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JUDGES 


OF  THE  COURTS  REPORTED  DURING  THE  PERIOD  COVERED 

BY  THIS  VOLUME 


AHIZOKA— 8Mpr*m«  Court. 
AXiP'KKD  FRAI^UN,   Ckibf  JusTtoa. 
JUDQKB. 
D.  ti.  CUNNINGHAM. 
HENRY  D.  ROSS. 

CAZJFORNIA— Supratn*  Court. 
r.  U.  ANGELLOTTI,  CRnr  JnsTioa 

ASSOCIATE   JrSTICXB. 

LUCIKN  SHAW. 
W.  G.  LORIGAN. 
M.  C.  SLOSS. 
HENRY  A,  MELVIN. 
WILLIAM  P.  LAWLOR. 
CURTIS  D.  WILBUR. 

District  Courts  of  Appsal. 
nrit  DUtHet. 
THOS.  J.  LENNON,  PRssmmo  Jvtmom. 
P.  H.  KERRIGAN. 
JOHN  E.  RICHARDS. 

Second  IHaMct. 
N.  P.  CONREiT,  Pbesidino  JusnoB, 
VICTOR  B.  SHAW. 
W.  P.  JAMBS. 

Third  Dittriet. 

N.  P.  CHIPHAN,  PSSSIDIMO  JUSTIOB. 
B.  C.  HART. 
A.  O.  BURNETT. 

COLORADO— ,Su pram*  Court. 

S»  HARRISON  WHITE,  CHicr  Jvsnca.* 
Wn.TiTAM  A.  HILL,  Chimi-  Jvsticb.' 

ASSOCIATB   JUBTICXS. 

WILLIAM  A.  HILL.' 
S.  HARRISON  WHITE." 
JAMES  E.  GARRIQUE& 
TULLY  SCOTT. 
JAMBS  H.  TELLER. 
MORTON  S.  BAILEY. 
GEORGE  W.  ALLEN. 

IDAHO— Suprama  Court. 
A1.FRBD  BUDGE.  Cbhf  Jvstiok 

J08TICia. 

WILLIAM  M.  MORGAN. 
JOHN  C.  RICB. 

KAICSAS— Suprame  Court. 
WHiilAM  A.  JOHNSTON,  CHnv  JnaTlOL 
JVSTICBB. 
ROUSSEAU  A.  BURCB. 
HENRY  F.  MASON. 
SILAS  PORTER. 
JUDSON  S.  WEST. 
JOHN  MARSHALL. 
JOHN  S.  DAWSON. 


MONTAHA— Suprama  Court. 
THEO.  BRANTLY,  CHiar  JUSTICM. 

ASSOCIATB  JUBTICBB. 

SYDNEY  SANNER. 
WM.  L.  HOLLOWAY. 

NEVADA— Suprsnria  Court. 

P.  A.  McCARRAN,  CBor  JOBTIca. 
ASaOCIATB  JUBTICM. 
BEN  W.  COLEMAN. 
J.  A.  SANDERS. 


MEW  MEXICO— Suprama  Court. 
RICHARD  H.  HANNA,   CHm'  JVBTUm. 

FRANK  W.  PARKER. 
CLABENCB  J.  ROBERTa 


OBXAHOMA— Suprama  Court. 

J.  F.  SHARP,  Chiv  Jubtiob. 
SUMMERS  HARDY,  Vica  Chjbf  Jvaxna. 

ASSOCIATB  .nrSTICBB. 

MATTHEW  J.  KANB. 
JOHN  B.  TURNER. 
CHAS.  M  THACEBR.* 
THOS.  H.  OWEN. 
RUTHERFORD  BRETT. 
J.  H.  MILEY. 
ROBT.  M.  RAINEY. 
B.  L.  TIBINGER.* 

BUPBBMB   COUBT    COMKISBIOHBBa. 

iMaMoit  No.  1. 
WM.  A.  COLLIER. 

NESTOR  RUMMONB. 
A.  M.  STEWART. 

Civitton  No.  $. 

O.  A.  OALBRAITH. 
A.  T.  WEST. 
D.  K.  POPE. 

DMaion  No.  t. 

W.  R.  BLEAKMORB.* 

SAM  HOOKER. 

W.  V.  PRYOR. 

J.  M.  SPRINGER.* 

Criminal  Court  of  Appaals. 
THOMAS  H.  DOYLE,  PBBSlDlNa  JUDOB. 

ASSOCIATE    JVDOBS. 

JAS.  R.  ARMSTRONG. 
SMITH  C.  MATSON. 


1  Became  Associate  Justice  January  12,  1918. 
>  Became  Chief  Justice  January  12,  191S. 
•Died  February  17,  1918. 

•Appointed  Marcb  6,  Ulg,  to  fill  out  unexpired 
term  ol  Ch'as.  H.  Thaoker. 


■  Resigned. 

'Appointed  February  2(,  1918,  to  till  ont  im«x- 
plred  term  of  W.  R.  Bleakmore. 
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OREGON— Suprem*  Court. 
TaOiSXB  A.  McBRIDE,  Chs»  JvaTlCl. 

Department  1. 
HBmiT  li.  BENSON.  PuamiNa  Juooa. 
AseocUM  JrVDOa*. 
IjAWRBNCB  T.  HABRia 
OBORGS  H.  BURNETT. 

Department  t. 
HENRT  J.  BEl^N.  PsxBiniNa  jTisaa. 
AkaoctATB  jtroaaa. 
FRANK  A.  MOORK. 
WALXACB  MoCAMANT. 

TTTAH— Supr«m«  Court. 

J.  B.  FKICK.  Chibf  JuBTica. 

JtTBTICBS. 

WM.  it.  McCARTT. 
B.  B.  CORFMAN. 
8.  R.  THURMAN. 
TALffiNTINB  QIDBON. 


WA8HXMOTON— Supremo  Court. 

OVBRTON  O.  BLLIS,  Ch3V  Justice. 
Department  X. 
AS80CIATK  JU8TTCIS. 
MARK  A.  FULLERTON. 
JOHN  F.  MAIN. 
EMMBTT  N.  PARKER. 
J.  STANLBT  WEBSTER. 

Department  t. 

ABSOCUTB  JUSTICBS. 

WALLACE  MOUNT. 
GEORGE  E.  MORRIS.' 
STEPHEN  J.  CHADWICK. 
O.  R.  HOLCOMB. 
KENNETH  MACKINTOSH.* 


WYOMING— Supromo  Court. 

CHARLES  N.  POTTER,  Chibt  JnSTtoa. 

ASSOCIATB  JUSTICBS. 

CTRUS  BEARD. 

CHARLES  E.  BLTDBMBUBOH. 


'Died  Kerch  I,  UU.       •Quellfled  April  15,  IMS. 
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COURT  RULES 


SUPREME  COURT  OF  OKLAHOMA* 


Probate  Procedure 


Rules  of  Procedure  in  Probate  Matters  Adopted  by  the  Justices  of  the  Supreme 

Court  of  Oklahoma,  as  Amended  June  11,  1917, 

Effective  July  10,  1917 


Now  on  this  11th  day  of  June,  1914,  the 
Justices  of  the  Supreme  Court,  pursuant  to 
section  6347,  Berised  Laws  of  Oklahoma, 
1910,  meet  at  the  capital  of  the  state  of  Okla- 
homa for  the  purpose  of  revising  their  gen- 
eral rules  and  making  such  amendments  In 
addition  thereto  as  may  be  required  for  the 
proper  and  expeditious  conduct  of  the  busi- 
ness of  said  court  and  other  courts  of  rec- 
ord of  said  state.  After  due  consideration, 
the  JoBtlcea  of  said  Supreme  Court  promul- 
gated and  adopted  the  following  rules: 

DATES  FOR  HEARING  GUARDIAN'S  ItE- 
PORTS. 


Vlvle.  1. — ^The 


of  each 


are 


hereby  set  apart  and  designated  as  the  dates 
on  which  the  court  will  hear  guardians'  re- 
ports; prorided  that  such  reports  have  been 
on  file  and  notice  given,  as  provided  In 
rule  3. 

ANNUAL  OR   SEMlANNtJAL  REPORTS— 

REQUISITB8,  WHAT  MUST  SHOW-> 

rAILURB  TO  MAKE. 

Rurx  2. — All  guardians  are  reQuired  to 
make  annual,  or  semiannual  reports,  unless 
otherwise  directed,  titider  oath,  showing  fully 
and  completely  the  description,  character, 
kind  and  value  of  all  property  held  tot  their 
wards.  AH  items  of  receipts  and  disburse- 
ments must  be  In  detail  and  recdpts  produc- 
ed and  filed  for  sums  paid  out.  All  securities 
and  assets  should  be  listed  in  each  report, 
and  copies  of  deeds,  mortgages,  etc.,  evidenc- 
ing same  recorded  and  attached  thereto  as 
exhibits.  Upon  an  approval  of  any  oi-del-  of 
court  to  invest  the  funds  of  A  ward,  guardl^ 
ans  shall  attach  to  their  reports  copies  of  evi- 
dence of  title  or  other  investment.  The  date 
and  amount  of  guardian's  bond,  premium 
paid.  If  auy.  As  well  ds  the  uatnes,  addresses, 
and  solvency  of  sureties  thereoti,  mnst  be 
given.  The  name,  age,  sex,  of  th6  ward  and 
telatlcnship,  if  any,  to  the  guardian  should 
be  lAated,  ahd  the  school  advantages  disclos- 


ed. All  reports  must  be  selfexplanatory. 
A  failure  or  refusal  to  file  Reports  as  due 
will  be  grounds  for  removal. 

NOTICE  OP  HEARINGS— TO  WHOM  GIV- 
EN—OBJECTIONS. 

Roue  3.— Upon  the  Bllng  of  the  reports 
and  fixing  of  the  date  for  hearing  thereof, 
the  judge  shall  cause  notice  to  be  given  of 
the  date  of  such  hearing  to  the  persons  hav- 
ing custody  of  the  ward,  the  r^reaantatlve 
of  the  Interior  Department  or  probate  attor- 
ney) at  least  ten  days  before  the  data  Of  the 
hearing.  Any  person  or  persons  Interested 
amy  appear  and  make  objections,  if  so  de- 
sired, to  the  approval  of  such  reports,  and 
offer  evidence  to  support  such  objeotlona 

RECEIPTS    ON    FINAL    ACCOUNTING- 
HEARING,  PROCBDURK 

RtJUB  4. — No  receipts  from  the  Ward  upon 
the  final  accounting  Of  a  guardian  will  bb  ac- 
cepted or  cMisldered  unless  the  ward  l>e 
brought  into  open  court,  and  upon  the  heAtv 
ing  of  said  final  rectipt,  the  stenographic 
notes  shall  be  transcribed  and  a  Copy  thereof 
filed  with  the  papers  in  the  case.  In  the  cob- 
Blderatlon  of  any  reports,  annual  or  final,  any 
Item  Included  In  any  previous  reports  may  1)6 
reviewed. 

BEARING    PETITION    FOR     SAL*     OF 

REALTY- DATH^-PROCEDURE^-OBR'^ 

TIPIED  CItECK  DEPOSIT. 

Ruuc  6. — Petitions  for  the  sale  of  Itind  of 

minors  and  incompetents  will  be  heard 

Of  each .    On  the  hearing  on  petitions 

for  sale,  the  guaMlah,  person  In  custody, 
and  the  ward  himself,  when  over  fourteen 
years  of  age,  must  be  present  and  must  be 
examined  as  to  th6  necessity  for  said  sale 
and  the  truth  of  the  allegations  of  the  peti- 
tion, and  ftirnish  sQ(3i  additional  evidence  as 
the  court  may  require.  The  evidence  offered 
must  be  taken  dowh  and  transcribed  and  a 
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copy  thereof  filed  with  the  papers  In  the  case. 
No  bid  will  be  considered  by  the  court  un- 
less a  certified  check  In  the  amount  of  ten 
(10)  per  cent  of  the  amount  of  the  bid  be 
deposited  either  In  court  or  with  the  guard- 
Ian  offering  the  land  for  sale. 

ACCOUNT  BEJFORB  CONFIRMATION  OF 
,    SALE— DATE  FOR  CONFIRMATION 
—ABSTRACT  FEE. 

Ruui  6. — ^In  the  sale  of  minors'  lands  or 
minors'  Interest  In  land,  the  guardians  shall 
be  required  to  render  to  the  court  for  his 
approval  before  confirmation  of  sale,  an  ac- 
count of  sale  showing  each  Item  of  expense 
Incurred  in  such  sale,  and  In  no  case  shall 
abstract  fees  be  charged  against  the  minor's 
estate,  except  by  a  special  agreement  with  the 
court  at  or  prior  to  the  time  of  filing  bid. 
Confirmation  will  not  be  had  except  on  the 


ATTORNEY'S  FEES  ON  SALE  OF  REAI/TY. 

RiTLB  7. — Under  the  sale  of  real  estate  by 
guardian,  no  fees  In  excess  of  the  following 
schedule  of  fees  will  be  allowed  attorneys: 

On  the  first  $500  or  less 10  per  cent 

From  S600  to  $1,SOO,  incluslTe. . .  6  per  cent 
From  f  1,500  to  $3,000,  inclusive. .  2  per  cent 
For  all  above  $3,000 1  per  cent 

But  In  no  case  shall  the  fee  exceed  the  snn^ 
of  $300.  The  minimum  fee  vtUI  be  $25,  un- 
less the  court  In  granting  the  petition  for  the 
sale  shall  stipulate  that  the  fee  and  costs  in- 
cident thereto  sliall  be  borne  by  the  pur- 
chaser. 

GUARDIAN      DELINQUENT  —  PETITION 
OR  VOUCHER  NOT  CONSIDERED. 

Ruur  a— No  petition  for  the  sale  of  ward's 
property,  or  voucher  for  the  payment  by  the 
Interior  Department  of  money  to  the  guard- 
ian, will  be  considered  if  said  guardian  is 
delinquent  in  making  reports  or  filing  inven- 
tory as  required  by  law. 

OIL  AND  OA3  LEASE— SALB  OF— PRO- 
CEDURE—NOTICE. 
RxTLE  0. — No  Oil  and  gas,  or  other  mineral 
least  five  (6)  days  before  the  same  are  sold 
incompetents,  will  be  approved  except  after 
sale  in  open  court  to  the  highest  and  best 
responsible  bidder.  All  petitions  for  the  ap- 
proval of  oil  and  gas  leases  shall  be  filed  at 
lease  five  (5)  days  before  the  same  are  sold 
as  provided  herein  and  notice  of  such  sale 
must  be  given  by  posting  and  by  publication 
where  publication  is  practicable,  and  shall  be 
on of  each . 

SUPERSEDED  BY  STATUTE. 

BuuE  10.— (Note:  Rule  10  of  the  Rules  is 
superseded  by  chapter  198  of  Session  Laws, 
Okl.,  1916,  pp.  403-405,  "An  act  providing 
exclusive  procedure  for  the  sale  of  interests 
of  full-blood  Indian  heirs  in  inherited  lands 


and  declaring  an  emergency,"  approved  Ap- 
ril 2, 1915.   Also  see  note  at  end  of  Rules.) 

EXPENDITURES— APPROVAL  OF. 

Rnuc  11. — Guardians  shall  not  expend  for 
or  on  account  of  their  wards  any  sum  unless 
first  authorized  by  the  court,  except  in  case 
of  sickness  of  the  ward,  or  other  emergency. 
In  which  event  notice  must  be  given  imme- 
diately to  the  court 

OPFICLiLS  RECOGNIZED. 

Rdie  12. — ^The  national  attorney,  or  any 
of  the  probate  attorneys  for  the  Five  Civil- 
ized Tribes,  or  the  representative  of  the  De- 
partment of  the  Interior  (or  Department  of 
Justice  in  the  Seminole  Nation)  will  be  rec- 
ognized in  any  matter  involving  the  person 
or  property  of  a  citizen  of  such  Nation. 

TRUST  FUNDS— DEPOSIT— HOW  KfiSPT. 

Ruuc  13.— Trust  funds  must  be  deposited 
by  the  guardian  as  trustee,  and  not  to  Ills 
personal  account,  and  where  an  individual  is 
guardian  for  several  persons  or  estates  the 
accounts  shall  be  deposited  and  kept  separate 
and  apart 

BOARD  AND  KEEP  OF  WARD— PARENT 
GUARDIAN. 

Bttuc  14. — ^In  the  settlement  of  a  guard- 
ian's account,  where  the  guardian  is  the  pa- 
rent of  the  ward,  no  allowance  will  be  made 
from  the  ward's  estate  for  board  and  keep, 
except  it  Is  made  to  appear  a  positive  injus- 
tice would  result  from  the  enforcement  of 
such  rule,  and  unless  said  parent  is  unable 
to  support  said  ward. 

FUNDS— INVESTMENT  OF. 

RuuB  16. — AH  guardians  shall  be  required 
to  secure  loans  for  funds  in  their  hands  be- 
longing to  their  wards,  with  real  estate  first 
mortgage  security  not  to  exceed  50  per  cent, 
valuation  of  the  land  approved  by  the  county 
court  Such  guardians  may,  with  the  approv- 
al of  the  court,  Invest  said  funds  in  bonds  of 
the  United  States  or  of  this  state  or  any 
municipality  thereof.  (See  note  at  end  of 
Rules.) 

WILLS    OF    INDIANS— PROBATE    PRO- 
CEDURE. 

Ruut  16. — No  will  or  other  instrument  pur- 
porting to  be  a  will  covering  the  lands  of  a 
restricted  Indian  of  the  Five  Civilized  Tribes, 
whether  such  land  be  his  individual  allot- 
ment or  Inherited  land,  when  submitted  by 
the  allottee  or  other  person  to  the  proper 
probate  court,  as  required  under  exisUng  law, 
shall  receive  the  acknowledgment  of,'  nor  be 
admitted  to  probate  by  such  probate  court . 
until  after  notice  shall  have  been  given  to 
the  local  probate  or  tribal  attorneys  for  the 
Tribes  or  for  the  Department  of  the  Inte- 
rior, or  a  representative  thereot 
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RDUBS  APPLY  TO  EXECUTORSHIPS  AND 
ADMINISTRATION. 

Rttlb  .17. — These  rules  shall  also  apply  to 
executorships  and  administrations  Insofar  as 
they  are  applicable,  especially  Inasmnch  as 
sales  of  property  and  accountings  are  con- 
cerned. 

ADVERTISEMENTS— BLANKS  IN  RULES 

FILLED— COURTS   GOVERNED  BY 

RULES. 

Buu  18. — ^AU  advertlaements  not  required 
by  law  may  be  waived  with  the  consent  of 
the  county  court  upon  the  approval  of  the 
probate  attorney  or  tribal  attorney. 

It  Is  ordered  and  directed  by  the  Supreme 
Court  that  the  Judge  of  any  court  wherein 
said  rales  may  be  applicable  shall,  Imme- 
diately after  conference  vrlth  the  probate 
attorney  assigned  to  his  county  or  district 
by  the  commissioner  of  Indian  AfTalirs,  fill  In 
all  blank  spaces  in  said  rules  left  vacant  by 
the  Justices  of  the  Supreme  Court,  to  suit 
the  convenience  of  said  Judges  and  fadlltate 
the  efficient  and  orderly  transaction  of  busi- 
ness In  their  respective  courts. 

And  it  is  further  ordered  and  directed  that 
the  rules  so  promulgated  and  adopted  shall 
apply  to  the  Supreme  Court,  district  courts, 
superior  courts,  county  courts,  and  all  other 
courts  of  record  throughout   the   state  in 


which  they  may  be  applicable,  and  that  they 
shall  be  of  full  force  on  and  after  the  15tb 
day  of  July,  1914. 

(Note:  On  June  11,  1917,  at  the  time  of  re- 
vising the  general  rmes,  these  rules  were  re- 
vised): 

"Rules  Revised. — And  the  Justices  at  the 
same  time,  in  pursuance  of  the  authority 
granted  by  section  6347,  Rev.  Laws  of  Okla- 
homa 1910,  have  revised  and  amended  the 
rules  of  procedure  in  probate  matters  in  the 
following  particulars,  to  wit: 

"Rule  ten  (10)  of  rules  of  procedure  In  pro- 
bate matters  adopted  on  the  11th  day  of  June, 
1914,  should  be  omitted  as  the  matters  there- 
in regulated  have  been  provided  for  by  stat- 
ute. 

"Rule  fifteen  (16)  should  be  amended  to 
read  as  follows:" 

Here  is  set  out  rule  15  as  given  above: 

"And  as  revised  and  amended,  the  rules  of 
procedure  in  probate  matters  heretofore  in 
force  are  adopted  and  promulgated  as  the 
Rules  of  Procedure  In  such  matters  and  as 
so  promulgated  and  adopted,  shall  apply  to 
the  Supreme  Court,  district  courts,  superior 
courts,  county  courts,  and  all  other  courts  of 
record  throughout  the  state  in  which  they 
may  be  applicable  and  that  they  shall  be  of 
full  force  on  and  after  the  10th  day  of  July, 
1917." 


Workmen's  Compensation  Law 


Rules  Prescribed  by  the  Supreme  Court  Governing  the  \Commencement   and 

Trial  of  Actions  Commenced  for  the  Purpose  of  Reviewing  Awards 

or  Decisions  of  the  Commission  under  the  Work' 

men's  Compensation  Lcau. 

(Adopted  February  16,  1916) 


ACTIONS    FOR    REVIEW  —  PETITION — 

REQUISITES— DESIGNATION  OF 

PARTIES. 

Rtnx  I.— Actions  for  the  purpose  of  re- 
viewing award  or  decision  of  the  Commission 
shall  be  commenced  in  the  Supreme  Court  by 
the  aggrieved  party  filing  with  the  clerk 
thereof  a  petition,  to  which  shall  be  attached 
a  certified  copy  of  the  award  or  decision, 
wherein  be  shall  make  assignments  or  8i>ecl- 
fications  as  to  wherein  the  award  or  decision 
is  erroneous  or  Illegal.  All  parties  Joining  in 
such  petition  shall  be  designated  "petitioner," 
and  the  Commission,  and  all  parties  affected 
by  the  award  or  decision  sought  to  be  re- 
viewed, shall  be  Joined  therein  as  "respond- 
ents." 


NOTICE— SERVICE— PRESUMPTION. 

RiTLB  II. — Notice  of  thie  filing  of  such  pe- 
tition shall  forthwith  be  served  upon  the  re- 
spondents therein,  or  their  attorney  of  rec- 
ord, by  the  clerk  of  the  Supreme  Court,  by 
mall,  In  the  manner  parties  to  ordinary  ac- 
tions pending  In  said  court  are  notified  of  the 
action  of  the  court  in  relation  to  preliminary 
motions  and  orders.  In  the  absence  of  sub- 
stantial evidence  to  the  contrary,  It  shall  be 
presumed  that  sufficient  notice  of  the  filing 
of  said  petition  was  given. 

ANSWER,      TIME      FOR^RBQUISITES— 
PLEADINGS. 
Bulb  III.— Within  ten  (10)  days  after  the 
issuance  of  the  notice  required  by  rule  II, 
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the  respondent  shall  file  a  pleading  which 
shall  be  known  as  an  "answer,"  wherein  he 
shall  set  forth  in  fall  any  and  all  defenses  he 
may  have  against  the  petition  of  the  peti- 
tioner. The  petition  and  answer  shall  be  all 
the  pleadings  which  shall  be  filed  In  such  ac- 
tions In  the  Supreme  Court 

SETTING  AND  TIME  FOR  HEARING. 

RtJia  IV.— The  clerk  of  the  Supreme  Court 
shall  set  such  actions  for  hearing  on  the  first 
court  day  which  occurs  thlrty-flte  (36)  days 
after  the  answer  required' by  rule  Itl  is  filed. 

BRIEFS— TIME  FOR  FIMNG— COPIES. 
RuLB  V. — The  petitioner  shall  serve  and 
file  his  brief  within  twenty  (20)  days  after 
the  answer  of  the  respondent  is  filed,  and  the 
respondent  is  required  to  serve  and  file  his 
brief  within  fifteen  (15)  days  after  the  expi- 
ration of  the  time  granted  the  petitioner.  All 
briefs  may  be  typewritten,  and  legible  copies 
thereof  shall  be  provided  for  each  member 
of  the  court 

HEARING    SUMMARY— RECORIV-QUE8- 
TI0N8  OF  FACT. 

Rru!  VI. — The  action  shall  be  heard  in  a 
summary  manner  upon  the  record  and  pro- 
ceedings had  before  the  Commission,  or  as 
much  thereof  as  may  be  necessary  to  present 
for  review  the  questions  raised  by  the  peti- 
tion and  answer ;  and  to  this  end,  the  parties 
may  agree  as  to  what  the  record  and  pro- 
ceedings below  contain,  or  the  court,  upon 
its  own  motion,  or  upon  the  motion  of  any 
of  the  parties  affected,  may,  at  any  time  be- 
fore final  decision,  order  the  Commission  to 
forthwith  certify  up  such  record  and  pro- 
ceedings, or  such  part  thereof,  as  may  b6 
necessary  for  the  trial  of  such  action.  Upon 
the  hearing  of  such  action  the  decision  of 
the  Commission  shall  be  final  as  to  all  ques- 
tions of  fact 

COUNSEL  CHARGED  WITH  NOTICE. 

Ruix  VII. — Prior  to  the  completion  of 
the  trial  record  In  the  Supreme  Court,  in  the 
manner  provided  by  rule  VI,  counsel,  in  the 
pr^aratlon  and  filing  of  all  pleadings,  pre- 


liminary mottons,  briefs,  etc.,  shall  be  charg- 
ed with  notice  of  the  contents  of  the  records 
and  proceedings  below,  as  they  appear  in  the 
records,  files  and  archives  of  the  Commis- 
sion. 

DISPOSITION  OF  ACHON— DISMISSAL. 

RuiiE  VIII. — Unless  by  agreement  of  the 
t>artle8,  no  such  action  shall  be  dismissed  by 
the  Sut>reme  Court  Without  a  full  hearing 
upon  any  ground,  except  that  the  petition  re- 
quired by  rule  I  was  not  filed  within  the 
time  required  by  law. 

MANDATE— ISSUANCE,   TIME  OF— PRO- 
CEDURE. 

RUI.E  IX. — Immediately  after  the  expira- 
tion of  the  ten  (10)  days  from  the  determina- 
tion of  such  action  l^  the  Supreme  Court, 
mandate  shall  be  Issued  as  in  ordinary  cases 
on  appeal,  on  receipt  of  which  the  Commis- 
sion shall  make  an  order  or  decision  in  ac- 
cordance with  the  Judgment  of  the  Supreme 
Court 

REHEARING— PROCEDURE. 

RvTLS  X. — No  petiticm  for  rehearing  deci- 
sions rendered  by  the  Supreme  Court  shall 
be  filed,  except  by  order  of  the  Supren^e 
Court  entered  prior  to  the  issuance  of  man- 
date wherdn  shall  be  stated  the  time  within 
which  such  petition  shall  be  filed. 

ORAL    ARGUMENT— NOTICE— SUBMIS- 
SION ON  BRIEFS. 

RxTLE  XI. — ^Attorneys  desiring  to  make  oral 
argument  shall  file  notice  of  such  intention 
with  the  derk,  a^  follows:  On  behalf  of  the 
petitioner  at  the  time  of  filing  his  petition; 
on  behalf  of  the  respondent  at  the  time  of 
filing  his  answer.  If  no  notice  is  served, 
causes  will  be  stibtnitted  on  briefsi 

ACTIONS  SUBJECT  TO  GENERAL 
RULES. 
Rule  XII. — Such  actions  shall  be  subject 
to  the  general  Rules  of  the  Supreme  Court, 
heretofore  revised  and  adopted,  in  so  far  as 
the  same  may  be  applicable  and  not  Incon- 
sistent with  tine  foregoing  rules. 
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EASTMAN  V.  ATCHISON,  T.  ft  S.  F.  RY. 

GO.     (No.  21261.) 

(Supreme  Court  of  Kansas..    Feb.  9,  1918. 

Behearing  Denied  March  15,  191&) 

(Svilabiu  iv  the  Oowrt.} 

1.  Masixb  and  Sebtant  «s>264(11)^Action 
FOB  Imjubt— Aluqation  ahd  PBOor— Va- 

BIANCI. 

The  plaintiff  allef;ed  that  the  defendant's 
roadmaster  directed  hun  to  board  a  car  which 
it  had  negligendy  left  in  an  unsafe  condition. 
The  jury  found  the  negligence  to  oonsist  of  the 
direction  of  the  roadmaster  to  board  the  car. 
Held  that,  as  the  negli^nce  charged  was  not 
proved,  the  plaintiff  cannot  recover. 

2.  Trial  «=»350(6)  —  Spbciai,  Finmnob— Rb- 
QUEST  TO  Find  Acts  of  NxauoENcx. 

It  is  proper  practice  to  request  the  jury  to 
find  what  tne  defendant's  acts  of  negligence 
were. 

3.  Tbial  «=9361(2)— Subvisbion  of  Spbciai. 
Question. 

A  submitted  question  is  examined,  and  not 
found  to  contain  any  pitfall  or  trap  for  the  un- 
wary juror. 

Appeal  ftx>m  District  Court,  Harper  County. 

Acti(Mi  by  O.  W.  FiHstmnn  against  the  Atcbi- 
aon,  Topeka  ft  Santa  Fe  Railway  Company. 
Jadgm«it  for  pleintUI,  and  defendant  ap- 
peals. Reversed,  with  direction  to  enter 
judgment  for  defendant 

W.  R.  Smlta,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  for  appellant.  E!.  O.  Wilcox 
and  Myrtle  Youngberg,  botli  of  Anthony, 
and  H.  0.  Kirkendall,  of  Cherokee,  Okl.,  for 
aK>eUee. 

WTBST,  X  Tbe  plaintiff,  a  section  foreman, 
recovered  a  judgment  for  injuries  received 
In  boarding  a  passenger  train.  The  defend- 
ant appeals. 

[1]  The  petition  alleged  ttiat,  being  where 
his  duties  of  inspecting  the  track  and  super- 
Intending  the  repair  thereof  required  iiim  to 
be,  he  was  ordered  and  motioned  by  the  road- 
master, who  was  standing  on  the  platform  of 
a  ooech  of  one  of  defendant's  trains,  to  get  on 
tbe  back  end  of  the  coach  and  ride  with  him 
to  the  d^Mt;  that  the  defendant  had  negli- 
goitly  failed  to  provide  the  coach  with  prop- 
er steps,  but  had  permitted  them  to  get  old 
and  worn  and  slanted  and  covered  with  sleet 
and  ice,  and  in  attempting  to  get  on  the  car 
be  slipped  and  fell  and  was  dragged  and  in- 
jured.   Tbe  jury  found  that  the  sUpping  of 


plaintiff's  Iiands  off  the  handholds  cansed 
him  to  fall ;  that  the  train  was  moving  about 
a  mile  an  hour  when  the  roadmaster  motioned 
or  told  him  to  get  on  board,  and  four  or  Ave 
miles  an  hour  when  the  plaintiff  received  his 
Injury;  that  the  roadmaster  directed  him  to 
get  on  when  to  any  one  using  ordinary  pru- 
dence it  was  obviously  of  great  danger  for 
plaintiff  to  make  the  attempt;  that  if  he  had 
attempted  to  board  the  car  where  tbe  road- 
master was  standing  when  first  told  so  to  do, 
he  would  not  have  gotten  on  without  injury ; 
that  tbe  plaintiff  was  damaged  $1,300,  to 
which  he  contributed  $300  by  his  own  n%U- 
gence. 

"Q.  2.  If  yon  find  for  pbdntMT,  then  staU 
in  what  respect  the  defendant  was  negligent,  at 
the  time  and  place  in  guestion.  A.  The  defend- 
ant company  was  neghgent  in  that  Roadmaster 
Carpenter  requested  or  signaled  the  plaintiff 
to  board  its  train." 

It  will  be  observed  that  there  was  no  alle- 
gation of  negligence  on  the  part  of  the  road- 
master, and  the  jury  found  none  regarding 
the  condition  of  tbe  train.  The  defendant 
therefore  invokes  the  rule  that  the  charged 
negligence  was  not  found,  and  hence  there 
can  be  no  recovery.  To  this  the  plaintiff  re- 
sponds that  the  found  negligence  is  restricted 
to  the  immediate  time  and  placft  of  the  Injury, 
and  should  be  construed  together  with  th( 
general  verdict,  the  finding  meaning  that 
the  roadmaster  was  negligent  in  directing 
the  plaintiff  to  board  the  train,  and  the  gen- 
eral verdict  meaning  that  the  company  was 
negligent  in  respect  to  the  condition  of  tbe 
car.  The  trouble  with  this  argument  is  that 
tbe  jury  had  a  chance  and  were  specially  re- 
guested  to  advise  the  parties  what  the  de- 
fendant's negligence  consisted  of,  and  left  out 
everything  but  the  direction  to  get  on  board, 
something  which  the  plaintiff  had  not  in  bU 
petition  denounced  or  even  denominated  as 
negligence.  McBetb  v.  bailway  Co.,  95  Kan. 
364,  148  Pac.  621;  Splnden  v.  Railway  Co,, 
96  Kan.  475,  480,  148  Pac.  747;  Case  v.  Yoak- 
um, 99  Kan.  253,  161  Pac.  642;  Parks  t. 
Railway  Co.,  100  Kan.  219, 163  Pac.  1068. 

[2]  The  plaintiff  also  appeals,  and  com- 
plains that  the  court  permitted  tbe  jury  to 
answer  the  quoted  question  No.  2,  and  also 
No.  9,  which,  with  its  answer,  is  as  follows: 

"Q.  9.  Did  the  roadmaster,  Carp«iter,  direct 
the  plaintiff  to  get  on  the  train  when  to  any 
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one  using  ordinary  prudence  it  was  obTiousl? 
of  great  danger  for  plaintiff  to  attempt  to  get 
on?    A.  Yes." 

Tlie  objection  to  No.  2  was  tbat  it  was 
"Improper  to  require  the  Jury  to  enumerate 
the  acts  of  negligence  by  a  question  so  form- 
ed," and  to  No.  9  that  it  was  "formed  in 
Buch  a  way  that  it  was  liable  to  mislead  the 
Jury  and  cause  an  answer  the  reverse  of  their 
intention." 

It  is  urged  that  the  Jury  should  not  have 
toeen  left  to  say  what  the  defendant's  negli- 
gence was,  but  should  have  been  given  a  di- 
rect question  wlilch  could  be  answered  by 
•'Yes"  or  "No."  This  very  sort  of  question, 
however,  was  held  proper  in  Cole  v.  Railway 
Co.,  92  Kan.  132, 139  Pac  1177,  and  in  Adams 
V.  Railway  Co.,  93  Kan.  475,  144  Pac.  999. 

[3]  Question  No.  9  is  referred  to  by  counsel 
as  one  "framed  by  the  most  skilled  wording 
of  high-classed  specialists,  calculated  to  In- 
duce a  miscarriage  of  the  Justice,"  and  it  is 
oald  that,  if  the  answer  is  "Yes,"  it  finds  the 
defendant  guilty  of  contributory  negligence, 
and,  if  "No,"  it  finds  the  defendant  guilty  of 
no  negligence. 

But  this  does  not  condemn  the  question, 
which  aslcs  for  something  which  the  parties 
have  a  right  to  know,  and  in  which  we  fail  to 
discover  any  pitfall  or  trap  to  catch  the  un- 
wary Juror.  We  have  overlooked  nothing 
suggested  by  either  side,  and  fail  to  find  in 
the  record  any  error  materially  prejudicial 
to  the  plaintiff,  but  are  impelled  by  the  set- 
tled rule  heretofore  repeatedly  announced  to 
hold  that  the  negligence  relied  on  by  the 
plaintiff  was  not  shown,  and  hence  that  he 
faileu  in  Ids  action  and  cannot  recover. 

The  Judgment  is  reversed,  with  directions 
to  enter  judgment  for  the  defendant.  All 
the  Justices  doncurring. 


(102  Kan.  488) 

RIVERSIDE  PARK  ASS'N  v.  CITY  OF 
HUTCHINSON  et  al.     (No.  21316.) 

(Supreme  Court  of  Kansas.     Peb.  9,  1918. 
Rehearing  Denied  March  15,  1918.) 

(SyllahuB  by  the  Court.) 

MTTinCIPAL  CORPOBATIONS  <8=»513(5)  —  SPE- 
CIAL Ihpboveuent  Assessment  —  Action 
FOB  Injunction — Limitations. 
The  statutory  limitation  tbat  an  action 
cannot  be  maintained  to  enjoin  or  contest  a 
special  assessment  for  the  improvement  of  a 
street  unless  it  is  begun  within  30  days  after 
the  amount  due  on  each  lot  or  piece  of  ground 
assessed  is  ascertained  (Gen.  St.  1915,  §  1217) 
applies  to  invalidity  as  well  as  irregiilarity  in 
the  proceedings,  including  objections  that  the 
taxing  district  extends  over  too  much  ground, 
and  also  where  the  land  assessed  included  abut- 
ting ground  not  platted,  and  also  lots  and  blocks 
lying  beyond  the  unplatted  part  which  did  not 
abut  on  the  improved  street.  Invalid  proceed- 
ings of  the  kind  named,  which  would  defeat  an 
assessment  if  attacked  in  time,  are  not  open 
to  attack  if  the  time  limit  has  expired. 


Appeal  from  District  Court,  Reno  County. 

Suit  for  injunction  by  the  Riverside  Parle 
Association  against  the  City  of  Hutchinson 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed  and  cause  re- 
manded, with  Instructions  to  enter  Judgment 
for  defendants. 

Walter  F.  Jones,  of  Hutchinson,  for  appel- 
lants. B.  T.  Foote,  of  Hutchinson,  for  ap- 
pellee. 

JOHNSTON,  0.  J.  This  was  a  suit  to  enjoin 
the  collection  of  a  paving  tax  assessed  upon 
plaintiff's  property.  On  July  6,  1915,  the 
city  of  Hutchinson  passed  an  ordinance  pro- 
viding for  the  paving  of  South  Main  street 
from  the  south  line  of  Avenue  F  to  the  Ar- 
kansas river.  The  following  plat  shows  the 
portion  of  the  street  in  question  and  the 
situation  of  the  surrounding  properties. 


A  A — Bad  of  eo[BDl»l«4  P4T»- 
B«ni  horlionul  Ubm  (rtd  !■ 
»mv<t  ItAtCDieDt  of  hcti), 
•BMioipl»i.d  po^menl  to  ba 
f*u  for  bj  clTr. 

P«rp«ndlcn]ar  Unu  (rellov 
IB  kjn'.od  itAi.Ri.Dt  of  fKCU) 
^..mtnt  to  bo  poJd  (or  br 
«outr  u  u  «9pro«sb  w 
■•w  brld««. 


On  July  30,  1915,  a  contract  was  made  for 
the  paving,  and  as  first  drawn  up  it  provid- 
ed for  the  paving  to  extend  to  the  river,  but 
it  was  afterward  changed  (and  according 
to  the  testimony  of  the  city  clerk,  without 
authority  for  the  change)  to  read;  from 
Avenue  F  to  the  south  line  of  Riverside  ad- 
dition and  Handy's  addition.  On  November 
17,  1915,  appraisers  appointed  by  the  city 
commissioners  made  an  appraisement  of 
lots  275  to  285  in  Riverside  addition  and 
lots  276  to  288  in  Handy's  addition, 
but  nothing  south  of  that  was  Included  in 
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the  report  On  November  26,  1915,  the  city 
commissioners,  acting  as  a  board  of  equal- 
ization, made  some  changes  in  tbe  apprais- 
ers' report,  and  then  also  included  an  as- 
sessment of  lots  20  to  82  in  Dlxon's'  addition, 
tract  A,  tract  G,  and  Belle  Dixon  tract;  and 
In  an  ordinance  published  February  17,  1016, 
the  assessment  for  all  of  the  lots  and  tracts 
mtationed  was  made.  Plaintiff  Is  the  owner 
of  lots  23  to  32  and  tracts  O  and  D  in  Dix- 
on's addition,  and  taxes  upon  this  pr<^>erty, 
except  tract  D,  were  certified  by  the  city 
clerk  upon  the  roll,  to  be  collected.  Plain- 
tiff's action  to  enjoin  its  collection  was 
brought  December  11,  1016. 

The  pavement  was  completed  as  far  as  the 
point  where  the  horizontal  lines  are  shown 
<m  the  plat,  awaiting  the  completion  of  a 
new  bridge  by  the  county.  The  pavement 
on  the  approach  to  the  bridge,  indicated  on 
the  plat  by  the  vertical  lines,  is  to  be  paid 
for  by  the  county. 

The  Injunction  prayed  for  was  granted 
as  to  lots  23  to  32  in  Dixon's  addition. 
The  defendants  appeal. 

The  only  question  we  need  to  consider  is 
one  of  limitation  on  the  right  of  plaintiff  to 
enjoin  or  contest  the  levy  of  the  special  as- 
sessment Under  a  statutory  provision  the 
right  to  enjoin  or  contest  sudi  a  levy  can  be 
exercised  only  within  30  days  after  the  as- 
sessment is  ascertained.  Gen.  Stat  1915, 
{1217.  Plaintiff  did  not  commence  this  ac- 
tion until  ten  months  after  the  assessment 
had  been  ascertained.  It  is  insisted  by  the 
plaintiff  that  the  city  acted  without  authori- 
ty, in  that  it  assessed  property  not  adjoining 
the  street  to  be  improved,  and  al&o  that  the 
assessment  attempted  was  not  made  in  the 
manner  prescribed  by  law.  The  bar  of  the 
statute  applies  even  if  the  defendants  acted 
without  authority  In  the  inclusion  of  proper- 
ty tliat  was  not  subject  to  assessment  It 
has  already  been  determined  that  the  30-day 
limitation  applies  to  void  assessmeiits  as 
well  as  to  Irregular  ones.  City  of  Topelca  v. 
Gage,  44  Kan.  87,  24  Pac.  S2.  In  Rocliwell 
V.  Junction  City,  92  Kan.  513,  141  Pac.  299, 
Ann.  Cas.  1916B,  315,  and  the  same  case  on 
rehearing,  93  Kan.  1,  142  Pac.  268,  it  was 
ruled  that  the  limitation  in  question  cuts 
off  all  defenses  of  every  kind  and  character, 
including  assessments  fraudulently  made  and 
those  which  were  made  without  Jurisdiction 
or  authority.  That  holding  has  been  follow- 
ed and  approved  in  Bailway  Go.  v.  City  of 
Chanute,  05  Kan.  161,  147  Pac  836;  Arment 
y.  Dodge  Gity,  97  Kan.  94,  154  Paa  219; 
Wyandotte  County  t.  Haskell,  97  Kan.  304, 
154  Pac.  1029.  No  more  reason  can  be  found 
for  excepting  from  the  limitation  a  defense 
that  the  assessment  is  Invalid  because  of  in- 
cluding platted  and  unplatted  land  or  land 
extending  too  far  from  the  improved  street 
than  there  was  for  excepting  a  defense  that 


the  assessment  was  fraudulent  and  void. 
The  Legislature  manifestly  intended  to  bar 
an  action  for  every  defect,  whether  it  be  for* 
irregularity,  or  invalidity,  if  not  begun  with- 
in the  prescribed  time.  Within  that  time 
the  plaintiff  might  have  contested  the  right 
of  the  dty  commissioners  to  make  an  assess- 
ment on  property  wUch  the  appraisers  had 
not  included  in  their  report  and  also  where 
the  taxing  district  had  extended  beyond  the 
legal  limita  The  intention  of  the  Legislature 
was  that  public  improvements  should  not  be. 
long  delayed  by  contests  of  this  character  nor 
the  assessment  proceedings  Interrupted  by  be- 
lated litigation;  and  so  property  owners  who 
prc^ose  to  challenge  an  assessment  for  any 
kind  of  defect  are  required  to  do  so  promptly 
or  not  at  aU.  The  validity  of  such  a  law  is 
beyond  question. 

It  follows  that  the  Judgment  must  be  re- 
versed and  the  cause  remanded,  with  In- 
structions to  enter  Judgment  for  the  defend- 
ants.   All  the  Justices  concurring. 


(102  Kuu  s«) 

FIRST  NAT.  BANK  OF  HAYS  CITY  v, 

STAAB  et  al.    (No.  20887.) 

(Supreme  C^urt  of  Kansas.    Feb.  9,  1918.    B«- 

bearing  Denied  March  15,  1918.) 

(ByUahvt  ly  the  Court.) 

1.  Tbiai,  •=3251(2)— iNSTBUcnoNB—IssniB. 

An  instruction  covering  fraud  and  mutaal 
mistake,  not  pleaded,  held  improper. 

2.  Evidence  9=»402  —  Pabol  Evidence  — 
Note. 

Rule   followed   that  the   terms  of  a  plain 
promissory  note  cannot  b«  varied  by  parol. 
8.  Replevin  ®=>71(1) — ^Value  of  Pkopebtt— 
Evidence— Affidavit. 

The  affidavit  in  replevin  made  by  the  plain- 
tiff was  properly  permitted  to  go  to  Uie  jury 
on  the  question  of  value  of  tho  property  in- 
volved. 

4.  Chattel  Mobtoages  ^3277— AixsaATiON 
and  Pboop— Insecubity. 

Proof  of  a  feeling  of  insecurity  was  suffi- 
cient to  support  the  plaintifrs  allegation  that 
it  deemed  itself  insecure;  the  reasonableness 
of  such  feding  being  immaterial. 

Appeal  from  District  Court,  Ellis  County. 

Replevin  by  the  First  National  Bank  of 
Hays  C;ity,  Kan.,  against  A.  P.  Staab  and 
Jacob  P.  Staab.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed,  and  cause 
remanded. 

A.  D.  Gilkeson  and  G  Kf.  Holmqulst  both 
of  Hays,  and  C.  Monroe,  of  Topeka,  for  ap- 
pellant. EX  A.  Rea  and  J.  P.  Shutts,  both 
of  Hays,  for  appellees. 

WESr,  X  The  plaintiff  bank  loaned  Ja- 
cob Staab  $175.25,  taldng  his  note  payable 
on  demand,  which  note  his  father  was  to  but 
did  not  sign,  secured  by  a  chattel  mortgage 
on  some  wheat  and  other  property  already 
mortgaged  to  the  bank  by  the  defendants  to 
secure  Indebtedness  which  had  been  running 
and   accumulating  for   a   number   of  years. 
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Tbu  bank  brouglit  replevin,  and  In  Its  aflBda- 
vlt  flsed  the  Talue  of  the  wheat  at  ^,000, 
and  the  other  property  at  |1,730.  No  rede- 
livery bond  was  given.  The  bank  sold  the 
wheat  for  $600  and  the  other  property  for 
1971.60.  The  defendants  pleaded  an  oral 
agreement  on  the  part  of  plaintiff's  cashier 
when  the  note  of  Jacob  Steab  was  given  that 
no  action  would  be  taken  on  the  chattel 
mortgages  until  the  wheat  was  threshed  and 
marketed,  and  prayed  Judgment  for  a  retnm 
of  the  property  or  the  sum  of  $4,600  and 
costs.  The  defendants  recovered  a  judgment 
for  $3,900,  and  the  plaintiff  appeals,  assign- 
ing as  errors  the  admission  of  evidence  as  to 
the  alleged  agreement  and  certain  other  rul- 
ings touching  evidence  and  instructions. 

[1,2]  The  principal  complaint  is  that  the 
alleged  parol  agreement  contradicted  the 
terms  of  the  note  given  by  Jacob  Staab.  The 
latter  testified:  That  when  he  gave  this  de- 
mand note  he  thought  it  was  the  same  as 
any  other,  and  would  "give  a  man  time; 
thirty  days  or  ninety  days."  That  he  un- 
derstood from  the  cashier  from  what  he  said 
that  he  was  to  pay  after  the  wheat  was 
threshed  and  marketed,  and  that  he  would 
not  have  signed  these  notes  and  chattel  mort- 
gage If  he  had  known  that  the  bank  would 
demand  payment  within  30  days  and  before 
the  wheat  was  threshed  and  marketed.  On 
cross-examination  he  testified  that: 

The  note  was  not  to  be  paid  until  after  har- 
vest "Q.  Who  told  you  that?  A.  Mr.  Mad- 
den. Q.  What  did  he  say?  Give  us  his  exact 
language.  A.  'Now,'  he  says,  'I  want  you  to 
straighten  out  these  notes  this  fall.'  I  says,  '1 
will  just  as  soon  as  I  thresh.'  I  says,  'I  can't 
pay  them  before  that.'  Q.  And  that  is  what 
no  said?  A.  Yes.  Q.  He  didn't  say  he  would 
not  try  to  collect  them  before  that;  he  had 
any  particular  time?     A.  No ;    he  never  said 

Hie  court  Instructed  that: 

"Evidence  has  been  presented  as  to  the  agree- 
ment rogardine  the  maturity  of  the  note  given 
by  Jacob  P.  Stabb  and  of  the  alleged  exten- 
sion of  his  father's  note  until  threshing  or 
marketing  time.  *  *  *  If,  at  the  time  that 
the  defendant  Jacob  P.  Staab  signed  the  notes 
in  controversy,  ho  and  the  bank  made  an 
agreement  to  the  effect  that  payment  thereon 
was  not  to  be  made  nor  demanded  until  after 
the  wheat  of  the  defendant  was  threshed  and 
marketed,  and  if  it  was  understood  and  agreed 
at  such  time  between  said  defendant  and  tlte 
bank  that  said  notes  should  not  mature  nor  be 
duo  and  payable  until  after  threshing  and  mar- 
keting the  wheat,  such  agreement,  if  any,  would 
be  binding  upon  the  plaintiff,  as  well  as  the  de- 
fendant, even  though  the  note  taken  provided 
that  it  was  due  and  payable  'on  demand,'  pro- 
vided that  by  reason  either  of  accident  or  mu- 
tual mistake  of  both  parties,  or  of  fraud  on  the 
part  of  the  bank,  the  note  did  not  express  the 
contract  or  a^eement  of  the  partios  in  relation 
to  tile  matunty  of  said  note.'*^ 

We  are  compelled  to  hold  that  this  instmc- 
tlon  not  only  went  beyond  the  allegations  of 


the  answer  which  did  not  allege  any  fraud 
or  mntual  mistake  and  the  evidence  which  in 
no  wise  indicated  either,  but  also  went  coun- 
ter to  the  rule  that  the  plain  terms  of  a 
promissory  note  cannot  be  varied  by  oral 
testimony.  This  rule  is  clearly  set  forth  In 
Stevens  t.  Inch,  98  Kan.  306, 168  Pac.  43,  and 
Bank  t.  Paper  Co.,  98  Kan.  360,  158  Pac.  44. 
It  Is  but  fair,  bowew,  to  say  that  both  of 
these  dedaions  were  rendered  after  the  trial 
of  this  actum. 

[3]  It  is  complained  that  the  affidavit  was 
permitted  to  go  to  the  Jury  on  the  question 
of  the  value  of  the  property.  The  court  re- 
fused an  instruction  that  it  should  not  bo 
considered,  and  charged  that  while  not  an 
absolute  test  of  the  value,  and  while  made 
only  for  the  purpose  of  fairly  approximating 
the  valne  in  fixing  the  amount  of  bond  to 
be  given,  It  might  be  considered  so  far  as  It 
threw  light  upon  the  question  of  a  feeling  of 
insecurity.  There  was  no  error  in  this  of 
which  the  plaintiff  can  complain,  for  the 
court  might  have  gone  further  and  charged 
that  the  affidavit  might  be  considered  touch- 
ing the  question  of  value  and  the  plaintiff's 
estimate  thereof.  Crawford  v.  Furlong,  21 
Kan.  698,  Holslngton  v.  Armstrong,  22  Kan. 
110,  Mills  V.  MUls,  39  Kan.  455,  18  Paa  521, 
and  34  Cyc.  1605. 

[4]  On  the  question  as  to  whether  the  bank 
actually  deemed  itself  insecure,  the  Jury  were 
correctly  charged  that  If,  when  the  property 
was  taken,  the  cashier  took  possession  with 
the  conviction  of  Insecurity  in  bis  mind,  that 
was  sufficient  The  cashier  not  only  testified 
to  this  feeling  of  Insecurity,  but  gave  co^nt 
reasons  therefor.  It  is  complained  that  there 
was  no  evidence  to  the  contrary,  and  that  the 
Jury  were  erroneously  permitted  to  pass  on 
the  question.    The  court  instructed  that: 

As  the  cashier  had  testified  that  he  had  such 
feeling  at  the  time  "then  upon  the  facts  of  the 
case  u  you  think  it  is  at  all  fairly  and  reason- 
ably poBsiblo  to  believe  that  he  had  such  feel- 
ine,  then  you  should  so  find,  and  it  should  be 
heJd  that  the  bank  bad  a  right  to  take  posses- 
sion of  the  property." 

There  is  nothing  on  the  face  of  the  record 
to  impugn  his  credibility  in  the  slightest,  ex- 
cept the  matter  of  value  fixed  in  the  affida- 
vit, but  this  particular  part  of  the  charge  is 
not  complained  of. 

One  of  the  provisions  of  the  mortgage  waa 
that  possession  might  be  taken  if  the  bank 
should  deem  itself  Insecure.  It  was  alleged 
that  it  did  so  deem  Itself.  The  answer  con- 
tained a  general  deniaL  It  was  proper, 
therefore,  to  permit  proof  aa  to  such  alleged 
feeling  of  insecurity;  the  reasonableness 
thereof  being  entirely  ImmaterlaL 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  the 
Justices  concurring. 
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COOPISI  T.  COOPER  et  al.    (No.  21045.) 

(Sapteme  Court  of  Kansas.    Feb.  9, 1618.    Be- 

heaiing  Denied  March  16,  1918.) 

(BvllaiuM  iy  the  Court.) 

3.  Husband  and  Wuk«=>325— Auknation 
or  AiTKOTioNS— Duty  or  Husband's  Pab- 

XNTS. 

The  parents  of  a  19  jrear  old  son  owe  no 
legal  duty  tovards  that  son's  wife,  except  not  to 
meddle  intentionally  with  their  son's  affections 
for  his  wife. 
2.  Husband  and  Wifb  €=>325— Alienation 

or  Husband's  Affkotions — LiABiLiTy. 
A  mother-in-law  is  not  guilty  of  alienating 
her  infant  son's  affectiona  for  his  wife,  merely 
because  she  disliked  the  wife  and  regretted  her 
son's  marriage,  and  expressed  her  belief  that 
because  of  his  extreme  youth  he  was  not  fitted 
for  the  responsibilities  and  duties  of  a  married 
man. 
8.  Husband  and  Wm  ®=>325— Aubnation 

OF  Husband's  Affections— toABiLrrr. 
A  father-in-law  is  not  guilty  of  alienating 
his  infant  son's  affections  for  his  wife,  merely 
because  he  gives  his  son  financial  assistance  to 
attend  school  after  the  wife  has  refused  to  live 
with  the  son  on  account  of  his  inability  to  sup- 
port her,  and  when  in  good  faith  the  father 
sought  to  improve  his  son  a  earning  capacity  by 
improving  his  education. 

4.  Husband  and  Wifb  ®=>33S(9)  —  Alibna- 
TioN  OF  Husband's  Affections— Evidknce. 

Evidence  examined  and  held  insufficient  to 
sustain  a  judgment  in  favor  of  plaintiff  against 
her  parents-in-law  for  the  alienation  of  her 
husband's  affections. 

Johnston,  0.  X,  and  Wast,  J.,  dissenting  in 
part 

Appeal  from  District  Court,  Allen  County. 

Action  by  Hallie  Cooper  against  J.  A.  Co<^ 
er  and  Cynthia  Cooper.  Judgfment  for  plain- 
tiff, and  defendants  appeal.  Berersed,  and 
cause  remanded,  with  instructions  to  enter 
judgment  for  defendants. 

Cullison,  Forrest  St  Clifford,  of  lola,  for  ap- 
pellants.   F.  J.  Oyler,  of  lola,  for  appellee. 

DAWSON,  J.  a%e  plaintiff  recovered  a 
judgment  for  damages  against  her  father-in- 
law  and  mother-in-law  for  alienating  her  bus- 
band's  affections. 

On  March  10,  1914,  the  plaintiff,  a  girl  of 
20,  married  the  defendants'  son,  a  youth  who 
was  about  a  month  under  19  years  of  age. 
The  young  husband  had  no  means  of  suppcnrt- 
Ing  his  bride,  so  be  brought  her  to  the  home 
of  bis  parents,  wltb  whom  tbey  resided  for 
some  weeks.  About  May  1,  1914,  the  defend- 
ants permitted  plaintiff  and'  her  husband  to 
take  up  their  abode  on  defendants'  farm  and 
to  use  their  furniture.  Early  in  June  the 
plaintiff  and  her  husband  went  on  a  mouth's 
▼Islt  to  niinols,  and  on  their  return  they  stay- 
ed a  week  on  the  f&rm,  and  then  they  moved 
Into  furnished  rooms  in  Moran,  where  they  re- 
sided until  November  12, 1914,  when  the  plain- 
tiff  went  to  Illinois  to  attend  her  Invalid 
grandmother.  Plaintiff  gave  birth  to  a  child 
in  Illinois  and  remained  there  many  mouths. 
During  her  long  absence  in  Illinois  she  and 


her  husband  had  become  estrauged;  and  he, 
with  some  financial  aid  from  his  father,  had 
entered  school  at  Emporia.  Plaintiff  return- 
ed to  Moran  In  October,  1915,  and,  on  demand 
of  plaintiff,  the  defendant  Cooper  recalled  his 
son  from  school,  but  the  young  people  never 
resumed  relations  as  husband  and  wife. 
Plaintiff  caused  her  husband's  arrest  for  non- 
support,  but  he  was  discharged  by  the  ex- 
amining magistrate.  Then  she  instituted  a 
suit  against  him  for  alimony,  and  commenced 
this  action  against  the  defendants.  Issues 
were  joined,  and  the  cause  was  tried  to  a 
jury,  which  gave  a  verdict  for  plaintiff  for 
$5,000  against  both  defendants.  Several  un- 
important questions  were  answered  by  the 
jury,  and  also  the  following: 

"Q.  4.  Before  the  estrangement  of  plaintiff 
and  Beryl  Cooper,  did  the  defendant  J.  A.  Coop- 
er have  or  exhibit  any  malice  against  the  plain- 
tiff?   A.  Yes.     •    •     • 

"Q.  7.  Did  the  defendant  J., A.  Cooper  Intot- 
tionally  and  maliciously  speak  any  word  or  pei> 
form  any  act  for  the  purpose  of  alienating  the 
affections  of  his  son  from  the  plaintiff?    A.  Tes. 

"Q.  8.  If  you  answer  the  foregoing  in  the  af- 
firmative, state  what  he  did  or  said.  (Stricken 
out  by  court)" 

A  long  assignment  of  errors  is  presented, 
the  chief  of  which  is  that  there  was  no  evi- 
dence upon  which  to  base  the  verdict  of  the 
jury.  To  aid  the  court  in  testing  the  correct- 
ness of  this  contention,  we  have  an  abstract 
of  160  pages  by  appellant  and  a  counter  ab- 
stract of  02  pages  by  the  appellee.  Both  of 
these  bulky  compilations  have  been  studied 
with  care.  Both  are  cumbered  with  an  in- 
terminable mass  of  more  or  less  Irrelevant 
matter,  designed  apparently  to  show  what 
the  defendants  did  and  did  not  do  towards 
establishing  the  young  people  in  housekeep- 
ing and  in  business;  and  what  the  defend- 
ants did  and  faUed  to  do  to  show  their  af- 
fection for  plaintiff  and  her  baby  which  was 
the  offspring  of  this  marriage  and  defend- 
ants' grandchild.  There  is  also  in  the  record 
a  plethora  of  letters  from  plaintiff  to  her 
husband  while  she  was  In  Illinois.  The  first 
of  these  was  affectionate  tn  tone,  but  her 
later  letters  were  filled  with  faultfinding, 
with  exasperation  for  the  young  husband's 
failure  to  pay  his  bills,  bis  failure  to  launch 
himself  in  some  sort  of  paying  business 
which  would  enable  him  to  support  his  wife 
and  child;  and  between  occasional  terms  of 
endearment  she  called  him  a  "cad,"  a  "calf," 
and  a  "jackass,"  etc.  The  letters  contained, 
also,  an  occasional  allusion  to  her  husband's 
mother,  whom  she  conceived  to  be  the  cause 
of  her  young  husband's  lack  of  enterprise. 
The  trial  court  admonished  counsel  for  both 
parties  that  much  of  this  correspondence  was 
Inadmissible  under  ordinary  rules  of  evi- 
dence, but  it  all  went  in  by  consent  or  waiver 
of  coimseL    21  Cyc.  1625. 

[11  The  law  does  not  require  anything 
whatever  from  the  hands  of  parents-in-law, 
except  that  they  do  not  meddle  with  the  do- 
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mestlc  f^clty  and  affections  o£  ihelr  son 
and  his  wife.  The  parents  may  hold  aloof, 
decline  to  recognize  the  wife,  show  no  Inter- 
est In  her  or  her  children,  cut  off  their  son 
without  a  penny  for  marrying  without  their 
approval.  Wise  parents-ln-law,  of  course,  do 
none  of  these  things.  They  usually  consider 
the  daughter-in-law  an  accession  to  their 
family,  take  her  Into  their  hearts  and  affec- 
tions, and  relive  the  Joys  of  their  own 
youth  in  the  marital  happiness  of  their  chil- 
dren; and  when  grandchildren  come  there 
is  commonly  a  continuous  and  delightful  con- 
test between  the  youthful  parents  and  the 
grandparents  for  first  place  in  the  affections 
of  the  grandchildren.  That  is  the  way  it 
ought  to  be.  Happy  the  grandparents  who 
view  the  matter  in  that  light!  But  if  they 
fall  to  do  so,  they  are  not  to  be  penalized 
in  damages,  unless  they  are  guilty  of  some 
intentional  acts  which  tend  to  alienate  their 
son's  affection  for  his  wife. 

To  support  an  action  against  parents-in- 
law  for  alienating  their  son's  affections  for 
liis  wife,  a  much  stronger  and  clearer  case 
is  required  to  be  established  than  against  a 
stranger.  Powers  t.  Sumbler,  83  Kan.  1,  6, 
110  Pac.  97;  Multer  v.  Knibbs,  193  Mass. 
656,  79  N.  E.  762,  9  I*  R.  A.  (N.  S.)  322  and 
note,  9  Ann.  Gas.  958 ;  Brown  v.  Brown,  124 
N.  O.  19,  32  S.  E.  320,  70  Am.  St.  Rep.  675  j 
Beisd  V.  Gerlach,  221  Pa.  232,  70  AO.  721, 
18  U  B.  A.  (N.  S.)  616;  13  R.  C.  L.  1471- 
1475. 

[2]  As  to  Mrs.  Cooper,  Sr.,  there  was  no 
substantial  evidence  that  she  meddled  with 
the  domestic  felicity  of  her  son  and  daugh- 
ter-in-law. True,  she  admonished  them 
against  showing  an  excess  of  their  affections 
before  third  parties  who  might  talk  about 
them  or  laugh  at  them,  and  there  was  some 
evidence  that  she  disliked  the  plaintiff. '  But 
her  relations  with  her  daughter-in-law  were 
very  limited.  She  went  visiting  in  Western 
Kansas  and  in  Colorado  for  most  of  the  sum- 
.mer  and  autumn,  and  consequently  saw  lit- 
tle of  her  son  and  plaintiff  during  the  time 
they  lived  together.  Doubtless  Mrs.  Cooper, 
Sr.,  greatly  regretted  her  son's  marriage  be- 
cause of  his  extreme  youth  and  immature 
fitness  for  marital  responsibilities ;  but  what 
mother  would  do  otherwise?  All  the  evi- 
dence tends  to  show  that  the  general  con- 
duct of  Mr.  Cooper,  Sr.,  towards  plaintiff 
was  kindly,  discreet,  and  tactful.  Disregard- 
ing the  evidence  in  his  behalf  and  which 
tended  to  show  that  he  was  disposed  to  help 
make  the  plaintiff's  and  his  son's  marriage 
a  success  (for  the  jury  might  disbelieve  that 
evidence),  all  that  appellee  can  show  Is  that 
during  plaintiff's  prolonged  and  voluntary 
absence  in  Illinois  he  advanced  money  to  his 
son  to  go  to  school,  and  that  because  of  his 
presence  at  some  Interviews  which  he  ar- 
ranged between  her  and  bis  son  on  her  re- 
turn from  Illinois  she  was  prevented  from 
making  a  private  effort  at  reconciliation 
With  the  latter.    Since  the  son  was  admitted- 


ly incapable  of  making  a  satisfactory  living 
for  her  and  the  plaintiff  had  a  good  home  in 
Illinois  and  had  avowed  her  intention  to  re- 
main there  until  he  could  do  so,  there  was 
certainly  nothing  wrong  in  the  defendant 
father  assisting  his  son  to  a  farther  educa- 
tion which  might  bring  the  result  she  de- 
sired. 

As  to  the  presence  of  Cooper,  Sr.,  at  the  in- 
terviews between  plaintiff  and  her  husband, 
those  interviews  were  brought  about  by  the 
defendant  It  was  never  hinted  that  he 
should  withdraw  and  leave  the  young  couple 
to  talk  privately.  They  were  disposed  to 
quarrel,  and  defendant  Cooper  was  trying  to 
make  peace  and  harmony  between  them. 
Plaintiff  intimated  very  pointedly  that  she 
desired  no  private  conference  with  her  hus- 
band. She  told  him  point-blank  that  he 
would  need  to  produce  a  doctor's  certificate 
tiefore  she.  would  resume  marital  relations 
with  him. 

[3,  4]  On  January  12,  1916,  plaintiff  wibte 
to  her  husband: 

"Beryl  I  bxd  in  a  mighty  cood  home  and  I  am 
as  welcome  as  I  ever  was  before  I  married  you 
and  I  intend  to  stay  right  where  I  am  until 
you  wake  up  and  prove  yourself  man  enough  to 
support  me.  •  «  •  Now  you  take  that  money 
you  were  going  to  use  to  come  here  and  look  up 
a  job.  Every  other  young  fellow  around  there 
can  make  a  decent  living  for  his  wife  and  if  I 
were  yon  I  would  hate  to  be  the  only  cad.  Of 
course  they  have  to  work  and  it  is  no  disgrace 
and  you  are  no  better  than  the  rest  and  a  boy 
that  has  the  health  and  strength  that  you  have 
ought  to  be  ashamed  of  hisself  if  he  was  too 
indolent  to  try  and  help  himself.  *  *.  *  You 
can  galhvant  around  and  smoke  your  cigars  and 
act  the  part  of  a  dude  but  when  it  comes  to 
earning  you  take  a  lay-off.    ♦    *    • 

"Now  when  you  can  prove  to  me  you  are  ca- 
pable of  supporting  me  and  my  child  I  am 
ready  to  take  up  my  part  but  I  will  not  suffer 
the  child  to  be  brought  up  in  poverty  as  long 
as  I  can  help  it.  I  will  work  for  it  rather  than 
deprive  it  of  the  advantages  of  life.  I  never 
have  had  to  and  never  will  as  long  as  I  stay 
with  my  father.  Now  Beryl  I  hope  you  will 
look  at  this  as  I  have  written  now  don't  wait 
and  depend  on  your  people  any  longer  move  for 
yourself." 

On  February  28,  1915,  she  .wrote: 

"Xou  know  I  always  prefer  the  farm  when 
things  are  halfway  respectable  but  under  con- 
ditions that  you  hold  never.  Perhaps  if  you 
read  your  Scriptures  you  will  find  where  it 
says  something  like  this  when  a  man  shall  take 
unto  himself  a  wife  he  shall  leave  his  own  peo- 
ple and  cleave  unto  her,  if  yon  persist  in  stay- 
ing there  I  will  say  no  more  you  are  stubboni 
about  it  so  I  will  stay  just  where  I  am. 
*  •  ♦  You  have  had  your  own  way  since  we 
have  been  married  and  now  I  will  have  mine 
for  a  while.  *  «  •  What  a  snob  and  sore 
head  you  were  and  how  mean  you  were  with 
me  when  you  brought  me  home  this  summer  and 
I  paid  my  own  fare  at  that  yet,  you  think  I 
ought  to  be  willing  to  live  on  the  doorstep  with 
your  people.  No,  never.  You  should  have  mar- 
ried a  girl  from  common  stock  not  Tom  Peck- 
ham's  daughter." 

Early  In  May,  1915,  the  defendant  father- 
in-law  wrote  to  plointiff  urging  her  to  return 
to  her  husband.  She  replied  on  May  11, 
1916,  in  part  as  follows: 
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"I  fully  realize  Mr.  Cooper  that  it  is  bard 
for  a  parent  to  realize  the  errors  of  their  chil- 
dren hot  sarely  yon  do  not  think  that  Beryl  has 
played  the  fair  game  with  me  do  you. 

"Yon  have  asked  me  to  be  frank  with  you 
otherwise  I  would  not  have  complained. 

"He  has  informed  me  that  he  will  not  stay  on 
the  farm  neither  will  he  try  to  do  anything  else 
Tet  he  thinks  I  should  return  to  Moran.  If  he 
Is  not  willing  to  furnish  support  what  induce- 
ment should  it  be  for  me  to  return. 

"When  Beryl  is  willing  to  act  the  part  of  a 
man  and  husband  to  me  I  am  willing  to  do  my 
part  but  until  then  1  will  stay  with  my  fa- 
ther.   •    *    • 

"Now  I  am  very  sorry  that  this  has  caused 
you  any  unnecessary  worry  but  I  feel  justilied 
in  my  action  until  Beryl  proves  to  me  that  he 
is  willing  to  act  as  a  man  should  act  under  sim- 
ilar conditions  for  I  do  not  expect  great  things 
all  I  ask  is  to  be  treated  fair.    *    •    • 

"Best  regards  to  yourself  and  Mrs.  Cooper. 
Hoping  you  are  not  offended  at  what  I  have 
written.'' 

It  Is  conceded  that  the  affectionB  of  the 
young  couple  were  unimpaired  when  pl&intlfl 
departed  for  Illinois  In  November,  1914.  Ex- 
cerpts from  counsel's  brief  read : 

"Both  sides  offered  evidence  in  this  trial  prov- 
ing that  appellee  and  Beryl  had  gotten  along 
together  lovely  up  until  November  12,  1914, 
when  appellee  left  for  Illinois.  •  •  *  Appel- 
lee remained  with  her  father  in  Illinois  until 
in  October,  1915,  about  eleven  months.  •  *  • 
During  these  eleven  months  of  absence  many 
letters  passed  between  Beryl  and  appellee,  and 
appellant  Mrs.  Cooper  wrote  to  appellee  one 
letter  just  after  the  birth  of  the  child.  •  •  * 
These  letters  show  a  growing  alienation  of  Ber- 
yl's affections  from  appellee.  *  *  *  That  dur- 
ing these  months  of  absence  Beryl  never  went 
to  see  appellee  or  his  baby,  altiiough  he  wrote 
her  suggesting  she  could  borrow  the  money  from 
her  father  to  pay  her  fare  home.  *  •  •  The 
appellants  never  sent  the  baby  any  presents. 
*  *  *  That  this  was  the  first  and  only  grand- 
child the  appellants  had  ever  had,  and  appel- 
lants, according  to  their  own  testimony,  had 
shown  no  interest  In  the  child  at  all;  appel- 
lant Mrs.  Cooper  excusing  herself  for  this  lack 
of  interest  in  the  fact  that  she  had  never  seen 
it.  *  *  *  Appellee,  feeling  that  herself  and 
baby  were  abandoned  by  the  baby's  father,  came 
back  to  Moran  in  October,  1915,  to  see  if  she 
could  not  persuade  Beryl  to  resume  his  duties 
as  husband  and  father.  Upon  her  arrival  at 
Moran  she  found  that  Beryl  was  attending 
school  at  Emporia,  Kan.,  his  expenses  being  paid 
by  apj>ellants,  and  remonstrated  with  appellant 
about  theiii  sending  Beryl  away  to  school  and 
leaving  her  and  her  baby  unprovided  for ;  and 
asking  them  to  recall  Beryl,  which  Mr.  Cooper 
did.  *  •  •  Beryl  returned  to  school  at  Em- 
poria almost  immediately,  and  they  brought  him 
down  from  there  twice  afterwards;  though  ap- 
pellant Mrs.  Cooper  in  her  tes'timony  said  that 
she  opposed  his  going  to  school,  but  said  she 
thought  it  was  a  pity  that  he  should  have  to 
stop  school  now  that  he  had  begun.  •  *  • 
Appellants'  whole  conduct  toward  appellee  was 
that  of  cool  aloofness.  Appellant  Mrs.  Cooper 
never  called  to  see  appellee  or  the  baby,  never 
had  them  to  her  home  but  once,  and  then  appel- 
lee stayed  over  night,  and  the  next  day  when 
Beryl  came  from  fimporia  she  hurried  appellee 
and  Beryl  off  uptown.  Appellee  t^d  appellant 
Cooper  and  Beryl  that  she  required  that  Beryl 
go  to  work  to  support  her  and  her  child  and  get 
a  doctor's  certificate  that  he  was  not  affected 
by  a  venereal  disease,  neither  of  which  condi- 
tions were  ever  complied  with.  Appellanta  met 
appellee  and  her  baby  on  the  streets  of  Moran 
and  refused  to  see  or  recognize  them." 


This  abridged  statement  from  appellee's 
brief  fairly  Indicates  the  dtuaticn  as  this 
court  gleans  it  from  an  independent  study  of 
the  abstracts.  No  alienation  of  affections 
existed  prior  to  plaintiff's  departure  for  Illi- 
nois. No  malicious  acts  or  conduct  of  de- 
fendants tending  to  cause  alienation  of  their 
son's  affection  for  his  wife  thereafter  are 
disposed  to  support  and  Justify  the  Judg- 
ment. The  other  errors  need  no  considera- 
tion. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  witb  to- 
structlons  to  enter  judgment  for  defendants. 

BURCH,  MASON,  POBTER,  and  MAR- 
SHALL, JJ.,  concurring.  JOHNSTON,  C.  J., 
and  WEST,  J.,  dissent  from  the  holding  that 
the  evidence  does  not  sustain  the  verdict  and 
judgment. 


(102  Kan.  OH) 
KURT  T.  SHUPB  et  aL    (No.  2127S.) 
(Supreme  Court  of  Kansas.    Feb.  9,  191&    Re- 
hearing Denied  March  15,  1918.) 

(8vltalu$  fiy  the  Oovrt.) 

MORTOAOES     •=3319(3) — Paykknt— Etidkncb. 
The  evidence  abstracted  has  been  examined, 
and  it  is  held  that  there  was  sufficient  evidence 
to  sustain  the  judgment  of  the  court 

Appeal  from  District  Court,  Harper  County. 

Action  by  John  Kurt  against  B.  A.  Shupe 
and  others,  and  J.  C.  Elvin  and  J.  O.  Kllle, 
with  cross-petition  by  defendants  Elvin  and 
Kllle.  Judgment  for  plaintiff,  and  for  de- 
fendant Kllle  against  defendant  Elvin,  and 
Elvin  appeals.    Afflrmed. 

Donald  Mulr,  of  Anthony,  and  W.  W. 
Sobwinn  and  W.  H.  Schvrlnn,  both  of  Wel- 
lington, for  appellant  A.  L.  Noble,  of  Win- 
field,  James  G.  Washbon,  of  Harper,  and  J. 
N.  nncber,  of  Medicine  Lodge,  for  appellee. 

MARSHALL,  J.  The  plaintiff  recovered  a 
judgment  foredoeing  a  mortgage  on  real 
property  in  Harper  county.  That  Judgment 
is  not  questioned.  The  controversy  is  be- 
tween the  defendants  J.  G.  Elvin  and  J.  G. 
KUle.  Judgment  was  rendered  In  favor  of 
J.  G.  Kllle  and  against  J.  O.  Elvin,  who  ap- 
peals. 

The  plaintiff's  mortgage  was  executed  by 
B.  A.  Shupe  and  Maude  Shupe,  and  was 
given  to  secure  the  payment  of  a  note  for 
$2,875.  After  the  plaintiff's  mortgage  had 
been  executed,  Prank  Burdg  became  the  own- 
er of  the  real  property,  and,  on  October  28, 
1914,  executed  a  mortgage  thereon  to  J.  C. 
Elvin  for  the  purpose  of  securing  the  pay- 
ment of  $1,208.85.  On  January  24,  1916, 
Frank  Burdg  and  vf\te  executed  another 
mortgage  to  J.  G.  Kllle  to  secure  the  pay- 
ment of  a  note  for  $355.24.  The  mortgage  to 
Kllle  contained  the  following  recital: 

"This  mortgage  is  given  subject  to  a  mortgage 
of  $2,875  to  A.  A.  Kurt,  and  a  second  mortgage 
of  $1,208.85  in  favor  of  J.  C.  Elvin." 
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X  O.  KQle  ffled  a  cross-petltloii.  In  wblcb 
he  set  np  the  mortgage  owned  by  him,  and 
alleged  that  It  was  a  valid  and  subsisting 
Uen  on  the  real  property,  subject  only  to  the 
lien  of  the  mortgage  of  the  plalntlfT,  John 
Knrt.  J.  0.  BlTln  likewise  filed  a  cross-peti- 
tion. In  which  he  set  up  the  mortgage  held 
by  him,  and  alleged  that  U  was  a  second  lien 
on  the  real  property,  subject  only  to  the 
mortgage  of  the  plalntlfT,  and  superior  to 
the  mortgage  held  by  J.  O.  Kllle.  Elvln  also 
alleged  that  the  note  held  by  him  had  been 
lost  Kllle  filed  an  answer  to  Elyln's  cross- 
petition,  In  which  Kllle  denied  that  the  note 
had  been  lost,  and  alleged  that  It  bad  been 
fully  paid  and  discharged  at  the  time  the 
cross-petition  was  filed.  The  court  found  for 
the  defendant  Kllle,  against  the  defendant 
mvln,  and  rendered  judgment  In  fayor  of 
Kllle  on  his  mortgage.  The  court  further 
found  that  the  note  sued  on  by  Elvln  as  a 
lost  note  had  been  paid,  that  the  mortgage 
held  by  him  had  been  satisfied  by  the  pay- 
ment of  the  note,  and  that  the  mortgage  was 
no  longer  a  lien  on  the  real  property.  The 
conrt  rendered  judgment  that  Elvln  take 
nothing  by  this  action. 

Elvln  contends  that  there  was  no  evidence 
whatever  from  which  the  court  could  find 
that  the  note  given  to  him  had  been  paid, 
and  that  no  fact  was  brought  out  on  the 
trial  which  justified  the  court  In  canceling 
Elvln's  mortgage  and  advancing  KUle's  mort- 
gage to  second  place.  After  the  mortgage  by 
Shupe  and  wife  had  been  executed,  Elvln  in 
some  way  became  the  owner  of  the  prop- 
erty. Bnrdg  bought  the  property  from  El- 
vln, and,  In  part  payment  therefor,  gave  El- 
vln the  $1,208.85  mortgage.  Afterward,  El- 
vln, either  for  himself  or  for  Fred  B.  Long, 
r^UTChased  the  real  property  from  Burdg. 
Burdg  did  not  deal  with  Long  In  effecting 
the  sale  of  the  land;  he  dealt  entirely  with 
Eivln.  The  deed  from  Burdg  and  wife  to 
.  Long  was  a  general  warranty  deed,  and  it 
did  not  mention  any  mortgages. 

Frank  Burdg,  the  maker  of  the  Elvln  and 
Kllle  notes  and  mortgages,  testified,  In  part, 
as  foUows: 

"I  paid  one  ot  these  mortgages.  I  paid  the 
$1,200  one.  •  •  •  I  received  this  $1,200 
note  taken  from  Elvin.  Nothing  was  said  about 
the  note,  except  that  it  strai^liteDed  it  up.  That 
settled  all  I  owed  Mr.  Elvin.  *  •  •  I  gave 
a  chattel  mortgage.  It  was  under  the  same 
note  to  secure  the  same  note.  I  received  the 
chattel  back  from  Mr.  Elvin.  Mr.  Elvln  hand- 
ed it  to  mc,  and  said  that  paid  it  Paid  all  I 
owed  him.  •  *  *  Q.  And  Mr.  Long  was  to 
take  it  subject  to  the  mortgage,  was  he?  A. 
You  mean  settle  this  mortgage?  Q.  Tes.  A. 
Yes,  sir,  •  *  ♦  Q.  Three  mortgages,  one  $2,- 
875,  the  others  $1,208.85.  And  those  mortgages. 
Long  was  to  take  care  of  those  mortgages? 
A.  He  was  to  take  care  of  all  but  that  $365.24. 
.  He  was  not  to  take  care  of  it?  A.  No,  sir. 
And  you  were  to  take  care  of  that  yourself  7 
No,  sir;  Mr.  Elvin  was  to  take  care  of  it. 
I  left  the  money  there  to  pay  it  •  •  ♦  Q. 
I  say,  did  Elvln  ever  give  it  to  you?  A.  He 
gave  me  the  note  and  gave  me  those  papers 


when  I  paid  him  tiie  $1,200.  •  •  •  Q.  Isn't 
this  a  fact  Mr.  Burdg,  the  way  the  thing  was 
done.  Yon  didn't  pay  any  one  anvthing,  did 
you?  A.  I  paid  out  no  money.  Q.  And  the 
agreement  between  you  and  Elvin  and  Long 
was  that  you  were  to  convey  the  land,  and  that 
Long  was  to  take  care  of  aU  your  debts  against 
the  land ;  wasn't  that  the  agreement— let  you 
out?  A.  Wliy,  it  was  this  way:  J  did  not  owe 
Ixme  nothing.  What  paper  I  iiad  was  to  Elvin. 
Q.  Elvin  was  the  go-between  between  you  and 
Long?  A.  He  was  the  man  I  made  the  trade 
with ;  yes,  sir.  •  •  •  Q.  You  say  Jim  Elvin 
gave  ^ou  this  note— whore  was  lie  when  he 
Kave  It  to  you?  A.  In  his  office.  •  •  •  Q. 
You  were  going  to  move  out  of  Kansas  down 
into  Oklahoma?  A.  Yes,  sir.  Q.  And  you 
wanted  Swinhart  to  hold  that  mortgage  against 
your  property  until  you  got  to  Oldahoma,  didn't 
you?  A.  I  don't  know  aS  I  have  to  answer 
that  I  don't  think  that  has  anything  to  do 
with  It 

"By  the  Court:  Answer  the  question.  Do 
you  understand  the  question?  A.  No;  I  do 
not  Q.  I  asked  yon  if  you  did  not  want  Swin- 
hart to  have  that  mortgage  assigned  to  him  and 
hold  it  until  you  got  moved  into  Oklahoma?  A. 
Well  he  did  that;  yes,  sir.  Q.  But  Swinhart 
did  not  have  any  interest  in  the  chattel  mort- 

fage,  did  he?  A.  No,  sir.  Q.  He  did  not  give 
Jlvin  any  money?  A.  No,  sir.  Q.  And  you 
requested  that  assignment  he  made  to  Swin- 
hart? A.  Yes,  sir.  Q.  Why  did  you  want  that 
done?  A.  Sir?  Q.  Why  did  yon  want  that 
done?     A.  Well,   so   I   could   have  the  stock. 

*  •  *  Q.  Did  you  pay  in  any  way  except  by 
the  deed  to  Long?  A.  Why,  that  was  the  only 
way  I  paid  it     I  thought  that  was  sufficient 

•  •  •  Q.  I  understood  yon,  on  direct  exami- 
nation to  say,  when  yon  got  the  note  from  Jim 
Rlvin  at  Harper  he  said  something  to  you 
about  the  note — about  squaring  that  mortgage. 
A.  Well,  he  said  this  way :  He  said  that  squar- 
ed up  this  $1,200  that  I  owed  him  on  this  chat- 
tel and  on  this  $1200  mortgage  that  includes 
that  chattel.  Q.  Now, '  when  was  it  that  you 
had  the  conversation  with  him  about  the  Kille 
mortimge — about  paying  Kille?  A.  It  was  there 
the  day  that  I  was  dealing  with  him  on  this 
other  land,  when  they  traded.  It  was  mention- 
ed at  different  times.  One'  time  was  out  at 
home,  and  another  time  was  in  town;  talked 
about  It" 

.Burdg  had  possession  oC  the  note  and  pro- 
duced It  at  the  trial. 

The  evidence  above  detailed  Is  sufficient  to 
support  the  finding  of  the  court  that  the  note 
given  to  Elvln  had  been  paid  and  the  mort- 
gage discharged.  That  Is  the  only  question 
presented.  Argument  concerning  what  the 
evidence  proves  or  does  not  prove  la  unneces- 
sary. 

The  judgment  la  affirmed.  AU  the  Jtistices 
concurring. 

(Vn  Kan.  422) 
DRYSDALB  v.  WETZ  et  aL    (No,  21272.) 

[  (Supreme  Court  of  Kansas.    Feb.  9,  1918.    Re- 
hearing Denied  March  16,  1918.) 

(ByUabut  6y  tike  OtmrtJ 

1.  Appeal  and  Ebbor  «=»173(1)— Pbesbitta- 
TION  IH  Trial  Coobt— Sepabate  Defenses. 
If  one  defendant  who  is  sued  jointly  with 
other  defendants  on  a  contract  of  employment 
alleged  to  have  been  entered  Into  with  all  o( 
them,  has  a  different  defense  from  the  others, 
he  should  present  it  to  the  trial  court  in  the 
form  of  a  request  for  a  special  instruction  or  by 
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a  demnrrer  to  the  evidence,  or  in  Bome  manner 
diallenglns  the  attention  of  the  court  to  his 
sepdrate  defense^ 

2.  Appeal  and  Ebbob  «=»1001(1)— Ebvusw— 
JuDOifENT — Evidence. 
There  beinK  some  evidence  to  anstain  a  judg- 
ment Bxainst  ail  of  the  defendants,  it  is  afBrmed. 

Appeal  from  District  (Tonrt,  Barber 
County. 

Action  by  Jatnes  E.  Dryadale  against  Wil- 
Uam  Wets  and  others.  Judgment  for  plain- 
tiff,  and  defendants  appeal    Afllrmed. 

G.  M.  Martin,  of  Medicine  Lodge,  for  ap- 
pellants. Noble  &  Tincher  and  Seward  I. 
Field,  all  of  Medicine  Lodge,  for  appellee. 

PORTBB,  J.  The  action  Was  to  recover 
for  labor  and  services  as  a  farm  hand,  plain- 
tiff alleging  that  he  had  been  employed  by 
defendants  to  worlc  for  them  for  a  certain 
period,  and  that  they  had  discharged  Iiim  be- 
fore the  expiration  of  the  term.  The  ver- 
dict of  the  Jury  was  in  plaintiffs  favor,  and 
the  defendants  appeal. 

[1]  The  main  contention  is  that  there  was 
no  evldenc«  to  sustain  a  Judgment  against 
William  Wets,  and  that  the  court  erred  in 
submitting  to  the  Jury  the  question  of  his 
liability.  William  Wetz  is  the  father  of  the 
other  two  defendants,  and  owns  the  farm 
where  plaintiff  worked.  The  defendants  ap- 
peared in  both  the  Justice  and  district  court 
by  the  same  attorneys,  and  no  contention 
was  made  at  either  trial  that  the  employ- 
ment of  plaintiff  was  on  behalf  of  the  sons 
alone,  or  that  there  was  not  sufficient  evi- 
dence to  Justify  the  court  in  submitting  to 
the  Jury  the  question  of  the  liability  of  Wil- 
liam Wetz.  He  neither  demurred  to  the  evi- 
dence, nor  asked  a  special  instruction  upon 
the  theory  that  the  evidence  was  inmiffldent 
to  hold  him  liable;  and  the  contention  now 
urged  seems  to  be  based  upon  the  fact  that 
tlie  evidence  showed  the  contract  of  plain- 
tiff's employment  was  made  with  the  son& 
The  plaintiff  testified  tliat  he  was  employed 
by  Fred  and  Herman,  and  that  he  worked 
for  the  defendants,  and  there  was  some  tes- 
timony tending  to  show  that  the  farm  was 
operated  Jointly  by  all  the  defendants.  -  Wil- 
liam Wetz  testified  that  he  was  not  present 
when  the  boys  hired  plaintiff,  but  when  in- 
formed by  them  of  the  employment,  he  said 
to  them  that  they  had  done  a  good  thing. 

Ck>mplalnt  is  made  of  an  instruction  which 
cliarged  that  there  was  no  dispute  between 
the  parties  over  the  fact  that  they  entered 
into  a  verbal  contract  with  the  plaintiff  by 
which  he  agreed  to  perform  work  for  them 
at  a  certain  rate  per  month.  No  objection 
was  made  to  the  instmction.  If  one  of  the 
defendants  had  a  different  theory  from  the 
others  upon  which  he  claimed  he  was  not 
liable  to  plaintiff,  he  should  have  presented 
it  to  the  conrt  by  a  request  for  a  special  in- 
stmction, or  in  some  other  manner.  Of  its 
own  motion,  the  court  instructed  that  if  the 


Jury  found  plaintiff  entitled  to  recover  from 
one  or  more  of  the  defendants,  and  not  en- 
titled to  recover  frmn  all,  they  should  return 
a  verdict  accordingly.  We  are  unable  to  see 
that  William  Wets  was  prejudiced  by  this 
instruction. 

[Z]  There  being  some  evidence  to  sustain 
the  Judgment,  it  is  affirmed.  All  the  Jus- 
tices concorring. 

(102  Kan.  5U) 
SMITH  V.  ELA.NSAS  OTTT.     (No.  21514.) 
(Supreme  Court  of  Kansas.    Feb.  9, 1918.    Re- 
hearing  Deiiied  March  16,  1918.) 

(SvVahuB  iv  *^  Court.) 
BXUEABX  «=>16  —  MiCTAKB  — iMADxqtJJLOT  Or 

Patkeht — Validitt. 
The  paper  relied  on  as  a  release  appears  to 
have  been  ngned  when  the  parties  were  mutual- 
ly mistaken  as  to  the  extent  of  plaintiff's  inju- 
ries, and  the  sum  therein  named  being  manifest- 
ly inadequate,  such  instrument  is  not,  blading. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  William  Smith  against  the  City 
of  Kansas  Cit$^,  Kan.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

McAnany  ft  Alden,  of  Kansas  City,  Kan., 
Frank  L.  Barry,  of  Kansas  City,  Mo.,  and 
Lee  Judy  and  Samuel  Maher,  both  of  Kan- 
sas City,  Kan.,  for  appellant.  Thompson,  Mc- 
Canles  &  Gorsuch,  of  Kansas  City,  Kan.,  for 
appellee. 

WEST,  J.  The  city  appeals  from  a  Judg- 
ment recovered  by  the  plaintiff  for  damages 
caused  by  being  trampled  while  in  the  employ 
of  the  city  caring  for  horses  uses  in  connec- 
tion with  its  fire  department  He  alleged 
that  he  was  65  years  old,  and  w^s  making 
$2  a  day.  The  injury  was  on  February  15, 
1918,  and  on  the  24th  of  March  thereafter 
he  drew  133.75,  and  signed  a  paper  called  a 
final  receipt,  for  which  he  alleges  there  was 
no  consideration,  as  the  amount  paid  him 
was  only  a  part  of  the  compensation  due. 
He  also  pleaded  inadequacy,  fraud,  and  mu- 
tual mistake.  The  Jury  were  charged  that 
the  only  ground  upon  which  the  release  could 
be  set  aside  was  that  of  mutual  mistake  as 
to  the  extent  of  his  injuries  and  gross  in- 
adequacy. The  verdict  was  for  $590.25. 
The  plaintiff  is  an  unlettered  man,  and  spent 
30  years  of  his  life  with  Barnum's  drcua 
He  testified  to  receiving  injuries  on  the  legs 
and  a  rupture,  and  also  injury  in  the  back ; 
that  he  wore  a  bandage  on  one  leg  for  three 
or  four  weeks;  that  he  was  in  lied  off  and 
on  for  ten  or  twelve  days,  then  got  up  on 
crutches  and  walked  around;  that  he  at- 
tempted to  do  work  at  other  places,  and  had 
been  discharged  for  physical  inability ;  that 
the  city  doctor  came  to  see  him,  did  nothing 
for  one  leg,  and  bandaged  the  other,  "and 
put  a  little  splinter  on  it,"  and  said  he  would 
be   up  in  two  or  three  days.     Eleven  or 
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twelve  days  thereafter  he  sent  for  another 
doctor,  whom  be  saw  several  times.  This 
doctor  advised  htm  not  to  do  work  until  he 
got  t>etter.  He  twice  saw  still  another  doc- 
tor, who  gave  him  some  medicine,  and  like 
the  one  Just  mentioned  told  him  he  was  rup- 
tured. He  went  to  numerous  other  physi- 
cians, but  appears  nevertheless  to  have  tak- 
en charge  of  his  own  case  to  quite  an  extent. 
He  testified  that  he  was  told  to  go  over  and 
draw  his  wages,  which  he  supposed  he  was 
doing  when  he  signed  the  paper.  At  the 
time  of  trial  he  testified  that  he  had  not 
done  anything  for  five  or  six  months  until 
the  preceding  week.  He  seems  to  have  tried 
to  work  at  numerous  places,  but  failed  on 
account  of  his  inability  to  perform  the  re- 
quired tasks.  When  he  signed  the  paper  he 
had  not  attempted  to  do  any  work,  and  did 
not  know  what  etFect  his  Injury  would  have 
upon  bis  ability  to  work.  The  superintend- 
ent of  the  waterworks  testified  that  he  went 
to  see  the  plaintiff  about  ten  days  after  the 
injury  and  later,  when  he  came  to  the  city 
ball,  that  he  gave  him  the  address  of  Mr. 
Barry,  an  attorney  in  Kansai  City,  Mo.,  who 
was  representing  the  dty ;  that  the  plaintiff 
thought  he  would  be  able  to  go  back  to 
work  the  following  Monday  morning.  The 
paper  recites  the  payment  of  $33.75— 
"said  amount  being  such  part  of  my  weekly  wa- 
ges for  the  period  of  4^  weeks  from  the  23d  day 
of  Febmary,  1916,  to  the  25th  day  of  March, 
1916  (both  dates  included),  as  I  am  entitled  to 
and  making  in  all  with  the  weekly  payments  al- 
reiady  received  by  me,  the  total  sum  of  $33.76, 
such  payment  being  the  final  payment  of  com- 
pensation under  the  Workmen's  Compensation 
Law  of  Kansas." 

It  recites  the  release  and  discharge  of  all 
claims  and  demands,  past,  present,  and  fu- 
ture.   Mr.  Barry  testified: 

"Q.  |15  a  week,  and  you  allowed  him  $7.60  a 
week?  A.  Tea,  sir.  Q.  It  had  then  been  4^ 
weeks  that  he  had  been  off?  A.  No;  for  4^ 
weeks,  which  would  have  been  up  to  the  day  he 
said  be  was  going  to  return  to  work. .  Q.  Well, 
we  will  assume  you  figured  it  will  be  4%  weeks, 
then  he  would  actually  be  entitled  to  $33.75  up 
to  the  date  he  went  to  work?  A.  Well,  you 
can  figure  it  Q.  Tou  gave  him  what  he  was  en- 
tiUed  to?  A.  Under  the  law  I  gave  just  what 
that  says.  Q.  Tou  gave  him  just  what  he  was 
entitled  to  up  to  the  day  he  was  going  to  work? 
A.  Yes,  sir.  Q.  Then  you  took  the  release  from 
him  for  the  rest  of  the  eight  years,  didn't  you? 
A.  No,  sir ;  I  didn't  Q.  In  addition  to  what  he 
was  entitled  to  you  took  a  release  of  this?  A 
I  took  that  document,  whatever  you  have  in 
your  hand,  and  it  will  speak  for  itself." 

Enough  of  the  evidence  has  been  recited  to 
show  that  at  the  time  the  paper  was  signed 
the  plaintiff  thought  he  would  be  able  to  go 
to  work  again  for  the  d^.  It  is  apparent 
from  Mr.  Barry's  testimony  that  he  thought 
likewise  and  intended  by  the  use  of  the  in- 
strument in  question  to  foreclose  any  fur- 
ther claim  for  the  injury  already  sustained. 
Acting  in  good  faith,  as  he  seems  to  have 
done,  it  is  but  natural  to  assume  that  Doth 
he  and  the  plaintiff  believed  that  the  ma- 


terial results  of  the  Injury  had  disappeared, 
and  that  no  substantial  difficulty  on  account 
thereof  would  thereafter  arise  in  plaintiff's 
doing  his  former  work.  It  is  not  only  fftir, 
but  reasonably  clear,  therefore,  that  both 
parties  were  acting  under  a  misapprehension 
of  a  real  condition — in  other  words,  were 
mutually  mistaken;  and  it  must  go  without 
saying  that  in  view  of  the  real  condition  the 
amount  paid  was  beyond  all  question  inade- 
quate. No  reason  in  equity  or  in  law  ap- 
pears why  the'  mistake  should  not  be  cor- 
rected and  the  real  injury  be  compensated 
for.  Of  course  there  Is  the  usual  dispute  as 
to  the  extent  of  the  injury  and  the  usual  con- 
fiict  in  the  medical  evidence,  but  these  things 
were  for  the  jury,  and  tnere  appears  in  the 
record  sufficient  basis  for  their  conclusions. 

The  judgment  is  affirmed.    All  the  Justices 
concurring. 


(102  Kan.  OS) 
SBVERY  STATE  BANK  v.  PEOPMJS' 
STATE  BANK.  (No.  21268.) 

(Supreme  0>urt  of  Kansas.    Feb.  9,  191&    Be- 
hearing  Denied  March  15,  1918.) 

(ByUalut   iv  the  Court.) 

Appkai.  and  Ebbob  «=9l022(l) — Question  ov 
Fact— AiTiBVANCE. 
The  judgment  responds  to  findings  of  fact 
and  conclusions  of  law  stated  by  a  referee.  The 
findings  of  fact  respond  to  the  issues  made  by 
the  pleadings,  and  the  conclusions  of  law  merely 
state  the  legal  liability  arising  on  the  findings  of 
fact.  Grounds  for  a  new  trial  were  not  pre- 
sented to  the  district  court  in  time,  and  no  ap- 
peal was  taken  from  the  order  overruling  the 
motion  for  a  new  trial,  which  was  filed.  Held, 
the  judgment  must  be  affirmed. 

Appeal  from  District  Court.  Montgomery 
County, 

Action  by  the  Severy  State  Bank  against 
the  People's  State  Bank,  with  counterclaim 
by  defendant  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

F.  S.  Jackson,  of  Topeka,  and  A.  F.  Sims, 
of  Howard,  for  appellant  Chester  Stevens, 
of  Independence,  for  appdlee. 

BURCH,  J.  The  actl(Hi  was  one  to  re- 
cover a  sum  of  money  standing  to  the  cred- 
it of  the  plaintiff  on  the  books  of  the  de- 
fendant The  defendant  couuterclaimed, 
and  was  awarded  judgment  The  plaintiff 
appeals. 

The  case  was  referred  to  a  referee,  who 
returned  findings  of  fact  and  conclusions  of 
law,  which  disclose  the  nature  of  the  con- 
troversy, and  which  follows: 

"(1)  That  the  plaintiff,  the  Severy  State  Bank, 
is,  and  was  at  all  of  the  times  mentioned  in  the 
pleadings  and  in  the  evidence,  a  banking  corpo- 
ration, organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Kansas,  with  its 
bank  at  Severy,  Oreenwood  county,  Kan. 

"(2)  That  the  defendant  the  People's  State 
Bank,  is,  and  was,  during  all  of  the  times  men- 
tioned in  the  pleadings  and  in  the  evidence,  a 
banking  corporation,  organized,  existing,  and  do- 
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lug  basinem  under  and  hj  Tirtue  of  the  laws  of 
the  state  of  Kansas,  wiu  its  bank  at  Cberry- 
yale,  Kan. 

"(3)  That  M.  J.  Bidwen  was,  daring  all  of  the 
times  in  which  the  transactions  involved  in  this 
action  arose,  that  is,  from  and  prior  to  the  be- 
ginning of  the  year  1913  to  and  including  a  part 
of  December,  1913,  the  president  and  general 
manager  of  the  Serery  State  Bank,  plaintiff  in 
this  action,  and  daring  all  of  said  time  was  in 
the  active  control,  management,  and  condact  of 
all  of  its  business  and  atCairs,  and  duly  authoriz- 
ed by  said  bank  to  so  manage,  control,  and  con- 
duct its  affairs. 

"(4)  That  during  the  same  time,  and  ever 
since,  D.  W.  McKinley  was,  has  been,  and  now 
is  the  president  of  the  defendant  bank,  and  in 
the  active  control,  management,  and  conduct  of 
its  bnsiness. 

"(5)  The  defendant  bank  admits  that  it  is  in- 
debted to  the  plaintilt  bank  in  the  sum  of  ^,- 
435.83. 

"(6)  That  in  the  early  part  of  1913,  M.  J. 
Bidwell  wrote  a  letter  to  the  defendant,  stating 
that  the  plaintiff  bank  was  about  to  take  some 
good  prime  cattle  loans,  which  it  would  like 
to  dispose  of  to  the  defendant  bankj  and  that 
the  defendant  bank  advised  plaintiff  that  it 
would  handle  some  of  the  loans,  and  that  there- 
after said  defendant  bank  handled  several  loans; 
that  from  the  correspondence  it  was  Justiiied  in 
aasuming  that  they  were  dealing  with  the  Severy 
State  Bank,  and  not  with  M.  3.  Bidwell  person- 
ally. As  a  matter  of  fact,  some  of  the  loans 
bandied  by  the  defendant  bank  at  the  time  they 
were  pnrchased  by  the  said  defendant  bank  be- 
longed to  M.  J.  Bidwell  personally,  and  some 
belonged  to  the  Severy  State  Bank. 

"(7)  That  all  of  these  loans  that  were  pur- 
chased by  said  defendant  bank,  either -from  M. 
J.  Bidwell  or  the  plaintiff  bank,  were  settled, 
excepting  two  notes  which  are  in  controversy 
in  this  action.  One  of  these  notes  is  known  as 
the  Flaia  note;  the  other  is  known  as  the  Ed- 
wards note. 

"(8)  That  the  Flaiz  note,  at  the  time  it  was 
sent  to  the  defendant  bank,  was  the  property 
of  the  plaintiff  bank,  and  that  on  or  about  Sep- 
tember 19,  1913,  A.  Flaiz,  the  maker  of  said 
note,  delivered  to  said  plaintiff  bank  two  checks 
affiregatln^  $590.38,  with  instructions  to  apply 
them  on  his  note;  that  said  checks  were  duly 
cashed,  but  the  proceeds  thereof,  instead  of  be- 
ing indorsed  on  note  as  directed,  were  turned 
over  to  M.  J.  Bidwell,  who  appropriated  it  for 
his  personal  use,  and  that,  therefore,  the  plain- 
tiff is  indebted  to  said  defendant  for  the  sum  of 
$590.38,  with  interest  thereon  at  the  rate  of  6 
per  cent,  per  annum  from  the  19th  day  of  Sep- 
tember, 1913. 

"(9)  Tliat  the  other  note  in  controversy  in  this 
action  is  known  as  the  EMwards  note,  and  is  a 
note  dated  November  1, 1913,  for  the  sum  of  $2,- 
108.44,  and  signed  by  John  Edwards;  that  on 
November  1,  1913,  the  said  plaintiff  bank  ac- 
cepted this  note  and.  carried  it  as  cash  item  in 
substitution  for  some  checks  which  it  has  been 
carrying  as  cash  item  for  some  days  previous  to 
November  1st;  that  after  carrying  this  note  as 
a  cash  item  for  a  day  or  so,  it  was  charged  to 
the  account  of  the  People's  State  Bank,  together 
with  a  letter  which  stated  that  this  was  a  dandy 
good  cattle  loan,  and  was  secured  by  a  mortgage 
which  had  been  recorded.  As  a  matter  of  fact, 
there  were  prior  mortgages  on  all  of  the  cattle 
reported  to  be  covered  by  said  mortgage,  and 
said  mortgage  was  never  recorded,  and  all  of  the 
property  covered  by  said  mortgage  was  taken 
possession  of  by  the  owners  of  the  prior  mort- 
gages; that  John  Edwards  has  no  other  proper- 
ty with  which  to  pay  this  note,  and  that  be- 
cause said  loan  was  purchased  by  the  defend- 
ant bank  from  plaintiff  bank  on  the  assurance 
that  it  was  a  dandy,  good  cattle  loan,  secured  by 
recorded  mortgage,  and  because  these  representa- 


tions were  false,  I  find  that  the  plaintiff  is  in- 
debted to  the  defendant  bank  in  the  sum  of 
82,108.44,  with  interest  from  November  11, 
1913,  at  6  per  cent 

"I  find  as  conclusions  of  law : 

"1.  That  the  defendant  is  entitled  to  a  judg- 
ment against  the  plaintiff  for  the  sum  of  $598.- 
30,  the  amount  received  by  plaintiff  from  A 
E^aiz,  with  interest  thereon  at  the  rate  of  6 
per  cent,  per  annum  from  the  19tii  day  of  Sep- 
tember, 1913,  to  March  27,  1916,  in  the  sum  of 
S90.53,   or  in   sum   as  principal   and   interest, 

"2.  That  the  defendant  is  entitied  to  a  judg- 
ment against  the  plaintiff  for  the  sum  of  |2,108.- 
44,  with  interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  11th  day  of  November,  1913,  to 
March  27,  1916,  in  the  sum  of  $300.99,  or  in  the 
sum  of  principal  and  interest  of  $2,409.43. 

"3.  That  the  aggregate  judgment  defendant  is 
entitied  as  against  the  plaintiff  is  $3,098.2a 

"4.  That  the  plaintiff  is  entitied  to  a  credit 
on  the  judgment  in  favor  of  defendant  in  the 
sum  of  $2,435.83,  with  interest  thereon  at  the 
rate  of  6  per  cent,  per  annum  from  the  19th  day 
of  February,  1914,  to  March  27,  1916,  in  the 
sum  of  $307.71,  or  in  the  sum  of  principal  and 
interest  of  $2,743.64. 

"5.  That  the  final  judgment  should  be  render- 
ed in  favor  of  the  defendant  and  against  the 
plidntiff  after  allowing  the  above  credit  of  $354.- 

Tbe  plaintiff  opens  its  argument  with  the 
following  statement: 

"At  the  outset  of  the  case  it  is  well  to  consid- 
er, under  the  procedure  taken,  what  is  before 
this  court  for  review." 

Consideration  of  the  procedure  taken  com- 
pels the  conclusion  there  is  substantially 
nothing  before  the  court  for  review. 

The  report  of  the  referee  was  filed  on 
March  27, 1916.  Subsequently  some  errors  in 
computation  were  corrected  on  application  of 
the  referee,  wblcb  did  not  affect  the  deter- 
mination of  the  contested  issues,  and  whldi 
are  not  now  material.  On  April  4,  1916,  the 
plaintiff  filed  a  motion  to  set  aside  the  sixtb, 
eighth,  and  ninth  findings  of  fact  and  the 
condnslons  of  law.  The  motion'  is  not  ab- 
stracted. The  defendant  filed  a  motion  for 
judgment  pursuant  to  the  referee's  report 
On  November  8,  1916,  the  court  denied  the 
plalntifTs  motion,  granted  the  defendant's 
motion,  and  rendered  judgment  for  the  de- 
fendant Within  three  days  following  rendi- 
tion of  judgment  the  plaintiff  filed  a  motion 
for  a  new  trial,  .which  was  overruled  on  De- 
cember 6,  1916.  The  appeal  was  taken  on 
January  11,  1917.  The  notice  of  appeal  lim- 
ited the  appeal  to  the  proceedings  of  Novem- 
ber 8,  1916.  No  appeal  was  taken  from  the 
order  overruling  the  motion  for  a  new  trial. 
In  the  brief  the  claim  Is  made  that  judgment 
should  have  been  rendered  for  the  plaintiff 
on  the  pleadings. 

No  motion  was  made  in  the  district  court 
for  judgment  on  the  pleadings,  and  no  error 
requiring  correction  by  reversal  of  the  judg- 
ment has  been  committed  with  respect  to 
rendering  judgment  on  the  pleadings. 

The  motion  for  a  new  trial  was  not  filed  In 
time.    Milling  Co.  t.  Bchrelber,  102  Kan.  172, 
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160  Fac.  222.  No  exchse  for  delay  In  filing 
the  motion  appears,  and,  If  It  were  neces- 
sary, the  presumption  would  be  the  court 
overruled  the  motion  because  it  was  not  filed 
In  time.  If  the  motion  bad  been  granted,  the 
presumption  would  be  the  delay  was  ex- 
cused, presumptions  being  Indulged  to  uphold, 
but  not  to  defeat,  Judgments.  However,  no 
appeal  was  taken  from  the  order  denying  a 
new  trial. 

The  motion  to  set  aside  findings  of  fact  not 
being  abstracted,  the  court  Is  left  in  igno- 
rance of  what  it  contained.  Assuming  it  con- 
tained matter  similar  to  that  embodied  in 
one  of  the  assignments  of  error,  the  motibn 
was  pro  tanto  a  motion  for  a  new  trial,  and 
was  not  filed  in  time.  Every  attach  made  on 
the  findings  of  fact  ought  to  have  been  made, 
and  was  In  fact  made,  by  motion  for  a  new 
trial,  the  benefit  of  which  has  been  waived. 

The  conclusions  of  law  stated  by  the  ref- 
eree followed  inevitably  from  the  findings  of 
fact  Additional  or  different  conclusions  of 
law  do  not  appear  to  have  been  requested. 
So  long  as  the  findings  of  fact  stand,  the 
conclusions  of  la,w  must  stand. 

Every  other  assignment  of  error  raised 
questions  which  could  properly  be  presented 
to  the  trial  court  only  through  the  instru- 
mentality of  a  motion  for  a  new  trial. 

The  plaintiff  invokes  the  case  of  Brown  r. 
Railway  Co.,  83  Kan.  574,  112  Pac  147.  In 
that  case  all  the  testimony  was  before  the 
court  without  conflict,  and  practically  with  a 
finding  that  it  was  all  true.  The  referee 
held  the  testimony  had  no  tendency  to  prove 
certain  facts.  The  situation  was  the  same 
as  if  the  probative  facts  were  agreed  to,  and 
the  only  question  was  what  ultimate  infer- 
ence was  .warranted.  It  was  held  the  court 
could  draw  the  inference,  and  there  was'  no 
occasion  for  a  new  trial.  No  such  situation 
Is  presented  here.  In  this  Instance  It  was 
necessary  for  the  referee  to  choose  between 
the  testimony  of  different  witnesses  relating 
to  material  matters  respecting  both  notes. 
The  credibility  of  witnesses  was  involved, 
and  probative  facts  tending  to  establish  the 
plaintiff's  theory  had  to  be  weighed  against 
probative  facts  tending  to  establish  the  de- 
fendant's theory. 

This  opinion  might  well  dose  here,  but  be- 
cause the  defendant  has  frankly  met  the 
plaintiff's  contentions  on  the  merits,  the  court 
has  examined  the  merits  of  the  controversy 
far  enough  to  be  satisfied  the  conclusions  of 
the  referee  and  of  the  district  court  were 
correct 

The  major  premise  of  the  plaintiff's  case  Is 
that  Bldwell  owned  both  notes  when  they 
were  sent  to  the  defendant  The  plaintiff 
received  credit  for  both  notes.  The  action  Is 
brought  to  recover  the  credit,  but  it  is  claim- 
ed the  transactions  by  which  the  plaintiff 
received  the  credit  were  personal  transao- 
tlona  of  Bldwell  with  the  defoidant  and  not 
transactions  between  bank  and  bank.  Ftam 
this  premise  inferences  of  fact  and  conclusions 


of  law  are  derived.  There  was  convincing 
evidence  that  both  notes  were  the  property 
of  the  plaintiff  when  they  were  purchased 
by  the  defendant 

The  plaintiff  says  that  ownership  of  the 
notes  .was  not  an  Issue  made  by  the  plead- 
ings, and  that  evidence  of  ownership  by  the 
bank  was  improperly  admitted.  The  impor- 
tance of  the  fact  of  ownership  is  indicated 
by  the  space  in  the  plaintiff's  briefs  devoted 
to  argument  based  on  the  contention  Bldwell 
owned  the  notes.  How  It  came  into  the  case, 
whether  directly  or  collaterally,  is  not  very 
materlaL  But  the  plaintiff  tendered  the 
issue  in  the  petition.  Issue  was  joined  by 
the  general  denial  of  the  answer,  and  the 
plaintiff  itself  supplied  reliable  evidence  that 
It  owned  the  notes.  Ownership  of  the  notes 
was  a  question  of  fact,  and  the  plaintiff 
recognizes  the  nature  of  the  question  when  it 
marshals  evidence  indicating  the  notes  .were 
Bldwell's  notes — the  fact  that  the  notes  were 
payable  to  Bldwell,  conduct  with  respect  to 
other  notes,  the  rule  of  the  banking  depart- 
ment the  reconcilement  sheet  and  other  evi- 
dence. The  court  does  not  propose  to  debate 
the  evidence,  but  it  may  be  observed  the  rec- 
oncilement sheet  stated  the  truth,  and  did  not 
indicate  that  the  defendant  took  the  notes  as 
Bldwell  paper  Instead  of  bank  paper.  The 
notes  were  made  payable  to  bearer  by  Bid- 
well's  indorsement  and  came  to  the  defend- 
ant In  that  form.  The  plaintiff  was  not  lia- 
ble as  guarantor  or  indorser,  or  otherwise, 
on  'the  Flalz  note,  and  was  not  liable  for  false 
representation  respecting  that  note.  The  Ed- 
wards note  was  not  in  existence  when  the 
reconcilement  sheet  ,waa  sent  in. 

Bldwell  was  the  discount  committee  of  the 
plaintiff,  so  far  as  it  had  one,  and  was  the 
Severy  State  Bank,  so  far  as  management 
and  control  of  its  business  were  concerned. 
The  law  did  not  prohibit  the  plaintiff  from 
acquiring  title  to  notes  which  Bldwell  had 
previously  taken  to  himself  In  his  private 
business.  The  regularity  or  Irregularity  of 
his  dealings  between  himself  as  an  individ- 
ual and  himself  as  the  bank  are  not  material, 
unless  the  defendant  dealt  with  him  as  an 
Individual,  or  had  reason  to  believe  he  was 
using  his  bank  for  personal  ends  in  the  par- 
ticular transactions  involved.  The  evidence 
Is  quite  conclusive  that  the  defendant  dealt 
with  the  plaintiff  as  a  bank,  through  its  pres- 
ident, Bldwell,  and  had  no  more  knowledge 
or  notice  of  his  crookedness  than  the  plain- 
tiff's quiescent  board  of  directors,  who  trust- 
ed him  Implicitly. 

Flalz  and  the  cashier  of  the  plaintiff  with 
whom  Flaiz  left  <die<^s  to  pay  his  note,  gave 
different  accounts  of  what  took  place  on  that 
occasion.  Accorded  a  liberal  interpretation, 
and  considered  In  connection  with  other  evi- 
dence, the  testimony  of  Flaiz  supports  the 
findings  of  the  i«feree.  There  is  no  doubt 
about  the  terms  under  which  the  defendant 
bought  cattle  paper  of  the  plaintiff,  including 
the  Edwards  note,  and  if  the  plaintiff,  by  Its 
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president,  could  sell  the  paper  at  all,  It  cotad 
bind  itself,  by  Its  president,  by  representa- 
tions respecting  the  character  of  the  paper, 
which  Induced  the  defendant  to  bny. 

In  the  motion  to  set  aside  findings,  the  mo- 
tion for  a  new  trial,  and  the  assignments  of 
error.  It  Is  charged  that  the  findings  of  fact 
were  Induced  by  erroneous  views  of  the  law, 
and  were  contrary  to  law.  The  law  contem- 
plated is  that  discnssed  in  the  case  of  Hler 
T.  Miller,  68  Kafi.  258,  75  Pac.  77,  68  U  B.  A. 
952,  and  kindred  cases.  The  charge  is  not 
supported  by  anything  disclosed  by  the  rec- 
ord. If  the  facts  had  been  found  as  the 
plaintiff  desired,  the  law  referred  to  would 
have  applied.  The  facts  having  been  found 
otherwise,  the  law  which  the  plaintiff  In- 
vokes has  no  application. 

It  is  not  necessary  to  extend  this  obiter 
discussion  of  the  merits  further.  The  only 
proper  remedy  for  the  distress  occasioned  by 
the  referee's  work  was  by  timely  motion  for 
a  new  trial  and  appeal  from  the  order  deny- 
ing a  new  trial. 

The  judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


COS  Kan.  «&) 

WKST  NAT.  BANK  OF  HAMILTON  T. 
HOFFMAN  et  al.     (No.  21289.) 

(Supreme  Court  of  Kansas.     Feb.  9,  191& 
Beh«aring  Denied  March  16, 1918.) 

(Byllahtu  by  the  Oovrt.) 

1.  Bawkbuptot  <S=»421(1),  433(5)  —  Lier  — 
Payment— DiscHAEQK  in  Banketjptcy. 

The  maker  of  notes  gave  a  chattel  mortgage 
to  secure  their  payment,  and  afterward  filed  a 
petition  in  bankruptcy.  The  .bolder  of  tb;  notes 
procured  their  allowance  as  a  claim  against  the 
estate  of  the  bankrupt.  All  the  property  cov- 
ered by  the  chattel  mortgage,  except  certain  ex- 
empt property,  was  sold  by  the  trustee  under  an 
agreement  between  the  trustee,  the  bankrupt, 
and  the  holder  of  the  notes.  The  bankrupt  was 
finally  discharged,  although  the  notes  were  not 
paid  in  full.  Held,  that  the  discharge  released 
the  bankrupt  from  further  payment  on  the 
notes,  and  released  all  the  unsold  mortgaged 
property  from  the  lien  of  the  chattel  mortgage. 

2.  BANKBtrPTOT  <S=!>428,  431  —  DiscnABOB  — 

.     LlABIUTY  or  CODEBTOB  OB  StTKKTT. 

A  discharge  in  bankruptcy  does  not  release 
a  codebtor  with,  or  surety  for,  the  bankrupt 
from  liability  on  a  debt,  unless  that  debt  has 
been  paid. 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  the  B^st  National  Bank  of  Ham- 
ilton against  Theodore  F.  Hoffman  and  Grace 
A.  Hoffman.  Judgment  for  defendants,  and 
plaintiff  appeala  Judgment  as  to  defendant 
Grace  A.  Hoffman  reversed,  and  Judgment 
tendered  against  her  In  favor  of  ths  plaln- 

tut 

Howard  J.  Hodgson,  of  Bureka,  for  appel- 
lant O.  O.  Zwlcker,  of  Eureka,  for  appel- 
lees. 


MARSHALL,  J.  Tbe  plaintiff  commenced 
this  action  to  recover  from  Theodore  F.  Hoff- 
man the  possession  of  two  horses  and  a  cow, 
and  to  recover  a  personal  Judgment  against 
Grace  A.  Hoffman  for  $94.55,  the  balance  due 
on  a  promissory  note  for  $268.75.  Judgment 
was  rendered  in  favor  of  the  defendants,  and 
the  plaintiff  appeals. 

The  defendants  were  husband  and  wlfa 
They  executed  two  notes  to  the  plaintiff; 
one  for  $26a76,  the  other  for  |130.90.  To 
secure  the  payment  of  the  notes,  the  def^id- 
ants  executed  a  chattel  mortgage  on  per- 
sonal property  owned  by  Theodore  F.  Hoff- 
man, among  which  personal  property  were 
the  two  horses  and  the  cow.  Both  notes  pro- 
vided for  Interest  at  10  per  cent  per  annum 
from  November  13,  1914.  After  the  notes 
and  chattM,  mortgage  had  been  executed, 
Theodore  F.  Hoffman  filed  a  petition  in  bank- 
ruptcy. The  plaintiff  procured  the  allow- 
ance of  the  notes  as  a  claim  against  the 
batikrupt  The  property  which  belonged  to 
the  bankrupt  estate  was  advertised  for  sale^ 
but  the  trustee  was  directed  by  the  referee 
in  bankruptcy  not  to  sell  any  exempt  prop- 
erty. All  the  personal  property  owned  by 
Theodore  F.  Hoffman,  including  that  whldi 
was  exempt,  was  covered  by  the  chattel 
mortgage  held  by  the  plaintiff.  On  the  day 
that  the  property  was  advertised  for  sale^  the 
plaintiff,  the  defendant  Theodore  F.  Hoffman, 
and  the  trustee  In  bankruptcy  entered  into  a 
contract  which  provided  that  the  trustee 
should  sell  enough  of  the  property  to  pay 
the  full  amount  of  the  plaintiff's  claim  and 
the  costs.  Property  was  then  sold  from 
which  $468  was  realized.  The  two  horses 
and  the  cow  involved  in  this  action  were  not 
sold;  they  were  dalmed  by  Theodore  F. 
Hoffman  as  exempt  from  sale  tmder  execu- 
tion. The  proceeds  of  the  sale  were  reported 
by  the  trustee  in  the  bankruptcy  proceeding, 
were  turned  into  that  proceeding,  and  were 
paid  out  In  that  proceeding.  The  expenses 
were  about  |160.  The  plaintiff  received  $307 
part  payment  on  its  claim. 

Theodore  F.  Hoffman  was  finally  discharg- 
ed by  the  following  Judgment  entered  by  the 
United  States  District  Court: 

"Whereas,  T.  F.  Hoffman,  of  Neal,  Kansas, 
in  said  district  has  been  duly  adjudged  a  bank- 
rupt, under  the  act  of  Congress  relating  to  bank- 
ruptcy, and  appears  to  have  conformed  to  all  the 
requirements  of  the  law  in  that  behalf,  it  is 
therefore  ordered  by  the  court  that  said  T.  F. 
Hoffman  be  discharged  from  all  debts  and  claims 
which  are  made  probable  by  said  act  against 
his  estate,  and  which  existed  on  the  4th  day  of 
May,  A.  D.  1914,  on  which  day  the  petition  for 
adjudication  was  filed  by  him  excepting  such 
debts  as  are  by  law  excepted  from  the  opera- 
tion of  a  discharge  in  bankruptcy." 

The  plaintiff  received  no  notice  of  the  hear- 
ing of  the  application  for  a  final  disdiarge. 
The  defendants  set  op  the  Judgment  of  dis- 
charge as  a  bar  to  the  present  action.    Tba 
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judgment  of  tbe  trial  conrt  in  the  present  ac- 
tion contains  the  following: 

"That  the  said  matter  has  b«en  settled  in  the 
United  States  court  at  Ft  Scott,  Kan.,  in  a 
proceeding  in  l>anlcraptcy,  heretofore  had,  prior 
to  the  bringing  of  tbia  action,  wherein  the  said 
bank,  the  plaintiff  herein,  filed  its  claim  in  that 
court  against  the  defendant  and  received  full 
and  complete  satisfaction  thereon,  and  that  the 
same  was  paid  by  the  proceedings  in  bankrupt- 
cy, in  case  No.  755  on  file  in  the  District  Court 
of  the  United  States,  Third  Division  of  Kan- 
sas, and  that  tlie  defendant  received  his  final 
receipt  or  discharge  from  that  court.  No.  75S, 
and  that  the  court  finds  from  tiie  evidence  here- 
in adduced  that  the  plaintiff  sold  about  $465 
worth  of  the  defendant's  property  .under  the 
chattel  mortgage  sued  upon  in  this  action, 
through  the  trustee  and  receiver  in  bankruptcy, 
to  satisfy  their  claim  of  $400.35  and  interest, 
retaining  tbe  balance  for  their  expenses  under 
said  chattel  mortgage." 

[1]  1.  What  is  the  effect  of  the  Judgment 
of  discharge  In  the  bankruptcy  proceeding? 
The  answer  to  this  question  is  found  In  tbe 
federal  statute,  which  reads: 

"A  discharge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  provable  debts."  30 
U.  S.  Stat  at  Large,  p.  560,  c.  541,  i  17  (U.  S. 
Comp.  St  1916,  f  9601). 

In  Audubon  v.  Shufeldt,  181  U.  S.  575,  577, 
21  Sup.  Ct  736,  736  (45  U  Ed.  lOOd),  the 
court  said: 

"The  Bankrupt  Act  of  1898  provides  in  sec- 
tion 1  [U.  S.  Comp.  St  1916,  |  9585]  that  a 
'discharge'  means  'tbe  release  of  a  bankrupt 
from  all  his  debts  which  are  provable  in  bank-, 
ruptcy,  except  such  as  are  excepted  by  this 
act'  •' 

The  plaintiff  procured  the  allowance  of  Its 
claim  against  the  bankrupt,  and  submitted  to 
the  United  States  District  Court  its  right  to 
recover  on  the  notes  and  its  right  to  the  pos- 
session of  the  property  under  the  chattel 
mortgage.  That  court  allowed  the  claim,  ac- 
cepted and  approved  the  report  of  the  trus- 
tee In  bankruptcy,  directed  the  disposition 
of  the  proceeds  arising  from  the  sale,  and  fi- 
nally discharged  the  iMinkrupt  The  plaintiff 
agreed  that  the  trustee  in  banlsruptcy  should 
.^ell  enough  of  the  mortgaged  proper^  to  pay 
the  plaintiff's  claim  and  the  expenses  of  the 
V)ankruptcy  proceeding.  The  proceeds  of  the 
sale  were  turned  into  the  court  and  disburs- 
ed by  the  order  of  tbe  court  If  that  was 
not  done  properly,  the  place  to  make  the  cor- 
rection was  in  tbe  bankruptcy  proceeding. 
It  may  be  that  the  discharge  in  bankruptcy 
was  irregularly  procured,  but  it  is  binding 
on  tbe  plaintiff.  The  plaintiff  cannot  ques- 
tion that  discharge  in  this  court.  Branden- 
burg on  Bankruptcy,  |  1524;  7  C  J.  417;  3 
R  C.  L.  314. 

So  far  as  defendant  Theodore  F.  Hoffman 
is  concerned,  tbe  plaintiff  cannot  look  to  him 
for  any  further  payment  on  either  of  the 
notes.  The  property  mortgaged  was  owned 
by  Theodore  F.  Hoffman,  and  bis  discharge 
released  the  property  covered  by  the  chattel 
mortgage  from  any  lien  that  the  plaintiff  had 
to  secure  the  paymoit  of  tbe  notes.     The 


Judgment  denying  the  plaintiff  the  possessloa 
of  the  horses  and  the  cow  is  affirmed. 

[2]  2.  There  remains  for  discussion  the  li- 
ability of  Grace  A.  Hoffman.  She  was  not 
a  party  to  tbe  bankruptcy  proceeding.  She 
is  not  iKHind  by  tbe  Judgment  rendered  in 
that  proceeding;  neither  is  the  piaintUt 
bound  by  that  Judgment  so  far  as  defendant 
Grace  A.  Hoffman  is  concerned.  Tbe  federal 
statute  reads: 

"The  liability  of  a  person  who  is  a  codebtor 
with,  or  guarantor  or  in  any  manner  a  surety 
for,  a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt."  30  U.  S.  Stat  at 
Large,  p.  550,  {  16,  c  541  (U.  S.  Comp.  St 
1916,  I  9600). 

See,  also,  Brandenburg  on  Bankruptcy  (4th 
Ed.)  {{  1223,  163»-1543;  7  C.  J.  409;  3  R. 
C.  L.  341;  Failor  y.  Webe,  98  Kan.  325,  168 
Paa  74. 

Tbe  trial  conrt  did  not  spedflcaliy  find 
that  both  tbe  notes  had  been  paid.  The 
court  construed  the  discharge  in  bankruptcy 
to  be  a  cancellation  of  the  debt  as  to  both 
the  defendants.  That  construction  was  er- 
roneous. The  debt  was  discbar^^ed  as  to  de- 
fendant Grace  A.  Hoffman  so  far  only  as  tbe 
debt  had  been  paid.  It  appears  from  tbe 
evidence  abstracted  that  $93.55  of  the  note 
sued  on  has  not  been  paid. 

Tbe  Judgment  as  to  Grace  A.  Hoffman  la 
reversed,  and  Judgment  is  rendered  against 
her  in  favor  of  the  plaintiff  for  $123.16  (prin- 
cipal $93.55  and  Interest  $29.61),  and  for  one- 
half  of  tbe  costs.     All  tbe  Justices  concurring. 


a02  Kan.  297) 

CHILLETTI  V.  MISSOURI,  K.  ft  T.  RY.  CO. 

(No.  21235.) 

(Supreme  Court  of  Kansas.    Jan.  12,  1918. 

Rehearing  Denied  March  15,  1918.) 

f£ry{{a&««  ly  the  Court) 

CoBPOBATioNB  ©ssSOTCp  —  Pbocbss  —  Sbbtioc 
ON  Station  Agent— Statute. 
Where  a  railway  corporation  has  l>een  plac- 
ed in  the  hands  of  a  receiver  under  an  order  di- 
recting him  to  take  into  his  possession  and  con- 
trol all  the  assets  and  property  of  tbe  corporation 
and  to  operate  the  railway,  service  of  summons, 
in  an  action  against  the  railway  corporation, 
upon  a  station  agent  who  is  in  the  employ  of 
the  receiver,  and  had  formerly  occupied  the 
same  position  for  the  corporation,  is  not  good 
service  as  to  the  corporation. 

Appeal  from  District  Court,  CHierokee 
County. 

Action  by  Mictiael  Chilletti  against  tbe 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany. From  an  order  sustaining  a  motion 
to  set  aside  tbe  service  of  summons,  plain- 
tiff appeals.     Affirmed. 

Charles  Stephens,  of  Columbus,  for  appel- 
lant James  W.  Reid  and  W.  W.  Brown, 
both  of  Parsons,  and  Al  F.  Williams,  of  Co- 
lumbus, for  appellee. 

PORTER,  J.  The  trial  court  sustained  a 
motion  to  set  aside  the  service  of  summons, 
and  tbe  plaintiff  appeals. 
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The  action  was  brought  October  4,  1915, 
to  recover  against  the  railway  company  for 
Injuries  alleged  to  have  occurred  several 
years  prior  thereto.  In  September,  1915,  by 
an  order  of  the  federal  court  a  receiver  was 
appointed  for  the  railway  company,  and  all 
the  property  and  assets  of  the  corporation  of 
every  kind  and  nature  and  wherever  situat- 
ed or  found,  was  by  the  order  of  the  court 
talcen  out  of  its  hands  and  turned  over  to 
the  receiver,  who  was  ordered  to  operate  the 
same. 

The  summons  was  served  upon  E>.  B.  Lane 
and  the  return  recites  that: 

"The  said  B.  R.  Lane  being  the  general  sta- 
tion agent  and  representative  of  said  defendants 
and  each  of  them  in  said  capacity,  the  presi- 
dent, vice  president,  treasurer,  secretary,  chair- 
man of  the  board  of  directors,  or  other  chief 
officers  not  found  in  my  county  and  the  said 
defendants,  or  either  of  them,  not  having  des- 
ignated any  person  or  officer  upon  wtiich  service 
4H  process  could  be  made  under  the  provision  of 
the  sUtute." 

Section  72  of  the  Gode  (Gen.  Stat  1915,  | 
6963)  which  provides  for  the  manner  of  serv< 
ice  of  summons  on  a  railroad  corporation, 
reads: 

"Such  process  may  be  served  on  any  local 
superintendent  of  repsirs,  freight  agent,  agent  to 
seU  tickets  or  station  keeper  of  such  company  or 
corporation  in  such  county,  or  sudi  process  may 
be  served  by  leaving  a  copy  thereof  at  any  de- 
pot or  station  of  such  company  or  corporation 
in  such  county,  with  some  person  in  charge 
thereof  and  in  the  employ  of  such  company  or 
corporation,  and  such  service  shall  be  held  and 
deemed  complete  and  effectuaL" 

It  la  the  contention  of  plalntUT  that  the 
testimony  taken  on  the  hearing  of  the  mo- 
tion conclusively  establishes  that  E.  R.  Lane, 
at  the  time  the  summons  was  served,  was 
the  station  agent  of  the  defendant  He  tes- 
tified in  substance  that  the  duties  perform- 
ed by  him  in  the  office  and  at  the  station 
had  been  the  same  during  the  last  five  years, 
and  that  after  the  appointment  of  the  re- 
ceiver he  liad  performed  certain  services  for 
the  railway  company  which  consisted  of 
looking  after  a  number  of  collections  for 
services  rendered  by  the  railway .  company 
previous  to  the  appointment  of  the  receiver; 
that  he  had  never  been  discharged  by  the 
railway  company,  except  as  he  was  notified 
by  a  circular  letter  sent  to  all  the  employes 
at  the  time  the  receiver  waa  appointed. 
There  is  a  stipulation  that  after  the  receiv- 
ership the  name  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  remained  uncancel- 
ed on  all  stationery  and  forms  of  printed 
blanks  Just  a6  It  had  been  previous  to  the 
appointment  of  the  receiver. 

The  findings  of  the  court  are  that  the  re- 
ceiver took  Charge  of  the  property  about 
September  26,  1915,  and  that  E.  R.  Lane  pro- 
ceeded to  look  after  the  business  under  the 
employment  of  the  receiver,  otherwise  per- 
forming practically  the  same  duties  as  those 
he  had  been  performing  in  the  past;  that 
other  than  by  circular  letter  to  all  the  em: 
ploy6s  notifying  them  of  the  receivership  he 


had  not  been  formally  discharged  by  the 
company ;  and  that  in  the  first  two  or  three 
months  following  the  receivership  he .  col- 
lected a  number  of  small  items  of  freight 
and  remitted .  them  to  the  raUway  oomi>any 
as  he  was  directed  to  do  as  general  freight 
and  ticket  agent  at  Columbus;  and  that  be 
was  receipted  for  the  same  by  the  railway 
company  and  not  by  the  receiver. 

In  our  opinion  the  order  setting  aside  the 
service  must  be  affirmed.  Whatever  duties 
the  station  agent  performed  after  the  ap- 
pointment of  the  receiver,  he  performed  as 
agent  of  the  receiver.  Under  the  terms  of  the 
order  appointing  the  receiver,  the  station 
agent  was  not  in  a  position  where.  In  the 
conduct  of  the  same  business,  he  could  serve 
two  masters.  All  the  property  and  assets 
of  the  defendant  company  were  taken  out  of 
Ite  control  and  placed  in  the  hands  of  the 
receiver  to  control  and  operate  If  all  the 
former  employes  of  the  railway  company 
continued  to  be  the  agents  of  the  company 
until  they  could  be  Individually  notified  of 
their  discharge  and  re-employment  by  the  re- 
ceiver, an  intolerable  situation  would  arise 
not  contemplated  by  the  order  of  the  court, 
and  one  which  would  benefit  neither  the  pub- 
lic nor  the  property.  No  formal  discharge 
by  the  railway  company  at  its  former  em- 
ployes was  required  In  order  to  sever  the  il- 
lation of  employer  and  employ^.  That  Te~ 
suited  Immediately  on  the  making  of  the  or- 
der appointing  the  receiver.  The  railway 
corporation  was  not  dissolved  by  the  ap- 
pointment; It  still  exists  as  a  legal  entity, 
and  it  may  have  agents  for  certain  purposes; 
but  no  person  in  the  employ  of  the  receiver 
in  operating  the  raUway  or  In  handling  any 
of  the  assets  or  property  of  the  raUway  com- 
pany, can  be  regarded  as  the  agent  of  the 
company,  merely  because  of  the  duties  per- 
formed by  him.  Whatever  any  servant, 
agent,  or  employe  does  In  c<»inectlon  with 
the  operation  or  control  of  any  of  the  assets 
or  prtqperty  of  the  railway  company  is  per- 
formed as  agent  of  the  receiver  and  not  of 
the  comi>any. 

The  fact  that  the  name  of  the  railway  com- 
pany remained  on  the  blanks  used  by  the  re- 
ceiver in  the  conduct  of  the  business  is  of  no 
probative  force  any  more  than  the  fact  that 
the  name  on  the  cars  and  engines  of  the 
company  was  not  changed.  In  Railway  Co. 
v.  Smith,  59  Kan.  80,  52  Pac.  102,  the  ques- 
tion arose  over  the  admissibility  of  testimony 
to  the  effect  that  the  engine  causing  the  In- 
Jury  was  a  Union  Pacific  engine,  and  that  the 
employes  were  employes  of  the  Union  Pacific, 
and  it  was  said  in  the  opinion: 

"In  speaking  of  a  railroad  in  the  hands  of 

receivers,  it  is  usually  designated  by  the  name 
of  the  road,  or  of  the  corporation  owning  it, 
rather  than  that  of  the  receivers.  No  confusion 
oidinarily  arises,  and  there  is  none  in  this  case. 
Proof  that  the  property  was  Union  Paci6c  prop- 
erty was  competent  evidence  against  the  receiv- 
ers, whose  dnty  it  was  to  have  charge  of  the 
property.    Proof  that  the  employ^  were  Union 
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Pacific  employ^  waa  good  proof  that  they  were 
emploTSa  of  the  receiTera,  when  the  fact  became 
clearly  establiehed  that  the  receivers  had  entire 
and  exclusive  control  of  all  the  properties  of  the 
company  and  of  the  transaction  of  all  its  busi- 
ness."   69  Kan.  85,  62  Pac:  101. 

In  Railway  Co.  v.  Bricker,  65  Kan.  821, 
69  Pac.  328,  the  question  Involved  was  wheth- 
er or  not  an  employ^  of  the  receiver  was  also 
an  employe  of  the  corporation,  the  principal 
contention  being  that  the  corporation  was  not 
liable  for  an  injury  occasioned  by  the  negli- 
gence of  the  employes  of  the  receiver.  It  was 
said  in  the  opinion: 

"The  principle  of  respondeat  superior  has  no 
application.  The  receivers  were  the  officers  of 
the  court  and  not  the  agents  of  tiie  corporation, 
and  the  corporation  is  not,  therefore,  liable  for 
the  acts  of  Die  receivers  or  the  acts  of  their  em- 
ployes."    65  Kan.  326,  69  Pac.  330. 

Because  the  corporation  could  only  be  lia- 
ble in  consequence  of  some  negligence  of  its 
own  agents  or  employes,  It  was  held  that 
the  company  was  not  liable.  It  was  said  in 
the  opinion: 

"The  plaintiff,  when  injured,  was  not  an  em- 
ploye of  the  corporation  and  his  injuries  are  not 
the  result  of  the  negligent  act  of  any  agent  of 
the  corporation  or  of  the  mismanagement  of  any 
engineer  or  employ^  of  the  corporation."  65 
Kan.  327,  69  Pac.  330. 

The  same  question  involved  here  has  arisen 
la  a  number  of  cases.  The  decisions,  how- 
ever, are  ccm trolled  by  statutes,  some  of 
which  differ  from  our  provision  as  to  the 
manner  of  service  upon  a  railway  company. 
A  case  directly  in  point  is  Cain  v.  Seaboard 
Air  Line  Railway,  7  Ga.  App.  461,  67  S.  E. 
127.  It  was  there  held  that: 
■  "Service  of  a  suit  against  a  corporation  in  the 
hands  of  a  receiver,  by  serving  an  agent  of  the 
receiver,  which  agent  had  formerly  occupied  the 
same  position  for  the  corporation,  is  not  good 
■ervioe  as  to  the  corporation  (a)  because,  in  or- 
der for  service  upon  a  corporation  to  be  effec- 
tive by  reason  of  service  upon  an  agent,  the 
agent  mnst  at  the  time  of  service  be  in  fact  the 
agent  of  the  coriioration;  and  (b)  because  when 
a  corporation  is  in  the  bands  of  a  receiver  who 
is  conducting  its  business,  the  agents  and  em- 
ployes are  no  longer  those  of  the  corporation, 
but  are  the  agents  of  the  receiver.  Cherry  v. 
N.  &  S.  Railroad  Co.,  59  Oa.  446;  Henderson 
V.  Walker,  55  Ga.  481:  Ocean  Steamship  Co. 
V.  Wilder  &  Co.,  107  Ga.  220  [33  S.  B.  179]." 

It  is  argued  that  the  court  committed  er- 
ror in  ignoring  certain  presumptions.  It  is 
said  la  the  briefs: 

"That  it  is  the  legal  duty  of  a  sheriff,  in  serv- 
ing papers,  to  make  due  inquiry  as  to  the  iden- 
tity of  the  person  on  whom  such  papers  are 
served,  and  in  all  cases,  until  the  contrary  is 
shown  by  a  clear  preponderance  of  the  evidence, 
tibe  presumption  is  that  such  officer  has  perform- 
ed his  duty  and  his  return  speaks  the  truth." 

The  sheriff  made  due  Inquiry  as  to  the 
identity  of  the  person  on  whom  he  served  the 
papers,  and  there  is  no  question  as  to  the  cor- 
rectness of  the  return  in  this  respect  He 
did,  in  fact,  serve  the  papers  on  B.  R.  Lane 
who  was  the  station  agent;  but  when  the  or- 
der of  the  court  appointing  the  receiver  was 
introduced  in  evidence  it  was  shown  that 


the  sheriff  was  mistaken  In  stating  tbat  lana 
was  the  agent  of  the  railway  company. 

It  is  seriously  contended  that,  because  the 
court  reserved  the  ri^t  to  modib^  the  ordw 
and  to  enlarge  or  rtimtniah  the  duties  of  the 
receiver,  it  dev<dved  on  the  defendant  to  show 
that  some  other  order  liad  not  be«i  made  in 
the  meantime  authorizing  the  railway  coda- 
pany  to  operate  or  control  its  property.  The 
presumption,  however,  is  that  the  order  ooa- 
tinned  in  force  and  effect  until  the  contrary 
Is  shown.    Again,  it  Is  said  that: 

"There  is  no  evidence,  properly  admitted, 
even  tending  to  overturn  the  presumption  that 
the  receiver  acted  within  his  authority  when  he 
permitted  the  railway  company,  through  its 
agent,  I^ane,  to  remain"  at  the  station  and  "col- 
lect  for  it  outstanding  accounts,"  etc 

The  contention  t>egs  the  question  by  assum- 
ing that  Lane  was  the  agent  of  the  railway 
company. 

The  Judgment  is  affirmed.  All  the  Justice* 
concurring. 


HODGES  T.  BLITHE.     (No.  8417J 
(Supreme  Court  of  Oklahoma.    E^b.  12.  1918.) 

(SylUOnu  by  iha  Court.) 
Sales  «=»374,  384(1)— Bbbach  of  Cowtbact 
— Right  or  Action — Measubk  or  Dakages. 
Where  goods  are  purchased  upon  an  agree- 
ment to  give  promissory  notes  for  a  portion  at 
the  purchase  price,  payable  at  stipulated  future 
times,  on  the  refusal  of  the  purchaser  to  execute 
and  deliver  such  notes  after  the  goods  have  been 
received  by  him,  the  seller  may,  without  await- 
ing the  expiration  of  the  credit,  matnfatn  an 
action  for  the  breach  of  the  agreement,  and  the 
measure  of  his  recovery  will  be  the  agreed  pur* 
chase  price  of  sncb  goods. 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  County  Court,  Tulsa  County ;  J. 
W.  Woodford,  Judge. 

Action  by  J.  E.  Blythe  against  J.  F.  Hodg- 
es. From  a  Judgment  for  plaintiff  in  the 
county  court,  on  appeal  from  a  judgment 
for  plaintiff  in  a  justice's  court,  defendant 
brings  error.    Affirmed. 

Jno.  F.  Kerrigan,  of  Tulsa,  for  plaintiff  in 
error.  B.  E.  Berger,  of  Tulsa,  for  defendant 
in  error. 

BLEAKMORE;  O.  TUs  action  was  couh 
menced  by  J.  10.  Bljthe  as  plaintiff,  against 
J.  F.  Hodges,  defendant,  in  the  justice  court 
in  Tulsa  county,  to  recover  $157.76,  balance 
on  the  purchase  price  of  an  automobile  al- 
leged to  be  due  and  owing  by  defendant  to 
plaintiff.  Upon  trial  there  was-  judgment  for 
plaintiff  and  defendant  appealed  to  the  coun- 
ty court  of  said  county,  where  a  like  Judg- 
ment was  rendered,  and  defendant  has 
brought  the  cause  here  for  review. 

Upon  trial  plaintiff  testified  to  a  contract, 
by  the  terms  of  which  he  sold  to  defendant 
a  certain  automobile  for  the  sum  of  1260,  to 
be  paid  as  follows:  $25  cash  at  the  time  of 
the  making  of  the  contract,  ajid  $76  upon  de- 
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livery  of  the  antcmobUe,  and  $160  payable 
In  SO,  00,  and  90  days  after  sadi  delivery,  to 
be  evidenced  by  tbree  promUaory  notes  to 
be  executed  and  delivered  by  defendant  to 
him ;.  that  puranant  to  such  contract  he  de- 
livered the  aatomobile  to  defendant,  Who 
paid  $100  of  the  muchase  price  thereof,  and 
promised  to  execute  said  notes,  but  fallea 
and  subsequently  refused  so  to  da 

Defendant  testified  as  follows: 

"Q.  Mr.  Eodcea,  state  to  the  jury  the  dr- 
cnmetajaces  of  your  tigreement  in  the  purchase 
of  this  car.  A.  Well,  Mr.  Barr  took  me  down 
there  to  Mr.  Blythe,  and  I  wanted  to  boy  a 
car,  and  at  that  time  didn't  have  money  enough 
to  pay  for  all  of  it,  and  I  boucht  a  car  partly 
cash  and  partly  on  nayments,  and  bought  this 
car,  and  it  was  in  very  bad  condition,  with  the 
agreement  he  was  to  pnt  it  In  first-daas  condi- 
tion. We  spedfied  what  was  to  be  done  to  it, 
and  whUe  I  was  still  there  with  him  I  gave  him 
a  dieck  for  $25  on  the  car,  subject  to  approval. 
Q.  What  about  the  payments?  A.  I  was  to  pay 
mm,  on  delivery  of  the  car  $75  more;  on  ap* 
proval  of  the  car  I  was  to  i^ve  him  three  notes, 
$50  each,  and  dther  to  give  him  a  separate 
note  for  $15  to  cover  the  $265,  or  pay  him  cash." 

The  sole  contention  of  plaintiff  In  error  is 
that  the  action  was  prematurely  commenced. 
In  our  opinion,  this  contention  is  not  ten- 
able. While  the  general  rule  seeming  to  be 
that,  where  goods  are  sold,  to  be  paid  for  by 
a  note  due  and  payable  at  a  future  time  and 
the  note  Is  not  given,  the  seller  cannot  re- 
cover In  assumpsit  on  the  general  count  for 
goods  sold  and  delivered  until  the  credit 
lias  expired,  yet  it  la  almost  universally  held 
•that  he  may  immediately  proceed  for  a 
breach  of  the  special  agreement  to  give  the 
note.  In  this  Jurisdiction,  however,  where 
but  one  form  of  action  Is  recognized,  it  the 
t&cta  pleaded  and  proved  established  that  a 
party  Is  entitled  to  relief  in  any  form  (wheth- 
er as  in  the  Instant  case,  for  the  purchase 
price  of  goods  sold,  or,  nominally  for  daln- 
ages  for  breach  of  a  special  contract),  it 
wonld  seem  that  he  may  obtain  such  ri^lef 
In  the  only  action  known  to  the  Code.  The 
evidence  here  clearly  shows  a  refusal  of 
defendant  to  execute  the  notes  as  he  had 
agreed  for  the  purchase  price  of  the  automo- 
bile, which  under' the  authorities.  Immediate- 
ly gave  rise  to  the  very  cause  of  action  upon 
which  recovery  was  had.  In  Stephenson  v. 
Bepp,  47  Ohio  St  551,  25  N.  B.  803,  10  L. 
B.  A.  620.  it  is  held: 

"Where  goods  are  purchased  upon  an  agree- 
ment to  give  a  promissory  note  for  the  price. 
payable  in  one  year  with  interest,  on  a  refusal 
of  the  pnichaaer  to  make  and  deliver  the  note 
after  the  goods  have  bent  delivered,  the  vendor 
may,  without  waiting  for  the  expiration  of  the 
credit,  maintain  an  action  at  once  for  the  breach 
of  the  agreement,  and  the  measure  of  damages 
will  be  the  price  of  the  goods  sold  and  delivered." 

In  the  body  of  the  opinion  It  Is  said: 
"The  plaintiff  in.  error  daims  that  the  peti- 
tion below  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  for  the  reason  that  the 
time  of  the  credit  on  which  the  goods  had  been 
sold  and  delivered  had  not  expired  at  the  bring- 
ing of  the  action,  and  that  he  was  not,  there- 
fore so  indebted  to  the  plaintifl  as  that  an  ac- 


tion could  be  maintained  for  the  price  of  the 
property  sold  and  delivered.  It  will  be  conceded 
that  nnder  the  common-law  system  of  procedure 
a  general  assumpsit  for  ^oods  sold  and  delivered 
could  not  have  been  maintained  upon  the  fads 
stated  in  the  petition — the  time  of  the  credit 
not  having  expired,  there  would  have  been  no 
ground  for  averring  an  implied  assumpdt.  But 
this  is  not  material  under  our  system,  where  no 
particular  form  of  action  is  recognized,  and  the 
plaintiff  Is  entitled  to  recover,  if  it  appears 
from  the  facte  stated  in  his  petition  that  he  is 
entitled  to  any  relief.  •  •  •  The  law  ap- 
plicable to  the  case  is  well  stated  by  Brown,  J., 
in  Banna  v.  Mills.  21  Wend.  90  [34  Am.  Dec. 
216]:  'When  goods  are  sold  to  be  paid  for  by  a 
note  or  bill  payable  at  a  future  day,  and  the 
note  or  bill  is  not  given,  the  vendor  cannot 
maintain  assumpsit  on  the  general  count  for 
goods  sold  and  delivered,  nntn  the  credit  has 
expired;  but  he  can  sue  immediately  for  a 
breach  of  the  special  agreement.  Muasen  v. 
Price,  4  Bast,  147;  Button  v.  Solomonson,  8 
Bos.  8c  P.  582;  Hosklns  v.  Duperoy,  9  East, 
498;  Hutchinson  v.  Beid,  3  Campb.  329.  In 
such  an  action  he  will  be  entitled  to  recover  as 
damages  the  whole  value  of  the  goods,  unless, 
perhaps,  there  should  be  a  rebate  of '  Interest 
during  the  stipulated  credit  The  cases  referred 
to  by  the  connsd  tpr  the  plaintiff  in  error  give 
no  countenance  to  the  argument  in  favor  of  a 
different  rule  of  damages.  The  right  of  action 
is  as  perfect  on  a  neglect  or  refusal  to  give  the 
note  or  biU  as  U  caa  be  after  the  credit  has  ex- 
pired. The  only  difference  between  suing  at  one 
time  or  the  other  rdates  to  the  form  of  the  rem- 
edy; in  the  one  case  the  plaintiff  must  declare 
spedfically,  in  the  other  he  may  dedare  general- 
ly. The  remedy  itself  is  the  same  In  both  cases. 
The  damages  are  the  price  of  the  goods.  The 
party  cannot  have  two  actions  for  one  breach 
of  a  single  contract:  and  the  contract  is  no 
more  broken  after  toe  credit  expires  than  It 
was  the  moment  the  note  or  bUl  was  wrongfully 
wlthhdd." 

See,  also,  Kelly  v.  Pierce,  16  N.  D.  234,  112 
N.  W.  995,  12  L.  B.  A.  (N.  S.)  180. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PBB  OUBIAM.    Adopted  in  whola 


(67  Okl.  2W) 
ROOK  ISLAND  COAL  MINING  CO.  v. 
TOLBIKIS.    (No.  8124.) 
(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(SvOabu*  by  the  Court.) 

1.  Tbiai.  4=»280<1)— Beqttxsixd  Inbtbttoiion 
— GiVIN  Instbuction. 

When  an  Inetruction  Is  given  which  fairly 
contains  the  substance  of  an  instruction  refus- 
ed, the  refusal  of  such  Instroction  does  not  con- 
stitute reversible  error. 

2.  Maspek  avd  Sbbvart  «S9291(4)  —  Tbiai. 
«=»260(1)  —  Action  fob  Tjxjvxt  —  Ikstbuo- 

TIONS. 

Instnictions  given  examined,  and  fteid  to 
correctly  state  the  law  applicable  to  the  issues 
joined  by  the  pleadings  and  the  evidence  In  a 
fair  and  impartial  manner.  EM,  further,  that 
in  these  drcumstances.  It  is  not  error  to  refuse 
to  restate  the  law  of  the  case  in  the  more  ampli- 
fied form  requested  by  one  of  the  parties. 
S.  Settiko  Abide  Judoxekt— Obant  of  NXw 
Tbiaii— Statxttb. 

Section  6005,  Rev.  Laws  1010,  provides: 
"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state 
in  any  case,  dvil  or  criminal,  on  the  ground  of 
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misdirection  of  the  Jury  or  the  Improper  admie- 
•ion  or  rejection  of  evidence,  or  aa  to  error  in 
any  matter  of  pleading  or  procedure,  unless,  in 
the  opinion  of  the  court  to  which  application 
is  made,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  has 
probably  resulted  in  a  misca»ia|e  of  justice, 
or  constitutes  a  substantial  violation  of  a  con- 
stitutional or  statutory  right." 
4.  Afpkal  and  Ebbob  «=9l02ft— Tbixl  Eb- 
BOBS— New  Tbial. 
After  an  examination  of  the  entire  record, 
w«  are  unable  to  eay  that  it  appears  that  the 
errors  complained  of  have  probabl};  resulted  in 
a  miscarriage  of  Astlce,  or  constitute  a  sub- 
stantial violation  oi  any  constitutional  or  statu- 
tory right 

Error  from  District  Court,  Pittsburg  Coun- 
ty;   R.  W.  Hlgglns,  Judge. 

Actl(m  by  Joe  Toleikls  against  the  Rock 
Island  Coal  Mining  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  H.  Moore  and  C  O.  Blake,  both  of  El 
Reno,  and  Wright  8c  Boyd,  of  McAlester,  for 
plaintiff  in  error.  Amote  8c  Anderson,  of 
McAlester,  for  defendant  in  error. 

KANE.  J.  This  was  an  action  for  dam- 
ages for  personal  injuries,  commenced  by  the 
defendant  in  error,  plaintiff  below,  against 
the  plaintiff  in  error,  defendant  below.  Up- 
on trial  to  a  Jury  there  was  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  duly  en- 
tered, to  reverse  which  this  proceeding  in  er- 
ror was  commenced.  Hereafter,  for  conven- 
ience, the  parties  will  be  designated  "plain- 
tiff" and  "defendant,"  respectively,  as  they 
appeared  in  the  trial  court 

At  the  time  of  the  injury  the  defendant 
was  operating  a  coal  mine,  and  the  plaintiff 
was  in  its  employ  as  a  miner.  The  petition 
alleges  in  substance  that  at  the  time  of  his 
injury  the  plaintiff  was  working  at  the  face 
of  the  thirteenth  east  air  course  of  said  mine, 
engaged  in  driving  and  advancing  said  air 
course,  and  in  mining  coal  therefrom.  The 
primary  act  of  negligence  complained  of  was 
that  the  defendant,  in  violation  of  the  re- 
quirements of  the  statute,  failed  to  keep  a 
sufficient  current  of  fresh  air  at  plaintiff's 
working  place  to  dilute  and  render  harmless 
the  dangerous  and  explosive  gases,  or  to  re- 
move said  gases,  and  that  In  consequence  of 
said  violation  of  the  statute  the  injuries  com- 
plained of  were  caused  by  an  explosion  of 
accumulated  gases  In  the  working  place  of 
said  plaintiff.  The  theory  of  the  defendant 
is  stated  by  counsel  in  their  brief  as  fol- 
lows: 

"It  was  the  theory  of  the  defendant  that  the 
'cracking  shots'  exploded  the  night  before  bad 
so  cracked  and  opened  the  coal  uat  small  pock- 
ets of  gas  had  been  disturbed  and,  as  the  result 
of  the  shot,  or  the  operations  of  the  plaintiff 
with  his  pick,  this  gas  was  allowed  to  'bleed' 
Into  the  cutting  which  plaintiff  was  making." 

In  other  words,  it  is  contended  that  the 
defendant  furnished  the  plaintiff  a  safe  place 
to  work  in  accordance  with  the  provisions  of 


the  statute,  but  the  place  became  unsafe  dar- 
ing the  progress  of  the  work,  because  the 
plaintiff,  while  working  as  stated,  uncovered 
the  small  quantities  of  gas  which  naturally 
accumulate  during  the  progress  of  such  work, 
and  permitted  the  same  to  "bleed"  into  the 
working  place  without  making  the  inspection 
for  gas  with  a  safety  lamp  that  It  was  his 
duty  to  do,  knowing  such  gas  was  likely  to 
accumulate. 

[1]  No  question  is  raised  aa  to  the  suffi- 
ciency of  the  evidence  to  support  the  judg- 
ment rendered,  the  assignments  of  error  all 
being  directed  to  alleged  error  of  the  court 
in  refusing  to  give  InBtrnctlons  Nos.  5,  7,  11, 
and  12,  requested  by  the  defendant,  and  er- 
ror in  giving  instructions  Nos.  S  and  5  by 
the  court  The  contention  that  the  court 
erred  in  refusing  to  give  instruction  No.  5 
requested  by  the  defendant  is  without  merit, 
for  the  reason  that  instruction  No.  8  given 
by  the  court  contains  substantially  every 
principle  of  law  contained  in  instruction  No. 
5  refused.  It  is  well  settled  that,  when  an 
instruction  is  given  which  fairly  contains  the 
substance  of  an  Instruction  refused,  the  re- 
fusal of  such  instruction  does  not  constitute 
reversible  error.  EXIet-Kendall  Shoe  Co.  v. 
Ross,  28  Okl.  097,  115  Pac.  892;  Eisminger 
T.  Beman,  32  Okl.  818,  124  Pac.  289;  Enid 
City  Ry.  Co.  v.  Reynolds,  34  OkL  405,  126 
Pac.  193. 

[2]  Counsd's  contention  as  to  the  refusal 
of  the  court  to  give  instructions  Nos.  2,  3, 
and  4  are  discussed  together.  Each  of  these 
instructions,  counsel  say,  sought  to  hare  sub- 
mitted to  the  Jury  the  question  of  assumption 
of  risk,  and  were  drawn  to  present  to  the 
Jury  defendant's  theory  of  the  case.  Wtf 
have  elsewhere  stated  In  this  opinion  defend- 
ant's theory  of  its  case.  Their  contention 
now  is  that  if  the  injury  was  proximately 
caused  by  a  danger  which  plaintiff  caused  as 
an  incident  in  the  course  of  the  very  work 
which  he  at  the  time  was  doing,  he  assum- 
ed the  risk,  and  the  court  erred  in  refusing 
to  submit  the  defense  to  the  Jury. 

In  Instruction  No.  4^  the  trial  court  pre- 
sented the  theory  of  both  parties  together 
as  follows: 

"Therefore  the  court  instructs  you  that  if  yon 
find  from  a  preponderance  of  the  evidence  uat 
the  defendant  failed  to  exercise  ordinary  care 
to  furnish  a  sufficient  current  of  fresh  air  to  the 
face  of  the  thirteenth  east  air  course  to  dilate 
and  render  harmless  any  noxious  and  explosive 
gases  that  might  be  accumulated  there,  if  there 
were  any,  and  that  this  was  the  proximate  cause 
of  the  plaintiff's  inpury,  then  your  verdict  should 
be  for  the  plaintiff,  unless  you  find  the  plaintiff 
guilty  of  contributory  negligence  as  herein  de- 
fined, or  the  gases,  if  any,  were  suddenly  opened 
up  by  the  plaintiff  in  his  work  that  the  ordinary 
and  customary  methods  of  inspection  would  not 
discover;  but  on  the  other  hand,  if  the  defend- 
ant did  use  ordinary  care  in  furnishing  a  suffi- 
cient current  of  air  to  render  harmless  any 
gases,  if  any,  therein  accumulated,  or  if  the 
plaintiff  hj  his  negligence  contributed  to  the  in- 
jury, or  if  the  injury  was  caused  by  the  sudden 
opening  up  of  a  gas  feeder  as  herein  stated. 
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then  the  plaintiff  ahoald  not  lecover,  and  7onr 
Terdict  should  be  for  the  defendant." 

The  clear  Import  of  tbls  instruction,  in- no 
far  as  It  relates  to  the  defendant's  theory  of 
ita  case,  is  that  If  the  injury  was  caused  by 
the  sudden  opening  up  of  the  gas  feeders,  by 
plaintiff  himself  in  the  course  of  his  work, 
thereby  causing  accumulations  of  gas  which 
the  ordinary  and  customary  methods  of  in- 
spection would  not  discover,  then  the  plaintiff 
was  not  entitled  to  recover  and  a  verdict 
should  be  returned  for  the  defendant  This, 
as  we  understand  it,  is  a  fair  statement  of 
counsel's  theory  of  their  case,  as  stated  by 
tliem  in  their  toief ;  and  we  find  it  no  more 
clearly  or  comprehensively  stated  in  any  of 
the  instructions  which  were  requested  and  re- 
fused. As  the  primary  negligence  complained 
of  was  the  failure  of  the  defendant  to  use  or- 
dinary care  to  keep  a  sufficient  current  of  air 
at  the  face  of  the  plaintUTs  working  place 
to  dilute  and  render  tiannless  the  dangerous 
and  explosive  gases,  a  duty  enjoined  upon  it 
by  statute,  the  doctrine  of  assumption  of  risk 
was  not  applicable  to  plaintiff's  theory  of  the 
case.  Sans  Bols  Goal  Co.  v.  Janeway,  22 
Okl.  425,  99  Pac.  153;  Great  Western  Ck)al 
&  Ooke  Co.  ▼.  Coflman,  43  Okl.  404,  143  Pac. 
30;  Curtis  &  Gartslde  Co.  v.  Prlbyl,  38  OkL 
511,  134  Pae  71,  49  L.  R.  A.  (N.  S.)  471; 
Jones  T.  (Mclahoma  Planing  Mill  &  Mfg.  Co., 
47  OkL  477,  147  Pac.  999;  Harrls-Irby  Cot- 
ton Co.  T.  Duncan,  107  Pac.  748. 

As  the  trial  eourt  in  the  instructions  given 
presented  the  theories  of  both  parties  to  the 
Jury  in  a  fair  and  impartial  manner,  there 
was  no  necessity  for  restating  the  same  doc- 
trine In  the  amplified  form  requested  by 
counsel  for  defendant. 

[3]  The  remaining  proposition  argued  by 
counsel  for  defendant  in  their  brief  relates 
to  the  action  of  the  court  in  giving  instruc- 
tions Nos.  3  and  6.  Of  this  assignment  of 
error  It  is  sufficient  to  say  that  we  liave  ex- 
amined the  instructions  given  by  the  court 
as  a  whole,  and  believe  that  they  are  sub- 
stantlally  correct,  and  that  they  presented  to 
the  Jury  in  a  talx  and  impartial  way  the  con- 
tentions of  the  respective  parties.  This  is 
all  that  is  required.  There  is  no  complaint 
as  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  of  the  Jury;  the  sole  re- 
liance for  reversal  being  based  upon  error  of 
the  court  In  relation  to  instructions  given  or 
instructions  requested  and  refused.  Section 
6005,  Rev.  Laws  1910,  provides: 

"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of  mis- 
direction of  the  jury  or  tiie  improper  admission 
or  rejection  of  evidence,  or  as  to  error  in  any 
matter  of  pleading  or  procedure,  unless,  in  the 
opinion  of  the  court  to  which  application  is 
made,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  has 
probably  resulted  in  a  miscarriage  of  justice, 
or  constitutes  a  substantial  violation  of  a  con- 
stitutional or  statutory  right" 


[4]  On  the  whole,  after  an  examination  of 
the  entire  record,  we  are  unable  to  say  that 
it  appears  that  the  errors  complained  of  have 
probably  resulted  in  a  miscarriage  of  Justice, 
or  constitute  a  substantial  violation  of  any 
constitutional  or  statutory  right 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  affirmed.  All  the  Justices 
concur. 


CHBTNB  et  al.  ▼.  COTJNTT  COURT  OF 

CRAIG  COrNTT  et  aL    (No.  6187.) 

(Supreme  Court  of  Oklahoma.     Feb.  12,  1918.) 

(Si/llaliu  tv  the  Court.) 
PBonrarnoN  «=93(3)  —  ADionisTBATioN  or 

ESTATS RElfEDT  AT  LAW. 

Whpre  a  county  court  of  this  state  assumes 
jurisdiction  to  administer  upon  an  estate,  and 
the  petition  therefor  shows  upon  its  face  that 
such  county  court  has  jurisdiction  to  administer 
such  estate,  held,  that  a  writ  of  prohibition 
sought  by  an  administrator  appointed  by  a  coun- 
ty court  in  another  county  seeking  to  prohibit 
such  administrator  from  administering  upon  said 
estate  will  not  lie  for  the  reason  that  the  ac- 
tion of  the  county  court  in  assuming  jurisdiction 
to  administer  upon  such  estate  may  be  reviewed 
and  corrected  on  appeal,  unless  it  be  made  to 
appear  by  the  pleadings  and  proof  that  an  ir- 
reparable injury  would  result  on  account  of  the 
delay  necessarily  incurred  by  an  appeal,  or  that 
an  intolerable  conflict  had  arisen  which  conld 
not  be  remedied  by  appeal. 

Commissioners'  Opinion.  Division  No.  2. 
Error  from  District  Court,  Craig  County; 
Preston  S.  Davis,  Judge. 

Prohibition  by  John  B.  Cheyne,  administra- 
tor of  the  estate  of  James  Welch,  deceased, 
and  Maud  Welch,  a  minor,  by  John  A.  Dan- 
iels, her  guardian,  against  the  County  Court 
of  Craig  County  and  S.  W.  Parks,  County 
Judge  of  Craig  County,  OkL,  and  others.  De- 
murrer to  petition  sustained,  and  plaintiffs 
bring  error.    Affirmed. 

Riddle,  Bennett  &  Mitchell,  of  Vinita,  and 
F.  D.  Adams  and  A.  G.  Towne,  both  of  Miami, 
for  plaintiffs  in  error.  Davenport  &  Rye,  of 
Vinita,  for  defendants  In  error. 

WEST,  (a  This  cause  was  begun  in  the 
district  court  of  Craig  county,  Okl.,  on  the 
15th  day  of  December,  1913,  by  John  S. 
Cheyne,  administrator  of  the  estate  of  James 
Welch,  deceased,  and  Maud  Welch,  a  minor, 
and  sole  heir  at  law  of  James  Welch,  de- 
ceased, by  John  A,  Daniels,  her  guardian, 
plaintUTs  In  error,  plaintiffs  below,  against 
the  county  court  of  Craig  county,  S.  F.  Parks, 
county  Judge  of  Craig  county,  and  B.  D. 
Mcklin,  defendants  in  error,  defendants  be- 
low, for  writ  of  prohibition,  to  prohibit  the 
said  defendants  from  administering  upon  the 
estate  of  the  said  James  Welch,  deceased. 
The  parties  will  hereinafter  be  designated  as 
in  the  court  below. 

It  appears  that  the  said  James  Welch,  de- 
ceased, died  in  Vinita,  Craig  county,  OkL,  on 
or  about  the  26th  day  of  July,  1913 ;  that  on 
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said  date  there  was  filed  by  Helen  Welch, 
claiming  to  be  the  widow  of  the  said  James 
Welch,  deceased,  a  petition  in  the  county 
court  of  Craig  county,  praying  that  letters  of 
administration  be  granted  on  his  estate.  On 
the  same  day  there  was  filed  in  the  county 
court  of  Ottawa  county  a  petition  asking  for 
letters  of  administration  to  be  granted  on  the 
estate  of  the  said  James  Welch,  deceased,  by 
W.  A.  Waggoner,  who  claimed  to  be  a  credi- 
tor of  said  estate,  and  in  this  petition  Maud 
Welch,  a  minor,  residing  at  Miami  in  Ottawa 
county,  was  alleged  to  be  the  only  heir  at 
law  of  said  James  Welch,  deceased.  The 
county  court  of  both  counties  undertook  to 
assume  jurisdiction,  the  petition  in  both  in- 
stances stated  a  prima  fade  case,  and  allied 
facts  which,  if  true,  would  entitle  either 
county  to  administer  upon  said  estate.  Both 
counties  assumed  Jurisdiction  of  the  respec- 
tive petitions,  gave  notice,  and  appointed  ad- 
ministrators. It  is  argued  in  the  brief  that 
the  petition  In  Ottawa  county  was  filed  first, 
and  that,  therefore,  that  county  had  exclu- 
sive Jurisdiction  to  act  until  it  was  shown 
that  said  court  was  without  Jurisdiction. 
Both  petitions  were  filed  on  the  same  day, 
but  which  petition  was  filed  first  is  not  made 
to  appear  by  the  record  before  us.  On  the 
11th  day  of  August,  1913,  the  county  court  of 
Craig  county  appointed  the  defendant  EX  D. 
Elcklin  as  administrator  of  the  estate  of 
James  Welch,  deceased,  who  on  said  day 
qualified  as  such'  administrator ;  and  on  the 
14th  day  of  August  the  county  court  of  Otta- 
wa county  appointed  the  plalntUI  John  8. 
Cbeyne  administrator  of  the  estate  of  James 
Welch,  deceased.  On  the  15th  day  of  Decem- 
ber the  district  court  of  Craig  county  issued 
an  order  against  the  defendants  to  show 
cause  why  a  writ  of  prohibition  should  not 
Issua  In  response  to  said  petition  defend- 
ants filed  a  demurrer,  which,  omitting  the 
formal  parts,  was  as  follows: 

"Now  come  the  said  county  court  of  Craig 
county,  S.  F.  Parks,  county  judge  of  Craig  coun- 
ty, Old.,  and  B.  D.  Ficklin  who  are  named  as 
defendants  in  the  petition  heretofore  filed  in  the 
case,  and  In  response  to  the  notice  given  to  them 
under  and  in  pursuance  of  the  order  of  the  said 
district  court  made  in  this  case  on  the  15th  day 
of  December,  1913,  requiring  of  them  that  they 
show  cause,  if  any  they  can,  why  an  alterna- 
tive writ  of  prohibition  should  not  be  issued 
against  them,  say: 

"(1)  That  it  appears  upon  the  face  of  tlie  said 
petition  that  the  said  county  court  of  Craig 
county  bad  full  and  complete  jurisdiction  of  the 
subject-matter  of  the  appointment  of  an  admin- 
istrator of  the  estate  of  James  Welch,  deceased. 

"(2)  That  it  appears  upon  the  face  of  the  said 
petition  that  the  said  county  court  of  Craig 
county  bad  at  that  the  time  mentioned  in  the 
said  petition  when  it  took  jurisdiction  of  the 
matter  of  the  administration  of  the  said  estate 
of  the  said  James  Welch,  deceased,  and  before 
and  at  all  times  since  full  and  complete  and 
exclusive  Jurisdiction  of  the  subject-matter  of 
the  administration  in  probate  matters  in  said 
Craig  county,  and  the  said  petitioners  had  a 
perfect,  complete,  and  adequate  remedy  at  law 
for  the  correcting  of  any  error  to  irregularities 
committed  by  the  said  coiurt  in  the  exercise  of 


its  jurisdiction,  and  are  not  entitled  to  remedy 
prayed  for  by  their  petition. 

"&)  The  said  petition  does  pot  state  facta 
sufficient  to  constitute  any  cause  of  action,  does 
not  state  facts  sufficient  to  show  themselves  ai- 
titled  to  have  issued  against  the  said  defend- 
ants an  alternative  writ  of  prohibition,  or 
against  any  of  the  said  defendants,  and  does 
not  state  facts  sufficient  to  show  that  plaintiffs 
are  entitled  to  any  writ  or  order  of  prohibition 
against  the  said  defendants  or  against  any  of 
them." 

This  demurrer  was  sustained  by  the  cotirt, 
and  thereupon  plaintiffs  declined  to  plead 
further,  elected  to  stand  upon  their  petition, 
and  the  action  of  the  trial  court  in  sustaining 
said  demurrer  is  brought  here  to  review. 
This  appeal  being  taken  upon  transcript,  we 
are  to  look  only  to  such  errors  as  appear  up- 
on the  face  of  the  petition,  proceedings,  re- 
turn, and  pleadings  subsequent  thereto,  re- 
ports, orders,  and  Judgments.  In  case  ot 
Spradllng  v.  Hudson,  45  OkL  767,  146  Pac. 
688,  this  court  in  the  first  paragraph  of  the 
syllabus  lays  down  the  following  rule: 

"Whore  an  inferior  court  has  jurisdiction  of 
the  subject-matter  and  the  parties  to  an  action, 
and  an  appeal  lies  from  the  orders  of  said 
court  therein  to  the  Supreme  Court,  prohibition 
will  not  lie.  though  said  court  may  make  erro- 
neous application  of  the  law  in  the  determina- 
tion of  said  cause." 

Ita  case  of  State  ex  rel.  Mose  et  al.  r.  Dis- 
trict Court  of  Marshall  County  et  al.,  46  Old. 
«54,  149  Paa  240,  the  first  and  second  para- 
graphs of  the  syllabus  are  as  follows: 

"1.  Prohibition,  being  an  extraordinary  reme- 
dy, cannot  be  resorted  to  when  ordinary  and 
usual  remedies  provided  by  law  are  available. 

"2.  The  writ  will  not  be  awarded  on  account 
of  inconvenience,  expense,  or  delay,  nor  for  the 
reason  that  the  applicants  may  not  be  able  to 
secure  a  supersedeas  bond." 

In  the  body  of  the  opinion  the  court  uses 
the  following  language: 

"The  language  here  used  Is  plain  and  can- 
not be  misunderstood.  If  the  applicnnt  for  a 
writ  of  prohibition  has  a  remedy  by  appeal,  the 
writ  fof  prohibition]  will  not  issue.  That  is  the 
settled  rule  and  doctrine  of  this  court.  There  is 
no  oncstion  but  what  an  appeal  from  a  decree  of 
partition  lies  from  the  district  court  to  this 
court,  nor  does  the  right  to  appeal  denend  upon 
the  giving  of  a  supersedeas  bond.  The  object 
and  effect  of  the  bond  is  simply  to  stay  execu- 
tion— nothing  more.  Besides,  if  the  decree  of 
partition  should  be  without  authority  and  not 
within  the  jurisdiction  of  the  court,  it  would 
simply  be  a  nullity  and  void.  The  purchaser  at 
the  dierifTg  sale,  if  it  should  go  to  that  ex- 
tent, would  have  notice  of  the  appeal,  and  there- 
fore could  not  be  an  innocent  or  protected  pur- 
chaser. In  a  recent  case,  not  yet  officially  pub- 
lished, Justice  Hardy,  speaking  for  the  court 
upon  the  question  of  the  issuance  and  use  of 
the  writ  of  prohibition,  says:  'It  Is  a  well- 
settled  rule  in  this  state  that  where  an  inferior 
court  has  jurisdiction  of  the  snbjeet-matter  and 
of  the  parties,  and  where  an  appeal  will  lie 
from  the  order  or  judgment  of  the  court  in  said 
cause  to  the  Supreme  Court,  pending  which  ap- 
peal such  order  may  be  superseded,  a  writ  of 
prohibition  will  not  lie,  even  though  such  court 
may  make  an  erroneous  application  of  the  law 
to  the  facts  therein.'  In  Spradling  v.  HudscA. 
Judge  (Na  B590)  45  Okl.  767,  1&  Pac.  6M: 
'The  writ  of  prohibition,  being  an  extraordinarr 
writ,  cannot  be  resorted  to  when  the  ordinary 
and  mmal  remedies  provided  by  law  may   b« 
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arailed  of  b;  th«  party  complaining.'  Morrison 
V.  Brown,  Judge,  26  Okl.  201,  109  Pac.  287; 
Hemdon  t.  Hammond, .  Oonnty  Judge,  28  OU. 
616,  115  Pac.  775:  Bx  parte  Oklalioma,  220  U. 
S.  191,  31  Sup.  Ot  42ft,  55  L.  Ed.  431;  State 
r.  Boston,  27  Okl.  606,  113  Pac.  190,  34  h. 
B.  A.  (N.  S.)  380." 

Hlgli  on  Extraordtnary  Remedies,  {  770, 
nses  the  following  language: 

"It  is  a  principle  of  inirersal  application 
which  lies  at  the  very  foundation  of  law  of 
prohibition  that  the  jurisdiction  to  issue  is 
strictly  confined  to  cases  where  no  other  remedy 
exists  and  a  sufiScient  reason  for  withholding 
the  writ  is  that  the  party  aggrieved  has  an- 
other and  complete  remedy  at  law" 

In  tbe  case  of  Goodwyn,  Judge,  et  al.,  t. 
State  ex  reL  Wakefield  et  al.,  145  Ala.  636, 
40  South.  122,  the  court  uses' the  following 
language: 

"Prohibition  is  an  extraordinary  writ,  only  to 
be  resorted  to  when  its  exercise  is  necessary  to 
give  a  general  superintendence  and  control  of 
inferior  jnrisdiction ;  never  to  be  resorted  to  ex- 
cept in  cases  of  usurpation  and  abuse  of  pow- 
ers and  not  then  unless  other  remedies  are  in- 
effectual to  meet  the  exigencies  of  the  case." 

In  case  of  Dnunmond  t.  Drummond  et 
al.,  154  Pac.  614,  the  second  paragraph  of  the 
syllabus  is  as  follows: 

"Where  a  hnsband  commenced  action  for  dtr 
Torce  against  bis  wife  in  the  district  court  of  a 
county,  and  thereupon  said  wife  commenced  ac- 
tion for  divorce  and  incidental  relief  against  him 
in  the  district  court  of  another  county,  and  it 
does  not  appear  that  there  is  or  will  be  any 
sharp  and  intolerable  conflict  of  jurisdiction  be- 
tween said  courts  against  which  there  is  no  ade- 
quate remedy  at  law,  the  writ  of  prohibition 
will  not  issne  to  prevent  the  latter  court  from 
exercising  jurisdiction." 

Section  6511,  -R.  L.  1910,  Is  as  follows: 
"6511.  Appeal  Doe*  Not  Stay  I»»ue  of  Let- 
ter*.—An  appeal  from  the  decree  or  order  admit- 
ting a  will  to  probate,  or  granting  letters  testa- 
mentary, or  letters  of  administration,  does  not 
stay  the  issuing  of  letters,  where,  in  the  opin- 
ion of  the  county  judge,  manifested  by  an  entry 
upon  the  minutes  of  the  court,  the  preservation 
of  the  estate  requires  that  such  letters  should 
issue.  But  the  letters  so  issued  do  not  confer 
power  to  sell  real  property  by  virtue  of  any 
provision  in  the  will,  or  to  pay  or  satisfy  lega- 
cies or  to  distribute  the  property  of  the  decedent 
among  the  next  of  kin,  until  the  final  determina- 
tion of  the  appeal" 

It  will  appear  by  the  provision  of  the  aoove 
statute  that  where  the  right  of  a  court  to 
administer  upon  an  estate  or  issue  letters  is 
In  controversy,  and  an  appeal  Is  taken 
from  the  action  of  the  court  in  assuming  ju- 
risdiction that  no  letters  wlU  issue  unless  an 
entry  is  made  upon  the  minutes  by  the  court 
finding  that  it  is  necessary  to  issue  the  letters 
In  order  to  preserve  the  estate,  but  the  letters 
so  issued  do  not  confer  power  upon  such  ad- 
ministrator to  sell  such  property,  or  to  pay  or 
satisfy  legacies,  or  to  dispose  of  the  property 
of  the  decedent  until  the  final  determination 
of  the  appeal. 
Section  6521,  R.  !«,  1910,  is  as  follows: 
"8521.  Bwerial  for  Error  Do»»  2fot  Affect 
Lunoiui  Ac**.— When  the  order  or  decree  ap- 
iwinting  an  ececutor,  or  administrator,  or  guard- 


ian, is  reversed  on  appeal  for  error,  and  not  for 
want  of  jurisdiction  of  the  court,  all  lawful  acts 
in  administration  upon  the  estate,  performed  by 
such  executor,  or  administrator  or  guardian,  if 
he  have  qualified,  are  as  valid  as  if  such  order 
or  decree  had  been  affirmed." 

It  would  appear  from  the  reading  of  this 
section  that  where  an  apt)eal  is  taken  from 
the  action  of  a  court  in  assuming  jurisdiction, 
and  upon  appeal  it  is  found  that  the  court  is 
without  jurisdiction  to  administer  the  estate, 
then  all  acts  performed  by  such  administrator 
would  be  void  and  of  no  effect  It  would 
therefore  appear  from  the  settled  law  in  this 
jurisdiction  that  in  the  instant  case  the  plain- 
tiffs should  be  denied  the  writ  of  prohibition 
as  they  have  a  full  and  complete  remedy  at 
law.  The  action  of  the  coimty  court  of  Oralg 
county  in  appointing  an  administrator  and  is- 
suing letters  testamentary  in  the  matter  of 
the  estate  of  James  Welch,  deceased,  is  sub- 
ject to  review  on  appeal  to  the  district  court, 
and  then  from  the  district  court  to  the  Su- 
preme Court ;  and  tf  the  facts  disclose  that 
the  county  court  of  Oralg  county  had  no  Ju- 
risdiction to  appoint  said  administrator,  then 
its  action  is  subject  to  review  and  correction 
by  appeal;  and  if  it  is  found  upon  appeal 
that  the  county  court  had  no  jurisdiction  to 
appoint  an  adtnlnlstrator,  then  any  act  per- 
formed by  such  administrator  would  be  void 
and  of  no  effect 

From  the  record  of  the  transcript  before 
us  the  pedtloa  filed  by  Belen  Welch  In  the 
county  court  of  Craig  oonnty  praying  for  let- 
ters testamentary  upon  the  estate  of  James 
Welch,  deceased,  a  cop^  of  whld»  Is  attached 
by  plaintiffs  to  their  petition  for  writ  of  pro- 
hibition, clearly  shows  jurisdiction  in  the 
county  court  of  Craig  county  to  administer 
upon  this  estate.  The  evidence  which  the 
court  considered  in  acting  upon  said  petition 
is  not  before  us.  It  is  true  that  both  counties 
could  not  administer  upon  this  estate  at  the 
same  time.  It  Is  true  that  one  of  the  counties 
has  jurisdiction  to  administer  upon  this  estate 
perhaps,  and  the  other  has  not  If  the  county 
court. of  Craig  county  assumed  jurisdiction  to 
administer  this  estate,  wrongfully  finding  the 
residence  of  decedent  to  be  In  said  county  at 
the  time  of  his  death,  then  its  action  is  sub- 
ject to  review  and  correction  on  appeal.  The 
action  of  both  counties  in  assuming  jurisdic- 
tion to  administer  upon  this  estate  may  be 
reviewed  upon  appeal;  and  from  the  record 
before  us  it  clearly  appears  from  the  law 
announced  in  the  foregoing  cases  that  the 
plaintiffs  tn  error  upon  the  showing  made  are 
not  entitled  to  a  writ  of  prohibition,  and  that 
the  trial  court  below  was  correct  in  sustain- 
ing the  demurrer  to  the  petition. 

A  condition  might  arise  where  the  Interest- 
ed parties  were  cut  off  from  their  right  to 
test  by  appeal  the  action  of  the  county  court 
in  assuming  to  administer  upon  an  estate 
which  clearly  had  no  jurisdiction  to  act,  and 
It  might  present  a  condition  where  an  intoler- 
able conflict  would  arise  between  two  county 
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conrts  In  assuming  to  administer  upon  a 
particular  estate,  and  the  right  to  test  this  by 
appeal  was  lost  owing  to  lapse  of  time,  and 
which  might  be  made  to  appear  that  irrepara- 
ble injury  would  result  on  account  of  the  de- 
lay necessarily  Incurred  by  an  appeal,  and 
thus  present  a  condition  where  the  court 
might  be  justified  in  issuing  the  writ,  but  the 
instant  case  does  not  present  such  condition. 
Finding  no  error  In  the  action  of  the  court 
below  in  s^istalnlng  the  demurrer  to  the 
petition  of  plaintitCB  for  writ  of  prohibition, 
cause  is  afl3rmed. 

PEIB  CURIAM.   Adopted  In  whola 

(67  Okl.  SOT) 

INCORPORATED  TOWN  OF  SAMilSAW  r. 
CHAPPEIiLE.    (No.  8428.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(Syllahut  by  the  Court.) 

1.  Plbadiro  «=>193(9),  367(2)  —  Demubbeb — 
Failube  to  Attach  Copt  or  Instbtjment— 
Motion. 

The  failure  of  the  plaintiff  to  attach  to  bis 
petition  a  copy  of  the  written  instrument  upon 
which  his  cause  of  action  is  founded  cannot  be 
reached  by  demarrer,  but  should  be  challenged 
by  motion,  where  the  petition  is  defective  on  that 
account 

2.  Tbiai.  «=»39— Copt  or  iNSTBtnacNT  Sued 
ow. 

Section  0096,  Rev.  Laws  1910,  does  not  ap- 
ply to  public  documents  or  public  records  which 
are  equally  accessible  to  all  the  parties. 

3.  Affeai.  and  Ebbob  «=>1001(1)  —  Vkbdict 
OB  Judgment— SuFFiciENCT  or  Evidence. 

Where  there  is  any  evidence  reasonably  tend- 
ing to  support  the  verdict  of  the  jury  or  the 
judgment  of  the  court  in  an  action  of  purely 
legal  cognizance,  the  same  will  not  be  set  aside 
on  appeal  on  the  ground  that  it  is  contrary  to 
the  evidence. 

4.  Contbacts  «s>353(1)— Action  ros  Bai.- 

ANCB— INSTBITCTION. 

Instructions  given  examined,  and  held  to 
correctly  state  the  issues  joined  by  the  plead- 
ings and  the  evidence. 

Error  from  District  Court,  Sequoyah  Coun- 
ty ;  John  H.  Pitchford,  Judge. 

Action  by  Charles  Chappelle  against  the 
Incorporated  Town  of  SalUsaw.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

J.  H.  Jarman,  of  SalUsaw,  for  plaintiff  In 
error.  Frye  &  Frye,  of  SalUsaw,  for  defend- 
ant in  error. 

BCANB,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  tie- 
low,  to  recover  the  balance  due  for  construc- 
ting certain  wing  walls  and  floodgates  to  a 
concrete  dam,  pursuant  to  the  terms  of  a 
certain  written  contract  entered  into  t>etween 
the  parties.  The  answer  of  the  defendant, 
after  a  general  denial,  contained  allegations 
to  the  effect  that  the  plaintiff  neglected,  fail- 
ed and  refused  to  complete  said  wing  walls 


and  floodgates  In  accordance  with  the  terms 
of  his  contract,  and  therefore  he  was  not  en- 
titled to  recover.  The  defendant,  by  way 
of  cross-petltl(Hi,  also  alleged  that  by  reason 
of  plaintiff's  failure  and  neglect  to  complete 
said  wing  walls  and  floodgates,  in  keeping 
with  his  contract,  the  defendant  suffered 
damage  in  the  sum  of  $953.  Upon  a  trial  to 
a  Jury  there  was  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $473,  upon  which  judg- 
ment was  duly  entered,  to  reverse  which  this 
proceeding  In  error  was  commenced. 

Counsel  for  defendant  have  summarized 
their  grounds  for  reversal  in  their  brief  as 
follows:  (1)  The  petition  fails  to  state  a 
cause  of  action;  (2)  defendant  was  entitled 
to  a  copy  of  contract  sued  on  before  trial  of 
the  case;  (3)  evidence  insufficient;  (4)  instruc- 
tions erroneous. 

[1]  On  the  flrst  proposition  counsel  con- 
tend that  as  this  is  an  action  founded  upon  a 
written  contract,  a  copy  thereof  must  be  at- 
tached to  and  filed  with  the  petition,  and 
that,  while  a  portion  of  the  contract  is  at- 
tached to  the  petition,  inasmuch  as  the  plans 
and  specifications  mentioned  in  said  contract 
are  not,  this  does  not  constitute  compliance 
with  section  4769,  Rev.  Laws  1910,  wliich  pro- 
vides: 

"If  the  action  *  *  *  be  founded  on  account 
or  on  a  note,  bill,  or  other  written  instrument 
as  evidence  of  indebtedness,  a  copy  thereof  must 
be  attached  to  and  filed  with  the  pleading.  If 
not  so  attached  and  filed,  the  reason  thereof 
must  be  stated  in  the  pleading." 

Counsel  say  that  In  order  for  the  plaintiff 
to  be  entitled  to  judgment  at  all,  it  was 
necessary  for  blm  to  show  by  proof  that  he 
constructed  these  wing  walls  and  floodgates 
in  keeping  with  the  unattached  si)eciflcatlon3 
referred  to.  Therefore,  he  argues,  as  It  was 
necessary  for  that  fact  to  be  proven,  it  was 
necessary  for  the  specifications,  plans,  etc., 
to  be  attached  to  and  filed  with  the  petition. 
A  sufficient  answer  to  this  Is  that,  even  if 
we  assume  that  this  is  an  action  founded 
upon  a  contract,  within  the  meaning  of  the 
statute,  the  failure  of  the  plaintiff  to  at- 
tach a  copy  of  the  Instrument  to  his  petition 
cannot  be  raised  by  demurrer  to  the  petition. 
"This  deficiency.  If  such  It  be,  cannot  be 
reached  by  demurrer,  but  should  have  been 
challenged  by  motion  if  the  petition  was  de- 
fective (fa  that  account"  Rogers  MiUlng  Co. 
v.  Goff,  Gamble  &  Wright  Co.  et  al.,  46  Okl. 
339,  148  Pac.  1029;  England  Bros.  &  Ca  v. 
Young,  26  Okl.  494,  110  Pac.  895;  Andrews 
et  aL  v.  Alcorn,  Adm'r,  1^  Kan.  352;  Curtis 
v.  Buckley,  14  Kan.  449. 

[2]  In  support  of  bis  second  proposition 
counsel  says: 

"The  court  erred  in  denying  the  motion  of  de- 
fendant to  reouire  plaintiff  to  file  complete 
contract  including  toe  plans,  blueprints,  and 
specifications  prescribed  in  the  manner  in  which 
tne  'wing  walls  and  floodgates'  were  to  be  con- 
structed, with  his  petition,  and  to  furnish  the 
original  or  copies  taereof  to  the  defendant" 
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And  In  sapport  of  tbts  proposltlOQ  h«  calls 
attention  to  section  5096,  Rev.  Laws  1910, 
which  provides: 

"Either  party,  or  his  attorney.  It  required, 
■hall  deliver  to  the  other  party  or  his  attorney, 
a  copy  at  any  deed,  instrument  or  other  writing 
whereon  the  action  or  defense  is  founded,  or 
wltich  he  intends  to  offer  in  evidence  at  the  trial. 
•    •    • " 

It  appears  from  the  record  that  the  plana, 
blueprints  and  specifications  referred  to  by 
connsel  were  at  all  times  prior  to  the  trial 
in  poesesalon  of  the  defendant,  all  beins 
public  records  of  the  town  of  Salllsaw,  and,  if 
anything,  more  accessible  to  the  defendant 
than  to  the  plaintiff.  In  such  drcomstances, 
the  statute  relied  upon  la  not  applicable. 
Hammerslongh  t.  Hackett,  80  Kan.  64,'  1 
Pac.  41. 

It  further  appears  from  the  record  that 
counsel  for  the  defendant  did  not  file  his 
request  or  make  demand  for  these  blueprints, 
plans,  spedflcatlcms,  etc.,  until  after  both 
parties  had  answered  ready  for  trial,  and 
that  the  trial  court.  In  ruling  upon  said  mo- 
ttoi,  held  the  demand  came  too  late.  We 
think  the  motion  could  have  been  overraled 
<m  either  of  the  foregoing  grounds. 

[1]  The  third  assignment  of  error  attacks 
the  sufficiency  of  the  evidence  to  support  the 
verdict  and  judgment  rendered.  We  have 
examined  the  evidence  adduced  at  the  trial, 
particularly  that  part  of  it  called  to  our  atF 
tentloQ  in  the  briefla  of  the  respective  parties, 
and  believe  that  it  reasonably  supports  the 
verdict  and  Judgment  rendered.  Authorities 
are  numerous  to  the  effect  that,  where  there 
Is  any  evidoice  reasonably  tiding  to  support 
the  verdict  of  the  Jury  or  the  Judgment  of 
the  court  in  an  action  of  purely  legal  cogni- 
zance, the  same  will  not  be  set  aside  on  ap- 
peal on  the  ground  that  It  Is  omtrary  to  the 
evidence.  EotT  Oil  &  Cotton  Co.  v.  Winn,  27 
Okl.  22, 110  Paa  6S2;  New  State  Oroc.  Co.  v. 
WUee,  32  Okl.  87.  121  Pac.  252;  Klser  v. 
Nichols,  35  Okl.  8,  128  Pac.  103;  City  of 
Wynnewood  v.  Cox,  31  OkL  563,  122  Pac.  628, 
Ann.  Caa.  1913E,  349. 

[4]  The  instruction  complained  of  reads  as 
follows: 

"Ton  are  furthtf  instructed  that  If  yon  find 
from  the  evidence  that  the  plaintiff  failed  to  do 
the  work  under  the  contract  according  to  the 
plans  and  specifications,  and  that  by  reason  of 
his  failure  to  so  comply  with  said  contract  that 
his  work  was  rendered  useless  and  valueless  to 
the  defendant,  and  that,  before  the  defendant 
discovered  that  the  work  was  not  done  accord- 
ing to  plans  and  fn>eclfications,  the  defendant 
paid  to  the  phdntiff  the  sum  of  f932.60,  then 
and  in  that  event  you  should  find  in  favor  of 
the  defendant  for  Ue  sum  of  $932.60.  with  in- 
terest thereon  from  the  2l8t  day  of  September, 
1910,  at  6  per  cent.,  per  annum." 

As  we  understand  the  record,  this  Is  a  fair 
statanent  of  the  Issues  as  presented  by  the 
pleadings  and  the  evld^ice.  The  plaintiff 
<x>ntended  that  be  was  entitled  to  recover  be- 
cause he  had  complied  with  bis  contract ;  the 
defendant  denied  that  the  plaintiff  had  com- 


pleted bis  contract  according  to  Its  terms, 
and,  by  way  of  cross-petition,  alleged  that.  In- 
asmuch as  the  defendant  had  paid  the  plain- 
tiff the  sum  of  $932.60  upon  the  contract  be- 
fore the  default  was  discovered,  instead  of 
the  plaintiff  being  entitled  to  recover  a  bal- 
ance, he  was  liable  to  the  defendant  for  the 
return  of  the  money  thus  paid.  We  think 
the  instruction  given  sufficiently  states  the 
theory  of  the  case,  and  as  we  are  unable  to 
say  that  the  Instructions  requested  by  the  de- 
fendant and  refused  by  the  court  tended  to 
make  the  Issnea  any  clearer,  ttaelr  refusal.  If 
error  at  all,  was  harmless. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  court  below  is  affirmed.  All  the 
Justices  concur. 

m  Okl.  no) 
BAKER  et  al.  r.  PITTSBURG  MOBTGAGB 

mV.  CO.    (No.  8109.) 
(Supreme  Owrt  of  Oklahoma.    TA.  12,  IMS.) 

(SyUahut  ly  the  Court.) 

Vbxxxt  «=>47— Notb— Ratk  or  Iktebbr. 

AfSrmed  upon  the  authority  of  Mets  et  aL 
V.  WInne,  16  Okl.  1,  79  Pac  228,,  Oovinston  «t 
al.  V.  Fisher,  22  Okl.  207,  97  Pae.  615.  and 
Garland  et  al.  v.  Unl(»  Trust  Co.  et  aL,  49 
OU.  654,  166  Pae.  197. 

Tluuter,  J.,  dissenting  in  part  ' 

Drror  from  District  Court,  Roger  Mllla 
County;  T.  P.  Clay,  Judge. 

Action  by  the  Pittsburg  Mortgage  Invest- 
ment Company  against  Earl  W.  Baker  and 
another.  Judgment  for  plalntUI,  and  defoid- 
ants  Inring  error.    Affirmed. 

Hendrlx  &  Tracy;  of  Sayre,  for  plaintiffs  in 
error.  T.  M.  Robinson,  of  Altus,  for  defend- 
ant In  error. 

KANH<^  J.  This  was  an  actl<«  upon  a 
promissory  note  and  to  foreclose  a  mortgage 
given  to  secure  the  payment  thereof,  com- 
menced by  the  defendant  in  «rror,  plaintiff 
below,  against  the  plaintiffs  in  error,  defend- 
ants below.  Hereafter,  for  convenience,  the 
parties  will  be  designated  "plaintiff  and  "de- 
fendants," respectively,  as  they  appeared  In 
the  trial  court  The  petition  was  In  the  usu- 
al form,  and  admittedly  stated  facts  suffi- 
cient to  c(«stltute  a  cause  of  action.  The 
answer  admitted  the  execution  of  the  note 
and  mortgage  sued  upon,  and  by  way  of  de- 
fense alleged  facts  which  the  pleader  saya 
show  that  the  instruments  sued  upon  were 
usurious,  and  "that  by  reason  of  the  amount 
of  interest  which  said  notes  and  mortgage 
carried  with  them,  and  the  amount  wblch 
was  agreed  to  be  paid  thereon,  the  plaintiff, 
by  charging  said  rate  of  interest,  incurred 
the  penalty  of  the  usury  law,  to  wit,  double 
the  entire  amount  of  said  usurious  Interest 
charged;  that  the  total  so  charged  was  the 
sum  of  $830.78 ;  that  the  total  amount  whldi 
said  contract,  if  it  had  been  made  according 
to  law,  at  10  per  cent  per  annum,  was  the 
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sum  of  $458.87;  that  by  maoa  of  the  said 
transaction  the  plaintiff  forfeited  the  som 
of  $1,661.56^"  Wherefore  they  pray  that  the 
plaintiff  take  nothing  by  Ita  suit ;  that  said 
notes  and  mortgage  be  declared  canceled  and 
annulled,  and  that  the  sum  of  |1,861.66  be  de- 
clared forfeited  on  said  transaction,  and  that 
these  defendants  be  allowed  credit  for  the  far- 
ther sum  of  926,  overcharge  of  Interest  in 
addition  to  said  forfeiture;  that  said  coupon 
note  be  declared  paid  and  dlscbai'ged,  and 
the  notes  herein  sued  on  be  declared  paid 
and  discharged,  and  the  said  mortgages  annul- 
led by  reason  of  said  forfeiture,  and  that 
these  defendants  have  Judgment  over  against 
plaintiff  for  the  balance  of  said  adjudged 
forfeiture,  and  for  general  relief.  After  re^ 
ply,  in  effect,  a  general  denial,  the  plaintiff 
withdrew  the  same,  and  moved  the  court  for 
Judgment  on  the  pleadings,  which  motion 
was  sustained,  and  Judgment  rendered  in  fa- 
vor of  plaintiff,  to  reverse  wtaicfa>  this  pro- 
ceeding In  error  was  commenced. 

From  the  admitted  facts  it  appears  that 
the  trial  court  rightly  decided  the  case  upon 
the  authority  of  Metz  et  al.  v.  Wlnne,  15  OkL 
1,  79  Pac.  223,  and  It  is  conceded  by  the 
parties  that,  unless  the  court  overrules  or 
modifies  the  proposition  of  law  stated  in  the 
first  paragraph  of  the  syllabus  of  that  case, 
the  Judgment  of  the  court  below  must  be  af- 
firmed. The  opinion  in  MetE  et  al.  v.  Wlnne, 
Bapn,  was  handed  down  by  the  territorial 
Supreme  Court  in  September,  1904,  and  the 
proposition  of  law  stated  in  the  first  para- 
graph of  the  syllabus  has  been  aiq?roved  at 
least  twice  by  the  Supreme  Court  of  the 
state  plnce  statehood.  Covington  et  al.  t. 
Fisher,  22  OkL  207,  97  Pac.  615;  Garland 
et  aL  V.  Union  Trust  Co.  et  aL,  49  Okl.  654, 
165 -Pac.  197.  In  the  latter  case,  after  a  very 
full  examination  and  review  of  the  authori- 
ties, the  court  adheres  to  the  doctrine  an- 
nounced in  Metz  et  aL  v.  Wlnne,  and  Coving- 
ton et  aL  ▼.  Fisher,  supra.  In  view  of  the 
recent  discussion  of  this  .question  and  the 
condnsion  reached  by  the  court,  further  dis- 
cussion here  would  serve  no  useful  purposa 

The  Judgment  of  the  court  below  is  af- 
firmed, upon  the  authority  of  Metz  et  aL  t. 
Wlnne,  Covington  et  aL  v.  Fisher,  and  Gar- 
land et  aL  T.  Union  Trust  Ca  et  aL,  supra. 

All  the  Justices  concur,  except  Mr.  Justice 
THACKBOt,  who  expresses  -hia  views  In  a 
separate  opinion. 

THACKER,  J.  (concurring).  I  concur  in 
the  conclusion  reached  and  dissent  from  the 
reasoning  and  the  rule  announced  In  the 
opinion  of  the  court  in  tills  case  for  the 
same  reason  that  I  did  the  same  in  the  case 
of  Garland  v.  Union  Trust  Co.,  165  Pac.  197. 

The  notes  and  mortgages  in  this  case  were 
executed  on  February  12,  1913,  and  the  con- 
tract specifies  March  1,  1913,  as  the  time 
from  which  the  |700  loan  should  bear  Inter- 


est A  note  and  mortgage  for  the  principal 
loan  called  for  Interest  thereon  at  the  rate  ot 
7  per  cent,  per  annum  and  interest  coupons 
attached  to  this  note  called  for  the  first  pay- 
ment at  the  expiration  of  nine  months  and 
for  the  succeeding  payments,  at  the  end  of 
each  succeeding  year.  Three  additional  notes 
for  160  each,  payable  on  November  1,  1913, 
Novembw  1,  1914,  and  November  1,  1916, 
were  also  executed  and  delivered  by  the  d^t- 
or  to  the  creditor  as  a  part  of  the  loan  con- 
tract I  do  not  think  this  shows  the  amount 
of  Interest  charged  that  is  contended  by  the 
plaintiff  In  error. 

Allowing  the  $60  called  for  on  November 
1,  1913,  the  $50  caUed  for  on  Nov^ubo:  1, 
1914,  and  the  $50  called  for  on  November  1, 
1015,  each,  in  so  far  as  the  same  is  not  in 
excess  of  accmed  interest  on  those  dates,  to 
sterilize  the  Interest-bearing  quality  of  aa 
equal  amount  of  the  principal  loaned  until 
such  excess  could  lawfully  be  earned  as  in- 
terest, upon  the  principal  of  the  benefits  to 
be  derived  from  and  burden  imposed  by  the 
contract,  and  looking  to  the  essence  of  the 
contract  as  a  whole,  it  does  not  appear  that 
usurious  interest  was  charged.  Evoi  if  it 
be  assumed,  in  the  fnce  of  the  fact  that  it 
is  not  shown  tliat  the  borrower's  failure  to 
receive  the  loan  at  the  date  it  commenced  to 
bear  interest  was  due  to  the  fault  of  the 
lender,  it  does  not  appear  that  the  contract 
was  nsurions  when  ccmsldered  as  a  whole 
and  tested  by  its  benefits  and  burden,  unless 
I  have  erred  in  my  calculations;  but  I  pro- 
test agaiiist  the  rule  by  which  this  case  is 
tested  for  usury  in  the  opinion  of  the  ooart 


RALLS  et  aL  t.  OAYLOR  LUMBER  CX>. 
(No.  8426.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(BuOabut  hy  the  Court.) 

1.  Mechanics'  Liens  «s3l4— Exempt  Pbop- 

XBTT— HOMlCSrEAD. 

Under  the  Constitution  and  laws  of  the 
state,  the  homestead  of  a  family  is  not  exempt 
from  forced  sale  for  labor  and  materials  furniah- 
ed  and  used  in  constructing  improvements  there- 
on, and  one  furnishing  material  to  construct  im- 
Brovements  on  such  homestead  may  perfect  a 
en  therefor  upon  said  homestead  in  the  manner 
prescribed  by  statute  and  enforce  the  same 
against  said  homestead  in  the  same  manner  as 
if  there  were  no  homestead  exemptions. 

2.  Mechanics'  Liens  «=373(2)  —  Matxbiai.- 
van's  LntN— Pbopebtt  of  wm-^oiNDCs 

OF  HtrSBAND— HOHEBTEAD. 

Where  a  building  contractor  has  a  contract 
with  the  wife,  the  owner  of  the  homestead,  to 
erect  improvements  thereon,  and  one  furnishes 
material  to  be  used  in  the  constructing  of  such 
improvements  under  an  agreement  with  the 
contractor,  it  is  not  necessary  for  the  hnsband 
to  join  in  the  contract  for  the  improvements, 
nor  is  It  necessary  that  the  contract  be  made 
directly  with  the  person  funushing  the  mate- 
riaL 
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Commlsslonen'  Opinion,  DlTlsion  No.  8. 
Error  from  District  Court,  Atoka  County; 
J.  H.  Unebaugh,  Judge. 

Action  by  the  Caylor  iMoiber  Compcuiy,  a 
partnership  conalBtlng  of  Floyd  Caylor  and 
R.  A.  Caylor,  against  Ora  A.  Ralls  and  oth- 
ers. Judgment  for  plalntlfT,  foreclosing  the 
materialmen's  liens,  and  defendants  bring 
error.    Affirmed. 

See,  also,  162  Pac.  711. 

J.  G.  Balls,  of  Atoka,  for  pUintlfls  In  er- 
ror. A.  A.  McDonald  and  A.  M.  Works,-  both 
of  Etago^  for  defendant  in  errw. 

PBTOB,  G.  This  is  an  actlm  commenced 
In  tlie  district  court  of  Atoka  county  by  Cay- 
lor Lumber  Company,  a  partnership  consist- 
ing of  Floyd  Caylor  and  B.  A.  Gaylox,  against 
Bra  A.  Balls,  J.  6.  Balls  and  £X  W.  Steward, 
to  foreclose  a  materialman's  lien. 

Tbe  parties  will  be  referred  to  as  they  ap- 
peared in  the  trial  court. 

The  facts,  so  far  as  necessary  to  the  deter- 
mination of  the  questions  raised  on  ai^teal, 
are:  That  the  defendants,  Eva  A.  Balls  and 
J.  G.  Balls  were  husband  and  wife,  and  oc- 
cnpled  lot  3  of  block  26  in  the  dty  of  Atc^a 
as  their  homestead;  that  the  title  of  the  lot 
was  In  the  wife,  Eva  A.  Balls;  that  she  en- 
tered Into  a  contract-  with  the  defendant  E. 
W.  Steward  to  construct  and  erect  a  building 
upon  said  lot,  the  husband,  J.  G.  Ralls,  not 
Joining  with  her  in  said  contract  The  plaln- 
tUf  lumber  company  furnished  .the  material 
to  the  said  Steward  for  the  construction  of 
said  building.  The  plaintiff  in  due  time  filed 
Ita  materialman's  lien  and  serred  notice 
thereof  upon  the  defendant,  Eva  A.  Ralls,  but 
did  not  serve  notice  thereof  upon  her  husband, 
J.  G.  Ralls,  the  amount  of  the  lien  claim  be- 
ing $1,192.55.  There  was  a  trial  by  the  court 
and  Jury  In  said  cause  and  a  verdict  and 
judgment  for  tbe  plalntlfT  in  the  amount 
claimed  and  Judgment  for  the  foreclosure  of 
the  materialman's  lien,  from  which  Judgment 
the  defendants  appeal. 

The  contentions  urged  by  the  defendants  on 
appeal  which  merit  consideration  are  as  fol- 
lows: *  First,  that  there  can  be  no  lien  for 
material  furnished  for  making  Improvements 
upon  a  homestead;  second,  that  where  per- 
sons are  occupying  premises  as  a  homestead, 
the  title  of  which  Is  in  the  wife,  a  lien  for 
material  which  is  used  In  making  Improve- 
ments on  said  property  cannot  be  created  un- 
less the  husband  Joins  in  the  contract  there- 
for; third,  that  tbe  notice  of  filing  the  lien 
claim  must  be  served  on  both  the  husband 
and  wife;  and,  fourth,  that  imder  the  laws 
of  the  state  of  Oklahoma,  where  by  contract 
the  contractor  agrees  with  the  owner  to  fur- 
nish all  the  material  and  labor,  the  person 
who  furnishes  material  under  contract  with 
the  contractor  has  no  lien  upon  the  premises 
on  wlilcb  Uie  material  was  used  In  making 
Improvements. 

[1]  Section  2,  art  12,  of  the  Gonstitution 


of  the  state  mt^tects  tbe  homestead  of  the 
fbmlly  fr<Hn  forced  sale  for  tbe  payment  of 
debts,  "except  for  the  purchase  money  there- 
for or  a  part  of  such  purchase  money,  the 
taxes  due  thereon,  or  for  work  and  material 
used  In  constructing  Improvements  thereon," 
and  in  foreclosures  to  satisfy  mortgages  Join- 
ed in  by  both  husband  and  wife.  Tbe  statute 
exempting  the  homestead  from  forced  sale  is 
practically  identical  with  the  provision  of  tbe 
Constltatton.  The  daim  of  the  plaintiff  be- 
ing for  material  furnished  to  be  used  in  con- 
stmctlng  improvonents  upon  tbe  homestead 
fUls  squarely  within  the  provision  of  tbe 
COnstltntion  exciting  such  claims  from  the 
homestead  exemption.  Under  this  provl8l<Hi 
it  seems  to  be  that  there  could  be  no  reason 
in  the  contention  tbat  tbe  homestead  Is  not 
subject  to  the  satisfaction  of  the  claim  for 
the  material  furnished  by  the  plalntlfT,  hot 
the  defendants  claim  that  the  materialman 
has  no  lien  upon  the  homestead,  granting  that 
the  same  is  not  exempted  from  sale  for  the 
debt  created  for  material  fnmlsbed  to  be 
used  in  constructing  Improvements  thereon. 
While  we  have  no  cases  of  this  court  deciding 
this  particular  phase  of  the  case.  It  seems 
that  from  the  principles  laid  down  in  cases 
construing  analogous  questions.  In  regard  to 
the  homestead  exonptlons,  that  it  may  be 
Justly  drawn  from  sudi  principles  that  the 
homestead,  not  being  exempt  for  such  claims, 
is  subject  to  such  claims,  and  the  same  reme- 
dies may  be  pursued  in  enforcing  such  claims 
as  if  there  were  no  homestead  exemption. 
Atlas  Supply  Co.  ▼.  Blake,  162  Faa  601; 
Nichols  ▼.  Overacker,  16  Kan.  64. 

In  the  case  of  Nichols  r.  Overacker,  16 
Kan.  64,  the  Supreme  Court  of  Kansas  held, 
in  iconstruing  the  provision  relative  to  home- 
stead exemptions  of  the  Gonstitution  of  that 
state  similar  to  the  prbvlslon  in  the  Constitu- 
tion of  this  state,  that  the  enforcement  of  the 
obligations  against  the  homestead  whldi  are 
within  the  exceptions  of  the  provision  protect- 
ing the  homestead  against  forced  sale  are 
governed  by  the  same  rules  as  If  there  were 
no  homestead  exemptions. 

Under  the  principles  announced  In  the  fore- 
going cases,  and  fron^  the  general  principles 
of  law,  the  only  reasonable  construcdon  that 
can  be  placed  upon  tbe  Constitution  and  stat- 
ute Is  that  the  person  who  furnished  the  ma- 
terial to  be  vised  in  making  improvements 
upon  the  homestead  has  all  the  rights  and 
remedies  In  the  enforcement  of  his  claim  as  if 
there  were  no  homestead  exemptions,  and  has 
the  right  to  perfect  his  lien  for  material  fur- 
nished and  foreclose  the  same  against  the 
homestead  Just  as  he  would  against  property 
that  was  not  used  and  occupied  as  a  home- 
stead. 

[2]  The  defendants  contend  that  there 
could  be  no  lien  created  in  favor  of  the  ma' 
terlalman  unless  the  contract  for  the  Im- 
provements was  Joined  In  by  both  the  hus- 
band and  the  wife.    It  has  been  uniformly 
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held  by  all  the  courts  that  a  mortgage  given 
by  the  spouse  In  whose  name  the  title  stands 
to  secure  the  payment  of  the  purchase  is 
valid  without  the  Joining  of  the  other  spouse. 
There  Is  no  reason  why  the  same  principle 
should  not  apply  to  obligations  for  material 
furnished.  The  Improvements  which  tare 
created  out  of  material  furnished  become 
as  much  a  part  of  the  homestead  as  the 
realty,  and  therefore  the  material  famished 
is  a  factor  in  creating  the  homestead  by  ren- 
dering it  inhabitable.  Hence  the  rights  and 
remedies  of  the  materialman  are  not  inferior 
Xn  the  enforcement  of  his  claim  for  material 
famished  to  the  rights  and  remedies  of  the 
vendor  In  enforcing  payment  of  the  purchase 
price. 

And,  further  applying  the  principle  an- 
nounced above,  that  remedies  for  the  enforce- 
ment of  obligations  which  come  within  the 
exceptions  of  the  provision  of  the  law  protect- 
ing the  homestead  against  forced  sale  are  the 
same  in  regard  to  other  property.  It  is  clear 
that  the  husband's  Joining  in  the  contract 
for  the  improvements  was  not  necessary. 
And  the  same  reasons  Just  stated  answer  the 
contention  of  the  defendant  that  notice  of  the 
lien  should  be  served  upon  the  husband. 

The  contention  of  the  defendants  that  the 
subcontractor  or  the  person  who  furnished 
the  material  under  contract  with  the  contrac- 
tor cannot  have  a  lien  upon  the  premises  on 
which  the  Improvements  are  made  Is  an- 
swered fully  by  section  3804,  Rev.  Laws  1910, 
which  expressly  gives  persons  furnishing  ma- 
terials under  a  subcontract  with  the  con- 
tractors liens  upon  the  premises  on  which 
such  materials  are  used  in  constructing  im- 
provements. 

Therefore  the  Judgment  of  the  trial  court 
should  be  affirmed. 

PER  CURIAM.   Adopted  In  whola 


(67  Oki.  SU) 

In  tt  OKLAHOMA  GAS  8c  ELECTRIC  CO. 

(Nos.  7714,  8393,  9203.) 

(Supreme  Ourt  of  Oklalioma.    Feb.  12,  1018.) 

(Sullabus  iy  the  Court.) 

1,  Taxation  «=»493(8)  —  Equauzation— Ap- 
peal—Presumption  . 

On  appeal  from  the  state  board  of  equaliza- 
tion, in  the  absence  of  an  affirmative  snowing 
that  an  erroneous  method  of  valuation  was  used, 
or  that  values  not  properly  assessable  were 
taken  into  consideration,  the  presumption  is 
tliat  the  action  of  the  board  of  equalization  is 
correct. 

2.  Taxation  «=>493(8)  —  Depbeciation  and 
Replacement— Pbesdmption. 

In  a  proceeding  for  the  purpose  of  assess- 
ing the  property  of  a  gas  and  electric  company 
for  tlie  purposes  of  taxation,  in  the  absence  of 
evidence  to  the  contrary,  the  presumption  is 
that  any  natural  depr^iation  in  the  value  of 
its  iDBtnimentalities  are  provided  for  by  replace- 
ments paid  for  out  of  too  net  earning  of  the 
company,  and  that  the  plant  of  the  company  is 
always  kept  in  an  ordinary  state  of  efficiency. 


3.  Taxation  «=>40(8)  —  UNiroBiOTT  —  Dis- 

CBIMINATION. 

The  consideration  of  the  values  represented 
by  franchises  held  by  a  gas  and  electric  company 
in  determining  the  taxable  value  of  the  prop- 
erty owned  by  it  does  not  violate  the  uniformity 
clause  of  the  state  Constitution,  nor  constitute 
an  unjust  discrimination  against  such  company. 

4.  Taxation  9=3376  —  Qas  and  Electrio 
Company  —  Valuation  of  Pbofebtt  — 
Earninq  Capacity. 

The  earning  capacity  of  property  may  be 
considered  in  arriving  at  its  fair  value,  but  its 
value  cannot  be  determined  by  that  circumstance 
alone. 

Appeal  from  State  Board  of  EauaUzation. 

The  Oklahoma  Gas  &  Electric  Company 
appeals  from  the  assessment  of  its  property 
for  taxation  by  the  Board  of  Equalization. 
Afflimed. 

Paul  Reiss,  of  Oklahoma  City,  for  appel- 
lant S.  P.  Freeling,  Atty.  Oen.,  and  Jno.  B. 
Harrison  and  Hunter  L.  Johnsoti,  Asst  Attys. 
Gen.,  for  appellees. 

ECARDT,  J.  From  the  assessment  of  its 
property  for  taxation  for  the  years  1915, 
1916  and  1917  by  the  state  board  of  equaliza- 
tion, the  Oklahoma  Gas  &  Electric  Company 
appeals.  The  evidence  consists-  of  various 
reports  made  by  it  to  the  state  board  of 
equalization  and  to  the  Corporation  (Commis- 
sion and  certain  other  documentary  evidence. 
The  value  placed  upon  its  property  by  appel- 
lant for  the  purposes  of  taxation  for  the 
year  1915  was  |1,462.901,  1916,  $1,866,000, 
and  for  1917,  $1,947,000,  which  values  were 
arrived  at  by  taking  the  total,  naked,  origi- 
nal cost  of  construction  of  its  plant,  based 
upon  the  cost  of  the  different  items  such  as 
posts,  wires,  etc.,  and  deducting  therefrom 
5  per  cent  of  such  original  cost  per  annum 
for  depredation.  This  amount  did  not  In- 
clude the  value  of  gas  and  electric  franchises 
owned  by  It  nor  was  It  intended  to  represent 
the  aggregate  cash  value  of  all  of  its  prop- 
erty as  a  going  concern.  In  the  return  made 
to  the  state  board  of  equalization  for  1916, 
the  total  assets  as  of  February  1,  1917,  afe 
stated  to  be  $6,111,987.59,  1916,  $6,210,539.- 
59,  and  for  1917,  $6,516,766.08,  which  Includes 
unsold  bonds  in  the  sum  of  $75,000  and  gas 
and  electric  franchi&es  valued  at  $3,610,- 
145.13. 

[1,  2]  Appellant's  property  was  assessed  for 
taxation  for  the  year  1915  by  the  state  board 
of  equallzaUon  at  $2,500,000,  1916  at  $2,500,- 
000,  and  for  1917  at  $2,825,000,  which 
values  appellant  claims  are  largely  in  excess 
of  the  taxable  value  of  Its  property.  And 
It  further  contends  that  such  valuations  work 
a  discrimination  between  appellant  ana 
other  public  service  corporations  and  indi- 
viduals owning  similar  property.  In  support 
of  this  position  it  is  urged  that  the  board  of 
equalization  erred  in  taking  into  considera- 
tion the  value  of  franchises  owned  by  appel- 
lant and  aUo  erred  in  the  method  by  which 
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It  arrlred  at  the  raloatlon  fixed.  The  record 
does  not  disclose  the  method  by  which  the 
Talue  of  appellant's  pr<H>erty  was  deter- 
mined, and,  in  the  absence  of  a  showing  that 
an  erroneous  method  of  calculation  was  used, 
or  that  values  not  properly  assessable  were 
taken  into  consideration,  the  presumption  is 
that  the  proper  method  was  used.  Lusk  t. 
Porter,  156  Pac.  224;  Board  CJom'rs  ▼. 
Tleld,  162  Pac  733. 

The  question  then  would  be  whether  the 
result  arrived  at  is  erroneous.  The  total 
assets  as  of  E^bruary  1,  1917,  amounted  to 
^,516,766.08,  and  if  from  this  amount  be 
deducted  the  amount  of  unsold  bonds  and  the 
▼alue  of  franchise^  as  before  stated,  and  ac- 
counts payable  in  the  sum  of  $97,770.17, 
there  would  remain  physical,  tangible  prop- 
erty of  the  value  of  $3,286,350.78,  in  addition 
to  wlilch  there  is  in  the  bands  of  the  trustee 
of  appellant's  bondholders  the  sum  of  $471,- 
981.17,  deposited  from  current  revenue  as  a 
reserve  fund  to  take  care  of  renewals  and 
replacements  and  to  maintain  the  value  of 
the  security  of  the  mortgage  on  the  plant 
The  figures  for  1916  and  1916  are  essentially 
the  same^  with  small  variations  in  amounts 
of  Income,  expenditures,  accounts  receiva- 
ble, accounts  payable,  and  cash  on  hand.  If 
no  deductions  be  permitted  for  depredation, 
the  actual  value  of  appellant's  tangible  pro^ 
erty  Is  largely  In  excess  of  the  sum  fixed  by 
the  board  of  equalization.  There  was  no 
evidence  of  depredation,  and  It  will  be  pre- 
mimed  that  depredation  has  been  cared  for 
out  of  current  operating  expenses,  and  de- 
ductions therefor  should  not  be  permitted. 
Re  Assessment  of  Western  TJnion  TeL  Co., 
39  OkL  626,  130  Pac.  665. 

[S,  4]  In  addition  to  this  presumption,  the 
record  afiBrmatively  shows  that  depredation 
has  been  cared  for  out  of  current  operating 
exijenses,  and  by  a  reserve  fund  created  es- 
pedally  for  that  purpose.  If,  however,  de- 
ductions therefor  be  permitted,  the  result 
would  not  be  different,  because  it  was  prop- 
er for  the  board  of  equalization,  in  fixing 
the  value  of  appellant's  property,  to  take  into 
consideration  the  value  of  franchises  owned 
by  it,  and  said  board  was  required  to  fix 
the  aggregate  value  of  all  of  appellant's 
property  for  the  purpose  of  taxation  at  its 
fair  cash  value,  estimated  at  the  price  It 
would  bring  at  a  fair  voluntary  sale.  Article 
10,  iS,  Const 

By  section  7302,  Rev.  Laws  1910,  It  is  pro- 
vided that  all  property  of  corporations,  banks 
and  bankers,  except  such  as  is  exempt,  shall 
be  subject  to  taxation,  and  by  section  7343, 
every  gas,  light,  heat,  and  power  company 
Is  required  to  return  annually  to  the  state 
auditor  sworn  statements  of  its  property,  In- 
dndlng  a  statement  of  franchises  held  by 
'audi  company  from  any  municipal  corimra- 
tion,  showing  die  length- of  time  same  is 
to  run  and  the  conditions  under  which  they 
were  granted,  and  section  7344  requires  all 


electric  light  and  power  companies,  among 
other  things,  to  show  in  the  return  made  by 
them  to  the  state  auditor  all  contracts  be- 
tween such  corporation  and  any  municipal 
corporation  of  the  state  and  the  amount  of 
revenue  derived  therefrom  and  all  franchises 
owned  or  held  by  sudi  company.  These  pro- 
visions evidence  beyond  controversy  the  leg- 
islative Intent  to  consider  franchises  held  by 
coriwratlonB  sudt  as  appellant  in  determin- 
ing the  value  of  its  property  for  the  purpose 
of  taxation.  Aside  from  the  statutes  specif- 
ically requiring  such  information  to  be  re- 
turned, the  Constitution  expressly  dedares 
that  no  property  shall  be  exempt  from  taxa- 
tion except  as  prpvlded  therein.  Section  50, 
art  5,  Const 

It  would  be  a  manifest  injustice  to  permit 
the  enormous  values  represented  by  munid- 
pal  franchises  to  escape  a  Just  proportion  of 
the  burdens  of  taxation.  Such  franchises 
are  property,  and  often  possess  great  value 
and  produce  large  Incomes,  and  are  as  prop- 
erly subjects  of  taxation  as  any  other  spedes 
of  proper^,  and  the  taxation  thereof  Is 
within  the  legitimate  exercise  of  the  taxing 
power  of  the  6tat&  Veazle  Bank  v.  Fenno, 
8  WalL  (75  TJ.  S,  )  633, 19  I*  Ed.  482;  Taylor 
V.  Secor,  92  U.  S.  575,  23  Ii.  Ed.  663;  New 
Orleans  City  Sc  Lake  R.  Co.  v.  New  Orleans, 
143  U.  S.  192,  12  Sup.  Gt  406,  36  L.  Ed.  121. 

And  the  consideration  of  intangible  values 
represented  by  such  franchises  in  determining 
the  taxable  value  of  appellant's  property  does 
not  violate  the  provisions  of  the  Constitution 
requiring  uniformity  of  taxation,  nor  does  it 
constitute  an  unjust  discrimination  between 
property  owned  by  individuals  and  that  owned 
by  corporations.  While  the  Constitution  re- 
quires taxation  in  general  to  be  uniform  and 
equal,  this  provision  is  not  violated,  nor  is 
any  unjust  discrimination  made  between  ih- 
divlduals  and  corporations,  if  a  different 
mode  of  taxation  is  adopted  as  between  in- 
dividuals and  corporations  or  between  cor- 
porations of  different  dasses.  The  Consti- 
tution authorizes  the  classification  of  prop- 
erty for  the  purposes  of  taxation  and  the 
valuation  of  different  dasses  by  different 
methods.  Article  10,  |  8,  Const ;  Taylor  v. 
Secor,  supra ;  Pac.  Ex.  Co.  v.  Selbert,  142  U. 
S.  339, 12  Sup.  Ct  250,  35  U  Ed.  1035;  Adams 
Ex.  Co.  V.  Ky.,  166  U.  S.  171,  17  Sup.  Ot 
527,  41  L.  Ed.  960. 

And  it  would  not  be  error  for  the  board  of 
equalization  to  take  Into  consideration  the  in- 
come and  revenue  derived  by  appellant  from 
the  operation  of  its  plant  In  determining  its 
fair  cash  value  Whatever  property  is 
worth  for  the  purposes  of  income  and  sale, 
it  is  also  worth  for  the  purposes  of  taxation. 
Re  Ind.  Ter.  IllumlnaUng  Oil  Co.,  43  Okl. 
307,  142  Paa  997;  Adams  Express  Co.  v. 
Ohio  State  Auditor,  supra,  165  XJ.  S.  194,  17 
Sup.  Ct  305,  41  L.  Ed.  683. 

The  standard  fixed  by  the  Constitution  In 
determining  the  taxable  value  ot  property 
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Is  that  It  Bball  be  assessed  at  Its  faif  casb 
value,  estimated  at  the  prtce  it  would  bring 
at  a  fair  voluntary  sale,  and  whenever  sepa- 
rate articles  of  property  such  as  that  owned 
by  appellant  are  joined  together  In  unity 
of  ownership  and  unity  of  use,  and  there  has 
been  developed  an  intangible  value,  such  val- 
ue must  necessarily  be  considered  in  ar- 
riving at  the  fair  cash  value  of  the  property 
as  a  whole  and  as  a  part  of  a  going  concern. 
Be  Assessment  Western  Union  Tel.  Ca,  su- 
pra; Adams  E^xpress  Oa  y.  Ohio-  State  Au- 
ditor, supra. 

The  evidence  discloses  that  there  is  out- 
standing capital  stotik  amounting  to  |2,600,- 
000,  and  outstanding  bonds  to  the  amount  of 
92,863,000,  which  bear  Interest  at  the  rate  of 
6  per  cent.  In  addition  to  paying  Interest 
upon  these  outstanding  bonds,  the  company 
has  been  paying  a  dividend  upon  its  capital 
stock  of  8  per  cent,  8Vi  per  cent,  and  0^ 
per  cent  and  depreciations  have  been  taken 
care  of  out  of  operating  expenses  and  5  per 
cent  of  the  amount  of  outstanding  bonds  has 
beax  set  aside  annually  as  a  reBerve  fund 
for  the  purposes  of  maintaining  the  value  of 
the  security  of  the  mortgage.  The  net  In- 
■  come  for  191?  was  $493,000,  and  after  paying 
Interest  on  bonds,  the  appropriation  to  lake 
care  of  depreciation,  and  a  dividend  of  7  per 
cent  upon  its  capital  stock,  there  would  re- 
main a  balance  of  $111,986.61.  Capitalizing 
this  sum  at  7  per  cent.  It  would  pay  a  7  per 
cent  dividend  upon  an  Investment  of  $1,599,- 
808.70,  which,  being  added  to  the  amount  of 
capital  stock  and  bonded  indebtedness,  would 
give  a  total  eamln£  capital  value  of  the  en- 
tire property  of  appellants  for  the  purposes 
of  sale  of  $7,062,808.70  for  the  year  191T. 
Another  way  of  demonstrating  that  the  valu- 
ation fixed  by  the  board  of  equalization  is  not 
unfair  would  be  to  take  the  value  of  the  tangi- 
ble, physical  property  of  appellant,  to  wit, 
$3,580,492.74,  and  take  the  surplus' of  $111,- 
986.61,  after  paying  Interest  on  bonds,  divi- 
dends on  stock,  and  depreciation  reserve,  and 
capitalizing  it  at  7  per  cent  as  before,  and 
adding  the  value  thus  obtained  to  the  actual 
value  of  the  tangible,  physical  property  of 
$3,580,492.74  would  give  a  sale  value  of  $5,- 
180301.44,  which  is  even  less  than  the  total 
values  returned  to  the  Corporation  Commis- 
sion. A  similar  calculation  for  each  year 
will  demonstrate  that  the  values  fixed  are 
less  than  the  actual  value  of  appellant's 
property  for  each  respective  year,  l^at  it 
is  proper  in  arriving  at  a  fair  cash  value  of 
property  to  consider  the  Income  and  revenues 
derived  therefrom  is  not  open  to  serious 
question.  Be  Assessment  of  Osage  ft  Okla- 
homa Gas  Co.,  135  OkL  154,  128  Pac  692. 
Appellant's  property  was  worth  to  It  in  the 
matter  of  Income  and  revenue  the  valuations 
shown  by  the  foregoing  calculations,  and 
there  is  no  doubt  of  the  power  of  the  state 
to  assess  it  for  taxation  at  that  value,  for 


v^hatever  may  be  the  fair  cash  value  of  prop- 
erty, that  value  may  be  accepted  by  the 
state  as  the  basis  for  taxation,  and  this  value 
ought  not  to  be  evaded  by  any  mere  confu- 
sion of  words  or  Juggling  of  figures  or  shift- 
ing of  accounts.  If  it  be  not  so  taxed,  an 
unjust  discrimination  arises  between  prc^ 
erty  of  this  character  and  other  property  not 
possessing  such  values,  and,  as  stated  by 
Mr.  Justice  Brewer  in  Adams  Express  Co.  T. 
Ohio  State  Auditor,  supra — 
"accumulated  wealth  will  laugh  at  the  crudity 
of  taxing  laws  which  reach  Mily  the  one  and 
ii:nore  the  other,  while  they  who  own  tangible 
property,  not  organized  into  a  single  producing 
plant:  will  fed  the  injustice  of  a  system  which 
so  misplaces  the  burden  of  ^taxation." 

Appellant  uses  several  methods  of  .Illus- 
trating the  ocmtentlon  that  it  is  not  equally 
assessed  as  compared  with  other  corporations 
of  like  character  in  the  state.  The  first  com- 
parison is  made  with  the  Oklahoma  Bailway 
Company.  This  company  Is  not  of  the  same 
class  of  corporations  as  appellant,  and  the 
valuation  of  its  property  stands  upon  a  dif- 
ferent basis.  Besides  there  is  no  statement 
in  the  record  of  the  assets  of  the  railway 
company  nor  sufficient  evidence  upon  which 
a  fair  comparison  can  be  made.  C<Hnpcurisoa 
is  also  made  with  the  Muskogee  Gas  &  Elec- 
tric Company  and  the  Enid  Mectric  ft  Oaa 
Company.  There  is  nothing  in  the  record  In 
this  case  upon  which  a  fair  comparison  of 
the  assessments  of  the  two  companies  can 
be  made.  While  the  appeals  of  the  respec- 
tive companies  have  been  briefed  together 
and  the  propositions  of  law  urged  are  iden- 
tical, each  case  is  presented  in  a  separate 
appeal  upon  its  own  record.  Neither  is  there 
sufficient  evidence  to  Justify  the  comparlsmi 
attempted  with  other  corporations.  If  such 
comparisons  were  Justified  and  a  discrepancy 
am)eared  between  the  asseiisment  of  appel- 
lant and  that  of  the  various  companies,  ap. 
pellanfs  assessment  would  not  thereby  be 
rendered  illegal,  in  the  absence  of  a  showing 
that  the  discrimination  was  intentional  or 
fraudulent  There  is  no  system  of  taxation 
that  Is  perfect  and  inequalities  and  inaccu- 
racies wUl  creep  In,  but  such  inequalities,  it 
the  result  of  an  honest  mistake,  and  not 
based  upon  some  fundamentally  erroneous 
theory,  will  not  avoid  the  assessment  O.  B. 
ft  Q.  B.  Co.  V.  Babcock,  204  U.  S.  583.  27  Sop^ 
Ct  326,  51  L.  Bd.  636,  37  Cya  736;  Oooley 
on  Taxation  (3d  Ed.)  254-260. 

Die  assessments  Of  Oklahoma  county,  Mus- 
kogee county  and  Garfield  county  for  the 
years  1012  to  1916,  both  inclusive,  are  relied 
upon  as  showing  an  unjust  dlscrimlnatioB 
against  appellant  The  total  assessment  of 
these  counties  for  the  years  1912,  lOlB,  and 
1914  are  not  in  the  records;  neither  Is  there 
anything  to  show  what  part  of  the  total  val- 
ues of  either  of  the  counties  appellant  or  any 
of  the  other  companies  own,  and  this  ooca* 
pailson  is  without  merit, 
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TUs  was  an  appeal  from  the  assessment 
made  by  the  state  board  of  equallzatioD  un- 
der section  3,  subd.  B,  c.  107,  Bess.  Laws 
1915,  p.  177,  which  Is  the  same  In  substance 
aa  section  3,  subd.  B,  art  1,  a  240,  Sess. 
Laws  1913.  Under  this  section  a  taxpayer 
may  file  a  complaint  attacking  his  assess- 
ment, which  complaint  is  set  for  hearing,  evi- 
dence heard  and  the  complaint  acted  upon. 
From  an  adverse  action  the  taxpayer  or  th6 
county  attorney  for  the  taxpaylng  public  may 
appeal  to  this  court,  and  we  will  examine 
and  review  the  transcript  of  the  record,  and 
will  affirm,  modify,  or  annul  the  order  ap- 
pealed from  as  Justice  may  demand.- 

On  an  examination  and  review  of  the  iec- 
ord  In  this  case,  it  does  not  aK>ear  that  any 
error  was  committed  by  the  board  of  eqnali- 
Hitlon  In  the  method  by  which  it  arrived  at 
the  values  fixed,  nor  that  such  values  are 
unjtist  or  contrary  to  the  evidence. 

The  order  appealed  from  Is  therefore  af- 
firmed.   AU  the  Justices  concur. 


(«7  OU.  287] 

In  re  ENID  ELECTRIC  &  QAS  Ca 
(Nos.  7712,  8391.) 

(Snpreme  Ckmrt  of  OUahMna.    Feb.  12,  191& 

Appeal  from  State  Board  of  EqualizatioQ. 

The  Enid  Electric  &  Gas  Company  appeals 
from  the  asaessment  of  its  property  for  taxa- 
tion.   Orders  affirmed. 

Panl  Reisa,  of  Oklahoma  Oii^,  for  appellant 
8.  P.  Freeling,  Atty.  Geo.,  and  Jno.  B.  Harri- 
son and  Hunter  L.  Johnson,  Aaet.  Attya  Gen., 
for  appellees. 

HARDY,  J.  From  the  assessment  of  its 
property  for  taxation  for  the  years  1915  and 
1916  the  Enid  Electric  &  Gas  Company  appeaL 
^e  facta  as  to  this  company  are  presented  in 
reports,  and  returns  similar  to  those  presented 
in  the  record  in  Re  the  Assessment  of  the  Olda- 
homa  Gas  &  Electric  Company  and  in  Re  Aa- 
■essment  of  the  Muskogee  Gas  &  Electric  Com- 
pany just  decided.  The  appellant  returned  its 
property  for  assessment  for  1915  at  $223,477 
and  for  1916  at  $206,000.  The  value  as  final- 
ly fixed  by  the  board  of  equalization  was  for 
1915  $275,000,  and  for  1916,  $275,000.  As  in 
the  other  cases,  the  values  retamed  by  appellant 
represents  the  naked  coat  of  the  different  items 
entering  into  the  construction  o{  its  plant  with- 
out considering  the  value  of  the  plant  as  or- 
ganized, and  excludes  from  consideration  fran- 
chises held  by  it.  From  the  original  cost  of  con- 
struction 5  per  cent,  per  annum  for  depreciation 
has  been  deducted.  No  showing  appears  in  the 
record  as  to  depreciation,  and  the  same  cannot 
bo  allowed.  In  re  Assessment  Western  Union 
Tel.  Co.,  35  Okl.  626.  130  Pac.  565:  In  re  As- 
sessment Oklahoma  Gas  &  Electric  Co.,  17l 
Pac.  26. 

It  affirmatively  appears  that  depreciation  has 
been  taken  care  ol  By  the  terms  of  the  mort- 
gage securing  the  bonds  of  this  appellant  it  is 
provided  that  neither  the  value  of  tne  mortgag- 
ed property  nor  the  lien  of  the  mortgage  will 
be  diminished  or  impaired  in  any  way  as  a  re- 
mit of  any  action  or  nonaction  on  the  part  of 
the  company,  and  the  company  undertakes  to 
keep  in  good  repair  working  order  and  condition 
all  its  property,  plant,  appliances,  system,  and 


equipment,  and  that  it  will  from  time  to  time 
make  all  needed  and  proper  repairs  and  'replace- 
ments, and  the  return  affirmatively  shbws  that 
such  has  been  done.  If,  notwithstanding  the 
fact  that  repairs  and  replacements  have  been 
taken  care  of,  depreciation  be  allowed,  a  mo- 
ment's reflection  will  show  that  in  20  years 
the  taxable  value  of  the  plant  will  be  nothing, 
and  after  20  years,  less  than  nothing,  although, 
so  far  as  its  efficiency  and  earning  capacity  ia 
concerned,  the  plant  may  have  beea  kept  up 
during  all  these  years  to  its  original  efficiency. 
The  outstanding  paid-up  capital  stock  of  ap- 
pellant for  the  years  in  question,  was  prefer- 
red stock  $439300  and  common  stock  $500,000. 
The  outstanding  bonds  for  the  same  period 
amounted  to  $620,000.  In  its  reports  made  to 
the  state  auditor  and  board  of  equalization  and 
a  general  report  made  to  the  Corporation  Com- 
miasion  in  compliance  with  order  No.  774,  the 
total  assets  for  1015  are  shown  to  be  $1,666,- 
588.16  and  for  1916,  $1,671,773.88.  In  these 
totals  the  separate  values  of  the  tangible  and 
intangible  assets  are  not  separated.  For  the 
same  years,  the  gross  revenue  was  $130,458.62 
and  $141,248.18,  respectively,  and  the  net  in- 
come $53,032.56  and  $58,^0.54,  respectively. 
The  general  report  to  the  Corporation  Commis- 
sion on  April  30,  1914,  shows  the  cost  of  con- 
struction to  that  date  to  be  $689,000,  and  shows 
that  the  appellant  owned  franchises  which  were 
valued  by  it  at  $823,786.11,  making  a  total  of 
$1,513,001.50,  which  amount  did  not  include 
the  value  of  certain  properto-  discarded.  For  the 
year  ending  Februai?  1,  1915,  improvements  in 
the  sum  of  $2,978.15  and  for  1916  in  the  sum 
of  $5,184.72  were  made.  In  order  to  determine 
the  fair  cash  value  of  appellant's  property  the 
figures  for  1915  may  be  taken.  The  net  income 
for  that  year  was  sufficient  to  pay  5  per  cent. 
interest  on  the  amount  of  outstanding  bonds  and 
a  7 '  per  cent  dividend  on  a  capital  stock  of 
$314,760.71,  which  gives  a  total  reasonable  in- 
vestment value  for  that  year  of  $934,760.71. 
This  amount  is  not  equal  to  the  entire  outstand- 
ing capital  stock,  but  gives  a  fair  basis  for  the 
valuation  of  the  assets  for  the  purposes  of  tax- 
ation, which  should  be  assessed,  not  on  the 
par  value  of  the  outstanding  capital  stock,  but 
upon  the  actual  value  of  the  property  as  a 
whole. 

Another  way  of  demonBtratin|r  that  the  values 
fixed  by  the  board  of  equalization  is  not  unfair 
to  appellant  is  to  take  the  actual  cost  of  con- 
struction of  its  property  as  it  existed  in  1915, 
to  wit  $602jl94  and,  after  allowing  an  annual 
interest  of  7  per  cent  thereon,  which  would 
amount  to  $48,453.58,  and  deducting  this 
amount  from  the  total  net  income  of  $53,032.55, 
a  balance  of  $4,578.97  would  remain,  wbidi 
would  pay  a  7  per  cent  return  on  an  additional 
value  of  $65,413.85,  thus  showing  that  the  net 
income  for  the  year  in  question  would  give  a 
return  of  7  per  cent  upon  a  total  value  of 
$767,607.85.  The  amount  thus  ascertained  is 
much  less  than  the  values  reported  to  the  Cor- 
poration Commission,  and  is  less  than  for  1916, 
but  is  far  in  excess  of  the  assessment  for  that 
year.  A  capitalization  of  the  net  income  for 
1916  will  give  some  increase  both  in  tangible 
and  intangible  values,  and  will  show  a  value' 
largely  in  excess  of  that  fixed  by  the  board  of 
equalization.  Accepting  either  the  returns  in 
the  various  reports  made  by  appellant,  or  as- 
certaining the  value  of  its  property  by  a  cap- 
italization of  its  net  income,  the  assessments  ap- 
pealed from  are  much  less  than  the  actual  val- 
ues of  the  jiroperty  assessed. 

The  questions  of  law  involved  are  identical 
with  those  in  Re  Assessment  of  the  Oklahoma 
Gas  &  Electric  Company,  and  upon  the  author- 
ity of  that  case^  the  order*  appealed  from  ara 
affirmed.    AU  the  Justices  concur. 
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(•7  OU.  288) 

In  xt  ICnSKOOEK  GAS  ft  ELECTRIC  00. 
(Noa.  7713,  8392,  9202.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

Appeal  from  State  Board  of  Equalization. 

The  Muskogee  Gaa,  &  Electric  Company  ap- 
peals from  orders  of  the  State  Board  of  Equali- 
zation, assessing  its  property  for  taxation  for 
certain  yean.    Affirmed. 

Paul  Reiss,  of  Oklahoma  City,  for  appellant. 
S.  P.  Freeling,  Atty.  Gen.,  and  Jno.  B.  Harrison 
and  Hunter  ll  Johnson,  Aast  Attys.  Gen.,  for 
appellees. 

HARDY,  J.  From  orders  of  tbe  state  board 
of  equalization,  assessing  its  property  for  taxa- 
tion for  tbe  years  1919,  1916,  and  1917,  the 
Muakogee  Gas  &  Electric  Company  appeals. 

Tbe  estimate  placed  by  appellant  upon  its 
property  for  the  purposes  of  taxation  tor  said 
years,  respectively,  is  as  follows:  For  1915, 
$775,172;  1916,  $790,000;  1917,  $783,767. 
These  values  were  arrived  at  by  taking  the 
naked  cost  of  construction  of  appellant's  plant 
and  equipment  disconnected  with  any  value  of 
tbe  property  as.  part  of  a  going  concern  and  de- 
ducting therefrom  5  per  cent,  of  such  cost  per 
annum  for  depreciation.  The  property  was  as- 
sessed by  the  board  of  equalization  of  said  years, 
respectively:  For  191S,  $1,000,000;  1916,  $1,- 
000,000;  and  for  1917,  $1,200,000,  which  values 
appellant  claims  to  be  excessive,  and  urges  that 
the  board  of  equalization  erred  in  the  method  by 
which  it  arrived  at  such  values,  and  by  taking 
into  consideration  the  value  of  franchises  owned 
by  it,  and  that  such  assessment  constitutes  an 
unjust  discrimination  against  appellant  The 
outstanding  capital  stock  of  the  company  for 
the  three  years  named  was  $2,314,300,  and  the 
amount  of  its  outstanding  bonds  was  $1,380,000. 
The  total  value  of  its  assets,  including  tangible 
property  and  franchises  for  the  year  1915  as 
shown  by  reports  made  to  the  state  auditor  and 
board  of  equalization,  was  $3,774,963.76,  and 
the  gross  revenue  for  that  year  amounted  to 
$506,801.57.  The  net  profits  as  shown  by  its 
rei>ort8  for  that  year  amounted  to  $48,577.78, 
which  amount  was  arrived  at  by  deducting  from 
the  gross  revenue  operating  expenses,  payment 
of  interest  on  bonds  and  dividends  on  capital 
stock.  The  net  income  given  in  the  report  to 
the  Corporation  Commission  was  $212,678.84. 
For  the  year  1916  the  total  assets  are  shown  to 
be  $3,797,574.69,  and  the  gross  revenue  fbr  the 
same  year  appears  to  have  been  $516,833.38. 
The  net  income  as  shown  by  the  report  to  tbe 
Corporation  Commission  for  this  year  was  $203,- 
185.11.  For  the  year  1917  the  total  assets  were 
shown  by  reports  to  the  auditor  and  board  of 
equalization  to  be  $3,980,788.14,  and  the  gross 
revenue  for  that  period  was  $606,699.98  and 
the  net  income  for  the  same  year  was  $246,- 
37a61. 

In  compliance  with  order  No.  774  of  the  Cor- 
poration Commission,  appellant,  on  April  3, 
1914,  filed  a  report  with  the  Corporation  Com- 
mission, giving  in  detail  the  values  of  oil  prop- 
erty owned  by  it  from  the  time  of  its  organiza- 
tion to  the  laJst-mentioned  date,  and  this  report 
was  introduced  before  and  considered  by  the 
board  of  equalization.  From  this  report  it  ap- 
pears that  up  to  and  including  the  month  of 
April,  1914,  appellant  had  paid  out  on  account 
of  construction  the  sum  of  $1,749,771.96,  and 
that  the  value  of  its  property,  tangible  and  in- 
tangible, added  to  the  payment  made  on  ac- 
count of  construction  or  the  acquisition  of  phys- 
ical property,  amounted  to  $3,617,305.41,  which 
Included  the  electric  plant  at  Muskogee,  electric 
plant  at  Ft.  Gibson,  a  gas  plant  at  Muskogee, 
and  an  ice  plant  at  Muskogee.     The  appellant 


expended  for  improvements  dnring  1916  $8,790.- 
17:  1916,  $238,404.88;  for  1917,  $35,018.73. 
Adding  annual  improvements  to  the  totals  shown 
in  the  report  of  April  30,  1914,  a  value  would 
be  obtained  of  $3,^6,095.iS8 :  for  1916,  $3,864,- 
499.92;  for  1917,  $3,886,520.43— which  totals 
are  less  than  the  amounts  returned  in  the  an- 
nual reports  to  the  Corporation  Commission. 
The  claim  for  depreciation  cannot  be  allowed 
because  there  is  no  evidence  thereof,  Re  As- 
sessment Western  Union  TeL  Co^  35  Okl.  626, 
130  Pac.  565;  Re  Assessment  Oklahoma  Gas 
ft  Elec.  Co.,  171  Pae.  26. 

It  affirmatively  appears  that  depreciation* 
have  been  cared  for  in  addition  to  which,  un- 
der the  terms  of  a  mortgage  securing  tbe  bonds 
of  tbe  company,  renewals,  and  repairs  in  plants 
and  equipment  have  been  currently  kept  up 
out  of  current  operating  expenses  and  a  reserve 
for  depreciation  hag  been  maintained  aa  fol- 
lows: For  1915,  $40,000;  1916,  $40,000;  1917, 
$70,000.  While  the  net  income  for  the  three 
years  is  different  yet  in  1915  and  1916  depreci- 
ation was  cared  for  out  of  operating  expenses 
while  in  1917  $30,000  was  set  aside  for  this  pur- 
pose. Deductmg  this  amount  from  the  larger 
income  in  1917,  leaves  the  net  income  for  the 
three  years  substantially  the  same,  so  that  the 
value  of  appellant's  property  may  be  approxi- 
mately determined  for  the  three  years  by  capital- 
izing the  net  income,  which  for  1917,  less  the  de- 
preciation reserve,  was  $216378.61,  which  was 
sufficient  to  pay  annual  interest  at  6  per  cent, 
on  the  bonded  debt  and  a  7  per  cent,  dividend  on 
capital  stock  to  the  amount  of  $2,081,837.28, 
which  is  somewhat  less  than  the  amount  of  capi- 
tal stock  outstanding.  Adding  together  the 
amount  of  bonds,  to  wit,  $1,380,000,  and  the 
sum  upon  which  the  net  income  would  pay  a  7 
per  cent,  dividend,  the  property  would  possess 
a  total  income-paying  value  of  $3,494337.28, 
which  would  be  substantially  tbe  same  for  each 
of  the  three  years,  and  is  very  largely  in  excess 
of  the  values  fixed  by  the  board  of  equalization. 

Appellant  seeks  to  eliminate  its  gas  plant 
from  consideration  upon  the  claim  that  amounts 
paid  by  it  for  gas  exceed  the  revenues  from  that 
source.  The  contract  under  which  appellant 
obtains  its  gas  is  not  in  the  record,  and  it  does 
not  appear  what  per  cent  of  its  income  is  re- 
ceived from  the  gas  and  electric  departments,  re- 
spectively. The  evidence  does  show  what  its  net 
income  is,  and  it  is  hardly  to  be  presumed  that 
the  company  would  be  operating  its  gas  depart- 
ment at  a  loss.  The  questions  of  law  involved 
in  this  case  have  been  determined  in  Re  Assess- 
ment of  Oklahoma  Gas  &  Electric  Company, 
this  date  decided.  Upon  the  autliorit^  of  that 
case,  the  action  of  the  board  of  equalisation  in 
each  of  the  three  cases  here  considered  is  affirm- 
ed.   All  the  Justices  concur. 


(CT  Okl.  289) 
STATE  ex  rel.  BREENB,  Chief  Deputy  In- 
spector of  OU  and  Gas,  v.  HOWARD, 
State  Auditor.     (No.  9114.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(Svllabui  &V  '^e  Court.) 
1.  Statks  «=a44^Kxi;cnTiv»  Office*— Crea- 
tion    AND     Devolution  —  Lkuislativjc 

POWEB. 

The  office  of  chief  deputy  inspector  of  ml 
and  gas  wdls,  created  by  chapter  207,  Laws 
1913,  p.  459,  was  not  imbedded  in  the  Con- 
stitution nor  created  in  pursuance  to  any  man- 
date thereof,  but  was  purely  a  creation  of  tbe 
statute,  and  it  was  within  the  power  of  the  Leg- 
islature to  abolish  the  office  by  transferring  the 
duties  thereof. 
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2.  CowariTUTiowAL  Law  «=942— IisaxsiATivx 
PowEK— Right  to  Question.  • 
Relator,  as  chief  deputy  inspector  of  oil 
and  gas  wells,  cannot  urge  the  objection  that 
the  legislature  is  without  power  to  denude  the 
office  of  chief  mine  inspector  of  any  portion  of 
the  duties  thereof  with  reference  to  the  inspec- 
tor of  oil  and  gas. 

8.  Statutes  &=>14I(1)— Auenduknt  bt  Ret- 
KBENCB— Constitution AL  Pbovisions. 
Chapter  207,  Laws  1917,  p.  386,  does  not 
poiport  to  amend  any  prior  law,  but  on  its  face 
appears  to  be  an  act  in  itself,  and  is  not  with- 
in the  inhibition  of  article  6,  I  67,  Williams' 
Constitution,  even  though  it  seeks  to  effectuate 
the  power  conferred  by  reference  to  and  requir- 
ing  the  officers  thereby  created  to  proceed  in  the 
performance  of  their  duties  in  accordance  with 
general  laws  formerly  enacted. 

Error  from  District  Court,  Oklahoma 
Connty;    Edward  Dewes  Oldfleld,  Judge. 

Mandamus  by  the  State  of  Oklahoma,  on 
relation  of  H.  H.  Breene,  Chief  Deputy  In- 
spector of  on  and  Gas,  against  E.  B.  How- 
ard, State  Auditor.  Judgment  for  defend- 
ant, and  plaintifr  brings  error.    Affirmed. 

Halner,  Bums  &  Toney  and  Stuart,  Cmce 
&  Cmce^  all  of  Oklahoma  City,  for  plaintUt 
in  error.  S.  P.  Freeling,  Atty.  Gen.,  and  J.  1. 
Howard,  Asst  Atty.  Gen.,  for  defendant  in 
error. 

HARDY,  J.  The  state,  upon  the  relation 
of  H.  H.  Breene  as  chief  deputy  inspector  of 
oil  and  gas,  commenced  an  action  In  the  dis- 
trict court  of  Oklahoma  county  against  EX  B. 
Howard,  as  state  auditor,  praying  a  writ  of 
mandamus  directed  to  said  defendant  requir- 
ing liim  to  audit  and  allow  the  claims  of  re^ 
lator  for  salary  and  expenses  as  chief  dep- 
uty inspector  of  oil  end  gas  for  the  month  of 
March,  1917.  The  auditor  approved  said 
claim  up  to  and  including  March  17th,  but 
refused  to  approve  same  for  the  remainder 
of  said  month  for  the.  reason  that  the  duties 
pertaining  to  the  office  held  by  relator  bad 
been,  by  chapter  207,  Session  Laws  1917,  p. 
386,  transferred  to  the  oil  and  gas  depart- 
ment thereby  established  under  the  Jurisdic- 
tion and  supervision  of  the  Corporation  Com- 
mission. PlaintiUr  had  been  appointed  chief 
deputy  lnq>ector  of  oil  and  gas  wells  by  the 
chief  mine  inspector  and  performed  the  serv- 
ices and  incurred  the  expenses  for  which 
claim  was  filed.  It  is  admitted  that  the  claim 
had  been  duly  approved  by  the  chief  mine  in- 
[^pector,  and  that  there  were  sufficient  funds 
in  the  hands  of  the  state  treasurer  for  the 
paymept  of  same;  Judgment  was  for  de- 
fendant, and  plaintiff  brings  wror. 

[1]  It  is  first  urged  that  relator  is  not  an 
officer  whose  term,  duties,  and  compensation 
are  witliin  the  protection  of  the  Constitution, 
but  tliat  he  is  an  employ^  without  a  term, 
and  therefore  has  no  such  right  in  the  sub- 
ject-matter of  the  legislation  referred  to  as 
firould  entitle  lilm  to  question  the  constitu- 
tionality thereof;  and,  further,  that  even  if 
he  be  an  officer  he  has  no  property  rights  In 


the  office,  nor  to  the  compensation  attached 
thereto,  and  therefore  cannot  assail  the  va- 
lidity of  such  legislation. 

Article  6,  |  26,  Wllll&ms'  Constitution,  is 
as  follows: 

"The  office  of  chief  inspector  ctf  mines,  oil. 
and  gas  is  hereby  created,  and  the  incumbent  of 
said  office  shall  be  known  as  chief  mine  inspec- 
tor. •  •  •  The  chief  mine  inspector  snail 
perform  the  dutiesL  take  the  oath,  and  execute 
the  bond  prescribed  by  the  Legislature." 

Article  e,  i  26,  is  as  follows: 

"The  Le^slature  shall  create  mining  districts 
and  provide  for  the  appointment  or  election  «t 
assistant  inspectors  therein,  who  shall  be  under 
the  general  control  of  the  chief  mine  inspector, 
and  the  Legislature  shall  define  their  qualifica- 
tions and  duties  and  fix  their  compensation." 

Section  IS  of  the  schedule,  among  other 
tilings  provides: 

"  •  *  *  The  chief  mine  inspector  shall  also 
perform  the  duties  required  by  laws  of  the  terri- 
tory of  Oklahoma  of  the  territorial  oil  inspector 
until  otherwise  provided  by  law." 

Article  6,  I  25,  creates  the  office  of  chief 
mine  inspector,  and  this  office  is  embedded 
in  the  Constitution,  but  the  duties  to  be  per- . 
formed  by  that  officer  are  to  be  prescribed 
by  the  Legislature. 

Article  6,  f  26,  commands  the  Legislature 
to  create  mining  districts  and  provide  for 
the  appointment  or  election  of  assistant  in- 
spectors therein,  and  declares  that  said  as- 
sistant Inspectors  shall  be  under  the  control 
of  the  chief  mine  Inspector,  and  requires  the 
Legislature  to  define  their  qualifications  and 
duties  and  to  fix  the  compensation  which 
they  are  to  receive,  and  section  13  of  the 
schedule  imposes  upon  the  chief  mine  inspec- 
tor the  performance  of  the  duties  delegated 
to  the  territorial  oil  inspector  at  the  time 
tlie  Constitution  was  adopted. 

Pursuant  to  the  mandate  of  article  6,  |  26, 
the  Legislature  of  the  state  at  its  first  ses- 
sion. Chapter  64,  Session  Laws  1907-06,  p. 
521,  and  in  article  2  of  said  chapter  prescrib- 
ed the  duties  and  qualifications  of  the  chief 
mine  inspector,  created  three  mining  dis^ 
tricts  and  provided  for  the  election  therein 
of  assistant  inspectors  (sections  3949,  3950. 
Rev.  Laws  1910),  and  prescribed  their  quali- 
fications and  the  comiwnsatlon  to  be  received 
by  them.  Relator  was  not  one  of  these,  buf 
his  office  was  created  by  chapter  207,  Laws 
1913,  p.  459. 

The  office  held  by  relator,  to  wit,  chief 
deputy  inspector  of  oil  and  gas  wells.  Is  not 
named  in  the  Constitution,  neither  is  any 
provisloa  made  therein  for  the  creation  of 
such  office,  and  therefore  the  office,  when 
created,  was  purely  a  creation  of  the  statute, 
and  it  was  within  the  power  of  the  Legisla- 
ture to  Increase  or  diminish  the  duties  of 
such  office  and  the  compensation  attached 
thereto.  And  the  Legislature  could,  in  its 
discretion,  abolish  the  office  at  will  or  trans- 
fer all,  or  any  portion,  of  the  duties  thereof 
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to  some  otber  oflJce  or  departm^t  U  not  pro- 
hibited by  tbe  Constitution. 

In  a  number  of  cases  it  baa  been  held  that 
county,  deputy  county,  or  other  municipal 
officials  are  not  officers  with  a  term,  but  are 
employes  without  a  term.  Board  of  Gom'rs 
T.  flart,  29  Okl.  693, 119  Pac  132,  37  L.  R.  A. 
(N.  S.)  888 ;  State  ez  rel.  Reardon  t.  Harper, 
33  Okl.  672,  123  Pac.  1038;  State  ex  rel.  Mat- 
lack  T.  Oklahoma  City,  38  Okl.  349,  134  Faa 
58 ;  Town  of  Luther  t.  Crossley,  45  OkL  611, 
146  Pac.  583.  And  it  has  also  been  held  that 
'  the  duties  of  such  officers  may  be  diminished 
or  entirely  taken  away  at  the  will  of  the 
power  which  created  them.  Town  of  Luthei 
V.  Crossley,  supra. 

In  Insurance  Go.  of  North  America  v. 
Welch,  154  Pac.  48,  It  was  held  to  be  within 
the  power  of  the  Legislature  to  create  an  ini 
surance  board  and  delegate  thereto  the  duty 
of  seeing  to  the  execution  of  the  laws  of  the 
state  then  In  force,  or  that  may  be  thereafter 
ipassed  In  relation  to  insurance  and  insurance 
companies  doing  business  in  this  state.  This 
was  so  because  the  ConsUtution  did  not  de- 
fine tbe  duties  of  the  insurance  commission- 
er, but  established  an  insurance  department 
and  left  to  the  Legislature  the  detail  of  pre- 
scribing the  duties  to  be  performed  by  the 
insurance  commissioner.  The  distinction  be- 
tween that  case  and  tills  lies  in  the  fact  that 
the  Insurance  board  created  was  a  part  of 
the  insurance  department,  and  that  the  duties 
delegated  to  the  Insurance  board  thus  created 
were  not  transferred  to  another  department 
of  the  state  government  The  decision  is  in 
point,  however,  upon  the  principle  that  the 
Legislature  may  define  the  duties  attached  to 
an  office  where  such  authority  Is  delegated  by 
the  Constitution. 

The  law  must  necessarily  be  so  because 
officers  are  nothing  more  than  the  agents  of 
the  state  for  effectuating  the  public  purposes 
for  which  the  state  was  created,  and  the  pow- 
er to  create  or  abolish  offices  was  Intended  to 
further  tbe  public  convenience  and  necessity, 
and  so  too  are  the  terpis  for  which  they  are 
selected,  and  the  duties  which  are  delegated 
to  them.  If  the  power  of  the  Legislature,  in 
the  absence  of  constitutional  prohibition,  to 
abolish  an  office  when  the  necessity  therefor 
has  ceased  to  exist  be  denied,  progress  and 
improvement  In  government  according  to  the 
needs  of  the  times  would  be  arrested,  and 
the  state  would  Inevitably  become  a  great  pen- 
sion establishment  upon  which  to  quarter  a 
host  of  sinecures.  It  would  be  impossible  to 
arrange  the  different  branches  of  state  gov- 
ernment In  accordance  with  tbe  needs  there- 
of except  by  the  slow  and  cumbersome  meth- 
od of  constitutional  amendment,  and  no  gov- 
erment  could  be  competent,  or  perfect,  in 
the  absence  of  a  power  to  enact  and  repeal 
laws  and  to  create  change  or  discontinue  the 
agents  through  whom  tbe  execution  of  these 
laws  Is  secured.  Such  power  is  and  will  be 
Indispensable  for  the  preservation   of  the 


body  p(Altlc  and  the  safety  of  the  oonunnnlty 
ItselfL  Butlei^  v.  Commonwealth,  10  How. 
102,  13  L.  Ed.  472;  Taylor  v.  Beckham,  178 
n.  S.  648,  20  6up.  Ct  8^,  1009,  44  U  Bd. 
1187. 

It  was  therefore  within  the  power  of  the 
Legislature  to  increase  or  diminish  tbe  du- 
ties of  the  office  -held  by  relator,  or  to  trans- 
fer the  duties  thereof  to  some  other  officer, 
unless  prohibited  by  the  Constitution,  even 
though  such  transfer  had  the  effect  of  abol- 
ishing said  office.  Mechem  on  Public  Offi- 
cers, H  463-465. 

[I]  The  question  whether  It  was  within  tbe 
the  i>ower  of  the  Legislature  to  denude  the 
office  of  chief  mine  inspector  of  tbe  duties 
transferred  by  the  act  is  a  question  in  which 
relator  has  no  interest,  and  is  therefore  not 
presented  for  our  consideration  and  we  ex- 
press no  opinion  thereon.  It  is  an  estab- 
lished rule  that  the  Supreme  Court  will  not 
pass  upon  the  constitutionality  of  an  act  of 
the  Legislature  nor  any  of  its  provisions,  un- 
til there  is  presented  a  proper  case  in  whidi 
it  is  made  to  appear  that  the  person  com- 
plaining has  an  Interest  in  the  very  ques- 
tion urged,  and  would  be  entitled  to  the  bene- 
fits of  any  decree  that  might  be  rendered  on 
the  decision  of  such  question'  or  would  be  sub- 
ject to  tbe  burdens  thereof.  Insurance  Co.  of 
North  America  v.  Welch,  164  Pac.  48 ;  Black 
V.  Gelssler,  150  Pac.  1124.  Therefore,  when  It 
Is  determined  that  the  oonstitutional  require- 
ments as  to  the  passage  of  the  act  have  been 
complied  with,  and  the  power  of  the  Legisla- 
ture to  abolish  the  office  held  by  relator  baa 
been  sustained,  his  interest  in  the  subject- 
matter  of  the  legislation  has  been  deter- 
mined. 

In  Black  et.al.  v.  Oeissler  et  aL  (not  yet 
officially  reported)  169  Pac.  1124,  it  was  held 
that  plaintiff  could  not  urge  constitutional 
objections  to  chapter  24,  Session  Laws  1916, 
p.  33,  commonly  known  as  the  registration 
law,  because  it  did  not  appear  that  he  would 
be  affected  in  any  way  by  the  act,  except 
that  he  would  be  required  to  pay  the  tax 
therein  provided  for,  and  It  was  further  held 
that  an  efficient  remedy  was  provided  by  stat- 
ute to  protect  his  interest  as  a  taxpayer.  In 
Wiley  V.  Sinkler,  179  U.  8.  68,  21  Sup.  Ct 
17,  45  L.  Ed.  84,  the  Supreme  Court  of  the 
United  States  held  that  plaintiff  could  not 
question  the  validity  of  a  law  requiring  reg- 
istration of  voters  because  it  did  not  aK>ear 
that  plaintiff  was  affected  thereby. 

It  has  also  been  held  that  a  white  man,  up- 
on trial  for  an  alleged  crime,  cannot  ques- 
tion the  constitutionality  of  an  act  because  it 
excludes  negroes  teom  the  Jury.  Common- 
wealth ▼.  Wright  79  Ky.  22,  42  Am.  Bep.  203. 
And  also  that  a  man  cannot  raise  the  objec- 
tion that  under  the  law  women  are  excluded 
from  service  as  Jurors.  McKlnney  v.  State, 
3  Wyo.  719,  30  Pac.  293, 16  L.  B.  A.  710.  And 
it  is  fhrther  held  that  a  white  man  cannot 
raise  the  objection  that  a  law  Is  invalid  b» 
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caase  it  ezclndes  negroes  from  etjiial  benefits 
in  the  public  scbools  in  tbe  state.  Marshall 
V.  Donovan,  10  Bush  (Ky.)  681.  And  so  a 
plalntUf  in  a  divorce  suit  who  bas  not  resid- 
ed witbin  tbe  state  tbe  length  of  time  pre- 
scribed by  statnte  regulating  action  for  di- 
Torce  cannot  diallenge  tbe  constitutionality 
thereof.  Pugb  v,  Pugb,  25  S.  D.  7,  124  N.  W. 
969,  82  L.  R.  A.  (N.  S.)  954.  Neither  can  a 
Bberifl  object  to  tbe  constitutionality  of  an 
act  fixing  tbe  fees  of  certain  officials  on  tbe 
ground  that  it  is  local  and  special,  where  tbe 
provisions  as  to  tbe  sheriff  are  complete  witb- 
in  themselves,  and  capable  of  being  executed 
Independently  of  tbe  provisions  relating  to 
otber  officers.  Henderson  v.  State  of  Indiana 
ex  reL  Stout,  137  Ind.  562,  36  N.  B.  257,  24 
L.B.  A.469. 

Legislation  bas  frequently -been  sustained 
in  respect  of  corporatlcms  even  though  held 
invalid  as  to  natural  persons,  or  corporations 
of  different  classes.  Tullis  v.  Lake  Erie  & 
Western  R.  B.  Co.,  175  U.  S.  348,  20  Sup.  Ct 
136,  44  L.  Ed.  192;  Pittsburgh,  C,  C.  &  St.  L. 
R.  Co.  T.  Montgomery,  152  Ind.  1,  49  N.  B.  582, 
68  L.  R.  A.  875,  71  Am.  St  R^.  301;  Leep 
V.  St.  Louis,  I.  M.  &  S.  R.  Co..  68  Ark.  407,  25 
S.  W.  75,  23  L.  R.  A.  264,  41  Am.  St  Rep. 
109;  St  Louis,  L  M.  &  S.  R.  Ce.  v.  Paul,  64 
Ark.  83,  40  S.  W.  706,  87  L.  R.  A  604,  62  Am. 
Bt  Rep.  154.  For  further  illustrations  of 
tbe  extent  and  aiq;>Ucatlon  of  the- rule  tbe  fol- 
lowing cases  may  be  examined:  MicLaury  v. 
Watelsky,  39  Tex.  Civ.  App.  394,  87  S.  W. 
1045;  Cronin  v.  Adams,  192  U.  S.  108, 24  Sup. 
Ot  219,  28  U  Ed.  365;  Fidelity  &  Cas.  Co. 
▼.  Freeman,  109  Fed.  847,  48  C.  O.  A.  692,  64 
X<.  R.  A  680;  State  ex  rel.  People's  F.  Ins. 
Co.  V.  Michel,  125  lia.  65,  51  South.  66;  Com. 
V.  Porter,  113  Ky.  675,  68  S.  W.  621 ;  McCuUy 
V.  Chicago,  B.  &  Q.  R.  Co.,  212  Mo.  1,  110  S. 
W.  711 ;  State  v.  Rose,  40  Mont  66, 105  Pac. 
82;  People  ex  rel.  Kenny  v.  Kolks,  89  App. 
Div.  171,  85  N.  T.  Supp.  1100;  Sweeney  v. 
•Webb,  33  Tex.  Civ.  App.  324,  76  S.  W.  766; 
State  ex  rel.  Kellogg  v.  Currens,  111  Wis.  431, 
87  N.  W.  561,  56  L.  R.  A.  252 ;  State  v.  Barr, 
78  Tt.  97,  62  Atl.  43 ;  McClelland  v.  Denver, 
36  Colo.  486,  86  Pac.  126, 10  Ann.  Cas.  1014; 
Bits  V.  Lightston,  10  Cal.  App.  685,  103  Pac 
863. 

[S]  Tbe  legislation  is  assailed  as  being  un- 
constitutional on  tbe  ground  and  for  tbe  rea- 
son that  it  is  in  conflict  with,  and  in  direct 
violation  of,  article  6,  |  57,  Williams'  Consti- 
tation,  which  provides: 

"  *  •  ♦  And  .  no  law  shall  be  revived, 
amended,  or  the  provisions  thereof  extended  or 
conferred,  by  reference  to  its  title  only;  but 
BO  mncb  thereof  as  is  revived,  amended,  extend- 
ed, or  conferred  shall  be  re-enacted  and  publish- 
ed at  length." 

l%e  act  is  said  to  be  in  conflict  with  this 
provision  of  tbe  Constitution  because  tbe 
amendatory  provisions  of  chapter  96,  Session 
Laws  1915,  wbicb  relator  says  are  amended 
by  it,  are  not  re-enacted  and  published  at 
length  as  provided  in  said  clause  of  the  Con- 
171  P.--8 


stitution.  Said  chapter  207,  Session  Laws 
1917,  does  not  purport  to  amend  any  other 
chapter  or  section,  but  on  its  face  purports 
to  be  a  complete  act  in  itself  providing  for 
tbe  creation  of  an  oil  and  gas  department 
under  tbe  Jurisdiction  of  tbe  Corporation 
Commission  for  the  appointment  of  a  chief 
oil  and  gas  conservation  agent,  conferring 
exclusive  jurisdiction  on  the  Corporation 
Commission  in  reference  to  the  conservation 
Of  oil  and  gas  and  tbe  inspection  of  gasoline 
and  oil,  the  product  of  crude  petroleum,  and 
repeals  all  acts  or  parts  of  acts  in  conflict 
therewith  and  declares  an  emergency. 

Tbe  provision  of  tbe  Constitntlon  relied 
upon  was  intended  to  prevent  the  mischief 
which  arose  by  the  enactment  of  amendatory 
statutes  so  blind  in  terms  that  tbe  legisla- 
tors themselves  were  sometimes  deceived  in 
regard  to  their  effect,  and  tbe  public,  from  tbe 
difflcolty  in  making  tbe  necessary  examina- 
tion and  comparison,  failed  to  become  ap- 
prised of  tbe  changes  made  in  the  laws  by 
the  enactment  of  sucb  legislation.  A  fa- 
miliar illustration  was  the  passage  of  an  act 
amending  a  prior  act  which  purported  only 
to  Insert  certain  words,  or  to  substitute  a 
phrase  of  another  by  referring  thereto  with- 
out re-enacting  the  section  affected.  Su<di 
constitutional  provisions  have  always  re- 
ceived a  liberal  constrnction  with  the  view 
of  preventing  the  evil  at  which  they  were 
aimed,  but  when  the  statute  in  itself  appears 
to  be  original,  and  in  itself  intelligible  and 
complete,  and  does  not  either  in  its  title  or 
in  the  body  thereof  appear  to  be  revisory  or 
amendatory  of  any  law,  it  is  not  within  tbe 
inhibition  of  section  57,  art  5,  even  though 
sucb  act  seeks  to  effectuate  the  power  con- 
ferred by  referring  to,  and  requiring,  the  of- 
ficers thereby  created  to  proceed  in  tbe  per- 
formance of  their  duties  In  accordance  with 
tbe  general  laws  previously  enacted.  City  of 
Pond  Creek  v.  Haskell,  21  Okl.  711,  97  Pac. 
338;  No.  9182,  In  re  Application  of  John  W. 
Lee,  168  Pac  63;  1  Lewis'  Sutherland,  Stat 
Const  I  243. 

To  bold  otherwise  would  require  that 
every  statute,  local  or  general,  must  con- 
tain within  Itself  every  detail  necessary  for 
its  complete  execution,  and  the  Leglslatare, 
when  it  desired  to  adopt  the  procedure  or 
some  matter  of  detail  contained  in  another 
statute,  could  not  by  suitable  reference 
thereto,  make  tbe  law  effective,  but  must 
embrace  in  the  proposed  legislation,  and  ac- 
tually insert  therein,  every  provision  neces- 
sary for  a  complete  working  law  in  itself 
without  referring  to  any  other  provision  of 
tbe  statute,  Tbe  misdiief  produced  by  audi 
construction  would  lead  to  Innumerable  repe- 
titions of  the  laws  on  tbe  statute  books,  and 
would  rmder  them  too  bulky  and  cumber- 
some for  any  reasonable  use,  and,  in  addi- 
tion, would  render  them  confusing  and  unin- 
telligible almost  beyond  tbe  power  of  the 
mind  to  conceive. 
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A  Tery  full  discussion  of  this  question, 
with  copious  citation  of  authorities  and  com- 
ment thereon,  sustaining  the  view  here  ex- 
pressed is  found  in  the  case  of  City  of  Pond 
Creek  et  al.  t.  Haskell,  Governor,  et  al.,  21 
Okl.  711,  Vt  Pac.  838. 

The  judgment  is  affirmed.  All  the  Jus- 
tices  concur. 


(67  OkL  293) 

CHICAGO,  B.  I.  &  P.  RY.  CO.  t.  WEAVER. 
(No.  8107.) 

(Supreme  Court  of  Oklahoma.    Felx  12,  1018.) 

(Byllahua  by  the  Court.) 
Afpeai.  aho  Ebbob  «=>773(5)  —  Bbiefb  —  Rx- 

VEBaA.L. 

Where  plaintiff  in  error  has  served  and  filed 
hia  brief  in  compliance  with  the  rules  of  this 
court,  and  defendant  in  error  has  neither  filed  a 
brief  nor  offered  an  excuse  for  such  failure,  the 
court  is  not  required  to  search  the  record  to 
find  some  theory  upon  which  the  judgment  of 
the  court  below  may  be  sustained;  but  may, 
where  the  authorities  cited  in  the  bnef  filed  ap- 
pear reasonably  to  sustain  the  assignments  of 
error,  reverse  the  case  in  accordance  with  the 
prayer  oi  the  petition. 

Error  from  County  Court,  Stephens  Coun- 
ty; J.  W.  Marshall,  Judge. 

Action  by  Will  Weaver  against  the  Chica- 
go, Rock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed,  and  cause  remanded  for 
new  trlaL 

Kent  W.  Shartel,  of  Oklahoma  City,  and 
C.  O.  Blake,  R.  J.  Roberts,  and  W.  H.  Moore, 
all  of  Bl  Reno,  for  plalntill  In  error. 

KANE,  3.  This  Is  an  action  for  damages 
for  being  wrongfully  ejected  from  a  passen- 
ger train,  commenced  by  the  defendant  in 
error,  plaintiff  below,  against  the  plaintiff 
in  error,  defendant  below.  Upon  trial  to  a 
jury  there  was  a  verdict  in  favor  of  the 
plaintiff  In  the  simi  of  $141.70,  upon  which 
judgment  was  dnly  entered,  to  reverse  which 
this  proceeding  In  error  was  commenced. 

It  seems  that  the  plaintiff,  who  resided  at 
Duncan,  Okl.,  had  been  on  a  visit  to  Wichita 
Falls,  Tex.,  and  in  returning  from  Wichita 
Falls  to  Duncan  a  controversy  arose  between 
the  plaintiff  and  the  train  auditor  as  to 
whether  the  plaintiff  was  an  interstate  or  an 
intrastate  passenger.  The  contention  of  the 
auditor  was,  and  the  contention  of  the  rail- 
way company  now  is,  that  the  plaintiff  was 
an  interstate  passenger,  and  that  as  such  the 
auditor  was  bound  to  collect  from  him  the 
rate  for  interstate  passengers  prescribed  by 
Its  duly  published  and  filed  tariffs,  and  not  the 
intrastate  rates  of  either  Texas  or  Oklahoma, 
which  were  Somewhat  lower. 

Counsel  for  plaintiff  in  error,  in  compli- 
ance with  the  rules  of  this  court,  have  filed 
a  brief  wherein  they  set  out  portions  of  the 
record  and  call  attention  to  many  authorities 


which  seem  to  sumwrt  their  contention. 
Among  the  cases  cited  to  which  they  call 
special  attention  is  M.,  K:  &  T.  By.  Co.  v.  Asb- 
Inger,  162  Paa  814.  L.  R.  A.  1917D.  1180, 
which  they  say  is  precisely  In  point  and  tlier»- 
fore  decisive  of  the  case  at  bar. 

The  defendant  in  error  has  filed  no  brief, 
although  the  time  has  long  since  expired  for 
doing  so.  It  is  well  settled  in  this  jurisdio- 
tlon  that,  where  plaintiff  in  error  has  served 
and  filed  bis  brief.  In  compliance  with  the 
rules  of  this  court,  and  defendant  in  error 
has  neither  filed  a  brief  nor  offered  an  ex- 
cuse for  such  failure,  the  court  is  not  re- 
quired to  search  the  record  to  find  some  the<wy 
upon  which  the  judgment  of  the  court  below 
may  be  sustained,  but  may,  where  the  au- 
thorities dted  in  the  brief  filed  appear  rea- 
sonably to  sustftln  the  assignments  of  error, 
reverse  the  case  in  accordance  with  the 
prayer  of  the  petition.  C.  B.  I.  &  P.  By.  Co. 
V.  Booher,  34  Okl.  64,  124  Pac.  760:  Hampton 
v.  Thomas,  35  Okl.  629.  130  Pac.  961;  IMevert 
V.  Balney,  41  Okl.  81,  136  Pac.  1086;  Midland 
Valley  R.  Co.  r.  Horton,  46  Okl.  634, 149  Pac. 
131;  St.  I/.  A  8.  P.  B.  Co.  ▼.  Metts.  48  Okl. 
602.  149  Pac.  197;  St.  I*  &  8.  P.  R.  Co.  v.  Ha- 
worth,  48  Okl.  132,  149  Pac.  10S6:  St  I*  ft  8. 
P.  R.  Co.  V.  TiOwrance,  Adm'x,  169  Pac.  1086, 
not  yet  officially  reported. 

As  the  authorities  cited  by  counsel  for 
nlnlntifT  In  error,  and  particularly  the  case  of 
M.,  K.  *  T.  By.  Co.  ▼.  Ashlnger,  supra,  ap- 
pear reasonably  to  sustain  the  assl^raents  of 
error,  the  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial.    All  the  Justices  concur. 

(«7  Okl  281) 
BOARD  OP  COHPRS  OP  OKT^ATTOMA 
COUNTY  V.  BEATY.     (No.  9370.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(8yUabu»  hy  the  Court.) 

Clerks  or  Coubts  ®=>12,  33— Evidenck  4=> 
25(1)— Statutes  iS=>102(4) — Salabt— Clas- 
sification— Judicial  Notice. 
Act  approved  March  7,  1911  (Laws  1910-11, 
c.  60),  amended  chapter  69,  |  30,  Laws  1910, 
and  fixed  the  salary  of  the  clerk  of  the  district 
court  in  counties  having  a  populBtion  in  excess 
of  60,000  at  $3,000  per  annum.  Act  approved 
May  1. 1913  (chapter  161,  Laws  1913),  provided 
that  the  office  of  clerk  of  the  district  court  and 
certain  others  were  thereby  consolidated  into 
the  office  of  court  clerk,  and  section  9  of  that 
act  fixed  his  compensation  as  provided  by  act 
approved  March  7, 1911,  for  the  clerk  of  the  dis- 
trict court.  But  construing  act  approved  May 
1,  1913,  and  May  19,  1913  (Laws  1913,  c.  212), 
in  pari  materia  with  section  1  of  the  latter  oper- 
ating as  a  proviso  on  section  6  of  the  former,  we 
held  (RatcliEf  v.  Fleener  et  al.,  43  Okl.  652,  143 
Pac.  1051),  that  said  consolidation  did  not  apply 
to  counties  having  a  population  in  excess  of 
80,000,  thereby  excluding  O.  county.  But  act 
approved  February  1,  1915  (Laws  1015,  c.  6), 
in  effect  repealed  the  proviso  and  extended  the 
consolidation  of  Act  May  1,  1913,  to  counties 
having  a  population  of  more  than  60,000,  there- 
by excluding  O.  county,  and  by  section  4  amend- 
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ed  section  9  of  act  approTed  Ma?  1,  1918,  so  aa 
to  read  that  the  salary  of  the  clerk  in  counties 
haying  a  population  of  60,000  or  less  should  be 
that  provided  for  clerk  of  the  district  court  by 
act  approved  March  7,  1911,  and  that  in  coun- 
ties of  more  than  00,000,  he  should  receive  a 
■alary  of  $2,100.  Held,  that  when  the  Legisla- 
ture, by  section  4,  amended  section  9  as  stated, 
the  effect  was  to  adopt  by  implication  and  in- 
corporate therein  the  act  approved  March  7, 
1911,  so  as  to,  among  other  things,  provide  that 
the  salarjr  of  the  court  clerk  in  counties  having 
a  population  in  excess  of  C0,000  and  not  to  ex- 
ceed 60,000  shall  be  $3,000,  and  in  counties  hav- 
ing a  population  of  more  than  60,000,  his  sal- 
ary shall  be  $2,100.  And  as  thus  incorporated 
act  examined,  and  held,  that  while  six  of  the 
clMaificfttitms  made  by  the  act  may  be  just  and 
reasonable,  when  the  act  makes  the  further 
clasaificaUon  that  in  counties  having  a  popula- 
tion of  more  than  60,000,  which  we  judicially 
know  inclndes  O.  county  only,  the  clerk  shall  re- 
ceive an  annual  Salary  of  $2,100  only,  thereby 
placing  his  salary  below  that  of  a  clerk  in  a 
comity  containing  a  population  of  34,000,  who, 
nnder  the  act,  receives  a  salary  of  $2,110,  the 
classification  ia  arbitrary  and  unjust,  and,  being 
a  general  law  which  fails  to  operate  uniformly 
throughout  the  state,  violates  Const,  art  5,  { 
68,  and  cannot  be  sustained  in  so  far  as  it  at- 
tempts to  fix  the  salary  of  the  court  derk  in 
counties  having  a  population  of  more  than  60,- 
000.  B^d,  further,  uat  act  approved  March  7, 
1911,  fixes  plaintifTs  salary  as  court  clerk  of  O. 
county  at  $3,000  per  annum,  and  ia  the  gov- 
erning statute  here. 

Error  from  District  Court,  Oklahoma  Coun- 
ty;  Eldward  Dewes  Oldfleld,  Judge 

Action  by  James  Beaty  against  the  Board 
of  County  Conunlssioners  of  Oklahoma  Coun- 
ty. Demurrer  to  petition  overruled,  and  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    AfiOrmed. 

See,  also,  156  Pac.  1181. 

Chas.  B.  Selby,  Co.  Atty.,  of  Oklabmna  City, 
and  S.  P.  £Yeellng,  Atty.  Gen.,  and  R.  K. 
Wood,  Asst.  Atty.  Gen.,  for  idalntlff  In  error. 
D.  S.  Levy  and  McAdams  &  Haskell,  all  of 
Oklaboma  City,  for  defendant  In  error. 

TDRNER,  J.  On  May  2, 1917,  James  Beaty, 
the  duly  elected,  qualified,  and  acting  court 
clerk  of  Oklahoma  county,  defendant  In  er- 
ror, having  theretofore  been  paid  his  salary 
aa  such  by  the  board  of  county  commission- 
as  for  the  next  preceding  January  and  Feb- 
mary  at  the  rate  of  $260  per  month,  in  the 
district  court  of  that  county,  after  the  same 
had  been  disallowed,  sued  the  board,  plain- 
tiff In  error,  on  account  for  $260,  alleging  the 
same  to  be  his  salary  as  court  clerk  earned 
for  March  of  that  year.  After  a  uemnrrer  to 
Us  petition  was  overruled,  and  defendant  had 
thereupon  refused  to  plead  further,  there  was 
Judgment  for  plaintiff,  and  defoidant  brings 
the  case  here. 

Whether  the  court  was  rl^t  in  overruling 
the  demurrer  turns  upon  the  qaestiiHi  of 
whether  section  4  of  chapter  6  of  an  act  ap- 
proved February  1,  1915,  amending  section  9 
of  chapter  161,  Sess.  Laws  1913,  so  as  to  fix 
the  salary  of  the  court  clerk  at  $2,100  in 
counties  having  a  population  of  more  than  60,- 
000  Is  unconstitutional,  and  whether  the  gov- 1 


emlng  act  Is  an  act  entitled  an  "Act  amend- 
ing section  30  of  an  act  entitled  'An  act  re- 
lating to  certain  county  and  district  oflScers,' 
chapter  68  of  Sess.  Laws  1910,  repealing  all 
laws  In  conflict,"  approved  March  7, 1911  (Sess. 
L.  1910-11,  c.  60,  p.  139),  and  fixing  the  salary 
of  the  district  clerk  In  counties  having  a 
population  In  excess  of  60,000  at  $3,000  per 
annum.    Of  this  we  will  now  inquire. 

After  the  latter  act  had  amended  section  80 
of  the  act  referred  to,  so  as  to  read: 

'lie  deik  of  the  district  court,  the  clerk  of 
the  superior  court,  the  county  clerk,  the  county 
treasurer,  and  the  register  of  deeds,  shall  re- 
ceive as  their  full  compensation  the  following 
salaries:  In  ooontiea  having  a  population  of 
not  to  exceed  7,000;  the  district  clerk  and 
register  of  deeds,  per  annum  $1,000.  The  coun- 
ty clerk  and  clerk  of  the  county  court,  per 
annum,  $1,000.  The  treasurer,  per  annum, 
$900. 

"In  counties  having  a  population  in  excess  of 
7,000  and  not  to  exceed  10,000  the  sum  of 
$1,300  per  annum.  In  addition  to  the  foregoing 
be  shall  receive  the  sum  of  $50  for  each  addi- 
tional 1,000  inhabitants  up  to  20,000  inhabit- 
ants. In  addition  to  the  foregoing,  in  counties 
in  excess  of  20,000  and  not  exceeding  30,000 
the  sum  of  $25  for  each  additional  1.000.  In 
addition  to  vis  foregoing,  in  counties  having  a 
population  in  excess  of  30,000  and  not  to  ex- 
ceed 40X)00,  the  sum  of  $15  for  each  additional 
1,000.  In  addition  to  the  foregoing,  in  counties 
having  a  population  in  excess  of  40,000  and 
not  to  exceed  50,000  the  sum  of  $10  for  each 
additional  1,000;  and  in  counties  having  a 
population  in  excess  ol  50,000  the  sum  of  $8,- 

— along  came  an  act  approved  May  1,  1913 
(chapter  161,  Sess.  I*  1913,  p.  830),  which  pro- 
vided that  the  office  of  derk  of  the  district 
court,  clerk  of  the  county  court,  and  clerk  of 
the  superior  court  were  thereby  consolidated 
into  the  office  of  court  clerk,  who  should  per- 
form the  duties  of  all  of  the  offices  thus  con- 
solidated. Section  9  of  that  act  fixed  bis 
compensation  thus: 

"The  court  derk  and  county  clerk,  provided 
for  in  this  act,  shall  each  receive  the  same 
salary,  as  fuU  compensation  for  their  services, 
as  is  provided  by  law  for  the  district  derk  and 
county  derk" 

— ^whlch,  by  the  former  act,  was  fixed  at  $3,- 
000  per  annum  In  counties  having  a  popula- 
tion of  more  than  50,000.  But,  construing 
said  act,  which  we  shall  call  the  consolidation 
act,  in  pari  materia  with  an  act  approved 
May  19, 1913  (Laws  1913,  c.  212),  we  held  that 
section  1  of  that  act  should  operate  as  a  pi^ 
viso  on  section  6  of  the  consolidation  act  so 
as  to  provide  that  the  consolidation  should 
not  apply  to  countles.sadi  as  Oklahoma  coun- 
ty having  a  population  of  over  80,000.  Rat- 
liff  v.  Fleener  et  aL,  43  OkL  652,  143  Pac. 
105L  Then,  along  came  an  act  approved  Feb- 
ruary 1,  1815  (chapter  6,  Sess.  L.  1915,  p.  5), 
whidi  we  will  call  the  second  consolidation 
act,  and  which,  by  enacting  in  htec  verba  sec- 
tion 1  of  the  consolidation  act  without  said 
proviso,  repealed  it  and  extended  the  con- 
solidation of  the  first  act  to  counties  having  a 
population  of  more  than  60,000  (thus  includ- 
ing Oklahoma  county),  and  by  section  4  of 
that  act  amended  section  9  of  chapter  161 
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(Sess.  I&  1013),  or  the  first  consolidation  act, 
BO  as  to  read: 

"The  court  clerk  and  the  county  clerk  provid- 
ed for  in  this  act  in  each  county  having  a  pop- 
ulation of  60,000  or  less,  as  now  or  hereafter 
ahown  by  the  last  federal  census,  shall  each 
receive  the  same  salary  as  full  compensation  for 
their  services,  as  provided  by  law  for  the  clerk 
of  the  district  court  and  county  clerk.  In  coun- 
ties having  a  population  of  more  than  -60,000 
as  now  or  hereafter  shown  by  the  laat  federal 
census,  the  court  clerk  and  county  clerk,  shall 
each  receive  a  salary  of  twenty-one  hundred  dol- 
lars (12,100)  per  annum." 

And  by  section  6  amended  section  11  of  said 
act  so  as  to  abolish  the  office  of  clerk  of  the 
district  court,  derk  of  the  county  court,  clerk 
of  the  superior  court,  and  register  of  deeds 
In  every  county  of  the  state.  It  Is  the  con- 
tention of  plaintiff  that  when  said  section  4  of 
the  act  approved  February  1,  1915,  provides, 
as  we  see,  that  "the  court  clerk  and  the 
county  clerk  provided  for  In  this  act.  In  each 
county  having  a  population  of  60,000  or  less, 

*  *    *    shall  each  receive  the  same  salary 

•  •  •  as  [Is]  provided  by  law  for  the  dis- 
trict clerk  and  county  clerk,"  It  means  that  in 
counties  of  60,000  or  less  the  same  salaries 
shall  be  paid  the  court  clerk  as  are  provided 
for  district  and  county  clerks  In  counties 
having  a  population  of  60,000  or  less  by  the 
act  of  March  7,  1911  (Sess.  I*  1911,  c  60,  p. 
189),  and  that  when  said  section  further  pro- 
vides, "In  counties  having  a  population  of 
more  than  60,000,  •  •  »  the  court  clerk 
and  county  clerk,  shall  each  receive  a  salary 
of  $2,100  per  annum,"  that  said  section  Is  un- 
constitutional, in  that,  construing  both  acts 
in  pari  materia,  the  classification  of  counties 
on  Its  face  Is  so  unfair,  arbitrary,  and  Ir- 
rational that  the  same  can  neither  be  sus- 
tained as  a  general  law  under  article  6,  S 
69,  of  the  Constitution,  for  the  reason  its 
operation  Is  not  uniform  throughout  the  state, 
nor  na  a  special  law,  for  the  reason  that  no 
notice  of  Its  intended  Introduction  was  filed 
In  the  office  of  the  secretary  of  state  pur- 
suant to  article  5,  (  32,  of  the  Constitution, 
which  Is  admitted  on  demurrer. 

When  the  Legislature,  by  section  4  of  the 
act  approved  February  1,  1915,  amended  sec- 
tion 9  of  the  act  aforesaid  so  as  to  read  as 
stated,  the  force  and  effect  thereof  was  to 
adopt  by  Implication  and  incorporate  there- 
la  the  act  of  March  7,  1911,  and  together 
they  should  read: 

"The  court  clerk  and  the  county  clerk  pro- 
vided for  in  this  act  in  each  county  having  a 
population  of  60,000  or  less,  as  now  or  here- 
after shown  by  the  last  federal  census,  shall 
each  receive  the  same  salary  as  full  compensa- 
tion for  their  services,  as  provided  by  law  for 
the  clerk  of  the  district  court  and  county  clerk," 

That  Is  to  say: 

"In  counties  having  a  population,  as  now  or 
hereafter  shown  by  the  last  federal  census,  not 
to  exceed  7,000,  per  annum  $1,000.  In  counties 
having  a  populabon,  as  now  or  hereafter  shown 
by  the  last  federal  census,  in  excess  of  7,000 
and  not  to  exceed  10,000.  the  sum  of  $1300 
per  annum.  In  addition  to  the  foregoing,  he 
shall  receive  the  sum  of  |50  for  each  additional 
1,000  inhabitants  up  to  20,000  inhabitants.    In 


addition  to  the  foregoing,  !n  connties  In  ex- 
cess of  20,000  and  not  exceeding  30,000  the 
sum  of  $25  for  each  additional  1,000.  In  addi- 
tion to  the  foregoing,  in  counties  having  a  pop- 
ulation in  excess  of  30,000  and  not  to  exceed 
40,000,  the  sum  of  $15  for  each  additional  l.OOO. 
In  addition  to  the  foregoing,  in  counties  havinc 
a  population  in  excess  of  40,000  and  not  to  ex- 
ceed 50,000,  the  sum  of  $10  for  each  additional 
1,000;  and  in  counties  having  a  population  in 
excess  of  50,000  (and  not  to  exceed  60,000)  the 
sum  of  $3,O0O;  in  counties  having  a  population 
of  more  than  60,000  as  now  or  hereafter  shown 
by  the  last  federal  census,  the  court  clerk  and 
county-  clerk  shall  each  receive  a  salary  of 
twen<7-one  hundred  dollars  ($2,100)  per  an- 
num." 

And  when  the  Legislature  by  this  act  di- 
vided the  counties  of  the  state  into  five 
classes,  and  provided  in  the  first  that  the 
salary  of  the  derk  In  oounties  of  less  than 
7,000  population  should  be  $1,000  i>er  annum, 
and,  in  the  second,  that  It  should  be  $1,300 
in  counties  with  a  population  of  from  7,000 
to  10,000,  Inclusive,  plus  $50  for  each  1,000 
additional  population  up  to  20,000,  It  meant 
that  In  counties  of  20,000  the  derk  shall  re- 
ceive $1,800.  And  when  the  act  makes  a 
third  dasslficatlon  and  says  that  In  addition 
to  $1,800,  In  counties  having  more  than  20,- 
000  he  shall  receive  $25  for  each  additional 
1,000  population  up  to  30,000,  It  means  that 
the  derk  In  a  county  of  30,000  shall  receive 
$2,050.  And  when  the  act  makes  a  fourth 
classification  and  says,  in  addition  to  $2,060, 
In  counties  having  a  population  of  more  than 
30,000  and  not  over  40,000,  he  shall  receive 
$15  for  each  additional  1,000,  it  means  that 
in  counties  of  40,000  he  shall  receive  $2,200. 
And  when  the  act  makes  a  fifth  classification 
and  says  that  in  addition  to  $2,200,  In  coun- 
ties having  a  population  of  more  than  40,000 
and  not  over  60,000,  be  shall  receive  $10  for 
each  addition  1,000,  It  means  In  counties  of 
50,000  he  shall  receive  $2,300.  And  when 
the  act  makes  a  sixth  classification,  and  says 
that  in  counties  having  a  population  in  ex- 
cess of  that  and  not  to  exceed  60,000,  he 
shall  receive  $3,000,  It  Is,  so  far,  a  Just  and 
reasonable  classification  based  upon  the  prop- 
osition that  the  more  populous  the  county, 
the  more  work  the  clerk  will  have  to  do,  and 
hence  the  more  compensation  he  shall  re* 
celve.  But  when  the  act  makes  the  further 
dasslficatlon  that  In  counties  having  a  popu- 
lation of  more  Xhan  60,000,  which  we  take 
Judicial  notice  Includes  Oklahoma  county 
only,  the  derk  shall  receive  an  annual  salary 
of  $2,100  only,  thereby  placing  his  salary  be- 
low that  of  a  derk  In  a  county  of  34,000  who^ 
under  the  act,  receives  a  salary  of  $2,110, 
the  dasslficatlon  thereby  becomes  arbitrary 
and  unjust,  and  cannot  stand  in  so  far  as 
providing  for  the  salary  of  plaintiff  Is  con« 
cemed  for  the  reasc«i,  being  a  general  law, 
it  falls  to  operate  uniformly  throughout  the 
state.  In  Burks  v.  Walker,  25  Okl.  353,  109 
Pae.  644,  we  said: 

"To  determine  whether  or  not  a  statate  to 
general  or  special,  courts  will  look  to  the  stat- 
ute to  ascertain  whether  it  will  operate  uni- 
formly upon  all  the  persons  and  parts  of  the 
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state  that  are  brooriit  witliin  the  relation  and 
ciicomstances  proyided  by  it  People  ex  rel,  v. 
Hoffman.  116  IlL  587  [5  N.  E.  596^  N.  B, 
788,  56  Am.  Rep.  793];  Nicholg  v.  Walter  et 
•L,  37  Minn.  264  [33  N.  W.  8001.  And  the 
operation  is  uniform  if  it  affects  anke  all  per- 
sons in  like  sitvation.  Bat  where  a  statute 
operates  npon  a  class,  the  daasification  must 
not  be  capricious  or  arbitrary  and  must  be 
reasonable  and  pertain  to  some  particularity  in 
the  subject-matter  calling  for  the  legislation. 
As  between  the  persons  and  places  included 
within  the  operation  of  the  law  and  those  omit- 
ted, there  must  be  some  distinctive  characteristic 
upon  which  a  different  treatment  may  be  reason- 
ably founded  and  that  furnish  a  practical  and 
real  basis  for  discrimination." 

And,  qoottng  approTlngly  from  Nichols  ▼. 
Walter  et  al.,  87  Minn.  264,  88  N.  W.  800, 
we  said: 

"It  is  not  essential  that  it  operate  upon  all 
the  inhabitants  of  the  state;  nor  is  it  an  ob- 
jection that  it  distinguishes  a  class  in  the  very 
nature  of  things,  the  law  must,  in  dealing  with 
persons  and  property  and  goTemmental  divi- 
sions, group  persons  or  objects  having  similar 
attriontes  into  classes,  and  the  general  assembly 
most  legislate  approt>riately  for  each,  and,  un- 
less it  IS  made  manifest  that  such  legislation 
is  directly  forbidden  by  the  Constitution,  or  the 
attempted  classification  is  purely  arbitrary,  un- 
reasonable, unjust,  or  capricious,  the  power  of 
the  General  Assembly  to  thus  classify  cannot  be 
successfully  challenged."  State  v.  Hogan,  63 
Ohio  St.  206,  68  N.  E.  672,  62  L,  B.  A.  863, 
81  Am.  St  Rep.  626. 

While  we  take  Judicial  notice  of  everything 
calculated  to  affect  the  validity  of  this  stat- 
ute, nothing  we  know  or  which  has  been 
suggested  tends  to  Justify  this  classification. 
For  here  is  an  act  which,  although  upon  its 
face  it  purports  to  be  founded  on  a  dasslfl- 
catlon  based  npon  the  propositlmi,  obrionsly 
correct,  that  the  more  populous  the  county, 
the  more  work  the  clerk  will  have  to  do,  and 
the  more  compensation  he  should  receive, 
providing  in  the  last  dassiflcation,  in  effect, 
that  Oklahoma  county,  the  most  populous 
county  in  the  state,  shall  be  placed  In  a  class 
by  itself,  that  the  basic  principle  of  the  act 
shall  not,  as  to  it,  apply,  but  the  contrary, 
and  that  the  more  work  the  court  clerk  in 
that  county  performs  the  less  pay  he  shall 
receive,  but  not  less  than  $10  per  annum 
less  than  the  court  clerk  in  a  county  contain- 
ing 34,000  population.  This  means  that  the 
clerk  in  Oklahoma  county,  having  a  popula- 
tion of  85,232  at  the  last  federal  census, 
shall  be  required  to  perform  about  2%  times 
as  much  work  for  pay  .equal  to  that  of  a 
court  clerk  in  a  county  having  a  population 
of  34,000.  Inasmuch  as  this  Is  a  statute  that 
excepts  from  the  operation  of  the  general 
law  Oklahoma  county,  without  any  good  rea- 
son, and  in  fact  without  any  reason  at  all  so 
far  as  we  can  see.  It  is  local  and  special  in 
Ua  nature  and  invalid  under  the  constitution- 
al provision  invoked.  1  Dill,  on  Municipal 
Corp.  (5th  Ed.)  i  170,  says: 

"Under  a  prohibition  of  special  legislation 
which  embraces  counties  within  its  operation, 
a  classification  of  counties  is  permissible,  and 
a  statute  which  applies  to  all  counties  of  a 
legitimate  class  is  a  general  and  not  a  local 
law.    ^Dierefore  counties  may  be  divided  into 


classes  aqcfvdinf  to  population  for  the  purpose 
of  assessing  property  for  taxation ;  or  for  the 
purpose  of  r^ulatine  the  compensation  of  coun- 
ty officers,  and  in  other  matters  relating  to  the 
organization  and  government  of  counties  where 
population  furnishes  a  reasonable  basis  for  dis- 
crimination. But  a  statute  which  excepts  from 
the  operation  of  the  general  laws  one  or  more 
counties  a  rule  of  law  which  is  not  applicable 
to  the  others,  when  no  good  reason  exists  why 
all  should  not  be  subject  to  the  same  rule,  is 
local  and  special,  and  is  Invalid  under  the  con- 
stitutional prohibition." 

State  ex  rel.  Douglas  ▼.  Rltt,  76  Minn.  531, 
79  N.  W.  635,  was  quo  warranto  to  try  the 
right  to  the  office  of  assessor  of  Ramsey  coun- 
ty. The  relator  S.  claimed  it  in  virtue  of 
certain  laws  set  forth  in  his  information. 
Respondent  R.  daimed  it  by  appointment  in 
Tirtne  of  a  certain  act  assailed.  Whether 
the  one  or  the  other  should  prevail  turned 
upon  the  constitutionality  of  the  latter  act 
It  provided  (Laws  1809,  c.  140) : 

"Section  1.  There  shall  be  elected  in  each 
county  in  this  state,  having  a  population  of 
not  less  than  100,000  and  not  over  185.000  in- 
habitants, a  county  assessor,  who  shall  hold  his 
office  for  two  years  from  and  after  the  first 
Monday  in  January  next  succeeding  his  elec- 
tion," etc. 

"Sec.  6.  That  the  board  of  county  commis- 
sioners of  such  counties,  shall  at  their  first 
meeting  after  the  passage  of  this  act  nominate 
and  appoint  a  county  assessor,  who  shall  fill 
such  office  •  *  •  until  the  next  general 
election  to  be  held  in  the  month  of  November, 
1900,  and  until  his  successor  is  elected  and  qual- 
ified.'' 

Of  it  the  headnotes  said : 

"The  primary  and  essential  provision  of  the 
act,  and  that  which  differentiates  counties  falU 
ing  within  its  operation,  is  that  it  provides  for 
one  county  assessor  for  the  whole  county,  in- 
stead of  an  assessor  for  each  municipal  divi- 
sion of  the  county,  as  provided  by  the  then  ex- 
isting general  laws." 

And  held: 

"That  the  entire  act  is  invalid,  as  being  spe- 
cial legislation  regulating  the  affairs  of  coun- 
ties In  violation  of  section  33,  art.  4,  of  the 
CJonstitution ;  the  attempted  classification  by 
population,  as  applied  to  the  subject  of  the  act, 
beinf  incomplete,  arbitrary,  and  eyasive  of  the 
provisions  of  the  (DonstituDon." 

In  the  body  of  the  opinion  it  was  said: 
"It  Is  also  urged  that  the  Legislature  must 
be  allowed  a  large  discretion  in  the  matter  of 
classification  by  population.  This  is  true,  but 
all  that  this  means  is  that  a  classification  of 
municipalities  by  population  in  statutes  relating 
to  their  structure,  macliinery,  and  powers  is 
legitimate  where  population  bears  a  reasonable 
relation  to  the  subject  of  the  legislation;  and, 
classification  in  such  cases  being  committed  to 
the  judgment  of  the  Iiegislature,  its  judgment 
should  prevail,  unless  the  classification  be  mani- 
festly arbitrary,  illusory,  or  applied  for  the  pur- 
pose of  evading  the  provisions  of  the  Constitu- 
tion. These  are  the  exact  facts  in  this  case. 
That  it  was  intended  to  apply  only  to  Ramsey 
county  would  not  be  clearer  if  the  act  had  in 
express  terms  so  stated." 

It  is  unnecessary  to  cite  further  authority 
on  a  point  so  clear.  But  see  Weaver  y.  Da- 
vidson County,  104  Tain.  315,  59  a  W.  1105; 
Morrison  v.  Bachert,  U2  Pa.  822,  6  Atl.  738; 
L'Hote  V.  Hilford,  212  111.  418,  72  N.  B.  899, 
103  Am.  St  Rep.  234;  Commonwealth  ex  rel} 
Brown  T.  Gumbert,  256  Pa,  631,  100  AO.  990; 
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Freeholders,  etc.,  t.  Stevenson,  46  N.  J.  Law, 
17a 

We  are  therefore  of  opinion  that  that  part 
of  the  act  approved  February  1,  1015  (Laws 
1815,  c.  6,  i  4)  which  reads,  "In  counties  hav- 
ing a  iwpulation  of  more  than  60,000,  as  now 
or  hereafter  shovra  by  the  last  federal  census, 
the  court  clerk  and  county  derk,  shall  eadi 
receive  a  salary  of  $2,100  per  annum,"  in  so 
far  as  it  attempts  to  provide  for  the  salary 
of  plaintiff,  is  unconstitutional  for  the  rea- 
son stated;  that  being  unconstitutloual,  it 
leaves  unaffected  that  part  of  the  act  approv- 
ed March  7,  1911  (Sess.  U  1911,  c.  60,  p. 
139),  operated  upon  by  the  second  consoli- 
dation act  as  stated,  fixing  the  salary  of  the 
court  <Herk  in  counties  having  a  population 
in  excess  of  50,000  at  $3,000  per  annum,  and 
that  such  is  the  governing  statute  here  under 
which  plaintiff  is  entitled  to  recover. 

The  judgment  is  therefore  affirmed.  All 
the  Justices  concur,  except  RAINET,  J.,  who 
concurs  in  conclusion.  XHACKlJiB,  J.,  not 
participating. 


(67  Okl.  309) 

PAULSEN  et  al.  v.  WESTERN  ELECTRIC 
CO.  et  aL    (No.  4634.) 

(Supreme  (Tourt  of  Oklahoma.    Feb.  12,  1918.) 

(Syllabut  hy  the  Court.) 

1.  Apfeai.  and  Ebbob  <&=>362— AssiaNMXNT 
or  Ebbob — Tbial  Ebbobs. 

Where  the  plaintiff  in  error  fails  to  assign 
as  error  the  overruling  of  his  motion  for  a  new 
trial,  tb6  Supreme  Court  has  no  power  to  re- 
view errors  alleged  to  have  occurred  during  the 
progress  of  the  trial. 

2.  Mechanics'  Liens  €=>304(3)  —  Lien  of 
Subcontbactob  —  Pebsonal  Jtidoueht 
against  owneb. 

A  subcontractor,  materialman,  or  workman, 
between  whom  and  the  owner  there  is  no  privity 
of  contract,  and  in  whose  favor  no  direct  liabil- 
ity has  been  imposed  upon  the  owner,  is  not  en- 
titled to  a  personal  judgment  against  the  owner. 

3.  Judgment  ®=»252(1) — Pbateb  fob  Relief 
— Recovebt. 

The  right  to  recover  depends,  not  upon  the 
prayer,  but  upon  the  scope  of  the  pleadings  and 
issues  made,  or  which  might  have  been  made  un- 
der them. 

4.  Afpeai.  and  Ebbob  9=31152  —  Judgment 
€=>251(1)  —  Pebsonal  Judgment  —  Issues 
— Modification. 

The  action  of  a  district  court  in  rendering 
a  personal  judgment  against  parties  defendant 
over  their  objection,  which  is  entirely  outside  of 
the  issues  as  made  by  the  pleadings,  constitutes 
reversible  error,  and  where  the  judgment  is  oth- 
erwise valid,  this  court  will  modify  the  same 
by  striking  from  the  judgment  that  part  errone- 
ously entered. 

Error  from  District  Conrt,  Onadian  Coun- 
ty;  John  J.  Carney,  Judge. 

Action  by  Western  Electric  Company 
against  Hans  C.  Paulsen  and  Hairy  Schafer 
a;ad  another.  Judgment  for  plaintiff,  and 
defendants,  Paulsen  and  Schafef,  bring  er- 
ror.   Modified  and  affirmed  on  rehearing. 


R.  B.  Forrest,  of  EI  Reno,  for  plaintiffs  in 
error.  J.  R.  Splelman,  of  Oklahoma  City, 
for  defendants  in  error. 

RAINEY,  J.  The  Western  Electric  Com- 
pany instituted  tills  action  in  the  district 
court  of  Canadian  county,  against  Hodge- 
Scott  Blectrlc  Company,  Henry  Schafer,  and 
Hans  C  Paulsen.  The  plaintiff  alleged,  in 
substance,  that  U  furnished  certain  electrical 
and  telephone  apparatus  to  the  Hodge-Scott 
Electric  Company,  which  company  installed 
said  apparatus  in  the  Southern  Hotel,  un- 
der a  contract  with  Henry  Schafer  and  Hans 
C.  Paulsen,  who  were  copartners,  transacting 
business  under  the  firm  name  and  style  oC 
the  Southern  Hotel.  Issue  was  Joined  with 
the  plaintiff  in  separate  answers  filed  by  the 
Hodge-Scott  Electric  Ck>mpany  and  the  de- 
fendants Schafer  and  Paulsen.  Trial  was 
had  to  a  Jury,  resulting  in  a  verdict  for  the 
plaintiff,  on  which  the  trial  court  rendered 
a  personal  Judgment  against  all  of  the  de- 
fendants for  the  amount  sued  for,  and  fixed 
a  lien  on  the  property  of  the  defendants, 
Schafer  and  Paulsen.  From  this  Judgment 
the  defendants  Schafer  and  Paulsen  have  ap- 
pealed to  this  court. 

[1]  The  petition  in  error  of  plaintiffs  In 
error  does  not  assign  the  overruling  of  the 
motion  for  a  new  trial  as  error,  and  for  that 
reason  we  cannot  review  the  errors  alleged 
to  have  occurred  during  the  trial.  Cleve- 
land et  aL  T.  Lempkin  et  al.,  165  Pac.  159 ; 
Witherspoon  v.  Smith  et  al.,  160  Pac.  57; 
Millus  et  ux.  T.  liowrey  Bros.,  164  Pac.  663 ; 
Keeuan  v.  Chastain,  164  Pac.  1145. 

[2,3]  Plaintiffs  in  error  contend  that  the 
court  erred  in  rendering  a  personal  Judg- 
ment against  them.  We  think  this  question 
Is  properly  raised  by  the  second  and  third 
assignments  of  error,  which  speciQcally  as- 
sign as  error  the  rendering  of  a  personal 
Judgment  against  them  which  was  without 
the  Issues  In  the  case. 

It  is  not  alleged  in  the  petition  that  plain- 
tiffs had  a  contract  with  the  defendants, 
Schafer  and  Paulsen,  for  the  furnishing  of 
the  electrical  apparatus,  or  that  there  was 
any  privity  of  contract  whatever  between 
them  and  the  plaintiff,  and  plaintiff  did  not 
allege  any  facts  entitling  it  to  a  personal 
Judgment  against  the  defendants,  Schafer 
and  Paulsen. 

In  Albertl  v.  Moore  et  al.,  20  Okl.  78,  93 
Pac.  543,  14  L.  R,  A.  (N.  S.)  1036,  we  held 
that  a  subcontractor,  materialman,  or  work- 
man, between  whom  and  the  owner  there  is 
no  privity  of  contract,  and  In  whose  favor 
no  direct  liability  has  been  Imposed  upon  the 
owner,  is  not  entitled  to  a  personal  Judgment 
against  the  owum'.  See,  also.  Union  Bond- 
ing &  Investment  Co.  v.  Bernstein  et  al.,  40 
Okl.  527,  139  Pac.  974. 

It  is  true,  that  in  the  prayer  of  the  peti- 
tion personal  Judgment  is  asked  against  the 
"defendants,"  but  it  is  well  settled  that  the 
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right  to  recoTer  does  not  depend  upon  the 
I>rayer  of  tbe  petiticni,  bnt  upon  the  scope  of 
the  pleadings  and  Issues  made,  or  which 
might  have  been  made  under  them.  Bom- 
ham-Hanna-Munger  D.  O.  Co.  v.  Hill,  17  N, 
M.  347,  128  Pac.  62 ;  Lncas  ▼.  Board  of  Com- 
mlsslonera  of  Ford  County,  67  Kan.  418,  73 
Pac.  56;  Wlllonghby  v.  Summers,  162  Paa 
206. 

We  are  satlsfled  that  the  personal  Jndg- 
ment  against  the  plaintiffs  in  error,  Schafer 
and  Paulsen,  was  entirely  outside  of  the  Is- 
sues in  the  case,  and  that  the  court  exceeded 
Its  authority  in  rendering  a  personal  judg- 
moit  against  the  plaintiffs  In  error.  The  sec- 
ond paragraph  of  tbe  syllabus  in  the  case  of 
Champion  et  nx.  t.  Oklahoma  City  Land  & 
Dereli^nient  Co.,  1S9  Pac.  864,  reads  as  fol- 
lows: 

"The  rendition  of  a  Jndgment  which  ia  entire- 
ly outside  of  the  Issaes  as  made  by  the  j^eadlnga 
constitutes  reversible  error." 

[4]  The  personal  Judgment  against  the 
Hodge-Scott  Ellectric  Company,  and  the  Judg- 
ment fixing  the  lien  on  the  property  of  the 
plaintiffs  in  error,  is  within  the  issues,  and 
is  valid,  and  for  this  reason  the  Judgment 
will  be  modified  by  striking  therefrom  that 
part  awarding  personal  Judgment  against  tbe 
lAalntiffs  in  error,  and,  as  modified,  the 
case  will  be  afllrmed.  All  the  Justices  con- 
cnr. 

<«r  Okl.  2M) 
TDTTIjB  v.  B*.  C.  FINEBTT  &  CO.  et  aL 
(No.  9141.) 
(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(Syllahui  hy  the  OourtJ 
L  Usury  *=»11—  What  OoNSTrmrxs. 

To  constitute  usury,  there  must  either  be 
a  loan  of  money  or  forbearance  of  a  debt  for 
which  the  borrower  pays  and  the  lender  know- 
ingly receives  a  higher  rate  of  interest  than  that 
allowed,  or  such  higher  rate  ia  reserved,  charg- 
ed, or  secured. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Usury.] 

2.  Usury  «=»63— Usubious   TRANaAonoNs— 

COMMIBSIOR. 

Where  T.. borrowed  $2,610  from  F.  &  Co. 
and  bv  agreement  executed  his  note  for  $5,610 
to  include  |3,O0O  commission  claimed  by  F.  & 
Co.  on  a  prior  transaction,  the  note  was  not 
rendered  usurious  b;  including  this  $3,000,  al- 
though the  commission  may  not  have  been  justly 
earned  or  may  have  been  extortionate  and  un- 
reasonable for  the  services  rendered, 

3.  UsuBY  «=»119— Evasion  of  Law  — Qukb- 

nON  rOB  JTUBT. 

Where  a  note  and  mortgage  executed  for  the 
loan  of  money  are  apparently  fair  on  their  face, 
and  the  interest  reserved  thereby,  as  disclosed  by 
the  terms  of  the  instruments,  is  within  the  legal 
limit,  but  the  claim  is  made  that  usury  was 
charged  under  a  pretended  claim  for  commission 
on  a  prior  transaction,  the  question  as  to  wheth- 
er the  amount  so  charged  was  in  good  faith 
claimed  as  a  commission,  or  _  was  a  doak  or 
device  to  evade  the  law  against  usury,  is  a 
question  of  fact  to  be  determined  by  the  jury. 

Error  from  District  (Tourt,  Oklahoma 
Coanty;   Edward  Dewes  Oldfleld,  Judge. 


Action  by  James  H.  Tuttle  against  F.  O. 
Finerty  &  Cd.  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Riddle  &  Hammerly,  of  Chlckasba,  for 
plaintiff  in  error.  £}verest  &  Campbell,  of 
Oklahoma  City,  for  defendants  in  error. 

OWEN,  J.  This  action  was  begun  by 
plaintiff  in  error,  in  the  district  court  of  Ok- 
lahoma county,  to  recover  double  the  amount 
of  alleged  usurious  Interest  paid  to  Finerty 
&  Co.  The  cause  was  tried  to  a  jury,  verdict 
rendered,  and  Jndgment  entered  for  the  de- 
fendants. 

[1]  It  appears  that  Janes  H.  Tuttle  made 
written  application  to  Flneity  &  Co.  for  a 
loan  of  $12,600,  and  executed  a  note  for  this 
sum  drawing  7  per  cent.  Interest,  payable  In 
10  years,  and  as  part  of  the  same  transac- 
tion executed  a  note  for  $3,866,  payable  in 
10  annual  installments;  this  note  represent- 
ing the  commission  to  be  paid  to  Finerty  ft 
Co.  for  procuring  tbe  loon.  A  portion  of  the 
$12,600  was  to  be  used  in  paying  off  existing 
loans  secured  l>y  mortgages.  When  the  mort- 
gagees holding  the  prior  loans  refused  to  re- 
lease the  mortgages  without  a  bonus  of  $700, 
the  loans  not  being  doe,  plaintiff  refused  to 
pay  the'  bonus  and  consummate  the  deal. 
Plaintiff  and  Sinerty  then  entered  into  a 
transaction  which  resulted  in  plaintiff  bor- 
rowing from  Finerty  &  Co.  $2,610,  for  which 
he  agreed  to  execute  his  note  secured  by 
mortgage.  To  this  amount  was  added,  by 
agreement  of  tbe  iwrties,  $3,(XX>  of  the  ohu- 
mlssion  claimed  by  Finerty  ft  Co.  for  nego- 
tiating the  loan  of  $12,500,  and  a  note  was 
executed  by  plaintiff  for  $5,610.  This  note, 
with  accumulated  Interest,  was  paid  at  ma- 
turity, and  furnishes  tbe  basis  for  this  suit 

Plaintiff  contends  that  the  notes  for  $12,- 
500  and  $3,865  were  executed  and  delivered 
upon  condition  that  tbe  prior  mortgagees 
would  release  their  liens  without  a  bonns, 
and,  since  they  refused  to  do  so,  Finerty  ft 
Co.  did  not  earn  the  commission  of  $3,000 
included  In  tbe  note  for  $5,610,  and  that  in 
truth  and  in  fact,  the  $3,000  was  charged 
plaintiff  for  the  use  of  $2,610.  Defendants 
contend  that  the  notes  were  delivered  un- 
conditionally, and  the  commission  was  earn- 
ed when  tbe  loan  of  $12,600  was  negotiated 
and  the  money  ready  to  be  paid  to  tbe  plain- 
tiff according  to  the  terms  of  the  application, 
and  as  a  compromise  and  in  settlement  it 
was  agreed  to  accept  $3,000  in  full  satisfac- 
tion of  the  commission.  This  issue  of  fact 
was  submitted  to  the  jury,  and  determined 
in  favor  of  the  defendants  and  against  plain- 
tiff's contention. 

Counsel  for  plaintiff  concede  that  the  orig- 
inal transaction  was  not  tainted  with  usury, 
and  that  Finerty  &  Go.  had  a  right  to  charge 
$3,866  commission  for  negotiating  tbat  loan. 
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but  Insist  the  company  had  no  right  to  any 
portion  of  the  commission,  because  the  money 
was  not,  in  fact,  paid  over  on  that  loan,  and 
that,  the  company  having  no  right  to  make 
that  charge,  the  note  for  $5,610  was  rendered 
usurious  when  $3,000,  claimed  as  commission, 
was  Incorporated  with  the  loan  of  $2,610.  A 
broker  employed  to  procure  a  loan  is  ordi- 
narily entitled  to  his  commission,  when  he 
bas  procured  a  person  able,  ready,  and  will- 
ing to  make  the  loan  on  the  terms  prescribed 
by  the  principal.  9  O.  J.  608.  But  even  if 
Flnerty  &  Co.  had  not  Justly  earned  the  com- 
mission. It  does  not  necessarily  follow  that 
the  note  for  $5,610  was  rendered  usurious 
by  including  the  |3,000.  The  company  was 
claiming  the  commission,  and  plaintiff  agreed 
that  It  be  Incorporated  in  the  note.  Plaia- 
titfa  testimony  on  this  point  la  to  the  effect 
that  he  was  compelled  to  agree  to  this  com- 
mission, although  It  was  not  earned.  In  order 
to  secure  the  loan  of  $2,610,  which  his 
straightened  circumstances  at  the  time  made 
it  Imperative  to  secure.  Talking  this  as  true, 
the  $3,000  did  Aot  constitute  usury.  It  was 
neither  a  loan  nor  the  forbearance  of  a  debt, 
but  simply  the  amount  which  Finerty  &  Co. 
claimed  to  have  earned  for  their  services  In 
negotiating  the  loan  fo];  $12,500.  It  is  essen- 
tial, in  order  to  establish  the  plea  of  usury, 
that  there  was  a  loan  or  forbearance  of  mon- 
ey, and  that  for  such  loan  or  forbearance 
there  was  an  intent  or  agreement  to  fake  or 
reserve  unlawful  interest.  Llvengood  v.  Ball, 
162  Pac.  766;  Davidson  v.  Davis,  59  Fhi.  476, 
62  South.  139,  28  Lk  B.  A.  (N.  S.)  102,  20 
Ann.  Cas.  1130;  Brlggs  v.  Steele,  91  Ark. 
468,  121  8.  W.  754. 

[2,3]  The  note  for  $5,610  and  the  mort- 
gage to  secure  the  same,  being  apparently 
fair  on  their  face,  and  the  interest  disclosed 
by  the  terms  of  these  Instruments  appearing 
to  be  within  the  legal  limit,  the  question 
whether  the  $3,000  was  in  payment  of  the 
commission  on  the  original  transaction,  or 
for  the  use  of  the  $2,610,  and  the  claim  for 
the  commission  merely  a  cloak  or  device  to 
evade  the  law  against  usury,  was  a  question 
of  feict  for  the  Jury.  Garland  v.  Union  Trust 
Co.,  164  Pac.  676.  Since  the  Jury  determined 
that  issue  against  plaintiff's  contention,  we 
must  consider  the  case  in  view  of  this  $3,- 
000  being  for  commission  claimed  and  not 
as  interest  charged. 

Counsel  for  plaintiff  contend  that  the  court 
erred  in  paragraphs  6,  9,  and  10  of  the  in- 
structions to  the  Jury.  In  paragraph  5  the 
jury  was  instructed,  In  effect,  that  If  Flnerty 
&  Co.  had  found  a  person  who  was  ready, 
able,  and  willing  to  make  the  loan  of  $12,500, 
as  provided  in  the  contract  of  employment, 
the  commission  was  earned,  and  that  such 
commission  was  good  as  part  consideration 
for  the  execution  of  the  note  for  $5,610. 
Counsel  insist  this  instruction  ignored  the 
theory  of  plaintiff  that  the  commission  was 
not  earned  because  the  application  for  the 


original  loan  was  made  on  condition  of  the 
release  of  the  prior  loan  without  payment  of 
bonus.  If  that  paragraph  stood  alone,  there 
might  be  cause  of  complaint,  but  in  para- 
graph 6  the  Jury  was  Instructed  that  If  they 
found  from  the  evidence  that  the  aK>licatlon 
for  the  original  loan  was  delivered  on  OMi- 
ditlon  that  it  was  not  to  become  effective  in 
the  event  the  prior  loan  could  not  be  paid 
and  the  mortgage  released,  except  on  pay- 
ment of  bonus,  then  Flnerty  &  Co.  would  not 
be  entitled  to  any  commissloD,  and  in  para- 
graph 7  the  Jury  was  further  Instructed  that, 
if  they  found  that  plaintiff  was  not  Indebted 
to  the  defendants  on  account  of  the  commU- 
sl(m,  but  that  the  claim  of  the  defendants  for 
the  commission  of  $3,000  was  Included  in  the 
note  of  $6,610  for  the  purpose  and  with  the 
intent  on  the  part  of  the  defendants  as  a 
bonus  or  additional  interest  for  the  use  of 
the  $2,610,  and  that  tbe  claim  for  commission 
was  only  a  pretense  and  cloak  to  cover  up 
the  real  transaction,  then  this  would  consti- 
tute usury,  and  the  verdict  should  be  for  the 
plaintiff. 

In  paragraph  9  the  Jury  was  instructed 
that  a  mere  failure  of  consideration  for  the 
note  of  $3,865,  by  a  failure  to  earn  the  com- 
mission, would  not  give  rise  to  a  cause  of 
action  In  favor  of  the  plaintiff  for  usury,  and 
that  if  the  Jury  found  from  the  evidence  that 
the  $3,000  was  Incorporated  in  tbe  note  for 
$5,610  by  agreement  of  the  parties,  in  settle- 
ment of  the  commission  claimed  to  be  due, 
although  this  commission  had  not  been  Just- 
ly earned  by  Flnerty  &  Co.,  then  this  would 
not  constitute  usury,  and  could  not  be  re- 
covered in  this  action,  but  recovery  could 
only  be  had  In  an  action  for  failure  of  con- 
sideration. 

In  paragraph  10  the  Jury  was  Instructed, 
in  effect,  that  since  neither  party  claimed  the 
original  transaction  for  the  loan  of  $12,500 
was  tainted  with  usury,  if  they  believed  the 
$3,000  was  agreed  upon  in  settlement  of  the 
claim  for  commission,  this  added  to  tbe  loan 
of  $2,610,  would  not  constitute  usury,  al- 
though the  Jury  might  believe  that  this  dalm 
for  commission  was  extortionate  and  exces- 
sive. Counsel  insist  that  the  effect  of  this 
paragraph  in  the  Instructions  was  to  invade 
the  Jury's  province  in  weighing  the  evidence 
and  Ignored  plaintlfTs  theory  of  the  case. 
It  appears  In  paragraph  12  the  Jury  was  in- 
structed that  the  paragraphs  of  the  Instruc- 
tions were  to  be  considered  together  as  a 
whole,  and  that  the  Jury  was  not  at  liberty 
to  select  any  one  or  more  of  the  paragraphs 
to  the  exclusion  of  the  others.  We  think  the 
Instructions  considered  as  a  whole  properly 
and  fairly  stated  the  law  applicable  to  the 
Issues.    Newton  v.  Allen,  168  Pac.  1009. 

Counsel  also  complain  of  error  committed 
by  the  refusal  of  the  court  to  give  certain 
instructions  requested.  Since  the  instruc- 
tions that  were  given  properly  and  fairly 
submitted  the  Issues  to  the  Jury,  it  followa 
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ttiere  was  no  error  in  the  refnaal  to  give  the 
Instmctlons  requested. 

It  appearing  there  was  competent  evidence 
reasonably  tending  to  support  the  verdict, 
the  Judgment  wlU  not  be  disturSed.  Arm- 
strong T.  Jenkins,  170  Paa  216,  No.  8434, 
not  yet  oflhdally  reported. 

The  Judgment  of  the  lower  court  is  af- 
firmed. All  the  Justices  concur,  except 
SHARP,  O.  J.,  and  RAINET  and  THACKSm, 
JJ.,  not  participating. 


(Cr  Okl.  296) 

STATE   ex  reL   FREELINO,  Atty.   Gen.,  ▼. 

HOWARD,  State  Auditor  (ALEXANDER, 

State  Treasurer,  Intervener).    (No.  9613.) 

(Supreme  Court  Of  Oklahoma.    Feb.  12,  1918.) 

(Syllahu*  by  ik«  Court.) 

1.  CoNsrrrunoNAi.  Law  «=9l2a— Impaibmknt 
OF  Oblioation  or  Contraotb— Bond. 

Chapter  89,  Laws  1910-11,  created  the  pub- 
lic building  fund,  to  be  composed  of  the  proceeds 
of  the  sale  and  rentals  of  section  33,  and  lands 
granted  to  the  state  in  lieu  thereof  for  chari- 
table and  penal  institutians  and  public  buildinga, 
and  authorized  the  isanance  and  sale  of  $3,000,- 
000  bonds,  which  should  be  payable  out  of  said 
fund,  and  pledged  the  faith  of  the  state  to 
safely. keep  and  preserve  the  proceeds  of  euch 
sale  and  rentals,  and  apply  same  to  the  pay- 
ment of  the  bonds  authorized  by  that  act,  and  to 
no  other  purpose  or  purposes.  Bonds  were  is- 
sued and  sold  to  the  amount  of  $2,451,000,  of 
which  there  have  since  matured  and  been  paid 
bonds  in  the  amount  of  $447,500.  In  1017  the 
Legislature  made  certain  appropriations  for 
public  buildings  payable  out  of  surplus  moneys 
in  the  public  building  fund.  Held,  that  so  long 
as  the  appropriations  did  not  exceed  the  amount 
that  would  be  due  on  the  amount  of  bonds  au- 
thorized but  not  issued,  with  the  interest  that 
would  accrue  thereon,  the  conditions  of  the  con- 
tract of  the  state  with  the  holders  of  outstand- 
ing bonds  would  not  be  impaired. 

2,  Statdteb  «=>224  —  GoRSTBUonoN— Sin>- 
GXQCENT  Legislation. 

Subsequent  legislative  enactment  may  be  re- 
sorted to  as  an  aid  in  the  interpretation  of  prior 
legislation  upon  the  same  subject. 
8.  States  «=>165 — Tbttst  roa  Bondholosbs— 
Mahagembnt. 
The  state,  as  trustee  for  the  bondholders. 
has  the  same  powers  as  any  other  trustee  would 
have  under  similar  circumstances,  and  is  under 
the  obligation  to  exercise  its  powers  for  the  con- 
servation of  the  trust  fund  and  the  accomplish- 
ment of  the  trust  purposes  as  a  prudent  man 
would  exercise  in  the  management  of  his  own 
affairs. 

Thacker,  J.,  dissentine. 

Uandamns  by  the  State  of  Oklahoma,  on 
relation  of  8.  P.  Freellng,  Attorney  General, 
against  E.  B.  Howard,  State  Auditor,  W.  Ia 
Alexander,  State  Treasurer,  Intervener.  Case 
snbndtted  by  agreement  pursuant  to  statute 
as  an  original  proceeding  after  leave  of  court 
obtained,  and  Judgment  for  relator. 

S,  P.  Freellng,  Atty.  Gen.,  and  Hunter  I* 
Johnson,  Asst  Atty.  Gen.,  for  plaintlfT.  Chaa 
F.  Bamett,  ol  Oklahoma  City,  for  defendant 
and  Intervener. 


HARDT,  J.  Tbls  Is  an  agreed  case  sub- 
mitted pursuant  to  the  provisions  of  sections 
5303  and  6306,  Rev.  Laws  1910,  filed  in  this 
court  as  an  original  proceeding  after  leave  of 
court  first  had  and  obtained. 

[1]  The  state,  upon  the  relation  of  the  At- 
tomey  General,  prays  a  writ  of  mandamus 
directed  to  the  state  auditor,  commanding 
him  to  open  accounts  against  the  public  build- 
ing fund  of  the  state  for  the  payment  there- 
from of  apprx^rlations  made  in  1917,  and  to 
issue  a  warrant  against  said  fund  in  favor  of 
W.  T.  Bmerl«di,  and  also  to  compel  said  audi- 
tor to  sign  certain  unsold  puUlc  building 
iMnds.  W.  L.  Alexander,  who,  as  state  treas- 
urer, holds  a  large  part  of  the  public  building 
bonds  of  the  state  which  have  been  deposited 
with  him  by  various  persons,  intervened,  and 
with  defendant  questions  the  right  of  the 
state  to  the  relief  prayed,  and  the  controver- 
sy is  submitted  to  the  court  to  determine 
whether  warrants  may  be  lawfully  issued 
against  said  public  Imlldlng  fund  to  meet  the 
appropriations  made  in  1917,  and  whether  the 
receipts  from  the  proceeds  of  the  sale  and 
rentals  of  lands  known  as  section  S3,  and  oth- 
er lands  granted  in  lieu  thereof  In  excess  of 
that  required  to  pay  maturing  installments  of 
bonds  and  accrued  interest  may  l>e  used  to 
pay  said  appropriations,  and  whether  certain 
unsold  public  building  bonds,  which  have 
been  signed  by  a  former  auditor,  approved  by 
a  former  Attorney  General  and  registered  by 
a  former  state  treasurer,  should  be  signed, 
approved,  and  registered  by  the  respective 
persons  now  occupyidg  those  positions.  The 
public  building  ftind  was  created  by  chapter 
89,  Laws  1910-11,  {  1,  of  which  declares 
that  all  moneys  received  from  the  sale  or 
rentals  of  section  33,  and  lands  granted,  In 
lieu  thereof,  should  constitute  and  be  known 
as  the  pnblic  building  fund.  Section  2  au- 
thorized the  issuance  and  sale  of  $8,000,000 
in  bonds,  payable  out  of  the  proceeds  of  said 
lands,  and  section  9  of  said  act  is  as  follows: 

"All  bonds  and  interest  thereon,  when  issued 
as  provided  for  in  this  act,  shall  become  payable 
out  of  the  public  building  fnnd  arising  from  the 
sale  or  rental  of  section  33,  and  lands  granted 
to  the  state  in  lieu  thereof,  untU  all  of  said 
bonds  and  interest  thereon  are  fully  paid.  And 
the  good  faith  of  the  state  is  solemnly  pledged 
to  administer  the  trust  created  by  the  terms  of 
the  Enabling  Act  and  the  Constitution  of  Okla- 
homa, to  apportion  and  dispose  of  all  lands  grant- 
ed to  the  state  for  charitable  and  penal  insti- 
tutions and  public  buildings,  as  the  Legislature 
may  prescribe,  and  safely  keep  and  preserve  the 
proceeds  of  the  rental  and  sale  thereof,  and  ap- 
ply same  to  the  payment  of  the  bonds  authorized 
by  this  act,  and  the  interest   thereon,   as  the 
same  falls  due,  and  to  use  such  funds,  consti- 
tuting the  public  building  fnnd,  for  no  other 
purpose  or  purposes.    All  bonds  shall  be  paid  in 
the  order  in  which  they  are  issued.    The  state 
treasurer,  commissioner  of  school  land  depart- 
ment and  county  treasurers   are  authorized  to 
receive  public  building  t>ondB  as  collateral  secu- 
rity for  the  deposit  of  public  funds  in  the  vari- 
ous banks  of  the  state." 
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Puranant  to  this  chapter  bonds  were  is- 
sued and  sold  In  the  amount  of  $2,451,000, 
of  which  amount  there  has  since  matured 
and  been  paid  bonds  In  the  sum  of  $447,500, 
leaving  outstanding  bonds  In  the  sum  of 
$2,004,000  with  coupons  thereto  attached  for 
Interest  yet  to  accrue  at  the  rate  of  5  per 
cent  per  annum. 

It  Is  conceded  that  the  provisions  of  said 
chapter  89  constitute  a  contract  between  the 
state  and  the  holders  of  the  bonds  now  out- 
Standing,  and  that  the  terms  of  said  contract 
cannot  be  Impaired  by  any  subsequent  leg- 
islation. The  general  rule  Is  that,  where  a 
special  fund  has  been  pledged  for  use  In  the 
payment  of  bonds  or  other  obligations,  such 
fund  may  not  be  diverted  to  any  purpose 
other  than  that  to  which  It  Is  pledged. 
Dlggs  v.  Lobsltz,  4  Okl.  232,  43  Paa  1069; 
Wabash  &  Erie  Canal  Co.  v.  Beers,  67  U. 
S.  (2  Blade)  448,  17  L..  Sd.  327;  Louisiana 
7.  Jumel,  107  U.  S.  711,  2  Sup.  Ct  128,  27 
Ik  Ed.  448;  Graham  v.  Horton,  6  Kan.  343; 
People  V.  Pachlco,  29  Cal.  210 ;  McsCauley  v. 
Brooks,  16  Oal.  11;  EdemUler  v.  City  of 
Tacoma,  14  Wash.  376,  44  Ftac.  877;  State 
V.  Cardozo,  8  S.  C.  71.  28  Am.  Rep.  276; 
Park  Y.  Candler,  113  Ga.  647,  39  S.  B.  89; 
Western  Savings  Fund  Society  v.  Philadel- 
phia, 31  Pa.  175;  Fazende  et  al.  v.  City  of 
Houston  (C.  C)  34  Fed.  95. 

The  Attorney  General  contends  that  the 
trust  provisions  of  chapter  89  do  not  pre- 
vent the  use  of  moneys  received  to  the  credit 
of  the  public  building  fund  In  excess  of  the 
amount  required  to  pay  Installments  of  bonds 
and  Interest  as  they  mature  for  the  purpose 
of  paying  appropriations  made,  and,  further, 
that  the  pledge  made  by  section  9  of  said 
chapter  extends,  not  alone  to  the  bonds  ac- 
tually sold,  but  to  the  full  amount  of  bonds 
authorized,  and  that  moneys  accruing  to  said 
fund  in  excess  of  the  amount  necessary  to 
pay  current  maturing  bonds  and  Interest 
may  lawfully  be  used  to  meet  appropriations 
made  without  Impairing  any  contract  obliga- 
tion contained  within  chapter  88,  so  long  as 
the  amount  used  does  not  exceed  the  amount 
of  unsold  bonds  and  Interest  that  would  ac- 
erne  thereon. 

[2]  Previous  to  the  sale  of  the  bonds  pro- 
vision had  been  made  for  the  sale  of  said 
lands  on  40  years'  time,  the  purchase  price 
to  be  paid  in  installments  and  to  bear  in- 
terest Rev.  Laws  1910,  art  1,  c.  69.  And 
according  to  this  plan  there  was  provided  an 
annual  Income  sufficient  to  pay  installments 
of  bonds  maturing  and  Interest  and  leave  an 
annual  surplus  of  from  $90,000  to  $100,000. 
It  certainly  was  not  the  intention  of  the  Leg- 
islature that  the  total  receipts  to  the  credit 
of  said  fund  should  be  paid  to  the  bondhold- 
ers, for  all  that  they  could  demand  would  be 
the  principal  amount  of  the  bonds  held  by 
them,  together  with  the  Interest  that  would 
accrue  thereon  according  to  the  terms  of  said 
bonds.  Neither  the  state  nor  the  purchasers 
of  said  bonds  understood  otherwise.    Was  it 


then  intended  that  all  of  said  fund,  other 
than  what  was  necessary  to  take  care  of  ac- 
cruing claims  of  bondholders,  should  remain 
intact  until  the  last  of  said,  bonds  had  been 
retired?  By  section  2  of  chapter  89  certain 
warrants  theretofore  issued  wtere  made  a  le- 
gal and  valid  lien  against  the  public  building 
fund,  and  by  chapter  34,  Laws  1913,  p.  67,  all 
moneys  in  the  building  fund,  in  excess  of 
the  amount  required  for  the  payment  of  out- 
standing bonds  and  interest  accruing,  was 
transferred  to  the  "union  graded  or  consoli- 
dated school  fund."  By  chapter  222,  Laws 
1917,  these  moneys  were  retransferred  to  the 
public  building  fund  "in  excess  of  the  amount 
for  which  bonds  have  been  issued,"  and  all 
appropriations  for  the  construction  of  pub- 
lic buildings  have  been  made  from  the  pub- 
lic building  fund.  Thus  we  have  legislative 
evidence  of  legislative  Intent  True  the  ob- 
ligations of  chapter  89  cannot  be  changed  by 
subsequent  legislation,  but  It  Is  permissible 
for  us  to  refer  to  such  subsequent  legislation 
in  order  to  determine  the  legislative  intent  in 
the  enactment  thereof.  Tiger  v.  Western  Ina. 
Co.,  221  U.  S.  286,  31  Snp.  Ot  678,  66  U  Ed. 
738;  Board  Oom'rs  v.  Alexander,  189  Pac. 
311. 

[3]  Not  all  of  the  bonds  which  were  au- 
thorized have  been  sold,  and  the  question 
arises.  Must  the  moneys  in  the  public  build- 
ing fund  not  needed  to  pay  maturing  bonds 
and  interest  lie  Idle  to  the  credit  of  said 
fund  until  all  of  said  bonds  have  matured 
and  been  paid  and  the  state  in  the  meantime 
be  required  to  borrow  moneys  for  the  credit 
of  said  fund,  and  thereby  'incur  larger  in- 
debtedness to  be  paid  from  said  fund?  No 
doubt  is  expressed  of  the  power  of  the  state 
to  sell  the  remainder  of  the  bonds  author- 
ized, and  it  is  admitted  that  should  this  be 
done,  a  liability  against  the  public  building 
fund  would  be  Incurred  in  excess  of  $1,000,- 
000,  while  if  the  moneys  available  and  not 
needed  for  present  demands  may  be  used,  a 
saving  of  more  than  $600,000  will  be  made 
thereby,  the  security  of  the  bondholders  be 
conserved  and  rendered  proportionately  more 
valuable.  The  obligation  of  the  state  In  the 
performance  of  the  trust  is  to  conserve  the 
trust  fund,  and  the  plan  proposed  is  conced- 
ed to  be  In  keeping  with  sound  business  prin- 
ciples and  for  the  best  interest  of  all  par- 
ties concerned,  but  It  is  said  to  be  in  vio- 
lation of  the  strict  letter  of  the  contract 
The  bondholders  may  be  heard  to  complain 
when  the  obligation  of  their  contract  with 
the  state  has  been  Impaired.  Graham  t. 
Horton,  6  Kan.  209;  Fazende  et  al.  v.  City 
of  Houston  (C.  C.)  34  Fed.  95 ;  Trustees,  etc., 
V.  BaUey,  10  Fla.  112,  81  Am.  Dec.  194;  Wfa- 
bash  &  Erie  Canal  Co.  v.  Beers,  67  U.  S^ 
(2  Black)  448,  17  L.  Ed.  327 ;  State  v.  Car- 
dozo, 8  S.  C.  71,  28  Am.  Rep.  275;  Park  T. 
Candler,  113  Qa.  647,  39  S.  E.  89. 

But  the  payment  of  said  appropriations 
according  to  the  arrangement  proposed  will 
not  have  that  effect    On  the  contrary  the 
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opposite  result  will  be  obtained.  Neither 
does  it  violate  the  letter  of  the  contract  bo 
long  as  the  sum  used  does  not  exceed  the 
amount  that  would  be  payable  on  both  prin- 
cipal and  interest  of  the  remaining  bonds  au- 
thorized in  the  event  of  their  sale. 

The  case  of  Trustees  of  the  Internal  Im- 
provement Fund  V.  Bailey,  10  Fla.  112,  81 
Am.  Dec.  104,  Is  dted  as  being  opposed  to  the 
conclusion  reached  herein.  The  facts  were 
that  certain  lands  had  been  granted  by  the 
United  States  to  the  state  of  Florida  for  the 
purpose  of  providing  a  system  of  internal  im- 
provements. Bonds  had  been  issued  against 
the  fund  derived  from  those  lands.  There- 
after the  state  undertook  to  divert  a  portion 
of  the  fund  to  work  upon  a  water  course.  In 
the  litigation  which  followed  the  court  held 
the  purpose  to  which  it  was  desired  to  devote 
the  fund  was  not  within  the  purposes  of  the 
trust  fund.  In  the  case  at  bar  the  state  de- 
sires to  apply  the  excess  moneys  on  hand  to 
the  very  purposes  which  would  be  accom- 
plished by  the  sale  of  the  remsdnder  of  the 
Ixmds  authorizeu.  In  the  later  case  of  Trus- 
tees of  Internal  Improvement  Fund  v.  Glea- 
Bon,  15  Fla.  384,  the  court  sustained  the  right 
of  the  trustees  to  apply  a  part  of  the  trust 
fond  to  the  improvement  of  the  trust  prop- 
erty. As  trustee  the  state  had  the  same  pow- 
ers as  any  other  trustee  under  similar  clr- 
cnmstances,  and  was  under' the  obligation  to 
exercise  such  powers  for  the  conservation  of 
the  trust  fund  and  the  accomplishment  of  the 
trust  purposes  as  a  prudent  man  would  exer- 
cise In  his  own  affairs.  Wyman  v.  Herard, 
9  OkL  35,  59  Pac.  1009;  Aiorrow  T.  County 
of  Saline,  21  Kan.  484;  39  Cya  295. 

It  is  the  substance  of  the  fund  in  whldi 
the  bondholders  are  interested  and  to  which 
they  look  for  security,  and  it  is  the  value  of 
that  fund,  and  not  the  mere  name  attached 
thereto  upon  which  they  may  rely.  Eidemil- 
ler  V.  City  of  Tacoma,  14  Wash.  376,  44  Pac. 
880.  And  if  by  reason  of  prudent  foresight 
and  good  business  judgment  the  fund  has 
been  enhanced  and  the  value  of  their  security 
Increased  without  any  part  thereof  being  de- 
voted to  other  purposes,  they  cannot  com- 
plain that  the  obligations  of  their  contract 
have  been  impaired  or  the  value  of  their 
security  injuriously  affected. 

The  claim  of  Emericb  Is  admitted  to  be  cor- 
rect, and  was  duly  approved,  and  defendant 
refuses  to  Issue  a  warrant  for  the  payment 
thereof,  for  the  sole  reason  that  he  is  not  ad- 
vised as  to  whether  such  act  upon  his  part 
would  be  l^al,  and  for  the  same  sole  reason 
refuses  to  open  accounts  against  the  public 
building  fund  in  accordance  with  the  ap- 
propriations made  in  1917,  and  the  prayer  of 
the  state  is  granted  and  the  auditor  is  di- 
rected to  issue  a  warrant  for  the  payment  of 
said  dalm  and  to  open  accounts  against  the 
Public  Building  Fund  In  accordance  with  the 
prayer  of  plaintiff's  petition. 


Whether  the  pledge  of  the  public  building 
fund  contained  in  chapter  89  simply  binds  the 
state  to  an  administration  of  the  fund,  and 
the  payment  .of  obligations  against  said  fund 
as  they  mature,  leaving  all  other  amounts 
in  excess  of  that  required  for  this  purpose 
subject  to  appropriation  prior  to  the  payment 
of  all  outstanding  bonds,  is  a  question  that 
we  need  not,  in  the  present  proceeding,  deter- 
mine. Entertaining  the  view  that  the  obli- 
gation of  the  contract  with  the  bondholders 
will  not  be  impaired  by  the  plan  proposed  so 
long  as  the  excess  moneys  used  do  not  ex- 
ceed the  amount  which  would  be  payable 
upon  the  balance  of  the  bonds  authorized, 
together  with  interest  that  would  accrue 
thereon,  we  leave  the  remaining  question  un- 
determined. 

Both  parties  join  in  the  request  that  if  we 
should  reach  this  conclusion  the  bonds  previ- 
ously executed  which  remain  unsold  should 
be  delivered  into  court  for  cancellation,  and 
It  Is  ordered  that  said  bonds  be  delivered  to 
the  clerk  of  this  court,  and  by  him  canceled 
as  prayed.  All  the  Justices  concur,  except 
SHARP,  C.  J.,  and  TURNER,  J.,  who  con- 
cur In  conclusion.    THAOKER,  J.,  dissents. 


(87  Okl.  304) 

ATCHISON,  T.  &  S.   P.  BT.  00.  et  aL  v 
STATE.     (No.  8219.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(Byllabut  by  the  Court.) 
Cabbiebs  (S=12(5)— Evidence  <®=20  (2)— Pub- 
lic Sebvice  Commissio.n's— Ueasonabls- 
NESS  OF  Rats  Obdeb— Judicxai,  Noiick. 
In  response  to  a  rule  to  Bbow  cause  why  the 
Corporation  Commisgion  should  not  issue  an 
order  providing  that  rates  now  charged  for 
freight  and  passenger  service  shall  not  be  ad- 
vanced by  any  carrier  until  such  advance  is 
approved  by  the  commission,  the  appellants  ap- 
peared and  filed  a  protest  denying  the  jurisdic- 
tion of  the  commission  to  make  such  order. 
Thereafter,  and  without  taking  any  extrinsic 
evidence  tending  to  show  the  necessity  for  or 
reasonableness  thereof,  a  final  order  was  is- 
sued, providing  that  the  appellants  "shall  not 
advance  the  rates  now  charged  for  freight  or 
passenger  service  until  such  advance  is  ap- 
proved by  the  commission  and  tariffs  regularly 
filed  with  the  commission."  Held,  that  said  or- 
der is  a  reasonable  exercise  of  the  power  and 
authority  conferred  upon  the  commission  by  the 
Constitution  and  laws  of  the  state,  and  invades 
no  substantial  right  of  the  appellants,  either 
state  or  federal.  Held,  further,  that  the  taking 
of  extrinsic  evidence  is  not  necessary  to  sup- 
port such  order  where  its  necessity  and  reason- 
ableness are  apparent  from  the  mere  statement 
of  conditions  contained  in  the  record,  of  which 
the  courts  and  commission  may  take  notice. 

Appeal  from  Corporation  Commission. 

Proceeding  by  the  Corporation  Commission 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company  and  others.  From  a  rate 
order  issued  by  the  Commission,  and  from  a 
denial  of  a  motion  for  new  trial,  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company 
and  others  appeal.    Order  aflSrmed. 
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J.  H.  Cottliigfbam  and  8.  W.  Hayes,  botb 
of  Oklahoma  CUy,  G.  O.  Blake,  of  El  Reno, 
CUfTord  Ij.  Jackson,  of  Muskogee,  and  R.  A. 
Klelnschmldt,  of  Oklahoma  City,  for  appel- 
lants. S.  P.  Freeling,  Atty.  Gen.,  Jno.  B. 
Harrison,  Aast  Atty.  Oen.,  and  Paul  A. 
Walker,  of  Oklahoma  City,  for  the  State. 

KANE,*  J.  This  Is  an  appeal  prosecuted  by 
the  above-named  appellants  from  Order  No. 
982  of  the  Corporation  Commission,  whereby 
It  was  ordered  that  said  appellants  "shall 
not  advance  the  rates  now  charged  for  freight 
and  passenger  service  until  such  advance  Is 
approved  by  this  commission,  and  tariffs  reg- 
ularly filed  with  the  commission."  The  sub- 
stance of  this  order  was  originally  Issued 
and  promulgated  In  th^  form  of  proposed  Or- 
der Na  143,  whereby  the  appellants  were  no- 
tified "to  appear  before  the  Corporation  Com- 
mission and  present  any  objections  It  may 
have  and  introduce  any  evidence  and  show 
cause  why  the  commission  should  not  issue 
an  order  providing  that  the  rates  now  charg- 
ed for  all  freight  service  and  the  rates  now 
charged  for  passenger  service  shall  not  be 
advanced  by  any  carrier  untU  such  advance 
is  approved  by  the  commission  and  tariff  filed 
with  the  commission."  Pursuant  to  this  rule 
to  show  cause  the  appellants  appeared  and 
protested  against  the  Issuance  of  the  pro- 
posed order,  upon  the  following  grounds :  (1) 
That  the  commission  is  without  Jurisdiction 
to  make  said  order  as  applied  to  freight 
rates;  (2)  that  the  commission  is  without 
Jurisdiction  to  make  said  order  as  applied  to 
passKiger  fares;  (3)  because  the  entire  In- 
trastate revenues  of  each  of  these  defendants 
is  insufficient  to  yield  a  fair  return  upon  the 
value  of  Its  property  devoted  to  the  intra- 
state business  of  these  several  defendants  re- 
spectively, and  particularly  is  the  Intrastate 
passenger  revenue  of  each  of  said  defendants 
insufficient  to  yield  a  fair  return  upon  the 
value  of  Its  property  devoted  to  the  intra- 
state passenger  business. 

A  short  time  after  this  protest  was  filed, 
the  Corporation  Commission  Issued  Its  final 
Order  No.  082,  without  taking  any  extrinsic 
evidence  for  the  purpose  of  showing  its  ne- 
cessity or  reasonableness.  Thereafter  the 
appellants  filed  their  motion  for  a  new  trial, 
upon  various  grounds,  which  was  overruled 
by  the  commission,  whereupon  the  appellants 
prosecuted  this  appeal  to  the  Supreme  Court 

The  grounds  for  reversal  of  the  order  of 
the  Commission  assigned  by  counsel  for  ap- 
jpellants  In  their  brief  may  be  summarized 
as  follows : 

1.  The  Corporation  Commission  erred  In 
promulgating  Order  No.  982,  because  said  or- 
der is  contrary  to  law  and  not  within  the  Ju- 
risdiction of  the  Corporation  Commission, 
in  that:  First,  there  was  no  evidence  Intro- 
duced to  show  that  said  order  was  necessary 
for  any  of  the  purposes  for  which  the  Corpo- 
ratloQ  Gommlssiou  Is  authorized  by  tb«  Con- 


stitution of  the  state  to  promulgate  orders 
prescribing  rates  and  charges;  second,  be- 
cause said  order  violates  paragraph  8,  f  8. 
art  1  of  the  Constitution  of  the  United 
States,  and  the  Act  of  Congress,  entitled  "An 
Act  to  Regulate  Commerce"  (Act  Cong.  Feb. 
4,  18S7,  c.  104,  24  Stat  379)  and  acta  amend- 
atory thereof. 

We  find  ourselves  quite  unable  to  agree  with 
any  of  these  contentions.  By  section,  18,  art 
9,  Williams'  Constitution,  the  Corporation 
Commission  is  granted  the  power  and  authori- 
ty and  is  charged  with  the  duty  of  supervising, 
regulating,  and  controlling  all  transportatl<xi 
and  transmission  companies  doing  business  In 
this  state  In  all  matters  relating  to  the  per- 
formance of  their  public  duties,  their  charges 
therefor,  correcting  abuses,  preventing  unjust 
discriminations,  and  preventing  extortion  by 
such  companies,  and  to  that  end  the  commis- 
sion shall  from  time  to  time  prescribe  and 
enforce  against  such  companies,  in  the  man- 
ner hereinafter  authorized,  such  rates,  charg- 
es, classifications  of  traffic,  and  rules  and 
regulations  and  shall  require  them  to  estab- 
lish and  maintain  all  such  public  service  fa- 
cilities and  conveniences  as  may  be  reason- 
able and  Just,  which  said  rates,  charges,  clas- 
siflcations,  rules,  and  regulations  adopted, 
or  acted  upon,  by  any  such  company.  Incon- 
sistent with  those  prescribed  by  the  commis- 
sion, within  the  stepe  of  Its  authority,  shall 
be  unlawful  and  void.  Another  portion  of 
the  same  section  requires  the  commission 
from  time  to  time  to  make  and  enforce  such 
rules  and  regulations  to  prevent  unjust  dis- 
crimination by  any  transportation  or  trans- 
mission company  in  favor  of,  or  against,  any 
person,  locality,  community,  connecting  line, 
or  kind  of  traffic.  In  the  matter  of  car  serr- 
Ice,  train  or  boat  schedule,  efficiency  of  trans- 
poriatlon,  transmission,  or  otherwise,  in  con^ 
nection  with  the  public  duties  of  sudi  com- 
pany. In  pursuance  of  the  power  thus 
granted,  It  seems  that  the  Corporation  Com- 
mission had,  some  time  prior  to  the  Issiianca 
of  Order  No.  982,  prescribed  and  fixed  a  gen- 
eral schedule  of  rates  for  Intrastate  passen- 
ger and  freight  service  applicable  to  the  vari- 
ous railroads  doing  business  within  the  state. 
The  purpose  of  Order  No.  982,  as  we  under- 
stand It,  is  to  require  the  railroads  to  submit 
to  the  commission  for  approval,  before  they 
become  effective,  any  schedule  of  rates  adt^t- 
ed  by  them  which  would  change  or  affect  the 
intrastate  rates  established  by  the  commis- 
sion. If  It  is  granted  that  the  Corporation 
Commission  has  the  power  of  promulgating 
Intrastate  rates — as  It  unquestionably  has— 
and  that  the  railroads  have  the  right  to 
change  such  rates.  It  would  seem  to  us  that 
an  order  such  as  Order  No.  982  would  not 
only  be  reasonable,  but  necessary,  for  the 
avoidance  of  unseemly  conflicts  of  authority 
between  these  two  bodies  which  might  grow 
out  of  this  condition,  and  that  it  would  also 
tend  to  encourage  efficient  and  orderly  co- 
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ordination  between  tbe  commission  and  the 
ofBcera  of  the  railway  comiMmies,  which  Is 
always  so  desirable  in  the  matter  of  the  en- 
forcement of  the  regulatory  laws  of  the 
state.  In  this  regard  we  are  Impressed  by 
the  fairness  of  the  following  statement  made 
by  the  commission  in  their  opinion  handing 
down  this  order: 

"In  determining  the  faimese  of  rates  to  be 
charged  for  pubhc  service,  both  parties  to  the 
service  must  be  considered.  Neitner  the  rights 
of  the  public  nor  those  of  tbe  carrier  are  to  be 
ignored.  It  is  a  rule  invariably  enforced,  that 
before  rates  charged  by  the  carrier  can  b«  re- 
duced, an  opportunity  to  be  heard  shall  be  giv- 
en to  the  carrier.  Carriers  Insistently  demand 
that  this  opportunity  shall  be  afforded,  in  or- 
der that  they  may  produce  such  evidence  and 
facts  as  they  deem  essential  to  a  proper  deter- 
miaation  of  the  reasonableness  of  the  rates  pro- 
posed. In  our  opinion,  the  public  should  not  be 
required  to  pay  advanced  rates  without  an  equal 
opportunity  to  be  heard.  In  other  words,  the 
public  who  pay  tho  rates  ouebt  to  be  considered 
npon  the  same  footing  with  the  carriers  who  fur- 
nish the  service.  No  rates  should  be  increased 
unless  there  is  good  reason  therefor;  if  the  car- 
rier deems  tbe  rates  charged  to  be  inadequate, 
certainly  tbis  conclusion  ought  to  be  founded  up- 
on facts  within  its  possession ;  if  so,  those  facts 
could  be  presented  to  the  commission  without 
casting  any  undue  burden  upon  tbe  carrier ;  if 
the  facts  do  not  warrant  such  increase,  no  ad- 
vance in  rates  should  be  allowed.  Moreover,  it 
is  a  well-known  fact  that  individual  shippers  are 
seldom  in  position  to  successfully  attack  tbe 
power  of  the  carrier  to  charge  and  collect  its 
published  rate;  the  shipper  must,  if  his  com- 
modities are  to  be  moved,  pay  whatever  charge  is 
made  and  look  to  the  future  for  reparation ;  ad- 
vanced freight  rates  may  circumscribe  the  activi- 
ties of  particular  manufacturing  concerns  and 
may  drive  wholesalers  and  jobbers  from  territory 
in  which  an  extensive  business  has  been  estab- 
lished. Yet  it  may  be  found  after  a  thorough 
investigation  that  there  was  no  jurisdiction  for 
the  advanced  rates.  We  believe  it  fairer  that 
the  investigation  into  the  reasonableness  of 
increased  rates  should  be  made  before  the  ad- 
vances are  put  into  effect,  rather  than  there- 
after." 

Order  No.  982,  as  we  construe  It,  and  as  it 
was  construed  by  the  Attorney  Genei'al  ap- 
pearing for  the  Corporation  Commission,  does 
not  in  terms  deny  the  railway  companies  the 
right  which  they  seem  to  contend  for  here  of 
changing  the  freight  and  passenger  rates  fix- 
ed by  the  commission  whenever  the  exigencies 
of  the  business  of  the  companies  require  such 
action,  but  Its  purpose  is  to  require  the  rail- 
roads to  present  their  new  schedules  of  rates 
to  the  Corporation  Commission  for  approval 
before  such  advance  in  rates  Is  made.  Coun- 
sel for  the  Corporation  Commission  say  In 
their  brief  that  the  only  effect  of  Order  No. 
982  is  merely  to  admonish  the  appellants  not 
to  violate  the  existing  rules  and  schedules  of 
rates  formerly  promulgated  by  the  commis- 
sion. The  order,  they  say,  does  not  require 
the  appellants  to  do  anything  which  would  in- 
jure them ;  they  are  not  required  to  do  any- 
thing which  would  cast  a  burden  upon  them ; 
they  are  simply  admonished  not  to  violate  the 
law;  so  much  and  no  more.  Therefore  the 
appellants  have  nothing  whatever  of  which  to 


complain,  or  upon  which  to  base  a  valid  com- 
plaint 

We  are  disposed  to  agree  with  this  view  of 
the  matter.  Bven  If  the  railroads  of  tbe  state 
have  the  rjght  contended  for,  to  change  the 
intrastate  rates  fixed  by  tbe  Corporation 
Commission,  a  rule  requiring  tbem  to  submit 
anch  schedule  to  the  Corporation  Commission 
for  approval  before  they  become  efTective 
would  not  be  unreasonable  in  view  of  the 
broad  regulatory  power  and  authority  confer- 
red upon  the  Corporation  Commission  by  the 
Constitution  and  statutes  of  the  state.  And 
in  the  Teiy  nature  of  things  it  is  difficult  to 
conceive  why  any  extrinsic  evidence  is  neces- 
sary to  support  such  an  order,  or  how  any  ex- 
trinsic evidence  could  be  procured  which 
would  render  the  necessity  or  reasonableness 
of  such  an  order  more  apparent  than  the  mere 
statement  of  conditions  contained  in  the  rec- 
ord before  us,  the  existence  of  which  the 
commission  and  court  take  notice.  Of  course, 
this  and  all  other  general  rules  and  orders  of 
a  similar  nature  promulgated  by  the  Corpora? 
tion  Commission,  prior  to  the  taking  over  of 
the  railroads  by  the  federal  government  as  a 
war  measure,  must  be  administered  In  tlie 
light  of  these  changed  conditions.  But,  as 
we  have  no  doubt  that  at  tbe  time  the  order 
was  entered  it  was  entirely  valid,  and  that  it 
now  Invades  no  substantial  right  of  the  ap- 
pellants, either  state  or  federal,  it  ought  to  be 
affirmed,  leaving  the  scope  of  its  present 
operation  to  the  sound  discretion  of  the  Cor- 
poration Commission. 

For  the  reasons  stated,  the  order  of  tbe 
Corporation  Commission  is  affirmed.  All  the 
Justices  concur. 


liAMBERX  V.  HARRISON.     (No.  8614.) 
(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(Syllalut  htl  the  Court.) 

1.  Bills  ano  Notes  <S=>49C(3)  —  Action  by 
Indorsee— Burden  of  Pboof. 

Where  an  action  is  brought  by  an  averred 
indorsee  of  a  promissory  note,  claiming  in  his 
petition  to  have  acquired  ownership  of  such 
note  by  such  indorsement,  and  a  properly  veri- 
fied answer  is  filed  containing  a  general  denial, 
the  burden  la  upon  such  averred  indorsee  to 
prove  by  a  preponderance  of  the  evidence  the 
executl(Hi  of  such  indorsement,  and  upon  his 
failure  to  offer  any  evidence  of  the  execution 
of  such  indorsement  the  evidence  is  insufficient 
to  sustain  a  judgment,  upon  said  note,  for  the 
averred  indorsee,  and  it  is  reversible  error  for 
the  court  to  overrule  a  motion  for  a  new  trial, 
based  upon  the  ground  that  the  judgment  ren- 
dered is  not  supported  by  sufficient  evidence. 

2.  Bills  AND  Notes  <S=>157— Neootiabioit— 
Conditions— "Negotiable  Instbumknt." 

Where  a  promissory  note  contains  a  condi- 
tion "that  in  the  event  that  said  note  is  paid 
at  maturity  that  6  per  cent,  shall  be  deducted 
from  the  amount  thereof,  and  nonpayment  of 
any  installment  for  more  than  thirty  days  after 
maturity  renders  remainmg  installments  due  at 
holder's  option,"  such  note  is  not  a  negotiable 
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instrument,  under  sections  4626  and  4627,  Gomp. 
Laws  1909. 

[Ed.  Note.— For  other  definitiong,  see  Words 
and  Phrases,  First  and  Second  Series,  Kegotia- 
ble  Instrument.] 

8.  Appeai,    and    Ebbos  ^=3237  (1),    238(1)  — 
Judgment— SurFiciKNCY  or  Evidkncb— Rk- 

VIEW. 

In  a  trial  of  a  cause  by  the  court,  the  ques- 
tion of  a  sufficiency  of  the  evidence  to  support 
the  judgment  may  be  reviewed  by  this  court 
u|)on  the  overruling  of  the  motion  for  a  new 
trial  alleging  the  insuffidency  of  the  evidence, 
although  there  lias  been  no  demurrer  to  the 
evidence  or  request  for  judgment  for  the  defend- 
ant. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Coiinty  Court,  Woodward  Coun- 
ty ;  Clyde  H.  Wyand,  Judge. 

Action  by  C.  W.  Harrison  against  C.  h. 
Lambert  Judgment  for  plaintiff,  motion  for 
new  trial  overruled,  and  defendant  brings  er- 
ror.   Beversed  and  remanded. 

Swlndall  &  Wybrant,  of  Woodward,  for 
plaintiff  In  error.  H.  W.  Patton  and  A.  W. 
Anderson,  both  of  Woodward,  and  Nicholas 
&  Lyle  and  John  H.  Halley,  all  of  Oklahoma 
City,  for  defendant  In  error. 

COIjLIEB,  C.  This  is  an  action  brought 
upon  a  promissory  note,  which  said  note  is 
in  the  following  words  and  figures: 

"Chicago,  Illinois,  August  31,  1908. 

"For  value  received,  the  undersigned  promises 
to  pay  at  Chicago,  Illinois,  to  the  order  of  the 
Puritan  Mfg.  Co.  five  hundred  dollars,  as  fol- 
lows: 

"S125— 4  months  after  date. 

"|125— 8  months  after  date. 

"|125— 11  months  after  date. 

"$125 — 14  months  after  date. 

"A  discount  of  6  per  cent,  will  be  given  If  the 
full  amount  of  this  instrument  is  paid  at  ma- 
turity of  first  installment.  Nonpayment  of  any 
installment  for  more  than  thirty  days  after  ma- 
turity renders  remaining  installments  due  at 
holder's  option." 

The  note  was  indorsed  on  its  back: 
"Security  State  Bank  at  Mooreland,  Okla- 
homa, September  18,  1906.  Pay  Johnson  Coun- 
ty Savings  Bank,  Iowa  City,  Iowa,  or  order. 
Puritan  Mfg.  Co.,  by  M.  H.  Taylor.  Pay  O. 
W.  Harrison,  or  order.  Johnson  County  Sav- 
ings Bank,  Iowa  Oity,  Iowa.  Geo.  L.  Palk, 
Cashier." 

It  Is  averred  In  the  petition  that  said  note 
prior  to  Its  maturity  was  indorsed  by  the 
Puritan  Manufacturing  Company,  sold,  as- 
signed, and  transferred  to  the  plaintiff  here- 
in for  a  valuable  consideration  without  no- 
tice of  any  equities  existing  between  the 
original  parties.  The  defendant  filed  an 
amoided  answer  admitting  that  he  had 
signed  the  instrument,  copy  of  which  is  at- 
tached to  plaintiffs  petition,  and  denies  gen- 
erally and  specifically  each  and  every  mate- 
rial allegation  contained  in  said  petition,  and 
6et  up  that  the  note  was  given  for  jewelry 
irhicb  was  worthless,  and  which  was  sold 
onder  guaranties,  and  that  said  guaranties 
bad  not  been  kept 

There  is  no  direct  or  circumstantial  evi- 


dence to  show  that  said  note  was  sold,  trans- 
ferred, and  assigned  by  the  Puritan  Manu- 
facturing Company  to  the  Johnson  County 
Savings  Bank  of  Iowa  City,  Iowa,  or  that 
the  Johnson  County  Savings  Bank  bad  ever 
sold,  transferred,  and  assigned  the  said  note 
to  plalntllf.  The  only  testimony  in  regard  to 
such  indorsement  of  the  note  being  that  same 
had  been  sent  to  A.  M.  Appelget,  a  member 
of  the  firm  bringing  the  action,  by  Balph 
Otto  of  Iowa  City;  that  the  attorney  of 
plaintiff  formed  a  partnership  with  one  Ap- 
pelget, and  at  the  time  the  note  sued  upon 
was  ia  the  hands  of  Mr.  Appelget,  and  after- 
wards it  was  in  the  hands  of  Appelget  and 
Herod  for  collection,  and  remained  so  until 
December,  1911;  that  it  was  subsequently 
returned  to  Balph  Otto  at  Iowa  City;  that 
the  indorsements  to  the  Johnson  County  Sav- 
ings Bank  of  Iowa  City  by  the  Puritan  Man- 
ufacturing Company  was  upon  the  note  prior 
to  its  being  returned  to  Balph  Ottoi,  but  the 
tndoi'sement  to  C.  W.  Harrison,  plaintiff,  by 
the  Johnson  County  Savings  Bank  of  Iowa 
City  was  not  upon  It  until  it  was  sent  a  sec- 
ond time  to  said  firm  for  collection. 

The  case  was  tried  to  the  court,  and  judg- 
ment rendered  for  the  plaintiff  In  the  sum  of 
$500,  with  6  per  cent,  interest  from  October 
31,  1909,  to  which  the  defendant  duly  except- 
ed. The  defendant  did  not  demur  to  the  evi- 
dence, or  ask  for  a  judgment,  but  made  time- 
ly motion  for  a  new  trial  upon  the  ground, 
among  other  grounds,  that  the  Judgment  of 
the  court  Is  not  sustained  by  sufficient  evi- 
dence. 

[2]  The  note  sued  upon  was  executed  pri- 
or to  the  enactment  of  our  present  "Negoti- 
able Instruments  Law,"  and  in  our  opinion  is 
not  a  negotiable  instrument  because  it  is  not 
payable  at  a  time  and  in  a  sum  definite,  by 
reason  of  there  being  a  condition  in  the  note 
that  "a  discount  of  6  per  cent,  will  be  given 
if  the  full  amount  of  the  instrument  is  paid 
at  maturity  of  first  installment.  Nonpay- 
ment of  any  installment  for  more  than  thirty 
days  after  maturity  renders  remaining  in- 
stallments due  at  holder's  option." 

The  note  having  been  executed  prior  to 
the  enactment  of  the  "Negotiable  Instru- 
ments Law"  ot  1909  is  governed  by  sections 
4626  and  4627,  Comp.  Laws  1909,  which  pro- 
vides: 

"A  'negotiable  instrament*  is  a  written  prom- 
ise or  request  for  the  payment  of  a  certain  sum 
of  money,  to  order  or  bearer,  and  must  be 
made  payable  in  money  only,  and  without  a&y 
condition  not  certain  of  fulfillment" 

In  Bell  et  al.  t.  Biggs  et  ux..  34  Okl.  834, 
127  Pac.  427,  41  L.  B.  A.  (N,  S.)  1111,  It  U 
said: 

"Stated  in  another  vray,  that  rule  is  that  if 
the  date  when  due  or  thn  amount  to  be  due  »le- 
pend  upon  conditions  uncertain  of  fulfillment 
and  cannot  be  determined  from  the  face  of  the 
note  itself  at  the  time  of  its  execution  without 
reference  to  extraneous  circumstances,  the  note 
is  not  negotiable." 
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See,  also,  Fanners'  Loan  &  Trust  Co.  t. 
McCoy  ft  SplTey  Bros.,  32  Okl.  277,  122  Pac. 
125,  40  L.  H.  A.  (N.  S.)  177 ;  Clevenger  t. 
Lewis,  20  OkL  837,  95  Pac.  230,  16  L.  R.  A. 
(N.  S.)  410,  16  Ann.  Cas.  56 ;  Clowers  et  aL 
T.  Snowden  et  aL,  21  OkL  476,  96  Paa  596— 
all  of  said  cases  supporting  the  rule  of  Ran- 
dolph T.  Hudson,  12  OkL  616,  74  Pac  946. 

Cnder  the  view  we  have  of  the  case  it  is 
not  necessary  for  a-  review  of  the  case  to  de- 
termine the  negotial>ility  of  the  note  here 
sued  upon,  but  as  the  question  will  probably 
be  presented  in  another  trial  of  the  case  we 
Iiave  thought  best  to  do  so. 

[1]  Although  the  defendant  did  not  chal- 
lenge the  sufficiency  of  the  evidence  by  a  de- 
mnrrer  thereto,  or  ask  a  Judgment  in  his  be- 
half, he  did  timely  move  for  a  new  trial  up- 
on the  ground  of  the  insufficiency  of  the  evi- 
dence to  support  the  Judgment,  and  therefore 
as  the  rule  requiring  the  procedure  prece- 
dent of  demurring  to  the  evidence  or  asking 
aa  instructed  verdict  to  authorize  this  court 
to  review  the  evidence  ai^lies  to  a  case  tried 
to  a  jury,  but  does  not  apply  in  a  case  tried 
to  the  court,  this  court  will  review  the  suf- 
ficiency of  the  evidence  to  support  the  Judg- 
ment rendered.  Porter  v.  Wilson,  39  OkL 
500,  135  Pac.  732 ;  Lyon  v.  Lyon,  39  OkL  111, 
134  Pac.  650. 

[3]  The  verified  answer  denieU  the  assign- 
ment of  the  note,  and  this  placed  the  burden 
of  proof  upon  the  plaintUT  to  show  that  said 
indorsemokt  to  the  plaintift  had  been  made, 
and  that  the  title  to  said  note  was  thns 
placed  in  the  plaintiff.  Moore  v.  Leigh-Head 
&  Ca,  48  OU.  228,  149  Pac.  1129.  The  plain- 
tiff having  fkiled  to  discharge  the  burden 
upon  him  as  to  proof  of  the  indorsement  by 
not  offering  any  evidence  even  tending  to 
show  the  execution  of  the  Indorsement  of 
the  note  to  the  plaintiff,  the  evidence  was  in- 
sufficient to  entitle  the  plaintiff  to  a  Judg- 
ment, and  the  court  committed  reversible  er- 
ror In  overruling  a  motion  for  a  new  trial 
based  upon  the  insuflJciency  oC  the  evidence. 

"Where  the  evidence  in  a  cause  is  insufficient 
to  sustain  the  judgment  rendered,  the  court, 
upon  timely  motion,  ^ould  nrant  a  new  triaL" 
Chicago,  R.  I.  ft  P.  Ry.  Co,  v.  Boring-Kim 
Produce  Co.,  157  Pac.  351. 

"Where  there  is  no  evidence  reasonably  tend- 
ing to  establish  a  material  issue  submitted  to 
the  jnrr  under  tlie  instructions  of  the  court, 
whi^Jt  the  jury  must  have  found  in  favor  of  the 
prevailing  party  in  order  to  have  returned  the 
verdict  returned,  the  verdict  will  be  set  aside." 
Terry  v.  Creed,  28  Okl.  857,  116  Pac.  10^ 

"Where,   on  inspection  of   the   record,  it  is 

apparent  that  the  evidence  does  not  reasonably 

'  sustain  the  verdict  of  the  jury,  the  verdict  wifl 

be  set  aside  by  this  court,''    Hassel  v.  Morgan 

et  aL,  27  OkL  453,  112  Pac.  969. 

"Where  there  is  an  entire  lack  of  evidence  to 
sustain  a  material  issue  found  by  *  *  *  the 
jury,  this  court  will  set  aside  the  verdict  and 

g-ant  a  new  triaL"       Puis  v.  Robt.  Casey,  18 
kL  142,  92  Pac.  388. 

"Where  the  verdict  of  the  jury  is  not  sustained 
1^  sufficient  evidence,  or  is  based  upon  oon- 
jecture,  it  is  the  imperative  duty  of  uie  court, 


ui>on  timely  motion,  to  set  it  aside  and  grant  a 
new  triaL"  Ingram  et  aL  v.  Dunning,  159  Pac. 
927. 

Section  0033,  R.  L.  1910,  provides  as  a 
ground  for  motion  for  new  trial  "that  the 
*  *  *  decision  is  sot  sustained  by  snffl- 
dent  evidence." 

As  the  error  pointed  out  must  work  a  re- 
versal of  the  cause,  and  all  the  other  errors 
assigned  are  practically  decided  in  the  for- 
mer appeal  in  this  case,  we  deem  it  imnece»' 
sary  to  consider  any  other  errors  assigned  in 
this  appeaL 

This  cause  is  reversed  and  remanded. 

PBB  CUIIIAM.    Adopted  In  whola 

(68  OkL  S6) 

GORRIQAK  V.  OKLAHOMA  COAL  00. 
(No.  8396.) 

(Supreme  Court  of  Oklahoma.     Jan.  29,  1818. 
Rehearing  Denied  March  6,  1918.) 

(SvltaJnM  By  the  Court.) 

1.  Neougxnck  «=969— "Paoxni ATI  Cattse." 

Strictly  defined,  an  act  is  the  "proximate 
cause"  of  an  event,  when  in  the  natural  order  of 
things  and  under  the  particular  circumstances 
surrounding  it  such  an  act  would  necessarily 
produce  that  event;  but  the  practical  construc- 
tion of  "proximate  cause"  by  the  courts  is  a 
cause  from  which  a  man  of  ordinary  experience 
and  sagacity  could  foresee  that  the  result  might 
probably  ensue. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Eirst  and  Second  Series,  Proxi- 
mate Cause.] 

2.  Masteb  and  SEBVAm'  «=3l29(4)— Pebson- 

Al  INJUBT— "PEOXIMATB  CAUSK.*' 

Where  an  unexploded  charge  of  dynamite 
is  negligently  left  in  a  hole  in  the  wall  of  an 
entry  in  a  coal  mine,  which  was  plaintiff's  work- 
ing place,  and  where  the  mine  owner's  foreman 
failed  to  direct  the  plaintiff  not  to  work  therein, 
but  permitted  him  so  to  do,  and  the  plaintiff, 
the  mine  owner's  employi,  was  injured  by  the 
explosion  of  said  charge  of  dynamite  while  the 
plaintiff  was  engaged  in  drilling  a  hole  in  said 
entry  in  pursuance  of  his  duties,  held,  that  the 
negligence  of  the  mine  owner  in  leaving  the  un- 
exploded charge  of  dynamite  in  the  hole,  and  in 
directing  and  permitting  the  plaintiff  to  work 
therein  under  such  circumstances,  was  the  prox- 
imate cause  of  the  injury. 

(Additional  SvUabu*  hv  Editorial  Btaff.) 
8.  Mastkb  and    Sebvant  <S=985— Injttbt  to 

SBBVAMT    —    "ACTIONABLB    NeOUOENCK"    

Cause  of  Action. 
In  a  servant's  action  for  personal  injury  the 
three  essential  elements  constituting  actionable 
negligence  on  the  part  of  the  master,  when  the 
wrong  charged  is  not  willful  or  intentionally 
done,  are  the  existence  of  a  duty  to  protect  the 
servant;  the  breach  of  that  duty  and  injury  to 
the  servant  proximately  resulting  therefrom. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action- 
able Negligence.] 

Error  from  District  C^oart,  Okmulgee  Coun- 
ty; Ernest  B.  Hughes,  Judge. 

Action  by  James  Oorrigan  against  the 
Oklahoma  Coal  Company.  Demurrer  to  peti- 
tion sustained,   and   action   dismissed,  and 
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plalutur  brings  error.  ReTersed  and  remand- 
ed, with  directions  to  reinstate  case  and  to 
overrule  tbe  demurrer. 

W.  N.  Redwlne,  of  McAlester,  and.  M.  N. 
Alexander,  of  Okmulgee,  for  plalntUf  in  er- 
ror. William  M.  Matthews,  of  Okmulgee, 
for  defendant  in  error. 

RAINEi;,  J.  The  parties  to  this  action  will 
be  designated  as  they  appeared  in  tbe  trial 
court.  One  James  Corrlgan,  as  plaintiff,  in- 
stituted suit  against  the  Oklahoma  Coat 
Company,  a  corporation,  as  defendant,  fov 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  cm  account  of 
the  negligence  of  the  defendant  company. 
The  defendant  company  filed  a  demurrer  to 
the  plaintiff's  petition,  on  the  ground  that  the 
petition  did  not  allege  facts  sufficient  to  con- 
stitute a  cause  of  action.  Tbe  demurrer  was 
Sustained,  and  the  action  dismissed  by  tlie 
trial  court,  and  the  plalntlS  brings  tbe  case 
here  for  review. 

The  material  averments  of  plaintiff's  peti- 
tion, necessary  to  a  determination  of  the 
questions  presented,  are  as  follows: 

"(1)  Comes  the  plaintiff,  and  avers  that  he 
lives  and  resides  within  the  jurisdiction  of  the 
aforesaid  court,  and  that  said  defendant,  the 
Oklahoma  Coal  Company,  a  corporation,  is  the 
owner  of  and  operates  coal  mines  in  the  afore- 
said county  and  state,  and  is  within  the  juris- 
diction of  this  court. 

"(2)  Plaintiff  avers  that  on  and  prior  to  Jan- 
uary 19,  1914,  plaintiff  was  working  for  said 
defendant,  the  Oklahoma  Coal  Company,  in  its 
mine  No.  6,  located  near  Dewer,  in  the  aforeBaid 
county  and  state,  said  plaintiff  was  working  in 
the  capacity  of  what  is  known  as  brushing  down 
the  entry,  and  while  working  in  said  mine,  and 
in  what  was  known  as  the  Fourth  North  Back 
Dip  entry,  and  without  any  fault  of  plaintiff, 
said  plaintiff  was  carelessly  and  negligently  in- 
iured  through  the  fault  of  said  defendant,  as 
hereinafter  set  forth. 

"(3)  Plaintiff  avers  that  it  was  his  duty,  while 
in  the  performance  of  his  work,  to  take  the  rock 
down  from  the  roof  of  the  entry  wherein  plain- 
tiff was  at  work,  and  dean  the  same  up  after 
said  rock  had  fallen;  also  cut  said  rock  and 
coal  from  the  sides  of  said  entries  in  order  to 
widen  the  same,  and  also  to  bore  holes  for  the 
shot  firer  to  fire  his  shots  that  the  rock  and 
coal  might  be  loosened  and  taken  down,  which 
shots  were  to  be  fired  by  said  shot  firer  after 
plaintiff  had  come  out  of  said  mine.  On  the  pre- 
vious day  that  said  plaintiff  had  worked  in  said 
mine  subsequent  to  his  injuries,  he  drilled  a 
hole  in  the  wall  of  said  entry  and  placed  a  stick 
of  dynamite  in  the  hole  so  drilled  preparatory 
for'  the  shot  firer,  when  said  shot  firer  went 
into  said  mine,  to  fire  the  same,  and  when  plain- 
tiff went  in  said  entry  to  his  work  on  Monday 
morning  he  discovered  that  the  shot  had  not 
been  exploded,  bnt  was  slill  in  the  hole,  and 
the  plaintiff,  in  the  performance  of  his  duty, 
commenced  to  drill  another  hole  a  short  distance 
from  the  first  hole  where  the  shot  so  remained 
unexploded,  and  while  so  drilling  said  hole,  and 
without  any  fault  of  the  plaintiff,  the  shot,  by 
some  cause  unknown  to  this  plaintiff,  exploded 
and  injured  the  plaintiff,  as  follows,  to  wit: 
Bursted  the  drum  of  the  left  ear  of  plaintiff, 
which  rendered  him  absolutely  deaf  in  said  ear 
for  life,  fractured  the  ribs  of  plaintiff,  and  tore 
the  muscles  therefrom,  injuring  tbe  plaintiff 
in  the  left  eye  and  his  nose,  which  injuries  are 
permanent. 


"(4)  Plahitiff  avers  that  the  hole  drilled  in  the 
wall  of  the  entry  wUch  exploded  and  injured 
this  plaintiff  was  drilled  on  Saturday  before 
plaintiff  was  injured  on  Monday  following,  and 
that  same  was  attempted  to  be  shot  by  the  shot 
firer  on  Saturday,  but  the  firing  of  same  was 
unsuccessful,  and  at. tbe  time  said  plaintiff  com- 
menced to  drill  the  second  hole  in  tbe  wall  of 
said  entry  as  aforesaid,  he  did  not  understand  or 
appreciate  the  danger  or  hazards  connected  with 
the^  work  of  drilling  a  hole  so  near  the  hole, 
which  was  charged  with  dynamite,  and  which 
exploded. 

(5)  Plaintiff  avers  that  he  had  never  been  in- 
structed by  said  defendant  to  not  work  about 
or  near  a  hole  charged  with  dynamite,  and 
knew  nothing  about  tbe  danger  connected  there- 
with. 

"(6)  Plaintiff  avers  that  it  was  the  duty  of 
said  defendant  to  have  a  competent  person  em- 
ployed as  inside  overseer  of  said  coal  company, 
to  visit  and  examine,  each  and  every  day,  all 
working  places  wherein  employds  were  working 
in  said  mine,  and  to  ascertain  whether  or  not 
any  danger  exists  in  and  about  the  working  plac- 
es of  any  employ^,  And,  if  so,  to  remove  the 
same  therefrom,  and  also  to  not  permit  any  per- 
son to  work  in  or  about  the  place  of  danger, 
unless  it  is  for  the  purpose  of  making  said  dan- 
gerous place  safe. 

"(T)  Plaintiff  avers  that  said  defendant  did 
not  inspect  or  examine  the  place  wherein  plain- 
tiff was  injured  by  the  explosion  of  the  shot, 
as  aforesaid,  to  ascertain  whether  or  not  the 
same  was  in  a  dangerous  or  unsafe  condition. 

"(8)  Plaintiff  avers  that  be  was  permitted  to 
work  in  and  about  the  shot  which  had  not  ex- 
ploded, as  aforesaid,  by  said  defendant,  and  was 
not  directed  to  not  work  in  and  about  said  dan- 
gerous place. 

"(9)  Plaintiff  avers  that  said  defendant  was 
careless  and  negligent  in  failing  and  refusing  to 
inspect  the  working  place  of  said  plaintiff  each 
and  every  day  to  ascertain  whether  or  not  the 
same  was  in  a  dangerous  condition,  and  care- 
lessly and  negligently  failed  and  refused  to  in- 
spect the  shot,  or  the  dynamite  in  the  hole  which 
exploded  and  injured  plaintiff,  after  the  same 
had  been  placed  therein,  and  bad  failed  to  ex- 
plode, and  carelessly  and  negligently  directed  the 
plaintiff  and  permitted  him  to  go  in  and  near 
the  unexploded  dynamite  as  aforesaid,  and  di- 
rected and  permitted  him  to  work  in  and  about 
said  dangerous  place  in  the  performance  of  his 
duty,  in  brushing  down  the  entry,  and  which 
was  not  for  the  purpose  of  making  said  danger- 
ous place  safe. 

"(10^  Said  defendant  was  careless  and  negli- 
gent in  failing  and  refusing  to  instruct  this 
plaintiff  of  the  hazards  and  dangers  of  working 
in  and  about  a  hole  which  had  been  charged 
with  dynamite,  and  which  had  not  been  ex- 
ploded. All  of  which  was  defendant's  duty  to 
do  so. 

"(11)  Plaintiff  further  avers  that  he  was 
making,  at  the  time  of  his  injuries,  about  $5 
per  day,  that  he  was  confined  to  his  bed  about 
30  days,  and  was  unable  to  work;  that  since  his 
injuries  he  has  been  unable  to  earn  the  money 
that  he  made  before  his  injuries,  and  he  has  suf- 
fered and  now  suffers  great  pain  and  agony 
from  said  injuries,  and  by  reason  of  the  care- 
lessness and  negligence  of  said  defendant  and 
the  concurrent  careless  and  negligent  acts  of  said 
defendant  he  has  been  damaged  in  the  sum  of 
$10,000." 

[3]  It  has  frequently  been  held  by  this 
court  that  in  an  action  for  personal  Injuries 
the  three  essential  elements  constituting  ac- 
tionable negligence  on  the  part  of  tbe  mas- 
ter, when  the  wrong  charged  is  not  willful 
or  intentionally  done,  are  the  existence  of  a 
duty  on  the  part  of  the  master  to  protect  the 
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aeryant,  the  breach  of  that  duty  by  the  mas- 
ter, and  Injury  to  the  servant  proximately  re- 
BQltlng  therefrom.  When  any  of  these  three 
essential  elements  are  wanting  In  a  petition, 
the  petition  does  not  state  a  cause  of  action, 
but  when  the  petition  alleges  a  state  of  facts 
comprising  all  these  elements,  It  Is  sufficient 
to  withstand  a  general  demurrer.  Chicago, 
B.  L  &  P.  By.  Co.  V,  Braazell,  40  Okl.  460, 
138  Pac.  794;  St  Louis  &  S.  F.  Ry.  Co.  v. 
Snowden,  48  OU.  115,  149  Pac.  1083;  Mli- 
land  VaUey  Ry.  Co.  v.  Williams,  42  OWL  444, 
141  Pac.  1103. 

[1]  An  Inspection  of  the  petition  under  con- 
sideration discloses  that  plaintiff  has  alleged 
the  duty  of  the  master  to  furnish  him  a  safe 
place  within  which  to  work;  that  through 
the  n^ligence  of  the  master,  as  particularly 
set  out  in  the  petition,  said  working  place 
became  unsafe,  and  through  the  further  neg- 
ligence of  the  master,  as  Is  also  particularly 
set  out  in  said  petition,  and  tn  violation  of 
the  duties  owed  him  by  the  master,  that 
plaintiff  was  directed  and  permitted  to  work 
therein,  and  that  as  a  result  of  said  negli- 
gence the  plaintiff  was  injured.  The  rule  is 
that  negligence  to  render  a  defendant  liable 
must  be  the  proximate  cause  of  the  injury, 
and  that  connection  between  the  act  or  omis- 
sion and  the  resulting  injury  must  be  shown, 
and  a  complaint  ia  insufficient  if  it  fails  to 
show  such  connection,  or  where  the  contrary 
appears  from  the  other  allegations.  But  no 
particular  form  of  allegation  is  necessary, 
and  where  the  negligent  act  causing  the  in- 
jury is  set  out  with  an  allegation  that  by  rea- 
son of,  by,  through,  or  in  consequence  of  such 
negligence  the  plaintiff  was  Injured,  it  is 
equivalent  to  an  allegation  that  the  defend- 
ant's negligence  caused  the  injury,  or  that  the 
injury  was  wholly  caused  thereby.  29  Cy& 
673.  While  there  is  no  direct  allegation  in 
the  petition  under  consideration  that  the 
platntiff*^  injuries  were  caused  solely  by  the 
defendant's  negligence,  we  think  the  petition, 
alleging,  as  it  does,  the  particular  acts  of 
negligence  complained  of  in  connection  with 
the  allegation  that,  "without  any  fault  of 
plaintiff,  said  plaintiff  was  carelessly  and 
negligently  Injured  through  the  fault  of  said 
defendant,  as  hereinafter  set  forth,"  was 
sufficient  as  against  a  general  demurrer.  It 
follows  that  the  petition  states  a  cause  of  ac- 
tion, unless  counsel  for  defendant  is  correct 
In  his  contention  that,  although  plaintifTs 
petition  sufficiently  charges  primary  negli- 
gence on  the  part  of  the  defendant,  it  fur- 
ther appears  therefrom  that  such  negligence 
was  not  the  proximate  cause  of  plaintiff's 
injuries,  but  that  the  negligent  act  of  plain- 
tiff in  drilling  a  hole  in  close  proximity  to  the 
stick  of  dynamite  was  the  proximate  and 
sole  cause  of  his  injuries.  Notwithstanding 
the  tact  that  plaintiff  has  alleged  in  effect 
that  his  Injuries  were  proximately  caused  by 
the  negligence  of  the  master,  as  set  out  in  his 
petition,  if  it  appears  from  the  facts,  as  al- 
171P.-4 


leged  in  said  petition,  that  the  negligence  of 
the  master,  therein  pleaded,  had  no  causal 
connection  with  the  plaintifTs  Injuries,  or 
that  said  injuries  were  proximately  caused 
by  some  other  agency,  in  this  case  the  act  of 
the  plaintiff  in  drilling  the  hole,  the  petition 
would  be  demurrable.  From  the  facts  al- 
leged, which  are  conceded  to  be  true  for  the 
purposes  of  the  demurrer,  was  the  alleged 
negligence  of  the  master  the  proximate  cause 
of  the  plaintiff's  Injuries?  In  the  case  of 
City  National  Bank  of  Mangum  v.  Crow  et 
al.,  27  Okl.  lOT,  111  Pac.  210,  Ann.  Oas. 
1912B,  647,  it  was  held: 

"It  is  true  that,  as  a  general  rule,  if  one  is 
guilty  of  a  negligent  act  which  would  not  have 
produced  the  loss  or  injury  but  for  the  subse- 
quent intervening  negligence  of  another,  he  will 
not  be  responsible  for  the  resulting  damages. 
1 1'bompBon's  Commentaries  on  the  Law  of  Neg- 
ligenoe,  I  65.  This  doctrine,  however,  is  sub- 
ject to  the  proviso,  among  others,  that  the  cir- 
cumstances were  such  that  the  injurious  result 
which  did  happen  might  have  been  foreseen  as 
likely  to  result  from  the  first  wrongful  act  or 
omission.  1  Thompson's  Commentaries  on  the 
Law  of  Negligence,  §  57.  The  test  of  whether 
the  act  complained  of  was  the  remote  or  proxi- 
mate cause  of  the  injur;  is  to  be  found  in  the 
probably  injurious .  consequences  which  were  to 
be  anticipated,  not  in  the  number  of  subsequent 
events  and  agencies  which  might  arise.  1 
Thompson's  Commentaries  on  the  Law  of  Neg- 
ligence, §  58." 

In  the  case  of  Missouri,  O.  &  Q.  Ry.  Go. 
V.  Miller,  45  Okl.  173,  145  Pac.  867,  the  con- 
tention was  made  that  an  act  of  the  plaintiff, 
and  not  the  primary  negligence  of  the  mas- 
ter, was  the  proximate  cause  of  the  injury, 
and  the  views  of  the  court  therein  expressed 
are  applicable  to  £he  question  under  consid- 
eration. In  disposing  of  the  contention  made 
this  court,  in  an  opinion  by  Mr.  Justice  Bid- 
die,  said: 

"Approaching  the  fourth  reason,  it  is  contend- 
ed that  the  act  of  the  defendant  in  piling  the 
coal  and  permitting  it  to  remain  near  the  track 
was  not  the  proximate  cause  of  the  injury,  but 
that  it  was  the  act  of  plaintiff  in  rushing  out 
and  attempting  to  board  a  moving  train.  This 
contention  is  untenable.  It  is  true,  had  plain- 
tiff remained  in  the  storeroom  and  not  attempt* 
ed  to  board  the  train,  he  would  not  have  been 
injured  at  this  time  and  by  this  particular  train. 
It  is  also  reasonably  certain  that,  had  the  coai 
not  been  piled  near  this  track,  plaintiff  could 
and  would  have  boarded  the  train  safely;  but, 
according  to  plaintiff's  theory,  under  his  employ- 
ment and  under  instructions  of  his  superior,  he 
was  required  to  board  this  train.  If  his  testi- 
mony is  true,  after  he  first  noticed  the  train, 
itVotild  have  been  most  impossible  for  him  to 
have  run  around  the  train  and  flagged  it  from 
the  opposite  side,  for  the  end  of  the  rear  coach 
had  already  pfiased  his  door  when  he  ran  out. 
The  question  is:  When  an  en>erienced  railroad 
man,  who  has  been  accustomed  to  boarding  mov- 
ing trains,  was  presented  with  a  condition  of 
this  kind,  what  action  is  he  authorized  to  take? 
What  would  have  been  reasonable  to  expect  of 
a  man  of  his  experience  in  performing  the  duty 
which  he  was  called  upon  to  perform?  If  he 
performed  this  duty  as  a.  reasonable  man,  en- 
gaged In  such  work  with  his  experience  under 
the  same  conditi<ms  and  citcumstances  wonld 
have  performed  it,  and  in  obedience  to  orders  of 
a  superior,  who  was  authorized  to  give  such  or- 
ders, then  it  cannot  be  said  that  ms  acts  were 
the  approximate  cause  of  the  injury.    Strictly 
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defined,  an  act  la  the  'proximate  caaae'  of  an 
event  when  in  the  natural  order  of  things  and 
under  the  particular  circumstances  surrounding 
it  such  an  act  would  necessarily  produce  that 
event;  bat  the  practical  construction  of  'proxi- 
mate cause'  by  the  courts  is  a  cause  from  which 
a  man  of  ordinary  experience  and  sagacity  could 
foresee  that  the  result  might  probably  ensue. 
Enochs  V.  Pittsburg,  C,  C.  &  St.  L.  By.  Co^ 
145  Ind.  635,  44  N.  E.  658.  Or,  as  stated  by 
some  of  the  conrts,  where  the  question  is  wheth- 
er a  cause  proximated  to  the  accident  the  test 
is  whether  it  was  such  that  a  person  of  ordinary 
intelligence  and  prudence  should  have  foreseen 
that  the  accident  was  liable  to  be  produced  by 
that  cause.  Wilber  v.  FoUansbee,  97  Wis.  577, 
72  N.  W.  741,  73  N.  W.  659;  Block  t.  MU- 
waukee  St  Ey.  Co.,  8»  Wis.  371,  61  N.  W. 
1101,  27  li.  R.  A.  865,  46  Am.  St  Eep.  849; 
Davis  V.  Chicago,  M.  &  St  P.  By.  Co.,  93  Wis. 
470,  67  N.  W.  16,  1132,  83  L.  B.  A.  664,  57 
Am.  St  Bep.  985.  Where  different  forces  and 
conditions  concur  in  producing  a  result,  it  is 
often  di£Scult  to  determine  wMch  is  proper  to 
be  considered  the  cause.  The  law  will  not  go 
further  back  than  to  find  the  active,  efficient, 
and  procuring  cause  of  which  the  event  under 
.  consideration  is  a  natural  consequence.  Free- 
man V.  Mer.  Mut  Ace.  Ass'n,  156  Mass.  351, 
30  N.  E.  1013,  17  U  B.  A.  753.  See,  also. 
City  Council  of  Montgomery  v.  Wright,  72  Ala. 
411,  47  Am.  Bep.  422;  Shear.  &  R.  Neg.  |  10; 
Williams  v.  So.  Pac.  By.  Co.  [2  Cal.  Unrep. 
Cas.  6131  9  Pac.  152;  Texas  &  P.  By.  Co.  v. 
Woods,  8  Tex.  Civ.  App.  462,  28  S.  W.  416; 
American  Exp.  Co.  v.  Risley,  179  111.  295,  63 
N.  E.  558;  Missouri,  K.  &  T.  By.  Co.  v.  Byrne, 
100  Fed.  359,  40  C.  O.  A.  402.  Applying  this 
definition  to  the  facta  in  the  instant  case,  and 
accepting  plaintiff's  theory  of  the  case  as  true, 
defendant  might  expect  him  under  the  circum- 
stances to  board  the  train  at  the  time  and  in 
the  manner  in  which  he  undertook  to  board  it; 
and,  with  tliis  in  mind,  it  seems  to  us  the  ap- 

Sroximate  cause  of  the  injury  was  the  act  of 
efendant  in  piling  the  coal  so  near  the  track 
that  it  would  be  probable  that  plaintiff,  in  at- 
tempting to  board  this  train,  would  likely  come 
in  contact  with  such  coal,  resulting  in  the  ac- 
cident or  injury  complained  of." 

See,  also,  Chicago,  B.  I.  ft  P.  By.  Co.  ▼. 

Brazzell,  40  OkL  460,  138  Pac.  794 ;  Midland 
Valley  By.  Oo.  v.  WiUlams,  42  Okl.  444,  141 
Pac.  1103;  Producers'  Oil  Co.  v.  Eaton,  44 
Okl.  55, 143  Pac.  9. 

In  the  case  of  Bales  y.  MoConnell  et  aL, 
27  OkL  407,  112  Pac.  978,  40  I*  B,  A.  (N. 
S.)  940,  the  alleged  negligence  of  the  master 
consisted  In  leaving  cogs  unguarded  In  a 
horse-power  com  sbeller.  The  petition  in 
that  case  also  alleged  that  the  plaintiff  slip- 
ped from  a  wagon  which  was  near  said  ma- 
chine, and  upon  alighting  on  the  ground 
threw  out  his  hand  to  protect  himself,  and  in 
throwing  out  his  hand  It  caught  In  the  cogs. 
The  trial  court  sustained  a  demurrer  to  this 
petition.  In  support  of  the  action  of  the 
trial  court  the  defendant  contended  that 
plaintiff's  sUi^lng  and  falling  from  the  wag- 
on was  the  proximate  cause  of  the  Injury, 
and  that  the  exposed  cogwheels  only  gave 
rise  to  the  condition  which  made  the  acci- 
dent possible,  and  argued  that  if  the  plain- 
tiff had  not  slipped  and  fallen  from  the  wag- 
<Hi,  the  accident  would  not  have  occurred. 
This  court,  in  an  opinion  by  Mr.  Justice  Tur- 
ner, held  that  the  trial  court  erred  In  sus- 


taining the  demurrer  to  the  petition,  and 
said: 

"That  which  caused  plaintiff  to  slip  from  the 
wagon  was  the  cause  of  his  fall,  but  the  negli- 
gently unguarded  cogs  were  the  proximate  cause 
of  his  injury." 

The  oplniMi  in  the  case  contains  an  In- 
stmctive  discussion  of  proximate  cause. 

[2]  In  applying  the  principles  deducible 
from  the  above  authorities  to  the  facts  as 
alleged  by  the  plaintiff  In  this  case,  we  must 
say  that  the  alleged  negligence  of  the  mas- 
ter in  permitting  the  working  place  of  the 
plaintiff  to  become  unsafe  by  one  of  the  mas- 
ter's employes  leaving  an  unexploded  charge 
of  dynamite  in  the  wall  of  the  entry  of  plain- 
tiff's working  place,  and  the  further  negli- 
gence of  the  mine  owner''s  foreman  In  falling 
to  Inspect  said  working  place,  as  required  by 
the  Mining  Act,  f  3988,  Bev.  Laws  Oklahoma 
1910,  and  the  negligence  of  the  mine  owner's 
foreman  In  directing  and  permitting  the 
plaintiff  to  work  near  the  nnexploded  charge 
of  dynamite  was  the  proximate  cause  of 
plaintiffs  injuries.  Under  silch  circumstanc- 
es it  seems  to  us  that  the  Injurious  result 
wlhidi  did  happen  might  have  been  foreseen 
as  likely  to  result  from  plaintiff  performing 
his  nsual  duties  in  his  working  place,  and 
the  consequences  were  such  as  should  haye 
been  anticipated  by  the  master. 

Upon  a  trial  of  the  Issues  in  this  case  a 
Jury  might  be  justified  in  finding  that  the  act 
of  the  plaintiff  In  drilling  the  bole  near  the 
unexploded  charge  of  dynamite  was  contribu- 
tory negligence,  but  that  question  cannot  be 
determined  upon  the  general  demnrrer  to  the 
petition.  In  Dnncan  Cotton  Oil  Co.  y.  Cox, 
41  Okl.  633,  139  Pac.  270,  it  was  held  that 
where  the  petition  charged  certain  specific 
acts  of  negligence  on  the  part  of  the  defend- 
ant as  the  proximate  cause  of  the  accident 
resulting  in  the  death  of  the  deceased.  It 
was  not  error  to  overrule  a  general  demur- 
rer to  the  petition,  even  though  said  petition 
contained  statements  from  which  the  negli- 
gence of  the  deceased  might  be  Inferred. 

For  the  reasons  stated,  this  cause  Is  re- 
versed and  remanded,  with  directions  to  the 
trial  court  to  reinstate  the  case  and  over- 
rule the  defendant's  demurrer  to  the  plaln- 
tlfTs  petition.  All  the  Justices  concur,  ex- 
cept KANE,  J.,  and  SHARP,  C.  J.,  who  con- 
cur In  the  conclusion. 


(67  OU.  263) 

COWOKOOHBB  y.   CHAPMAN  et   aL   (two 

cases). 

WILDCAT  et  aL  v.  SAME. 

Nos.  6979,  6847,  7220. 

(Supreme  Court  of  Oklahoma.     Feb.  12,  191&) 

(Bvllabui  hy  the  Co«r(.) 

1.  Indians  «=>18— Receivxbs  ^=>12— Lands 
— Inhbbitanck— Discretion  of  Coubt. 
In  a  suit  in  ejectment  and  to  clear  the  ti- 
tle to  certain  lands  C.  answered,  and,  by  way  of 
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cro88-petitioD,  set  ni>  title  tiiereto  in  himself, 
assailed  for  fraud  in  its  procurement  his  certain 
deed  purporting  to  convey  the  same  to  ono  of  his 
codefendants,  and  prayed  that  said  deed  be  can- 
celed and  his  title  quieted.  On  his  application 
for  the  appointment  of  a  receiver  pendente  lite, 
it  appeared  that  A.,  a  citizen  of  the  Creek  Na- 
tion and  duly  enrolled  as  such,  died  intestate 
and  unmarried,  after  receiving  his  allotment, 
without  mother,  who  was  a  Creek,  or  issue  him 
surviving,  leaving  him  surviving  0.,  his  father, 
a  fnU-blood  Creek,  but  enrolled  as  a  Seminole, 
and  W.,  a  half-brother,  enrolled  as  a  Seminole, 
and  J.,  a  brother  of  the  full  blood,  a  citizen  of 
the  Ci«ek  Nation  and  duly  enrolled  as  such. 
Section  6  of  the  Supplemental  Agreement  (Act 
Cong.  June  30,  1902,  c.  1323,  32  Stat.  500)  and 
chapter  49  of  Mansfield's  Digest  of  the  Laws  of 
Arkansas  construed  together,  and  held  that,  as 
the  land  was  ancestral  and  came  to  A.  by  the 
hlood  of  both  tribid  parents,  C,  the  father,  as 
a  Creek  descendant  of  A.,  inherited  one-half 
thereof,  and  J.  the  other  by  right  of  repre- 
sentation of  his  mother.  And  where  it  further 
appeared  that  C,  after  descent  cast  by  A.,  nuule, 
executed,  and  delivered  a  deed  purporting  to 
quitclaim  his  interest  in  tho  allotment  of  A. 
to  the  defendant  grantee  named  therein,  which, 
before  delivery,  was  duly  approved  by  the  judge 
of  the  county  court  in  which  the  administration 
of  the  estate  of  A.  was  pending,  held,  further, 
that  the  judge  in  chambers  before  whom  the 
aj)piication  was  made  did  not  abuse  his  discre- 
tion in  overruling  tiie  same  and  refusing  to 
appoint  a  receiver. 

2.  Affkai.  and  £>kbob  €=3955— Obokb  Bxras- 
n»o  TO  Appoint  Receiver— Review. 

Where,  after  a  consideration  of  the  claim 
made  by  a  party  on  his  application  for  the 
appointment  of  a  receiver,  the  appointment  is 
refused,  and  on  appeal  by  him  to  this  court  his 
interest  in  the  property  appears  inrprobable  and 
no  abuse  of  discretion  is  shown,  the  order  re- 
fusing to  appoint  a  receiver  will  not  be  dis- 
turbed. 

3.  Appeal  and  Ebbob  «=3871— Vacation  or 
Modification — Statutb. 

Where,  pending  a  snit  in  ejectment  and  to 
clear  the  title  to  certain  lands — the  allotment  of 
A.,  deceased — C.  answered  and  filed  his  cross- 
petition  against  the  plaintiffs  and  his  codefend- 
ants, and  set  up  an  interest  in  the  land,  and 
prayed  that  his  title  thereto  be  qnieted;  and 
where,  pending  the  suit,  another  defendant, 
claiming  adversely  to  him,  went  into  the  county 
court  of  the  county  granting  the  final  order  of 
distribution  of  A.'8  estate  and  invoked  the  ju- 
risdiction of  that  court  to  enter  an  order  nunc 
pro  tunc  amending  the  final  order  of  distribu- 
tion so  as  to  show  that  his  grantor,  who  was 
J,,  a  brother  of  deceased,  inherited  the  entire 
allotment  to  the  exclusion  of  C,  the  father, 
which  th^  court  refused  to  do,  whereupon  the 
district  court  on  anpeal  reversed  the  county 
court,  whereupon  0.  brought  the  case  here, 
where  the  same  was  numbered  6055,  and  consol- 
idated by  agreement  of  counsel  with  this,  the 
ejectment  suit  brought  here  on  appeal— ^eU, 
that  as  cause  number  6055  was  an  independent 
proceeding  in  another  court,  no  part  of  which 
found  its  way  in  the  ejectment  suit,  that  no 
order  made  therein  is  such  an  intermediate 
order  involving  the  merits  of  the  ejectment  suit 
as  this  court  is  authorized,  in  considering  said 
suit  on  appeal,  to  reverse,  vacate,  or  modify  un- 
der the  provisions  of  Rev.  Laws  1910,  §  5236. 

4.  Appeal  and  Ebrob  9=9966(1) — ^DisuiaaAi, 
and  Nonsuit  4=»42,  43(1)— DiEOfis&AL  os 

CIBOSS-FbTITION   —   DiSOBETION    01'    COUBT— 

Hbabinq. 

Fending  a  suit  in  ejectment  and  to  clear 

the  title  to  certain  lands,  C.  answered  and  filed 

a  cross-petition  setting  up  his  interest  therein, 

and  thereafter  filed  a  wntten  dismissal  of  his 


cross-petition,  but  paid  no  part  of  the  costs. 
Rev.  Laws  1910,  §  5126,  construed,  and  held, 
that  such  did  not  operate  as  a  dismissal  there- 
of as  to  him,  and  that  the  court  did  not  err 
in  overruling  bis  motion  to  reinstate  the  same. 
And  where,  the  cause  coming  on  to  be  heard 
on  the  issues  joined  between  plaintiffs  and  de- 
fendants, he  moved  to  continue  the  cause,  which 
was  overruled,  and  judgment  rendered  and  en- 
tered that  C.  is  no  longer  a  party  to  this  pro- 
ceeding and  has  no  right,  title,  or  interest  in 
the  land"  in  controversy,  and  thereafter  pro- 
ceeded to  trial  and  to  final  judgment  upon  the 
issues  joined  between  the  other  parties  to  the 
suit,  held  that,  as  the  motion  was  addressed  to 
thi,  discretion  of  the  court,  his  action  thereupon 
will  not  be  disturbed  in  the  absence  of  an  abuse 
of  discretion,  wliich  is  not  claimed.  Bold,  fur- 
ther, that  the  court  erred  in  rendering  final 
judgment  against  C.  without  giving  him  his 
day  in  court  as  a  defendant  and  upon  the  issues 
joined  upon  the  all^tations  of  bis  answer  and 
cross-petition. 

5.  Indians  «s»27(7)— Axlottbd  Land— Evi- 
dence—Instbuctions. 

A  suit  was  brought  by  J.'s  widow  and  heirs 
in  ejectment  and  to  clear  their  title  to  certain 
lands  allotted  to  A.,  deceased.  The  evidence  dis- 
closed that  A.  died  seised  thereof  in  fee  in  1905, 
leaving  him  surviving  no  mother,  who  was  a 
Creek,  nor  issue,  but  C,  his  father,  a  full-blood 
Creei:  enrolled  as  a  Seminole,  and  W.,  a  half- 
brother  eurolled  as  a  Seminole,  and  J.,  a  brother 
of  the  full  blood  enrolled  as  a  Greek,  and  that 
J.  inherited  an  undivided  half  interest  in  the 
allotment  and  died.  The  case  turned  upon  the 
question  of  whether  J.  had  parted  with  the  ti- 
tle thereto  to  defendants  Chapman  and  MpFar- 
lin  before  ho  died;  concerning  which  the  evi- 
dence further  disclosed  tiiat  J.,  prior  to  the 
removal  of  his  restrictions,  sold,  and  by  war- 
ranty deed  dated  March  31,  1906,  undertook,  as 
the  sole  heir  of  A.,  to  convey  said  land  for 
$800  cash  in  hand  to  the  ^tmtee  named  there- 
in, which  said  deed  was  void,  and,  after  his  re- 
strictions were  removed  at  the  instance  of  said 
grantee,  on  April  28,  1906,  without  further  con- 
sideration, made,  executed,  and  delivered  a  sim- 
ilar deed  conveying  the  same  land  to  O.,  who 
thereafter  deeded  it  to  the  grantee  named  in 
the  first  deed  and  another,  parties  defendant 
Chapman  and  McFarlin.  B^eld  insufficient  to 
justify  an  instruction  that  the  first  deed  was 
void,  and  that  if  the  jury  found  for  the  making 
of  the  second  deed  a  contract  or  agreement 
was  entered  into  before  tho  removal  of  restric- 
tions the  latter  deed  was  also  void,  and  hence 
the  court  did  not  err  in  refusing  so  to  charge. 

6.  Indians  «=>13  •— Allotted  Land— Quan- 
tum op  Indian  Blood — Conclusiveness  o» 
RoLi.. 

Under  Act  April  28,  1906,  c.  1876  (34  Stat 
187),  providing  that  for  all  purposes  the  quan- 
tum of  Indian  Dlood  possessed  by  any  member  of 
the  Five  Civilized  Tribes  shall  be  determined 
by  the  rolls  of  citizens  thereof  approved  by  the 
Secretary  of  the  Interior  (Act  Juno  21,  19U6, 
c.  3504  [34  Stat  325]),  requiring  the  Secretary 
of  the  Interior,  on  completion  of  the  approved 
rolls,  to  prepare  and  print  the  same  in  a  per- 
manent record  book,  and  Act  May  27,  1908,  c 
199,  §  3  (35  Stat  312),  declaring  that  the  roUs 
of  citizenship  of  the  Five  Civilized  Tribes  ap- 
proved by  the  Secretary  of  the  Interior  shall  be 
conclusive  evidence  as  to  the  quantum  of  In- 
dian blood  of  any  enrolled  citizen,  tho  Creek 
Roll  of  Indians  by  Blood,  aa  prepared  by  law, 
is  conclusive,  and  not  subject  to  collateral  at- 
tack. 

Error  from  District  Court,  Creek  County; 
Tom  D.  McKeown,  Trial  Judge.    . 

Suit  in  ejectment  and  to  clear  title  by 
Chotkey  Wildcat,  a  minor,  by  his  guardian. 
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and  others,  against  Govrokocbee,  James  A. 
Gtaapman,  and  R.  W.  McFarlin,  with  answei 
and  cross-petition  by  Gowokochee  and  by 
his  codefendants  to  quiet  title,  and  amended 
answer  and  cross-petition  by  Gowokochee  to 
amend  an  order  of  distribution,  and  applica- 
tion by  him  for  the  appointment  of  a  receiver 
pendente  llta  From  the  Judgment  plalntiflTs 
and  Gowokochee  bring  error.  Affirmed  as  be- 
twieien  plaintiffs  and  defendants  Cbapmaii 
and  McFarlin,  and  reversed  as  to  Gowoko- 
chee. 

Lewis  G.  Lawson,  of  Holdenville,  for  plain- 
tiff in  error  Oowokocjiee.  John  W.  Willmott, 
of  Wewoka,  J.  Q.  Harl^,  of  Muskogee,  and 
Halner,  Bums  &  Toney,  of  Oklahoma  Gity, 
for  plaintiffs  in  error  Chotkey  Wildcat  and 
others.  Harry  H.  Rogers,  of  Tulsa,  and  N. 
A.  Gibson,  of  Muskogee,  for.  defendants  in 
error. 

'tVUNER,  3.  On  June  4,  1913,  in  the  dis- 
trict court  of  Greek  county,  Chotkey  Wild- 
cat, a  minor,  by  his  guardian,  and  Joshua, 
Simmer,  and  Luvlnla  Gunny,  minors,  by  their 
guardian,  and  Lousanna  Marparyecher  and 
Geo.  M.  Swift,  plaintiffs  In  error,  sued  Gowo- 
kochee, James  A.  Ghapman,  R.  M.  McFarlin, 
defendants  In  error,  and  McMann  OU  Compa- 
ny, a  corporation,  in  ejectment  for  the  S.  B.  % 
of  section  27,  townhip  18  north,  range  7  east, 
containing  160  acres,  and  to  clear  their  title 
thereto. 

The  petition,  «s  amended,  substantially 
states:  That  the  land  in  question  was  tb» 
allotment  of  Albert  Wildcat,  a  citizen  of  the 
Creek  Nation,  who  died  Intestate,  seised 
thereof  in  fee,  in  1906,  leaving  him  surviving 
as  his  only  hdr  at  law  his  brother,  John 
Wildcat,  a  citizen  of  the  Greek  Nation ;  that 
John  died  intestate,  seised  thereof  in  fee,  in 
1910,  leaving  him  surviving  as  his  only  heirs 
at  law  said  Lousanna,  his  widow,  and  their 
four  minor  children,  Chotkey  Wildcat,  Josh- 
ua, Simmer,  and  Luvlnla  Cunny,  who  there- 
by became  the  owners  thereof;  that  she  and 
said  minors,  acting  through  their  respective 
guardians,  had  theretofore  made,  executed, 
and  delivered  to  plaintiff  Swift  certain  oil 
and  gas  leases  on  said  land,  copies  of  which 
were  thereto  attached,  marked  Exhibits  O, 
D,  and  B,  and  that  the  object  of  the  suit 
was  to  put  the  lessee  in  possession  of  the 
land;  that  they  were  entitled  to  its  im- 
mediate possession;  and  that  defendants 
wrongfully  detained  the  same.  For  a  second 
cause  of  action  they  further  state  that  de- 
fendants claim:  some  interest  in  the  land  ad- 
verse to  plaintiffs  under  certain  void  con- 
veyances, to  wit:  A  warranty  deed  dated 
March  31,  1906,  from  John  Wildcat,  as  the 
sole  heir  of  Albert  Wildcat,  purporting  to 
convey  the  land  to  the  defendant  Chapman ; 
a  warranty  deed  dated  April  23,  1906,  from 
John  Wildcat,  as  the  sole  heir  of  Al- 
bert Wildcat,  purporting  to  convey  the 
land  to  'H.   Bw   Gooch;    a  warranty  deed 


dated  January  28,  1907,  from  Jotm  Wild- 
cat and  wife  purporting  to  convey  the 
land  to  J.  Goody  Johnson ;  a  quitclaim  deed 
dated  October  12,  1907,  from  Hampton  B. 
Gooch  and  wife,  purporting  to  convey  the 
land  to  defendants  James  A.  Chapman  and 
R.  M.  McFarlin;  a  warranty  deed  dated 
January  11,  1008,  from  one  Albert  Wildcat, 
purporting  to  convey  the  land  to  Cecil  Tay- 
lor; a  warranty  deed  dated  January  13,- 19(^ 
from  said  Taylor,  purporting  to  convey  the 
land  to  J.  Qarfleld  Buell;  a  quitclaim,  deed 
dated  December  21,  1908,  from  J.  Ooody 
Johnson,  purporting  to  convey  the  land  to  the 
defendant  Ghapman ;  a  quitclaim  deed  dated 
October  22,  1909,  from  J.  Garfield  Bnell, 
purporting  to  convey  the  land  to  defendant 
Chapman;  a  quitclaim  deed  dated  March 
18,  1911,  from  Watty  Wildcat,  purporting  to 
convey  the  land  to  said  Chapman;  a  quit- 
claim deed  dated  April  27,  1912,  from  Watty 
Wildcat,  purporting  to  convey  the  land  to 
defendant  Chapman ;  a  quitclaim  deed  dated 
January  20,  1913,  from^  defendant  0»woko- 
chee,  whom  they  alleged  to  be  a  full-blood 
Seminole,  and  hence  took  no  interest  in 
the  land,  purporting  to  convey  the  land  to 
said  Chapman — all  of  which  were  duly  re- 
corded, and  asked  to  be  set  aside  for  certain 
reason?  stated. 

For  answer  and  cross-petition,  after  a  gen- 
eral denial,  Cowokochee  alleged  that  he  was 
the  father  of  Albert  Wildcat,  a  citizen  of  the 
Greek  Nation  and  duly  enrolled  as  such;  that 
John  was  his  brother  of  the  full  blood,  and 
fwas  also  a  citizen  of  the  Greek  Nation  duly 
enrolled  as  such,  and  Watty  Wildcat,  his 
brother  of  the  lialf  blood,  was  a  Seminole 
and  duly  enrolled  as  such;  that  all  the  deeds 
sought  to  be  set  aside  were  void  for  the  rea- 
sons stated  in  the  petition  and  for  other  rea- 
sons set  forth  by  him;  that  after  the  death 
of  Albert,  John  Wildcat  died  In  1910,  leaving 
him  surviving  said  Lousanna.,  his  widow, 
and  Chotkey  Wildcat  and  Joshua,  Simmer, 
and  Luvlnla  Cunny,  his  children,  and  that 
they  executed  the  leases  as  stated,  but  says 
that  he  is  not  a  full-blood  Seminole,  although 
enrolled  as  such,  but  Is  a  full-blood  Creek, 
and  that  his  fatlier  and  m,other  were  also 
full-blood  Creeks  and  duly  enrolled  as  such, 
and  that,  on  the  death  of  Albert,  be,  under 
chapter  49  of  the  Statutes  of  Arkansas,  in- 
herited in  said  land,  if  the  same  were  a  new 
acquisition,  a  life  estate,  and,  if  ancestral, 
at  least  one-half  thereof  In  fee  with  his  son 
John ;  that  all  the  deeds  set  forth  in  plain- 
tiffs' petition  constitute  a  cloud  upon  his 
title  to  the  land,  and  are  void  for  certain 
reasons  which  he  states,  and  that  the  quit- 
claim deed  from  him  dated  January  20,  1913, 
purporting  to  convey  his  interest  in  the  land 
to  the  defendant  Chapman,  is  also  void  fbr 
fraud  in  its  procurement;  and  prayed,  in 
effect,  that  his  rights  in  the  land  be  adjudg- 
ed and  decreed  and  his  title  thereto  quieted. 
The  McKljann  OH  company  disclaimed,  and 
passed  out  of  the  case. 
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For  answer  tbe  defoidants  Cbapmaji  and 
McFarlin,  after  general  denial,  admitted  tbat 
Albert  Wildcat  died  a  Greek  citizen  as 
stated,  seised  and  possessed  of  tbe  land  in 
controversy,  leaving  him  snrTlvlng  as  his 
only  heir  at  law  John  Wildcat,  also  a  Creek 
citizen,  bat  allege  that  Albert  died  in  1003. 
They  further  deny  the  execution  of  the  lease 
to  plaintur  S^ft,  and  that  neither  he  nor 
plalntlfTs  have  any  interest  In  or  are  entitled 
to  possession  of  the  lan'd.  They  admit  the 
existence  of  all  the  deeds  sought  to  be  set 
aside,  but  deny  that  tbe  deed  from  Cowoko- 
chee  to  them,,  dated  January  20,  1913,  la 
Told,  but  allege  the  same  to  be  good  and  to 
convey  to  them  all  his  right,  title,  and  In- 
terest, if  any.  In  the  land;  and  while  they 
disclalni  any  Interest  under  tbe  deed  of 
March  31,  1906,  from  J<rim  Wildcat  to  the 
defendant  CAiapman,  they  rely  to  sup- 
ix)rt  their  title  upon  the  deed  of  Cowokochee 
to  them,  dated  January  20,  1913,  and  the 
deed  dated  April  28,  1906,  from  John  Wild- 
cat to  Gooch,  and  the  deed  dated  October 
12,  1907,  from  Gooch  to  them,  and  the  deed 
dated  January  20,  1907,  from  John  Wildcat 
to  J.  Goody  Johnson,  and  a  quitclaim  deed 
dated  December  21,  1906,  from  J.  Goody 
Jdbaaoa  to  the  defendant  Chapman.  ^ 
way  of  cross-petition  they  further  state  that 
Albert  Wildcat  died  Intestate  and  without 
Issue,  leaving  him  surviving  as  his  only  heir 
at  law  John  Wildcat,  a  brother  of  tbe  full 
blood  duly  enrolled  as  a  Greek  dtlzen  of  the 
half  blood.  They  thea  set  up  tbe  deed  of 
Oowokochee  to  Chapntan  aforesaid,  which, 
they  allege,  was  duly  approved  by  the  county 
court  of  Seminole  county,  and  passed  to  them 
his  title,  if  any,  and  that  the  Swift  leases  were 
taken  while  fbey  were  in  adverse  possession 
of  the  land,  and  for  that  reason  are  void,  and 
pray  that  their  title  to  the  land  be  quieted. 

After  issue  Joined  by  answer  to  the  cross- 
petitions  and  reply  came  Gowokochee,  and 
for  amended  answer,  in  effect,  set  up,  as  evi- 
dence of  his  right  to  inherit  a.  share  In  tbe 
land,  that  the  county  court  of  Seminole 
county.  In  a  final  order  of  distribution  of  the 
estate  of  Albert  Wildcat,  a  certified  copy  of 
which  he  files  as  an  exhibit,  on  October  7, 
1912,  adjudged  and  decreed  him  to  be  en- 
titled to  share  equally  therein  with  John 
Wildcat  as  the  sole  heirs  at  law  of  Albert; 
and  again  assailed  for  fraud  in  its  procure- 
ment bis  deed  of  January  2,  1913,  purport- 
ing to  quitclaim  the  land  to  Chapman,  and 
prayed  relief  as  in  his  original  answer  and 
for  general  relief.  To  this  plaintiffs  filed  a 
general  denial,  and  assailed  said  proceedings 
of  the  county  court  of  Seminole  county  as 
void  for  certain  reasons,  and  again  alleged 
that  Cowokochee  took  no  Interest  in  the 
land.  To  this  emended  answer  Chapman 
and  McFarlin,  after  general  denial,  specif- 
ically denied  that  Gowokochee  took  any  In- 
terest In  the  land,  but  allege.  If  he  did,  he 
parted  with  his  title  therein  to  Chapman  by 
said  deed  of  January  20,  1913.     They  sjpe- 


dflcally  deny  that  the  county  court  of  Semi- 
nole county  adjudged  and  decreed  as  charg- 
ed, and  allege  that  on  October  7,  1912,  said 
court  adjudged  and  decreed  defendant  Go- 
wokochee to  be  a  Seminole  of  the  full  blood 
duly  enrolled  as  such,  and  that  he  Inherited 
no  Interest  in  the  land,  and  filed  as  an  ex- 
hibit a  certified  copy  of  a  nunc  pro  tunc  or- 
der of  that  court,  dated  October  7,  1913,  cor- 
recting its  order  of  October  7,  1912,  so  as  to 
show  that  Gowokochee  took  no  part  of  the 
allotment  of  Albert  Wildcat  Then  came 
Oowokochee,  and  by  leave  of  court  filed  both 
a  second  amended  answer  and  cross-petition, 
and  for  supplemental  matter  set  up  that 
since  his  last  pleading,  to  wit,  on  October  7, 
1913,  the  county  court  of  Seminole  county, 
at  the  Instance  of  defendant,  bad  set  aside 
and  modified  its  final  order  of  distribution 
of  the  estate  of  Albert  Wildcat,  dated  Oc- 
tober 7,  1912,  wherein  the  court  found  that 
he,  as  the  father,  and  John  Wildcat  as  the 
brother,  were  entitled  to  share  equally  in  the 
estate  of  Albert  Wildcat,  and  had  entered  an 
order  nunc  pro  tunc,  in  effect,  that  John 
Wildcat  was  the  sole  heir  of  Albert  He  al- 
leged tbat  the  same  was  void  for  certain 
reasons,  and  asked  that  the  same  be  cancel- 
ed and  set  aside.  Of  the  over  200  pages  of 
so-called  pleadings,  It  is  only  necessary  to 
add  that  after  plaintiffs  had  come  in  and 
stood  upon  the  nunc  pro  tunc  order  of  the 
county  court  of  Seminole  county  dated  Oc- 
tober 7,  1913,  which.  In  effect,  decreed 
Cowokochee  to  have  no  Interest  in  the  land, 
Cowokochee  applied  to  the  Judge  In  cham- 
bers to  appoint  a  receiver  pendente  lite. 

After  response  to  the  application,  there 
was  a  hearing  before  the  Judge;  whereuptHi 
A.  D.  Norvell,  Judge  of  the  county  court  of 
Seminole  county.  In  support  of  the  applica- 
tion, testified  that  he  became  such  January 
6,  1913;  that  on  January  20,  1913,  Cowoko- 
chee and  his  attorney,  accompanied  by  an 
Interpreter,  appeared  in  his  court  to  secure 
the  approval  of  bis  quitclaim  deed  to  Chap- 
man of  the  land  In  controversy;  that  the 
attorney  made  known  to  the  court  that  Oo- 
wokochee had  employed  him  on  a  contingent 
fee  of  one-half  to  sue  for  and  recover  his 
interest  in  the  land;  that  he  did  not  think 
Cowokochee  had  much  Interest  in  It;  that 
his  chances  to  recover  were  not  good;  that 
the  land  was  not  worth  much ;  that  Chap- 
man wanted  the  land,  and  that  the  $300 
named  as  the  consideration  in  the  deed  was 
what  he  was  willing  to  pay  in  compromise 
of  Cowokochee's  claim  thereto;  that  he 
thought  it  would  be  to  the  best  Interest  of 
Cowokochee  to  accept  It,  and  that  the  deed 
be  approved;  that  Cowokochee  understood 
and  agreed  to  It,  and  had  received  one-half 
of  the  $300.  Tbe  Judge  further  testified  that 
Cowokochee  could  not  speak  English,  but 
the  whole  thing  was  explained  to  him 
through  the  Interpreter;  after  whldi  the 
deed  was  approved  In  open  court,  and  poa- 
sesaioa  thereof  turdued  over  to  Mr.  Turner, 
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the  attorney.  And  tbat  tberetipon  tbe  court 
rendered  and  entered  an  order  of  conflrma- 
tlon,  the  pertinent  part  of  which  reads: 

"That  the  petitioner  herein  has  settled  and 
compromised  his  contention  with  the  said  James 
A.  Chapman,  granteo  of  said  John  Wildcat,  and 
In  consideration  of  the  sum  of  $300  cash  haa 
agreed  to  execute  a  quitclaim  deed  to  whatever 
possible  interest  he  might  have  in  and  to  said 
land,  and  said  deed  fs  hero  presented  to  the 
court  for  approval;  that  said  settlement  and 
compromise  appears  to  be  a  fair  and  reasonable 
one,  considering  the  facta  as  set  forth/ in  said 
petition  and  as  found  herein,  and  it  appears  to 
the  beat  interests  of  said  petitioner  that  his  said 
deed  be  approved.  Whernore  it  is  by  the  court 
considered,  adjudged,  and  decreed  that  tbe  said 
quitclaim  deed  executed  by  the  said  Cowokochee 
to  the  said  James  A.  Chapman  to  all  his  inter- 
est in  the  southwest  quarter  of  Sec.  27,  Tp.  18 
north,  range  7  east,  dated  the  20th  day  of  Jan- 
uary, 1913,  be,  and  the  same  is  hereby,  in  all 
things  ratified,  confirmed,  aqd  approved. 

"A.  S.  NorveU,  County  Judge." 

Cowokochee  teatllled  that  be  was  60  years 
old;  that  he  lived  at  Sasakwa;  tbat  his  par- 
ents were  Creeks;  that  he  was  an  adopted 
Seminole,  duly  enrolled  as  such;  that  Albert 
and  John  Wildcat  were  his  sons  by  a  former 
wife,  who  was  a  Creek,  and  Watty  Wildcat 
was  his  son  by  bis  second  wife;  that  both 
wives  and  Albert  and  John  were  dead;  that 
Albert  died  first,  leaving  him  surylvlDg  Co- 
wokochee and  John,  and  that  thereafter.  In 
1910,  John  died,  leaving  him  surviving  Co- 
wokodiee  and  plaintiffs,  his  widow  and  chil- 
dren; that  Albert  died  In  1905,  leaving  as 
his  allotment  the  land  In  controversy;  tbat 
on  January  20,  1913,  he  accompanied  Turner 
and  an  interpreter  to  the  court  of  Judge 
NorveU,  in  Wewoka,  where  the  deed  was  ap- 
proved, but  no  one  told  him  anything  about 
what  the  deed  contained ;  that  the  Judge  ask- 
ed him  If  he  was  satisfied  with  the  deed,  but 
later  said  he  could  not  understand  anything 
the  Judge  said;  that  no  one  told  him  what 
the  paper  amounted  to;  that  he  thought  it 
was  a  contract;  that  Turner  told  him  it 
was;  that  It  was  a  contract  to  bring  suit 
for  his  interest  in  the  Albert  Wildcat  land. 
Turner  agreeing  to  furnish  the  costs;  tbat  he 
did  not  know  Chapman ;  that  he  never  sold 
him  the  land;  that  no  one  ever  said  any- 
thing to  him  about  buying  the  land  for 
Chapman ;  that  he  did  not  know  that  the  In- 
strument approved  was  a  deed;  that  the 
next  morning  $150  was  paid  him  by  Turner, 
his  attorney;  that  Turner  kept  the  other 
$150;  that  he  never  said  anything  about 
what  it  was  for ;  that  he  did  not  ask  the  in- 
terpreter to  interpret  for  him  upon  that 
occasion  and  paid  him  nothing  therefor; 
that  he  knew  nothing  of  what  became  of  the 
deed;  that  not  long  after  he  learned  it  was 
a  deed  to  Chapman ;  that  no  one  explained  to 
him  what  it  was  at  the  time  it  was  approv- 
ed; that,  had  he  known  it  to  have  been  a 
deed,  he  would  not  have  signed  it  or  had  it 
approved;  that  he  never  required  Its  approv- 
al; that  he  did  not  know  what  transpired 
before  Judge  NorveU;  that  he  took  the  $160 
tram   Tomer   because  tbe  Interpreter  told 


him  to;  that  he  asked  the  interpreter  not  a 
word  at  the  time;  that  he  did  not  know 
what  the  money  was  for. 

For  Cowokochee  there  was  also  Introduc- 
ed in  evidence  a  certified  copy  of  an  order 
of  the  probate  court  of  Seminole  county  set- 
ting aside  the  nunc  pro  tunc  order  of  Oc- 
tober 7,  1913,  and  a  certified  copy  of  anoth- 
er order  of  that  court  refusing  thereafter  to 
enter  an  order  nunc  pro  tunc  to  amend  tbe 
court's  order  of  October  7, 1912,  so  as  to  show 
the  Judgment  of  the  court  to  be  tbat  Cowo- 
kochee took  no  part  of  the  aUotment  of  Al- 
bert Wildcat;  but  nowhere  In  the  evidence 
does  there  appear  the  order  of  October  7, 
1912,  relied  on  by  Cowokochee  as  showing 
him  to  be  entitled  to  one-half  thereof,  and 
which,  he  dalms,  be  is  at  least  entitled  to 
recover  In  this  suit  It  Is  admitted  that 
there  were  three  producing  wells  <«  the 
allotment 

It  is  unnecessary  to  recite  tbe  remainder 
of  the  evidence  adduced  upon  the  hearing 
of  and  in  opposition  to  this  application.  Of 
it  it  is  sufficient  to  say  the  same  was  offered 
by  plaintiffs,  and  was  leveled  at  the  validity 
of  the  warranty  deed  of  J<din  Wildcat,  as 
the  sole  heir  of  Albert,  dated  April  28,  1906, 
irarportlng  to  conv^ey  the  land  to  H.  B. 
Oooch,  and  the  quitclaim  deed  of  Gooch  and 
wife,  dated  October  12,  1907,  to  Chapman 
and  McFarlln;  also,  at  the  Invalidity  of  the 
warranty  deed  dated  January  28,  1907,  from 
John  Wildcat  and  wife  to  J.  Coody  Johnson, 
and  the  quitclaim  deed  dated  December  21, 
1908,  from  him  to  Chapman.  This,  It  seems, 
was  for  the  purpose  of  showing  that  those 
deeds  were  void,  and  that  John  Wildcat  bad 
not  parted  with  his  Interest  in  the  land 
during  his  lifetime,  and  hence  the  same  was 
inherited  by  plalntUTs  on  descent  cast  by 
blm>  It  did  not  tend  to  prove  that  Cowoko- 
chee had  a  probable  right  or  Interest  in  the 
land. 

[1]  Upon  this  showing  the  Judge  overrnled 
the  ai^Ucatlon,  and  refused  to  appoint  a  re- 
ceiver, and  so  adjudged  and  decreed;  to  re- 
verse which  Cowokochee  brings  the  case  here, 
where  It  is  numbered  6979.  If  we  catch  the 
contention  of  counsel  for  Cowokochee,  It  Is 
that  as  Albert  Wildcat,  an  enrolled  Creek 
citizen  of  the  half  blood,  died  sole  and  Intes- 
tate In  1905  seised  of  the  allotment  In  ques- 
tion, without  mother  or  Issue  him  surviving, 
leaving  him  surviving  Cowokochee,  his  father, 
a  full-blood  Creek,  but  enrolled  as  a  Seminole, 
and  John  Wildcat,  a  brother,  an  enrolled 
Creek  citizen  of  the  half  blood,  and  Watty 
Wildcat,  a  half-brother,  a  citizen  of  the 
Seminole  Nation  and  enrolled  as  such,  he, 
Cowokochee,  as  a  Creek  descendant  of  Al- 
bert, was  entitled  to  inherit  one-half  of  the 
allotment  in  his  own  right,  and  bis  son  John 
the  other  in  right  of  representation  of  bis 
mother,  who  was  a  Creek,  under  the  provi- 
sions of  chapter  49  of  Mansfield's  Digest  of  tbe 
Statutes  of  Arkansas,  directed  to  apply  by 
section  6  of  the  Supplemental  Creek  Agree- 
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ment  (Act  Gong,  approved  June  30,  1902), 
which  said  section  reads: 

"The  provisions  of  the  act  of  ConRress  ap- 
proTed  March  1,  1001  (31  Stat  L.  861),  in  so 
ur  as  they  provide  for  descent  and  distribution 
according  to  the  laws  of  the  Creek  Nation,  are 
hereby  repealed  and  the  descent  and  distribu- 
tion of  land  and  money  provided  for  by  said  act 
diall  be  in  accordance  with  chapter  49  of  Mans- 
ndd's  Digest  of  the  Statutes  of  Arkansas  now 
in  force  in  Indian  Territory:  Provided,  that 
only  citizens  of  the  Creek  Nation,  male  and  fe- 
male, and  their  Creek  descendants  shall  inherit 
lands  of  the  Creek  Nation :  And  provided-  fur- 
ther, that  if  there  t>e  no  person  of  Creek  citi- 
senabip  to  take  the  descent  and  distribution  of 
■aid  estate,  then  the  inheritance  shall  go  to  non- 
citizen  heirs  in  the  order  named  in  said  chap- 
ter 48."    32  Stat  500,  c.  1323. 

As  said  chapter  49  provides  tliat  on  the 
death  of  a  person  intestate,  nnmarrled  and 
leaving  no  children,  the  estate,  if  It  came 
from  the  father,  shall  go  to  the  father,  and 
tf  from  the  mother,  It  shall  go  to  the  mother, 
bat  if  the  estate  be  a  new  acquisition.  It  shall 
ascend  to  the  father  for  his  lifetime,  and 
then  descend  In  remainder  to  the  collateral 
kindred  of  the  Intestate,  it  is  clear,  on  descent 
cast  by  Albert  Wildcat,  Intestate  and  nn- 
marrled, wltbont  mother  or  children  or  their 
descendants,  that,  as  his  allotm^it  was  not 
a  new  acquisition  (Pigeon  v.  Back,  38  OlcL 
101,  131  Pac.  1083),  but  was  an  ancestral  es- 
tate which  came  to  him  by  the  blood  of  both 
tribal  parents,  that  Cowokochee,  as  a  Creek 
descendant  of  Albert,  was  entitled  to  in- 
herit one-half  thereof  in  his  own  right,  and 
John  the  otheit  by  right  of  representation  of 
his  mother,  and  the  court  should  have  so 
tadd.  This  point  Is  raled  by  Pigeon  v.  Buck, 
snpra,  and  Shnlthis  v.  McDougal,  170  Fed. 
529,  95  C.  C.  A.  815 ;  Roberts  v.  Underwood, 
38  Okl.  376,  132  Pac.  673 ;  and  Thorn  v.  Cone 
et  al.,  47  OkL  781,  160  Pac.  701.  In  the  for- 
mer case,  where  descent  was  cast  by  a  citizen 
of  the  Creek  Nation  in  1006,  seised  of  an 
allotment,  the  question'  was  whether  the 
brothers  and  sisters  or  the  father  and  mother 
were  entitled  to  the  allotment,  all  being  citi- 
zens of  the  Creek  Nation.  The  governing 
statute  was  as  here,  construing  which,  after 
holding  that  the  allotment  was  not  a  new  ac- 
quisition, the  court  held  that,  as  the  land 
came  to  the  allottee  by  the  blood  of  both 
tribal  parents,  the  father  and  mother  took  the 
fee  to  the  exclusion  of  the  brothers  and  sla- 
ters. In  tlie  Shulthls  Case  the  facts  were 
that  Andrew  J.  Berryhill,  son  of  George 
Franklin  Berryhill,  a  citizen  of  the  Creek  Na- 
tion, and  Clementine  Berryhill,  his  wife,  a 
noncltlzen  of  the  tribe,  died  seised  of  an 
allotment.  Again  the  governing  statute  was 
as  here;  construing  which  the  court,  after 
holding  that  the  land  was  not  a  new  acquisi- 
tion, but  came  to  the  allottee  by  the  blood 
of  Ills  tribal  parent,  held  that  the  father 
was  entitled  to  Inherit  the  land  in  fee  as  the 
sole  heir  of  the  allottee,  he  having  died  when 
only  a  few  months  old,  leaving  no  brothers 
or  sisters  surviving  him.  In  the  Underwood 
Case  the  land  was  allotted  to  a  full-blood 


Chickasaw  Indian,  who  thereafter  died  intes- 
tate In  1907,  leaving  no  descendants  nor 
father  nor  mother.  The  contest  over  his  al- 
lotment was  between  two  paternal  relatives 
and  one  maternal  relative  concerning  their 
respective  interests  in  the  land.  The  govern- 
ing statute  was  the  same  as  here,  and  there 
we  held  the  estate  to  be  ancestral,  and  that 
one-half  passed  to  the  paternal  relatives  and 
the  other  to  the  maternal.  Or,  in  other 
words,  that  the  land  would  have  passed  to  the 
parents  of  the  allottee.  If  living,  and,  being 
dead,  passed  to  their  re^ectlve  relatives  in 
equal  moieties  by  right  of  representation. 
This  holding  was  followed  in  the  Thorn  Case. 

From  which  we  learn  that,  as  the  land  in 
question  came  to  Albert  by  the  blood  of  both 
tribal  parents,  the  same,  on  descent  cast  by 
him,  wtat  to  them  both  In  equal  shares,  if 
living,  or,  if  dead,  to  their  next  of  kin  under 
the  statute,  and  that  Cowokochee,  the  father, 
and  John,  the  brother.  Inherited  the  land  in 
equal  shares.  And  the  court  should  have  so 
held;  that  ia,  tf  Cowokochee  was  qualified 
to  inherit  the  land  as  a  Creek  descendant  of 
Albert  under  the  first  proviso  of  section  6, 
supra,  which  provides  "that  only  citizens  of 
the  Cieek  Nation,  male  and  female,  and  their 
Creek  descendants,  shall  inherit  the  land  of 
the  Creek  Nation."  And  such  he  was  for  the 
reason  that  it  is  not  only  alleged,  but  the  on- 
controverted  facts  disclose  him  to  be,  al- 
though enrolled  as  a  Seminole,  of  Creek  par- 
entage, and  hence  a  Creek  descendant  of  Al- 
bert, and  hence  qnalifled  to  inherit  his  allot- 
ment 

In  Lamb  v.  Baker,  27  Okl.  739, 117  Pac.  189, 
the  governing  statute  was  as  here,  and  the 
question  was  who  took  the  allotment  of  Yama 
BufTalo,  a  citizen  of  the  Creek  Nation,  who 
died  Intestate  in  January,  1903,  after  the 
land  had  been  allotted  to  her.  On  the  one 
hand  it  was  contended  It  went  to  her  cousin, 
a  dtlzen  of  the  Creek  Nation.  On  the  other 
hand,  it  was  contended  it  went  to  her  nieces, 
who  were  of  Creek  blood,  because,  it  was 
urged,  they  were  her  Creek  descendants. 
And  such  the  court  held  them  to  be,  and  enti- 
tled to  inherit  the  allotment  under  the  first 
proviso,  which  limits  the  inheritance  to  citi- 
zens of  the  Creek  Nation  and  their  Creek 
descendants. 

In  Hughes  Land  Go.  et  aL  v.  Bailey  et  aL, 
30  OkL  194,  120  Pac.  290,  the  governing  stat- 
ute was  also  as  here,  and  the  question  who . 
took  the  allotment  of  Charley  McNac,  a  Creek 
citizen  who,  in  19(^  died  intestate  seised 
thereof,  leaving  him  surviving  two  daughters, 
whose  mother  was  a  Seminole  and  they  half- 
blood  Creeks,  but  not  enrolled  as  such,  but  as 
members  of  the  Seminole  Nation,  and  a  half- 
brother,  an  enrolled  dtlzen  of  the  Clreek  Na- 
tion. It  was  urged  the  land  went  to  the  half- 
brother,  because  he  was  a  citizen  of  the 
Creek  Nation.  But  the  court  held  not  so,  and 
following  Lamb  v.  Baker,  supra,  that  it  went 
to  the  two  daughters  on  the  ground  they  were 
Creek  descradants  of  their  father  within  tin 
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contemplation  of  the  first  proviso  to  section 
0.    In  passing,  the  court  said: 

"So,  having  determined  that  the  second  pro- 
viso does  not  constitute  a  limitation  npon  the 
first,  but  was  intended  only  to  provide  for  a  line 
of  descent  when  no  heirs  of  tne  classes  named 
in  the  first  proviso  exist,  and  It  being  admitted 
that  the  defendants  in  error  are  the  daughters 
of  the  deceased  allottee,  they  are  in  law  his  de- 
scendants, and,  by  virtue  of  bis  citizenship  in 
the  Creek  Nation,  are  Creek  descendants,  though 
enrolled  as  citizens  of  the  Seminole  Nation,  the 
word  'Creek'  having  reference  to  the  blood  of 
the  father  and  not  the  tribal  enrollment  of  the 
descendants." 

[2,  3]  This  being  true,  standing  alone,  the 
court  should  have  appointed  a  receiver  at 
the  instance  of  Cowokochee,  for  the  reason 
that  bis  right  to  a  Joint  ownership  In  the 
land  appeared,  so  far,  probable.  In  order  to 
Justify  the  appointment  o'f  a  receiver,  Rev. 
Laws  1910,  g  4979,  provides: 

"A  receiver  may  be  appointed  hy  the  Supreme 
Court,  the  district  or  superior  court,  or  any 
Judge  of  either,  or,  in  the  absence  of  said  judges 
from  the  county,  by  the  county  judge: 

"First.  In  an  action  by  a  vendor  to  vacate 
a  fraudulent  purchase  of  property,  or  by  a  credi- 
tor to  subject  any  property  or  fund  to  his  claim, 
or  between  partners  or  others  jointly  owning  or 
interested  in  any  property  or  fund,  on  the  ap- 
plication of  the  plaintiff,  or  of  any  party  whose 
right  to  or  interest  in  tne  property  or  fund,  or 
the  proceeds  thereof,  is  probable,  and  where  it 
is  shown  that  the  property  or  fund  is  in  danger 
c^  being  lost,  removed,  or  materially  injur- 
ed.   •    •    ••' 

Governed  by  which,  in  WUlard  Oil  Co.  v. 
Riley  et  al.,  29  Olil.  19,  115  Pac.  1103,  quot- 
ing approvingly  from  High  on  Receivers,  | 
7,  we  said: 

"The .  appointment  of  a  recover  pendente 
lite,  like  the  granting  of  an  interlocutory  in- 
junction, is  to  a  considerable  extent  a  matter 
resting  in  the  discretion  of  the  court  to  which 
the  application  is  made,  to  be  governed  by  a 
consideration  of  the  entire  circumstances  of  the 
case.  And,  since  the  appointment  of  a  receiv- 
er is  thus  a  discretionary  measure,  the  action 
of  the  lower  court  in  appointing  or  denying  a 
receiver  pendente  lite  will  not  be  disturbed  up- 
on appeal  unless  there  has  been  a  clear  abuse." 

And  In  the  syllabus: 

"Where,  from  a  consideration  of  the  claims 
made  by  the  parties  on  an  application  for  ap- 
pointment of  a  receiver  pendente  lite,  the  same 
is  made,  and  on  appeal  plaintiffs'  interest  in 
the  property  or  fund  appearing  probable,  and 
no  abuse  of  discretion  is  shown,  and  there  being 
evidence  and  circumstances  reasonably  tending 
to  sustain  the  order,  the  same  will  not  be  dis- 
turbed." 

But  let  the  interest  of  Cowokochee  In  the 
land  on  descent  cast  by  Albert  be  as  It  may. 
Assuming  that  Cowokochee  at  that  time  was 
entitled  to  the  most  he  claims,  when  It  was 
shown,  on  the  application  to  appoint  a  re- 
ceiver, that  he  bad,  on  January  20, 1913,  ex- 
ecuted a  quitclaim  deed  thereto,  without  a 
Bdntllla  of  fraud  or  duress,  and  received 
therefor  the  $300  consideration  named  in  the 
deed,  and  on  his  own  petition  and  with  full 
knowledge  of  what  he  did  (as  found.  In  ef- 
fect, by  the  trial  court)  had  the  deed  approv- 
ed by  formal  order  of  the  county  court,  such 
showing  was  snfflcient  to  lead  the  court  to 
believe  tbat  be  bad  probably  parted  with  all 


his  Interest  in  the  land  to  Chapman,  the 
grantee  In  the  deed,  and  hence  it  cannot  be 
said  the  judge  abused  his  discretion  in  re- 
fusing to  appoint  a  receiver. 

To  set  aside  this  deed  for  fraud  in  its  pnv 
curement,  as  alleged,  it  takes  more  than  the 
statement  of  Cowokochee  that  be,  in  effect, 
understood  nothing  that  took  place  during 
the  entire  transaction,  or  that,  if  he  did,  be 
thought  the  deed  approved  was  a  contract  and 
mistook  entirely  the  nature  of  its  contents. 
This  for  the  reason  the  evidence,  on  the  oth* 
er  hand,  discloses  that  the  nature  of  the 
transaction  was  explained  to  him  througb  an 
Interpreter  in  open  court  in  the  presence  of 
the  Judge,  whose  duty  it  was  so  to  do  and 
who  will  be  presumed  to  have  done  his  duty. 
When  such  is  the  state  of  the  record,  the 
validity  of  the  deed  assailed  wlU  be  upheld 
on  the  ground  that  the  evidence  falls  to  pre- 
ponderate against  the  deed  assailed  and  re- 
pel all  opposing  presumptions  in  favor  of 
the  deed.  This  was,  in  effect,  the  holding  of 
the  trial  court,  and  the  court  was  right. 
Adams  et  al.  v.  Porter  et  aL,  158  Pac.  899. 
We  are  therefore  of  opinion  tbat  the  Judge 
did  right  in  refusing  to  appoint  a  leceiver 
at  the  instance  of  Cowokochee. 

Then  went  the  defendant  Cliapman  and 
the  plaintiffs,  the  widow  and  cUldren  of 
Jatm  Wildcat,  and  by  petition  filed  in  the 
county  court  of  Seminole  county,  October  6^ 
1013,  invoked  the  Jurisdiction  of  tbat  court 
to  render  and  enter  a  Judgment  nunc  pro 
tunc  correcting  the  final  order  of  distribu- 
tion in  the  estate  of  Albert  Wildcat,  dated 
October  7,  1912,  so  as  to  show  that  John 
Wildcat  took  the  whole  allotment  in  question 
to  the  exclusion  of  Cowokochee.  But  this 
the  court,  after  Cowokochee  had  been  heard, 
refused  to  do;  whereupon  petitioner  an>eal- 
ed  to  the  district  court,  where,  on  January 
15,  1914,  the  cause  was  reversed,  with  direc- 
tions to  enter  the  order;  to  reverse  which 
Cowokochee  brings  that  case  here,  where  it 
Is  numbered  6056,  and  ordered  consolidated 
with  this  case.  Of  the  errors  assigned  in 
that  case  we  shall  speak  later. 

Thereafter,  with  full  knowledge  of  its  ef- 
fect and  for  $600  cash  In  hand  paid  by  Chap- 
man and  McFarlin,  but  without  payment  of 
costs,  or  the  knowledge  or  consent  of  his 
counsel,  Cowokochee  filed  with  the  clerk  of 
the  court  an  instrument  in  writing  wbi(di 
reads: 

"Comes  now  Cowokochee,  one  of  the  defend- 
ants herein,  and  dismisses  his  cross-petition 
against  defendants  James  A.  Chapman  and  R. 
M.  McFarlin  and  McMann  Oil  Company,  with 
prejudice. 

"This  the  8tb  day  of  April,  1914. 

Us 

"[Signed]  Cowokochee    X 

mark 

"I  hereby  certify  that  I  signed  the  name  of 
said  Cowokochee  to  the  above  and  foregoing 
dismiwal  in  his  presence  and  at  his  request, 
after  which  he  made  his  own  mark. 

"U.  G.  Foreman. 

"Additional  witnesses:  Martin  Goot;  Mary 
Tiger." 
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And  executed  the  following  affidavit: 

"Cowokochee,  bein|:  duly  sworn,  upon  oath 
states  that  be  is  a  citizen  of  the  Seminole  Na- 
tion; that  he  is  over  sixty  years  of  age;  that 
his  postoffice  address  is  Sasakwa,  Oklahoma; 
that  he  is  one  of  the  defendants  in  case  No. 
3039,  pending  in  district  courtj  Creek  county, 
Oklahoma;  that  he  desires  to  dismiss  his  cross- 
petition  in  said  action  for  the  reason  that  on 
January  20,  1913,  he  executed  a  quitclaim  deed 
in  favor  of  defendant  James  A.  Chapman,  -which 
deed  was  approved  by  the  county  jud^e  of  Semi- 
nole county,  Oklahoma;  that  at  the  time  he  exe- 
cuted said  deed  he  fuuy  understood  same,  and 
understood  that  whatever  rights,  if  any,  he  had 
in  the  estate  of  Albert  Wildcat,  he  conveyed 
by  said  deed;  that  be  received  for  said  quitclaim 
deed  the  sum  of  three  hundred  dollars,  and  that 
he  paid  his  attorney,  John  B.  Turner,  the  sum 
of  one  hundred  and  fifty  dollars. 

"Affiant  further  states  that  he  does  not  fur- 
ther want  to  prosecute  said  suit,  Ixecause  when 
he  signed  said  deed  and  got  the  money  that  he 
agreed  to  take  for  same  he  understood  fully  the 
transaction,  and  does  not  now  want  to  repudi- 
ate same;  that  he  would  not  have  filed  said 
cross-petition  herein  had  he  been  fully  advised 
as  to  the  nature  and  contents  thereof,  and  that 
he  is  now  and  has  at  all  times  been  satisfied 
with  the  trade  he  made,  whereby  he  conveyed 
by  quitclaim  deed  all  his  interest  in  the  allot- 
ment of  Albert  Wildcat,  deceased,  to  James  A. 
Chapman.  his 

Cowokochee  X 
mark 

"I  hereby  certify  that  I  signed  the  name  of 
said  Cowokochee  to  the  above  and  foregoing 
affidavit  in  his  presence  and  at  his  request, 
after  which  he  made  his  own  mark. 

"TJ.  G.  Foreman. 

"Additional  witnesses:  Martin  Goot,  Harry 
Tieer. 

'^Subscribed  and  sworn  to  before  me  this  8th 
day  of  April,  1914. 
^SeaL]  I,  S.  White.  Notary  Public. 

"My  commission  expires  March  3d,  1917." 

Whereupon,  on  April  18,  1914,  a  Journal 
entry  of  dismissal  was  duly  filed  and  entered. 
On  June  25,  1914,  came  Cowokochee  by  .his 
auorney,  and  moved  the  gourt  to  set  aside, 
for  fraud  in  Its  procurement,  the  order  of 
dismissal  and  reinstate  the  case,  and,  after 
response  thereto  filed,  on  September  10,  1914, 
the  cause  coming  on  to  be  heard  upon  the 
merits,  by  verified  appllcatl<»i,  in  which  he 
asks  to  have  considered  as  a  part  thereof  an 
unverified  application  filed  May  2,  1914,  he 
also  moved  the  court  to  continue  the  cause 

(1)  for  certain  reasons  set  forth  In  said  un- 
verified application  not  necessary  to  mention ; 

(2)  because  the  motion  to  reinstate  was  pend- 
ing; and  (3)  because  case  number  6055  was 
pending  In  this  court.  And  when  the  court, 
after  hearing  evidence  on  the  motion  to  re- 
Instate,  at  the  same  time  overruled  both  mo- 
tions, and  held  that  his  written  dismissal 
automatically  dismissed  the  case  as  to  him, 
and  rendered  and  entered  Judgment  that  he 
"Is  no  longer  a  party  to  this  proceeding,  and 
has  no  right,  title,  or  Interest  in  and  to  the 
lands"  in  controversy,  Cowokochee  brings 
the  case  here  by  separate  appeal  (which  Is 
numbered  6847),  and  for  reversal  assigns  that 
the  court  erred  In  refusing  to  reinstate  his 
case  and  in  overruling  his  motion  for  a  con- 
tinuance. 

The  court  did  right  In  overruling  the  mo- 


tion to  reinstate  for  the  reason  (hat,  as  no 
part  of  the  costs  were  paid  by  Cowokochee 
at  the  time  he  filed  his  written  dismissal,  the 
canse  remained  still  pending,  and  hence  could 
not  be  reinstated  upon  motion.  Bev.  Laws 
1910,  {  6126,  provides: 

"A  plaintiff  may,  at  any  time  before  the  trial 
is  commenced,  on  payment  of  the  costs  and  with- 
out any  order  of  court,  dismiss  his  action  after 
the  filing  of  a  petition  of  intervention  or  answer 
praying  for  affirmative  relief,  but  such  dismissal 
shall  not  prejudice  the  right  of  the  intervener  or 
defendant  to  proceed  wiu  the  action.  Any  de- 
defendant  or  intervener  may,  in  like  manner, 
dismiss  his  action  against  the  plaintiff,  wiUi- 
out  an  order  of  court,  at  any  time  before  the 
trial  is  begun,  on  payment  of  the  costs  made  on 
the  claim  filed  by  him.  •  •  •  Such  dismissal 
shall  be  in  writmg  and  signed  by  the  party  or 
his  attorney,  and  shall  be  filed  with  the  clerk 
of  the  district  court,  •  •  •  where  the  action 
is  pending,  who  shaJl  note  the  fact  on  the  prop- 
er record:  Provided,  such  dismissal  shall  be 
held  to  be  without  prejudice,  unless  the  words 
'with  prejudice'  be  expressed  therein." 

Construing  this  statute,  in  Harjo  et  aL  t. 
Black  et  al.,  153  Pac  1137,  we  said: 

"The  statute  was  intended  to  furnish  an  ex- 
peditious means  whereby  a  civil  action  could  be 
voluntarily  dismissed  by  the  plaintiff  at  any 
time  before  the  filing  of  a  petition  of  interven- 
tion or  answer  seeking  affirmative  relief  against 
plaintiff  was  filed,  and  without  the  necessity  of 
obtaining  an  order  of  court  directing  such  dis- 
missal. But  the  filing  of  the  stipulation  by 
plaintiff  is  not  all,  for  the  statute  requires  that 
the  costs  be  paid.  We  have  already  seen  that, 
although  the  stipulation  was  filed  on  June  10th, 
the  costs  were  not  paid  until  July  5th,  and 
were  not  then  paid  by  the  plaintiffs,  but  by  de- 
fendants. It  cannot  be  said,  therefore,  that  the 
mere  fihng  of  the  stipulation  autouaticaUy 
dismissed  the  suit.  Until  the  costs  were  paid  it 
remained  upon  the  court  docket,  as  though  the 
stipulation  had  not  been  filed.  The  court  was 
not  divested  of  jurisdiction  over  the  action  un- 
til a  compliance  with  the  statute." 

We  say  the  court  did  right  In  overruling 
the  motion  to  reinstate,  and  that,  too,  al- 
though the  Judgment  entry  shows  the  court 
to  have  been  of  the  erroneous  opinion  that 
the  filing  of  the  dismissal  automatically  op- 
erated as  a  dismissal  of  his  cross-action  by 
Cowokochee  without  his  iwyment  of  costs. 
This  for  the  reason  that  we  cannot  reverse 
the  court  where  he  gave  a  wrong  reason  for 
a  right  ruling.  Hodglns  v.  Hodglns,  23  Okl. 
ffi»,  103  Pac.  711. 

[4]  Neither  did  the  court  err  In  overruling 
the  motion  for  a  continuance.  This  for  the 
reason  that  the  motion  was  addressed  to  the 
discretion  of  the  court,  and  It  is  not  claimed 
the  court  abused  its  discretion.  Besides,  if 
the  application  was  made  on  account  of  the 
absence,  of  evidence,  as  It  falls  to  show  the 
materiality  thereof,  the  same  was  properly 
overruled.  And  we  cannot  see  how.  If  Co- 
wokochee should  win  in  cause  No.  6055  In 
this  court,  and  we  should  accordingly  hold 
that  the  district  court  erred  in  reversing  the 
county  court,  and  that  the  order  of  that 
court  dated  October  7,  1912,  should  remain 
unamended  nunc  i^ro  tunc  and  so  as  to  show 
Cowokochee  to  be  entitled  to  one-half  the 
land,  assuming  that  the  Judgment  of  that 
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court  to  that  effect  was  admissible  In  evi- 
dence bere  to  prove  that  fact,  still  we  cannot 
see  of  what  material  benefit  that  would  be  to 
Cowokochee  since,  by  the  quitclaim  deed  of 
January  20, 1913,  duly  approved  by  the  coun- 
ty court,  it  seems,  from  tiie  present  state  of 
the  record,  that  he  has  since  parted  with  his 
interest  therein  to  Chapman,  as  pleaded. 
And,  looking  at  It  in  the  large,  it  is  rather  a 
novel  proposition  to  say  the  court  erred  in 
refusing  to  continue  one  cause  In  order  to 
await  the  termination  of  another  cause,  in 
which  the  applicant  was  a  party  and  hoped 
to  prevail,  so  as  to  give  the  applicant  an  op- 
portunity to  thereby  secure  evidence  with 
which  to  bolster  up  the  cause  sought  to  be 
continued.  And,  in  passing,  It  might  be  well 
to  say  that  we  will  not  consider  any  of  the 
assignments  of  error  in  case  No.  6056,  for  the 
reason  that,  as  that  case  was  an  Independent 
proceeding  in  another  court,  no  part  of  which 
has  found  its  way  into  this  cause,  no  order 
made  therein  Is  such  an  intermediate  order 
involving  the  merits  of  this  cause  as  we  are 
authorized  In  this  cause  to  reverse,  vacate, 
or  modify  under  the  provisions  of  the  statute. 
Bev.  Laws  1910,  |  6238. 

[6]  But  it  does  not  follow  that,  because  the 
court  did  right  tn  overruling  Cowokochee's 
motion  for  a  continuance,  he  was  also  right 
In  rendering  and  entering  judgment  that  Co- 
wokochee, in  effect,  be  eliminated  from  the 
case,  and  that  he  had  no  right,  title,  or  inter- 
est In  the  land.  Rather  was  it  the  duty  of 
the  court  not  to  render,  as  he  did  In  effect, 
final  Judgment  against  Cowokochee,  but, 
when  the  cause  was  reached  on  its  merits,  to 
afford  him  an  opportunity  to  go  to  trial  upon 
the  merits  of  his  cross-petition  and  the  Issues 
joined  therecm.  This  the  court  did  not  do, 
and  this  was  such  error  as  requires  a  rever- 
sal of  this  cause  as  to  Cowokochee,  so  as  to 
give  him  his  day  in  court. 

On  September  11,  1914,  the  cause  came  on 
for  trial  to  a  Jury  upon  Its  merits  and  upon 
the  Issues  joined  between  plaintiffs  and  de- 
fendants Chapman  and  McFarlln  only,  and 
upon  their  cross-petition,  and  not  upon  the 
merits  of  the  cross-petition  of  Cowokochee. 
There  was  a  verdict  for  defendants,  in  effect, 
that  John  had  parted  with  his  Interest  in  the 
land  before  he  died;  whereupon  the  court 
rendered  and  entered  judgment  that  plain- 
tiffs take  nothing  by  their  suit,  and  that 
Chapman  and  McFarltn  were  the  owners  of 
and  entitled  to  retain  possession  of  the  land 
in  virtue  of  the  deeds  assailed,  purporting  to 
convey  the  land  to  them  from  John.  And, 
granting  the  prayer  of  their  cross-petition, 
the  court  further  adjudged  and  decreed  that 
their  title  to  the  land  be  quieted,  and  that 
plaintiffs  be  enjoined  from  Incumbering  the 
title,  and  that  the  Swift  leases  be  canceled ; 
to  reverse  which  plaintiffs  bring  the  case 
here  by  separate  appeal  (which  Is  numbered 
7720). 

[I]  On  the  trial,  it  being  In  effect  conceded« 


but  not  by  Cowokochee,  who  took  no  part 
therein,  that  Albert  Wildcat  was  an  enrolled 
Creek  citizen  of  the  half  blood ;  that  he  died 
intestate  in  1906,  seised  of  the  allotment  in 
question,  without  wife  or  Issue,  leaving  him 
surviving  Cowokochee,  his  father,  a  full- 
blood  Creek,  enrolled  as  a  Seminole,  and 
John  Wildcat,  a  brother,  an  enrolled  Creek 
citizen  of  the  half  blood,  and  Watty  Wildcat, 
a  half-brother,  a  citizen  of  the  Seminole  Na- 
tion— the  court  was  of  opinion  that  John 
Wildcat  inherited  the  land  in  fee,  to  the  ex- 
clusion of  Cowokochee;  that  the  same,  on 
descent  cast  by  John,  went  to  the  plainUffs, 
his  widow  and  children,  and  that  they  were 
entitled  to  the  possession  of  the  land,  unless 
John  had  parted  with  his  title  thereto  to  de- 
fendants Chapman  and  McFarlin  before  be 
died.  While  the  court  erred,  as  we  have 
seen,  in  holding  that  Jcdin  inherited  the  land 
in  fee  to  the  exclusion  of  Cowokochee,  the 
same  was  harmless,  since,  upon  examination, 
we  find  there  is  no  error  in  the  verdict  and 
judgment,  in  effect,  that  John  had  parted 
with  his  title  to  the  land  before  he  died.  To 
maintain  the  issues  on  their  part,  and  tXt 
show  that  John  had  not  parted  with  his  In- 
terest in  the  land  before  he  died,  plaintiffs 
offered  to  prove  by  parol  that  John  Wildcat, 
although  the  evidence  discloses  falm  to  be  en- 
rolled as  of  the  half  blood,  was  in  fact  a  full- 
blood  Creek.  This  was  offered  in  order,  if 
proved,  to  show  that  his  warranty  deed  dat- 
ed March  31,  1906,  purporting  to  convey  the 
land  as  the  sole  heir  of  Albert  Wildcat  to 
Chapman,  and  his  deed  dated  April  28,  1906, 
to  Gooch,  and  his  warranty  deed  dated  Janu- 
ary 28,  1907,  purporting  to  convey  the  land 
to  J.  Coody  Johnson,  were  void  because  not 
approved  by  the  Secretary  of  the  Interior, 
which  was  excluded,  and  this  Is  plaintiffs' 
first  assignment  of  error.  But,  since  defend- 
ants disclaimed  all  interest  in  virtue  of  the 
deed  of  March  31,  1906,  of  that  we  need  not 
speak  in  this  connection.  Of  the  deed  of 
April  28,  1906,  It  is  sufficient  to  say  that,  as 
John  was  an  adult  of  less  than  full  blood,  he 
at  that  time  was  not  subject  to  the  restric- 
tions against  alienation,  but  had  a  right  to 
sell  his  Interest  In  the  land  In  controversy 
without  the  approval  of  the  Secretary  of  the 
Interior,  and  bis  quantum  of  Indian  blood 
could  only  be  determined  by  the  rolls,  and 
could  not  be  collaterally  attacked  by  parol, 
as  attempted. 

Section  22  of  an  act  approved  April  26. 
1906  (34  Stat.  L.  137,  c.  1876),  provides: 

"That  the  adult  heirs  of  any  deceased  Indian 
of  either  of  the  Five  Civilized  Tribes  whose  se- 
lection has  been  made,  or  to  whom  a  deed  or 
patent  has  been  issued  for  his  or  her  share  of 
the  land  of  the  tribe  to  which  he  or  she  belonsa 
or  belonged,  may  sell  and  convey  the  lands  in- 
herited from  such  decedent.    •    •    • " 

And  section  19: 

••  •  •  *  And  for  all  purposes  the  quantum 
of  Indian  blood  possessed  by  any  member  of 
said  tribes  shall  be  determined  by  the  roUa  of 
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citizena  of  said  tribes  approved  by  the  Secretaiy 
of  the  Interior.     •    •     ♦ " 

The  Indian  Appropriation  Act  of  June  21, 
1906  (34  Stat  825,  c  S504),  among  other 
things,  provides: 

"That  the  Secretary  of  the  Interior  shall,  np- 
on  completion  of  the  approved  rolls,  have  pre- 
pared and  printed  in  a  permanent  record  book 
vaA  rolls  of  the  £lve  Civilized  Tribes  and 
that  one  copy  of  such  record  book  shall  be  de- 
posited in  the  office  of  the  recorder  in  each  of 
the  recording  districts  for  public  inspec- 
tion.    •    •     •  •• 

Concerning  this  same  contention,  in  United 
States  r.  Ferguson  et  al.,  226  Fed.  974.  141 
O.  C.  A.  96,  the  Circuit  Court  of  Appeals  for 
this  circuit,  in  a  case  vrhere,  as  here,  a  deed 
executed  subsequent  to  the  approval  of  the 
act  of  April  26,  1906,  was  assailed,  said: 

"At  the  trial  appellant  offered  to  show  by  the 
testimony  of  three  witnesses,  to  wit,  Jacob 
Harrison,  Concharty,  and  Catcha  Holatka, 
that  the  mother  of  Marche  Xekcba  was  a  full- 
blood  Seminole  Indian.  The  trial  court  ruled 
that  the  Seminole  Roll  of  Indians  by  Blood  was 
conclusive  upon  the  question  as  to  the  quantum 
of  Indian  blood  possessed  by  Marche  Yekcha, 
and  that  as  the  act  of  Congress  of  April  26, 
1906^  contained  no  restrictions  aa  to  mixed- 
blood  Indians,  decided  that  the  appellant  could 
not  maintain  the  action  and  dismissed  the  bill. 
It  thus  appears  that  the  only  question  for  de- 
cision is  as  to  whether  the  Roll  of  Seminole 
Indians  by  Blood,  as  prepared  by  law,  is  con- 
clusive against  collateral  attack." 

And,  after  construing  the  sections  of  said 
acts,  supra,  together  with  section  8  of  the 
Act  of  May  27,  1908  (35  Stat  812,  c  199), 
which  reads: 

"That  the  rolls  of  citizenship  and  of  freed- 
men  of  the  £^ve  Civilized  Tribes  approved  by 
the  Secretary  of  the  Interior  shall  be  conclusive 
evidence  as  to  the  quantum  of  Indian  blood  of 
any  enrolled  citizen  or  freedman  of  said 
tribes,    •    •    •» 

— said: 

"This  court,  in  Malone  v.  Alderdice,_212  Fed. 
668, 129  C.  C.  A.  204,  and  in  Nunn  ▼.  Hazelrigg, 
216  Fed.  330,  132  O.  O.  A.  474,  decided  that: 
The  commission  to  the  £lve  Civilized  Tribes, 
which  made  the  enrollment  of  tlieir  citizens  and 
freedmen,  was  a  quasi  judicial  tribunal,  empow- 
ered to  determine  who  should  be  enrolled  and 
what  land  should  be  allotted,  and  in  what  way 
it  should  be  allotted  to  every  citizen  and  freed- 
man, and  its  adjudication  of  these  questions, 
and  of  every  issue  of  law  and  fact  that  it  was 
necessary  for  it  to  determine  in  order  to  decide 
these  questions,  is  conclusive  and  impervious 
to  collateral  attack.'  The  Circuit  Court  for 
the  EJastern  District  of  Oklahoma  in  the  case  of 
Bell  V.  Cook,  192  Fed.  597,  decided  the  question 
in  the  same  way.  To  the  same  effect  is  Yar- 
brongh  v.  Spalding,  31  Okl.  806,  123  Pac.  843; 
Lawless  v.  Raddis,  36  OkL  616,  120  Pac.  711. 
It  results  that  the  ruling  of  the  trial  court  in 
excluding  evidence  offered  for  the  purpose  of 
showing  that  the  mother  of  Marche  Yekcha  was 
a  full  blood  was  correct,  and  the  judgment  be- 
low is  affirmed." 

See,  also,  Campbell  r.  McSpadden,  44  OkL 
138,  143  Pac.  1138. 

We  are  therefore  of  opinion  that  the  evi- 
dence was  properly  excluded,  and  that  the 
deed  of  April  28,  1906,  conveyed  John's  In- 
terest In  the  land  to  Gooch,  as  found  by  the 
Jury,  although  not  approved  by  the  Secretary 
vt  the  Interior;    that  is,  unless  the  court 


erred  In  fairly  submitting  tbe  Issues  to  the 
jury  assailing  it  on  other  grounds.  Other- 
wise assailing  the  deed,  it  was  the  theory  of 
plaintiffs  that  the  deed  dated  March  31,  1906, 
from  John  to  CSiapman,  l>ecause  executed  be- 
fore the  removal  of  restrictions,  was  void  as 
in  fraud  of  an  act  of  Congress  approved  April 
26,  1906  (34  Stat  137,.  c  1876),  which  reads: 

"And  every  deed  executed  before,  or  for  the 
making  of  which  a  contract  or  agreement  was 
entered  into  before  the  removal  of  restrictions, 
be   and   the  same  is  hereby,  declared  void." 

And  the  court  should  have  so  Instructed  the 
Jury,  and  at  the  same  time  left  It  to  them  to 
say  whether  for  the  making  of  the  deed  of 
Apill  26,  1906,  a  contract  or  agreement  was 
entered  into  between  the  parties  to  the  first 
deed ;  or.  In  other  words,  whether  the  deeds 
were  part  of  one  and  the  same  transactitn,  or 
whether  the  second  was  taken  pursuant  to  the 
Illegal  contract  of  sale  evidenced  by  the  first 
deed,  and,  if  so,  to  further  in.>jtruct  them  that 
both  deeds  were  Told;  and  that  the  court 
erred  in  refusing  so  to  do. 

Not  so,  for  the  reason  the  evidence  la  insuffi- 
cient to  support  the  charge,  in  that  It  does  not 
reasonably  tend  to  prove  facts  suffldent  to  jus- 
tify an  inference  that  both  deeds  were  execut- 
ed in  violation  of  the  statute.  On  this  point 
the  most  that  can  be  said  of  the  evidence  is 
that  the  deed  of  March  31, 1906,  was  void  as 
in  fraud  of  the  statute,  but,  reciting,  as  it  does, 
a  consideration  of  |8(X>,  we  presume  it  was 
paid,  since  the  same  Is  not  questioned;  that, 
failing  to  secure  the  title  by  means  of  said 
deed.  Chapman,  after  John's  restrictions  were 
removed,  sent  his  agent  from  HoldenviUe, 
bearing  to  him,  while  In  jail  at  Muskogee,  the 
deed  of  April  28th  to  execute,  conveying  the 
same  land  to  one  Gooch,  and  that  the  agent 
spoke  to  John  through  an  interpreter,  where- 
upon John,  with  full  knowledge  of  the  effect 
of  bis  act  and  without  duress  of  any  kind  or 
further  consideration,  executed  the  deed  after 
which  Gooch,  an  ofiSicer  with  Chapman  In  the 
Planters'  Trust  Company,  relinquished  his 
title  to  the  land  by  quitclaim  deed  dated  Oc- 
tober 12, 1907,  to  the  defendants  Chapman  and 
McFarlin.  What  though  the  deed  was  void 
and  tainted  with  illegality,  as  taken  In  fraud 
of  the  statute?  There  Is  no  evidence,  other 
than  that  bearing  upon  that  transaction,  and, 
standing  alone,  proved  only  that  the  transac- 
tion of  securing  the  title  to  the  land  ended 
with  the  execution  and  delivery  thereof  and 
the  payment  of  the  purchase  money  named  In 
the  deed.  Such  being  true,  there  was  no  evi- 
dence to  go  to  the  jury  from  which  they  could 
reasonably  find  that  both  deeds  were  part 
of  one  and  the  same  transaction,  and  that 
the  taint  of  illegality  In  the  one  tainted  the 
other,  and  henoe  that  both  were  void.  What 
though  the  second  deed  was  executed  two 
days  after  the  removal  of  restrictions  and 
without  further  consideration?  As  the  gran- 
tor ther^n  had  at  that  time  a  perfect  right  to 
sell  or  give  his  land  away,  or  make  good  any 
supposed  moral  obligation  in  consideration  of 
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the  purchase  money  already  paid,  from  snch 
It  could  not  reasonably  be  Inferred  that  for 
the  making  of  the  second  deed  a  contract  or 
agreement  was  entered  Into  between  the  pai> 
ties  to  the  first  deed,  or  that  the  deeds  were 
part  of  one  and  the  same  transaction,  or  that 
the  second  deed  was  taken  pursuant  to  the 
illegal  contract  of  sale  -evidenced  by  the  first 
deed,  and  hence  the  court  did 'not  err  In  re- 
fusing to  Instruct  as  requested.  And  this, 
too,  although  there  was  no  present  payment 
of  a  consideration  for  the  second  deed.  This 
for  the  reason  that  a  deed  Is  good  as  between 
the  parties  without  a  consideration.  13  Oyc. 
.632. 

Concerning  the  further  testimony  assailing 
the  validity  of  the  deed  of  John  Wildcat  and 
wife,  dated  January  28,  1907,  purporting  to 
convey  the  land  to  J.  Goody  Johnson,  and  the 
quitclaim  deed  from  him  to  Chapman  dated 
December  21,  1906,  and  the  exceptions  taken 
to  the  evidence  In  support  thereof,  and  to  the 
instructions  of  the  court  to  the  Jury  on  the 
Issues  Joined  on  their  validity,  we  need  not 
speak,  for  the  reason  that  the  Jury  having 
found,  after  being  correctly  Instructed,  on  the 
Issues  Joined  as  to  the  validity  of  the  Seed 
of  April  28,  1906,  that  said  deed  was  good 
and  passed  the  title  from  John  Wildcat  to  de- 
fendants, a  finding  by  us  that  the  court  erred 
in  the  trial  of  said  Issues,  In  any  of  the  par- 
ticulars assigned,  would  not  work  a  reversal 
of  the  case,  but  such  error  would  be  harmless. 

It  is  unnecessary  for  us  to  speak  concern- 
ing the  other  deeds  set  forth  in  the  petition; 
that  is,  the  deed  from  a  certain  other  person 
of  the  name  of  Albert  Wildcat  purporting, 
after  the  death  of  the  allottee,  Albert  Wild- 
cat, to  convey  the  land  by  warranty  deed, 
dated  January  11,  1908,  to  CecU  Taylor,  and 
from  him  to  J.  Garfield  Buell,  and  from  him 
to  Chapman.  Nor  of  the  deed  of  Watty  Wild- 
cat, dated  March  18,  1906,  purporting  to  con- 
vey the  land  to  Chapman;  or  his  deed  of  a 
later  date,  purporting  to  quitclaim  the  land 
to  Chapman.  This  for  the  reason  that  the 
court,  without  objection,  instructed  the  latter 
two  out  of  the  case,  and  the  former  deeds 
were  not  otherwise  mentioned  than  In  the 
pleadings. 

Being  of  opinion  that  the  Jury  did  right  in 
finding  that  John  Wildcat,  before  his  death, 
thus  parted  with  his  interest  in  the  land  to 
defendants,  who  are  still  the  owners  and  en- 
titled to  retain  possession  thereof,  and  that 
by  their  leases  the  plaintiff  Swift  took  noth- 
ing, the  Judgment  of  the  trial  court  is  affirm- 
ed as  between  plalntilTs  and  defendants  Chap- 


man and  SfcFarllo,  but  reversed  as  to  Cowo- 
kochee,  not  for  a  new  trial  upon  his  applica- 
tion  for  the  appointment  of  a  receiver,  but 
for  a  trial  upon  the  merits  of  the  issues  icAa- 
ed  upon  the  allegations  that  his  deed  of  Jan- 
uary 20, 1913,  purporting  to  convey  his  inter- 
est in  the  land  to  Chapman,  is  void  for  fraud 
in  its  procurement,  and  that  the  nunc  pro 
tunc  order  of  the  county  court  of  Seminole 
county,  dated  October  7,  1913,  in  effect  that 
Cowokochee  took  no  Interest  In  the  allotment 
of  Albert,  Is  void,  and  all  other  Issues  thus 
Joined  upon  which  he  relies  to  show  that  he 
had  not  parted  with  his  interest  in  the  prem- 
ises In  controversy,  and,  Is  entitled  to  have 
his  title  thereto  adjudicated  and  quieted  In 
him. 

Let  the  costs  of  this  appeal  be  equally 
divided  between  plaintiffs  Cow(^ochee  and 
Chapman  and  McFarlln. 

All  the  Justices  concur,  except  MILEY,  J., 
disqualified  and  not  participating. 

aOO  Waah.  697) 
NORTHWESTERN  IMPROVEMENT  CO.  et 
aL  v.  PIERCE  COUNTY.     (No.  13937.) 

(Supreme  Court  of  Washington.    March  4, 
1918.) 

En  Band.    On  rehearing.    Afilrmed. 
For  former  opinion,  see  97  Wash.  628,  167 
Pac.  83. 

,  PER  CURIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  still  adhere 
to  the  opinion  heretofore  filed  herein  as  re- 
ported In  97  Wash.  528,  167  Pac.  33,  and  for 
the  reasons  there  stated  the  Judgment  Is 
affirmed. 

(100  Wasb.  esc) 
DALHSTROM  t.  NORTHERN  PAC.  RY.  (X>. 
et  aL 

DAHLSTROM  et  ux.  y.  SAME. 

(No.  13974.) 

(Supreme  Court  of  Washington.     March  4, 
19ia) 

En  Banc.     On  rehearing.     Denied. 
For  former  opinion,  see  98  Wash.  390,  167 
Pac.  107& 

PER  CURIAM.  Upon  a  rehearing  en 
banc,  a  majority  of  the  court  still  adhere  to 
the  opinion  heretofore  filed  herein  as  report- 
ed in  98  Wash.  390,  167  Pac.  1078,  and  for 
the  reasons  there  stated,  the  Judgments  are 
affirmed* 
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(M  Colo.  1T») 

LUCIFER  COAI.  OO.  ▼.  BUSTBB  et  aL 

(Na  9S09.) 

(Supreme  Conrt  of  Colorado.    .Jan.   7,  1018. 

Rehearing  Denied  Maidi  4,  1918.) 

1.  COBPOBATIONS  «=9630(6)— JODOMBNT  AFTKB 
DI880I.TJTI0N^VaI.IDITX— Pbssvmftion. 

A  judgment  against  a  corporation  in  a  suit 
in  'which  the  complaint  was  not  filed  until  after 
the  expiration  of  its  charter  by  limitation  is 
assumed  to  be  yalid  until  the  contrary  appears. 

2.  C0BPOKAT10W8  «=3€80(1)  —  DiaeoLOTioN  — 
Right  or  Action. 

Under  Rev.  St.  1908,  ^  899,  relating  to  the 
effect  of  dissolution,  an  action  may  be  maintain- 
ed against  a  corporation  after  its  dissolntioii, 
vhere  the  cense  of  action  arose  prior  thereto. 

8.    OOBPOBATION8  «=»630(1)  —  EXPIBATIOK  OF 

CiiAKTEB— Suit— Statute. 

Under  Rev.  St  1908,  {  847,  providing  that 
corporations,  with  certain  exceptions,  may  not 
exist  for  more  than  20  years,  and  that  the  term 
of  existence  must  be  specified  in  the  charter, 
and  sections  891,  899,  extending  the  corporate 
entity  for  particular  purposes,  the  capacity  of 
a  corporation  whose  charter  bad  expired  to  be 
sued  for  liabilities  accruing  before  its  dissolu- 
tion is  extended,  and  its  rights  as  a  party  to 
a  suit  are  the  same  as  those  of  other  parties 
to  actions. 
4.  C0BPOBATI0N8  *=»114— Saik  o»  Stock. 

Under  Rev.  St  1908,  §  870,  relating  to 
transfer  of  stock,  the  act  of  a  corporation, after 
fhe  expiration  of  its  charter,  in  executing  a  bill 
of  sale  of  stock  of  another  company,  without 
then  assigning  or  delivering  tbe  certificate, 
which  was  lost,  where  a  new  certificate  was  not 
issued  because  the  buyer  failed  to  furnish  a  sat- 
isfactory indemnity  bond  that  the  seller  was 
then  the  record  owner  and  holder  of  the  stock, 
did  not  constitute  a  sale  of  th9  stock  as  against 
an  attaching  creditor. 

Error  to  District  Court,  Boulder  County; 
Robt  O.  Strong,  Judge. 

Suit  for  Injunction  by  the  Lucifer  Coal 
Company  against  Sanford  D.  Buster,  as 
Sheriff  of  Boulder  County,  and  Mary  Powers. 
Demurrer  to  complaint  sustained,  and  action 
dismissed,  and  plaintiff  brings  error.  Af- 
firmed. 

William  H.  Dickson  and  H.  E.  Lutbe,  both 
of  Denver,  for  plaintiff  In  error.  Rtnn  & 
Archibald  and  O.  A.  Johnson,  all  of  Boulder, 
for  defendants  In  error. 

WHITE,  0.  J.  [1,2]  A  temporary  Injunc- 
tion, upon  application  of  plaintiff  in  error, 
iras  Issued  against  Buster,  as  sheriff  of  Boul- 
der county,  and  Powers,  defendants  In  error, 
to  prevent  the  sale  of  certain  shares  of  the 
capital  stock  of  the  Davidson  Ditch  Company, 
which  had  been  levied  upon  by  the  sheriff  un- 
der an  execution  Issued  upon  a  Judgment  of 
the  district  court  In  favor  of  Powers  and 
against  the  Louisville  Coal  Mining.  Com- 
pany, a  Colorado  corporation.  A  demurrer 
to  the  complaint  was  sustained,  and,  plain- 
tiff declining  to  plead  further,  the  action  was 
dismissed.  It  is  alleged  In  the  complaint 
that  the  Judgment  upon  which  the  execution 
Is  based  was  entered  January  6,  1916,  and 
that  the  charter  of  the  Judgment  debtor 
therein,   the  Loalsvllle  Coal  Mining   Com- 


pany, had  expired  by  limitation  on  March  13, 
1913.  By  virtue  of  these  facta  It  is  claimed 
that  the  Judgment  la  void  and  the  execution  a 
nullity,  notwithstanding  the  complaint  falla 
to  disclose  the  date  of  the  commencement  of 
the  suit  in  which  the  Judgment  was  rendered 
Or  when  such  cause  of  action  arose.  Courts 
assume  that  Judgments,  of  the  character  of 
the  one  here  in  questlim,  are  valid  until  the 
contrary  appears.  But,  apart  from  this.  It 
is  conceded  by  the  respective  parties  that  the 
cause  of  action  arose,  and  the  suit  was  Insti- 
tuted, In  1912,  which  was  prior  to  the  disso- 
lution of  the  corp<»:ation.  It  has  been  held 
that  by  virtue  of  the  statute  (section  899, 
Rev.  Stat  1908)  an  action  may  be  maintained 
against  a  corporation  aft«r  its  dissolution, 
where  the  cause  of  action  arose  prior  there- 
to. Kipp  V.  Miller,  47  Cola  588,  108  Pac. 
164,  135  Am.  St  Rep.  236;  Stelnhauer  v. 
Colmar,  11  Colo.  App.  494,  500,  55  Pac.  291. 

Plaintiff  in  error,  however,  claims  that  the 
statute  does  not  authorise  the  conclusion, 
and  that  the  statements  to  that  effect  in  the 
cases  dted,  supra,  are  obiter.  We  are  unable 
to  concur  in  this  view.  The  point  was  clear- 
ly presented  in  each  case,  urged  and  relied 
upon  in  t}xB  argument,  and  passed  upon  in 
the  opinion.  Newman  v.  Kay,  57  W.  Va. 
98,  49  S.  E.  926,  68  L.  R.  A.  906,  4  Ann. 
Caa.  39. 

[3]  It  is  Claimed,  however,  that  as  the 
trustees  of  a  corporation,  whose  charter  has 
expired,  are  invested  with  the  title  to  its 
property  and  cliarged  by  law  w'lth  the- admin- 
istration thereof,  a  Judgment  pronounced  in 
an  action  against  such  corporation  Is  con- 
trary to  the  accepted  Ideas  of  legal  procedure, 
as  it  would  affect  the  rights  of  bona  flde 
creditors  without  giving  them  an  opportunity 
to  be  heard.  We  are  unable  to  concur  in  this 
view.  While  the  existence  of  corporations, 
with  certain  exceptions,  may  not  exceed  20 
years  and  the  term  of  existence  of  each  must 
be  specified  in  Its  certificate  of  incorporation 
(section  847,  Rev.  Stat.  1908),  other  sections 
(891,  899)  of  the  statute  extend,  in  substanOal 
effect,  such  corporate  entitles  for  particular 
purposes.  Thus  the  section  in  question,  in 
effect,  continued  the  corporate  capacity  of 
the  Louisville  Coal  Mining  Company  to  be 
sued  for  liabilities  which  accrued  before  its 
dissolution.  Singer  &  Talcott  Stone  Co.  v. 
Hutchinson  et  al.,  176  lU.  48,  52,  51  N.  B.  622. 
Therefore  its  rights  as  a  party  to  a  suit  and 
of  those  claiming  under  it,  are  the  same  as 
the  rights  of  other  parties  Uy  actions,  and 
there  is  nothing  in  the  case  Inconsistent  with 
due  process  of  law. 

[4]  It  is  further  contended  that,  notwith- 
standing the  validity  of  the  Judgment,  the 
contemplated  sale  should  be  enjoined  upon 
the  ground  that  plalntlfl  in  error  is  the  own- 
er of  tiie  stock.  The  claim  of  ownership  Is 
based  upon  the  following  facts:  Subsequent 
to  the  expiration  of  the  charter  of  the  Louis- 
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Tille  Coal  Mining  Co^ipany,  It  purported  to 
execute,  in  its  corporate  capacity,  a  bill  of 
sale  of  the  stock  to  the  plaintiff  in  error,  bat 
did  not  assign  or  deliver  the  certificate,  as 
the  same  bad  been  lost  or  misplaced.  De- 
cember SO,  1913,  plaintiff  in  error  presented 
the  alleged  bill  of  sale  to  the  Davidson  Ditch 
Company  In  order  that  the  books  of  such  com- 
pany "should  show  the  sale,  transfer,  and  as- 
signment •  •  • "  The  return  to  the  levy 
of  the  execution  recites  that  a  new  certificate 
was  not  issued  because  the  plaintiff  in  error 
failed  to  furnish,  as  requested,  a  satisfactory 
indemnifying  bond,  and  that  the  Louisville 
Coal  Mining  Company  was  then  the  "record 
owner  and  holder"  of  the  stock.  The  transac- 
tion did  not  constitute  a  sale  of  the  stock  to 
plaintiff  in  error  as  against  an  attaching 
creditor.  Section  870,  Rev.  Stat  1908;  Cen- 
tral Savings  Bank  v.  Smith,  43  Colo.  90,  95 
Pac  807;  Farmers'  Pawnee  Canal  Ca  v. 
Henderson,  46  Colo.  37,  102  Pac.  1063. 

The  trial  court  did  not  abuse  its  discretion 
in  the  premises,  and  the  Judgment  is  affirmed. 

Judgment  affirmed. 

(64  Colo.  177) 

WELSH  et  aL  v.  STEINBAUOH.    (No.  0287.) 

(Supreme  Court  of  Colorado.    Jan.  7,  1918. 
Rehearing  Denied  March  4,  1918.) 

1.  COBPOBATIONS  «=»617(5)  —  DlSSOLUnON  — 

Vauditt  of  Pbiob  Judgment. 
Where  the  cause  of  action  resulting  in  a 
judgment    against    a    corporBtion    arose    prior 
to  its  dissolution,  the  judgment  was  valid. 

2.  COBFOBATIONB  «=;>ei9— DISSOLUTION— SALK 

BT  Tbdsixks— Statute. 
Where  the  charter  of  a  domestic  corpora- 
tion expired  by  limitation  on  March  13,  1913, 
its  board  of  directors  and  trustees  of  its  credi- 
tors and  stockholders  were,  under  Rev.  St  1908, 
li  894,  807,  invested  with  its  property  with  full 
power  to  sell  and  dispose  of  it  and  to  settle  its 
affairs,  as  sections  891,  892,  authorizing  a  cor- 
poration under  certain  conditions  to  renew  its 
charter  at  any  time  within  one  year  after  its 
expiration,  did  not  defer  the  title  of  the  direc- 
tors and  trustees  until  tlie  expiration  of  that 
period. 

En  Bana  E^ror  to  District  Court,  Boulder 
County ;  Neil  F.  Graham,  Judge. 

Action  by  John  J.  Steinbaugh,  for  himself 
and  others  similarly  situated,  against  Charles 
C.  Welsh  and  others,  severally  and  as  trus- 
tees of  the  Louisville  Coal  Mining  Company. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Wm.  H.  Dickson  and  H.  E.  Lnthe,  both  of 
Denver,  for  plaintiffs  in  error.  Edward  Af- 
folter,  of  Louisville,  and  F.  G.  Foisom,  of 
Boulder,  for  defendant  in  error. 

WHITE;  O.  J.  Hie  charter  of  the  Louis- 
ville Coal  Mining  Company,  a  Colorado  cor- 
Itoration,  expired  by  limitation  on  March  IB, 
1013,  at  which  time  the  plaintiffs  fai  error 
constituted  its  board  of  directors.  Prior 
thereto  'Steinbaugh,  the  defendant  in  error 


here,  had  instituted  a  suit  In  the  district 
court  of  Boulder  county  against  that  corpo- 
ration, in  which  judgment  in  his  favor  was 
rendered  on  December  17,  1914.  It  is  tills 
judgment  that  forms  the  basis  of  the  case 
now  before  us.  On  October  16,  1913,  the 
plaintiffs  in  error  here,  as  "the  board  of  di- 
rectors of  the  Louisville  CV>al  Mining  Com- 
pany and  trustees  of  its  creditors  and  stock- 
holders," sold  and  conveyed  all  the  property 
of  that  corporation  to  the  Lucifer  Coal  Min- 
ing Company,  a  Wyoming  corporation,  and 
about  the  same  time,  as  "trustees,"  executed 
another  instrument  of  conveyance  of  the 
same  property  to  the  same  grantee.  The  con- 
sideration expressed  in  each  conveyance  was 
"ten  dollars  and  other  good  and  valuable  con- 
sideration." The  pr(q?erty  so  conveyed  was 
worth  approximately  $100,000.  Some  debts 
of  the  dissolved  corporation  were  paid,  but 
not  that  here  involved,  though  there  was  suf- 
ficient prop^ty  to  produce  funds  for  that 
purpose.  The  real  consideration  for  the 
transfer  of  the  property  by  the  trustees  to 
the  Lucifer  Ck>al  Mining  Company  was  sub- 
stantially its  entire  capital  stock,  consisting 
of  130,0(X)  shares  of  the  par  value  of  $1  per 
share,  together  with  a  like  amount  of  the 
bonds  of  such  company,  all  of  which  was  re- 
ceived and  distributed  by  plaintiffs  In  error 
Welsh  and  Loveland  to  the  stockholders  of 
the  Louisville  Coal  Mining  Company  in  pro- 
I)ortion  to  their  stock  therein.  .  Stelnbaugh's 
judgment  remaining  unpaid,  he  prosecuted  an 
action  against  the  plaintiffs  in  error  as  indi- 
viduals and  as  trustees  under  the  statute  of 
the  dissolved  corporation,  and  recovered  tlie 
Judgment  here  Involved. 

Plaintiffs  in  error  claim  that:  (1)  The 
judgment  of  Steinbangh  against  the  Lools- 
ville  C!oal  zoning  Company,  rendered  after 
the  expiration  of  that  corporation's  charter, 
is  void ;  (2)  the  plaintiffs  in  error  liad  not  be- 
come invested  with  the  title  to  the  property 
of  the  dissolved  corporation  at  the  time  they 
executed  the  instruments  of  conveyance 
thereof  to  the  Lucifer  (3oal  Mining  (Company ; 
and  tliat  therefore,  this  company  holds  such 
property  In  trust  for  the  creditors  and  stock- 
holders of  the  dissolved  corporation,  and  that 
the  sole  remedy  of  its  creditors  is  by  proceed- 
ing in  equity. 

[1]  1.  The  cause  of  action,  resulting  in  the 
judgment  of  Steinbaugh  against  the  Louis- 
ville Coal  Mining  Cbmpany,  arose  prior  to 
the  dissolution  of  that  corporation,  and  Is, 
therefore,  valid.  The  Lucifer  Coal  Mining 
Co.  V.  Buster  et  al.,  decided  at  this  term  of 
court,  171  Pac.  61. 

[21  2.  The  alleged  invalidity  of  the  sale  to 
the  Wyoming  company  is  upon  the  assump- 
tion tliat  as  the  statute,  sections  801,  892, 
Rev.  Stat  1908,  authorizes  a  corporation,  un- 
der certain  conditions,  to  renew  its  charter  at 
any  time  within  one  year  after  the  expira- 
tion thereof,  plaintiffs  in  error  liad  no  title  to 
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the  property  or  power  In  tbe  premises  until 
the  expiration  of  sucli  period.  The  conten- 
tion is  unsound.  Upon  dissolutloa  by  expira- 
tion of  its  charter,  plaintiffs  In  error  were, 
under  the  facts  of  this  case,  invested  with  the 
property  and  possessed  of  full  power  to  sell 
and  dispose  of  the  same  and  to  settle  the  af- 
fairs of  the  LoolSTllIe  Coal  Mining  Company. 
Sections  894,  897,  Rev.  Stat  190S.  There 
was  nothing  which,  expressly  or  Impliedly, 
required  the  trustees  to  postpone  their  action 
In  the  premises.  Whether,  under  the  pecul- 
iar facts  of  this  case,  the  prc^erty  could  be 
followed  Into  tbe  hands  of  the  Ludfer  Coal 
Ulning  Company  and  impressed  with  a  trust 
In  favor  of  the  creditors  of  the  dissolved 
corporation,  is  unnecessary  to  determine. 
"We  are  very  certain  (hat  defendant  In  error 
was  not  required  to  resort  to  an  action  of 
that  character,  but  had  the  right  to  proceed 
against  plaintiffs  in  error  as  he  did.  Section 
884,  supra.  The  judgment  is  affirmed. 
.Judgment  affirmed. 


(U  Colo.  160} 

COU/AR  T.  6AARN  et  aL    (No.  8812.) 

(Supreme  Court  of   Colorado.     Jan.   7,   1918. 

Rehearing  Denied  March  4,  1918.) 

1.  WUXB  ®=>7o5  —  NatUBE  01"  liXQACT  —  Dk- 
MONSTBATIVB    BKQUESKB. 

A  wU],  after  setting  forth  the  property  of 
the  testatrix,  including  a  note  of  a  iratemal 
order,  stated  that  as  soon  as  possible  after  the 
decease  of  the  testatrix  she  wished  defendant 
to  have  such  note  tamed  over  to  her,  and  if 
tliat  could  not  be  done,  it  was  her  will  that  de- 
fendant should  receive  the  interest  thereon  until 
tbe  principal  was  paid  to  her,  and  that  when  tbe 
principal  was  paid  she  willed  and  directed  that 
defendant  should  turn  over  $100  towards  funer- 
al expenses  or  expenses  of  administration.  De- 
fendant was  requested,  in  case  she  died  without 
issue,  to  bequeath  tbe  proceeds  of  the  note  to 
persons  therein  named.  A  residuary  clause  dis- 
posed of  tbe  residue  "when  all  of  the  above  be- 
quests have  been  paid,"  though  the  l>eque8t  to 
defendant  was  tbe  only  substantial  one  which 
it  was  claimed  was  specific.  The  residuary 
clause  also  contained  a  request  that  tbe  legatee 
should,  by  will,  leave  certain  amounts  to  oth- 
ers. Held  that  the  bequest  to  defendant  was 
demonstrative,  and  not  specific,  and  was  not 
extinguished  by  part  payment  of  tbe  note  and 
the  exchange  of  the  note  and  the  payment  for 
other  securitiea 

2.  Wnxfl  «=»450  —  Constbuotion  —  Oivihq 
Effect  to  Wholk  Will. 

In  ascertaining  the  meaning  of  any  portion 
of  a  will  tbe  instrument  should  be  considered  as 
a  whole  and  effect  given  to  all  of  it  if  possible. 
White,  0.  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  City 
and  C:ounty  of  Denver;  Oeorge  W.  Allen, 
Jndge. 

Suit  by  Ruby  Ames  Oaam  agaln&t  Emily 
Collar  and  others.  Decree  for  plaintiff,  and 
the  defendant  Collar  brings  error.  Reversed 
and  rananded. 

Percy  S.  Morris,  of  Denver,  for  plaintiff 
in  error.  Vrauk  h.  Grant,  of  Denver,  for 
defendant  In  error  Gaam.  i 


HIILIi,  J.  This  action  Is  submitted  upon 
an  agreed  short  record  on  error.  (The  prac- 
tice iB  commendable.)  It  involves  a  con- 
struction of  the  will  of  Ann  Eliza  McLaugh- 
lin.   The  portions  necessary  to  consider  read: 

"First.  As  to  my  worldly  estate  and  all  prop- 
erty, real  or  personal,  which  I  shall  have  at 
the  time  of  my  decease,  I  hereby  dispose  of  it  in 
the  following  manner,  to  wit: 

"My  real  estate,  consisting  of  lot  fourteen  (14) 
and  the  adjoining  fifteen  (15)  feet  of  lot  thir- 
teen (13),  block  forty-four  (44)  Evans'  addition 
*  •  *  i>robably  worth  eight  thousand  dol- 
lars ($8,000).  I  have  also  a  note  of  one  thou- 
sand dollars  ($1,000)  of  money  loaned  to  the 
I.  O.  O.  F.,  and' held  by  Charles  D.  Cobb;  also 
a  small  note  of  sixty-seven  and  fifty  one  hun- 
dredths doUars  ($67.50^  from  Andrew  C.  Gaam, 
my  niece's  husband.  I  do  not  wish  the  above 
described  real  estate  to  be  sold  at  a  sacrifice  if 
It  is  possible  to  avoid  it,  but  after  my  decease, 
in  order  to  settle  tbe  estate  and  pay  some  nn- 
paid  debts,  my  funeral  expenses  and  some  be- 
quests I  wish  to  make,  it  will  probably  be  neces- 
sary to  sell,  flo  whenever  it  can  be  sold,  in  the 
judgment  of  the  executors  of  this  will  and  of 
my  niece,  Ruby  Ames  Gaam,  without  too  much 
sacrifice  •  *  ♦  I  give  them  (my  executors) 
full  power  to  sell  and  convey  this  proper- 
ty.    *    •     • 

"Third.  As  soon  as  possible  after  by  decease 
I  wish  my  niece,  Emily  Collar,  to  have  the  note 
of  one  thousand  dollars  ($1,000)  loaned  to  the 
I.  O.  O.  F.,  and  held  by  Charles  D.  Cobb,  turned 
over  to  her;  or  if  that  cannot  be  done,  I  will 
that  she  shall  receive  the  interest  thereon  until 
the  principal  is  paid  to  her,  and  when  the  prin- 
cipal is  paid,  as  her  bequest  is  the  largest  I 
have  made,  I  will  and  direct  that  she  shall  turn 
over  one  hundred  dollars  ($100)  toward  my 
funeral  expenses  or  to  the  expenses  of  admin- 
istermg  my  estate.  I  pray  my  niece,  Emily 
Collar,  to  make  and  publish  a  last  will  and 
testament,  wherein  the  remainder  of  the  pro- 
ceeds of  said  note,  whether  in  money  or  other 
property,   shall   be  bequea^ed  and  devised   to 


The  record  discloses  that  prior  to  th« 
death  of  the  testatrix  $550  of  this  so-called 
I.  O.  O.  F.  note  had  been  paid,  and  that  the 
money  received  therefor,  with  some  $200 
additional,  and  the  note  with  this  payment 
indorsed  thereon,  had,  by  her  agent,  Mr. 
Cobb,  been  exchanged  for  12  bonds  of  $100 
each  issued  by  the  Odd  Fellows'  Temple  As- 
sociation of  Denver,  and  that  these  bonds 
were  a  part  of  her  estate  at  the  time  of  her 
death, 

[1, 2]  This  salt  was  instituted  by  Ruby 
Ames  Gaam,  the  residuary  legatee,  to  de- 
termine the  interest  of  Mias  Collar  under 
paragraph  3  of  the  wlU,  eta  The  questiom 
is:  Was  the  bequest  to  her  of  this  $1,000  note 
a  spedflc  legacy,  eta,  or  was  it  in  the  na- 
ture of  a  demonstrative  legacy,  which,  in  a 
way,  applies  to  both  general  and  speelfle 
legacies?  The  trial  court  held,  in  substance, 
that  it  was  a  specific  legacy,  and  that  it  had 
been  extinguished,  for  which  reason  that 
Miss  0>llar  should  take  nothing  by  this  be- 
quest.    We  cannot  agree  with  this  concdu- 
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Blon.  Had  the  language  used  devised  tbe 
note  to  Mlsa  Collar  and  stopped  there,  tbe 
bequest  would  have  been  specific  and  become 
extinguished  by  the  payment  or  other  dis- 
position of  the  note  during  the  lifetime  of 
the  testatrix.  Nusly  t.  Curtis,  36  Colo.  404, 
85  Pac.  846,  7  L.  R.  A.  (N.  S.)  592,  118  Am. 
St  Rep.  113,  10  Ann.  Cas.  1134.  But  such 
Is  not  tbe  case  here.  In  ascertaining  the 
meaning  of  any  portion  of  a  will,  the  instru- 
ment should  be  considered  as  a  whole  and  ef- 
fect given  to  all  of  It,  If  posslbla  40  Cyc 
1408,  1409.  Paragraph  1  sets  forth  the  tes- 
tatrix's property.  In  paragraph  3  she  says 
not  only  that  she  wants  Miss  Collar  to  have 
this  note  turned  over  to  her,  but  If  that  can- 
not be  done  she  wills  that  she  receive  the 
Interest  thereon  until  the  principal  Is  paid 
to  her,  not  until  the  principal  Is  paid,  but 
until  it  is  paid  to  her.  This  language,  in 
substance,  not  only  bequeaths  the  note  to 
her,  but  provides  that.  If- it  cannot  be  given 
her,  tbe  principal  shall  be  paid  to  her;  also 
that  she  should  receive  interest  until  such 
time  as  the  principal  Is  paid  to  her.  It  does 
not  stop  there,  but  provides  that  when  the 
principal  is  paid,  as  her  bequest  Is  the  larg- 
est, she  shall  turn  over  $100  toward  funeral 
exjpenses  or  tbe  expenses-  of  administration, 
and  it  does  not  stop  there,  but  requests  that 
Miss  Collar,  by  will,  under  certain  condi- 
tions, leave  a  certain  amount  of  the  proceeds 
of  this  note,  whether  in  money  or  property,  to 
another.  In  paragraph  7,  under  which  Mrs. 
Gaam  was  made  the  residuary  legatee,  it 
makes  her  such  to  the  extent  only  "when  all 
of  the  above  bequests  have  been  paid."  As 
the  bequest  to  Miss  Collar  Is  the  only  one  in 
any  substantial  amount  which  it  Is  claimed  is 
specific,  the  language  last  quoted  Is  further 
evidence  of  the  testratrix's  Intent  that  it  was 
to  be  demonstrative  In  character.  This  para- 
graph also  contains  the  request  that  Mrs. 
Gaam  by  will  leave  certain  amounts  to  others. 
This  also  strengthens  Miss  Collar's'  contention 
that  the  bequest  to  her  was  demonstrative. 
In  Nusly  V.  Curtis,  supra,  we  said: 

"Courts  are  not  inclined  to  favor  a  specific 
bequest.  If  compatible  with  tbe  langaa{;e  em- 
ployed, they  are  disposed  to  interpret  gifts  as 
general,  or  demonstrative." 

Such  being  the  general  rule,  when  this 
will  Is  considered  as  a  whole,  we  conclude 
that  the  bequest  to  Miss  Collar  was  in  the 
nature  of  a  demonstrative  legacy,  and  that 
she  Is  entitled  to  have  it  satisfied  out  of  the 
Odd  Fellows'  Temple  Asssodation  bonds. 
School  District  v.  International  Co.,  69  Colo. 

486, 149  Pac.  eza 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  dlsiwsition  accordingly. 
Reversed  and  remanded. 

WHITE,  C.  J.,  dissenting.  ALLBN,  J.,  not 
participating. 


(64  Colo.  274) 
ZBIGLBB  T.   BUTLBB,     (No.   8971.) 
(Supreme  Court  of  ColMada     Feb.  4,  1918.) 

1.  Bbokebs  €=»45— Right  to  CovFENa&TioN 
— Abandonmxnt  oy  Employment. 

A  statement  by  a  broker  employed  to  ne- 
gotiate a  trade,  to  a  disinterested  party  at  a 
time  when  he  was  impatient  with  his  principal's 
delay,  that  he  did  not  care  whether  the  trade 
was  made  or  not  was  not  an  abandonment  of 
his  agreement,  where  the  principal  proceeded 
thereafter  and  the  trade  was  consummated. 

2.  Bboeers  ^=>15— Riqht  to  Comfeksation 
— Abandonment  oe  Employment. 

Where  plaintiff  was  employed  by  defendant 
to  negotiate  an  exchange  of  a  nouao  for  a  stock 
of  goods,  and  he  inspected  tbe  goods,  his  re- 
fusal to  accompany  defendant,  wno  was  about 
to  make  an  inspection,  was  not  an  abandonment 
of  his  employment,  as  the  acceptance  or  re- 
jection of  the  goods  was  solely  with  defend- 
ant^ and  it  was  no  part  of  plaintiff's  duty  to 
again  inspect  them. 

Error  to  Prowers  County  Court;  C.  B. 
Thomas,  Judge. 

Action  by  R.  M.  Zelgler  against  N.  E. 
Butler.  Judgment  for  defendant,  and  plain- 
tlff  brings  error.  R«versed,  with  instruc- 
tions. 

Gordon  &  Gordon,  of  liSmar,  for  plaintiff  in 
error.  O.  6.  Hess,  of  Carthage,  Mo.,  and  Fred 
W.  Cuckow,  of  La  Junta,  for  defendant  in  er- 
ror. 

SOOTT,  J.  This  action  Is  by  the  plaintiff 
In  error,  plaintiff  below,  to  recover  a  broker's 
commission  for  the  negotiation  of  a  sale  or 
trade  of  certain  real  estate  for  the  defend- 
ant. 

Tbe  defoidant  owned  two  houses  in  the 
dty  of  Lamar,  which  he  valued  at  $3,000. 
He  learned  through  plaintiff  of  a  stock  ot 
groceries  for  trade  at  Sugar  City.  He  asked 
plaintiff  to  negotiate  a  trade  of  his  houses 
for  the  stock  of  goods.  This  plaintiff  pro- 
ceeded to  do,  with  the  result  that  the  owner 
of  the  goods  sent  an  agent  to  Lamar,  who  in 
company  with  the  plaintiff  Inspected  defend- 
ant's property.  Afterward  the  owner  of  the 
stock  of  goous  asked  defendant  to  come  to 
Sugar  City  and  inspect  the  same.  Thla 
the  defendant  did,  and  while  in  Sugar  City 
the  trade  was  consummated.  Tbe  houses  of 
defendant  were  taken  in  on  the  trade  at  the 
value  ot  13,000.  Tbe  goods  were  exchanged 
at  invoice  price. 

Upon  the  conclusion  of  plaintiffs  evidence 
the  court  upon  motion  of  defendant  directed 
a  verdict  for  defendant  In  sustaining  the 
motion  for  a  directed  verdict  the  court 
found: 

"It  is  my  <q;>inion  that  this  plaintiff  did  aban- 
don his  agency  by  his  refusal  to  accompany 
Mr.  Butler  to  make  that  trade,  and  he  further 
proved  that  abandonment  by  his  statement,  as 
ne  himself  has  admitted  that  he  didn't  care 
whether  the  trade  was  made  or  not  Whether 
or  not  it  was  made  in  Mr.  Butler's  presence,  or 
whether  it  was  made  in  the  presence  of  others, 
it  was  made,  and  it  is  not  denied ;  and  it  is  my 
opinion  that  the  motion  to  instruct  the  jury  to 
find  a  verdict  for  the  defendant  should  be  sus- 
tained." 
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II]  This  was  error.  The  finding  admits 
the  employment,  concerning  which  there  Is 
no  doabt,  and  the  mere  alleged  statement 
of  plaintiff  did  not  constitute  abandonment 
of  his  agreement.  The  statement  was  not 
made  to  defendant  hot  to  a  disinterested 
party,  at  a  time  when  plaintiff  was  Impatient 
with  defendant's  delay,  but  the  defendant 
proceeded  thereafter,  and  the  trade  was  con- 
summated as  stated. 

[2]  It  appears  that  when  defendant  was 
about  to  go  to  Sugar  City  to  make  the  in- 
spection of  the  goods  he  Invited  plaintiff  to 
go  with  him.  This  plaintiff  declined,  for  the 
reason  stated  that  he  had  inspected  the  stock, 
and  that  defendant  mnst  necessarily  act 
upon  his  own  Judgment  in  that  respect  It 
Is  urged  that  this  also  constituted  an  aban- 
donment by  plaintiff  of  his  employment  It 
was  no  part  of  plaintiff's  duty  to  again  in- 
spect the  stock  of  goods.  The  acceptance  or 
r^ectlon  of  the  merchandise  was  solely  with 
defendant,  and  he  acted  accordingly.  Be- 
sides, the  defendant  at  no  time  prior  to  the 
trial  denied  his  liability,  but,  on  the  con- 
trary, complained  only  of  the  amount  de- 
manded by  plaintiff  for  his  services,  and 
tendered  him  $50. 

The  plalhtlff  did  all  that  he  was  required 
to  do  under  the  law.  The  judgment  Is  re- 
versed, with  instructions  to  proceed  in  ac- 
cwdance  with  the  views  herein  expressed. 

Judgment  reversed. 


HILU  O. 
ear. 


J.,  and  QAREIOUBS,  J,  oon- 


($4  Colo.  u») 

SAULPAUGH  et  al.  v.  HAMILTON. 

(Na  8698.) 

(Supreme  Court  of  Colorado.     Jan.   7,   1918. 

Rehearing  Denied  March  4,  1918.) 

1.  Landixibd    and    Tii«ai«t   «s>208(1)— Lia- 
sjxiTT  FOB  Rkht— Effect  of  Absionuknt. 

The  mere  assent  of  a  landlord  to  an  as- 
rignmcnt  of  a  lease  and  the  acceptance  of  rent 
from  the  assignee  did  not  release  the  lessee 
from  hia  covenant  to  pay  rent  under  the  law 
of  Colorado,  or  that  of  Minnesota,  where  the 
leaie  was  made,  espedallpr  where  the  assignment 
was  on  the  express  condition  that  it  should  not 
release  the  lessee  from  his  liability. 

2.  Laadlobd    and    Tenant    «=3208(1)— Lia- 
BXUTT  FOB  Rbrt— Effect  of  Asbionuent. 

A  lessee,  though,  as  between  himseU  and 
his  assignees,  a  surety  for  the  payment  of  the 
rent,  was  a  principal  as  to  the  lessors,  and  his 
relation  to  them  could  not  be  changed  except 
by  an  agreement  with  them,  and  hence,  where 
they  assented  to  the  aasiKnments  of  the  lease 
on  the  express  condition  that  he  should  remain 
liable,  they  had  a  right  to  look  to  him  as  tiie 
principal  debtor,  and  did  not  discharge  him 
by  failing  to  record  the  lease,  so  as  to  protect 
their  lien  on  the  personal  property  on  the  leased 
premises  therein  given. 

En  Banc.  Error  to  District  Court  City 
and  County  of  Denver;  George  W.  Allen, 
Jndg& 

Action  by  Clarence  H.  Saulpaugh  and  an- 
other against  Charles  B.  Hamilton.    Judg- 


ment for  defendant,  and  plaintiffs  bring  er 
ror.    Reversed. 

Dana  &  Blount  and  Bldiard  A.  Smith,  all 
of  Denver,  for  plaintiffs  in  error.  Ooudy, 
Twitchell  &  Burkhardt,  of  Denver,  for  de- 
fendant in  error. 

TMiLER,  J.  Plaintiffs  In  error  brought 
suit  against  the  defendant  in  error  to  recov- 
er on  a  covenant  in  a  lease  to  pay  the  rent 
of  a  hotel,  and,  the  court  having  directed  a 
verdict  for  the  defendant  and  entered  Judg^ 
ment  thereon,  they  bring  the  cause  berii 
for  review.  The  parties  wUl  here  be  desig 
nated  as  they  were  in  the  trial  court 

The  lease  on  which  the  action  was  brought, 
was  made  by  the  plaintiffs  as  lessors  and  the 
defendant  as  lessee  for  a  term  of  years,  and 
contained  a  provision  which  permitted  the 
lessee  to  assign  it  to  a  corporation  thereafter 
to  be  organiied:  but  provided  that  "said 
lessee  shall  remain  personally  responsible  for 
the  fulfillment  of  all  the  terms  of  said  lease 
Just  the  same  as  If  such  transfer  was  not 
made."  Soon  after  the  execution  of  the 
lease  it  was  assigned  by  the  defendunt  to 
the  Mankato  Hotel  Company,  a  corporation 
organized  to  take  it  over.  Some  two  years 
later  the  plaintiffs,  on  the  solicitation  of  the 
defendant,  consented  to  an  assignment  of  the 
lease  by  the  corporation  to  one  Heldenbrand 
and  one  Miller.  This  consent  provided  that 
it  should  "not  in  any  way  release  the  said 
Charles  B.  Hamilton  or  the  Mankato  Hotel 
Company  from  liability  for  rent  upon  said 
lease,"  etc.  These  assignees  failing  to  pay 
the  rent  the  lessors  brought  this  action 
against  the  defendant  as  lessee.  The  lease 
gave  to  the  lessors  a  lien  on  the  furniture 
In  the  hotel  for  the  rent,  but  the  lease  was 
not  recorded.  Heldenbrand  and  Miller  gave 
a  chattel  mortgage  on  said  furniture  to  se- 
cure a  debt  to  a  bank,  which  mortgage  was 
afterwards  foreclosed. 

The  defense  was  that  the  lessors  by  con- 
senting to  an  assignment  of  the  lease  and 
the  acceptance  of  the  hotel  company,  and  the 
subsequent  assignees,  as  tenants,  relieved  the 
defendant  of  the  liability  for  the  rent.  It  la 
also  contended  that  the  defendant  after  the 
assignment  was  a  mere  surety  for  the  as- 
signees, and  that  the  failure  of  the  plaintiffs 
to  record  the  lease,  and  so  preserve  their  se- 
curity, discharged  the  defendant  from  his 
obligation  to  pay  rent 

[1]  It  is  the  settled  law  in  this  jurisdiction 
that  mere  assent  to  an  assignment  of  a  lease 
and  the  acceptance  of  rent  from  an  assignee 
does  not  release  the  lessee  from  his  covenant 
to  pay  rent  Wilson  v.  Gerhardt  9  Colo. 
585,  13  Pac.  705.  This  is  the  law  also  in 
Minnesota,  where  this  lease  was  made.  In 
Rees  V.  Lowy,  67  Minn.  381,  69  N.  W.  310. 
It  is  said : 

"Nothing  is  better  settled  than  that  a  sur- 
render of  the  lease,  or  a  release  of  a  lessee,  is  not 
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to  be  implied  from  tlie  mere  facts  that  a  lessor 
assented  to  the  assignment  of  the  lease,  and  ac- 
cepted rent  from  the  assignee  in  possession." 

That  Is  a  settled  rule  of  law.  6  M.  A.  L. 
202;  24  Cyc.  1177.  This  being  so,  It  is  diffi- 
cult to  perceive  upon  wliat  ground  a  release 
Is  to  be  presumed  in  the  face  of  an  express 
condition  that  the  assent  shall  not  work 
a  release. 

[2]  The  extended  discussion  by  defendant's 
counsel  of  the  plaintiffs'  duties  to  defendant 
as  a  surety  wholly  orerlooks  the  fact  that 
while  as  between  him  and  his  assignees  he 
was  a  surety,  as  to  the  lessors  he  was  a 
principal  by  an  express  covenant  to  pay  the 
t&it  Defendant's  relation  to  plaintiffs  as 
a  debtor  being  fixed  by  the  lease,  it  could  not 
be  changed  except  by  an  agreement  with  the 
plaintiffs  to  that  effect  Instead  of  such  an 
agreement  we  find  plaintiffs  making  their 
assent  to  the  assignments  conditional  upon 
defendant's  remaining  liable  for  the  rent. 
Since  the  plaintiffs  had  the  right  to  look  to 
defendant  as  the  principal  debtor,  as  well 
as  to  the  assignees,  the  question  of  their 
failure  to  protect  the  security  by  way  of  the 
lien  on  the  furniture  need  not  be  considered. 

The  assignments  were  both  made  at  the 
instance  of  the  defendant,  and  it  would  be  a 
tniscarriage  of  Justice  to  allow  those  acts 
thus  induced  to  defeat  the  plaintiffs'  right 
to  recover. 

The  court  erred  In  directing  a  verdict,  and 
the  Judgment  is  therefore  reversed. 

Judgment  reversed. 

ALLEN,  X,  not  participating. 


(64  Colo.  13) 

FAHNCOMB  et  ai.  v,  CITY  AND  COUNTY 

OP  DENVER  et  ai.    (No.  8747.) 

(Supreme  Court  of  Colorado.    Jan.  7, 1918.    Be. 

hearing  Denied  March  4,  1918.) 

1.  Constitutional  i^aw  «=>290(3)— Mdnici- 
pal  cobforationb  ®=34u7(1)  —  assessment 
OF  Benefhs— Due  I'rocebs  of  Law. 

Denver  Charter,  t  31)0,  providing  that  the 
board  of  supervisors  sitting  as  a  board  of  equal- 
ization shall  hear  and  determine  all  complaints 
and  objections  respecting  assessments  for  pub- 
lic improvements,  and  may  recommend  to  the 
iKtard  of  public  works  any  modification  of  their 
apportionments,  that  the  board  of  public  works 
may  thereupon  make  such  modifications  or 
changes  as  to  them  may  seem  equitable  and  just, 
or  may  confirm  the  first  appurtionment  and 
shall  notify  the  council  of  their  final  decision, 
and  that  tae  council  shall  thereupon  assess  the 
cost  of  the  improvements,  does  not  deny  due  pro- 
cess of  law,  though  the  board  which  hears  the 
complaints  has  power  only  to  suggest  or  rec- 
ommend alterations. 

2.  JUDOUENT    $=>U71— PeBSORS   CONCLUDED— 

Actions  on  Behalf  of  Pebsons  Similablt 

Situated. 
The  judgment,  in  an  action  brought  by  a 
property  owner  on  behalf  of  himself  and  all  oth- 
ers similarly  situated  in  a  park  district  of  the 
city  of  Denver,  was  res  judicata  on  other  prop- 
erty owners  similarly  situated  on  the  question 
of  the  constitutionality  of  the  provisions  of  the 
charter  as  to  the  hearing  of  complaints  respect- 


ing assessments,  as  they  could  and  should  have 
participated  in  such  action. 

3.  Municipal  Corporations  «=>488,  489(5)— 
Public    Improveuents  —  AssESSitiENT    of 
Benefits— Waiver  of  Ob.iect!on8. 
Under  the  Denver  charter  property  owners 
who  had  ample  time  after  lawful  notice  tOipre- 
sent  their  complaints  and  objections  respecting 
assessments    fur   a    public    improvement   to    the 
proper  board,  but   failed  and   refused  to  do  so, 
could  not  question  any  of  the  acts  of  the  munic- 
ipality in  the  premises. 

En  Banc.  Error  to  District  Court,  C!ity 
and  County  of  Denver;  John  H.  Denlson, 
Judge. 

Action  by  Henry  Farncoinb  and  others 
against  the  City  and  County  of  Denver  and 
others.  Judgment  for  defendants  on  demur- 
rer, and  plaintiffs  bring  error.    Affirmed. 

Omar  K  Garwood,  Bert  Martin,  T.  3. 
O'Donnell,  J.  W.  Graham,  and  Canton  O'Don- 
nell,  all  of  Denver,  for  plaintiffs  in  error. 
James  A.  Marsh,  City  and  County  Atty.,  Hen- 
ry A.  Llndsley.  and  Walter  E.  Schwed,  all  of 
Denver,  for  defendants  In  error. 

BAILEY,  J.  In  this  action  plaintiffs  in 
error  here,  plaintiffs  below,  for  themselves 
and  others  similarly  situated,  sought  to  have 
certain  assessments  against  their  properties 
declared  null  and  void,  and  the  City  and 
County  of  Denver  restrained  from  enforc- 
ing payment.  The  asses-sment  alleged  to  be 
unlawful  is  that  established  by  Ordinance 
No.  3,  Series  of  1913,  of  the  City  and  County 
of  Denver,  for  providing  parks  and  park- 
ways in  the  East  Denver  Park  District  The 
ordinance  sets  out  as  done  all  the  acts  req- 
uisite to  be  done  l)efore  the  ordinance  could 
be  legally  passed,  and  prima  fade  shows 
compliance  with  ail  the  charter  provisions 
under  which  the  land  was  secured.  The 
property  affected  by  the  ordinance  is  that 
comprising  the  East  Denvef  Park  District, 
the  purixtse  being  to  provide -funds  for  what 
is  known  as  the  "Civic  Center,"  within  such 
district 

Plaintiffs  contest  the  regularity  of  the  pre- 
liminary steps  leading  to  the  passage  of  the 
assessing  ordinance,  and  also  contend  that 
due  process  of  law  Is  not  afforded  by  the 
hearing  provided  for  before  the  board  of  su- 
pervisors, sitting  as  a  lx>nrd  of  equallKation, 
since  its  action  is  not  final,  but  advisory  only. 

A  demurrer  to  the  complaint  was  sustain- 
ed and  Judgment  of  dl-smlssal  was  entered 
accordingly,  pinintiffs  having  elected  to  stand 
by  their  complaint  and  their  cause  as  there- 
by made. 

[11  It  is  urged  that  section  300  of  the 
Charter  of  the  City  and  County  of  Denver 
does  not  provide  due  process  of  law  for  tax* 
ation  purposes.    The  section  is  as  follows: 

"At  the  meeting  specified  in  said  notice,  or 
any  adjournment  thereof,  the  Board  of  Super- 
visors, sitting  as  a  board  of.  equalization,  shall 
hear  and  determine  all  such  complaints  and  ob- 
jections and  may  recommend  to  the  Board  of 
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Public  Works  an j  modification  of  their  appor- 
tionments. The  Board  c^  Public  Works  may 
thereupon  make  such  modifications  or  changes 
as  to  them  may  seem 'equitable  and  just,  or  may 
confirm  the  first  apportionment,  and  shall  noti- 
fy the  council  of  their  final  decision  ;  and  the 
council  shall  thereupon  by  ordinance  assess  the 
cost  of  said  improvement  aKoinst  all  the  real  es- 
tate in  said  district  and  against  such  persons, 
respectiTely,  in  the  proportions  above  mention- 
ed. 

It  Is  argued  that  as  the  board  of  equal- 
ization thus  established  has  power  only  to 
suggest  or  recommend  alterations  In  the  as- 
sessments, protestants  are  without  remedy. 
This  Is  set  up  as  a  .question  never  before 
suggested,  much  less  urged,  in  any  of  the  sev- 
eral cases  In  vrhlch  like  Charter  provisions 
have  been  construed,  providing  for  the  as- 
sessment and  collection  of  funds  for  public 
Improvements. 

Section  300,  supra,  supersedes  section  31 
of  the  Charter  of  1003,  which  makes  sim- 
ilar provisions  for  bearing  complaints,  ex- 
cept that  the  City  Council  is  designated  as 
the  equalization  board  to  recommend  chang- 
es In  assessments  to  the  board  of  public 
works.  The  constitutionality  of  section  31, 
was  questioned  in  City  of  Denver  v.  Lon- 
doner, 33  Colo.  104,  80  Pac.  117,  where  plain- 
tiffs contested  the  sufficiency  of  the  petitions 
of  the  property  owners  of  a  paving  district, 
the  legality  of  the  publication  of  the  ordi- 
nance creating  the  district,  the  sufficiency  of 
the  published  notice  and  the  validity  of  the 
law  creating  the  board  of  public  works.  It 
was  further  contended  that  due  process  of 
law  was  not  provided  by  the  Charter,  and 
that  certain  spedflc  tracts  of  land  were  not 
benefited,  and  that  the  assessments  were  ar- 
bitrary and  excessive.  In  substance,  the 
same  questions  were  raised  In  that  case  as 
are  before  us  in  this  one.  This  court  upheld 
the  position  of  the  City,  and  while  the  Su- 
preme Court  of  the  United  States  reversed 
that  decision,  it  did  so  wholly  upon  a  point 
which  in  no  way  affects  any  question  herein 
Involved.  This  case  Is  ruled,  therefore,  by 
that  case,  except  upon  the  point  upon  which 
it  was  reversed. 

In  discussing  the  Inquiry  whether  the  City 
Conndl,  as  a  board  of  equalization,  sitting 
for  the  purpose  of  hearing  complaints  and 
with  power  only  to  recommend  relief,  is  a 
competent  and  constitutional  tribunal,  this 
court  in  City  of  Denver  v.  Londoner,  supra, 
after  discussing  Brown  v.  City  of  Denver,  7 
Colo.  305,  3  Pac.  455,  said: 

"It  is  argued  that  because  the  Judgment  of  the 
city  council  is  not  final,  but  its  action  is  sub- 
ject to  revision  bj;  the  board  of  public  works, 
that  therefore  it  is  not  a  competent  tribunal. 
The  word  'competent,'  as  employed  in  the 
Brown  Case,  does  not  convey  an^  such  meaning, 
but,  rather,  that  the  tribunal  which  the  law  des- 
ignates shall  be  suitable  and  legally  qualified  to 
act.  It  does  not  necessarily  follow  that  the 
jud^ent  of  such  tribunal  must  be  final.  The 
main  purposes  of  affording  an  owner  a  hearing 
upon  the  question  of  assessing  his  land  for 
special  benefits,  are  to  give  him  the  opportunity 
to  be  heard  upon  the  quantum  of  the  tax  which 


majT  be  assessed  upon  his  land,  as  well  as  its 
validity.  If  this  hearing  is  afforded  at  some 
stage  of  the  proceedings,  he  is  given  the  oppor- 
tunity to  be  heard  which  the  fundamental  law 
contemplates" — citing  Bauman  v.  Ross,  167  U. 
S.  548,  17  Sup.  Ct.  966,  42  L.  Ed.  270. 

Denver  v.  Kennedy,  83  Colo.  80,  80  Pac. 
122,  467,  and  Denver  v.  Dumars,  33  Colo.  94, 
80  Pac.  114,  were  decided  with  Denver  v. 
Londoner,  supra,  and  In  them  other  provi- 
sions relative  to  special  improvement  taxes 
and  matters  pertaining  to  the  construction  of 
the  Charter  provisions  were  determined.  In 
favor  of  the  City.  The  Supreme  Court  of 
the  United  States,  in  passing  upon  the  con- 
stitutionality of  the  Charter  provisions,  in 
Londoner  v.  Denver,  210  U.  S.  373,  28  Sup. 
Ct  708,  62  L.  Ed.  1103,  decided  that  these 
provisions  were  sound  and  afforded  due  pro- 
cess of  law.  At  page  380  of  210  U.  S.,  at 
page  711  of  28  Sup.  Ct.  (52  I*  Ed.  1103),  that 
court  said: 

"The  ninth  assignment  questions  the  constitu- 
tionality of  that  part  of  the  law  which  author- 
izes the  assessment  of  benefits.  It  seems  desira- 
ble, for  the  proper  disposition  of  this  and  the 
next  assignment,  to  state  the  construction 
which  the  Supreme  Court  gave  to  the  Charter. 
This  may  be  found  in  the  judgment  under  re- 
view and  two  cases  decided  with  it.  Denver 
V.  Kennedy.  33  Colo.  80  [80  Pac.  122,  4671; 
Denver  v.  Dumars,  83  Colo.  90  [80  Pac.  114]. 
From  these  cases  it  appears  that  the  lien  upon 
the  adjoining  land  arises  out  of  the  assessment ; 
after  the  cost  of  the  work  and  the  provisional 
apportionment  is  certified  to  the  city  council,- 
the  land  owners  affected  are  afforded  an  oppor- 
tunity to  be  heard  upon  the  validity  and  amount 
of  the  assessment  by  the  council  sitting  as  a 
board  of  equalization ;  if  any  further  notice 
than  the  notice  to  file  complaints  and  objections 
is  required,  the  city  authorities  have  the  im- 
plied power  to  give  it;  the  hearing  must  be 
before  the  assessment  is  msde.  This  hearing 
provided  for  by  section  31  is  one  where  the 
board  of  equalization  'shall  hear  the  parties 
complaining  and  such  testimony  as  they  may 
offer  in  support  of  their  complaints  and  objec- 
tions as  .would  be  competent  and  relevant'  (33 
Colo.  97  [80  Pac.  114]),  and  that  the  full  hear- 
ing before  the  board  of  equalization  excludes 
the  courts  from  entertainmg  any  objections 
which  are  cognizable  by  this  board.  The  stat- 
ute itself,  .therefore,  is  clear  of  all  constitu- 
tional faults." 

And  at  page  378  of  210  U.  S.,  at  page  711 
of  28  Sup.  Ct.  (52  D.  Ed.  1103): 

"The  State  Supreme  Court  held  that  the  de- 
terminatimi  of  the  city  council  was  conclusive 
that  a  proper  petition  was  filed,  and  that  deci- 
sion must  be  accepted  by  us  as  the  law  of  the 
State.  The  only  question  for  this  court  is 
whether  the  charter  provision  authorizing  such 
a  finding,  without  notice  to  the  landowners, 
denies  to  them  due  process  of  law.  We  think 
it  does  not." 

And  further,  at  page  380  of  210  U.  S.,'  at 
page  712  of  28  Sup.  Ct  (52  U  Ed.  1103): 

"The  fifth  assignment,  thongh  general,  vague 
and  obscure,  fairly  raises,  we  think,  the  ques- 
tion whether  the  assessment  was  made  without 
notice  and  opportunity  for  hearing  to  those  af- 
fected by  it,  thereby  denying  to  them  due  pro- 
cess of  law.  The  trial  court  found  as  a  fact 
that  no  opportunity  for  hearing  was  afforded, 
and  the  Supreme  Court  did  not  disturb  this 
finding.  •  •  *  Those  interested,  therefore, 
were  mformed  that  if  they  reduced  their  com- 
plaints and  objections  to  writing,  and  filed  then 
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within  thirty  days,  those  complaints  and  ob- 
jections wonld  be  beard,  and  would  be  heard  be- 
fore any  assessment  was  made.  The  notice  giv- 
en in  this  case,  although  following  the  words  of 
the  statute,  did  not  fix  the  time  for  hearing, 
and  apparently  there  were  no  stated  sittings  of 
the  council  acting  as  a  board  of  equalization. 
Bat  the  notice  purported  only  to  fix  the  time 
for  filing  the  complaints  and  objections,  and  to 
inform  those  who  should  file  them  that  they 
would  be  heard  before  action.  The  statute  ex- 
pressly required  no  other  notice,  but  it  was  sus- 
tained in  the  court  below  on  the  authority  of 
Paulsen  v.  Portland,  149  U.  S.  30  [13  Sup.  Ct 
750,  37  It.  Ed.  637],  because  there  was  an  im- 
plied power  in  the  city  council  to  give  notice  of 
the  time  for  hearing.  We  think  that  the  court 
rightly  conceived  the  meaning  of  that  case  and 
that  the  statute  could  be  sustained  only  upon 
the  theory  drawn  from  It." 

In  Londoner  v.  City  k  County  of  Denver, 
62  Colo.  16,  119  Pac.  156,  the  allegations  of 
the  complaint  are  substantially  the  same  as 
In  this  case.  The  Londoner  stilt  was  brought 
on  behalf  of  the  plaintiff  and  all  others  sim- 
ilarly situated  In  the  East  Denver  Park  Dis- 
trict It  was  alleged,  as  here,  that  the  rules 
for  apportioning  the  benefits  were  unreason- 
able and  unjust;  that  there  were  irregular- 
ities, inconsistencies,  conspiracy  and  fraud  in 
the  preliminaries  relating  to  the  notices, 
protests,  remonstrances,  and  the  permission 
given  to  some  protestants  to  withdraw  their 
objections.  The  question  of  the  power  of  the 
City  to  acquire  land  except  by  bond  issue 
regularly  approved  by  the  electors,  and 
whether  the  Charter  provisions  provided  due 
process  of  law,  were  also  at  issue.  In  that 
suit,  as  here,  the  cause  was  dlBmissed  on  de- 
murrer. In  disposing  of  the  alleged  lack  of 
power  in  the  municipality  to  acquire  lands  as 
provided  in  the  Charter,  this  court,  on  page 
24  of  52  Colo.,  on  page  159  of  119  Pac,  after 
citing  Hamilton  on  the  Law  of  Special  As- 
sessments, sections  256,  267,  and  sections 
307,  856  and  357  of  Page  &  Jones  on  Taxation 
by  Assessments,  said: 

"We,  therefore,  conclude  that  the  people  of 
the  City  and  County  of  Denver,  when  making  a 
charter  for  the  municipality,  had  the  power  to 
write  therein  provisions  for  the  purchase  of 
lands,  or  for  the  exercise  of  the  power  of  emi- 
nent domain  in  acquiring  lands  for  parks  and 
park-ways,  and  the  payment  therefor,  in  whole 
or  in  part,  by  collections  arising  from  assess- 
ments made  upon  the  property  within  the  dis- 
tricts specially  benefited  by  the  improvements, 
and  that  the  charter  provisions  in  tbat  respect 
are  constitutionaL 

"2.  The  charter  provisions  authorize  the  board 
of  park  commissioners  to  initiate  the  public 
ifaiprovements  in  question,  and  to  finally  deter- 
mine whether  the  lands  necessary  therefor  shall 
be  acquired,  subject,  however,  to  the  will  of 
the'  owners  of  a  certain  percentage  in  area  of 
the  real  estate  to  be  assessed  for  the  cost  there- 
of, to  annul  that  authority  by  expressing  their 
disapproval  of  the  proposed  improvements  with- 
in a  designated  time.'*^ 

In  reviewing  the  charter  provisions  rela- 
tive to  the  acquirement  of  land  for  parks 
and  parkways,  the  court,  at  page  29  of  52 
Colo.,  at  page  161  of  119  Pac,  said: 

"The  cliarter  provisions,  by  necessary  implica- 
tion, provide  for  two  adjudications  of  the  facts 
•a  to  the  snfflciency  of  tne  notice  given  and  the 


remonstrances  filed.  One,  a  direct  bearing  be- 
fore  the  board  of  park  commissioners.  *  •  * 
The  other,  in  the  nature  of  a  review  of  that 
hearing  by  the  city  council.  ♦  •  •  It  would 
seem  that  the  action  of  the  board  of  park  com- 
missioners, in  finally  determining  'that  said  land 
shall  be  acquired  for  said  purpose,'  would,  if  it 
were  not  for  other  provisions  of  the  charter,  be 
a  conclusive  determination  that  the  property 
owners  assented  to  the  improvement.  But,  be 
that  as  it  maj,  as  the  charter  expressly  declares 
that  the  findmg  of  the  council  by_  ordinance  as 
to  such  facts  'shall  be  conclusive  in  every  court 
or  other  tribunal,'  the  duty  to  deternune,  as 
well  as  the  conclusive  effect  of  the  determination 
of  the  ci^  council,  is  fixed  beyond  doubt.  Free- 
man on  Judgments,  sections  522,  523  and  524." 

Plaintiffs  in  the  case  above  cited  asked  for 
an  injunction  restraining  the  city  council 
from  passing  the  assessing  ordinance.  Prioi 
to  the  determination  of  the  suit  on  writ  of 
error  the  ordinance  was  passed  by  the  coun* 
ciL  Upon  this  phase  of  the  case  this  court, 
at  page  36  of  62  Colo.,  at  page  163  of  119  Pac, 
held: 

"The  cit;;r  council.  In  the  exercise  of  the  power 
vested  in  it  by  the  Charter,  and  unrestrained 
by  any  [existing]  authority  duly  enacted  an  ordi- 
nance, declaring  the  existence  of  the  essential 
facts.  This  ordinance  has  the  effect  of  a  stat- 
ute; and  the  mandate  of  the  people  of  the  mu- 
nicipality, expressed  through  their  charter,  is, 
that  such  findings  shall  be  conclusive  upon 
every  court  or  other  tribunal  •  •  •  Upon 
these  circumstances,  we  certainly  do  not  have 
the  power  to  nullify  the  le^slative  mandate, 
that  the  finding  of  the  council  shall  be  conclu- 
sive upon  every  court  or  other  tribunal,  and  de> 
Clare  it  is  not  conclusive  upon  ns." 

Fraud  was  charged  as  to  the  preliminary 
proceedings  of  the  park  board,  in  practical- 
ly the  same  terms  as  in  the  case  at  bar.  As 
to  this,  the  court,  at  page  40  of  62  Colo.,  at 
page  164  of  119  Pac,  held: 

"We  are  fully  persuaded  that  upon  the  record 
as  here  presented,  a  court  of  equity  can  grant 
no  relief  to  plaintiff  In  error." 

In  the  case  at  bar,  the  contention  of  plain- 
tifta  in  error  that  the  constitutional  ques- 
tions attempted  to  be  raised  are  new,  and 
afford  valid  ground  for  annulling  all  the  pro- 
ceedings of  the  city  in  the  matter,  is  without 
foundation.  This  question  was  settled  in 
Londoner  v.  Denver,  210  U.  S.,  as  shown  by 
the  quotation  herein  from  page  380  of  that 
opinion,  28  Sup.  Ct  708,  52  L.  Ed.  1103.  Aa 
matter  of  fact,  every  contention  made  by 
plaintiffs  in  error  is  determined  adversely  to 
them  by  the  rule  of  stare  dedsts,  upon  the 
authorities  herein  referred  to,  from  which 
extracts  are  made. 

[2]  The  constitntionallty  of  the  provisiona 
of  the  Charter  as  to  hearing  of -complaints 
by  the  board  of  supervisors  is  not  only  set- 
tled by  the  rule  of  stare  decisis,  but  Is  also 
res  Judicata,  for  In  Londoner  v.  Denver,  62 
Colo.  15,  119  Pac.  156,  plaintiff  brought  suit 
upon  behalf  of  himself  and  all  others  sim- 
ilarly situated  in  the  East  Denver  Park  Dis- 
trict. Plaintiffs  in  error  here  were,  and  are, 
similarly  situated,  and  they  not  only  conld 
have  participated  therein,  but  should  have 
done  so,  and  for  this  reason  the  Judgment  in 
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that  case  Is  binding  on  fhem.  Freeman  on 
Judgments  (4tb  Ed.)  178;  2  Van  Fleet's 
Former  Adjudication,  569,  570 ;  Clark  ▼.  Wolf 
et  al.,  29  Iowa,  197,  207;  State  ex  reL  Brown 
T.  C.  &  li.  B.  R.  Co.,  18  S.  O.  290;  Lyman 
et  aL  T.  Farls  et  al.,  53  Iowa,  498,  5  N.  W. 
621;  Harmon  v.  Auditor,  etc.,  123  HI.  122, 
13  N.  EX  161,  163.  5  Am.  St.  Rep.  502 ;  Can- 
non V.  Nelson,  S3  Iowa,  242,  48  N.  W.  1033 ; 
Ashton  V.  City  of  Rocbester,  133  N.  T.  187, 
80  N.  E.  834,  28  Am.  St  R^.  619,  623;  23 
Cyc.  1269. 

[3]  It  Is  admitted  that  plaintiffs  in  error 
had  ample  time  after  lawful  notice  given  to 
present  their  complaints  and  objections  to 
the  proper  board,  but  failed  and  refused  to 
do  so.  Under  the  authorities  they  cannot 
now.  be  heard  to  question  any  of  the  acts  of 
the  City  and  County  of  Denver  in  the  prem- 
ises. Fox  V.  Llpe,  14  Colo.  App.  259,  59  Pac. 
860;  Pipe  v.  Smith,  5  Colo.  146;  Walker  v. 
Pogue,  2  Colo.  App.  149,  29  Pac.  1017.  The 
Judgment  of  the  lower  court  should  be  af- 
firmed, and  It  is  so  ordered. 

TELLER  and  HILL,  JJ.,  agree  with  the 
oondnsloa    SCOTT,  J.,  not  participating: 


(64  Colo.  IM)  ' 

CLARKE  ▼.  PEOPU).     (No.  8868.) 

(Supreme   Court   of   Colorada     Jan.   7,   1918. 
Rehearing  Dmied  Marcb  4,  191&) 

1.  False  Pbetenses  ®=349(5)— .Weight  and 
sttfficienct  of  bvidswoe  —  rxlianck  on 
Pbetenses. 

On  a  trial  for  obtaining  money  from  a  pur- 
chaser of  stock  by  false  pretenses,  evidence  held 
sufficient  to  warrant  a  finding  that  the  prosecut- 
ing witness  relied  and  acted  upon  the  false  pre- 
tenses, though  he  testified  on  crosiHexamination 
that  he  did  not  know  that  he  turned  over  in  his 
mind,  at  the  time  of  the  sale,  any  specific  state- 
ment previously  made  to  him,  except,  perhaps, 
in  a  subconscious  maimer. 

2.  FAI.8E  Pbetbhbes  9=»9— EuaiKRTB  or  Or- 
'    ICNSE — Reliance  on  Psstenses. 

One  may  rely  upon  false  pretenses  previ- 
ously made  to  him  and  act  on,  and  because  of. 
Bach  pretenses  without  consciously  refiecting 
upon  uem,  provided  the  impressions  theretofore 
created  by  audi  representations  still  remain  in 
his  mind. 

S.  False  Pbetenses  «=>4— Elbments  of  Of- 
fenses— Adoption  of  False  Pbetenses. 
If  defendant  made  false  pretenses  to  B. 
without  intending  B.  to  act  thereon  in  purchas- 
ing stock,  but  afterwards  sold  to  B.  the  stock 
with  the  intent  and  design  that  B.  should  rely 
upon  and  be  influenced  to  buy  the  stock  and 
make  payment  therefor,  l>ecause  of  the  former 
false  pretenses,  whether  consciously  or  subcon- 
sciously so  induced  on  the  part  of  B.,  the  former 
pretense  was  by  adoption  renewed  in  making 
the  deaL 

4.  False  Pevtensbs  «s962— Iiibibuotionb— 
Reuance  on  Pbbtbnbe. 
On  a  trial  for  false  pretense  the  court  charg- 
ed that,  if  defendant  falsely  made  alleged  pre- 
tenses without  at  the  time  intending  B.  to  act 
thereon  in  purchashig  stock,  but  afterwards  sold 
stock  to  B.  with  intent  and  design  that  B. 
should  rdy  thereon  and  be  thereby  influenced 
to  buy  the  stock,  "whether  consciously  or  sub- 


ctmsdonsly  so  induced  on  the  part  of  B.,"  then 
the  jury  should  treat  the  former  pretense  aa  by 
adoption  renewed  upon  such  deal  by  defendant. 
Beid,  that  this  instruction  was  justified,  though 
not  required,  by  B.'s  testimony  that  he  l)elieved  ' 
the  representations  previously  made  by  defend- 
ant and  acted  on  them,  and  would  not  have 
paid  for  the  stock  if  he  had  not  believed  them, 
but  that  he  did  not  know  that  he  turned  over  in 
his  mind  any  specific  statement  at  the  time  of 
the  purdbase,  except,  perhaps,  in  a  subconscious 
manner. 

S.  Cbiminal  Law  «=9823(4) — ^Inbtbdctionb— 
Cube  of  Ebbob  bt  Othxb  Instbcctions. 
The  instruction  was  iiot  misleading  on  ac- 
count of  its  reference  to  the  subconscious  mind 
or  its  use  of  the  phrase  "oonsciously  or  subcon- 
sciouslv"  when  considered  in  connection  with 
other  instructions  in  which  the  jury  were  told 
that  it  must  be  shown  that  B.  parted  with  his 
money,  and  the  defendant  received  it  by  means 
of  false  pretenses,  and  that  in  order  for  a  pre- 
tense to  be  an  inducing  cause  of  the  payment  of 
money  it  was  necessary  that  the  money  would 
not  have  been  paid  if  the  pretense  had  not  l)een 
made  and  had  not  been  believed  and  relied  upon. 
6;  False  Pbetenses  ig.,  il  Blembnto  or  Of- 
fense. 
Under  the  statute  providing  that.  If  any  per- 
son shall  knowingly  and  designedly  by  false  pre- 
tenses obtain  from  another  any  money  or  other 
property  with  intent  to  cheat  or  defraud  such 
person,  he  shall  be  guilty  of  obtaining  property 
bv  false  pretenses,  the  gist  of  the  offense  is  the 
obtaining  of  the  money  by  means  of  false  pre- 
tenses with  intent  to  cheat  or  defraud. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fahw 
Pretense.] 

7.  False  Pbetenses  ®=>5— Eleuknts  of  Of- 
fense—Intent. 

It  is  not  necessary  that  the  intent  to  de- 
fraud should  exist  at  the  time  of  making  false 
pretenses  if  accused  demgns  or  intends,  st  the 
time  of  obtaining  the  money,  to  take  advantage 
of  the  previously  made  falsie  pretenses. 

8.  False  Pbetenses  ^=>4— ELCiaeNTS  OF  Of- 
fense. 

Where  defendant  repeatedly  talked  with  B, 
concerning  the  nature  of  the  business  of  a  medi- 
cal corporation^  the  success  of  its  treatment, 
and  the  financial  success  of  its  business,  and 
after  B.  had  become  impressed  with  a  belief 
in  the  truth  of  such  statements,  and  while  be 
was  still  deceived  thereby,  defendant  sold  him 
stock  without  retracting  or  changing  the  pre- 
tenses or  statements  theretofore  made,  this  was 
an  implied  representation  that  the  facts  still 
existed  as  theretofore  stated,  and  was  equivalent 
to  a  reiteration  and  renewal  of  the  pretenses 
previously  made. 

9.  False   Pbetenses   «=s>52— Inbtbuotioii»- 
Reuance  on  Pbetense. 

Where  the  evidence  showed  such  facts,  an 
instruction  that  it  was  not  requisite  that  the 
p«rson  charged  should  have  intended  and  de- 
signed, by  the  pretense  at  the  time  of  making 
it,  to  obtain  money  from  the  person  from  whom 
it  was  afterwards  obtained  by  reason  thereof, 
provided  that  upon  the  occasion  of  obtaining 
the  money  he  designed  or  intended  to  take  af 
vantage  of  the  previously  made  and  manifest- 
ed false  pretense  knowing  that  it  was  adapted 
or  likely  to  induce  the  other  to  part  with  the 
money  and  failing  to  make  known  the  truth  in 
relation  to  such  pretenses,  was  applicable  to 
the  evidence. 

10.  CBniiNAL  Law  «=>785(16)— Irbtbuctionb 
— Cbedibilitt  of  Witnesses. 

An  instruction  that,  if  the  jury  believed  from 
the  evidence  that  a  witness  had  knowingly,  will- 
fully, and  corruptly  testified  falsely  to  any  ma- 
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terial  fact,  th^  should  disregard  such  false  tes- 
tunony  and  should  give  any  other  testimony 
of  the  witness  such  weight  or  no  weight  accord- 
ing as  they  deemed  it  credible  in  view  of  all  of 
the  evidence,  and  particularly  of  any  credible 
evidence  tending  to  corroborate  it,  was  not  er- 
roneous, as  it  did  not  tell  the  jury  to  disregard 
the  testimony  of  the  witness  other  than  that 
which  they  believed  to  be  false,  but  only  to  give 
it  the  consideration  due  it  in  view  of  the  evi- 
dence, particularly  that  of  a  corroborating  na- 
ture. 

11.  False  Pretenses  «=»&— Elemewts  oy  Of- 
fense—CuEDULrrr  OF  Victim. 

To  constitute  a  "false  pretense"  the  pre- 
tense need  not  be  such  as  will  impose  upon  a 
person  of  ordinary  prudence  or  such  as  cannot 
be  guarded  against,  but  by  caution  or  common 
prudence,  and  any  pretense  which  deceives  the 
person  designed  to  be  deceived  is  sufficient 
though  it  would  not  deceive  a  person  of  ordi- 
nary prudence  or  would  not  deceive  some  other 
person  under  the  like  circumstances. 

12.  Cbiminal  Law  «=>827— Requests  fob  Iit- 
STBUCTioNs— Modifying  Instbuctions. 

On  a  trial  for  false  pretenses,  the  court 
charged  that  to  constitute  a  false  pretense  the 
pretense  need  not  be  such  as  would  impose  upon 
a  person  of  ordinary  prudence  or  such  as  could 
not  be  guarded  against  but  by  caution  or  com- 
mon prudence,  and  that  any  pretense  which  de- 
ceived the  person  designed  to  be  deceived  was 
sufficient,  though  it  would  not  deceive  a  person 
of  ordinary  prudence  or  some  other  person  un- 
der tlie  lilce  circumstances.  Held,  that  a  request 
to  modify  this  instruction  by  submitting  the 
rule  that  in  determining  whether  the  representa- 
tions complained  of  were  calculated  to  deceive 
the  prosecuting  witness,  the  jury  should  take  his 
intelligeuce  and  ability  into  consideration  was 
properly  refused,  as  this  would  not  modify  the 
instruction  given,  but  would  merely  have  added 
a  further  proposition  of  law  not  inconsistent 
with  anything  contained  in  the  instruction  given. 

13.  Cbiminai,  Law  «=>1038(3)— Appeai^Bes- 

ERVAIION      OF     GBOUNDS     OF      REVIEW  —  1n- 

STBUCTioNs — Necessity  of  Requests. 
On  a  trial  for  false  pretenses  the  failure  to 
charge  that,  in  determining  whether  the  repre- 
sentations were  calculated  to  deceive  the  prose- 
cuting witness,  the  jury  should  consider  his  in- 
telligence and  ability,  afforded  no  ground  for 
reversal  where  no  proper  instruction  covering 
the  omitted  point  was  requested  and  refused. 

Ea  Banc.  Error  to  District  Court,  Weld 
County;   Robt.  G.  Strong,  Judge. 

H.  J.  Clarke  was  convicted  of  obtaining 
money  by  false  pretenses,  and  he  brings  er- 
ror.   AQlrmed. 

Edmund  J.  Cburdiill,  of  Denver,  for  plain- 
tiff In  error.  Fred  Parrar,  Atty.  Gen.,  Wen- 
dell Stephens,  Asst.  Atty.  Gen.,  Leslie  R 
Hubbard,  Atty.  Gen.,  and  John  L.  Schwel- 
gert,  Asst.  Atty.  Gen.,  for  the  People. 

ALLEN,  J.  The  plaintiff  in  error,  herein- 
after also  referred  to  as  the  defendant,  was 
convicted  of  obtaining  money  by  false  pre- 
tenses, and  brings  error. 

The  evidence  on  the  part  of  the  prosecu- 
tion shows  that  one  O.  F.  Broman,  the  pros- 
ecuting witness,  had  several  conversations 
with  the  defendant  during  October,  1913.  In 
those  conversations  the  defendant  represent- 
ed to  Broman  that  the  Clarke  Medical  Com- 


stltutlons  for  the  treatment  of  persons  af- 
flicted with  either  the  liquor  or  the  morphine 
habit;  that  one  of  such  Institutions  was 
located  at  Denver  and  the  other  at  Trinidad ; 
that  the  one  at  Trinidad  took  care  of  the 
miners  thbre  and  was  a  paying  Institution 
because  a  good  many  miners  addicted  to 
strong  drink  were  willing  to  pay  the  fee; 
and  that  the  Institution  at  Denver  was  well 
equipped,  had  16  beds,  besides  a  county  ward 
where  county  patients,  averaging  about  12 
a  year,  were  accommodated.  The  evidence 
further  shows  that  In  those  conversations  the 
defendant  represented  that  the  company 
earned  In  the  business  between  240  and  260 
per  cent  dividends  on  Its  capital  stock,  and 
that  It  had  $6,000  In  the  bank.  It  was  also 
represented  by  the  defendant  that  there  was 
never  any  difficulty  In  having  the  alleged 
Denver  institution  filled  with  Inmates,  and 
that  the  average  fee  In  each  case  was  $175, 
and  that  the  county  of  Denver  paid  $100  for 
the  treatment  of  each  county  patient 

The  defendant  denied  that  he  made  such 
representations.  It  appears  to  be  conceded 
that  the  statements  or  pretenses,  If  made, 
were  false.  The  defendant  was  a  director  in 
.the  Clarke  Medical  Company,  and  a  major- 
ity of  the  shares  in  the  company  was  held 
byt  his  wife.  After  these  conversations  be- 
tween Broman  and  the  defendant  took  place, 
and  during  the  same  month,  the  defendant 
came  into  Bromau's  office,  and,  as  Broman 
testified,  "pulled  out  these  stock  certificates." 
It  appears  that  on  that  occasion  the  de- 
fendant transferred  to  Broman  1,000  shares 
of  stock  in  the  company,  and  received  from 
Broman  a  check  for  $200  at  that  time  and  a 
check  for  $800  at  a  later  date. 

[1]  The  first  contention  of  the  plaintiff  in 
error  Is  that  the  trial  court  erred  In  refus- 
ing to  direct  a  verdict  of  acqulttaL  It  Is 
claimed  that  the  evidence  fails  to  show  that 
Broman  relied  upon  the  representations  or 
that  they  constituted  the  initial  cause  of  his 
paying  the  defendant  the  money  as  charged. 

Broman  testified  on  direct  examination 
that  be  believed  the  representations  that  the 
defendant  made;  that  he  acted  upon  them; 
and  that.  If  he  had  not  believed  them,  he 
would  not  have  paid  $1,000  for  the  stock. 
This  witness  further  testified  that  he  secured 
the  stock  as  a  result  of  the  defendant's  r^;>- 
resentatlons,  and  that  on  account  of  such 
statements  he  gave  defendant  the  two  checks 
of  $1,000. 

The  plaintiff  In  error,  defendant  below,  in- 
sists that  this  testimony  of  Broman  must  be 
qualified  by  what  the  witness  said  on  cross- 
examination,  and  that  his  testimony  on  such 
cross-examination  materially,  If  not  alto- 
gether destroyed  the  q)eclflc  statements 
above  mentioned  made  in  the  direct  exami- 
nation. 

We  do  not  take  this  view  of  Broman's  tes- 
pany  had  at  that  time  in  operation  two  In-  |  tlmony.  He  testified  on  cross-examination 
^^^^ 
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that  he  did  not  give  the  matter  any  serious 
thought  at  the  time  he  took  the  stock,  and 
that  the  stock  transaction  "came  at  the  psy- 
chological moment."  The  witness  also  said, 
"I  accepted  the  papers  because  they  made 
out  the  papers  to  me,  or  because  of  the  im- 
pression received  regarding  the  business  in 
the  past"  In  answer  to  the  question,  "Did 
yon  turn  over  In  your  mind  any  specific  state- 
ment you  bad  heard  whether  from  Clarke 
[the  defendant]  or  any  one  else?"  the  wit- 
ness said,  "No;  I  dont  know  that  I  did,  ex- 
cept in  a  subconscious  manner,  perhaps." 

[2]  This  evidence  did  not  -contradict  nor 
was  it  Inconsistent  with,  the  testimony  giv- 
en in  chiet  One  may  rely  upon  statements 
previously  made  to  blm,  and  act  on  and  be- 
cause of  the  same,  without  consciously  re- 
flecting upon  those  statements,  provided  the 
Impressions  theretofore  created  by  such  rep- 
resentations still  remain  on  his  mind. 

The  evidence  was  sulBdent  to  warrant  the 
Jury  In  finding  that  the  prosecuting  witness 
relied  and  acted  upon  the  false  pretenses. 
In  the  case  of  State  v.  Thatcher,  3S  N.  J. 
Law,  445,  the  prosecutor  did  not  expressly 
testify  that  he  was  Induced  to  act  because  of 
the  false  pretenses,  but  the  court  said: 

"It  is  sufficient  if  the  jury  are  satisfied  that 
the  unlawful  purpose  would  not  have  been  ef- 
fected without  the  influence  of  the  false  pre- 
tense, added  to  any  other  circumstanoe  which 
might  have  contributed  to  control  the  will  of  the 
injured  party." 

There  was  no  error  In  refusing  to  direct 
a  verdict  ot  acquittal  upon  the  ground  men- 
tioned. 

'  [3, 4]  The  plaintiff  in  error  further  con- 
tends that  the  trial  court  erred  in  including 
in  the  instruction  numbered  7  the  expression 
"whether  consciously  so  induced  on  the  part 
of  Broman."  The  context  of  this  expression, 
or  the  portion  of  the  instruction  containing 
the  same,  reads  as  follows: 

"And  in  this  case,  if  you  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant falsely  made,  in  substance,  any  of  the 
alleged  pretenses  without  at  the  time  intending 
Broman  to  act  thereon  in  purchasing  the  stock 
of  the  company,  but  afterwards  sold  to  Broman 
the  stock  with  intent  and  design  that  Broman 
should  rely  upon  and  be  influenced  to  buy  such 
stock  and  make  payment  therefor  because  of  the 
former  false  pretense,  or  false  pretenses,  wheth- 
er consciously  or  subconsciously  so  induced  on 
the  part  of  Broman,  you  should  in  such  case 
treat  such  former  pretense  as  though  by  adop- 
tion renewed  upon  audi  dealing  by  the  defendant 
on  trial." 

The  expression  contained  in  the  instruc- 
tion, and  objected  to  in  this  connection,  was 
evidently  Intended  to  be  adapted  to  the  the- 
ory that  a  person  may  be  Induced  to  act  upon 
statements  previously  made  to  him  without 
at  the  time  of  acting  thinking  about  any  of 
tlie  statements.  Such  theoi7  Is  correct  be- 
cause impressions  are  formed  and  a  belief 
may  be  created  at  the  time  when  the  repre- 
sentations are  made,  and  a  party  may  act 
upon  and  because  of  the  statements  and  pre- 
tenses  without   consciously   reflecting   upon 


them  or  even  upon  the  belief  which  they  cre- 
ated. In  such  case  it  may  be  said  that  a 
person  is  acting  "subconscionsly"  in  reliance 
upon  the  truth  of  the  statements  previously 
made  to  him  because  of  the  impressions  cre- 
ated on  his  mind  by  such  statements.  The 
testimony  in  this  case  Justified,  though  not 
required,  some  instruction  based  on  this  the- 
ory. 

[5]  The  instruction  given  Is  not  erroneous. 
When  considered  along  with  other  Instruc- 
tions, It  is  not  misleading  on  account  of  Its 
reference  to  the  subconscious  mind  or  Its  use 
of  the  phrase  "consciously  or  subconscious- 
ly." In  other  instructions  the  Jury  were  told 
that  It  must  be  shown  that  Broman  parted 
with  bis  money  and  the  defendant  received 
it  by  means  of  the  false  pretenses,  and  that, 
in  order  for  a  pretense  to  be  an  inducing 
cause  of  the  paying  of  money,  it  Is  neces.sa- 
ry  that  it  be  shown  that  the  money  would 
not  have  been  paid  If  such  pretense  had  not 
been  made  and  had  not  been  believed  and  re- 
lied upon.  The  Jury  were  told  that  all  In- 
structions must  be  -  taken,  considered,  and 
read  together.  There  was  no  prejudicial 
error  in  the  giving  of  instruction  7,  when 
viewed  with  reference  to  the  objection  now 
made  to  it 

The  plaintiff  In  error  also  complains  of  in- 
struction numbered  7  upon  the  ground  that  It 
"falls  to  state  the  law  with  reference  to  the 
Intent  on  the  part  of  the  accused  persons"  in 
cases  of  this  kind.  The  instruction,  among 
other  things,  states: 

"Nor  is  it  requisite  that  the  person  charged 

*  *  *  should  have  intended  and  designed  by 
such  pretense  at  the  time  of  making  *  *  • 
the  same  to  obtain  the  money  *  *  *  from 
the  person  from  whom  it  is  afterward  obtained 
by  reason  thereof,  provided  that  the  person  so 
making  •  *  *  such  pretense  upon  the  sub- 
sequent occasion  of  obtaining  the  money  •  •  • 
from  the  person  to  whom  it  had  so  before  been 
made,  •  •  •  designed  or  intended  at  the  time 
of  the  obtaining  of  the  money  *  *  *  to  take 
advantage  of  the  previously  made  and  manifest- 
ed false  pretense,  knowing  that  the  same  waa 
adapted  or  likely  to  induce  the  other  to  part 
with  the  money,  *  *  *  and  failing  to  make 
knowa  the  truth  in  relation  to  such  pretenses. 

•  •    • " 

[1, 7]  The  statute  defining  the  offense  of 
obtaining  property  by  false  pretenses  pro- 
vides that,  If  any  person  shall  knowingly  and 
designedly  by  false  pretenses  obtain  from  an- 
other person  any  money  or  other  property 
with  Intent  to  cheat  or  defrand  such  person 
of  the  same,  h^  shall  be  guilty  of  the  offense. 
There  Is  no  doubt  that  It  Is  the  obtaining  of 
the  money  by  means  of  false  pretenses,  with 
intent  to  cheat  or  defraud  the  person  from 
whom  it  is  obtained,  that  constitutes  the  gist 
of  the  offense.  Shemwell  v.  People,  <S2  Colo. 
— ,  161  Paa  157,  161.  The  Intent  to  de- 
fraud must  exist  at  the  time  when  the  prop- 
erty Is  obtained.  19  Cyc.  416.  The  Instruc 
tlon  given  Is  in  accord  with  this  rule,  but  the 
instruction  Is  complained  of  because  it  as- 
sumes that  the  Intent  to  defraud  need  not  ex- 
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Ist  *'at  the  time  of  making"  the  false  pre- 
tensea.  That,  however,  does  not  render  the 
instmctlon  defective. 

"The  false  pretense  need  not  originally  have 
been  made  for  the  purpose  of  defrauding,  how- 
ever. If  it  is  reiterated  for  that  purpose,  it 
la  sufficient  Reg.  v.  Hamilton,  1  Cox,  O.  O. 
244."    19  Cyc.  416,  note  65. 

The  Instmctlon  complies  with  this  last- 
ynentloned  rule,  since  It  reqnlres  that  the 
prosecution  show  that  the  accused  "designed 
or  Intended  at  the  time  of  obtaining  of  the 
money  to  take  advantage  of  the  previously 
made  and  manifested  false  pretense." 

[1, 9]  The  testimony  shows  that  during  Oc- 
tober, 1913,  the  complaining  witness  talked 
with  the  defendant  almost  every  day  for 
many  days,  "and  almost  invariably  the  con- 
versation led  to  the  nature  of  the  business 
engaged  In,  the  success  of  the  treatment,  the 
financial  success  of  the  business;  the  con- 
versation would  lead  up  to  that  one  thing." 
Apparently  after  Broman  became  Impressed 
with  a  belief  in  the  truth  of  the  defendant's 
representations,  and  while  stUl  being  deceiv- 
ed thereby,  the  defendant  came  to  his  office 
and  "pulled  out  the  stock  certificates."  It 
was  then  that  the  stock  was  transferred  and 
the  defendant  obtained  the  money.  Neither 
at  that  time  nor  at  any  other  time  did  the 
defendant  retract  or  change  the  pretenses  or 
statements  theretofore  made  by  him,  but  al- 
lowed them  to  remain  within  the  knowledge 
of  Broman  as  they  were  originally  stated. 
We  deem  such  conduct  on  the  part  of  the  de- 
fendant to  be  an  implied  r^resentation  that 
the  facts  still  existed  as  theretofore  stated, 
and  equivalent  to  a  reiteration  or  renewal  of 
the  pretenses  previously  made.  -The  Instruc- 
tion given  was  applicable  to  the  evidence,  and 
was  not  erroneous. 

[10]  The  fourth  assignment  of  error  relates 
to  the  giving  of  instruction  numbered  10,  and 
the  fifth  assignment  of  error  is  predicated 
upon  the  following  portion  of  instruction  10: 

"If  you  believe  from  the  evidence  that  a  wit- 
ness has  knowingly,  willfully,  and  corruptly  tes- 
tified falsely  to  any  fact  material  to  any  issue 
in  this  case,  you  should  disregard  such  false 
testimony  and  diould  give  any  other  testimony 
of  that  witness  such  weight,  or  no  weight,  ac- 
cording as  you  deem  it  to  be  credible  m  view 
of  all  tne  evidence,  and  particularly  of  any 
deemed  by  you  to  be  credible  evidence  that  may 
tend  to  corroborate  it  in  whole  or  part." 

It  is  only  this  above-quoted  portion  of  In- 
struction 10  which  is  argued  and  criticized 
In  the  brief  of  plaintiff  in  error,  and  the  re- 
mainder of  the  instruction  therefore  need 
not  be  considered.  It  is  claimed  that  the  in- 
struction is  erroneous  on  account  of  the  use 
of  the  word  "should."  It  requires  no  argu- 
ment to  show  that  defendant  could  not  have 
been  prejudiced  by  Instructing  the  jury  that 
they  "should"  disregard  testimony  which  was 
false  and  given  when  the  witness  "knowing- 
ly, willfully,  and  corruptly  testified  falsely." 
As  to  the  use  of  the  word  "should"  with  ref- 


erence to  the  "other  testimony,"  such  use 
did  not  make  the  Instruction  erroneous.  The 
Jury  were  not  told  that  they  should  disre- 
gard eada.  other  testimony,  but  rather  were 
instructed,  tn  effect,  to  give  such  testimony 
the  consideration  due  it,  in  view  of  all  the 
evidence,  and  particularly  of  corroborating 
testimony. 

[11-13]  ESrror  is  assigned  to  the  giving  of 
instruction  numbered  5,  which  reads  as  fol- 
lows: 

"In  order  to  constitute  a  false  pretense  with- 
in the  meaning  of  the  statute,  the  pretense  need 
not  be  such  as  will  impose  upon  a  person  of 
ordinary  prudence  or  such  as  cannot  be  guard- 
ed against  but  by  that  caution  or  common  pru- 
dence; but  apy  pretense  which  deceives  the 
person  designed  to  be  deceived  thereby  is  suffi- 
cient, although  it  would  not  deceive  a  person 
of  ordinary  prudence,  or  would  not  deceive  some 
other  person  or  persona  under  the  like  drcum- 
stances." 

The  instruction  as  given  correctly  states 
the  law  on  the  point  covered.  Miller  v.  Peo- 
ple, 22  Colo.  630,  45  Pac  406.  The  plaintifT 
in  error  contends: 

That  the  trial  court  erred  "in  refusing  to 
modify  the  said  instruction  by  submitting  to  the 
jury  the  rule  that,  in  determining  whether  the 
representations  complained  of  were  calculated 
to  deceive  Broman,  the  jury  should  take  into 
consideration  the  intelligence  and  ability  of  the 
witness  Broman." 

Submitting  to  the  Jury  the  rule .  mention- 
ed In  this  contention  would*  not  "modify"  the 
instruction  given,  but  would  merely  add  a 
further  proposition  of  law  whldi  Is  not  in- 
consistent with  anything  contained  in  the 
instruction  as  given.  No  instruction  was  of- 
fered by  the  defendant  at  the  trial  with  ref- 
erence to  this  rule.  Mere  nondirectlon  by  the 
trial  court  affords  no  groimd  for  reversal, 
where  a  proper  Instruction  covering  the  point 
omitted  was  not  requested  and  refused. 
West  V.  Pe<^le,  60  Colo.  488.  491,  166  Pac 
137,  and  cases  cited ;  12  Cyc.  668. 

We  find  no  error  appearing  In  the  record. 

The  Judgment  Is  affirmed. 

Affirmed. 


(S4  Colo.  222) 

BT.    MORGAN    RESERVOIR    &    IRRIGA- 
TION CO.  et  al.  V.  STERLING  IBR. 
CO.  et  al.    (No.  8859.) 

(Supreme  Court  of  Colorado.    Feb.  4, 1918.) 

1.  Associations   €=>19— OowTBACfTS— Ratui- 

CATION. 

Where  the  president  of  an  unincorporated 
irrigation  association,  empowered  with  manage- 
ment subject  to  directors,  notified  them  he  had 
employed  plaintiffs  as  attorneys  in  suit  against 
the  association,  and  no  director  objected,  the 
contract  was  ratified  and  binding. 

2.  Associations    ®=>19— GoirrBACia— Ratdi- 

CATION— PBESUMPTIONS. 

Members  of  unincorporated  assodation, 
knowing  of  hiring  of  attorneys,  and  failing  to 
disaffirm  within  a  reasonable  time,  are  deemed 
to  have  assented. 
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8.  Pbii^czpax  and  Aoxnt  «=3>173(1) — Rxxin- 
GATioN — Evidence  'Rxquibeo. 
Where  the  act  is  beneficial  to  the  princi- 
pal, alight  evidence  of  ratification  will  raiae  a 
presumption  of  ratification. 

En  Banc.  Error  to  District  Conrt,  Morgan 
County;    H.  P.  Buite,  Jndge. 

Action  against  the  Ft  Morgan  Reservoir 
&  Irrigation  Company  and  others,  the  Ster- 
ling Irrigation  Company  and  others,  and  the 
Julesburg  Irrigation  District,  to  recover 
attorney's  fees  and  costs.  Nonsuit  as  to 
the  Jalesburg  Irrigatl(»i  District,  directed 
verdict  for  the  Sterling  Irrigation  Company 
and  others,  and  the  Ft  Morgan  Reservoir 
&  Irrigation  Company  and  others  bring  error. 
Reversed. 

Johnson  &  Boblson  and  Stephenson  & 
Stephenson,  all  of  Ft  Morgan,  for  plaintiffs 
in  error.  O.  M.  Rolfson,  of  Julesburg,  and  T. 
E.  Munson,  of  Sterling,  for  defendants  in 
CTTor. 

TELiLER,  J.  The  parties  to  this  action 
were  defendants  below  In  an  action  to  recover 
attorney's  fees  and  disbnrsements  In  a  coarse 
of  Utigatlon  alleged  to  have  been  brought  for 
and  at  the  Instance  of  said  defendants.  The 
plaintiffs  In  error  admitted  the  allegations 
of  the  complaint  and  alleged  that  the  other 
defendants  were  Jointly  and  severally  liable. 
The  defendants  in  error,  by  their  answer, 
denied  that  the  plaintiffs  had  been  employed 
by  them  in  said  litigation.  On  the  trial,  at 
the  close  of  plalnttfTs'  case,  the  court  sus- 
tained a  motion  by  the  Julesburg  Irrigation 
District  for  a  nonsuit  as  against  it  directed 
a  verdict  in  favor  of  the  other  defendants, 
who  now  appear  as  defendants  in  error,  and 
entered  Judgment  against  the  defendants 
which  had  admitted  liability.  They  bring  the 
case  here  for  review,  and  allege  error  In  the 
court's  rulings  in  favor  of  the  other  defend- 
ant& 

The  litigation  for  which  the  attorney's  fees 
are  <daimed  grew  out  of  the  following  cir- 
cumstances: The  defendants  in  that  suit 
were  members  of  an  organization  knowd  as 
"The  Lower  Platte  Protective  Association," 
an  unincorporated  body,  formed  by  various 
ditch  companies  in  water  districts  Na  1  and 
No.  64,  and  the  Jidesburg  Irrigation  District, 
for  the  announced  purpose  of  protecting  the 
irrigation  rlglits  of  its  members.  The  plain- 
tiffs acted  as  attorneys  for  the  association  in 
an  adjudication  of  water  rights,  and  In  va- 
rious suits  in  which  the  rights  of  these  par^ 
ties  as  approprlators  were  involved  through 
claims  by  others  for  seepage,  waste,  and 
flood  waters  by  which  said  rights  are  in  great 
part  satisfied.  All  of  the  litigation  resulted 
in  favor  of  the  members  of  said  association. 
The  constitution  of  the  association  provided 
for  a  board  of  directors  consisting  of  three 
members  from  each  of  the  two  districts,  four 
of  whom  should  constitute  a  quorum  for  the 
transaction  of  business.    It  further  provided 


that  the  president  was  to  "have  general  ex- 
ecutive  control  over  aU  the  officers,  agents 
and  employes  of  the  association,"  and  that 
he  should  "have  entire  charge  of  the  opera- 
tion and  conduct  of  the  buslnesa  and  affairs 
of  the  association,  under  the  direction  and 
supervision  of  the  board  of  directors."  The 
trial  court  held  that,  as  against  the  defend- 
ants in  error,  the  plaintiffs  had  failed  to 
show  an  employment;  this  for  the  reason 
that  they  failed  to  show  any  formal  action  by 
tiie  board  in  tiie  matter.  That  was  the 
ground  of  defense  below,  as  it  is  here. 

The  president  of  the  association  testified, 
and  It  is  undisputed,  that  there  was,  from  the 
inception  of  the  movement  to  organize  the  as- 
sociation, a  general  understanding  among 
the  parties  in  interest  that  the  plaintiffs 
were  to  be  employed  as  attorneys  of  the 
association ;  and  that  in  pursuance  of  such 
imderstandlng,  and  after  consulting  a  major- 
ity of  the  board,  he  employed  the  plaintiffs. 
It  appeared  also  from  the  testimony  of  the 
president  and  of  two  other  directors  that  at 
least  five  of  the  directors  had  linowledge  of 
plalntlffis'  employment  and  of  the  work  they 
were  doing  for  the  association.  Olie  presi- 
dent testified  that  he  reported  to  the  board, 
at  a  formal  meeting,  the  fact  that  plaintiffs 
bad  been  so  employed,  and  that  no  objection 
was  made  thereto.  It  appeared,  also,  that 
the  board  allowed  and  paid  a  number  of  bills 
for  services  and  expenses  of  other  parties 
rendered  at  the  Instance  of  the '  president 
without  formal  authority  from  the  board. 
Though  the  litigation  extended  over  several 
years,  there  was  no  meeting  of  the  board  be- 
tween 1908,  the  year  in  which  the  organiza- 
tion was  formed,  and  the  date  on  which  the 
suit  was  begun.  There  is  no  question  as  to 
the  value  of  the  services  rendered  by  plain- 
tiffs, nor  is  it  denied  that  material  benefits 
accrued  to  all  these  parties  as  a  Iresolt  of 
plaintiffs'  efforts.  , 

[1]  The  members  of  this  association  made 
some  of  its  members  their  agents,  under  the 
designation  of  directors,  to  carry  out  the  pur- 
pose for  which  the  association  was  formed, 
and  any  valid  contracts  made  by  these  agents 
will  bind  the  principals.  It  may  be  conceded 
that  the  so-called  directors  did  not  formally 
employ  plaintiffs;  yet,  since  Chase,  one  of 
the  directors  and  acting  as  president  of  the 
association,  reported  to  the  board  of  directors 
the  fact  of  such  employment,  and  they  made 
no  objection  thereto,  tlie  ratification  of  the 
act  of  employment  is  complete.  Henry  t. 
Water  Co.,  10  Oolo.  App.  14,  61  Pac.  90;  10 
Cyc.  1075  et  seq. 

[2,  S]  Those  members  who  had  knowledge 
of  the  hiring  and  did  not  disaffirm  it  within 
a  reasonable  time  are  deemed  to  have  as- 
sented to  it  Higgins  T.  Armstrong,  9  Colo. 
48,  10  Pac.  232;  10  Cya  1077.  Where  the 
act  is  beneficial  to  the  principal,  slight  evi- 
dence of  ratification  will  raise  a  presumption 
of  ratification.   Id.  1080 ;  2  Morawetz  on  Oor- 
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poratlons,  §  629.  Here  the  employment  of  an 
attorney  to  protect  the  interests  of  the  mem- 
bers was  the  chief  purpose  of  the  organiza- 
tion. The  employment  of  counsel  was  neces- 
sary to  the  furtherance  of  that  purpose.  It 
Is  unnecessary  to  determine  whether  or  not 
all  -the  defendants  In  error  were  members 
of  the  association  under  its  constitution,  or 
whether  an  Irrigation  district  may  become  a 
partner  with  other  corporations  or  individ- 
uals. 

^e  organization  may  be  treated  as  having 
no  legal  existence,  but  the  defendants  In 
error,  acting  wkhln  their  undoubted  powers, 
unitedly  chose  six  agents  to  parry  out  a 
business  enterprise  for  the  benefit  of  all. 
The  pluintlSs  were  retained  by  these  agents, 
litigation  was  carried  on  for  a  period  of  years 
— of  which  all  these  parties  must  liave  had 
knowledge — with  results  of  great  value  to  all. 
The  defendants  in  error  are  enjoying  the 
t>eneflts  of  the  transaction,  and  so  far  as  the 
record  shows,  they  made  no  objection  to 
plaintiffs'  employment  until  called  upon  to 
aid  in  paying  therefor.  The  court  erred  in 
taKing  the  case  from  the  Jury,  and  holding 
that  the  fact  of  employment  was  not  proved. 

The  Judgment  Is  reversed. 

BILL,  C.  J.,  not  participating. 


(«4  Colo,  m) 

DENVER  &  S.  I/.  K.  CO.  v.  CHICAGO,  B.  & 

Q.  R.  CO.  et  al.    (No.  8038.) 
(Supreme  Court  of  Colorado.     Feb.  4,  1918.) 

1.  Constitutional  I^w  «=»70(1)— Judicial 
Towers  —  Encboacument  on  Lboislativk 
Powers. 

Courts  are  not  prohibited  from  reviewing  or- 
ders of  tho  Public  Utilities  Commisaion,  estab- 
lishing a  division  of  freight  rates  between  car- 
riers, on  the  Kroiin<l  that  siirh  would  be  an  en- 
croachment on  legislative  power. 

2.  Constitutional    Law   ^=»72  —  Judicial 

POWEBS  —  ItBVIEW    of    OBDEBB    OF    PUBUO 

UiiUTiEB  Commission. 
Lawn  1U13.  p.  4117,  {g  52,  53,  providbig  for 
review  and  final  detcruiiuation  b^  the  Supreme 
Coart  of  orUers  of  the  Public  Utilities  Commis- 
sion, is  not  unconHtitutionai,  as  conferring  on 
the  court!)  nonjudicial  powers  encroaching  on 
the  executive. 

8.  Public  Service  Comuissions  <3=»32— Ap- 
peal —  Review    and    DETEBuinATioN   bt 
Court. 
Laws  1013,  p.  407,  {{  52,  63,  providing  that 
findiuj;!!  by  the  I'ublic  Utilities  Commissiun,  on 
dis^iuti'd   giiestiuns   of   fact,   are   not  subject   to 
review,  and  making  the  provisions  of  the  Code 
of  Civil   I*roi'e<lure  as  to  review  applicable  so 
far   as   not   in   conflict,  does   not   prevent   the 
court,  in  reviewing  an  order  of  the  commission 
making  a  division  and  apportionment  between 
curriers    of    through     rates    from    determining 
whether  there  is  conflict  of  testimony,  whether 
there  is  competent  evidence  to  support  the  order, 
and  whether  such  order  is  just  and  reasonable. 
4.  Public  Service  Commissions  ^=332— Re- 
view—Conflicting    Evidence— "Disputed 
Question  of  Fact." 
A  conflict  in  deiluctions  made  by  witnesses, 
but  not   in  their  testimony,   as  to   facts   from 
which    the    I'ublic  Utilities  Commission   should 
draw  its  own  concliiHion,  does  not  render  a  de- 


cision thereon  one  of  disputed  facts,  not  review- 
able by  the  Supremer  Court  under  Laws  1918,  p. 
497,  i  52;  the  commission's  conclusions  being 
of  law  rather  than  of  fact. 
6.  Cabbiebs  <&=>12(5)— Chaboes— Ditibion  or 
Rates— (Reasonableness. 
A  division  of  freight  rates  between  railroads 
by  a  Public  Utilities  Commission,  that  gives  far 
less  than  the  average  Con-mile  rate  on  the 
through  haul  to  the  railroad,  which  has  neces- 
sarily the  highest  ton-mile  cost,  is  tmjust  and 
unreasonable. 

6.  Cabbiees  «=»12(7)— Public  Utilities  Cok- 

MI8810N — CONSIDBKATION  OF    LOCAL  FBUOHT 

Rates  Not  in  Kvioxncb. 
In  determining  a  division  of  freight  rates 
between  railroads,  the  PubUc  Utilities  Commis- 
sion could  not  consider  for  any   purpose  local 
freight  rates  not  offered  in  evidence. 

7.  Cabbiebs  •=>12(1}— Division  of.  Baibs— 
Scope  and  Effect  of  Regulation. 

When  a  reduction  is  made  in  a  through 
freight  rate,  it  does  not  follow  that  the  Public 
Utilities  Commission  may  base  a  division  of 
such  new  rate  between  roads  upon  a  former  di- 
vision, regardless  of  its  inequalities. 

8.  Cabbiebs  «=>18(2)—Appeaii— Division  or 
TuBOUQH  Rates— Mileage. 

A  division  of  through  freight  rates  between 
connecting  railroads,  made  by  the  Public  Utili- 
ties Commission,  without  any  regard  to  mileage 
basis  as  an  element,  is  an  error  of  law,  review- 
able by  the  Supreme  Court  (Ht  appeal. 

9.  Cabbiebs  «=>12(7)  —  Reasonableness  of 
Division  of  Tubouoh  RATEa-~PBoor— Fob- 
HEB  (Rates. 

A  prior  division  of  freight  rates,  based  on 
agreement,  does  not  prove  its  reasonableness  aft- 
er the  Public  Utilities  Commission  has  reduced 
the  through  rate. 

10.  Cabbiebs  «=»  13(3)  —  CaABaxs— Division 
OF— Long  and  Suobi  Haul  —  Dibcbuuna- 

TION. 

Because  a  railroad  is  located  where  coal  of 
superior  quality  is  mined,  which  will  come  into 
competition  with  coal  on  which  connecting  car- 
riers get  a  longer  haul,  is  no  reason  for  dis- 
crimination against  such  railroad  by  the  Public 
Utilities  Commission  in  adjusting  division  of 
through  rate. 

11.  Cabbiebs  «=>12(6)— Division  of  Ratkb— 
Evidence  — Compbibnoz— Rates  of  Oxhsb 
Lines. 

An  order  for  division  of  rates,  based  in  part 
on  the  comparison  with  what  has  been  agreed  to 
between  roads  carrying  from  other  coal  fields 
with  a  less  costly  haul,  is  erroneous. 

12.  Cabbiebs  ®S313(3)— Division  of  Cbaboks 
— Reasonableness  of  Local  Rates— Coh- 

FABISON. 

Respondent  railroad  company  cannot  com- 
plain of  an  adjustment  of  through  rates  from 
different  coal  tields,  which  causes  it  to  haul 
coal  between  the  same  stations  at  different  rates 
dependent  on  the  held  from  which  the  coal 
comes,  as  unlawful  discrimination,  and  seek  to 
justify  the  same  condition  operating  in  its  fa- 
vor affecting  petitioner  railroad. 

13.  Cabbiebs  $=3i2(7)— Public  Contbol— Di- 
vision OF  Rates— Distbibution  of  Cabs. 

The  consideration  of  the  relative  number  of 
cars  furnished  on  through  hauls  of  coal  by  the 
respective  carriers  in  fixing  a  division  of  rates 
is  error;  that  being  a  separate  matter  for  ad- 
justment either  by  the  commission  or  the  rail- 
roads. 

14.  Evidence  ®=>48— Judicial  Notice— Ob- 
debs  or  Public  Utilities  Commission  — 
Rate  Sheets  on  File. 

Assuming  that  the  Supreme  Court  will  take 
judicial  notice  of  the  opinions  of  the  Public 
Utilities  Commission  as  printed,  it  cannot  take 
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notice  of  a  rate  sheet  filed  with  such  commis- 
sion, but  not  Introduced  in  evidence,  or  made  a 
part  of  the  record. 

15.  OaBSIEBS  «=>10r-CoNTB0I,— Pboceedinos 
TO  PBBVEin  £^rOBCEMEHT  OV  DIVISION  Or 
RATEa 

Since  the  power  to  make  rates  and  fix  divl- 
sicxi  of  rates  has  been  lodged  in  commissions, 
both  state  and  federal,  carriers  cannot  retire 
from  a  rate  or  division  so  fixed,  leaving  shippers 
on  their  lines  without  opportunity  to  compete, 
but  their  remedy  lies  in  appeal  to  the  commis-' 
sion  and  courts. 

16.  Cahbiebs  «=>18(2)— ApfkaI/— MoDincA- 
TioN — Rate-Makino  Poweb. 

Laws  1913,  p.  497,  i  52,  providing  that  "up- 
on hearing  the  Supreme  Court  shall  enter  judg- 
ment either  affirming,  setting  aside,  or  modify- 
ing the  order  of  decision  of  the  commission," 
does  not  authorise  such  court  to  modifjr  an  or- 
der of  the  commission  by  fixing  a  division  of 
rates  between  carriers ;  that  power  belonging  to 
the  commission. 

En  Banc.  Error  to  Public  TJtUltleB  Com- 
mission. 

PeUtlon  by  the  Denver  ft  Salt  Lake  Rail- 
road Company  against  the  Chicago,  Burling- 
ton ft  Qnlncy  Railroad  Company  and  others, 
to  the  Public  Utilities  Commission,  from 
wbose  decision  the  petitioner  brings  error. 
Reversed,  set  aside  and  remanded. 

^son  S.  Dines,  Tyson  Dines,  Jr.,  Carle 
Wbltebead,  and  Albert  L.  Yogi,  all  of  Denver, 
for  plaintiff  in  error.  E.  E.  Whitted  and  T. 
If.  Stuart,  Jr.,  both  of  Denver,  for  defendant 
in  error  Burlington.  William  V.  Hodges, 
Wallace  T.  Hughes,  of  Chicago,  111.,  and  D. 
Edgar  Wilson  and  Harold  H.  Healy,  both  of 
Denver,  for  defendant  in  error  Rock  Island. 
C.  O.  Dorsey  and  John  Q.  Dier,  both  of  Den- 
ver, for  defendant  In  error  Union  Pacific. 

HILX>  C.  J.  This  action  is  to  review  an 
order  of  our  Public  Utilities  Commission  fix- 
ing a  division  or  apportionment  of  through 
rates  on  coal  to  be  shipped  from  points  In 
northwestern  Colorado,  known  as  the  Oak 
Hills  district,  on  the  road  of  the  petitioner, 
to  points  in  the  eastern  part  of  the  state,  on 
the  roads  of  the  respondents.  2  Colo.  P.  U. 
C.  Rep.  8.  For  convenience  the  petitioner, 
tile  Denver  ft  Salt  Lake  Railroad  Company, 
will  be  called  "the  Moffat  road";  the  re- 
spondent the  Chicago,  Burlington  &  Quincy 
Railroad  Comtwny  "the  Burlington";  the 
Union  Padflc  Railroad  Company  "the  Union 
Pacific" ;  the  Chicago,  Rock  Island  ft  Pacific 
Railway  Company  and  its  receiver  "the  Rock 
Island" ;  and  our  Public  Utilities  Commis- 
sion "the  commission." 

The  record  discloses  that  on  January  11, 
1915,  the  commission  instituted  on  its  own 
motion  an  investigation  into  the  rates  charg- 
ed on  coal  between  these  and  other  points  in 
the  state ;  that  on  May  10th  following  It  an- 
nounced its  opinion  and  entered  Its  order.  1 
Ctolo.  P.  U.  O.  Rep.  48.  By  this  order  It  re- 
quired the  carriers,  who  are  parties  to  this 
action,  to  establish  new  rates  for  the  trans- 
portation of  coal  between  the  points  above 


referred  to,  which  new  rates  as  a  whole  were 
materially  lower  than  the  former  ones,  vary- 
ing from  no  change  at  a  few  points  to  as 
high  as  30  per  cent,  reduction  to  others,  prob- 
ably an  average  reduction  of  at  least  10  per 
cent,  the  exact  amount  being  Immaterial  so 
far  as  this  controversy  Is  concerned.  .The 
carriers  being  unable  to  agree  upon  a  divi- 
sion of  the  new  rates,  the  Moffat  road  ap- 
pealed to  the  commission  to  decide  it.  Its 
decision  was  that  as  between  the  Moffat,  the 
Burlington,  and  the  Union  Pacific  the  new 
rates  should  be  divided  in  the  same  propor- 
tion as  the  former,  each  bearing  its  propor- 
tion of  the  reduction  in  proportion  to  what 
its  proportion  of  the  old  rate  bore  to  the 
whole;  that  as  between  the  Moffat  and  the 
Rock  Island  the  divisions  should  be  similar 
to  those  on  the  other  roads,  which  were  dif- 
ferent than  the  former  divisions  between 
them.  The  Moffat  road  brings  the  case  here 
for  review,  and  cont^ids  that  the  divisions 
for  it  are  unjust,  unreasonable,  and  contrary 
to  the  evidence,  and  that  there  is  no  testi- 
mony to  sustain  the  justness  of  the  order. 

[1,2]  The  respondents  contend  that  this 
court  is  without  jurisdiction  to  interfere  in 
the  respect  complained  of ;  that  the  fixing  of 
the  divisions  is  along  the  same  line  as  tb» 
establlstuuent  of  reasonable  rates,  and  Is  leg- 
islative in  character;  that  this  prohibits  a 
review  of  that  question  by  this  court;  that 
it  is  the  exercise  of  an  authority  which  the 
law  vests  In  the  commission,  viz.  the  deter- 
mination of  a  question  of  fact,  and  that  any 
attempt  to  provide  for  a  review  by  a  court 
and  for  its  final  determination  of  the  matter 
would  be  unconstitutional  as  giving  to  the 
Judiciary  nonjudicial  powers ;  that  the  courts 
must  not  usurp  administrative  orders  on 
their  own  conception  of  their  wisdom;  that 
in  any  event  the  questions  of  divisions  are 
questions  of  fact,  which  were  determined  up- 
on coulllcting  evidence,  hence  cannot  be  dis- 
turbed. 

The  principles  upon  which  courts  act  in 
such  cases  and  their  jurisdiction  are  well 
settled.  All  such  acts,  so  far  as  we  are  ad- 
vised, including  those  involving  the  Inter- 
state Commerce  Commission,  provide  for  re- 
view by  the  courts.  No  case  has  been  cited 
which  holds  that  similar  provisions  providing 
for  review  are  for  that  reason  invalid. 

[3]  The  debatable  question  is  the  scope  and 
extent  of  the  review  and  the  court's  judg- 
ment in  connection  with  it  Section  62 
(pages  497-498,  Laws  1913)  of  our  act  pro- 
vides for  a  review  by  this  court  for  the  pur- 
pose of  having  the  lawfulness  of  the  com- 
mission's order  inquired  into  and  determined. 
It  provides  that  no  new  or  additional  evi- 
dence may  be  Introduced  in  the  Supreme 
Court,  but  the  case  shall  be  heard  on  the 
record  of  the  commission  as  certified  by  it. 
It  further  provides  that  the  review  shall  not 
extend  further  than  to  determine  whether 
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tbe  commission  bas  regnlarly  pursued  Its  au- 
thority, Including  a  determination  of  whether 
the  order  or  decision  under  review  violates 
any  right  of  the  petitioner  under  tbe  Consti- 
tution of  tbe  United  States,  or  of  tbe  state 
of  Colorado,  and  whether  tbe  order  of  the 
commission  Is  Just  and  reasonable,  and 
whether  Its  conclusions  are  In  accordance 
with  tbe  evidence.  It  also  provides  that  the 
findings  and  conclusions  of  the  commission 
on  disputed  questions  of  fact  shall  be  final 
and  shall  not  be  subject  to  review,  also  that 
ni)on  bearing  the  Supreme  Court  shall  enter 
Judgment  either  affirming,  setting  aside,  or 
modifying  the  order  or  decision  of  the  com- 
mission. Section  53  provides  that  pending  a 
review,  this  court  may  stay  or  suspend,  in 
whole  or  In  part,  the  operation  of  the  com- 
mission's order  on  certain  conditions,  etc. 

It  will  thus  be  observed  that  among  other 
things  the  act  requires  tbis  court  to  deter- 
mine whether  tbe  order  of  the  commission  is 
Just  and  reasonable,  and  whether  Its  condn- 
slons  are  In  accordance  with  the  evidence. 
This  language  assumes,  as  other  parts  of  the 
act  provide,  that  the  commission  will  take 
testimony  and  base  Its  decision  thereon,  and 
that  on  review  tbe  testimony  will  be  made  a 
part  of  tbe  record  for  consideration  by  this 
court'  Section  62  further  provides  that  the 
provisions  of  our  Code  of  Civil  Procedure 
relative  to  rights  of  review  shall,  so  far  as 
applicable  and  not  In  conflict  with  tbe  pro- 
visions of  this  act,  apply  to  proceedings  bad 
In  this  court  under  tbe  provisions  of  this 
section.  When  these  sundry  provisions  are 
considered  together,  it  follows  that  our  re- 
view of  such  cases  was  intended  to  be  the 
same  as  in  other  cases  between  litigants,  ex- 
cept as  otherwise  provided  or  limited  in  tbe 
act 

Counsel  for  respondents  contend  that 
tbe  question  of  a  reasonable  division  of  rates 
Is  a  question  of  fact,  and  that  as  section  52  of 
tbe  act  prohibits  us  from  reviewing  any  ques- 
tion of  fact  based  upon  conflicting  testimony, 
we  are  without  Jurisdiction  to  go  Into  that 
question.  In  order  to  properly  construe  this 
paragraph,  it  should  be  considered  In  connec- 
tion with  those  immediately  preceding  It 
They  provide  that  we  shall  determine  whether 
the  order  of  the  commission  is  Just  and  rea- 
sonable, and  whether  its  conclusions  are  in 
accordance  with  tbe  evidence.  When  they 
are  read  together,  we  agree  that  our  duties  In 
so  far  as  this  phase  of  the  contention  Is  con- 
cerned are  controlled  and  limited  by  them. 
We  cannot  agree,  however,  that  they  prohibit 
us  from  considering  tbe  evidence  In  order  to 
ascertain  from  It,  which  tbe  act  says  we 
shall  do,  whether  tbe  order  Is  Just  and  rea- 
sonable, and  whether  tbe  commission's  con- 
clusions are  In  accordance  with  tbe  evidence. 
TbIs  Includes  whether  there  Is  a  substantial 
conflict  In  the  evidence,  which,  if  there  is,  we 
agree  would  prohibit  us  from  overruling  tbe 
oommlsBlou'a  flndlnc  based  tbereoo.   Our  con- 


clusions In  this  respect  are  aapported  by  tbe 
highest  court  In  the  land. 

In  Interstate  Commerce  Commlaslon  ▼. 
Louisville  &  Nashville  Kallroad  Co.,  227  U.  S. 
88,  01,  33  Sup.  Ct.  185,  186  (57  L.  Ed.  431), 
the  court  had  under  consideration  an  order 
of  the  Interstate  Commerce  Conmiisslon  re- 
ducing rates.  In  discussing  its  powers  to 
review  such  orders  the  court  said: 
'  "In  the  comparatively  few  cases  in  which 
such  questionB  nave  arisen  it  has  been  distinct- 
ly recognized  that  administrative  orders,  quasi 
judicial  in  character,  are  void  if  a  hearing  was 
denied ;  if  that  granted  was  inadequate  or  man- 
ifestly unfair ;  if  the  finding  was  contrary  to 
the     indisputable    character    of   tiie   evidence;' 

*  *  *  or  if  the  facts  found  do  not,  as  a  mat- 
ter of  law,  support  the  order  made.  •  •  •  In 
a  case  like  the  present  the  courts  will  not  re- 
view   the    commission's    conclusions    of    fact 

*  *  *  by  passing  upon  the  credibility  of  wit- 
nesses,  or  conflicts  in  the  testimony.  But  the 
legal  effect  of  evidence  Is  a  question  of  law. 
A  finding  without  evidence  is  beyond  the  power 
of  the  commission.  An  order  based  thereon  Is 
contrary  to  law,  and  must,  in  the  language  of 
the  statute,  'be  set  aside  by  a  court  of  compe- 
tent jurisdiction.' " 

To  the  same  effect  Is  Interstate  Commerce 
Commission  v.  U.  P.  R.  K.  Co.  et  al.,  222  U. 
S.  541,  32  Sup.  Ct  108,  66  L.  Ed.  308.  In 
Louisville  &  N.  B.  Co.  et  aL  v.  United  States 
et  aL  (D.  O.)  216  Fed.  672,  679,  in  comment- 
ing uiwn  tbe  same  question  the  court  said: 

"Accordingly  it  is  well  settled  that  where  all 
the  evidence  introduced  before  the  commission 
is  exhibited  to  the  court,  its  conclusion  of  fact 
that  a  given  rate  is  reasonable  or  unreasonable 
will  be  accepted  by  the  court  as  final  and  not 
reviewed  upon  the  weight  of  the  evidence,  un- 
less either  there  is  no  substantial  evidence  sup- 
porting such  conclusion,  or  such  conclusion  is 
contrary  to  the  indisputable  character  of  the 
evidence,  in  which  cases  the  conclusion  involves 
an  error  of  law,  and  is  ther^ore  reviewable  by 
the  court" 

In  Louisville  &  N.  R.  Co.  ▼.  United  States, 
(D.  C.)  227  Fed.  258,  at  page  282,  the  court 
says: 

"It  is  well  settled,  on  the  one  hand,  that  a 
conclusion  of  the  commission  upon  a  question  of 
fact,  such  as  the  reasonableness  of  a  rate  or  the 
giving  of  a  preference,  whose  correctness  _  de- 
pends wholly  upon  a  consideration  of  the  weight 
to  be  given  evidence  before  it,  will  not  be  re- 
viewed by  the  court;  and,  on  the  other  hand, 
that  a  conclusion  which  plainly  involves,  under 
the  undisputed  facts,  an  error  of  law,  or  which 
is  shown  to  be  supported  by  no  substantial  evi- 
dence or  to  be  contrary  to  the  indisputable 
character  of  the  evidence,  thereby  likewise  in- 
volving an  error  of  law,  will  be  so  reviewed." 

In  State  V.  Great  Northern  Ry.  Co.,  130 
Minn.  67,  61,  153  N.  W.  247,  248,  Ann.  Cos. 
1917B,  1201,  In  passing  upon  this  phase  of 
tbeir  statute,  tbe  Supreme  Court  of  Minneso- 
ta says: 

"The  order  may  be  vacated  as  unreasonable 
if  it  is  contrary  to  some  provision  of  the  federal 
or  state  Constitution  or  laws,  or  if  it  is  beyond 
the  power  granted  to  the  commission,  or  if  it  is 
based  on  some  mistake  of  law.  <«  if  there  is 
no  evidence  to  support  it,  or  if,  having  regard 
to  the  interest  of  both  the  publia  and  the  car- 
rier, it  is  so  arbitrary  as  to  be  beyond  tbe  ex- 
ercise of  a  reasonable  discretion  and  Judgment." 

In  Louisiana  &  P.  By.  Ca  et  aL  v.  United 
States  et  fii.  (Com.  O)  209  Fed.  244,  260,  in  r»- 


Digitized  by 


Google 


Colo.) 


DENVER  A  S.  L.  R.  CO.  ▼.  CHICAGO,  B.  &  Q.  B.  CO. 


T7 


ferring  to  a  finding  of  the  Interstate  Com- 
merce Commission  the  court  says: 

"Whether  or  not  this  is  a  jnstifiable  finding  of 
&ct  Is  to  be  determined,  in  the  first  instance  by 
the  Interstate  Commerce  Commission.  When, 
as  in  these  cases,  a  fnll  and  fair  hearing  has 
been  granted,  the  commission's  findings  of  fact 
are  subject  to  review  in  this  court  only  upon  an 
allegation  that  they  are  not  sustained  by  any 
substantial  evidence  in  the  record  before  It  or 
are  arbitrary  in  being  based  upon  improper  dis- 
tinctiona  and  considerations." 

This  opinion  was  approved  by  the  Supreme 
Court  of  the  United  States  In  Tap  Line  Cases, 
234  V.  S.  1.  34  Sup.  Ot  741,  58  L.  Ed.  U85. 
While  these  cases  apply  to  orders  fixing  rates, 
the  same  rule  follows  In  division  cases ;  the 
federal  courts  have  thus  applied  them  In 
reviewing  such  casee.  Louisiana  &  P.  Ry.  Co. 
et  aL  V.  United  States,  supra;  O'Keefe  v. 
United  States,  240  V.  S.  294,  86  Sup.  Ot  313, 
60  L.  Ed.  651. 

The  rule  pertaining  to  reviews  In  the  oases 
quoted  from  are  applicable  here  and  call  for 
a  consideration  of  the  evidence  In  order  to 
determine  whether  there  Is  competent  testl- 
mony  to  support  the  findings  of  the  commls- 
8l(»,  and  whether  the  commission's  order  Is 
Just  and  reasonable.  This  the  statute  says 
we  shall  do ;  hence  Is  a  duty  which  we  can- 
not escape. .  C,  B.  I.  &  P.  R.  Co.  v.  Nebraska 
State  Railroad  Commission  et  al.,  86  Neb.  S18, 
124  N.  W.  477,  26  L.  R.  A.  (N.  St)  444,  reUed 
on  by  reeiwndents,  does  not  sustain  their  posi- 
tion. So  far  as  appliciUde',  it  is  In  harmony 
with  the  views  herein  expressed.  The  Ne- 
brasl^a  statute  provides  for  appeals  from  the 
ccmmilsslon  to  the  district  court  with  a  pro- 
viso: 

"In  all  trials  under  the  foregoing  article,  the 
burden  of  proof  shall  rest  upon  the  plaintiff,  who 
must  show  by  clear  and  satisfactory  evidence 
that  the  *  •  *  orders  •  •  •  complained 
of  are  unreasonable  and  unjust  to  it" 

It  further  provides  that  the  commission's 
order — 

"shall,  when  pronerly  authenticated,  •  •  • 
be  received  in  evidence  in  the  trial  of  said  cause, 
tliat  said  •  •  «  order  •  *  •  is  prima  fa- 
de just  and  reasonable."  Cobbey's  Ann.  St 
1907,  i  10655. 

Upon  review  the  iSupreme  Court  said: 
"Under  all  the  facts  in  evidence,  and  giving 
the  statutory  presumption  proper  weight,  we  are 
satisfied  that  the  order  of  the  commiBsion  is  not 
nnreasonable,  and  the  judgment  of  the  district 
court  so  finding  is  afBrmed." 

This  holding  is  to  the  effect  that  the  testi- 
mony was  suQicient  to  support  the  finding  of 
-the  district  court 

[4]  The  Moffat  road  claims  that  the  conclu- 
elons  of  fact  which  the  commission  arrived 
at  as  set  forth  in  its  opinion,  do  not,  as  a 
matter  of  law,  support  the  order  made ;  that 
the  commisekm's  order  Is  not  only  not  sup- 
ported by  the  evidence,  but  la  contrary  to  Its 
legal  effect  We  have  given  the  testimony 
careful  consideration,  and  find  no  real  conflict 
In  It  It  Is  not  claimed  that  there  Is,  upon 
any  question  of  tsict,  such  as  locations  of 
mines,  quality  of  coal,  prior  bustnese  markets, 
loads,  distances,  tonnage,  amounts  carried. 


equipments  of  the  different  roads,  proportion 
of  cars  furnished  for  the  coal  business,  cost 
of  carriage,  rates  heretofore  charged  by  these 
and  other  roads,  divisions  thereof,  agree- 
ments pertaining  thereto,  distances  in  coni 
nectlon  therewith,  local  rates  east  and  west 
hauls  on  all  lines,  difference  In  cost  of  hauls, 
empties  hauled  and  furnished,  and  all  other 
such  facts.  The  conflict  If  any,  is  In  the  con- 
clusions drawn  therefrom  by  the  witnesses 
which.  Instead  of  being  testimony,  is  simply 
their  deductions  as  to  the  legal  effect  of  the 
evidence  concerning  the  real  facta,  which  are 
not  In  dispute.  These  deductions  were  for 
the  commission  to  make,  and  are  questions  of 
law  rather  than  of  fact  We  admit  that  there 
is  a  conflict  In  the  deductions  of  these  differ- 
ent wltnessea  For  example,  one  testified 
that  Interstate  Commerce  Commissioner 
Clark  had  characterized  divisions  as  a  mat- 
ter of  barter  and  trade;  for  this  reason  cer- 
tain deductions  foUow  that  because  certain 
rates  at  certain  places  had  once  been  approved 
by  the  Interstate  Commerce  Commission,  that 
certain  conclusions  should  follow  here.  An- 
other testified  that  beca'use  certain  originat- 
ing carriers  had  accepted  lower  proportions  In 
order  to  assist  them  to  find  markets  not  on 
their  lines,  that  certain  conclusions  should 
follow  in  this  case.  Such  matters  were  but 
reasons  or  arguments  as  to  what  they  thought 
ought  to  follow.  When  It  came  to  testimony 
of  existing  facts  pertaining  to  rates,  divisions 
upon  other  roads,  the  custom  concerning  such 
matters,  etc,  tliere  was  no  dispute. 

In  Interstate  Commerce  Oommisslon  t. 
Union  Pacific' R.  Co.,  222  U.  S.  641,  82  Sup. 
Ct  108,  56  L.  Ed.  308,  it  is  said: 

"Neither  can  any  specific  effect  be  given  to 
the  statement  of  witnesses  that  the  40-cent  rate 
was  low.  The  reasonableness  of  rates  cannot 
be  proved  by  categorical  answers,  like  those 
given,  where  a  witness  may,  in  terms,  testify 
that  the  goods  were  worth  so  much  per  pound, 
or  the  services  worth  so  much  a  day.  Too  many 
elements  are  involved  In  fixing  a  rate  on  a  par- 
ticular article,  over  a  particular  road,  to  war- 
rant reliance  on  such  method  of  proof.  The 
matter  has  to  be  determined  by  a  consideration 
of  many  facts." 

[5]  This  declaration  Is  likewise  applicable 
to  the  question  of  a  division  of  rates.  It  Is 
undisputed  that  between  Oak  Hills  and  Den- 
ver the  Moffat  road  crosses  the  continental  di- 
vide at  an  altitude  of  11,660  feet  with  28 
miles  of  4  per  cent  grade,  16  ascending  from 
the  west,  and  12  descending;  that  the  topo- 
graphy of  the  country  through  which  It  runs 
Is  almost  entirely  mountainous  with  sharp 
curves,  excessive  grades,  and  high  altitude; 
that  for  these  reasons  (and  the  commission- 
so  found)  Ite  operating  conditions  are  more 
difficult  and  expensive  than  on  the  lines  of  the 
respondents  to  the  towns  upon  the  prairie 
coimtry  efist  of  Denver.  It  was  also  shown 
that  the  west-bound  movement  Into  Colorado 
on  respondenta'  lines  was  much  heavier  than 
the  east-bound  movement,  outside  the  coal 
traffic,  and  that  the  coal  movement  east  over 
them  famished  loads  to  many  cars  which,  «t 
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times,  would  otherwise  have  to  go  back  emp- 
ty; that  the  principal  traffic  on  the  Moffat 
road  Is  coal  for  Denver  and  the  East ;  that 
this  necessitates  the  hauling  of  a  large  num- 
ber  of  cars  west  from  Denver  to  Oak  Creek 
empty,  which  adds  materially  to  its  cost  in 
the  transportation  of  coal  the  other  way.  It 
is  also  agreed  that  the  average  distance  from 
Oak  Hills  coal  district  on  the  Moffat  road  to 
Utah  Junction  is  212  miles;  that  from  this 
point  the  Moffat  road,  out  of  its  divisions, 
absorbs  a  switching  charge  for  delivery  to 
the  Union  Pacific  and  the  Hock  Island  of  20 
cents  a  ton,  yet  regardless  of  all  of  these 
facts  the  commission  awarded  to  the  respond- 
ents' roads  a  much  greater  portion  of  the 
through  rate  per  mile  than  it  allowed  to  the 
Moffat  road,  being  an  average  of  nearly  twice 
as  much.  To  illustrate,  tbe  divisions  on  lump 
coal  (the  others  being  similar  in  proportion) 
to  which  we  will  add  the  equivalent  per  ton 
per  mile  in  cents  allowed  each  road  to  10  out 
of  some  65  stations  on  the  Burlington  (the  di- 
visions to  tbe  remainder  being  fixed  on  tbe 
same  basis)  are  as  follows:  Derby,  distance 
from  Utah  Junction  10  miles,  through  rate 
f  1.90  per  ton ;  Moffat's  portion  $1.50  per  ton, 
equivalent  to  .71  cents  per  ton  per  mile ;  Bur- 
lington's portion  40  cents  per  ton,  equivalent 
to  4  cents  per  ton  per  mile.  Barr,  22  miles, 
through  rate  $2  per  ton;  Moffat's  portion 
$1,303  per  ton,  equivalent  to  .61  cents  per 
ton  per  mile ;  Burlington's  portion  69.7  cents 
per  ton,  equivalent  to  3.17  cents  per  ton  per 
mile.  Hudson,  34  miles,  through  rate  $2.10 
per  ton;  Moffat's  portion  $1.26  per  ton. 
equivalent  to  .59  cents  per  ton  per  mUe; 
Burlington's  portion  84  cents  per  ton,  equiv- 
alent to  2.47  cents  per  ton  per  mile.  Wig- 
gins, 68  miles,  through  rate  $2.40  per  ton; 
Moffat's  portion  $1,241  per  ton,  equivalent  to 
.59  cents  per  ton  per  mile ;  Burlington's  por- 
tion $1,159  per  ton,  equivalent  to  1.70  cents 
per  ton  per  mile.  Akron,  116  miles,  through 
rate  $2.85  per  ton ;  Moffat's  portion  $1,296  per 
ton,  e(]uivaleut  to  .61  cents  per  ton  per  mile ; 
Burlington's  portion  $1,554  per  ton,  equiva- 
lent to  1.34  cents  per  ton  per  mile.  Schramm, 
148  miles,  through  rate  $3.15  per  ton;  Mof- 
fat's portion  $1.39  per  ton,  equivalent  to  .66 
cents  per  ton  per  mile ;  Burlington's  i>ortion 
$1.76  per  ton,  equivalent  to  1.19  cents  per  ton 
per  mile.  Laird,  176  miles,  through  rate  $3.40 
per  ton;  Moffat's  portion  $1,499  per  ton, 
equivalent  to  .71  cents  per  ton  per  mile ;  Bur- 
lington's portion  $1,901  per  ton,  equivalent  to 
1.80  cents  per  ton  per  mile.  Sterling,  123 
miles,  through  rate  $2.95  per  ton;  Moffat's 
portion  $1,318  per  ton,  equivalent  to  .62  cents 
per  ton  per  mile;  Burlington's  portion  $1.- 
632  per  ton,  equivalent  to  1.33  cents  per  ton 
per  mile.  Amherst,  187  miles,  through  rate 
$3.50  per  ton;  Moffat's  portion  $1,362  per 
ton,  equivalent  to  .64  cents  per  ton  per  mile ; 
Burlington's  portion  $2,138  per  ton,  equiva- 
lent to  1.14  cents  per  ton  per  mile.  Hereford, 
SCO  miles,  through  rate  $3.50  per  t<n;   Mof- 


fat's portion  $1.32  per  ton,  equivalent  to  .62 
cents  per  ton  per  mile;  Burlington's  portion 
$2.18  per  ton,  equivalent  to  1.09  cents  per 
ton  per  mila  To  8  out  of  38  stations  on  the 
Union  Pacific  (the  divisions  to  the  remainder 
being  on  the  same  basis)  are  as  follows:  San- 
down,  4  miles  from  Pullman  station  in  Den- 
ver, where  the  Union  Pacific  receives  the 
coal,  through  rate  $2  per  ton ;  Moffat's  por- 
tion $1.50  per  ton,  equivalent  to  .71  cents  per 
ton  per  mile ;  Union  Pacific's  portion  50  cents 
per  ton,  equivalent  to  12.50  cents  per  ton  per 
mile.  Sable,  8  miles,  through  rate  $2  per  ton ; 
Moffat's  portion  $1,364  per  ton,  equivalent  to 
.64  cents  per  ton  per  mile;  Union  Pacific's 
portion  63.6  cents  per  ton,  equivalent  to  8 
cents  per  ton  per  mile.  Bennett,  30  miles, 
through  rate  $2.15;  Moffat's  portion  $1,152 
V^T  ton,  equivalent  to  .54  cents  per  ton  per 
mile;  Union  Pacific's  portion  99.8  cents  per 
ton,  equivalent  to  3.32  cents  per  ton  per  mile. 
Hugo,  103  miles,  through  rate  $2.75  per  ton ; 
Moffat's  portion  $1.25  per  ton,  equivalent  to 
.59  cents  per  ton  per  mile;  Union  Pacific's 
portion  $1.50  per  ton,  equivalent  to  1.46  cents 
per  ton  per  mile.  Kit  Carson,  151  miles, 
through  rate  $3.16  per  ton ;  Moffat's  portion 
$1.26  per  ton,  equivalent  to  .59  cents  per  ton 
per  mile;  Union  Pacific's  portico  $1.89  per 
ton,  equivalent  to  1.25  cents  per  ton  per  mile. 
Chemung,  190  miles,  through  rate  $3.50  per 
ton;  Moffat's  portiiHi  $1.40  per  ton,  equiva- 
lent to  .66  cents  per  ton  per  mile ;  Union  Pa- 
clfic's  portion  $2.10  per  ton,  equivalent  to 
1.11  cents  per  ton  per  mile.  Masters,  71 
miles,  through  rate  $2.45  per  ton;  Moffat's 
portion  $1,267  per  ton.  equivalent  to  .60  cents 
per  ton  per  mile;  Union  Pacific's  portion 
$1,183  per  ton,  equivalent  to  1.67  cents  per 
ton  per  mile.  Julesburg,  195  miles,  through 
rate  $3.50  per  ton;  Moffat's  portion  $1.47 
per  ton,  equivalent  to  .69  -cents  per  ton  per 
mile;  Union  Pacific's  portion  $2.03  per  ton, 
equivalent  to  1.04  cents  per  ton  per  mile.  To 
10  stations  on  the  Rock  Island  east  of  Llmon, 
the  divisions  are  about  the  same  as  oa  tbe 
Union  Pacific  east  of  the  same  point. 

In  its  former  opinion,  wherein  it  reduced 
these  through  rates,  the  commission  found 
that  the  reduced  rates  fixed  by  it  were  Just 
and  reasonable,  and  would  give  to  the  car- 
riers a  sufficient  return  for  tbe  services  per- 
formed. In  commenting  concerning  it  they 
said: 

"The  commission  has  given  careful  considera- 
tion to  the  coDditions  surrounding  each  particu- 
lar line,  and  feels  that  they  have  been  most 
liberal  with  tbe  carriers  in  arriving  at  the 
various  rates  in  this  case.  In  no  case,  except 
in  very  long  hauls,  has  the  rate  been  reduced 
to  less  than  one  cent  per  ton  per  mile,  the  gen- 
eral average  being  from  12  to  14  mills  per  ton 
per  mile." 

Tet  in  this  case,  when  it  came  to  divisions, 
the  Moffat  road  is  not  given  any  such 
amounts  as  were  stated  in  the  former  case 
that  the  particular  lines  were  entitled  to. 
For  instance,  to  shipments  on  the  Burling- 
ton, the  Moffat  la  given  rates  of  6.9  mills  to 
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7.1  mtlls  per  ton  per  mile,  instead  of  an  aver- 
age of  12  to  14  mills,  as  the  former  opinion 
states;  wbereas,  the  Burlington  divisions  on 
this  haul  yield  it  from  1.00  cents  to  4  cents 
per  ton  per  mile,  or  nearly  twice  as  mucli 
upon  its  longest  ta'nuls  and  up  to  about^  six 
times  as  mucbi  per  ton  per  mile  upon  Its 
Bbortest  baal,  an  average  of  al>out  twice  as 
much  on  all  bauls.  Tbe  same  is  true  concern- 
ing the  Union  Parinc  and  tlie  Rock  Island. 
It  will  tbus  l>e  observed  tbat  tliese  divisions 
are  all  out  of  pro|)ortion  to  the  mileage,  tbe 
amount  allowed  iier  ton  per  mile  for  such 
mileage  or  the  cost  of  carriage.  'Tis  true  ks 
counsel  for  resi>ondeut8  urge,  tbe  testimony 
shows  tbat  for  a  short  haul  on  their  lines 
the  expense  of  carriage  is  greater  per  mile 
than  upon  a  longer  bnul  on  the  same  line. 
For  this  reason  they  urge  they  should  be  al- 
lowed a  greater  amount  per  mile  than  the 
Moffat  road  for  its  longer  liaul.  We  appre- 
ciate tbat  the  InteNtate  Commerce  Commis- 
sion recognl7.e8  this  fact  and  makes  such  al- 
lowances to  the  extent  of  fixing  a  minimum 
of  25  per  cent  for  the  nhort  haul.  See  Hay- 
den  Bros.  Coal  Corporation  et  aL  v.  Denver 
&  Salt  iMke  Itoilioiid  Co.  et  al..  45  Interst 
Com.  Com'n  U.  230,  wherein  at  page  244  it  is 
said: 

"Tbe  result  of  appl,ving  the  method  of  divid- 
ing on  a  mileage  prorate  with  a  minimum  of 
2o  per  cent,  to  the  gliurt  line,  which  is  a  com- 
mon methud  c>f  dividing  nitc«  when  ai<  originat- 
ing or  delivering  iiue  baa  a  relatively  abort 
haul" 

If  this  rule  were  applied  here,  and  the  cost 
of  carriage  for  the  shorter  bnul  considered 
as  a  factor  in  fixing  ttie  divisions,  which  we 
agree  should  be.  it  must  still  be  conceded 
that  there  are  but  two  hauls  involved  which 
do  not  give  resiiondents  a  division  greatly 
In  excess  of  25  per  cent.,  while  there  is  no 
testimony  which  shows  that  any  df  these 
hauls  on  their  lines  cost  any  more,  or  even 
as  much,  per  mile  as  do  the  longer  hauls 
on  the  Moffat  line.  Besides,  this  argument 
does  not  suKtain  the  claim  that  tbe  commis- 
sion's divisions  were  based  upon  the  theory 
of  these  differences  in  tbe  distances  of  car- 
riage, for  tbe  reason  that  the  same  discrim- 
ination Is  made  to  stations  \Vhere  the  distance 
on  each  rood  is  about  the  same.  To  lllus- 
trnte,  tbe  distance  from  Utah  Junction  to 
Hereford  on  the  Burlington  is  200  miles,  the 
through  rate  is  $3.50  per  ton;  the  Moffat's 
portion  is  $1.32  or  .62  cents  per  ton  per  mile ; 
tbe  Burlington's  portion  is  $2.18  per  ton,  or 
1.0  cents  per  ton  per  mile,  being  over  twice 
as  much  for  practically  the  same  distance. 
Tbe  remainder  of  the  longer  hauls  from  50 
miles  up  on  the  Burlington  will  be  found 
upon  practically  the  same  hasis.  Ttils  Is  like- 
wise true  of  the  Union  I'aclfic.  Take  Jules- 
burg,  105  miles  from  Denver,  or  Pullman 
station  in  Denver,  where  it  receives  the  coal, 
tbe  through  rate  is  $3.50  per  ton;  the  Mof- 
fat's portion  is  $1.47  per  ton,  or  .69  cents 
per  ton  per  mile;  tlie  Union  Padflc's  portion 


is  $2.03  per  ton,  or  1.04  cents  per  ton  per 
mile.  To  Chemung,  a  distance  of  100  miles 
from  Pullman,  the  through  rate  is  $3.50  per 
ton,  the  Moffat's  portion  is  $1.40  per  ton,  or 
.66  cents  per  ton  per  mile,  while  tbe  Union 
Pacific's  portion  is  $2.10  per  ton,  or  1.11  cents 
per  ton  per  mile.  In  arriving  at  this  conclu- 
sion, the  commission  says: 

"It  is  a  genera]  prinriple  tbat  the  proportion 
of  a  tlirouKh  rate  ghail  be  somewhat  lower 
than  the  local  rate ;  there  are  many  reasons 
why  this  should  be  bo,  and  the  commission  can 
see  no  reason  why  tliat  principle  should  not  be 
followed  in  this  case." 

The  commission,  however,  did  not  apply 
this  principle  to  the  respondents'  roads,  but 
only  to  the  petitioners'.  In  comparing  these 
rates  with  the  rates  on  respondents'  roads 
from  the  Northern  Coal  field  immediately 
north  of  Denver,  the  commission  says  tliat 
they  are  not  disproportionate  with  them. 
But  their  figures  are  not  in  harmony  with 
these  findings.  They  show  that  in  making 
these  divisions  they  gave  to  the  Union  Pacific 
to  points  on  its  Kansas  divisions  east  of  Den- 
ver and  to  points  oa  its  Julesburg  tMtmch 
east  of  La  Salle  divisions,  which  average 
about  00.8  per  cent,  and  102.2  per  cent,  re- 
spectively, of  its  local  rate  from  the  North- 
ern Colorado  coal  fields  to  the  same  points, 
when  it  only  gave  to  the  Moffat  road  80  and 
85  per  cent,  respectively,  of  its  local  rates 
to  Denver ;  that  they  gave  to  the  Burlington 
divisions  which  average  120  per  cent  of  its 
local  rate  from  the  NorChem  coal  fields  to 
the  same  points,  while  it  gave  to  tbe  Moffat 
road  on  coal  going  to  these  same  points  di- 
visions which  average  only  84  per  cent  of 
its  local  rate  to  Denver.  Besides,  there  Is 
no  testimony  which  shows  tliat  these  local 
rates  on  the  Burlington  and  the  Union  Pa- 
cific are  exceptionably  low,  as  was  shown 
concerning  tbe  Moffat  local  rate  to  Denver. 

[t]  Tbe  petitioner  claims  that  there  was  . 
no  testimony  offered  of  these  local  rates  on 
the  Burlington  and  the  Union  Pacific,  for 
which  reason  that  the  commission  was  with- 
out authority  to  consider  them  for  comparison 
purposes.  Tbe  petitioner  also  claims  that 
had  they  been  Introduced  in  evidence,  it 
could  Iiave  shown  that  these  hauls  were  on 
prairie  lines,  etc.,  and  therefore  not  compara- 
ble to  tbat  of  the  Moffat  road.  Resiwndents 
liave  failed  to  show,  and  we  have  been  una- 
ble to  find,  that  these  local  rates  were  offered 
in  evidence,  for  which  reason  the  commis- 
sion was  without  authority  to  consider  them 
for  any  purpose.  Interstate  Commerce  Com- 
mission T.  Louisville  &  Nashville  Railroad 
Co.,  227  U.  S.  88,  33  Sup.  Ct  185,  57  U  Ed. 
431.  We  have  commented  upon  these  rates, 
using  the  figures  given  in  the  commission's 
opinion  and  the  briefs  for  the  purpose  of 
showing  (were  they  tn  evidence)  the  unequal 
portion  of  the  divisions  here  made  when 
compared  with  the  local  rates  of  each  line. 
The  respondents  recognized  these  vast  dis- 
criminations in  so  far  as  all  facts  heretofore 


Digitized  by 


Google 


80 


171  PAOIFIC  BEPOBTEB 


(CMoi 


statM  are  concerned,  ^ey  seek  to  Justify 
their  right  to  the  excessive  portion,  on  the 
theory,  among  others,  of  strategic  position, 
prior  service  to  these  districts  from  othei 
fields,  which,  under  the  former  higher  rates, 
gave  them  these  same  divisions,  and  for  the 
farther  reas(m  that  since  the  redactions  oth- 
er initial  carriers  have  agreed  with  them 
upon  the  old  divisions. 

[7]  The  record  discloses  that  for  many 
years  the  respondents  have  been  receiving 
.oool  from  other  roads  at  Denver  and  deliv- 
ering it  to  these  stations  from  what  is  call- 
ed the  Walsenbnrg  district,  an  average  of 
195  miles  south  of  Denver;  that  coal  from 
this  district  under  the  old  divisions  had  been 
supplied  to  these  stations  for  many  years  be- 
fore coal  from  the  Moffat  Oak  Hill  district 
entered  the  field;  that  in  1909  the  Oak  Hill 
district  first  became  a  factor  when  the  Mof- 
fat road  fixed  a  rate  to  Denver  of  (1.60  per 
ton  on  lump  coal  and  $1.40  per  ton  on  alack, 
being  the  same  as  from  the  Walsenburg  dis- 
trict; that  it  likewise  accepted  the  same 
divikons  of  the  through  rates  to  points  in- 
volved (except  stations  on  the  Rock  Island) 
as  were  given  to  the  Initial  carriers  from 
Walsenburg.  For  these  reasons  and  others, 
which  will  hereafter  be  considered,  respcHid- 
ents  contend  that  when  any  deduction  is 
made  in  the  through  rate.  It  should  follow  as 
a  matter  of  course  that  the  divisions  of  the 
lower  rate  should  be  upon  the  same  basis, 
regardless  of  the  inequalities  in  the  former 
divisions.  The  commlssiou  appears  to  have 
acquiesced  In  this  position.  We  cannot  agree 
With  this  conclusion,  and  the  authorities  do 
not  sustain  it.  The  commission  held  that 
the  former  through  rates  were  unreasonable, 
and  that  the  reduced  through  rates  fixed  by 
it  were  reasonable.  It  did  not  change  the 
former  rates  from  either  district  into  Den- 
ver, for  which  reason  its  holding  must  have 
been  that  they  were  reasonable! 

[I]  In  People's  Fuel  &  Supply  Go.  ▼.  Grand; 
Trunk  Western  Railway  Co.  et  aL,  27  In- 
terst  Com.  Comn.  R.  24,  at  page  28,  the  In- 
terstate Commerce  Commission  says: 

"It  is  not  the  separate  factors  in  a  through 
rate,  but  tiie  rate  or  charge  as  a  whole,  to 
which  the  test  of  reasonableness  must  be  ap- 
plied. In  examining  into  the  reasonableness  of 
a  combination  rate  or  charge  we  are  not,  how- 
ever, precluded  from  lookine  to  the  several  fac- 
tors thereof  in  an  effort  to  locate  unreasonable- 
ness in  the  total  charge." 

This  comment  is  applicable  to  die  facts 
her&  The  commission  held  the  former 
through  rate  unreasonable,  but  In  making 
this  division  of  the  new  lower  rates,  they 
based  it  practically  upon  two  groimds  and 
decline  to  give  consideration  to  the  other 
general  factors  in  an  effort  to  locate  the 
unreasonableness  in  the  former  total  charge 
In  order  to  place  the  apportionment  of  the 
new  rate  where  It  properly  belongs.  In 
Stacy  &  Sons  v.  Oregon  Short  Line  Railroad 
Co.  et  al.,  20  Interst  Com.  Comn.  R.  136,  In 
qtcaking  on  the  subject  here  involTed,  the 


Interstate  Commerce  Commission,  at  page 
139,  says: 

"The  question  of  divisions  of  these  rates  is- 
of  course  now  left  to  the  defendants  to  agree 
upon.  *  *  *  A  mileage  prorate  basis  of 
divisiona  would  divide  the  earnings  according 
to  the  service  actually  performed  by  each  car- 
rier." 

In  commenting  upcm  this  language,  our 
commission  in  its  opinion  said: 

"We  agree .  with  the  Interstate  Commerce 
Commission  in  the  above  statement.  It  is,  how- 
ever, of  no  assistance  to  the  commission  in  this 
case." 

If  they  considered,  as  they  say,  that  it  was 
of  no  assistance  to  them,  that  means  that 
the  mileage  basis  was  not  given  any  consid- 
eration, or  considered  as  a  factor,  or  as  hay- 
ing any  bearing  in  the  fixing  of  these  divi- 
sions; the  divisions  fixed  confirm  this  state- 
ment This  was  an  error  of  law.  Such  ques- 
tions are  always  a  proper  element  to  be  con- 
sidered. Pulp  &  Paper  Mfg.  T.  Ass'n  v.  C, 
M.  &  St  P.  Ry.  Co.  et  al.,  27  Interst.  Com. 
Comn.  R.  83;  Hayden  Bros.  Coal  Corporation 
et  aL  V.  D.  &  S.  L.  R.  Co.  et  al.,  45  Interst 
Com.  Comn.  R.  236. 

[9]  The  respondents  assert  that  because  of 
the  prior  existence  and  divisions  of  the  old 
Walsenburg  rates  and  their  acceptance  by 
the  Moffat  road,  that  this  is  conclusive  evi- 
dence that  those  divisions  were  reasonable, 
and  that  for  this  reason  the  divisions  of  the 
lower  rates  should  be  upon  the  same  basis. 
This  position  was  evidently  accepted  by  the 
commission.  This  does  not  follow  as  a  mat- 
ter of  coarse,  and  Is  la  conflict  with  the 
previous  rulings  of  the  commission  that  the 
former  through  rates  were  unreasonable. 
These  through  rates  were  the  sum  of  the  dt 
visions,  they  being  condemned  by  the  com- 
mission as  too  high;  it  necessarily  follows 
that  the  division  to  at  least  one  of  the  car- 
riers was  also  too  high.  The  record  shows 
that  when  the  old  Walsenburg  rates  and  di- 
visions were  agreed  upon,  we  had  no  com- 
mission to  appeal  to  In  such  cases.  It  was 
not  until  June.  1906,  that  the  Interstate  Com- 
merce OommisBlon  had  power  to  prescribe 
Interstate  rates.  Minnesota  Rate  Cases,  2S0 
U.  S.  852,  83  Sup.  Ct  729,  57  L.  Ed.  1811, 
48  U  R.  A  (N.  S.)  1161,  Ann.  Cas.  igi6A. 
18;  I.  C.  C.  V.  C,  N.  O.  &  T.  P.  Ry.  Co.,  167 
V.  S.  470.  17  Sup.  Ct  896,  42  L.  Ed.  243. 

The  record  shows  that  In  order  to  get  Its 
coal  into  the  Denver  market  the  MoflTat 
road,  when  cost  of  carriage  Is  considered, 
made  a  very  reasonable  local  rate  for  that 
service;  that  it  accepted  the  Walsenburg 
divisions  of  the  old  through  rates  on  the 
Burlington  and  the  Union  Pa<dfic,  because 
they  were  the  best  that  it  could  get  at  that 
time,  and  that  it  was  willing  to  participate 
In  those  divisions,  even  though  not  profit- 
able to  It  In  order  to  develop  the  coal  in- 
dustry along  its  line.  The  right  to  do  this  Is 
recognized  by  the  Interstate  Commerce  Com- 
mission. In  Indianapolis  Freight  Bureau  ▼. 
P.  S.  B.  Co.,  16  Interst.  Com.  Comn.  B.  667, 
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at  page  676,  tbe  Interstate  Gommeroe  Com- 
mission says: 

"A  carrier  xdh;  yolantarily  make,  under  the 
force  of  controlling  competition,  rates  which 
it  might  not  be  reqmred  to  make." 

Our  GODuniasioii  baa  recognized  fUs  fact. 
In  Greeley  Qas  &  Fuel  Co.  v.  Colorado  & 
Bonthem  ^y.  Co.  et  aL,  1  Colo.  P.  U.  C.  107, 
It  held  that  Tolontary  rates  established  by 
carriers  under  Ugh  competitlTe  conditions 
are  not  a  fair  measure  of  comparison  with 
rates  between  paints  where  little  or  no  compe- 
tition exists.  By  analogy,  this  position  is 
applicable  to  a  division  of  rates;  a  carrier 
may  volnntarily  agree  to  a  division  which  it 
might  not  be  required  to  accept  This  prtnci- 
I^e  applies  to  this  case.  It  should  be  borne 
In  mind  that  it  is  the  commission's  rates  and 
the  division  of  those  rates  by  the  commlaslcm 
which  are  involved.  They  are  not  a  matter 
of  barter  and  trade,  and  the  Moffat  line  Is  not 
at  liberty  to  withdraw  from  them  if  they  are 
unprofitable  and  it  believes  them  to  be  un- 
just For  these  reasons,  we  cannot  agree  that 
because  they  i>articipated  in  former  rates  and 
certain  dlvislona  thereof,  which  gave  them  a 
greater  amount  for  the  services  rendered 
than  those  under  consideration,  that  it  fol- 
lows as  a  matter  of  course  that  a  similar  divi- 
sion upon  a  lower  rate  fixed  by  the  commis- 
sion is  Just,  or  that  for  this  reason  it  should 
be  divided  upon  the  same  basis  and  the  au- 
thorities do  not  so  hold.  In  Bumham,  Han- 
na.  Hunger  Co.  v.  C,  R.  I.  &  P.  By.  Co.,  14 
Interst  Com.  Oomn.  R.  289,  the  Interstate 
Commerce  Commission  held  that  the  through 
rates  from  Eastern  points  to  the  Missouri 
river  dtles  were  unreasonably  high;  that 
they  were  so  because  those  portions  of  the 
through  rate  between  Mississippi  river  cross- 
ings and  Missouri  river  cities  were  too  high ; 
for  this  reason  it  ordered  that  the  divisions 
of  certain  carriers  upon  through  transporta- 
tion between  Mississippi  river  crossings  and 
the  Missouri  river  cities  should  be  reduced  to 
a  scale  as  therein  defined.  This  order  was 
upheld  by  the  Supreme  Court  of  the  United 
States.  I.  C.  C.  v.  C,  R.  I.  &  P.  Ry.  Co.,  218 
U.  S.  88,  30  Sup.  Ct  661.  64  L.  S2d.  946.  It 
was  again  observed  by  the  Interstate  Com- 
merce Commission  with  a  slight  change  by 
increases  to  the  Western  lines.  Warnock  Ca 
ct  al.  V.  C.  &  N.  W.  Ry.  Ca  et  aL,  21  Interst 
Com.  Comn.  R.  640.  The  mileage  of  the  West- 
em  lines  in  those  cases  In  proportion  to  the 
whole  were,  prior  to  this  reduction,  less  out 
of  proportlcn  than  the  mileage  to  the  stations 
east  of  Denver  in  connection  with  the  total 
mileage  under  consideration.  The  fact  that 
the  former  divisions  had  been  originally 
agreed  upon  and  worked  under  for  years  was 
not  considered  as  a  controlling  factor  In  tak- 
ing the  reduction  all  off  of  the  Western  lines. 
In  State  of  Iowa  v.  C,  St  P.  M.  &  O.  Ry. 
Co.  et  al.,  28  Interst  Com.  Comn.  R.  64,  at 
page  73,  the  Interstate  Commerce  Commls- 
■ion  said: 

i7ip*-a 


"It  does  not  follow,  however,  that  a  carrier's 
separate  rates  applicable  to  through  transporta- 
tion are  beyond  control  and  regulation  by  the 
commission.  On  the  contrary,  it  not  infrequent- 
ly happens,  aa  in  this  case,  that  the  through 
charges  for  the  through  service  are  unreason- 
able because  one  of  the  proportionals  entering 
into  the  through  charges  is  excessive:  and  in 
such  a  case  and  upon  a  proper  record  our  au- 
thority to  reduce  the  unreasonable  through 
charges  by  reducing  the  excessive  proportional 
rate  is  beyond  question.  The  reasonableness  of 
the  through  rates  is  challenged,  however,  by 
some  of  the  complainants,  and  that  question  is 
before  us  on  the  pleadings  and  on  the  record, 
and  is  the  question  that  is  more  particularly 
dealt  with  in  this  report  In  support  of  the 
various  contentions  of  the  complainants  a  large 
volume  of  testimony  was  offered,  together  witli 
numerous  diagrams,  plats,  and  other  exhibits, 
financial  and  otherwise,  by  means  of  which  th« 
facts  are  graphically  represented.  Although  the 
Eastern  defendants  took  no  active  part  m  tba 
hearing,  the  defense  by  the  Western  lines  was 
prepared  with  care.  All  the  points  to  which 
these  exhibits  and  testimony  were  directed  have 
had  careful  consideration,  but  it  is  not  possible 
and  would  not  be  profitable  to  extend  this  state- 
ment of  the  case  by  a  discussion  of  them  in  de- 
tail. It  will  suffice  to  say  that  upon  the  whcrie 
record  we  have  arrived  at  the  conclusion,  and 
so  find,  tiiat  the  rates  on  class  traffic  moving 
between  interior  Iowa  points  and  the  territory 
east  of  the  Indiana-Illinois  state  line  are  ex- 
cessive and  unreasonable,  and  therefore  unlaw- 
ful. The  proitortional  rates  between  the  Mis- 
sissippi river  and  the  Eastern  territwy  last 
defined  are  in  harmony  with  the  general  system 
of  rates  east  of  the  river,  and  there  is  no  basia 
of  record  for  condemning  that  factor  in  the 
through  charges.  The  through  rates  exacted  ot 
shippers  are  made  excessive  by  reason  of  the 
demands  of  the  carriers  west  of  the  river  and 
this  is  the  factor  in  the  through  charges  that 
we  here  condemn  in  finding  that  the  through 
diiaiges  are  excessive." 

In  Cedar  Rapids  Commercial  Club  t.  C,  R. 
I.  &  P.  Ry.  Col,  28  Interst  Com.  Comn.  R.  76, 
the  commission  had  under  consideration  the 
questicm  of  rates  between  Chicago  and  interi- 
or Iowa  points.  It  was  held  that  the  rates 
between  such  interior  points  and  Chicago, 
were  unreasonable  and  unduly  discriminative 
In  comixirisoa  with  the  rates  of  the  river 
towns;  that  for  this  reason  the  through  rates 
were  imreasonable,  but  that  the  reduction 
should  be  on  a  graded  scale  between  the  Mis- 
sissippi river  and  those  Interior  Iowa  points. 
In  Stacy  *  Sons  v.  O.  &  L.  B.  R.  Co.,  20  In- 
terst Com.  Comn.  R.  136,  after  holding  that 
certain  through  rates  were  unreasonable,  the 
commission,  at  page  138,  says: 

"The  questitHi  of  divisions  of  these  rates  is 
of  course  now  left  to  the  defendants  to  agree 
upon.  '  It  may  be  that  their  divisions  will  depend 
somewhat  upon  whether  the  traffic  is  exchanged 
at  Silver  Bow  or  at  Butte.  The  Oregon  Short 
Line  haul  to  the  junction  with  the  Northern 
Pacific  would  be  the  same  on  a  shipment  to 
Fargo  as  a  shipment  to  Bismarck,  while  the 
Northern  Pacific  haul  would  be  considerably 
greater  to  Fargo  than  to  Bismarck.  The  Oregon 
Short  Line  haul  will  be  somewhat  longer  on 
shipments  from  Hot  Springs  or  Brigham  than 
on  shipments  from  Logan.  An  arbitrary  basis 
of  divisions  would  ignore  these  differences  in 
the  lengths  of  the  hauls.  A  mileage  prorata 
basis  of  divisions  would  divide  the  earnings  ac- 
cording to  the  service  actually  performed  by 
each  carrier.  If  defendants  are  unable  to  agree 
upoa  the  divisions  of  the  rates  herein  prescnhnA 
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the  commission  will,  apon  further  hearing,  de- 
termine  that  question." 

Neither  can  we  agree  that  It  is  always  cus- 
tomary where  a  through  rate  has  been  reduc- 
ed to  prorate  the  reduction  between  the  car- 
riers upon  the  same  basis  as  each  one's  reduc- 
tion bore  to  the  whole.  In  some  cases  tliat 
system  has  been  adopted,  but  an  Investigation 
of  them  will  disclose  that  the  original  appor- 
tionment was  in  harmony  with  some  reasona- 
ble division  In  proportion  to  the  mileage  of 
each,  and  the  services  rendered,  while  in  oth- 
ers the  rule  has  not  been  followed  at  all; 
but  to  the  contrary  they  are  based  upon  some 
equitable  division  in  proportion  to  the  mileage 
of  each.  For  instance  in  Sloss-Sheffield  Steel 
k  Iron  Co.  et  al.  v.  L.  &  N.  R.  R.  Co.  et  al.,  35 
luterst  Com.  Comn.  R.  461,  where  a  reduc- 
tion was  made  on  pig  iron  rates  in  car  lots 
from  producing  points  in  Alabama  and  Ten- 
nessee to  points  north,  including  Chicago,  it 
was  held  that  the  Southern  carriers  should 
bear  23  cents  and  the  Northern  carriers  12 
cents  out  of  a  35-cent  reduction  from  a  for- 
mer rate  of  $4.35  when  reduced  to  $4.  The  new 
division  gave  to  tlie  Southern  lines  operating 
between  Birmingham  and  the  Ohio  river  $2.- 
62,  and  the  Northern  lines  <q)erating  between 
the  river  and  Chicago  $1.48 ;  the  former  divi- 
sion of  the  $4.35  rate  being  $2.75  to  the  South- 
em  lines  and  $1.60  to  the  Northern  lines.  The 
average  distance  through  the  gateway  (the 
Ohio  river)  was  366  miles  from  Birmingham, 
and  287  miles  from  Chicago. 

[10]  While  it  may  be  conceded  that  the 
strategic  position  of  a  company's  road  may  be 
taken  into  consideration  tn  the  matter  of  di- 
visions, it  is  not  by  any  means  the  soie  or  con- 
trolling factor.  In  the  case  last  cited  on  this 
subject,  the  commission,  at  page  463,  said: 

"The  Northern  carriers  talce  the  position  that 
no  part  of  the  reduction  should  be  borne  by 
them.  Their  contention  is  based  chiefly  on  the 
theory  that  pig  iron  from  the  South  displaces 
pig  iron  produced  at  furnaces  in  their  own  ter- 
ritory, and  therefore  does  not  furnish  them  any 
additional  traffic  over  and  above  what  they 
would  otherwise  haul.  In  view  thereof,  and  ol 
the  fact  of  their  strategic  position,  with  respect 
to  traffic  tliat  originates  in  their  own  territory, 
they  claim  to  be  possessed  of  equities  and  of 
trade  advantages  which  entitle  them  to  larger 
divisions  than  they  might  otherwise  reasonably 
demand.  The  contentiun  in  part  implies  an  as- 
sumption that  there  is  practically  no  demand 
for  pig  iron  in  the  Northern  marketa  wliicb 
could  not  t>e  supplied  from  furnaces  in  cehtral 
freight  association  territory.  The  evidence 
shows,  however,  that  for  many  uses,  especially 
in  the  manufacture  of  stoves,  small  castings, 
and  certain  kinds  of  machinery,  Southern  iron 
is  preferred,  and  that  there  is  considerable  de- 
maud  for  it  in  the  Northern  markets.  It  com- 
mands a  ready  sale  as  a  mixture  for  many  kinds 
of  iron  products.  This  is  true  to  such  an  ex- 
tent that  some  foundries  are  quite  largely  de- 
pendent upon  it  because  of  its  peculiar  quali- 
ties as  distinguished  from  pig  iron  from  the 
Northern  furnaces.  It  is  therefore  a  matter  of 
general  public  interest  that  Southern  iron  should 
move  freely  into  the  Northern  territories." 

To  some  extent  this  condition  prevails  here. 
The  uncontradicted  testimony  discloses  that 
the  Moffat  coal  is  harder  than  that  in  the 


Southern  flelds,  or  even  the  Rock  Springs 
WJyomlng  coal  on  the  Unldn  Padflc  or  that 
in  the  Big  Horn  Basin  on  the  Burlington,  and 
that  It  develops  tests  which  disclose  its  su- 
perior qualities.  The  coal  in  the  local  flelds 
north  of  Denver  is  not  claimed  to  be  its 
class;  that  for  all  of  these  reasons  there  is 
an  increastng  demand  for  it,  and  that  It 
commands  a  ready  sale,  which  is  increasing 
in  the  territory  in  question,  as  well  as  in 
Nebraska,  Kansas,  and  other  points.  In  such 
cases,  as  stated  by  the  Interstate  Commerce 
Commission,  it  is  a  matter  of  general  public 
interest  that  it  should  move  freely  into  the 
Eastern  territory.  The  Moffat  road  should 
not  be  discriminated  against  because  It  is 
on  its  line.  The  question  of  the  market  and 
demand  for  this  coal  was  eliminated  by  the 
commission  in  fixing  these  divisions.  This 
was  error.  In  Hayden  Bros.  Coal  Corpora- 
tion et  al.  V.  Denver  &  Salt  Lake  R.  R.  Co.  et 
al.,  45  Interst  Com.  Comn.  R.  236,  wherein 
the  commission  fixed  divisions  on  this  coal 
to  points  in  Kansas,  Nebraska,  Missouri,  and 
South  Dakota,  at  page  237,  it  said: 

"The  delivering  lines  contend  that  considera- 
tion should  be  ^ven  to  the  fact  that  coal  from 
the  Oak  Hills  district  displaces  that  which  could 
be  supplied  by  those  roads  from  producing  points 
on  their  own  lines,  and  thus  deprives  them  of 
a  longer  haul  if  the  coal  were  to  originate  at 
the  latter  points.  But  this  last  contention  was 
also  offered  by  these  same  carriers  in  the  orig- 
inal case,  ana  was  there  rejected  as  not  being 
a  sufficient  reason  for  refusing  to  establish  joint 
rates  from  Oak  Hills  to  such  destinations. 
Likewise,  in  the  matter  of  divisions,  such  a 
proposition  cannot  be  controlling  in  the  deter- 
mination of  the  portion  of  the  rate  which  should 
accrue  to  the  delivering  lines  for  tlie  service 
which  they  perform  on  coal  originating  at  the 
Oak  Hilla  mines." 

While  it  is  true  that  in  this  case  the  Inter- 
state Commerce  Commission  gave  to  the  Mof- 
fat road  a  smaller  amount  than  our  commis- 
sion has  awarded  it  for  these  intrastate  ship- 
ments, it  was  upon  a  three-line  haul,  and 
the  ^amount  awarded  to  the  delivering  car- 
rier is  very  much  less  than  awarded  here; 
also  the  divisions  for  these  Interstate  ship- 
ments are  somewhere  equal  in  proportion  to 
the  mileage  of  each,  while  the  divisions  un- 
der consideration  are  all  out  of  proportion  to 
the  mileage,  the  services  rendered,  or  the 
cost  of  carriage.  This  condition  is  more 
clearly  shown  between  the  intrastate  and  in- 
terstate divisions  on  the  Union  Pacific  for 
the  same  coal  over  the  same  line.  To  illus- 
trate, in  the  case  last  dted,  the  through  rate 
under  consideration  on  coal  from  Oak  Hills 
to  points  on  the  Chicago  &  Northwestern 
Railway  Company  hauled  from  Denver  to 
jiremont.  Neb.,  over  the  Union  Pacific  was 
$4;  the  commission  gave  to  the  Union  Pacific 
$2.13%  per  ton  as  its  portion  for  hauling  the 
coal  a  distance  of  625  miles.  By  the  division 
under  consideration,  it  gets  $2.03  for  its  haul 
for  the  same  coal  over  the  same  line  from 
Denver  to  Julesburg,  a  distance  of  193  miles, 
yet  Its  strategic  position  is  Just  as  favorable 
upon  the  Fremont  haul  as  it  la  upon  the 
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Jnlesburg  hanl  bo  far  as  furnishing  coal  from 
mines  upon  Its  lines  are  concerned,  both  being 
upon  its  main  line  where  tbe^  can  be  readily 
suiipUed  from  its  Wyoming  fields.  This  case 
also  discloses  that  under  the  divisions  there- 
in fixed,  the  Union  Pacihc  gets  more  per  ton 
per  mile  for  its  Oak  Hills-Fremont  haul  than 
it  gets  for  its  Rock  Springs-EYeraont  haul, 
a  distance  of  763  miles,  and  much  more  than 
for  Its  Evanstou  haul  to  Fremont,  a  distance 
of  878  miles,  for  which  It  voluntarily  accepts  a 
division  of  $3  per  ton.  Other  similar  illus- 
trations could  be  shown  which  tend  to  dis- 
close the  vast  discrimination  under  considera- 
tion. In  commenting  upon  the  former  Wal- 
senburg  rate,  our  commission,  in  Its  opinion, 
says: 

"The  joint  rates  on  coal  from  the  Walsenburg 
district  to  points  on  the  lines  of  the  defendants 
have  been  in  effect  for  many  years,  and  as  far 
aa  this  commission  has  been  advised,  the  divi- 
sions of  the  same  have  been  entirely  satisfac- 
tory to  all  concerned.  The  commission  feels  that 
a  condition  which  has  been  in  effect  for  so  many 
years,  and  which  is  so  closely  associated  with 
the  present  case,  should  have  some  weight  and 
be  given  careful  consideration." 

In  re  Rates  on  Lumber,  eta,  31  Interst. 
Com.  Cmnn.  it.  673,  Is  cited  as  authority  for 
this  conclusion,  also  as  a  precedent  for  mak- 
ing the  divisions  the  same  as  they  were  on 
the  old  rates.  An  examination  of  this  case 
discloses  that  conditions  are  not  similar. 
Had  the  respondents  parallel  lines  to  the 
Moffat  road  from  Denver  Into  the  Oak  Hills 
district,  and  were  hauling  similar  coal  upon 
their  own  line  from  this  district  throughout 
the  entire  distances,  and  the  Moffat  road  was 
asking  for  a  larger  division  than  formerly 
for  Its  hanl  to  Denver,  the  Arkansas  case 
would  be  applicable  so  far  as  these  phases 
of  It  are  concerned,  and  would  be  entitled  to 
be  given  consideration  accordingly.  But  even 
then,  as  a  comparison  of  the  divisions  In  that 
case  wiU  disclose,  it  would  not  be  authority 
to  Justify  the  divisions  under  consideration, 
besides  there  are  other  elements  which  enter 
into  this  case,  which  were  Ignored  by  the 
commission,  which  would  distinguish  It  from 
that,  even  though  the  product  came  from 
different  directions;  for  instance,  It  appears 
to  be  conceded  that  the  cost  of  carriage  per 
mile  upon  the  different  lines  in  the  Arkansas 
case  was  practically  the  same.  There  is  a 
vast  difference  In  this  respect  here.  It  Is  un- 
contradicted that  the  mountainous  cbaracte* 
of  the  Moffat  line  is  such  that  it  greatly  re- 
stricts the  number  of  cars  that  can  be  handled 
in  a  trqin;  that  It  requires  two  and  some- 
times three  engines  over  a  part  of  the  line  to 
haul  23  cars.  The  cost  from  Walsenburg 
is  much  less  expensive.  It  is  shown  that 
one  engine  can  haul  over  twice  as  many  cars 
from  this  district  as  can  two  over  the  entire 
line  of  the  Moffat  road. 

In  Coal  Rates  from  Oak  Hills,  Colorado,  36 
Interst.  Com.  Comn.  R.  4Q6,  the  commission. 
In  fixing  the  divisions  between  the  Moffat  and 
Rock  Island  roads,  recognizes  a  distinction, 
wberdo.  In  condndlng  its  tindlngs,  it  la  said: 


"This  report  deals  with  a  particular  case.  It 
refers  only  to  the  relations  between  tie  Moffat 
road  and  the  Rock  Island  lines  on  a  particular 
commodity,  and  is  not  intended  for  application 
to  other  commodities  or  to  the  relations  of  the 
Moffat  road,  the  Rock  Island,  or  both,  with  oth- 
er roads.  The  divisions  received  by  the  initial 
lines  in  the  Walsenbure  district,  on  coal  de- 
livered to  the  Rock  Island  at  Pueblo,  while 
not  as  large  as  the  constant  divisions  herein 
found  reasonable  for  the  Moffat  road  in  con- 
nection with  the  Rock  Island  at  Denver,  yield 
much  higher  returns  per  ton-mile.  We  have  not 
considered  them  sufficiently  high  to  measure  the 
divisions  which  the  Moffat  road  should  receive 
for  its  haul  from  Oak  Hills  to  Denver.  The  di- 
visions and  revenues  herein  found  reasonable 
for  the  Moffat  road's  services  in  connection  with 
the  Rock  Island  should  not  be  used  to  measure 
the  divisions  of  the  carriers  serving  the  mines 
at  Walsenburg  on  coal  delivered  to  other  car- 
riers at  Pueblo  or  at  Denver,  or  its  own  in 
connection  with  other  carriers. 

A  comparison  will  disclose  that  the  rates 
under  consideration  are  all  out  of  proportion 
to  those  fixed  in  the  Rock  Island  case  when 
considered  fronv  a  mileage  basis. 

[Ill  There  are  other  reasons  which  enter, 
into  the  consideration  of  divisions  from  Wal- 
senburg that  do  not  apply  to  the  Oak  Hills 
district  which  tend  to  show  that  initial  car- 
riers from  Walsenburg  might  be  willing  to 
accept  the  old  basis  of  divisions  when  It 
would  not  be  Just  to  the  Moffat  line.  For  in- 
stance, the  testimony  discloses  that  the  Col- 
orado ft  Southern  with  a  line  from  the  Wal- 
senburg district  to  Denver  Is  controlled  by  the 
Burlington,  that  between  them  It  makes  no 
difference  what  the  divisions  are,  but  if  the 
Colorado  &  Southern  Joined  in  a  request  for 
more  equal  divisions,  and  It  was  granted,  the 
Burlington  would  get  less  for  its  haul  when 
the  coal  was  received  at  Denver  from  the 
Denver  ft  Rio  Grande  Railroad  Company. 
There  Is  no  testimony  which  discloses  that 
the  Denver  &  Rio  Grande  Railroad  Company 
Is  not  satisfied  with  these  divisions,  but  the 
cost  of  their  haul  from  Walsenburg  to  Den- 
ver Is  materially  less  than  that  of  the  Moffat 
road  from  Oak  HlUs.  The  Denver  ft  Rio 
Grande  serves  a  large  territory  out  of  Den- 
ver. It  takes  both  passengers  and  freight 
from  the  Burlington  and  Union  Pacific  to  the 
South  and  West  To  many  stations  on  its 
line  for  shipments  coming  from  the  East  on 
the  Burlington  and  Union  Pacific,  It  is  in  the 
same  favorable  position  for  exacting  unequal 
divisions  upon  such  shipments  as  the  respond- 
ents are  with  it  to  stations  on  their  lines  east 
of  Denver.  The  Moffat  road  is  not  thus  fa- 
vorably situated.  So  far  as  business  from 
the  East  Is  concerned.  It  might  be  said  that 
it  ends  nowhere  and  has  nothing  to  offer,  like 
the  Denver  ft  Rio  Grande  and  the  Colorado 
ft  Southern,  when  it  comes  to  a  question  of 
barter  and  trade  concerning  divisions.  For 
this  additional  reason,  this  discrimination 
against  the  Moffat  road  reached  in  part  by  a 
comparison  of  what  has  been  agreed  to  be- 
tween the  other  roads  Is  erroneous. 

The  former  division  sheets  were  not  sub- 
mitted to  the  commission  before  the  hearing. 
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bnt  after  the  arguments  the  commission  Is- 
sued an  order  requiring  all  parties  to  fur- 
nish them,  which  was  done.  The  i>etitioner 
claims  that  it  was  relying  upon  the  commis- 
sion to  decide  these  cases  upon  the  record 
made;  that  it  refrained  from  Introducing  its 
former  division  sheets  for  the  reason  that  it 
considered  them  Incompetent  and  Immateri- 
al; it  being  admitted  that  the  new  rates 
were  constructed  on  a  different  basis  from 
the  former  (mes,  to  wit,  for  each  station  in- 
stead of  grouping  them.  It  further  suggests 
that  the  previous  divisions  from  the  Walsen- 
borg  lines  bear  on  their  face  evidence  of  bar- 
gaining between  the  carriers,  and  dte  the 
testimony  of  Mr.  Spens,  a  witness  for  the 
Burlington,  in  corroboration  of  this  claim, 
wherein  he  states  that  they  tried  to  get  aU 
they  could.  They  further  dte  a  portion  of 
the  commission's  opinion,  wherein  it  is  said: 
"As  far  as  this  commission  has  been  advised, 
the  divisions  of  the  same  have  lieen  entirely  8at-> 
isfactory  to  all  concerned." 

Counsel  urge  there  is  no  evidence  to  that 
effect;  that  had  these  division  sheets  been 
in  the  record  when  the  testimony  was  taken 
so  it  would  then  have  been  advised  that  the 
commission  would  consider  them,  that  it 
could  and  would  have  Introduced  testimony 
to  establish  that  such  divisions  were  not  sat- 
isfactory to  all  concerned;  that  their  lade 
of  opportunity  to  produce  evidence  showing 
this  and  other  facts  concerning  the  original 
divisions  was  prejudicial  error.  I.  O.  C.  v. 
I/.  &  N.  B.  B.  Co.,  227  U.  S.  88,  93,  33  Sup. 
Ct  185,  18T  (57  Ii.  Ed.  431),  is  cited  as  sus- 
taining this  position.  The  question  involved 
was  the  legal  suffidenqr  of  the  evidence  to 
sustain  the  commission's  order.  The  commis- 
sion contended  that  the  law  imposed  upon  it 
the  duty  of  keeping  itself  Informed  upon  the 
condition  of  railroads;  that  for  this  reason 
it  could  consider  the  Information  so  obtained 
in  dedding  questions  involved  in  hearings. 
In  answer  to  this  the  court  says: 

"The  commission  ia  an  administratiye  body, 
and,  even  where  it  acts  in  a  quasi  judicial  ca- 
pacity, is  not  limited  by  the  strict  rules,  as  to 
tiie  admissibility  of  evidence,  wiiich  prevail  in 
suits  between  private  parties.  Int.  Com.  Comn. 
V.  Baird,  194  U.  S.  25  L24  Sup.  Ct  563,  48  I* 
Ed.  800].  But  the  more  liberal  the  practice  in 
admitting  testimony,  the  more  imperative  the 
obligation  to  preserve  the  essential  rules  of  evi- 
dence by  which  rights  are  asserted  or  defended. 
In  such  cases  the  commissioners  cannot  act  up- 
on their  own  information  as  could  jurors  in 
primitive  days.  AU  parties  must  be  fully  ap- 
prised of  the  evidence  submitted  or  to  be  con- 
sidered, and  must  be  given  opportunity  to  cross-, 
examine  witnesses,  to  inspect  documents,  and  to 
offer  evidence  in  explanation  or  rebuttal.  In  no 
other  way  can  a  party  maintain  its  rights  or 
malie  its  defense." 

Counsel  for  respondents  concede  that  this 
declaration^  would  be  applicable  had  the  pe- 
titioner, after  notice  of  this  order  and  the 
fuml^ing  of  those  sheets,  requested  permis- 
sion to  offer  further  testimony  and  argument, 
and  suggests  that  upon  request  the  commis- 
sion would  undoubtedly  have  granted  it    As 


counsd  agree  upon  the  rights  of  each  to  offer 
further  testimony  after  the  receipt  of  divi- 
sion or  rate  sheets,  and  as  the  case  must  be 
reversed  for  other  reasoos,  it  is  unnecessary 
to  pass  upon  the  respective  contentions  con- 
cerning this  assignment 

[12]  Bespondents  urge  that  If  these  dlTl- 
slons  are  fixed  in  amounts  different  than 
those  from  Walsenburg,  it  will  require  them 
to  haul  coal  from  Denver  to  the  same  stations 
east  at  different  amounts  for  the  same  haul, 
depending  upon  which  of  these  fields  It  comes 
from.  This  they  say  would  present  an  un- 
lawful discrimination  against  them.  In  pre- 
senting this  argument,  they  overlook  the  con- 
verse of  it  adopted  by  the  commission  against 
the  Mioffat  road  In  their  favor,  and  which 
they  seek  to  Justify;  that  is,  that  in  fixing 
the  divisions  for  the  Moffat  road,  on  coal 
from  the  Oak  Hills  district,  the  commissioa 
has  fixed  its  division  in  something  over  60 
different  amounts  for  the  same  haul,  depend- 
ing upon  the  destination  of  the  coal  To  Il- 
lustrate, on  the  Burlington,  if  consigned  to 
Derby,  10  miles  from  Utah  Junction,  the  Mof- 
fat road  gets  $1.50  per  ton,  but  if  consigned 
to  Barr,  22  miles  from  Utah  Jimction,  It  gets 
but  $1,303  per  ton,  while  If  consigned  to  Ft 
Morgan,  a  distance  of  82  miles  from  Utah 
Junction,  It  gets  $1.25  per  ton;  while  If  to 
Laird,  a  distance  of  176  miles  from  Utah 
Junction,  It  gets  $1,489  per  ton,  and  so  on. 
The  same  method  is  applied  to  the  Cnlon  Pa- 
dflc  and  Rock  Island ;  the  Moffat  road  being 
allowed  as  Its  division  a  different  amount  for 
nearly  every  station,  though  Its  haul  Is  the 
same  for  eadi.  Bespondents  not  only  make 
no  complaint  concerning  this,  but  seek  to 
Justify  it  In  such  case  they  ought  not  to 
complain  when  the  same  results  follow 
against  them  because  they  have  different  di- 
visions with  other  roads  fixed  by  agreement 

[13]  The  respondents  were  allowed  to 
show  the  proportion  of  cars  for  Moffat  coal 
loading  furnished  by  their  respective  roads 
for  about  three  years  prior  to  this  hearing; 
it  being  In  their  favor,  although  gradually 
decreasing.  They  urge  this  as  one  of  the 
reasons  for  the  unequal  division  In  propor- 
tion to  the  mileage  basis.  The  commlssl<m 
accepted  this  as  an  Item  to  be  considered  in 
deciding  the  question.  "We  cannot  agree  with 
this  conclusion.  Ia  Huerfano  Coal  Co.  v. 
Colorado  &  Southeastern  B.  Co.  et  al.,  28 
Interst  Com.  Comn.  B.  602,  the  Interstate 
Commerce  Commission  held  that  each  carrier 
on  a  through  route  owes  a  duty  to  the  pub- 
lic to  furnish  Its  proportion  of  cars  for  tho 
traffic  over  the  through  route ;  tlmt  the  pro- 
portion of  each  should  be  the  proportion  It 
would  have  to  furnish  If  a  car  for  car  in- 
terchange was  actually  made  at  the  junction 
points.  The  record  shows  that  a  large  num- 
ber of  cars  furnished  by  respondents  were 
for  shiittn«its  of  coal  to  points  on  their  lines 
beyond  Colorado.  No  testimony  was  offer- 
ed as  to  the  number  for  lotiastate  ehlpmenta 
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alone.  For  tills  reason  it  Is  Impossible  to 
tell  ■whether  even  In  the  past  respondents 
have  furnished  more  than  their  share  for 
the  stations  under  consideration.  The  rec- 
ord shows  that  the  portion  furnished  by  the 
Moffat  road  Is  Increasing,  but  unless  provid- 
ed by  agreement,  this  matter  should  not  have 
any  bearing  on  a  division  to  be  fixed  by  the 
commission  for  the  future.  The  petitioner 
contends  that  this  should  not  have  been  coo- 
sidered  for  the  reason,  among  others,  that 
the  use  of  foreign  equipment  is  compensated 
for  by  a  per  diem  charge  on  each  ckt  be- 
tween the  roads,  therefore  it  would  be  un- 
just to  penalize  by  low  divisions  a  road  which 
nses  a  large  proportion  of  foreign  equipment 
when  the  road  pays  a  per  diem  rental  for 
that  equipment  They  dte  no  testimony 
showing  such  a  custom,  for  which  reason  we 
will  not  consider  it,  but  without  it  are  of 
opinion  that  it  onght  not  to  be  taken  into 
consideration  in  fixing  these  divisions.  There 
Is  no  showing  or  promise  as  to  what  any 
TOttd  will  do  in  the  fatnre  in  this  respect. 
Tbe  commission  made  no  order  concerning 
It.  If  either  falls  to  do  its  Share,  the  mle 
for  whldi  has  been  laid  down  by  tlte  Inter- 
state  Commerce  Commission,  we  take  it  that 
npon  complaint  our  commission  wonld  liave 
Jnrlsdiction,  and  certainly  would  not  require 
the  respondents  to  do  more  than  their  share. 
In  Wichita  Board  of  Trade  v.  A.,  T.  &  S.  F. 
By.  Co.  et  al.,  25  Interst.  Com.  Comn.  B. 
825,  in  commenting  upon  this  question,  at 
page  631,  the  Interstate  Commerce  Commls- 
slon  says: 

"We  are  not  impressed  by  the  contention  of 
the  Union  PaciBc  that  the  present  adjustment 
is  necessary  in  order  that  it  may  retain  posses- 
sion of  its  equipment.  As  we  have  announced 
is  previous  cases,  it  is  proper  that  the  carriers, 
aa  between  themselves,  should  adopt  reasonable 
reeulatiODS  calculated  to  induce  tbe  prompt  re- 
turn pt  cars  by  foreign  lint^,  but  a  carrier  has 
no  right  to  establish  regulations  or  fix  rates 
with  a  view  to  controlling  the  direction  in  which 
its  equipment  shall  be  employed  by  the  shipping 
publia  Missouri  &  Illinois  Coal  Co.  v.  I.,  C. 
B.  R.,  22  Interst  Com.  Comn.  B.  3»." 

By  analogy,  this  declaration  is  applicable 
here.  In  Louisiana  &  P.  By.  Co.  v.  United 
States  (Com.  C.)  209  Fed.  244,  the  court  held 
that  a  reasonable  division  out  of  joint  rates 
could  not  be  denied  a  common  carrier  for 
transportation  services  by  the  Interstate 
Commerce  Commission  because  of  any  past 
or  iJrescnt  derelictions,  or  even  the  fear  of 
further  violations  of  law. 

[14]  Counsel  for  respondents  suggest  that 
in  July,  1016,  the  Moffat  road  filed  with  the 
Public  Utilities  Commission  a  freight  tariff, 
naming  its  proportional  rate  on  coal  from 
Oak  Hills  district  to  Littleton  and  Engle- 
wood,  viz.  the  Santa  F4;  they  say  that 
while  the  tariff  is  not  a  part  of  the  record, 
yet  It  has  been  filed,  and  that  this  court  in 
reviewing  the  decisions  of  the  commission 
should  take  notice  of  the  public  records  of 
that  office.  In  Just  what  manner  this  is  to 
be  done^  tliey  do  not  say.    Assuming  tliat 


we  will  take  Judicial  notice  of  the  commis- 
sion's opinions,  which  are  furnished  in 
pamphlet  and  bound  volume,  we  cannot  agree 
that  we  should  take  notice  of  the  records  in 
that  office.  Had  counsel  desired  this  court 
or  the  commission  to  consider  that  rate 
sheet  they  should  have  offered  it  as  evidence. 
[15]  The  petitioner  is  without  terminal  fa- 
culties in  Denver,  for  which  reascm  the  com- 
mission held  that  out  of  its  divisions  inci- 
dent to  delivery  to  the  Union  Pacific  and 
Rock  Island,  it  must  pay  the  20  cents  per 
ton  charged  for  the  switching  which  Is  per- 
formed by  another  company.  Error  is  as- 
signed to  this  ruling.  People's  Fuel  &  Sup- 
ply Co.  V.  Grand  Trunk  Western  By.  Co.  et 
al.,  27  Interst  Com.  Comn.  B.  24,  same  title, 
30  Interst.  Cbm.  Comn.  B.  657,  and  Waverly 
Oil  Works  Co.  V.  Pennsylvania  R.  Co.  et  aL,  28 
Interst  Com.  Comn.  R.  621,  are  cited  as  sus- 
taining it ;  while  Sloss-Sheffleld  Steel  &  Iron 
Co.  V.  L.  &  N.  B.  B.  Co.,  35  Interst  Com. 
Comn.  B.  400,  Is  relied  upon  as  holding  to  tbe 
contrary.,  Tbe  rule  announced  in  the  cases 
first  dted  appears  to  be  the  general  one  (of 
course  with  exceptions)  followed  by  the  In- 
terstate Commerce  Commission.  We  cannot 
agree  that  the  testimony  was  Insufficient  to 
Justify  its  adoption  here.  We  do  not  con- 
cur, however,  when  applied  to  this  case,  in 
tbe  quotation  dted  from  the  first  of  these 
cases,  which  reads: 

"If  it  cannot  afford  to  pay  for  the  termi- 
nal services  which  other  •  •  •  carriers  pro- 
vide, it  will  doubtless  have  to  retire  from  com- 
petitive traffic." 

The  day  when  this  quotation  was  applica- 
ble In  a  case  of  this  kind  has  gone  by.  Since 
rate-making  power,  as  well  as  fixing  the  di- 
visions, has  been  lodged  in  commissions  both 
state  and  federal,  the  carriers  are  not  at  lib- 
erty to  retire  from  a  rate  or  division  fixed 
by  the  commission,  so  that  shippers  on  their 
lines  will  have  no  opportunity  to  compete 
with  those  on  others.  The  carrier's  remedy, 
as  adopted  here,  is  by  an  appeal  to  the  com- 
mission, and  then  to  the  courts. 

In  harmony  with  the  rule  followed  in  In- 
terstate Commerce  Commission  v.  Union  Pa- 
cific Railroad  Co.  et  al.,  222  U.  S.  641,  32 
Sup.  Ct  108,  56  L.  Ed.  308,  we  have  given  all 
the  testimony.  Including  the  comparison  of 
these  divisions  with  divisions  upon  other 
roads  and  on  these  in  interstate  shlpmente, 
as  well  as  the  deductions,  sought  to  be  drawn 
therefrom,  together  with  all  other  competent 
testimony,  careful  consideration.  To  sum- 
marize, our  conclusions  are  that  for  the  rea- 
sons and  in  the  particulars  above  stated,  the 
commission  erred  as  a  matter  of  law  in  con- 
sidering and  giving  effect  to  facts  which 
should  have  no  bearing  upon  the  question, 
and  In  falling  to  consider  and  give  effect  to 
other  facts  which  were  entitled  to  consld' 
cration;  that  their  order  is  not  supported 
by  any  substantial  testimony;  that  it  is  not 
in  accordance  with  the  evidence?  and  that 
when  tested  by  the  uncontradicted  testimony. 
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It  is  nnjnst  and~  unreasonable.  Tbelr  concla- 
slons  In  these  respects  Involve  errors  of  law. 
LouisvUle  &  N.  R.  Go.  v.  United  States  (D. 
O  227  Fed.  258;  LoulsvlUe  &  N.  R.  Co.  v. 
United  States  (D.  C.)  216  Fed.  672. 

[II]  The  petitioner  calls  our  attention  to 
that  portion  of  section  52  of  our  Utilities  Act 
which  says: 

"Upon  heariss,  the  Supreme  Court  shall  en- 
ter judgment  either  affirming,  getting  aside  or 
modifying  the  order  or  decision  of  the  commis- 
sion." 

It  contends  the  testimony  discloses  that 
the  divisions  should  be  in  certain  amounts, 
stating  them,  and  that  the  above  language  is 
authority  for  us  to,  and  that  we  should, 
modify  the  order  of  the  commission  by  fixing 
the  divisions  in  these  amounts.  We  cannot 
agree  vritb  this  position.  This  court  is  not 
a  rate-making  tribunal,  and  the  language 
quoted  was  not  intended  to  make  it  such. 
The  authority  to  do  this  is  vested  in  the 
commission  with  the  right  to  a  review  by 
this  court  We  are  not  only  not  authorized 
to  fix  a  division,  but  feel  It  our  duty  and 
have  attempted  to  discuss  the  points  under 
consideration  in  a  manner  that  will  not  dis- 
close our  personal  views  upon  the  weight  to 
be  given  any  competent  testimony  or  the 
result  that  should  follow,  and  thereby  em- 
barrass the  commission  in  its  determination 
of  these  questions,  when  considered  under 
correct  principles  of  law. 

For  the  reasons  stated,  the  decision  and 
order  of  the  commission  will  be  reversed  and 
set  aside,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  the 
views  herein  expressed. 

Reversed  and  remanded. 

WHITE}  and  BAILEY,  JJ.,  not  participat- 
ing. 

(64  Colo.  263) 

CHICAGO,  R.  I.  &  P.  BY.  CO.  et  al.  v.  PUB- 
LIC UTILITIES  COMMISSION  OF 
COLORADO  et  al.    (No.  8339.) 

(Supreme  Court  of  Colorado.     Feb.  4,  1918.) 

1.  Public  Service  (Commissions  ®=932  —  Ob- 
DEEs—AppEAua— Review. 

On  writ  of  error  to  review  an  order  of  the 
Public  Service  Commission,  it  is  the  duty  of 
the  Supreme  Court  under  the  statute  to  ex- 
amine Uie  evidence  to  determine  whether  there 
is  uuy  competent  evidence  to  support  the  find- 
ings of  the  commission,  and  whether  the  order 
is  just  and  reasonable. 

2.  Oarriebs  <3=>12(7)— Coal  Ratkb— Orders— 
E  viDEN  cE— Sufficiency. 

On  writ  of  error  to  review  an  order  of  the 
Public  Service  Commission  apportioning  coal 
rates  between  petitioner  and  the  initial  carrier, 
held,  that  there  was  evidence  to  sustain  the 
findings  of  the  commission  fixing  the  division 
upon  the  same  basis  as  that  for  division  of  the 
rates  between  other  railroad  companies  and  the 
initial  carrier. 

3.  Carriers  «=>  12(7)— Coal  Rates— Orders— 
E  V 1  DEN  CB— SurnciEN  CT. 

On  writ  of  error  to  review  an  order  of  the 
Public    Service   Commission    apportioning   coal 


rates  between  the  initial  i  carrier  and  petitioner, 
held,  that  there  was  no  evidence  warranting  the 
commission  in  awarding  to  petitioner  for  car- 
riage over  a  portion  of  its  line,  which  was  par- 
alleled by  the  line  of  another  railroad  company, 
a  less  sum  than  was  apportioned  to  such  other 
railroad  company. . 

En  Banc.  Error  to  Public  Utilities  Com- 
mission. 

Petition  by  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  and  Jacob  M. 
Dickinson,  receiver,  for  a  writ  of  error  to 
the  Public  UUllties  Commission  of  the  State 
of  Colorado  and  others  to  review  an  order 
of  that  board.  Order  reversed  and  re- 
manded. 

William  V.  Hodges,  Wallace  T.  Hughes, 
of  Chicago,  111.,  and  D.  IDdgar  Wilson  and 
Harold  H.  Healy,  both  of  Denver  (M.  L.  Bell, 
of  Chicago,  111.,  of  counsel),  for  petitioner. 
Tyson  S.  Dines,  Tyson  Dines,  Jr.,  Carle 
Whitehead,  and  Albert  L.  Vogl,  all  of  Den- 
ver, for  respondent  Denver  &  S.  I*  B.  Co. 

HILL,  C  J.  This  action  is  to  review  an 
order  of  our  Public  Utilities  (Commission  fix- 
ing divisions  of  through  rates  on  coal  to  be 
shlpiied  from  points  in  northwestern  Colora- 
do, known  as  the  Oak  Hills  district,  on  the 
road  of  the  respondent,  the  Denver  &  Salt 
Lake  Railroad  Company,  called  "the  Moffat 
road,"  to  points  in  Eastern  (Colorado,  on  the 
road  of  the  petitioner,  the  Chicago,  BxxM 
Island  &  Pacific  ,RaUway  Company,  called 
"the  Rock  Island."  When  before  the  Public 
Utilities  (Commission,  this  case  was  a  -  part 
of  Denver  &  S.  L.  R.  Co.- v.  Cblcago,  B.  & 
Q.  B.  Co.  (No.  8938)  171  Pac.  74,  decided  at 
this  term.  Both  roads  were  dissatisfied  with 
the  commission's  divisions  and  asked  for  re- 
views, the  Moffat  road  in  the  other  case,  the 
Bock  Island  in  this.  We  allowed  one  record 
for  both.  In  the  other  case,  the  Rock  Island 
Joined  in  the  briefs  in  so  far  as  its  conten- 
tions were  the  same  as  the  other  roads ; 
hence  the  opinion  in  that  case  controls  those 
questions.  In  this  case  it  urges  the  consid- 
eration of  facts  In  its  favor  which  it  claims 
distinguishes  Its  position  from  tliat  of  the 
Union  Pacific  and  Burlington,  for  which  rea- 
sons different  results  should  be  reached  con- 
cerning its  divisions. 

[1]  Regardless  of  the  contention  In  the 
other  case  urged  by  the  respondents  otber 
than  the  Rock  Island  that  we  were  without 
Jurisdiction  to  consider  these  questiuus,  etc., 
the  Rock  Island  requests  us  In  this  case  to 
not  only  assume  Jurisdiction,  but  to  consider 
the  evidence,  to  determine  the  evidentiary 
degree  of  certain  testimony,  to  hold  that  the 
commission  erred  concerning  It,  to  declare 
that  its  order  Is  unjust  and  unreasonable,  etc., 
to  set  aside  Its  decision  and  make  a  finding 
from  the  testimony  that  its  divisions  should 
be  in  amounts  as  claimed  by  it  We  cannot 
subscribe  to  all  of  these  contentions,  but  agree 
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wltli  those  portions  recognized  as  correct  In 
the  former  opinion,  viz.  that  Is,  that  It  is  onr 
duty  to  examine  the  testimony  In  order  to  de- 
termine whether  there  Is  competent  testimony 
to  support  the  findings  of  the  commission,  and 
whether  the  commission's  order  Is  Just  and 
reasonable.  This  the  statute  says  we  shall 
do. 

[2]  For  the  reasons  stated  In  case  No. 
8038,  we  find  no  substantial  conflict  In  any 
material  testimony  concerning  the  questions 
under  consideration.  The  commission  held 
that,  as  betweoi  the  Moffat,  the  Burlington, 
and  the  Union  Pacific  roads,  the  divisions 
of  the  new  lower  rate  fixed  by  it  should  be 
prorated  in  the  same  proportion  as  the  for- 
mer divisions,  eadb  bearing  Its  proportional 
share  of  the  reduction;  that  the  divisions  be- 
tween the  Moffat  and  the  Roclc  Island  for 
stations  on  the  Rock  Island  line  east  of 
lilmon  should  be  on  a  parity  with  the  di- 
visions fixed  for  the  Burlington  and  the 
Union  Pacific  out  of  Denver,  although  some 
of  them  were  fixed  at  less  than  this  conclu- 
sion calls  for.  These  are  the  alleged  errors 
complained  of  as  being  in  conflict  with  both 
the  law  and  the  evidence.  To  sustain  Its 
contention  to  the  first,  the  jRock  Island  points 
to  testimony  which  shows  that  it  had  been 
receiving  a  greater  portion  for  Its  divi- 
sions out  of  the  old  rates  than  had  the  Bur- 
lington and  the  Union  Pacific;  hence  the  di- 
visions to  it  out  of  the  new  rates  are  not 
fixed  in  the  same  proportion  as  the  former 
divisions.  Its  Justification  for  these  prior 
divisions  and  right  to  the  same  divisions 
here  is:  Prior  agreement  to  the  former  di- 
visions; strategic  position;  agreements  with 
other  roads  from  the  Walsenburg  district  to 
Ctftaln  divisions;  acquiescence  by  them  to 
the  same  proportions  of  the  new  rates,  etc.; 
also  the  fact  that,  while  the  Rock  Island 
receives  Oak  Hills  coal  at  Denver,  It  receives 
Walsenburg  coal  at  Pueblo,  118  miles  south 
of  Denver;  that  the  Rock  Island  extends  east 
from  Colorado  Springs  crossing  the  Union 
Padflc  at  Umon  79  miles  distant;  that  it 
uses  the  rails  of  the  Union  Pacific  from 
limon  direct  to  Denver  88  miles,  and  pays 
wheelage  to  the  Union  Pacific  for  the  use  of 
this  track;  that  It  enters  Pueblo  over  the 
rails  of  the  Denver  &  Rio  Grande,  to  which 
company  It  pays  wheelage  charges  for  44 
miles  to  Colorado  Springs;  that  the  Walsen- 
burg haal  by  the  initial  carrier  to  Pueblo 
is  but  68  miles,  then  123  miles  by  the  Rock 
Island  from  Pueblo  to  Limon,  a  total  of  191 
miles  from  Walsenburg;  that  the  Rock  Is- 
land's haul  from  Denver  to  Limon  is  but 
89  miles ;  that  Its  wrvlce  from  Limon  east  Is 
the  same  whether  the  coal  originates  at  Oak 
Hills  or  Walsenburg,  hence  the  greater  rev- 
enue to  it  upon  the  Walsenburg  haul.  For 
these  reasons,  it  claims  to  be  entitled  to  a 
larger  division  of  the  through  rate  on  Oal: 
Hills  coal  than  either  the  Burlington  or 
Uni<m  Pacific^  and  urges  that  the  commission 


erred  as  a  matter  of  law  in  holding  other- 
wise. 

In  presenting  these  contentions,  the  peti- 
tioner ignores  the  distance  of  the  tiaul  from 
the  Oak  Hills  district;  the  services  render- 
ed in  such  carriage ;  the  demand  for  the  Mof- 
fat coal  by  the  public;  the  injustice  of  the 
former  rates  (so  found  by  the  coramlssdon 
from  which  no  appeal  was  taken):  that  the 
lower  rate  was  fixed  by  the  commission:  that 
In  its  general  adjustments  of  these  rates  it 
did  not  reduce  the  Moffat's  local  rate  to  Den- 
ver; that  the  evidence  discloses  that  this 
local  rate  was  very  reasonable,  when  based 
on  distance  ami  cost  of  hauL  The  petition- 
er also  Ignores  the  reasons  for  the  agree- 
ments <»  divisions  by  other  carriers  with  it 
and  other  matters  set  forth  in  case  So.  80.38, 
also  the  fact  that  the  former  divisions  and 
subsequent  agreement  by  other  carriers  per-  . 
tainlng  to  the  new  rate  are  not  controlling 
of  this  controversy.  In  addition,  the  Moffat 
road  earnestly  insists  that  it  never  agreed 
with  the  Rock  Island  on  a  division  of  the 
former  rates,  and  cites  testimony  to  prove 
it,  which  is  to  the  effect  that  while  it  ship- 
ped coal  to  these  points,  it  accepted  the 
amounts  given  it  by  the  Rock  Island  under 
protest  and  had  claims  pending  for  the  dif- 
ference. If  there  is  any  disputed  question 
of  fact  in  the  entire  record,  it  is  this;  but, 
conceding  that  the  Rock  Island's  position  is 
correct  concerning  It,  it  is  not  controlling  of 
the  controversy. 

The  Inter8ta,te  Commerce  Commission  has 
fixed  the  same  divisions  for  the  Moffat 
road  for  Interstate  shipments  from  the  Oak 
Hills  district  to  points  east  of  Colorado  over 
the  Rock  Island  in  both  two  and  three  line 
hauls  as  It  has  for  similar  shipments  to 
points  east  of  Colorado  over  the  Burlington 
and  the  Union  Pacific.  For  all  of  these  rea- 
sons, as  well  as  those  stated  in  cn»e  Na 
8938,  we  cannot  agree  with  the  petitioner 
that  there  is  no  testimony  to  sustain  the 
commission  in  fixing  these  divisions  upon  the 
same  basis' as  those  for  the  Burlin;;ton  and 
the  Union  Pacific  through  the  Denver  gate- 
way, when  they  are  ultimately  established 
under  correct  principles  of  law. 

[31  The  petitioner  makes  the  further  con- 
tention that,  accepting  the  basis  of  the  Un- 
ion Pacific  and  the  Burlington  divisions  as 
coDtroUing  upon  its  shipments  through  the 
Denver  gateway,  the  order  of  the  commission 
is  still  unjust,  imreasonable,  and  discrimi- 
native against  It,  in  this,  that  the  coimnis- 
alon  has  awarded  to  it  smaller  divisions 
than  to  the  Union  Pacific  for  practically  the 
same  hauls  and  distances.  They  point  to 
testimony  which  discloses  that  Llnion  is  89 
miles  from  Denver,  between  which  points 
the  Union  Pacific  and  the  Rock  Island  use 
the  same  track;  that  from  there  east  they 
closely  parallel  each  other,  but  that  the  di- 
visions awarded  the  Rock  Island  for  the 
same  distance  east  of  Limon  are  lower  than 
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to  th<r  Union  Padfla  ISo  Ulostrajte.  the  Un- 
ion Padflc's  dlTlsion  for  Oak  Hills  ship- 
ments from  Denver  to  lilmoa  is  (1.325;  to 
LAke,  the  first  station  east  of  Llmon  on  the 
Union  Padflc,  Its  division  Is  $1,367;  while 
to  Mustang,  the  first  station  east  of  limon 
on  the  Rock  Island,  but  3  miles  difference 
In  dlstaince,  Its  division  Is  $1,219,  and  less 
than  the  Union  Pacific's  for  the  shorter  hanl 
to  limon  over  the  same  Une;  Hugo  <w  the 
Union  Pacific  east  of  Llmm  Is  103,  while 
Bovlna  on  the  Rock  Island,  also  east  of 
Llmon,  is  106,  mUes  from  Denver,  both 
through  the  limon  gateway;  yet  the  Unl<n 
Pacific  is  awarded  $1.50  per  too  as  its  divi- 
sion to  Hugo^  while  the  Bock  Island  Is  only 
given  $1,294  as  its  division  to  Bovina,  and 
that  this  discrimination  thus  continues  to  the 
Kansas  line.  We  agree  with  the  petitioner 
that  there  Is  no  testimony  whidi  justified 
this  discrimination,  or  which  tended  to  dis- 
close that  there  should  be  a;iy  difference  in 
the  divisions,  between  these  lines  for  the 
same  distance  on  either  line  through  the  Ll- 
mon gateway,  and  there  has  been  no  reason 
presented  wiidx  Justifies  it 

For  the  reasons  herein  stated,  as  well  as 
those  in  case  No.  8938,  the  decision  and  order 
of  the  commission  will  be  set  aside  and  the 
cause  remanded  for  further  prooeedings  not 
Inconsistent  with  the  views  herein  expressed. 

Reversed  and  remanded. 

WHITE!  and  BAILEY,  JJ.,  not  participat- 
ing. 

(M  Colo.  276) 

EMEBSON-BRANTINGHAM    IMPLEMENT 

CO.  v.  SYLVESTER.    (No.  8973.) 
(Supreme  Ckiurt  of  Colorado.     Feb.  4,  1918.) 

1.  Pbinoipai.  and  Aobnt  «=»123(3)— Attthoe- 
itt  of  aoknt — suiticiencx  of  evidence. 

Where,  pursuant  to  the  agreement  under 
which  plaintiff  became  a  surety  for  part  of  the 
purchase  price  of  macliinery,  the  notes  signed 
by  him  bore  a  notation  stating  that  he  was  to 
be  released  when  the  amount  of  the  notes  si^- 
ed  by  him  had  been  paid,  and  the  notes  were 
returned  by  the  seller's  branch  office  to  its  local 
agent  with  a  request  that  this  provision  should 
be  written  on  a  separate  slip  of  paper  to  be 
attached  to  the  notes,  wliich  was  done,  the  court 
was  justified  in  findmg,  in  the  absence  of  any 
suggestion,  that  the  branch  office  was  without 
authority  to  agree  to  this  provision  that  this 
was  done  with  the  knowledge  of  the  seller  and 
by  its  authority. 

2.  Cancellatiow  or  Instkuvents  «s>82,  87 
(8)  —  JuBiSDicnow  —  SumonMOT  or  Cou- 

Ft^AJNT. 

Plaintiff  became  soretv  on  a  part  of  the 
notes  given  by  the  principal  for  the  price  of  ma- 
chhiery  under  the  agreement  that  when  the 
amount  for  which  he  was  surety  had  been  paid 
be  was  to  be  released.  The  notes  contained  a 
power  of  attorney  to  confess  judgment  After 
the  principal  had  paid  m<«e  than  the  amount  for 
wUch  he  was  surety,  he  brought  suit  to  enjoin 
the  collection  of  the  notes  as  against  him,  and 
for  the  cancellation  of  his  liability  thereon,  al- 
leging in  the  complaint  that,  notwithstanding 
this  agreement  and  his  full  compliance  with  his 
obligation,  the  seller  willfully  refused  to  recog- 


nize such  agreement  and  was  attemptitw  to  en- 
force the  c<dlectlon  of  the  notes  against  him  and 
threatened  to  cause  a  judgment  by  confession 
to  be  entered  against  him  and  to  sell  the  note* 
before  maturity  to  an  innocent  purchaser,  and 
to  otherwise  harrass  him,  and  also  alleged  that 
he  had  no  complete  and  adequate  remedy  at  law. 
Held,  that  the  complaint  was  suffident  and  that 
equity  had  jurisdiction. 

En  Banc.  Error  to  District  Court,  Weld 
(bounty;  Nell  F.  Graham,  Judge. 

Suit  by  Walter  T.  Sylvester  against  the 
Emerson-Brantlngham  Implement  Company. 
Judgment  In  favor  of  plaintiff,  and  defend- 
ant brings  error.    Afilrmed. 

Frank  L.  Grant,  of  Denver,  for  pl^ntUf 
In  error.  Joseph  O.  Ewlngj  of  Greeley,  for 
defendant  in  error. 

SCOTT,  J.  This  Is  an  action  by  the  de- 
fendant in  error  to  enjoin  the  collection  as 
against  him,  and  for  the  cancellation  of 
his  liability  thereon,  of  four  promissory  notes 
signed  by  him  as  surety  for  one  A.  J.  Hoov- 
er, aggregating  the  sum  of  $1,882.33.  The 
case  was  tried  to  the  court  without  a  jury 
and  Judgment  rmdered  In  accordance  with 
the  prayer  of  the  complaint,  which  Judg- 
ment Is  before  us  for  review. 

The  testimony  shows  that  plaintiff  In  er- 
ror through  Its  agents  undertook  to  and  did 
sell  to  the  said  A.  J.  Hoover  a  certala 
threshing  machine  and  separator,  for  the 
total  sum  of  $4,911,  $500  of  which  was  paid 
In  cash,  and  the  remainder  by  deferred  pay- 
ment notes.  Sylvester  signed  but  four  of  these 
notes,  and  In  the  aggregate  sum  of  $1,882.33. 
In  the  negotiation  for  the  sale,  the  lmi>l». 
ment  company  declined  to  accept  Hoover 
alone  for  the  payment  of  the  total  price  for. 
the  machinery  so  purchased,  and  It  was  final- 
ly agreed  that  If  Hoover  could  get  some  one 
financially  responsible  to  sign  notes  In  the 
amount  above  stated,  as  Involved  In  this 
suit  the  sale  would  be  consummated.  The 
entire  property  so  sold  was  to  be  covered  by 
chattel  mortgage  on  all  machinery. 

The  plaintiff  was  Induced  by  Hoover  and 
the  company's  agents  to  sign  the  notes  to 
the  extent  stated,  but  not  until  he  had  se- 
cured the  agreement  that  be  was  to  be  ao- 
tlrdy  released  from  the  obligation  when 
Hoover  should  have  paid  on  the  entire  pur- 
chase price  a  sum  equal  to  $1,882.33,  belns 
the  total  amount  represaited  by  the  notea 
he  was  to  sign.  - 

Sylvester  joined  Hoover  In  signing  the 
application  contract  of  purchase,  to  the  ex- 
tent of  making  a  property  statement,  and 
there  was  written  on  the  margin  of  this  con- 
tract apidlcatioa,  at  the  time  and  before  SyU 
vester  signed  it  the  following  condition: 

"Sylvester  is  to  be  released  as  soon  as  Sl^- 
882.33  is  paid  on  the  Big  Four  engine,  and  A-1 
Geiser  separator." 

The  machinery  thus  described  was  all 
that  was  included  in  the  purchase  price  ot 
$4,911.     This  application  contract  was  ft>r- 
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warded  to  tbe  branch  bouse  of  the  macbln- 
ei7  company  at  Denyer  and  accepted.  Aft- 
erwBjrd  tbe  notes  were  executed,  and  on  the 
notes  signed  by  Sylvester  there  was  written 
on  tbe  bad(  of  eadi  note  tbe  same  words  as 
in  Sylvester's  release  upon  the  application 
contract  These  notes  were  retnrned  to  the 
local  agents  of  the  company  by  the  Denver 
branch  office  of  the  company  with  tbe  request 
that  this  provision  as  to  the  release  of  Syl- 
vester should  not  be  written  on  the  notes 
ttot  on  tu  slip  of  paper  to  be  attached  to  the 
notes.  Duplicate  forms  of  notes  were  re- 
turned the  local  agents  tot  that  purpose, 
and  Hoover  and  Sylvester  signed  them; 
the  four  notes  were  pinned  together  with  a 
bUp  of  paper  on  which  was  written  the  same 
provision  concerning  the  release  of  Sylvester. 

It  Is  admitted  that  Hoover  b&d  paid  about 
'  $2,600  on  his  contract,  at  least  an  amount 
In  excess  of  his  agreement,  in  addition  to 
the  cash  payment,  but  that  the  machinery 
company  had  given  the  credit  therefor  upon 
the  notes  signed  by  Hoover  alone,  and  In- 
sisted on  tbe  payment  by  Sylvester  of  each 
of  tbe  notes  in  full  as  signed  by  him. 

Each  of  tbe  notes  contained  the  following 
confession  of  Judgment  and  waiver  clause: 

"We  hereby  aothorlze  and  empower  any  at- 
torney at  law  at  any  '  time  after  interest  or 
principal  in  tills  note  becomes  due,  to  appear 
for  U8  before  any  court  of  record  m  the  state 
of  Colorado  or  elsewhere,  and  waive  the  isauing 
and  service  of  process  upon  us,  entering  our 
appearance  therein  and  confess  judgment  against 
ns  and  in  favor  of  said  Emerson-Brantingham 
Implement  Company,  payee,  or  its  assigns,  for 
■aid  sum,  interest,  and  costs,  including  any  at- 
torney fee  of  10  per  cent.,  and  tbeteupon  to  re- 
lease any  and  all  error,  and  waive  all  right  and 
benefit  of  a  second  trial  or  appeal  in  onr  behalf, 
also  waiving  .the  right  of  exemption  and  stay 
of  execution.  We  also  waive  any  and  all  no- 
tice of  protest  for  nonpayment,  and  in  case  the 
principal  is  not  paid  when  due,  we  agree  to 
pay  a  10  per  cent,  attorney  fee,  whether  suit  is 
instituted  on  this  note  or  not" 

Tbe  machinery  was  delivered  to  and  ac- 
cepted by  Hoover  tmder  this  arrangement. 

The  statements  of  fact  as  above  set  forth 
were  testified  to  by  Sylvester  and  Hoover 
and  by  Blystone,  the  soliciting  agent  of  the 
company,  and  by  E.  E.  Soper,  engaged  in 
the  agricultural  Implement  business,  at 
Greeley,  liliewlse  a  local  agent  of  the  machin- 
ery company,  and  all  of  whom  assisted  in 
the  consummation  of  the  agreement  and 
were  cognizant  of  thp  facts. 

The  first  contention  of  plaintiff  In  error  is 
that  there  is  not  sufficient  proof  to  sustain 
the  finding  by  the  court  There  is  the  posi- 
tive testimony  of  Sylvester  and  Hoover  and 
of  the  company's  agents,  Blystone  and  Soper, 
all  in  agreement  and  not  contradicted  as  to 
the  facts  stated.  But  it  is  contended  that 
Sylvester  knew  he  was  dealing  with  an  agent 
of  limited  authority  and  failed  to  show  any 
contract  with  the  marginal  limitation  which 
he  claims  to  have  signed  and  relied  on,  aad 
which  he  satys  was  pinned  to  the  notes  by 
the  agent,  or  that  these  matters  reached  the 
company  or  were  acted  on  by  It 


[1]  The  provision  for  release  written  oa 
the  margin  of  the  contract  did  not  appear 
on  the  Instrument  when  offered  in  evidence, 
but  it  is  plain  from  the  evidence  that  the 
notes  with  the  release  written  on  the  back 
were  returned  to  Blystone,  accompanied  by 
a  letter  of  instruction  from  the  brandi  office 
of  the  company,  asking  the  provislcm  for  re- 
lease be  written  on  a  separate  sheet  of  pa- 
per. Blystone  testifies  that  he  received  this 
letter ;  Soper  testifies  that  he  read-  it;  and 
both  testify  that  they  and  plaintiff  acted  on 
it.  There  is  no  sugg^estlon  that  the  Denyer 
branch  office  of  the  company  was  without 
authority  to  so  {tgree.  Tbe  court  was  clears 
ly  Justified  in  finding  that  this  was  with 
the  knowledge  of  the  ccHnpany  and  In  fact 
by  its  authority.  Therefore  tbe  question  of 
alleged  limited  authority  of  the  local  and 
soliciting  agents,  ia  not  involved  and  will 
not  be  discussed. 

[2]  It  is  further  contended  that  the  com- 
plaint was  Insufficient  in  that  it  did  not  con- 
tain the  essential  allegations  of  a  suit  in 
equity.  The  complaint  was  not  attacked  by 
demurrer  or  otherwise  on  this  ground  prior 
to  the  triaL  But  we  think  it  is  sufficient 
to  sustain  the  action. 

The  complaint  further  alleged  that  the 
company,  notwithstanding  the  premises  and 
a  full  compliance  with  plaintiff's  obUgati<m, 
willfully  refused  to  recognize  said  agreement 
and  was  attempting  to  enforce  the  coUecti<m 
of  the  said  notes  against  him  and  threat- 
ened to  caiise  to  be  entered  a  confession 
Judgment  against  him,  and  to  sell  the  same 
before  maturity  to  an  innocent  purchaser, 
and  to  otherwise  harass  him. 

There  was  also  the  allegation  of  no  com- 
plete, adequate,  <»  speedy  remedy  at  law. 
We  think  that  Jurisdiction  of  courts  of  equity 
in  this  class  of  cases  Is  well  settled  in  this 
Jurisdiction.  Travelers'  Ins.  Ca  v.  Jones, 
16  Colo.  516,  27  Paa  807. 

The  reason  for  the  rule  is  well  stated  in 
the  early  case  of  Cornish  v.  Bryan,  10  N.  J. 
Eq.  146,  where  it  was  said  that  if  a  party 
holds  an  obligation  which  ought  to  be  can- 
celed, and  persists  In  holding  it  for  the  pur- 
pose of  harassing  the  obligor  with  a  suit, 
lie  ought  not  to  be  permlttedi  to  select  his 
own  time,  place,  and  circumstances  for  such 
prosecution.  And  that  the  mere  fact  that 
the  grounds  upon  which  the  jurisdiction  of 
a  court  is  invoked  may  avail  the  party  in 
such  a  case.  In  an  action  at  law,  and  consti- 
tute a  valid  defense  b}  plea  or  otherwise,  is 
not  a  sound  objection  to  the  courts'  exercise 
of  equity  power. 

In  a  precisely  simUar  case,  and  likewise 
Involving  a  judgment  note,  it  was  said  in 
Ginsberg  v.  Rubinowits,  20  Pa.  Oo.  Ct  Rep. 
230: 

"The  serious  qiiestion  in  this  case  is  whether 
a  court  of  equity  has  jurisdiction,  and  will  in- 
tervene to  Invent  the  confession  of  judgrment 
on  a  note  of  this  character  and  compel  the 
holder  to  deliver  it  up  for  cancellation.  That 
the  d^endant  has  no  right  to  make  any  use 
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whatsoever  of  the  note  is  free  from  doubt,  and 
that  the  plaintiff  {g  entitled  to  have  it  surren- 
dered and  canceled  is  clear  and  beyond  dispute. 
In  these  circumstances  must  the  plaintiff  await 
an  improper  use  of  the  note  before  he  can  move 
to  assert  his  rights  in  the  premises,  and  then 
be  compelled  to  invoke  the  equitable  powers  of 
the  court  to  save  him  from  the  consequences  of 
the  defendant's  wrongful  act?  It  is  in  the  pow- 
er of  the  defendant,  at  his  iileasnre,  to  make  it 
both  expensive  and  inconvenient  for  the  plaintiff 
to  defend  himself  against  an  attempt  to  collect 
this  note,  and  the  lapse  of  time  may  not  only 
weaken  but  actually  defeat  his  detense  to  it 
Moreover,  the  constant  annoyance  and  hazard 
to  which  the  plaintiff  is  subject  by  this  out- 
standing note,  in  the  hands  of  one  who  can 
assign  no  valid  reason  for  retaining  it,, is  cal- 
culated to  harass  and  distress  the  plaintiff,  and 
to  do  him  irreparable  injury." 

Tile  view  we  have  taken  in  this  respect 
Is  sustained  by  the  great  weight  of  authcw- 
Ity. 

The  judgment  is  affirmed. 


(177  Cal.  493) 

ASATO  ▼.  EMIRZIAN.     (S.  P.  7464.) 
(Supreme  Court  of  California.      Feb.  13,  1918.) 

1.  Appbal  and  Bbrob  «=»120S(1)  —  Tboveb 
AND  Conversion  ®=»o  —  Keversal  —  Res- 
titution— What  Constitutes  Taking. 

Where  plaintiff  in  action  for  specific  per- 
formance  of  contract  to  sell  orange  trees  got 
judgment,  and  defendant  appealed  without  filing 
a  stay  bond,  and  receiver  was  appointed  for 
defendant,  and  delivered  the  trees  to  plaintiff, 
plaintiff's  taking  the  trees  was  not  an  unlawful 
taking,  though  when  the  judgment  was  revers- 
ed he  was  bound  to  account  to  the  defendant  for 
the  property. 

2.  Appeal  and  Ebbob  ®=>1208(8)— Revebsal 
—Restitution. 

In  such  case,  if  he  was  unable  to  make  res- 
titution, plaintiff  was  bound  to  show  that  loss 
of  the  trees  was  not  due  to  want  of  good  faith 
or  lack  of  common  skill,  prudence,  and  diligence. 

3.  Trover  and  Conversion  i3=»5  —  What 
Constitutes. 

In  !!uch  case,  where  plaintiff  took  the  trees 
and  planted  them  in  his  orchard,  there  was  a 
conversion  which  rendered  him  liable  for  the 
value  of  the  trees. 

4.  Appeal  and  Error  Q=>1064(1) — ^Rbvibw — 
Harmless  Brbob— Instruction. 

Where  defendant  gave  no  stay  bond,  and 
plaintiff  under  order  of  court  which  appointed 
receiver  for  defendant  went  on  defendant's  land 
and  removed  trees,  and  planted  them  on  his 
own  land,  and  the  judgment  was  reversed,  in- 
struction to  consider  value  of  tVees  at  the  time 
of  conversion,  without  confining  time  of  con- 
version to  the  time  when  the  trees  were  plant- 
ed, was  not  prejudicial,  the  trees  having  been 
transplanted  in  June,  and  presumptively,  there- 
fore, the  conversion  occurred  at  about  the  same 
time  as  the  removal  from  defendant's  land. 

In  Bank.  Appeal  from  Superior  Court, 
EVesno  County;    H.  Z.  Austin,  Judge. 

Action  by  Sosel  Asato  against  Karl  Bmlr- 
zlan.  'From  an  order  denying  motion  for 
new  trial  after  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

C.  K.  Bonestell,  of  Fresno,  for  appellant 
Geo.  Cosgrave,  of  Fresno^  for  respondent. 

VICTOR  E.  SHAW,  Judge  pro  tem.  This 
action  for  ccaverslon  grew  out  of  the  fol- 


lowing facts:  On  June  8,  1909,  the  parties 
entered  Into  a  contract  whereby  for  a  sped- 
fled  consideration  plaintiff,  Asato,  agreed  to 
grow  and  deliver  to  defendant,  Emirzian, 
4,000  orange  trees,  delivery  thereof  to  be 
made  In  June,  191L  For  some  reason  not 
material  to  the  issues  In  this  case,  the  trees 
were  not  delivered  and  Emirzian  Instituted 
suit  for  the  specific  performance  of  the  oim- 
tract,  the  result  of  which  was  a  decree  en- 
tered In  his  favor  on  March  28,  1912.  After 
an  appeal  from  this  judgment  by  Asato  with- 
out giving  an  undertaking  to  stay  execution 
there<m,  the  court  upon  aj)plication  of  Emir- 
zian appointed  a  receiver,  who,  in  accordance 
with  the  terms  of  the  decree  and  undw  or- 
der of  the  court,  made  delivery  <rf  the  trees 
to  Emirzian,  who  planted  the  same  on  his 
land  as  a  part  of  his  orange  orchard,  where 
prior  to  the  commencement  of  this  action, 
they  died. 

The  appeal  so  taken  by  Asato  from  the 
judgment  In  the  former  action  resulted  In 
a  reversal  of  the  judgment  Emirzian  v. 
Asato,  23  Oal.  App.  251,  137  Pac.  1072. 
Thereupon,  plaintiff  brought  this  a-ctlon  al- 
leging that  on  May  13,  1912,  he  was  the  own- 
er, entitled  to,  and  in  the  exclusive  posses- 
sion of  2.600  orange  trees  then  and  there 
of  the  value  of  $2,600,  which  trees  defend- 
ant unlawfully  took  and  carried  away  and 
converted  to  his  own  use,  all  of  whldi  alle- 
gations were  denied  by  defendant's  answer. 
The  case  was  tried  by  a  jury  which  render- 
ed at  verdict  as  prayed  for  by  plaintiff  In 
accordance  with  which  judgment  was  enter- 
ed. Defendant  appeals  fr<nn  an  order  of  the 
court  denying  his  motion  for  a  new  trial. 

[1]  In  effect,  the  several  provisions  of  the 
Code  of  Civil  Procedure  declare  that  where 
no  undertaking  on  appeal  is  given  by  de- 
fendant In  cases  of  this  character  to  stay 
execution  of  the  judgment,  the  same  may 
be  enforced  as  though  no  appeal  were  had. 
Hence  the  taking  of  the  trees  by  defendant 
in  this  action  under  the  terms  of  the  decree 
as  to  the  execution  of  which  there  was  no 
stay  could  not  be  deemed  an  unlawful  or 
wrongful  taking.  "A  judgment  although  it 
may  be  erroneous,  nevertheless  is  the  act  of 
the  court,  and,  until  reversed,  unless  super- 
seded, which  was  not  done  In  the  instant 
case,  constitutes  a  sufficient  justification  for 
all  acts  done  in  its  enforcement  and  affm^- 
ed  complete  protection  for  the  defendant 
who  acted  In  reliance  upon  the  adjudica- 
tion." State  Nat.  Bank  v.  Ladd,  162  Pac 
684,  L.  R,  A.  19170,  1176,  and  cases  there 
dted.  Nevertheless,  where  a  plaintiff  by 
virtue  of  a  judgment  rendered  In  an  action 
obtains  possession  of  money  or  specific 
property  of  the  defendant  therein,  the  latter 
upon  a  reversal  of  the  judgment  on  appeal 
therefrom  is  entitled  to  restitution  of  the 
property  or  proceeds  of  the  sale  thereof  un- 
der execution.    Section  957,  CTode  Civ.  Proc. ; 
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Dowdell  T.  Oarpy,  137  CaL  833,  70  Pac.  167; 
Astiton  V.  Heydenfeldt,  124  CaL  14,  S6  Pac. 
624.  As  to  such  defendant  "the  courts  wIU, 
where  Justice  requires  It,  place  Mm  as  near- 
ly as  may  be  In  the  condition  In  which  he 
stood  previously."  Ward  v.  Sherman,  155 
CbL  287,  100  Pac.  864. 

Since,  under  the  decree,  the  possession  of 
the  trees  taken  by  Emlrzlan  was  lawful, 
and  Asato's  right  thereto  did  not  attach 
niitO  after  the  reversaL  It  follows  that  un- 
til the  judgment  was  reversed  defendant 
herein  was  lawfiilly  In  possession  of  the 
property  so  acquired.  When,  however,  the 
Judgment  was  reversed,  he  was  In  duty 
bound  to  account  to  Asato  for  the  property 
which  he  had  theretofore  received,  and,  as 
said  In  Ward  v.  Sherman,  supra,  the  rule 
governing  the  extent  of  defendant's  liability 
Is  that  applicable  to  a  trustee  which  In  28 
Am.  &  Kng.  Ency.  of  Law  (2d  E>d.)  p^  1059, 
Is  stated  as  follows: 

"The  general  doctrine  being  that  tmstees 
ought  to  conduct  the  business  of  the  trust  in 
the  same  manner  as  an  ordinarily  prudent  man 
of  business  would  conduct  his  own,  they  will 
not  be  chargeable  with  more  than  they  have  re- 
ceived nor  held  responsible  for  losses  that  may 
arise,  when  they  have  acted  in  good  faith  and 
with  common  skill,  prudence  and  diligence." 

[2,  3]  While  pending  the  appeal  Emlrzlan, 
under  the  principle  stated,  was  entitled  to 
the  possession  of  the  property,  bis  title 
thereto  was  contingent  upon  the  detennlna- 
tion  of  the  case,  atad  if,  as  such  trustee,  he 
was  unable  to  make  restitution  of  the  trees, 
it  devolved  upon  him  In  order  to  escape  11a- 
bQlty  to  show  that  such  fact  was  not  due 
to  the  want  of  good  faith,  or  the  lack  of 
common  skill,  prudence,  and  diligence  in  the 
care  thereof.  The  only  evidence  touching 
the  subject  is  that  of  defendant  who  stated 
that  upon  receiving  the  trees  he  planted 
them  in  his  orchard  as  part  thereof,  thus 
dianglng  their  character  from  nursery  stock, 
which  constituted  personal  property,  to  a 
part  of  his  real  property,  thereby  placing 
It  beyond  his  power  to  make  •restitution. 
By  such  act.  In  the  absence  of  any  evidence 
showing  necessity  therefor,  or  that  In  so  do- 
ing he  exercised  common  prudence,  he,  in 
violation  of  his  duty  as  trustee,  appropriat- 
ed the  property  and  converted  It  to  his  own 
use  aa  fully  and  to  the  same  extent  as 
tbough  the  subject  of  controversy  had  been 
a  lot  of  hay,  upon  the  taking  of  whlcb  de- 
fendant had  thereupon  fed  It  to  is  cattle. 
"In  such  cases  the  true  rule  would  seem  to 
be  that  the  trustee  Is  liable  to  the  extent 
of  the  actual  value  of  the  property  at  the 
time  of  the  conversion,  •  •  •  with  Inter- 
est" Am.  &  Eng.  Ency.  of  Law,  p.  1062.  It 
he  had  retained  the  trees  as  personal  prop- 
erty, in  which  character  they  were  received 
by  him,  be  could  at  any  time  thereafter 
have  made  restitution  to  Asato,  in  which 
caan,  nnder  the  rule  applied  In  Ward  v. 


Sherman,  supra,  his  liability  for  loss  would 
have  been  that  due  to  want  of  common  pru- 
dence and  care.  Had  the  trees  been  sold 
under  execution,  the  proceeds  thereof  com- 
ing into  the  hands  of  Emlrzlan  would.  In  the 
absence  of  fraud,  have  fixed  the  amount 
of  his  liability  (section  957,  Code  Civ.  Proc.), 
and  since  he  converted  them  to  bis  own  use  tals 
liability  should  be  measured  by  the  value 'of 
the  trees  at  the  time  of  the  conversion.  The 
tSiCt  that  the  trees  thereafter  died  is  Imma- 
terial, unless  such  loss  could  be  attributed 
to  some  cause  for  which  defendant  was  not 
responsible  existing  prior  to  the  conversion, 
evidence  bearing  upon  which  question  was 
in  fact  introduced  by  both  parties  as  af- 
fecting the  value  of  the  trees,  which  the  jury 
found  to  be  $1  per  tree  at  the  time  they 
were  delivered  to  defendant 

[4]  At  the  trial  plaintiff's  theory  of  the 
case  was  that  the  receiver's  delivery  of  the 
trees  to  defendant  constituted  the  conver- 
sion, while  that  of  defendant  was  that,  since 
the  taking  by  defendant  was  lawful,  and  the 
capacity  In  which -he  held  the  property  that 
of  a  trustee,  there  could  be  no  conversion 
thereof  by  him.  The  trial  court  instructed 
the  Jury  that  In  ascertaining  the  value  of 
the  trees  th^  were  governed  by  the  evidence 
as  to  value' as  of  the  time  of  the  taking  and 
i^efused  defendant's  requested  Instruction 
fixing  the  value  as  of  the  time  of  the  con- 
version. In  this  the  court  erred,  but  In  view 
of  the  evidence  disclosed  by  the  record  we 
are  unable  to  perceive  bow  defendant  was 
prejudiced  by  the  ruling.  It  was  not  the 
taking,  which  appears  to  have  been  about 
June  1st  but  the  appropriation  made  by  de- 
fendant in  planting  the  trees  as  part  of  hla 
orange  grove  that  constituted  the  conver- 
sion, and  barring  any  lack  of  proper  care  ot 
the  trees  on  his  part  prior  to  such  conver- 
sion, their  value  at  such  time  was  the  meas- 
ure of  defendant's  liability.  Nevertheless, 
in  the  absence  of  a;ay  evidence  as  to  the  time 
when  the  trees  were  so  planted  other  than 
that  of  defendant  who  said  ui>on  receiving 
the  trees  he  planted  them  in  his  orchard, 
we. may  Indulge  the  presumption,  based  upon 
conunon  knowledge,  that  the  trees,  upon  be- 
ing taken  from  the  nursn-y  in  June,  were 
permanently  set  in  the  ground  about  the  same 
time,  henoe  the  error  could  not  have  beea 
preJudldaL 

The  gist  of  appellant's  whole  claim  and 
argument  Is  that  there  was  no  conversion 
since  defendant  held  the  trees  as  trustee; 
that  the  permanent  setting  of  the  trees  on 
his  land  In  orchard  form,  thus  appropriating 
them  for  all  time  to  bis  own  use,  was,  in  it- 
self. In  the  absence  of  other  evidence  of 
such  fact  proof  that  he,  as  trustee,  exercis- 
ed proper  skill  and  diligence  in  the  care  and 
management  of  the  trust  property,  and  hence, 
though  shown  to  be  in  good  merchantable 
condition  when  he  got  them,  nevertheless, 
since  they  died,  he  is  not  responsible  tot  ti>» 
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loss  to  plaintiff.  "We  cannot  assent  to  this 
contention. 
The  order  appealed  from  la  affirmed. 

We  concur:  ANGHLLOTTI,  0.  J. ;  SLOSS, 
X;  WILBUR,  J.;  MELVIN,  J.;  SHAW,  J.; 
RICHARDS,  JudJse  pro  tem. 

(m  Cal.  «81) 

GRIFFIN  V.  SMITH.    (S.  V.  7915.) 
(Supreme  Court  of  California.    Feb.  11,  1918.) 

1.  Bankbttptct  «=»188(1)  —  Effect  as  to 

IiIZNB. 

Under  Bankruptcy  Act  July  1,  1898,  c. 
641,  }  67d.  80  Stat.  564  (U.  S.  Oomp.  St.  1916. 
i  9651),  providing  that  hens  given  or  accepted 
in  good  faith,  and  not  in  contemplation  of,  or 
in  fraud  upon,  that  act,  and  for  a  present  con- 
■ideration,  which  have  been  recorded,  if  neces- 
■ary,  ahali,  to  the  extent  of  such  present  con- 
aideration  only,  not  be  affected  thereby,  a  pledge 
of  stock,  created  more  than  four  months  before 
the  filing  of  a  petition  in  bankruptcy  against 
the  pledgor,  was  not  affected  by  the  bankruptcy 
proMeding. 

2.  Bankbttptct  9=»151— Titlb  Aoqttibxd  bt 
Tbustee. 

Where  a  bankrupt  had  pledged  stock  more 
than  four  months  before  the  filing  of  the  peti- 
tion, the  trustee  would  take  only  such  interest 
in  the  stock  as  the  debtor  had;  that  is,  a  title 
subject  to  the  interest  of  the  pledgee. 
8.  Bankbuptcy  <S=>214  —  Liens  —  Enfobcb- 

MENT. 

Under  a  pledge  of  stock  created  more  than 
four  months  before  bankruptcy,  the  pledgee's 
right  to  sell  the  stock  and  apply  the  proceeds  to 
the  payment  of  his  debt  was  not  affected  by  the 
bankruptcy  proceeding. 

4.  Bankbuftot  ®=»214  —  Luenb  —  Enfobck- 

MENT. 

The  filing  of  a  petition  in  bankruptcy  did 
not  oust  a  state  court  of  jurisdiction  to  enter- 
tain an  action  by  the  pledgee  to  foreclose  his 
lien,  but  at  most  authorized  the  bankruptcy 
court  to  enjoin  the  prosecution,  or  the  state 
court  to  stay  it. 

5.  Bankbuptcy  «5>214  —  Oobpobations  «=» 
123(24)— Plkdqe  of  Stock— Enfobcemknt. 

A  pledgor  of  stock,  or  his  creditors  on  his 
bankruptcy,  were  not  entitled  to  ask  that  the 
pledgee,  who  had  a  matured  and  present  right 
to  realize  upon  his  security  should  be  required 
to  defer  the  exercise  of  such  right  indefinitely, 
to  await  a  purely  problematical  increase  in  the 
price  which  might  be  realized  at  a  sale. 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  William  H.  Dona- 
hue, Judge. 

Action  by  Heniy  T.  Qrlffin  against  F.  M. 
Smith.  From  a  decree  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

Plllsbury,  Madison  &  Sutro,  of  San  Fran- 
cisco, for  appellant  St.  Sure  &  Rose,  of 
Oakland,' for  respondent 

SLOSS,  J.'  On  June  12,  1912,  the  defend- 
ant executed  and  delivered  to  plaintiff  a  de- 
mand note  for  $3,000,  secured  by  a  pledge  of 
certain  shares  of  stock.  A  collateral  agree- 
ment, made  at  the  same  time,  authorized  the 
holder  of  the  note,  In  case  of  default  to  sell 
the  pledged   property  at  public  or   private 


sale,  with  or  wlthoat  notice  to  the  pledgor. 
This  action  was  brought  in  January,  1914, 
to  foreclose  the  lien  of  the  pledge.  The  court 
found  that  $750  of  the  principal  and  $160.06 
of  the  Interest  due  on  the  note  was  unpaid, 
and  that  the  plaintiff  had  waived  any  right 
to  a  deficiency  or  personal  judgment  against 
the  defendant  A  decree  was  accordingly  en- 
tered for  the  sale  of  the  pledged  property 
by  a  commissioner  and  for  the  foreclosure  of 
defendant's  right  of  redemption.  The  de- 
fendant appeals  from  the  Judgment 

His  sole  contention  Is  that  the  court  below 
should  have  stayed  its  hand  because  of  the 
pendency  of  bankruptcy  proceedings.  It  was 
alleged  in  the  answer,  and  fotmd  by  the 
court  that  on  July  24,  1913,  there  was  filed 
in  the  Uniteu  States  District  Court  In  and 
for  the  Northern  District  of  California,  a  pe- 
tition praying  that  the  defendant  herein  be 
declared  an  involuntary  bankrupt;  that  said 
defendant  had  appeared  in  said  proceeding, 
but  no  adjudication  vTith  respect  to  his  bank- 
ruptcy had  been  made. 

[1-3]  The  plaintiff's  pledge  was  valid  un- 
der the  laws  of  this  state,  it  was  created 
more  than  four  months  before  the  filing  of 
the  petition  against  the  defendant  and  its 
validity  was  In  no  way  affected  by  the  bank- 
ruptcy proceeding.  Bankruptcy  Act,  f  67, 
subd.  "d"  (U.  S.  Comp.  St  1916,  |  9651).  The 
trustee  appointed  upon  an  adjudication  of 
bankruptcy,  if  there  had  been  such  adjudica- 
tion, would  have  taken  only  such  Interest  In 
the  stock  as  the  debtor  had — that  Is,  a  title 
subject  to  the  interest  of  the  plaintiff  under 
his  pledge.  7  C.  J.  185.  Since  the  judgment 
under  review  did  not  decree  any  personal  lia- 
bility, it  gave  to  plaintiff  no  more  than  lie 
had  by  the  terms  of  the  collateral  agreemeoi: 
viz.,  the  right  to  sell  and  apply  the  proceeds 
to  the  payment  of  his  debt  This  right 
which  might  have  been  exercised  without 
resort  to  any  court,  was  not  affected  by  the 
bankruptcy  proceedings.  Hlscock  v.  Varlck, 
206  U.  S.  28,  27  Sup.  Ct  681,  61  L.  Ed.  945. 

[4,,S]  The  filing  of  the  petition  in  bank- 
ruptcy dltf  not  oust  the  state  court  of  Juris- 
diction to  entertain  the  present  action.  T 
C.  J.  204,  205.  The  most  that  could  poan 
slbly  be  claimed  is  that  bankruptcy  court 
might  have  enjoined  the  prosecution,  in  a 
state  court,  of  an  action  which  might  Inter- 
fere with  Its  own  administration  of  the  es- 
tate, and  that,  on  like  grounds,  the  state 
court  itself  should  have  granted  a  stay.  But 
no  case  was  made  calling  for  the  interven- 
tion of  the  bankruptcy  court  The  answer 
avers  that  the  pledged  shares  of  stock  bad 
no  "market  value,"  and  that,  If  they  were 
sold  under  the  most  favorable  circumstances, 
they  would  not  bring  enough  to  satisfy  plain- 
tiffs demand.  If  this  were  so,  there  would 
be  no  surplus  available  to  the  appellant's 
other  creditors,  and  the  estate  In  bankruptcy 
would  have  no  Interest  in  seeking  to  control 
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the  forecIoBtire  sale.  In  re  HoUoway  (D.  0.) 
93  Fed.  638.  Tbe  answer  alleges  farther, 
on  information  and  belief,  that  "the  actual 
value  of  the  stock  is  in  excess  of  the  amount 
due  to  the  plaintiff."  There  is  no  attempt  to 
state  what  value  the  stock  has  above  the 
amount  of  the  debt  But  if,  overlooking  the 
defective  form  of  the  pleading,  we  take  it 
as  intended  to  aver  that  a  substantial  sur- 
plus above  plaintllTs  claim  might  be  realized 
If  the  sale  were  postponed,  the  allegation  is 
still  InsufiSdent  The  plaintiff,  as  pledgee, 
has  a  matured  and  present  right  to  realize 
ui)on  his  security.  The  pledgor  is  not  Jus- 
tified in  asking  that  the  exercise  of  this 
right  be  deferred  indefinitely  to  await  a 
purely  problematical  increase  in  the  price 
which  might  be  realized  at  a  sale.  Nor  are 
the  general  creditors  of  the  alleged  bankrupt 
entitled  to  this  Indulgence. 

The  answer  sbowed  no  ground,  therefore, 
for  staying  the  proceedings,  or  otherwise  in- 
terfering with  the  plaintiff  in  the  pursuit 
of  his  remedy.  In  this  view,  the  further 
points  made  by  the  appellant  become  imma- 
terial. 

The  Judgment  is  afBrmed. 

We  concur:  SHAW,  J.;  BIOHAHDS, 
Judge  pro  tern. 


077  Cal.  498) 

HUDSON  V.  UKIAH  WATEE  &  IMPEOVE- 
MENT  00.    (S.  F.  7680.) 

(Supreme  Court  of  California.    Feb.  15,  1918. 
Rehearing  Denied  March  14,  1918.) 

1.  Waters  ano  Water  Coubses  *=>152(11)— 

AFFBOPRIATIOIT — LlUITINO  BT  Decbeb. 
An  old  decree  limiting  a  water  right  to 
what  could  be  conveyed  from  defendant's  pipes 
through  a  half-inch  pipe  means  the  quantity 
that  could  then  be  conveyed,  and  a  later  de- 
cree, attempting  sach  limitation,  but  not  pro- 
viding for  increased  pressure  and  lessened  fric- 
tion, enlarges  such  right  to  include  water  here- 
after acquired  by  defendant,  which  is  error. 

2.  Waters  and  Water  Courses  «=»152(11)— 

DeCBEE— KNI.ABaiNO    IRlOHT    Appubtenakt 
TO  L>AND. 

A  decree  erroneously  enlarging  a  water  right 
limited  by  contract  and  former  dfecree  from  its 
being  appnrtenant  to  four  acres  of  land  to  in- 
clude an  additional  tract,  and  ignoring  a  limita- 
tion to  what  may  be  used  in  sprinkling  with  a 
hose,  requires  reversal. 
8.  Waters  and  Water  Coubses  <3=>143— Ap- 

PBOPBiATioN— Quantity  of  Water. 
Plaintiff's  right  to  establish  her  private  wa- 
ter right  as  against  the  public  served  by  defend- 
ant corporation  would  be  measured  not  by  the 
amount  claimed  by  her  predecessors,  but  by  the 
amount  which  had  been  actually  taken  for  ben- 
eficial nse  on  the  land  to  which  appurtenant. 
4.  Waters  and  Water  Courses  «=>152(11)— 

Rights— SucoKSSOB  in  Interest  Bound  bt 

Decree. 
In  BO  far  as  a  company  is  bound  by  a  judg- 
ment against  its  predecessors  confirming  the 
rights  of  plaintiff's  predecessors  to  preferential 
right  in  water  appropriated  to  pubUc  use,  it  is 
estopped  from  claiming  such  rights  unlawful. 


5.  Waters  and  Water  Courses  €=9130— Af- 
PBOPBiATioN— Public  Use. 
While  plaintiff  might  enlarge  her  right  to 
use  a  certain  quantit:^  of  water  from  defend- 
ant's pipes  by  prescription  or  implied  grant, 
yet  no  such  right  can  be  acquired  against  waters 
appropriated  or  acquired  by  defendant  for  pub- 
lic use. 

Department  2.  Appeal  from  Superior 
Court,  Mendocino  County;  3.  Q.  White, 
Judge. 

Action  by  Grace  Hudson  against  the  Uklah 
Water  &  Improvement  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

Robert  Duncan,  of  Uklah,  for  appellant 
Preston  &  Preston,  of  Ukiah,  for  respondent 

WILBUR,  J.  Defendant  appeals  from  the 
judgment  establishing  plaintiff's  water  right 

[1,  2]  The  water  right  In  question  was  be- 
fore this  court  In  Farmer  v.  Uklah  Water  Co.,' 
66  Cal.  11.  Plaintiff  claims  as  the  successor 
to  the  plaintiff  in  that  case  by  mesne  con- 
veyances of  the  land  owned  by  Farmer,  and 
seeks  to  bind  the  defendant  as  the  successor 
of  the  defendant  corporation,  the  UUlah  Wa- 
ter Company.  Assuming,  without  deciding, 
that  the  parties  hereto  are  bound  by  the  de- 
cree in  the  case  of  Farmer  v.  Uklah  Water 
Co.,  the  judgment  must,  nevertheless,  be  re- 
versed for  the  reason  that  the  water  right 
described  therein  is  entirely  different  from 
the  water  right  confirmed  in  the  decree  in 
Farmer  v.  Uklah  Water  Co.  To  make  this 
apparent,  it  will  be  necessary  to  state  some 
of  the  facts  and  to  compare  the  provisions  of 
the  decree  in  the  former  case  and  in  this 
case.  At  the  time  of  the  rendition  of  the 
decision  In  Fanner  v.  Ukiah  Water  Co., 
supra,  the  defendant  corporation  therein  was 
appropriating  a  portion  of  the  water  of  Gib- 
son creek  by  means  of  a  dam,  diverting  the 
water  Into  its  reservoir,  and  conducting  the 
same  therefrom  in  a  two-inch  pipe,  to  which 
plaintiff's  predecessors  attached  a  half-inch 
pipe,  and  it  was  to  this  water  of  Gibson  creek 
so  diverted  that  the  decree  declared  plaln- 
UfTs  right.  That  decree  was  entered  on  re- 
trial after  reversal,  and  described  the  water 
right  of  plaintiff  therein  with  reference  to 
the  amount  of  water  that  would  flow  through 
a  half-inch  pipe,  as  does  the  decree  in  this 
case.  That  amount  varies  with  supply,  pres- 
sure, and  friction.  Since  the  decree  in  Far- 
mer V.  Ukiah  Water  Co.,  the  defendant  has 
increased  the  supply  by  diverting  all  the 
water  of  Gibson  creek,  by  diverting  water 
from  Orr  creek,  and  by  pumping  water  from 
wells  on  Russian  river.  It  has  increased  the 
pressure  by  diverting  the  water  a  mile  high- 
er up  Gibson  creek  and  constructing  reser- 
voirs at  a  higher  elevation,  and  it  has  de- 
creased the  friction  in  the  pipes  by  increas- 
ing to  six  Inches  the  diameter  of  the  pipe  to 
which  plaintiff's  one-half  Inch  pipe  is  at- 
tached.   It  is  evident  that  the  plaintiff  will 
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receive  a  vastly  greater  quantity  of  water 
through  a  half-Inch  pipe  under  the  circum- 
stances stated  than  under  the  system  as  es- 
tablished at  the  time  her  right  was  granted 
to  her  predecessor.  But  the  decree  also  con- 
firms In  plaintiff  a  right  for  all  future  time 
to  use  the  pipes  and  water  of  the  defendant 
corporation.  If  It  erects  new  reservoirs  at 
greater  elevation  and  establishes  larger  pipe 
lines,  the  plaintiff  under  this  decree  would 
be  entitled  to  the  increased  flow  in  her  one- 
half  inch  pipe  due  to  such  increased  supply, 
for  the  decree  herein  provides  that: 

"Plaintiff  is  the  owner  of  so  much  of  the  wa- 
ter of  the  defendant  corporation  as  may  now  or 
hereafter  at  any  time  flow  in  or  through  their 
aque<luct8,  reservoirs,  or  pipes,  as  may  or  can 
be  conveyed  in,  through  or  oy  a  pipe  or  aqueduct 
oue-balf  inch  in  diameter.  Also  the  right  to 
draw  such  supply  of  water  from  the  main  pipes, 
aqueducts,  or  reservoirs,  of  the  said  defendant 
corporation." 

Thus,  it  will  be  observed,  the  decree  se- 
cures to  plaintiff  and  her  successors  an  un- 
divided interest  not  only  In  all  waters  now 
owned  by  the  defendant,  or  passing  through 
Its  pipes,  but  all  water  that  may  from  any 
source  subsequently  be  diverted  Into  said 
pipes,  and  this  without  regard  to  the  ques- 
tion as  to  whether  or  not  the  waters  of  Gib- 
son creek  have  become  exhausted  for  any 
reason.  In  the  former  decree  there  were 
also  limitations  upon  the  amount  of  water 
plaintiff's  predecessors  were  entitled  to  re- 
ceive through  their  half-inch  pipe,  which  are 
entirely  ignored  in  the  decree  in  this  case. 
The  right  to  irrigate  'was  restricted  "to  wa- 
ter that  may  be  used  In  sprinkling  by  means 
of  a  hose,"  etc.,  and  It  was  therein  provided 
"that  nothing  herein  contained  shall  author- 
ize the  plaintiff  to  use  said  right  and  privi- 
lege for  purposes  of  speculation,"  probably 
meaning  that  plaintiff  was  not  allowed  to 
sell  water  for  use  by  others.  But,  for  an 
even  more  obvious  enlargement  of  the  plain- 
tiff's water  right.  It  Is  necessary  that  the 
judgment  be  reversed.  The  water  right 
which  plaintiff  claims  by  mesne  conveyances 
of  land  as  aforesaid  is  appurtenant  to  a 
piece  of  land  about  four  acres  In  extent, 
known  as  the  Fox  property.  Since  the  ac- 
qulsltloil  of  that  land  she  has  also  acquired 
aa  adjoining  piece  of  property,  known  as  the 
Bennett  property.  By  the  terms  of  this  de- 
cree, perhaps  by  an  inadvertence,  the  water 
is  made  appurtenant  to  both  properties,  l^is 
enlargement  of  the  right  is  particularly  im- 
portant because  of  the  above-mentioned  limi- 
tations Imposed  In  the  decree  In  Farmer  v. 
Ukiah  Water  Co.  upon  the  right  to  irrigate, 
etc.,  even  upon  the  Fox  property. 

[3]  Plaintiff  claims  her  right  under  La 
Mar,  one  of  three  partners  who  originally 
formed  the  copartnership  known  as  the 
Vklah  Witter  Company,  succeeded  by  the 
Ukiah  Water  Company,  a  public  service  cor- 
poration, defendant  in  Farmer  v.  L'klah  Wa- 
ter Co.  The  defendant  in  the  case  at  bar  Is 
a  public  service  corporation  In  charge  of  a 


public  utility,  organized  since  the  Constitu- 
tion of  1879,  and  supplying  the  inhabitants 
of  the  city  of  Ukiah  with  water  purchased  or 
appropriated  by  it  since  its  organization. 
Where  the  plaintiff  seeks  to  establish  her 
private  right  to  water  as  against  the  right  of 
the  public  served  by  the  defendant,  her  right 
would  be  measured  not  by  the  amount  of 
water  which  La  Mar  claimed,  nor  by  the 
amount  which  would  flow  through  a  half- 
inch  pipe,  but  by  the  amount  which  had  been 
actually  taken  and  applied  to  a  beneficial  use 
upon  that  land.  The  "right  to  priority  In 
the  use  of  water  would  also  be  measured  ac- 
cording to  these  facts  and  limited  to  this 
quantity."  Leavltt  v.  Lassen  Irr.  Co.,  157 
CaL  82,  86,  106  Pac.  404,  29  L.  R.  A.  (N.  S.) 
213.  It  Is  because  the  water  was  used  with 
the  land  for  Its  benefit  that  it  was  held  to 
be  appurtenant  to  the  land  in  question.  Far- 
mer V.  Ukiah  Water  Co.,  supra.  There 
should  be  no  difficulty  upon  a  new  trial  In 
fixing  the  quantity  of  water  to  which  plain- 
tiff la  entitled,  if  any.  In  terms  of  gallons 
per  month,  based  upon  the  amount  that  was 
used  upon  the  Fox  property  during  the  time 
that  the  Ukiah  Water  Company,  a  corpora- 
tion, defendant  In  said  Farmer  Case,  was 
furnishing  such  water  (1872-1895). 

[4]  Appellant  claims  that  the  conveyance, 
if  any,  to  the  plaintiff  or  her  predecessors 
gives  her  such  a  preferential  right  in  waters 
devoted  to  public  use  as  Is  void  under  the 
law,  citing  such  cases  as  Leavltt  v.  Lassen 
Irr.  Co.,  supra.  People  v.  Kerljer,  152  Cal. 
732,  93  Pac.  878,  125  Am.  St.  Rep.  93,  aty 
of  South  Pasadena  y.  Pasadena  Water  Co., 
152  Cal.  579,  93  Pac.  400,  Bylngton  v.  Sacra- 
mento Valley,  etc.,  Co.,  170  CaL  124,  148  Pac. 
791,  arising  under  article  11,  |  19,  of  the 
Constitution,  and  Price  v.  Riverside  Land  & 
Irr.  Co.,  66  Cal.  432,  under  the  law  and  the 
Constitution  previous  to  the  Constitution  of 
1879.  But  this  principle  does  not  apply  in 
this  case  except  with  reference  to  the  stat- 
ute of  limitations,  which  will  be  hereafter 
discussed,  for,  as  was  held  in  C3ty  &  County 
of  San  Francisco  v.  Itsell,  80  CaL  57,  22  Pac. 
74,  even  though  there  is  no  power  in  the 
first  Instance  to  make  such  conveyance,  a 
Judgment  establishing  a  private  right,  al- 
though erroneous  In  law,  is  nevertheless 
binding  upon  tlie  company  and  its  succes- 
sors, so  that  in  so  far  as  the  defendant  here 
Is  bound  by  the  decree  In  Farmer  v.  Ukiah 
Water  Co.,  It  is,  to  that  extent,  barred  from 
claiming  that  the  right  therein  confirmed  is 
violative  of  the  law  against  creating  prefer- 
ential rights  in  water  appropriated  to  public 
use. 

[5]  The  findings  and  decree  herein  are  bas- 
ed In  part  upon  a  prescriptive  right  in  the 
plaintiff.  Whether  during  the  42  years  that 
plaintiff  and  her  predecessors  have  used  wa- 
ter from  the  pipes  of  the  Ukiah  Water  Com- 
pany (1872-1895)  and  of  the  defendant  (1895- 
1914)  the  use  has  been  enlarged  does  not  ap- 
pear from  the  findings  or  decree,  but  the  «▼!• 
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dence  wonM  seem  to  Indicate  that  the  nse 
had  been  about  the  same.  If  this  question 
arises  upon  a  new  trial,  it  Is  sufficient  to  say 
that  In  so  far  as  any  right  to  water  is  claim- 
ed by  the -plaintiff  by  reason  of  prescription 
or  Implied  ^aut,  no  such  right  can  thus  be 
created  against  the  waters  appropriated  or 
acquired  for  public  use  by  the  defendant 
LesTitt  V.  Lassen  Irr.  Co.,  supra ;  People  ▼. 
Kerber,  supra;  HoUaday  v.  San  Francisco, 
124  Cal.  352,  67  Pac.  146;  County  of  Yolo 
V.  Barney,  79  CaL  S78,  21  Pac  833,  12  Am. 
St.  Rep.  152. 

Appellant  makes  the  point  that  the  Ukiah 
Water  Company  could  not  and  did  not  trans- 
fer all  its  properties  to  the  defendant  com- 
pany. On  a  new  trial  other  and  different  evi- 
dence as  to  the  relation  of  the  defendant  to 
the  Ukiah  Water  Company,  a  corporation, 
and  the  properties,  may  be  presented,  so  that 
we  deem  it  unnecessary  to  discuss  this  ques- 
tion, as  the  general  question  lias  been  dis- 
cussed in  recent  cases  by  this  court,  as  well 
as  those  dted  by  counseL  Byington  v.  Sae- 
ramento  Valley,  eta,  Co.,  supra;  Southern 
Padflc  Co.  et  aL  v.  Spring  Valley  Water 
Works  et  al.,  173  CaL  291,  150  Pac.  865,  L. 
R.  A.  1917B,  680;  Limonelra  Co.,  Farmers' 
Ditch  Irr.  Co.  «t  aL  v.  Itailroad  Comm.  of 
California,  174  CaL  232,  162  Pac.  1033. 

Hie  complaint  states  a  cause  of  action. 

Judgment  reversed. 

We  concur:  MELVIN,  J.;  VIOTOB  B. 
SHAW,  Judge  pro  tern. 

(177  Cal.  484) 

AVERT  v.  WILTSEE.     (S.  F.  7564.) 
(Supreme  Court  of  California.    Feb.  13,  1918.) 

1.  Tbial  *=»48— Recbptton   of   Evidercb — 

AOMISSIBILITT  fob  PABTICUI.AB  PUBPOSES. 

In  an  attorney's  action  for  services  In  vari- 
ous matters,  a  verified  complaint  filed  against 
defendant  in  an  action  brought  by  third  parties, 
cbarging  him  with  fraud,  was  properly  admitted 
to  (how  tbe  nature  and  cbaracter  of  the  serv- 
ices performed  by  plaintiff  in  wardinK  off  the  fil- 
ing of  the  complaint,  in  negotiating  with  the 
attorneys  for  the  plaintiff  in  such  suit,  and  in 
■ecaring  its  dismissal,  .though  it  might  be  sus- 
pected that  the  jury  was  improperly  influenced 
by  the  charge  of  fraud,  and  though  it  might  have 
l>een  more  just  to  have  excluded  the  evidence, 
e8peciall]r  Vhere  the  court  and  counsel  made  ev- 
ery possible  effort  to  prevent  the  jury  from 
giving  it  any  other  effect  than  that  for  which  it 
was  offered. 

2.  Appsal  and  Ebbob  <S=9ll70(7)— Rkvkbsal 
—Statute — Habuless  Erbob. 

Code  Civ.  Proc.  g  1854,  provides  that  when 
part  of  an  act,  declaration,  conversation,  or 
writing  ia  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into 
by  tbe  other,  and  that  when  a  detached  act, 
etc.,  is  given  in  evidence,  any  other  act,  etc., 
which  is  necessary  to  make  it  understood  may 
also  be  given  in  evidence.  Held  that,  where  in 
an  attorney's  action  for  services  he  introduced 
letters  written  by  defendant  to  third  parties,  the 
exclusion  of  the  letters  written  by  tbe  third 
parties  in  reply  which  had  not  been  communicat- 
ed  to  plaintiff,   and   which   contained   hearsay 


statements  that  plaintiff  had  neglected  bis  duty, 
was  not  prejudicial  under  Const,  art.  6,  {  4^, 
prolHbiting  the  setting  aside  of  Judgments  for 
errors  not  resulting  in  a  miscarriage  of  justice. 

3.  Evidence  €=>155(1)  —  Admissibility  bt 
Reason    or    Admission    or    Similar    Evi- 

DENCE. 

Under  Code  Civ.  Proc  {  1854,  where  evi- 
dence otherwise  incompetent  is  relevant,  if  at 
all,  only  because  connected  with  other  evidence 
in  tbe  case,  and  would  have  little,  if  any, 
weight,  but  would  be  prejudicial  if  erroneous, 
any  doubt  as  to  its  connection  with  tbe  evidence 
already  admitted  should  be  resolved  against  its 
admission. 

4.  Principal  AND  AoENT  4=all6(l)—AuTH0B- 
ITT — Undisclosed  Limitation. 

Defendant's  instructions  to  bis  agent  with 
reference  to  the  scope  of  his  employment  were 
inadmissible  against  an  attorney  to  whom  they 
were  never  communicated,  and  who  had  been  no- 
tified by  defendant  that  tbe  agent  represented 
him,  and  was  thereby  fully  justified  in  confer- 
ring with  the  agent  concerning  the  various  mat- 
ters on  which  he  was  employed. 

5.  Evidence  «=»368(7)  —  Docuusntabt  Evi- 
dence— Compelling  Pboouction. 

Code  Civ.  Proc.  {  1855,  subd.  2,  provides 
that  there  can  he  no  evidence  of  the  contents  of 
a  writing  other  tban  the  writing  itself,  except  in 
the  case,  among  others,  when  the  original  is  in 
the  possession  of  the  party  against  whom  tbe 
evidence  is  offered,  and  he  faila  to  produce  it 
after  reasonable  notice.  Section  1938  provides 
that,  if  a  writing  be  in  the  custody  of  the  ad- 
verse party,  he  must  first  have  reasonable  notice 
to  produce  it,  and  that,  if  be  then  fail  to  do  so, 
its  contents  may  be  proved  as  in  case  of  its 
loss.  Section  4u4  provides  that  the  items  of  an 
account  need  not  be  pleaded,  but  that  the  plead- 
er must  deliver  to  the  adverse  party  within  five 
days  after  demand^a  copy  of  the  account  or  be 
precluded  from  givmg  evidence  thereof.  Section 
1000  authorizes  any  court  or  judge  to  order  ei- 
ther party  to  give  to  the  other  an  inspection  and 
copy,  or  j>ermission  to  take  a  copy  of  entries  of 
accounts  in  any  book,  etc.  Beld  that,  where 
the  trial  of  an  action  by  an  attorney  for  serv- 
ices began  April  28th,  and  the  jury  were  in- 
structed June  4th,  and  the  action  bad  been 
pending  for  more  than  a  year  when  defendant 
on  the  16th  day  of  the  trial  demanded  the  pro- 
duction of  plaintiff's  books,  which  were  then  in 
New  York,  the  court  did  not  err  in  refusing  to 
order  the  production  of  the  books,  as  plaintiff 
was  entitled  to  reasonable  notice  to  produce 
them. 

Department  2,  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Bernard  J.  Flood,  Judga 

Action  by  Brainard  Avery  against  Ernest 
A.  Wiltsee.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Charles  S.  Wheeler  and  3dtm  F.  Bowie, 
both  of  San  Francisco  (Charles  S.  Wheeler, 
Jr.,  of  San  Francisco,  of  counsel),  for  appel- 
lant. Wise  &  O'Connor,  of  San  Francisco, 
for  respondent 

WILBUR,  J.  Defendant  appeals  from  a 
Judgment  after  verdict  for  the  sum  of  $7,- 
500,  In  an  action  for  attorney's  fees.  The 
main  proposition  urged  is  that  the  evidence 
is  insufficient  to  Justify  the  verdict  Tbe  type- 
written transcript  containing  the  testimony 
of  only  two  witnesses,  plaintiff  and  defend- 
ant, with  exhibits,  covers  3,000  pages;    the 
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printed  brlefis  880  pages.  Plaintiff  claims 
that  for  more  than  two  years  he  was  active- 
ly engaged  as  attorney  for  the  defendant  In 
an  endeavor  to  combine  certain  mining  prop- 
erties In  Mexico,  to  adjust  the  claims  against 
said  properties,  to  settle  a  lawsuit  growing 
ont  of  the  transactions  Involved  therein,  and 
In  so  doing  participated  In  the  organization 
of  a  corporation  in  Canada  to  take  over  said 
properties  and  issued  Its  stock  and  deben- 
tures, the  same  to  be  sold  for  the  purpose  of 
paying  off  certain  judgments  and  claims 
against  the  Mexican  mining  propertlea  TbB 
amount  Involved  In  these  various  transac-' 
tions  was  $4,000,000.  Plaintiff  sued  for  $25,- 
000  attorney's  fees.  The  contentions  of  the 
respective  parties  were  submitted  to  the  Jury 
under  instructions  which  are  conceded  to  be 
correct  Defendant  contends  that  certain 
services  performed  by  the  plaintiff  were  not 
authorized  by  him  and  were  without  any 
value,  etc.  All  the  evidence  for  and  against 
these  claims  was  submitted  to  the  Jury.  It 
is  sufficient  to  say  that  there,  was  substan- 
tial evidence  to  Justify  the  verdict 

[1]  Certain  rulings  of  the  trial  oourt  on 
the  admissibility  of  documentary  evidence 
are  complained  of  by  defendant  In  each  In- 
stance the  contents  of  the  documents  were 
confessedly  incompetent  as  hearsay  declara- 
tions of  tUrd  parties.  £ach  was  offered  -be- 
cause of  Its  more  or  less  remote  connection 
with  the  Issues  in  the  casa  The  plaintiff 
offered  In  evidence  a  verified  complaint  filed 
against  defendant  in  an  action  brought  by 
certain '  stockholders  in  one  of  the  mining 
companies  Involved  in  the  proposed  organiza- 
tion, charging  the  defendant  with  fraud.  It 
was  conceded  that  the  defendant  was  not 
guilty  of  the  fraud  therein  charged,  but  the 
ground  upon  which  the  complaint  was  offer- 
ed was  to  show  the  nature  and  character  of 
the  services  performed  by  the  plaintiff  in 
warding  off  the  filing  of  the  complaint  and 
in  negotiating  with  the  attorneys  for  the 
plaintiff  in  that  fraud  suit  and  finally  In  se- 
curing its  dismissaL  Court  and  counsel 
made  every  possible  effort  to  prevent  the 
Jury  from  giving  the  evidence  any  other  ef- 
fect than  that  for  which  it  was  offered.  Not- 
withstanding this,  ai^>ellant  claims  that  the 
ruling  Is  prejudicially  erroneous  because  "ac- 
cusations of  misrepresentations  and  fraud 
attached  to  any  person's  name  are  calculated 
to  create  prejudice  against  such  person." 
But  where,  as  here,  the  evidence  la  clearly 
admissible  for  one  purpose,  Its  reception  in 
evidence  is  not  error,  even  though  we  may 
suspect  that  the  Jury  was  improperly  influ- 
enced thereby,  and  even  though  It  would  have 
been  more  Just  to  have  excluded  the  evidence. 

[2,  S]  The  defendant  offered  in  evidence  cer- 
tain letters  written  by  third  parties  to  blm. 
Mono  of  these  letters  nor  any  information 
contained  therein  had  been  communicated  to 
the  plaintiff.  They  contained  statements, 
confessedly  hearsay,  that  the  plaintiff  had 


neglected  his  duty.  Hia  defendant  offered 
these  letters  as  a  part  of  the  correspondence 
between  defendant  and  the  said  third  par- 
ties, to  explain  certain  letters  of  the  defend- 
ant in  reply  thereto  already  introduced  in 
evidence  by  the  plalnUfC.  The  rule  upon  that 
subject  Is  that: 

"When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one 
party,  the  whole  on  the  same  subject  may  be  in- 
quired into  by  the  ottier;  •  •  •  and  when  a 
detached  act,  declaration,  conversation,  or  writ- 
ing is  given  in  evidence,  any  other  act,  declara- 
tion, conversation,  or  writing  which  is  necessary 
to  make  it  understood  may  also  be  given  in  evi- 
dence."    Section  1854,  Code  Civ.  Proc 

It  is  by  no  means  easy  to  apply  this  rule 
to  all  the  ramifications  of  the  evidence  in  a 
trial.  In  passing  upon  the  admissibility  of 
such  evidence,  where  the  connection  is  doubt- 
ful, it  is  a  safe  rule  to  exclude  evidence  oth- 
erwise lnoomi)etent  where  its  admission 
would  l>e  prejudicial  if  .erroneous.  A  court 
should  be  reluctant  to  admit  evidence  which 
in  itself  Is  Incompetent  because  of  a  more 
or  less  remote  or  inferential  connection  with 
evidence  that  Is  properly  admitted.  The 
purpose  of  a  trial  is  to  do  Justice  between 
the  parties,  and  even  though  such  evidence^ 
by  reason  of  some  slender  thread  of  connec- 
tion, is  technically  admissible  under  the 
above  rule,  it  is  not  prejudicial  error  to  re- 
ject it  unless  its  rejection  results  in  a  "mis- 
carriage of  Justice."  Const  Cat  art  6,  i 
4^.  Where  a  party  seeks  to  introduce  in- 
competent evidence,  relevant  if  at  all,  only 
because  connected  with  other  evidence  al- 
ready In  the  case,  and  admissible  solely  be- 
cause of  such  connection,  and  where.  If  er- 
roneously admitted,  it  would  be  prejudicial 
to  one  of  the  parties,  and  would  have  little. 
If  any,  proper  weight  with  the  Jury,  the  trial 
court,  if  in  doubt  as  to  the  sufficiency  of  the 
tMnnectlon  shown,  should  resolve  the  doubt 
in  favor  of  the  exclusion  of  the  evidence^ 
for  the  error  in  its  exclusion,  if  any,  would 
not  be  prejudicial  to  either  party,  while  the 
error  in  its  receptl<m,  if  any,  would  be  preju- 
dicial to  the  party  against  whom  It  is  offer- 
ed. Suffice  It  to  say  that  no  prejudicial  er- 
ror was  committed  in  the  exclusion  of  these 
letters.  It  Is  therefore  unnecessary  to  enter 
Into  an  elaborate  discussion  of  the*  situation 
which  defendant  claims  sufficiently  connects 
these  letters  with  the  evidence  to  make  them 
competent 

[4]  Appellant  offered  evidence  of  his  in- 
structions given  to  an  agent  named  Mayer 
with  reference  to  the  scope  of  his  employ- 
ment These  instructions  were  never  com- 
municated to  the  plaintiff,  who  had  been  no- 
tified by  the  defendant  that  Mayer  repre- 
sented him  and  was  thereby  fully  Justified  in 
conferring  with  Mayer  concerning  the  vari- 
ous matters  on  whiCh  he  was  employed. 
Plaintiff  did  not  base  his  claim  of  employ- 
ment upon  the  authority  of  Mayer  at  all,  bat 
upon  direct  employment  by  the  defendadt. 
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No  error  was  oommltted  In  excluding  this 
testimony. 

[(}  Appellant  complains  that  the  court  re- 
tosed  to  make  an  order  during  the  trial  di- 
recting the  plalntUt  to  produce  his  account 
books  showing  the  expenditures  made  by 
plaintiff  on  behalf  of  the  defendant.  The  de- 
mand for  the  production  of  these  books  was 
made  on  the  16th  day  of  the  trial.  The  case 
had  been  pending  for  more  than  a  year.  The 
trial  began  April  28,  1915,  and  the  Jury  were 
Instructed  June  4,  1915.  At  the  time  the  de- 
mand was  made  the  books  were  in  New  York. 
Plaintiff  was  entitled  to  reasonable  notice  to 
produce  said  books.  Section  1855,  subd.  2, 
and  section  1938,  Code  Civ.  Proc.  Defend- 
ant could  have  demanded  a  bill  of  particu- 
lars (section  454,  Ck>de  Civ.  Proc),  or  an  in- 
spection of  these  books  (section  1000,  Code 
ClT.  Proc.).  Not  having  done  so,  there  was 
no  error  In  refusing  the  demand  made  at  the 
txlal  under  the  drciunstances  indicated. 

The  Judgment  is  affirmed. 

We  concur:  VICTOB  B.  SHAW,  Judge 
pro  tem.;   ME^LVIN,  J. 


an  CaL  SM) 

lOUNGBBBG  t.  SOUTH  END  WAEE- 

HOUSB  CO.    (S.  F.  7904.) 

(Supreme  Court  of  California.    Feb.  15,  1918. 

Behearing  Denied  March  14, 1918.) 

1.  CONTKACTB    <3=>a46(l)— EXTIMODIBHMKKT— 

Subsequent  Comtsact. 
A  contract  by  a  warehouse  company  to  de- 
Urer  to  plaintiff  one-fonrth  of  its  net  income  in 
payment  for  bis  aervices  as  specified  in  the  con- 
tract was  extinguished  by  subsequent  written 
contract,  made  when  the  company  was  insol- 
vent, providing  that  plaintiff  and  another  should 
assume  the  company's  indebtedness,  and  that 
plaintiff  should  draw  no  money  except  his  sal- 
ary as  fixed  by  such  contract. 

2.  Appkai.  ano  e:bbob  ®:9l062(8)— Habuubbs 
E&BOB— Admission  of  Evidence. 

In  such  case,  the  admission  of  evidence  as 
to  the  oral  understanding  of  the  parties  as  to 
the  later  contract,  if  improper,  was  an  imma- 
terial error,  where  the  court  was  bound  to  de- 
cide that  the  later  contract  prevented  plaintiff's 
recovery. 

Department  1.  Appeal  from  Superior 
Coort,  City  and  County  of  San  Francisco; 
Frank  J.  Murasky,  Judge. 

Action  by  Charles  J.  Youngberg  against 
the  South  End  Warehouse  Company.  Judg- 
ment for  defendant,  and  plaintiff  api>eals. 
Affirmed. 

Wm.  M.  Sims,  of  San  Francisco  (F.  A. 
Plank,  of  san  Francisco,  of  counsel),  for  ap- 
pelant W.  C.  Sharpsteln,  of  San  Frands- 
eo,  for  resp<»)dent. 

BICHABDS,  Judge  pro  tem.  This  Is  an 
appeal  from  a  Judgment  in  favor  of  the  de- 
fMdant  in  an  action  brought  by  the  plaintiff 
to  recover  the  sum  of  112,301.33,  claimed  to 
have  become  due  to  him  under  a  certain  wrlt- 
toi  agreement  made  and  entered   Into  be- 


tween the  parties  hereto  on  Febraaryl,  1909, 
and  which  provided  for  the  delivery  by  de- 
fendant to  plaintiff  of  one-fonrth  of  its  net 
income  and  profits,  in  payment  for  the  rendi- 
tion by  the  plaintiff  of  certain  services  to  the 
defendant,  as  set  forth  In  said  agreement 
The  defendant  in  its  answer  admits  the  mak- 
ing of  said  original  agreement,  and  the  per- 
formance for  a  time  of  certain  services  by  the 
plaintiff  thereunder,  but  denies  that  there 
was  ever  any  greater  sum  than  $2,400  due  or 
owing  to  said  plaintiff  under  such  agree- 
ment; and  by  way  of  further  answer  and  de- 
fense avers  that  by  a  subsequent  agreement 
in  writing,  entered  liito  between  the  parties 
on  April  15,  1911,  the  said  plaintiff  waived 
and  released  his  claims  against  the  defend- 
ant for  whatever  share  of  its  profits  was  due 
under  the  terms  of  the  former  agreement,  for 
the  consideration  of  the  transfer  to  him  of 
one-half  of  the  capital  stock  of  the  defend- 
ant corporation,  and  of  the  payment  to  him 
thereafter  of  a  stated  salary  of  $100  a  month 
for  all  future  services  to  be  performed  by 
him.  Upon  the  trial  of  the  cause  upon  the 
issues  thus  tendered,  both  of  these  agree- 
ments were  pre^nted  in  evidence.  There 
were  also  certain  other  facts  admitted  by  the 
pleadings  or  referred  to  in  the  writings, 
which  were  the  subject  of  proper  considera- 
tion by  the  trial  court  in  determining  its  rul- 
ings as  to  the  effect  of  the  later  writing  in 
respect  to  the  obligations  of  the  former  one. 
One  of  these  facts,  as  admitted  by  the  ex- 
press terms  of  the  plaintiff's  complaint,  was 
the  fact  that  shortly  after  the  date  of  the 
first  agreement  between  the  parties,  one  Q. 
W,  Thomas  was  employed  by  the  defendant, 
pursuant  to  an  oral  understanding  with  the 
plaintiff,  to  perform  certain  of  the  services 
which  the  plaintiff  had  engaged  to  perform 
by  the  terms  of  said  writing.  Another  fact, 
shown  in  evidence  at  the  trial  and  foimd 
by  the  court  was  the  fact  that  the  defend- 
ant was  In  an  Insolvent  condition  on  April 
15, 1911,  the  date  of  the  second  written  agree- 
ment This  later  agreement  contained  a 
clause  providing  that  the  plaintiff,  as  one 
of  the  parties  thereto,  together  with  one 
Qeorge  W.  Lamb,  also  a  party  thereto,  "here- 
by agree  to  assume,  and  hereby  assume,  all 
of  the  indebtedness  due  and  owing  from  the 
South  End  Warehouse  Company.  •  •  • " 
Said  agreement  also  contained  a  clause  pro- 
viding that: 

"None  of  the  parties  of  the  third  part  [which 
included  plaintiff!  shall  draw  any  money  except 
their  respective  salaries,  which  are  hereby  fixed 
at  $250.00  a  month  for  said  George  W.  Lamb, 
and  $100.00  a  month  for  said  Charles  J.  Young- 
berg.^' 

Upon  the  trial  of  the  cause  the  defendant 
offered  certain  oral  evidence  for  the  purpose, 
aa  it  was  dalmed,  of  explaining  these  two 
clauses  of  the  later  agreement  by  showing 
that  at  the  time  of  Its  execution  It  was  orally 
understood  and  agreed  between  the  partlea 
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to  It  that  It  should  have  the  effect  of  extln- 
{Tulshlng  whatever  liability  the  defendant 
might  be  under  to  pay  any  share  of  its  pre- 
vious profits  to  the  plaintiff.  To  the  Intro- 
duction of  this  oral  evidence  the  plaintiff  ob- 
jected, upon  the  ground  that  it  <^>erated  to 
change  the  terras  of  the  written  agreement 
and  was  inadmissible  under  the  provisions 
of  sections  1625  and  1639  of  the  Civil  Code. 
The  court  overruled  the  objection  and  admit- 
ted the  evidence,  and  upon  the  strength  of 
this  admission,  in  effect,  construed  the  later 
agreement  of  the  parties,  in  Its  findings,  to 
amount  to  an-  extinction  of  the  obligation 
and  liability  created  by  the  earlier  agree- 
ment for  a  division  of  the  defendant's  profits 
with  the  plaintiff.  It  is  this  alleged  errone- 
ous ruling  of  the  trial  court  which  imderlles 
the  several  assignments  of  error  which  are 
urged  upon  this  appeal. 

[1, 2]  We  are  entirely  satisfied  from  an 
examination  of  the  terms  of  the  written  con- 
tract between  the  parties,  dated  April  15, 
1911,  and  particularly  of  the  above-quoted 
clause  of  it,  that  said  writing  required  no 
explanation  or  aid  from  oral  evidence  to 
make  clear  Its  meaning.  The  agreement  of 
the  plaintiff,  that  be,  together  with  another 
of  the  parties  to  It,  would  assume  all  of  the 
Indebtedness  of  the  South  End  Warehouse 
Company,  and  his  further  ag^-eement  not  to 
draw  any  money  except  his  salary,  then  for 
the  first  time  fixed  at  the  definite  sum  of 
$100  a  mourh,  can  be  given  no  other  meaning 
than  that  his  former  contract  with  the  cor- 
poration, and  all  obligations  which  had  ac- 
crued thereunder,  was  to  be  at  an  end.  The 
fact,  shown  in  evidence  without  objection 
and  found  by  the  court,  that  the  defendant 
corporation  was  at  the  date  of  this  second 
agreement  with  the  plaintiff  in  an  insolvent 
condition  would  add  further  certainty  to 
this  Interpretation  If  that  were  necessary, 
but  It  did  not  require  the  aid  of  the  oral  evi- 
dence which  the  court  heard  over  the  objec- 
tion of  the  plaintiff,  to  explain  uncertainties 
or  ambiguities  which  did  not  exist.  The  rul- 
ing of  the  court,  however.  In  the  admission 
of  such  evidence,  If  Improper,  was  neverthe- 
less an  Imruaterlal  error,  since  it  was  bound 
to  decide  In  any  event  that  the  plaintiff  was 
foreclosed  by  the  express  terms  of  bis  writ- 
ten agreement  from  a  recovery  in  this  actlcm- 

Judgment  affirmed. 

We  concur:   SLOSS,  J.;   SHAW,  J. 


(177  Cal.  520) 

HARDING  et  al.  v.  MBERTT  HOSPITAL 
CORP.    (S.  F.  7488.) 

(Supreme  Court  of  California.    Feb.  16,  191&) 

I.  Action    «=»27(1)— Complaint— Construo- 

TION. 

An  amended  complaint,  alleging  that  plain- 
tiff entered  into  a  contract  witli  defendant,  a 
corporation  operating  a  hospital  and  carrying 


on  therein  the  genera]  business  of  furnishing 
medicine  and  medical  and  surgical  treatment, 
ambulance,  and  hospital  care  to  the  sick  and 
injured,  by  which  defendant  agreed  to  furnish 
plaintiff  medical  and  surgical  treatment  when 
the  same  should  be  necessary;  that  plaintiff 
suffered  a  fracture  of  certain  bones  of  her  leg, 
rendering  surgical  treatment  necessary;  that 
defendant  undertook  through  it  chief  surgeon  to 
render  and  furnish  such  treatment;  that  the 
surgeon  was  incompetent,  and  failed  and  oeK- 
lected  to  use  proper  care,  diligence,  and  skill 
in  reducing  the  fracture;  and  that  by  reason 
thereof  plaintiffs  leg  was  shortened  and  its  use 
impaired — shows  that  the  gist  of  plaintiff's  ac- 
tion, notwithstanding  statements  as  to  the  con- 
tracts, was  the  negligence  of  defendant's  chief 
surgeon  and  not  breach  of  contract 
2.  Limitation  of  Actions  ^=>31 — ^Runnino 

OF   St ATDTE— NEGLIGENCE. 

Code  Civ.  Proc.  §  840,  subd.  3,  requiring  ac- 
tions for  libel,  slander,  etc.,  or  for  injury  to 
or  death  of  one  caused  by  the  wrongful  act  or 
neglect  of  another,  to  be  begun  within  a  year, 
apDlies  to  an  action  aeainst  a  hospital  corpora- 
tion for  injuries  resulting  from  the  negligenc« 
of  its  chief  surgeon,  who  failed  to  properly  set 
plaintiff's  broken  leg,  this  being  true  notwith- 
standing the  parties  stood  in  contractual  rela- 
tions, and  the  hospital  corporation  had  agreed 
to  furnish  plaintiff  with  medical  and  surgical 
attention ;  and  hence  an  action  against  such 
corporation  must  be  commenced  within  one  year 
after  the  negligent  act. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  John 
Hunt,  Judge. 

Action  by  Margaret  A.  Harding  and  George 
K.  Harding,  her  husband,  against  the  Liber- 
ty Hospital  Corporation,  a  corporation. 
From  a  judgment  for  defendant,  after  demur- 
rer had  been  sustained  to  plaintiffs'  amended 
complaint,  plaintiffs  appeal.    Affirmed. 

Edwin  T.  McMurray  and  H.  Clyde  Harms, 
both  of  San  Francisco,  for  appellants.  John 
A.  Percy,  of  San  Francisco,  for  respondent. 

RICHARDS,  Judge  pro  tern.  This  is  an 
appeal  from  a  judgment  in  favor  of  tlie  de- 
fendant after  its  demurrer  had  been  sustain- 
ed to  the  plaintiffs'  first  amended  complaint, 
the  latter  declining  to  further  amend.  The 
first  amended  complaint  alleged,  in  substance, 
that  at  some  date  prior  to  October  11,  1913, 
the  plaintiff  Margaret  A.  Harding  had  enter- 
ed Into  a  contract  with  the  defendant,  a  cor- 
poration operating  a  hospital  and  carrying  on 
therein  "the  general  business  of  fumishlug 
medldnes  and  medical  and  surgical  treat- 
ment, ambulance  and  hospital  care  to  the  sick 
and  Injured,"  by  the  terms  of  which  contract 
said  corporation  agreed  to  furnish  to  the 
said  plaintiff  medical  and  surgical  treatment 
"when  the  same  may  be  rendered  necessary 
by  any  accidental  injury  or  in  sickness  or 
disease";  that  on  the  11th  day  of  October, 
1913,  the  said  plaintiff  suffered  a  fracture  of 
certain  bones  of  her  left  leg  at  the  knee  Joint, 
which  rendered  It  necessary  for  her  to  have 
medical  and  surgical  treatment  under  the 
terms  of  said  contract,  and  that  on  or  about 
said  last-named  day  the  defendant  undertook 
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the  treatment  of  said  plaintiff  for  said  injury 
and  did  through  its  chief  surgeon  render  and 
furnish  all  surgical  and  medical  treatment 
received  by  said  plaintiff  therefor;  that  the 
aald  chief  surgeon  of  defendant  was  Incompe- 
tent by  reason  of  a  lack  of  skill  and  experi- 
ence to  give  plaintiff  and  to  her  said  injury 
the  medical  and  surgical  treatment  necessary 
and  proper  therefor,  and  that  In  treating  said 
plaintiff  for  said  Injury  the  said  chief  sur- 
geon of  defendant  wholly  failed  and  neglect- 
ed to  use  and  exercise  reasonable  and  ordi- 
nary care,  diligence,  and  skill  In  reducing  the 
fracture  of  said  limb  and  in  treating  the 
same,  and  carelessly,  negligently.  Improperly, 
and  nnskillfuUy  set  the  bones  thereof,  and 
negligently,  carelessly  and  unsklUfuUy  failed 
and  omitted  to  use  and  employ  the  necessary, 
ordinary,  proper,  and  approved  methods  In 
the  reduction  and  treatment  of  said  fracture, 
and  negligently,  carelessly,  and  unsklllfuUy 
failed  and  omitted  to  remedy  and  correct  the 
defects  resulting  from  said  negligent,  care- 
'Vess,  and  unskillful  reduction  and  treatment, 
at  a  time  when  said  defects  could  reasonably 
have  been  corrected  and  remedied  by  the  ex- 
ercise of  ordinary  care,  skill,  and  diligence, 
although  he  well  knew  that  said  defects  ex- 
isted. By  reason  whereof,  and  solely  on  ac- 
count of  defendant's  failure  to  furnish  a  com- 
petent and  skilled  snrgeon  to  treat  plaintiff 
for  said  Injury  as  aforesaid,  and  the  afore- 
said negligent,  careless,  and  unskillful  treat- 
ment of  said  injury  by  the  aforesaid  chief 
surgeon  of  said  defendant,  said  plaintiff's  left 
1^  has  become  and  is  short,  weak,  crooked, 
and  deformed,  and  the  usual  and  proper  use 
thereof  permanently  Impaired,  and  said 
plaintiff  rendered  permanently  lame,  crip- 
pled, and  deformed,  to  her  damage  In  the 
sum  of  $25,000,  for  which  sum  the  plaintiffs 
prayed  judgment  in  their  favor  and  for  their 
costs. 

This  action  was  commenced  on  April  12, 
1915.  The  defendant  demurred  to  the  plain- 
tiffs' first  amended  complaint  upon  the  usual 
grounds,  and  also  upon  the  ground  that  the 
plaintiffs'  cause  of  action  as  set  forth  therein 
was  l>arred  by  the  provisions  of,  subdivision 
3  of  section  340  of  the  Code  of  Civil  Proce- 
dure. The  court  sustained  the  defendant's 
demurrer  upon  this  latter  ground,  and  there- 
after entered  judgment  In  defendant's  favor, 
upon  the  plaintiffs'  refusal  to  further  amend. 
The  sole  question  presented  upon  this  appeal 
is  as  to  whether  or  not  the  plaintiffs'  cause  of 
action,  as  above  set  forth,  is  barred  by  the 
provisions  of  subdivision  3  of  section  340  of 
the  Code  of  Civil  Procedure.  The  chapter  of 
the  Code  of  Civil  Procedure  relating  to  the 
periods  prescribed  for  the  commencement  of 
actions  other  than  for  the  recovery  of  real 
property  contains  the  above  section  and  sut>- 
dlvisiixi,  which  reads  in  part  aa  follows: 

"Sec.  340.  Witliin  one  year.    •    •    • 
"3.  An  action  for  libel,  slander,  assault,  bat- 
tery, false  imprisonment,  seduction  or  for  In- 


jury  to  or  for  the  deatli  of  one  caased  by  the 
wrongful  act  or  neglect  of  another." 

[1,  2]  The  appellants  herein  contend  that 
the  cause  of  action  set  forth  in  their  com- 
plaint is  one  arising  out  of  the  breach  of  the 
plaintiff  Margaret  A.  Harding's  contract  with 
the  defendant,  such  breach  consisting  in  its 
failure  to  furnish  adequate  land  competent 
surgical  treatment  for  her  injured  limb,  and 
hence  that  her  cause  of  action,  being  one  for 
the  breach  of  a  written  contract,  does  not 
come  within  the  scope  or  effect  of  subdivision 
3  of  section  340  of  the  Code  of  Civil  Proce- 
dure. Notwithstanding  the  elaboration  with 
which  the  plaintiffs  have  undertaken  to  set 
forth  the  terms  and  provisions  of  their  said 
contract,  we  are  of  the  opinion  that  the  grav- 
amen of. this  action  consists  in  the  alleged 
negligent  acts  -of  the  chief  surgeon  of  the  de- 
fendant, consisting  In  his  unskillful  setting 
of  the  said  plaintiff's  Injured  limb,  by  reason 
solely  of  which  the  plaintiff's  alleged  injury 
and  damage  arose. 

No  distinction  in  principle  can  be  discover- 
ed between  this  case  and  the  case  of  Easier 
V.  Sacramento,  etc.,  Ry.  Co.,  166  Cal.  33,  134 
Pac.  093.  That  was  an  action  brought  to  re- 
cover damages  for  Injuries  suffered  by  one 
of  the  plaintiffs  while  a  passenger  on  a  street 
car  operated  by  the  defendant  in  the  city  of 
Sacramento.  There,  as  here,  the  plaintiffs 
pleaded  the  terms  of  the  contract  out  of 
which  the  relation  between  the  parties  arose. 
In  that  case  the  relation  was  the  contractual 
one  of  carrier  and  passenger.  In  this  the  re- 
lation was  the  contractual  one  of  hospital 
and  patient.  In  that  case  this  court  held 
that  the  pleading  of  the  contract  by  the 
plaintiffs  was  merely  matter  of  inducement, 
out  of  the  existence  of  which  the  definite  le- 
gal duty  of  the  defendant  arose ;  and  In  that 
case,  as  In  the  Instant  one,  the  breach  of  that 
definite  legal  duty  consisted  in  the  alleged 
negligent  acts  and  omissions  of  the  agent  of 
the  defendant  and  consequent  Injury  directly 
and  solely  caused  thereby.  The  court  there 
held  that  this  was  the  gravamen  of  the  ac- 
tion, dtlng  numerous  authorities  in  support 
of  its  view. 

In  the  later  case  of  Krebenios  v.  Llndauer, 
166  Pac.  17,  the  same  question  arose,  and 
was  similarly  decided.  There  the  injury 
complained  of  was  the  alleged  negligence  of 
the  defendant  in  failing  to  provide  the  plain- 
tiff with  a  safe  place  to  work,  in  violation  of 
its  contract  of  employment,  and  the  court 
there  held  the  action  to  be  one  arising  ex  de- 
licto and  to  be  barred  by  the  provision  of  the 
section  and  subdivision  of  the  Code  above 
quoted.  In  this  latter  case  the  court  refers 
to  and  disposes  of  the  case  of  Gillette  v. 
Tucker,  67  Ohio  St.  106,  65  N.  R  866,  93  Am. 
St.  Rep.  639,  upon  which  the  appellant  herein 
particularly  relies.  That  was  a  case  of  mal- 
practice on  the  part  of  a  physician,  which 
consisted  in  the  careless  leaving  of  a  sponge 
in  the  patient's  wound  after  an  operation. 
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The  eonrt  called  attention  to  the  fact,  advert-  ^ 
ed  to  by  the  Ohio  tribunal  In  Its  decision  ot 
said  case,  that  the  neglect  of  the  physician 
was  that  of  leaving  the  sponge  In  the  wound 
until  a  period  within  the  statute,  during 
which  his  treatment  of  the  case  continued, 
but  that  In  that  case  the  Obio  tribunal  held 
the  action  to  be  one  ex  delicto.  In  the  case 
at  bar,  while  it  is  true  that  the  complaint  al- 
leges that  the  relation  of  hospital  and  pa- 
tient continued  for  some  time  after  the  date 
of  the  alleged  negligent  acts  of  the  physician 
and  up  to  a  time  within  one  year  prior  to  the 
commencement  of  the  action,  this  cannot  be 
held  to  negative  the  direct  and  positive  aver- 
ments of  the  complaint  that  the  negligent 
acts  of  the  physician  which  caused  the  im- 
mediate Injury  complained  of  occurred  on 
October  11,  1913,  and  that  said  plalntlfTs 
damage  was  solely  referable  thereto. 

In  the  earlier  case  of  Denning  v.  State,  123 
Oal.  316,  55  Pac.  1000,  cited  with  aroroval  In 
Krebenlos  v.  Lindauer,  supra,  tbe  court,  in 
discussing  the  question  involved  In  aU  of 
these  cases,  says: 

"The  contract  of  employment  has  nothing 
whatever  to  do  with  the  liability  except  to  create 
a  duty  on  the  part  of  the  employer,  a  duty  not 
expressed  in  the  contract  and  for  the  violation 
of  which  the  contract  of  employment  furnishes 
no  rule  or  standard  for  the  estimation  of  dam- 
ages; nor  is  the  action  grounded  upon  the  con- 
tract, but  upon  the  duties  springing  from  the 
relation  created  by  it,  namely,  that  of  employer 
and  employ^,  and  under  the  old  system  of  plead- 
ing was  always  classed  as  an  action  ex  delicto." 

In  the  recent  case  of  Marty  v.  Somers,  169 
Pac.  411,  In  which  a  rehearing  has  been  de- 
nied by  this  court,  the  precise  question  pre- 
sented in  the  instant  case  upon  almost  an 
identical  state  of  facts  arose.  There  tbe  con- 
tract of  employment  was  directly  with  tbe 
physician,  who  was  alleged  to  have  negli- 
gently performed  tbe  operation  which  caused 
the  plaintiff's  injury ;  and  upon  the  authori- 
ty of  Basler  v.  Sacramento,  etc.,  Ry.  Co.,  su- 
pra, the  court  there  held  that  subdivislcn  3 
of  section  340  operated  as  a  bar  to  the  action. 
The  anthorltles  cited  herein  from  other  Juris- 
dictions, dealing  with  cases  of  alleged  mal- 
practice on  the  part  of  physicians,  are  not 
uniform  In  their  rulings  as  to  whether  tbe 
action  is  one  arising  upon  contract  or  tort 
But  the  case  of  Lotten  v.  O'Brien,  146  Wis. 
213,  131  N.  W.  862,  bears  InstrucUvely  upon 
the  case  at  bar.  Its  facts  are  similar.  It  ap- 
pears that  the  employment  of  the  physician 
continued  for  some  time  after  the  date  of  tbe 
negligent  setting  of  the  plaintiff's  broken 
arm.  The  court  held  that  the  action  sounded 
In  tort,  and  that  the  cause  of  action  accrued 
when  tbe  negligent  acts  were  committed, 
without  reference  to  the  time  of  the  physi- 
cian's discharge.  Notwithstanding  the  con- 
flict of  authority  from  other  Jurisdictions,  we 
are  satisfied  that  It  has  become  the  settled 
rule  in  California  that  actions  for  injuries 
caused  by  the  negligent  acts  of  another  or  his 


agent  must  be  commoiced  within  the  period 
of  one  year  from  tbe  date  of  the  alleged  iO' 
Jury,  and  that  the  fact  that  the  parties  stand 
In  contractual  relation  to  each  other  does  not 
operate  to  change  the  rule  or  extend  the  time 
for  the  commencement  of  such  actions. 
The  Judgment  Is  affirmed. 

We  concur:  ANQELLOTTI,  C.  X;  SliOSS, 
J. ;  SHAW,  J. ;  VICTOR  E.  SHAW,  Judge 
pro  tern. ;  WILBUR,  J. ;   MELVIN,  J. 


an  CaL  E13) 
J.  M.  HOWELL  CO.  et  al.  v.  CORNING  1KB. 
CO.  et  al.    (Sac.  2459.) 

(Supreme  Court  of  California.     Feb.  16,  1918.) 

1.  Waters  and  Water  Courses  «=49— Ri- 
parian BioHTB— Pbotectxoic— Fork  of  Ao> 

TION. 

An  action  will  lie  to  quiet  title  to  riparian 
rights  in  a  stream,  and  a  new  action  is  the  ap- 
propriate remedy  to  clear  up  and  remove  the  un- 
certainty on  the  face  of  a  former  judgment  in- 
volving such  rights. 

2.  Waters  and  Water  Courses  «=»79— Ib- 
RiOATioN  Company— Public  Service. 

A  mutual  water  company  which  diverts  wa- 
ter from  a  stream  and  devotes  it  exdosively  to 
tbe  use  of  its  own  stockholders  and  not  to  the 
general  public  is  not  engaged  in  public  service, 
and  is  not  a  public  utility. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  Second  Series,  Public  Utility.] 

3.  Waters  and  Water  Coubsbs  «=»49— Ri- 
parian Rights— Extent. 

A  judgment  depriving  a  riparian  owner  of 
the  right  to  a  certain  surface  now,  and  permit- 
ting an  irrigation  company  to  take  the  surplus 
not  necessary  for  such  owner's  use,  was  an 
invasion  of  the  owner's  technical  right  to  the 
full  flow  of  the  stream. 

4.  Waters  and  Water  Courses  ®=»49— Ri- 
parian Rights  — JuDQjiEWT  —  CoNCi,usivK- 
kess. 

A  judgment  adjudicating  the  water  rights 
as  between  a  riparian  owner  and  an  irrigation 
company  is  conclusive  on  the  parties  and  their 
successors  in  interest. 

Department  1.  Appeal  from  Superior 
(3ourt,  Tehama  Coimty;  John  F.  Ellison, 
Judge. 

Action  by  the  J.  M.  Howell  Company  and 
others  against  the  Coming  Irrigation  Com- 
pany and  others.  Judgment  for  plaintiffs, 
and  defendants  appeaL    Affirmed. 

Frank  Freeman,,  of  WiUows,  for  appel- 
lants McCoy  &  Cans,  of  Red  Bluff  (P.  H. 
Coffman,  of  Red  Bluff,  of  counsel),  for  re- 
spondents, 

SHAW,  J.  Tbe  defendants  ai^>eal  from 
the  Judgment  The  plaintiffs,  respectively, 
own  tracts  of  land  which  are  riparian  to  a 
stream  known  as  Thomas  creek,  In  Tehama 
cotmty.  The  defendant  Corning  Irrigation 
Company  Is,  and  for  many  years  has  been, 
diverting  water  from  said  creek,  and  carry- 
ing the  same  to  nonrlparlan  lands  belonging 
to  its  stockholders,  and  there  distributing  the 
same  to  such  stockholders  for  their  use  on 
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each  nonrlparlan  lands.  The  object  of  tbe 
present  action  is  to  ascertain  and  determine 
the  respectlTe  rlgbts  of  the  plaintiffs  and  the 
defendants  In  the  waters  of  said  stream,  and 
to  quiet  the  plaintiffs'  title  to  snch  part  there- 
of as  they  are  entitled  to  hare  flow  down  to 
their  lands.  The  principal  defendant  is  the 
Coming  Irrlgatloo  Company,  the  other  de- 
fendants being  directors  of  said  company  and 
not  otherwise  interested  in  the  action. 

The  complaint  alleges  that  on  May  14, 
1894,  in  an  action  by  the  predecessors  in  in- 
terest of  the  plaintiffs,  against  the  said  cor- 
poration defendant,  judgment  was  duly  giv- 
en, determining  the  respective  rights  of  the 
ixurtles  in  the  creek;  that  the  defendants 
have  no  right  therdn  or  thereto  except  as  set 
ferth  and  adjudged  in  said  action,  bnt  that 
they  have  nevertheless  diverted  therefrom 
quantities  of  water  greatly  in  excess  of  their 
rights  under  said  judgment,  and  that  they 
have  violated  the  conditions  of  said  Judg- 
ment as  to  the  manner  of  diverting  water 
therefrom,  greatly  to  the  injury  of  the  plain- 
tiffs, and  that  unless  they  are  restrained  they 
will  continue  to  do  so,  and  that  said  defend- 
ants claim  the  right  to  take  said  waters  In 
excess  of  the  rights  given  to  them  by  said 
judgment. 

The  judgment  mentioned  is  made  a  part  of 
the  complaint.  It  declares  that  the  defend- 
ant Coming  Irrigation  Company  shall  be 
perpetually  enjoined  flrom  taking  any  of  the 
waters  of  said  creek  to  the  lands  of  its  stock- 
holders, or  at  all,  except  to  the  extent  and 
in  the  manner  therein  set  forth.  It  fixes  the 
point  of  diversion  at  which  the  defendant  is 
allowed  to  take  water,  and  the  kind  of  ditch 
and  diverting  works  by  which  it  may  do  so, 
forbids  the  alteration  of  snch  diverting 
works,  and  further  provides: 

"That  when  there  is  an  abundance  and  sur- 
plus of  water  in  the  said  creek  for  all  the  uses 
and  purposes  of  the  riparian  owners  below  the 
■aid  point  of  diversion,  including  the  use  for  the 
purposes  of  irrigation  by  ditches  now  construct- 
ed, then  and  at  such  time  the  defendant  the 
Coming  Irrigation  Company  may  divert  by  and 
through  the  said  ditch  any  amount  of  surplus 
water  and  convey  and  discharge  the  same  into 
the  water  course  known  as  Squaw  Hollow." 

It  farther  provides  that  when  the  water  is 
low  and  insufficient  for  the  uses  of  the  said 
riparian  owners,  the  defendant  company 
shall  not  take  or  divert  from  the  creek  more 
than  100  in<Ae8  of  water  measured  under  a 
4-incfa  pressure,  which  quantity  of  water  the 
judgment  further  provides.  In  effect,  may  be 
taken  by  said  defendant  at  any  time,  provid- 
ed the  same'  is  taken  from  the  surface  wa- 
ter flowing  in  the  stream  and  not  otherwise. 

For  answer,  the  defendants  alleged  that 
■ioce  the  rendition  of  the  said  judgment  of 
1894,  the  defendant  company  has  acquired  by 
prescription  the  right  to  divert  from  said 
stream  a  quantity  of  water  amounting  to  4,- 
000  minM''s  inCbes,  measured  under  a  4-inch 
pressure.  Tbe  answer  also  alleges  by  way  of 
estoppel  that  during  the  Interval  between 


said  Judgment  of  1894  and  the  beginning  of 
this  action,  the  plaintiffs  have  stood  by,  with 
full  knowledge  of  the  diversion  by  said  de- 
fendant, and  of  the  fact  that  said  water  has 
been  distributed  and  used  on  nonrlparlan 
land,  and  of  the  fact  that  said  defendant  has 
expended  large  sums  of  money  In  the  erec- 
tion of  works  for  conveying  same,  and  have 
made  no  protest  against  such  diversion  or 
exi)endlture. 

The  findings  of  the  court  were  that  the  de- 
fendant company  has  acquired  no  prescrip- 
tive right,  and  has  no  rights  In  the  waters  of 
the  stream,  except  sndi  as  are  given  to  it  I^* 
the  judgment  of  1884 ;  that  the  said  defend- 
ant has  at  divers  times  diverted  quantities 
of  water  from  the  creek  greatly  in  excess  of 
the  amount  permitted  to  it  by  said  Judg- 
ment, and  has  claimed  the  right  to  do  sa  It 
will  be  observed  that  the  judgment  of  1894 
does  not  state  the  qnantity  of  water  neces- 
sary for  the  plaintiffs'  use  upon  their  ripari- 
an land,  nor  the  amount,  the  excess  of  whldi 
may  be  deemed  a  surplus  subject  to  diver- 
sion by  said  defendant.  In  its  findings  ia  the 
present  action  the  court  determined  that  the 
quantity  necessary  for  plaintiffs'  use  was  2,- 
500  inches,  measured  under  a  4-indi  pres- 
sure, and  that  the  facts  alleged  in  the  an- 
swer as  an  estoppel  against  the  plaintiffs, 
are  not  true,  but  that  said  defendant  has 
been  accustomed  to  take  from  the  surplus 
waters  of  the  stream  not  necessary  for  the 
use  of  the  plaintiffs,  the  quantity  of  3,100 
miner's  inches,  measured  under  a  4-inch 
pressure. 

The  judgment  appealed  from  declares  that 
the  defendant  company  shall  be  at  all  times 
entitled  to  take  100  miner's  inches  of  water 
at  the  place  of  diversion  described,  provided 
that  amount  is  flowing  on  the  surliace;  that 
after  that  amount  shall  have  been  taken  by 
said  defendant,  2,500  miner's  inches  shall  be 
allowed  to  flow  down  the  stream  for  the  use 
of  the  plaintiffs;  and  that  the  defendant 
Coming  Irrigation  Company  may  take 
through  its  diversion  works  and  ditches,  all 
the  surplus  not  exceeding  3,100  miner's  inch- 
es, measured  under  a  4-inch  pressure. 

The  defendants  claim  that  the  finding 
against  the  prescriptive  right  to  the  water  the 
company  has  been  taking,  over  and  above 
that  allowed  by  the  judgment  of  1894,  is  not 
sustained  by  the  evidence.  It  la  sufficient  to 
say  that  at  most  there  is  a  conflict  in  the  evi- 
dence, with  sufficient  substantial  evidence  in 
favor  of  the  finding  of  the  court  to  support  it. 
The  excessive  diversions  of  the  defendant 
were  interrupted  by  the  plaintiffs  from  time 
to  time,  and  so  often  that  no  adverse  use 
thereof  for  a  period  of  five  years  has  occur- 
red. Hence  no  prescriptive  right  to  such  wa- 
ter could  accrue. 

Oven  if  it  were  true,  as  appellants  claim, 
that  this  action  is  nothing  more  than  an  ac- 
tion upmi  the  former  judgment,  we  are  not 
prepared  to  say  that  such  a  Judgment  could 
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not  be  enforced  by  a  new  action  as  well  as 
by  proceedings  in  contempt  Rowe  v.  Blake, 
99  Cal.  167,  33  Pac.  864,  37  Am.  St  Rep.  45 ; 
Ames  T.  Hoy,  12  CaL  11;  Stuart  t.  Lander, 
16  Cal.  373,  76  Am.  Dec.  638.  The  present  ac- 
tion, however,  is  more  than  a  mere  action  to 
enforce  the  former  Judgment.  That  Judgment 
contained  elements  of  uncertainty.  It  allow- 
ed the  defendai^  to  take  the  surplus  water 
not  required  for  the  use  of  the  lands  of  the 
plaintiffs  riparian  to  the  stream.  Whether 
this  should  be  construed  to  mean  the  surplus 
over  and  above  that  required  at  the  time  of 
its  rendition  for  use  upon  said  lands,  or  the 
surplus  In  excess  of  what  might  from  time  to 
time  thereafter  be  necessary  therefor.  Is  some- 
what doubtful.  The  court  below  in  the  pres- 
ent action  construed  it  to  mean  the  surplus  in 
excess  of  the  quantity  necessary  In  1894  for 
plaintiffs'  use,  and  the  plaintiffs  do  not  com- 
plain ot  this  construction.  It  is  clearly  more 
favorable  to  the  defendants  than  the  opposite 
construction.  But  with  that  construction,  the 
amount  necessary  for  plaintiffs'  use  at  that 
time  is  not  stated  with  precision,  and  no 
facts  are  stated  in  that  Judgment  from  which 
it  could  be  ascertained.  Subsequent  changes 
in  physical  conditions  had  Increased  the  diffi- 
culty. The  defendants  had  asserted  the  right 
to  take  from  the  stream  a  quantity  of  water 
that  would  deprive  the  plaintiffs  of  water 
necessary  for  their  use,  and  their  claims  ttad 
been  successfully  resisted  from  time  to  time 
by  the  plaintiffs.  This  was  the  assertion  of 
rights  to  water  in  excess  of  those  given  it  by 
the  Judgment.  The  complaint  asks  not  only 
for  the  enforcement  of  the  former  Judgment, 
but  for  the  quieting  of  their  title  against  the 
new  and  additional  claims  of  the  defendants, 
and  for  an  injunction  against  the  taking  of 
water  by  the  defendants  in  violation  of  the 
former  Judgment  or  In  excess  of  the  amount 
allowed  thereby. 

[1]  It  is  obvious  that  an  action  will  lie  to 
quiet  title  to  riparian  rights  in  a  stream,  and 
it  seems  equally  dear  that  a  new  action  is 
the  appropriate  remedy  to  clear  up  and  re- 
move the  uncertainty  existing  on  the  face  of 
the  former  Judgment  and  by  reason  of  sub- 
sequent events,  as  to  the  quantity  to  be  al- 
lowed to  run  down  to  plaintiffs'  land,  so  that 
the  surplus  available  to  defendants  can  be 
more  readily  determined  than  it  could  be  by 
an  inquiry  as  to  plaintiffs'  needs  in  1894,  or 
at  any  other  time  when  the  surplus  was  in 
question,  in  case  the  former  Judgment  should 
have  been  construed  so  as  to  make  that  the 
test 

[2]  The  defendant  company  claims  that  it 
is  a  public  service  corporation;  that  it  has 
been  taking  the  excess  water  over  and  above 
that  allowed  by  the  Judgment  of  1894,  and  ap- 
plying the  same  to  public  use;  that  it  has 
done  this  for  many  years  with  the  knowledge 
ot  the  plaintiffs,  who  have  allowed  a  large 
community  to  be  built  up  by  the  use  of  said 


water,  and  that  consequently  an  estoppel 
arises  under  the  doctrine  established  by  nn- 
merons  cases  in  this  court  This  doctrine  is 
reviewed  and  stated  at  length  in  Miller  t. 
Enterprise,  etc.,  Co.,  169  Cal.  415,  147  Pac. 
567.  The  defendant  has  not  brought  it- 
self within  the  doctrine.  It  lias  nowhere  al- 
leged  that  it  is  using  its  water  in  public  serv- 
ice. On  the  contrary,  the  answer  alleges,  an^ 
it  is  not  disputed,  that  it  is  a  mutual  water 
company,  devoting  the  water  which  it  diverts 
exclusively  to  the  use  of  its  own  stockholders, 
and  not  to  the  general  public.  Such  a  corpo- 
ration is  not  engaged  in  public  service,  and  is 
not  a  public  utility  McFadden  v.  Board,  74 
CaL  671,  16  Paa  397 ;  Hildreth  v.  Monteclto, 
139  Cal.  29,  72  Pac.  395;  Barton  v.  River- 
side Water  Co.,  156  CaL  618, 101  Pac.  790,  23 
Ll  R.  a.  (N.  S.)  331.  It  appears  that  the  case 
was  fairly  and  thoroughly  tried  by  the  learn- 
ed Judge  of  the  superior  court  and  that  the 
conclusions  at  which  he  arrived  are  eminently 
reasonable  and  fair  to  the  defendants.  We 
find  no  cause  for  interfering  therewith. 

[3, 4]  The  former  Judgment  it  may  be  well 
to  add,  constituted  a  limitation  upon  the  ri- 
parian rights  which  were  parcel  of  plaintiffs' 
lands  bordering  upon  the  stream.  It  deprived 
them  absolutely  of  the  right  to  100  miner's 
inches  of  the  surface  flow,  and  so  far  as  it 
permitted  the  defendant  company  to  take  the 
surplus  not  necessary  for  plaintiffs'  use,  it 
was  an  invasion  of  the  technical  right  of  a  ri- 
parian owner  to  the  full  flow  of  the  stream. 
It  Is  conclusive  on  the  parties  and  their  suc- 
cessors in  Interest  The  defendants  in  this 
action  do  not  complain  of  the  limitation  of 
the  amount  to  be  taken  of  the  surplus  water 
to  3,100  miner's  inches. 

The  Judgment  is  affirmed. 


We    concur: 
Judge  pro  tern. 


SLOSS,     X;    RICHARDS, 
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PEOPLE  V.  KINGS  COUNTY  DEVELOP- 
MENT CO.    (Sac  2372.) 
(Supreme  Court  of  California.     Feb.  18,  19180 

1.  PuBuo  Lands  €=»144(1)— Saub— AaBicut- 
TURAi,  Lands. 

Under  Const,  art.  17,  g  3,  as  to  sale  of  state 
lands  suitable  for  cultivatioD,  and  Act  MartA 
24,  1S93  (St.  1893,  p.  341),  providing  for  sale  of 
land  uncovered  by  the  recession  of  inland  lakes, 
the  surveyor  general  beiore  selling  such  land 
must  ascertain  whether  it  is  suitable  for  cul- 
tivation, and  can  make  sales  only  to  actual  set- 
tlers, in  tracts  not  exceeding  320  acres,  if  the 
land  is  suitable  for  cultivation. 

2.  Public  Lands  €=»i44(l)— Salb— SuavKToa 
General— Agency  ron  Stat*. 

The  surveyor  general  in  selling  lands  un- 
covered by  recession  of  inland  lakes  under  Const 
art  17,  §  3,  and  Act  March  24,  1893,  acts  as 
the  agent  of  the  state,  and,  in  the  absence  of 
fraud  or  mistake,  the  state  is  bound  by  his  de- 
termination. 

3.  Public  Lands  «=>144(4) — Patents— Cah- 
CELLATioN— Pleading— Sufficiency. 

Count  of  petition  for  cancellation  of  patent 
to  lands  uncovered  by  recession  of  inland  lakes. 
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failine  to  allege  mistake  of  the  sorreyor  general 
in  selliDg  the  land,  and  based  solely  on  the 
theory  that  no  state  ofiBcer  may  grant  such  land 
to  one  not  an  actual  settler,  nor  in  excess  of  the 
prescribed  area,  is  insufficient;  the  state  being 
entitled  to  audi  remedy  only  for  mistake  or 
fraud. 

4.  PuBuo  Lands  «=»144(4)— Patents— Can - 
CEIXATION— Pleadino — Pt«nciENcy. 
A  count  alleging  that  the  patentee  was  not 
an  actual  settler,  and  procured  the  patent  at  the 
instance  of  the  defendant  development  company, 
which  knew  of  the  fraud,  was  sufficient  as  al- 
leging actual  fraud. 

6.  Limitation  of  Actions  €=>11(1)  —  Stat- 
utes Applicable  —  Actions  bt  State  — 
"HiQHT  OR  Title." 
An  action  by  the  state  to  declare  illegal 
a  patent  and  certificate  of  purchase,  and  to  de- 
clare the  state  the  owner  of  the  lands,  is  barred 
only  after  ten  years  under  Code  Cit.  Proc.  | 
315,  limiting  actions  by  the  state  in  respect  to 
real  property  to  ten  years  after  the  accrual  of 
the  state's  "right  or  title,"  such  words  meaning 
"cause  of  action,"  and  not  und^r  section  338, 
subd.  4,  limiting  actions  for  relief  on  the 
ground  of  fraud,  or  mistake  to  three  years,  al- 
though the  basis  of  the  action  was  fraud  in  pro- 
curing the  patent 

fEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Right; 
Title.] 

In  Bank.  Appeal  from  Superior  Court, 
Kings  County ;  M.  I*  Short,  Judge. 

Suit  by  the  People  against  the  Kings  Coun- 
ty Derelopment  Company.  Judgment  for  de- 
fendant after  demurrer  to  the  complaint  was 
sustained,  and  plaintiff  appeals.     Reversed. 

U.  S.  Webb,  Atty.  Gen.,  and  Jones  &  Wel- 
ler,  of  Los  Angeles,  for  appellant  Gibson, 
Dunn  &  Crutcher,  of  Los  Angeles,  and  T.  T. 
C.  Gregory  and  D.  HadseU,  both  of  San  Fran- 
cisco, for  respondent 

SHAW,  J.  A  demurrer  to  tbe  complaint 
was  sustained  by  the  court  below,  and  there- 
upon Judgment  was  given  for  the  defendant. 
From  this  Judgment  the  plaintiff  appeals. 

Tbe  prayer  of  tbe  complaint  is  that  a  certifi- 
cate of  purchase  and  patent  issued  by  tbe 
state  to  Amelia  O.  Johnson  for  the  lands  de- 
scribed be  declared  Illegal  and  void,  and  can- 
celed, that  tbe  conveyance  of  the  lands  after- 
wards made  by  Johnson  to  tbe  defendant  be 
declared  roid,  and  that  tbe  plaintiff  be  ad- 
Judged  to  be  tbe  owner  ot  the  lands,  free  of 
any  right  or  claim  of  defendant  thereto,  and 
for  such  further  relief  as  may  seem  proper. 

Tbe  complaint  consists  of  two  counts,  each 
relating  to  tbe  same  subject-matter.  The 
facts  stated  in  the  first  count  are  as  foUows: 
Tbe  land  described  consisted  of  607.45  acres 
and  belonged  to  the  state.  It  was  a  part  of 
tbe  land  uncovered  by  tbe  recession  of  tbe 
island  lake  known  as  Tulare  Lake,  and  was 
subject  to  sale  under  tbe  provisions  of  tbe 
act  of  March  24,  1S93,  providing  for  tbe  sale 
of  land  uncovered  by  tbe  recession  of  inland 
lakes.  On  December  3,  1904,  a  certificate  of 
purchase  of  said  land  was  issued  to  Amelia 
C.  Jobnson  in  pursuance  of  said  act    Said 


land  was  then  suitable  for  cultivation,  that 
Is,  it  was  ready  for  and  susceptible  of  imme- 
diate occupation,  and  was  by  ordinary  farm- 
ing processes  fit  for  agricultural  purposes. 
Amelia  C.  Johnson  was  not  tben  and  never 
bad  been  an  actual  settler  on  said  land  or 
any  part  thereof.  Wben  she  made  ber  appli- 
cation and  received  the  certlfleate  therefor, 
she  knew  that  said  land  was  suitable  for  cul- 
tivation. On  June  13,  1906,  a  patent  was  is- 
sued to  ber  for  said  land  in  pursuance  of  said 
certificate,  and  on  July  23,  1907,  without  any 
valuable  consideration,  she  conveyed  said 
lands  to  tbe  defendant  herein.  Defendant 
and  Its  directors  and  oflJcers  at  tbe  time  of 
receiving  said  deed  well  knew  that  then,  and 
at  tbe  time  said  land  was  so  applied  for  by  - 
Johnson  and  patented  to  ber,  it  was  suita- 
ble for  cultivation,  as  aforesaid. 

Tbe  second  count  of  the  complaint  relates 
to  tbe  same  purchase,  and  alleges  tbe  same 
facts.  It  adds  thereto  tbe  further  statement 
that  with  ber  said  application  Amelia  C. 
Jobnson  made  an  affidavit  stating  that  she 
desired  to  purchase  said  land  for  ber  own 
use  and  benefit  and  for  no  other  person  or 
persons  whatsoever,  and  that  she  bad  made 
no  contract  to  sell  tbe  same  to  any  person, 
but  that  in  trutb  and  in  fact  sbe  made  said 
application  and  affidavit  at  tbe  instance  and 
for  thd  use  of  a  syndicate  of  several  persons, 
tben  organized  for  tbe  purpose  of  acquiring 
in  that  manner  from  tbe  state  of  California, 
without  any  settlement  thereon,  the  said 
lands  and  other  lands,  wblcb  were  tben,  and 
at  all  times  referred  to,  suitable  for  cultiva- 
tion; that  said  syndicate,  with  full  knowl- 
edge of  all  of  said  facts,  aided  tbe  applicant 
in  procuring  ber  certificate  of  purchase,  and 
tbereafter,  in  pursuance  of  said  purpose, 
procured  tbe  making  of  said  conveyance  by 
said  Johnson  to  tbe  defendant ;  and  that  tbe 
defendant  claims  said  land  by  virtue  of  said 
conveyance  and  not  otberwise. 

Tbe  complaint  was  filed  on  May  22,  1914. 
Tbis  was  less  than  ten  years  after  tbe  issu- 
ance of  tbe  patent.  Tbe  demurrer  was  based 
on  tbe  grounds  that  neither  count  of  tbe  com- 
plaint stated  facts  sufficient  to  constitute  a 
cause  of  action,  and  tbat  each  of  tbe  causes 
of  action  set  forth  therein  are  barred  by  sec- 
tions 315,  318,  319,  and  subdivision  4  of  sec- 
tion 338  of  the  Code  of  Civil  Procedure. 

Section  S  of  article  17  of  tbe  Constitution 
Is  as  follows: 

"Lands  belonging  to  this  state,  which  are 
suitable  for  cultivation,  shall  be  granted  only 
to  actual  settlers,  and  in  quantities  not  exceed- 
ing three  hundred  and  twenty  acres  to  each  set- 
tler, under  such  conditions  as  shall  be  prescrib- 
ed by  law." 

Tbe  act  of  1893  required  that  the  appli- 
cant for  such  land  should  accompany  his  ap- 
plication with  an  affidavit  stating  that  he  de- 
sires to  purchase  tbe  same  for  bis  own  use 
and  benefit,  and  for  tbe  use  and  benefit  of  no 
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other  person,  and  that  he  has  made  no  con- 
tract to  sell  the  same;  that  npon  the  filing 
of  said  application  the  gurveyor  general 
should  cause  the  county  surveyor  of  the 
county  in  which  the  land  lies  to  make  an  ac- 
tual surrey  thereof,  and  establish  the  comers 
connecting  the  same  with  the  United  States 
surrey,  and  should  file  with  the  surveyor  gen- 
eral a  copy  of  his  field  notes  and  plats,  and  a 
statement  under  oath  showing  whether  or  not 
the  land  Is  occupied  by  any  actual  settler, 
and  that,  If  the  lands  are  suitable  for  culti- 
vation without  reclamation,  such  lands  shaU 
be  sold  only  to  actual  settlers,  In  tracts  not 
exceeding  320  acres.  It  provides  for  the  for- 
mation of  reclamation  districts  to  reclaim 
Such  of  said  lands  as  should  not  be  suitable 
for  cultivation  without  reclamation. 

[1, 2]  It  will  be  observed  that  the  Legisla- 
ture has  followed  the  constitutional  mandate 
and  has  authorized  sales  of  such  lands  only 
when  the  conditions  of  the  Constitution  are 
fulfilled.  The  surveyor  general  is  given  au- 
thority to  sell  land  suitable  for  cultivation, 
in  tracts  not  exceeding  320  acres  to  one  per- 
son, and  to  persona  wlio  are  actual  settlers 
thereon,  and  not  otherwise.  Before  making 
a  sale  of  such  land  the  duty  rests  upon  liim 
to  ascertain  its  diaracter,  and,  if  It  is  suita- 
ble for  cultivation  to  make  the  sales  only  to 
the  persons  and  in  quantities  authorized  by 
the  statute.  In  making  this  inquiiy  be  is 
acting  as  the  agent  of  the  state  with  author- 
ity to  determine  the  fact  It  would  seem  to 
follow,  therefore,  that  in  the  absence  of 
fraud  or  mistake  such  as  would  authorize  an 
application  for  relief  in  equity,  the  state  is 
bound  by  his  decision  thereon.  Such  is  the 
uniform  rule  of  decision  regarding  patents 
issued  by  the  ofiicers  of  the  United  States  in 
pursuance  of  acts  of  Congress  giving  them 
similar  authority.  Gage  v.  Ounther,  136  Cal. 
838,  344,  68  Pac  710,  89  Am.  St.  Rep.  141. 
We  perceive  no  reason  why  the  same  rule 
should  not  be  applied  to  the  decisions  of  the 
surveyor  general  of  the  state  regarding  land 
subject  to  sale  under  this  act.  The  power 
to  sell  depends  upon  the  determination  of  a 
fact,  as  in  the  cases  relating  to  the  Unlfed 
States  officers,  and  the  determination  of  the 
fact  by  an  officer  authorized  to  make  it, 
should  be  binding  to  the  same  extent  On 
the  other  hand,  If  we  hold  that  the  constitu- 
tional provision  deprives  the  Legislature  of 
the  state  of  power  to  sell  or  authorize  offi- 
cers to  sell  such  land  in  quantities  exceeding 
320  acres  to  a  single  person,  or  to  those  not 
actual  settlers,  unless  it  is  in  fact  unsuitable 
for  cultivation  at  the  time,  and  that  no  offi- 
cer of  the  state  has  any  power  to  determine 
this  question  so  as  to  bind  the  state,  the  re- 
sult would  be  to  place  the  titles  of  such  lands, 
even  in  the  hands  of  innocent  purchasers 
from  the  patentee,  continually  in  jeopardy 
thereafter  at  the  instance  of  the  state,  as 
succeeding  ofilcers  may  see  cause  for  chang- 
ing the  original  decision  as  to  its  character. 


It  is  clear  that  this  wonld  not  be  a  sound 
public  policy.  It  is  to  the  interest  of  the 
state  that  when  persons  have  honestly  ac- 
quired title  from  the  state  to  such  lands,  up- 
on applications  made  in  good  faith,  and  upon 
a  decision  thereon  by  the  state  officers  of  the 
facts  involved,  such  titles  should  not  be  sub- 
ject to  attack  in  future  on  the  ground  that 
the  original  decision  was  wrong. 

[3]  The  first  count  does  not  allege  that  the 
decision  of  the  surveyor  general  was  made  by 
reason  of  any  mistake,  and  it  Is  not  claimed 
by  the  attorney  general  that  this  count  is 
based  upon  the  theory  of  equitable  relief  on 
the  ground  of  mistake.  It  is  based  solely  on 
the  theory  that  no  power  exists  in  any  state 
officer  to  grant  land  of  that  character  to  one 
not  an  actual  settler,  or  in  excess  of  the  pre- 
scribed area.  For  these  reasons  we  think  the 
first  count  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

[4]  The  addition  in  the  second  count  of  al- 
legations of  fraud  on  the  part  of  the  purchas- 
ers, and  of  knowledge  thereof  on  the  part  of 
the  present  owners, .  clearly  bring  it  within 
the  rules  regarding  fraud,  and  render  that 
count  good  as  a  cause  of  action  to  set  aside 
the  patent  upon  the  groimd  that  it  was  pro- 
cured by  actual  fraud. 

[6]  The  main  controversy  upon  this  appeal 
arises  over  the  question  whether  or  not  the 
action  is  barred  by  the  statute  of  limitations. 
Section  315  of  the  Code  of  Civil  Procedure 
provides  the  general  statute  of  limitations 
which  runs  against  the  state.  It  declares 
that  the  state  wHl  not  sue  any  person  "for 
or  in  respect  to  any  real  property"  unless  the 
state's  "right  or  title  cdudl  have  accrued 
within  ten  years  before"  the  actlmi  or  pro- 
ceeding is  commenced.  The  words  "right  or 
title"  in  this  passage  are  to  be  construed  to 
mean  "cause  of  action."  People  r.  Banning 
Co.,  167  CaL  648,  648,  140  Pa&  587.  If  this 
section  applies  to  the  case,  it  would  follow 
that  the  action  is  not  barred.  There  can  be 
no  dispute  over  the  proposition  that  the 
cause  of  action  stated  in  the  complaint  is  an 
action  in  respect  to  real  property.  It  asks 
that  a  patent  for  real  property  be  canceled, 
and  that  the  state  be  declared  to  be  the  own- 
er of  the  land  which  the  patent  apparently 
disposed  of.  The  respondents  claim  that  the 
case  is  governed  by  subdivision  4  of  section 
338,  providing  that  an  action  for  relief  on  the 
ground  of  fraud  or  mistake  is  barred  within 
three  years  from  the  time  of  the  discovery  of 
the  fraud  or  mistake.  This  theory  is  based 
upon  the  language  of  sections  335  and  345 
of  the  same  chapter  in  which  section  338  Is 
found.  Section  335  is  the  first  section  of 
chapter  3,  tit  2.    It  declares  that: 

"The  periods  prescribed  for  the  commencement 
of  actions  other  than  for  the  recovei7  of  real 
property,  are  as  followa" 

Then  follow  the  remaining  sections  of  th* 
chapter,  including  those  last  mrationed. 
Section  345  declares  ttkat: 
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"The  Umltatiaiis  prescribed  In  this  chapter 
apply  to  actions  brought  In  the  name  of  the 
■tate  or  for  the  benefit  of  the  state,  in  the  same 
manner  as  to  actions  by  private  parties." 

We  cannot  agree  with  the  contention  of 
the  respondent  that  these  provlBlons  make 
the  three-year  statute  applicable  to  an  action 
of  the  character  herein  presented.  Although 
the  second  oonnt  is  based  upon  an  alleged 
fraad  perpetrated  by  the  applicant  and  the 
syndicate  which  procured  the  conveyance  to 
the  defendant,  yet  it  is  not  exduslTely  an 
action  for  relief  on  the  ground  of  fraud. 
Its  main  purpose  is  to  obtain  for  the  state 
a  cancellation  of  the  patent.  Issued  for  its 
land  by  its  ofScers  acting  under  the  in- 
fluence of  the  fraudulent  acta  alleged,  and 
to  have  the  state  declared  to  be  the  owner  of 
that  land.  It  Is  clearly  an  action  in  respect 
to  land,  as  well  as  an  action  for  land,  and 
it  is  governed  by  the  provisions  of  section  315 
aforesaid.  This  proposition  Is  well  settled 
In  this  state.  Sections  315,  318,  and  S19  are 
contained  in  chapter  2  of  the  article  afore- 
said. This  chapter  is  entitled  "Time  of  Com- 
mencing Actions  for  Recovery  of  Real  Prop- 
erty." Its  provisions  relate  to  that  subject, 
and  fix  the  period  of  limitation  for  actions  by 
private  persona  to  recover  real  property  or 
the  possession  thereof,  and  also  for  actions 
by  the  state,  as  above  mentioned.  It  has 
been  held  in  a  nuntber  of  cases  that  an  action 
by  a  private  person  to  recover  real  property, 
Imaed  upon  allegations  that  the  title  was  pro- 
cured to  be  conveyed  by  such  person  by 
means  of  fraud,  though  an  action  seeking 
relief  on  the  ground  of  fraud,  is  nevertheless 
an  action  for  the  recovery  of  real  property, 
and  is  not  barred  by  the  period  of  three 
years  fixed  by  section  338;  hut  by  the  five- 
year  period  fixed  by  section  818.  These  de- 
cisions are  based  on  the  proposition  that  the 
actions  referred  to  in  chapter  8  of  said  arti- 
cle are  "acticxis  other  than  for  recovery  of 
real  property,"  and  that,  when  the  main  pur- 
pose of  an  action  is  to  recover  real  property 
for  the  plaintiff,  it  is  barred  in  five  years, 
and  not  in  three  years.  Oakland  r.  Carpen- 
tier,  18  Cal.  562;  Goodnow  v.  Parker,  112  Oal. 
441,  44  Pac.  738;  Murphy  v.  Crowley,  140 
Cal.  141,  73  Pac.  820;  South  Tnle,  etc.,  Co.  v. 
King,  144  CaL  454,  77  Pac.  1032;  Hager  v. 
Shindler,  29  Cal.  47;  Scholle  v.  Finnell,  166 
Cal.  561,  137  Pac.  241.  This  proposition  is 
elaborately  stated  and  argued  in  the  cases 
ctted,  and  it  is  unnecessary  to  discuss  it  fur- 
ther In  the  present  case.  The  same  rule  must 
obviously  be  applied  to  an  action  by  the 
state  In  req;>ect  to  land  claimed  by  tt,  the  ob- 
ject of  whldi  is  to  have  the  state  declared  to 
be  the  owner  thereof,  and  to  have  a  fraudu- 
lent iMitent  therefor  canceled.  Such  action 
Is  not  barred  until  the  expiration  of  ten 
yean  from  the  issuance  of  the  patent  at- 
tacked. 

In  support  of  their  claim  regarding  the 


statute  of  UmitatlonB,  the  defendants  rely'  on 
People,v.  Blankenship,  52  Cal.  619.  In  that 
case  the  only  relief  asked  was  the  cancella- 
tion of  the  patent  Apparently  no  relief  was 
asked  regarding  the  land  Itself,  and  the  sole 
discussion  was  upon  the  proposition  that  it 
was  an  action  solely  for  relief  on  the  ground 
of  fraud  within  the  meaning  of  subdivision 
4  of  section  338  aforesaid.  The  principle  of 
the  case  was  condemned  In  Ooodnow  v.  Park- 
er, supra,  and  in  Murphy  v.  Crowley,  supra. 
Both  of  these  cases  were  suits  by  private 
persons  similar  to  the  case  at  bar  to  recov- 
er possession  of  land  and  set  aside  deeds 
therefor  under  which  the  defendants  held, 
alleged  to  have  been  obtained  by-  fraud,  and 
■o  far  as  People  v.  Blankenship  may  be  deem- 
ed to  be  a  decision  that,  where  the  restora- 
tion of  the  land  to  the  rightful  owqer  is  the 
main  object  of  the  action,  the  three-year 
statute  applies,  it  must  be  considered  as  over- 
ruled by  the  later  cases.  The  same  must  be 
said  of  People  v.  Noyo  Lumber  Ca,  99  Cal. 
456,  34  Pac.  96,  which  is  also  cited  by  the 
re^ondent  There  was  no  serious  discussion 
In  either  case  of  the  question  Involved  in  the 
present  case.  We  are  of  the  opinion  that  the 
demurrer  was  Improperly  sustained,  as  to 
the  second  count. 
The  judgment  is  reversed. 

We  concur:  ANGBMiOTTI,  C.  J.;  8LOSB. 
J.;  VICTTOB  B.  SHAW,  Judge  pro  tem.;  MBI^ 
VIN,  J.;  WILBUR,  J.;  RICHARDS,  Judge 
pro  tem. 


In  re  VBRWOERT. 


(177  Cal.  488) 
(Sac.  2626.) 


iSnpreme  Court  of  California.    Feb.  13,  1918.) 

1.  GUASDIAN      AND     WaBO     «=>07  —  PKIVAXB 

Sale— PowEB  of  Doubt. 
Under  Code  Civ.  Proc.  i  1787,  providing 
that  upon  the  petition  of  a  ^ardian  for  sale 
of  property  the  court  may,  if  the  lame  has  been 
prayed  for  in  the  petition,  order  such  sale  to 
be  made  either  at  public  or  private  sale,  and 
section  1789,  providing  that  provisions  of  the 
chapters  of  the  Code  relating  to  sales  of  prop- 
erty by  administrators  shall  apply  to  sales  by 
guardians,  where  the  petition  of  a  guardian  for 
sale  of  land  was  silent  as  to  whether  the  sale 
should  be  private  or  public,  the  court  could  di- 
rect a  private  sale,  in  view  of  section  1544,  pro- 
viding that  everr  such  sale  must  be  ordered  ,to 
be  made  at  public  auction,  unless  in  the  opin- 
ion of  the  court  it  would  benefit  the  estate  to 
sell  at  private  sale. 

2.  GUARDIAK  AND  WaBD  «=9l01— SAI.B  OV  BX- 
AXTT— RiOHTS  OF  PUBOHABEK. 

Where  petition  for  sale  of  ward's  land  gave 
full  information  as  to  trust  deed  against  same, 
and  stated  that  it  was  the  purpose  of  the  guard- 
ian to  pay  the  debts  of  the  ward,  including  that 
secured  by  the  trust  deed,  the  purchaser  could 
not  refuse  to  go  on  with  the  sale  because  of 
such  incumbrances;  the  rule  of  caveat  emptor 
applying  to  such  sales. 

8.  Gdabdian  ahd  Wabd  «=»101—Sai»— Va- 
cation. 

Where  Udder  refused  for  unfounded  reason* 
to  comply  with  the  terms  of  the  sale,  and  tho 
guardian  asked  to  have  order  of  confirmatioa 
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revoked  for  such  eaase,  bidder  cannot  be  heard 
to  complain  of  vacation  of  order  confirmiag  sate. 

4.    GUABDIAN     AND     WaBD    ®=3l01  —  &AJJt    O? 

Realty— Vacating  Obdeb. 
Where  bidder  refused  for  unfounded  reasons 
to  comply  with  the  terms  of  the  sale,  and  the 
guardian  asked  to  have  order  of  confirmation 
revoked  for  such  cause,  the  court  was  justified 
in  maldng  an  order  vacating  order  confirming 
sale. 
6.  GuABDIAN    AND    WaBD    «=»101— VAOATIIfO 

Obdeb  CoNnsiuNa  Sale— Finding. 
On  application  of  guardian  for  vacation  of 
order  coufirming  sale  of  land,  where  the  pur- 
chaser's answer  was  in  effect  a  repetition  of  his 
refusal  to  carry  out  the  terms  of  the  sale  for 
unfounded  reasons,  there  was  no  real  issue  of 
fact,  and  it  was  unnecessary  for  the  court  to 
make  and  file  findings  of  fact  and  conclusions  of 
law. 
6.  GuABDiAN  AND  Wabd  ^s»101— Retubal  or 

PuBc»A8EB  TO  Cabbt  Out  Sale— Ujqut  or 

GUABDlAN. 

The  guardian  bad  the  right  to  endeavor  to 
secure  another  purchaser  alter  defendant's  re- 
fusal for  unfounded  reasons  to  carry  out  the 
terms  of  the  sale. 

Department  1.  Appeal  from  Superior 
Court,  Kings  County;  M.  L.  Short,  Judge. 

In  the  matter  of  the  guardianship  of  Her- 
man C.  Verwoert  From  an  order  vacating 
an  order  confirming  sale  and  vacating  the 
order  of  sale,  W.  O.  Jenkins,  purchaser  at 
the  &ale,  appeals.    Affirmed. 

H.  Scott  Jacobs,  of  Hanford,  and  W.  O. 
Jenkins,  for  appellant  John  O.  Covert,  of 
Hanford,  for  respondent. 

SHAW,  J.  Alfreda  Verwoert,  as  guardian 
of  the  estate  of  Herman  C.  Verwoert,  obtain- 
ed an  order  directing  the  sale  by  her  as  such 
guardian,  of  certain  real  estate  belonging 
to  the  ward.  The  order  directed  that  the 
sale  be  made  at  private  sale,  one-half  cash, 
the  balance  on  a  credit  not  to  exceed  three 
years,  with  Interest.  The  petition  did  not 
ask  tliat  the  sale  be  at  private  sale,  but  was 
silent  on  that  point  The  guardian  made  a 
sale  to  W.  O.  Jenkins,  appellant  herein.  A 
return  of  said  sale  was  duly  made,  and  the 
court  made  an  order  confirming  the  same. 
Thereupon  Jenkins  gave  notice  to  the  guard- 
Ian  that  there  were  certain  defects  in  the 
title  to  the  land,  and  In  the  proceedings  for 
the  sale,  and  that  as  soon  as  such  defects 
were  removed  he  would  complete  the  first 
payment  and  comply  with  the  terms  of  the 
order  of  sale.  The  alleged  defect  In  the  title 
consisted  of  the  fact  that  there  was  an  out- 
standing deed  of  trust  conveying  the  prop- 
erty to  trustees  to  secure  the  sum  of  $21,000 
owing  to  the  Sacramento  Bank.  The  defect 
alleged  to  exist  In  the  proceedings  was  that 
the  petition  for  the  sale  did  not  ask  that  the 
sale  be  made  at  private  sale.  Thereupon 
the  guardian  moved  the  court  to  vacate  the 
order  confirming  the  sale,  upon  the  ground 
that  the  purchaser  had  refused  to  complete 
tJie  same,  imless  the  alleged  defect  In  the 
proceedings   was   removed   and   the   Incum- 


brance arising  from  said  deed  of  trust  satis- 
fied. The  appellant  appeared  and  resisted 
the  motion.  After  hearing  the  evidence,  the 
court  granted  the  motion,  and  thereupon 
made  an  order  vacating  the  order  confirming 
the  sale,  and  also  the  order  directing  the 
guardian  to  make  the  sale.  From  this  order 
the   said  Jenkins  prosecutes   this  appeal. 

[1]  The  objection  made  by  Jenkins  to  the 
validity  of  the  sale  is  untenable,  and  bis  ob- 
jection to  the  title  of  the  ward  In  the  land 
sold  to  him  was  not  sutllcieut  cause  for  his 
refusal  to  go  on  with  his  purchase.  The 
claim  that  such  a  sale  Is  Invalid,  If  made  at 
private  sale,  where  the  petition  therefor  did 
not  ask  for  a  sale  at  private  sale.  Is  not 
supported  by  the  statute.  Section  1787  of 
the  Code  of  Civil  Procedure  provides  that 
upon  the  petition  of  a  guardian  for  a  sale  of 
property  the  court  "may.  If  the  same  has 
been  prayed  for  In  the  petition,  order  such 
sale  to  be  made  either  at  public  or  private 
sale."  Section  1789  provides  that  the  provi- 
sions of  the  chapters  of  the  Code  relating  to 
sales  of  property  by  administrators,  shall  ap- 
ply to  proceedings  for  such  sales  by  guard- 
ians, unless  otherwise  specially  provided  in 
the  chapter  relating  to  guardians'  sales.  Sec- 
tion 1544  of  the  chapter  relating  to  sales  by 
administrators  provides  that: 

"Evei^  sudb  sale  must  be  ordered  to  be  made 
at  public  auction,  unless,  in  the  opinion  of  the 
court,  it  would  benefit  the  estate  to  sell  the 
whole  or  some  part  of  such  real  estate  at  pri- 
vate sale;  the  court  may,-  if  the  same  is  aske^ 
for  in  the  petition,  order  or  direct  such  real 
estate  or  anv  part  thereof  to  be  sold  at  either 
public  or.  private  sale,  as  the  executor  or  ad- 
ministrator shall  judge  to  be  most  beneficial  for 
the  esUte." 

The  effect  of  these  provisions  is  not,  as  the 
appellant  contends,  to  require  the  petition 
to  pray  for  a  private  sale  in  order  to  give 
the  court  authority  to  order  such  private  sale. 
The  Code  provides  for  two  contingencies 
relating  to  private  sales.  The  semicolon  in  the 
above  quotation  from  sectioo  1544  separates 
two  distinct  pr<q;>osltlons.  The  first  proposi- 
tion is  that  if  the  court,  exercising  its  own 
discretion,  believes  that  a  private  sale  would 
benefit  the  estate,  It  can  so  determine,  and 
thereupon  make  the  order  accordingly.  Sec- 
tion 1787  does  not  expressly  declare  in  such 
a  case  whether  the  court  can  order  the  sale 
at  private  sale,  or  must  order  it  at  public 
sale;  but  by  virtue  of  section  1780  the  provi- 
sions of  section  1544  are  carried  into  the 
law  respecting  sales  by  guardians,  and  the 
court  is  authorized  to  order  a  guardian  to 
sell  at  private  sale  if  it  deems  the  same  bene- 
ficial to  the  estate.  But  the  court  may  take 
another  course,  in  case  the  petition  lays  the 
foundation  therefor,  which  is  to  leave  the 
question  of  selling  at  public  or  private  sale 
to  the  discretion  and  Judgment  of  the  ad- 
ministrator or  guardian.  This  is  provided  for 
both  In  section  1544  and  in  section  1787.    By 
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eacb,  however,  In  order  to  give  the  cotut  tbia 
power  to  commit  the  matter  to  th'e  discretion 
of  the  guardian  or  administrator,  it  Is  neces- 
sary that  the  same  be  prayed  for  in  the  peti- 
tion. In  the  present  case  the  petition  was  si- 
lent on  the  subject,  but  the  court  Iiad  power, 
under  section  1544,  in  the  exercise  of  Its  own 
discretion,  to  direct  that  the  same  be  made  at 
private  sale. 

[2]  With  respect  to  the  dtle,  the  rule  of 
caveat  emptor  applies.  A  guardian,  in  mak- 
ing a  sale  In  pursuance  of  an  order  of  court, 
does  not  warrant  the  title  to  the  property 
sold.  He  merely  sells  such  title  as  the  ward 
may  have  therein,  and,  unless  the  order  of 
sale  provides  otherwise,  the  purchaser  takes 
the  property  subject  to  all  incumbrances 
thereon.  He  Is  bound  to  examine  the  title 
and  satisfy  himself  regarding  it  before  he 
makes  his  bid.  Halleck  v.  Guy,  9  Gel.  107, 
70  Am.  Dec.  643;  Miller  &  Lux  v.  Gray,  136 
Cal.  261,  68  Pac.  770.  In  this  case  the  pe- 
tition for  sale  gave  full  Information  of 
the  trust  deed,  and  stated  that  it  was  the 
purpose  of  the  guardian  to  use  the  money 
derived  from  the  sale  to  pay  the  debts  of  the 
ward's  estate,  including  that  secured  by  the 
trust  deed.  The  order  of  sale  was  general, 
and  made  no  provision  for  the  discharge  of 
the  trust  deed.  Having  bid  with  this  in- 
formation, Jenkins  could  not  claim  to  have 
been  misled,  and  he  bad  no  right  to  raise  the 
objection  or  refuse  to  go  on  with  the  sale 
because  of  said  Incumbrance. 

[3]  Appellant  farther  Insists  that  the  court 
below  had  no  power  or  Jurisdiction  to  vacate 
the  .order  conflrmlng  the  sale  to  him.  In 
support  of  this  proposition  he  cites  Estate 
of  West,  162  Cal.  352,  122  Psc.  953 ;  Estate  of 
McCarthy,  169  Cal.  708, 147  Pac.  941,  and  Es- 
tate of  Leonis,  138  Cal.  194,  71  Pac.  171. 
These  decisions,  in  effect,  merely  declare 
that  after  a  sale  has  been  made,  and  either 
before  or  after  the  confirmation  thereof,  the 
bidder  at  the  sale  has  a  vested  interest  in 
the  proceedings,  and  a  right  to  have  the  sale 
carriea  out,  upon  compliance  on  his  part  with 
the  terms  si>eclfied  in  the  order  under  which 
It  was  made.  They  do  not  hold  that  he  has 
such  right  without  such  compliance.  The 
decision  In  the  Estate  of  Leonis  does  not,  as 
appellant  contends,  hold  that  the  court  is 
without  any  power  whatever  to  vacate  a 
sale  of  real  property  made  by  ah  administra- 
tor or  guardian,  except  where  the  proceed- 
ings are  unfair  or  the  price  disproportionate 
to  the  value,  as  provided  in  section  1552  of 
the  Code  of  Civil  Procedure.  All  that  the 
case  really  decides  on  that  point  is  that,  un- 
der the  facts  shown  in  that  case,  the  court 
had  no  power  to  vacate  the  sale,  except  for 
those  reasons.  It  cannot  reasonably  be 
claimed  that  after  a  bidder  for  unfounded 
reasons  refuses  to  comply  with  the  terms 
of  the  sale  made  to  him  in  pursuance  of  an 
order  of  the  court,  and  the  guardian  for  that 


cause  asks  to  have  the  confirmation  revoked, 
«uch  purchaser,  still  refusing  to  go  on,  can 
be  heard  to  object  to  the  revocation,  and 
by  that  means  prevent  a  sale  to  another  who 
will  comply  or  compel  the  sale  to  himself  upon 
terms  other  than  those  prescribed  in  the  or- 
der. This  Is,  in  effect,  wliat  the  appellant  la 
here  attempting. 

[4]  There  is  no  merit  in  the  daim 
that  the  application  to  set  aside  the  order 
conflrmlng  the  sale,  and  the  order  directing 
the  sale  did  not  show  sufiScient  facts  to  justi- 
fy such  order.  The  facts  we  have  stated 
appear  therein.  What  we  have  already  said 
is  sufficient  upon  that  point 

[(]  It  was  not  necessary,  in  proceedings 
of  this  character,  for  the  court  below  to 
make  and  file  findings  of  fact  and  conclu- 
sions of  law.  There  was  no  real  issue  of 
fact.  The  answer  of  the  appellant  to  the 
application  of  the  respondent  was  a  mere 
reiteration  of  his  objections  to  the  validity 
of  the  order  of  sale  and  to  the  title  of  the 
ward  to  the  property  sold,  and  a  demand 
that  the  guardian  be  required  to  remove  the 
objections  and  make  the  title  good.  It  was. 
In  effect,  a  repetition  of  his  refusal  to  carry 
out  the  sale  on  the  terms  of  the  order.  No 
evidence  was  necessary  to  sustain  the  order 
of  the  court  There  was,  however,  sufficient 
evidence  of  the  facts. 

[I]  It  is  claimed  that  the  court  erred  in 
refusing  to  permit  the  purchaser  to  show 
that,  after  appellant's  refusal  to  complete 
the  sale  as  above  stated,  the  guardian  had 
been  endeavoring  to  secure  other  purchasers. 
She  had  a  right  to  do  so  after  the  appellant's 
refusal.  These  comprise  all  the  questions 
discussed  In  the  briefs. 

The  order  appealed  from  is  affirmed. 

We  concur:  RICHABDS,  Judge  pro  tern.; 
SLOSS,  X 

(16  Cal.  App.  7M) 
BECKETT  V.   STUART.     (Civ.  2501.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Jan.  9,  1918.) 
Apbeai.  akd  Ebbob  €=9631— Record — Strm- 

CIENCT. 

On  appeal  from  the  judgment  alone  under 
the  alternative  method  where  there  la  before  the 
court  a  typewritten  copy  of  the  judgment  roU 
certified  l>y  the  clerk  of  the  trial  court,  the  ap- 
peal wUl  not  be  dismissed  because  of  the  absence 
of  record  showing  proceedings  at  trial,  as  is  des- 
ignated under  Code  Civ.  Proc.  {  953a,  to  take 
the  place  of  a  bill  of  exceptions,  a  typewritten 
copy  of  the  judgment  roll  presenting  such  rec- 
ord as  entitles  the  appeal  to  be  beard  on  the 
merits. 

Appeal  fitxn  Superior  Court,  Los  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Ida  R.  Beckett  against  Z.  B.  Stu- 
art On  motion  to  dismiss  defendant's  ap- 
peal.   Denied. 

Hocker  ft  Austin,  Sinuns  &  Fulwlder,  and 
Stephen  M<»>teleone,  all  of  Los  Angeles,  for 
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appellant  Supert  B.  TnrnbuU,  of  Pasadena, 
and  Hugh  Kelly  and  Joe  Ciider,  Jr.,  both  of 
Los  Angeles,  for  respondent 

WORKS,  Judge  pro  tern.  This  Is  an  appeal 
from  the  Judgment  alone  under  what  is 
known  as  the  alternative  method.  There  Is 
before  us  no  record  showing  the  proceedings 
at  the  trial,  but  there  is  on  file  a  typewritten 
copy  of  the  Judgment  roll,  certified  by  the 
clerk  of  the  trial  court  Respondent  moves 
to  dismiss  the  appeal  because  of  the  absence 
of  such  record  of  the  trial  as  is  designated, 
under  section  963a,  Code  of  Civil  Procedure, 
to  take  the  place  of  a  biU  of  exceptions ;  but, 
under  the  opinion  of  the  Supreme  Court  deny- 
ing an  fU)pllcation  for  rehearing  in  McKlnnell 
V.  Hansen,  167  Pac.  887,  the  typewritten  copy 
of  the  Judgment  roU  presents  such  a  record 
as  entitles  the  appeal  to  be  heard  on  the  mer- 
Ita  The  record  of  the  proceedings  at  the 
trial  is  not  necessary  as  a  predicate  to  the 
right  to  such  hearing. 

The  motion  to  dismiss  the  appeal  is  denied. 

We  concur:  CONBJBX,  P.  J.;   JAMES,  J. 

(36  Cal.  App.   788)  ' 

BALBOA  AMUSEMENT  PRODUOINO  CO. 
et  al.  T.  INDUSTRIAL  ACCIDENT  COM- 
MISSION et  al.     (Civ.  2453.) 

(District  Court  of  Appeal,  Second  District, 
California.    Jan.  9, 191&) 

Mastkb   and    Sebvart   <S=9373— Wobkmbn's 

COKFENSATION    ACT   —   ACCIDENT    "AKISINQ 

Out  of  Employment." 
Where  a  motion  picture  company  plant  oc- 
cupied four  comers  or  a  street  intersection,  and 
an  employ<e,  whose  duty  it  was  to  remain  in  the 
vicinity  until  needed,  was  loitering  in  the  street 
talking  with  other  employes  about  social  af- 
fairs and  was  run  over  by  a  director's  automo- 
bile^  the  accident  was  not  one  arising  out  of 
the  employment  within  the  meaning  of  the 
Workmen's  Compensation  Act  (St  1913,  p. 
279). 

Proceedings  under  the  Workmen's  Compen- 
sation Act  by  Henry  Stanley  to  obtain  com- 
pensation for  personal  injuries.  Opposed  by 
the  Balboa  Amusement  Producing  Company, 
a  corporation,  the  employer,  and  the  Georgia 
Casualty  Company,  a  corporation.  There 
was  an  award  by  the  Industrial  Accident 
Commission,  and  the  employer  and  the  in- 
surance company  apply  for  a  writ  of  review. 
Award  annulled. 

Redman  &  Alexander,  of  San  Francisco, 
for  petitioners.  Christopher  M.  Bradley,  of 
San  Francisco,  for  respondents. 

WORKS,  Judge  pro  tem.  The  Balboa 
Amusement  Producing  Company  was  engag- 
ed in  the  making  of  motion  pictures,  and 
Henry  Stanley  was  an  actor  employed  by 
it  On  the  day  of  the  accident  out  of  which 
thla  controversy  arises,  Stanley  reported  to 
the  company  for  duty  at  the  usual  time  in 


the  morning,  but  was  told  that  i^  services 
were  not  then  needed.  However,  the  rules 
of  the  business  required  blm  to  remain  at 
the  plant  of  the  company,  or  on  the  "lot," 
to  adopt  the  parlance  of  the  motion  picture 
industry,  for  possible  service  during  the  day. 
The  situation  of  the  company's  lot  was  pecu- 
liar, and  out  of  the  peculiarity  arises  the 
question  to  be  decided  in  this  proceeding. 
Parts  of  the  plant  occupied  the  four  comers 
of  intersecting  streets  in  the  city  of  Long 
Beach,  and  the  two  thoroughfares  were  con- 
stantly used  by  the  officers  and  employes  of 
the  company  in  passing  between  the  portions 
of  the  plant  on  the  respective  corners  In  the 
discharge  of  their  duties.  On  the  morning 
of  the  accident,  after  reporting  for  service, 
Stanley  crossed  one  of  the  streets,  proceed- 
ing from  the  place  where  be  had  reported  to 
a  dressing  room  on  one  of  the  other  comers. 
His  purpose  in  going  to  the  dressing  room 
was  to  change  his  coat  merely  for  his  own 
comfort,  after  which  he  Intended  to  recross 
the  street  to  play  a  game  of  chess  in  a  part 
of  the  plant  known  as  the  extra  room.  On 
his  return  from  the  dressing  room  he  stopped 
in  the  street,  where  he  engaged  in  conversa- 
tion  with  two  other  employ^  of  the  compa- 
ny. The  conversation  was  purely  social,  and 
related  to  the  private  affairs  of  the  partici- 
pants in  it  While  the  little  knot  of  persons 
was  congregated  in  the  street  one  of  the  di- 
rectors of  the  company  approached  In  an  au- 
tomobile. Intending  to  stop  at  the  location 
of  the  group.  In  attempting  to  etap  bis  car 
the  driver  accidentally  struck  the  accelera- 
tor, with  the  result  that  the  car  pitched  for- 
ward, struck  Stanley,  and  injured  him.  He 
applied  to  the  Industrial  Accident  Commis- 
sion for  reUef  under  the  Workmen's  Com- 
pensation, Insurance,  and  Safety  Act  and 
the  Commission  made  an  award  in  his  favor. 
The  petitioners,  admitting  that  the  accident 
occurred  in  the  course  of  Stanley's  employ- 
ment contend  that  his  injuries  are  not  com- 
pensable under  the  statute,  for  the  reason 
that  they  did  not  arise  out  of  the  employ- 
ment * 

The  respondents,  in  Justification  of  the 
award,  cite  many  cases  from  Jurisdictions, 
outside  of  Callforaia  In  which  compensation 
has  been  made  for  injuries  suffered  by  em- 
ployes while  on  public  streets,  but  to  them 
we  need  not  specifically  refer,  as  we  believe 
them  to  be  distinguishable  from  the  case  now 
before  us  and  because  the  decisions  of  the 
Supreme  Court  of  this  state  upon  the  pres- 
ent question  are  both  niunerous  and  dear. 
We  cite  Coronado  Beach  Co.  v.  Plllsbury,  172 
Cal.  682,  158  Pac.  212,  L.  R.  A.  19ieF.  1164; 
Flshering  v.  PUlsbury,  172  Cal.  690,  168  Pac 
215;  Klmbol  v.  Industrial  Accident  Commis- 
sion, 173  CaL  851,  160  Pac.  150,  L.  B.  A. 
1917B,  505,  Ann.  Cas.  1917B.  312;  Ward  t. 
Industrial  Accident  Commission,  164  Paa 
1123,  decided  May  2,  1917.    In  the  first  of 
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these  cases  It  Is  said  a72  Cal.  685,  1S8  Paa 
213,  K  R.  A.  19ieF,  1164): 

"The  accidents  arising  oot  of  the  employment 
ot  the  person  injured  are  those  in  which  it  is 
possible  to  trace  the  injury  to  the  nature  of  the 
employe's  work  or  to  the  risks  to  which  the  em- 
ploye's business  exposes  the  employ^.  The  ac- 
cident must  be  one  resnlting  from  a  risk  neces- 
sarily incident  to  the  employment  •  •  • 
It  'arises  out  of  the  occupation  when  there  is 
a  causal  connection  between  the  conditions  un- 
der which  the  servant  works  and  the  resultins 
injury.  It  need  not  have  been  foreseen  or  ex- 
pected, but  after  the  event  it  must  appear  to 
haye  had  its  origin  in  a  risk  connected  with 
the  employment,  and  to  have  flowed  from  that 
source  as  a  rational  consequence," 

There  is  also  a  very  complete  statement  of 
tbe  same  mle,  In  different  language.  In  Elm- 
bol  V.  Industrial  Accident  Commission,  snpra, 
a  part  of  the  statement  being : 

"The  causative  danger  mast  be  pecnliar  to 
the  work  and  not  common  to  the  neighborhood." 

When  measured  by  tbe  standards  set  down 
tn  these  cases,  It  Is  not  difficult  to  satisfac- 
torily conclude  the  present  proceeding.  Even 
If  it  were  conceded  that  injuries  suffered 
by  Stanley  would  have  been  compensable  If 
they  had  resulted  from  an  accident  happening 
to  him  while  actually  traversing  the  street  on 
tbe  way  from  changing  bis  coat,  for  bis  own 
convenience,  to  a  contest  at  diesa,  for  his 
own  pleasure,  we  have  by  no  means  settled 
the  matter.  If  we  admit  that  his  risk  In 
crossing  the  street  was  a  risk  incident  to  his 
employment,  upon  the  theory  that,  for  the 
purpose  of  crossing  and  recrosslng,  tbe  street 
was  a  part  of  the  company's  lot,  we  are  yet 
afield.  The  thoroughfare  was  certainly  not 
a  part  of  tbe  lot  in  the  sense  that  Stanley 
might  properly  have  loitered,  or  stood  In  so- 
dal  converse,  upon  it,  as  he  might  very  prop- 
erly have  done  upon  any  part  of  tbe  lot  lo- 
cated upon  tbe  corners  of  tbe  intersection. 
When  he  stopped  In  the  street  he  assumed  a 
risk  common  to  all  who  might  sojourn  there 
In  the  same  manner.  Under  such  circum- 
stances his  employer  is  not  called  upon  to 
make  compensation  for  bis  Injuries.  They 
did  not  arise  out  of  tbe  employment. 

The  award  Is  annulled. 

We  concur:    OONREY,  P.  J.;    JAMES,  J. 

(36  Cal.  App.  797) 

Ex  parte  MOONET.     (Or.   709.) 

(District  Court  of  Appeal,  First  District,  Oali- 
fomia.     Jan.  9,  1918.) 

Bah,  «=34&— Oapitai.  Cases  —  Coktboixikq 
Pactob. 
That  petitioner  has  been  acquitted  upon  one 
of  several  indictments  for  murder  pending 
against  her,  while  persuasive,  is  not  a  control- 
ling factor  in  tbe  determination  of  an  appUca- 
tioD  for  bail 

In  the  matter  of  the  application  of  Rena 
Hooney  for  a  wn't  of  "habeas  corpus.  Petition 
denied,  and  petitioner  remanded. 


Maxwell  McNutt  and  Nathan  C.  Cogtalan, 
both  of  San  Francisco,  for  petitioner.  F.  Ii. 
Berry,  Deputy  Dlst.  Atty.,  and  John  D.  Har- 
loe,  both  ot  San  Francisco,  for  respond^it 

PER  CURIAM.  Tbe  defendant  Is  restrain- 
ed of  her  liberty  under  a  bench  warrant  ia- 
sued  out  of  the  superior  court  of  tbe  state  of 
California,  in  and  for  the  city  and  county  of 
San  Francisco,  upon  eight  separate  indict- 
ments presented  by  tbe  grand  Jury  In  cases 
entlUed  "People  of  tbe  State  of  California  v. 
Rena  Mooney"  numbered  7530  to  7537,  Inclu- 
sive, wherein  the  defendant  was  charged  with 
the  murder  of  eight  different  persons.  Upon 
one  of  these  indictments  only  tbe  defendant 
has  been  tried  and  acquitted  by  a  Jury.  The 
record  of  that  case  Is  before  us,  as  are  also 
the  proceedings  before  tbe  grand  Jury  in  each 
of  these  several  Indictments  which  have  not 
yet  been  put  to  trlaL 

The  rule  by  which  this  court  must  he  gov- 
erned in  determining  this  matter  was  early 
laid  down  in  the  case  of  £}z  parte  Trola,  64 
Gal.  162,  28  Pa&  281,  and  was  later  followed 
and  reafiBrmed  in  the  case  of  Ex  parte  Curtis, 
92  Cal.  188,  28  Paa  223,  In  which  latter  case 
Chief  Justice  Beatty  declared  the  rule  to  be 
that  ball  should  be  denied  In  capital  cases 
"when  the  evidence  is  sufQclent  to  warrant  a 
grand  Jury  in  bringing  In  an  indictment,  or, 
what  practically  amounts  to  tbe  same  thing, 
when  the  evidence  is  sufficient  in  law  to  sus- 
tain a  cupital  conviction."  Quoting  from  tbe 
case  of  Ex  parte  Troia,  supra,  the  learned 
Chief  Justice  further  stated: 

"This  court,  in  denying  tbe  application  for 
bail,  said:  'We  cannot  say,  upon  the  evidence 
before  us,  that  the  superior  court  ought  to  set 
aside  the  verdict;  as  not  justified  by  the  evidence, 
should  the  jury  find  the  petitioner  guilty  of  the 
higher  degree  of  the  crime  charged.  We  ought 
not  to  anticipate  the  action  of  the  Jury  by  dis- 
charging the  prisoner  from  actual  custody,  with  * 
or  without  bail,  upon  evidence  which  we  are  not 
prepared  to  say  is  so  insuSicieut  as  that  a  ver- 
dict requiring  a  capital  sentence,  based  upon 
it,  should  not  be  permitted  to  stand.'  I  do  not 
doubt,"  says  tbe  Chief  Justice,  "the  soundness 
of  this  rule." 

It  is  needless  to  say  that  the  rule  thus 
early  stated,  and  since  uniformly  adhered  to 
in  this  state,  is  binding  upon  this  court 

After  a  careful  examination  of  tbe  record 
before  us  we  are  satisfied  that  it  is  to  be  giv- 
en full  application  to  tbe  facts  of  the  matter 
now  under  consideration. 

It  Is,  however,  urged  by  tbe  petitioner 
that  the  fact  that  in  one  of  these  several 
causes  she  has  been  tried  and  has  been  found 
not  guilty  by  a  Jury  is  a  controlling  cir- 
cumstance, requiring  a  variance  in  the  in- 
stant case  from  tbe  rule  above  stated.  After 
an  examination  of  the  authorities  uearlng  up- 
on this  question  we  are  satisfied  that  the  fact 
of  the  petitioner's  acquittal  upon  one  of  these 
several  Indictments  pending  against  her, 
while  ordinarily  persuasive,  nevertheless  it  la 
not  a  controlling  factor  in  the  determination 
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of  an  application  for  ball.  It  Is  to  be  pre- 
snmed  that  the  courts  and  prosecuting  officers 
win  perform  their  duty  promptly  in  present- 
ing others  of  these  several  causes  for  trial. 
Upon  the  present  state  of  these  causes  we  are 
of  the  opinion  that  the  rale  set  forth  In  the 
case  of  Ex  parte  Curtis,  supra,  should  be  giv- 
en application. 

It  follows  that  the  petition  will  be  denied, 
and  the  petitioner  remanded ;  and  It  Is  so  or- 
dered. 

(S5  Cal.  App.  806) 

Ex  parte  WEINBERG.     (Or.   723.) 

(District  Court  of  Appeal,  Krst  EHstrict,  Cali- 
fornia.    Jan.  9,  1918.) 

In  the  matter  of  application  of  Israel  Wein- 
berg for  a  writ  of  habeas  corpus.  Denied,  and 
petitioner  remanded. 

Maxwell  McNutt  and  Edwin  V.  McKenzie, 
both  of  San  Francisco,  for  petitioner.  Louis 
Ferrari,  Deputy  Dist  Atty.,  of  San  EVancisco, 
for  respondent. 

PER  CURIAM.  Tbe  defendant  is  restrained 
of  his  liberty  under  a  bencli  warrant  issued  out 
of  the  superior  court  of  the  state  of  California, 
In  and  for  the  city  and  county  of  San  Francisco, 
upon  eight  separate  indictments  presented  by 
the  grand  jury  in  cases  entitled  "The  People  of 
the  State  of  California  v.  Israel  Weinberg," 
numbered  7530  to  7537,  inclusive,  wherein  the 
defendant  was  charged  with  the  murder  of  eight 
different  persons.  Upon  one  of  these  indict- 
ments only  the  defendant  has  been  tried  and  ac- 
quitted by  a  jury.  The  record  of  that  case  is 
before  us,  as  are  also  the  proceedings  before 
the  grand  jury  in  each  of  these  several  indict- 
ments which  have  not  yet  been  put  to  trial. 

We  are  of  the  opinion  that  the  rule  adopted 
in  the  matter  of  Kx  parte  Mooney,  No.  709, 
171  Pac.  109,  this  day  decided  by  this  court,  as 
well  as  the  reason  for  its  application,  are  to 
be  given  full  application  to  the  instant  case. 
Upon  the  reasoning  and  authorities  in  the  case 
of  Ex  parte  Mooney,  supra,  the  application  here- 
in will  be  denied,  and  tbe  petitioner  remanded ; 
and  it  is  so  ordered. 


(SS  Cal.  App.  soe) 

In  re  WELLS. 


(Cr.  336.) 


(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Jan.  10,  1918.) 

1.  Appeal  and  Ebrob  «=>055(1)— Motion  to 
Strike  Testihont  —  Sufficiemct  of  Mo- 
tion. 

Where  the  index  to  reporter's  transcript 
contains  no  reference  to  the  exhibits,  a  motion 
to  strike  out  an  exhibit,  which  fails  to  point 
out  where  the  exhibit  can  be  found,  will  be  de- 
nied. 

2.  Evidence  i@=»314(l)  —  Hearsat  —  Judo- 
KENT8 — Admissibility  to  Show  Fact. 

A  finding  of  a  court  on  conflicting  evidence 
in  an  action  for  fraud  is  hearsay  in  a  hearing 
on  application  to  practice  law,  in  which  re- 
spondent is  entitled  to  examine  witnesses  as  to 
the  charges  made  against  him. 
31  Appeal  and  Ebbob  ®=>G56(1)— Cobbectino 
Ebrobs  in  Transcbipt. 
The  appellate  court  in  an  original  proceed- 
ing cannot  correct  errors  in  a  transcript  of  evi- 
dence taken  before  a  referee,  where  there  is  noth- 
ing to  show  whether  or  not  tbe  stenographer 
took  down  the  evidence  as  given. 


In  tbe  matter  of  tbe  application  of  T. 
Alonzo  Wells  to  practice  law.  Motion  to 
strike  out  testimony  taken  before  a  referee. 
Granted  in  part 

See,  also,  174  Cal.  467, 163  Pac.  6S7. 

Clyde  Blsbop,  R.  Y.  Williams,  Joe  C.  Burke, 

L.  A.  West,  and  S.  M.  Relnhaus,  all  of  Santa 
Ana,  for  petitioner.  T.  Alonzo  Wells,  in  pro. 
per.  S.  N.  Johnstone,  of  Los  Angeles,  H.  N. 
Mitchell,  of  Sacramento,  and  M.  C.  Atchison, 
of  Los  Angeles,  for  respondents. 

PER  CURIAM.  Counsel  for  respondent 
have  filed  a  motion  to  strike  out  certain  por- 
tions of  the  testimony  taken  before  the  ref- 
eree named,  designated,  and  appointed  by 
the  court  to  take  testimony  in  this  proceed- 
ing. It  was  understood  and  agreed  by  and 
between  counsel  on  both  sides  that  this  mo- 
tion should  be  disposed  of  before  briefs  ad- 
dressed to  the  merits  are  filed.  The  portions 
of  the  testimony  which  respondent  aska 
be  stricken  out  are  specified  in  tbe  written 
motion,  and,  having  considered  the  same,  we 
now  state  tbe  conclusions  arrived  at.  The 
grounds  of  the  allowance  of  the  motion  as  to 
certain  testimony  are  those  stated  by  respond- 
ent in  his  written  application  to  strike  out. 
Where  the  motion  is  denied  it  is  because  tbe 
reasons  stated  for  striking  out  are  not  legal- 
ly tenable  as  to  those  portions  of  the  tes- 
timony. 

1.  Tbe  motion  as  to  all  the  testimony  oC 
tbe  witnesses  George  W.  Mlnter  and  G.  W. 
Stevens  Is  granted. 

2.  Tbe  motion  as  to  the  testimony  of  tbe 
witness  R.  Y.  Williams,  designated  as  subdi- 
visions a,  b,  and  c  in  the  written  motion,  is 
granted. 

3.  The  testimony  of  the  witness  W.  H. 
Thomas,  designated  as  subdivisions  a,  b, 
c,  and  d  In  said  written  motion,  is  stricken 
out. 

[1]  4.  Tbe  motion  to  strike  out  petitioner's 
Exhibit  D  is  denied  for  tbe  reason  that  tbe 
written  motion  falls  to  point  out  where  tbe 
said  exhibit  may  be  found  in  the  transcript 
The  index  to  the  reporter's  transcript  con- 
tains no  reference  to  the  several  exhibits,  and 
it  is  not  the  duty  of  this  court  to  search  that 
vcduminous  document  to  find  the  exhibit, 
counsel  themselves  not  having  taken  tbe 
pains  to  designate  tbe  particular  part  of  tbe 
transcript  In  wblcb  it  may  be  found. 

5.  The  motion  to  strike  out  those  portions 
of  tbe  testimony  of  the  witness  Clyde  Blsbop, 
designated  as  subdivisions  a,  b,  c,  1,  <n,  n, 
o,  and  s,  is  granted.  The  motion  as  to  those 
portions  designated  as  subdivisions  d,  e,  f,  g, 
h,  J,  k,  1,  p,  q,  r,  and  t  Is  denied. 

6.  The  motion  to  strike  out  petitioner's 
Exhibit  E  Is  denied  for  the  reason  given 
above  for  the  ruling  as  to  petitioner's  Ex- 
hibit D. 

7.  The  motion  as  to  tbe  portions  of  tbe 
testimony  of  the  witness  George  W.  Moore, 
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designated  as  auMUTlslons  a,  b,  ^  and  d,  Is 
denied. 

8.  The  motion  as  to  the  portions  of  the 
teetlmony  of  the  witness  C.  C.  Johnson,  desig- 
nated as  subdivisions  a  and  b,  Is  denied. 

9.  The  motion  as  to  the  testimony  of 
Jamee  McMillan,  subdivisions  a  and  b,  is 
denied. 

10.  The  motion  as  to  the  testimony  of  the 
witness  G.  B.  Laverlng,  subdivisions  a  and  b. 
Is  denied. 

11.  The  motion  as  to  the  testimony  of  W. 
"D.  Seeley,  subdivisions  a  and  b.  Is  denied. 

12w  The  motion  as  to  the  testimony  of 
J.  B.  McOowen,  subdivisions  a  and  b,  is  de- 
nied. 

13.  The  motion  as  to  the  testimony  of  Sterl- 
ing Price,  subdivisions  a  and  b,  and  the 
motion  as  to  the  testimony  of  the  follow- 
ing witnesses,  Is  denied:  3.  T.  Stoclcton; 
A.  W.  Morehouse;  K.  L.  Draper  and  Henry 
Brooks;  Joe  Gothard,  Dr.  Q.  A.  Shank,  and 
C.  H.  Mansnr. 

14.  The  motion  to  strike  out  all  the  tes- 
timony of  Henry  Brooks,  Joe  Gothard,  and 
C  H.  Mansnr  is  denied. 

15.  The  motion  as  to  the  testimony  of  H.  J. 
Forgy,  subdivisions  a  and  d,  Is  denied.  As 
to  the  testimony  of  said  Forgy,  designated 
as  subdivisions  b  and  c,  the  motion  Is 
granted. 

16.  The  motion  as  to  the  testimony  of  the 
'Witness  James  J.  Conrad,  designated  as  sut>- 
dlvlslons  a  and  b.  Is  denied. 

[ll  17.  The  motion  to  strike  out  the  state- 
ment on  motion  for  a  new  trial  in  the  case 
of  Oommerdal  Bank  of 'Santa  Ana,  a  Corpora- 
tion, Plalntlfr,  T.  T.  A  Wells  and  J.  E.  Wells, 
Defendants,  Is  granted.  The  said  statement 
Is  in  the  transcript  before  us,  beginning  on 
page  279  and  ending  on  page  290  thereof. 
The  general  ground  upon  which  we  base  the 
order  striking  out  the  said  statement  Is  that  It 
la  hearsay.  Tills  testimony  was  offered  for 
the  purpose  of  showing  that,  In  the  above- 
mentioned  case,  in  which  the  statement  was 
prepared,  the  respondent  fraudulently  secur- 
ed a  loan  of  $550  from  the  said  Commercial 
Bank,  Wells  and  his  wife  having  Joined  In 
making  a  promissory  note  to  the  bank  for 
said  sum.  From  the  said  statement  on  the 
motion  for  a  new  trial  it  appears  that,  about 
a  year  and  a  half  before  the  $550  transac- 
tion with  the  said  bank  was  had,  Wrtls  bor- 
rowed from  the  latter  the  sum  of  $350.  It 
further  likewise  appears  that,  either  on  the 
first  or  second  of  the  two  said  occasions  on 
which  he  borrowed  money  from  the  bank. 
Wells  told  the  cashier  that  a  certain  tract 
of  land  in  his  wife's  name  was  unimcumber- 
ed.  After  the  $550  loan  was  made  to  the 
respondent  by  the  hank,  the  latter  learned 
that  the  wife  of  the  respondent  had,  on 


the  3d  day  of  June,  1903.  flied  a  homestead 
on  said  land.  The  $560  loan  was  made  on 
the  31sb  day  of  August,  1903. 

As  a  defense  to  the  action  by  the  bank  on 
the  $550  note.  Wells  pleaded  and  proved  his 
discharge  in  bankruptcy  by  the  United  States 
District  Court  for  the  Southern  District  of 
California  on  the  29th  day  of  January,  1906. 
It  was  admitted  by  Wells  at  the  trial  that 
his  note  to  the  bank  for  $550  was  Included 
in  bis  schedule  of  liabilities  filed  in  the  pro- 
ceeding in  bankruptcy,  and  was  therefore  af- 
fected by  the  adjudication  discharging  him 
from  all  obligations  or  liabilities  then  exist- 
ing against  him. 

Thus,  It  will  be  seen.  It  became  a  question 
of  vital  Importance  In  that  case  whether  the 
representation  made  to  the  tmnk  by  Wells 
that  bis  wife's  land  was  unincumbered  was 
made  when  he  obtained  the  loan  for  $350 
or  when  be  obtained  the  loan  for  $550.  Upon 
this  question  there  was,  according  to  the 
statement  on  motion  for  a  new  trial,  a  sharp 
conflict  In  the  testimony.  Wells  baring  tes- 
tified that  the  representation  was  made  when 
he  borrowed  the  $.'i50  and  the  bank  olflcials 
having  testified  that  the  representation  was 
made  when  he  borrowed  the  sum  of  $550. 
Of  course,  the  trial  court  had  to  determine 
this  conflict  and  did  so  by  finding  in  favor 
of  the  bank.  Manifestly,  this  was  only  the 
opinion  or  Judgment  of  the  trial  Judge,  and, 
while  sudi  opinion  or  Judgment  would  be 
conclusive  against  the  respondent  here  in 
certain  instances  which  could  be  mentioned, 
stUI  it  cannot  be  held  to  be  otherwise  than 
hearsay  in  this  proceeding,  in  which  the 
respondent  Is  entitled,  as  to  all  of  the  several 
distinct  charges  formally  preferred  against 
him,  to  be  confronted  by  the  witnesses  call- 
ed to  support  those  charges,  and  to  have 
their  testimony  taken  directly  before,  and 
to  cross-examine  them  In  the  presence  and 
hearing  of,  the  tribunal  which  must  ultimate- 
ly i)a8s  upon  the  questimi  whether  said  charg- 
es have  been  sustained  by  sufficient  proof. 

[3]  IS.  This  court  Is  in  no  position  to  order 
the  transcript  of  the  testimony  corrected  In 
the  several  particulars  Indicated  on  pages  24 
and  25  of  the  motion  to  strike  out  We 
have  no  way  of  knowing  whether,  as  re- 
spondent contends,  the  alleged  errors  are 
in  fact  errors  or  whether  the  testimony  In 
those  particulars  was  taken  down  and  tran- 
scribed by  the  stenographer  as  it  was  given 
before  the  referee.  We  suggest,  however, 
that  the  attorneys  on  both  sides  Join  In  bay- 
ing the  stenographer  who  took  the  testimony 
read  to  them  bis  notes  tohching  the  par- 
ticulars as  to  which  errors  are  claimed  to 
have  been  made  and  agree  upon  and  make 
such  corrections  In  the  particulars  referred 
to  as  the  notes  of  the  reporter  may  Justify. 
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(ft  Cal.  App.  IM) 

PEOPLE  V.  HANFORD.    (Or.  6OT.) 

(District  Coort  of  Appeal,  First  District,  Cali- 
fornia.   Jan.  10,  1918.) 

1.  PBOSTiruTiON   €=>1 — Inddcinq   Minor  to 
Become  Inmatb!— Elements  of  Oftense. 

Under  Juvenile  Court  Law  (St  1916,  p. 
1246)  i  21,  providing  that  any  person  who  shall 
induce  or  endeavor  to  induce  any  person  under 
the  age  of  21  years  to  so  live  as  would  cause 
such  i>er8on  to  become  or  remain  a  prostitute, 
within  section  1,  subds.  I-IS^  inclusive,  shall 
be  guiltjr,  where  defendant  knowingly  permitted 
prosecuting  witness,  a  minor,  to  commit  acts  of 
prostitution  in  defendant's  house  and  encouraged 
the  commission  of  the  same,  she  was  guilty, 
though  prosecuting  witness  may  have  been  pre- 
vioudy  Immoral. 

2.  WiTNEssBa  is=»288(2)— Pabts  of  Document 
— Right  of  Advebse  Pabty. 

Where  defendant's  counsel  during  cross-ex- 
amination of  prosecuting  witness  read  into  the 
record  a  certain  portion  of  her  testimony  given 
before  the  judge  of  the  juvenile  court,  the  prose- 
cuting attorney  had  the  right  on  redirect  exam- 
ination to  read  the  portion  omitted  by  defend- 
ant's counsel. 

3.  Pboshtution  $=>4— Refotatior  ot  Pi.aoe 
— Admibsibilitt. 

The  character  of  a  house  of  prostitution  may 
be  estabUshed  by  evidence  of  its  general  reputa- 
tion. 

Appeal  from  Superior  Oonrt,  City  and 
County  of  San  Francisco;  George  H.  Caba- 
nlss,  Judge. 

Jennie  Hanford  was  convicted  of  violating 
Juvenile  Court  Law,  §  21,  and  appeals  from 
the  Judgment  of  conviction  and  from  an  or- 
der denying  her  motion  for  new  trial.  Af- 
firmed. 

Walter  J.  Thompson  and  Edward.  Lomas- 
ney, both  of  San  Francisco,  for  appellant 
U.  S.  Webbk  Atty.  Gen.,  and  John  H.  Riordan, 
Deputy  Atty.  Gen.,  for  the  People. 

LENNON,  P.  J.  Defendant  was  charged 
by  an  information  filed  In  the  superior  court 
of  the  city  and  county  of  San  Francisco  with 
the  crime  of  violating  the  provisions  of  sec- 
tion 21  of  the  Juvenile  Court  Law.  She  was 
tried,  convicted,  and  sentenced  to  imprison- 
ment In  the  county  JaU  of  said  city  and  coun- 
ty. Defendant  has  appealed  from  the  judg- 
ment and  the  order  denying  her  motion  for  a 
new  trial. 

The  evidence  Is  sufficient  to  establish  the 
crime  charged.  It  shows  that  the  defendant 
knowingly  permitted  the  prosecuting  witness 
to  commit  acts  of  prostitution  In  the  defend- 
ant's house  and  encouraged  the  commission  of 
the  same. 

[1]  It  Is  no  defense  that  the  prosecuting 
witness  may  have  been  leading  an  Idle,  disso- 
lute, and  Immoral  life  prior  to  and  at  the 
time  she  went  to  the  house  of  defendant. 
The  statute  under  which  the  defendant  was 
convicted  In  part  provides  that: 

"Any  persoa  who  sihall,  by  an  act  or  omission, 
or  by  threats,  or  commands,  or  persuasion  in- 
duce or  endeavor  to  induce  any  *  •  •  person, 
under  the  age  of  twenty-one  years,  to  do  or  to 


Serform  any  act  or  to  follow  any  course  of  eon- 
uct,  or  to  so  live  as  would  cause  or  manifestly 
tend  to  cause  any  such  person  to  become  or  to 
remain  a  person  coming  within  the  provisions 
of  any  of  subdivisions  1  to  13  inclusive  of  sec- 
tion 1  of  this  act,  shall  be  guilty  of  a  misde- 
meanor.   •    •    •  "    St  1916,  p.  1246. 

Thus  It  la  apparent  that  the  Juvenile  Court 
Law  not  only  denounces  and  condemns  acts 
which  tend  to  make  a  minor  a  prostitute,  but 
also  those  which  tend  to  cause  one,  already  a 
prostitute,  to  remain  a  prostitute.  In  short, 
the  clear  purpose  and  Intent  of  the  statute 
Is  to  reclaim  the  fallen  as  well  as  protect  the 
virtuous. 

Complaint  Is  made  ot  the  alleged  miscon- 
duct of  the  trial  court,  but  the  record  does 
not  show  that  the  remarks  of  the  court  In 
response  to  an  objection  which  It  Is  claimed 
constituted  misconduct  were  objected  to  or 
assigned  as  misconduct  Moreover,  the  rec- 
ord shows  that  the  objection  which  provoked 
the  remarks  of  the  court  was  immediately 
withdrawn.  This,  we  take  It,  was  an  acquies- 
cence In  the  pertinency  and  propriety  of  the 
court's  remarks,  which  were  addressed  solely 
to  coimsel  for  the  defendant 

[2]  Defendant's  counsel,  during  the  cross- 
examination  of  the  prosecuting  witness  read 
Into  the  record  a  certain  portion  of  her  testi- 
mony given  before  the  Judge  of  the  Juvenlla 
court.  On  her  redirect  examination  the  pros- 
ecuting attorney  read  Into  the  record  a  por- 
tion of  the  same  testimony  given  by  the  wit- 
ness In  the  Juvenile  court  which  counsel  for 
the  defendant  omitted  to  read.  This  he  had 
a  right' to  do,  for  "where  parts  of  a  conversa- 
tion or  act  or  writing  are  proved,  other  con- 
nected parts  should  be  received."  Jones  on 
Er.  (2d  Ed.)  p.  192.  Moreover,  even  if  thl3 
had  been  erroneous  defendant  failed  to  make 
either  a  timely  objection  or  a  motion  to  strike 
out 

[3]  The  court  did  not  etr  In  admitting  evi- 
dence concerning  the  reputation  of  the  de- 
fendant's house.  The  character  of  a  house  of 
prostitution  may  be  estabUshed  by  evidence 
of  its  general  reputation.  People  v.  De  Mar- 
tini, 25  Cal.  App.  9,  142  Pac.  898. 

Judgment  and  order  affirmed. 

We  concur:  KEiRRIQAN,  J.;  BBIASLT. 
Judge  pro  tem. 

(36  Col.  App.  T8S) 

ZIERATH  et  aL  ▼.  SUPERIOR  COURT  OF 
CALIFORNIA  IN  AND  FOR  LOS  AN- 
GELES COUNT!  et  al.    (Civ.  2510.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    Jan.  8,  1918.) 

1.  Cebtiorabi  <s»2S(2)— Oboebs  Review abub. 

To  be  reviewable  on  certiorari,  an  order  of 
the  superior  court  must  have  been  in  excess  ot 
the  court's  jurisdiction. 

2.  JtmoMENT  €=3160  —  Offebino  Dbtauxx  — 
Ahkndment  of  Pleauino. 

After  default  of  a  defendant  amending  of 
the  complaint  in  a  matter  of  substance  opens 
the  default,  and  judgment  cannot  be  entered  un- 
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lesa  the  (unended  complaint  is  aenred  on  the  de- 
fendant, but  if  the  complaint  is  only  amended 
aa  to  form,  the  defanlt  is  not  opened. 

8.  JTJDOMENT  e=»144— Openino  DKrATri,T. 

In  entering  judgment  on  an  amended  com- 
plaint, not  served  on  a  defendant  who  default- 
ed, the  court  necessarily  decided  that  the  amend- 
ment was  not  one  in  substance,  and  it  was  with- 
out power  to  set  aside  the  default  on  a  motion 
based  on  the  theory  that  the  court  did  not  have 
jurisdiction  to  enter  the  judgment,  and  it  makes 
no  difference  how  erroneous  the  judgment  was. 

Certiorari  by  A.  a  Zlerath,  W.  F.  McCaim, 
3,  B.  Giel,  T.  £.  Amlln,  and  Walter  S.  Booth, 
Jr.,  as  trustees  for  the  stockbolders  and  cred- 
itors of  Zleratb  Combinatloii  Drill  Company, 
to  review  an  order  of  the  superior  court  of 
tbe  state  of  California,  in  and  for  the  county 
of  Los  Angeles  and  the  Judge  thereof,  setting 
aside  a  Judgment  against  A.  B.  Small  in  the 
action  of  Zlerath  and  others  against  the  Mid- 
way Southern  Oil  Company  of  Long  Beach 
and  others.    Order  annulled. 

Alfred  H.  McAdoo  and  T>aTid  B.  Bergman, 
both  of  I>os  Angeles,  for  petitioners.  John  B. 
Daly  and  James  H.  Daly,  both  of  Long  Beach, 
for  respondents. 

CONRBT,  P.  J.  This  Is  a  proceeding  by 
writ  of  review  whereby  petltToners  are  seek- 
ing to  have  anrwilled  an  order  setting  aside  a 
default  judgment  entered  against  one  A.  B. 
Small  in  an  action  of  Zlerath  et  al.  v.  Midway 
Southern  Oil  Co.  of  Long  Beach  et  al.  In  that 
action  the  plaintiffs  as  Judgment  creditors  of 
the  corporation  suied  to  obtain  Judgment 
against  stockholders  for  the  amount  due  on 
said  previous  judgment,  bnt  not  exceeding  as 
to  any  stockholder  the  amount  of  his  liability 
for  the  unpaid  portion'  ot  the  amount  sub- 
scribed by  him  or  by  his  predecessor  In  own- 
ership of  the  stock  as  a  subscribing  purchas- 
er of  such  stock.  An  amended  complaint  was 
filed,  in  the  ninth  paragraph  of  whldi  It  was 
alleged  that  npon  each  of  the  shares  of  stock 
of  said  corporation  there  has  been  paid  by 
the  subscriber,  owner  and  holder  thereof  an 
amount  equal  to  20  cents  and  no  more  per 
share;  also  that  each  of  the  defendant  stock- 
holders agreed  with  said  corporation,  at  the 
time  when  he  subscribed  to  and  became  the 
owner  and  hiolder  of  the  shares  of  stock 
charged  to  him  in  tbe  complaint,  that  he 
would  pay  the  balance  of  the  par  value  of 
said  shares  of  stock  so  remaining  unpaid  to 
said  corporation,  or  for  Its  use,  when  legally 
called  upon  to  so  d'o.  On  March  1,  1915,  the 
summons  and  a  copy  of  this  amended  com- 
plaint were  s^ved  upon  the  defendant  A.  B. 
Small,  and  his  defanlt  for  not  appearing  In 
the  action  was  duly  entered  on  January  10, 
1916.  No  judgment  was  entered  against  him, 
except  as  hereinafter  stated.  On  November 
17,  1916,  an  amended  complaint  was  filed  in 
two  Counts.  The  first  count  duplicated  the 
allegations  of  the  flrist  amended  complaint 
The  second  cotmt  was  a  copy  of  the  first 


count,  oxc^t  that  It  omitted  the  ninth  para- 
graph and  substituted  therefor  other  allega- 
tions. These  substituted  allegations  de- 
scribed certain  transactions  whereby  all  of 
the  capital  stock  of  tbe  corporation,  except 
five  |1  shares  theretofore  Issued  was  origi- 
nally issued  to  C.  R.  Faulstlck  as  fully  paid 
and  nonassessable  stock  at  tbe  par  value  of 
|1  par  share;  the  defendants  being  trans- 
ferees of  portions  of  that  stock.  It  was 
alleged  that  the  stock  was  so  issued  In  con- 
sideration of  the  transfer  by  Faulstlck  to  tbe 
corporation  of  certain  Interests  in  real  pr<^ 
erty;  that  said  prtperty  was  not  at  that  time 
worth  any  sum  substantially  near  the  value 
at  which  It  was  received,  and  that  neither 
Faulstlck  nor  the  directors  of  tbe  company 
who  consummated  said  transaction  with  him 
either  knew,  thought,  or  believed  that  said  In- 
terests in  real  property  had  a  market  value 
of  the  sum  of  $1,000,000,  at  which  it  was,  re- 
ceived, or  a  market  value  substantially  near 
said  som.  Farther  all^atlons  were  made 
tending  to  show  that  said  transaction  and  the 
issuance  of  said  stodc  for  said  insufficient 
(tonslderation  was  Intended  to  operate  as  a 
fraud  uimn  future  creditors  of  the  corpo- 
ration. The  allegatloBs  of  said  substituted 
paragraph  did  not  admit  that  the  consider- 
ation paid  to  the  corporation  for  said  stock 
was  equal  In  value  to  20  ceata  per  share  of 
tbe  stock  or  equal  to  any  other  ^)ecifled  sum. 
The  second  amended  complaint  having  been 
served  upon  some  tof  tbe  defendants,  but  not 
.upon  the  defendant  A.  B.  Staall,  and  some  of 
those  defendants  having  answered,  the  case 
came  on  for  trial,  and  at  the  conclusion  there- 
of findings  were  filed  and  Judgment  was  en- 
tered against  certain  of  the  defendants  named 
In  the  complaint  We  may  disregard  the  find- 
ings, as  tbey  would  be  surplusage  so  far  as  a 
defaulting  defendant  was  concerned.  The 
judgment  recited  that  the  summons  and  com- 
plaint and  amended  complaint  were  duly  and 
regularly  served  upon  the  defendant  A.  B. 
Small,  and  that  bis  default  had  been  dvdy  and 
regularly  entered.  That  this  recital  was  not 
Intended  to  assert  that  the  second  amended 
complaint  was  served  upon  Small  Is  made 
clear  by  the  fact  that  other  recitals  of  the 
Judgment  sh'ow  that  the  second  amended  com- 
plaint was  served  upon  other  defendants 
therein  named.  It  is  ocmceded  by  petitioners 
herein  that  the  second  amended  complaint  In 
that  action  was  not  served  upon  the  defend- 
ant A.  B.  Small.  The  Judgment  was  entered 
on  September  21, 1917.  Thereafter,  on  October 
23,  1917,  notice  was  given  on  behalf  of  A.  B. 
Small,  and  pursuant  thereto  a  motion  was 
duly  made  for  an  order  to  vacate  and  set 
aside  said  judgment  as  to  the  defendant  A. 
B.  SmaU.  Tbe  motion  was  supported  by  an 
affidavit  which  we  may  disregard  here,  since 
the  facts  therein  stated,  so  far  as  necessary 
to  be  considered  here^  appear  in  the  Judgment 
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roll.  On  November '  16,  1917,  the  court  en- 
tered a  minute  order,  to  the  effect  that  said 
motion  "to  vacate  and  set  aside  Judgment  as 
to  said  defendant  Small  Is  by  the  court  grant- 
ed." It  is  this  order  which  the  petitioners 
seek  to  have  reviewed  and  annulled. 

[1]  Petitioners  necessarily  rely  upon  the 
proposition  that  the  order  In  question  was  in 
excess  of  the  court's  Jurisdiction.  If  in  mak- 
ing said  order  the  court  acted  in  an  unau- 
thorized mode  and  thereby  exceeded'  the 
bounds  of  its  power,  Its  action  may  be  re- 
viewed on  certiorari.  Carpenter  v.  Superior 
Conrt.  75  Cal.  596,  19  Pac.  174. 

fZl  The  Judgment  which  said  order  pur- 
ports to  vacate  could  not  be  vacated  in  re- 
sponse to  such  a  motion  as  made  In  this  case, 
unless  the  Judgment  was  one  which  the  court 
did  not  have  power  to  render.  This  in  turn 
depends  upon  the  more  specific  proposition 
that  the  court  was  without  Jurisdiction  to 
enter  its  Judgment  against  the  defendant  A. 
B.  Rmnll  (he  not  having  appeared  In  the  ac- 
tion) without  service  upon  him  of  a  copy  of 
the  second  amended  complaint.  "It  la  settled 
by  a  long  line  of  decisions  that  where,  after 
the  default  of  a  defendant  has  been  entered, 
a  complaint  Is  amended  In  matter  of  sub- 
stance as  distinguished  from  mere  matter  of 
form,  the  amendment  opens  the  default,  and 
unless  the  amended  pleading  be  served  on  the 
defaulting  defendant,  no  Judgment  can  prop- 
erly be  entered  on  the  default"  Cole  v.  Roeh- 
llng  Construction  Co.,  166  Gal.  443,  446,  105 
Pac.  255,  267.  Patltioners  herein  contend 
that  the  second  amended  complaint  did  not 
contain  any  amendment  of  a  substantial  na- 
ture, or  which  could  in  any  manner  affect  the 
rights  of  the  defendant  A.  B.  Small.  We  are 
referred  to  the  cases  'of  R.  H.  Herron  Co,  ▼. 
Shaw,  165  Cal.  668,  183  Pac.  488,  Ann.  Caa. 
1915A.  1265.  and  Harrison  v.  Armour,  169 
Cal.  7R7.  147  Pac.  1166.  These  were  actions 
similar  to  the  action  under  considerntlon 
here/  In  Harrison  v.  Armour  the  shares  of 
the  corporation  were  $1  each,  and  It  was  al- 
leged that  no  more  than  25  cents  per  share 
had  been  paid  on  the  stock  subscription.  The 
court  said  (109  Cal.  792,  147  Pac.  1168)  that 
under  the  allegations  of  the  complaint  "it 
■would  have  been  open  to  the  plaintiff  to  prove 
that  the  patent  rights,  although  turned  in  at 
a  valuation  of  $60,000,  were  and  were  known 
or  believed  by  the  parties  to  be  w'orth  much 
less."  So  the  petitioners  argue  here  that  the 
new  matter  contained  in  the  second  count  of 
the  second  amended  complaint  con.<ilsted  of 
nothing  more  than  evidentiary  matter  which 
might  have  been  proved  under  the  allega- 
tions of  the  first  amended  complaint,  which 
proof  would  have  been  for  the  purpose  of 
showing  that  only  20  cents  per  share  had 


been  paid  on  account  of  the  stock  held  by  de* 
fendant  A.  B.  Small. .  For  reasons  which  will 
next  appear  we  find  it  unnecessary  to  ex- 
press an  opinion  upon  this  question. 

[3]  If  the  second  amended  complaint  dif- 
fered from  the  first  amended  complaint  only 
in  matters  of  form  not  in  substance  affecting 
any  right  of  the  defendant  A.  B.  Small,  his 
default  would  not  be  opened  by  the  filing  of 
the  last  amended  pleading.'  Cole  v.  Roebllng 
Construction  CO.,  supra;  San  Diego  Savings 
Bank  V.  Goodsell,  137  Cal.  420,  425,  70  Pac. 
209:  Woodward  v.  Brown,  119  Cal.  283,  .304, 
51  Paa  2,  542,  63  Am.  St  Rep.  108.  In  order 
to  determine  that  the  plaintiffs  were  entitled 
to  Judgment  against  defendant  A.  B.  Small, 
It  was  necessary  that  the  court  consider  the 
allegations  of  the  amended  complaint  and  of 
the  second  amended  complaint  and  determine 
that  the  amendments  were  merely  matters  of 
form  and  not  of  substance.  The  court  had  Ju- 
risdiction of  the  subject-matter,  and  by  serv- 
ice of  the  summons  and  amended  complaint 
It  obtained  Jurisdlctl'on  over  the  defendant  A. 
B.  SmaU.  It,  therefore,  had  power  to  deter- 
mine the  effect  of  amendments  to  the  plead- 
ings and  had  Jurisdiction  to  render  Judgment 
In  accordance  with  such  determination.  If  the 
Judgment  was  based  upon  erroneous  conclu- 
sions upon  the  questions  thus  presented,  .it 
was  none  the  less  a  Judgment  rendered  In  the 
exercise  of  an  established  Jurisdiction,  and 
could  not  be  set  aside  except  by  a  mode  of 
procedure  provided  by  law  for  the  review  of 
such  Judgments.  The  Judgment  having  been 
one  entered  as  upon  a  default,  there  could  not 
have  been  a  motion  for  a  new  trial,  nor  could 
there  have  been  a  motion  for  "another  and 
different  Judgment"  under  the  provisions  of 
section  663,  Code  of  Civil  Procedure.  The  mo- 
tion to  vacate  the  Judgment  in  question  does 
not  purport  to  have  been  made  to  obtain  re- 
lief under  section  473,  Code  of  Civil  Proce- 
dura  The  motion  was  based,  and  must  have 
been  granted  entirely  upon  the  theory  that 
the  Judgment  was  void  for  want  of  Jurisdic- 
tion in  the  court  to  render  any  Judgment 
against  the  nonappearlng  defendant  A.  B. 
Small  without  service  upon  him  of  a  copy 
of  the  second  amended  complaint  As  we 
have  seen,  the  court  did  have  Jurisdiction  to 
render  such  Judgment  This  is  so,  even 
though  it  were  conceded  now  that  such  action 
of  the  conrt  was  erroneous.  It  follows  that 
the  conrt  was  without  Jurisdiction  to  make 
the  order  which  Is  here  under  review. 

The  order  of  the  court  below  vacating  Its 
Judgment  against  the  defendant  A.  B.  SmaU 
is  annulled. 

We  concur:  WORKS,  Judge  pro  tem.; 
JAMES,  J. 
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(»  Cal.  App.  4) 

SPIER  ▼.  PECK,  Conntr  Treaninr. 
(Civ.  2512.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Jan.  14,  1918.) 

1.  StATTITES  «=»181(2)— CONSTBUCnO!*. 

Statutes  are  to  be  so  construed  as  not  to 
give  rise  to  an  absurdity  in  their  attempted  ap- 
plication nor  to  destroy  thar  efficacy  as  a  whole 
or  in  substantial  part. 

2.  Statxties     «=>1S4  —  CONSTBUCnON  —  PUK- 

F08E. 

Strong  indices  to  the  legislative  intent  will 
always  be  found  upon  an  inquiry  into  the  na- 
ture of  the  evil  sought  to  be  remedied  by  a  stat- 
ute and  the  object  to-  be  accomplished. 
8.  Officebs  ^=»30— SAi.ABna— Holdikq  Two 
Offices. 

Juvenile  Court  Act  (SL  1916,  p.  1226)  f  18, 
providing  that  all  probation  officers  receiving  a 
salary  of  $75  or  more  per  month  shall  devote 
their  entire  time  and  attention  to  the  duties 
of  their  offices,  and  no  such  probation  officer, 
while  holding  such  office  and  receiving  salary 
therefor,  shall  be  a  candidate  or  seeic  the  nom- 
ination for  any  other  public  office  or  employ- 
ment, prohibits  probation  officers  from  acting 
and  receiving  the  salary  under  appointment  as 
superintendent  of  the  detention  home;  the  pro- 
hibition against  being  a  candidate  and  seeking 
nomination  in  view  of  the  requirement  of  devo- 
tioa  of  entire  time  being  against  the  holding  as 
well  as  the  seeking  of  another  office^ 

Original  application  for  writ  at  mandate 
by  Thomas  W.  Spier  against  H.  B.  Peck, 
as  Treasurer  of  the  County  of  Ventura.  Ap- 
plication denied. 

Robert  M.  Clarke,  of  Los  Angeles,  for  pe- 
titioner. Don  O.  Bowker,  Dlat  Atty.,  of  Ven- 
tura, for  respondent. 

WORKS,  Judge  pro  tem.  Petitioner  is  pro- 
bation officer  of  the  county  of  Ventura  and  is 
also  acting  under  appointment  aa  superintend- 
ent of  the  detention  home  for  the  same  coun- 
ty, both  of  the  offices,  or  positions,  having 
tbelr  existence  under  what  Is  known  as  the 
Juvenile  Court  Act  (Stats.  1915,  p.  1226, 
Deerlng's  Gen.  Laws,  Act  No.  1770a).  The 
law  fixes  petitioner's  salary  as  probation  of- 
ficer at  1100  per  month,  and  as  superintend- 
ent of  the  detention  borne  at  $50  per  m'onth. 
Section  18  of  the  Juvenile  Court  Act  provides, 
among  other  tilings: 

"All  probation  officers  •  •  •  receiving  a 
salnry  of  seventy-five  dollars  or  more  per  month 
shall  dpvote  their  entire  time  and  attention  to 
the  duties  of  their  offices,  and  no  such  probation 
officer.  •  •  •  while  holding  such  office  and 
receiving  salary  therefor,  shall  be  a  candidate 
for  or  seek  the  nomination  for  any  other  public 
office  or  employment." 

The  petitioner  presented  to  the  board  of 
sui>erv1sor8  of  the  county  his  claim  for  salary 
for  jTine,  1917,  as  Bui>erintendent  of  the  de- 
tention home,  and  the  dalm  was  allowed. 
The  county  auditor  approved  the  demand  and 
Issued  his  warrant  for  its  payment,  but  the 
respondent,  who  is  the  county  treasurer,  re- 
fused to  make  payment  of  the  warrant  upon 
Its  presentation.     Thereupon  the  petitioner 


instituted  this  proceeding  to  enforce  the  pay- 
ment 

[1,  2]  The  respondent  contends  that  section 
18  of  the  Juvenile  Court  Ajct,  In  that  part  of 
It  from  which  we  have  quoted,  disqualifies 
the  petitioner,  while  holding  the  post  of  pro- 
bation ofllcer,  from  being  superintendent  of 
the  detention  home  and,  therefore,  from 
drawing  the  salary  annexed  to  that  position. 
Can  the  language  forbidding  a  probation  of- 
ficer to  "be  a  candidate  for  or  seek  the  nom- 
ination for  any  other  public  office  or  employ- 
ment" receive  that  construction  7  Statutes  are 
to  be  so  construed  as  not  to  give  rise  to  an  ab- 
surdity In  their  attempted  application  and  as 
not  to  destroy  their  efficacy  as  a  whole  or  in 
substantial  part  (Murphy  v.  City  of  San  Luis 
Obispo,  119  Cal.  624,  628,  51  Paa  10S5,  39  L 
R.  A.  444;  Hnnnon  v.  Southern  Pacific  R.  R. 
Co.,  12  Cal.  App.  350,  355,  107  Pac.  .%%;  Ma- 
dary  v.  City  of  Fresno,  20  Cal.  App.  91.  96,  97, 
128  Paa  340);  all  rules  of  construction  having 
their  existence,  of  course,  for  the  purpose  of 
ascertaining  the  intent  of  the  Legislature, 
that  being  the  prime  object  of  the  construc- 
tion and  Interpretation  of  Btatutt«.  Strong 
indices  to  the  legislative  Intent  will  always  be 
found  upon  an  Inquiry  Into  the  nature  of  the 
evil  sought  to  be  remedied  by  a  statute  or  In- 
to the  object  to  be  accomplished  by  it.  Ban- 
norman  v.  Boyle,  160  Cal.  197,  200,  116  Pac. 
732;  Patton  t.  Los  Angeles  Pacific  Co.,  .18 
Cal.  App.  622,  625,  123  Pac.  613;  Odell  v. 
nihn,  19  Cal.  App.  713,  719,  127  Pac.  802; 
Glse  T.  Myers,  22  Cal.  App.  127,  138  Pac.  600. 

In  one  of  the  cases  above  dted  (Patton  v. 
Loa  Angeles  Pacific  Co.),  a  statnte  was  under 
review  which  provided: 

"An  emnlover  Is  not  bound  to  lodpmtirfy  his 
emplnvi  for  losses  suffered  bv  the  Istter  in  con- 
sennenre  of  the  ordinary  risks  of  the  hnsiness 
in  which  he  Is  employed,  nor  In  consennence  of 
the  nepligence  of  another  person  employed  by 
the  snme  employer  in  the  same  general  biisIAess, 
nnlpss  the  necligence  causing  the  injury  was 
committed  in  the  performance  of  a  duty  the  em- 
ployer owes  by  law  to  the  employ^,  •  •  *  * 
provided,  nevertheless,  that  the  employee  shsU 
be  liable  for  such  injury  when  the  same  results 
from  the  wrongful  act,  neglect  or  default  of 
♦  *  •  a  ooemploy#  engaged  in  another  depsrt- 
ment  of  labor  from  that  of  the  employ^  injured, 
or  employed  upon  a  machine,  railroad  train, 
switch-signal  point,  locomotive  engine,  or  other 
applinnce  than  that  upon  which  the  employi  is 
injured  is  employed.    *    •    • " 

The  facts  of  the  case  were  that  the  motor- 
man  of  an  electric  Interurban  car  was  In- 
jured by  the  negligence  of  the  conductor  of 
another  car.  The  motorman  brought  suit 
against  the  railroad  company  for  damages. 
His  complaint  was  assailed  by  general  de- 
murrer and  In  passing  on  the  d^nurrer  the 
court  said: 

"The  objection  urged  is  that  single  cars,  like 
those  upon  which  the  plaintiff  and  the  negligent 
conductor  were  employed,  are  not  to  be  consid- 
ered as  machines  or  railroad  trains,  or  to  be 
comprehended  within  the  term  'other  appliances' 
as  used  in  the  statute.    To  our  minds,  influenced 
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b^  the  considecatioii  that  the  statute  mnst  be 
Riven  a  fair  and  reasonable  meaning  and  be 
liberally  construed  to  effect  the  purposes  of  its 
enactment  (Judd  v.  Letts,  158  Cal.  359  [111 
Pae.  12,  41  !>.  R.  A.  (N.  S.)  156]),  this  conten- 
tion of  appellant  is  without  merit.  Prom  the 
ShraseologT  of  the  provision  quoted  it  is  evi- 
ent  that  the  Legislature  intended  to  make  the 
law  broad  in  its  scope  and  to  preserve  the  lia- 
bility of  the  employer  for  the  employe's  benefit 
in  all  cases  generaUjr  where  the  mechanical  de- 
vice upon  which  the  injured  servant  is  employed 
is  separate  and  different  from  that  being  operat- 
ed by  the  negligent  employ^.  By  way  of  closer 
definition  of  the  department  of  labor  classifica- 
tion, the  legislators  undertook  to  and  have  said 
in  effect  that  a  person  is  not  employed  in  the 
same  department  with  another  servapt  where  be 
is  at  work  with  or  upon  a  different  machine, 
railroad  train,  etc.;  and  in  consonance  with 
a  rule  of  fair  construction  it  would  be  proper 
to  say,  if  the  words  'railroad  train'  were  the 
only  descriptive  ones  contained  in  that  portion 
of  the  statute  quoted,  that  that  term  as  applied 
to  an  interurban  railway  is  sufficient  to  include 
a  single  trolley  car.  Such  cars  combine  in  their 
construction  both  motors  for  propulsion  and 
seats  for  the  accommodation  of  passengers. 
Used  in  interurban  traffic  they  perform  the 
same  work  over  long  distances  as  does  the 
steam-propelled  train.  While  a  train  usually 
consists  of  a  motor  vehicle  and  cars  attaclieu 
tha%to,  where  these  adjuncts  are  combined  in 
one  carriage  and  serve  the  same  uses,  there  is 
no  good  reason  why  the  one  should  be  said  to  be 
a  train,  within  the  meaning  of  the  statute,  and 
the  other  not  be  so  classed.  In  construing  stat- 
utes courts  are  not  bound  to  an  interpretation 
which  shall  give  to  words  or  phrases  a  literal, 
close  dictionary  definition." 

In  Odell  V.  RUm,  another  of  the  cases  we 
hare  dted,  the  litigation  was  Instituted  under 
the  following  circumstances:  At  the  time  the 
controversy  arose  section  4014  of  the  Politi- 
cal Code  provided: 

"The  officers  of  a  township  are  two  justices 
of  the  peace.  *  *  *  In  townships  containing 
cities  In  whidi  city  justices  or  recorders  are 
elected,  there  shall  be  but  one  justice  of  the 
peace,  and  in  townships  having  a  population  of 
less  than  6,000  there  shall  be  but  one  justice  of 
the  peacft    •    ♦    •  " 

It  was  contended  that  fhe  city  of  Richmond 
was  entitled  to  two  justices  of  the  peace  un- 
der this  section.  In  dlsposlug  of  the  question 
the  (!burt  said: 

"We  are  satisfied  that  the  fifteenth  judicial 
township  of  Contra  Costa  county  was  not  at 
the  time  of  the  election  in  1910  entitled,  under 
the  provisions  of  section  4014  of  the  Political 
Godfe,  to  more  than  one  justice  of  the  peace. 
•  ?  •  It  is  conceded  that  the  judicial  town- 
ship in  question  consists  entirely  of  the  city  of 
Richmond,  which,  although  it  has  a  population 
of  more  than  5,000,  is  provided  by  charter  with 
a  dty  justice  of  the  peace,  who  is  appointed  by 
the  city  council.  His  jurisdiction  and  duties  are 
concurrent  and  co-ordinate  with  those  conferred 
generally  upon  justices  of  the  peace  throughout 
the  state.  It  is  petitioner's  contention  that  the 
term  'elected'  as  employed  in  section  4014,  Polit- 
ical Code,  should  be  construed  to  mean  elected 
by  the  popular  vote  of  the  people.  In  this  con- 
tention we  cannot  concur.  Statutes  must  be 
read  and  considered  in  conjunction  with  the  leg- 
islative intent,  and  then  be  liberally  construed 
with  the  object  in  view  of  effecting  such  intent. 
In   restricting   the  number  of  justices   of  _  the 

geace  to  one  in  townships  which  include  cities 
1  which  city  justices  or  recorders  are  elected, 
it  was  endently  the  legislative  intent  not  to 


burden  the  people  of  the  state  with,  the  expense 
of  maintainmg  more  judicial  officers  than  were 
actually  necessary  to  the  needs  of  the  i>eople. 
The  narrow  construction  of  the  statute  here  con- 
tended for  by  petitioner  obviously  would  result 
in  defeating  the  legislative  purpose  and  intent 
in  that  behalf,  and  is  therefore  to  be  avoided  il 
possible.  The  words  'elected'  and  'appointed' 
ordinarily  are  not  synonymous.  In  its  limited 
sense  the  word  'elected'  is  usually  employed  to 
denote  the  selection  of  a  public  officer  by  the 
qualified  voters  of  a  community.  On  the  other 
hand  the  word  'appointed'  is  generally  under- 
stood to  mean  the  selection  of  a  public  officer  by 
one  person  who  is  empowered  by  law  to  maSe 
the  appointment  In  its  broadest  seuBe,  how- 
ever, the  word  'elected'  means  merely  selected. 
When  used  in  that  sense  the  word  'elected'  is 
synonymous  with  the  word  'appointed';  and 
where,  as  in  the  case  at  bar,  a  public  officer  has 
been  selected  b]r  the  votes  of  several  members 
of  a  city  counol,  it  may  be  truly  said  in  the 
broadest  sense  of  the  term  that  he  was  elected. 
*  *  *  Having  in  mind  the  spirit  and  purpose 
of  the  Code  section  under  discussion,  it  seems  to 
us  that  the  word  'elected,'  as  used  therein,  was 
not  intended  to  apply  solely  to  the  election  of 
a  city  justice  by  the  votes  of  the  people  at  large ; 
but  included  as  well  the  selection  of  a  city  jus- 
tice of  the  peace  by  the  city  council  or  other 
leglblaf.ve  body  in  whom  the  power  of  election 
is  conferred  by  law.  In  other  words,  it  is  oar 
opinion  that  the  appointment  of  a  city  justice 
of  the  peace  by  the  votes  of  the  city  council  fol 
the  city]  of  Richmond  was  tantamount  to  the 
election  of  such  justice  of  the  peace  in  the  sensa 
contemplated  by  the  Legislature,  and  that  there- 
fore the  fifteenth  judicial  township  of  Contra 
Costa  county  was  entitled  to  have  out  one  jus- 
tice of  the  peace  at  the  time  of  the  election  in 
1910." 


[S]  In  the  present  case  vn  have  a  potent 
index  to  the  legislative  Intent  In  using  the 
words  "be  a  candidate"  and  "seek  the  nom- 
ination," in  the  very  language  of  section  18  of 
the  Juvenile  Court  Act;.  In  the  same  sen- 
tence in  which  these  words  are  found,  and 
preceding  tbem,  it  is  declared  that  probation 
officers  "shall  devote  their  entire  time  and 
attention  to  the  duties  of  their  offices."  It  Is 
therefore  manifestly  In  aid  of  this  provision 
that  probation  officers  shall  not  be  candidates 
nor  seek  nominations  for  other  offices  or  em- 
ployments. But  this  plain  legislative  Intent 
will  be  frustrated  and  the  provision  be  re- 
duced to  an  absurdity  if  the  language  em- 
ployed Is  to  receive  a  literal  construction. 
The  time  to  be  expended  by  a  probation  of- 
ficer In  seeking  or  being  a  candidate  for  an- 
other office  or  employment  w'ould  ordinarily 
be  inconsiderable  when  contrasted  wltJi  the 
time  expended  by  him  in  occupying  and  dis- 
charging the  duties  of  the  new  office  or  em- 
ployment, if  his  seeking,  or  his  candidacy, 
were  sucoeesfuL  Moreover,  a  literal  con- 
struction would  serve  to  disqualify  a  proba^ 
tlon  officer  who  sought  another  office  or  em- 
ployment successfully,  but  would  not  disqual- 
ify one  wh'o  procured  and  occupied  another 
post  withoat  actually  or  technically  seddnjf 
it  We  are  convinced  that  the  Legislature  did 
not  Intend  such  an  anomaly  to  arise  througta 
the  appUcatl<m  of  the  provision  now  under 
examination.    When  probation  officers  were 
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oomm&nded  not  to  seek  other  places  they 
were  disqualified  from  occapyUiK  >uch  places. 
The  application  for  a  peremptory  writ  of 
mandate  la  denied. 

We  concur:    CONRBY,  P.  3.;  JAMES,  J, 


(3S  Cal.  App.  TTS) 

JAMES  V.  P.  B.  STBIFBR  MINING  00.  «t  al. 
(Civ.  1742.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Jan.  8,  191&) 

1.  CoBPORATiONS  «=3320(1)  —  Stookholdkb'b 
StriT— Restraining  Appbopbiation  by  Di- 

UCTOBS. 

Fraudulent  appropriation  of  the  funds  and 
the  spoliation  and  destruction  of  the  property  of 
a  corporation  through  the  agency  of  its  direc- 
tors justifies  the  interposition  of  equity  at  the 
cuit,  against  the  corporation  and  directors,  by 
a  stockholder  or  stockholders,  who  sustain  a 
fiduciary  relation  to  the  corporation  whose  in- 
terests they  really  represent  in  the  action. 

2.  GOBPOBATIONS     «=>110    —     STOOKHOI.DKB'a 

StJiT— Cahoeij^tion  of  Stock. 
Issuance  of  corporation  stock  without  con- 
sideration, being  a  violation  of  the  expresspro- 
Tirions  of  Const,  art  12,  |  11,  and  Civ.  Code, 
{  359,  and  a  breach  of  trust  by  the  directors,, 
may  be  redressed  in  suit  against  the  corporation 
and  directors  by  atockhoTder  for  cancellation 
of  such  stock;  the  corporation  being  concerned 
in  the  cancellation  of  certificates  of  stock  that 
have  been  fraudulently  issued  and  are  void. 

8.   COBPOBATIONS     €=s>110     —     StOCKHOLDXB'S 

StJiT— Cancellation  or  Stock— Pleading. 
In  action  by  stockholder  agrainst  corporation 
and  directors  for  cancellation  of  stock,  the  al- 
legation of  the  issuance  of  such  stock  without 
consideration,  and  in  fraud  and  damage  of  said 
company,  and  in  violation  of  the  laws  of  the 
state,  while  subject  to  criticism,  was  sufficient 
as  against  general  demurrer. 

4.  CoBPosATiOHs  $s>312(3)  —  Liabiutt  or 
DiBKCTOBS— Fbaudulent  Affbopbiation. 

Where  treasury  stock  is  sold,  and  the  pro- 
ceeds fraudulently  appropriated  by  one  having 
no  right  thereto  with  the  approval,  sanction, 
and  connivance  of  the  directors,  they  are  liable 
to  the  corporation,  in  action  by  a  stockholder, 
for  the  amount 

5.  Cobpobations  «so110— Garcellatior  ■  or 
Stock. 

Issuance  of  corporate  stock  in  exchange  for 
worthless  land  is  a  fraud  against  the  corpora- 
tion cognizable-  in  a  stockholder's  action  f6r 
cancellation  of  such  stock. 

ft.  CORPOBATIONB  «=>320(7)— DEBTS  —  NoTBS 

QiVBN  Without  Considebation. 
In  stockholder's  actiun  for  cancellation  of 
corporation  notes  and  mortgage,  allegations  that 
they  were  given  for  specified  snms,  and  stating, 
on  information  and  belief,  that  the  company 
was  not  at  any  time  indebted  to  the  payee  in 
any  sum  whatever,  were  sufficient  to  entitle 
plaintiff  to  be  beard  in  a  court  of  equity. 

7.  (Jobpobations  i©=9320(5)  —  Stookholdeb's 
Action— Dim  AN  d. 

Demand  upon  directors  to  bring  action  to 
recover  corporation  money  or  property  which 
they  have  fraudulently  appropriated  is  not  re- 
quired precedent  to  action  by  stocklrolder,  if  it 
appears  auch  demand  would  have  been  futil& 

8.  LnuTATion  or  Actions  «=»100(D— Plkad- 
iNO — DiscovEBT  or  Fbaud— Stockholdeb's 
Action. 

In  stockholder's  action  against  corporation 
and  directors  for  fraudulent  appropriation,  etc., 
where  some  of  defendants'  acts  were  quite  re- 


mote, there  ■bonld  have  been  an  allegation  as 
to  when  their  fraudulent  character  was  discov- 
ered by  plaintiff;  the  applicable  statute  of  limi- 
tations being  Code  Glv.  Proc.  §  338,  subd.  4, 
requiring  actions  for  fraud  to  be  brought  within 
three  years  from  its  discovery. 

9.  Action  «=»50(9)— Stookholdeb's  Action— 
Impbofeb  Join  deb. 

In  stockholder's  action  against  corporation 
and  directors,  a  complaint  stating  a  cause  of 
action  for  fraudulent  misappropriations,  etc^ 
but  also  alleging  false  representations  of  cer- 
tain defendants  inducing  plaintiffs  purchase  of 
bis  stock,  and  illegal  levy  of  assessment  on  his 
stock,  was  demurrable  as  improperly  joining  a 
cause  of  action  for  personal  wrongs  with  one 
for  injuries  to  the  corporation. 

10.  Pleading  «=s>225(1)— Sustaining  Deitub- 
BEB— Leave  to  Aubnd. 

Where  a  demurrable  defect'  in  the  amended 
complaint  could  easily  be  remedied,  it  was  error 
to  sustain  demurrer  without  leave  further  to 
amend. 

Appeal  from  Superior  C^urt,  Butte  (boun- 
ty; Henry  G.  Qesford,  Judge. 

Action  by  Henry  T.  James,  in  behalf  of 
himself  and  all  other  stockholders  desiring 
to  join,  against  the  P.  B.  Steifer  Mining 
(Company  and  others.  From  judgment  for 
defendants,  plaintiff  appeals.  Reversed, 
with  directions. 

i^Tank  D.  McClure,  of  Minneapolis,  Minn., 
and  Franklin  P.  Bull,  of  San  Francisco,  for 
appellant  Frank  Freeman,  of  Willows,  W. 
M.  Brown,  of  Los  Angeles,  and  George  E. 
Gardner,  of  OrovUle,.for  respondents. 

BURNETT,  J.  This  appeal,  coming  up  on 
the  Judgment  roll,  Is  from  a  Judgment  duly 
rendered  after  a  demurrer,  both  general  and 
special,  to  the  amended  complaint,  had  been 
sustained  without  leave  further  to  amend. 
The  order  does  not  specify  the  ground  upon 
whi<di  the  demurrer  was  sustained,  but  mere- 
ly sustains  the  demurrer  generally. 

The  grounds  of  demurrer  are:  (1)  That 
the  complaint  does  not  state  facts  suffldent 
to  constitute  a  cause  of  action ;  (2)  that  sev- 
eral causes  of  action  bare  been  Improperly 
united,  namely,  a  cause  of  action  in  favor  of 
and  on  behalf  of  the  corporation  against 
said  defendants  other  than  the  corporation 
and  a  cause  of  action  in  favor  of  plaintiff 
stockholders  in  their  personal  capacity,  for 
injuries  to  their  personal  rights  by  said  de- 
fendant ;  (3)  that  the  complaint  is  respective- 
ly ambiguous,  uncertain,  and  unintelligible. 
It  may  be  here  interjected  that  defendants  al- 
so filed  an  answer  denying  all  material  al- 
legations as  to  fraudulent  conduct  and  con- 
troverting any  imputation  of  evil  motives  on 
the  part  of  defendants.  With  the  grounds 
of  demurrer  in  mind  we  may  turn  to  the 
complaint 

The  first  part  of  the  complaint  alleges  gen- 
erally the  Incorporation  of  the  defendant  cor- 
poration, the  names  of  Its  directors  and  offi- 
cers, the  amount  and  par  value  of  its  capi- 
tal stock.  In  paragraph  7  it  Is  alleged  that 
there  has  been  Issued  to  P.  B.,  M.  V.,  S.  M., 
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H.  M.,  Mrs.  Barbara  A.,  and  Mary  C.  Stelfer 
each  56,729^  sbares  of  the  stock  of  said  cor* 
poratlon  "without  consideration,  and  in  fraud 
and  damage  of  said  company,  and  In  vio- 
lation of  the  laws  of  the  state  of  California." 
Plaintiff  then  purports  to  set  forth  the  ele- 
ments excusing  a  demand  upon  the  directors 
as  i3eing  useless  and  futile  to  bring  an  action 
no  rindicate  his  rii^ts  and  redress  his 
wronga 

In  i)aragrapbs  9  and  10  plaintiff  alleges 
the  purchase  by  him  in  August  and  Decem- 
ber, 1911,  of  825  shares  of  supposed  treasury 
stock  for  which  be  paid  $3,750 ;  that  no  part 
of  said  sum  was  received  by  the  treasury  of 
said  company,  "and  said  money  was  wrong- 
fully converted  from  the  funds  of  said  com- 
pany by  said  M.  V.  Stelfer  and  Mary  C.  Stel- 
fer  and  other  persons  unknown  to  plaintiff, 
for  thdr  own  personal  possession  and  uses, 
with  the  approval,  sanction,  and  connivance 
of  the  directors  of  said  company,  all  to  the 
detriment,  damage,  and  fraud  of  said  com- 
pany, and  the  stockholders  thereof." 

Paragraph  11  purports  apparently  to  set 
forth  facts  constituting  a  fraud  upon  plain- 
tiff (and  others  named)  personally.  It  avers 
that  in  January,  1902,  defendants,  other  than 
defendant  corporation,  and  others  unknown 
to  plaintiff,  unlawfully  and  fraudulently  con- 
spired and  combined  to  defraud  plaintiff  and 
all  others  who  should  purchase  stock  by  or- 
ganizing a  cori>oration  to  be  known  as  the 
P.  B.  Stelfer  Mining  Company,  and  placing 
certain  shares  on  the  market  for  sale  and 
selling  the  same  by  false  representations. 
The  alleged  false  representations  are  then 
particularly  set  forth  and  alleged  to  be  false. 
Paragraphs  11a  and  lib  allege  that  plaintiff 
and  the  other  stockholders  believed  the  fore- 
going fraudulent  representations;  otherwise 
they  would  not  have  purchased  stock.  Plain- 
tiff, however,  does  not  aver  that  the  stock 
was  not  of  the  value  which  be  gave  for  it  at 
the  time  he  purchased,  nor  that  he  was  oth- 
erwise damaged  by  the  reliance  on  said  rep- 
resentations. 

The  complaint  then  proceeds  to  set  forth 
the  issuance  of  347,500  shares  of  capital 
stock  to  P.  B.  Stelfer  in  return  for  certain 
mining  land  conveyed  by  P.  B.  Stelfer  to  the 
corporation,  that  said  land  was  worthless, 
and  known  to  be  so  by  the  defendant  direc- 
tors, all  of  which  is  a  fraud  upon  the  com- 
pany and  a  breach  of  trust  In  the  same 
paragraph  Is  alleged  the  fraudulent  expendi- 
ture of  the  corporate  money  In  useless 
buildings,  flumes,  and  machinery  and  in  the 
payment  of  excessive  and  illegitimate  sala- 
ries and  commissions;  that  certain  shares  of 
stock  were  sold  for  sums  ranging  from  $5  to 
$8  per  share ;  but  that  of  said  sums  the  cor- 
poration received  at  times  but  $1  a  share,  and 
at  others  nothing,  the  difference  being  pock- 
eted by  defendants  and  their  confederates. 
It  la  then  stated  that  300  shares  of  stock 
were  sold  to  Alice  I.  Hunt  and  Louise  I. 


Hunt  upon  a  guaranty  that  a  dividend  of  $1,- 
500  would  be  paid  thereon,  or  in  default 
thereof  the  company  would  loan  said  Hunts 
the  difference  between  the  dividend  and  $1.- 
500;  that  no  dividend  was  paid,  and  the  of- 
ficers fraudulently  and  without  authority 
loaned  said  Hunts  $952.50.  It  nowhere  ap- 
pears, however,  that  said  sum  has  not  been 
repaid  nor  that  the  Hunts  were  not  respons- 
ible persons.  Continuing,  the  paragraph 
avers  the  fraudulent  issuance  to  Mary  C. 
Stelfer,  without  consideration,  of  thousands 
of  shares  of  stock,  the  subsequent  sale  by  the 
corporation  of  said  stock  and  payment  of  ex- 
orbitant commissions  by  the  corporation,  the 
proceeds  going  to  Mary  C.  Stelfer,  the  subse- 
quent borrowing  by  the  corporation  of  said 
sum  from  Mary  C.  Stelfer,  and  the  giving  to 
her  of  the  company's  notes  and  mortgage 
therefor. 

Further  alleging  details  of  the  transaction 
last  above  referred  to,  in  paragraph  13  it  Is 
stated  that  the  company  gave  to  Mary  O. 
Stelfer  its  promissory  notes  (setting  forth 
amounts  and  terms)  and  a  mortgage  to  secure 
payment  thereof  on  all  the  real  and  personal 
property  of  the  corporation,  and  it  is  stated, 
on  Information  and  belief,  that  the  company 
was  not  at  any  time  indebted  to  said  Mary 
C.  Stelfer  In  any  sum  whatever. 

The  rest  of  the  complaint  complains  of  the 
assessment  levied  on  the  stockholders  of  the 
corporation.  It  is  averred  that  said  assess- 
ment is,  by  the  resolution*  creating  it,  for  the 
purpose  of  paying  in  part  an  indebtedness  of 
some  $89,000  alleged  to  be  due  Mary  G.  Stel- 
fer, whereas  the  total  corporation  debts 
amounted  only  to  $7,000,  and  therefore  said 
assessment  is  unnecessary ;  that  plaintiff  and 
others  have  not  paid  the  same,  and  tb^ 
stock  Is  advertised  for  sale;  that  the  said 
Steifers  have  never  paid  the  assessment  up- 
on their  stock,  but  have  fraudulently  marked 
their  assessments  as  paid  upon  the  books  of 
the  corporation. 

In  paragraph  16  it  is  alleged,  on  informa- 
tion and  belief,  that  the  directors  on  Janu- 
ary 4,  1915,  did  not  levy  an  assessment  upon 
all  the  stock  of  the  corporation,  to  wit,  515,- 
429  shares,  but  upon  511,949  shares  only. 

The  prayer  in  substance  purports  to  ask: 
(1  and  2)  That  the  issuance  of  the  capital 
stock  to  the  defendants  and  others  named, 
other  than  the  corporation,  be  declared  Il- 
legal and  void,  and  a  fraud  on  the  corpora- 
tion and  the  shareholders  thereof;  (3)  "that 
the  sale  of  said  capital  stock  to  plaintiff  and 
all  other  stockholders,  other  than  defendants, 
was  made  in  furtherance  of  said  conspiracy 
to  defraud  them  and  made  upon  false  and 
fraudulent  representations;"  (4)  that  the 
mortgage  and  notes  given  by  the  corx>oration 
to  Mary  C.  Stelfer  be  declared  to  have  been 
given  without  consideration  and  be  declared 
null  and  void  and  canceled ;  (5)  that  the  as- 
sessment be  declared  unlawfully  levied,  and 
that  it  be  set  aside  and  its  collection  be  re- 
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strained;  (tQ  that  the  sale  of  Che  stock  be 
restl-ained;  (7)  that  plaintiffs  be  given  costs 
and  general  relief. 

That  the  amended  complaint  states  a  cause 
of  action  In  behalf  of  the  corporation  against 
the  directors  and  those  co-operating  with 
them  cannot  be  doubted.  The  case  is  brought 
clearly  within  the  rule  announced  and  Illus- 
trated by  many  autborltles  to  which  atten- 
tion Is  directed  in  tbe  brief  of  appellant  It 
Is  suOiclent  to  refer  to  Woodruff  t.  Howes, 
88  Cal.  184,  26  Paa  111;  Wlckersham  t. 
Crittenden,  83  Cal.  17,  28  Pae.  788;  Califor- 
nia Calaveras  Mln.  Co.  v.  Walls,  170  Cal. 
285,  149  Paa  595;  Wbltten  v.  Dabney,  171 
CaL  621,  154  Pac.  S12 ;  Harvey  ▼.  Meigs,  17 
CaL  App.  353,  119  Paa  941. 

[f]  The  fraudulent  appropriation  of  tbe 
funds  and  the  spoliation  and  destruction  of 
tbe  property  of  the  corporation  tbrougb  tbe 
agency  of  the  directors  present  an  obvious 
Instance  for  tbe  interposition  of  equity  at 
tbe  suit  of  a  stockholder  or  stoi^holders  who 
sustain  a  fiduciary  relation  to  the  corpora- 
tion whose  interests  they  really  represent  in 
the  action.  Tbe  general  principle  Is  stated 
In  High  on  Injunctions,  voL  2,  f  1203,  as 
follows: 

"The  protection  of  the  rights  of  ahaneholders 
in  incorporated  companies  against  tbe  improp- 
er or  ill^al  action  of  other  shareholders,  or 
of  the  officers  of  the  company,  is  a  favorite 
branch  of  the  Jurisdiction  of  equity  by  injunc- 
tion. And  it  may  be  asserted  as  a  general  rule 
that  courts  of  eqaity  may  enjoin,  in  behalf  of 
tbe  stockholders  of  an  incorporated  company, 
any  improper  alienation  or  disposition  of  the 
corporate  property  for  other  than  corporate 
purposes,  and  wUl  restrain  the  commission  of 
acts  which  are  contrary  to  law  and  tend  to  tbe 
destruction  of  tbe  franchise,  as  well  as  the  im- 
proper management  of  the  business  of  tbe  com- 
pany, or  a  wrongful  diversion  of  its  funds  or 
from  depriving  plalntilE  of  his  rights  as  a  cor- 
porator." 

And  It  la  equally  dear  from  the  authori- 
ties that  a  court  of  equity,  as  far  as  it  can  be 
done,  will  compel  the  restitution  and  restora- 
tion of  the  funds  or  property  of  the  corpora- 
tion that  have  been  misappropriated  or  de- 
stroyed by  the  directors  and  those  acting  In 
concert  with  them.  To  make  it  manifest 
that  such  is  the  case  before  ua  we  may  re- 
call more  gpeclflcally  a  few  of  the  facts  set 
f<»th  In  the  amended  complaint. 

[2,  3]  Tbe  allegation  in  the  seventh  para- 
graph as  to  the  Issuance  of  over  300,000 
shares  of  the  capital  stock  without  consider- 
ation affords  an  Instance  of  the  violation  of 
article  12,  (  11,  of  the  Constitution  of  tbe 
state  and  section  359  of  the  Civil  Code,  and 
the  directors  thereby  committed  a  breach 
of  trust  to  be  redressed  in  an  action  of  this 
character.  Naturally  the  corporation  Is  con- 
cerned in  the  cancellation  of  certificates  of 
stock  that  have  been  fraudulently  issued  and 
are  void.  Cortelyou  t.  Imperial  Land  Co., 
156  Cal.  376,  104  Pac.  695.  The  form  of  said 
allegation  is  subject  to  criticism,  but  tbe 
averment  should  be  deemed  sufficient  as 
against  a  general  donurrer. 


[41  In  the  ninth  paragraph  there  Ir  an  im- 
perfect attempt  to  allege  that  treasury  stock 
was  sold  to  plaintiff  and  tbe  proceeds  fraudu- 
lently appropriated  by  M.  V.  Stelfer  with  the 
approval,  sanction,  and  connivance  of  the  di- 
rectors of  tbe  company.  If  true,  the  direc- 
tors would,  of  course,  be  liable  to  the  corpo- 
ration for  the  amount  of  the  sale,  and  It 
could  be  recovered  in  this  action. 

[i]  In  the  twelfth  paragraph  It  appears 
that  the  defendants,  other  than  the  corpora- 
tion, issued  to  said  P.  B.  Stelfer  347J!00 
shares  of  the  capital  stock  for  the  right, 
title,  and  interest  of  said  Stelfer  in  and  to 
certain  alleged  mining  land  when  said  de- 
fendants knew  that  said  right,  title,  and  ta- 
terest  of  said  P.  B.  Stelfer  "was  worthless 
and  without  value,  and  that  tbe  transfer  of 
said  capital  stock  to  said  P.  B.  Stelfer  was 
without  consideration,"  etc.  Therein,  as  we 
view  It,  is  presented,  though  somewhat  in- 
artlflcially,  another  instance  of  fraud  against 
the  corporation  and  cognizable  In  this  pro- 
ceeding^ In  the  same  paragraph  Is  set  fortli, 
as  we  have  seen,  the  useless  expenditure  of 
a  large  amount  of  the  funds  of  the  corpora- 
tion in  the  erection  of  buildings  that  were 
not  designed  or  needed  for  the  legitimate 
purposes  of  tbe  corporation,  and  also  that 
large  blocks  of  treasury  stock  were  sold  and 
the  money  derived  therefrom  converted  to 
their  own  use  by  said  defendants ;  that  they 
also  paid  to  themselves  large  sums  of  money 
for  traveling  expenses,  hotel  bills,  and  sala- 
ries out  of  all  proportion  to  the  expenses 
Incurred  and  the  services  rendered;  that 
certain  shares  of  stock  belonging  to  tbe  cor- 
poration were  sold,  and  only  a  portion  of  the 
proceeds  accounted  for;  that  thousands  of 
shares  were  Issued  to  Mary  O.  Stelfer  with- 
out consideration;  that  portions  of  said 
stock  were  sold  by  the  secretary  of  the  cor- 
poration, and  be  was  paid  therefor  out  of 
the  funds  at  the  company  a  large  sum  fbr 
commissions;  and  that  a  note  and  mortgage 
were  given  to  said  Mary  0.  Stelfer  to  cover 
money  borrowed  from  her,  but  which  she 
had  received  as  the  proceeds  of  the  sale  of 
said  stock  fraudulently  Issued  to  her  as  above 
stated. 

[6]  In  the  thirteenth  paragraph  there  Is 
the  additional  allegation  that  two  notes  and 
a  mortgage  were  given  to  said  Mary  O.  Stelf- 
er for  tbe  sum  of  $49,837.07  and  $40,000,  re- 
spectively, whereas  the  corporation  was  not 
indebted  to  her  In  any  sum  whatever.  The 
foregoing  are  deemed  sufficient  specifications 
of  fraudulent  transactions  affecting  the  In- 
terests of  the  corporation  to  establish  the 
right  of  plaintiff  to  be  heard  In  a  court  of 
equity  in  thla  kind  of  proceeding.  As  Indi- 
cated, some  of  the  allegations  are  subject  to 
verbal  criticism,  but  we  think  respondents 
seek  to  apply  too  'strictly'  the  technical  rule 
of  pleading.  One  or  two  spedflcatlons  may 
be  noticed  briefly. 

[7]  Tbe  failure  of  plaintiff  to  make  de- 
mand upon  tbe  directors  to  bring  the  actkw 
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is  snfficleatly  ezcnsed.  Of  course,  it  1b  Im- 
probable that  they  would  be  guilty  of  such 
stultification  as  to  sue  themselves  to  recover 
for  the  corporation  money  or  property  which 
they  had  wickedly  and  fraudulently  appropri- 
ated and  sequestered.  The  facts  alleged  show 
that  such  demand  would  have  been  ignored 
or  scornfully  refused.  It  la  well  settled  that, 
where  It  appears  that  a  demand,  if  made, 
would  have  been  futile,  it  is  not  required. 
We  may  add  that  the  answer  furnishes  addi- 
tional confirmation  that  no  such  suit  would 
have  been  brought  by  the  directors.  There- 
in they  disavow  any  corrupt  motive,  daiy 
any  improper  disposition  of  the  property  of 
the  corporation,  and  affirm  the  utmost  good 
faith  in  all  their  transactions  relating  to 
the  afFairs  of  the  company. 

"While  it  is  a  general  rule  that  a  member  or 
stocUiolder  of  a  corporation  cannot  have  redresa 
from  any  wrong  or  injury  to  the  corporation 
until  he  has  made  an  earnest  effort  to  secure 
proper  action  by  die  managing  body  of  the  cor- 
poration, yet  when  it  appears  that  it  would  be 
lutUe  and  useless  to  make  a  demand  upon  the 
corporation  or  upon  its  trustees  or  officers  to 
commence  a  anit  to  obtain  relief,  or  that  the 
trustees  are  parties  to  the  suit  complained  of 
and  claim  the  right  to  do  what  they  did,  no 
such  demand  may  be  made."  Asbton  v.  Dasha- 
way  Ass'n  et  aL,  84  Cal.  61,  22  Pac.  660,  23 
Pac.  1091,  7  li.  R.  A.  800;  Woodruff  v.  Howes, 
supra;  Von.  Amim  v.  American  Tube  Works, 
188  Mass.  515.  74  N.  E.  680;  Simon  v.  Weav- 
er, 143  Wis.  330, 127  N.  W.  950. 

[I]  Nor  can  it  be  maintained  ttiat  the  ac- 
tion is  barred  by  the  statute  of  limitationa 
or  by  the  laches  of  plaintiff.  ,.The  suit  was 
brought  certainly  within  a  reasonable  time 
after  the  commission  of  soicne  of  the  repre- 
hensible acts.  This  is  especially  true  of  the 
executioa  of  the  notes  and  mortgages  to  said 
Mary  C.  Steifer.  Some  of  the  other  instanc- 
es were  quite  remote,  and  there  should  have 
bieen  an  allegation  as  to  when  discovery  of 
their  fraudulent  character  ■  was  made  by 
plaintiff.  The  pleading  is  silent  as  to  that 
point.  In  the  Whitten  Case,  supra,  it  Is  de- 
clared that  a  stockholder  who  Institutes  such 
an  action  as  this  does  so  "in  a  purely  repre- 
sentative character  and  as  a  trustee  to  re- 
dress corporate  injuries,"  and  that  the  pro- 
vision of  the  statute  of  limitations  applicable 
to  such  action  is  subdivision  4.  of  section 
338  of  the  Code  of  Civil  Procedure,  providing 
that  actions  for  relief  on  the  ground  of  fraud 
or  mistake  must  be  commenced  within  three 
years,  but  the  causa  of  action  is  not  to  be 
deemed  to  have  accrued  until  the  discovery 
by  the  aggrieved  party  of  the  facts  constitut- 
ing the  fraud  or  mistake. 

While  the  complaint  as  to  some  of  the 
spedflcatlons  is  therefore  defective  in  this 
particular,  yet  upon  the  whole  there  is  a  suf- 
ficient designation  of  fraudulNit  acts  within 
a  short  period  anterior  to  the  filing  of  the 
complaint  to  avert  this  general  attack  upon 
the  pleading. 

[9]  As  to  the  misjoinder  of  causes  of  ac- 
tion it  is  undoubtedly  true  that  certain  acts 
of  a  personal  nature  resnlting  in  Injury  to 


plaintiff  individually,  and  not  producing  any 
wrong  to  the  corporation,  have  been  set  forth 
in  the  complaint  in  connection  with  those  of 
the  nature  to  which  we  have  referred.  Snch, 
for  instance,  is  the  purchase  by  plaintiff  of 
his  stock  by  reason  of  the  false  representa- 
tions of  said  defendants.  '  It  does  not  appear 
that  the  corporation  was  damaged  by  such 
purchase.  Nor  can  it  be  held  that  the  cor- 
poration would  be  benefited  by  the  annulment 
of  said  purchase.  The  disposition  of  the 
funds  arising  from  the  purchase  is  manifest- 
ly of  concern  to  the  corporation  upon  the  the- 
ory that  It  was  treasury  stock,  but  if  plain- 
tiff by  reason  of  false  representations  paid 
for  the  stock  more  than  it  was  worth,  that  is 
a  matter  of  his  personal  interest,  and  bis 
wrong  should  be  redressed  in  a  p^^onal  ac- 
tion against  those  who  made  such  represen- 
tations. The  matter  of  the  assessment  upon 
plaintiff's  stock  involves  also,  as  we  view  It, 
a  cause  of  action  personal  in  its  nature.  The 
corporation  would  hardly  be  in  a  position  to 
complain  I  because  the  stockholders  paid  into 
its  treasury  more  money  tlian  was  needed. 
The  individual  stockholder  is  wronged  when 
he  Is  called  upon  to  pay  an  assessment  illo- 
gaily  levied  upon  his  stock,  and  he  may,  un- 
der certain  circumstances,  restrain  the  sale 
to  enforce  such  assessment,  but  such  contin- 
gency does  not  constitute  the  basis  for  an  at>- 
tlon  by  qr  on  behalf  of  the  corporation.  The 
observation  herein  does  not  refer  to  the  alle- 
gation in  the  complaint  as  to  the  failure  of 
the  directors  to  assess  a  certain  number  of 
shares  of  the  capital  stock  and  their  conduct 
in  wrongfully  crediting  payment  upon  certain 
other  shares.  These  latter,  of  course,  are  of 
corporate  concern,  and  are  properly  Included 
In  an  action  Uke  this. 

As  to  this  feature  of  tb6  case  we  find  some 
profitable  suggestions  In  the  opinion  of  Tur- 
ner V.  Matkham,  165  CaL  662,  102  Pac  272, 
wherein  It  was  held  that: 

"An  action  brought  by  a  stockholder  for  the 
benefit  of  a  corporation  ia  in  its  nature  and  es- 
sence to  recover  redress  for  some  legal  wrong 
which  the  corporation  itself  has  suffered  and 
to  prevent  a  failure  of  justice,"  but  "if  the 
corporation  itself  has  suffered  no  wrong  cog- 
nizable at  law  or  in  equity,  it  matters  not  how 
jiiet  and  how  grievous  may  be  the  complaint 
of  the  stockholder,  nor  bow  complete  may  be  tlie 
proof  of  his  individual  loss,  damage,  or  injury, 
but  he  will  be  compelled  to  resort  to  his  Indi- 
vidual action  to  obtain  a  personal  recovery." 

Ther^n  is  an  UlnstTation  somewhat  In 
point  here  to  this  effect: 

"If  A.  upon  the  street  sells  to  B.  his  own 
stock  under  the  representation  to  B.  that  it  is 
treasury  stock,  the  corporation  is  not  injured, 
nor  is  A  estopped  in  an  action  by  the  corpo- 
ration from  asserting  that  the  stock  was  bis 
own.  B.,  to  whom  the  representations  were 
made,  may  have  suffered  by  them,  may  have 
his  cause  of  action  for  redress,  and  may  insist 
upon  an  estoppel  against  A,  but  that  estoppel 
only  runs  for  his  benefit  and  to  prevent  A.  from 
taking  advantage  of  the  wrong  which  he  has 
perpetrated  not  upon  the  corporation,  but  up- 
on B." 
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[10]  Without  going  further,  we  think  it 
can  be  said  that  a  cause  of  action  for  person- 
al wrongs  has  been  Improperly  Joined  with 
one  for  Injnrles  to  the  corporation,  and  that 
the  demnrrer  tipon  that  ground  was  well 
taken.  But  it  Is  manifest  that  this  defect 
can  be  easily  remedied,  and  we  are  satisfied 
that  plaintiff  shonld  have  been  allowed  to 
amend  the  complaint. 

In  'Schaake  v.  Eagle,  eta,  Can  Co.,  186  OaL 
472,  63  Paa  1025,  67  Paa  760,  it  was  held 
that: 

"If  a  complaint  states  a  eanae  of  action,  It 
is  an  abuse  of  discretion,  apparent  upon  the 
face  of  the  record,  to  sustain  demarrers  thereto 
on  any  ground  without  granting  leave  to  amend. 
Thefact  that  the  complaint  had  been  once 
before  amended  does  not  justify  a  refusal  of 
lehve  to  amend  in  such  case.  Where  the  order 
refusing  leave  to  amend  a  complaint  stating  a 
cause  of  action  was  Inserted  In  the  order  sus- 
taining demurrers  thereto,  it  cannot  be  presum- 
ed that  the  plaintiff  asked  leave  to  amend  in  ad- 
Tance  of  the  ruling.  The  order  is  deemed  ex- 
cepted to  by  force  of  the  statute,  and  the  plain- 
tis  is  not  required  to  move  to  vacate  or  modify 
it  in  order  to  have  the  abuse  of  discretion  re- 
rlewed  upon  appeal." 

We  think  the  Judgment  should  be  rereraed, 
with  direction  to  allow  the  plaintifl  to  amend 
his  complaint  If  he  so  elects. 

It  is  so  ordered. 

We  cmicor:  CHIPMAM,  P.  3.;  HART,  J. 


a»  Arts.  IT*) 

TRDAX  et  aL  t.  BISBBQ  LOCAL  NO.  880, 

COOKS'  AND  WAITERS'  UNION 

etaL    (No.  1644.) 

(Supreme  Court  of  Arizona.    March  6,  1018.) 

1.  Pleading  e=>8(3)-^Coixai.VBiovs. 

In  complaint  alleging  that  defendants  "un- 
lawfully and  maliciously  conspired  and  com- 
bined" to  boycott  plaintiffs  in  their  restaurant, 
the  quoted  words  are  mere  adjectives,  describ- 
ing the  pleader's  conception  of  the  combination 
formed  by  defendants  to  prosecute  the  strike  to 
a  successful  conclusion. 

2.  CONSFIBAcy     9=>8  —  IirnBBFXBXROE     WITH 
ESUFLOTEB — StBIKE. 

The  formation  of  a  combination  for  the  pur- 
pose of  declaring  a  strike,  and  by  concerted  ac- 
tion of  the  persons  combining  prosecuting  such 
strike  to  a  successful  conclusion,  amounts  to 
an  unlawful  and  malicious  conspiracy  and  com- 
bination only  where  the  object  is  the  accomplish- 
ment of  a  crime  or  some  unlawful  purpose,  or 
a  lawful  purpose  by  criminal  or  unlawful 
means. 

3.  TsADE  Unions  <S=38— Peaoetdi,  Stbikes. 

The  right  of  worlcingmen  to  organise  a 
union  of  their  craft  for  the  purpose  of  improv- 
ing working  conditions  of  the  members  and  to 
maintain  such  improved  conditions  by  peaceful 
means  cannot  be  questioned. 

4.  Tbade  Unions  <e=s>8— Stbikes. 

Where  men  in  plaintiffs'  employ  who  are 
members  of  defendant  union  quit  their  employ- 
ment because  plaintiffs  refused  to  pay  them  sat- 
isfactory wages  and  allow  satisfactory  hours 
within  which  to  work,  a  strike  through  defend- 
ant to  induce  plaintlifs  to  grant  the  demands 
of  the  employ^  was  lawful. 


6.  Injunction     «=3l01(l)   —   Intebfebence 
WITH   Ekploteb— Ptjbliqation   of   Exist- 
ence OF  Stbike. 
The  mere  publication  of  the  existence  of  a 
strike  by  trade  union  and  of  its  canses  in  a 
thorough  manner  is  no  ground  for  equitable  in- 
terference on  suit  of  employer. 

6.  Masteb  and  Sebvant  «s>338  —  Caubino 
Eiiplot£b  to  Qdit  Skbticb. 

Where  no  contract  existed  requiring  mem- 
bers of  defendant  union  in  plaintiffs'  service  to 
continue  work,  defendant  union  violated  no 
right  of  plaintiffs'  by  causing  such  members  to 
quit  their  employment. 

7.  Tbade  Unions  «=s>&— Botcott. 

Tha  members  of  defendant  union  violated  no 
right  of  employers  by  refusing  to  deal  with 
them,  there  being  no  vested  right  in  i>atronage 
of  union  members. 

8.  Masteb  and  Sebvant  9=»338— Intebfeb- 
ence  with  exployeba 

Plaintiffs,  employers,  had  the  legal  right  to 
conduct  their  business  in  their  own  way,  and 
any  attempt  to  interfere  therewith  violated  a 
legal  right. 
0.  Mastkb  and  Sebvant  $=>338  —  Intebfeb- 

ENCX   WITH   El(Fr,OTEBa. 

An  appeal,  by  one  deeming  himself  injur* 
ed  b^  the  system  adopted  by  employers  in  oon- 
ducbng  their  business,  to  his  friends  and  to 
members  of  and  sympathizers  with  a  union  to 
which  he  belongs,  requesting  such  persons  to 
cease  dealing  with  the  employers,  cannot  fairly 
be  termed  an  interference  with  the  methods 
adopted  by  the  employers  tor  conducting  their 
business. 

10.  Injunction  «=»101(2)— Pxacbiul  Pick- 

KTINO. 

Under  Civ.  Code  1018.  par.  1464,  prohibit- 
ing courts  from  granting  restraining  orders  to 
prohibit  any  person  or  persons  "from  attend- 
ing at  or  near  a  bouse  or  place  where  any  per- 
son resides  or  works,  or  carries  on  business,  or 
happens  to  be  for  the  purpose  of  peacefully 
obtaining  or  communicating  information,  or  of 
peacefully  persuading  any  person  to  work  or  to 
abstain  from  worlring,  or  from  ceasing  to  pat-  . 
ronize  or  employ  any  party  to  such  dispute,  or 
from  recommending,  advising,  or  persuading  oth- 
ers by  peaceful  means  so  to  do"  peaceful  pick- 
eting, cannot  be  restrained. 

11.  Injunction  <J=9130— PEACKnrL  Pioekt- 
iNG — Question  of  Fact. 

Under  Civ.  Code  1013,  par.  1464,  whether 
picketing  is  peacefully  carried  on  is  a  question 
of  fact. 

12.  Appeal  and  Ebbob  €s»1010(1)— Findings 
Supported  bt  Substantial  Evidence  — 
Review. 

When  the  trial  court  has  determined  that 
picketing  is  peaceful,  and  there  is  substantial 
evidence  in  the  record  in  support  of  such  de- 
termination, the  appellate  court  will  not  inter- 
fere. 

13.  Injunction  ®s»128  —  Peaceful  Picket- 
ing— Evidence. 

Evidence  held  to  justify  court's  finding  that 
defendants  were  engaged  in  "peaceftil"  picketing 
about  plaintiffs'  place  of  business. 

14.  Injunction  <S=3l01(l)  —  Intebfebbnob 
with  £:kpix)yebs— Fbeedou  of  Speech. 

Under  Const,  art.  2,  g  6,  providing  that  "ev- 
ery person  may  freely  speak,  write,  and  publish 
on  all  suhjects,  being  responsible  for  the  abuse 
of  that  right,"  a  court  of  equity  cannot  restrain 
members  of  a  labor  union  from  Speaking,  writ- 
ing, and  publishing  on  the  subject  of  dispute  be- 
tween the  union  and  employers  of  its  members, 
although  the  members  are  unable  financially  to 
respond  in  damages  for  abuse  of  the  right. 

Appeal    from     Superior    Court,     Cochise 
Clounty;    Alfred  A  Lockwood,  Judge. 


^saitot  other  oases  see  same  topic  and  KST-NUMBBR  In  sU  Key-Numbered  Dlgssts  and  IndszM 
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Action  by  William  Trnax  and  another,  co- 
partners doing  business  under  the  firm  name 
and  style  of  William  Truax,  against  the 
Blsbee  Local,  No.  380,  Cooks'  and  Walters' 
Union,  and  others.  Judgment  dismissing  the 
action,  and  plaintiffs  appeal.    Affirmed. 

Alexander  Murry  and  Clifton  Mathews, 
both  of  Blsbee,  for  appellants.  William  B. 
Cleary,  of  Blsbee,  for  appellees. 

CUNNINGHAM,  J.  This  action  arises  out 
of  a  dispute  between  the  plaintiffs  and  de- 
fendant Blsbee  Local,  No.  380,  Cooks'  and 
Walters'  Union,  with  regard  to  wages  and 
hours  of  employment  of  cooks  and  waiters  In 
plaintiffs'  restaurant  business.  The  plaintiffs 
had  In  their  employ  10  members  of  the  said 
defendant  union  at  the  union  wage  scale 
and  hours.  On  or  about  April  9,  1916,  plain- 
tiffs potlfied  all  c£  their  employes  that  the 
rate  of  wages  and  hours  of  employment 
would  be  changed  and  effective  on  April  10, 
1916.  The  difference  between  the  wages  paid 
np  to  the  10th  day  of  April,  1916,  and  the 
wages  the  plaintiffs  proposed  to  pay  there- 
after and  the  hours  required,  nowhere  ap- 
pears In  the  record. 

The  defendant  union  contended  for  a  con- 
tinuation of  the  same  hours  and  wages  per 
day.  No  agreement  with  respect  to  said  pro- 
posed changes  in  wages  and  hours  of  work 
having  been  reached  by  the  defendant  union 
and  the  plaintiffs,  on  April  10,  1916,  all  of 
the  defendant  union  members  quit  plaintiffs' 
employment.  Thereupon  defendant  union  de- 
clared a  strike  existed,  and  proceeded  to  ad- 
vertise such  strike.  In  advertising  the  said 
strike  the  defendant  union  put  out  "pickets," 
and  caused  the  said  pickets  to  carry  banners 
near  the  front  entrance  of  plaintiffs'  business 
place,  the  English  Kitchen.  The  said  ban- 
ners had  printed  thereon  in  large  letters, 
"so  that  the  wording  thereon  could  be  seen 
from  across  the  street,  and  from  a  consid- 
erable distance  up  and  down  the  street,"  the 
following:  "The  English  Kitchen  Unfair  to 
Cooks  and  Walters  and  Warren  District 
Trades  Assembly."  This  banner  and  similar 
banners  were  carried  up  and  down  the  street 
in  front  of  said  English  Kitchen  during  the 
days  and  during  the  nights  until  the  busi- 
ness closed.  For  a  period  of  four  days  im- 
mediately following  the  strike  similar  ban- 
ners were  carried  about  the  district  on  bur- 
ros. Also  handbills  or  circulars  were  hand- 
ed to  persons  on  the  street  near  tbe  said 
place  of  business.  The  members  of  defend- 
ant union  or  sympathizers  with  their  actions 
in  the  premises  frequently  talked  about  the 
matter,  and  loudly  advised  all  friends  of  or- 
ganized labor  to  desist  from  patronizing  the 
English  Kitchen. 

The  plaintiffs  exhibit,  with  their  supple- 
mental complaint,  14  of  said  circulars  dis- 
tributed about  the  streets,  11  of  which  close 
with  the  appeal,  "Help  us  win,"  or  words 
to  tbe  same  ^e<^   The  other  three  circulars 


contain  statements  of  the  strike  situation  as 
other  purported  incidents  are  supposed  to 
affect  it 

The  exhibits  are  very  similar  in  language 
used,  but  no  good  purpose  will  be  served  in 
producing  them  here.  For  the  purpose  of  II' 
lustration  of  tbe  appellants'  contention,  I 
present  Exhibits  D  and  K  as  more  nearly 
covering  all  of  such  complaint  Exhibit  D 
la  as  follows: 

"12  Hours  Bill  Truax. 

"Billie  Truax  contends  that  it  is  impossible 
to  operate  a  restaurant  on  tbe  eight-hour  basis 
and  make  it  pay.  Witness  every  other  res- 
taurant in  the  Warren  district  operating  satis- 
factorily on  the  eight-hour  basis. 

"Why  does  Bill  Truax  employ  scab  Mexican 
painters?  The  truth  is  very  obvious,  it  is 
cheaper  and  hastens  the  day  when  he  'has  it 
made,'  and  can  return  to  that  dear  Los  Angeles^ 
be  a  gentleman,  perhaps  have  a  Japanese  valet 
a  Chinese  cook,  and  an  imported  Jamaican 
chauffeur. 

"Don't  overlook  the  fact  that  Bill  Truax's 
past  record  relative  to  Union  Labor  is  not  on 
unblemished  tablet  of  stune,  but  nevertheless 
it  is  quite  as  enduring,  and  be  will  find  it  writ 
in  letters  large  wherever  be  tries  to  do  business 
in  this  U.  S.  A. 

"The  need  and  the  necessity  of  the  workers 
to  organize  and  conduct  their  negotiations  with 
the  employers  on  a  oillective  bargaining  basis 
is  denied  by  few.  That  is  just  where  it  'gets 
to'  Bill  Truax ;  his  autocratic  methods  in  han- 
dling his  help,  chaiiing  them  down  the  street 
with  a  butcher  knife,  and  other  stunts  of  a 
like  nature  will  have  to  go,  and  believe  lu,  it 
hurts. 

"Remember  either  yourself,  your  father,  broth- 
er, or  even  your  sister  may  some  time  want  to 
better  their  economic  conditions,  and  we  pledge 
ourselves  to  help  you  if  we  can,  and  not  a  sin- 
gle member  of  the  allied  trades  or  Cooks'  and 
Waiters'  Union  will  ever  scab  on  you.  Help  as 
win. 

"Cooks'  and  Waiters'  Union  snd  Warren  Dis- 
trict Trades  Assembly.    Ore— Union — Printers." 

Exhibit  K  Is  as  follows: 

"To  every  man,  woman,  and  diild  and  all 
lovers  of  fair  play: 

"We  are  fighting  the  most  consistent  'bad  ac- 
tor' in  the  district,  Wm.  Truax. 

"Wm.  Truax  fought  the  eighty  per  cent  law. 
(Please  don't  overlook  this  fact.) 

"Wm.  Truax  always  favored  hiring  foreigners 
almost  e.xclusiveiy. 

"Wm.  Truax  now  sees  the  possibility  of  the 
Greek  peril. 

"We  say  better  an  eight-hour  camp  and  a  fair 
wage  than  a  10  or  12  hour  camp  and  a  fair 
wage  a  la  Bill  Truax. 

"Wm.  Truax  is  not  being  discriminated 
against,  but  we  do  want  gilt-edged  assurance 
that  Bill  Truax  will  keep  and  abide  by  the 
terms  of  his  next  contract  with  the  Cooks'  and 
Waiters'  Union. 

"Wm.  Truax  Initiated  this  fight  and  we  are 
going  to  see  it  through  now  that  it  has  been 
forced  upon  us.  When  you  patronize  Bill  Truax 
you  are  aiding  and  abetting  a  diminutive  but 
potential  force  for  evil  in  tearing  down  the 
wages  and  hours  in  this  district 
.  "Help  us  win. 

"Cooks'  and  Waiters'  Union  and  Warren  Dis- 
trict Trades  Assembly.    Union— Ore— Printers." 

By  the  use  of  the  circulars,  handbills,  and 
banners  and  the  street  talks,  the  defendants 
and  their  sympathizers  advertised  the  exist- 
ence of  the  strike,  and  appealed  to  the  imb' 
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He  In  general,  and  to  all  persona  allied  with 
and  friendly  to  organized  labor  In  particular, 
to  help  the  defendant  union  win  the  strike. 
The  nature  of  this  holp  requested  at  all  times 
was  to  cease  patronizing  the  plaintiff's  busi- 
ness, the  English  Kitchen  Restaurant,  until 
the  strike  should  be  settled.  The  defendants 
made  known  to  the  general  public  the  exist- 
ence  of  the  strike  and  its  cause  by  stating 
that  the  plaintiffs  are  "unfair"  to  organized 
labor. 

These  conditions  existing,  and  defendants 
threatening  to  continue  along  the  same  course 
of  publicity  by  the  use  of  the  same  means  to 
win  the  strike,  and  the  plaintiffs'  business 
IiaTing  diminished  in  volume,  this  action  was 
commenced  to  restrain  defendants  from  their 
activities  above  referred  to.  In  their  com- 
plaint the  plaintiffs  allege  that  on  or  about 
the  10th  day  of  April,  1916,  the. defendants 
named,  and  numerous  other  persons,  whose 
names  are  unknown  to  plaintiffs,  and  all  of 
whmn  were,  and  now  are,  acting  in  concert 
with  the  defendants,  "unlawfully  and  mali- 
ciously conspired  and  combined  to  inaugurate, 
and  did  inaugurate,  in  the  said  city  of  Bis- 
bee,  a  deliberate  and  active  campaign  to  boy- 
cott plaintiffs  and  their  restaurant,  the  Eng- 
lish Kitchen,  and  conspired  and  combined  to 
induce,  and  by  threats,  menace,  coercion.  In- 
timidation, and  persuasion  did  induce,  large 
numbers  of  plaintiffs'  customers,  patrons,  and 
other  persons  •  •  •  to  quit  or  refrain 
from  patronizing  and  trading  with  plaintiffs 
In  their  said  placd  of  business,  the  English 
Kitchen,  in  consequence  •  •  •  plaintiffs 
have  suffered  injury."  The  complaint  there- 
after sets  forth  a  number  of  alleged  specific 
overt  acts  In  furtherance  "of  said  unlawful 
conspiracy  and  combination."  The  plaintiffs 
allege  that  the  defendants,  their  agents  and 
such  other  persoi^s  acting  in  concert  with 
them,  have  threatened,  and  do  now  threaten, 
to  continue  to  harass  and  oppress  plaintiffs  In 
the  conduct  of  their  said  business,  and  to  con- 
tinue said  "unlawful  campaign  and  design 
to  Iwycott  plaintiffs  and  their  said  restaurant, 
the  EngUsih  Kitchen."  The  complaint  further 
alleges  that  for  plaintiffs  to  seek  to  recover 
damages  from  said  defendants  would  involve 
a  multiplicity  of  suits;  "that  •  •  •  each 
and  all  of  said  defendants  are  Insolvent,  and 
therefore  each  and  all  of  said  defendants  are 
and  will  be  wholly  unable  to  respond  in  dam- 
ages to  these  plaintiffs  for  any  Injury  or  dam- 
ages to  these  plaintiffs  from  their  aforesaid 
wrongful  and  .unlawful  acts  and  conduct" 
The  relief  demanded  is  a  writ  of  injunction 
enjoining,  restraining,  and  prohibiting  de- 
fendants, ete.,  "from  in  any  manner  or  by 
any  means  conspiring  or  combining  to  boycott 
the  business  of  plaintiffs,  and  from  threaten- 
ing or  dedaring  any  boycott  against  said 
business,  and  from  abetting,  aiding,  or  as- 
sisting In  any  such  boycott,  and  from,  direct- 
ly or  indirectly,  threatening.  Coercing,  men- 
acing, intimidating,  or  persnadlng  any  per- 


son or  persons  whomsoever  from  buying  from 
or  otherwise  dealing  with  plaintlffti,  and  from 
printing,  publishing,  or  displaying  any  sign, 
banner,  or  other  device  for  the  purpose  of 
advertising  or  in  furtherance  of  any  boycott 
against  plaintiffs'  buslntfss,  and  from  referr- 
ing, either>ln  print  or  otherwise,  to  plaintiffs 
aa  an 'air,  in  furtherance  of  sndi  boycott" 

The  defendants  made  answer  by  demiirring 
to  the  complaint  upon  the  grounds  that  the 
facts  stated  do  not  authorize  equitable  re- 
lief; they  admit  the  existence  of  the  union; 
they  admit  that  the  strike  was  declared  and 
maintained  by  the  union,  and  by  friends  of 
the  union  acting  In  concert  to  the  end  of 
causing  the  plaintiffs  to  comply  with  the  de- 
mands of  the  defendant  union  and  its  mem- 
bers, former  employes  of  plaintiffs.  Defend- 
ants deny  that  their  intentions,  purposes,  and 
motives  in  the  use  of  the  means  employed  are 
unlawful,  and  they  allege  that  the  purpose  of 
the  strike  and  boycott  was  and  Is  for  that  of 
improving  the  (ionditlons  and  hours  of  em- 
ployment of  the  members  of  defendant  union. 

The  cause  was  heard  by  the  court  on  thff 
pleadings,  stipulations,  and  oral  testimony. 
Wm.  Tniax,  a  witness  in  behalf  of  plaintiffs, 
and  one  of  the  plalntlfPs,  testified,  in  sub- 
stance, that  members  of  the  defendant  union 
interfered  with  plaintiffs'  business  by  going 
to  certain  business  men  In  Bisbee,  and  telling 
such  business  men  that  if  any  of  their  (such 
business  men's)  employes  are  caught  going 
Into  the  English  Kitchen  that  they  (the 
union)  would  put  a  ban  on  them  (such  busi- 
ness men);  also,  the  plaintiffs'  business  was 
Interfered  with  by  the  defendants'  causing 
banners  to  be  carried  up  and  down  the  street 
In  front  of  plaintiffs'  business  place  and  by 
defendants  declaring  to  people  that  plaintiffs 
are  "unfair"  to  organized  labor  and  to  the 
union.  The  banners  were  dUq;)Iayed  In  front 
of  plaintiffs'  business  place  about  12  hours  a 
day  for  a  week  or  so  <np  to  the  time  witness 
was  called  to  testify.  Ttie  defendants'  an- 
swer concedes  these  facts.  This  witness  fur- 
ther testifies  as  follows: 

"At  the  tiine  this  trouble  came  up  I  had  ten 
of  the  members  of  the  waiters'  union  working 
for  me.  We  made  them  a  proposition  of  a  scale  ' 
of  wages  to  go  into  effect  on  Tuesday  morning. 
This  trouble  did  not  arise  oat  of  any  objection 
that  the  ten  men  working  for  me  had.  They 
were  some  outsiders.  Tbese  ten  men  working 
for  me  were  satisfied  with  what  they  were  do- 
ing. •  •  *  These  ten  men  went  out  •  •  ♦ 
At  the  time  that  the  dispute  arose  it  was  be- 
tween onrselves  and  the  anion  and  the  cooks 
and  waiters  in  Bisbee.  •  •  •  When  we  and 
the  union   did   not  come  to   terms,    they   quit 

•  •  •  We  had  a  difficulty  over  something 
with  the  union  itself,  and  we  and  the  union  did 
not  agree,  and  then  because  we  did  not  agree 
with  tlie  union  tbese  men  quit  *  *  *  and 
since  that  time  we  and  the  union  have  failed 
to  come  to  an  agreement    That  Is  the  situation, 

*  *  *  I  never  saw  them  have  any  fights  in 
front  of  our  place.  •  *  •  So  far  as  I  know, 
everything  that  was  done  there  was  done  quiet- 
ly, with  the  exception  of  going  in  and  telling 
people  as  I  stated." 
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[t,  2]  The  use  of  fbe  words,  "nnlawfoUy 
and  maUdousIy  conspired  and  combined," 
are  mere  adjectives  describing  the  pleader's 
conception  of  the  nature  of  the  combination 
formed  by  the  defendants  for  the  pnrpose  of 
declaring  a  strike,  and,  by  concerted  action 
of  the  persons  combining,  prosecute  such 
strike  to  a  successful  oondnslon.  Such  o> 
ganized  concerted  action  amounts  to  an  un- 
lawful and  malicious  conspiracy  and  combi- 
nation only  in  such  cases  as  the  object  of  the 
combination  is  to  accomplish  a  criminal  or 
unlawful  purpose,  or  some  purpose  not  in  it- 
self criminal  or  unlawful,  by  criminal  or 
unlawful  means.  Pettlbone  t.  United  States, 
148  U.  S.  197,  13  Sup.  Ct  642,  ST  U  EM.  419. 

[3]  Hie  right  of  worklngmen  to  organize  a 
union  of  their  craft,  for  the  purpose  of  im- 
proving the  working  conditions  of  the  mem- 
bers of  such  organization,  and  to  maintain 
such  Improved  conditions  by  peaceful  means, 
is  so  firmly  fixed  in  the  decided  cases  and  in 
reason  that  such  rights  cannot  now  be  seri- 
ously questioned  by  an  enUghtened  court 
See  Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  By. 
Co.  (a  C.)  62  Fed.  802,  817 ;  Nat  Protective 
Association  v.  Cummings,  170  N.  X.  315,  63 
N.  E.  369,  58  Ia  R.  A.  135,  88  Am.  St  Rep. 
648 ;  Parkinson  Co.  t.  Building  Trades  Coun- 
cil, 164  Cal.  581,  98  Pac.  1027,  21 1*  B.  A.  (N. 
S.)  550,  16  Ann.  Cas.  1165 ;  Hall  r.  Johnson 
(Or.)  169  Pac.  515, 

The  purpose  of  the  defendant  Bisbee  Lo- 
cal, No.  380,  Cooks'  and  Walters'  Union  in 
organizing  is  beyond  dispute,  and  such  pur- 
pose is  no  other  than  to  improve  the  working 
conditions  of  members  of  the  organization. 
Consequently  the  agreement  holding  the  de- 
fendants to  a  concerted  action,  and  the  pur- 
pose of  the  agreement,  are,  without  question, 
both  lawful.  We  are  left  to  inquire  whether 
the  means  adopted  to  accomplish  such  lawful 
puriKJse  of  bettering  the  working  conditions 
of  cooks  and  waiters  is  lawful.  The  means 
adopted  to  accomplish  such  purpose  was  the 
strike,  a  so-called  boycott  of  the  plalntifTs' 
business,  and  the  pla<dng  of  pickets  near  the 
front  entrance  of  plaintiffs'  restaurant 

[4]  The  circumstances  leading  up  to  the 
strike  are  detailed  by  the  plaintiff  William 
Truax,  testifying  as  a  witness  as  above  set 
forth.  Ten  of  the  members  of  defendant  un- 
ion were  working  for  plaintiffs  prior  to  April 
10,  1916.  On  the  9th  day  of  AprU,  1916, 
plaintiffs  notified  their  employes  tliat  begin- 
ning on  the  10th,  the  succeeding  day,  the 
wages  of  employ^  and  the  hours  of  employ- 
ment would  become  different  from  the  wages 
and  hours  theretofore  paid  and  required. 
These  changes  bad  been  the  subject  of  dis- 
cussion with  the  defendant  union  oflScers. 
The  plaintiffs  and  the  union  had  a  "difficul- 
ty" over  "something,"  "and  we  and  the  union 
did  not  agree,  and  then  because  we  did  not 
agree  with  the  union  these  men  quit"  The 
fair  Inference  to  be  drawn  from  this  testi- 
mony is  that  the  difficulty  referred  to  la  the 


dispute  with  regard  to  the  scale  of  wages  and 
hours  of  employment  These  are  the  mat- 
ters the  plaintiffs  and  defendant  union  were 
not  able  to  agree  upon.  The  fact  remains 
that  the  men  in  plaintiffs'  employ,  who  are 
members  of  defendant  union,  quit  such  ejor 
ployment  because  the  plaintiffs  refused  to 
pay  them  satisfactory  wages  for  their  work, 
and  refused'  to  allow  such  employes  satisfac- 
tory hours  within  which  to  perform  their 
work.  Hence  the  strike  to. Induce  the  plain- 
tiffs to  grant  the  said  demands  of  the  em- 
ployes, made  by  and  through  the  defendant 
Cooks'  and  Waiters'  Union,  was  lawful  In 
the  circumstances  shown  to  exist  and  the  ob- 
ject sought  See  Railroad  Co.  v.  Bowns,  58 
N.  Y.  673 ;  Longshore  Printing  Co.  v.  Howell, 
26  Or.  527,  38  Paa  547,  651,  26  L  R.  A. 
464,  46  Am.  St  Rep.  640. 

The  means  employed  by  the  promoters  of 
the  strike,'  viz.,  the  alleged  boycott,  and  the 
activity  of  the  union  pickets  engaged  in  ad- 
vertising the  existence  of  the  strike  and  boy- 
cott, are  questions  of  greatest  difficulty.  The 
questions  presented  In  connection  with  these 
matters  have  been  before  the  courts  in  a 
great  number  of  cases,  and  the  courts  of 
equal  respect  have  arrived  at  opposite  con- 
clusions. These  conflicting  decisions  cannot 
be  reconciled  upon  any  principle  of  law. 
The  definitions  of  "boycott"  as  the  word  has 
been  defined  in  the  many  cases,  are  nearly  as 
varied  as  the  cases  defining  the  term.  The 
Supreme  Court  of  California  in  Pierce  ▼. 
Stablemen's  Union,  156  Cal.  70,  103  Pac.  324, 
adopts  a  meaning  for  the  word  which  meets 
with  my  approval:    That  court  says: 

"  'After  striking,  the  employ^  may  engage  in 
a  "boycott,"  as  that  word  is  here  employed. 
As  here  employed,  it  means  not  only  the  right 
to  the  concerted  withdrawal  of  social  and  busi- 
ness intercourse,  but  the  right  by  all  legitimate 
means  of  fair  publication  and  fair  oral  or  writ- 
ten persuasion,  to  induce  others  interested  in, 
or  sympathetic  with,  their  cause  to  withdraw 
their  social  intercourse  and  business  patronage 
from  the  employer.  They  may  go  even  further 
than  this,  and  request  of  another  that  he  with- 
draw his  patronage  from  the  employer,  and  may 
use  the  moral  intimidation  and  coercion  of 
threatening  a  like  boycott  against  him  if  he  re- 
fuse so  to  do.' " 

Referring  to  opposing  authorities,  with  dis- 
cussion, the  court  continues: 

"In  this  respect  this  court  recognizes  no  sub- 
stantial distinction  between  the  so-called  pri- 
mary and  secondary  boycott.  Each  rests  upon 
the  right  of  the  union  to  withdraw  its  ]^Btronag« 
from  its  employer,  and  to  induce,  by  fair  means, 
any  and  ail  other  persons  to  do  the  same,  and, 
in  the  exercise  of  those  means,  as  the  unions 
would  have  the  unquestioned  right  to  withdraw 
their  patronage  from  a  third  person  who  contin- 
ued to  deal  with  their  employer,  so  they  have 
the  unoueationed  right  to  notify  such  third  per- 
son that  ttiey  will  withdraw  their  patronage 
if  he  continues  so  to  deal.  However  opposed  to 
the  weight  of  federal  authority  the  views  of  this 
court  are,  that  they  are  not  unique  may  be 
noted  by  reading  National  Protective  Associa- 
tion V.  Cummings,  170  N.  Y.  315,  63  N.  E. 
369,  58  L.  B.  A.  135,  88  Am.  St  Rep.  648: 
Lindsay  v.  Montana  Federation  of  Labor,  87 
Mont  264.  96  Pac.  127.  18  U  B.  A.  (N.  S.) 


Digitized  by 


Google 


Arte)       TBUAX  ▼  BISBEE  LOCAL  TXO.  880,  COOKS'  AKD  WAITEBS'  XJNIOIT         12S 


707  [127  Am.  St.  Rep.  722],  where  the  highest 
courts  of  these  states  formulate  and  adopt  like 
principles.  •  •  •  To  say  that  a  boycott  is 
a  'conspiracy*  immediately  implies  Qlegality,  and 
puts  the  conduct  of  the  boycotters  under  the 
ban  of  the  law.  So,  also,  does  the  definition 
which  describes  boycotting  as  'illegal  coercion,' 
designed  to  accomplish  a  certain  end.  As  we 
have  undertaken  to  define  'boycott,'  it  is  an  or- 
nnised  effort  to  persuade  or  coerce,  which  may 
be  legal  or  illegal,  according  to  the  means  em- 
ployed." 

The  means  used  to  "coerce  and  intimidate" 
the  plaintiffs  in  this  case  was  the  inaugura- 
tion of  a  can^Mign  of  publicity,  advertising 
the  existence  of  the  strike  by  the  display  of 
banners^  by  pickets,  and  the  distribution  of 
circulars  and  lond  talking  on  the  streeta 
The  facts  advertised  and  given  publicity  are 
that  a  strike  against  the  English  Kitchen 
existed;  that  the  said  strike  was  declared 
and  maintained  by  the  defendant  Cooks'  and 
Walters'  Union  and  the  Warren  District 
Trades  Assembly;  that  the  English  Kitchen 
proprietors  are  "onfatr"  to  organized  labor, 
because  said'  proprietors  had  refused  and 
still  refuse  to  grant  union  employes  fair 
wages  and  fair  working  hours;  upon  these 
facts  the  defendants  claim  that,  if  the  pub- 
lic in  general  and  the  union  members  in  par- 
ticular would  cease  to  deal  with  plaintiffs, 
such  persons  so  ceasing  to  deal  with  plain- 
tiffs would  thereby  help  win  the  strike. 

The  plaintiffs  complain  of  injury  to  their 
business  caused  by  the  said  campaign  of  pub- 
lidty,  conceding  in  their  testimony  that  a 
strike  exists  and  arose  because  of  plaintiffs' 
refusal  to  grant  the  wages  and  hours  de- 
manded by  defendant  union  for  union  mem- 
bers in  plaintiffs'  employ.  Thereby  the 
plaintiffs  concede  the  existence  of  the  facts 
advertised  by  the  defendants. 

No  right  of  plaintiffs  is  violated  by  pub- 
lishing facts.  Certainly,  if  a  dispute  between 
plaintiffs  and  a  labor  .union  exists,  and  one 
of  the  plaintiffs  so  testifies,  plaintiffs  hare 
no  legal  right  to  enforce  the  union  t^  keep 
the  facts  secret  The  extent  of  the  publicity 
given  such  dispute  is  unimportant  and  vio- 
lates no  right  of  plaintiffs,  either  civil  or 
criminal.  If  the  publicity  given  the  exist- 
ence of  the  dispute  results  in  a  loss  of  pat- 
ronage and  business  to  plaintiffs,  such  loss 
is  attributable  to  the  dispute,  and  not  at- 
tributable to  the  publicity  given  to  the  dis- 
pute;. 

IS]  Consequently  the  mere'  publication  of 
the  existence  of  a  strike  and  of  its  causes  in 
a  thorough  manner  is  no  ground  for  equita- 
ble interference.  Actionable  language  used 
and  false  statements  made  by  one  party  to 
the  dispute,  tending  to  injure  the  other  par- 
ty to  such  dispute  in  advertising  such  dis- 
pute. Is  a  matter  that  I  will  notice  below. 
The  appeal  of  defendants  to  the  friends  of 
organized  labor  and  to  the  general  public  fb 
cease  patronlBlng  the  plaintiffs,  made  in  con- 
nection with  the  publication  of  the  strike. 
Is  the  boycott  complained  of  in  this  action. 

[I]  In  this  connection  it  is  well  to  remem- 


ber that  the  defendant  union  violated  no 
rights  of  the  plaintiffs  in  causing  union 
members  in  plaintiffs'  service  to  quit  such 
employment  The  workmen  had  the  right  to 
quit  separately  or  in  a  body,  without  ques- 
tion, no  contract  to  continue  in  the  service 
being  in  existence,  and  having  been  forced 
to  quit  the  service  by  the  union  would  give 
plaintiffs  no  right  to  complain. 

[7]  Likewise,  the  members  ot  defendant 
tmlon  violated  no  right  of  the  plaintiffs  by 
refusing  to  deal  with  the  plaintiffs.  The 
plaintiffs  had  no  vested  right  in  the  patron- 
age of  union  members.  As  a  consequence 
the  union  members,  singly  or  as  a  body,  had 
and  have  the  legal  right  to  refuse  to  trans- 
act any  business  with  the  plaintiffs  for  no 
canse  whatever,  and  by  such  refusal  no  right 
of  the  plaintiffs  is  violated. 

[I,  I]  Plaintiffs  have  the  legal  right  to 
conduct  their  business  as  suits  them,  and 
any  attempt  on  the  part  of  any  one  to  Inter- 
fere with  the  free  conduct  of  that  business 
violates  a  right.  An  appeal  by  one  deem- 
ing himself  injured  in  some  manner  by  the 
system  adopted  by  the  plaintiffs  in  conduct- 
ing their  business,  to  his  friends  and  to  mem- 
bers of  and  sympathizers  with  a  union  to 
which  such  an  one  belongs,  requesting  such 
friends,  members,  and  the  gtoeral  public  to 
cease  from  dealing  with  plaintiffs,  cannot 
fairly  be  termed  an  Interference  with  the 
methods  adopted  for  the  conduct  of  plaln- 
tiOs'  business.  I  readily  concede  that  if  such 
an  appeal  is  heeded,  the  result  that  naturally 
would  follow  would  be  a  loss  of  profit  In 
business  transacted;  but  this  effect,  while 
persuasive  of  the  advisability  of  a  change  In 
business  methods,  would  in  no  sense  be  an 
Interference  with  plaintiffs'  methods  of  con- 
ducting their  business.  Consequently  I  am 
of  the  opinion  that  the  defendants  violated 
no  right  of  the  plaintiffs  in  declaring,  through 
their  advertising  and  publicity  campaign,  a 
concerted  intention  to  cease  all  business  and 
social  intercourse  with  the  plaintiffs  during 
such  time  as  the  said  labor  dispute  remain- 
ed unsettled;  and  their  appeal  to  organized 
labor  in  iwrtlcular  and  the  public  In  general 
to  do  likewise  violated  no  legal  right  of  the 
plaintiffs. 

Plaintiffs'  right  to  conduct  their  business 
according  to  their  own  plans  and  methods, 
without  Interference  from  any  one,  may  be 
or  may  not  be  violated  by  "picketing."  The 
defendants  are  charged  with  "causing  cer- 
tain persons  to  parade  up  and  down  Main 
street  immediately  in  front  of  said  'English 
Kitchoi,'  bearing  a  certain  banner  printed  in 
large  letters,  »  *  •  the  following  inscrip- 
tion, to  wit,  'The  English  Kitchen  Unfair  to 
Cooks  and  Waiters  and  Warren  District 
Trades  Assembly';  that  this  banner  and  sim- 
ilar banners  are  borne  by  the  persons  having 
them  in  their  possession  during  the  day,  and 
at  night  imtll  said  restaurant  is  closed,  up 
and  down  tlie  street  for  a  Sfpace  of  about  16 
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or  20  feet  Immediately  In  front  of  said  Eng- 
Usb  Kitchen,  and  not  more  than  5  feet  from 
the  front  entrance  thereof,  the  same  being 
the  only  entrance  open  to  the  general  public." 
Plaintiffs  do  not  charge  that  these  men  on 
parade  in  front  of  plaintiffs'  place  of  busi- 
ness are  placed  there  for  the  purpose  of 
watching  and  annoying  the  men  working  for 
plaintiffs,  not  members  of  the  union,  and 
in  that  manner  Interfering  with  plaintiffs' 
business.  The  evidence  coming  from  plain- 
tiffs is  that  the  persons  placed  near  their 
place  of  business  acted  at  all  times  peace- 
ably. The  alleged  purpose  for  which  the  men 
were  placed  near  plaintiffs'  business  entrance 
was  to  advertise  the  strike  and  influence 
prospective  customers  from  patroniziDg  plain- 
tiffs. 

Cases  that  have  held  picketing  to  be  per  se 
illegal,  and  that  there  can  be  no  such  thing 
as  peaceable  picketing  (Pierce  v.  Stablemen's 
Union,  156  Cal.  70,  103  Pac.  324;  Barnes  & 
Co.  V.  Chicago  Typographical  Union,  232  111. 
424,  83  N.  E.  940,  14  Ia  R.  A.  (N.  S.)  1018, 
13  Ann.  Cas.  64;  St  Germain  v.  Bakery,  etc.. 
Union,  97  Wash.  282,  166  Pac.  665,  L.  R.  A. 
1917P,  824;  Hall  v.  Johnson  [Dr.]  169  Pac. 
515),  deal  with  a  state  of  facts  wherein  the 
purpose  of  the  picketing  was  to  watch  and 
influence  the -employes  working  or  persons 
seeking  employment,  and  by  causing  miu 
who  were  working  to  quit  work,  or  prevent- 
ing those  seeking  work  from  working.  No 
case  has  been  brought  to  my  attention  where- 
in the  "picketing"  was  intended  solely  to 
affect  prospective  patrons  and  customers  by 
causing  such  patrons  and  customers  to  change 
their  minds  and  trade  elsewhere.  No  court, 
80  far  as  I  have  observed,  has  held  such  acts 
of  union  men  "picketing."  Yet  the  union 
agent  who  displays  a  banner  advertising  the 
existence  of  a  strike  against  the  place  of 
business  in  front  of  which  the  banner  la  dis- 
played and  paraded  Is  commonly  referred  to 
as  a  "picket"  Under  the  evidence  in  this 
case,  as  given  by  Wm.  Truax,  one  of  plain- 
tiffs, the  person  carrying  the  display  ban- 
ners immediately  in  front  of  plaintiffs'  busi- 
ness place  "walks  back  and  forth  and  does 
not  say  anything.  He  never  speaks  to  any 
one.  One  of  them  that  carries  the  banner 
makes  signs  and  in  other  ways  attracts  the 
attention  of  people,  singing  and  whistling." 
On  cross-examination  the  witness  says:  "I 
never  saw  them  have  any  fights  In  front  of 
our  place  or  grab  bold  of  anybody  and  pull 
them  out  So  far  as  I  know,  everything  that 
was  done  there  was  done  quietly,  with  the 
exception"  of  what  witness  was  told  by  oth- 
ers. 

Conceding  that  the  persons  who  carried  the 
banners  were  "pickets,"  then  the  purpose  of 
such  picketing  was  to  advertise  and  make 
knovrn  to  the  public  in  general  that  a  strike 
was  on  against  the  English  Kitchen  for  the 
reason  that  the  English  Kitchen  is  "unfair" 
to  organized  labor.    Whatever  Interference 


with  plaintiffs'  business  the  presence  of  the 
banner  carriers  caused,  that  interference 
did  not  arise  from  any  boisterous  conduct  of 
the  carriers.  Their  conduct  was  at  least 
peaceable.  Their  presence  near  the  English 
Kitchen  is  the  only  ground  for  complaint. 

[10]  By  the  express  terms  of  Civ.  Code 
1913,  par.  1464,  the  courts  are  prohibited 
from  restraining  orders  or  injunctions  the  is- 
suance of  which  prohibits  any  person  or  per- 
sona "from  attending  at  or  near  a  house  or 
place  where  any  person  resides,  or  works  or 
carries  on  business,  as  happens  to  be  for 
the  purpose  of  peaceably  obtaining  or  com- 
municating information,  or  of  peaceably  per- 
suading any  person  to  work  or  to  abstain 
from  working;  or  from  ceasing  to  patronize 
or  to  employ  any  party  to  such  dispute;  or 
from  recommending,  advising,  or  persuading 
others  by  peaceful  means  so  to  do.  •  •  •  " 
in  the  absence  of  this  statute,  a  serious 
question  would  likely  exist  in  this  Jurisdic- 
tion whether,  as  a  matter  Of  law,  in  the 
nature  of  things  "peaceful"  picketing  may 
exist;  but  with  paragraph  1464,  supra,  on 
our  statute  books,  that  question  is  eliminated 
as  a  question  of  law,  and  expressly  made  a 
question  of  fact  during  the.  existence  of  a  la- 
bor strike;  and,  before  the  courts  are  per- 
mitted to  Interfere  by  injunction,  the  neceSs- 
slty  must  appear  to  prevent  Irreparable  in- 
jury to  property  or  property  rights,  and  pick- 
eting in  a  peaceful  manner  creates  no  such 
necessity  for  injunction  interference  by  the 
courts. 

[11,12]  Whether  the  picketing  Is  peacefully 
carried  on  is  a  question  of  fact  in  this  juris- 
diction and,  as  is  the  case  in  all  such  mat- 
ters, when  the  trial  court  has  detenulned  the 
question,  and  substantial  evidence  in  support 
of  the  determination  reached  appears  in  the 
record,  the  appellate  court  will  not  interfere. 

[IS]  Under  the  evidence  in  this  record,  the 
court  was  justified  In  finding  as  a  fact  that 
the  defendants  were  engaged  in  peacefully 
picketing  about  the  plaintiffs'  place  of  busi- 
ness. 

[14]  Conceding  that  the  statements  on  the 
banners,  circulars,  and  language  used  in  loud 
street  talks,  to  the  effect  that  plaintiffs  are 
"unfair  to  organized  labor" ;  that  one  of  the 
plaintiffs,  armed  with  a  butcher  knife,  has 
a  habit  of  chasing  employ^  on  the  street: 
that  plaintiffs  habitually  violate  contracts 
with  their  employes,  and  other  statements 
attributing  to  plaintiffs  acts  and  character- 
istics which  in  their  nature  tend  to  bring 
plaintiffs  into  disrepute,  contempt,  or  ridi- 
cule, yet  the  statements  made  are  statements 
spoken  or  written  and  published  on  the  sub- 
ject of  the  strike  pending  by  persons  Inter- 
ested therein ;    and — 

"Every  person  may  freely  speak,  write,  and 
publish  on  all  subjects,  being  responsible  for  the 
abuse  of  that  right"  Section  6,  article  2,  State 
Constitution. 

If  a  court  of  equity  may  restrain  and  pro- 
hibit members  of  a  labor  union  from  speak- 
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Ing,  writing,  and  publishing  on  the  subject 
of  a  dispute  between  the  uuion  and  employ- 
ers of  its  members,  then  the  members  of  a 
labor  union  are  not  such  persons  as  are  with- 
in the  contemplation  of  the  said  constitution- 
al provision.  Certainly,  if  the  court  issues 
Its  extraordinary  writ  of  injunction  prohib- 
iting the  deft>ndants  from  displaying  ban- 
ners, circulars,  and  talking  on  the  streets 
with  respect  to  the  strike,  then,  while  the 
restmlnlng  order  exists,  the  defendants  re- 
strained by  the  terms  of  such  order  are  de- 
prived of  a  constitutional  right  enjoyed  by 
all  other  citizens  of  the  state.  Can  a  court 
of  equity  thus  suspend  the  constitutional 
rights  of  a  citizen  because  such  citizen  hap- 
pens to  t>e  Insolvent  and  unable  financially 
to  respond  in  damages  for  the  abuse  of  that 
right?  What  degree  of  wealth  is  required 
to  authorize  a  citizen  to  enjoy  all  of  his  con- 
stitutional rights  without  interference  by 
the  courts?  The  answer  Is  that  the  matter 
of  financial  worth'  does  not  limit  the  consti- 
tutional right  to  speak,  write,  and  publish  on 
all  subjects.  If  this  right  is  abused  to  the 
barm  of  another,  the  remedy  given  la  an  ac- 
tion for  damages,  and  that  remedy  is  deem- 
ed adequate.  If  the  public  suffers  injury  be- 
cause the  things  written,  printed,  and  pul>- 
llshed  are  maliciously  false,  and  in  their  na- 
ture tend  to  bring  any  person  into  disrepute, 
contempt,  or  ridicule,  the  remedy  is  by  a 
criminal  action  of  libel.  Section  221,  Pen. 
Code  1913. 

In  Lindsay  &  Co.  v.  Montana  Federation 
of  Labor,  37  Mont  201,  96  Pac.  127,  18  U 
K.  A.  (N.  S.)  707,  127  Am.  St  Rep.  722,  the 
court,  having  before  it  the  interpretation  of 
a  similar  constitutional  provision, .  used  the 
following  language: 

"The  guaranty  of  this  section  extends  as  ful- 
ly to  the  poorest  as  to  the  wealthiest  citizen  of 
the  state ;  and,  though  an  abuse  of  the  liberty 
BO  guamnteed  may  result  in  loss  for  which  there 
cannot  be  any  adequate  compensation,  the  frani- 
ers  of  our  Constitution  in  preparing  it,  and  the 
people  in  adopting  it,  doubtless  concluded  that 
It  was  better  that  such  results  be  reached  in  iso- 
lated cases  than  that  the  liberty  of  speech  be 
subject  to  the  supervision  of  a  censor.  To  de- 
clare that  a  court  may  say  that  an  individual 
ahaU  not  publish  a  particular  item  is  to  say  that 
the  court  may  determine  in  advance  just  what 
the  citizen  may  or  ma^  not  speak  *  •  •  up- 
on a  given  subject,  is,  in  fact,  to  say  such 
court  is  a  censor  of  speech  as  well  as  of  the 
press.  Under  similar  constitutional  provisions 
the  Supreme  Courts  of  California  and  Missouri 
have  readied  the  same  conclusion.  Dailey  v. 
Superior  Court,  112  Cal.  94,  44  Pac.  458,  32 
Ia.  R.  A.  273,  63  Am.  St  Rep.  160;  Marx  & 
Haas  Jeans  Clothing  Co.  ▼.  Watson,  168  Mo. 
133,  67  .S.  W.  S91,  56  L.  R.  A.  951,  90  Am.  St 
Rep.  440." 

I  think  this  is  tbe  sound  Interpretation  to 
be  given  tbe  constitutional  provlsloii  snpra. 
The  fact  that  the  person  attacked  by  the 
wrongful  speech,  writing,  or  printing,  if  in- 
jured, may  recover  damages  by  a  civil  action 
lie  is  thereby  given  a  complete  remedy,  and 
the  remedy  furnished  is  adequate  for  the 


purposes,  and  equity  may  not  be  Invoked  be- 
cause the  offending  person  or  persons  are 
finnnclally  unable  to  respond  in  damages,  or 
because  a  great  number  of  lawsuits  must  be 
commenced. 

Tbe  court  was  correct  in  its  findings,  and 
the  order  dismissing  the  action  necessarily 
followed.  I  find  no  reversible  error  in  the 
record,  and  I  am  therefore  of  the  opinion 
that  tbe  judgment  should  be  affirmed. 

FRANKLIN,  O.  J.,  and  ROSS,  J^  concur. 


(U  Arts.  402) 
SUPERIOR  &  PITTSBURG  COPPER  CO.  v. 

DAVIDOVICH.    (Na  IWa) 
(Supreme  Court  of  Arizona.     March  5,  1918.) 

1.  Master  ano  Servant  <6=>347— EmployAbs' 
Liability  Law — Constiiutionality. 

The  Employers'  Liability  Law  (Civ.  Code 
1913,  pars.  3153-3162)  is  a  valid  enactment 
within  tbe  police  power  of  the  state. 

2.  New  Triai.  «=s>  102(3)— Newlt  Discovered 
Evidence— DiLioENCE. 

In  a  miner's  action  under  the  Employers' 
Liability  Law  for  injuries  to  his  eye,  where  it 
appeared,  on  plaintifTs  cross-examination,  on  tbe 
second  day  of  the  trial,  that  he  had  worked  in 
a  particular  city  the  first  two  or  three  months 
he  was  in  this  country,  and,  within  a  few  days 
after  close  of  trial,  the  defendant  sent  its  at- 
torney to  that  city  to  investigate  plaintiff  dur- 
ing ma  residence  there,  and  the  visit  resulted 
in  the  discovery  of  evidence  relied  on  for  new 
trial,  the  diligence  shown  by  defendant  In  secur- 
ing the  evidence  was  sufficient  to  permit  an  in- 
quiry into  its  materiality  as  newly  discovered 
evidence. 

3.  New  Trial  «=»159  —  Newly  Discovered 
Evidence— Question  for  Trial  Court. 

In  considering  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence,  the  trial 
court  must  inquire  whether  tbe  proposed  new 
evidence  actually  exists,  whether  such  evidence 
tends  to  establish  any  material  issue  raised  in 
the  pleading  on  the  main  case,  and  whether  such 
evidence  will  probably  cause  a  dcturminatiou 
different  from  that  reached  on  former  trial. 

4.  Master  and  Servant  «=>3S5(1)— Euplot- 
ERS'  Liability  Law  —  Right  ot  Action  — 

Co.NCESSlON    OF  INJURY. 

Where  an  employer,  sued  for  injuries  under 
the  Employers'  Liability  Law,  concedes  that  the 
servant  was  injured  by  an  accident  in  a  slight 
measure  at  least,  tlie  servant  is  entitled  to  recov- 
er damages  for  whatever  Injury  he  actually  suf- 
fered. 

5.  New  Trial  «=»  108(4) — Newly  Discovered 
Evidence  — Reduoino  Amount  of  Recov- 

SRY. 

Proposed  evidence  to  reduce  the  amount  of 
the  recovery  must  be  of  so  convincing  a  char- 
acter that  had  it  been  offered  at  the  trial,  the 
verdict  would  be  clearly  excessive. 

6.  New  Trial  «=>108(4)— Newly  Discovered 
EviDENCG  Tending  to  Reduce  Damages. 

In  an  action  under  the  Employers'  Liability 
Law,  the  servant  claiming  injuries  to  his  eye 
whereby  he  lost  its  sight  and  judgment  going 
for  him,  where  the  employer,  which  conceded 
some  injury,  after  trial  produced  evidence  tend- 
ing to  show  that  the  servant  had  lost  his  eye- 
sight in  one  eye  as  the  result  of  a  previous  ac- 
cident but  such  proposed  evidence  was  rebut- 
ted by  affidavits  offered  by  plaintiff,  and  it  was 
not  certain  that  tbe  proposed  evidence,  if  offered 
on  another  trial,  would  reduce  the  verdict  if 
the  jury  believed  it  true,  nor  was  it  convincingly 
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shown  that  such  evidence  actnallj[  existed,  the 
trial  court  properly  denied  new  trial  for  newly 
discovered  eTidence. 

7.  New  Trial  <8=»161(4)— Rioht  to  Coufiain 
OF  CoRDrrioNB. 

Defendant  cannot  complain  of  the  terms  of 
the  court's  order  granting  it  new  trial  on  con- 
dition that  it  i;>ay  plaintiff's  expenses  of  new 
trial,  where,  by  its  silence,  it  effectively  rejected 
the  conditions  prescribed. 

8.  Wab  ®=s»10(2)— Right  to  Sue— Chawqb  of 
Status  to  Auen  Enemy  Pxndino  Affeal. 

An  injured  servant  does  not  lose  his  capac- 
ity to  sue  under  the  employers'  liability  law  by 
reason  of  a  probable  change  in  his  status  from 
that  of  alien  friend  to  that  of  alien  enemy, 
taking  place  since  the  employer's  appeal  was 
perfected. 

Appeal  from  Superior  Conrt,  CocMse  Coun- 
ty; Alfred  C.  Lockwood,  ^udga 

Action  by  Steve  Davldovicb,  sometimes 
known  as  Steve  Davis,  against  the  Superior 
&  Pittsburg  Copper  Company,  a  corporation. 
SYom  a  judgment  for  plaintiff,  and  from  de- 
nial of  its  motion  for  new  trial,  defendant  ap- 
peals.   Judgment  affirmed. 

This  action  was  commenced  by  the  appel- 
lee^ relying  npon  the  Employers'  Liability 
Law  (chapter  6,  tit  14,  Civil  Code  of  Arizona 
1913),  to  recover  damages  for  alleged  Injuries 
to  and  loss  of  the  sight  of  his  left  eye,  al- 
leged to  have  been  sustained  on  the  6th  day 
of  May,  1914,  while  engaged  in  bis  duties 
operating  a  machine  drQl  tinder  ground  In 
the  appellant's  mine,  In  the  course  of  his 
employment.  The  appellant  defends  the  action 
upon  the  groirnds  that,  because  the  complaint 
falls  to  set  forth  facts  showing  that  defend- 
ant was  negligent  In  some  manner,  or  that 
the  alleged  injuries  resulted  Irom  some  fault 
of  defendants,  no  cause  of  action  la  stated; 
that  the  said  Employers'  Liability  Law  pur- 
porting to  give  a  right  of  action  for  accidental 
Injuries  occurring  without  negligence  or  other 
fault  of  the  employer,  is  void  for  the  reason 
such  statute  in  effect  attempts  to  deprive  the 
employer  of  his  property  without  due  process 
of  law,  and  to  deny  him  the  equal  protection 
of  the  law,  and  therefore  Is  in  conflict  with 
the  Constitution  of  the  United  States,  section 
1  of  the  Fourteenth  Amendment.  The  de- 
fendant concedes  that  mud  and  dirt  were 
cast  into  plaintiff's  said  eye  at  the  time  of 
such  accident,  and  that  the  plaintiff  suffered 
slight  injuries  therefrom,  but  defendant  de- 
nies that  the  said  accident  caused  plalntlfl 
the  loss  of  his  eyesight.  On  the  other  hand, 
defendant  contends  that  plaintiff's  eyesight 
was  destroyed  as  a  result  of  an  Injury  re- 
ceived several  years  prior  to  the  6th  day  of 
May,  1914.  The  court  overruled  defendant's 
objections  to  the  constitutionality  of  the  Em- 
ployers' Liability  Law,  and  the  cause  went 
to  trial  upon  the  issues  of  fact  This  trial 
resulted  in  a  verdict  for  the  plaintiff  for 
$10,000,  and  a  Judgment  accordingly.  The  de- 
fendant timely  moved  for  a  new  trial,  alleg- 
ing a  number  of  grounds.  Including  that  of 
evidence  newly  discovered.    This  ground  was 


pressed  in  the  court  below  upon  affldavlts, 
and  resisted  by  counter  affidavits.  The  mo- 
tion was  overruled  upon  all  grounds.  Rul- 
ing upon  the  Issues  raised  apon  the  groundB 
of  newly  discovered  evidence,  the  court  oa 
the  20th  day  of  May,  1916,  entered  an  ordeiv— 
"that  upon  the  defendant  advancing  all  neces- 
sary costs  to  be  incurred  by  the  plaintiff  in  a 
new  trial,  such  costs  not  to  exceed  the  sam  of 
$2,000,  and  to  be  retaxed  against  the  plaintifl 
in  the  event  that  defendant  prevail  in  the  trial, 
a  new  trial  would  be  granted ;  counsel  for  de- 
fendant to  have  ten  days  in  which  to  consider 
and  file  his  acceptance  or  rejection  in  writing." 

On  June  22,  1916,  another  order  was  made, 
reciting  that  defendant  wholly  failed  to  com- 
ply with  said  former  order  of  May  20,  1916,  ° 
and  therefore,  the  court  formally  denied  the 
motion  for  a  new  trial.  The  defendant  ap- 
peals from  the  judgment  and  from  the  denial 
of  its  motion  for  a  new  trial  by  operation  of 
law,  and  by  the  order  of  the  court  of  June 
22,  1916. 

Knapp  ft  D'Autremont,  of  Bisbee,  and  H. 
E.  Pickett  of  Douglas,  for  appellant.  Fred 
Sutter  and  Wm.  B.  Cleaiy,  both  of  Bisbee^ 
for  appellee. 

CUNNINGHAM,  J.  [1]  The  questions  of 
the  constitutionality  raised  on  this  record 
have  been  considered  and  dedded  adversely 
to  the  appellant's  contention  in  Superior  ft 
Pittsburg  Copper  Co.  v.  Tomich,  decided  July 
2,  1917,  19  Ariz.  — ,  165  Pac.  1101,  and  In 
Inspiration  Consolidated  C<^per  Co.  v.  Men- 
dez,  decided  on  the  same  date,  19  Ariz.  — , 
166  Pac.  278,  1183,  I  adhere  to  the  decisions 
there  reached,  that  Is  chapter  6  of  title  14, 
Employers'  Liability  Law,  is  a  valid  enact- 
ment within  the  police  power  of  the  state. 

[2]  The  appellant  assigns  as  error  the  or- 
der of  the  court  denying  defendant's  motion 
for  a  new  trial  on  the  ground  of  material 
evidence  discovered  after  the  close  of  the 
trial.  The  proposed  new  evidence  is  present- 
ed In  affidavits  filed  in  support  of  the  motion. 
The  following  circumstances  lead  to  the  dis- 
covery of  such  evidence:  During  the  cross- 
examination  of  plaintiff  on  the  second  day 
of  the  trial,  he  stated  that  he  worked  In 
Globe  in  1913.  That  he  came  to  this  country 
about  a  year  before  he  ^got  hurt  That  he 
stayed  at  Globe  for  the'  first  two  or  three 
months.  "Before  I  came  to  this  country  I 
lived  in  Austria  aU  my  life."  Appellant  as- 
serts that  prior  to  the  commencement  of  the 
trial,  its  counsel  had  wholly  failed  to  trace 
the  plaintiff's  movements  before  he  reached 
Bisbee.  Upon  learning  from  plaintiff  while 
he  w«8  testifying  on  the  stand  that  be  had 
resided  at  Globe  before  coming  to  Bisbee,  a 
search  for  evidence  at  Globe  was  commenced. 
The  trial  closed  on  February  12,  1916,  and 
within  a  few  days  thereafter  one  of  defend- 
ant's counsel  visited  Globe  for  the  purpose 
of  investigating  the  plaintiff  while  residing 
ther&  The  result  of  that  investigation  was 
the  discovery  of  the  alleged  evidence  relied 
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upon  for  a  new  trial.  Prior  to  the  trial  de- 
fendant's attomeys  bad  communicated  with 
eye  spedallats  about  the  state,  making  In- 
quiries as  to  whether  plaintiff  had  been 
treated  by  them,  but  this  manner  of  search 
for  evidence  brought  no  results.  The  dili- 
gence shown  by  the  defendant  Is  sufficient 
for  the  purposes  of  this  case  to  permit  an  In- 
quiry Into  the  materiality  of  the  evidence  al- 
leged to°  have  been  discovered. 

The  alleged  newly  discovered  evidence  Is 
presented  by  affidavits  of  the  general  fore- 
man, two  shift  bosses,  and  a  mine  clerk  of 
the  Old  Dominion  mine  at  Olobe  and  affi- 
davits of  a  miner  and  another  person.  The 
facts  proposed  to  be  established  by  these  wit- 
nesses on  a  new  trial  are:  That  about  7  to 
10  years  prior  to  the  dates  of  the  affidavits 
(March,  1916)  the  plaintiff's  eye  was  Injured 
by  an  explosion  on  the  1,200-foot  level  In 
the  Old  Dominion  mine.  That  the  Injury 
caused  the  loss  of  the  eyesight  That  plaln- 
tur  admitted  to  certain  of  the  witnesses  that 
he  was  blind  In  one  of  his  eyes  caused  from 
the  said  accident.  The  general  foreman  In 
his  affidavit  Identlfles  the  plaintiff  as  the 
man  who  was  Injured  at  the  time  of  the  ac- 
dd^it  referred  to,  and  positively  states  that 
thereafter  the  man  so  Injured  was  blind  in 
one  of  his  eyes.  The  other  witnesses  de- 
scribe the  man  to  whom  they  refer,  and  al- 
lege that  they  can  identify  the  man  if  they 
should  again  see  him. 

The  plaintiff  offered  rebutting  affidavits, 
some  of  wlildi  tend  to  controvert  the  general 
foronan's  statements  of  positive  Identlflca- 
tioQ  of  plaintiff,  and  other  affidavits  posi- 
tively contradict  the  facts  proposed  to  be  es- 
tablished by  the  witnesses,  viz.  that  plain- 
tiff was  Injured  in  an  accident  in  the  Old 
Dominion  mine  by  which  plaintiff  lost  the 
sight  of  an  eye,  that  plaintiff  was  blind  of 
an  eye  prior  to  the  6th  day  of  May,  1914, 
and  that  plaintiff  admitted  to  any  witness 
that  he  lost  the  sight  of  his  eye  prior  to 
May  6,  1914,  from  any  cause.  At  the  hear- 
ing of  the  motion,  the  plaintiff  also  offered 
the  oral  testimony  of  a  doctor  who  examined 
plaintiff  physically  on  the  27th  day  of  April, 
1914,  who  certified  the  result  of  such  exam- 
ination. In  connection  with  the  examining 
doctor's  testimony,  his  examination  certifi- 
cate was  introduced.  This  eertiflcate  as 
written  by  the  doctor  at  the  time  of  the  ex- 
amination discloses  that  the  sight  of  both 
eyes  was  "O.  K."  The  doctor  in  his  oral  tes- 
timony would  discredit  the  force  of  his  own 
certificate  by  stating  that  he  usually  made 
so  examination  of  ttie  ^eslght,  but  relied 
upon  the  answer  of  the  person  being  examin- 
ed, as  to  the  condition  of  the  eyes. 

[S,  4]  The  trial  court  on  the  hearing  of  the 
motion  denied  the  same.  The  matters  of  in- 
quiry before  the  trial  court  were  whether 
the  proposed  new  evidence  actually  exists, 
whether  such  evidence  tends  to  establish  any 
material  issue  raised  in  the  pleading  on  the 
171P.-e 


main  case^  whether  the  said  evidence  when 
offered  for  the  consideration  of  the  jury  with 
all  the  other  evidence  theretofore  offered 
will  probably  cause  a  determination  differ- 
ent from  that  reached  on  the  former  trial. 
The  last  subject  of  Inquiry  need  be  noticed 
here,  the  preceding  subjects  may  be  deemgd 
established.  If  the  proposed  evidence  Ini 
volved  is  given  the  fall  probative  effect  claim- 
ed for  it,  that  effect  is:  That  the  loss  of  the 
sight  of  an  eye  was  not  one  of  the  results  of 
the  accident  to  plaintiff  on  May  6,  1914,  and 
therefore  not  an  element  of  damage  in  this 
case.  The  proposed  newly  discovered  evi- 
dence, therefore,  relates  entirely  to  the  mat- 
ter of  the  measure  of  damages.  The  defend- 
ant in  its  answer  concedes  that  plaintiff  was 
Injured  by  an  acddeut  on  May  6,  1914,  in  a 
slight  measure  by  mud  and  dirt  striking  his 
eye.  Consequently  the  plaintiff  on  defend- 
ant's said  admission,  is  clearly  entitled  to 
recover  damages  for  the  injury  he  actually 
suffered. 

[I]  In  a  personal  injury  case,  the  damages 
recoverable  for  injuries  to  a  blind  eye  caused 
from  mud  and  dirt  striking  the  sightless 
member  cannot  be  definitely  weighed  or  meas- 
ured. Whether  the  jury  based  a  large  or  a 
small,  or  no  portion  of  the  amount  of  this 
verdict  on  the  loss  of  the  eyesight  cannot 
be  determined  with  exactness.  It  is  a  fair . 
presumption  that  this  element  of  damages 
was  one  carrytng  the  large  share  of  the  dam- 
ages given.  It  is  fair  to  presume  that  the 
veodlct  in  this  case  might  have  been  a  sum 
materially  less  in  amount  than  given  had  the 
jury  believed  that  plaintiff  did  not  lose  the 
sight  of  his  eye  in  the  accident  It  is  fair 
to  presume  that,  on  a  new  trial  with  the  evi- 
dence offered  at  the  former  trial  and  with  the 
proposed  new  evidence,  the  jury  could  find 
a  verdict  for  an  amount  of  damages  mate- 
rially less  than  the  amount  found  at  the  form- 
er trial.  The  rule  is  that  "proposed  evidence 
to  reduce  the  amount  of  the  recovery  only 
must  be  of  so  convincing  a  character  that, 
had  it  been  offered  at  the  trial,  the  verdict 
would  be  dearly  excessive."  29  Cyc.  804, 
and  cases  note  63. 

[6]  The  proposed  evidence  tends  to  cdn- 
dict  the  evidence  offered  upon  the  same  sub- 
jects by  the  plaintiff.  On  the  other  band, 
the  proposed  evidence  is  rebutted  by  affida- 
vits offered  by  the  plaintiff.  It  is  not  at  aU 
certain  that  the  proposed  evidence,  if  offered 
on  another  trial,  would  reduce  the  verdict. 
If  the  jury  believed  the  proposed  evidence 
true;  neither  is  It  convincingly  shown  that 
such  proposed  evidence  actually  exists.  The 
trial  court  clearly  believed  that  the  prepond- 
erance of  the  evidence  was  with  the  plaintiff, 
and  that  a  different  result  would  not  follow 
from  a  new  trial.  In  this  I  think  the  court 
was  right.  The  appellate  court  is  not  justi- 
fied in  disturbing  an  order  of  ■  the  lower 
court  refiislng  a  new  trial,  unless  the  lower 
court  has  by  Its  order  clearly  abused  Uta 
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discretion  given  to  It  In  sach  matters.  Cer- 
tainly this  record  discloses  no  abuse  of  dis- 
cretion in  tills  particular. 

[7]  The  order  made  on  tlie  20th  day  of 
May,  1916,  granting  to  the  defendant  a  new 
trial  on  conditions  named  in  the  order,  is  the 
subject  of  a  bitter  attack  by  appellant.  Such 
attack  is  aimed  at  the  conditions  Imposed. 
The  only  harsh  feature  of  the  order  of 
which  complaint  is  made  is  the  requirement 
as  a  condition  precedent  to  a  new  trial  that 
defendant  advance  to  the  plaintiff  money 
with  which  plaintiff  may  pay  his  costs  Incur- 
red on  a  new  triaL  The  evident  purpose  of 
the  order  was  to  place  within  the  reach  of 
plaintiff  a  sum  of  money  sufficient  to  meet 
plaintiff's  necessary  costs  of  a  new  trial. 
The  order  does  not  require  the  defendant  to 
deliver  the  money  so  advanced  to  the  ab- 
solute possession  of  the  plaintiff,  and  doubt- 
less if  the  defendant  had  been  sufficiently  In- 
terested and  so  requested,  the  court  would 
nave  made  the  order  more  specific  by  desig- 
nating a  trustee  to  handle  the  money  advanc- 
ed and  otherwise  hold  dominion  over  the 
money  as  a  fund  in  custody  of  the  court  The 
appellant  has  no  grounds  for  complaint  of 
the  terms  of  the  order  in  question,  for  the 
i-eason  it  by  its  silence  effectively  rejected 
.the  conditions  prescribed.  No  possible  harm 
In  the  circumstances  could  overtake  appel- 
lant by  means  of  the  conditions  attached  to 
the  order  made  on  May  20,  1916,  and  the  or- 
der denying  a  new  trial  became  effective  ten 
days  after  the  order  of  May  20,  1016,  was 
entered,  viz.  on  the  30th  day  of  May,  1916 — 
on  that  date  the  motion  for  a  new  trial  was 
overruled. 

[1]  I  have  considered  all  other  questions 
raised  by  the  appellant,  and  a  question  pre- 
sented by  the  record  involving  plaintiff's  ca- 
pacity to  sue,  by  reason  of  a  probable  change 
of  his  status  from  that  of  alien  friend  to 
that  of  alim  enemy,  taking  place  since  the 
appeal  in  this  cause  waa  perfected.  I  find 
no  reversible  error  In  the  record,  and  upon 
the  whole  case,  I  am  of  the  opinion  the  judg- 
ment must  be  affirmed. 

FRANKLIN,  C.  J.,  and  ROSS.  J.,  concur. 

(19  Ariz.  MK) 

FARMER  et  aL  t.  DAHL  et  aL    (Civ.  1609.) 

(Supreme  Court  of  Arizona.     March  6,  1918.) 


but  at  tbe  next  regular  meeting  of  the  council,  a 
week  later,  and  before  the  minutes  of  the  jnor 
meeting  were  approved  by  the  council  and  signed 
by  the  mayor,  they  were  amended  to  show  that 
the  work  was  not  abandoned,  but  that  the  bid  of 
a  coDstruction  company  was  rejected  and  its 
cash  deposit  returned,  tbe  city  council  did  not- 
abandon  the  proposed  work,  thereby  losing  juris- 
diction, the  first  action  of  the  council  having 
been  limited  to  rejection  of  bids,  as  expressed 
in  its  amended  minutes. 

2.  MUWICIPAL  CORPOBATIONS  «=s»323(l J— PAV- 
ING   iMFBOVEMENT    —    CQANOINO    UBADE   OF 

Street  —  Damage  to  Abutting  Ownebb  — 

Right  to  Complain. 
Taxpayers  seeking  to  enjoin  execution  of  a 
paving  contract  may  nut  complain  that  the  work 
will  materially  change  the  established  grade  of 
street,  where  they  themselves  are  not  owners 
abutting  on  such  street. 

3.  Municipal  Cobpobations  €=>465— Street 
Impbovbmgnt»— Omission  of  Lots  Belono- 
INO  TO  City— Staiute. 

By  Civ.  Code  1913,  par.  1958,  the  total  ez- 

f tense  of  all  work  done  shall  be  assessed  on  Iota 
ying  within  the  limits  of  the  assessment  di»- 
trict  without  regard  to  lots,  pieces,  or  parcels 
of  land  omitted  because  owned  by  the  federal 
government,  state,  or  city,  and  used  in  the  per- 
formance of  any  public  function. 

4.  Municipal  Cobpobations  <S=38(>4(3)— Pav- 
ing   IMPBOVEMENT  —   PaYIIENT    by    ClTT   — 

Statute. 
Under  CSv.  Code  1913,  pars.  1953-1977,  a 
city's  obligation  to  pay  for  a  specific  paving  Im- 
provement on  the  ground  that  its  property  is 
benefited  does  nut  accrue  until  after  the  work, 
under  the  contract,  haa  been  completed  and  ac- 
cepted, and  it  is  not  made  a  condition  precedent 
Uiat  the  city  shall  have  on  hand  funds  to  meet 
the  obligation  at  the  time  of  incurring  it;  para- 
graph 1U08  simply  reguiring  that  when  the 
muney  is  paid  it  shall  be  paid  out  of  the  city's 
general  fund,  unless  otherwise  designated  in 
the  resolutiun  of  intention. 

5.  Municipal  Cobpobations  9=>330(4)— Pav- 
ing Impuovement — Specification  ok  Pat- 
ented I'AViNO  —  Stuxing  Coupetition  — 
Statute. 

A  city's  contract  for  a  paving  improvement 
was  not  fraudulent  and  void  as  stifling  compe- 
tition because  specifying  '•WarreniteV  patent- 
ed paving,  the  statute  providing  in  Civ.  Coda 
1913,  par.  1974,  subd.  4,  that  patented  material 
might  be  used,  while  the  owners  of  the  patented 
pavement  called  for  had  Sled  a  license  agree- 
ment with  the  city  recurder  agreeing  to  furoish 
the  pavement  to  all  bidders  on  equal  terms. 

Appeal  from  Superior  Court,  Yuma  Coun- 
ty; Frank  Baxter,  Judge. 

Suit  by  Raymond  R.  Farmer  against  E.  W. 
Dahl  and  the  O.  &  C.  Construction  Company, 
a  corporation,  wherein  the  J.  W.  Dorrlugtoa 
Investment  Company  intervened  as  plaintiff. 
From  Judgment  dismissing  the  complaints  of 
plaintiff  and  intervener,  they  appeal.  Judg- 
ment affirmed. 

Clement  H.  Ck)leman,  O.  A.  Lindeman,  and 
Wupperman  &  Wupperman,  all  of  Yuma,  for 
appellants.  John  L.  Gust,  of  FhoeuU,  for 
appellees. 


1.  Municipal  Cobpobations  «=»313— Paving 
Impbovement^Abandonment  by  Council. 
Under  Yuma  City  Charter,  art.  10,  §  6, 
providing  that  the  city  council  shall  determine 
its  own  rules  of  procedure,  and  article  11,  §  I, 
providing  that  the  mayor  shall  sign  the  minutes 
of  the  council's  meetings  after  they  have  been 
entered  by  the  recorder  and  approved  by  the 
council,  where  the  city  council  had  hearing  on 
the  protest  of  property  owners  liable  to  assess- 
ment for  paving  work,  and,  as  shown  by  tbe 

motion  as  entered  by  the  clerk,  motion  was  made  ■  ..        ..       .  v„,„o    t^  ./>o<-.,>in  .^^^n.^  t\^m 
and  unanimously  carried  abandoning  the  work, '  "»«  city  of  Yuma,  to  restrain  appellee  Dahl, 


ROSS,  J.  This  is  an  Injunction  proceeding 
brought  by  the  appellant  Farmer,  as  a  resi- 
dent property  owner  and  taxpayer  of  the 
assessment   district   hereafter    de8crit>ed   of 
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Street  superintendent,  from  ezecnttng  a  pav- 
ing contract  theretofore  awarded  to  appellee 
O.  &  O.  Construction  Company  by  tbe  city 
council  of  the  city,  and  Is  based  upon  certain 
alleged  infirmities  in  the  preliminary  statu- 
tory proceedings  of  the  council  leading  up  to 
and  antedating  the  letting  of  the  contract. 

Appellant  the  J.  W.  Dorrlngton  Investment 
Company  intervened  In  the  suit,  and  In  its 
complaint  sets  forth  practically  the  same 
grounds  as  the  appellant  Fanner.  Upon  the 
trial  before  the  court,  the  temporary  re- 
straining order  issued  at  the  instance  of  ap- 
pellant Farmer  was  dissolved  and  judgmen 
dismissing  the  complaints  of  both  the  appel- 
lants was  entered. 

(1)  It  is  insisted  by  appellants  that  the 
city  council  abandoned  (be  proposed  work 
and  thereby  lost  Jurisdiction.  This  conten- 
tion is  based  upon  the  following  condition  of 
the  record:  On  March  27,  1917,  as  provided 
In  paragraphs  1969  and  1956,  c.  3,  tit  7,  Civil 
Code,  entitled  "Improvements  of  Streets," 
the  city  council  passed  and  thereafter  caused 
to  be  published  a  resolution  of  Intention  to 
pave  and  otherwise  improve  certain  portions 
of  First  street  and  Second  avenue  of  said 
city  of  Yuma,  as  one  improvement,  to  be 
constructed  under  one  contract  and  charged 
against  an  assessment  district  therein  de- 
scribed by  lots,  blocks,  and  streets.  No  pro- 
tests against  said  work,  nor  objections  as  to 
the  extent  of  the  proposed  assessment  dis- 
trict, were  filed  with  the  dty  clerk  within 
the  time  as  provided  In  paragraph  1957,  or 
at  all,  whereupon  the  city  council  assumed 
Jurisdiction  as  therein  granted,  and  "by  reso- 
lution, ordered  the  Improvement  described 
in  the  resolution  of  intention  to  be  done." 
The  superintendent  of  streets  advertised  for 
bids  for  the  proposed  improvement  and  on 
May  3,  1917,  a  contract  to  do  the  work  was 
awarded  by  the  council  to  the  O.  &  C.  Oon- 
structicm  Company.  A  protest  against  the 
execution  of  the  contract  was  filed  with  the 
council  within  the  time  provided  In  para- 
graph 1960,  alleging  that  the  call  for  bids 
was  not  published  the  required  length  of 
time,  and  that  the  opening  of  bids  and  the 
award  were  premature.  At  the  same  time 
another  paper  was  presented  to  the  council 
signed  by  a  large  number  of  property  owners 
liable  to  assessment  for  the  proposed  work, 
asking  the  councU  to  abandon  the  work  and 
proceedings.  On  May  16,  1917,  the  council 
had  a  hearing  upon  the  protest,  and  at  the 
same  time  considered  the  petition  asking  that 
the  work  be  abandoned.  The  action  at  this 
meeting  is  one  of  the  bones  of  contention. 
It  Is  the  contention  of  the  appellants  that  a 
motion  was  made  and  unanimously  carried 
abandoning  the  work,  and  tbey  rely  upon  the 
motion  as  entered  by  the  clerk  as  sustaining 
their  position.  However,  at  the  next  regular 
meeting  of  the  council  on  May  22d,  and  be- 
fore the  minutes  of  May  15th  were  approved 
by  the  council  and  signed  by  the  mayor,  they 


were  amended  to  show  that  the  work  was 
not  abandoned,  but  that  the  bid  of  the  O.  & 
G.  Construction  Company  was  rejected  and 
its  cash  deposit  returned. 

(2)  It  is  contended  by  appellants  that  the 
established  grade  on  First  street  between 
Madison  avenue  and  Second  avenue  would  be 
materially  changed  by  the  proposed  work,  to 
the  damage  of  the  abutting  property  owners, 
and  that  before  this  can  be  done,  the  dam- 
ages must  first  be  ascertained  and  paid. 

(3)  Objection  14  made  to  the  proceedings 
because  the  resolution  of  intention  Included 
the  Improvement  of  a  street  In  front  of  a 
piece  of  land  owned  by  the  city  of  Yuma, 
without  Including  lu  the  assessment  district 
the  abutting  property  so  belonging  to  the 
city. 

(4)  Appellants  contend  that  the  proceed- 
ings are  not  legal,  in  that  certain  lands  be- 
longing to  the  dty  and  being  used  for,  and 
dedicated  to,  a  public  use,  were  included  In 
the  assessment  district  without  the  city  hav- 
ing funds  In  its  treasury  to  pay  for  the  Im- 
provement properly  chargeable  to  the  city. 

(5)  Lastly,  it  is  contended  that,  Inasmuch 
as  the  calls  for  bids  specified  that  the  im- 
provement should  be  of  a  bltulitblc  surfac- 
ing known  as  "Warrenlte,"  a  patented  pro- 
cess owned  and  controlled  by  Warren  Bros. 
Company,  It  prevented  competition  and  gave 
to  the  O.  &  C.  Construction  Company  a  mo- 
nopoly In  the  bids,  contrary  to  law. 

After  the  city  council  bad  rejected  the 
first  bid  of  the  O.  &  C.  Construction  Com- 
pany, the  proposed  work  was  again  adver- 
tised and  the  bid  of  the  O.  &  C.  Construction 
Company  again  accepted.  Notice  of  thd 
award  of  the  contract  to  the  O.  of  C.  Con- 
struction Company  was  again  published  as 
required  by  paragraph  1960,  and  within  the 
15  days  allowed  by  law  appellant  Farmer 
again  protested,  setting  forth  as  ground  of 
protest  the  five  objections  heretofore  enumer- 
ated. We  will  consider  the  iioints  made  by 
the  appellants  in  the  order  above  'named. 

It  is  provided  by  the  city  charter  that 
when  local  Improvements  are  made,  "the  laws 
of  the  state  of  Arizona  In  force  at  the  time 
of  the  Improvement  shall  govetn  and  con- 
trol, and  all  proceedings  shall  be  In  conform^ 
Ity  therewith."  Section  19,  art  3,  City  Char- 
ter. Chapter  13,  tit  7,  supra,  vests  incorpo- 
rated dtles,  towns,  and  villages  "with  power 
to  make  local  Improvements  by  special  assess- 
ments or  by  spedal  taxation  of  property 
i/enefited."    Section  6,  art.  9,  Constitution. 

[1]  First  The  trial  court.  In  Its  findings, 
found  that  the  dty  council,  by  Its  action  at 
Its  meeting  of  May  15th,  did  not  abandon 
the  whole  proceedings  for  the  work  contem- 
plated In  Its  resolution  of  Intention,  and 
that  its  action  on  the  22d  of  May,  In  amend- 
ing the  minutes  before  they  were  approved, 
was  lawfuL  Sedl<m  1,  art  11,  of  the  City 
Charter,  among  other  things,  provides:  "He 
[the  mayor!  shall  sign  the  nalnutes  of  Its  meet- 
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Ings  after  they  have  been  entered  In  the 
minutes  by  the  dty  recorder  and  approved 
by  the  council."  The  minutes  of  May  15th,  as 
recorded  by  the  clerk  of  the  city  council,  were 
not  approved  by  the  conndl,  nor  signed  by 
the  mayor. 

Section  6  of  article  IQ  of  the  charter  pro- 
vides: "The  council  shall  determine  Its  own 
miles  of  procedure."  No  irregularity  In  the 
manner  pursued  in  amending  the  minutes  Is 
shown.  For  aught  that  appears,  the  course 
followed  by  the  council  was  that  prescribed 
by  its  rules  for  the  conduct  of  Its  business. 
The  record  Is  that  the  motion  of  May  15tb 
was  an  oral  one  and  entered  by  the  clerk 
according  to  his  understanding.  The  coun- 
cil, finding  It  Incorrect,  according  to  the  un- 
derstanding of  its  members,  at  the  next  regu- 
lar meeting  and  before  it  was  approved  and 
signed  by  the  mayor,  corrected  it  to  conform 
to  the  motion  as  made  and  passed  by  the 
coundL  Aa  a  fact,  after  hearing  evidence 
upon  the  question,  the  court  found  that  the 
coundl  by  its  resolution  of  May  15th  only 
intended  to  reject  the  bid  theretofore  award- 
ed to  the  O.  &  0.  Construction  Company,  be- 
cause the  publication  for  bids  was  not  in 
accordance  with  law,  and  the  bids  were 
prematurely  opened.  If  the  action  of  the  city 
council  was  limited  to  a  rejection  of  the  bids 
as  found  by  the  court  and  as  expressed  in  its 
amended  minutes  (and  we  think  we  are 
bound  by  these  records),  it  must  foUow  that 
the  council  did  not  lose  Jurisdiction  as  con- 
tended. 

[2]  Second.  If  it  be  conceded,  as  contended 
by  appellants,  that  the  grade  on  First  street 
between  Madison  avenue  and  Second  avenue 
had  theretofore  been  established,  and  that 
the  proposed  work  would  materially  change 
such  grade,  whatever  might  be  the  rights  of 
abutting  property  owners  affected  by  such 
diange  of  grade,  the  appellants  may  not  com- 
plain for  the  reason  that  it  is  not  shown  that 
either  of  them  owns  any  property  fadng  on 
First  street'  at  such  point  In  other  words, 
they  fail  to  show  that  they  will  be  in  any  way 
damaged  even  if  a  change  of  grade  Is  effected. 

[3]  Third.  The  third  point  made  is  to  the 
effect  that  a  piece  of  land  belonging  to  the 
dty  and  used  in  the  performance  of  a  public 
function  was  excluded  from  the  assessment 
district,  notwithstanding  It  faced  upon  and 
was  benefited  by  the  proposed  improvements. 
This  feature  is  expressly  taken  care  of  by 
paragraph  1958,  wherein  it  is  provided  that 
in  such  drcumstance— 

"the  total  expense  of  all  work  done  shall  be  as- 
sessed on  the  remaining  lots  •  »  •  lying 
within  the  limits  of  the  assessment  district 
without  regard  to  sudi  omitted  lots,  pieces  or 
parcels  of  land." 

[4]  Fourth.  The  contention  that  the  dty 
bad  no  funds  in  its  treasury  available  to  ap- 
ply to  the  payment  of  its  proportion  of  the 
assessment  by  reason  of  a  piece  or  parcel  of 
its  land  used  in  the  performance  of  a  pub- 


lic function  being  within  the  assessment  dis- 
trict, we  do  not  think  is  well  taken. 

The  appellants  rely  upon  section  9  of  artl- 
de  10  of  the  City  Charter,  which  provides: 

"The  council  shall  not  create,  audit,  allow  « 
permit  to  accrue  any  debt  or  liability  in  excess 
of  the  available  money  in  the  treasury  that  may 
be  legally  apportioned  and  appropriated  for  such 
purpose,  except  in  the  manner  provided  in  this 
charter  for  incurring  indebtedness.  No  money 
shall  be  drawn  or  evidence  of  indebtedness  be 
issued  unless  there  be  at  the  time  sufficient  mon- 
ey in  the  treasury  legally  applicable  to  the  pay- 
ment  of  the  same  except  as  in  this  chapter  pro- 
vided." 

Doubtless  this  language  is  broad  enough  to 
forbid  the  dty  coundl  from  incurring  the 
proposed  debt,  providing  it  was  intended  to 
cover  debts  or  obligations  arising  out  of  con- 
tracts to  improve  the  dty's  streets.  Wa 
think  it  dear  that  it  was  not  so  intended  be- 
cause, in  subdivision  7  of  section  7  of  said 
article  10,  this  language  Is  employed : 

"No  action  providing  for  any  specific  improve- 
ment, for  the  appropriation  or  expenditure  of 
any  public  money,  except  a  sum  less  than  five 
hundred  (500)  dollars,  for  the  appropriation, 
acquisition,  sale  or  lease  of  public  property; 
for  the  levying  of  any  tax  or  assessment;  for 
the  granting  of  any  franchise;  for  establishing 
or  changing  fire  limits;  or  for  the  imposing  ^ 
any  penalty,  shall  be  taken  except  by  ordinance; 
provided  that  such  exceptions  be  observed  as 
may  be  called  for  in  cases  where  the  council 
takes  action  in  pursuance  of  a  general  law  of 
the  state." 

Everything  that  the  council  did  in  the  mat- 
ter of  paving  First  street  and  Second  avenue 
was  done  "in  pursuance  of  a  general  law  o£ 
the  state,"  to  wit,  diapter  18,  tit  7,  supra. 
The  dty  coundl,  having  ordered  the  work 
to  be  done,  the  general  law  creates  the  lia- 
bility in  the  following  language: 

"In  the  event  that  the  legislative  body  shall, 
in  such  resolution  of  intention,  declare  that  said 
lots,  pieces  or  parcels  of  land  so  owned  as  afore- 
said [that  is,  by  the  dty],  or  any  of  them,  Ehall 
be  included  in  the  assessment,  or  in  the  event 
that  no  declaration  is  made  respecting  such  lota, 
pieces  or  parcels  of  land,  then  said  municipality 
shall  be  liable  for  such  sum  or  sums  as  thereaft- 
er may  be  assessed  against  such  lots,  pieces  or 
parcels  of  land  so  owned  and  used,  which  shall 
be  payable  by  the  said  city  out  of  the  general 
fund,  unless  the  legislative  body  shall  in  its 
resolution  of  intention  designate  another  fund." 
Paragraph  1958. 

Under  the  Improvement  statute,  the  ob- 
ligation to  pay  for  spedflc  public  improve- 
ments does  not  accrue  until  after  the  work 
under  the  contract  has  been  completed  and 
accepted.  The  general  law  does  not  make  It 
a  condition  that  the  dty  shall  have  on  hand 
funds  to  meet  this  obligation  at  the  time  of 
incurring  it  It  simply  requires  that,  when 
it  is  paid,  it  shall  be  paid  out  of  the  gen- 
eral fund,  unless  otherwise  designated  in 
the  resolution  of  Intention. 

[S]  Fifth.  Under  the  facts  of  this  case^ 
the  specification  that  the  work  should  be  of 
the  "Warrenite"  patented  paving  does  not 
stifle  competition  aqd  render  the  proposed 
contract  fraudulent  and  void.  In  the  first 
place,  it  is  provided  In  subdivision  4,  par. 
1974,  that  patented  material  ma^  be  employ- 
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ed  In  any  ImproTement  or  work  done  under 
that  chapter.  It  Is  farther  shown  that  this 
specification  does  not  stifle  competition,  for 
the  reason  that  Warren  Bros.  Company,  own- 
ers of  the  patented  pavement  called  for,  had 
filed  a  license  agreement  with  the  city  re- 
corder of  the  dty  of  Yuma,  by  which  they 
agreed  to  furnish  the  patented  pavement  to 
all  bidders  on  equal  terms.  If  all  bidders 
could,  upon  equal  terms,  obtain  from  the 
Warren  Bros.  Company  the  patented  mate- 
rial called  for  In  the  specifications,  that  is, 
a  showing  that  the  element  of  competition 
was  present  and,  at  the  same  time,  the  dty 
was  enabled  to  secure  that  kind  of  pave- 
ment, in  its  opinion,  best  suited  to  its  cli- 
matic conditions.  Sberrett  v.  City  of  Port- 
land, 75  Or.  449,  147  Pac.  382. 

We  conclude  that  the  assignments  are  with- 
out merit,  and  the  judgment  Is  therefore  af- 
firmed. 

FRANKLIN,  0.  X.  and  CUNNINGHAM, 
J.,  concur. 


(IJ  Ariz.  361) 

DUFF  T. 


STATE.     (No.  430.) 


(Supreme  Court  of  Arizona.     March  6,  1018.) 

1.  Obiminai.  Law  «=>6S0— Exfebikents. 

In  a  prosecution  for  a  violation  of  ttie  pro- 
hibition amendment,  where  the  state's  witnesses 
bad  testified  as  to  the  amount  of  ide  in  each 
l^asB  containiog  liquor,  when  served  to  them,  the 
admission  of  a  drinking  glass  containing  a  piece 
of  patt;^  to  represent  the  ice  and  to  illustrate 
the  liquid  contents  when  the  ice  was  subtracted 
was  proper;  it  not  being  the  duty  of  the  court 
to  require  the  prosecution  to  have  the  ice 
brought  into  the  coartroom,  craclced  there,  and 
the  precise  amount  of  ice  placed  in  each  glass. 

2,  Obiiunai.  Law  «=>1169(5)— Aomission  or 
Evidence— Curb  bt  Iitbtbuctions. 

In  such  prosecution,  any  error  in  proving, 
by  the  sheriff,  how  much  money  the  county  had 
paid  out  for  detective  services  and  the  profit  to 
the  county  was  cured  by  its  exclusion  and  by 
an  instruction  not  to  consider  it. 

8.  CsnaNAL  Law  «s»555  —  Deteciitb  Evi- 
DKNCE — Weight  and  SurFiciENCT. 
In  such  prosecution,  an  objection  that  the 
evidence  against  defendant  was  largely  famish- 
ed by  hired  detectives,  and  tliat  for  that  reason 
its  weight  and  credibility  were  undermined,  was 
without  force,  as  such  fact  would  have  aided 
the  defendant  more  than  it  would  have  harmed 
him. 
4.  CsnnNAL  Law  «=s>372(2)— Evidence— Oth- 

EB  OnrENSES— SCHEUB  OB  PlAN. 

In  such  prosecution,  the  admission  of  other 
acts  similar  to  the  one  alleged  in  the  informa- 
tion was  proper,  where  it  tended  to  show  a 
scheme  or  plan  resorted  to  as  a  subterfuge  to 
evade  the  law  and  to  corroborate  and  thrt>w 
light  on  the  offense  charged,  and  where  effect 
was  limited  to  showing  such  scheme  or  subter- 
fuge; 

6.  CsnaNAi,  Law  «s»742(1)— Dbteotitk  Evi- 
dence—Pbovincb  or  JtJBT. 
In  a  prosecution  for  the  violation  of  th<! 
prohibition  amendment,  the  weight  ^and  credi- 
bility of  tte  testimony  of  the  prosecuting  wit- 
nesses, detectives  emplo]ied  by  the  county,  by 
reason  of  their  interest  and  cliaracter  was  for 
the  jury. 


6.  Cbiuihal  Law  «=>37— Detectives. 

There  is  no  law  forbidding  the  employment 
of  detectives  to  engage  in  ue  discovery  and 
suppression  of  crime. 

7.  Intoxicating  Liquobb  «=>236(1)— OrrEWS- 
EB — SumciENCT   or  Evidence. 

In  a  prosecution  for  the  violation  of  the  pro- 
hibition amendment  for  the  sale  of  whisky,  held 
that  there  was  substantial  evidence  in  the  rec- 
ord to  support  a  conviction. 

Appeal  from  Superior  Court,  Yavapai 
Oounty;   Frank  O.  Smith,  Judge. 

Larry  Duff  was  convicted  of  a  violation  of 
the  prohibition  law,  and  he  attpeals.  Af- 
firmed. 

Robert  B.  Morrison,  of  Prescott,  for  ap- 
peOant.  Wiley  E.  Jones,  Atty.  Gen.,  and  Geo. 
W.  Hart>en  and  R.  W.  Kramer,  Asst.  Attys. 
Gen.,  for  the  State. 

FRANKLIN,  C.  J.  The  appellant  was 
convicted  of  a  violation  of  the  prohibi- 
tion amendment  On  the  22d  day  of  May, 
1010,  about  10  o'clock  In  the  evening, 
one  R.  H.  Bryant  and  his  wife  w^it  in- 
to Blrdi  Bros,  restaurant  in  the  dty  of 
Prescott,  entering  the  restaurant  through 
a  rear  door  and  occupying  one  of  the  booths 
reserved  for  patrons  of  the  place.  It  appears 
that  In  connection  with  this  restaurant  the 
Birch  Bros,  have  a  room  equipped  with  bar 
flrturea,  pool  tables  and  other  paraphernalia 
usually  found  in  a  saloon,  the  bar  being  used 
ostensibly  for  the  purpose  of  selling  soft 
drinks  or  nonlntoxicating  beverages.  The 
appellant,  Larry  Duff,  was  employed  by 
Birch  Bros,  to  sell  and  serve  beverages  at 
this  bar,  and,  on  a  call  from  patrons  in  the 
booths  adjoining  the  restaurant  to  take 
drinlts  into  those  private  rooms  for  them. 
It  appears  from  the  testimony  of  the  pros- 
eca&on  tliat  the  plan  or  scheme  of  the  Birch 
Bros,  to  evade  the  law  was  to  sell  whisky, 
or  other  intoxicating  liquors,  to  the  patrcms 
of  the  place  under  the  subterfuge  of  selling 
ginger  ala  Ott  the)  evening  In  question, 
Bryant  and  his  wife  purchased  from  api>el- 
lant  14  drinks.  Tliese  drinks  were  served 
in  glasses  each  containing  about  six  ounces  of 
liquid.  Seven  of  the  drinks  were  served  to 
Bryant,  and  an  equal  number  to  his  wife. 
Appellant  admits  serving  these  drinks  to  the 
Bryants  on  this  occasion,  but  unequivocally 
asserts  that  the  glasses  placed  before  them 
contained  nothing  but  ginger  ale,  with  the 
addition  of  a  suitable  amount  of  ice  to  each 
glass  thereof;  that  he  served  them  with  no 
Intoxicating  liquor  whatever.  The  Bryants, 
however,  are  equally  positive  that  the  ginger 
ale  contained  In  the  glasses  served  to  them 
by  Duff  contained  intoxicating  liquor  dis- 
guised in  the  ginger  ale.  They  drank  por- 
tions of  the  liquid  out  of  each  of  the  glasses, 
and,  when  testifying,  described  with  minute 
particularity  the  intoxicating  effect  of  the 
liquor.  In  addition  to  this,  the  Bryants 
brought  with  them  into  the  t>ooth  an  empty 
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pint  bottle.  In  this  empty  bottle  they  pour- 
ed iwrtlons  of  the  liquid  from  each  of  the 
glasses  served  to  them  by  Duff  until  the 
bottle  was  nearly  full,  whereupon  they  took 
it  to  their  room  In  the  hotel  and,  after  pour- 
ing a  small  part  of  Its  contents  into  a  small- 
er bottle,  sealed  up  the  larger  bottle  with 
Its  contents.  This  liquor  was  afterwards 
analyzed  by  a  chemist,  and  found  to  contain 
approximately  40  per  cent  alcohol.  These 
bottles  of  liquor  were  put  in  evidence  over 
the  objection  of  appellant;  the  ground  of 
objection  being  that  they  were  not  suflident- 
ly  identified.  There  Is  no  merit  in  the  ob- 
jection because  the  identity  of  the  exhibits 
was  established  with  a  great  degree  of  preci- 
sion. 

[1]  Appellant  complains  l)ecause  the  court 
allowed  a  drinking  glass  containing  a  piece 
of  putty  to  be  admitted  in  evidence.  The 
Bryants  had  testified  as  to  the  amount  of 
ice  that  was  in  each  glass  containing  the 
liquor  when  served  to  them.  The  purpose 
of  the  putty  was  merely  to  represent  the  ap- 
proximate amount  of  ice  in  each  glass  and 
illustrate  to  the  Jury  the  liquid  contents 
thereof  when  the  quantity  of  Ice  was  sub- 
tracted. The  Bryants  testified  clearly  as 
to  the  amount  of  ice  served  with  each  drink, 
and  the  exhibit  Iiad  slight,  if  any,  probative 
force^  but  the  Jury  were  entitled  to  have 
the  benefit  of  the  exhibit  for  what  it  was 
worth.  The  argument  that  it  was  the  duty 
of  the  court  to  require  the  prosecution  to 
have  Ice  brought  into  the  courtroom,  cracked 
there  and  tne  precise  amount  placed  in  each 
glass,  is  not  convincing. 

121  The  county  attorney,  against  the  ob- 
jection of  appellant,  offered  to  prove  by  the 
sheriff  of  Yavapai  county  how  much  money 
the  county  had  paid  out  for  detective  serv- 
ices in  the  prosecution  of  bootleggers  and  the 
amount  of  profit  the  county  had  earned  since 
the  1st  day  of  January,  1915,  by  reason 
thereof.  This  is  assigned  as  error,  but  the 
court  rejected  the  offer  of  proof,  and  very 
emphatically  told  the  Jury  to  disregard  it 
and  not  give  it  any  consideration  in  arriving 
at  their  verdict  Conceding  that  it  was  er- 
ror to  make  such  an  offer,  it  was  cured  by  the 
ruling  of  the  court  and  its  instruction  to 
the  Jury. 

[3]  One  of  the  most  vigorous  attacks  upon 
the  evidence  for  the  prosecution  was  that  it 
was  largely  the  product  of  hired  detectives, 
and,  for  that  reason  its  weight  and  credlbil- 
'  IQfr  was  undermined.  It  occurs  to  us  that 
this  offer  made  by  the  prosecution,  if  per- 
mitted, would  rather  have  aided  this  con- 
tention of  the  defense  than  otherwise. 

[4]  Over  the  objection  of  appellant,  the 
court  permitted  evidence  of  other  acts  than 
the  one  alleged  in  the  information,  but  of  a 
similar  nature.  According  to  the  testimony 
for  the  prosecution,  the  plan  or  scheme 
adopted  for  the  disposal  of  intoxicating  liq- 
uor was  to  disguise  such  liquor  In  ginger 


ale.  This  was  but  a  mere  subterfuge  by 
which  the  illicit  traflEIc  in  the  forbidden  thing 
was  accomplished.  The  appellant  denied  the 
sale  of  intoxicating  liquor  altogether.  His 
claim  was  that  he  sold  ginger  ale  and  nothing 
else.  The  principle  upon  which  proof  oC 
other  acts  of  a  similar  nature  is  allowed  ix 
cases  of  this  Idnd  may  l>e  r^dily  under- 
stood, but  it  is  the  practical  application  of 
the  principle  to  the  concrete  case  that  is  at- 
tended with  difficulty.  In  those  cases  where 
the  evidence  shows  that  the  defendant  has 
concocted  a  scheme  or  plan  and  is  resorting 
to  a  subterfuge  to  evade  the  law,  this  class 
of  testimony  will  be  permitted  to  show  the 
system  or  plan,  to  uhcover  the  subterfuge, 
"in  corroboration  of  and  to  throw  light  on 
the  offense  charged."  In  Cluff  v.  State,  16 
Ariz.  179,  142  Pac  844,  the  principle  was 
thus  clearly  stated  : 

"The  law  recognizes  that  it  is  almost  impossi- 
ble to  secure  convictions  for  violations  of  the 
local  option  and  other  liquor  laws,  if  the  evi- 
dence is  confined  to  a  single  sale,  as  ordinarily 
the  criminal  act  is  witnessed  only  by  the  buyer 
and  seller ;  but  observation  and  common  knowl- 
edge teach  that  isolated  and  secret  sales  make 
up  and  constitute  the  business,  or  sometimes  an 
important  feature  of  the  business,  of  the  accused 
in  these  cases,  and  for  that  reason  the  facts 
and  droumstances  of  other  sales  than  the  par- 
ticular one  charged  are  admitted  as  in  corrobora- 
tion of  and  to  throw  light  on  the  offense  charged. 
Childress  v.  State,  48  Ter.  Cr.  617,  90  S.  W. 
30;  State  v.  Peterson,  98  Minn.  210,  108  N. 
W.  6." 

While 'in  that  case  the  discussion  arose 
upon  an  Instruction  and  the  observations 
made  were  limited  to  the  particular  assign- 
ment of  error  then  before  us,  we  are  con- 
vinced, in  the  light  of  the  further  considera- 
tion afforded,  that  the  principle  may  be  ex- 
tended to  the  admissibility  of  the  evidence. 
The  most  serious  objection  to  be  made  against 
this  class  of  evidence  Is  that  the  Jury  might 
thereby  find  the  defendant  guilty  under  the 
proof  of  other  similar  acts  when  they  would 
not  find  him  guilty  of  any  particular  disposi- 
tion of  the  liquor.  This  is  to  be  obviated, 
however,  by  the  instructions  of  the  court 
limiting  the  effect  of  the  evidence  and  the 
consideration  thereof  to  the  puriwse  for 
which  it  was  offered,  and  on  which  account 
it  was  alone  relevant  and  material.  After 
doing  this  and  further  telling  the  Jury  that 
the  question  as  to  whether  or  not  the  defend- 
ant has  been  guilty  of  any  other  offense  Is 
not  a  question  for  them  to  determine,  the 
court  said: 

"The  question  before  you  is  whether  or  not  the 
defendant  committed  the  particular  crime  as  al- 
leged in  this  information  in  this  case;  and,  if 
you  fail  to  find  beyond  a  reasonable  doubt  that 
the  defendant  committed  this  particular  crime  as 
charged  in  the  information,  even  though  you  be- 
lieve be  is  guilty  of  these  offenses,  then  I  charge 
you,  you  must  find  him  not  guilty  in  this  case." 

In  this  we  perceive  no  error.  Indeed,  the 
court  had  previously  told  the  jury  that  be- 
fore they  may  consider  the  evidence  of  other 
sales  of  Intoxicating  liquor,  they  must  be  sat- 
isfied beyond  a  reasonable  doubt  that  the 
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defendant  did  sell  tbe  particular  intoxicating 
liquor  as  alleged  In  the  information,  which 
robbed  tbe  evidence  of  other  sales  of  aoy 
probative  force  whatsoever,  and  obviously 
is  more  favorable  to  defendant  than  he  was 
entitled. 

[1-7]  The  prosecuting  witness  to  whom  the 
liquor  was  sold  is  a  detective  who  was  em- 
ployed by  the  county  to  detect  violations  of 
the  liquor  law.  We  are  asked  to  scrutinize 
Inconsistencies  in  the  testimony  that  are  In- 
evitable In  the  record  of  every  case,  to  de- 
stroy the  weight  and  cpediblUty  of  the  testi- 
mony on  account  of  the  interest  and  charac- 
ter of  the  prosecuting  witness,  and  reconcile 
the  conflicts  and  resolve  all  doubts  in  favor 
of  the  defendant  This  Is  all  matter  for  ar- 
gument to  a  Jury,  and  it  was  their  exclusive 
province  to  determine  It.  They  have  deter- 
mined it  against  the  defendant  upon  substan- 
tial evidence,  and  there  it  must  end.  There 
is  no  law  forbidding  the  employment  of  de- 
tectives to  aid  In  the  discovery  and  suppres- 
sion of  crime.  Such  a  method  is  not  inherent- 
ly bad.  Its  credibility  and  weight  is  there- 
fore for  the  consideration  of  the  Jury.  The 
trial  court  is  not  permitted  to  tell  the  Jury 
that  such  testimony  is  unworthy  of  belief, 
that  It  should  be  viewed  with  suspicion,  or 
that  it  should  be  closely  scrutinized.  Under 
the  Constitution,  the  trial  court  is  forbidden 
to  comment  upon  the  testimony  of  witnesses. 
It  is  sufficient  that  the  evidence  has  been 
considered  worthy  of  belief  by  the  jury.  Our 
duty  is  limited,  then,  to  ascertaining  if  there 
be  any  substantial  evidence  In  the  record  to 
support  such  a  verdict,  and  we  so  find.  Other 
assignments  are  made,  but  they  are  not  of 
sufficient  moment  to  require  further  dis- 
cussion. 

Upon  the  whole  case,  substantial  Justice 
has  been  done,  and,  there  being  no  reversible 
error,  the  judgment  is  affirmed. 

EOSS  and  CUNNINGHAM,  JJ.,  concur. 

(19  Ariz.  368)  ' 

BIRCH  V.  STATE.     (Cr.  428.) 
(Supreme  Court  of  Arizona.     March  S,  1918.) 

1.  Intoxicating  Liquobs  «=>198— Oftbnses 
— Peeliminart  Examination. 

In  prosecution  for  disposing  of  intoxicating 
liquor,  a  preliminary  examination  before  a  oom- 
mitting  magistrate  is  unnecessary. 

2.  Criminal  Law  <6=»404(4)— Evidence— De- 
iconstrative  evidence— identity. 

In  a  prosecQtion  for  ttie  unlawful  sale  of 
whiakv  the  admission  of  the  bottle  in  evidence, 
after  It  was  definitely  traced  from  the  hands  of 
defendant  right  into  the  courtroom,  was  not  oI>- 
jectionable  on  the  ground  that  it  had  not  been 
properly  identified. 

8.  Cbiminal  Law  «=>372(2)— Evidewob— Oth- 
EB  Offenses. 

In  prosecution  for  unlawful  sale  of  whisky, 
the  admission  of  evidence  of  other  sales  of  a 
similar  nature  to  that  charged  in  the  informa- 
tion was  proper,  where  tbe  evidence  for  the 
■tate  was  to  tiie  effect  that  defendant  showed  a 


desire  for  secrecy,  and  disposed  of  it  surrepti- 
tiously and  by  a  roundalMut  way,  calculated  to 
evade  detection,  and  where  it  was  limited  to 
showing  a  plan  or  scheme. 

4.  Cbiminal  Law  «=>5.>5  —  Detective  BJvi- 

DENCE— PbOVINCE  OF  JXJRT. 

In  prosecution  for  the  unlawful  sale  of  whis- 
ky the  testimony  of  the  detectives  to  whom  it 
was  sold  was  not  unworthy  of  t)elief  merely  be- 
cause of  their  employment  and  interest  in  tbe 
case,  its  weight  and  credibility  being  for  the 
jury. 

5.  Intoxicatino  LiQUoas  ^s»233(3)— Offens- 
es—Evidence— United  States  License. 

In  a  prosecution  for  selling  whisliy  in  vio- 
lation of  the  prohibition  amendment,  evidence 
that  defendant  bad  been  granted  a  license  by  tbe 
United  States  to  retail  intoxicating  liquor  was 
admissible,  as  the  acquisition  or  possession  of 
instruments,  or  other  means  of  doing  an  act,  is 
always  a  relevant  inquiry. 

6.  Cbiuinai.   Law   $s»1159(4)  —  Sufticieiiot 
or  Evidence— Appeal. 

Unless  the  evidence  is  inherently  improba- 
ble or  bad,  the  Supreme  Court  canuot  reject  tbe 
evidence  for  the  state  and  decide  tbe  case  u|ion 
the  evidence  for  the  defendant,  as  tbe  weight 
and  credibility  of  testimony  must  be  decided  by, 
and  any  conflict  reconciled  by,  the  jury. 

7.  Cbiminal  Law  ®=»1103(1)— Appeal  — Rb- 

VEBSAL. 

Cases  mav  be  reversed  in  the  Supreme  Court 
only  ivhere  the  record  affirmatively  shows  error 
prejudiciai  to  some  substantial  right  of  a  de- 
fendant. 

Appeal  from  Superior  Court,  Yavapai 
Comity;   Fraul:    O.    Smith,   Judge. 

Bob  Birch  was  convicted  of  disposing  of 
intoxicating  liquor,  and  he  appeals.  Af- 
firmed. 

Robert  E.  Morrison,  of  Prescott,  for  appel- 
lant Wiley  E.  Jones,  Atty.  Gen.,  Geo.  T. 
Harben  and  B.  W.  Kramer,  Asst  Attys.  Gen., 
and  John  H.  Campbell,  of  Tucson,  for  tbe 
State. 

FRANKLIN,  0.  J.  Appellant  was  convict- 
ed of  disposing  of  intoxicating  liquor  to  one 
S.  E.  Terry,  and  appeals.  According  to  the 
testimony  the  defendant  conducted  a  business 
located  on  Montezuma  street  In  the  dty  of 
Prescott  His  establishment  is  a  two-story 
building  in  ^hich  there  is  a  barroom  and 
restaurant  on  the  first  floor.  Adjoining  the 
restaurant  and  used  tn  connection  therewith 
are  several  private  rooms  or  booths.  A 
stairway  leads  from  the  lower  to  the  upper 
floor.  The  upper  part  of  the  bouse  consUts 
of  rooms,  most  of  which  are  used  for  lodging 
guests,  but  some  of  them  are  set  apart  for 
gambling  at  games  with  cards.  The  prose- 
cuting witness,  S.  B.  Terry,  and  his  brother, 
W.  W.  Terry,  were  employed  by  Yavapai 
county  to  obtain  evidence  of  violations  of 
the  liquor  law.  At  a  time  about  midnight, 
either  the  last  hour  of  the  22d  or  the  first 
hour  of  the  23d  of  May,  1916,  It  is  not  ex- 
actly clear  which,  these  men  purchased  a 
pint  bottle  of  whisky  from  appellant  at  bis 
place  of  business. 

[1]  Appellant  complains  of  the  Insufficiency 
of  the  information  because  it  is  not  shown 
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that  he' was  committed  to  answer  for  the  of- 
fense after  a  preliminary  examination  before 
a  committing  magistrate.  We  have  held  that 
in  this  class  of  cases  a  preliminary  exami- 
nation before  a  committing  magistrate  is 
unnecessary.  Mo  Xaen  ▼.  State,  18  Ariz. 
491,  163  Pac.  135,  L.  R.  A.  1917D,  1014. 

[2-4]  Objection  is  made  to  the  introduction 
of  the  bottle  of  whisky  In  evidence  because 
it  was  not  properly  Identified.  It  would  be 
difficult  to  imagine  how  an  exhibit  In  a  case 
could  be  more  clearly  identified.  The  bottle 
of  whisky  was  definitely  traced  from  the 
bands  of  appellant  right  into  the  courtroom. 
It  is  urged  that  the  court  erred  in  allowing 
evidence  of  other  sales  of  a  similar  nature  to 
the  one  charged  in  the  information.  Appellant 
denied  ever  making  any  sale  of  whisky  to  Ter- 
ry. The  evidence  for  the  state  is  to  the  ef- 
fect that  the  behavior  of  appellant  showed  a 
desire  for  secrecy.  The  method  adopted  by 
blm  for  disposing  of  whisky  was  surrepti- 
tious and  by  a  secret  and  roundabout  way  well 
calculated  to  evade  detection.  It  was  urged 
persistently  and  with  vigor  that  the  prose- 
cuting witnesses  were  detectives  and,  by  rea- 
son of  their  employment  and  interest  in  the 
case,  unworthy  of  belief.  In  the  case  of 
Oluft  T.  State,  16  Ariz.  179,  142  Paa  644,  we 
said: 

"Most  of  the  sales  testified  to  in  this  case 
were  sales  made  to  the  prosecuting  witness.  The 
api>ellant  denied  ever  making  any  sale  to  him. 
l^is  being  the  issue,  why  was  not  proof  of 
other  sales  to  the  prosecutmg  witnesB  than  the 
one  relied  upon  rdevant,  whether  supported  by 
his  testimony  alone  or  by  other  witnesses  as 
corroborating  evidence  of  the  offense  charged? 
There  was  no  direct  testimony  of  sales  by  appel- 
lant to  third  parties,  except  the  testimony  of  the 
prosecuting  witness,  and  those  sales,  if  believed 
by  the  jury  to  have  been  made,  were  relevant 
as  a  circumstance  tending  to  show  that  appellant 
was  In  the  business  of  violating  the  local  option 
law.  There  is  one  thing  certain  from  the  ree- 
ord,  and  that  is  that,  if  appellant  disposed  of 
intoxicating  liquors  at  all,  he  was  doing  it  se- 
cretly and  under  cover  to  avoid  detection,  and, 
if  a  plan  or  scheme  of  that  kind  was  followed, 
the  evidence  of  other  sales  was  competent  and 
relevant  to  corroborate  and  throw  Uxht  upon  the 
offense  charged,  as  stated  in  the  instruction." 

The  court  in  its  charge  to  the  Jury  was 
careful  to  limit  this  character  of  evidence 
to  the  only  purpose  for  which  It  is  admis- 
sible. 

The  contention  here  made  has  this  day 
been  decided  in  Duff  v.  State,  171  Pac.  133, 
to  be  without  merit 

[6]  Objection  is  made  because  the  state 
was  permitted  to  show  that  appellant  had 
made  application  for  and  been  granted 
a  license  by  the  United  States  to  retail  in- 
toxicating liquor.  The  acquisitl(m  or  pos- 
session of  Instruments,  tools,  or  other  means 
of  doing  an  act  is  always  a  relevant  inquiry. 
It  is  usually  a  most  significant  circumstance. 
What  does  one  naturally  infer  when  a  gov- 
ernment license  to  sell  liquor  Is  purchased 
by  another?  The  natural  inference  would  be 
that  it  evidences  a  design  to  sell  such  liquor 
of  course.    It  is  conunon  knowledge  that  one 


does  not  procure  at  expense  a  particular 
thing  as  a  means  for  accomplishing  a  partlo 
ular  purpose  without  any  design  to  do  the 
act  for  which  such  thing  is  to  be  used.  Like 
all  evidence,  its  probative  value  varies  as 
the  circumstances  of  each  case  are  developed. 

As  in  the  Duff  Case  Just  decided,  so  in 
this  case  the  testimony  of  the  detectives  is 
vigorously  assailed.  The  thread  of  their 
story,  however,  runs  plainly  through  the  rec- 
ord. There  are  softnesses  in  It  here  and 
there,  but  In  the  most  solid  of  rocks  little 
veins  of  softness  are  frequently  encountered. 
To  what  extent  these  little  fissures  detract 
from  the  weight  of  solidity  of  the  body  la 
for  the  Jury,  under  the  instructions  of  the 
court  The  witnesses  were  subjected  to  a 
most  searching  cross-examination  conducted 
with  that  skill  and  vigor  with  which  appel- 
lant's attorney  is  so  well  equipped.  Every 
matter  favorable  to  appellant's  contentions 
has  been  brought  out  and  developed  both  in 
the  trial  court  and  here  on  appeal. 

[•]  The  character  of  the  witnesses,  their 
employment,  the  InQuences  which  siu'round- 
ed  them,  and  their  interest  in  the  result  of 
the  prosecution  were  with  clarity  and  tn 
detail  laid  before  the  triers  of  fact  Xet, 
notwithstanding  all  this,  the  Jury  believed 
the  story  of  the  prosecution  and  discredit- 
ed that  of  the  defense,  and  this  with  the 
sanction  of  the  trial  Judg&  Unless  it  is  in- 
herently improbable  or  bad,  this  court  can- 
not reject  the  evidence  for  the  state  and 
decide  the  case  upon  the  evidence  for  the 
defendant  There  is  nothing  inherently  im- 
probable in  the  testimony  that  appellant  sur- 
reptitiously disposed  of  a  bottle  of  whisky. 
The  docket  of  this  court  shows  that  it  is 
not  an  uncommon  thing  for  men  to  violate 
the  liquor  law.  It  is  an  oft-repeated  speech 
of  this  court  that  the  weight  and  credibility 
of  testimony  must  be  decided  and  any  conflict 
In  the  evidence  reconciled  by  the  Jury.  The 
court  is  concerned  with  the  admissibility  oC 
evidence  in  order  to  guard  the  Jury  against 
erroneous  persuasions. 

The  artificial  rules  of  procedure  governins 
the  admissibility  of  evidence,  however,  are 
not  the  ultimate  object  of  Judicial  investiga- 
tion. As  Mr.  Wlgmore  says,  the  procedural 
rules  are  devised  as  a  mere  preliminary  aid 
to  the  main  activity,  viz.  the  persuasion  of 
the  Jury's  mind  by  safe  materials.  It  is  the 
proof,  then,  that  assumes  the  important  place 
in  Judicial  investigation  and  relatively  the 
most  important  place.  It  Is  upon  the  proof 
that  the  chief  duty  of  counsel  is  focussed  in 
contentious  persuasion — ^nilnd  to  mind,  coun- 
sel to  Juror,  the  state  against  the  defendant 
— each  partisan  seeking  to  move  the  mind  of 
the  impartial  tribunal.  The  Judgment  of  a 
tribunal  so  constituted  to  try  the  fact,  being 
the  outgrowth  of  these  conditions  and  nour- 
ished in  such  an  atmosphere,  is  not,  within 
its  peculiar  Jurisdiction,  lightly  to  be  dis- 
regarded. 
£7]  Intoxicating  liquor  Is  considered  a  most 
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serions  erll  by  th«  people  at  tbla  state,  and 
tbey  bare  adopted  moat  drastic  measures  to 
Boppreaa  It  Those  who  hare  any  regard  for 
their  freedom  and  reputations  must  resist 
the  temptation  to  engage  In  the  traffic.  Oas- 
es may  be  reversed  In  this  court  only  where 
ti>e  record  affirmatively  shows  error  prejudi- 
dal  to  Home  substantial  right  of  a  defendant, 
and  there  Is  no  sudt  showing  in  this  case. 

Some  assignments  of  error  are  made  which 
have  beoi  carefully  consldeTed,  but,  in  our 
Judgment,  they  are  without  merit,  and  brev- 
ity forbids  any  particular  discussion.  Upon 
the  whole  case,  the  Judgment  must  be  af- 
firmed;  and  it  is  BO  ordered. 

BOSS  and  OUNNINOHAM,  33.,  concur. 


09  Ariz.  S71) 

PBIESTLY  V.  STATB.    (Or.  436.) 
(Supreme  Court  of  Arisona.     March  6,  1918.) 

1.  JCRT  ^=>66  — IlCPABTIAUTT  — DlSCBBTIOIT 

or  Tbiai.  Cottbt. 
Whether  the  existence  of  a  state  of  mind  on 
the.  part  of  a  juror  ia  such  as  will  prevent  him 
from  actisir  with  impartiality  is  ordinarily  a 
matter  which  mast  be  left  lar^ly  to  the  wise 
discretion  of  the  trial  court. 

2.  Grdokal  IjAW   «s»1152(2)  —   Sblxcthio 
JUBOBS — Rkvebbibije  Ebbob. 

Where  the  exercise  of  the  trial  court's  dis- 
cretion in  determining  the  impartiality  of  jurors 
is  clearly  erroneous,  the  appellate  court  is 
bound  to  interfere. 

8.  CBnn^TAi.  Law  «=3lie6%(6)— Covfrbrot 
or  JuB0B»— Sbbvicb  is  Bamk  Cabb. 
In  prosecution  for  an  unlawful  sale  of  in- 
toxicating liquor,  where  the  principal  defense 
was  the  incredibility  of  the  .testimony  of  three 
detectives,  whose  testimony  was  relied  on  for  a 
conviction  and  the  credibility  of  defendant's  im- 
peaching witness,  it  was  reversible  error  to  com- 
pel defendant  to  select  a  jury  from  a  panel,  in- 
cluding five  jurors  who  had  a  day  or  two  before 
rendered  a  verdict  of  guilty  against  another  de- 
fendant, dtarged  with  an  illegal  sale,  in  which 
the  defense  was  the  same,  and  in  which  the  tes- 
timony of  the  same  three  detectives  was  relied  on 
for  a  conviction,  in  view  of  Const,  art.  2,  |  1, 
providing  that  a  frequent  recurrence  to  funda- 
mental principles  is  essential  to  the  security  of 
individual  rights  and  the  perpetuity  of  free 
government,  and  section  24,  providing  that  In 
criminal  prosecutions  the  accused  shall  have  the 
right  to  trial  by  an  impartial  jury;  defendant 
being  forced,  having  exhausted  his  peremptory 
challenges,  to  accept  a  trial  jury  composed  of  a 
portion  of  the  jury  which  sat  in  the  first  case. 

4.  JUBT  «S397(1)  —  SKLXOTion  —  DtTTT  or 

COUBT. 

It  is  the  duty  of  the  trial  Judge  to  see  thst 
an  unbiased,  unprejudiced,  and  impartial  jury  is 
selected  in  every  case. 

Appeal  from  Superior  Court,  Xavapai  Coun- 
ty; Frank  O.  Smith,  Judge. 

Stanley  Priestly  was  adjucged  guilty  of  a 
miademeanor  and  appeala  Reversed,  with 
directions  to  grant  a  new  trial. 

Robert  E.  Morrison  and  Allen  Hill,  both  of 
Presoott,  for  appellant  Wiley  E.  Jones,  Atty. 
Gen.,  and  Oeo.  W.  Harben  and  R.  W.  Kram- 
er, Asst  Attys.  Geo.,  for  the  State. 


PRANKIilN,  a  J.  Stanley  Priestly  was 
adjudged  guilty  of  a  misdemeanor,  and  ap- 
peals. He  was  charged  with  selling  intoxi- 
cating liquor  to  one  C.  J.  Cooper,  and  asks 
a  reversal  of  the  Judgment  of  conviction  main- 
ly upon  the  ground  that  he  was  not  accorded 
a  fair  and  impartial  trial  in  the  superior 
court. 

The  panel  from  which  a  Jury  was  to  be 
selected  to  try  his  case  contained  five  men 
who,  a  day  or  two  previously,  had  sat  as  Ju- 
rors and  rendered  a  verdict  of  guilty  against 
the  defendant  in  the  case  of  State  v.  Larry 
DufT.i  in  which  case  the  defendant  was  charg- 
ed with  selling  intoxicating  Uquor  to  one  B. 
H.  Bryant  These  men,  Cooper  and  Bryant, 
are  detectives,  and,  together  with  one  S.  EL 
Terry,  were  employed  by  Tavapai  county 
to  obtain  evidence  against  those  suspected 
of  violating  tbe  liquor  law.  In  this  business 
Cooper,  Bryant,  and  Terry  were  working 
together.  It  was  on  tbe  testimony  of  these 
three  detectives  that  the  state  relied  for  a 
conviction  in  each  case.  In  the  case  of  State 
T.  Duff,  the  testimony  of  the  prosecuting 
witness,  Bryant  was  corroborated  by  the 
testimony  o<  Cooper  and  Terry,  and  in  the 
case  of  State  t.  Priestly,  the  testimony  of  the 
prosecuting  witness  Cooper  was  corroborat«d 
by  the  testimony  of  Bryant  and  Terry.  The 
main,  if  not  the  sole,  defensive  matter  in  both 
of  Ujese  cases  was  the  Incredibility  of  the 
testimony  of  these  three  detectives,  Bryant 
Cooper,  and  Terry,  and  the  credibility  of  the 
Impeaching  witnesses  for  the  defendant  Ex- 
cept the  names  of  the  defendant,  the  evidence 
in  each  case  was  substantially  the  same  and 
from  the  mouths  of  practically  the  same  wit- 
nesses. According  to  the  testimony,  both 
Duff  and  Priestly  were  woriiing  as  bartenders 
for  Bob  Birch  in  his  place  of  business  on 
Montezuma  street  in  the  city  of  Prescott. 
The  character  of  Birch's  establishment  be- 
came an  Important  Issue  In  each  case,  and 
was  the  subject  of  a  mass  of  testimony  pro 
and  con.  The  testimony  for  tbe  prosecution 
discloses  that  each  of  the  defendants  sold 
intoxicating  liquor  disguised  in  ginger  ale; 
that  It  was  the  plan  or  scheme  of  Birch  and 
these  defendants,  concocted  by  them  to  evade 
the  law,  to  dispose  of  intoxicating  liquor  in 
this  kind  of  a  disguise.  The  character  of  the 
place  In  which  these  defendants  were  thus 
employed,  the  kind  of  persons  who  frequented 
there  and  patronized  it,  and  the  conduct 
of  the  employes  and  such  persons  thereabouts, 
all  this  was  gone  into  by  the  prosecution 
with  much  detail  of  drcnmstance.  In  each 
case,  to  throw  light  upon  the  particular 
charge  being  tried  and  to  corroborate  the  tes- 
timony given  to  prove  the  specific  sale  for 
which  a  conviction  was  asked  at  the  hands  of 
the  Jury,  other  sales  of  a  similar  nature  were 
testified  to  by  the  three  detectives.  So  con- 
nected and  mingled  were  these  offenses  and 
the  circumstances  related  by  the  wltnessea 
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that  the  trial  of  the  case  of  Duff  was  practi- 
cally a  trial  of  the  case  of  Priestly.  Substan- 
tially the  only  difference  In  the  two  cases 
was  the  application  of  practically  the  same 
testimony  by  practically  the  same  witnesses 
to  different  defendants.  The  conflict  in  the 
testimony  for  the  state  and  that  for  the  de- 
fendant in  each  case  was  sharp.  The  de- 
fensive matter  In  both  cases  was  almost  whol- 
ly upon  the  weight  and  credibility  to  be  given 
by  the  Jury  to  the  testimony  of  the  respective 
witnesses.  Timely  exception  was  made  to 
the  disquallflcation  of  these  five  Jurors  to  be 
upon  the  panel,  and  they  were  each  chal- 
lenged for  cause.  Counsel  for  defendant  pnt 
upon  the  record  before  the  trial  court  with 
clearness  and  'in  detail  the  similarity  of  the 
case  of  State  v.  Duff,  which  these  jurors  had 
tried,  with  the  case  of  State  v.  Priestiy,  the 
trial  of  which  they  were  entering  upon. 
These  jurors,  however,  notwithstanding  the 
similarity  of  the  cases  and  their  conviction  in 
the  Duff  Case  upon  practically  the  same 
evidence  from  the  mouths  of  the  same  wit- 
nesses, were  each  emphatically  of  the  opin- 
ion, In  answer  to  questions  put  to  them,  that 
their  knowledge  of  the  Duff  Case,  together 
with  their  verdict  under  oath,  would  not  In- 
Uuence  them  against  Priestly,  but  that  each 
could  give  Priestly  a  fair  and  impartial  trial 
relieved  from  any  conviction  they  may  liave 
entertained  in  the  Duff  Case.  The  chal- 
lenges for  cause  were  each  overruled,  and, 
after  exhausting  his  peremptory  challenges, 
appellant,  Priestiy,  was  forced  to  accept  on 
the  panel  for  the  trial  of  his  case  a  portion 
of  the  Jury  who  had  theretofore  sat  upon  the 
previous  case  against  Duff. 

The  Declaration  of  Rights  in  the  Constitu- 
tion of  Arizona,  art.  2,  |  24,  provides: 

"In  criminal  prosecutions,  the  accused  shall 
have  the  right  *  *  *  to  have  a  speedy  trial 
by  an  impartial  jury." 

[1,2]  This  constitutional '  guaranty  to  per- 
sons accused  of  crime,  that  they  shall  have 
a  fair  trial  by  an  Impartial  Jury,  inures  to 
the  benefit  of  every  accused,  irrespective  of 
Ills  guilt  or  condition  In  life.  Whether  the 
existence  of  a  state  of  mind  on  the  part  of 
the  Juror  is  such  as  will  prevent  him  from 
acting  with  entire  impartiality  is  ordinarily 
a  matter  that  must  be  left  largely  to  the 
wise  discretion  of  the  trial  court  But  when 
the  exercise  of  such  discretion  in  a  given 
cause  appears  to  be  clearly  erroneous  under 
well-settled  principles  of  law,  the  appellate 
court  Is  bound  to  interfere. 

[3]  The  first  admonition  found  In  our  Con- 
stitution, art  2,  {  1,  is  that: 

"A  frequent  recurrence  to  fundamental  prin- 
ciples is  essential  to  the  security  of  individual 
'  rights  and  the  perpetuity  of  free  government" 

The  benign  policy  of  the  law  that  caus- 
es shall  be  submitted  to  tribunals  indifferent 
as  between  the  parties  must  not  be  frittered 
away  in  exposition,  nor  the  operation  of  so 
Just  and  fundamental  a  principle  be  nullified 
In  the  practical  administration  at  Justice^ 


however  happy  the  breach  In  its  observance 
may  appear  to  those  in  any  particular  in- 
stance wherein  a  conviction  would  appear 
Justifiable  to  such,  though  this  fundamental 
right  had  been  invaded.  The  right  of  trial 
by  Jury  is  Justly  dear  to  the  American  peo- 
ple. Our  fathers  brought  the  right  to  this 
country.  They  knew  that  men  accused  <^ 
crimes  had  been  broken  upon  the  wheel  after 
being  tortured  into  a  confession  at  the  rack. 
They  and  their  forbears  had  experienced  the 
practices  of  the  Star  Chamber  and  verdicts 
of  guilty  at  the  "Bloody  Assizes"  by  a  pack- 
ed Jury,  with  the  brutal  and  odious  Jeffreys  - 
upon  the  bench  to  serve,  not  Justice,  but  a 
monarch  ambitions  for  autocratic  ppwer. 
With  these  horrors  fresh  in  mind,  or  not  in 
a  remote  historical  sequence,  it  is  not  to  lie 
wondered  at  that  the  basic  principle  sounded 
in  the  Great  Charter  as  the  "bulwark  of  Eng- 
lish liberties"  has  become  the  very  warp  and 
woof  of  our  institutiona  That  as  a  people 
we  have  watched  with  Jealousy  and  deep 
concern  any  tendency  to  encroach  upon  or 
impair  any  of  the  essential  elements  of  the 
trial  by  Jury,  viz.  number,  impartiality,  una- 
nimity. .We  know  the  blood  and  treasure  it 
has  cost  to  get  and  keep  this  birthright  of 
every  American,  of  every  free  man.  Of  the 
suffering  and  ignominy  that  has  been  endur- 
ed for  the  want  of  it;  of  the  evils  tyran- 
ny and  the  lust  of  power  have  visited  npoa 
the  weak  and  helpless  who  were  without  its 
protecting  aegis.  Upon  occasion,  as  individu- 
als, we  mar  feel  some  of  that  indifference  to 
the  sacredness  of  this  institution  which  a 
long-continued  possession  and  use  are  not  un- 
likely to  beget,  and  in  such  a  mood  speak 
half  mockingly  of  the  endearing  words  "bul- 
wark," "palladium,"  etc.,  with  which  this 
great  humane  right  has  been  enshrined  in 
our  language,  to  look  upon  such  as  mere  ebul- 
litions fitted  for  a  Fourth  of  July  oration. 
But,  after  all,  each  realizes  the  great  impor- 
tance of  the  trial  by  Jury  and  the  necessity 
for  preserving  it  in  its  purity  and  Oiguity 
with  none  of  its  substantive  attributes  im- 
paired. 

I  shall  advert  to  the  case  of  State  v.  Holt, 
90  N.  C.  749,  751,  47  Am.  Rep.  544,  546,  647. 
for  some  observations  of  eminent  men  upon 
the  subject    Said  Merrimon,  J.: 

"Judge  Story,  in  his  CommentaTies  on  the 
Constitution,  thus  points  out  its  great  purpose 
and  the  ends  it  subserves:  'Par.  1780.  The 
great  object  of  a  trial  by  jury  In  criminal  cases 
IS  to  guard  aeainst  a  spirit  of  oppression  and 
tyranny  on  the  part  of  rulers,  and  against  a 
spirit  of  violence  and  vindictiveness  on  the  part 
of  the  people.  Indeed,  it  is  often  more  impor- 
tant to  guard  against  ths  latter  than  the  former. 
The  sympathies  of  all  mankind  are  enlisted 
against  the  revenge  and  fury  of  a  single  despot, 
and  every  attempt  will  be  made  to  sci-een  bia 
victims.  But  how  difficult  is  it  to  escape  from 
the  vengeance  of  an  indignant  people,  roused  to 
hatred  by  unfounded  calumnies,  or  stimnlated  to 
cruelty  by  bitter  political  enmities,  or  unmea» 
ured  jealousies!  The  appeal  for  safety  can  un- 
der such  circumstances  scarcely  be  made  by  in- 
nocence in  any  other  manner  than  by  the  se- 
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▼ere  control  of  conrts  of  Justice,  and  hj  the 
firm  and  impartial  verdict  of  a  jury  sworn  t«  do 
right,  and  guided  solely  by  legal  evidence  and  a 
sense  of  duty.  In  such  a  course  there  is  a  dou- 
ble security  against  the  prejudices  of  judges  -who 
may  partake  of  the  wishes  and  opinions  of  the 
government,  and  against  the  passions  -of  the 
multitude  who  may  demand  this  victim  with 
their  clamorous  precipitancy.  So  long,  indeed, 
as  this  palladium  remains  sacred  and  inviolable, 
the  liberties  of  a  free  government  cannot  wholly 
fail.  But  to  give  it  real  efficiency,  it  must  be 
preserved  in  its  purity  and  dignity,  and  not  with 
a  view  to  alight  inconveniences,  or  imaginary 
bnrthens,  be  put  into  the  hands  of  those  who  are 
incapable  of  estimating  its  worth,  or  are  too 
inert,  or  too  ignorant,  or  too  imbecile  to  wield 
its  potent  arm.' 

"It  is  scarcely  to  be  supposed  that  in  this 
country  any  serious  danger  could  arise  to  the 
citizen  or  to  the  country  generally  from  an  open 
or  flagrant  violation  of  the  fundamental  right  in 
question.  Occasional  instances  have  occurred  in 
times  of  public  danger  and  trouble  wherein  the 
citizen  was  deprived  of  his  right  to  a  trial  by 
jury,  and  bis  life  was  unlawfully  sacriiiced,  but 
such  cases  have  been  few,  and  have  met  with 
very  general  condemnation.  A  greater  danger 
arises  from  practices  and  precedents  that  in- 
sidiously gain  a  foothold  and  power  in  courts 
of  justice,  by  inadvertence  and  lack  of  due  con- 
sideration. The  great  importance  of  trial  by 
jury  is  sometimes  lost  sight  of,  even  in  courts 
of  justice,  in  the  disposition  of  petty  misde- 
meanors, cases  of  no  great  moment,  and  what 
are  called  'plain  cases.'  In  the  economy  of 
time,  the  hurry  of  business,  lack  of  attention, 
hasty  consideration,  irregular  and  unwarranted 
methods  of  trial  are  adopted,  allowed,  tolerated, 
and  thus  vicious  practices  spring  up,  creating 
sources  of  danger  to  constitutional  right.  It  is 
the  province  and  the  duty  of  the  courts  to  keep 
strict  watch  over  and  protect  fundament^ 
tights,  in  all  matters  that  come  before  them. 
Those  who  administer  the  law  should  never  for- 
get that  decided  cases  make  precedents,  prece- 
dents oftentimes  of  little  moment  in  themselves, 
bnt  which,  in  their  accumulated  power  may,  in 
some  emergency,  overturn  principle  and  subvert 
the  right  of  many  people. 

"Mr.  Justice  Blackstone,  in  commenting  upon 
the  great  excellence  of  trial  by  jury,  thus  points 
out  the  evil  to  which  we  advert:  'So  that  the 
liberties  of  England  cannot  but  subsist  so 
long  as  this  palladium  remains  sacred  and  in- 
violable, not  only  from  all  open  attacks  (which 
none  will  be  so  hardy  as  to  make),  but  also  from 
all  secret  machinations,  which  may  sap  and  un- 
dermine it  by  introducing  new  arbitrary  meth- 
ods of  trial  by  justices  of  the  peace,  commis- 
sioners of  the  revenue,  and  courts  of  conscience. 
And  however  convenient  these  may  appear  at 
first  (as  doubtless  all  arbitrary  powers,  well 
executed,  are  the  most  convenient),  yet,  let  it 
be  again  remembered  that  delays  and  little  in- 
conveniences in  the  form  of  justice  are  the  price 
that  .all  free  nations  must  pay  for  their  liberty 
in  more  substantial  matters;  that  these  inroads 
upon  the  sacred  bulwark  of  the  nation  are 
fundamentally  opposite  to  the  spirit  of  our  Con- 
stitution, and  that,  though  begun  in  triSes,  the 
precedents  may  gradually  increase  and  spread, 
to  the  utter  disuse  of  juries,  in  questions  of  the 
most  momentous  concern.' " 

[4]  The  tendency  of  legislation  is  to  In- 
crease the  dignity  of  the  Jury  and  lessen  the 
power  of  the  courts  to  Influence  or  control 
their  verdicts.  It  Is  indispensable,  therefore, 
to  the  due  administration  of  the  law  that 
this  Important  right  be  carefully  guarded. 
No  higher  duty  rests  upon  the  trial  Judge 
than  to  see  that  an  unbiased,  unprejudiced, 
and  Impartial  Jury  should  In  every  case  be 


provided.  If  Jurors  obJectionaUe  in  the 
particulars  here  stated  are  permitted  to 
serve,  this  case  must  become  a  precedent  for 
others  sure  to  follow,  and  thus  the  impair- 
ment of  the  right  wlU  Insidiously  gain  such 
a  foothold  that  the  right  Itself  would  In  time 
become  the  mere  echo  of  a  voice,  a  shadow, 
not  substance,  and  as  "idle  as  a  painted  ship 
on  a  painted  ocean,"  These  objectionable 
Jurors  are  no  doubt  good  men  and  represent- 
ative citizens,  perfectly  conscientious  In  the 
belief  they  expressed  of  an  ability  to  be  In- 
different between  the  state  and  the  defend- 
ant, notwithstanding  the  knowledge  they  had 
obtained  of  the  facts  and  witnesses  in  a 
court  of  Justice  where  they  had  sat  as  Ju- 
rors and  given  their  verdict.  So,  too,  the  ac- 
tion of  the  learned  trial  Judge,  we  are  per- 
suaded, was  dictated  by  a  proi>er  sense  of 
propriety  and  decorum.  But  the  weakness 
and  error  in  the  ruling  lay  in  the  trial  judge 
having  that  confidence  in  the  ability  of  the 
Jurors  to  be  entirely  impartial  under  the  cir- 
cumstances, which  confidence  the  Jurors  bad 
expressed,  each  in  himself.  Having  passed 
upon  the  credibility  of  witnesses  in  a  simi- 
lar case  upon  substantially  the  same  testi- 
mony, and  having  theretofore  rendered  a  ver- 
dict on  their  oaths,  it  is  not  to  be  believed 
that  they  could  sit  upon  this  case  with  such 
an  opinion  previously  formed  without  It  In- 
fluencing their  action: 

"Answers  by  these  jurors  to  categorical  ques- 
tions, though  doubtless  intended  to  be  truthful, 
are  less  convincing  than  the  known  nature  and 
tendency  of  the  human  mind."  State  v.  Ham- 
mon,  84  Kan.  137,  140,  113  Pac.  418,  419. 

We  quote  from  the  syllabus  to  the  case  of 
Edgar  v.  States  69  Tex.  Cr.  R.  488, 129  S.  W. 
140; 

"In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquors,  where  the  principal  matter 
of  defense  was  an  attack  on  the  credibility  of 
the  prosecuting  witness,  it  was  error  to  compel 
the  defendant  to  select  a  jury  from  a  panel  in- 
cluding six  jurors  who  had  previously  sat  in 
a  similar  case,  in  which  almost  the  sole  defen- 
sive matter  was  the  credibility  of  the  same  pros- 
ecuting witness." 

Other  authorities  may  be  consulted:  Green 
v.  State,  54  Tex.  Or.  R.  3,  111  S.  W.  933; 
Hardgraves  v.  State,  61  Tex.  Cr.  R.  422,  135 
S.  W.  144;  People  v.  Mol,  137  Mich.  692,  100 
N.  W.  913,  68  L.  B.  A.  871,  4  Ann.  Cas.  960; 
Boutcher  v.  State,  4  Okl.  Cr.  R.  576,  111  Pac. 
1006;  Wickard  v.  State,  109  Ala.  45,  19 
South.  491 ;  Roberts  v.  State,  4  Ga.  App.  378. 
61  S.  E.  497;   24  Cyc.  278,  279. 

Other  questions  are  raised  which  have 
been  determined  in  the  cases  of  Duff  t. 
State,  171  Pac.  133,  and  Birch  v.  State,  171 
Pac.  135,  Just  decided,  and  therefore  require 
no  particular  discussion. 

Appellant,  Priestly,  was  not  accorded  his 
right  to  a  trial  by  an  impartial  Jury  within 
the  constitutional  provision.  The  case  must 
be  reversed,  with  direction  to  grant  a  new 
trial.    It  is  so  ordered. 

ROSS  and  CUNNINGHAM,  33.,  concur. 
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McBRlDB  T.  OAMPRBDON.    (No.  2092.) 

(Supreme  Court  of  New  Mexico.    Jan.  28, 1918. 
Behearing  Denied  March  2,  191&) 

(ByUalnu  hy  fAe  Court.) 

"L  Broxebs  ^=331— FAiLimE  to  Fbksbnt  Ot- 
rss  TO  PrinoipaI/— Sale  to  Pubchabxb. 
A  real  estate  broker,  after  finding  a  prospec- 
tive  purchaser  of  property  at  a  given  price,  in- 
trusted to  him  for  sale,  cannot,  without  disclos- 
ing the  offer  to  his  principal,  purchase  the 
property  at  a  reduced  price  and  sell  the  proper- 
ty to  the  purchaser  at  the  enhanced  price  and 
retain  the  profit  bo  realized. 

2.  MOBTGAOBS  9=92M  —  EquiTT  or  Rkdkmp- 

nON— PUBCHASE   BT   MOBTaAOBK. 

While  the  law  will  permit  a  mortgagee  to 
purchase  the  equity  of  redemption  of  a  mort- 
gagor, yet  to  give  validity  to  such  a  sale  it  must 
be  shown  that  the  conduct  of  the  mortgagee  was 
in  all  things  fair  and  frank,  and  that  be  paid 
for  the  property  what  it  was  worth. 

Appeal  from  District  Court,  Socono  Conn- 
ty ;  Mechem,  Judge. 

Action  by  Millard  F.  McBrlde  against  Jul- 
ius Canpredon.  Judgment  for  plaintiff,  and 
defendant  appeal&    Afilrmed. 

M.  C.  Splcer,  of  Socorro,  for  appellant. 
Nicholas  &  Nicholas  and  A.  R.  Macdonell, 
all  of  Socorro^  for  appellee. 


EGBERTS,  J.  This  suit  was  brought  by 
apt)eUee  to  recover  the  sum  of  $300  alleged 
to  be  due  from  appellant  by  reason  of  the 
sale  of  certain  ranch  property  owned  by  ap- 
pellee. Trial  was  had  In  the  district  court 
of  Socorro  county,  and  the  court,  after  mak- 
ing certain  findings  of  fact  and  stating  con- 
clusions of  law,  entered  Its  Judgment  for 
$300  in  favor  of  appellee  and  against  appel- 
lant, from  which  Judgment  this  appeal  is 
prosecuted. 

Appellant  has  stated  12  assignments  of 
error  which  he  discusses  under  several  dif- 
ferent points,  iMised  upon  findings  of  fact 
made  by  the  court  and  requested  findings 
refused,  and  conclusions  of  law  stated.  It 
is  not  necessary  to  set  forth  in  detail  the 
points  discussed.  We  shall  state  the  facts 
as  they  appear  to  us  from  a  careful  review 
of  the  evidence,  and  apply  the  principles  of 
law  applicable  to  such  facts,  which,  when  so 
done,  will  dispose  of  all  meritorious  ques- 
tions presented  by  appellant.  The  facts  are 
as  follows: 

In  June,  1915,  appellee  was  the  owner  of 
a  possessory  right  to  certain  unsurveyed  gov- 
ernment land,  together  with  improvements 
IJiereon.  At.  this  time  he  was  indebted  to 
the  Chambon  estate,  which  was  operating  a 
general  store  of  which  appellant  was  the 
general  manager.  Appellant  had  also  be- 
come his  surety  on  certain  promissory  notes 
In  the  sum  of  $300  or  $400,  and  appellee  also 
owed  appellant.  Individually,  certain  sums 
of  money.    The  total  indebtedness  owing  by 


appellee  to  appellant,  and  for  which  he  was 
snrety,  amounted  to  probably  between  $1,000 
and  $1,200.  To  secure  appellant  for  becom- 
ing surety  on  the  notes  to  the  bank  and  the 
other  indebtedness  owing  to  appellant  and 
the  Chambon  estate,  appellee  executed  and 
delivered  to  appellant  a  quitclaim  deed  for  his 
possessoi7  rii^ta  to  the  unsurveyed  govern- 
ment land  and  to  the  improvements  thereoa 
and  certain  personal  property.  At  the  time 
of  making  the  deed  appellant  gave  to  ap- 
pellee a  contract  signed  by  him,  by  whidx 
he  agreed  to  reconvey  the  premises  to  appel- 
lee upon  the  payment  of  the  Indebtedness 
secured  thereby  within  one  year  from  the 
date  of  the  execution  of  the  deed.  All  par- 
ties agree  that  the  deed,  while  absolute  on 
its  face,  was,  in  legal  effect,  a  mortgage. 

At  the  time  of  the  execution  of  the  deed 
ai^ellee  says  In  his  testimony  that  appellant 
agreed  with  him  that '  the  premises  therein 
described  were  of  the  value  of  $2,500,  and 
that  appellee  should  endeavor  to  make  a  sale 
of  the  same  for  such  sum,  and  that  he  (a^ 
pellant)  would  imdertake  to  assist  appellee 
in  bringing  about  such  sale.  That  be  so 
agreed  to  imdertake  to  assist  appellee  In 
making  the  sale  is  not  denied  by  appellant  in 
his  testimony. 

In  S^tember  or  October  a  Mr.  Cox.  was 
desirous  of  purchasing  a  place  for  a  cattle 
ranch.  He  had  had  some  conversation  with  a 
man  named  Taylor  prior  thereto  relative  to 
appellee's  ranch.  At  the  time  In  question 
a  certain  r^l  estate  agent  in  Socorro,  named 
Bunton,  had  made  an  agreement  with  Mc- 
Brlde, appellee,  that  he  would  undertake  to 
find  a  purchaser  for  the  possessory  claim 
and  improvements  in  question.  Bunton  saw 
appellant  and  talked  with  him  relative  to 
his  agreement  with  McBrlde  to  find  a  pur- 
chaser, and  told  appellant  that  as  he  held 
the  legal  title  he  would  not  undertake  to 
find  a  purchaser  imless  appellant  would  agree 
to  pay  him  his  commission.  This,  he  says, 
appellant  agreed  to  do.  Thereafter  Bunton 
took  Ooz  to  see  the  McBrlde  ranch  and 
Improvements.  They  saw  appellee  and  talk- 
ed with  him  about  the  sale,  and  offered  him 
$1,800  for  the  possessory  claim  and  Improve- 
ments, which  appellee  refused  to  accept.  Be- 
fore returning  to  Socorro  they  visited  a 
neighbor  of  appellee's,  a  man  named  Taylor. 
Taylor  was  on  very  intimate  terms  with  ap- 
pellee, and  told  Bunton  and  Cox  that  if  they 
wanted  to  buy  the  ranch  they  should  let 
him  buy  it  for  them.  He  said  he  thought 
he  could  buy  the  ranch  for  $1,800.  Either  at 
Taylor's  ranch  or  after  the  parties  reached 
Socorro  Cox  gave  a  blank  check  to  Taylor, 
signed  by  himself,  with  Instructions  to  flU 
in  the  amount  of  $200  and  the  name  of  the 
payee  In  case  he  was  able  to  buy  the  ranch 
for  $1,800.  Taylor  accompanied  Bunton  and. 
Cox  to  Socorro,  and  Cox  and  Taylor  talked 
to  appellant  relative  to  the  proposed  pur- 
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chase  of  the  pr<^)erty  by  Cox.     Api>ellant 
and  Taylor  went  to  the  MIcBride  place  to 
gee  him  relative  to  the  sale  of  the  ranch. 
While  possibly  there  Is  no  direct  evidence  of 
the   fact   that   appellant  knew   that  Taylor 
had  the  blank  check  and  was  authorized  to 
pay  $1,800  for  the  possessory  claim  and  Im- 
jHTOTements,  all  the  facts  and  circumstances 
In  evidence  go  to  show  that  he  had  such 
knowledge.    Taylor  and  appellant  failed  to 
find  McBrlde  at  home,  and  appellant  return- 
ed to  Socorro  with  instructions  to  Taylor  to 
see  appellee  at  once,  and  tell  him  that  ap- 
pellant was  willing  to  pay  him  $1,500  for  his 
possessory  claim  and  Improvements.    Taylor 
saw  appellee  and  Informed  him  of  appellant's 
wUllngness  to  pay  him  the  sum;  of  $1,500  for 
his  claim  and  Improvements,  bnt  did  not  tell 
him  that  Oox  was  willing  to  pay  $1,800  for 
the  ranch,  or  that  he  had  the  check  for  $200 
with  which  to  make  the  first  payment.    Tay- 
lor also  told  appellee  that  it  was  to  his  in- 
terest to  sell  the  ranch  to  appellant;   that 
if  he  did  not  sell  it  at  that  time  a  judgment 
owned' by  a  man  named  Mqntoya  would  take 
bis  equity  of  redemption,  and  Taylor  also 
made  other  statements  to  him  relative  to 
some  government  scrip  which  he  had  pur- 
chased.   Appellee  accompanied  Taylor  to  So- 
corro, and  the  two  men  visited   appellant, 
and  appellant  agreed  to  pay  appellee  the 
sum  of  $1,500  for  the  ranch  property,  deduct- 
ing trom  sach  sum  the  Indebtedness  secured 
by  the  deed,  and  to  pay  the  balance  in  cash. 
Appellee  agreed  to  accept  the  offer,  and  $50 
was  paid  In  cash  at  that  time,  and  the  in- 
debtedness was  liquidated  by  appellant,  and 
later  the  balance  due  appellee,  amounting  to 
$300,  was  paid  by  appellant  by  check.     No 
new  deed  was  executed  by  appellee,  but  'it 
was  agreed  between  the  parties,  orally,  that 
the  equity  of  redemption  should  be  surren- 
dered by  appellee,  and  that  the  former  deed 
should  pass  fee-simple  title  to  appellant.    A 
short  time  afterwards  Taylor   delivered  to 
appellant  Oox's  check  for  $200,  and  later, 
when  Cox  returned  to  Socorro,  appellant  de- 
livered to  him  a  quitclaim  deed.  Cox's  wife 
being  named  as  grantee,  to  the  possessory 
claim  and  improvements,  and  received  from 
Oox    the    balance    of   the   purchase   price, 
amounting  to  $1,600.    Appellant  and  Taylor 
divided  the  profit  of  $300  equally.    Some  two 
or  three  months  later  appellee  discovered  the 
deception  that  had  been  practiced  upon  him, 
and  instituted  this  action  to  recover  the  sum 
of  $300,  bdng  the  difference  In  amount  be- 
tw«en  the  sum  paid  by  appellant  and  the 
amount  for  which  appellant  sold  the  prenir 
Ises. 

[11  The  Jndgment  of  the  district  court 
awarding  an)ellee  a  recovery  of  said  snm  of 
$300  was  correct  upon  either  of  two  theories. 
When  appellant  undertook  with  appellee  at 
the  time  of  the  execution  of  the  deed  In  ques- 
tion to  assist  appellee  In  making  a  sale  of 
the  vxemiaeB,  the  relationship  of  principal 


and  agtot  came  Into  existence,  and  appellant 
was  bound  to  observe  the  utmost  good  faith 
toward  his  principal  in  dealing  with  the 
property  in  question.  A  real  estate  broker, 
after  finding  a  prospective  purchaser  of  prop- 
erty at  a  given  price.  Intrusted  to  him  for 
sale,  cannot,  without  dLscloslng  the  offer  to 
his  principal,  purchase  the  property  from 
the  principal  at  a  reduced  price  and  sell  the 
property  to  the  purchaser  at  the  enhanced 
price  and  retain  the  profit  so  realized.  The 
law  will  not  countenance  such  a  breach  of 
fair  dealing.  Craig  v.  Parsons,  22  M.  M. 
293,  161  Pac.  1117.    In  2  C.  J.  706,  It  is  said: 

"As  a  general  rule  an  agent  is  not  permitted 
to  enter  into  any  transaction  with  his  princi- 
pal on  his  own  behalf  respecting  the  subject- 
matter  of  the  agency,  unless  he  acts  with  entire 
good  faith  and  without  any  undue  influence  or 
Imposition,  and  makes  a  full  disclosure  of  all 
the  facts  and  circumstances  attending  the  trans- 
action." 

See,  tHao,  2  Mechem  on  Agency,  {  2411. 

Bere,  prior  to  the  transaction  in  question, 
appellant  had  refused  to  purchase  the  prop- 
erty from  appeUee,  and  had  stated  that  he 
did  not  want  It  at  any  (rice,  bat  that  he 
would  help  appellee  sell  It,  and  apparently 
was  endeavoring  to  do  so,  because  he  agreed 
with  Bunton  that  he  wOuld  pay  him  a  com- 
mission if  he  would  effect  a  sale.  When  he 
discovered,  however,  that  Cox  was  willing 
to  pay  $1,800  for  the  property,  and  that 
Taylor  had  in  his  possession  a  chec&  for 
$200  which  he  could  turn  over  to  appellant, 
and  thereby  assure  him  that  the  sale  would 
be  completed,  without  disclosing  the  facts 
to  his  principal,  he  induced  him  by  question- 
able means  to  surrender  to  him  the  equity 
of  redemption  for  the  sum  of  $1,600.  Clear- 
ly he  had  no  right  to  retain  the  profit  under 
the  principles  discussed. 

[2]  But  assuming,  for  the  sake  of  argu- 
ment, that  appellant  was  not  the  agent  of 
appellee,  and  that  the  principle  applicable 
to  such  relationship  did  not  apply,  yet  the 
Judgment  of  the  court  is  nevertheless  sus- 
tainable. Appellee  was  induced  to  surren- 
der to  appellant  his  right  of  redemption  to 
the  property  In  question  by  undue  Infiuence 
and  by  unconscionable  advantage  taken  of 
appellee  by  appellant  Taylor  was  Intrusted 
by  appellant  with  the  duty  of  communicat- 
ing to  appeUee  his  offer  of  $1,600  and  induc- 
ing the  appellee  to  accept  the  offer,  with  an 
understanding  between  Taylor  and  appellant 
that  they  would  divide  the  profits  should  they 
succeed  in  inducing  appellee  to  surrender  his 
equity  of  redemption.  Taylor  represented 
to  appellee  that,  unless  he  sold  to  appellant 
at  once  at  the  price  offered,  he  would  lose 
his  equity  of  redemption  under  a  jndgment 
which  had  either  been  taken  or  was  about  to 
be  taken  against  him;  also  that  he  might 
have  trouble  with  the  United  States  govern- 
ment, or  other  parties,  over  some  scrip  trans- 
action.   While  the  law  will  permit  &  mor(- 
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gagee  to  purchase  the  equity  of  redemption 
of  a  mortgagor,  yet  to  give  validity  to  such  a 
sale  It  must  be  shown  that  the  conduct  of 
the  mortgagee  was  in  all  things  fair  and 
frank,  and  that  he  paid  for  the  property 
what  It  was  worth.  Aa  stated  in  Villa  Y. 
Bodrlgues,  12  Wall.  323,  20  L.  Ed.  406: 

"He  must  hold  out  no  delnsive  hopes;  be  must 
exercise  no  undue  influence;  he  must  take  no 
advantage  of  the  fears  or  poverty  of  the  other 
party.  Any  indirection  or  obliquity  of  conduct 
is  fatal  to  his  title.  E:very  doubt  will  be  re- 
solved against  him.  Where  confidential  rela- 
tions and  the  means  of  oppression  exist,  the 
scrutiny  ia  severer  than  in  cases  of  a  different 
character.  The  form  of  the  instruments  em- 
ployed is  '  immaterial.  That  the  mortgagor 
Knowingly  surrendered  and  never  intended  to 
reclaim  is  of  no  consequence.  If  there  is  vice  in 
the  transaction,  the  law,  while  it  will  secure  to 
the  mortgagee  his  debt,  with  interest,  will  com- 
pel him  to  give  back  that  which  he  has  taken 
with  unclean  hands.  Public  policy,  sound  mor- 
als, and  the  protection  due  to  those  whose  prop- 
erty is  thus  involved  require  that  such  should 
be  the  law." 

See,  also,  Wagg  v.  Herbert,  19  Okl.  525, 
92  Pac.  250;  27  Cyc.  1374.  In  the  case  of 
Cassem  v.  Heustis,  201  lU.  208,  66  N.  E.  283, 
94  Am.  St  Rep.  160,  the  court  said: 

"This  court  has  held,  it  is  true,  that,  where  an 
absolute  deed  of  land  is  given  as  security  for 
an  indebtedness,  a  bona  Gde  agreement  may  be 
made  between  the  mortgagee  and  the  mortgagor, 
by  the  terms  of  which  the  equity  of  redemption 
of  the  mortgagor  may  be  extinguished  and  the 
entire  estate  vested  in  the  mortgagee,  but  such 
an  agreement  for  the  extinguishment  of  the 
equity  of  redemption  will  never  be  sustained,  un- 
less the  transaction  is  fair  and  unaccompanied 
by  any  oppression  or  fraud  or  undue  influence. 
A  court  of  equity  will  never  allow  the  mortgagee 
to  avail  himself  of  hie  position  to  obtain  an  ad- 
vantage over  the  mortgagor  by  securing  such  an 
agreement  for  the  vesting  of  the  entire  estate 
in  himself.  Contracts  between  the  mortgagor 
and  mortgagee  for  the  purchase  or  extinguish- 
ment of  the  equity  of  redemption  are  always  re- 
garded with  jealousy  by  courts  of  equity.  West 
V.  Reod,  55  III.  242;  Seymour  v.  Mackay,  126 
111.  341  [18  N.  K.  552];  Scanlan  v.  Scanlan, 
134  III.  630  [;25  N.  E.  0521.  In  order  to  deter- 
mine whether  such  a  contract  for  the  extin- 
guishment of  the  equity  of  redemption,  if  it  ex- 
ists, ie  or  is  not  fair  and  just  to  the  mortgagor, 
the  relations  between  the  parties  will  be  in- 
quired into.  Sutphen  v.  Cuslunan,  35  III.  186; 
(Jonant  v.  Riseborough,  139  111.  300  [28  N.  E. 
7801;  Burton  v.  Perry,  146  IlL  71  [34  N.  B. 
00].^' 

See,  also,  I^nch  v.  Ryan,  132  Wis.  271, 
111  N.  W.  707,  112  N.  W.  427.  In  this  case 
appellant  having  parted  with  the  legal  ti- 
tle and  the  purchaser  not  having  notice  of 
the  fraud  practiced  up<m  appellee,  clearly 
appellant  is  liable  to  appellee  for  the  profits 
realized  by  him  In  the  transaction. 

For  the  reasons  stated,  the  Judgment  of 
the  court  awarding  appellee  a  recovery  of 
the  profits  made  by  appellant  was  right,  and 
its  judgment  will  be  affirmed;  and  it  is  so 
ordered. 

PARKER,  J.,  concurs.  HANNA,  0.  J., 
being  absent,  did  not  participate. 


(M  N.  M.  n4) 
BUNTON  ▼.  OAMPREDON.    (No.  2091.) 
(Supreme  Court  of  New  Mexico.    Jan.  28,  1018k 
On  Motion  for  Rehearing,  March  2,  1918.) 

(ByUabut  &y  the  Court.) 

1.  Appeal  ano  Ebbob  «=>1010(1)— Fihdinos 
or  CouBT. 

Findings  of  fact  by  the  court,  sitting  aa  « 
jury,  will  not  be  disturbed,  if  supported  by  sub- 
stantial evidence, 

2.  Fbauds,  Statute  of  «=323(4)— Debt  or 
Anotueb— "Obiginal  Pboiuse  ob  Undeb- 
taking." 

A  promise  to  pay  for  services  rendered  to 
a  third  person  at  the  promisor's  request  is  an 
original  undertaking,  not  within  the  statute  of 
frauds. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Original 
Promise;   Second  Series,  Original  Undertaking.] 

3.  Bbokebs  9=>53— Couusbiom— Sujtficiemct 
OF  Sebvices. 

It  ia  not  the  broker  who  first  speaks  of 
property,  but  the  broker  who  is  the  procuring 
cause  of  the  sale,  be  he  the  first  or  the  secuud 
who  engaged  the  attention  of  the  purchaser, 
who  is  entitled  to  the  commission. 

On  Motion  for  Rehearing. 
(Additional  Sl/ttahut  hy  Editorial  Staff.) 

4.  Fbauds,  Statute  of  «=»23(l)— Direct  ob 

COLLATEBAL     PrOMISBJ— CONSTRUCTION. 

Whether  a  promise  ia  a  direct  or  collater- 
al undertaking  does  not  depend  solely  upon  the 
words  used  in  making  the  promise  or  upon  the 
form  of  expression,  but  u^ou  the  words,  the  situ- 
ation of  the  parties,  and  the  circumstances  of 
the  transaction,  the  question  being  whether 
the  parties  understood  the  language  as  being  a 
collateral  or  a  direct  promise. 

Appeal  from  District  Court,  Socorro  Coun- 
ty ;  Mechem,  Judge. 

Suit  by  W.  B.  Bnnton  against  Julius  Cam- 
predon.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

M.  C.  Spicer,  of  Socorro,  for  appellant 
Nicholas  &  Nicholas,  of  Socorro,  for  appellee. 

ROBERTS,  J.  Appellee  sued  appellant  for 
$90,  alleged  to  be  due  as  a  commission  for 
effecting  the  sale  of  certain  real  estate.  He 
recovered  judgment  for  this  amount,  to  re- 
view which  appellant  prosecutes  this  appeal. 

M.  F.  MicBrlde  had  a  possessory  claim 
to  certain  unsurreyed  government  land  upon 
which  land  he  had  erected  fences,  houses, 
and  other  improvements.  He  was  indebted 
to  the  Chambon  estate,  of  which  appellant 
was  general  manager,  and  appellant  had  be- 
come McBride's  surety  upon  certain  notes 
executed  by  McBrlde.  He  had  also  loaned 
McBrlde  certain  other  moneys.  To  secure 
the  Indetxtedness  owing  the  Chambon  estate 
and  his  liability  to  appellant,  he  executed  to 
appellant  a  quitclaim  deed  to  his  possessory- 
claim  and  improvements,  and  took  back  from 
appellant  a  written  agreement  that  he  should, 
have  the  right  to  redeem  the  land  at  any- 
time within  one  year  from  the  date  of  the 
deed.  In  other  words,  the  deed  was  to  have 
the  effect  of  a  mortgage.     The  deed  was 
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made  some  time  In  June,  1915.   In  September 
appellee  entered  Into  a  written  contract  with 
McBride,  by  which  he  uDdertook  to  find  a 
purchaser  tor  the  possessory  claim  and  Im- 
provements as  a  real  estate  broker.     Later, 
in  going  through  the  records  In  the  county 
clerk's   ofllce,  appellee  discovered  the  quit- 
claim deed  made  to  appellant  by  McBrlde. 
At  this  time  appellee  met  Berry  Oox,  learned 
that  he  desired  to  purchase  a  cattle  ranch, 
and  found  that  It  would  probably  suit  him. 
The  McRirlde  ranch  was  located  some  dis- 
tance from  Socorro,  and  It  was  necessary  to 
hire  an  automobile  In  order  to  take  Cox  out 
to  the  ranch.    Appellee  knew  nothing  of  the 
agreement  between   appellant  and   McBrlde 
to  the  ^ect  that  the  deed  was  to  be  a  mort- 
gage.   He  called  on  appellant  and  told  him 
that  be  had  made  an  agreement  with  Mc- 
Brlde, and  that  he  had  a  prospective  pur- 
chaser for  the  ranch ;    but  in  view'  of  ap- 
pellant's quitclaim  deed  to  the  property,  be 
would   not  take   the   prospective   purchaser 
out  to  the  ranch,  and  trust  to  McBride's  pay- 
ing  his   commission.     Thereupon   appellant 
told  appellee  to  go  ahead  and  consummate 
the   sale   if  possible,    saying,    "And   If   you 
make  the  sale  I  will  pay  the  commission." 
Thereupon  api>ellee  hired  an  automobile  and 
took  Cox  to  see  the  ranch.    Cox  was 'well 
satisfied  with  it,  and  offered  McBrlde  $1,800 
for  the  placa     McBrlde  refused  to  sell  at 
that  price.    Appellee  and  Cox,  on  the  return 
trip   to   Socorro,   stopped   at   Jim   Taylor's 
house.    Taylor  was  a  nelgbbor  to  McBride, 
and  bad  told  Cox  some  time  before  that  the 
McBride  place  was  for  sale.     The  parties 
told  TaylOT  of  their  negotiations  with  Mc- 
Bride, and  Taylor  stated  that  if  they  want- 
ed to  buy  the  McBrlde  place  they  should  have 
come  to  him;  that  he  could  get  him  to  sell 
It    Taylor  accompanied  appellee  and  Oox  to 
Socorro,  and  Cbz  gave  Taylor  a  blank  check 
with  his  name  signed  to  it,  and  authorized 
him  to  fill  in  the  check  for  $200  in  case  he 
was  able  to  effect  the  purchase  of  the  Mc- 
Bride holdings.    The  parties  called  on  appel- 
lant and  told  him  about  the  negotiations,  and 
appellant  and  Taylor  arranged  to  go  out  to 
the  McBrlde  ranch.    Oox  left  Socorro;  T6y- 
lor  and  appellant  went  to  the  McBrlde  place, 
and  failed  to  see  M<cBride,  who  was  absent. 
Appellant  authorized  Taylor  to  say  to  Mc- 
Brlde that  appellant  was  willing  to  pay  him 
$1,500  for  the  ranch,  and  told  Taylor  that 
if  he  could  buy  the  ranch  for  this  sum  he 
would  divide  the  profits  with  him,  on  the 
sale  to  Cox.    Appellant  returned  to  Socorro 
and  Taylor,  within  the  next  day  or  two,  saw 
McBrlde,  and  told  him  of  appellant's  offer, 
and  advised  him  to  let  appellant  have  the 
place,  telling  him  that  If  he  did  not  do  so  a 
Judgment  obtained,  or  about  to  be  obtained, 
by  a  man  named  Montoya  would  e^aust 
Ills  equity  in  the  place,  and  also   telUag  him  of 
certain  trouble  which  he  might  have  with 
tlie  federal  .authorities  relative  to  Bome  scrip. 


McBrlde  agreed  to  accept  the  offer  and  ac- 
companied Taylor  to  Socorro,  where  the  par- 
ties visited  appellant,  and  appellant's  offer 
was  accepted  by  McBrlde.  and  an  oral  agree- 
ment was  made  by  which  McBrlde  surren- 
dered his  equity  in  the  property.  Appellant 
paid  McBride  $50  in  cash,  canceled  his  In- 
debtedness, and  a  month  or  two  later  paid 
him  the  balance  in  cash.  On  the  same  day, 
or  shortly  thereafter,  Taylor  delivered  to 
am)ellant  Cox's  check  for  $200,  and  later, 
when  Cox  returned  to  Socorro,  he  paid  ap- 
pellant the  balance  of  the  purchase  price  of 
$1,600,  and  took  a  deed  from  appellant  to  the 
property  In  the  name  of  his  wifa 

The  trial  court  found  that  appellee  had 
effected  the  sale  of  the  property  to  Cox,  and 
that  he  was  entitled  to  recover  a  commission 
on  such  sale  from  appellant,  and  that  $90 
was  a  reasonable  commission. 

Appellant's  first  contention  la  that  findings 
of  fact  numibered  6,  7,  and  9,  adopted  by  the 
court,  are  not  supported  by  substantial  evi- 
dence. 

As  to  the  sixth  finding,  it  Is  contended 
that  there  is  no  evidence  to  support  that 
part  thereof  which  found  that  Jim  Taylor 
was  acting  as  the  agent  of  appellant  In  at- 
tempting to  make  a  sale  of  the  McBride 
ranch,  and  that  McBrlde  agreed  to  sell  the 
property  for  the  sum  of  $1,500,  understand- 
ing at  the  time  he  did  so  that  Cox  was  pur- 
chasing It  Appellant's  own  testimony,  how- 
ever, shows  clearly  that  Taylor  was  acting 
for  him  and  under  his  dtreoions  in  the  ne- 
gotiations with  McBride. 

As  to  the  second  contention,  McBrlde  tes- 
tified positively  that  he  understood  the  ranch 
was  being  sold  to  Oox  by  appellant,  for  him. 
The  seventh  finding  was  that  in  pursunnce 
of  negotiations  theretofore  had,  a  deed  was 
executed  by  appellant  to  one  Texanna  Cox, 
the  wife  of  said  Berry  Cox,  for  a  considera- 
tion of  $1,800,  which  was  paid  either  by  said 
Texanna  Cox  or  her  husband  to  appellant 
This  finding  is  clearly  supported  by  the  evi- 
dence;  In  fact  there  is  no  evidence  to  the 
contrary. 

[1]  By  the  ninth  finding  of  fact  the  court, 
found  that  S  per  cent  of  the  amount  realized' 
on  the  sale  was  a  reasonable  amount  for  the 
services  rendered  by  appellee.  This  finding 
is  supported  by  the  direct  and  uncontradicted 
evidence  of  appellee.  Findings  of  fact  by  the 
court  sitting  as  a  Jury,  will  not  be  disturb- 
ed, if  supported  by  substantial  evidence. 
Richardson  v.  Pierce,  14  N.  M.  334,  93  Pac. 
715;  Eagle  Mining  Co.  v.  Hamilton,  14  N. 
M.  271,  91  Pac.  718 ;  Hancock  v.  Beasley,  14 
N.  M.  239,  91  Paa  735 ;  Candelarla  v.  Mlera, 
13  N.  M.  360,  84  Pac.  1020;  Ortiz  v.  Bank, 
12  N.  M.  519,  78  Pac.  529;  Carpenter  v. 
Lindauer,  12  N.  M.  388,  78  Pac.  57 ;  Rush  v. 
Fletcher,  11  N.  M.  555,  70  Pac.  559. 

It  Is  next  contended  that  the  court  erred 
in  refusing  to  adopt  appellant's  requested 
findings  of  fact  numbered  4  and  5.  Request- 
ed finding  numbered  4  was  to  the  effect  that 
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James  Taylor  had  been  negotiating  with 
Berry  Cox  prior  to  October  10, 1915,  for  the 
sale  of  the  McBrlde  ranch  to  the  said  Cox, 
and  succeeded  In  getting  appellant  to  pur- 
chase the  McBrlde  ranch,  which  purchase 
was  made  by  appellant  on  or  about  October 
14  or  16,  1915,  at  the  agreed  price  of  $1,600; 
and  the  fifth  finding  of  fact  was  to  the  effect 
that  Taylor  thereafter  negotiated  the  sale 
of  said  ranch  from  appellant  to  Berry  Cox 
for  the  price  of  $1,800.  As  to  the  fourth  re- 
quested finding,  It  Is  sufficient  to  say  that 
appellant  himself  testified  that  Taylor  was 
acting  for  blm  Is  making  the  deal  with  Mc- 
Bride,  and  the  court  did  not  err  In  refusing 
to  find  to  the  contrary.  The  fifth  finding  of 
fact  requested  by  appellant  was  properly  re- 
fused by  the  court  The  evidence  of  Cox  Is 
to  the  effect  that  the  blank  check  was  given 
to  Taylor  as  a  first  payment  on  the  ranch 
on  the  day  after  Cox  and  Bunton  went  out 
to  the  ran^h,  on  or  about  October  11,  1915, 
three  or  four  days  prior  to  the  sale  which  ap- 
pellant claims  was  made  to  him  by  McBride. 
Appellant's  testimony  shows  that  he  knew 
Taylor  had  this  check  in  his  possession  be- 
fore he  "purchased"  the  ranch  from  McBride. 

[2]  It  is  next  contended  that  the  oral 
agreement  between  appellee  and  appellant, 
whereby  appellant  agreed  to  pay  appellee's 
commission  tt  be  sold  the  McBride  property 
to  Berry  Cox,  is  within  the  prohibition  of 
the  statute  of  frauds  and  void.  The  agree- 
ment, however,  was  not  an  undertaking  to 
answer  for  the  debt,  default,  or  misear- 
rlage  of  McBride.  It  was  a  direct  under- 
taking on  the  part  of  appellant  to  pay  the 
commission.  A  promise  to  pay  for  services 
rendered  to  a  third  person  at  the  promisor's 
request  is  an  original  undertaking,  not  with- 
in the  statute  of  frauds.  Sinclair  v.  Bradley, 
62  Mo.  180;  Brown  v.  George,  17  N.  H.  128; 
bazeltlne  ▼.  Wilson,  66  N.  J.  Law,  260,  26 
Atl.  79;  Black  v.  White,  13  S.  O.  37;  Lyons 
V.  Daughtery  (Tex.  Civ.  App.)  26  S.  W.  146 ; 
Arbndcle  v.  Hawks,  20  Vt  538.  Bee,  also, 
20  Cyc.  180.  Appellant  contends  that  if  the 
promise  was  an  original  undertaking,  there 
was  no  consideration  to  support  it,  but  this 
is  clearly  without  merit 

[3]  Appellant's  fourth  proposition  is  that 
appellee  failed  to  procure  a  purchaser  for 
the  property  upon  terms  acceptable  to  Mc- 
Bride. This  point  is  without  merit  While 
McBride,  upon  the  first  visit  did  refuse  to 
accept  the  offer  made  by  Cox,  he  was  Induced 
to  accept  it  by  representations  made  to  him 
by  Taylor,  and  later  did  so.  Appellant  con- 
tends that  Taylor  had  been  employed  by  Mc- 
Bride as  agent  to  sell  the  property,  and  that 
he  was  the  procuring  cause  of  the  sale.  This 
contention  is,  however,  not  supported  by  the 
evidence.  It  is  not  the  broker  who  first 
speaks  of  the  property,  but  the  broker  who 
is  the  procuring  cause  of  the  sale,  be  he  the 
first  or  second,  who  engaged  the  attention 
of  the  purchaser,  who  la  entitled  to  the  com- 


mission.   Patten  v.  Willis,  134  m.  Ai^.  645, 
9  C.  J.  618. 

Finding  no  error  in  the  record,  the  judg- 
ment will  be  affirmed;  and  it  is  so  ordered. 

PARKER,  J.,  concurs.  HANNA,  OL  JT,, 
being  abs^it,  did  not  participate. 

On  Motion  for  Rehearing. 

ROBERTS,  J.  Appellant  has  filed  a  motion 
for  rehearing,  and  presents  one  point  only 
which  requires  further  discussion.  He  In- 
sists that  the  court,  in  passing  upon  thp  ques- 
tion raised  in  appellant's  brief  that  the  oral 
agreement  between  api)ellant  and  appellee  was 
an  undertaking  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  McBride  and  was 
within  the  statute  of  frauds,  failed  to  con- 
sider the  findings  made  by  the  court;  that 
such  findings  show  appellant's  promise  was  a 
collateral  undertaking.  The  court  found, 
among  other  things: 

"Defendant  at  said  time  agreed  orally  to  pro- 
tect plaintiff  In  hU  commission  on  the  sale  of 
the  McBride  ranch  if  he  (plaintiff)  made  a  sale 
thereof  to  Berry  Cox." 

This,  appellant  argues,  is  a  direct  finding 
that  the  oral  agreement  was  a  collateral  un- 
dertaking, and  it  must  be  conceded  that  the 
finding,  standing  alone,  lends  support  to 
appellant's  contention.  The  findings,  bow- 
ever,  are  to  be  construed  together,  and  In 
other  findings  made  by  the  court  the  situation 
of  the  parties  was  found  and  all  the  facts  in 
the  case  fhlly  set  forth. 

[4]  The  question  as  to  whether  a  promise 
Is  a  direct  or  collateral  undertaking  is  not 
solely  dependent  upon  the  words  used,  but  is 
to  be  ascertained  from  the  words  used  in 
making  the  promise,  the  situation  of  the  par- 
ties, and  all  the  circumstances  surrounding 
the  transaction.  The  character  of  the  prom- 
ise does  not  depend  wholly  upon  the  form 
of  expression,  but  largely  upon  the  situatioa 
of  the  parties,  and  the  question  always  Is 
what  the  parties  actually  understood  by  the 
language,  whether  they  understood  it  to  be  a 
collateral  or  a  direct  promise.  Davis  y. 
Patrick,  141  U.  S.  479,  12  Sup.  Ct  58,  35 
V.  Ed.  826.  In  a  note  to  the  case  of  Mankln 
7.  Jones,  15  U  R.  A.  (N.  S.)  214,  the  author 
says: 

"This  intention  should  be  gathered  from  the 
entire  transaction,  and  will  control  regardless 
of  the  language  used  in  creating  the  obligation." 

In  the  present  case  the  findings  made  by 
the  court  relied  upon  by 'appellant  were  not 
justified  by  the  language  used  by  either  party, 
as  shown  by  the  testimony.  Appellee  testi- 
fied that  appellant  said  that  he  would  pay  the 
commission,  while  appellant's  testimony  waa 
to  the  effect  that  he  would  see  that  the  com- 
mission was  paid.  The  court  after  setting 
forth  its  findings  and  aU  the  material  facts 
relative  to  the  situation  of  the  parlies,  gave 
judgment  for  appellee,  which  could  only  have 
been  done  upon  the  aSBOiuptlon  that  the  prom- 
ise was  a  direct  undertaUnc    We  think  the 
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enrroondlng  facts  and  dicnmataiices  Jnstifled 
tbe  conrt  in  concluding  that  the  promise  to 
pay  was  a  direct  undertaking,  for  which  rea- 
son the  former  opinion  will  be  adhered  to, 
and  tbe  motl<«  for  rehearing  will  be  denied. 

HANNA,  C  X,  and  PARKKR,  J.,  concur. 


(61  ntab.  480) 

BUPINO  V.  OBEGON  8H0BT  UND  B.  CO. 
(No.  3112.) 

(Snpreme  Ooart  of  Utah.    Feb.  9,  lOlS.) 

1.  Evidence    «=>507  —  Expebt  —  Mattkb    of 

ComiON   KROWI.EDGB. 

That  railway  spike  heads  wUl  fly  off  when 
■truck  too  hard  or  when  struck  a  slanting  blow 
is  BO  self-evident  that  it  was  error  to  admit 
expert  testimony  to  that  effect. 

2.  Appeai.  and  Ekeob  ©sslOSOCl)— Habmuisb 
Erbor— Evidence. 

Such  error  was  not  alone  sufSdent  to  re- 
qoire  reverisal. 
8.  Master  and  Servant  «=»279(8)  —  Nbgu- 

oence— Evidence. 
In  section  band's  action  for  loss  of  eye  when 
hit  by  head  of  spike  driven  by  fellow  servant, 
evidence  hold  insufficient  to  show  negligence  of 
the  master  or  fellow  servant. 
4.  Master  and  Servant  «=»280— Absumption 

or  RiBK. 
In  section  hand's  action  for  lose  of  eye  when 
bit  by  head  of  spike  driven  by  fellow  servant, 
evidence  held  to  show  that  the  injury  was  one 
nsually  incident  to  the  service,  and  the  risk  of 
which  was  assumed  by  plaintiff. 

Appeal  from  District  Court,  Salt  lAke 
Ckninty ;  George  F.  Goodwin,  Judg& 

Action  by  C.  W.  Buplng  against  tbe  Oregon 
Short  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded,  and  new  trial  granted. 

Geo.  H.  Smith,  J.  V.  Lyie,  and  B.  S.  Crows 
all  of  Salt  Lake  City,  for  appeUant  Wil- 
lard  Hanson,  of  Salt  Lake  Cl^,  for  respond- 
tuL 

GIDEON,  J.  The  plaintiff  InaUtuted  this 
action  to  recover  compensation  for  injuries 
alleged  to  have  been  sustained  by  the  negli- 
gence of  the  defendant  on  or  about  July  21, 
1916.  Tbe  negligence  alleged  is  that,  while 
the  plaintiff  and  other  workmoi  of  the  de- 
fendant were  engaged  in  driving  spikes  on 
defendant's  railroad  at  or  near  Nyssa,  Ora, 
one  of  the  employ^  of  said  defendant  care- 
lessly strode  and  drove  one  of  the  spikes, 
bitting  the  same  with  such  force  that  the 
bead  of  the  spike  was  knocked  off  and  flew 
and  hit  plaintiff  in  the  eye,  causing  the  loss 
of  the  eye  and  otherwise  injuring  plaintiff. 
It  la  further  alleged  that  at  the  tUne  the 
plaintiff  was  engaged  in  Interstate  commerce. 
Defendant  in  its  answer  admits  the  employ- 
ment of  the  plaintiff  at  the  time  mentioned, 
and  that  he  was  engagred  In  the  work  stated, 
admits  that  certain  injuries  were  received 
by  plaintiff,  but  denies  the  negligence  of  de- 
fendant.    As   a   further  defense   it  alleged 


that  whatever  Injuries  were  received  were 
caused  by  the  carelessness  and  negligence  of 
plaintiff,  and  that  the  cause  of  such  injuries 
was  directly  contributed  to  by  the  negligent 
acts  and  omissions  of  plaintiff,  and  that  they 
were  In  no  way  caused  or  contributed  to  by 
the  negligence  of  defendant;  that  tbe  in- 
juries and  acddent  causing  the  same  were 
the  result  of  dangers  nsually  and  ordinarily 
Incident  to  the  service  and  employment  In 
which  plaintiff  was  engaged;  that  the  said 
dangers  were  open  to  plaintiff's  observation, 
and  known  to  and  appreciated  by  him,  or 
could  have  been  known  to  and  appreciated 
by  him  by  the  exercise  of  ordinary  care; 
that  whatever  injuries  were  recdred  were 
the  result  of  the  acts  and  negligence  of  a 
fellow  servant  of  the  plaintiff.  On  the  Issues 
thus  made,  trial  was  had  before  the  court 
and  a  jury,  resulting  in  a  verdict  for  plain- 
tut.    Tbe  defendant  appeals. 

It  appears  from  the  record  that  the  plain- 
tiff and  ono  Cacda  were  repairing  defend- 
ant's railroad  track  as  section  men  and  were, 
on  the  day  in  question,  tightening  or  driving 
spikes  which  held  the  rails  to  tbe  ties.  Sndi 
spikes,  at  the  place  where  tbe  plaintiff  was 
working,  had  become  loosened,  were  pulled 
out,  and  standing,  some  one-half  and  others 
an  Inch  or  less,  above  the  tie.  It  was  the 
duty  of  plaintiff  and  his  co-workers  to  tight- 
en or  drive  the  spikes  so  that  the  heads 
would  come  in  contact  with  the  rails  and 
hold  tbe  same  in  .place.  Some  ten  minutes 
prior  to  the  accident  complained  of,  plain- 
tiff's fellow  workman,  Caccia,  had  so  struck  a 
spike  that  part  of  the  head  thereof  was 
knocked  off  and  passed  Immediately  under 
plaintiff's  chin.  At  that  time  plaintiff  cau- 
tioned Caccia  to  strike  tbe  spike  a  direct 
blow  80  that  in  hitting  it  be  would  not  strike 
the  spike  too  hard  or  in  a  glancing  maimer. 
After  having  explained  to  his  fellow  work- 
man how  to  drive  the  spike  plaintiff,  as  stat- 
ed by  him,  "kind  of  watched  him  there  for 
a  few  licks,  then  I  started  In  too.  •  •  • 
He  done  it  fine."  Plaintiff  then  returned  to 
his  work,  and  was  about  one-half  rail  length 
distant  from  Oacda  when  the  acddent  oc- 
curred. Plaintiff  further  testified  that  at  the 
moment  of  receiving  the  blow  or  instantly 
thereafter  Caccia  said,  "I  did  it  wrong." 

It  is  admitted  on  the  part  of  defendant 
that  tbe  plaintiff  was  engaged  in  Interstate 
commerce  at  the  time  of  tbe  injury.  This 
action  la  therefore  prosecuted  under  tbe  fed- 
■  eral  Employers'  liability  Act 

During  tJie  trial  an  experienced  railroad 
man,  one  familiar  wltb  railroad  construc- 
tion, laying  track,  etc.,  was  permitted  to  tes- 
tify on  bdialf  of  the  plaintiff  as  an  expert  as 
to  the  right  or  proiwr  method  to  use  in  driv- 
ing railroad  spikes.  At  tbe  dose  of  plaln- 
tifTs  testimony  defendant  moved  tbe  court 
for  a  nonsuit,  basing  that  request  on  the 
ground  that  no  negligence  either  of  the  de- 
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fendant  or  Its   employ^  had  beoi   shown; 
which  motton  was  overruled  by  the  court. 

At  the  close  of  the  case  defendant  request- 
ed an  instruction  directing  a  verdict  In  his 
favor,  claiming  that  the  injury  was  the  re- 
sult of  the  usual  and  ordinary  risk  incident 
to  the  service  in  which  plaintiff  was  engag- 
ed. The  court  refused  to  give  that  instruc- 
tion. The  admission  of  the  expert  testimony, 
the  refusal  of  the  court  to  grant  a  nonsuit, 
and  the  refusal  of  the  court  to  direct  a  ver- 
dict in  defendant's  favor,  are  all  assigned 
as  error. 

[1,2]  In  effect,  the  testimony  of  the  ex- 
pert on  behalf  of  the  plaintiff,  as  well  as 
that  offered  in  rebuttal  on  the  part  of  the 
defendant,  was  that  the  right  and  proper  way 
to  drive  spikes  is  by  a  direct  and  square 
blow  on  the  bead.  That  is  a  matter  that  is 
self-evident,  and  any  ordinary  man  would 
know  that  as  a  matter  of  common  knowledge, 
and  is  not  a  question  upon  which  reasonable 
men  would  differ.  That  spike  heads  or  parts 
thereof  are  liable  to  break  off  even  If  struck 
u  direct  blow  is  also  self-evident  The  court 
for  that  reason  erred  in  overruling  defend- 
ant's objection  to  that  testimony.  However, 
that  alone  would  not  be  sufficient  to  order  a 
reversal  of  the  case.  The  further  assign 
ments  that  no  negligence  was  shown  on  the 
part  of  the  defendant  or  its  employ^,  and 
tliat  the  injury  was  the  result  of  the  risk  or- 
dinarily incident  to  the  service  in  which  the 
plaintiff  was  engaged,  are  the  controlling 
questions  presented  on  this  appeal.  It  Is  the 
contention  of  the  appellant  that  there  is  noth- 
ing In  the  testimony  showing  negligence  on 
its  part  or  on  the  part  of  its  employ^  That 
the  mere  fact  that  the  head  of  the  spike  flew 
off  and  struck  plaintiff  did  not  constitute 
negligence;  that  in  the  ordinary  manner  of 
doing  work  of  that  nature  such  accidents  are 
likely  to  happen  and  do  happen  without  any 
negligence  either  on  the  part  of  the  employer 
or  the  employ^;  that  it  is  likely  >o  happen 
at  any  tbue  with  the  most  careful  workman, 
and  for  tliat  reason  is  one  of  the  ordinary 
or  usual  risks  incident  to  that  particular 
employment  It  is  further  contended  that  It 
is  a  physical  impossibility  to  expect  any  one 
in  driving  railroad  spikes,  however  careful 
or  competent,  to  at  all  times  strike  them  a 
direct  blow,  and  that. even  if  that  were  pos- 
sible, the  heads  or  parts  of  the  same  are  like- 
ly to  and  (lo  break  off  and  are  thrown  at 
times  away  from  the  place  where  the  spike 
is  being  driven,  and  any  one  working  near  is 
liable  to  be  injured.  It  is  not  claimed  that 
defendant  was  negligent  in  employing  an  un- 
skilled workman.  Respondent  insists,  as  I 
understand  his  contention,  that  his  fellow 
workman  Cacda  struck  the  spike  at  the  time 


of  the  injury  a  glancing  and  heavy  blow,  and 
that  by  reason  thereof  the  head  flew  off  and 
caused  the  injury,  that  to  drive  the  spike  in 
place  no  such  force  was  required  and  that  it 
was  negligence  on  the  part  of  plaintiff's  fel- 
low workman  to  so  strike  the  spike,  and 
that  it  was  negligence  for  which  the  employ- 
er is  liable.  As  indicated,  the  mily  direct  or 
afllrmatlve  testimony  tending  to  ^ow  negli- 
gence on  the  part  of  the  defendant  or  Ita 
employ^  is  the  statement  of  the  fellow  work- 
man, Caccia,  at  the  time  of  or  immediately 
after  the  happening  of  the  accident,  that  "I 
did  it  wrong."  In  his  further  testimony  he 
stated  that  he  did  not  know  whether  he 
struck  the  spike  a  direct  or  glancing  blow; 
that  he  tried  to  strike  it  right  or  directly  on 
the  head. 

[3, 4]  All  the  members  of  this  court  agree 
that  the  district  court  erred  in  the  abmlssion 
of  the  so-called  expert  testimony.  The  ma- 
jority agree  that  the  court  should  have  grant- 
ed the  motion  of  the  defendant  for  a  non- 
suit for  the  reasons  stated  by  appellant,  and 
that  at  the  close  of  the  testimony  the  court 
should  have  granted  the  defendant's  request 
for  a  directed  verdict  for  the  reasons  as- 
signed, namely,  that  the  Injury  was  the  re- 
sult of  the  ordinary,  or  usual  risk  incident 
to  that  employment,  and  a  risk  assumed  by 
the  plaintiff  when  he  entered  that  emi^oy- 
ment  and  continued  therein. 

The  writer  is  of  tlie  opinion  that  there  Is 
testimony  in  the  record  tending  to  show  that 
the  Injury  was  caused  by  the  negligence  of  a 
fellow  servant  slight  as  that  testimony  may 
be,  that,  even  if  it  be  admitted  that  the  em- 
ployment is  Inherently  dangerous,  and  that 
accidents  may  happen  and  do  happen  in  do- 
ing such  work  in  a  careful  manner,  never- 
theless, when  there  is  testimony  showing  or 
tending  to  show  that  the  injury  resulted,  not 
from  the  inherent  danger  of  the  employment 
or  method  or  manner  of  doing  the  work,  but 
from  the  negligence  of  a  fellow  servant  in 
pursuing  that  particular  method  or  manner, 
that  it  is  then  a  question  to  be  submitted  to 
the  jury.  C.  4  O.  R.  R.  v.  Profflt  241  U.  S. 
468,  489,  36  Sup.  Ct  620,  60  U  Ed.  U02. 

But,  as  stated,  it  is  the  unanimous  Judg- 
ment of  the  other  members  of  the  court  that 
the  contentions  of  the  appellant  should  pre- 
vail and  the  case  must  tberetore  be  reversed 
and  a  new  trial  granted.  There  are  other 
assignments  of  error  which,  in  view  of  the 
conclusion  reached,  it  is  unnecessary  to  con- 
sider. 

Reversed  and  remanded,  and  a  new  trial 
granted.  Neither  party  to  recover  costs  on 
this  appeaL 

FRICK,  C.  J.,  and  McCARTZ,  CORFMAN 
and  THURMAN,  JJ.,  concur. 
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(El  UUh,  SOO) 

TAYLOR   ▼.    PALOMA    GOLD   &    SILVER 
MINING  CO.     (No.  3075.) 

(Supreme  Ck>urt  of  Utah.     Feb.  14,  191&) 

1.  Apfeai.  and  Bbsob  4=>665  —  Rscokd  — 
Abstbact— Bill  or  Exceptions. 

Where  the  printed  abstract  showed  an  ez- 
tenBion  of  time  to  file  a  bill  of  exceptions,  and 
■uch  statement  was  challenged,  the  court  must 
examine  the  record  to  determine  whether  the 
bill  was  in  tact  filed  as  stated  within  the  re- 
quired time. 

2.  Appeal  and  Ebrob  «=s511(3)— JoDOiacnx 
Roll— What  Constitutes. 

An  unsigned  order  purporting  to  extend  the 
time  for  filing  a  bill  of  exceptions  is  not  a  part 
of  the  judgment  roll,  and  cannot  be  considered 
for  any  purpose  when  it  appears  in  the  judg- 
ment roll  alone.  Dayton  t.  Free,  46  Utah,  277, 
148  Pac.  408;  Hutchison  v.  Smark,  168  Pac. 
166;    Swanson  y.  Sims,  170  Pac.  774. 

3.  Appbai.  and  EIbbob  «=9511(3>— Scofk  or 
Review — Record— Sufficiency. 

Orders  extending  time  for  filing  bill  of  ex- 
ceptions are  of  no  force  or  effect  unless  properly 
certified  by  the  trial  court  as  a  part  of  the  bill 
of  exceptions. 

4.  Appeal  and   Ebbob  4=s>662(1) — Scope  ot 
Revibw— Record— Binding  Effect. 

In  determining  whether  the  bill  of  excep- 
tiona  has  been   filed  within  the  required  time, 
the  court  on  appeal  is  bound  by  what  the  rec- 
ord shows  in  regard  thereto. 
6.  Appeal  and   Ebbob  «=3671(1)— Scops  or 

Review— Recobd — Sufficibnct. 
Where  the  record  affirmatively  shows  that 
bill  of  exceptions  was  not  filed  within  the  time 
origiDally  spedfied,  and  no  valid  order  extend- 
ing the  time  appears,  the  appeal  must  be  con- 
sidered on  Uie  judgment  roll  alone. 
6l  Appbai.  and  Ebbor  «=>90T(3)  — Scope  or 

Rkvikw  —  RacOBD— SumciENCT— Peesumcp- 

TION8. 

In  the  absence  of  proper  bill  of  exceptions 
the  court  must  presume  that  the  evidence  justi- 
fied the  findings,  and  the  findings  must  be  sus- 
tained. 

Appeal  from  District  Court,  Salt  Lake 
County;  F.  C.  Loofbourow,  Judge. 

Suit  by  S.  H.  Taylor  against  the  Paloma 
Gold  &  Silver  Mining  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

W.  R.  Hutchinson,  of  Salt  Lake  City,  for 
appellant  Walton  &  Walton,  of  Salt  Lake 
City,  for  resiwndent 

FRICK,  C.  J.  Plaintiff  commenced  this 
action  to  compel  the  defendant  a  mining  cor- 
poration, to  transfer  upon  Its  stock  books  cer- 
tain shares  of  the  capital  stock  of  said  corpo- 
ration, of  which  he  claimed  to  be  the  owner, 
and  to  Issue  to  him  new  stock  certificates  for 
the  ones  which  he  presented  for  transfer. 
The  defendant  in  its  answer  denied  that 
plaintiff  was  the  owner  of  said  stock,  and  also 
interposed  afSrmatlve  defenses  In  which  it 
averred  that  the  plaintiff  never  obtained  title 
to  said  stock ;  that  he  obtained  the  same  un- 
lawfully; and  further  pleaded  that  the  plain- 
tiff and  defendant  had  fully  compromised  and 
settled  plaintiff's  claim  to  said  stock  and  that 
for  that  reason  he  was  not  entitled  thereto. 


In  other  words,  the  defendant  pleaded  an  ac- 
cord and  satisfaction  respecting  plalntifTs 
claim  to  said  stock.  Plaintiff  filed  a  reply 
in  which  be  rdterated  his  right  and  title 
to  the  stock ;  admitted  the  settlement  and  ac- 
cord and  satisfaction  set  forth  by  the  defend- 
ant, but  averred  that  the  same  was  obtained 
by  fraud  and  duress  and  was  not  binding. 

Upon  substantially  the  foregoing  issues  a 
trial  to  the  court  resulted  in  findings  of  fact 
in  favor  of  the  defendant  upon  all  the  issues. 
Including  the  alleged  accord  and  satisfaction 
and  the  fraud  and  duress  pleaded  by  the 
plaintiff.  Judgment  was  accordingly  entered 
in  favor  of  the  defendant,  and  the  plaintiff 
appeals. 

All  the  assignments  of  error,  except  two, 
assail  the  findings  of  fact,  and  the  two  re- 
ferred to  assail  the  correctness  of  the  conclu- 
sions of  law  and  judgment  This  requires  us 
to  examine  Into  the  evidence.  The  defend- 
ant challenges  our  right  to  do  that  for  the| 
reason  that  plaintiff's  proposed  bill  of  excep- 
tions was  not  served,  settled,  and  allowed 
within  the  time  required  oy  our  statute.  The 
defendant  has  filed  a  motion  to  strike  the  bill' 
for  the  reason  just  stated. 

[1,2]  The  record  shows  that  the  motion  for 
a  new  trial  was  denied  December  30,  1916. 
■The  record  also  shows  that  the  same  was  de- 
nied while  plaintiff's  counsel  was  present  in 
court  and  that  he  at  that  time,  and  as  a  part 
of  the  order  denying  the  motion  for  a  new 
trial,  obtained  the  following  order:  'Plaln- 
tifl  Is  given  30  days  in  wblcb  to  prepare, 
serve,  settle,  and  file  his  bill  of  exceptions 
herein."  That  order  gave  the  plaintiff  until 
the  30th  day  of  January,  1917,  In  which  to  do 
the  things  specified  therein.  The  bill  of  ex- 
ceptions was,  however,  not  served  until  the 
3d  day  of  ikj>ril,  1917,  and  was  not  settled  and 
allowed  by  the  court  until  the  18th  day  of 
April,  1917.  Wte  take  notice  of  the  order 
overruling  the  motion  for  a  new  trial  merely 
because  by  Comp.  Laws  1907,  {  3197,  as 
amended  by  chapter  94,  Laws  Utah  1011,  p. 
136,  such  an  order  is  made  a  part  of  the  Judg- 
ment rolL  Counsel  for  plaintiff,  in  his  printed 
abstract  states:  "Orders  extending  time  to 
prepare,  serve,  and  file  bill  of  exceptions  en- 
tered January  27  and  Mardi  24,  1917."  Such 
a  statement  in  the  printed  abstract  unless 
challenged  by  the  adverse  party,  would  or- 
dinarily t>e  considered  as  sufficient.  Where, 
however,  the  adverse  party  challenges  the 
correctness  of  such  a  statement  we  are  re- 
quired to  examine  into  the  record  to  deter- 
mine whether  the  bill  of  exceptions  was  In 
fact  settled  and  allowed  within  the  time  re- 
quired uy  our  statute.  As  counsel  states  In 
the  abstract  there  is  Inserted  in  what  pur- 
ports to  be  the  judgment  roll  a  pretended 
order  extending  the  time  to  prepare  and  file 
plaintlfTs  bill  of  exceptions.  That  order  is, 
however,  not  a  part  of  the  judgment  roll  and 
we  cannot  consider  it  for  any  purpose.    Day- 
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ton  V.  Free,  46  Utah,  277,  148  Pat  408; 
Hutchison  V.  Smart,  169  Pac.  166;  Swanson 
V.  Sims,  170  Pac.  774. 

[3]  The  record  in  this  case,  in  and  of  itselX; 
Is  strong,  if  not  condnsive,  evidence  that  the 
rule  in  the  foregoing  cases  is  sound  and 
should  not  be  departed  from.  The  order 
wliich  it  is  claimed  was  made  on  the  27th  day 
of  January,  1917,  is  not  signed  by  any  one 
nor  filed  in  any  case,  and  is  not  authenticated 
In  any  way.  Any  person  could  at  any  time  in-i 
Bert  such  an  order  among  the  papers  wtiich, 
under  section  3197,  supra,  constitute  the  judg- 
ment roll.  While  we  are  not  intimating  that 
the  order  in  question  was  improperly  inserted 
in  this  record,  yet  what  we  do  say  Is  that 
such  orders  are  .of  no  force  or  effeot  what- 
ever unless  they  are  properly  authenticated  by 
the  trial  court  by  making  them  a  part  of  the 
bill  of  exceptions.  We  cannot  consider  them 
because  they  are  not  a  part  of  the  judgment 
roll,  nor  can  we  consider  them  as  a  part  of 
the  bill  of  exceptions  unless  the  trial  court 
has  authenticated  them  as  being  properly 
made  a  part  thereof. 

'  [4]  When  the  adverse  party  challenges  our 
right  to  examine  into  the  evidence  because 
the  same  has  not  been  properly  settled  in  a 
bill  of  exceptions,  we  are  required  to  examine 
the  whole  record  to  determine  whether  the 
bill  has  ueen  settled  within  the  time  required 
by  our  statute  and  we  are  bound  by  what 
the  record  discloses  respecting  that  matter. 

[6]  The  record  in  this  case  aiflrmatively 
shows  that  the  plaintiff's  bill  of  exceptions 
was  not  settled  within  the  time  required  by 
our  statute,  and,  further,  the  record  does  not 
show  any  proper  order  extending  tbe  time 
within  which  tbe  bill  of  exceptions  could  be 
settled  and  aUowed  under  the  statute.  Tbe 
record'  shows  that  defendant's  counsel  chal- 
lenged plaintiff's  right  to  settle  the  bill  of 
exceptions  when  it  was  served.  It  was  an 
easy  matter,  therefore,  to  have  the  alleged 
orders  extending  the  time  within  which  to 
settle  and  allow  the  bill  made  a  part  of  the 
bill  and  to  have  the  trial  court  certify  to  th^r 
correctness.  Had  that  been  done,  defendant's 
motion  to  strike  would  necessarily  have  to 
fail.  For  the  reasons  Just  stated  we  are  not 
permitted  to  consider  plaintlC  s  proposed  bill 
of  exceptions  in  this  case,  and  hence  the  mo- 
tion to  strike  must  prevail.  The  appeal  must 
therefore  be  considered  on  the  Judgment  roll 
alone. 

[•]  As  before  stated,  the  principal  assign- 
ments challenge  the  sufficiency  of  the  evi- 
dence to  sustain  tbe  findings  of  fact  In  the 
absence  of  a  proper  bill  of  exceptions  we  are 
bound  to  presume  that  the  evidence  justified 
tbe  findings,  and  hence  they  must  be  sus- 
tained. The  other  assignments  relate  to  the 
conclusions  of  law  and  Judgment.  After  ex- 
amining the  findings  we  are  forced  to  the  con- 
clusion that  neither  of  the  foregoing  assign- 
ments can  prevail.    The  conclusions  of  law 


are  clearly  supported  by  the  findings,  and  the 
Judgment  follows  the  conduslohs  of  law. 

In  view  of  the  foregoing  there  is  but  one 
result  i)ermissible,  and  that  is  to  affirm  the 
Judgment  with  costs  to  tbe  defendant  Such 
is  the  order. 

McCARTT,  COKFMAN,  THUBMAN,  and 
GIDE»N,  JJ.,  concur. 


(51  Utah.  Ui) 
HAMMOND  V.  WALI*     (No.  8167.) 
(Supreme  Court  of  Utah.    Dec.  28,  1917.    R^ 
hearing  Denied  Feb.  8,  1918.) 

1.  MOBTOAGES  ie=s>559(l)— FOKECLOSUBB— PKB- 
aONAL  IiIABIUTY. 

Under  Comp.  liSws  1907,  U  3498,  3499. 
3503,  ai  to  sales  on  foreclosure,  the  court  can 
impose  a  personal  liability  on  the  mortgagor 
only  after  having  ordered  a  sale  of  the  property, 
and  after  the  sale  has  been  had  according  to 
law  and  a  deficiency  appears.^ 

2.  MoBTOAOES  €=9559(2)— Fobkolob'Obb—Fbb- 

SONAL    LlABIUTT. 

The  remedy  pointed  out  by  such  statutes 
cannot  be  said  to  be  merely  cumulative  so  as  to 
warrant  a  court  of  equity  in  granting  any  re- 
lict known  to  the  courts,  since  Comp.  liaws 
1907,  I  2489,  provides  that  the  Revised  Laws 
establish  the  law  respecting  their  subjects ;  such 
statutes  being  mandatory. 

3.  COCBTS    «=>18    —   JUBISDICTION    —    LANDS 

IN  Otheb  State — ^Fobeclosube. 
Where  lands  in  Utah  and  in  Idaho  were 
mortgaged,  a  Utah  court,  having  decreed  fore- 
closure and  tbe  sale  having  been  made  under 
an  erroneous  description,  had  the  power,  oa 
proper  petition,  to  reform  tbe  deed  and  mort- 
gage so  as  to  properly  describe  the  lands  and  to 
vacate  the  former  sale  and  satisfaction,  but 
could  not  foreclose  the  mortgage  on  the  Idaho 
lands  and  order  the  Utah  sheriff  to  sell  the  Ida- 
ho lands. 

4.  Contempt     0=321  —  Disobeuiencs  —  Void 
Coubt  Obdeb— Effect. 

Where  a  Utah  court  made  a  void  order  for 
foreclosure  of  mortgage  on  lands  in  Idaho,  and 
further  ordered  the  mortgagor  to  make  a  deed 
to  such  lands,  his  refusal  to  make  such  deed  did 
not  place  him  in  contempt  of  court,  since  he 
was  entitled  to  wait  until  there  had  been  a  legal 
sale  of  the  mortgaged  premises,  and  tbe  court 
order  was  absolutely  void. 

6.    MOBTaAOE8<S=>281r-SALBST  MOBTOAOOK— 
PuBCHASEB'B   IiIABIUTY. 

Clause  in  deed,  reciting  that  the  purchaser 
bought  subject  to  all  liens,  mortgages  and  in- 
cumbrances, did  not  constitute  upon  his  part 
an  agreement  with  the  mortgagee  to  pay  the 
Inortgage. 

Habeas  corpus  by  Ia  I.  Hammond  against 
I.  O.  Wall.    Petitioner  discharged. 

Hammond  dc  Hammond,  of  Salt  TiOke  City, 
for  plaintiff.  A.  O.  Hateh,  of  Heber,  and  H. 
A  Walton,  of  Salt  Lake  City,  for  defendant 

FRICK,  C.  J.  The  plaintifl,  hereinafter 
called  petitioner,  filed  his  petition  In  this 
court,  in  which  he  alleged  that  he  was  un- 
lawfully restrained  of  Ws  liberty  by  the 
above-named  defendant,  who  is  the  sheriff 


i  BoucotsU  T.  Jseobsen.  W  TTtah,  1«S,  104  Pao.  IIT, 
16  L.  R,  A.  (N.  B.)  898;  Cobum  T.  Bartbolomsw, 
167  Pao.  1166. 
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of  Wasatch  connty,  Utah.  The  petition  was 
filed  November  13,  1917,  In  which  the  cause 
of  detention  was  set  forth.  Thereafter,  and 
before  the  hearing,  petitioner  filed  an  amend- 
ment to  the  petition  in  which  the  cause  of  the 
alleged  illegality  of  the  detention  was  more 
fully  set  forth.  A  writ  of  habeas  corpus  was 
duly  Issued  as  prayed,  to  which  the  defend- 
ant made  return  as  provided  by  our  statute. 
The  arrest  and  detention  of  the  petition- 
er, which  he  alleges  are  unlawful,  are  based 
upon  certain  proceedings  had  In  the  district 
court  of  Wasatch  county,  Utah,  in  which  the 
Bank^  of  Heber  City,  a  corporation,  herein- 
after called  bank,  was  plaintiff  and  J.  W. 
Musser,  Bose  B.,  his  wife,  Barr  W,  Musser, 
Leah  M.,  his  wife,  hereinafter  styled  mort- 
gagors, and  a  number  of  others,  including 
the  petitioner,  were  defendants.  The  record 
of  the  proceedings  in  the  actions  out  of  which 
this  proceeding  arises,  as  it  is  presented  by 
both  the  petitioner  and  the  defendant,  is  very 
voluminous.  The  controlling  facta,  very 
briefly  stated,  are  as  follows:  On  December 
16,  1915,  said  bank,  in  an  acti<m  which  was 
then  pending  in  the  district  court  of  Wa- 
satch county  against  said  mortgagors,  to  fore- 
close a  mortgage,  obtained  a  Judgment  for 
tbe  sum  of  $10,600,  and  a  decree  foredosing 
the  mortgage  which  was  executed  by  said 
mortgagors  to  said  bank  on  lands  a  part  of 
which  were  situated  in  Duchesne  county, 
Utah,  and  a  part  in  Franklin  county  of  the 
state  of  Idaho.  The  lands  in  Duchesne  coun- 
ty were  subsequently  made  a  part  of  Wasatch 
county.  The  lands  in  Idaho  were  described 
In  said  mortgage  as  lots  3  and  4,  and  the 
south  halt  of  the  northwest  quarter  of  sec- 
tion 3,  township  15  south,  range  38  east  of 
-Boise  meridian,  containing  163.87  acres.  The 
district  court  of  Wasatch  county,  Utah,  en- 
tered a  decree  foreclosing  the  mortgage  on 
both  the  Utah  and  Idaho  lands,  and  order- 
ed the  sheriff  of  the  county  to  sell  the  same 
and  apply  the  proceeds  of  the  sale  la  dis- 
cbarge of  such  mortgage.  The  sheriff  made 
return  that  he  had  sold  the  lands  lying  in 
Utah  and  in  Idaho  to  the  bank  for  the  sum 
of  $9,000,  of  which  amount  he  obtained  $7,- 
200  from  the  Idaho  lands.  He  therefore 
credited  on  the  bank's  Judgment  said  sum 
of  $9,000,  less  the  costs,  amounting  to  $42.20, 
leaving  the  amount  to  be  credited  on  said 
judgment  tbe  sum  of  $8,957.80,  which  was 
duly  credited  thereon.  After  said  Judgment 
of  foreclosure  and  the  sale  of  said  mort- 
gaged premises  the  bank  discovered  that 
there  was  a  mistake  in  the  description  of 
said  Idaho  lands,  and  that  tbe  same  were 
described  as  being  in  section  3  wh«i  in  truth 
and  in  fact  the  same  were  situated  in  section 
2,  township  and  range  aforesaid.  The  bank 
also  discovered  that  said  Idaho  lands  were 
erroneously  described  in  the  deed  by  which 
the  mortgagors  obtained  the  title  thereto,  and 
that  the  description  in  said  deed  was  the 
came  as  in  the  mortgage  aforesaid.  After 
tbe  bank  dlscpvered  said  mistakes  It  then 


commenced  another  &ctlon  In  Wasatch  coun- 
ty against  all  of  the  defendants  in  the  first 
action  and  against  some  others,  in  which  lat- 
ter action  it  set  forth  all  of  the  foregoing 
facts,  and  also  set  forth  that  the  petitioner, 
on  the  6th  day  of  December,  1915,  purchased 
the  Idaho  lands  from  the  mortgagors,  and 
that  the  same  were  conveyed  to  him  by  prop- 
er deed  of  conveyance  in  whldi  said  lands 
were  correctly  described  as  being  in  section 
2,  township  and  range  aforesaid,  and  that 
tbe  deed  to  tbe  petitioner  contained  the  fol- 
lowing clause,  to  wit : 

"Subject  however,  to  all  liens,  mortgages,  or 
other  incumbrances  of  any  kind  or  nature  what- 
ever now  of  record  in  the  office  of  tiie  county 
recorder  of  said  Franklin  county,  Idaho,  which 
are  existing  liens  or  incumbrances  on  said  prop- 
erty, reference  to  which  records  is  hereby  made 
for  a  full  and  complete  description." 

Tbe  bank  also  alleged,  and  the  court  found, 
that  when  the  petitioner  purchased  said 
lands  he  had  actual  notice  of  the  bank's 
mortgage,  and  that  the  consideration  he  paid 
therefor  was  merely  a  sum  equal  to  the 
value  of  the  equity  of  redemption.  It  also 
apepars  from  the  record  that  the  petitioner 
thereafter  conveyed  a  portion  of  said  lands 
to  one  Harrison  Hill,  subject,  however,  to 
the  lien  of  said  mortgage.  In  view  of  tbe 
court's  Judgment  this  feature  Is  not  materi- 
al, and  will  not  be  referred  to  hereafter.  In 
brief,  all  of  the  transactions  respecting  said 
mortgaged  lands  are  fuUy  m^e  to  ai^ear 
In  the  bank's  complaint,  and  It  was  there 
alleged  that  all  of  the  parties  to  said  action 
had  actual  knowledge  of  the  paramount  and 
prior  Interest  of  the  bank  in  said  lands,  and 
that  whatever  interest  that  was  claimed  by 
any  one  In  or  to  said  lands  was  subject  to 
the  Interest  and  right  of  said  bank.  The 
bank  prayed  for,  and  obtained,  a  decree 
whereby  the  sale  of  the  Idaho  lands  and  the 
satisfaction  of  the  former  decree  to  the  ex- 
tent of  the  sum  of  $7,200  received  for  said 
Idaho  lands  was  vacated  and  set  aside;  the 
deed  and  mortgage  aforesaid  were  reformed 
so  as  to  correctly  describe  said  Idaho  lands; 
that  said  mortgage  as  reformed,  to  the  ex- 
tent that  it  covered  the  Idaho  lands,  was 
again  ordered  foreclosed,  and  said  Idaho 
lainds  were  ordered  sold  by  the  sheriff  of 
Wasatch  county,  Utah,  who  was  appointed 
as  "commissioner  of  this  court";  that  "said 
sale  be  made  as  provided  by  the  laws  of 
the  state  of  Utah  for  the  sale  of  real  es- 
tate under  execution,"  that  said  sheriff, 
after  the  time  for  redemption  has  expired, 
and  "no  redemption  being  made,  execute  a 
deed  to  the  purchaser  or  ptircbasers  of  the 
said  mortgaged  premises  at- said  sale."  The 
court  further  decreed  that  the  petitioner  and 
the  other  defendants,  especially  naming  them, 
after  the  period  of  redemption  provided  by 
the  laws  of  Utah  has  expired  and  after  said 
sheriff  has  executed  a  deed  as  aforesaid,  shall 
also  "make,  execute,  and  deliver  to  said  pur- 
chaser or  purchasers  a  good  and  sufficient 
quitclaim  deed,  quittlwlmlng  and  conveying 
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to  the  purdiaserg  all  of  the  right,  interest, 
claim,  and  demtind  of  the  said  defendant's 
and  each  of  them  in  and  to  the  said  premises 
and  every  part  thereof,  and  in  the  meantime 
each  and  all  of  said  defendants  are  enjoined 
and  restrained  from  transferring  or  incum- 
bering said  lands  or  the  title  thereta"  l^ere 
are  many  other  matters  referred  to  In  said 
decree,  but  the  foregoing  are  suflScient  to  il- 
lustrate the  real  questions  involved  in  this 
proceeding. 

The  sheriff  of  Wasatch  county,  as  direct- 
ed, again  offered  said  Idaho  lands  for  sale 
In  said  Wasatch  county,  and  again  sold  the 
same,  and  after  the  period  of  redemption 
under  the  laws  of  Utah  had  expired  he  exe- 
cuted a  sheriff's  deed  for  said  lands  to  the 
purchaser  thereof.  Thereafter  a  demand  was 
made  upon  the  petitioner  to  execute  and  de- 
liver 8  quitclaim  deed  to  the  purchaser  of 
said  Idaho  lands,  which  he  refused  to  do. 
He  was  accordingly  adjudged  to  be  in  con- 
tempt of  court,  and  was  arrested,  and  is  now 
being  restrained  of  his  liberty  for  the  rea- 
sons stated. 

The  petitioner's  counsel  contend  that  he  is 
being  unlawfully  restrained  of  his  liberty  for 
the  reason  that  the  district  court  of  Wasatch 
county  was  without  power  or  Jurisdiction  to 
foreclose  the  mortgage  on  the  Idaho  lands 
and  to  order  the  sale  thereof,  and  that  it  ex- 
ceeded its  Jurisdiction  in  requiring  him  to 
execute  and  deliver  a  quitclaim  deed  to  the 
purchaser  of  said  lands,  etc.  Upon  the  oth- 
er hand,  the  defendant  insists,  with  much 
vigor,  that  in  view  that  the  district  court 
had  jurisdiction  of  the  subject-matter  and  of 
the  person  of  the  petitioner,  It  had  full  pow- 
er and  Jurisdiction  to  require  him  to  execute 
the  quitclaim  deed.  In  other  words,  the 
contention  is  that  in  view  that  it  was  ad- 
judged that  the  petitioner  held  the  title  to 

°  the  Idaho  lands  subject  to  the  rights  of  the 
bank,  and  that  it  was  alleged  that  the  peti- 
tioner had  no  interest  in  said  lands,  but 
merely  held  the  legal  title  thereto — that  is, 
that  he  merely  held  the  equity  of  redemp- 
tion— the  court  had  ample  power  and  author- 
ity to  require  him  to  convey  that  title  to  any 
person  who  purchased  the  lands  at  the  sher- 
iff's sale.  In  this  connection  counsel  concede 
that  the  court's  order  to  the  sheriff  of  Wa- 
satch county  to  sell  the  Idaho  lands,  and  the 
sheriff's  acts  in  selling  the  same,  were  with- 
out authority  of  law,  but  they  insist  that  for 
the  reason  that  the  title  wa^  not  passed  by 
the  sheriff's  deed  the  court  had  the  power  to 
require   the  petitioner   to  convey   the   title 

^  which  he  held  without  right  to  the  purchas- 
er, and  that  said  power  especially  existed 
because  the  order  to  convey  was  part  of  the 
decree. 

[1]  Counsel  on  both  sides.  In  support  of 
their  contentions,  have  referred  to  numerous 
cases,  to  some  of  which  we  shall  refer  later. 
In  view,  however,  of  the  peculiar  provisions 
of  our  statute  relating  to  the  foreclosure  of 
mortgages,  the  cases  cited  by  counsel  can  be 


given  but  little,  if  any,  effect.    Onr  statute 
(Comp.  Laws  ld07,  S  3498)  provides: 

"There  can  be  but  one  action  for  the  recovery 
of  any  debt  or  the  enforcement  of  any  right  se- 
cured by  mortgage  upon  real  estate  or  personal 
property,  which  action  must  be  in  accordance 
with  the  provisions  of  this  chapter.  Judgment 
shall  be  given  adjudging  the  amount  due,  with 
costs  and  disbursements,  and  the  sale  of  the 
mortgaged  property,  or  some  part  thereof,  to 
satisfy  said  amount,  and  directing  the  sheriff  to 
proceed  and  'sell  the  same  according  to  the  pro- 
visions of  law  relating  to  sales  on  execution. 
Such  judgment  may  be  docketed  at  any  time." 

Section  3499  reads  as  follows: 

"If  it  appears  from  the  return  of  the  officer 
making  the  sale  that  the  proceeds  are  insuffi- 
cient, and  a  balance  still  remains  due,  execu- 
tion may  be  issued  for  such  balance  as  in  other 
cases;  but  no  such  execution  shall  issue  until 
after  the  sale  of  the  mortgaged  property  and  the 
application  of  the  amount  realized  as  aforesaid." 

The  only  other  section  that  is  material 
here  is  section  3503,  which  reads : 

"Sales  of  real  estate  under  judgments  of 
foreclosure  of  mortgages  and  liens  are  subject 
to  redemption  as  in  case  of  sales  under  execu- 
tion." 

We  have  had  occasion  to  construe  the  fore- 
going sections  In  Boucofski  v.  Jacobsen,  36 
Utah,  165,  104  Pac  117,  26  L.  E.  A.  CN.  S.) 
89&  In  that  case,  in  following  the  Supreme 
Court  of  California,  from  which  state  our 
statute  is  taken,  we,  in  effect,  held  that  ac- 
tions to  foreclose  mortgages  under  our  stat- 
ute are  essentially  actions  in  rem ;  that  until 
the  mortgaged  property  is  sold  and  the  pro- 
ceeds of  sale  are  applied  in  discharge  of  the 
mortgage,  there  is  no  personal  liability  on 
the  part  of  the  mortgagor,  and  "that  the 
personal  liability  of  the  mortgagor  cannot, 
without  his  consent,  be  enforced  until  after 
the  sale  and  for  the  deficiency  only."  We, 
in  a  very  recent  case,  Coburn  v.  Bartholomew, 
167  Pac.  1156,  reaffirmed  the  doctrine  laid 
down  In  Boucofski  v.  Jacobsen.  In  this  ju- 
risdiction, therefore,  the  courts,  in  mortgage 
foreclosure  cases,  can  impose  a  personal  liabil- 
ity on  the  mortgagor  only  after  having  order- 
ed a  sale  of  the  mortgaged  property  and  aft- 
er the  sale  thereof  has  been  had  according  to 
law,  and  then  he  may  be  held  liable,  only  in 
case  there  Is  a  deficiency.  The  cases  dted 
by  the  defendant,  in  which  it  Is  held  that 
where  a  court  of  equity  has  jurisdiction  of 
the  subject-matter  and  of  the  person  of  the 
defendant  the  court  may  require  him  to  con- 
vey lands  situated  within  a  foreign  juris- 
diction when  the  suit  and  the  "remedy  grant- 
ed directly  affect  and  operate  upon  the  per- 
son of  the  defendant  and  not  upon  the  sub- 
ject-matter, although  the  subject-matter  is 
referred  to  in  the  decree,"  have  no  applica- 
tion here.  Among  the  cases  referred  to  by 
counsel  are  the  following:  Butterfield  v. 
Nogales  Copper  Co.,  9  Aria.  212,  80  Pac. 
345;  Noble  v.  Orandin,  125  Mich.  383,  8* 
N.  W.  465;  Bevans  v.  Murray,  251  111.  603, 
98  N.  E.  546;  Gordon  v.  Munn,  81  Kan.  537. 
106  Pac.  286,  25  L.  B.  A.  (N.  S.)  917;  Bowler 
y.  Bank,  21  S.  D.  440, 118  N.  W.  618. 130  Am. 
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St  Rep.  725;  and  TlOe,  etc.,  Co.  ▼.  Title,  et&, 
Co.,  171  Cal.  173,  152  Pac,  542-553. 

[I]  As  already  pointed  out,  under  our  stat- 
ute in  mortgage  foreclosures,  both  the  suit 
and  the  remedy  do  not  and  cannot  operate 
upon  the  mortgagor  personally,  although 
he  ts  a  defendant  in  the  action  unless  and 
until  the  remedy  against  the  mortgaged 
property  Is  exhausted.  Nor  can  It  be  said 
that  the  remedy  pointed  out  by  our  statute 
la  cumulative  merely,  and  that  a  court  of 
equity  may,  nevertheless,  grant  any  relief 
knowu  to  such  courts.  Comp.  Laws,  1007, 
i  24S9,  in  part  provides: 

'The  Revised  Statutes  establish  the  law  of 
this  state  respecting  the  subjects  to  which  they 
relate,"  etc. 

The  statute  is  therefore  mandatory,  and, 
having  spoken  upon  the  subject  of  mortgage 
foreclosures,  its  mandate  must  be  obeyed  by 
all  courts.  To  the  extent  that  the  doctrine 
of  the  cases  last  referred  to  is  contrary  to 
our  statute  they  cannot  be  given  effect  In 
this  Jurisdiction. 

Under  a  statyte  like  ours  the  doctrine  stat- 
ed by  the  author  of  Rorer  on  Judicial  Sales, 
I  6S,  is  applicable.  The  author,  In  speaking 
of  Jurisdiction,  says: 

"Lands  lying  in  one  state  cannot  be  reached 
or  sold  under  order,  licence,  or  decree  of  a  oonrt 
entered  in  a  different  state.  The  jurisdiction 
is  local.    The  lex  lod  rei  sitse  governs." 

The  same  doctrine  Is  laid  down  by  the  Su- 
preme Court  of  Michigan  In  Richards  ▼. 
Boyd,  124  Mich.  396,  83  N.  W.  108.  A  mere 
cursory  examination  and  comparison  of  the 
two  Michigan  cases,  the  one  dted  by  the  de- 
fendant, to  wit;  Noble  V.  Grandin.  125  Mich. 
383,  84  N.  W.  465,  and  the  other  cited  by  the 
petitioner,  namely,  Richards  v.  Boyd,  124 
Mich.  396,  83  N.  W.  106,  will  at  once  disclose 
the  distinction  courts  make  between  an  ac- 
tion, the  ultimate  purpose  of  which  is  to 
foreclose  a  mortgage  and  one  which  merely 
"operates  directly  upon  the  person  of  the 
defendant,"  as  was  the  case  in  all  of  the 
cases  cited  by  the  defendant,  and  to  which 
reference  hns  been  made. 

131  Defendant's  counsel,  however,  insist 
that  the  case  out  of  which  the  present  pro- 
ceeding arises  was  such  as  to  confer  Juris- 
diction upon  the  district  court  to  require  the 
petitioner  to  convey  the  title  to  the  mort- 
gaged lands  In  Idaho,  since  he  held  the 
same  subject  to  the  rights  of  the  mortgagee, 
and  for  the  reason  that  the  order  requiring 
him  to  convey  operated  directly  upon  the 
person  of  the  petitioner  of  which  the  court 
bad  Jurisdiction.  There  can  be  no  doubt  of 
the  court's  Jurisdiction  respecting  the  mat- 
ters set  forth  In  the  complaint,  in  so  far 
as  they  related  to  the  reformation  and  correc- 
tion of  the  deed  and  mortgage,  the  vacating 
of  the  former  sale  and  the  former  satisfac- 
tion, and  in  determining  the  rights  and  lia- 
bilities of  the  parties  to  the  action,  including 
the  petitioner.  When  the  court,  however, 
bad  granted  the  bank  the  relief  Just  outlined 


and  had  reformed  and  established  its  mort 
gage  the  court  was  powerless,  under  our 
statute,  to  proceed  further.  It  was  powerless 
to  foreclose  the  mortgage  on  lands  lying  In 
Idaho  and  to  order  the  sheriff  of  Wasatch 
county  to  sell  those  lands  and  to  apply  the 
proceeds  in  satisfaction  of  the  mortgage. 
The  law  clothed  the  sheriff  with  no  such 
power,  and  the  court  was  powerless  to  Invest 
him  therewith.  The  district  court  had  Ju- 
risdiction to  grant  the  relief  respecting  the 
reformation  of  the  deed  and  mortgage,  since 
to  that  extent  the  action  was  merely  in  per- 
sonam and  operated  only  on  the  persons  in- 
terested in  the  transactions  and  in  the  mort- 
gaged premises.  34  Cyc.  964.  Moreover,  to 
that  extent  the  relief  was  merely  ancillary 
to  the  final  remedy,  which  was  to  foreclose 
the  mortgage  and  to  subject  the  Idaho  lands 
to  the  payment  thereof.  4  Poraeroy,  E!q.  Jur. 
(3d  E}d.)  i  1375.  Had  the  district  court  re- 
frained from  further  action  no  one  would 
now  be  permitted  to  assail  its  decree.  The 
court,  however,  did  not  stop  there,  but  order- 
ed the  sheriff  of  Wasatch  county  to  do  some- 
thing it  had  no  power  to  order  him  to  do; 
and  after  the  sheriff  had  executed  a  void  or- 
der the  court,  in  order  to  cur6  any  defect  in 
the  order  it  was  powerless  to  make,  further 
ordered  the  petitioner  to  execute  a  quitclaim 
deed  to  the  purchaser  of  the  mortgaged  prem- 
ises. It  is  for  refusing  to  obey  that  order, 
which  the  court  had  no  power  to  make,  that 
the  petitioner  is  adjudged  to  be  in  contempt 
The  record  therefore  presents  a  case  where 
a  court  of  equity  had  Jurisdiction  of  the  sub- 
ject-matter and  also  of  the  person  of  the  pe- 
titioner, but  where  the  court  exceeded  its  Ju- 
risdiction In  requiring  a  party  to  the  action 
to  do  something  the  court  could  not  require 
of  him. 

If  it  shall  be  held  that  the  district  conrt 
had  the  power  to  make  the  order  of  sale  and 
to  require  the  petitioner  to  execute  a  quit- 
claim deed  to  the  purchaser  ^because  the  pe- 
titioner had  succeeded  to  the  title  of  the ' 
mortgagors  of  the  mortgaged  premises  sub- 
ject to  the  mortgage  after  the  mortgage  was 
executed,  then  it  follows  that  the  court  has 
the  power  in  any  foreclosure  suit  to  compel 
the  holder  of  the  legal  title,  that  is,  of  the 
equity  of  redemption;  to  convey  the  same 
to  the  purchaser  of  the  mortgaged  premises 
after  sale.  Indeed,  why  may  not  a  court, 
however  erroneous  such  an  order  may  be, 
order  the  holder  of  the  legal  title  to  convey 
the  same  to  the  mortgagee  before  sale?  That 
is  In  effect  what  the  court  did  in  this  case, 
since  the  order  of  sale  was  stlllbom  and  of 
no  effect.  What  Is  true  of  the  order  of  sale 
is  likewise  true  of  the  sale  Itself.  We  have 
a  case,  therefore,  where  the  court  did  not 
have  jurisdiction  to  make  the  particular  or- 
der In  question,  although  it  had  jurisdiction 
of  the  subject-matter  and  of  the  person  of 
the  petitioner.  Stating  it  in  another  form, 
the  court  exceeded  its  Jurisdiction  in  requir- 
ing the  petitioner  to  execute  the  quitclaim 
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deed.  This  caK,  therefore,  dearly  falls 
within  tlie  doctrine  announced  in  the  follow- 
ing cases:  Ex  parte  Rowland,  104  TT.  S.  601, 
26  L.  Ed.  861 ;  Ex  parte  Lange,  18  Wall.  (U. 
S.)  176,  21  li.  Ed.  872;  People  v.  Llscomb, 
60  N.  T.  569,  19  Am.  Rep.  211.  See,  also, 
Bailey,  Habeas  Corpus,  262  et  seq.,  where 
will  be  found  a  full  discussion  of  the  doctrine 
Just  referred  to. 

The  case  of  Ex  parte  Rowland  on  principle 
la  not  distinguishable,  from  the  case  at  bar. 
In  that  case  the  lower  court  directed  certain 
officials  to  do  an  act  which,  under  the  law, 
they  did  not  have  the  power  to  do.  The  of- 
ficers refused  to  act,  and  the  court  commit- 
ted them  for  contempt  The  officers  instltu- 
ed  proceedings  in  habeas  corpus  in  the  Su- 
preme Court  of  the  United  States,  and  that 
court  held  that  the  lower  court  had  exceed- 
ed its  authority  in  making  the  order,  and 
hence  the  same  was  TOid.  In  the  course  of 
the  opinion  Mr.  Chief  Justice  Waite,  speak- 
ing for  the  court,  at  page  612  of  104  U.  S. 
(26  h.  Ed.  861),  said : 

"If  the  command  of  the  peremptory  writ  of 
mandamus  was  in  all  respects  such  as  the  cir- 
cuit court  had  jurisdiction  to  make,  the  proceed- 
ings for  the  contempt  are  not  reviewable  here. 
But  if  the  command  was.  in  whole  or  in  part  be- 
yond the  power  of  the  court,  the  writ,  or  bo 
much  as  was  in  excess  of  jurisdiction,  was  void, 
and  the  court  had  no  right  in  law  to  punish  for 
any  contempt  of  its  unauthorized  requirements. 
Sudi  is  the  settled  rule  of  decision  in  this  court. 
Ex  parte  Lange,  18  Wall.  163  [21  L.  Ed.  872] ; 
Ex  parte  Parks.  93  U.  S.  18  [23  li.  Ed.  7871 ; 
Ex  parte  Siebold,  100  U.  S.  371  [25  I*  Ed. 
717];  Er  parte  Virginia,  100  U.  S.  889  [26  L. 
Ed.  676]." 

[4]  The  order  of  the  district  court  requiring 
the  sherifF  of  Wasatch  county  to  sell  the  Ida- 
ho lands  was  utterly  Yold.  If  the  sheriff, 
therefore,  had  refused  to  comply  therewith 
and  the  court  had  committed  him  for  con- 
tempt and  he  were  here  complaining,  we,  Bn- 
der  the  authorities  above  cited,  would  be  re- 
quired to  discharge  him.  Now,  In  view  of 
onr  mortgage  foreclosure  statute,  which  we 
have  set  forth,  there  never  has  be«i  a  legal 
sale  of  the  mortgaged  premises,  and  hence 
the  period  of  redemption  has  not  expired. 
Indeed,  it  has  not  even  commenced.  Comp. 
Laws  1907,  1 3263,  permits  redemption  "with- 
in six  months  after  the  sale."  The  petition- 
er, under  the  statute,  had  the  right  to  re- 
deem the  land  as  provided  In  said  section. 
He  bad  the  right,  however,  to  wait  until  the 
land  was  legally  sold  so  that  he,  as  the  stat- 
ute prescribes,  could  ascertain  "the  amount 
of  bis  [the  purchaser's]  purchase."  That 
could  be  ascertained  only  after  a  legal  sale 
of  the  mortgaged  premises. 

It  must  not  be  assumed  that  the  court's 
order  In  this  case  merely  constituted  error. 


The  effect  of  the  order  Is  precisely  the 
same  as  any  order  or  judgment  which  Is  In 
excess  of  the  pleadings  and  issues  in  a  ease. 
Where  the  court  transcends  the  pleadings 
and  issues  its  orders  are  not  voidable,  but 
void.  In  attempting  to  foreclose  the  mort- 
gage on  the  Idaho  lands  the  court  clearly 
transcended  its  powers,  and  all  that  was 
done  in  that  regard  was  void.  After  the 
court  had  reformed  the  mortgage  and  had 
determined  the  rights  of  the  parties  to  the 
action,  it  had  exhausted  its  powers.  It  could 
not  enforce  its  decree  against  the  lands  ly- 
ing In  Idaho  any  more  than  It  could  order 
the  sale  of  property  in  Idaho  under  execu- 
tion to  satisfy  a  judgment  obtained  in  Utah 
in  a  law  case.  The  bank  may  readily  en- 
force Its  judgment  by  suing  upon  it  in  the 
Idaho  courts,  and  may  there  foreclose  the 
mortgage  and  sell  the  lands  to  discharge  the 
mortgage  debt 

[E]  Some  dalm  is,  however,  haade  by  the 
defendant  that  the  petitioner,  In  legal  effect, 
had  promised  to  pay  the  bank  the  amount 
due  on  the  mortgage,  and  that  he  did  not 
act  In  good  faith  in  purchasing  the  lands 
from  the  mortgagors,  but  in  doing  that  in- 
tended to  defraud  the  bank.  There  la,  how- 
ever, nothing  in  the  contention  that  the  pe- 
titioner had  pnmiised  to  pay  the  bank.  The 
clause  in  the  deed,  which  was  the  only  obli- 
gation assumed  by  the  petitioner,  was  set 
forth  in  the  bank's  complaint  The  petition- 
er did  not  promise  to  pay  anything  or  any 
one,  but  as  it  is  expressed  in  the  deed,  he 
bought  the  land  subject  to  all  liens  existing 
against  it  The  bank  did,  however,  not  seek 
to  recover  the  an^ount  secui^d  by  the  mort- 
gage from  the  petitioner,  but  wbiat  it  sou^t 
to  do  was  to  reform  the  mortgage,  and  after 
it  was  reformed  to  subject  the  Idaho  lands 
to  the  payment  of  the  mortgage  debt  notwlth- 
standiog  any  claim  that  the  petitioner  pre- 
ferred against  said  lands.  The  bank,  after 
having  succeeded  in  having  the  mortgage 
reformed,  and  having  it  declared  a  first  lien 
on  the  Idaho  lands,  sought  more^  and  the 
court  granted  It  more,  and  In  doing  so  the 
court  exceeded  its  powers  and  jurisdiction. 
To  the  extent,  therefore,  that  the  court  ex- 
ceeded its  jurisdiction,  as  hereinbefore  ex- 
plained, the  orders  of  the  court  are  void  and 
of  no  effect.  The  Judgmrat  committing  the 
petitioner  for  contempt  Is  therefore  void  and 
of  no  force  w  effect. 

The  judgment  of  this  court,  therefore,  is 
that  the  petitioner  be,  and  he  hereby  Is,  dis- 
charged from  further  restraint  and  that  he 
recover  his  costs  of  this  proceeding. 

McOARTZ,  CORFMAN,  TBVBMAN,  and 
OIDEON,  JJ.,  concur. 
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(51  Utah,  6M) 

MOOSB  T.   OALIOHEB  liIACHINEBT   CO. 
(No.  3140.) 

(Sapreme  Court  o£  Utah.     Feb.  14,  1918.) 

Mabteb  and   Sbevaht  «=>238(12)— Oontbib- 

UTOBT   NeQLIOENCE. 

A  aervant,  working  near  an  open  eleTator 
shaft  guarded  only  by  a  channel  iron  36  inches 
from  uie  floor,  who  went  on  his  bands  and  kncea 
into  a  cylindrical  iron  tank  to  smooth  its  edg- 
es, and  in  the  process  rolled  it  into  the  shaft, 
was  negligent^ 

Gideon,  J.,  dissentiiig. 

Appeal  from  District  Court,  Salt  Lake 
County;  Gea  F.  Goodwin,  Judge. 

Action  by  J.  E.  Moose  against  the  GaUgher 
Machinery  Company,  a  corporation.  Judg- 
ment on  verdict  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Stephens  &  Smith  and  James  A.  Stomp, 
all  of  Salt  Lake  City,  for  appellant  WiUard 
Hanson,  of  Salt  Lake  City,  for  respondent 

CQRFMAN,  J.  Plaintiff  brought  this  ac- 
tion to  recover  damages  for  personal  Injuries 
alleged  to  have  been  sustained  by  him  while 
tn  the  employ  of  the  defendant  The  com- 
plaint charges  negligence  on  the  part  of  the 
defendant  The  answer  of  defendant  denies 
all  negligence  on  Its  part  and  for  affirma- 
tive defense  alleges  negligence  of  the  plain- 
tiff, assumption  of  risk,  and  carelessness  and 
negligence   of  plaintiff's  fellow   servants. 

The  facts  aa  developed  by  the  testimony 
given  at  the  trial  were,  substantially,  as 
follows:  On  the  22d  day  of  May,  1916,  the 
plaintiff  was  employed  by  defendant  as  a 
sheet  metal  worker  In  Its  two-story  building 
used  for  manufaxrturlng  purposes  In  Salt 
Lake  City.  This  building  was  equipped  with 
an  elevator  running  from  the  first  to  the  sec- 
ond floor,  and  was  operated  and  used  by  de- 
fendant's employes  tn  carrying  freight  con- 
sisting of  heavy  articles  add  material  from 
one  floor  to  the  other.  On  the  second  floor 
of  said  building  a  channel  Iron  was  used  as 
a  guard  rail  across  the  elevator  door  or 
opening  leading  Into  the  elevator  shaft 
This  guard  rail  when  up  was  held  In  place 
by  two  Iron  brackets  about  36  Inches  from 
the  floor.  The  space  inside  the  elevator  shaft 
from  guide  to  guide  on  which  the  elevator 
run,  was  10  feet  4  Inches.  Immediately  in 
front  of  the  elevator  shaft  on  the  second  floor 
and  adjoining  the  same  a  floor  ^ace  about  14 
feet  square  was  smoothly  surfaced  with  ce-' 
ment  or  concrete,  and  it  was  customary  for 
workmen  to  there  assemble  the  material  used 
and  do  their  work  in  the  constrnctlon  of  dif- 
ferent articles  manufactured  out  of  sheet 
metal.  On  the  said  22d  day  of  May,  at  about 
4:30  o'clock  p.  m.,  the  plaintiff  was  engaged 
In  niaUng  a  galvanized  Iron  cylindrical  tank 

*Soth  T.  Ecclea,  28  UUb,  4E6,  79  Pae.  918;  FrlU 
V.  Blectrie  Light  Co.,  18  Utah,  493,  5S  Pac.  90. 


about  4  feet  high  and  4  feet  3  inches  In 
diameter  on  the  above-mentioned  floor  space, 
and  after  doing  a  portion  of  his  work  he 
turned  the  tank  over  from  an  upright  posi- 
tion to  its  side,  as  was  customary,  and  then 
proceeded  to  go  inside  the  tank  and  continue 
his  work.  While  inside  he  rolled  the  tank 
towards  and  Into  the  open  elevator  shaft 
and,  with  the  tank,  fell  down  to  the  first 
floor,  thereby  sustaining  the.  Injuries  of 
which  he  complains  In  this  action.  How  the 
plaintiff  performed  his  work,  and  the  condi- 
tions and  drcumstances  attending  the  acci- 
dent complained  of,  can  be  more  explicitly 
stated  from  the  plalntlfTs  own  testimony. 
We  quote  from  the  abstract: 

"At  the  time  of  my  Injury  I  had  worked  for. 
tho  company  about  4  years  and  6  months,  and 
all  the  time  in  the  same  class  of  work.  Was 
paid  $4.50  per  eight  hours.  Am  acquainted 
with  the  Geligber  Machinery  Company  s  place 
of  business.  It  is  in  the  same  place  as  it 
was  when  I  began  working  there.  The  majori- 
ty of  the  time  I  worked  on  the  second  floor  of 
the  building,  probably  a  day  or  two  or  once  a 
month  I  would  have  some  sheets  or  something 
to  cut  downstairs,  but  the  greater  part  of  the 
time  I  worked  on  the  second  storjr  of  the  build- 
ing. *  •  •  I  was  working  in  iron  tanks  on 
the  day  of  the  iojury.  •  •  ♦  The  tank  I  was 
working  in  was  4  feet  8  or  4  inches  in  diame- 
ter, and  4  feet  high.  •  •  •  There  was  more 
space  over  on  the  cement  floor.  It  was  clean. 
I  had  about  14  fteet  square  to  work  in.  •  •  • 
This  cemented  place  was  a  good  place  to  do 
the  work.  I  had  been  doing  this  kind  of  work 
when  anything  of  tiie  kind  was  needed  all  the 
time  I  worked  there.  It  was  very  customary 
to  work  on  this  cement  floor,  because  we  had  a 
smooth  surface  to  work  on  and  It  was  close  to 
tho  rolls  and  to  the  punch.  It  was  also  bandy 
to  take  the  tank  down  when  completed.  You 
didn't  need  to  roll  it  the  full  length  of  the  shop 
and  move  three  or  four  tons  of  stuff  to  get  there. 
The  light  was  always  good  there  when  I  had 
no  good  light  in  other  places.  Others  always 
worked  there  when  they  could  catch  it  when 
there  wasn't  some  one  already  there.  Tho  one 
who  got  there  first  was  the  lucky  man.  I  was 
workmg  immediately  in  front  of  the  elevator 
shaft  No  one  bad  ever  made  any  objection 
to  my  working  there.  It  was  necessary,  after 
tipping  the  tank  over,  to  go  inside  to  do  my 
work.  I  generally  kneel  on  my  knees,  spread 
my  legs  a  little,  and  roll  the  tank  with  my 
knees  either  way,  to  make  it  conform  with 
where  you  are  pounding  on  the  floor.  That 
Is  tie  way  1  was  doing  on  the  day  of  the 
accident  A  channel  iron  2x3,  I  Judge,  and  16 
or  16  feet  long,  is  at  the  elevator  shaft  to  keep 
the  tank  from  going  down.  This  iron  went 
,acroes  the  shaft,  as  shown  in  Exhibit  B.  It 
was  a  heavy  piece,  and  was  held  in  place  by 
two  brackets.  The  ends  projected  on  each  side 
beyond  the  brackets  3  or  4  feet  I  should  judge, 
so  it  would  be  necessary  to  lift  the  iron  to 
get  it  out  of  the  brackets.  It  would  require 
some  human  force  to  remove  it  Up  to  the  day 
of  the  accident  this  channel  iron  was  kept  in 
place;  that  is,  during  the  4%  years  I  had 
worked  there.  I  had  heard  something  said 
about  keeping  it  in  place-  I  heard  it  from  Mr. 
Davis,  our  foreman,  and  from  a  former  fore- 
man, Mr.  King,  and  also  heard  Mr.  Galigher 
say  it.  Mr.  Davis  had  been  foreman  about  1 
year,  I  think,  and  the  former  foreman  before 
him  was  Sid  King.  Mr.  Galigher  is  general 
manager  of  the  company,  I  believe.  I  heard  Mr. 
Galigher  say  that  it  must  be  kept  up  at  all 
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timeB.  I  heard  him  give  these  instrnctiona. 
I  heard  Mr.  Davis  say  the  same  thing  to  k 
number  of  employes.  By  being  kept  up,  I  un- 
derstood that  the  channel  iron  was  to  be  kept  In 
the  brackets.  During  the  4%  years  prior  to  the 
day  of  the  accident,  I  judge  I  had  probably 
seen  the  iron  out  oiico  or  twice,  and  during  that 
time  I  had  heard  Mr.  Davis  sav  that  it  must  be 
kept  up.  Ordinarily  I  saw  it  kept  up.  •  *  * 
I  judge  it  was  a  little  after  4  o'clock  in  the 
afternoon  of  the  day  of  the  accident  that  I  put 
the  tank  on  the  cement  floor.  •  •  •  Up  to 
the  time  of  the  accident  there  were  probably 
three  or  four  others  working  on  that  floor.  I 
had  a  helper  whose  name  was  Champion,  I 
think.  *  *  *  ]klr-  Rasmussen,  I  believe,  and 
his  helper  were  working  on  that  floor  that 
afternoon.  During  the  afternoon  I  saw  some 
one  using  the  elevator,  I  believe  his  name  was 
Larson.  Believe  he  was  loading  pipe  of  some 
kind  CO  the  elevator.  ♦  •  •  In  using  the 
elevator  persons  would  load  it  and  take  it  down 
and  unload  it  and  come  back  and  get  an- 
other load.  Goods  would,  be  loaded  on  the  ele- 
vator and  taken  down.  It  is  simply  an  order 
being  filled.  I  saw  Mr.  Larson  taking  pipe  of 
some  kind  down.  As  he  would  carry  this  he 
would  come  right  up  where  I  worked.  That  is 
the  only  way  be  could  go  to  the  elevator.  Ha 
would  load  the  elevator,  take  it  down,  and  come 
bade  as  required.  I  saw  him  doing  that  a  num- 
ber of  times  that  afternoon.  It  was  probably 
4 :30  or  4 :40  that  afternoon  when  the  tank  was 
turned  down  and  I  went  into  it  Prior  to  that 
the  tank  had  been  standing  upright  It  was 
probably  4:20  or  4  :25  when  I  got  into  the  tank 
w}iile  it  was  standing  upright'  I  wasn't  in  it 
Tery  long  then,  as  it  didn't  take  very  long  to 
do  what  I  had  to  do.  When  I  got  into  the 
tank  standing  upright  I  climbed  over  the  north 
side  of  it  I  noticed  the  elevator  at  the  time. 
I  couldn't  help  but  notice  it  as  I  was  looking 
right  straight  to  it  when  I  jumped  into  the 
tank.  The  bar  was  then  up  in  its  place.  I 
don't  know  how  the  elevator  was;  I  didn't  see 
it,  I  guess  it  was  clear  down  on  the  bottom 
floor.  The  elevator  had  to  be  below  or  I  could 
have  seen  it.  The  elevator  could  be  about  a 
foot  above  the  floor,  but  if  it  bad  been  above  at 
that  time  I  could  have  seen  it  After  doing  my 
work  in  the  tank  while  standing  upright,  I  came 
out  again  and  saw  my  helper  and  sent  him  for 
two  iron  horses  to  stand  the  tank  on  so  I  could 
rivet  it.  He  bad  to  go  down  the  stairway  for 
the  horses.  He  left  me  there  and  started  for 
the  stairway.  At  about  the  time  I  sent  my  help- 
er for  the  horses  I  saw  the  man  loading  the  ele- 
vator. He  was  going  by  mo  towards  the  ele- 
vator, p.  With  what?  A.  I  don't  know.  I 
don't  think  be  had  anything  at  the  time;  he 
might  have  had  a  piece  of  pipe;  I  didn't  pay 
much  attention.  He  was  the  same  man  who 
had  been  using^  the  elevator  that  afternoon, 
and  bo  was  going  towards  the  elevator  right 
past  my  tank.  I  then  went  in  the  tank;  the 
tank  having  been  turned  over.  The  open  end 
of  the  tank  was  towards  the  northeast  I  went 
Into  it  and  got  on  my  knees  and  was  pounding 
down  the  rough  edges.  As  you  do  that  work 
you  have  to  move  the  tank  to  conform  with 
where  you  are  pounding  on  the  floor.  The  tank 
rolls  with  you  on  the  inside.  About  all  you 
can  see  is  a  shadow  or  anything  like  that  The 
only  way  of  seeing  out  would  be  through  tho 
end.  I  was  facing  the  bottom  of  the  tank 
watching  m^  work,  and  the  tank  was  rolling 
with  me  in  it  I  went  into  the  elevator  shaft 
and  the  tank  struck  the  top  of  the  cage  after 
it  pitched  down.  The  tank  struck  nothing  in 
going  into  the  shaft  and  it  didn't  go  over  any- 
thing. The  tank  couldn't  go  over  the  bar  if 
one  end  were  down  on  the  cement  floor.  The 
tank  was  not  stopped,  and  there  wasn't  even  a 
jar  in  going  into  the  shaft  I  was  in  the  bot- 
tom of  the  tank.  Tho  tank  struck  bottom 
down,  I  think." 


On  cross-examination  plaintiff  testified: 
"Q.  Then  when  you  got  into  the  tank,  when 
it  was  down,  the  bar  was  up,  was  it?  A.  I 
don't  know ;  I  didn't  look.  Q.  You  didn't  look? 
A  Not  when  I  went  into  the  can ;  when  it  waa 
down  I  had  no  occasion  to.  I  didn't  notice 
whether  the  bar  was  up  or  not  after  I  put  the 
tank  down.  I  didn't  get  out  of  the  tank  after 
I  laid  it  down  and  before  it  fell.  I  worked 
on  my  hands  and  knees,  with  my  face  towards 
the  bottom  of  the  tank,  so  that  I  was  in  a 
stooped  position." 

It  further  appears  from  the  testimony  that 
the  plaintiff  was  at  the  time  of  the  accident 
46  years  of  age,  able  bodied,  In  good  health, 
and  earning  as  a  mechanic  $4.50  per  day.  As 
a  result  of  the  accident,  he  sustained  In- 
juries to  his  arm,  bead,  and  spine,  and  suf- 
fered a  great  deal  of  pain.  Since  the  acci- 
dent and  up  to  the  time  of  trial  In  January, 
1917,  plaintiff  was  unable  to  do  any  hard 
manual  labor.  As  to  whether  his  injuries 
are  permanent  or  only  temporary  the  testi- 
mony Is  not  clear. 

There  was  no  material  conflict  In  the  tes- 
timony, except  as  to  the  presence  of  the  em- 
ploy^  Larson  near  the  elevator  immediately 
prior  to  the  accident  Mr.  Larson  testified 
that  he  used  the  elevator  at  about  1:30 
o'clock,  that  he  put  up  the  guard  rail  when 
through  using  the  elevator  at  about  2K)0  p. 
m.  and  during  the  remainder  of  the  after- 
noon was  engaged  in  duties  elsewhere,  and 
did  not  go  near  the  elevator.  Other  wit- 
nesses corroborated  Larson's  statement 

Trial  was  to  a  Jury,  resulting  in  a  verdict 
for  the  plaintiff,  and  Judgment  was  entered 
thereon  in  the  sum  of  $8,500.  Defendant  ap- 
peals. 

Errors  are  assigned  in  the  refusal  of  the 
court  to  grant  defendant's  motion  for  a  non- 
suit at  the  dose  of  plaintiff's  testimony  in 
chief;  the  court's  refusal  to  give  and  In  the 
giving  of  certain  instructions,  among  them 
the  failure  to  direct  the  Jury  to  return  a  ver- 
dict for  the  defendant;  the  denial  of  de- 
fendant's motion  for  a  new  trial  on  the 
ground  of  the  insufficiency  of  the  evidence 
to  support  the  verdict,  and  that  the  Judgment 
entered  thereon  was  against  law;  and  that 
the  verdict  and  the  Judgment  entered  tiiere- 
on  was  excessive. 

To  our  minds  the  one  controlling  question 
presented  by  tills  appeal  Is  whether  or  not, 
under  the  conditions  and  circumstances  at- 
tending the  accident  complained  of,  plaintiff 
himself  was  not  guilty  of  grosq  carelessness 
and  negligence  that  was  the  proximate  cause 
and  directly  contributed  to  the  Injuries  he 
received.  It  conclusively  appears  from  the 
record  that  the  elevator  was  properly  con- 
structed and  equipped  with  appliances,  and 
on  the  day  of  the  accident  was  In  good  con- 
dition and  repair;  that  It  was  used  exclu- 
sively for  the  purpose  of  carrying  freight 
from  one  floor  to  another  In  the  bulldinic 
where  the  plaintiff  was  employed  to  do  his 
work.  It  also  appears  that  the  plaintiff  was 
thoroughly  familiar  with  Its  use  and  the 


Digitized  by  ^OOQIC 


Uteb) 


MOOSE!  T.  OAIiiaHER  MAOHINERT  OO. 


155 


method  employed  In  Its  operation.  That  the 
defendant  exercised  ordinary  care  and  pru- 
dence in  furnishing  the  plaintiff  a  reason- 
ably safe  place  in  which  to  perform  his  work, 
there  can  be  no  doubt,  and  It  is  not  contend- 
ed otherwise 

The  contention  is  made,  however,  by  re- 
spondent, that  the  place  where  the  plaintiff 
was  called  upon  to  do  bis  work  was  not 
maintained  In  a  safe  condition,  and  was  ren- 
dered unsafe  by  reason  of  some  person,  pre- 
sumably an  employ^  of  the  defendant,  neg- 
lecting to  put  up  the  guard  rail  before  low- 
ering the  elevator,  and  for  this  neglect  the 
defendant  was  chargeable.  In  support  of 
this  contention,  plaintiff  has  dted  in  his  brief 
the  following  cases,  which  he  contends  are 
In  point,  and  apply  to  the  case  at  bar,  to 
wit:  Glennon  v.  SUr  Co.,  130  App.  Dlv.  491, 
114  N.  Y.  Supp.  1044;  National  Syrup  Co.  v. 
Carlson,  155  111.  210,  40  N.  E.  492;  Johnson 
T.  Bmler,  61  Pa.  68,  100  Am.  Dec.  613 ;  Ma- 
galn  v.  Little  (B.  L)  13  AtL  108;  Barber 
A^halt  Paving  Co.  v.  Austin,  186  Fed.  443, 
108  C.  0.  A.  365 ;  Hoffman  v.  Clough,  124  Pa. 
505,  17  AtL  10;  Security  Cement  &  Lime  Co. 
V,  Bowers,  124  Md.  11,  01  AtL  834 ;  Raferty 
V.  Central  Park,  etc.,  B.  B.  Co.,  14  Misc.  Rep. 
660,  35  N.  Y.  Supp.  1067 ;  Eastland  v.  Clarke, 
165  N.  Y.  420,  59  N.  El  202,  70  L  B.  A  751; 
Day  v.  Emery,  etc.,  Co.,  114  Mo.  App.  479,  89 
S.  W.  903;  Moore  ▼.  Pac.  Coast  Steel  Co., 
171  CaL  4S9,  153  Paa  912;  Hennessey  v, 
Wabash  Mills  Co.,  235  Pa.  31,  83  AtL  706; 
BlUebrand  v.  Standard  Biscuit  Co.,  139  CaL 
233,  73  Pac.  163.  We  have  examined  the 
cases  dted  by  counsel,  and  they  announce 
and  adhere  to  .the  well-established  doctrine 
that  it  is  not  only  the  duty  of  the  master  to 
provide  a  reasonably  safe  place  for  his  serv- 
ant to  perform  his  work  in,  but  he  must  use 
dne  diligence,  and  care  in  keeping  the  place 
safe,  so  that  the  servant  will  not  be  unnec- 
essarily exposed  to  danger.  In  the  case  at 
bar  we  think  that  the  conditions  and  circum- 
stances under  which  the  accident  happened 
and  the  plaintiff  here  sustained  his  injuries 
are  so  materially  different  that  the  cases  cit- 
ed by  plaintiff  are  not  In  point  and  do  not 
apply.  The  testimony  shows  that  the  plain- 
tiff was  thoroughly  familiar  with  the  build- 
ing in  which  he  worked,  that  practically  all  of 
his  work  was  performed  on  the  second  floor ; 
that  he  knew  the  manner  in  which  the  ele- 
vator was  operated  and  the  purposes  for 
which  it  was  being  used  by  the  employes  of 
the  defendant  During  the  long  period  of 
his  employment  prior  to  the  accident,  he 
states  that  he  repeatedly  beard  the  foreman 
and  general  manager  of  the  plaintiff  instruct 
tbe  employ^  that  the  guard  rail  of  the  ele- 
vator must  be  kept  np  at  all  times,  in  tbe 
brackets  which  held  it  in  place;  that  ordi- 
narily it  was  kept  up,  but  on  one  or  two  oc- 
casions be  had  seen  the  guard  rail  out  of 
the  bradcets.  Tbe  plaintiff  further  testified 
that  it  was  apparent  to  him  tliat  some  em- 


pIoy6  of  the  defendant  was  using  the  eleva- 
tor imni.ediately  before  he  entered  into  the 
tank  to  finish  his  work;  that  he  did  not 
take  notice  whether  the  bar  was  up  or  down 
when  be  entered  the  tank  after  turning  it 
on  its  side;  that  he  Immediately  proceeded 
to  roll  the  tank,  in  doing  his  work,  down 
tbe  open  shaft  of  the  elevator,  and  thus  sus- 
tained the  injuries  of  which  be  complains 

We  are  not  prepared  to  say  that,  ordina- 
rily, in  cases  of  an  accident,  the  defendant 
would  not  be  chargeable  with  the  failure  of 
its  employ^,  whose  identity  is  only  presum- 
ably disclosed,  to  keep  the  guard  raU  of  its 
elevator  in  place,  but  we  are  very  firm  in  our 
opinion  tliat  under  all  tbe  circumstances  and 
conditions  attending  plaintiff's  accident,  he 
must,  as  a  matter  of  law,  be  held  guilty  of 
his  own  gross  carelessness,  more  especially 
In  falling  to  look  and  ascertain  the  condition 
of  the  elevator  shaft  before  proceeding  in 
the  extremely  hazardous,  not  to  say  ridicu- 
lous, manner  In  which  he  did  do  his  work. 
The  plaintiff  knew  from  experience  that  there 
was  the  possibility  of  some  employ^,  or  other 
person,  leaving  the  guard  rail  down  and  the 
open  elevator  shaft  exposed.  He  states  tliat 
he  entered  the  tank  without  taking  any  no- 
tice of  the  condition  of  the  elevator  shaft, 
or  whether  or  not  the  guard  rail  was  In 
place.  He  then  proceeded  to  roll  the  tank 
with  himself  in  it  toward  and  into  the  open 
shaft  when  he  could  Just  as  well  and  con- 
veniently have  rolled  it  in  three  other  direc- 
tions with  perfect  safety.  Both  v.  Elccles, 
28  Utah,  456,  79  Pac.  918;  Fritz  v.  Electric 
Light  Co.,  18  Utah,  493,  56  Pac.  90;  Beed  v. 
Stockmeyer,  74  Fed.  186-189,  20  C.  O.  A.  381 ; 
Oleksy  v.  Midland  Linseed  Co.,  168  Fed.  896, 
94  C.  O.  A.  308;  Labatt,  Mast  &  Serv.  ^d 
Ed.)  i  1249. 

We  do  not  deem  It  necessary  to  discuss  nor 
pass  upon  in  detail  all  of  the  questions  rais- 
ed by  appellant's  brief  and  argument,  for  they 
all  go  to  the  question  of  the  right  of  the 
plaintiff  to  recover  of  the  defendant  for  the 
injuries  plaintiff  sustained  under  the  condi- 
tions and  circumstances  attending  the  acci- 
dent of  which  he  complains. 

We  are  of  the  opinion  that  the  trial  court 
erred  in  refusing,  at  the  conclusion  of  all 
the  testimony  in  this  case,  to  direct  the  Jury 
to  return  a  verdict  in  defendant's  favor  as 
requested. 

It  Is  therefore  ordered  that  tbe  Judgment 
of  the  district  court  be  reversed.  Defendant 
to  recover  costs. 

FBICK,  0.  J.,  and  McCAKTY  and  THUB- 
MAN,  JJ.,  concur. 

GIDEON,  J.  (dissenting).  In  the  majority 
opinion  It  is  conceded  that  it  was  the  duty 
of  the  employer  to  furnish  the  plaintiff  as  a 
workman  with  a  reasonably  safe  place  in 
which  to  work.  From  the  statement  of  facts 
it  appears  that  plaintiff,  and  the  other  work- 
men, bad  been  working  at  the  place  in  ques* 
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tion  for  more  than  4%  years  In  exactly  the 
same  kind  of  work  that  the  plaintiff  was 
then  doing.  The  statement  also  shows  that 
it  was  necessary  to  keep  the  t>ar  across  the 
opening  In  the  elevator  In  order  to  make  that 
particular  place  a  safe  place  In  which  to 
work.  That  plaintiff  did  not  remove  the  bar 
is  self-evident  That  it  was  in  place  when 
he  began  to  do  the  work  at  which  he  was  en- 
gaged at  the  time  of  the  accident  Is  not  dis- 
puted. The  last  time  he  noticed  it  before  he 
went  into  the  tank  the  rail  was  in  place. 
While  he  was  doing  the  work  in  the  tank 
some  of  the  other  workmen  passed  np  and 
down  with  the  elevator,  and  it  is  reasonable 
to  presume  that  the  other  workmen,  or  some 
one  of  them,  left  the  rail  down.  Now,  the 
"gross  n^ligence"  mentioned,  and  which  is 
charged  to  the  plaintiff,  is  that  he  did  not 
come  out  of  the  tank  and  examine  the  open- 
ing into  the  shaft  after  his  fellow  workmen 
had  evidently  gone  down  to  the  floor  below. 
That  is,  the  plaintiff  is  charged  with  gross 
negligence,  forsooth,  because  he  did  not  as- 
same  that  his  fellow  workmen  would  be 
guilty  of  negligence  by  leaving  the  bar  down 
when  descending  in  the  elevator  to  the  floor 
b,elow.  In  my  Judgment  the  statement  of 
facts  does  not  warrant  any  such  conclusion, 
but,  on  the  contrary,  shows  conclusively,  as 
the  Jury  must  have  found,  that  some  one  of 
the  other  workmen  besides  the  plaintiff, 
without  the  plaintiff's  knowledge  and  after 
he  had  entered  the  tank  for  the  purpose  of 
dcdng  the  work  in  question,  negligently  re- 
moved the  bar  and  left  it  down.  No  claim  is 
made  that  the  workman  using  the  elevator 
was  a  fellow  servant  of  the  plaintiff.  Plain- 
tiff did  not,  therefore,  assiune  the  risk  due 
to  the  negligence  of  such  fellow  workman, 
and  cannot  be  held  responsible  for  any  In- 
Jury  resulting  from  such  negligence.  The 
employer  should  be  held  to  answer  for  such 
negligence. 

The  Judgment  of  the  district  court,  in  my 
opinion,  should  be  affirmed.  I  therefore  dis- 
sent. 

(41  Nev.  SSO) 

GAT  V.  DISTRICT  COURT  OF  TENTH  JU- 
DICIAL DISTRICT  IN  AND  FOR  CLARE 
COUNTY  et  aL    (No,  2317.) 

(Supreme  Court  of  Nevada.     March  4,  1918.) 

1.  Counties  «=»C7— Officebs— Rmovait-Ju- 
bisdiction  of  distbicx  coxjrt. 

Whether  or  not  Const,  art.  6,  §  6,  ^ves  the 
district  court  jurisdiction  of  proceedings  for 
removal  o(  county  officers,  article  7,  |  4,  gives 
the  Legislature  plenary  power  to  provide  pro- 
cedure tbeiefor,  and  therefore  St.  190S-09,  c 
200,  i§  21,  22  (Rev.  Laws,  §|  2851,  2852),  giv- 
ing  such  jurisdiction,  is  constitutional. 

2.  Constitutional  Law  €=>61— Delegation 

OF   FOWEB    TO    JUDICIABY. 

Const,  art.  3,  i  1,  providing  that  none  of 
the  three  departments  of  government  shall  ex- 
ercise functions  belonging  to  the  others  except 
where  expressly  directed,  makes  it  plain  that  tne 
district  court  could  be  delegated  powers  other 
than  those  exiressl^  mentioned  by  article  6,  {  6. 


3.  CONSTITUTIONAI,   LaW   «=3313  —  OFFICERS 

«=>61— IRemoval-^ubt  Tbial. 
St.  190&-09,  c.  200,  §1  21,  22  (Rev.  Laws, 
S$  2851,  2SS2),  providing  for  summary  trial  in 
cases  of  removal  of  officers,  does  not  violate  the 
constitutional  provision  that  one  charged  with 
crime  is  entitled  to  a  jury  trial,  because  the  Leg- 
islature has  plenary  power  in  such  cases. 

4.  Officebs  i3=974— Reuovai^-Title  of  Ao- 

TION. 

A  proceeding  for  removal  of  a  county  of- 
ficer need  not  be  brought  in  the  name  of  the 
state,  under  St.  1908^,  c.  200,  §g  21,  22  (Rev. 
Laws,  {|  2851,  2852),  giving  procedure  for  re- 
moval of  officers. 

5.  Constitutional  Law  ®='43(1)— Constitu- 

TIONALTTT    OF    STATUTE— WHO"    MAT     C!HAL- 
I.ENGE. 

Where  the  requirement  under  St  1908-09, 
c.  200,  {f  21,  22  (Rev.  Laws,  §§  2851,  2852). 
providing  for  removal  of  officers,  that  officer  re- 
moved snail  pay  complainant  $500,  is  waived, 
the  constitutionality  of  such  requirement  can- 
not be  considered. 

6.  Statutes  ®=»125(1)— Title  and  Subject- 
Removal  OF  Officebs. 

The  title  to  St  1908-09,  e.  200,  relates  to 
only  the  one  subject  of  removal  of  officers,  al- 
though it  provides  several  independent  methods 
Cor  removing  them. 

Original  proceeding  in  certiorari  by  Sam 
Gay  to  inquire  into  the  Jurisdiction  of  the  Dis- 
trict 0>urt  of  the  Tenth  Judicial  District  o£ 
the  State  of  Nevada  in  and  for  the  County 
of  Clark  and  C!harles  Lee  Horsey,  Judge  of 
said  court    Writ  of  certiorari  dismissed. 

W.  R.  Thomas,  of  Las  Vegas,  A.  W.  Ham, 
of  Los  Angeles,  Cal.,  and  Richard  Busteed. 
of  Las  Vegas  (Chas.  K  Barrett,  of  Las  Veg- 
as, of  counsel),  for  petitioner.  ^  Geo.  B. 
Thatcher,  Atty.  Gen.,  E.  T.  Patrick,  Deputy 
Atty.  Gen.,  and  A.  S.  Henderson,  Dist  Atty., 
and  F.  A.  Stevens,  Asst  Dist  Atty.,  both  of 
Las  Vegas,  for  respondents.  McNamara  & 
Van  Fleet,  of  Elko,  amid  cuiix. 

CX>LEMAN,  J.  This  is  an  original  pro- 
ceeding in  certiorari  to  inquire  into  the 
jurisdiction  of  the  Tenth  Judicial  district 
court  of  the  state  of  Nevada  to  enter  a  Judg- 
ment removing  the  petitioner,  Sam  Gay,  as 
sheriff  of  Clark  county,  Nev.,  from  office. 

A  complaint  was  filed  In  the  district  court 
of  said  county,  wherein  it  was  alleged  that 
the  defendant,  Sam  Gay,  as  sheriff,  was  guil- 
ty of  nonfeasance  in  office,  in  that  he  neg- 
lected and  refused  to  arrest  one  Joe  Keate, 
his  deputy,  while  the  latter  was  making  an 
assault  with  a  pistol  upon  W.  H.  Barkins,  a 
Justice  of  the  peace,  in  the  presence  of  tho 
defendant  Upon  the  filing  of  the  complaint 
citation  was  Issued  and  served  upon  the  de- 
fendant Defendant  did  not  demur  to  the 
complaint,  or  in  any  way  question  the  Juris- 
diction of  the  court,  but  filed  an  answer 
denying  certain  of  the  allegations  of  the 
complaint.  The  matter  was  heard  upon  the 
issue  thus  raised,  and  the  court  found  the 
allegations  of  the  complaint  to  be  true  and 
entered  Judgment  removing  the  defendant 
from  office. 

The  Constitution  of  Nevada,   as  do  the 
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Constitutions  Of  the  Tarlotu  states,  divides 
the  powers  of  the  state  Into  three  branches, 
and  provides  that  the  Judicial  power  of  the 
state  shall  be  vested  In  a  Supreme  Court,  dis- 
trict courts,  and  In  Justices  of  the  peace,  and 
authorizes  the  Legislature  to  establish  mu- 
nicipal courts.  Section  6,  art  6,  of  the  Con- 
stltntlon,  provides  that  the  district  courts 
shall  have  Jurisdiction  In  certain  cases,  but 
does  not  say  that  they  shall  have  Jurisdic- 
tion In  proceedings  for  the  removal  of  any 
public  officer;  hence  counsel  for  petitioner 
contend  that  the  district  court  bad  no  Juris- 
diction to  hear  and  determine  the  charges 
filed  with  said  court  and  to  make  the  order 
for  tbe  removal  of  the  petitioner  from  office. 

[1]  Without  determining  as  to  the  scope 
and  efTect  of  section  S,  art  6,  of  the  Constl- 
tutloii,  t>Dt  CMioedlng  for  the  sake  of  this 
matter  that  the  district  court  acquired  no 
Jorisdlctlon  under  the  section  of  the  Constl- 
tntion  mentioned,  we  are  nevertheless  of  the 
opinion  that  the  court  had  Jurisdiction  to 
hear  and  determine  the  matter  presented  In 
the  complaint  filed  in  the  district  court 
charging  the  petitioner  with  nonfeasance  in 
office;  E^m  time  Immemorial  society  has 
found  It  necessary  to  make  some  provision 
for  tbe  removal  of  venal,  corrupt,  faithless, 
and  negligent  public  officers.  The  Impor- 
tance of  this  was  realized  when  the  Consti- 
tDtion  of  the  United  States  was  drafted,  and 
this  p<^cy  bat  been  carried  Into  the  Consti- 
tution of  every  state  In  the  Union.  The 
Impeachment  of  aU  of  the  state  and  Judicial 
officers  of  Nevada,  except  Justices  of  the 
peace.  Is  provided  for  In  article  7  of  the  Con- 
stitution; and  while  no  procedure  Is  pre- 
scribed In  the  Constitution  for  the  removal 
of  other  officials,  section  4  of  article  7  reads: 

"Provision  shall  be  made  by  law  for  the  re- 
moval from  office  of  any  civil  officer  other  than 
those  in  this  article  previously  8peci6ed,  for 
malfeasance,  or  nonfeasance  in  the  performance 
of  his  duty," 

It  was  pursuant  to  this  provision  of  the 
Constltntlon  that  the  Legislature  passed  "An 
act  providing  for  tbe  removal  from  office  of 
public  officers  for  malfeasance  or  nonfeas- 
ance in  office,  regulating  the  mode  of  pro- 
cedure, and  other  matters  properly  connect- 
ed therewith."  Stats.  1909,  p.  293 ;  R.  L.  » 
2851,  2852.  Sections  21  and  22  of  the  act 
read: 

"Sec.  21.  If  any  person  now  holding  or  who 
■hall  hereafter  hold  any  office  in  this  state,  who 
shall  refose  or  neglect  to  perform  any  official 
act  in  tbe  manner  and  form  as  now  prescribed 
hf  law,  or  who  shall  be  guilty  of  any  malprac- 
tice or  malfeasance  in  office  may  also  be  remov- 
ed therefrom  as  hereinafter  prescribed. 

"Sec.  22.  Whenever  any  complaint  in  writine. 
duly  verified  by  the  oath  of  any.complainant  shall 
be  presented  to  the  district  court  alleging  that 
any  officer  within  the  jurisdiction  of  said  court 
has  been  gnllty  of  charging  and  collecting  any 
ni^al  fees  for  services  rendered  or  to  be  ren- 
dered in  his  office,  or  has  refused  or  neglected 
to  perform  the  official  duties  pertaining  to  his 
office  as  prescribed  by  law,  or  has  been  guilty  of 
any  malpractice  or  malfeasance  in  office,  it  shall 
be  tbe  doty  of  the  court  to  cite  the  par^  dtarg- 


ed  to  appear  beSote  him  on  a  certain  day,  not 
more  than  ten  nor  lees  than  five  days  from 
the  time  when  said  complaint  shall  be  present- 
ed, and  on  that  day,  or  some  subsequent  day 
not  more  than  twenty  days  from  that  on  which 
said  complaint  is  presented,  shall  proceed  to 
bear,  in  a  summary  manner,  the  complaint  and 
evidence  offered  by  the  party  complained  of, 
and  if,  on  such  bearing  it  shall  appear  that  the 
charge  or  charges  of  said  complaint  are  sustain- 
ed, the  court  shall  enter  a  decree  that  said  par- 
ty complained  of  shall  be  deprived  of  his  of- 
fice, and  shall  enter  a  lud^ent  for  five  hun- 
dred dollars  in  favor  of  the  complainant  and 
such  costs  as  are  allowed  in  civil  case^." 

The  constitutional  convention,  In  adopting 
section  4  of  article  7  of  the  Constitution, 
realized,  no  doubt,  that  to  confer  upon  legis- 
lative bodies  the  duty  of  Impeaching,  trying, 
and  removing  district,  county,  township,  and 
municipal  officers  would  be  to  place  an  un- 
due burden  upon  tbe  Legislature,  and  fur- 
thermore might,  in  some  instances,  unrea- 
sonably delay  the  removal  of  vicious  offi- 
cials, and  in  many  cases  would  afford  no 
relief  whatever,  in  view  of  the  fact  that  a 
majority  of  the  officers  contemplated  by  sec- 
tion 4,  art  7,  of  tbe  Constitution,  are  elect- 
ed for  only  two  years,  and  since  the  Legisla- 
ture convenes  during  the  month  In  which 
the  public  officers  referred  to  take  office,  and 
adjourns  at  the  end  of  60  days,  not  to  re- 
convene unto  after  tbe  term  of  all  county 
officers  shall  have  expired,  and  therefore 
conferred  plenary  power  upon  the  Legisla- 
ture to  provide  a  special  and  summary  pro- 
ceeding for  the  removal  of  certain  officers. 
State  V.  Borstad,  27  N.  D.  533,  147  N.  W. 
3S0,  Ann.  Cas.  1916B,  1014 ;  State  v.  District 
Court,  63  Mont  350,  165  Pac.  294. 

Kumerous  objections  are  made  to  tbe  act 
under  wbldi  tbe  proceedings  in  the  district 
court  were  bad,  but,  as  we  view  tbe  authori- 
ty conferred  by  tbe  section  of  tbe  Constitu- 
tion mentioned,  they  may  be  all  brushed 
aside,  save  and  except  such  objections  only 
as  go  to  the  title  of  tbe  act  We  say  this 
for  the  reason  that  the  power  of  the  Legis- 
lature Is  plenary  so  far  as  providing  for  tbe 
tnethod  of  procedure  is  concerned.  We  do 
not  think  there  is  any  authority  which  ques- 
tions this  view.  The  Supreme  Court  of 
Callfomta,  in  Re  Marks,  45  Cal.  199,  had  un- 
der consideration  a  statute  substantially  tbe 
same  as  ours,  and  one  which  was  enacted 
pursuant  to  a  constitutional  provision  to  all 
Intents  and  purposes  tbe  same  as  ours.  Tbe 
court  In  that  case  said: 

"The  act  of  1853  does  provide  how,  in  what 
manner,  upon  what  procedure,  in  what  court, 
officers,  not  of  the  first  class,  shall  be  tried  for 
that  misdemeanor  in  office  known  at  common 
law,  and  recognized  in  this  statute  as  neglect 
of  official  duty.  The  powM-  of  the  Legislature 
to  enact  such  a  statute  (under  the  latter  clause 
of  section  18)  is  plain — as  obvious  as  is  the 
power  of  the  Assemoly  to  prefer  and  that  of  the 
Senate  to  try  articles  of  Impeachment  under  the 
first  clause  of  the  same  section.  Tbe  power  to 
remove  certain  officers  for  misdemeanor  in  office 
is  exercised  only  by  the  Assembly  and  Senate 
under  the  name  of  Impeachment — the  like  pow- 
er to  remove  all  other  officers  nnder  like  cir^ 
cumstances  and  for  like  causes  is  to  be  exer- 
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dsed  'in  such  manner  u  the  Legitdatnre  may 
provide.'  Section  19.  The  power  to  provide  the 
manner  in  which  a  delinquent  is  to  be  tried  in 
the  second  case  is  on  a  footing  with  the  power 
to  directly  remove  the  delinquent  by  the  judg- 
ment of  the  Senate  in  the  first  case." 

In  a  .comparatively  recent  case,  in  an 
opinion  by  Beatty,  C.  J.,  and  concurred  In  by 
the  full  court,  tbe  Supreme  C!ourt  of  Cali- 
fornia said: 

"This  is  a  summary  proceeding  regulated,  as 
far  as  it  is  regulated  at  all,  by  a  statute  (Pen. 
Code,  f  758  et  seq.)  which  the  Legislature  has 
plenary  jiower  to  pass  under  the  authority  of 
section  18  of  article  4  of  the  Constitution,  pro- 
viding for  the  trial  of  public  officers  for  misde- 
meanor in  office  otherwise  than  by  impeachment. 
It  is  exempt  from  merely  technical  rules  of  pro- 
cedure. Cfase  of  Burleigh,  145  Cal.  36,  78  Pac. 
242."  In  re  Shepard,  161  Cal.  171,  118  Pac. 
613. 

Tbe  Supreme  Court  of  Minnesota,  in  con- 
sidering the  authority  of  tbe  Legislature  un- 
der a  similar  constitutional  provision  in  the 
case  of  State  v.  Peterson,  50  Minn.  239,  52 
N.  W.  655,  expressed  tbe  following  views: 

"Article  IS  of  the  Constitution,  after  provid- 
ing in  section  1  for  'the  removal  of  state  officers 
and  judges  of  the  Supreme  and  district  courts 
by  impeachment,'  then  provides  in  section  2  that 
'ibe  Legislature  of  the  state  may  provide  for 
the  removal  of  inferior  officers  from  office  for 
malfeasance  or  nonfeasance  in  the  perform- 
ance of  their  duties.'  The  power  thus  confer- 
red is  plenary,  and  confers  authoKty  upon  the 
Legislature  to  vest  the  power  of  removal,  and 
the  determination  of  the  question  whether  cause 
for  removal  exists  in  any  department  of  the 
government,  or  in  any  officer  or  official  body, 
it  may  deem  expedient.  There  is  no  require- 
ment that  this  power  shall  be  conferred  onlv  on 
the  courts.  Indeed,  the  very  purpose  of  this 
provision  was  to  provide  a  more  summary  and 
less  cumbersome  method  of  removing  inferior 
officers  than  by  impeachment  or  by  indictment, 
according  to  the  course  of  the  common  law,  for 
malfeasance  or  nonfeasance  in  office.  If,  then, 
the  power  of  removal  vested  ill  the  Governor 
by  this  act  be  judicial,  we  have  here  the  consti- 
tutional authority  for  it." 

Tbe  Supreme  Court  of  Montana,  in  State 
ex  rel.  Payne  v.  District  Court,  53  Mont  350, 
165  Pac.  296,  In  speaking  of  tbe  authority 
conferred  by  a  section  of  tbe  Constitution 
of  tbat  state  similar  to  section  4,  art  7,  of 
our  Constitution,  used  tbe  following  lan- 
guage: 

"Proceedings  for  the  removal  of  a  public  offi- 
cer do  not  necessarily  partake  of  the  nature  of 
a  criminal  prosecution.  Indeed,  the  power  to 
remove  an  unfaithful  or  negligent  public  official 
ia  not  essentially  a  judicial  power.  Under  our 
Constitution,  its  exercise  is  left  to  the  Legisla- 
ture itself  or  to  such  other  authority  as  the 
Legislature  may  designate.  This  is  the  nlain 
import  of  section  18,  above,  and  is  the  general 
rule  in  the  absence  of  any  constitutional  decla- 
ration upon  the  subject  29  Cyc.  1370;  State 
v.  Doherty,  25  La.  Ann.  119,  13  Am.  Rep. 
181 :  Territory  v.  Cox.  6  Dak.  501.  The  pow- 
er may  be  conferred  upon  the  Governor  (Cam- 
eron V.  Parker.  2  ukL  277,  38  Pac.  14),  or  upon 
a  board  (Donohue  v.  WUl  Co.,  100  111.  94).  It 
may  be  conferred  upon  a  court  of  general  or 
limited  jurisdiction  to  be  exercised  in  the  mode 
provided  by  law,  and  consequently,  if  the  Leg- 
islature sees  fit  to  require  a  jury  trial,  a  jury 
trial  must  be  had ;  but,  if  it  sees  fit  to  provide 
for  a  summary  hearing  without  a  jury,  no  con- 
■tltational  right  of  the  accused  ia  infringed." 


In  State  t.  Grant,  14  Wyo.  41,  81  Pac.  798, 
1  L.  R.  A  (N.  S.)  588,  116  Am.  St  B^.  982. 
tbe  Supreme  Court  ot  Wyoming,  In  passing 
upon  the  power  of  tbe  Legislature  under  a 
similar  constitutional  provision,  said: 

"The  Legislature,  however,  under  the  provi- 
sions of  section  19,  art  3,  of  the  Constitution, 
did  have  express  warrant  for  the  passage  of  an 
act  for  tbe  removal  of  officers  not  subject  to  im- 
peachment and  the  method  of  procedure  in  ef- 
fecting such  removal  is  not  limited  by  any  oth- 
er constitutional  provision.  Attorney  General 
V.  Jochhn,  99  Mich.  358.  58  N.  W.  611,  23  L. 
R.  A.  699,  41  Am.  St  Rep.  606." 

In  Skeen  t.  Paine,  32  Dtab,  295,  90  Pac. 
440,  it  is  said: 

"Section  21,  art.  6,  of  the  Constitution,  among 
other  things,  provides  that  such  removals  may 
be  made  'in  such  manner  as  may  be  provided 
by  law.'  Here  a  plenary  power  is  confprred  up- 
on the  Legislature.  This  provision  of  the  Con- 
stitution 18  special,  and  the  mere  fact  that  in 
another  part  of  the  same  instrument  (section  18, 
art.  8)  it  is  provided  that  prosecutions  shall  be 
in  the  name  of  'the  state  of  Utah'  does  not  nec- 
essarily prevent  a  proceeding  civil  in  its  conse- 
quences from  being  conducted  in  the  name  of 
a  private  person." 

Tbe  Supreme  Court  of  Michigan,  in  People 
ex  rel.  Clay  v,  Stuart,  74  Mich.  411,  41  N. 
W.  1091, 16  Am.  St  Rep.  644,  In  passing  upon 
a  similar  constitutional  provision,  observed: 

"It  will  be  noticed  that  the  power  conferred  by 
this  section  of  the  Constitution  is  plenary.  The 
Legislature  is  to  provide  by  law  for  the  removal 
of  county  officers,  etc.,  in  such  manner  as  to  them 
shall  seem  just  and  proper.  The  power  confer- 
red is  in  its  nature  political,  .and  has  reference 
exclusively  to  the  polity  of  government,  which 
would  be  inherently  defective  if  no  remedy  of 
a  summary  nature  could  be  had  to  remove  from 
office  a  person  who,  after  his  election,  had  been 
convicted  of  crime,  or  who  neglected  his  duty, 
or  who  was  guilty  of  malversation  in  the  admin- 
istration of  his  office.  Every  person  elected  to 
a  county,  township,  or  school  district  office 
holds  it  subject  to  removal,  in  the  manner  pro- 
vided by  law  under  this  section  of  the  Constitu- 
tion, which  commits  to  the  Legislature  the  whole 
subject  of  removal.  They  are  to  prescribe  the 
mode  in  which  it  shall  he  done,  and  this  in- 
cludes everything  necessary  for  the  accomplish- 
ment of  the  object.  The  causes,  tbe  charges, 
the  notice,  the  investigation,  and  the  determi- 
nation, and  by  whom  these  shall  be  conducted 
and  the  removal  adjudged,  are  all  in  the  dis- 
cretion of  the  Legislature." 

In  State  y.  Henderson,  145  Iowa.  657,  124 
N.  W.  767,  Ann.  Cas.  1912A,  1286,  In  passing 
upon  a  case  growing  out  of  constitutional 
and  statutory  provisions  similar  to  ours,  we 
find  tbe  following: 

"Section  5  of  the  act  under  which  this  pro- 
ceeding is  prosecuted  expressly  provides  that  the 
'proceeding  shall  be  summary  in  its  nature  and 
triable  as  an  equitable  action.'  We  think,  there- 
fore, that  no  constitutional  right  of  tbe  defend- 
ant was  invaded." 

See,  also,  Moore  v.  Strickllng,  46  W.  Va. 
615,  33  S.  B.  274,  60  L.  R.  A  279 ;  Woods  ▼. 
Vamum,  86  Oal.  639,  24  Paa  843;  People 
V.  Stuart,  74  Mich.  411,  41  N.  W.  l(Xa,  16 
Am.  St  Rep.  644;  State  v.  Seawell,  64  Ala. 
225;  State  t.  Savage,  89  Ala.  1,  7  Soutlu 
7,  7  L,  R.  A  426. 

[2]  In  this  connection  we  incidentally  call 
attention  to  section  1,  art  3,  of  our  Consti- 
tntlon,  wiilcb  reads: 
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"The  powers  of  tlie  KOTernment  of  the  state 
of  Nevada  shall  be  divided  into  three  separate 
departments— the  legislative,  the  executive  and 
the  jiidirial;  and  no  persons  charged  with  the 
exercise  of  powers  properly  belonging  to  one  of 
these  departments  shall  exercise  any  functions 
appertaining  to  either  of  the  others,  except  in 
the  cases  herein  expressly  directed  or  permit- 
ted." 

Thns  we  see  that  the  coiistltutlonal  con- 
vention made  It  plain  that  other  powers  than 
those  expressly  mentioned  In  section  6,  art. 
6,  of  the  Constitution,  might  be  delegated  to 
the  district  court 

The  language  of  Norcross,  J.,  in  Bell  t. 
District  Court,  28  Nev.  280,  81  Pac.  875,  1 
L.  R.  A.  (N.  S.)  843,  113  Am.  St  Rep.  854, 
6  Ann.  Cas.  982,  Is  not  opposed  to  the  view 
we  have  expressed.  What  was  said  In  that 
case  was  directed  to  an  entirely  different 
question  than  the  one  here  presented,  as 
will  be  readily  seen  from  a  reading  of  the 
opinion. 

IS]  But  It  Ifl  urged,  and  with  apparent 
earnestness,  that  the  complaint  In  removal 
proceedings  in  the  district  court  charged  the 
defendant  with  a  crime,  and  that  he  was  en- 
titled to  a  Jury  trial  under  that  section  of 
the  Constitution  which  provides  that  the 
right  of  trial  by  jury  shall  remain  inviolate 
forever.  We  think  we  have  disposed  of  this 
question  by  showing  that  the  IJeglslature  had 
plenary  power  under  the  terms  of  the  Con- 
stitution to  pass  an  act  authorizing  the  re- 
moval of  officers,  and  pnrsnant  to  that  au- 
thority had  passed  a  law  which  provided  a 
summary  and  si)eclal  proceeding  for  such 
casea  In  this  connection  we  wish  to  say 
that  the  case  of  lEaibum  v.  Law,  111  Cal.  237, 
43  Pac.  615,  Is  not  in  conflict  with  this  view ; 
for,  while  it  is  true  that  the  court  in  that 
case,  as  in  other  cases,  held  that  the  proceed- 
ing to  remove  a  public  officer  was  criminal 
in  its  nature,  the  court  said:  "The  Intent  to 
make  it  a  criminal  prosecution  is  to  my  mind 
clear."  The  opinion  then  proceeds  to  give 
the  reasons  which  induced  the  court  to  take 
that  view,  and  it  is  apparent  that  its  conclu- 
sion was  reached  because  it  was  the  evident 
intent  of  the  Legislature  that  the  proceeding 
should  be  criminal  in  Its  nature,  and  not  be- 
cause the  Constitution  contemplated  a  pro- 
ceeding Inherently  criminal  in  its  character. 
In  fact,  strange  as  It  may  seem,  the  reply 
brief  of  the  petitioner  practically  concedes  as 
much;  for.  In  answering  the  contention  of 
respondent  on  this  point,  wherein  it  was 
sought  to  show  why  different  proceedings  had 
existed  in  California  in  removal  cases,  coun- 
sel sny: 

"The  case— In  re  Marks,  45  Cal.  199— is  re- 
lied upon  by  respondent,  but  it  will  be  noted 
that  the  opinion  in  that  case  was  prior  to  the 
adoption  of  the  Codes  and  was  had  under  a  pro- 
vision of  law  which  ceased  to  exist  upon  the 
adoption  of  the  Codes." 

But  the  Supreme  Covaet  of  California  has 
held  that  though  the  proceeding  Is  criminal 
in  nature,  under  certain  statutes,  the  defend- 


ant was  not  entitled  to  a  Jury.     People  v. 
McKamy,  168  Cal.  533, 143  Pac.  752. 

[41  The  contention  that  the  proceeding 
should  have  been  instituted  in  the  name  of 
the  state  of  Nevada  is  entirely  without  merit 
As  we  have  shown,  the  inquiry  was  had  un- 
der a  special  proceeding,  provided  pursuant 
to  plenary  iwwer  conferred  by  the  Consti- 
tution. Even  in  California,  after  the  adap- 
tion of  the  Codes,  and  under  statutes  which 
the  Supreme  Court  of  that  state  held  showed 
a  clear  intent  upon  the  part  of  the  T^eglsla- 
ture  to  make  the  proceedings  criminal  in 
their  nature,  it  was  decided  that  the  accu- 
sation did  not  have  to  he  made  In  the  name 
of  the  people.  Woods  v.  Vamum,  86  CaL 
639,  24  Pac.  843. 

[6]  Objection  Is  made  to  that  part  of  the 
act  which  provides  that  the  court  In  making 
the  order  of  removal  shall  enter  Judgment 
for  $500  in  favor  of  the  complainant  The 
complainant  and  the  defendant  in  the  remov- 
al proceedings  expressly  agreed  that  this  re- 
quirement of  the  statute  might  be  waived, 
and  accordingly  no  such  Judgment  was  ren- 
dered by  the  court;  hence  we  are  of  the 
opinion  that  It  is  not  necessary  that  we  de- 
termine this  question,  as.it  la  a  well-estab- 
lished rule  of  law  that  no  one  can  urge  that 
an  act  or  part  of  an  act  la  unconstitutional 
if  his  rights  are  In  no  way  Infringed  by  it 
6  R.  C.  L.  p.  89;  8  Cyc.  789. 

[8]  The  objection  made  to  the  title  of  the 
act  of  1909  is  without  merit  The  title  of 
the  act  relates  to  one  subject  only,  and  that 
is  to  the  removal  of  public  officers.  It  is  true 
that  the  act  deals  with  three  methods  of  re- 
moval— one  by  accusation  made  by  the  grand 
Jury,  one  by  impeachment  by  the  Assembly, 
and  one  by  accusation  by  a  private  citizen. 
That  part  of  the  act  relating  to  impeachment 
by  the  Assembly  prescrll)es  the  method  of 
procedure  to  be  followed 'in  the  trial  by  the 
Senate.  The  act  also  provides  for  the  sum- 
mary method  by  accusation  of  a  private  In- 
dividual, and  mftkes- provision  for  the  pro- 
ceedings after  the  accusation  Is  filed.  And, 
apparently  realizing  that  Individuals  are  re- 
luctant to  file  charges  against  a  public  official 
as  the  basis  fbr  bis  removal,  the  Legislature 
also  made  provision  for  the  Initiation  of  pro- 
ceedings for  the  removal  of  a  public  officer 
by  accusation  on  the  part  of  the  grand  jury. 
In  other  words,  this  act  not  only  supplements 
the  constitutional  provisions  for  the  removal 
of  state  officials,  bat  creates  twoi  separate, 
distinct,  and  independent  methods  of  remov- 
al of  county  officers.  Just  why  the  Legisla- 
ture thought  It  necessary  to  create  two  meth- 
ods of  removal  of  county  officials  is  not  clear, 
but  since  one  method  la  more  drastic  than 
the  other,  it  may  be  that  the  Legislature  an- 
ticipated that  there  might  be  occasions  when 
a  drastic  measure  would  be  needed;  but 
whatever  the  reason,  or  lack  of  reason,  the 
statute,  which  was  enacted  pursuant  to 
plenary  authority « by  dear  and  unmistakable 
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langoage^  creates  the  two  methods,  and  be- 
yond that  we  cannot  Inquire. 

For  the  reasons  given,  it  is  x>rdered  that 
the  writ  of  certiorari  hereftofore  Issued  be, 
and  the  same  is  hereby,  dismissed. 

SANDERS,  J.,  concnrs. 

McOARRAN,  C.  J.  (concurring),  I  concur. 
Sections  1,  2,  and  3  of  article  7,  of  our 
Constitution  lay  down  the  manner  and  au- 
thority by  which  certain  speclfled  state  and 
judicial  officers  may  -be  removed  from  office. 
So  far  as  tbesel  officers  are  concerned,  the 
mode  of  removal  from  office  is  by  the  Con- 
stitution limited  and  fixed.  But  In  contem- 
plation of  the  necessity  for  removal  of  civil 
officers  other  than  those  designated,  section 
4  of  article  7  of  the  Constitution  provides: 

"Provision  shall  be  made  by  law  for  the  re- 
moval from  office  of  any  ciyil  officer  other  than 
those  In  this  article  previoasly  specified,  for 
malfeasance,  or  nonfeasance  in  the  performance 
of  his  duty." 

By  this  provision  of  the  organic  law  the 
power  was  reserved  and  assigned  to  the  leg- 
islative branch  of  the  government  to  provide 
a  way  by  which  civil  officers  other  than  those 
whose  office  Is  within  the  contemplation  of 
sections  1,  2,  and  3  of  article  7  might  be  re- 
moved for  malfeasance  or  nonfeasance  in  of- 
fice. To  meet  this  and  to  provide  a  rule  of 
conduct  by  which  removal  from  office  might 
be  accomplished  as  to  those  officers  not  affect- 
ed by  sections  1,  2,  and  3  of  article  7  of  the 
Constitution,  the  Legislature  of  1909  passed 
the  act  under  which  petitioner,  as  sheriff 
of  Clark  county,  was  brought  before  the  dis- 
trict court.  It  is  the  right  of  the  designated 
authority  or  tribunal  of  determination,  the 
district  court,  to  entertain  such  proceeding 
that  is  here  questi<med.  Section  6  of  article 
6  of  the  Constitution,  in  prescribing  the  ju- 
risdiction of  the  district  court,  contains  no 
words  of  limitation  as  to  matters  of  which 
that  court  may  take  Jurisdiction,  but  rather 
excludes  other  courts  and'  tribunals  from 
exercising  Jurisdiction  over  those  subject- 
matters  spedflcally  named  as  belonging  to 
that  of  the  district  court. 

To  declare  that  section  6  of  article  6  of 
the  Constitution  by  its  language  limited  the 
Jurisdiction  of  the  district  court  to  matters 
spedflcally  named  In  that  section  would  be 
to  open  disoussion  to  any  number  of  matters 
and  proceedings  which  by  reason  of  this  con- 
stitutional provision  would  find  no  Jurisdic- 
tional resting  place.  Such  was  never  the  in- 
tention of  the  authors  of  our  Constitution. 

By  section  4  of  article  7  of  the  Constitution 
the  legiedative  brandi  of  the  government 
was  given  full  power  to  enact  laws  looking 
to  the  impeachment  and  removal  of  civil 
officers  other  than  those  mentioned  In  the 
preceding  sections.  The  power  to  enact  such 
laws  implied  power  to  assign  the  accomplish- 
ment of  the  law's  purpose  to  a  designated 
functionary.    Tbe  Legislature  of  1909  car- 


ried out  this  power  by  designating  the  dis- 
trict court  as  the  tribunal  before  which  mat- 
ters of  this  character  should  be  beard  and 
determined.  In  enacting  the  statute  and 
designating  the  tribunal  before  which  its 
object  Should  be  carried  out,  the  Legislature^ 
having  full  power  in  the  matter,  could,  as  it 
did,  concisely  and  emphatically  outline  the 
steps  to  be  taken  and  rigidly  lay  the  course 
to  be  pursued.  In  re  Shepord,  161  CaL  171, 
118  Pac.  513. 

In  my  judgment,  the  nuitter  contemplated 
by  the  statute  cannot  properly  be  termed  a 
criminal  proceeding,  and  I  say  this  fully 
aware  of  the  dedsion  of  the  Supreme  Court 
of  California  in  the  matter  of  People  v.  Mc- 
Kamy,  168  Oal,  631,  143  Pac.  752,  in  which 
is  reviewed  the  former  decisions  of  that 
court  In  re  Curtis,  108  Oal.  661,  41  Paa  793; 
Wheeler'  ▼.  Donnell,  110  Cal.  655,  43  Poc  1; 
In  re  Burleigh,  146  Cal.  36,  78  Paa  242.  It 
is  a  proceeding  for  removal  from  office,  rather 
than  a  prosecution  for  malfeasance  or  non- 
feasance in  office.  Criminal  prosecution 
might  follow  after  removal.  In  which  event 
a  plea  of  <Hice  in  jeopardy  could  not  be  inter- 
posed. 

It  is  contended  that  this  statute  is  in  con- 
travention of  constitutional  provision  be- 
cause trial  by  Jury  is  not  contemplated  in  the 
proceeding  before  the  district  judge.  In 
this  respect  it  may  be  properly  said  that  the 
proceeding  cont«npIated  by  the  statute  la 
not  a  trial  but  rather  a  proceeding  to  remove 
from  public  office^  and  as  such  does  not 
involve  either  life,  liberty  or  property. 

The  question  here  Involved  has  in  <me 
form  or  another  been  passed  upon  <m  sever- 
al occasions  by  the  Supreme  Court  of  the 
United  States  under  the  contention  that  by 
such  statute  the  officer  removed  was  deprived 
of  due  process  of  law  under  the  Fourteenth 
Amendment. 

In  the  case  of  Kennard  v.  Louisiana  ex  reL 
Morgan,  92  U.  S.  80,  23  L.  Ed.  47S,  statutory 
proceedings  much  more  summary  than  those 
of  ours  were  considered.  In  that  instance  a 
statute  of  Louisiana,  instituted  for  testing 
right  to  office,  was  under  consideration.  The 
statute  was  upheld  as  providing  due  process 
of  law,  and  the  provision  which  eliminated 
hearing  before  a  jury  was  held  to  be  not  re- 
pugnant to  the  amendment 

In  the  case  of  Foster  v.  Kansas  ex  rel. 
Johnston,  Attorney  General,  112  U.  S.  201,  5 
Sup.  Ct  8,  97,  28  L.  Ed.  696,  It  appears  that 
the  Attorney  General  of  the  state  of  Kansas 
proceeded  in  quo  warranto  in  the  Supreme 
Court  of  the  state  for  the  removal  of  a  coun- 
ty attorney,  alleging  his  faUure  to  prosecute 
certain  violations  of  the  law  of  that  state. 
The  case  went  to  the  Supreme  Court  of  the 
United  States  on  rule,  and  there,  after  refer- 
ring to  Kennard  v.  Louisiana,  supra,  the 
court  held  that  the  proceeding  was  of  a  dvU 
nature,  and  inasmuch  as  the  process  for  r» 
moval,  though  summary,  provided  for  bring- 
ing the  party  into  court  and  notifying  mm 
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of  tbe  case  he  bad  to  meet,  and  gave  him  an 
opportnnity  to  be  heard  In  bis  defense  and 
gave  opportonity  for  deliberation  and  Judg- 
ment of  the  court.  It  constituted  due  process 
of  law. 

In  the  case  of  Wilson  v.  North  Carolina, 
ie»  U.  S.  686,  18  Sup.  Ct  435,  42  Ia  Ed.  865, 
the  matter  grew  out  of  the  suspension  of  a 
railroad  commissioner  by  the  Governor  of 
North  Carolina.  On  being  carried  to  the 
Supreme  Court  of  the  United  States,  Mr. 
Justice  Peckham,  Q>eakl]tg  for  that  court, 
said: 

"The  controverjT  relates  exclnsiydy  to  the 
title  to  a  state  office,  created  by  a  statute  of 
the  state,  and  to  the  rights  of  one  who  was 
elected  to  the  office  so  created.  Those  nghts 
are  to  be  measured  by  the  statute  and  by  the 
CoDStitution  of  the  state,  excepting  in  so  far 
as  they  may  be  protected  by  any  proTision  of 
the  federal  Constitution." 

Contlntdng,  It  was  said; 

"Tbe  procedure  was  in  accordance  with  the 
Constitution  and  laws  of  the  state.  *  *  * 
What  kind  and  how  much  of  a  hearing  the  offi- 
cer should  have  before  suspension  by  the  Gov- 
ernor was  a  matter  for  the  sUte  Legislature  to 
determine,  having  regard  to  the  Constitution  of 
the  state.** 

In  my  Judgment,  that  portion  Off  the  stat- 
ute here  Involved  which  would  permit  of  a 
judgment  against  the  deposed  officer  of  any 
sum  of  money  Is  clearly  In  violation  of  the 
constitutional  guaranty  prohibiting  the  dep- 
rivation of  property  without  due  process  of 
law.  Even,  however,  were  this  Involved  here, 
which  Is  not  the  case^  since  no  such  Judg- 
ment was  entered  In  this  matter  against  peti- 
tioner In  the  district  court,  it  would  not 
avail  in  furtherance  of  petltlcmer's  conten- 
tion, for,  under  the  established  rule  in  this 
court,  constitutional  portions  of  the  statute 
might  be  enforced  if  Intact  and  operative, 
and  unconstltutiobal  portions  might  be  re- 
jected. Virginia  &  Truckee  B.  R.  Ca  t.  Hen- 
'ry,  8  Nev.  165. 


(41  Nev.  34» 

GUISTI  V.  GUISTI.    (No.  2290.) 

(Supreme  Court  of  Nevada.     March  4,  1018.) 

1.  Affeal  and  ElBBOB  ^=s>632  —  Sebvicb  or 
Tranbcript. 

Where  transcript  was  served  in  part  before 
docketing  of  cause  in  the  Supreme  Court  and 
the  remainder  within  a  reasonable  time  there- 
after, th«  appeal  will  not  be  dismissed  under 
court  rule  xiii  (154  Pac.  ix),  relating  to  curing  of 
technical  objections,  the  policy  of  the  court  be- 
ing to  give  the  appellant  every  reasonable  op- 
portunity to  be  heard. 

2.  A-PPEAL  AND  £KB0B  «=9S01— MxUOBANDXnf 

OF  Ebbobs  on  Motion  tob  Nbw  Tbiai.  — 

Whkn  Nkcesbabt. 
Bev.  Laws,  §  5322,  requiring  service  of 
memorandum  of  errors  upon  adverse  party,  has 
reference  only  to  errors  committed  at  tbe  trial 
under  section  5320,  subd.  7.  and  not  error  com- 
mitted in  arriving  at  an  erroneous  conclusion 
as  to  the  legal  effect  of  all  of  the  evidence  in 
the  case,  the  making  of  findings,'  or  entering  of 
Judgment. 


8.  MoNBT  Lewt  ♦=»6  —  "Contbibutid"  — 

PiXADINO. 
A   complaint,   alleging  that   plaintiff   "con- 
tributed"  money  to  the  erection  of  a  building, 
does  not  allege  a  loan. 

CE3d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  iHrst  and  Second  Series,  Contrib- 
ute.] 

4.  FBAUDULENT       CONVEYANCia        €=>213    — 

"CBEDrroB." 
An  unrecorded  bill  of  sale  of  undelivered 
personalty,  executed  by  a  deceased,  is  not  void 
as  to  an  order  of  court  setting  aside  a  monthly 
allowance  to  wife  of  deceased,  the  wife  not 
being  a  "creditor"  within  Rev.  Laws,  i  1078 
(Comp.  Laws,  |  2703),  making  sales  and  assign- 
ments of  personalty  without  delivery,  fraudulent 
as  to  creditors. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Creditor.} 

5.  EXECUTOBB  AND  Adkinistbatobb  €=s>172— 
Fbaudulbnt  Acts— Effect. 

No  matter  how  many  fraudulent  acts  an. 
administrator  is  guilty  of.  he  is  not  divested 
of  contractual  rights  under  a  valid  mortgage 
which  he  has  purchased. 

Appeal  from  District  Court,  Nye  County; 
Mark  R.  Averlll,  Judge. 

Action  by  Phoebe  J.  Gulsti  against  John 
Gulstl.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

Wm.  Forman,  of  Tonc^ah,  and  P.  E.  Ked- 
er,  of  Long  Beach,  Gal.,  for  appellant, 
l^ompson  &  Thompson,  of  Goldfield,  for  re- 
spondent- • 

COLEMAN,  J.  The  complaint  alleges  that 
plaintiff,  Phoebe  J.  Gulstl,  Is  the  widow  of 
Lawrence  Gulstl,  who,  at  the  time  of  bis 
death  In  October,  1907,'  was  a  resident  of 
Beatty,  Nye  county,  Nev.;  that  deceased,  at 
the  time  of  his  death,  was  the  owner  of  a 
dwelling  house  and  the  lot  upon  which  It 
was  situated,  and  certain  other  real  estate 
and  personal  property.  The  complaint  also 
alleges : 

"That  at  the  time  of  the  erection  of  said  build- 
ing and  the  furnishing  said  saloon  said  Law- 
rence Guisti  did  not  have  funds  sufficient  to 
pay  for  the  erection  of  said  building  and  pur- 
chasing of  said  bar  and  bar  fixtures,  Iron  safe, 
cash  register,  piano,  slot  machine,  and  gambling 
layouts  and  liquors  and  cigars  for  said  saloon, 
and  solicited  this  plaintiff  to  contribute  toward 
the  erection  of  said  building  and  the  paying  for 
said  bar,  bar.  fixtures,  furnishings,  liquors,  and 
cigars  for  said  saloon.  That  pursuant  to  said 
request  this  plaintiff  did  contribute  the  sum  of 
three  thousand  dollars  ($3,000)  toward  the 
erection  of  said  building  and  the  paying  for  said 
bar,  bar  fixtures,  furnishings,  iron  safe,  cash 
register,  piano,  slot  machine,  gambling  layouts 
cigars  and  liquors  for  said  saloon.  That  said 
Lawrence  Guisti  nor  any  other  person  has  ever 
paid  or  returned  said  money  or  any  part  there- 
of to  this  plaintiff." 

That  plaintiff  and  the  defendant  (father 
of  deceased)  are  the  sole  heirs  at  law  of  the 
deceased;  that  the  defendant,  conspiring  to 
cheat  and  defraud  plaintiff,  purchased  of  the 
Bull  Frog  Bank  &  Trust  Company  a  note  of 
deceased  for  about  $3,000,  which  purported 
to  be  secured  by  a  mortgage  upon  certain 
real  and  personal  property  of  the  deceased. 
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which  note  It  la  alleged  was  paid  by  the  de- 
ceased prior  to  bis  death. 

It  Is  also  alleged  that  the  defendant,  de- 
signing to  cheat  and  defraud  plaintiff,  Induc- 
ed plaintiff  to  waive  her  right  to  be  appoint- 
ed administratrix  of  said  estate,  and  as  a 
consideration  for  such  waiver  promised  and 
agreed  that  plaintiff  should  have  a  Uen 
upon  the  real  estate  and  personal  property 
covered  by  the  mortgage  to  the  bank  above 
mentioned,  to  secure  the  payment  of  the  al- 
leged indebtedness  to  her  of  $3,000;  and 
that  plaintiff,  having  great  faith  and  confi- 
dence In  the  defendant,  did  execute  such 
waiver,  and  nominate  and  request  that  the 
defendant  be  appointed  to  administer  upon 
said  estate,  and  that  thereafter  be  was  ap- 
pointed by  the  court  as  administrator  thereof 
and  thereafter  qualified  as  such.  Other  alle- 
gations of  fraud  are  contained  in  the  com- 
plaint, but,  taking  the  view  which  we  do  of 
the  case.  It  is  not  necessary  to  state  them. 

It  Is  further  alleged  that  upon  her  petition 
the  court  made  an  order  setting  aside  to 
plaintiff,  as  a  widow's  allowance,  the  dwell- 
ing house  mentioned  above  and  the  sum  of 
$130  per  month,  nnd  that  no  part  of  said 
monthly  allowance  has  been  paid;  that  on 
February  19,  1910,  the  court  Approved  the 
final  report  of  the  defendant,  as  such  admin- 
istrator, and  granted  him  a  discharge  from 
his  trust  as  such  administrator. 

By  the  prayer  of  the  complaint  plaintiff 
asks  that  the  decree  of  final  distribution 
In  the  matt«r  of  the  estate  of  Lawrence  Guls- 
tl,  deceased,  and  the'  decree  settling  the  final 
account  of  the  administrator,  and  such  other 
orders  as  may  interfere  with  granting  full 
relief  to  plaintiff,  be  set  aside  and  annulled; 
that  defendant  be  declared  a  trustee  for  the 
benefit  of  plaintiff,  and  that  plaintiff  recover 
Judgment  against  defendant  for  $3,000,  the 
amount  contributed  by  her,  as  alleged  in  the 
complaint,  and  In  a  further  sum  to  cover  the 
monthly  allowance  of  $130,  and  that  the 
same  be  made  a  lien  upon  the  real  estate 
bought  by  defendant  from  said  estate,  and 
for  general  relief. 

Defendant  filed  a  demurrer  to  the  com- 
plaint, for  the  reason,  among  others,  that  It 
did  not  state  a  cause  of  action,  which  being 
overruled,  an  answer  was  filed.  By  his  an- 
swer defendant  denies  that  plaintiff  is  the 
widow  of  the  deceased;  denies  that  the  de- 
ceased contributed  any  money  as  alleged  in 
the  complaint;  denies  that  he  solicited  plain- 
tiff to  renounce  her  right  to  administer  upon 
the  estate  of  the  deceased;  denies  that  he 
told  her  she  did  not  need  an  attorney,  or 
that  he  would  see  that  her  family  allowance 
and  her  claim  of  $3,000  would  be  paid;  de- 
nies all  allegations  of  fraud  on  his  part,  and 
pleads  afilrmatlvely  the  indebtedness  of  the 
Bull  Frog  Bank  &  Trust  Company,  its  assign- 
ment to  him,  and  all  of  the  various  orders  In 
the  matter  of  the  estate  of  Lawrence  Guistl, 
deceased,  Including  the  approval  of  his  final 


report  and  the  order  of  bis  discharge  as  ad- 
ministrator. 

Defendant  also  alleges  that  the  cause  of 
action  pleaded  by  the  plaintiff  is  barred  by 
section  4967,  Revised  Laws.  It  is  also  al- 
leged that  plalntlfTs  cause  of  action  Is  barred 
by  section  6018,  Revised  Laws. 

It  is  also  alleged  that  if  the  promise  sued 
on  was  made  at  all.  It  was  made  with  refer- 
ence to  the  administration  of  the  said  es- 
tate; that'it  was  a  specific  promise  to  an* 
swer  for  the  debt  of  said  intestate  out  of  the 
estate  of  defendant;  that  said  alleged  agree- 
ment was  not,  nor  was  any  note  or  memo- 
randum thereof.  In  writing,  ever  made  or 
signed  by  defendant,  or  by  his  agent 

Plaintiff  filed  a  reply,  pleading  estoppel 
on  the  part  of  defendant  to  deny  that  she 
was  the  widow  of  Lawrence  Guistl,  deceased. 

The  case  was  tried  by  the  court  without 
a  Jury,  and  the  court  made  its  findings  of 
fact,  whereby  it  found  all  of  the  material 
allegations  of  the  complaint  to  be  true,  ex- 
cept the  allegation  that  the  note  to  the  bank 
had  been  paid,  and  entered  a  decree  setting 
aside,  annulling,  and  canceling  the  decree  of 
final  distribution  in  the  matter  of  the  estate; 
also  the  order  approving  the  final  account 
of  the  administrator;  also  the  order  confirm- 
ing the  sale  of  the  real  estate  and  personal 
property  under  the  mortgage.  The  court 
rendered  Judgment  in  favor  of  plaintiff  and 
against  defendant  in  the  sum  of  $3,000,  the 
amount  alleged  to  have  been  contributed  by 
plaintiff  to  deceased,  as  alleged  in  the  com- 
plaint, and  in  the  further  sum  of  $3,010  on 
account  of  the  monthly  allowance  of  $130. 
It  was  further  ordered  that  said  Judgment  be 
made  a  lien  upon  the  property  bought  by 
defendant  at  the  administrator's  sale,  and 
that  the  same  be  sold  to  pay  said  Judgment 
and  costs. 

On  motion  for  a  new  trial  the  court  modi- 
fled  its  Judgment,  so  that.  Instead  of  giving; 
Judgment  for  $3,010  on  account  of  the  allow- 
ance of  the  court,  it  was  given  for  a  sum  ag- 
gregating 12  monthly  payments,  for  the  rea- 
son that  our  statute  provides  that  when  an 
estate  is  Insolvent  such  allowance  cannot  ma 
for  more  than  12  months  (section  6058,  R. 
L.);  and  it  was  further  adjudged  that  the 
defendant  is  a  trustee  and  holding  the  prop- 
erty in  question  as  a  trustee  for  the  benefit 
ot  plaintiff  to  the  extent  of  the  amount  found 
to  be  due  plaintiff  on  account  of  the  family 
allowance. 

This  appeal  is  from  the  original  Judgment, 
from  the  Judgment  as  modified,  and  from  the 
order  denying  the  motion  for  a  new  trial. 

Before  entering  upon  a  consideration  of 
the  merits  of  the  case,  it  l>ecomes  necessary 
that  we  dispose  of  a  motion  to  dismiss  the 
appeal.  This  motion  is  based  upon  two 
grounds:  First,  because  a  transcript  of  the 
record  was  not  filed  within  30  days  after  the 
taking  of  the  appeal  had  been  perfected,  at 
provided  in  rule  2  (164  Pac.  Till);  and,  sec- 
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ond,  for  the  reason  that  '^o  transcript  on 
ai>peal  has  ever  been  served"  uiwn  respond- 
ent 

[1]  All  that  we  need  to  say  as  to  the  first 
ground  of  the  motion  la  that  the  record  shows 
that  the  appeal  was  taken  on  June  16,  1917, 
and  the  transcript  was  filed  on  July  5,  1917, 
less  than  30  days  from  the  taking  of  the 
appeal.  As  to  the  second  ground,  we  might 
say  that  we  think  there  are  at  least  two 
good  reasons  why  It  Is  not  well  taken,  but  we 
will  confine  ourselves  to  one  only.  Para- 
graph 3  of  rule  25  (154  Pac.  xl)  provides 
that  a  copy  of  the  transcript  shall  be  served 
by  appellant  upon  the  opposite  party.  Rule 
8  of  this  court  (154  Pac.  ix)  reads : 

"Exceptions  or  objections  to  the  transcript, 
Btatement,  the  undertaking  on  appeal,  notice  of 
appeal  or  to  its  nervice  or  proof  of  service,  or  any 
technical  exception  or  objection  to  the  record 
atFecting  the  right  of  the  appellant  to  be  heard 
on  the  points  of  error  sBsigned,  which  might 
be  cured  on  suggestion  of  diminiHtion  of  the  rec- 
ord, must  be  taken  at  the  first  term  after  tbe 
transcript  is  filed,  and  must  be  noted  in  tbe 
written  or  the  printed  points  of  tbe  respond- 
ent, and  filed  at  least  one  day  before  the  argu- 
ment, or  they  will  not  be  regarded." 

From  a  reading  of  tikis  rule.  It  is  apparent 
tliat  it  is  the  policy  of  this  court  to  give 
the  appellant  every  reasonable  opportunity 
to  be  heard  upon  the  merits,  and  that  an  ap- 
peal should  not  be  dismissed  where  an  error 
or  oversight  can  he  corrected  without  in- 
Jury  to  the  opposite  party,  where  appellant 
desires  to  make  such  correction.  From  the 
record  and  affidavit  on  file  In  this  matter,  it 
appears  that  a  copy  of  a  part  of  the  tran- 
script was  served  before  the  case  was  dock- 
eted In  this  court,  and  that  the  balance  there- 
of was  served  within  a  reasonable  time  there- 
after. No  injury,  inconvenience,  or  delay 
appears  to  have  been  sustained  by  respond- 
ent. The  case  of  Gardner  v.  Pacific  Power 
Co.,  163  Pac  731,  is  dissimilar  from  this,  In 
that  no  copy  of  the  transcript  was  ever  serv- 
ed and  no  brief  was  ever  filed,  nor  did  ap- 
pellant in  any  way  seek  to  cure  the  defects 
pointed  out.  In  fact,  it  appears  that  the 
appeal  in  that  case  was  entirely  abandoned. 

[2]  Counsel  for  respondent  also  moves  to 
strike  from  appellant's  assignment  of  errors 
assignment  No.  U,  for  the  reason  that  said 
as^gnment  was  not  embraced  in  and  made 
a  part  of  the  memorandum  of  exceptions  re- 
quired by  section  5322,  Revised  Laws.  The 
section  mentioned  provides  that  where  the 
motion  for  new  trial  Is  based  upon  "error  in 
law  occurring  at  the  trial  and  excepted  to  by 
tbe  party  making  the  application"  (section 
5320,  subd.  7),  the  i>arty  moving  for  a  new 
trial  shall  within  ten  days  •  •  *  serve 
upon  the  adverse  party  a  memorandum  of 
such  errors  excepted  to  as  he  Intends  to  rely 
upon,  and  that  no  other  errors  under  such 
ground  shall  be  considered,  either  upon  the 
motion  for  a  new  trial  or  upon  appeal  than 
those  mentioned  in  such  memorandum  of  ex- 
cep^'lons.  It  is  very  evident  that  by  section 
B3z2  reference  Is  tuid  o^y  to  errors  com- 


mitted by  the  court  at  the  trial,  and  not 
to  an  error  committed  by  the  court  in  ar- 
riving at  an  erroneous  conclusion  as  to  the 
legal  effect  of  all  of  the  evidence  in  the 
case.  Motion  is  also  made  to  strike  numer- 
ous other  assignments  of  error,  upon  the 
ground  that  they  were  not  embodied  in  the 
memorandum  of  exceptions  required  by  sec- 
tion 6322,  Revised  Lews,  above  quoted.  In 
our  opinion,  the  assignment  of  errors  Just 
alluded  to  does  not  go  to  errors  contemplat- 
ed by  section  6322,  Revised  Laws,  but  rather 
to  error  committed  by  the  court  after  the 
trial  had  been  completed,  and  in  the  making 
of  findings  and  in  the  entering  of  Judgment 
and  decree.  In  our  opinion,  none  of  the  mo- 
tions are  well  taken,  and  they  are  denied, 
for  the  reasons  which  we  have  given. 

We  come  now  to  a  consideration  of  the 
merits  of  the  case.  This  action  was  brought 
to  recover  upon  two  alleged  claims,  one  be- 
ing based  upon  the  allowance  5y  tbe  court 
In  the  matter  of  the  estate  of  Lawrence 
Gulsti,  deceased,  of  the  so-called  monthly  al- 
lowance of  $130,  and  the  other  upon  the  so- 
called  contribution  by  plaintiff  to  Lawrence 
GulsU  In  his  lifetime  of  the  sum  of  $3,000. 
The  complaint  Is  replete  with  allegations  of 
fraud  alleged, to  have  been  committed  by  de- 
fendant as  administrator  of  the  said  estate, 
all  of  which  aiUeged  fraudulent  acts,  it  is 
claimed,  go  to  aid  in  the  establishment  of 
both  causes  of  action. 

[3]  We  will  first  dispose  of  tbe  cause  of  ac- 
tion based  upon  the  $3,000  claim;  and  in 
this  connection,  we  call  attention  to  the  alle^ 
gatlons  in  the  complaint,  which  we  have  quot- 
ed, which  are  pleaded  by  plaintiff  as  the 
very  foundation  of  her  claim.  It  will  be 
noted  from  the  allegations  that  it  Is  contend- 
ed that  the  plaintiff  "contributed"  to  the 
erection  by  Lawrence  Gulsti,  deceased,  of  a 
certain  building  and  toward  the  purchase  by 
him  of  certain  personal  property,  and  upon 
tbe  strength  of  this  allegation  it  Is  claimed 
that  proof  of  a  loan  from  plaintiff  to  Law- 
rence Gulsti  can  Be  established.  There  is  a 
marked  difference  between  "contributing" 
money  and  "loaning"  money.  The  court  did 
not  find  that  plaintiff  loaned  the  deceased 
$3,000,  but  that  she  did  "contribute"  the  sum 
of  $3,000  toward  the  erection  of  said  build- 
ing and  paying  for  said  bar,  bar  fixtures,  fur- 
nishings, dgars,  and  liquors,  etc.  In  Parks, 
Adm'r,  v.  American  Home  Mis.  Soc.,  62  Vt. 
19,  20  AU.  107,  it  is  said: 

"A  'contribution,'  then,  is  'the  act  of  giving 
to  a  common  stock,  or  in  common  with  others, 
that  which  is  given  to  a  common  stock  or  pur- 
pose,' etc.    Webst.  Diet" 

New  Standard  Dictionary  defines  "con- 
tribute"  as  follows: 

"To  give  or  furnish,  in  common  with  others, 
for  a  common  purpose;  supply  as  part  of  a 
common  stock ;   give  In  aid  of  some  object" 

See,  also.  Century  Diet. ;  Black's  Law  Diet 
(2d  Bd.). 
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From  these  deflnltlona  of  the  word  "contrib- 
ote,"  It  Is  clear  tbAt  the  complaint  does  not 
allege  a  loan  by  plalntifl  to  Lawrence  OuistL 

[4]  In  disposing  of  the  claim  based  upon 
the  monthly  allowance  of  $130  by  the  court 
In  the  estate  matter,  It  becomes  necessary 
that  we  determine  the  force  and  etfect  of 
the  mortgage  given  by  the  deceased  to  the 
Bull  IS^og  Bank  &  Trust  Company,  and  as- 
signed to  defendant  The  note  mentioned 
was  dated  September  11,  1907,  payable  on 
demand,  In  the  sum  of  $2,296.20.  The  de- 
ceased died  October  23,  1907,  a  little  over 
one  month  after  the  execution  of  the  note. 
The  uncontradicted  evidence  of  F.  L.  War- 
burton,  the  cashier  of  the  bank,  and  a  disin- 
terested witness,  is  to  the  eBfect  that  this  note 
was  secured  by  a  mortgage  upon  the  real 
and  personal  property  in  question,  and  that 
the  note  being  unpaid,  the  bank  sold  the 
same  to  the  defendant  in  this  action  for 
the  sum  of  $3,000.  This  evidence  being  im- 
contradlcted,  it  is  evident  that  the  claim 
thus  held  was  a  prior  valid  claim,  unless 
there  was  some  inherent  defect  in  the  mort- 
gages. The  real  estate  mortgage  is  not  at- 
tacked because  of  any  such  defect,  but  the 
trial  court  held  that  the  mortgage  upon  the 
personalty  is  void  as  against  creditors,  and 
that  plaintiff  was  a  creditor.  The  mortgage 
upon  the  personalty  was  in  the  form  of  a  bill 
of  sale.  There  is  no  question  but  that  an 
unrecorded  diattel  mortgage  or  bill  of  sale  of 
personalty,  unaccompanied  by  an  immediate 
change  of  possession.  Is  void  as  to  creditors, 
as  a  general  propo6ltlon ;  but  plaintiff's  claim 
based  upon  the  monthly  allowance  does  not 
come  In  that  class.  The  statute  which  was 
In  force  at  the  time  the  blU'of  sale  was  given 
is  section  2703,  Cutting's  Compiled  Laws 
(section  1078,  B.  L.  1912),  which  reads  as 
follows: 

"Every  sale  made  b;jr  a  vendor  of  eoods  and 
chattels  in  his  possession,  or  ander  hla  control, 
and  everv  assignment  of  goods  and  chattels,  un- 
less the  same  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  things  sold  or 
assigned,  shall  be  conclusive  evidence  of  fraud, 
as  against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  such  assipi- 
ment,  or  subsequent  purchasers  in  good  faith. 

[I]  The  order  of  the  court  setting  aside  a 
monthly  allowance  to  plaintiff  did  not  con- 
stitute her  a  creditor  in  the  sense  contem- 
plated by  the  statute.  Both  the  real  and 
personal  estate  of  the  deceased,  so  far  as 
covered  by  the  mortgages,  were  subject  to 
specific  liens,  which  were,  at  the  time  of  the 
death  of  the  deceased,  valid  as  to  this  plain- 
tiff, and  nothing  which  could  be  done  sub- 
sequent to  the  death  of  the  deceased  would 
operate  to  deprive  him  of  his  lien.  Xo  mat- 
ter how  many  acts  of  fraud  the  defendant 
may  have  been  guilty  of  as  administrator, 
If  any,  or  how  gross  they  may  have  been, 
such  conduct  would  not  divest  him  of  his 


contractual  rights  under  bis.  mortgages; 
hence  we  do  not  deem  it  necessary  to  cou^ 
slder  his  alleged  fraudulent  conduct 

For  the  reasons  given,  it  Is  ordered  that 
the  Judgment  and  order  appealed  from  be^ 
and  the  same  are  hereby,  reversed. 

McCABRAN,  O.  jr^  concurs.  SAin>£BS, 
J.,  did  not  participate. 

<41  Nev.  175) 
In  re  KATTENHOBirS  ESTATE. 
(No.  2302.) 

(Supreme  (Tourt  of  Nevada.     March  6,  1918.) 

Husband  and  Whx  «=>273(1)— CoiacUHiTT 
Pkopkbtt. 
St  1915,  c.  130,  does  not  affect  or  repeal 
Rev.  Laws,  §§  2164,  2166,  relating  to  descent  of 
community  property,  and  where  spouse  dies 
intestate  all  the  community  property  goes  to  the 
surviving  spouse. 

Appeal  from  District  Court,  Lander  Coun- 
ty;   Peter  Breen,  Judge. 

In  the  matter  of  the  estate  of  Albert 
Kattehhom,  deceased.  From  a  decree  dis- 
tributing all  of  the  estate  to  Lulu  Katten- 
horn,. widow  of  the  deceased,  Annie  F.  Kat* 
tenhom  appeals.    Affirmed. 

Frank  Curran,  of  Austin,  and  Leonard  B. 
Fowler,  of  Reno,  for  appellant  Callahan  & 
Brandon,  of  Wiunemucca,  for  respondent 

McCARRAN,  C.  J.  To  the  marriage  of  Al- 
bert  Kattenhorn  and  Lulu  Kattenhom  there 
was  no  issue.  Albert  Kattenhorn  died  intes- 
tate; Lulu  Kattenhorn  survives.  The  dis- 
trict court  in  the  probate  proceedings  found 
that  the  property  of  which  Albert  Kattenhom 
died  possessed  was  in  its  nature  community. 
Lulu  Kattenhorn,  respondent  here,  contended 
in  the  district  court,  and  that  court  sustained 
her  contention,  that  she  was  entitled  to  a 
distribution  of  the  entire  estate  of  her  de- 
ceased husband.  Annie  F.  Kattenhorn,  moth- 
er of  the  deceased,  contended  that  as  such 
she  was  entitled  to  have  an  interest  in  the 
estate  of  her  deceased  son  distributed  to 
her.  By  de<free  of  the  district  court  the  en- 
tire estate  was  ordered  distributed  to  Lnla 
Kattenhorn,  the  widow.  From  this  decree 
the  mother  of  the  deceased  appeals  to  this 
court. 

Nothing  appears  In  the  record  from  which 
we  would  be  required  to  disturb  the  finding  of 
the  trial  court  as  to  the  nature  and  character 
of  the  property  left  by  the  deceased  Katten- 
horn. 

One  question,  and  one  only,  comes  to  this 
court  for  determination  on  appeal.  In  this  Is 
involved  the  interpretation  of  the  force  and 
effect  of  an  amendatory  statute  enacted  by 
the  Legislature  of  1915,  entitled: 

"An  act  to  amend  an  act  entitled  'An  act  to 
amend  section  1  of  an  act  entitled  "An  act  to 
regulate  the  settlement  of  estates  of  deceased 
persons,"  approved  March  23,  1897,  and  as 
amended  and  approved  March  16,  1899,  approve 
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ed  March  6,  1801,'  and  as  amended  Mardi  U, 
1913." 

The  amendatory  act.  In  so  far  as  Its  effect 
In  the  caae  at  bar  Is  concerned.  Is  as  follows: 

"Section  1.  Section  259  of  the  above-entitled 
act  is  hereby  amended  so  as  to  read  as  follows: 

"Sec  259.  When  any  person  having  title  to 
any  estate,  not  otherwise  limited  by  marriage 
contract,  shall  die  intestate  as  to  such  estate, 
it  shall  descend  and  be  distributed,  subject  to 
the  payment  of  his  or  her  debts,  in  the  follow- 
ilig  manner: 

"First  If  there  be  a  surviving  husband  or 
wife,  and  only  one  child,  or  the  lawful  issue  of 
one  child,  one-half  to  the  surviving^  husband  or 
wife,  and  one-half  to  such  child  or  issue  of  such 
child.  If  there  be  a  surviving  husband  or  wife 
and  more  than  one  child  living,  or  ono  child  liv- 
ing and  the  lawful  issue  of  one  or  more  deceased 
children,  one-third  to  tlie  surviving  husband  or 
wife,  and  the  remainder  in  equal  shares  to  his 
or  her  children,  and  to  tho  lawful  issue  of  any 
deceased  child  by  right  of  representation.  If 
there  be  no  child  of  the  intestate  living  at  his 
or  her  death,  the  remainder  shall  fo  to  all  of 
Us  or  her  lineal  descendants,  and  if  all  of  the 
said  descendants  are  in  the  same  degree  of 
kindred  to  the  intestate,  they  shall  share  equal- 
ly, otherwise  they  shall  take  according  to  the 
right  of  representation. 

Second.  If  ho  or  she  shall  leave  no  issue,  the 
estate  shall  go,  one-half  to  the  surviving  hus- 
band or  wife,  one-fourth  to  the  intestate's  fa- 
ther and  one-fourth  to  the  intestate's  mother, 
if  both  are  living ;  if  not;  one-half  to  either  tho 
father  or  mother  then  living.  If  he  or  the 
akall  have  no  utue,  nor  father,  nor  mother,  the 
tchole  communitv  property  of  the  kitettate  fhall 
go  to  the  tMrviving  lnubond  or  vnfe,  and  one- 
half  of  the  separate  property  of  the  intestate 
thall  go  to  the  rurvimng  huthand  or  v>ife,  and 
the  other  half  thereof  Aail  go  in  equal  tharea 
to  the  irothert  and  litter*  of  the  intettate,  and 
to  the  children  of  any  deoeated  Ifrother  or  tit- 
ter by  right  of  repretentation.  If  he  or  she  shall 
leave  no  issue,  or  husband,  or  wife,  tho  estate 
shall  go,  one-half  to  the  intestate's  father  and 
one-half  to  the  intestate's  mother,  if  both  are 
living,  if  not  the  whole  estate  shall  go  to  either 
the  utber  or  mother  then  living.  If  he  or  the 
thaU  leave  no  iitue,  father^  mother,  trother,  or 
titter,  or  children  of  any  %ttue,  1>roth0r  or  tit- 
ter, all  of  the  property,  ioth  community  and 
separate,  of  the  intettate  thoU  go  to  the  turvh- 
ing  hutiand  or  wife." 

Session  Acts  1916,  p.  149.     (We  italicize.) 

The  original  act  thus  amended  by  the  Leg- 
islatnre  of  1915  was  a  part  of  an  act  entitled 
"An  act  to  regulate  the  settlement  of  the  es- 
tates of  deceased  persons."  The  statute  from 
Its  first  enactment  (Stat.  1861,  p.  238)  nntll 
the  present  time  has  referred  to  but  one  class 
of  property.  It  has  been  subject  to  change 
by  way  of  amendment,  and  on  the  several  oc- 
casions when  the  language  was  changed  it 
was  either  to  make  it  more  ludd  or  to  change 
tlie  Interest  of  the  recognized  heirs.  Stat. 
1897,  p.  158;  Stat  1899,  p.  110;  Stat.  1901, 
p.  44;  Stat.  1903,  p.  218;  Stat  1915,  p.  149. 
It  never  referred  to  other  than  the  separate 
property  of  the  person  deceased.  In  re  Es- 
tate of  Foley,  24  Nev.  197,  61  Paa  834,  52 
Pac:  649.  The  language  of  the  amendatory 
statute  of  1915  first  appeared  in  the  amend- 
atory statnta  of  1903.  Session  Acta  1903,  p. 
218.  In  the  latter  statute  we  find  for  the 
first  time  the  expression: 

"If  he  or  she  shall  leave  no  issue  nor  father 
nor  mother,  the  whde  community  property  of 


the  intestate  shall  go  to  the  aorviving  husband 
or  wife,  and  one-half  of  the  separate  property 
of  the  intestate  shall  go  to  the  surviving  husband 
or  wife,"  etc. 

The  expression  "the  whole  community  pr(g>- 
erty  of  the  Intestate  shall  go  to  the  surviving 
husband  or  wife"  we  read  as  in  the  nature 
of  a  parenthetical  clause,  the  substance  of 
which  the  lawmaking  body  recognized  as  be- 
ing a  matter  of  course  pursuant  to  the  force 
and  effect  of,  and  taking  its  authority  and 
existence  from,  a  statute  spedflcally  affecting 
the  disposition  of  community  property.  Sec- 
tion 2165,  B.  I*  There  Is  nothing  about  the 
language  of  the  second  subdivision  of  the 
amendatory  statute  of  1916,  any  more  than 
In  the  amendatory  statute  of  1903,  which  at- 
tempte  to  amend,  modify,  or  repeal  the  stat- 
ute dealing  with  the  disposition  of  commu- 
nity property  on  the  death  of  one  spouse. 

By  section  11  of  the  act  defining  the  righto 
of  husband  and  wife,  which  section  bears 
specifically  on  the  distribution  of  community 
property,  it  is  declared  that  community  prop- 
erty on  the  death  of  the  husband  without  will 
goes  one-half  to  the  wife  and  one-half  to  the 
issue.  If  there  be  no  issue  and  no  will,  all 
community  property  goes  to  the  surviving 
wlfa  Does  the  second  subdivision  of  the 
amendatory  act  of  1915,  concerning  descent 
and  distribution,  designate  any  part  of  the 
community  property  as  going  to  either  the 
father  or  mother  in  the  event  of  no  issue? 
There  Is  not  a  word  in  that  statute  that 
would  convey  such  an  idea  with  any  degree  of 
definlteness  whatever.  The  amendatory  stat- 
ute says  no  more  with  reference  to  the  com- 
munity property  than  does  section  2165,  B. 
L.,  1.  e.,  If  there  be  no  Issue  and  no  will,  the 
whole  community  property  goes  to  the  surviv- 
ing spouse,  and  more,  for,  if  there  be  sepa- 
rate property,  one-half  of  that  also  goes  to  the 
survivor  if  there  be  no  issue  and  a  father 
or  mother  living,  and  if  there  be  no  issue  and 
no  father  or  mother  and  no  brothers  or  sis- 
ters and  no  issue  of  brothers  or  sisters,  then 
the  whole  property  of  the  intestate,  separote 
as  well  as  community,  goes  to  the  surviving 
husband  or  wife. 

Sections  10  and  11  of  the  statute  defining 
the  rights  of  husband  and  wife  (sections  2164 
and  2166,  Bev.  L.)  prescribe: 

"Sec.  10.  Upon  the  death  of  the  wife  the  en- 
tire community  property  belongs  without  ad- 
ministration to  the  surviving  husband.    *    *    * 

"Sec.  11.  Upon  the  death  of  the  husband,  one- 
half  of  tho  community  property  goes  to  the  sur- 
viving wife,  and  the  other  half  is  subject  to 
the  testimentary  disposition  of  the  husband,  and 
in  the  absence  of  such  disposition  goes  to  the 
surviving  children  equally,  and  in  the  absence 
of  both  such  disposition  and  surviving  children, 
the  entire  community  properl?  belongs  without 
administration  to  the  surviving  wife.    •    •    *" 

In  the  case  of  Clark  ▼.  Clark,  with  eminent 
counsel  on  both  sides,  it  was  conceded  that, 
the  property  being  community  In  nature,  the 
case  did  not  come  within  the  statutes  con- 
cerning descents.  Clark  t.  Clailc,  17  Nev. 
124,  28  Pac.  238. 
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In  Re  Foley's  Estate,  this  court  had  before 
It  the  consideration  of  the  same  statutes  as 
here  presented.  True,  the  statutes  were 
somewhat  different  at  that  time  as  to  the  dis- 
tributees under  the  statute  governing  descent 
and  distribution.    The  statute  then  provided: 

"Second.  If  be  or  she  shall  leave  no  issue, 
the  estate  shall  go  in  equal  shares  to  the  sur- 
vivinK  husband  or  wife  and  to  the  intestate's 
father."    Gen.  St  1S85,  |  2981. 

It  was  there  held  that  the  lower  court  ex- 
ceeded its  Jurisdiction  In  Its  decree  distribut- 
ing community  property  to  other  than  the 
wife.  Indeed,  the  most  that  was  contended 
for  there  was  the  right  of  the  heirs  to  take  a 
part  of  the  property,  both  community  and 
separate,  by  reason  of  a  written  agreement 
to  that  effect  entered  Into  with  the  surviving 
wife.  The  court  held  In  effect  that  even  un- 
der such  agreement  the  community  property 
was  not  subject  to  distribution  to  the  heirs, 
but  passed  to  the  wife.  In  our  Judgment,  the 
amendment  of  1916  was  Intended  to  effect 
no  different  result  The  amendatory  stat- 
ute of  1915,  in  so  far  as  It  refers  to  commu- 
nity property.  If  anything,  serves  only  to  car- 
ry out  the  strict  object  and  Intent  of  the  stat- 
ute dealing  with  the  disposition  of  commu- 
nity property  heretofore  quoted.  That  por- 
tion of  the  second  subdivision  in  the  amenda- 
tory statute  of  1915  which  refers  to  "the 
whole  community  property"  as  going  to  the 
surviving  husband  or  wife  Is  but  a  re-enun- 
ciation of  the  statute  directing  the  disposi- 
tion of  community  property.  Rev.  L.  {  2165. 
The  same  may  properly  be  said  with  refer- 
ence to  the  latter  part  of  the  second  sulxlivi- 
slon,  wherein  it  prescribes  when  and  under 
what  circumstances  all  the  property,  both 
community  and  separate,  goes  to  the  surviv- 
ing husband  or  wife.  The  amendatory  stat- 
ute of  1915  In  no  wise  conflicts  with  sections 
10  and  11  of  the  statute  defining  the  rights 
of  husband  and  wife  (Rev.  L.  {{  2164  and 
2165),  bearing  specifically  on  the  disposition 
of  community  property.  In  the  amendatory 
statute  of  1915,  as  the  same  affects  the  set- 
tlement of  estates  of  deceased  persons,  there 
Is  not  a  word  or  expression  designating  any 
part  or  fraction  of  the  community  property 
as  going  to,  belonging  to,  or  distributable  to 
other  than  the  husband  or  wife  where  there 
be  such  survivor.  The  amendatory  statute  of 
1915  cannot  be  said  to  even  impliedly  repeal 
or  affect  sections  10  and  11  of  the  act  per- 
taining to  husband  and  wife,  because  as  re- 
gards the  subject  of  community  property  they 
stand  and  operate  coordlnately  and  harmo- 
niously. 

Any  other  interpretation  of  the  amendato- 
ry act  of  1915  would  not  only  do  violence  to 
the  cardinal  principles  of  statutory  construc- 
tion, but  would  serve  to  destroy  the  commu- 
nity property  law  of  this  state,  a  law  enacted 
and  carried  down  on  the  statute  books  of  this 
state  under  a  policy  coexistent  with  the  his- 


tory of  the  state  Itself.  In  the  absence  of 
specific  and  positive  declaration  by  the  leg- 
islative branch  of  the  government,  such  hav- 
oc would  not  reasonably  be  contemplated. 

The  property  here  in  question  being  found 
by  the  court  to  be  common  or  community  in 
nature,  left  by  the  deceased  unaffected  by 
testamentary  disposition  or  the  rights  of  liv- 
ing issue,  passes,  pursuant  to  the  specific  lan- 
guage of  section  2165  of  our  Revised  Laws,  to 
the  surviving  wife. 

The  order  and  decree  of  the  lower  court 
from  which  this  appeal  is  taken  is  affirmed. 
It  is  so  ordered. 

SANDERS,  J.,  concurs.  COLEMAN,  J.. 
concurs  in  the  order. 


M2  Nov.  1) 

VINEYARD  LAND  &  STOCK  CO.  y.  DIS- 
TRICT COURT  OF  FOURTH  JUDICIAL 
DIST.  OF  NEVADA  IN  AND  FOR  ELKO 
COUNTY  et  al.    (No.  2264.) 

(Supreme  Court  of  Nevada.     March  5,  1918.) 

1.  Constitutional  Law  ®=348  —  Pbesdmp- 

TIONS  IN  FaVOB  of  AcT. 

When  a  statute  is  assailed  as  being  uncon- 
stitutional, every  presumption  is  in  favor  of  its 
validity,  all  doubts  must  be  resolved  in  its  favor, 
and,  unless  it  is  clearly  in  derogation  of  some 
constitutional  provision,  it  must  be  sustained. 

2.  Constitutional  Law  ®=»70(3)  —  Conbid- 
kbation  by  ooubts  of  policy  of  law. 

The  courts,  in  considering  the  constitution- 
ality of  a  statute,  have  notliuig  to  do  with  tho 
general  policy  of  the  law. 

3.  Constitutional  Law  «=9278(1)— Waters 
AND  Watee  Courses  «=»128— Due  PbooeSs 
—Nevada  Wateb  Law. 

Water  Law  (St.  1913,  c.  140),  as  amended 
by  St.  1915,  c.  253,  providing  that,  subject  to 
existing  rights,  the  water  of  all  sources  of  sup- 
ply belongs  to  the  public,  providing  for  tbe  ap- 
puintment  of  a  staKe  engineer,  to  whom  appli- 
cation may  be  made  to  appropriate  any  unap- 
propriated water  in  a  public  stream,  etc.,  and 
providing  that  tbe  state  engineer,  on  his  own 
initiative,  or  on  application  of  one  or  more  users 
of  water  of  any  stream,  may  make  an  order  for 
the  determination  of  the  relative  rights  of  the 
water  users,  there  being  provision  for  notice, 
elc,  is  not  violative  of  federal  Const.  Amend.  14, 
prohibiting  the  taking  of  pri^erty  without  due 
process  of  law. 

4.  Constitutional  Law  ®=»251— Due  Pbo- 
CESS  —  Adherence  to  Methods  in  Exist- 
ence AT  Turn  of  Adoption  of  Constitu- 
tion. 

It  is  not  the  rule  in  Nevada  that  there  can 
l>e  no  due  process  of  law  unless  the  methods, 
means,  and  instrumentalities,  which  were  in  ex- 
istence at  the  time  of  the  adoption  of  the  Ne- 
vada Constitution  are  adhered  to. 

5.  Constitutional  Law  €=>80(l)  —  Water 
Law— Encroachment  on  Judioiart- Ju- 
BisuicTiON  of  District  Court. 

Water  Law  (St.  1U13,  c.  14U),  as  amended 
by  St  1915,  c.  253,  providing  that,  subject  to 
existing  rights,  the  water  of  all  suurces  of  sup- 
ply belongs  to  tbe  public,  providing  for  tbe  ap- 
pointment of  a  state  engineer,  to  whom  appli- 
cstion  may  be  made  to  appropriate  any  unap- 
propriated water  in  a  pubbc  stream,  etc,  and 
providing  that  the  state  engineer,  on  his  own 
initiative   or   on    application    of   one   or   more 
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users  of  water  of  any  stream,  may  make  an  or- 
der for  the  determination  of  the  relative  rights 
of  the  water  users,  there  being  provision  for 
notice,  etc.,  is  not  violative  of  Const  art.  6,  { 
6,  providing  that  the  district  courts  shall  have 
original  jurisdiction  in  all  cases  which  involve 
the  title  or  the  right  of  possession  to,  or  the 
possession  of,  real  property,  even  though  a  wa- 
ter right  is  real  estate,  since  the  entire  pro- 
ceedings under  the  water  law  amount  to  noth- 
ing until  a  copy  of  the  order  of  determination 
of  water  rights  of  the  state  engineer  is  filed  in 
the  office  of  the  clerk  of  the  district  court,  thus 
operating  as  a  complaint,  the  proceedings  be- 
fore the  state  engineer  being  nothing  more  than 
the  routine  of  preparing  and  filing  the  com- 
plaint in  the  district  court,  which  invests  the 
latter  coort  with  jurisdiction  to  act. 

6.  CORSTITUTIONAI.    LAW    ^955— SBPABATION 
OF    POWESS    OF    GOVEBNMKNT— WaTEB    LAW. 

Water  Law  (St  1913,  c.  140),  as  amended 
by  St  1915,  c.  253,  providing  that  subject  to 
existing  rights,  the  water  of  ul  sources  of  sup- 
ply belongs  to  the  public,  providing  for  the  ap- 
pointment of  state  engineer  to  whom  applica- 
tion may  be  made  to  appropriate  any  nnappro- 
priated  water  in  a  public  stream,  etc.,  and  pro- 
viding that  the  state  engineer,  on  his  own  initia- 
tive, or  on  application  of  one  or  more  users  of 
water  of  any  stream,  may  make  an  order  for 
the  determination  of  the  relative  rights  of  the 
water  users,  there  being  provision  for  notice, 
etc.,  is  not  violative  of  Const,  art  3,  f  1,  and 
article  6,  |  1,  providing  that  the  powers  of  gov- 
ernment shall  oe  divided  into  three  separate  de- 
partments, the  legislative,  executive,  and  judi- 
cial, etc.,  and  that  the  judicial  power  of  the 
state  shall  be  vested  in  a  supreme  court,  dis- 
trict courts,  and  justices  of  the  peace,  the  act 
not  conferring  judicial  powers  on  the  state  engi- 
neer, since  the  procedure  before  him  merely 
paves  the  way  for  an  adjudication  by  the  dis- 
trict court 

7.  EMiNErrr  Domain  «s>2(10)— Ooiipxnsation 
—Public  Use— Wateb  Law. 

Water  Law  (St.  1913,  c.  140)  aa  amended 
by  St  1915,  c.  253,  providing  that,  subject  to 
existing  rights,  the  water  of  all  sources  of  sup- 
ply belongs  to  the  public,  providing  for  the  ap- 
pointment of  a  state  engineer,  to  whom  appli- 
cation may  be  made  to  appropriate  any  unap- 
propriated water  in  a  public  stream,  etc.,  and 
providing  that  the  state  engineer,  on  his  own 
initiative,  or  on  application  of  one  or  more  of 
the  users  of  water  of  any  stream,  may  make  an 
order  for  the  determination  of  the  relative  rights 
of  the  water  users,  there  being  provision  for  no- 
tice, etc.,  is  not  violative  of  Const,  art  6,  {  1, 
providing  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation, 
since  the  law  does  not  contemplate  or  suggest 
the  taking  of  private  property  for  any  public 
or  any  other  use. 

8.  Watxbb  and   Wateb   Coubses  i&=>128  — 
CoNSTiTDTioNAurrT  OF  Wateb  Law  — Dib- 

TBIBTTTION   OF  WaTKB  —  DETESMINATIOM   OF 

State  Enoineeb. 
Water  Law  (St  1913,  c.  140)  f  33,  as 
amended  by  St  1915,  c.  253,  I  3,  providing  that 
from  and  after  the  filing  of  the  state  engineer's 
order  of  determination  with  the  clerk  of  the 
district  court,  and  during  the  hearing  thereou, 
the  waters  of  the  stream  in  question  may  be  dis- 
tributed as  indicated  in  the  order  of  determi- 
nation, unless  a  stay  bond  be  given,  la  not  un- 
constitutional. 

9.  CoNSTixunoNAi,  Law  «=3l06  —  Vested 
Rights. 

No  person  has  a  vested  right  in  any  rule  of 
law.  nor  can  any  one  assert  a  vested  right  in 
any  particular  mode  of  procedure. 


10.  CONSTITUTIOHAI,   LAW   «=>30G— DlTK  PBO- 

CE8S— Wateb  Law. 
Water  Law  (St  1913,  c.  140),  as  amended 
by  St '  1915,  c.  253,  is  not  unconstitutional,  as 
permitting  a  taking  of  property  without  due 
process  of  law,  in  that,  should  an  interested 
party  fail  to  file-  objections,  to  the  determina- 
tion of  the  state  engineer  as  to  water  rights, 
with  the  clerk  of  the  district  court  in  which 
the  engineer  files  a  copy  of  his  order  of  determi- 
nation, and  the  court  enters  a  decree  in  accord- 
ance with  such  order,  such  decree  will  be  tanta- 
mount to  a  taking  of  property  without  due 
process. 

McCarran,  O.  J.,  dissenting. 

Petition  for  prohibition,  on  the  relation  of 
the  Vineyard  Land  &  Stock  Company,  a  cor- 
poration, against  the  District  Court  of  the 
Fourth  Judicial  District  of  the  State  of  Ne- 
vada in  and  for  the  County  of  Elko,  E.  J.  L 
Taber,  District  Judge  of  said  District  Court, 
and  W.  M.  Kearney,  as  State  Engineer  of  the 
state  of  Nevada.  Alternative  writ  vacated, 
and  permanent  writ  denied. 

Chas.  B.  Henderson  and  Carey  Van  Fleet, 
both  of  Elko,  for  petitioner  and  relator.  Geo. 
B.  Thatcher,  Atty.  Gen.,  for  respondents. 
Cheney,  Downer,  Price  ^  Hawkins,  of  Reno, 
and  Hugh  H.  Brown,  of  Tonopah,  aniicl  curls. 

COLEMAN,  J.  This  Is  a  proceeding  in 
prohibition.  It  appears  from  the  petition  that 
the  state  engineer,  upon  the  applicntlon  of 
petitioner,  initiated  proceedings  und^r  the 
water  law  (Stats.  1913,  p.  102,  as  amended  by 
Stats.  1915,  p.  378)  of  tills  state,  to  determine, 
for  administrative  puriwses  the  relative 
rights  of  the  approprlators  of  the  water  of 
the  Salmon  river  and  its  tributaries,  situated 
In  Elko  county,  Nev. 

After  the  preliminary  steps  provided  for 
In  the  statute  bad  been  complied  with  by  the 
state  engineer,  and  after  a  copy  of  the  order 
of  determination  made  by  him  establishing 
the  relative  rights  of  approprlators  of  the 
water  of  said  stream  had  been  filed  In  the  of- 
fice of  the  clerk  of  the  district  court  of  EHko 
connty,  and  after  an  order  had  been  made  by 
that  court  fixing  a  time  for  hearing  upon 
such  order  of  determination,  these  proceed- 
ings were  instituted  to  prohibit  said  court 
from  proceeding  with  such  hearing  or  tak- 
ing any  action  whatever  In  the  matter. 

The  act  In  question  provides  that,  subject 
to  existing  rights,  the  water  of  all  sources  of 
supply  belongs  to  the  public,  and  makes  pro- 
vision for  the  appointment  of  a  state  engi- 
neer, to  whom  application  may  be  made  to 
appropriate  any  unappropriated  water  in  a 
public  stream.  It  Is  provided  also  that  the 
Ktate  engineer  may,  on  his  own  Initiative, 
or  upon  the  application  of  one  or  more  users 
of  water  of  any  stream  in  the  state,  make 
an  order  for  the  determination  of  the  relative 
rights  of  the  water  users  of  such  stream;  and 
by  section  19  of  the  act  it  is  made  the  duty 
of  the  state  engineer  to  publish  fur  four 
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weeks  notices  of  snch  order  and  tbe  date 
when  examination  of  the  rights  of  water  users 
will  begin,  and  notify  all  claimants  of  rights 
in  the  water  of  the  stream  to  make  proof 
of  their  claims.  Sections  20  and  21  provide 
for  an  independent  Investigation  by  the  state 
engineer  and  the  making  of  surveys  and 
maps.  Section  22  provides  that  after  such 
Investigation  Is  made,  and  maps,  etc.,  are 
filed,  the  state  engineer  shall  give  notice  by 
publication  and  by  registered  mail,  of  the 
commencement  of  the  taking  of  proofs  by  him 
and  of  the  date  prior  to  which  the  same  must 
be  filed.  SectloQ  33  of  the  amendatory  act 
provides  for  the  making  by  the  state  engi- 
neer of  an  order  determining  the  relative 
rights  to  the  waters  of  the  stream,  a  certified 
«^y  of  which,  together  with  the  original  evi- 
dence, shall  be  filed  with  the  clerk  of  the  dis- 
trict court,  whereupon  the  court  shall  make 
an  order,  flxingi  a  time  for  a  hearing  upon 
such  order  of  determination,  which  the  state 
engineer  shall  cause  to  be  published  for  four 
consecutive  weeks  In  one  or  more  newspapers, 
and  a  ttopy  of  which  he  shall  send,  by  regis- 
tered mail,  to  each  party  In  interest.  In- 
terested' parties  may,  pursuant  to  the  act, 
five  days  prior  to  the  day  set  for  hearing 
by  the  court,  file  with  the  clerk  of  the  court 
exceptions  to  the  order  of  dtltermination 
made  by  the  state  engineer.  Section  35  of 
tbe  amendatory  act  also  provides: 

"The  order  of  determination  by  the  state  en- 
gineer and  the  statements  or  claims  of  claimants 
and  exceptions  made  to  the  order  of  determina- 
.  tion  shall  constitute  the  pleadings  and  there 
shall  be  no  other  pleedinga  in  tbe  cause.  If  no 
exceptions  shall  have  been  filed  with  tbe  clerk 
of  the  court  as  aforesaid,  then  on  the  day  set 
for  the  hearing,  on  motion  of  the  state  engi- 
neer, or  his  attorney,  the  court  shall  enter  a 
decree  affirming  said  order  of  determination.  On 
the  day  set  for  hearing  all  parties  in  interest 
who  have  filed  notices  of  exceptiona  as  aforesaid 
shall  appear  in  person  or  by  counsel,  and  it 
shall  be  the  duty  of  the  court  to  hear  the  same 
or  set  the  time  for  hearinp,  until  such  excep- 
tions are  disposed  of,  and  all  proceedings  there- 
under shall  be  as  nearly  as  may  be  in  accordance 
with  the  rules  governing  civil  actions." 

Section  38  of  the  amendatory  act  reads: 
"From  and  after  the  filing  of  the  order  of  de- 
termination, evidence,  and  transcript  with  the 
county  clerk  as  aforesaid,  and  during  the  time 
the  hearing  of  said  order  is  pending  in  the  dis- 
trict court,  the  division  of  water  from  the  stream 
involved  in  such  determination  shall  be  made 
by  the  state  engineer  in  accordance  with  said 
order  of  determination." 

The  operation  of  said  order  of  determina- 
tion may  be  stayed,  in  whole  or  in  part,  by 
tbe  giving  of  a  bond  in  an  amount  to  be 
fixed  by  the  Judge  of  the  district  court 

Tbe  foregoing  statement  of  the  water  law, 
together  with  such  other  provisions  as  we 
may  call  attention  to  in  tills  opinion,  are,  we 
think,  Buflicient  for  a  full  understanding  of 
the  questions  involved  in  this  case. 

7  he  questions  presented  in  this  matter  are 
not  new;  in  fact,  we  think  it  may  be  said 
that  the  law  involved  is  well  settled  adverse- 
ly to  tbe  contentioa  of  the  petitioner.    The 


purposes  of  the  water  law  were  fully  set 
forth  by  Norcross,  J.,  in  Ormsby  Coimty  v. 
Kearney,  37  Nev.  314, 142  Pac  803,  where  the 
statute  of  1913  (before  amendments)  was  con- 
sidered, and  we  will  not  tmdertake  to  restate 
them  at  length,  contenting  ourselves  by  say- 
ing generally  that  the  moving  cause  therefor 
was  to  provide  a  method  whereby  unappro- 
priated water  might  be  appropriated,  and 
whereby  the  relative  rights  of  existing  ap- 
propriators  of  the  waters  of  the  public 
streams  of  the  state  might  be  determined 
without  great  delay  and  expense  to  such  ap- 
proprlators,  and  to  enable  the  state  to  super- 
vise and  administer  the  distribution  of  such 
waters  so  that  the  greatest  good  might  be  at- 
tained therefrom  for  the  development  of  our 
agricultural  resources. 

In  approaching  the  consideration  of  this 
case,  we  wish  to  say  that  the  main  questions 
upon  which  this  decision  must  turn  were 
considered  and  determined  in  the  interpreta- 
tion of  similar  laws,  from  which  ours  was 
chiefly  taken,  in  the  following  cases:  In  re 
Willow  Creek,  74  Or.  692,  144  Paa  507,  146 
Pac.  475;  PadQc  Live  Stock  Co.  v.  Lewis  (D. 
C.)  217  Fed.  95;  Id.,  241 U.  S.  440,  36  Sup.  Ct. 
637,  60  L.  Ed.  1084;  Farm.  Inv.  Co.  v.  Car- 
penter, 9  Wyo.  110,  61  Pac.  258,  50  L.  B.  A. 
747,  87  Am.  St.  Rep.  918;  Enterprise  Irr. 
Dlst  v.  Tri-State  Land  Co.,  92  Neb.  121,  138 
N.  W.  171.  And  the  statutes  now  under  con- 
sideration were  ably  and  exhaustively  ana- 
lyzed in  the  case  of  Bergman  v.  Kearney 
(D.  C.)  241  Fed.  884.  Just  here  we  may  well 
say,  as  did  the  learned  Judge  in  Pacific  Live 
Stock  Co.  V.  Lewis  (D.  O.)  217  Fed.  95,  but 
with  added  force  because  of  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
the  same  case,  supra,  and  the  decision  in  tbe 
Bergman  Case,  supra,  "It  would  be  mere  re- 
iteration to  attempt  to  add  anything  to  what 
has  already  been  said  on   this  subject" 

[1 , 2]  Nor  would  it  be  out  of  place  at  the 
threshold  of  this  inquiry  to  call  attention 
to  the  well-known  canons  of  construction 
when  a  statute  is  being  assailed  as  being  un- 
constitutional, namely,  that  every  presump- 
tion is  in  favor  of  the  validity  of  the  ac^ 
that  all  doubts  must  be  resolved  In  its  fa- 
vor, and  that  unless  it  is  clearly  in  deroga- 
tion of  some  constitutional  provision,  it  must 
be.  sustained.  It  is  ^.iso  a  well-known  rule 
that  tbe  courts  have  nothing  to  do  with  the 
general  policy  of  the  law. 

[3]  We  will  first  consider  the  contentioa 
that  the  water  law  of  1913,  as  amended  in 
1915,  is  unconstitutional  tn  that  it  is  in  vio- 
lation of  the  Fourteenth  Amendment  to  the 
federal  Constitution,  prohibiting  the  taking 
of  property  without  due  process  of  law.  As 
stated,  Norcross,  J.,  set  forth  at  length,  in 
the  case  of  Ormsby  County  ▼.  Kearney,  su- 
pra, the  purpose  of  the  1913  statute,  and 
held  that  in  so  far  as  the  same  was  adminis- 
trative it  was  valid,  and  in  this  view  Talbot, 
C.  J.,  concurred;  but  it  was  also  held  in  that 
case  that,  since  that  statute  sought  to  make 
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the  determliuitlon  of  the  state  engineer  con- 
cluslTe,  subject  to  the  right  of  appeal,  and 
since  no  appeal  conld  be  taken  because  of 
constitutional  limitations,  that  portion  of  the 
act  providing  for  an  appeal  was  unconstitu- 
tional; hence  the  amoddment  of  1915,  which 
provided  for  a  course  of  procedure  In  the  dis- 
trict court,  by  the  state  engineer,  almost  Iden- 
tical with  the  procedure  which  is  provided 
for  by  the  Oregon  statute. 

As  we  understand  the  contention  of  coun- 
sel, it  Is  that  that  portion  of  the  act  which 
provides  for  the  procedure  by  the  state  engl' 
neer  from  the  time  of  the  filing  by  him  of  a 
copy  of  his  order  of  determination  with  the 
clerk  of  the  district  court  Is  void  as  not  being 
due  process  of  law.  It  certainly  cannot  be 
said  that  this  law  Is  in  violation  of  the  con- 
stitutional provision  mentioned  because  of 
failure  to  provide  for  the  giving  of  ample  no- 
tice to  aU  Interested  parties,  for  we  doubt  if 
in  the  history  of  legislation  an  act  was  ever 
passed  In  which  so  many  safeguards  were 
provided  that  a  man  might  not  be  deprived 
of  his  property  in  a  proceeding  without 
knowledge  of  such  proceeding  being  brought 
to  bis  attention.  The  first  notice  of  the  pro- 
ceedings under  the  water  law  is  the  publi- 
cation for  four  weeks  of  an  order  granting  a 
petition  for  the  determination  of  the  relative 
rights  of  the  users  to  the  waters  of  a  public 
stream,  and  of  a  time  when  the  state  engi- 
neer will  begin  to  make  examinations.  This 
is  followed  by  proceedings  under  section  22 
of  the  act,  which  provides  for  the  publica- 
tion of  notice  of  the  taking  of  testimony  be- 
fore the  state  engineer,  and  in  addition  there- 
to requires  him  to  serve  upon  each  interest- 
ed party  personally  a  copy  of  such  notice, 
or  else  to  send  It  by  registered  mail;  and  aft- 
er the  taking  of  testimony  before  the  state 
engineer  is  completed,  and  an  order  of  de- 
termination of  the  water  rights  has  been 
made  by  him,  and  a  copy  thereof  filed  with 
the  clerk  of  the  district  court,  that  court 
must  make  an  order  fixing  the  time  for  the 
hearing  upon  such  order  of  determination. 
The  order  fixing  the  time  of  the  hearing  be- 
fore the  court  must  be  published  in  one  or 
more  newspapers  once  a  week  for  four  con- 
secutive weeks,  and  a  copy  thereof  must  also 
be  sent  by  registered  mall  to  each  of  the  par- 
ties whose  taterests  can  be  affected  by  such 
proceedings. 

Thus  far  it  will  be  seen  that  before  a  final 
decree  can  be  entered  by  the  court  in  the 
matter,  an  interested  party,  who  is  Imown, 
gets  five  different  notices  of  the  proceedings 
before  a  decree  Is  Altered,  whereas  in  an 
ordinary  action  to  quiet  title  to  real  estate  a 
defendant  receives  only  one  notice  of  the 
pendency  of  the  suit.  But,  so  that  by  no 
possible  chance  may  a  final  decree  affecting 
a  person's  water  right  to  his  detriment  be 
entered,  it  is  further  provided  by  section  13 
that  any  person  who  has  not  been  served, 
and  who  has  had  no  actual  knowledge  of 
the  jDemdencgr  of  the  proceedings,  may,   at 


any  time  within  six  montlis  from  the  entry 
of  the  decree  of  the  court,  petition  the  court 
for  relief.  Thus  it  would  seem  that  the 
Legislature  took  every  precaution  conceiv- 
able to  prevent  a  final  decree  being  entered. 
affecting  detrimentally  the  rights  of  an  in- 
terested party,  without  first  giving  him  ac- 
tual notice;  for,  as  provided  by  the  statute, 
the  water  is  distributed  in  accordance  with 
the  order  of  determination  of  the  state  engi- 
neer as  soon  as  a  copy  thereof  is  filed  in  the 
office  of  the  clerk  of  the  district  court,  on- 
leas  a  bond  is  given  to  stay  such  distribu- 
tion, in  which  ey&xt  the  stay  is  probably 
effective  as  to  the  party  giving  the  bond 
only.  Surely  if  the  order  of  determination 
and  the  distribution  of  the  water  in  accord- 
ance therewith  is  a  violation  of  the  rights 
of  any  person,  it  will  not  take  him  long  to 
learn  that  he  is  being  deprived  of  his  water, 
especially  if  it  be  during  the  irrigating  sea- 
son; and,  if  any  contest  whatever  is  made  In 
the  district  court,  it  is  more  than  likely  that 
no  decree  could  be  entered  In  less  than  six 
months  from  the  time  of  the  filing  by  the 
state  engineer  of  bis  order  of  determination, 
in  which  event,  and  with  six  months  there- 
from in  which  to  petition  for  relief,  it  will 
be  seen  that  at  least  one  Irrigating  season 
will  have  passed  before  the  time  will  have 
expired  for  those  who  had  no  actual  knowN 
edge  of  the  pendency  of  such  proceeding  to 
petition  for  relief.  If  no  contest  Is  made, 
such  person  will  have  about  seven  months 
from  the  time  when  the  right  of  distribution 
accrued.  Hence  we  see  the  remote  possibil- 
ity of  the  passing  of  the  six-month  period 
after  the  entry  of  the  decree  of  distribution 
without  actual  notice  thereof  being  brought 
to  the  knowledge  of  an  Interested  party. 

We  have  already  mentioned  certain  deci- 
sions which  we  think  are  controlling  upon 
the  questions  involved  in  the  case  at  bar. 
To  our  mind,  -we  might  well  base  our  con- 
clusion upon  the  decisions  cited  growing  out 
of  the  Oregon  statute  and  the  Bergman  Case, 
supra,  without  giving  further  attention  to 
the  points  urged.  As  we  understand  the 
contention  of  the  learned  counsel  who  have 
appeared  to  assail  the  constitutionality  of 
the  water  law  of  Nevada,  it  is  not  claimed 
that  the  decisions  construing  the  Oregon 
statute  are  not  sound,  but  that  they  are  not 
controlling  because,  as  urged,  the  Oregon 
Constitution  empowers  the  Legislature  of 
that  state  to  create  a  tribunal  to  take  Juris- 
diction over  Just  such  proceedings  as  pro- 
vided for  in  the  Oregon  Water  Code,  and 
that  it  is  by  virtue  of  such  a  constitutional 
provision  that  the  water  board  in  Oregon  ac- 
quired Jurisdiction  to  act,  while  In  Nevada 
the  Constitution  (article  6,  {  1)  limits  the 
Judicial  authority  to  certain  designated 
courts,  whereas  the  wster  law  undertakes  to 
confer  Judicial  authority  upon  the  state  en- 
gineer. Conceding  that  there  Is  such  a  con- 
stitutional provision  In  Oregon  as  contended, 
certainly  petitioner  ought  not  to  be  able  to 
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Snd  comfort  In  that  fact,  for  the  reason  that 
no  contention  was  made  In  the  Oregon  case 
that  the  statute  In  question  was  valid  be-, 
cause  of  such  provision.  On  the  other  baud, 
the  law  was  assailed  upon  the  identical 
ground  here  urged,  as  pointed  out  in  the 
opinion  of  the  court,  where  it  was  said  that 
it  was  contended  that  the  Oregon  statute 
"undertaket  to  vest  judicial  power  in  a  tri- 
bunal and  offloers  not  recognized  by  the  Con- 
ttitution  (italics  ours)."  In  re  Willow  Creek, 
snpra.  We  think  this  should  suffice  to  show 
the  ntter  lack  of  force  of  the  contention. 
The  opinion  in  that  case  tnrned  npon  the 
point  that  the  duties  imposed  upon  the  water 
boaricl  were  not  Judicial  in  character,  but  at 
most  were  only  quasi  judicial;  the  court  say- 
ing: 

"The  statute  pceBcribing  the  duties  to  be  per- 
formed by  the  water  board  and  its  members  in 
their  respective  ofiScial  capacitiee  in  a  determi- 
nation  of  water  rights  does  not  confer  judicial 
powers  or  duties  upon  the  board  or  such  officers 
ID  any  sense  as  indicated  by  the  Constitution. 
Their  duties  are  executive  or  administrative  in 
their  nature.  In  proceedings  under  the  statute 
the  board  is  not  authorised  to  make  determina- 
tions which  are  final  in  diaracter.  Their  find- 
ings and  orders  are  prima  fade  final  and  bind- 
ing until  changed  in  some  proper  proceeding. 
The  flmlings  of  the  board  are  advisory  rather 
than  authoritative.  It  is  only  when  the  courts 
of  the  state  have  obtained  jurisdiction  of  the 
'Subject-matter  and  of  the  persons  interested,  and 
rendered  a  decree  in  the  matter  determining  such 
rights,  that,  strictly  speaking,  an  adjudication 
or  final  determination  is  made.  It  might  be 
said  that  the  duties  of  the  water  board  are  quasi 
judicial  in  their  character.  Such  duties  may 
be  devolved  by  law  on  boards  whose  principal 
duties  are  administrative." 

Not  only  the  cases  growing  out  of  the 
Oregon  law,  but  all  other  cases  growing  out 
of  similar  statutes,  have  held  that  the  pow- 
ers conferred  upon  the  official  designated 
under  the  statute  to  8ui)ervlse  and  adminis- 
ter the  laws  were,  at  most,  quasi  Judicial. 
Such  was  the  holding  in  Fanners'  Inv.  Co.  v. 
Carpenter,  supra,  where  it  is  said: 

"The  determination  required  to  be  made  by  the 
board  is,  in  our  opinion,  primarily  administra- 
tive rnthor  than  judidal  in  character.  The  pro- 
ceeding is  one  in  which  a  claimant  does  not  ob- 
tain redress  for  an  injury,  but  secures  evidence 
of  title  to  a  valuable  right,  a  right  to  use  a 
peculiar  public  commodity.  That  evidence  of 
title  comes  properly  from  an  administrative 
board,  which,  for  the  state  in  its  sovereign  ca- 
padty,  reiiresents  the  public,  and  is  charged 
With  the  duty  of  conserving  public  as  well  as 
private  interests.  The  board,  it  is  true,  acts 
judicially,  but  the  power  exercised  is  quasi  ju- 
dicial only,  and  such  as,  under  proper  circum- 
stances may  appropriately  be  conferred  upon 
executive  officers  or  boards.  The  jurisdiction 
bears  some  resemblance  to  that  of  the  land  de- 
partment of  the  government  concerning  the  dis- 
posal of  the  public  lauds.  That  department  is 
not  regarded  as  a  court,  or  as  a  branch  of  the 

Judicial  department ;  nor  is  its  jurisdiction  up- 
leld  upon  the  basis  of  any  authority  residing  m 
Congress  to  establish  courts.  It  is  considered 
as  an  administrative  department,  and  its  pow- 
ers are  held  to  be  quasi  judicial  only.  Orchard 
V.  Alexander,  157  U.  S.  372,  15  Sup.  Ct.  635, 
39  L.  Rd.  737.  There  exists  the  same  partial 
resemblance  to  the  state  board  of  land  commis- 
sioners of  our  own  state.  State  v.  State  Board 
of  Lrfind  Com'rs,  63  Pac.  282,  7  Wyo.  47&.    We 


are  not  persuaded  that  the  act  is  void  as  con- 
ferring judicial  power  upon  the  board  in  viola- 
tion ot  the  Constitution. 

But  it  is  urged  that  that  decision  was  of 
no  weight  in  determining  the  question  before 
the  court,  for  the  reason  that  the  Wyoming 
Constitution  authorized  the  creation  of  a 
tribunal  with  power  to  adjudicate  water 
rights.  The  Wyoming  Constitntion  (article 
8,  I  2)  on  that  point  reads: 

"There  shall  be  constituted  a  board  of  con- 
trol, to  be  composed  of  the  state  engineer,  and 
superintendents  of  the  water  divisions;  which 
shall,  under  such  regulations  as  may  be  pre- 
scribed by  law,  have  the  supervision  of  the  wa- 
ters of  the  state  and  of  their  appropriation,  di»- 
tribution  and  diversion,  and  of  the  various  oifi- 
cers  connected  therewith.  Its  decisions  to  be 
subject  to  review  by  the  courts  of  the  state." 

So  far  as  we  are  able  to  see,  there  is  noth- 
ing in  that  section  of  the  Wyoming  Consti- 
tution conferring  judicial  power  upon  the 
t>oard  of  controL  To  us  it  seems  clear  that 
the  power  of  the  board  is  limited  to  the  de- 
termination of  questions  of  a  quasi  Judicial 
nature,  such  as  may  arise  in  the  investiga- 
tion and  granting  of  permits  to  appropriate 
unappropriated  water  in  a  public  stream, 
and  in  the  supervision  and  administration 
of  the  distribution  of  the  waters  of  the  pub- 
lic streams.  There  is  a  wide  difference  be- 
tween having  authority  to  supervise  and  ad- 
minister and  having  authority  to  determine 
questions  involving  vested  rights.  The  for- 
mer may,  we  think,  with  propriety,  be  left 
to  an  administrative  officer,  while  the  latter 
Is  properly  a  question  for  the  courts. 

Furthermore,  from  another  standpoint  we 
see  no  way  of  escaping  the  conclusion  stated 
that  no  Judidal  power  was  vested  by  the 
Wyoming  Constitntion  in  the  board  of  con- 
trol, for  the  reason  that  the  Constitution  it- 
self states  Just  where  the  Judicial  power  Of 
the  state  Is  vested.    It  reads: 

"The  Judidal  power  of  the  state  shall  be 
vested  in  the  senate,  sitting  as  a  court  of  1m- 
nearhment,  in  a  supreme  court,  distrid  courts, 
justices  of  the  peace,  courts  of  arbitration,  and 
such  courts  as  the  Legislature  may,  by  general 
law,  establish  for  incorporated  cities  or  incor- 
porated towns."    Article  5,  |  1,  Const  Wyo. 

This  provision  limits  the  exercise  of  Judi- 
cial power  to  the  courts  mentioned  therein, 
so  we  think  it  must  be  clear  that  the  di»- 
tlnction  sought  to  be  made  between  the  Wyo- 
ming statute  and  our  statute  because  of  the 
fact  that  we  have  no  provision  in  our  Con- 
stitution such  as  article  8,  {  2,  of  the  Wyo- 
ming Constitution  is  without  support.  See 
Bergman  v  Kearney,  supra.  On  this  point 
the  Supreme  Court  of  Nebraska,  in  consider- 
ing a  statute  similar  to  ours  prior  to  the 
amendment  of  1915,  says 

"In  the  face  of  these  decisions,  it  hardly  seems 
necessary  to  again  consider  the  question,  but 
we  have  done  so,  and  have  examined  further 
authorities.  It  is  a  matter  of  common  knowl- 
edge that  both  in  the  administration  of  the  laws 
of  the  United  States  and  of  the  several  statbs, 
boards  of  individuals,  for  the  purpose  of  exer- 
cising executive  or  administrative  functions, 
are  often  compelled  to  inquire  into  and  detei^ 
mine  questions  reqmring  the  exerdsei  of  power* 
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judicial  in  their  nature.  Some  of  such  deter- 
minations are  often,  by  virtue  of  the  statutes 
defining  the  functions  and  power  of  the  tribunal, 
final  and  decisive,  and  others  are  made  review- 
able by  appeal  to  the  courts.  •  •  •  Whether 
reviewable  by  the  courts  or  not,  the  exercise 
of  such  powers  by  tribunals  of  this  nature  has 
seldom  been  held  to  be  a  violation  of  the  Con- 
stitution in  this  respect.  McGehee,  Due  Process 
of  Law,  162,  868;  Reebs  v.  Michigan,  188  U. 
S.  505,  23  Sup.  Ct.  390,  47  t>.  Ed.  563:  Gard- 
ner v.  Bonestell,  180  U.  S.  362,  21  Sup.  Ct 
399,  45  L.  Ed.  574;  Bates  &  Guild  Co.  v. 
Payne,  194  U.  S.  106,  24  Sup.  Ct  595,  48  L. 
Ed.  894;  People  ex  rel.  Deneen  v.  Simon,  176 
111.  165,  52  N.  E.  910,  44  L.  R.  A.  801,  62  Am. 
St.  Rep.  175;  Farm  Investment  Co.  v.  Car- 
penter, fl  Wyo.  110,  61  Pae.  258,  50  L.  R.  A. 
747,  87  Am.  St  Rep.  918 ;  State  v.  Thorne,  112 
Wis.  81,  87  N.  W.  797,  66  U  R.  A.  956;  Gee 
Wo  V.  State,  36  Neb.  241,  64  N.  W.  513;  Lin- 
coln Medical  College  v.  Poynter,  60  Neb.  228,  82 
N.  W.  855.  We  are  satisfied  with  the  conclu- 
sion reached  by  this  court  in  the  cases  cited, 
which  were  followed  in  Farmers'  Canal  Co.  v. 
Frank,  72  Neb.  136,  100  N.  W.  286,  and  see  no 
reason  to  change  our  conrlusion  in  this  respect." 
Enterprise  Irr.  Dist  v.  Tri-State  Land  Co.,  92 
Neb.  121,  138  N.  W.  179. 

Bat  it  Is  contended  that  since  nothing  ia 
said  In  tbe  Constitution  of  Nebraska  about 
Irrlsatlon,  and  since  the  doctrine  of  riparian 
rights  existed  in  Nebraska,  the  case  Just 
quoted  from  should  not  be  considered  as  an 
authority  by  this  court.  We  fail  to  see  the 
force  of  this  contention.  As  we  understand 
the  law,  unless  the  state  or  federal  Constitu- 
tion prohibits  legislation  upon  a  subject,  the 
power  of  tbe  Legislature  Is  plenary ;  and 
the  Legislature  of  Nebraska,  evidently  being 
of  this  view,  passed  an  irrigation  act  This 
act  was  first  brought  to  the  attention  of  the 
Supreme  Court  of  that  state  in  the  case  of 
Crawford  v.  Hathaway,  60  Neb.  754,  84  N.  W. 
271,  where  the  court  gave  it  scant  considera- 
tion. On  an  application  for  a  rehearing,  the 
statute  was  more  fully  considered.  61  Neb. 
317,  85  N.  W.  303.  Another  rehearing  was 
bad  in  the  case,  where  the  full  scope  of  the 
act  was  set  out  Upon  this  rehearing  tbe 
former  opinions  were  reversed,  and  it  was 
held  that  the  irrigation  act  was  constitutional, 
but  that  no  vested  riparian  rights  could  be 
violated.  67  Neb.  325,  93  N.  W.  781, 60  L.  R.  A. 
889,  i08  Am.  St  Rep.  647.  In  that  opinion  It 
was  also  held  that  as  to  unappropriated  water 
the  act  in  question  controlled,  and  that  vest- 
ed riparian  rights  might  be  condemned  under 
the  right  of  eminent  domain.  Following  tbe 
case  just  mentioned  was  the  case  of  Enter- 
prise Irr.  Dist  T.  Tri-State  Land  Co.,  from 
which  we  bare  quoted  supra. 

We  are  unable  to  see  tbe  force  of  the  dis- 
tinction sought  to  be  made  between  the  Ne- 
braska statute  and  the  Nevada  statute.  The 
fact  Is  that  the  Constitution  of  neither  of 
these  states  has  a  word  to  say  about  irriga- 
tion, but  In  Nevada  the  courts  "took  the  bull 
by  the  horns,"  and  in  effect  repealed  tbe  doe- 
trine  of  riparian  rights  without  awaiting  tbe 
action  of  the  Legislature  (Reno  Smelting 
Works  T.  Stevenson,  20  Nev.  269,  21  Pac.  317, 
4  U  B.  A.  60  19  Am.  St  Rep.  364),  wbUe  in 


Nebraska  it  was  left  tat  tbe  Legislature  to 
pass  an  irrigation  act 

The  only  difference  between  the  Constitu- 
tions of  Wyoming  and  Nebraska  and  that  of 
Nevada,  so  far  as  to  warrant  a  different  con- 
clusion as  to  the  Nevada  statute  of  1913,  is 
that  there  is  nothing  in  the  Constitutions  of 
the  first  two  states  prohibiting  an  appeal 
from  tbe  order  of  distribution  made  pursu- 
ant to  tbe  water  laws  of  those  states,  while 
in  Nevada  tbe  Constitution  prohibits  such  a 
proceeding;  bence,  since  the  amendment  of 
1915,  the  reasoning  and  logic  of  the  Wyo- 
ming and  Nebraska  cases  apply  with  full 
force  to  the  situation  now  presented  to  us. 

It  is  also  contended,  if  we  correctly  under- 
stand counsel,  that  there  can  be  no  due  pi'o- 
cess  of  law  except  in  a  proceeding  in  court, 
where  summons  is  regularly  Issued  and  serv- 
ed in  accordance  with  the  usual  practice  in 
actions  pending  in  such  tribunals.  While  we 
do  not  deem  it  necessary  to  determine  this 
question,  for  the  reason  that  we  think,  as 
will  be  shown  later,  that  the  real  proceeding 
wherein  an  adjudication  is  made  is  after  the 
proceedings  are  instituted  In  the  district 
court,  however,  as  pointed  out  by  Norcross, 
J.,  in  bis  opinion  in  the  Onnsby  County 
Case,  supra,  the  Supreme  Court  of  the  United 
States,  to  which  we  m'ust  look  for  a  final 
Interpretation  of  the  federal  Constitution, 
took  the  contrary  view.  In  that  case  Mr. 
Justice  Norcross  quoted  from  Balch  v.  Glenn, 
85  Kan.  735,  119  Paa  67,  43  L.  R.  A.  (N.  S.) 
1080,  Ann.  Cas.  1913A,  406,  as  follows: 

"It  has  been  held  by  tbe  Supreme  Court  of 
the  United  States  that  the  phrase  'due  process 
of  law'  does  not  necessarily  mean  a  judicial 
proceeding.  McMillan  v.  Anderson,  96  U.  S. 
37,  24  L.  Ed.  335.  On  the  other  band,  it  does 
not  necessarily  mean  a  special  tribunal  created 
for  the  express  purpose  of  hearing  the  merits 
of  the  particular  controversy.  Where  ample 
notice  is  provided  which  gives  to  the  property 
owner  an  opportunity  to  have  a  hearing  in  any 
court  of  competent  jurisdiction  before  his  prop- 
erty is  affected,  he  is  afforded  due  process  of 
law." 

See,  also,  Reetz  v.  Michigan,  188  U.  8.  607, 
23  Sup.  Ct  391,  47  L.  Ed.  663;  8  Cyc.  1084; 
6  R.  O.  L.  p.  459. 

[4]  Counsel  seem  to  labor  under  the  im- 
pression that  there  can  be  no  due  process  of 
law  unless  the  methods,  means,  and  instru- 
mentalities which  were  In  existence  at  the 
time  of  tbe  adoption  of  our  Constitution  are 
adhered  to.  Such  was  never  tbe  rule  in  Ne- 
vada, as  shown  by  the  opinion  in  the  case 
of  State  V.  Mlllaln,  3  Nev.  466,  where  It  Is 
said: 

"Counsel  further  insists  that  a  constitutional 
right  of  defendant's  is  violated,  because  the  in- 
dictment does  not  conform  to  the  requirement 
at  common  law,  and  founds  his  objections  on  a 
part  of  section  8,  article  1,  of  the  state  Consti- 
tution, which  provides  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property,  without  due 
process  of  law.  The  same  rights  are  preserved 
in  article  5  of  Amendments  to  the  Constitu- 
tion of  the  United  States,  which  is  held  to  be  a 
restriction  of  the  government  of  the  United 
States  and  the  proceedings  of  the  federal  courti. 
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and  does  not  apply  to 'the  state  goTemments. 
But  thig  is  of  no  moment,  as  we  observe  the 
same  provision  <^tains  in  the  state  Constitu- 
tion. It  has  been  universally  held,  under  a  like 
constitutional  restriction^  that  it  does  not  mean 
'the  process,'  or  otherwise  expressed,  'the  pro- 
ceeding" shall  be  the  same  as  pursued  at  common 
law,  but  that  the  mode  and  manner  of  their 
procedure  may  be  regulated  and  prescribed  by 
statute." 

A  similar  rule  has  also  been  adopted  by 
the  Supreme  Coiirt  of  the  United  States,  as 
shown  In  the  well-considered  case  of  Hurtado 
V.  State  of  California,  110  U.  S.  516,  4  Sup. 
Ot  111,  292, 28  L.  Ed.  232,  where  the  question 
Is  considered  at  length.  In  that  case  the 
court  quotes  approvingly  from  Rowan  v. 
State,  SO  Wis.  129,  11  Am.  B«p.  559,  as  fol- 
lows: 

"But  its  design  was  not  to  confine  the  states 
to  a  particnlar  mode  of  procedure  in  judicial 

?iroceeainji;s,  and- prohibit  them  from  prosecuting 
or  felonies  by  information,  instead  of  by  in- 
dictment, if  they  chose  to  abolish  the  grand  jury 
sj-stem.  And  the  wonis  'due  process  of  law,'  in 
this  amendment,  do  not  mean  and  have  not  the 
effect  to  limit  tne  powers  of  state  governments 
to  prosecutions  for  crimes  by  indictments,  but 
these  words  do  mean  law  in  its, regular  course 
of  administration  according  to  prescribed  forms 
and  in  accordance  with  the  general  rules  for 
the  protection  of  individual  rights.  Adminis- 
tration and  remedial  proceedings  must  change, 
from  time  to  time,  with  the  advancement  of 
legal  science  and  the  progress  of  society;  and, 
if  the  people  of  the  state  find  it  wise  and  ex- 
pedient to  abolish,  the  grand  jury  and  prose- 
cute all  crimes  by  information,  there  is  nothing 
In  our  state  Constitution  •  •  •  and  noth- 
ing in  the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States  which  prevents  them 
from  doing  so." 

See,  also,  8  Cyc.  1090,  and  cases  cited  In 
note  2. 

Without  considering  the  question  at  great- 
er length,  we  think  the  contention  of  counsel 
that  the  statutes  mentioned  are  in  violation 
of  the  Fourteenth  Amendment  is  fully  and 
completely  answered  In  the  opinion  In  Berg- 
man T.  Kearney,  supra,  wherein  the  court 
quotes  copiously  from  the  Oreg<m  and  federal 
decisions,  and  we  content  ourselves  with 
calling  attention  to  that  opinion. 

[5]  But  It  is  said  that  a  water  right  is  real 
estate,  and  hence  the  provisions  in  the  wa- 
ter law  of  1913,  as  amended  in  1915,  author- 
izing the  proceedings  here  sought -to  be  pro- 
hibited, are  in  violation  of  section  6,  article 
6,  of  our  Constitution,  wherein  It  is  provided: 

"The  district  courts  in  the  several  judicial 
districts  of  this  state  shall  have  original  juris- 
diction in  all  cases  in  equity;  also  in  all  cases 
at  law  which  involve  the  title  or  the  right  of 
possession  to,  or  the  possession  of,  real  prop- 
erty.   •    •    •" 

Conceding  for  the  purposes  of  this  case 
that  a  water  right  is  real  property,  we  are 
unable  to  see  wherein  the  law  in  questicm  Is 
In  any  way  In  violation  of  the  provision  of 
the  Constitution  which  we  have  quoted.  The 
fact  of  the  matter  is  that  the  entire  proceed- 
ings amount  to  nothing  until  a  copy  of  the 
order  of  determination  of  the  state  engineer 
is  fll«d  in  the  ofiSce  of  the  clerk  of  the  dis- 
trict court.    When  this  iocam&at  la  filed  in 


that  ofilce  it  operates  as  and  has  the  force 
and  effect  of  a  complaint,  and  from  the  time 
of  the  filing  thereof  the  water  of  the  public 
stream  concerning  which  the  order  ia  made 
is  divided  among  claimants  according  to  the 
terms  of  such  order,  unless  a  bond  is  given 
pending  a  decree  of  the  district  court  Aa 
said  in  PadQc  Live  Stock  Co.  t.  Lewis,  241 
U.  S.  440,  36  Sup.  Ct  637,  60  L.  Ed.  1064: 

"A  serious  fault  In  this  contention  is  that  it 
does  not  recognize  the  true  relation  of  the  pro- 
ceeding before  the  board  to  that  before  the 
court  They  are  not  independent  or  unrelated, 
but  parts  of  a  single  statutory  proceeding,  the 
earlier  stages  of  which  are  before  the  board  and 
the  later  stages  before  the  court.  In  notifying 
claimants,  taking  statements  of  claim,  receiving 
evidence,  and  making  an  advisory  report  the 
board  merely  paves  tKe  way  for  an  adjudication 
ly  the  court  of  all  the  rights  involved.  As  the 
Supreme  Court  of  the  state  has  said,  the  board's 
duties  are  much  like  those  of  a  referee.  •  •  • 
That  the  state,  consistently  with  due  process  of 
law,  may  thug  commit  the  prelimiaary  proceed- 
ings to  the  board  and  the  final  hearing  and  ad- 
judication to  the  court  it  not  dehatdble,"  (Ital- 
ics ours.) 

If  this  language  means  anything,  it  means 
that  the  adjudicatl<» — the  determination,  the 
decree — ^Is  made  by  the  court;  and  the  pro- 
ceedings  before  the  water  board  in  Oregon, 
to  which  the  state  engineer  In  Nevada  holds 
relatively  the  same  position,  is  nothing  more 
than  the  routine  of  preparing  and  filing  the 
complaint  in  the  court,  which  invests  the 
court  with  jurisdiction  to  act. 

Supi>ose  the  water  law  had  provided  that 
the  Attorney  General  might  proceed  exactly 
as  it  now  provides  that  the  state  engineer 
may  proceed,  up  to  the  point  of  the^  making 
by  the  state  engineer  of  an  order  of  deter- 
mination, and  in  Ueu  of  thei  proceeding  pro- 
vided under  the  law  as  it  tnow  stands,  from 
the  time  of  making  the  order  of  determina- 
tion, had  provided  that  the  Attorney  General 
should,  from,  the  information  to  be  gathered 
in  the  same  manner  as  now  provided  by  law, 
prepare  and  file  in  the  district  court  a  com- 
plaint setting  forth  substantially  the  same 
facts  contained  in  the  state  engineer's  order 
of  determination,  and  that  from  the  filing 
thereof  the  proceedings  thereupon  should  be 
identically  the  same  as  those  now  contem- 
plated by  the  water  law,  would  any  one  Insist 
that  any  constitutional  right  would  be  vio- 
lated? We  think  not.  Yet,  what  Is  the  dif- 
ference between  conferring  such  power  upon 
the  state  engineer  and  the  Attorney  General? 
We  see  no  ditCerence. 

We  do  not  accept  radical  changes  without 
protest  If  a  statute  radically  different  from 
anything  to  which  we  have  been  accustomed 
is  enacted,  the  average  lawyer  becomes 
alarmed  and  at  once  brands  It  as  unconstitu- 
tional. Lawyers  generally  were  very  much 
excited  and  alarmed  when  the  statutes  of 
the  various  states  creating  railroad  commis- 
sions, corporation  commissions,  industrial  in- 
surance commissions,  and  the  like,  were  en- 
acted. They  considered  them  not  tmly  uncon- 
stitutional, bat  feTolutionary.    lAwyera  jdo 
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not  feel  that  way  about  the  matter  to-day,  be- 
cause they  bare  become  used  to  such  stat- 
utes. We  do  not  wish  to  be  misunderstood 
as  saying  that  we  can  make  ah  unconstltu- 
tlonal  act  constitutional  merely  by  becoming 
familiar  with  its  workings.  We  simply  de- 
sire to  Impress  forcibly  our  illustration  rela- 
tive to  a  statute  providing  for  a  proceeding 
by  the  Attorney  General. 

We  are  too  prone  to  view  legislation  as 
unconstitutional,  unmindful  of  the  fact  that, 
unless  a  statute  violates  the  letter  or  spirit 
of  some  portion  of  the  Constitution,  It  should 
be  upheld.  We  think  every  lawyer  and  Judge 
in  the  land  could  profit  by  a  reading  of  the 
magnificent  address  of  Geo.  B.  Rose,  which 
appears  in  Case  and  Comment  for  October, 
1917,  in  which  he  says: 

"If  we  undertake  to  make  the  Constitution  a 
dam  to  stem  tlie  tide  of  human  progress,  we  may 
be  sure  that  it  will  be  swept  away.  It  should 
not  be  an  obstruction.  It  should  be  the  broad 
channel,  with  high  and  well-defined  b,anks,  be- 
tween wliicb  the  stream  of  progress  may  flow 
on  forever  in  calm  and  majestic  strength.  *  *  * 
These  hidebound  constructions  are  unnecessary, 
and  they  imperil  the  existence  of  constitution- 
al government  The  constitutional  guaranties 
mnst  be  maintained ;  but  the  only  way  to  main- 
tain them  is  to  mold  them  to  the  requirements 
of  modern  civilization.  They  must  b6  reins 
to  guide  the  chariot  of  progress  in  the  road  of 
safety,  not  barriers  across  its  track." 

[6]  It  is  also  contended  that  the  water 
law  is  void  because  It  is  in  violation  of  sec- 
tion 1,  article  3,  and  section  1,  article  6,  of 
the  state  Constitution.    These  sections  read : 

"The  powers  of  the  government  of  the  state  of 
Nevada  shall  be  divided  into  three  separate  de- 
partments—the legislative,  the  executive  and  the 
judicial;  and  no  persons  charged  with  the  exer- 
cise of  powers  properly  belonging  to  one  of  these 
departments  shall  exercise  any  functions  apper- 
taining to  either  of  the  others,  except  in  the 
cases  herein  expressly  directed  or  permitted." 
Section  1,  art.  3. 

"The  judicial  power  of  the  state  shall  be  vest- 
ed in  a  supreme  court,  district  courts,  and  in 
justices  of  the  peace.  The  Legislature  may 
also  establish  courts,  for  municipal  purposes 
only,  in  incorporated  cities  and  towns."  Section 
1,  art.  6. 

The  point  which  is  made  is  that  the  Legis- 
lature attempted  by  the  terms  of  the  water 
law  to  confer  Judicial  powers  upon  the  state 
engineer,  whereas  the  Constitution  limits  the 
exercise  of  such  powers  to  the  courts  provid- 
ed for  in  the  Constitution.  This  question  was 
considered  at  length  in  the  Ormslty  County 
Case,  supra,  in  the  opinion  of  Norcross,  J., 
where  he  held  that  the  view  now  urged  was 
not  well  taken,  though  a  majority  of  the 
court  took  the  contrary  view.  But,  conced- 
ing that  the  conclusion  of  the  majority  of  the 
court  was  correct,  the  reason  which  justified 
such  conclusion  does  not  exist  under  the  law 
as  amended  in  191&,  because,  as  we  have 
shown,  the  procedure  before  the  state  engi- 
neer leading  up  to  the  determination  by  the 
district  court  simply  "paves  the  way  for  an 
adjudication  by  the  court,"  and  Is  in  no 
■ease  a  judicial  proceeding. 

[7]  It  is  also  urged  that  the  water  law  is 


unconstitutional,  in  that  it  is  In  violation  of 
section  S,  art  1,  of  the  state  Constitution, 
which  provides,  inter  alia,  "nor  shall  private 
property  be  taken  for  public  use  without  Just 
cotnpensatlon.  •  •  •  "  We  are  of  the  opin- 
ion tliat  there  is  not  the  least  foundation  for 
this  contention.  Nowhere  does  the  law  con- 
template or  suggest  the  taking  of  private 
property  for  public  or  any  other  tise.  Sec- 
tion 2  of  the  water  law  expressly  provides 
that,  subject  to  existitig  rights,  water  may 
be  appropriated,  while  section  84  expressly 
prohibits  the  impairing  of  vested  rights. 
The  sole  purpose  of  the  law  is  to  make  defi- 
nite. Certain,  and  secure  the  rights  which 
have  already  vested,  to  provide  a  method 
of  determining  if  there  is  any  unappropri- 
ated water  in  the  public  streams  of  the  state, 
and,  if  so,  to  enable  persons  desirous  of  so 
doing  to  appropriate  the  same,  and  to  see 
that  the  water  is  distributed  in  accordance 
with  the  rights  of  appropriators  as  they  ac- 
tually exist 

[1,9]  It  is  also  suggested  by  counsel  that 
the  act  is  void  because  that  portion  of  sec- 
tion 33,  as  amended,  which  provides  that 
from  and  after  the  filing  of  the  order  of 
determination  with  the  clerk  of  the  district 
court,  and  during  the  hearing  thereon,  the 
waters  of  the  stream  in  question  may  t>e  dis- 
tributed as  indicated  in  the  order  of  determi- 
nation (unless  a  stay  bond  be  given)  is  un- 
constitutional. We  are  unable  to  agree  with 
this  contention.  As  said  in  Pacific  Live 
Stock  Co.  V.  Lewis,  241  U.  S.  440,  36  Sup.  Ct 
637,  60  L.  Ed.  1084 : 

"The  procee<ling  in  guestion  is  a  <iuasi  public 
proceeding,  get  in  motion  by  a  public  agency  of 
the  state.  All  claimants  are  required  to  ap- 
pear and  prove  their  claims;  no  one  can  refuse 
without  forfeiting  bis  claim,  and  all  have  the 
same  relation  to  the  proceeding.  It  is  intended 
to  be  universal  and  to  result  m  a  complete  as- 
certainment of  all  existing  rights,  to  the  end: 
First,  that  the  waters  may  be  distributed,  un- 
der public  supervieion,  among  the  lawful  claim- 
ants according  to  their  respective  rights  with- 
out needless  waste  or  controversy;  second,  that 
the  rights  of  all  may  be  evidenced  by  appropri- 
ate certificates  and  public  records,  always  read- 
ily accessible,  and  may  not  be  dependent  upon 
the  testimony  of  witnesses  with  its  recognized 
infirmities;  and,  third,  that  the  amount  of  sur- 
plus or  unclaimed  water,  if  any,  may  be  ascer- 
tained and  rendered  available  to  intending  ap- 
propriators. Referring  to  a  situation  resembling 
that  to  which  this  proceeding  is  addressed,  the 
Supreme  Court  of  Maine  said  in  Warren  v. 
Westbrook  Manufacturing  Co.,  88  Me.  58,  66 
133  AU.  6(i5,  35  L.  R,  A.  388,  51  Am.  St  Rep. 
372].  'To  make  the  water  power  of  economic 
value,  the  rights  to  its  use,  and  the  division  of 
its  use,  according  to  those  rights,  should  be  de- 
termined in  advance.  This  prior  determination 
is  evidently  essential  to  the  peaceful  and  profit- 
able use  by  the  different  parties  having  rights 
in  a  common  power.  To  leave  them  in  their 
uncertainty — to  leave  one  to  encroach  upon  the 
other,  to  leave  each  to  use  as  much  as  he  can, 
and  leave  the  other  to  sue  at  law  after  the  in- 
jury— is  to  leave  the  whole  subject-matter  to 
possible  waste  and  destruction.'  In  considering 
the  purpose  of  the  state  in  authorizing  the  pro- 
ceeding the  Supreme  Court  of  Oregon  said  in  Re 
AVillow  Creek,  74  Or.  502,  613,  617  [144  Pac, 
606,  146  Pac  476]:  "To  accelerate  the  devtfop* 
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ment  of  the  state,  to  promote  peace  and  good  or- 
der, to  minimize  the  danger  of  vexatious  con- 
troversies wherein  the  shovel  was  often  used 
as  an  instrument  of  warfare,  and  to  provide  a 
convenient  way  for  the  adjustment  and  recording 
of  the  rights  of  the  various  claimants  to '  the 
use  of  the  water  of  a  stream  or  other  source 
of  supply  at  a  reasonable  expense,  the  state 
enacted  the  law  of  1909,  thereby  to  a  limited 
extent  calling  Into  requisition  its  police  power. 
•  *  •  Water  rights,  like  all  other  rights, 
are  subject  to  such  reasonable  regulations  as 
are  essential  to  the  general  welfare,  peace,  and 
good  order  of  the  citizens  of  the  state,  to  the 
end  that  the  use  of  water  by  one,  however  abso- 
lute and  unqualified  his  right  thereto,  shall  not 
be  Injurious  to  the  equal  enjoyment  of  others 
entitled  to  the  equal  privilege  of  using  water 
from  the  same  source,  nor  injurious  to  the  rights 
of  the  public.'" 

In  view  of  the  character  of  the  proceed- 
ing, there  is  no  question  but  that  the  Legis- 
lature could  provide  that  upon  the  filing  of 
a  certified  copy  of  the  order  of  determination 
■with  the  clerk  of  the  district  court,  the  wa- 
ters of  the  stream  system  might,  from  the 
date  of  the  filing  thereof,"  be  distributed  ac- 
cording to  its  terms  unless  a  stay  bond  be 
glv^i.  But  we  do  not  concede  that,  if  the 
proceeding  were  not  a  quasi  public  one,  call- 
ing Into  requisition  the  police  power  of  the 
state,  a  statute  providing  for  such  a  proceed- 
ing would  be  unconstitutional.  In  many 
cases,  und«r  our  practice,  the  court  may, 
upon  the  giving  of  a  bond.  Issue  a  .temporary 
Injunction  before  summons  is  served  or  no- 
tice is  given  to  the  defendant  The  state 
and  municipal  corporations  generally  are, 
under  our  statute,  exempted  from  giving  bond 
in  certain  proceedings  in  court.  No  person 
has  a  vested  right  in  any  rule  of  law  (New 
York  C.  R.  Co.  v.  White,  243  U.  S.  188,  37 
Sup.  Ct  247,  61  L.  Ed.  667,  L.  R,  A.  1917D, 
1,  Ann.  Cas.  1917D,  629);  neither  can  any 
'one  assert  a  vested  right  tn  any  particular 
mode  of  procedure  (Boise  Irr.,  etc.,  Co.  v. 
Stewart,  10  Idaho,  68,  77  Pac.  25, 321;  Lewis' 
Sutherland  Stat.  Const.  [2d  Bd.]  |  674).  What 
sanctity  is  there  In  requiring  a  bond  in  a 
proceeding  in  court  that  the  sovereign  people 
may  not,  through  the  Legislature,  dispense 
with  unless  Inhibited  by  the  Constitution? 
We  know  of  none,  nor  do  we  know  of  any 
provision  of  the  Constitution  which  restricts 
the  right  of  the  Legislature  in  that  regard. 
[10]  It  is  contended  that,  should  an  inter- 
ested party  fail  to  file  objections  with  the 
clerk  of  the  district  court  In  which  the  state 
engineer  flies  a  copy  of  his  order  of  determi- 
nation, and  the  court  enters  a  decree  in  ac- 
cordance with  such  order  of  determination, 
such  decree  would  be  tantamount  to  a  taking 
of  property  without  due  process  of  law.  If 
what  we  have  said  of  the  character  of  the 
proceedings  up  to  and  including  the  filing 
of  the  copy  of  the  order  of  determination 
with  the  clerk  of  the  district  court  is  sound, 
we  fall  to  see  wherein  an  Interested  party 
who  fails  to  file  such  exceptions  would  be  in 
a  worse  position  than  the  defendant  in  the 
ordinary  suit  in  the  district  court  who  falls 


to  plead  when  duly  summoned,  and  against 
whom  a  default  Judgment  is  entered.  Yet  no 
one  would  contend  that  such  default  Judg- 
ment, In  the  ordinary  suit,  would  be  equiva- 
lent to  taking  property  without  due  process 
of  law. 

It  Is  suggested  also  that  certain  other  sec- 
tions of  the  water  law  are  unconstitutional. 
The  sections  mentioned  are  independent,  and, 
whether  constitutional  or  unconstitutional, 
can  in  no  way  affect  the  result  upon  this  hear- 
ing. When  the  constitutionality  of  these  sec- 
tions is  presented  in  an  action  in  which  the 
determination  of  their  vallditv  is  essential 
to  a  disposition  of  the  case,  we  will  consider 
and  dispose  of  the  question  Involved. 

We  are  constrained  to  say  that  in  view  of 
the  fact  that  the  state  engineer  initiated  the 
proceedings  now  sought  to  be  restrained  upon 
petition  of  applicant  for  this  writ,  the  ques- 
tion arises  whether  we  would  not  be  jus- 
tified In  denying  the  writ  without  passing 
upon  its  merits;  but,  in  view  of  the  state- 
wide Importance  of  the  attack  upon  the  con- 
stitutionality of  the  water  law,  we  have  de- 
cided to  dl^Mse  of  the  matter  upon  Its  mer- 
its. 

It  Is  ordered  that  the  alternative  writ  of 
prohibition  heretofore  issued  in  this  matter 
be  vacated,  and  that  the  permanent  writ 
asked  for  be  denied. 

SANDERS,  J.,  concurs. 

McCARRAN,  C.  J.  I  dissent  Inasmuch 
as  this  case  was  originally  assigned  to  the 
writer  to  prepare  the  opinion  of  the  court, 
we  have  transformed  our  original  draft  into 
this  dissenting  opinion,  adding  thereto  such 
observations  as  we  deem  proper  In  view  of 
the   attitude  of   the  prevailing  opinion. 

This  Is  an  original  proceeding  In  prohibi- 
tion. From  the  petition  it  appears  that  the 
state  engineer,  proceeding  under  the  water 
law  of  tills  state  as  enacted  In  1913  and  as 
amended  in  1915,  has  made  and  filed  with  the 
clerk  of  the  district  court  of  Elko  county  a 
certain  order  of  determination,  establishing 
certain  water  rights,  or  rights  to  the  use  of 
water  on  the  Salmon  river  and  its  tributaries, 
among  which  are  the  water  rights  of  peti- 
tioner. 

Petitioner  alleges  that  It  and  Its  prede- 
cessors in  interest,  being  the  owners  of  large 
tracts  of  land  along  the  Salmon  river,  have 
acquired  and  maintained  vested  rights  to  the 
use  of  water  ui>on  these  lands,  and  such  ac- 
quisition was  made  prior  to  the  enactment  <rf 
a  statute  creating  the  office  of  state  engineer 
and  defining  his  powers  and  duties.  As  a  ba- 
sis for  the  petition,  the  unconstitutionality 
of  the  statute  of  1913  and  1915  is  declared. 
The  statute  Itself  contains  some  80-odd  sec- 
tions, many  of  which  are  not  involved  in  the 
proceedings  here.  I  shall  limit  my  considera- 
tion in  this  dissenting  opinion  to  those  sec- 
tions of  the  statute  which  by  reason  of  the 
nature  of  the  proceedings  are  directly  involr- 
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ed.  The  reply  to  the  petition  for  the  writ 
admits  the  act  of  the  state  engineer  In  QUng 
bis  orders  of  determination  with  the  clerk 
of  the  district  court.  Hence  that  order  of 
determination,  the  manner  In  which  It  was 
brought  about.  Its  force  and  effect,  are  the 
subjects  of  Inquiry.  For  this  purpose  we  rO- 
Tlew  and  set  up  certain  sections  of  the  stat- 
ute, some  of  which,  although  disconnected 
or  having  Intervening  sections,  must  be  con- 
sidered together  Inasmuch  as  they  operate 
Jointly.    Section  29  provides ; 

"Should  any  person  claiming  any  interest  in 
the  strenm  nystem  involved  in  the  determination 
of  relative  riiehts  to  the  dso  of  water,  whether 
olnimin)!  unrlrr  vested  title  or  under  permit  from 
the  state  engineer,  desire  to  contest  any  of  the 
statements  and  proof  of  claims  filed  with  the 
state  engineer  by  any  claimant  to  the  waters  of 
•uch  stream  system,  as  herein  provided,  he  shall, 
within  twenty  days  after  said  evidence  and 
proofs,  as  herein  provided,  shall  have  been  open- 
ed to  public  imq)ection,  or  within  such  farther 
time  as  for  good  cause  shown  may  be  allowed  by 
the  state  engineer  apon  application  made  prior 
to  the  expiration  of  said  twenty  (20)  days,  in 
writing  notify  the  state  engineer,  stating  with 
reasonable  certainty  the  grounds  of  the  proposed 
contest,  which  statement  shall  be  verified  by  the 
aflidavit  of  the  contestant,  his  agent  or  attor- 
ney.   •••  " 

Section  30,  as  amended  by  the  act  of  1915, 
Is  as  follows: 

"The  state  engineer  shall  fix  a  time  and  place 
for  the  hearing  of  said  contest,  which  date  shall 
Dot  be  less  than  thirty  (30)  days  nor  moro  than 
sixty  (00)  days  from  the  date  the  notice  la 
aerved  on  the  persons  who  are  parties  to  the 
contest  Said  notice  may  be  sent  by  registered 
mail  to  the  person,  and  the  receipt  thereof  shall 
constitute  valid  and  legal  serrice.  Said  notice 
may  also  be  served  by  the  state  engineer,  or  by 
any  person  9nalified  and  competent  to  serve 
Bubptpnas  as  m  civil  actions,  appointed  by  him, 
and  returns  thereof  made  in  the  same  manner 
as  in  civil  actions  in  the  district  courts  of  the 
state.  Tlie  state  engineer  shall  have  power  to 
adjourn  hearings  from  time  to  time  upon  rea- 
sonable notice  to  all  parties  interested,  and  to 
issue  subpipnas  and  compel  the  attendance  of 
witnesses  to  testify  at  such  hearings,  which  shall 
lie  served  in  the  same  manner  as  subpoenas 
issued  out  of  the  district  courts  of  the  state. 
He  shall  have  the  power  to  administer  oaths 
to  witnesses.  In  the  case  of  neglect  or  refusal 
on  the  part  of  any  person  to  comply  with  any 
order  of  the  state  engineer  or  any  subpoena,  or 
on  the  refusal  of  any  witness  to  testify  to  any 
matter  regarding  which  he  may  be  lawfully  in- 
terrogated, it  shall  be  tho  duty  of  the  district 
court  of  any  county,  or  any  judge  thereof,  on 
application  of  the  state  engineer,  to  issue  at- 
tachment pr(x;ee<lings  for  contempt,  as  in  the 
case  of  disobedience  of  a  subpoena  issued  from 
such  court,  or  a  refusal  to  testify  therein.  Said 
witnesses  shall  receive  fees  as  in  civil  cases,  the 
costs  to  be  taxed  in  the  same  manner  as  in 
civil  actions  in  this  state.  The  evidence  in  such 
pmceedings  shall  be  confined  to  the  subjects 
enumerated  in  the  notice  of  contest  and  an- 
swer and  reply,  when  the  same  are  permitted 
to  be  filed.  All  testimony  taken  at  such  bear- 
inirs  shall  b«  reported  and  transcribed  in  its  en- 
tirety." 

Section  33,  aa  amended  by  the  act  of  1916, 
provides : 

"As  soon  as  practicable  after  the  hearing  of 
contests,  it  shall  be  the  duty  of  the  state  engi- 
neer to  make,  and  cause  to  be  entered  of  record 
in  his  office,  an  order  determining  and  establish- 
ing the  several  rights  to  the  waters  of  said 


stream:  provided,  however,  that  within  sixty 
days  after  the  entry  of  an  order  establishing 
water  rights,  the  state  engineer  may,  for  good 
cause  shown,  reopen  the  proceedings  and  grant 
a  rehearing.  Such  order  of  determination  shall 
be  certified  to  by  the  state  engineer,  and  as 
many  copies  as  required  printed  in  the  state 
printing  ofiice.  A  copy  of  said  order  of  deter- 
mination shall  be  sent  by  registered  mail,  or  de- 
livered in  person,  to  each  person  who  has  filed 
proof  of  claim,  and  to  each  person  who. has  be- 
come interested  through  intervention  or  as  a  con- 
testant under  the  provisions  of  section  26  or 
section  29  of  this  act" 

Section  34,  as  amended  by  the  act  of  191S, 
has  to  do  with  the  filing  of  the  order  of  de- 
termination made  by  the  state  engineer.  It 
Is  as  follows: 

"As  soon  as  practicable  thereafter  a  certified 
copy  of  the  order  of  determination,  together 
with  the  original  evidence  and  transcript  of  tes- 
timony filed  with,  or  taken  before,  the  state 
engineer,  as  aforesaid,  duly  certified  by  him, 
shall  be  filed  with  the  clerk  of  the  county,  as 
ez  officio  clerk  of  the  district  court,  in  which 
said  stream  system  la  situated,  or  If  in  more 
than  one  county  but  all  within  one  Judicial  dis- 
trict then  with  the  said  clerk  of  the  county 
wherein  reside  the  largest  number  of  parties  in 
interest  But  if  such  stream  system  shall  be  in 
two  or  more  judicial  districts,  then  the  state 
engineer  shall  notify  the  district  Judge  of  each 
of  such  judicial  districts  of  hia  intent  to  file 
such  order  of  determination,  whereupon,  within 
ten  days  after  receipt  of  such  notice,  such  judg- 
es shall  confer  and  agree  where  the  court  pro- 
ceedings under  this  act  shall  be  held  and  upon 
the  Judge  who  shall  preside,  and  on  notification 
thereof  the  state  engineer  shall  file  said  order 
of  determination,  evidence,  and  transcripts  with 
the  clerk  of  the  court  so  designated ;  provided, 
that  if  such  district  judges  foil  to  notify  the 
state  engineer  of  their  agreement,  as  aforesaid, 
vrithin  five  days  after  the  expiration  of  such 
ten  days,  then,  and  in  that  event  the  state  en- 
gineer may  file  such  order  of  determination, 
evidence,  and  transcript  with  the  clerk  of  any 
county  he  may  elect,  and  the  district  judge  of 
such  county  shall  have  jurisdiction  over  tho  pro- 
ceedings in  relation  thereto.  In  all  instances  a 
certified  copy  of  the  order  of  determination  shall 
be  filed  with  the  county  clerk  of  each  county  in 
which  such  stream  system,  or  any  part  thereof, 
is  situated.  Upon  the  filing  of  the  certified  copy 
of  said  order,  evidence,  and  transcript  with  the 
clerk  of  the  court  in  which  the  proceedings  are 
to  be  had,  the  state  engineer  shall  procure  an 
order  from  said  court  setting  the  time  for  hear- 
ing. The  clerk  of  such  court  shall  immediatdy 
furnish  the  state  engineer  with  a  certified 
copy  thereof.  It  shall  be  the  duty  of  the  state 
engineer  immediately  thereupon  to  mail  a  copy 
of  such  certified  order  of  the  court  by  register- 
ed mail,  addressed  to  each  such  party  In  inter- 
est at  his  last  known  place  of  residence,  and  to 
cause  the  same  to  be  published  at  least  once  a 
week  for  four  consecutive  weeks  in  some  news- 
paper of  general  circulation  published  in  each 
county  in  which  such  stream  system  or  any  part 
thereof  is  located,  and  the  state  engineer  shall 
file  with  the  clerk  of  the  court  proof  of  such 
service  by  registered  mail  and  by  publication. 
And  such  service  by  registered  mail  and  by  pub- 
lication shall  be  deemed  full  and  sufficient  notice 
to  all  parties  in  interest  of  the  date  and  pur- 
pose of  such  hearing." 

Section  35,  as  amended  by  the  act  of  1915, 
provides : 

"At  least  five  days  prior  to  the  day  set  for 
hearing  all  parties  in  interest  who  are  aggriev- 
ed or  dissatisfied  with  the  order  of  determination 
of  the  state  engineer  shall  file  with  the  clerk  of 
said  court  notice  of  exceptions  to  the  order  of 
determination  of  the  state  engineer,  which  no- 
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tice  8haU  state  briefly  the  exeeptions  taken,  and 
the  prayer  for  r^ief,  and  a  copy  thereof  shall 
be  served  upon  or  transmitted  to  the  state  en- 
gineer by  registered  mail.  The  order  of  de- 
termination by  tiie  state  engineer  and  the  state- 
ments or  claims  of  claimants  and  exceptions 
made  to  the  order  of  determination  shall  con- 
stitute the  pleadings  and  there  shall  be  no  oth- 
er pleadings  in  the  cause.  If  no  exceptions  shall 
have  been  Qled  with  the  clerk  of  the  court  as 
aforesaid,  then  on  the  day  set  for  tho  hearing, 
on  motion  of  the  state  engineer,  or  his  attor- 
ney, the  court  shall  enter  a  decree  afBrming 
said  order  of  determination.  On  the  day  set  for 
hearing  all  parties  in  interest  who  have  filed 
notices  of  exceptions  as  aforesaid  shall  appear 
in  person  or  by  counsel,  and  it  shall  be  the  duty 
of  the  court  to  hear  the  sitme  or  set  the  time 
for  hearing,  until  sucb  exceptions  are  disposed 
of,  and  all  proceedings  thereunder  shall  be  as 
nearly  as  ma^  be  in  accordance  with  the  rules 
governing  civil  actions." 

Section  36,  as  amended  by  the  act  of  1915, 
provides: 

"For  further  information  on  any  subject  in 
controversy  the  court  may  employ  one  or  more 
Qualified  persons  to  investigate  and  report 
thereon  under  oath,  subject  to  examination  by 
any  party  in  interest  as  to  his  competency  to 
give  expert  testimony  thereon.  The  court,  may. 
If  necessary,  refer  the  case  or  any  part  thereof 
for  such  further  evidence  to  be  taken  by  the 
state  engineer  as  it  may  direct,  and  may  require 
a  further  determination  by  him,  subject  to  the 
court's  instructions.  After  the  bearing,  the 
court  shall  enter  a  decree  affirming  or  modify- 
ing the  order  of  the  state  engineer.  Upon  the 
hearing  the  court  may  assess  and  adjudge 
against  any  p&Tts  such  costs  as  it  may  deem 
just  and  equitable,  or  may  assess  the  costs  in 
proportion  to  the  amount  of  water  right  al- 
lotted. Appeals  from  such  decree  may  be  taken 
to  the'  supreme  court  by  the  state  engineer  or 
any  party  in  interest,  in  tho  same  manner  and 
with  the  same  effect  as  in  civil  cases." 

Section  38,  as  amended  by  the  act  of  1016, 
provides: 

"From  and  after  the  filing  of  the  order  of  de- 
termination, evidence,  and  transcript  with  the 
count?  clerk  as  aforesaid,  and  during  the  time 
the  bearing  of  said  order  is  pending  in  the 
district  court,  the  division  of  water  from  the 
stream  involved  in  such  determination  shall  be 
made  by  the  state  engineer  in  accordance  -  with 
said  order  of  determination." 

Section  39,  as  amended  by  the  act  of  1915, 
i»iovldes: 

"At  any  time  after  the  order  of  determina- 
tion, evidence  and  transcript  has  been  filed 
with  the  clerk  of  the  court,  as  aforesaid,  the 
operation  of  said  order  of  determination  may  be 
stayed  in  whole  or  in  part  by  any  party  upon 
filing  a  bond  in  the  court  wherein  sucb  deter- 
mination is  pending  in  such  amount  as  the 
judge  thereof  may  prescribe,  conditioned  that 
such  party  will  pay  all  damage  that  may  ac- 
crue by  reason  of  sueh  determination  not  being 
enforced,  pending  decree  by  said  court.  Im- 
mediately upon  the  filing  and  approval  of  such 
bond,  the  clerk  of  the  court  shall  transmit  to 
the  state  engineer  a  certified  copy  of  such  bond, 
which  shall  be  recorded  in  the  records  of  his 
office,  and  he  shall  act  in  accordance  with  such 
stay/' 

Section  45  of  the  act  Is  as  follows: 
"In  any  suit  wliich  may  be  brought  in  any  dis- 
trict court  in  the  state  for  the  determination 
of  a  right  or  rights  to  the  use  of  wator  of  any 
stream,  all  persons  who  claim  the  right  to  use 
the  waters  of  such  stream  and  the  stream  sys- 
tem of  which  it  is  a  part  shall  be  made  parties. 
When  any  such  suit  has  been  filed,  the  court 


shall  by  its  order  duly  entered,  direct  the  stats 
engineer  to  furnish  a  complete  hydrograpbic 
survey  of  sucb  stream  system,  which  survey 
shall  be  made  as  provided  in  section  20  of  thia 
act,  in  order  to  obtain  all  p^iysical  data  neces- 
sary to  the  determination  of  the  rights  in- 
volved. The  cost  of  such  suit,  including  the 
costs  on  behalf  of  the  state  and  of  such  sur- 
veys, shall  be  charged  against  each  of  the  pri- 
vate parties  thereto  in  proportion  to  the  amount 
of  water  right  allotted.  In  the  case  of  any 
such  suit  now  pending  or  hereafter  commenced 
the  same  may  at  any  time  after  its  inception, 
in  the  discretion  of  the  court,  be  tranaierred 
to  the  state  engineer  for  determination  as  in 
this  act  provided." 

Section  84  declares: 

"Nothing  in  this  act  contained  shall  impair 
the  vested  right  of  any  person  to  the  use  of  wa- 
ter, nor  shall  the  right  of  any  person  to  take 
and  use  water  bo  impaired  or  affected  by  any  of 
the  provisions  of  this  act  where  appropriations 
have  been  initiated  in  accordance  with  law  prior 
to  the  approval  of  this  act.  Any  and  all  appro- 
priations based  upon  applications  and  permits 
now  on  file  in  the  state  engineer's  office,  shall 
bo  perfected  in  accordance  with  the  laws  in 
force  at  the  time  of  their  filing." 

Stat  1913,  p.  192;    Stat  1915,  p.  878. 

Dwelling  now  on  these  statutory  provisions 
as  we  find  them,  and  especially  these  sections. 
Inasmuch  as  they  are  the  sections  directly  In- 
volved, we  may  Inquire,  With  what  does  this 
statute  deal?  It  deals  with  that  vested  estate 
which  one  may  acquire  by  diverting  water 
from  a  public  stream  and  applying  the  same 
to  a  beneficial  use.  This  is  commonly  termed 
a  water  right 

By  reason  of  the  nature  of  the  soil  and  tbe 
climatic  conditions  attendant  In  western  arid 
and  semlarld  states,  It  has  been  recognized, 
and  rightfully  so,  that  tbe  waters  of  the  pub- 
lic streams  are  Indispensable  to  the  land,  the 
productiveness  of  the  whole  depending  entire- 
ly, as  It  does,  upon  tbe  beneficial  application 
of  tbe  former.  This  being  true,  the  land  and 
the  water  as  beneficially  applied  thereto  must 
be,  and  Indeed  have  been  by  courts  and  text- 
writers,  regarded  as  one  by  Teason  of  their 
correlation.  Property  in  land  acquires  its 
value  and  importance,  its  Tery  life  In  regions 
such  as  that  encompassed  by  this  state,  from 
the  application  of  water.  A  vested  right  to 
divert  the  waters  from  a  public  stream  and 
apply  them  to  a  beneficial  use  In  the  way  of 
Irrigation  applies  to  and  is  of  the  very  nature 
of  the  realty  itself.  A  deprivation  of  the 
land  made  valuable  by  the  application  of  wa- 
ter diverted  from  a  public  stream  would  no 
more  affect  the  property  rights  of  the  Individ- 
ual than  would  the  deprivation  of  the  water 
itself  by  reason  of  which  the  value  of  the  es- 
tate was  acquired  and  without  which  It 
would  be  worthless. 

In  the  case  of  Conant  v.  Deep  Creek  &  O. 
Valley  Irrigation  Co.,  23  Utah,  627,  66  Pac. 
188,  90  Am.  St  Rep.  721,  tbe  Supreme  Court 
of  that  state  declared  in  effect  that  an  action 
to  ascertain,  determine,  and  decree  the  extent 
and  priority  of  water  lights  partakes  of  the 
nature  of  an  action  to  quiet  title  to  real  es- 
tate. The  same  court.  In  the  case  of  Taylor  y. 
Hulett,  15  Idaho,  265,  97  Pac  87, 19  D.  R.  A. 
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(N.  S.)  636,  held  that  a  water  right  appnrte- 
bant  to  irrigated  land  was  real  property. 

The  right  to  the  flow  and  use  of-  water,  be- 
ing a  right  In  a  natural  resource,  was  held 
by  the  Supreme  Court  of  Colorado,  in  the 
case  of  Travelers'  Insurance  Co.  v.  Childs,  25 
Colo.  360,  54  Pac.  1020,  to  be  real  estate;  and 
to  the  same  effect  will  be  found  Davis  v.  Ran- 
dall. 44  Cola  488,  99  Pac.  822,  and  Bates  t. 
HaU,  44  Colo.  360,  98  Pac.  3. 

In  the  case  of  Hill  v.  Xewman,  5  Cal.  445, 
63  Am.  Dec.  140,  the  Supreme  Court  of  Cali- 
fornia held  that  a  Justice  of  the  peace,  al- 
though conferred  with  jurisdiction  to  try  and 
determine  actions  for  damages  for  taking,  de- 
taining and  injuring  personal  property,  had 
no  Jurisdiction  over  an  action  for  diversion  of 
water  because  it  was  an  action  concerning 
title  to  real  estate.  Holding  to  the  same  con- 
clusion, we  find  the  case  of  Griseza  v.  TerwU- 
llger,  144  Cal.  456,  77  Pac.  1034. 

In  the  case  of  Yanlsee  Jim's  Union  Water 
Co.  V.  Crary,  25  Cal.  604,  85  Am.  Dec.  146,  the 
Supreme  Court  of  California  held  that  water 
rights  may  be  held,  granted,  abandoned,  or 
lost  by  the  same  means  as  a  right  of  the  same 
character  issuing  out  of  lands  to  which  a 
private  title  exists,  saying  that: 

"The  right  of  the  first  a^propriator  may  be 
lost,  in  whole  or  in  some  limited  portions,  by 
the  adverse  possession  of  another.  And  when 
such  person  has  bad  the  continued,  uninterrupt- 
ed, and  adverse  enjoyment  of  the  water  course, 
or  of  some  certain  portion  of  it,  dnring  the  pe- 
riod limited  by  the  statute  of  limitati<HM  for 
entry  upon  lands,  the  law  will  presume  a  grant 
of  the  right  so  held  and  enjoyed  by  him." 

Sui^Mrting  this  general  proposition  of  law 
may  be  found  the  cases  of  Lower  Kings  River 
Water  Dlt«A  Co.  v.  Kings  River  &  F.  C.  Ca, 
60  Cal.  410,  and  Last  Chance  Co.  v.  Emigrant 
Ditch  Co..  129  Cal.  278,  61  Pac.  960.  See, 
also,  Hayes  t.  Fine,  91  Cal.  398,  27  Paa  772; 
Stanislaus  Water  Co.  v.  Bachman,  152  CaL 
716,  93  Pac.  858, 115  Ll  R.  A.  (N.  S.)  359. 

Mr.  Kinney,  In  his  work  on  Irrigation  and 
Water  Rights,'  summing  up  the  subject,  puts 
U  thus: 

"It  is  generally  conceded  by  all  the  authori- 
ties that  a  water  right,  or  an  interest  in  a  wa- 
ter right,  is  real  property,  and  it  is  so  treated 
under  all  the  rules  of  law  appertaining  to  such 

Sroperty."     Kinney   on  Irrigation   and   Water 
Lights  (2d  Ed.)  voL  2,  p.  1328. 

The  assertion  of  the  author  in  this  respect 
Is  supported  by  a  line  of  authorities  wherein 
the  question  has  been  discussed  and  deter- 
mined in  nearly  every  phase. 

To  the  same  effect  will  be  found  the  hold- 
ing of  the  courts  in  the  cases  of  Hough  v. 
Porter,  61  Or.  818,  96  Pac.  732,  98  Pac.  1063, 
102  Pac.  728;  Town  of  Sterling  et  al.  v. 
Pawnee  Ditch  Extension  Co.,  42  Colo.  421, 
94  Pac.  339,  16  U  B.  A.  (N.  S.)  238 ;  Fisher 
et  aL  T.  Bountiful  City,  21  Vtah,  29,  69  Pac. 
620. 

Mr.  Weil,  in  his  work  on  Water  Rights  In 
the  Western  States  (vol.  1)  asserts  the  same 
general  principle. 

Our  Legislature  has  in  bat  one  Instance, 
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BO  far  as  we  are  able  to  ascertain,  attempted 
to  define  the  term  "real  property,"  and  In 
that  instance  tbey  declared  that: 

"The  term  'real  property'  shall  include  every 
estate,  interest  and  right  in  lands,  tenements 
and  hereditaments,  corporeal  or  incorporeal." 
Section  6294,  sub.  10,  Rev.  Laws. 

In  the  case  of  Rickey  Land  ft  Cattle  Co.  y. 
Miller  ft  Lux,  162  Fed.  11,  81  O.  a  A.  207, 
Judge  Wolverton,  speaking  for  the  Circuit 
Conrt  of  Appeals  for  the  Ninth  Circuit,  ana- 
lyzed the  question  at  band  with  a  finesse 
which  1>  to  our  mind  unanswerable,  and 
there  tbe  court,  after  a  complete  analysis  in 
which  be  referred  to  numerous  cases  support- 
ing the  position,  held  that  an  appropriation 
of  water  from  a  public  stream  put  to  a  bene- 
ficial use  "savors  of  and  is  a  part  of  the  real 
estate."  Speaking  of  tbe  nature  of  the  suit, 
which  was  in  that  Instance  one  to  determine 
water  rights  on  the  Walker  river,  the  court 
said: 

"The  suit  *  *  *  in  its  purpose  and  effect, 
is  one  to  quiet  title  to  realty." 

This  court,  speaking  through  Mr.  Justice 
Hawley,  has  declared  to  the  same  effect,  hold- 
ing that  a  right  to  the  use  of  water  diverted 
from  a  public  stream  should  be  regarded 
ajad  protected  as  property.  Dalton  v.  Bow- 
ker,  8  Nev.  190. 

Hence,  it  may  be  asserted  as  the  first  and 
major  premise  of  the  poRltlon  which  We  here 
take  that  the  subject-matter  dealt  with  by 
tbe  sections  of  the  act  referred  to  is  real 
property. 

The  validity  of  this  act  is  challenged  un- 
der the  several  sections  of  our  Constitution, 
as  well  as  under  tbe  Fourteenth  Amendment. 
Article  1,  i  8,  of  our  Constitution  provides, 
Inter  alia: 

"No  person  shaU  be  subject  to  be  twice  pot  in 
jeopardy  for  the  same  offense  •  •  •  nor  be 
deprived  of  life,  liberty,  or  property,  without 
due  process  of  Jaw.    •    •    • " 

Article  3,  {  1,  provides: 

"The  powers  of  the  government  of  the  state 
of  Xevada  shall  be  divided  into  three  separate 
departments — ^the  legislative,  the  executive  and 
the  judicial;  and  no  persons  charged  with  the 
exercise  of  powers  properly  belonging  to  one  of 
these  departments  shall  exercise  any  functions 
appertaining  to  either  of  tbe  others,  except  in 
the  cases  herein  expressly  directed  or  permit- 
ted." 

Artlde  4,  ii  1  and  9,  provide: 

"Sec.  1.  The  judicial  power  of  this  state  shall 
be  vested  in  a  supreme  court,  district  courts, 
and  in  justices  of  the  peace.  The  Legislature 
may  also  establish  courts,  for  municipal  purpos- 
es only,  in  incorporated  cities  and  towns.' 

"Sec.  6.  The  district  courts  in  the  several  ju- 
dicial districts  of  this  state  shall  have  original 
jurisdiction  in  all  cases  in  equity ;  also  in  all 
cases  at  law  which  involve  tbe  title  or  tbe  right 
of  possession  to,  or  the  possession  of  real  prop- 
erty, or  mining  claims,  or  the  legality  of  any 
tax,  impost,  assessment,  toll  or  municipal  fine, 
and  in  all  other  cases  in  which  tbe  demand  (ex- 
clusive of  interest)  or  the  value  of  the  property 
in  controversy  exceeds  three  hundred  dollars. 
*  *  *  They  shall  also  have  final  appellate  ju- 
risdiction in  cases  arising  in  justices  courts, 
and  such  other  inferior  tribunals  as  may  be 
established  by  law.  The  district  courts,  and 
the  Judges  thereof  shall  have  power  to  issue 
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writs  of  mandamns,  injanction,  quo  warranto, 
certiorari,  and  all  other  writs  proper  and  neces- 
sarr  to  the  complete  exercise  of  their  jurisdic- 
tion.   •    •    ••• 

The  framers  of  our  Constitution,  Judging 
from  the  report  of  debates  upon  the  subject, 
appear  to  have  been  most  zealous  and  care- 
ful In  the  language  selected  and  the  terms 
used  In  each  particular  section  and  article. 
It  waa  no  haphazard  selection  of  provisions 
thrown  together  for  the  purpose  of  forming 
the  fundamental  law  for  the  government  of 
a  new  state.  Words  were  selected  with  re- 
gard to  their  true,  usual,  and  ordinary  ac- 
ceptation and  meaning;  and  we,  in  constru- 
ing apd  applying  these  provisions,  now  may 
well  give  these  terms  the  very  broadest  mean- 
ing of  which  they  are  susceptible,  but  none 
such  as  would  be  Inconsistent  with  the  spirit 
and  intent  of  the  framers  of  that  organic  law. 

Mr.  Chief  Justice  Marshall,  in  the  case  of 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  I*  Ed.  23, 
at  page  188,  expresses  the  idea  when  he  says 
that  the  framers  of  the  Constitution  must  be 
understood  to  have  employed  words  In  their 
natural  sense  and  to  have  intended  what  they 
have  said.  The  application  of  this  rule 
would  forbid  forced  or  unnatural  construc- 
tion to  be  put  upon  the  language  found  in  the 
constitutional  provisions.  "This,"  says  Mr. 
Cooley,  "seems  so  obvious  a  truism  that  one 
expects  to  see  it  universally  accepted  without 
'  question ;  but  the  attempt  Is  made  so  often 
by  Interested  subtlety  and  ingenious  reflne- 
tnent  to  Induce  the  courts  to  force  from  these 
instruments  a  meaning  which  their  framers 
never  held,  that  it  frequently  becomes  neces- 
sary to  redeclare  this  fundamental  maxim." 
Cooley,  Constitutional  Limitations,  p.  93. 

In  so  far  as  the  sections  of  the  water  law 
of  this  state  directly  Involved  in  the  proceed- 
ings in  the  district  court  are  concerned,  and 
in  our  attempt  to  test  them  under  the  con- 
stitutional provisions,  we  may  be  mindful  of 
the  rule  that  we  are  bound  to  indulge  In  the 
presumption  of  the  validity  of  the  statute, 
and  we  should  so  construe  unless  we  find  in 
the  Constitution  some  specific  inhibition 
which  h<u  been  disregarded  or  some  express 
command  which  has  been  disobeyed. 

Reluctant  as  we  may  be  to  accept  a  re- 
sponsibility wherein  by  reason  of  the  nature 
of  our  duties  we  may  be  called  upon  to  nulli- 
fy the  enactment  of  the  legislative  branch  of 
the  government,  the  seriousness  of  that  re- 
sponsibility Impresses  us  all  the  more  with 
the  necessity  that  we  should  speak  plainly 
and  emphatically,  and  when  we  find  some 
specific  inhibition  of  the  Constitution  which 
baa  been  disregarded  or  some  express  com- 
mand thereof  which  has  been  disobeyed,  we 
should  adopt  no  apologetic  language,  but  de- 
clare the  condition,  that  the  future  may  be 
lienefited  thereby. 

Sections  25,  30,  33,  34,  35,  36,  37,  38,  and 
39  of  the  water  law  as  amended  seek  to  deal 
In  a  determinative  way  with  the  subject  of 


real  property.  In  this  and  in  the  results  ac-^ 
compUshed  pursuant  to  these  statutory  pro-' 
visions,  has  a  specific  Inhibition  of  the  Con- 
stitution been  disregarded,  has  some  express 
command  of  the  Constitution  been  disobeyed? 
This  is  the  scope  and  limit  of  our  inquiry. 
The  identical  question  here  presented  was  up 
for  consideration  before  the  federal  District 
Court  of  the  District  of  Nevada  but  a  short 
time  since  (Bergman  v.  Kearney  [D.  C.]  241 
Fed.  884),  and  inasmuch  as  the  views  ex- 
pressed there  by  the  learned  Judge  is  the  ap- 
parent inspiration  of  the '  prevailing  opinion 
here,  we  deem  both  most  eminently  worthy 
of  review. 

Certain  sections  of  this  act — and  to  these 
sections  we  confine  ourselves  entirely — would 
confer  upon  the  state  engineer  the  power  to 
determine  in  the  first  instance  the  title  to  and 
the  right  to  possession  of  real  property  as 
such  is  founded  in  the  use  and  beneficial  ap- 
plication of  water  diverted  from  the  public 
streams. 

The  framers  of  our  Constitution,  recogniz- 
ing that  some  tribunal  or  arbiter  was  nec- 
essary for  the  settlement  of  disputes  and  con- 
troversies having  to  do  with  the  title  to  or 
possession  of  real  property,  designated  in  no 
uncertain  language  the  district  court  as  cre- 
ated by  the  Constitution  to  be  the  tribunal 
that  should  have  Jurisdiction  over  such  mat- 
ters. The  district  court  by  the  express  pro- 
visions of  the  Constitution  (article  6,  {  6)  is 
conferred  with  original  Junsdiction  of  cases 
in  equity,  and  cases  at  law  "which  involve 
the  title  or  right  of  possession  to  or  possession 
of  real  property." 

Sections  29,  30,  33,  and  34  of  the  act  pro- 
vide for  the  institution,  hearing,  and  deter- 
mination of  a  contest,  the  subject  of  which 
is  the  right  of  the  contestants  to  a  stated  ap- 
propriation of  water.  Under  these  sections 
the  state  engineer  assumes  functions  of  equal 
significance  to  a  constituted  court  The 
pleadings  are  provided  for  and  the  issues  of 
fact  and  law  are  thereby  made.  Witnesses 
are  required  to  testify  before  the  state  en- 
gineer. The  subject-matter  of  the  action  is 
the  Independent,  usufructuary  estate  in  the 
use  of  water.  Vested  rights  are  set  up  and 
their  validity  passed  upon  by  the  state  engi- 
neer. An  order  is  made  and  caused  to  be  en- 
tered of  record  by  the  engineer  "determining 
and  establishing"  these  rights,  vested  or  oth- 
erwise. The  order  of  the  state  engineer  thus 
made  becomes  efTective  against  the  property 
of  the  parties'  contestant  Immediately  on  its 
being  filed  with  the  clerk  of  the  district  court. 
This  is  the  original  or  Initial  proceeding  In- 
volving property  of  the  highest  order.  Is  the 
function  Judicial?  Is  it  "the  exercise  of  that 
portion  of  Judicial  authority  appertaining  to 
or  belonging  to  the  Judicial  department?" 
Bergman  v.  Kearney,  supra.  It  Is  not  neces- 
sary for  this  court  to  answer  this  query.  The 
organic  law  (section  6,  art.  6)  answers  far 
above  our  power  to  add  or  detract    It  Is  the 
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exercise  of  that  portion  of  Jndldal  authority 
belonging  originally  to  the  district  court. 

By  section  35  the  district  court,  the  con- 
stituted court  of  original  Jurisdiction,  is  made 
a  court  of  review  only.  The  order  of  deter- 
mination haying  already  been  made  and  flled 
by  the  state  engineer  pursuant  to  sections  29, 
30,  33,  and  34,  and  the  establishment  having 
been  already  set  up  and  put  into  effect,  the 
district  court  revierws  the  orders  and  estab- 
lishments already  made  by  the  state  engi- 
neer, and  this  review  is  limited  to  the  orders 
of  determination  made,  and  is  circumscribed 
as  to  those  orders  by  the  scope  of  the  excep- 
tions flled  as  provided  in  section  35.  We  say 
this  because  the  pleadings  as  fixed  by  section 
35  being  "the  order  of  determination  of  the 
state  engineer  and  the  statements  or  claims 
of  claimants  and  exceptions  made  to  the 
order  of  determination"  limit  and  fix  the 
scope  of  the  review  that  may  be  conducted 
by  the  district  court.  Finally,  the  district 
court  may,  pursuant  to  section  86,  do  but  one 
of  two  prescribed  acts:  "Affirm  or  modify 
the  order  of  the  state  engineer."  'So  by  these 
sections  It  is  sought  to  transfer  the  court  of 
original  Jurisdiction  into  a  court  of  review, 
where  Its  field  of  review  is  limited  and  its 
powers  or  relief  are  fixed,  and  where  the 
greatest  function  that  It  can  perform  with 
reference  to  a  subject-matter  over  which  It 
was  by  the  organic  law  given  original  Juris- 
diction is  to  affirm  or  modify  orders  made 
originally  by  another  tribunal.  If  this  statute 
Is  to  be  upheld,  the  district  court  ceases  to  be 
a  court  of  first  instance  as  to  these  matters 
and  becomes  a  court  Invested  with  limited 
powers  of  review  and  yet  more  limited  powers 
as  to  the  making  of  orders  therein.  Instead  of 
being  a  proceeding  the  initial  stages  of  which 
are  before  the  engineer  and  the  final  stages 
before  the  district  court,  the  reverse  is  the 
fact,  for  it  Is  the  order  of  determination  as 
Initially  and-  finally  made  by  the  state  engi- 
neer that  is  dealt  with  by  the  district  court. 
Such  order  by  the  language  of  section  36  is 
final,  subject  only  to  modification  by  the  dis- 
trict court.  Modification  has  to  do  rather 
with  degree  of  effectiveness  than  with  final- 
ity. If  that  court  affirms.  It  merely  reasserts 
(Standard  Diet.)  an  order  In  the  making  of 
which  it  had  no  part  Certainly,  it  will  not 
be  seriously  contended  that  this  Is  the  origi- 
nal Jurisdiction  prescribed  by  section  6  of  ar- 
ticle 6  of  the  Constitution  as  belonging  to  the 
district  court. 

The  Supreme  Court  of  the  United  States, 
in  Pacific  Live  Stock  Co.  v.  Lewis,  referring 
to  the  Oregon  law  under  the  Oregon  Consti- 
tution, said: 

"That  the  state,  consistently  with  due  process 
of  law,  may  thus  commit  the  preliminary  pro- 
ceedings to  the  board  and  the  nnal  bearing  and 
adjudication  to  the  court  is  not  debatable."  Pa- 
cific Live  Stock  Co.  v.  Lewis,  241  U.  S.  440,  36 
Sup.  Ct  637,  60  L.  Ed.  1084. 

Such  observations  might,  under  the  pecul- 
iar  language  of   the   Oregon   Constitution, 


making  do  mention  of  the  matter  of  original 
Jurisdiction  over  real  property,  be  pertinent. 
Again,  It  might  apply  by  reason  of  the  pe- 
culiar reviewing  powers  conferred -on  the  cir- 
cuit court  of  Oregon  by  their  Constitution. 
But  under  our  Constitution,  which  of  Itself 
"commits  the  preliminary  proceedings"  in 
matters  involving  title  to  real  property  spe- 
cifically to  the  district  court  and  limits  the 
power  of  review  by  such  court  to  certain 
matters  arising  in  the  Justice's  court  only 
(Anderson  v.  Kearney,  37  Nev.  314,  142  Pac. 
803),  such  an  observation  as  that  made  in  the 
Lewis  Case  is  not  to  be  anticipated. 

It  Is  asserted  that  the  proceeding  follow- 
ing the  acts  of  the  state  engineer  in  making 
I  his  determination  and  establishment  Is  a  spe- 
I  dal  proceeding ;    that  the  transfer  from  the 
state  engineer's  office  to  the  district  court  Is 
not  an  appeal. 

Taking  the  first  assertion  as  to  special 
proceeding,  it  must  be  hdmitted  that  if  It  Is 
a  special  prodeeding,  It  Is  one  originating  be- 
fore a  ministerial  officer ;  and  if  it  Is  a  spe- 
cial proceeding,  It  is  one  Involving  title  to 
real  property,  a  subject  constitutionally  as- 
signed to  the  Judicial  branch  of  the  govern- 
ment. If  It  Is  a  spQclal  proceeding,  its  cul- 
mination Is  an  order  establishing  rights  to 
the  possession  of  real  property,  an  order,  the 
finality  of  which  can,  by  the  terms  of  section 
36,  be  disturbed  by  the  district  court  to  the 
extent  only  of  modification. 

Taking  the  second  assertion,  that  the  pro- 
ceeding in  the  district  court  is  not  an  appeal, 
the  language  of  the  statute  (section  3G)  pre- 
cludes the  idea  of  a  trial  de  novo.  The  lat-  v 
ter  term  implies  complete  power  to  try  and 
determine  as  of  the  first  instance.  The  lan- 
guage of  the  statute  here  studiously  avoids 
such,  and  makes  the  power  of  determination 
of  the  district  court  limited  to  affirmance  or 
modification  of  an  order  of  establishment 
already  made  and  entered  by  a  subordinate 
authority.  Can  It  be  seriously  contended 
that  this  Is  the  ortgirial  Jurisdiction  reposed 
in  the  district  court  by  the  framers  of  article 
6,  {  6,  of  the  Constitution?  However  minute- 
ly the  district  court  may  review  the  proceed- 
ings under  the  exceptions  taken  (section  35), 
whatever  evidence  may  be  produced  before 
the  district  court  within  the  scope  of  the  ex- 
ceptions, however  erroneous  or  unfounded 
the  court  may  find  the  determination  of  the 
state  engineer,  such  determination  must 
stand  In  that  court  subject  only  to  modifica- 
tion. The  determination  of  the  state  engii 
neer  when  flled  in  the  district  court  under 
our  statute  (section  34)  Is  not  there  as  a  mat- 
ter of  evidence  (Pacific  Live  Stock  Co.  t. 
Lewis,  supra;  In  re  Willow  Creek,  74  Or. 
592, 144  Pac.  505,  146  Pac.  4719.  It  has  pass- 
ed beyond  the  realm  of  the  evidentiary.  It 
cannot  be  excluded.  The  rules  of  materiali- 
ty, relevancy,  competency,  and  general  ad- 
missibility are  Inoperative,  because  the  stat- 
ute confirms  It  as  a  fixity  which  must  be  a£- 
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firmed,  or  at  most  can  be  bnt  modified.  How 
in  serionsness  can  it  be  said  that  this  order 
of  determination,  made  origlnaUy  by  the 
state  engineer,  the  finality  of  which  cannot 
be  disturbed,  but  at  most  can  be  but  modified, 
is  not  of  the  very  essence  of  that  which  is 
the  sine  qua  non  of  that  Judicial  power  vest- 
ed in  the  original  Jurisdiction  of  the  district 
court?  True,  the  form  of  the  procedure 
whereby  the  determination  of  the  state  engi- 
neer goes  to  the  district  court  is  not  such 
as  we  are  accustomed  to  recognize  as  an  ap- 
peal, but  the  substance  of  the  whole  proceed- 
ing in  the  district  court  is  that  of  review 
only,  review  looliing  only  to  affirmance  or 
modification.  An  appeal  or  review,  except 
where  it  is  provided  for  hearing  de  novo,  is 
not  to  be  regarded  as  a  trial.  People  v.  Mc- 
Eemy,  168  Cal.  631, 143  Pac.  762.  Hence  the 
trial,  if  there  be  one,  in  which  is  Involved 
the  title  or  right  to  possession  of  real  prop- 
erty in  so  far  as  the  same  is  involved  In  a 
vested  water  right  is,  under  this  statute, 
originally  conducted,  and  the  original  order 
of  determination  is  entered  by  the  state  en- 
gineer. A  review  of  that  trial  looking  only 
to  afilrmance  or  modification  of  that  order  ia 
conducted  in  the  district  court;  and,  wheth- 
er this  review  be  termed  an  appeal  or  a  spe- 
cial proceeding,  the  substance  and  result  are 
the  same.  Due  process  of  law  as  affecting 
real  property  under  onr  Constitution  (article 
6,  {  6)  placed  the  power  of  original  trial  and 
final  determination  in  the  district  court ;  the 
whole  matter  was  one  for  the  Judicial  branch 
of  the  government  only.  This  was  a  consti- 
tutional guaranty  under  section  8,  art.  1. 
The  Judicial  authority  of  the  state  "may," 
says  the  Supreme  Court  of  the  United  States, 
"keep  within  the  letter  of  the  statute  prle- 
scribing  forms  of  procedure  in  the  courts  and 
giving  the  parties  interested  the  fullest  op- 
portunity to  be  heard,  and  yet  it  might  be 
that  its  final  action  would  be  inconsistent 
with  the  amendment  (Fourteenth  Amend- 
ment, United  States  Constitution).  In  deter- 
mlniug  what  is  due  process  of  law,  regard 
must  be  bad  to  substahce,  not  to  form."  Chi- 
cago, Burlington  &  Quincy  R.  R.  Co.  v.  City 
of  Chicago,  160  U.  S.  226,  17  Sup.  Ct  581, 
41  U  Ed.  079. 

And  again  in  the  case  of  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  Ed.  616,  that  court 
made  the  pertinent  observation: 

"Can  a  state  make  anything  due  process  of 
law  which,  by  its  own  legislation,  it  chooses 
to  declare  Buch?  To  affirm  this  is  to  hold  that 
the  prohibition  to  the  states  is  of  no  avail,  or 
lias  no  application  where  the  invasion  of  pri- 
vate rights  is  effected  under  the  forms  of  state 
legislation." 

By  this  statute  and  under  the  sections  pro- 
viding for  the  trial  and  determination  by  the 
state  engineer  of  property  rights  In  tlie  con- 
test proceeding  (sections  29,  30,  33,  34,  35, 
and  36)  that  officer  is  made  to  assume  the 
iwwers  properly  belonging  to  the  Judicial 
branch  of  the  government. 


These  sections  of  the  water  statute  were 
taken  largely  from  a  similar  statute  found 
in  the  state  of  Oregon.  In  passing  upon 
these  sections  of  the  act  as  they  are  now 
amended  by  our  statute  of  1915,  the  federal 
court,  in  Bergman  t.  Kearney,  adopted  the 
conclusion  annofinced  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Fadflc 
Live  Stock  Oo.  v.  Lewis,  supra,  where  like 
provisions  of  the  Oregon  statute  were  chal- 
lenged. The  Constitutiim  of  Oregon  (article 
7,  i  9)  provides: 

"All  Judicial  power,  authority,  and  jurisdic- 
tion not  vested  by  this  Constitution,  or  by  laws 
consistent  therewith,  exclusively  in  some  other 
court,  shall  belong  to  the  circuit  courts;  and 
they  shall  have  appellate  jurisdiction  and  su- 
pervisory coptroi  over  the  county  courts,  and 
all  other  inferior  courts,  officers,  and  tribunals." 

In  the  Lewis  Case  the  appellant  concluded, 
as  does  petitioner  here,  that  the  proceeding 
in  the  circuit  court  constituted  an  appeal  and 
was  therefore  a  proceeding,  the  nature  of 
which  was  not  properly  belonging  to  the  cir- 
cuit court.  The  Supreme  Court  of  the  Unit- 
ed States,  reviewing  this  provision  of  the 
water  law  of  Oregon,  In  response  to  the  argu- 
ment of  appellant  said: 

"A  serious  fault  in  this  contentioit  is  that  it 
does  not  recognize  the  true  relation  of  the  pro- 
ceeding before  the  board  to  that  before  the 
court.  They  are  not  independent  or  unrelated, 
but  parts  of  a  single  statutory  proceeding,  the 
earlier  stages  of  which  are  before  the  board  and 
the  later  stages  l>efore  the  court,  In  notifying 
claimants,  taking  statements  of  claim,  receiving 
evidence,  and  making  an  advisory  report,  the 
board  merely  paves  the  way  for  an  adjudication 
by  the  court  of  all  the  rights  involved.  As  the 
Supreme  Court  of  the  state  has  said,  the  board's 
duties  are  much  like  those  of  a  referee."  Pa- 
cific Live  Stock  Ck>.  v.  Lewis,  supra. 

Speaking  of  this  phase  of  our  water  law, 
Judge  Farrington,  in  his  opinion  in  the  caae 
of  Bergman  v.  Kearney,  said: 

"There  is  no  appeal  from  the  determinatioii 
of  the  engineer  to  the  district  court,  but  rather 
a  continuation  in  that  court  of  proceedings  com- 
menced by  and  before  the  state  engineer." 

The  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Pacific  Live  . 
Stock  Co.  V.  Lewis,  while  it  appears  to  have 
afforded  the  thought  which  guided  the  learn- 
ed Judge  of  the  federal  court  in  the  assertion 
just  quoted,  api)ears  to  our  mind  to  afford 
no  assistance  in  deciding  the  question  as  to 
the  nature  of  the  proceedings  before  the  state 
engineer  and  as  to  the  validity  of  sections 
30,  33,  34,  36,  36^  and  38  of  the  statute  un- 
der the  sections  of  our  Constitution.  In  tliat 
case  the  court  was,  as  it  expressly  declares, 
guided  by  the  decision  of  the  Supreme  Court 
of  Oregon  in  the  case  of  In  re  Willow  C?reek, 
supra.  This  latter  decision  of  the  Supreme 
Court  of  Oregon  was  construing  the  statute 
of  that  state  in  the  light  of  their  Constitu- 
tion, wherein  the  Jurisdiction  of  the  circuit 
court  is  as  stated.  Under  their  constitutional 
provision  the  way  was  made  clear  for  mat- 
ters such  as  the  investigation  by  the  circuit 
court  of  the  findings  and  determination  of 
the  water  board,  the  latter  being  the  "eariy 
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stages"  of  a  statutory  proceeding,  the  "later 
stages"  of  wblch  might  be  l)efore  the  drcnlt 
court  under  Its  constitutional  grant  of  "ap- 
pellate Jurisdiction  and  supervisory  control 
over    •    •    •    oflScers  and  tribunals." 

It  Is  said  In  the  prevailing  opinion  that 
neither  the  Constitution  of  Nebraska  nor  Ne- 
vada "has  a  word  to  say  about  Irrigation." 
Hence  the  decision  of  the  Supreme  Court  of 
Nebraska  in  the  cases  of  Crawford  v.  Hatha- 
way, 60  Neb.  754,  84  N.  W.  271,  and  Enter- 
prise Irrigation  District  v.  Trl-State  Land 
Co.,  92  Neb.  121,  138  N.  W.  171,  should  be 
guiding  authorities  here.  True,  neither  the 
Constitution  of  Nevada  nor  that  of  Nebraska 
mentions  Irrigation ;  In  both,  however,  pr(^ 
erty  rights  are  protected.  But,  singularly. 
In  Nevada  real  property  Is  a  subject  over 
which  a  given  tribunal,  the  district  court.  Is 
vested  with  original  Jurisdiction.  No  sudii 
provision  Is  found  in  the  Constitution  of  Ne- 
braska. This  same  distinction  may  be  noted 
In  comparing  the  Constitution  of  Nevada 
with  those  of  Wyoming  and  Oregon,  and  this 
distinction  dlCTerentlates  the  effect  of  the  wa- 
ter statute  of  those  states  from  that  of  ours 
nndet  onr  constitutional  provisions.  This 
differentiation  takes  from  the  force  and  ef- 
fect of  the  decisions  rendered  In  the  states 
named. 

Hie  function  exercised  by  the  state  engi- 
neer under  sections  29,  30,  83,  and  34  being 
an  original  "determination  and  establish- 
ment" of  the  right  to  possession  and  enjoy- 
moit  of  property  arrived  at  after  a  trial  ctm- 
ducted  with  all  the  formality  with  which 
such  would /be  conducted  in  a  court  of  e»- 
tabllshed  Jurisdiction,  attended  with  all  the 
seriousness  and  responsibility  that  is  always 
attendant  where  title  and  right  to  possession 
of  property  is  Involved,  is  one  which  by  the 
express  command  of  the  Constitution  is  placed 
In  the  district  court,  which  by  the  specific  in- 
hibition of  that  organic  law  is  denied  to  any 
other  authority. 

Keeping  always  In  mind  the  nature  of  the 
proceeding  contemplated  by  our  water  law 
and  the  character  and  nature  of  the  subject- 
matter,  and  realizing  that  our  water  law  was 
largely  drafted  from  the  Oregon  statute,  we 
may  dwell  with  more  than  usual  seriousness 
on  a  comparison  of  the  constitutional  grant 
of  jurisdiction  of  our  district  court  with  that 
of  the  circuit  court  of  Oregon.  The  Consti- 
tution of  Oregon  (article  7,  {  1)  vests  the  Ju- 
dicial power  of  the  state* In  the  Supreme 
Court,  circuit  court,  and  county  court*.  To 
the  circuit  court  is  granted  general  Jurisdic- 
tion to  be  limited,  regulated,  and  defined  by 
law.  Section  9  of  article  7  makes  clear  the 
plaelng  of  all  Judicial  power  not  otherwise 
vested  by  the  Constitution  or  by  laws  in  the 
circuit  court.  The  term  "Jurisdiction"  as  ap- 
plied to  courts  has  been  variously  defined. 
It  is: 

"The  power  conferred  on  a  court  by  Constitu- 
tion or  statute  to  take  cognizance  of  the  sub- 
ject-matter   of    a    litigation    and    the    parties 


brought  before  it,  and  to  legally  hear,  try,  and 
determine  the  issues  *  •  •  Joined  by  them, 
either  of  law  or  of  fact"  Brown  on  Jurisdic- 
tion, S  2.  Western  Union  Tel.  Ca  v.  Arnold, 
33  Tex.  Civ.  App.  306,  77  S.  W.  249. 

"Jurisdiction  is  the  right  to  put  the  wheels  of 
Justice  in  motion  and  to  proce«i  to  the  final  de- 
termination of  a  cause  upon  the  pleadings  and 
evidence."  '  Illinois  Central  R.  Co.  v.  Adams, 
180  U.  S.  28,  21  Sup.  Ct.  251,  45  L.  Ed.  410; 
Venner  v.  Great  Northern  Ry.,  209  U.  S.  24, 
28  Sup.  Ct  328,  62  L.  Ed.  666. 

Jurisdiction  is  not  only  the  power  to  hear 
and  determine,  but  also  the  power  to  render 
a  partlcQlar  Judgment  in  a  particular  case. 
Charles  v.  Whlte^  214  Ma  187, 112  S.  W.  845, 
21  L.  R.  A.  (N.  S.)  481,  127  Am.  St  Rep.  674. 

Turning  to  our  Constitution  (article  6,  {  6), 
we  find  specific  conference  of  Jurisdiction 
placed  in  the  district  court  with  reference  to 
a  given  and  specific  subject-matter,  to  wit, 
title  to  real  property  and  the  right  of  pos- 
session thereto,  so  the  right  to  put  the 
wheels  of  Justice  in  motion  and  proceed  to 
final  determination  as  to  these  specific  snb- 
Jecta  is  vested  in  our  district  court  More- 
over, the  section  of  the  organic  law  referred 
to  gives  the  district  court  orifflnal  Jturlsdlc- 
tlon.    The  word  "original"  is  defined  as: 

"Of  or  belonging  to  the  beginning;  the  first 
stage  or  existence  of  a  thing."  ,  Standard  Dic- 
tionary. 

"Of  or  pertaining  to  the  origin  or  beginning; 
first  in  order  or  existence;  belonging  to  or  be- 
ing the  origin  or  source."     Webster. 

"Pertaining  to  or  characteriBtic  of  the  first  or 
earliest  stages  or  state  of  anything.    Century. 

"Proceeding  immediately  from  its  source :  not 
arising  from  or  dependent  on  any  other  thing; 
independent;  underivative."    Oxford. 

OuD  Constitution  not  only  specifies  the 
branch  of  the  state  government  in  which  that 
particular  subject,  to  wit,  title  to  and  posses- 
sl<m  of  real  property,  shall  be  determined, 
and  specifically  provides  the  fortun  in  which 
such  matters  may  be  heard  and  determined,' 
but  with  equal  emphasis  it  declares  that 
forum  to  be  the  situs  of  the  first  stage  or  ex- 
istence of  a  case  Involving  matters  of  this 
general  character.  It  is  a  well-established 
doctrine  that  the  extent,  character,  and  com- 
pleteness of  Jurisdiction  of  a  court  is  ordi- 
narily to  be  determined  by  the  provlstons  of 
the  organic  law  or  by  such  statutory  provi- 
sions as  may  be  enacted  thereunder.  To  give 
Eanctlcm  to  the  expression  found  in  the  pre- 
vailing opinion,  and  taken  from  the  opinion 
of  the  federal  district  court  In  the  case  of 
Bergman  v.  Kearney,  wherein  is  declared 
that  the  proceedings  provided  for  by  sections 
36,  87,  and  38  are  but  a  continuation  in  the 
district  court  of  proceedings  commenced  by 
and  before  the  state  engineer,  we  must  dose 
our  eyes  not  only  to  the  technical  but  to  the 
ordinary  acceptation  and  meaning  of  the 
term  "original  Jurisdiction"  as  found  In  sec- 
tion 6  of  article  6  of  our  Constitution  applica- 
ble to  our  district  court.  The  term  permits  of 
no  such  interpretation  as  signifying  the  con- 
tinuation of  a  something  commenced  before 
any  other  authority.  This  term  is  applied  to 
a  specific  forum  which  is  empowered  to  deal 
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originally  with  ^tedflc  subjects;  It  limits 
tbe  place  of  first  existence  of  actions  with 
reference  to  tbe  matters  named.  Actions 
commenced  In  a  court  endowed  with  original 
Jurisdiction  must,  by  reason  pf  the  very  terms 
used,  giving  the  words  their  very  broadest 
scope  and  slgnlQcance,  be  Independent  and 
unrelated  to  any  primary  or  Inferior  author- 
ities. Original  Jurisdiction  is  a  vested  power 
which  bears  no  relation  to  prior  proceedings. 
It  Is  a  power  Independent  and  unrelated; 
hence  the  view  taken  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Padflc 
Live  Stock  Co.  v.  Lewis,  supra,  as  to  the 
validity  of  tbe  Oregon  law  In  tbe  light  of  the 
Oregon  Constitution,  cannot  be  binding  or 
applicable,  and  we  regret  that  It  can  be  of 
no  assistance,  in  view  of  the  vested  power 
and  emphatic  excluslveness  thereof  placed 
spedflcally  in  the  district  court  by  the  Con- 
stitution of  this  state  as  to  the  subject  of 
real  property,  its  title  and  possession.    • 

Addressing  himself  to  this  phase  of  tbe 
question  and  to  the  same  contention  as  that 
of  petitioner  here,  the  learned  Judge  of  the 
federal  court  in  the  case  of  Bergman  v. 
Kearney,  says: 

"The  insistence  that  the  proceedings  provid- 
ed in  the  statuti  as  amended  are  tantamount  to 
an  appeal  to  tbe  district  court,  as  authorized  in 
the  act  of  1913,  is  not  well  founded.  At  no 
.stage  does  tbe  determination  poBsess  any  of  the 
<^aracteristics  of  finality ;  it  cannot  be  regard- 
ed as  terminating  between  tbe  parties  litigation 
on  the  merits  .of  the  case." 

We  dwell  on  the  words  of  the  learned 
Judge,  because  they  give  force  to  our  posi- 
tion both  as  to  section  38  and  also  as  to  the 
effect  of  sections  34,  36,  36,  and  37. 

The  very  thing  prescribed  against  by  sec- 
tion 6  of  article  6  of  the  Constitution  is  here 
presented,  to  wit,  a  proceeding  involving  ti- 
tle to  or  possession  of  real  property  brought 
before  the  district  court,  the  initial  stage  or 
existence  of  which  was  before  another  Juris- 
diction or  o£Bcer.  Moreover,  by  tS&  opera- 
tion of  these  sections  in  conjunction  with 
section  38,  not  only  are  the  initial  stages  and 
existence  of  the  proceedings  brought  before 
an  authority  other  than  that  prescribed  by 
section  6  of  article  6  of  the  Constitution,  but 
the  initial  order  of  determination  is  before 
another  authority,  and  more,  the  initial  pow- 
er of  execution  of  such  orders  of  determina- 
tion (section  38),  which  execution  lays  hold 
on  real  property,  divests  of  or  confers  pos- 
session, declares  the  right  of  possession  to, 
and  would  deliver  possession  thereof;  all  of 
which  powers  are  by  the  constitutional  pre- 
scription placed  originally  in  the  district 
court. 

In  reference  to  this  proceeding,  the  court, 
In  Bergman  v.  Kearney,  further  comments: 

"It  [the  order  of  determination]  operates,  not 
as  a  judgment,  but  as  a  pleading,  or  the  findings 
of  a  referee." 

Again  we  dwell  on  the  words  of  the  learn- 
ed federal  court,  for  we  may  emphasize  oar 
thoughts  thereby. 


Section  33  requires  the  state  engineer  to 
"make,  and  cause  to  be  entered  of  record  in 
his  office,  an  order  determining  and  estab- 
lishing the  &«veral  rights  to  the  waters  of 
said  stream.  •  •  • "  Section  34  provides 
for  the  filing  of  this  order  of  determination 
and  establishment  in  the  office  of  the  clerk 
of  the  court.  This  is  made  and  entered  prior 
to  any  court  action. 

A  pleading  is  a  statement  of  causes  of  ac- 
tion or  grounds  of  defense;  allegatlona  of 
what  is  affirmed  on  one  side  or  denied  on  the 
other,  disclosing  to  the  tribunal  of  trial  the 
matter  in  dispute  between  the  parties.  It 
seems  to  us  we  are  going  far  afield  when  we 
try  to  apply  this  definition  to  an  order  of  de- 
termination filed  in  a  court,  subject  to  attack 
only  within  the  scope  of  exceptions  filed 
thereto,  and  which  order  of  determlnatlim 
can  only  be  affected  in  that  court  to  the  ex- 
tent of  modification  or  affirmance. 

Section  38  commands  the  state  engineer, 
after  ffilng  his  order  of  determination  with 
the  clerk  of  the  district  court,  to  immediately 
assume  the  role  of  executioner,  and  without 
let  or  hindrance,  as  though  clothed  with  all 
the  equitable  writs,  enter  upon  private  prop- 
erty, close  and  open  headgates,  confer  or  di- 
vest possession  of  property.  Let  us  view  sec- 
tion 38  under  the  theory  of  respondent  that 
the  state  engineer  might  exercise  the  powers 
there  sought  to  be  conferred  because  his  ac- 
tion in  this  respect  was  but  temporary  at 
most  and  was  not  final.  If  this  ministerial 
officer  can  confer  or  divest  title  to  property 
for  the  period  of  an  hour,  if  he  can  for  a  day 
oust  of  or  Instate  to  possession  of  real  prop- 
erty, what  is  there  to  limit  the  time  during 
which  his  order  conferring  or  divesting  title 
or  ousting  of  or  Instating  to  possession  may 
be  enforced?  If  the  determination  and  or- 
der and  the  execution  thereof  made  by  the 
state  engineer  afTecting  the  title  to  and  right 
to  possession  of  real  property  can,  under  our 
Constitution,  be  effective  for  the  shortest 
period  of  time,  can  It  not  with  equal  sanc- 
tion be  made  to  be  effective  at  the  pleasure 
of  that  officer?  When  the  Constitution  de- 
clared that  where  a  controversy  arose  In- 
volving the  title  or  right  to  possession  of 
real  property  it  should  originate  in  the  dis- 
trict court,  did  it  infer  there  that  any  other 
power  than  that  tribunal  could  even  tempo- 
rarily oust  of  possession  or  divest  of  owner- 
ship? Was  not  the  Jurisdiction  conferred 
on  the  district  'court  by  article  ek  I  6, 
original  and  exclusively  so?  If  so,  then  by 
what  other  means  than  the  power  and  pro- 
cess of  tbe  district  court  may  title  to  real 
property  or  the  right  to  possession  thereof 
be  even  temporarily  determined?  The  pre- 
vailing opinion  in  dealing  with  section  38 
waives  it  aside  by  alluding  to  the  provision 
of  section  39,  wherein  it  declares  that  the 
operation  of  the  order  of  determination  "may 
be  stayed  in  whole  or  in  part  by  any  party 
upon  filing  a  bond  in  the  court  wherein  sucbu 
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determination  is  pending."  We  deem  It  wat- 
fldent  obserratloa  to  say  that  we  are  here 
required  to  determine  whether  a  law  is  con- 
trary to  constitutional  prescription,  rather 
than  as  to  how  the  effect  of  the  law  may  be 
avoided.  Section  38  is  before  ua  in  this 
proceeding  more  effectually  than  any  other 
section  of  the  statute.  It  Is  no  answer  to  the 
question  of  constitutionality  to  say  that  the 
effect  of  the  law  may  be  stayed  by  the  giving 
of  a  bond  by  the  party  against  whom  the 
operation  of  the  law  may  be  enforced.  Such 
does  not  operate  to  make  a  void  law  valid, 
nor  does  the  fact  that  by  this  means  there 
is  offered  a  simple  way  of  avoiding  the  force 
of  the  law  resolve  the  question  of  its  con- 
stitutionality. This  section  deals  with  prop- 
erty of  the  highest  order  and  of  which  no 
man  may  be  deprived  without  due  process  of 
law.  Section  8,  art  1,  Const  The  question 
Is  not,  may  the  force  of  this  statute  be 
avoided  by  some  court  order  such  as 
the  issuance  of  an  extraordinary  writ, 
but  rather,  does  the  statute  when  enforced 
place  in  the  hands  of  some  ministerial  officer, 
power  and  privilege  which  by  the  organic 
law  may  only  be  exercised  by  the  Judicial 
brandt  of  the  government?  We  have  de- 
clared that  where  the  means  for  the  exercise 
of  a  grant  of  power  are  given,  no  other  or 
different  means  can  be  employed  as  being 
more  effectual  or  convenient  State  v.  Hal- 
lock,  14  Mer.  202,  33  Am.  Rep.  659;  Fletcher 
T.  OUver,  25  Ark.  289. 

Let  us  suppose  that  a  statute  was  enacted 
authorizing  the  state  engineer  to  inquire  aa 
to  the  title  and  right  to  possession  of  all 
lands  contiguous  to  the  natural  water  courses 
In  this  state,  and  that  as  to  a  strip  of  land 
for  one  mile  on  each  side  of  such  water 
courses  he  was  empowered  to  inquire  as  to 
the  ownership  or  right  to  possession  and  to 
"determine  and  establish"  the  same,  and, 
after  filing  his  determination  and  establish- 
ment in  the  office  of  the  clerk  of  the  district 
court,  he  was  empowered  by  the  statute  to 
Issue  his  orders,  putting  his  determination 
and  establishment  into  effect  Let  us  sup- 
pose that  pursuant  to  such  statute  the  state 
-engineer,  having  determined  and  established 
title  and  right  to  possession  of  the  lands  ad- 
jacent and  contiguous  to  the  Caraon  river 
system,  sought  to  exercise  his  orders,  and 
In  furtherance  thereof  directed  that  certain 
parties  vacate  a  given  tract  and  that  the 
same  l>e  turned  over  to  another ;  that  certain 
.gates  be  thrown  open  and  others  permanently 
closed;  that  certain  titles  were  good  and  suf- 
ficient and  others  were  void;  would  such  a 
statute  be  constitutional?  Under  section  6 
of  article  7  of  our  organic  law,  would  such 
«cts  be  recognized?  Manifestly  not  A  writ 
of  injunction  would  no  doubt  lie  to  prevent 
the  acts  of  the  state  engineer  In  this  respect, 
but  If  the  statute  be  challenged  as  to  its 
<»)nstitutionality,  would  it  be  a  sufficient  an- 
swer for  this  court  to  say  that,  inasmudi 


I  as  a  remedy  was  available  by  way  of  Injunc- 
I  tlon,  the  question  of  constitutionality  might 
l>e  overlooked?  Would  this  court  be  warrant- 
ed, when  called  upon  to  declare  as  to  the 
constitutionality  of  the  statute,  in  saying: 
"Assuming  that  this  statute  is  unconstitu- 
tional, the  parties  are  protected  -in  their 
property  rights,  inasmuch  as  they  may  seek 
relief  by  injunction,"  or  would  it  .suffice  to 
say  that,  inasmuch  aa  injunction  might  be 
sought  to  prevent  the  acts  of  the  engineer, 
therefore  the  act  was  not-  in  contravention 
of  the  organic  law? 

But  there  is  another  observation  tliat  might 
be  made  as  to  the  availability  of  a  remedy 
by  injunction  agaihst  the  order  determining 
and  establishing  water  rights  under  sectiou 
83  of  the  statute  under  consideration  and 
against  the  enforcement  of  such  orders  aa 
provided  for  by  section  38  of  the  statute. 
The  learned  Judge  of  the  federal  court  In 
the  Bergman  Case,  like  the  prevailing  opin- 
ion in  this  case,  passed  lightly  over  sections 
33  and  38  and  laid  emphasis  on  the  so<»lled 
remedy  offered  by  section  39.  The  prevailing 
opinion  contents  itself  with  the-  assump- 
tive hypothesis  tliat  section  38  is  unconsti- 
tutionaL  In  order  to  typify  the  remedy ' 
suggested  by  section  39,  relied  upon  in  the 
prevailing  opinion,  let  us  assume  that  an  ap- 
proprlator  on  the  upper  waters  of  the  North 
fork  of  the  Humboldt  (a  tributary  of  the  Hum- 
boldt river  system)  finding  his  vested  rights 
impaired  by  the  state  engineer,  seeks  the 
remedy  of  injunction  to  prevent  his  being 
deprived  of  his  property  by  the  acts  of  that 
officer.  For  Immediate  relief  he  must  act 
under  section  39  of  the  statute,  which  pro- 
vides: 

"At  any  time  after  the  order  of  determination, 
evidence  and  trnnscript  hnn  h''en  filed  with  the 
clerk_  of  the  court  as  aforesaid,  the  operation 
of  Rnid  order  of  (letermination  may  be  stayed  in 
whole  or  in  part  by  any  pnrty  upon  filing  a 
bond  in  the  court  wherein  such  determination  is 
pending  in  such  amount  an  the  judge  thereof 
may  prescribe,  conditioned  that  tuch  partp  toiZI 
pay  all  damage  that  may  accrue  by  reason  of 
awih  determination  not  being  enforced,  peni- 
ing  deoree  by  taid  court.  •  *  •••  (We  itali- 
cize.) 

To  whom  may  damage  accrue  by  reason  of 
such  determination  not  being  enforced?  All 
the  appropriators  on  a  stream  system  affect- 
ed by  the  order  of  determination  made  by 
the  state  engineer  whose  order  of  determina- 
tion the  appropriator  seeks  to  stay.  The  In- 
junction proceedings  must  be  and  are  none 
other  than  a  proceeding  for  the  determina- 
tion of  a  water  right  and  to  relieve  such  wa- 
ter right  of  an  order  unjastiy  and  illegally 
made.  That  being  true,  the  party  seeking 
injunctive  relief,  unless  he  brings  In.  all  the 

I  appropriators  on  the  stream,  will  be  met 
with  the  objection  of  defect  of  parties  de- 
fendant, because  by  section  45  of  the  original 
act  of  1913  It  is  provided  that : 

"In  any  suit  which  may  be  brought  in  any 
district  court  in  the  state  for  the  determinatioa 

i  of  a  right  or  rights  to  the  use  of  water  of  any 
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stream,  aO  penons  who  daim  the  right  to  use 
the  waters  of  such  stream  and  the  gtream  tyt- 
tern  of  lokioh  iti$«  part  shall  be  made  parties^" 
etc.     SUt.  1913,  p.  204. 

So  our  approprlator  on  the  North  fork  sedc- 
Ing  Injunctive  relief  from  the  order  afTecting 
his  property  must  bring  In  as  parties  defend- 
ant, nnder  the  authority  of  sections  39  and 
45,  not  alone  the  state  engineer,  but  "all 
persons  who  claim  the  right  to  use  the  wa- 
ters of  such  stream  and  the  stream  system 
of  which  It  Is  a  part"  The  stream  system 
of  which  the  North  fork  Is  a  part  is  the  Hum- 
boldt river  system,  extending  from  Northern 
Elko  county  to  Western  Humboldt  county, 
affecting  a  culture  watered  area  of  approxi- 
mately 300,000  acres,  with  more  than  400 
water  users  and  approprlators.  The  court 
In  fixing  the  bond  before  the  Issuance  of  the 
Injunction  mast  do  so  with  a  view  to  the 
"damage  that  may  accrue  by  reason  ot  such 
determination  not  being  enforced,"  and  the 
condition  must  run  accordingly.  Injunctive 
relief  under  such  conditions  Is  the 'adequate 
protection  suggested  by  the  prevailing  opln^ 
Ion,  afforded  by  way  of  staying  the  order  of 
-determlnatioii.  To  him  whose  prt^erty  has 
been  taken,  whose  vested  rights  have  been 
'  divested,  whose  possession  has  been  ousted, 
whose  title  may  have  been  set  aside,  an  in- 
junction under  such  conditions  is  said  to  be 
available.  Section  39,  taken,  as  It  must  be, 
In  connection  with  section  45  of  the  act  of 
1913,  makes  Injunctive  relief  a  useless  and 
impossible  thing.  However  Just  may  be  the 
approprlator's  cause,  however  secure  and  weU 
founded  may  be  his  vested  right.  Immediate 
relief  fron-.  the  effects  of  an  order,  however 
-unjust  or  unauthorized.  Is  a  thing  impossi- 
ble. A  more  effective  plan  of  making  the  de- 
termination and  order  of  the  state  engineer 
entered  and  put  forth  under  sections  33  and 
38  free  from  interference  by  court  action 
could  scarcely  be  conceived.  By  these  .sec- 
tions a  condition,  and  not  a  theory,  is  pre- 
sented. The  Injunctive  relief  offered  by  sec- 
tion 39,  when  sought  for,  will.  In  the  light 
of  section  45,  be  found  to  be  a  Remedy  that 
does  not  relieve,  a  function  without  sub- 
stance, a  camouflage  which  serves  the  pur- 
pose of  covering  the  hidden  sting  In  sec- 
tion 3& 

Respondents  cMitend  that  section  38  Is  put 
in  force  only  by  the  properly  constituted  au- 
thority, and  in  furtherance  of  this  they  argue 
that  not  until  the  final  order  and  decree  of 
the  state  mglneer  are  filed  with  the  clerk  of 
the  district  court  may  such  order  become 
operative.    In  this  they  say  Is  due  process. 

The  contention  of  respondents  In  this  re- 
q>ect  finds  sanction  only  In  the  fact  that  the 
order  of  determination,  evidence,  and  tran- 
script are  filed  with  the  derk  of  that  tri- 
bunal wherein  is  vested  the  original  power  to 
determine  matters  of  that  nature.  If  we 
read  the  section  correctly.  It  calls  for  no  ju- 
dicial Investigation  or  sanction  to  put  It  In 
operation.    From  the  time  the  state  engineer 


files  the  orders  of  determlnatlffli  whldi  be 
made,  affecQng  certain  property  rights,  b« 
might  set  about  under  the  sanction  of  section 
38  and  from  thence  exercise  all  the  jurisdic- 
tion and  powers  that  by  the  organic  law  were 
reposed  in  the  district  court  The  judge  of 
the  district  court,  that  constituted  officer 
whose  judgment  and  decision  is  presumed  to 
be  exercised  and  in  whom  Is  reposed  the 
powers  and  duties  under  the  law  of  deter- 
mining title,  possession,  and  right  to  pos- 
session of  real  property,  might  be  in  the  re- 
mote ends  of  the  state,  yet  by  the  mere  act  of 
filing  his  determination  the  state  engineer 
becomes  clothed  with  powers  to  fix,  limit, 
regulate,,  establish,  and  set  up  the  title  or 
the  right  of  possession  or  the  possession  of 
real  property  within  that  Judicial  district 
This  statute  may  give  evidence  of  a  studied 
effort  to  clothe  the  proceedings  with  the  out- 
ward form  of  due  process  of  law,  but  with 
that  ingenious  refinement  of  which  Mr.  Coo- 
ley  makes  mention,  it  is  made  devoid  of  the 
substance.  Chicago,  Burlington  &  Q.  B.  R. 
Co.  V.  City  of  Chicago,  supra. 

Section  38  ousts  the  district  court  <rf  its 
constitutional  function  and  seeks  to  repose 
in  a  ministerial  officer  powers  which  belong 
exclusively  In  that  court.  It  is  in  contra- 
vention of  the  letter  and  spirit  of  the  Consti- 
tution, as  expressed  In  section  6,  article  6,  aa 
well  as  In  article  3,  §  1. 

In  the  case  of  Bergman  r.  Kearney,  supra, 
plaintiff  contended,  as  does  petitioner  here, 
that  these  sections  of  the  act  were  void  as 
conferring  judicial  powers  on  a  nonjudicial 
officer.  In  the  opinion  in  that  case,  the  court 
took  occasion  to  remark: 

"Apparently  it  is  not  the  exerdse  of  all  judi- 
cial anthority,  but  the  exercise  of  that  portioa 
of  the  judicial  authority  pertaining  or  betonging 
to  the  judicial  department,  wlilch  is  forbidden." 

We  would  seardi  in  vain  for  an  expres- 
sion more  cogent  to  the  furtherance  of  our 
views.  Real  property,  the  title  thereof,  and 
questions  involving  the  possession  or  right  of 
possession  thereof,  are  all  matters  which  the 
Constitution  ordained  should  be  originally 
dealt  with,  pertain  to,  and  belong  to  the  Judi- 
cial department  These  matters  are  exclu- 
sively and  originally  within  the  Jurisdiction- 
al authority  pertaining  and  belonging  to  the 
district  court  The  exercise  of  judicial  au- 
thority to  the  extent  of  ousting  from  or  con- 
ferring possession  of  real  property  la  not 
only  ultimately,  but  originally,  in  the  district 
court,  and  any  act  which  se^s  to  place  this 
power  to  any  extoit  in  any  other  tribunal, 
board,  body,  or  officer  must  fall  by  the  force 
of  the  organic  law,  and  especially  under  the 
view  thereof  as  expressed  by  the  learned 
judge  of  the  federal  court 

It  Is  the  exception  found  In  8ecti<Hi  1  ot 
article  3  of  our  Constitution  that  adds  em- 
phasis to  the  application  of  the  expressioa  of 
the  learned  judge  of  the  federal  court: 

"No  persons  charged  with  the  ezerdne  of 
powers  properly  belonging  to  one  of  these  de- 
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partments  shall  exercise  any  fnnctiaiui  appeiv 
taining  to  either  of  the  others,  eaoept  in  ctuea 
kerem  empretttu  Hreeted  or  permitted." 

There  are  exceptions  expressly  directed 
and  permitted  by  the  organic  law  ItseU. 
These  exceptions  furnished  the  basis  for  the 
assertion  In  the  Bergman-Kearney  Case  that 
"a  complete  and  perfect  separation  of  pow- 
ers la  not  made  by  the  Constitution  Itself." 
The  veto  power  of  the  Governor  is  authw- 
teed  by  the  Constitution;  likewise  the  lieu- 
tenant Governor  la  made  the  presiding  officer 
of  the  Senate.  It  Is  by  constitutional  provi- 
sion that  the  Legislature  Is  made  the  judge 
of  the  quallftcations  of  its  own  members,  and 
the  Senate,  the  high  court  of  Impeachment 
By  section  6,  art  6,  the  original  Jurisdiction 
over  the  subject  of  real  property,  title  there- 
to, and  possession  thereof,  was  spedflcally 
vested  In  the  judicial  branch,  and  no  excep- 
tion is  expressly  directed  or  permitted,  nor 
can  such  exception  be  inferred  from  the  lan- 
guage employed,  ^e  power  of  originally 
putting  in  motion  the  wheels  of  justice  ap- 
plicable to  the  title  or  right  to  possession  of 
zeal  property  is  seated  In  a  designated  branch 
of  the  government  and  that  without  the  re- 
motest Inference  of  exception: 

"When  the  Constitution  defines  the  clrcum- 
Btances  under  which  a  right  ma^  be  exercised 
or  a  penalty  imposed,  the  specification  is  an 
implied  prohibition  against  legislative  interfer- 
ence to  add  to  the  condition."  Cooley,  Constitu- 
tional Limitations,  p.  99. 

It  Is  seriously  contended  here  that  the 
powers  sought  to  be  conferred  on  the  state 
engineer  by  section  29  and  those  sections  fol- 
lowing are  not  such  as  belong  to  judicial  of- 
ficers; and  In  furtherance  of  this  argument 
It  is  said  that  all  acts  judicial  In  their  na- 
ture are  not  within  the  exclusive  province  Of 
the  judicial  department  of  the  government 
We  are  referred  to  instances  where  nonjudi- 
cial officers  have  been  required  to  exercise 
functions  which  in  a  sense  are  judicial  and 
courts  have  held  statutes  Imposing  such  du- 
ties or  powers  to  be  constltutlonaL  Perhaps 
the  most  striking  Illustration  of  this  is  found 
In  the  statutes  creating  our  Railroad  Com- 
mission, the  constitutionality  of  which  was 
passed  upon  In  the  case  of  Southern  Pacific 
T.  Bartlne  (O.  C.)  170  Fed.  725.  But  there 
It  was  held  that  the  power  exercised  by  this 
commission,  as  by  other  boards  similarly 
created,  is,  In  a  constitutional  sense,  legisla- 
tive rather  than  judicial.  "Judicial  power 
In  the  constitutional  sense,"  says  the  court 
In  the  Bergman  Case,  supra,  "is  something 
more  than  authority  to  hear  and  determine; 
it  Includes  the  power  to  decide  finally  and 
conclusively."  We  would  add  to  this  expres- 
sion by  saying  that  when  by  constitutional 
mandate  the  power  to  hear  originallv  and 
decide  finally  as  to  a  specific  thing,  as  in 
this  Instance  the  right  to  possession  of  real 
property,  is  placed  In  the  Judicial  branch  of 
the  government  then  a  statute  wbich  seeks 
to  confer  these  powers,  either  In  the  Initial 
stage  of  determination  or  finally,  in  some 


other  branch  of  the  government,  la  v(dd  as 
against  the  constitutional  mandate.  If  the 
original  jorisdiction  to  determine  reasonable 
rates  to  be  charged  for  freights  and  fares  by 
common  carrier  was  a  function  whidi  by  the 
constitutional  mandate  could  be  exercised 
qrlglnally  and  finally  only  by  the  district 
coort,  wonld  not  the  fixing  of  freights  and 
fftres  by  a  board  or  officer  other  than  the 
district  court  be  a  usurpation  of  judicial 
fonctlon? 

It  Is  absord  to  argue  that  in  the  proceed- 
ing before  the  state  engineer  nothing  Is  in- 
volved which  belongs  to  the  function  of  the 
district  court  imder  Its  constitutional  grant 
of  jurisdiction. '  A  mere  analysis  of  the  mat- 
ter dispels  such  a  contention.  From  the  very 
moment  that  the  state  engineer  attempts  to 
estaiUsh  (sections  29,  30,  and  33),  title  and 
right  to  possession  are  Involved.  By  reason 
of  the  force  and  effect  of  section  38,  the  Im- 
mediate possession  of  and  right  of  posses- 
sion of  a  usufructuary  estate  is  to  be  deter- 
mined. When  the  proceeding  before  the  state 
engineer  passes  out  of  the  realm  of  investiga- 
tion Into  that  of  ettabUahment  or  determhut- 
tion,  the  nature  of  the  proceedings  changes; 
and  the  constitutional  prescription,  establish- 
ing the  specific  functions  of  the  several 
branches  of  the  state  government  as  a  traf- 
fic officer  on  the  avenue  of  governmental 
guarantees,  calls  a  halt  and  points  the  way. 
Up  to  a  given  point  the  proceedings  are  min- 
isterial; when  they  assume -to  establlsn  or 
determine  (sections  25  to  38)  they  take  on 
the  nature  of  an  action  to  quiet  title  (Rickey 
Land  &  Cattle  Co.  v.  Miller  ft  Lax,  supra), 
and  that  function  belongs  from  the  very  ini- 
tial step  to  the  district  court 

It  has  been  suggested  that  the  statute  here 
under  consideration  is  enacted  under  the  po- 
lice power  of  the  state  and  for  regulation; 
hence  the  observations  as  to  the  application 
of  the  several  sections  of  the  Constltutl<Hi 
are  not  well  taken.  No  authority  of  which 
we  are  aware  has  ever  held  that  police  regu- 
lation took  the  place  of  or  superseded  spe- 
cific constitutional  provision.  Determination 
and  establishment  of  individual  or  relative 
property  rights  is  one  thing;  police  regula- 
tion after  determination  and  establishment  Is 
another.  Where  by  the  organic  law  itself  the 
way  is  made  and  the  machinery  furnished 
for  the  carrying  out  of  a  given  policy,  that 
is  final  and  police  regulation  can  only  fol- 
low. 

To  those  who,  believing  in  organized  gov- 
ernment would  adhere  to  a  democracy,  the 
Constitution  is  looked  to  as  the  Instrument 
of  guaranty,  and  Its  specific  inhibitions  and 
commands  are  to  be  enforced  and  carried 
out  We  are  referred  to  the  learned  words 
coming  by  way  of  an  excerpt  from  an  ad- 
dress of  Mr.  George  B.  Rose,  of  the  Arkan- 
sas bar.  The  language  and  thought  therein 
expressed,  in  the  midst  of  the  prevailing 
opinion.  Is  most  refreshing  and  enlightening. 
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In  onr  bamble  way  we  mlgbt  interpolate  the 
words  of  the  learned  author  by  saying  that 
the  Constitution  Is  never  a  "dam  to  stem  the 
tide  of  human  progress,"  when  It  points  the 
way  and  paves  the  avenue  by  which  that 
progress  may  be  accomplished.  It  is  the 
avoidance  of  that  "broad  channel"  furnished 
by  the  organic  law  for  human  progress,  and 
evasive  constructions  sanctioning  such  avoid- 
ance, that  Imperils  the  existence  of  constitu- 
tional government  by  making  the  same  a 
"mere  scrap  of  paper"  rather  than  a  guar- 
anty. It  Is  the  "Constitution  be  damned" 
theory  that  wrecks  the  chariot  of  democratic 
government  and  makes  the  road  of  constitu- 
tional safety  a  quagmire  of  uncertainty. 

In  the  proceeding  before  us  it  Is  sought  to 
prohibit  the  district  court  from  assuming 
Jnrladictlon  of  a  matter  involving  title  and 
right  to  possession  of  real  property  where  a 
determination  and  establishment  of  that  ti- 
tle has  been  already  made  by  a  ministerial 
officer  and  where,  notwithstanding  the  con- 
stitutional direction  that  such  was  the  origi- 
nal function  of  the  district  court,  the  deter- 
mination and  establishment  as  originally 
made  by  the  ministerial  officer  can  only  be 
affected  to  the  extent  of  modification. 

The  order  of  determination  was  originally 
and  finally  made  by  a  ministerial  officer,  and 
in  this  he  exercised  functions  belonging  to 
the  district  court. 

The  district  court  assumes  to  take  juris- 
diction of  this  matter  after  determination  by 
a  ministerial  officer,  and  can  only  review  to 
ultimately  affirm  or  modify  that  determina- 
tion. In  this  it  permits  Itself  to  be  divested 
of  original  Jurisdiction  and  assumes  an  ap- 
pellate jurisdiction  forbidden  by  the  Consti- 
tution. 

Tile  order  of  determination  which  the  low- 
er court  will  act  upon  and  which  It  will  mod- 
ify or  affirm.  Is  a  decree  by  which  It  is  bound, 
and  not  of  its  own  making.  It  is  not  due 
process  of  law. 

The  writ  should  have  issued. 

(87  Or.  476) 

AROHAMBEAU  v,  EDMTJNSON  et  aL 
(Supreme  Court  of  Oregon.    Feb.  26,  1918.) 

1.  Tbial  €=3366 — Special  Intebbooatorie»— 
Defects. 

Objections  to  tiie  form  of  special  interroga- 
tories submitted  are  waived  where,  prior  to  8ul>- 
mission,  they  were  not  called  to  tiie  court's  at- 
tention. 

2.  Trial  <S=9350(2),  355 (3)— Spkcial  Intkb- 
BOOATORiES— Objections. 

A  special  interrogatory  should  not  submit  to 
the  jury  a  question  callinf;  for  a  conclusion  of 
law,  and,  in  order  to  sanction  judgment,  a  spe- 
cial verdict  should  contain  statements  of  ulti- 
mate facts. 

3.  Dekos    «=>66  —  Delivebt  —  QoKsnoN    or 
Fact. 

Where  there  is  any  controversy  upon  the 
•abject  the  delivery  of  a  deed  or  instrument  of 
«nch  nature  ia  a  question  of  fact. 


4.  Tbial  «=s366— Speoial  Intebbooatobies— 
Objections— Waiveb. 

Where  the  court's  attention  was  not  called 
to  any  defect  of  form,  a  special  interrogatory 
submitting  to  the  jury  the  question  whether  a 
contract  tor  the  sale  of  land  was  delivered  is 
not  open  to  objection  on  the  ground  that  it  call- 
ed for  determination  of  the  ultimate  fact  of  de- 
livery instead  of  the  evidentiary  facts  from 
which  that  fact  was  to  l>e  deduced. 

5.  EvinENCE    €=3246  —  Aduissionb  —  Anioa- 
BIONS  in  Open  Coubt. 

In  an  action  for  damages  for  breach  of  con- 
tract to  convey  land,  where  plaintiff's  counsel  in 
open  court  stated  that  if  the  contract  was  not 
delivered  plaintiff  would  only  be  entitled  to  re- 
cover sums  paid,  such  statement  is  an  admission 
binding  on  plaintiff,  and  a  verdict  for  a  greater 
sum  cannot  be  sustained  where  the  jury  found 
that  the  contract  had  not  been  delivered. 

6.  Tbial  €=9359(1)— Special  Finoinos— Oon- 

FLICT8. 

Under  L.  O.  L.  |  155,  special  findings  by  the 
jury  will,  where  conflicting  with  the  general 
verdict,  control. 

7.  Appeal  ano  Ebbob  <&=»876  —  IReview  — 
Questions  Presented. 

While  under  L.  O.  L.  )  548,  an  order  set- 
ting aside  judgment  is  deemed  a  final  judgment 
for  the  purpose  of  review,  yet  as  there  is  no  de- 
termination on  the  merits,  the  propriety  of  a 
ruling  that  counterclaims  and  defenses  inter- 
posed by  certain  of  the  defendants  were  suffi- 
cient cannot  be  reviewed. 

8.  Tbial    <(=s>219  —  In3teuction8— "Execu- 
tion OF  Writino," 

In  an  action  for  damages  for  breach  of  a 
contract  to  convey  land,  an  instruction  that  be- 
fore the  contract  could  be  binding  on  defend- 
ants there  must  be  an  execution  and  delivery, 
and  if  there  was  no  delivery  or  if  there  was  an 
unauthorized  delivery  there  could  be  no  recov- 
ery, is,  under  L.  O.  L.  {  777,  declaring  that  the 
execution  of  a  writing  is  the  subscribing  and  de- 
livering, erroneous ;  there  being  no  attempt  in 
the  instructions  to  define  or  exp^in  what  in 
law  constitutes  the  delivery  of  a  writing. 

9.  New  Tbial  €=»40(4)— Authobitt  or  ComiT 
—Ebbob  of  Law. 

Under  Const,  art  7,  i  3,  as  amended,  de- 
claring that  in  actions  at  law  where  the  value 
in  controversy  shall  exceed  $20  the  right  of 
trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  jury  shall  be  otherwise  re-examined  in 
any  court  unless  the  court  can  affirmatively 
say  there  is  no  evidence  to  support  the  verdict, 
the  trial  court  has  authority  on  its  own  motion 
to  grant  a  new  trial  on  account  of  errors  in  in- 
structions submitting  the  cause  to  the  Jury, 
even  though  no  exception  was  taken. 

Department  2.  Appeal  from  Circuit  Court, 
Lane  County;    G.  F.  Sklpworth,  Judge. 

Action  by  F.  A.  Archambeau  against  Don- 
na Edmunson  and  others.  On  defendants' 
motion  a  judgment  and  verdict  for  plaintiff 
was  set  aside,  and  thereafter  the  court  on  its 
own  motion  set  aside  a  second  judgment  and 
granted  new  trial,  from  which  order  defend- 
ants appeal,  and  plaintiff  cross-appeals  from 
the  order  setting  aside  the  first  Judgment 
Affirmed. 

This  was  an  action  to  recover  damages  for 
the  alleged  breach  of  an  agreement  The 
complaint,  as  far  as  deemed  material  herein, 
substantially  charges  that  on  September  — * 
1912,  a  written  contract  was  subscribed  by 
the  parties  whereby  the  defendants.  In  con- 
sideration of  the  payment  of  $150  an  acre, 
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sUpnlated  to  sell  and  convey  to  the  plaintiff 
a  sand  and  gravel  bar  In  the  Willamette  riv- 
er on  the  Bllgbton  farm  in  Lane  county,  Or., 
and  within  a  designated  time  they  would  pro- 
cure a  survey  of  the  land  and  deposit  with  a 
spedfled  bank  an  abstract  showing  a  market- 
able title  to  the  tract  and  a  deed  conveying 
It  to  the  plaintiff ;  that  pursuant  to  the  terms 
of  the  agreement  he  took  possession  of  the 
land,  made  valuable  Improvements  thereon, 
and  paid  $400  on  account  of  the  purchase 
price;  that  the  written  contract  was  subse- 
quently modified  so  that  plaintiff  agreed  to 
pay  1175  an  acre  for  the  premises;  that 
without  his  consent  the  defendants  sold  and 
conveyed  to  a  third  person  a  part  of  the 
tract  which  they  had  stipulated  to  grant  to 
the  plaintiff,  to  his  damage,  etc.  The  an- 
swer denies  the  material  averments  of  the 
complaint  and  for  a  further  defense,  so  far 
as  considered  important,  alleges  in  effect  that 
no  written  agreement  had  ever  been  consum- 
mated by  the  parties;  that  the  defendants 
had  fully  performed  all  the  terms  of  an  oral 
agreement  to  sell  and  convey  the  land,  caus- 
ing the  premises  to  be  surveyed  and  tendered 
a  deed  therefor  to  the  plaintiff  from  whom 
they  demanded  the  remainder  of  the  consid- 
eration, but  he  refused  to  comply  therewith. 
For  another  defense  and  by  way  of  counter- 
claim the  answer  charges  that  the  plaintiff 
hauled  away  from  the  bar  sand  and  gravel 
of  a  spedfled  value,  and  upon  demand  for  the 
payment  thereof  be  refused  to  adjust  the 
matter  to  the  defendants'  damage.  A  reply 
put  in  issue  the  allegations  of  new  matter 
in  the  answer.  At  the  trial  of  the  cause  tes- 
timony was  received  on  the  part  of  the  de- 
fendants tending  to  show  that  a  writing  was 
subscribed  by  them  and  left  with  their  attor- 
ney from  whom,  without  their  consent,  an 
agent  of  the  plaintiff  obtained  the  document 
for  the  represented  purpose  of  making  a 
copy,  and  thereupon  delivered  the  paper  to 
bis  principal  who  signed  it  When  all  the 
testimony  had  been  received,  the  court  ad- 
dressing plaintiff's  counsel  inquired : 

"If  the  jury  should  find  that  this  contract  was 
never  delivered  to  the  plaintiff,  then  do  you 
concede  that  your  case  would  fail?" 

The  counsel  replied: 

"No,  sir;   1  do  not 

."The  Court:  Suppose  that  the  jury  should 
find  that  this  contract  was  never  consummated, 
never  delivered? 

"Counsel:  £ven  in  that  event,  we  would  be 
entitled  to  our  money  back  on  tne  ground  that 
the  violation  of  the  contract  was  willful. 

"The  Court:  You  would  not  contend  that  yon 
would  be  entitled  to  any  more  than  your  money 
back? 

"Counsel:  If  they  found  that  no  contract  was 
delivered,  all  we  would  be  entitled  to  would  be 
npon  the  basis  of  a  rescission.    Our  money  back. 

"The  Court:  That  is  one  of  the  special  ques- 
tions that  I  am  going  to  submit  to  the  jury." 

Thereupon  written  interrogations,  without 
objection  of  exception,  were  propounded  by 
the  court  to  the  Jury,  who  answered  them  as 
follows: 


"Question  No.  1.  Was  the  written  contract 
Exhibit  A  delivered  by  the  defendant  to  the 
plaintiff?     Answer:  No. 

"Question  No.  2.  Did  the  defendants  offer 
to  convey  to  the  plaintiff  all  the  land  which  they 
agreed  to  convey?    Answer:  No. 

"Question  No.  3.  How  much,  if  any,  is  the 
plaintiff  entitled  to  as  general  damages?  An- 
swer: $1,600. 

"Question  No.  4.  How  much,  if  any,  are  the 
defendants  entitled  to  recover  on  account  of 
sand  and  gravel  removed  from  the  premises? 
Answer:  Nothing." 

A  general  verdict  was  also  returned  in 
plaintilTs  favor  for  |1,600,  and  a  judgment 
was  entered  therefor.  The  defendants'  coun- 
sel then  moved  to  set  aside  such  determina- 
tion and  for  a  judgment  in  favor  of  their 
clients  on  the  ground  that  the  general  ver- 
dict was  Inconsistent  with  the  special  find- 
ings, which  motion  was  granted.  Thereupon 
the  court,  upon  its  own  motion,  deeming  that 
its  charge  to  the  jury,  which  was  not  chal- 
lenged in  any  manner,  was  not  sufficiently 
specific  In  respect  to  the  alleged  delivery  of 
the  .written  contract,  set  aside  the  latter 
judgment  and  granted  a  new  trial,  from 
which  order  the  defendants  appealed.  There- 
after the  plaintiff  also  took  a  cross-appeal 
from  the  order  setting  aside  the  first  judg- 
ment 

Chaa  A.  Hardy  and  John  M.  Williams, 
both  of  Eugene  (Williams  &  Bean,  of  Eugene, 
on  the  brief),  for  appellant.  Fred  E.  Smith 
and  C.  M.  Kissinger,  both  of  Eugene  (J.  H. 
Bower,  of  Florence,  and  W.  O.  Martin,  of 
Elugene,  on  the  brieQ.  for  respondents. 

HOORB.  J.  (after  stating  the  tacts  as 
above)'.  [1]  Considering  these  appeals  in  re- 
verse order,  it  is  contended  by  plaintiff's 
counsel  that  an  error  was  committed  in  sub- 
mitting to  the  Jury  the  first  Interrogatory. 
which  it  Is  asserted  involved  an  issue  of  law 
that  should  have  been  determined  by  the 
court,  and  that  though  the  written  contract 
may  not  have  been  actually  delivered,  the 
Inquiry  took  from  the  jury  a  consideration  of 
the  question  as  to  whether  or  not  the  alleged 
agreement  was  acted  upon  by  the  parties  and 
thereby  ratified  so  as  to  become  a  binding 
obligation,  and  for  these  reasons  the  first 
judgment  was  improperly  set  aside.  A  text- 
writer,  r^erring  to  such  Interrogatories,  re- 
marks: 

"If  the  questions  asked  are  defective,  the 
court's  attention  should  be  called  to  the  fact 
before  they  are  submitted,  otherwise  they  will 
not  be  closely  criticized  on  appeal  But  if  ques- 
tions are  omitted  which  a  party  thinks  should 
be  submitted,  he  cannot  raise  the  question  by 
objecting  to  the  submission  of  the  draft  His 
remedy  is  by  submitting  an  additional  draft 
containing  the  facts  on  which  be  desires  find- 
ings."   Clementson,  Special  Verdicts,  p.  69. 

This  author  further  observes: 

"Objections  to  form  must  be  made  at  the  time 
of  submission,  otherwise  it  will  be  presumed 
that  there  was  assent  to  the  submission  of  ques- 
tions as  drawn  by  the  court"    Id.  193. 

As  no  objections  to  the  interrogatories  sub- 
nultted  were  interposed,  nor  additional  drafts 


Digitized  by 


Google 


188 


171  PACIFIC  BEPOBTBB 


(Or. 


snggested,  so  as  to  can  to  the  court's  atten- 
tion the  facts  now  urged  In  respect  to  a  ix>s- 
Blble  ratification  of  tbe  terms  of  the  alleged 
contract,  all  questions  relating  to  tbat  sub- 
ject were  thereby  waived. 

[2-4]  In  support  of  the  assertion  that  the 
first  Interrogatory  Involved  a  question  of  law, 
reliance  Is  had  ui>on  the  case  of  White  v. 
White,  84  Or.  141,  1B8,  BO  Pac.  801.  85  Pac. 
645,  where,  over  objection,  an  issue  was  sub- 
mitted requiring  a  special  verdict  as  to  the 
delivery  of  a  deed,  and  It  was  held  that  the 
investigation  demanded  properly  related  to  a 
probative  fact  upon  which  the  /rights  of  the 
parties  depended  and  was  determinative  of 
the  case,  and  that  the  Interrogatory  did  not 
refer  to  mere  evidentiary  facts,  which  might 
afford  only  prima  fade  proof  of  some  other 
fact  In  that  case  the  Inquiry  submitted, 
omitting  names,  was  In  effect:  Did  the  de- 
ceased in  his  lifetime  voluntarily  place  the 
deed  in  question  in  possession  and  control  of 
the  defendant,  the  grantee  named  in  the  seal- 
ed Instrument?  An  objection  was  Interposed 
to  the  question  on  the  ground  tbat  it  was  In- 
conclusive, Immaterial,  and  misleading.  The 
Jury  answered  the  inquiry  In  the  affirmative. 

When  there  is  any  controversy  upon  the 
subject,  the  delivery  of  a  deed  is  always  a 
question  of  fact  2  Jones,  Real  Prop.  1 1220. 
In  Flint  V.  Phipps,  16  Or.  437,  439,  19  Pac. 
64S,  545,  Mr.  Justice  Strahan,  in  speaking  of 
a  deed  remarks: 

"The  qaestion  of  delivery  is  purely  a  question 
of  fact" 

In  State  t.  Leonard,  73  Or.  451,  483,  144 
Pac.  683,  Mr.  Justice  Ramsey  in  referring  to 
this  subject  observes : 

"The  question  of  delivery  is  always  a  question 
of  fact  lOr  the  jury  where  there  is  any  conflict 
in  the  evidence  in  relation  thereto." 

A  text-writer,  discussing  this  matter,  says: 
"Some  courts  have  stated  broadly  that  de- 
livery is  a  question  of  fact  Taken  literally, 
however,  this  declaration  is,  perhaps,  too  sweep- 
ing, as  ignoring  the  occasional  instances  in 
which  the  undisputed  facts  establish  delivery 
as  a  matter  of  law.  And  strictly  speaking  the 
question  is  rather  one  of  mixed  law  and  fact, 
for  from  the  detail  of  facts  established  the  legal 
conclusion  must  be  drawn,  though,  since  the 
jury  usually  must  find  a  delivery  or  not,  or  else 
the  circumstances  from  which  the  court  may 
draw  its  conclusions,  the  question  may  properly 
be  denominated,  as  has  been  done  in  a  number 
of  cases,  largely  one  of  fact,  being  so  much  so, 
indeed,  that  the  decision  of  the  lower  court  is 
conclusive  unless  the  specific  facts  found  con- 
clusively establish  the  contrary."  8  R.  O.  L. 
976. 

The  rule  established  sustains  the  statement 
that  an  interrogatory  should  not  be  submitted 
to  the  jury  which  calls  for  a  conclusion  of 
law  (38  Qyc.  1912,  1917),  and  in  order  to 
sanction  a  judgment  rendered  thereon,  special 
verdicts  mtist  contain  statements  of  ultimate 
tacts.  Id.  1921.  As  no  objection  was  inter- 
posed to  the  form  of  the  inquiry,  an  answer 
to  which  required  a  consideration  and  deter- 
inlnatl(m  on  the  part  of  the  jury  of  the  ulti- 
mate (tact  rdatlng  to  the  delivery  of  the 


written  contract  and  not  the  mere  evidentiary 
facts  from  which  the  fact.  Incapable  of  far- 
ther analysis,  was  to  be  deduced,  no  error 
was  committ^  In  the  respect  alleged. 

[8]  It  Is  Insisted  by  plalntUTs  counsel  that 
the  second  interrogatory  assumes  that  the  de- 
fendants agreed  to  convey  the  land  to  the 
plaintiff,' and  that  this  Inquiry, is  so  inconsist- 
ent with  the  first,  that  an  error  was  com- 
mitted in  setting  aside  the  original  judgment 
From  the  colloquy  between  the  court  and 
plaintiff's  cotmsel,  as  hereinbefore  set  forth, 
the  issue  seems  to  have  been  narrowed  to  a 
consideration  of  the  question  as  to  whether 
or  not  the  defendants  delivered  to  bis  client 
the  written  contract,  and  if  no  surrender 
thereof  liad  been  made  then  the  plaintifTs  re- 
covery was  limited  to  $400,  the  amount  paid 
on  account  of  the  alleged  purchase,  from  an 
acceptance  of  which  sum  as  oral  agreement 
to  sell  and  convey  the  land  might  reasonably 
be  inferred,  and  this  being  so,  a  breach  there- 
of required  a  return  ot  the  money  thus  re- 
ceived. This  Is  the  construction  which,  the 
trial  court  seems  to  have  given  to  the  second 
Interrogatory,  the  language  of  which  la  not 
inconsistent  with  the  first 

It  is  argued  by  plalntlfTs  counsel  that  the 
jury  onmistakably  Intended  to  award  his 
client  a  recovery  of  $1,600,  and  hence  the 
judgment  originally  rendered  therefor  was 
erroneously  set  aside.  The  answers  to  the 
first  and  third  Interrogatories  are  inconsist- 
ent when  viewed  in  the  light  of  the  questions 
propounded  by  the  court  to  plaintiff's  counsel 
and  his  replies  thereto.  Since  he  thus  sol- 
emnly asserted  in  open  court  that  only  $400 
could  legally  be  recovered.  In  case  the  jury 
should  find  the  written  contract  was  never 
delivered,  that  declaration  should  be  binding. 

[8]  When  special  findings  made  by  the  jury 
are  Inconsistent  with  the  general  verdict  the 
findings  are  controlling.  L.  O.  L.  8  155 ; 
Rolfes  V.  Bussel,  6  Or.  400;  (Loewenberg  v. 
Rosenthal,  18  Or.  178,  22  Paa  601;  Leavitt 
V.  Shook,  47  Or.  239,  83  Pac.  391 ;  Palmer  v. 
Portland  Ry.,  L.  &  P.  C3o.,  62  Or.  539, 125  Paa 
840;  Parker  v.  Smith  Lumber  Co.,  70  Or.  41, 
138  Paa  10©1 ;  Herriin  v.  Brown  &  I£(£^be, 
71  Or.  470,  142  Pac.  772.  In  consequence  of 
the  inconsistency  in  the  answers  to  the  inter- 
rogatories mentioned,  the  judgment  based  up- 
on the  general  verdict  was  properly  set  aside, 
instead  of  disregarding  the  answer  to  the 
first  question  returned  by  the  jury  and  ren- 
dering judgment  on  the  general  verdict 

[7]  Exceptions  were  taken  by  plalntlfl*s 
counsel  to  the  court's  ruling  that  a  counter- 
claim, interposed  as  a  defense  to  the  mainte- 
nance of  the  action,  was  sufficient  and  in  ana- 
taining  the  contention  ot  the  defendants  H. 
L.  f^lmunson,  Millie  Bligbton,  and  R.  A. 
Maltzan  that  each  signed  the  writing  Intended 
as  a  contract  in  order  to  release  an  Inchoate 
right  of  curtesy  or  of  dower  in  and  to  the 
premises  described  in  the  complaint  and 
that  neither  of  them  was  liable  for  a  breach 
of  the  agreement    It  will  be  rememberod 
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that  tbe  cross-appeal  was  taken  from  the  or- 
der  setting  aside  tbe  first  judgment.  Such 
direction  of  a  court  Is  deemed  to  be  a  judg- 
ment or  decree  for  the  purpose  of  being  re- 
viewed. Li.  O.  U  I  548.  The  only  question 
presented  by  an  appeftl  from  an  order  setting 
aside  a  judgment  Is  the  action  of  the  court 
In  that  respect,  and,  as  no  final  determination 
upon  tbe  merits  of  the  cause  then  remains, 
any  other  ruling  in  relation  to  the  issues 
must  necessarily  be  held  in  abeyance  until  a 
judgment  thereon  has  been  regularly  ren- 
dered. The  alleged  assignments  of  error  in 
these  particulars  will  therefore  not  be  con- 
sidered. 

[S,  I]  Tbe  defendants'  counsel  contoid  that 
since  no  objections  were  made  or  exceptions 
taken  to  any  part  of  the  charge  to  the  jury, 
the  court  erred  In  setting  aside  the  judgment 
ultimately  rendered  in  favor  of  their  clients 
and  in  granting  a  new  triaL  It  will  be  re- 
niembered  that  the  trial  court,  deeming  Its 
unchallenged  instmctlwis  In  reqiect  to  an 
alleged  delivery  of  the  written  contract  were 
insufildent  properly  to  enable  the  jury  to 
understand  the  rules  of  law  governing  the 
suirraider  of  the  possession  of  a  writing,  set 
aside  the  second  judgment  and  granted  a  new 
trial  upon  Its  own  initiative.  The  jury  were 
charged  Inter  alia  as  follows: 

"Before  this  written  contraet  can  be  binding 
upon  tbe  defendants,  there  must  be  an  execution 
and  delivery  of  the  contract.  If  you  find  there 
was  not  a  delivery  of  the  contract,  or  if  you 
find  it  was  an  unauthorized  delivery  of  the  con- 
tract, then  I  instruct  you  that  the  plaintiff 
would  not  be  entitled  to  recover,  and  it  would 
be  your  doty  to  return  into  court  a  verdict  for 
the  defendants." 

From  the  language  thus  employed  It  wiU 
be  seen  that  a  distinction  was  made  between 
the  terms  "execution"  and  "delivery,"  while 
our  statute  declares:  "The  execution  of  a 
writing  la  the  subscribing  and  delivering  it, 
with  or  without  affixing  a  seal."  L.  O.  U  J 
777.  The  exeoutlon  of  a  document  therefore 
necessarily  includes  Its  delivery.  The  in- 
structions do  not  attempt  to  define  or  explain 
In  any  manner  what  in  law  constitutes  the 
delivery  of  a  writing,  which  surrender  of 
imssession  has  been  held  to  mean  any  act, 
word,  or  conduct  from  which  may  reasonably 
be  Inferred  an  express  or  implied  assent  on 
the  part  of  one  party  to  the  document  that  It 
should  Irrevocably  pass  beyond  his  control, 
and  then  or  subsequently  to  be  ultimately  pos- 
sessed by  the  other  party  to  the  instrument. 
Fain  V.  Smith,  14  Or.  82, 12  Pac.  865,  68  Am. 
Kep.  281;  Shirley  v.  Burch,  16  Or.  83,  18  Pac. 
S-'H,  8  Am.  St.  Rep.  273;  Allen  V.  Ayer,  26  Or. 
68»,  39  Pac.  1;  Hoffmlre  v.  Martin,  29  Or.  240, 
4S  Pac.  764;  Tyler  v.  Cate,  29  Or.  515,  45  Pac. 
800;  Payne  v.  Hallgarth,  83  Or.  430,  54  Pac. 
162;  Swank  v.  Swank,  37  Or.  439,  61  Pac.  846; 
Plerson  v.  Fisher,  48  Or.  223,  85  Pac.  621; 
Burns  v.  Kennedy,  49  Or.  588,  90  Pac.  1102; 
Reeder  v.  Reeder,  50  Or.  204,  91  Pac.  1075; 
Foote  T.  licbty,  60  Or.  542,  120  Paa  398; 


Thrash  V.  Thrush,  63  Or.  148,  125  Pac.  267, 
126  Pac.  994. 

The  rule  formerly  obtained  In  Oregon  that 
the  granting  or  denial  of  a  motion  for  a  new 
trial  was  a  matter  resting  within  the  discre- 
tion of  the  trial  tourt,  whose  action  upon  the 
application  would  not  be  disturbed  upon  ap- 
peal, except  in  case  of  a  manifest  abuse  of 
what  should  have  been  an  exercise  of  sound 
judgment.  Section  3,  art  7,  of  the  Organic 
Law  of  this  state,  as  amended,  declares: 

"In  actions  at  law,  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved,  and  no  fact 
tried  by  a  jury  shall  be  otherwise  re-examined  in 
any  court  of  this  state,  unless  the  court  can  af- 
firmatively say  there  Is  no  evidence  to  support 
the  verdict"     Gen.  liaws.  Or.  1911,  p.  7. 

Since  that  amendment  became  operative  It 
has  been  held  that  the  granting  of  a  new 
trial  was  not  a  matter  of  discretion;  that  an 
order  for  the  rehearing  of  a  cause  could  not 
be  sanctioned  except  when  the  court  had  com- 
mitted some  error,  which,  if  properly  except- 
ed to  or  seasonably  called  to  the  attention 
of  the  court  and  the  motion  denied,  would 
have  been  sufficient  cause  for  a  reversal  of  the 
judgment  If  It  had  been  brought  up  for  re- 
view; and  that  under  such  circumstances  the 
trial  court  upon  motion  or  sua  sponte  pos- 
sessed adequate  power  and  was  authorized 
within  the  prescribed  time  to  correct  the  er- 
ror which  it  liad  committed  by  granting  a 
new  trial.  De  Vail  v.  De  Vail,  60  Or.  493, 
118  Pac.  843.  120  Pac  13,  Ann.  Gas.  1914A, 
409,  40  I*  R.  A.  (N.  S.)  291;  Taylor  v.  Taylor, 
61  Or.  257,  121  Pac.  431,  964;  Sullivan  v. 
Wakefield,  66  Or.  628,  183  Pac.  641;  Smith 
Typewriter  Co.  v.  McGeorge,  72  Or.  523,  143 
Pac.  905;  Rudolph  v.  Portland  Ry„  L.  &  P.  Co., 
72  Or.  560,  144  Pac.  93;  Frederick  &  Nelson 
V.  Bard,  74  Or.  457, 145  Pac,  669;  McGlnnis  v. 
Studebaker,  75  Or.  519, 146  Paa  825, 147  Pac 
625,  L.  R.  A  1916B,  868,  Ann.  Cas.  1917B, 
1190;  Delovage  v.  Old  Oregon  Creamery  Co., 
76  Or.  430,  147  Pac  392, 149  Pac  817;  Pullen 
V.  Eugene,  77  Or.  320,  146  Pac.  822,  147  Pac 
768,  1191,  151  Pac  474,  Ann.  Cas.  1917D,  933; 
Brewster  v.  Springer,  79  Or.  88, 154  Pac  418; 
Wakefield  v.  Supple,  82  Or.  595,  160  Pac  376; 
Speer  v.  Smith,  83  Or.  571,  163  Pac  979. 

The  rule  thus  established  ought  In  our 
opinion  to  be  enlarged  so  that,  when  by  rea- 
son of  some  misapplication  of  the  principles 
of  law  to  which  no  exception  has  been  taken, 
or  in  consequence  of  some  Inadvertence  to 
which  attention  has  not  been  called,  if  the 
court  is  satisfied  that  a  party  has  not  had  his 
cause  properly  presented,  justice  which  should 
be  dispensed  in  all  cases  sanctions  the  setting 
aside  of  a  judgment  rendered  upon  a  verdict 
and  the  granting  of  a  new  trial,  when  such 
action  of  the  lower  court  does  not  violate 
section  3  of  article  7  of  the  Constitution  of 
Oregon,  respecting  the  quantum  of  evidence. 

In  this  instance,  the  action  of  the  court  in 
granting  a  new  trial  in  consequence  of  its 
failure  properly  to  instruct  the  jury  In  rela- 
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tlon  to  the  delivery  of  the  alleged  written 
contract  brings  this  case  within  the  rule  last 
announced,  and,  this  being  so,  the  orders  ap- 
pealed from  are  affirmed. 

McBRTDB,   O.   J.,   and   McCAMANT   and 
BENSON,  JJ.,  concur. 


(88  Or.  84) 

GABEL  V.  ARMSTRON-G. 
(Supreme  Court  of  Oregon.    Feb.  26,  1918.) 

1.  Pleading     ®=>225(2)— Dsuubbkb— Discbh 
WON  OF  Court. 

Permission  to  amend  after  a  demurrer  is 
sustained  sbould  ordinarily  be  granted,  but  the 
matter  rests  in  the  discretion  ot  the  court,  and 
denial  of  permission  to  amend  after  demurrer  is 
sustained  to  affirmative  matter  in  defendant's 
fourth  amended  answer  cannot  be  treated  as  an 
abuse  of  discretion. 

2.  Pleading  4=>380 — IssuKs— Evidence  Ad- 
missible. 

Evidence  in  support  of  affirmative  allega- 
tions of  the  answer  to  which  demurrer  was  sus- 
tained, and  which  were  out  of  the  case,  was 
properly   excluded. 

3.  Payment  ^=»^(4)  —  Recoveby  ~  Volun- 

TECR& 

Where,  after  defendant  purchased  a  bakery, 
giving  a  chattel  mortgage  to  secure  the  pur- 
chase-money notes,  and  the  seller  induced  her  to 
pay  for  personal  property  on  the  premises  on 
the  ground  that  it  was  not  included  in  the  sale, 
defendant  cannot,  in  a  suit  to  foreclose  the 
chattel  mortgage,  offset  the  amount  of  the  pay- 
ment which  was  not  made  under  duress,  on  the 
ground  that  the  property  so  paid  for  was  in- 
cluded in  the  sale,  for  defendant  was  as  to  such 
payment  only  a  volunteer. 

4.  ChattiU'  Mobtoaoes  ®=>274  —  Relief  — 
Laches. 

Where  such  payment  was  made  in  July, 
1913,  and  suit  on  the  chattel  mortgage  was  be- 
gun in  October,  1914,  but  the  payment  was  not 
set  up  by  defendant  until  the  filing  of  her  fourth 
amended  answer,  on  March  30,  1916,  the  lapse 
of  time  precluded  recovery  of  the  payment;  no 
equity  other  than  that  arising  on  account  of  ^e 
payment  appearing. 

6.  Chattel  Mobtoaoes  e=»277— Pleading— 

Construction. 
While  a  pleading  is  to  be  construed  most 
strongly  against  the  pleader,  the  language  Is  to 
be  interpreted  fairly  and  in  accordance  with  the 
intent  of  the  pleader  if  that  intent  is  to  be  gath- 
ered from  a  reasonable  construction  of  the  lan- 
guage used ;  hence  in  a  suit  to  foreclose 
a  chattel  mortgage  given  to  secure  notes  exe- 
cuted for  the  purchase  of  a  bakery,  an  answer, 
alleging  that  plaintiff,  seller,  misrepresented  to 
defendant  purchaser  the  proGtableness  of  the 
bakery  business,  was  a  sufficient  averment  that 
the  sale  was  induced  by  material  misrepresenta- 
tions. 
6.  Set-Off  and  Counterclaim  «=9l4— Suit 

IN  Equity— Legal  Demand. 
Where  plaintiff  sold  defendant  a  bakery, 
misrepresenting  the  profits  of  the  business,  de- 
fendant's remedy  on  account  of  the  misrepresen- 
tations is  at  law,  and  hence  in  a  suit  to  foreclose 
a  chattel  mortgage  on  the  property  given  to  se- 
cure purchase-money  notes,  defendant  cannot 
as  a  counterclaim  set  up  the  misrepresentations, 
for  L.  O.  L.  S  401,  relating  to  counterclaims  in 
equity,  declares  that  the  counterclaim  shall  be 
one  on  which  a  suit  in  equity  might  Ee  main- 
tained by  defendant  against  plaintiff. 


7.  Plkadcto    «=9l43— CoNBTBUonoN — Sum- 

CIENCT. 

The  sufficiency  of  a  pleading  is  to  be  tested 
by  its  allegations,  not  by  the  name  which  the 
pleader  has  given  it,  and  an  answer  in  a  suit  to 
foreclose  a  chattel  mortgage,  which  set  up  a  val- 
id defense  by  way  of  recoupment,  is  not  sub- 
ject to  demurrer,  though  it  was  denominated  a 
counterclaim. 

8.  Set-Off  and  Counterclaim  «=»29(2) — ^Re- 
coupment— Pleading. 

In  a  Suit  to  foreclose  a  chattel  mortgage 
on  a  bakery,  given  to  secure  purchase-money 
notes,  defendant,  the  purchaser,  and  mortgagor, 
may  by  way  of  recoupment  plead  the  seller's 
misrepresentations  by  means  of  which  the  sale 
was  induced. 

9.  PLEADING'  «=3l43— Defenses— Demurrer. 

In  a  suit  to'  foreclose  a  chattel  mortgage  giv- 
en to  secure  purchase-money  notes,  defendant's 
answer,  setting  up  by  way  of  recoupment  dam- 
ages for  fraudulent  misrepresentations  made  in 
effecting  the  sale,  is  not  subject  to  demurrer,  al- 
though the  damages  alleged  to  have  resulted 
from  the  fraud  were  less  than  the  amount  of 
plaintiff's  demand,  for  such  answer  was  a  good 
defense  pro  tan  to. 

10.  CirATTEL  Mortgages  «=3272  —  Foreclo- 
sure—Defenses. 

In  a  suit  to  foreclose  a  chattel  mortgage  on 
a  bakery  given  to  secure  notes  for  its  purrhase, 
defendant's  answer  setting  up  that  the  plaintiff 
agreed  not  to  conduct  a  bakery  in  that  section 
for  at  least  a  year,  but  that  shortly  after  the 
sale  he  notified  customers  he  would  soon  be  en- 
paced  in  the  bakery  business,  and  shortly  there- 
after did  engage  in  such  business  to  defendant's 
damage,  is  defective,  not  showing  that  plaintiff 
opened  the  second  establishment  within  the  year 
period. 

Department  1.  Appeal  from  Clrcnit  Conrt, 
Multnomah  County;  C.  C.  Gantenbeln,  Judge. 

Suit  by  George  Gabel  against  Jennie  Arm- 
strong. From  a  decree  for  plaintiff,  defend- 
ant appeals    Reversed  and  remanded. 

This  is  a  suit  brought  to  foreclose  a  chat- 
tel mortgage  on  a  bakery,  given  to  secure 
promissory  notes  of  the  defendant,  aggregat- 
ing $2,500.  Payments  had  been  made  on  the 
debt,  and  at  the  time  the  suit  was  brought, 
the  balance  due  was  alleged  to  be  $1,100,  with 
interest  The  defendant  was  permitted  to  file 
four  answers.  Plaintiff's  demurrer  to  the  af- 
firmative matter  in  the  fourth  amended  an- 
swer was  sustained.  The  court  refused  to 
permit  defendant  to  file  a  fifth  answer,  and 
the  case  was  tried  on  the  complaint  and  the 
denials  contained  In  the  fourth  amended  an- 
swer. The  decree  was  for  plaintiff,  and  the 
defendant  appeala 

Bradley  A.  Elwers,  of  Portland  (Sears  & 
Ewers,  of  Portland,  on  the  briefs),  for  appel- 
lant. B.  Ole,  of  PorUand  (G.  A.  Bell,  at 
Portland,  on  the  briefs),  for  respondent. 

McCAMANT,  J.  (after  stating  the  facts  as 
above).  [1  ]  Error  is  assigned  on  the  refusal 
of  the  circuit  court  to  permit  defendant  to 
file  a  fifth  amended  answer.  Permission  to 
amend  after  a  demurrer  Is  sustained  should 
ordinarily  be  granted,  but  the  matter  rests  lo 
the  discretion  of  the  court.  West  v.  McDon- 
ald, 74  Or.  421,  423,  144  Paa  655.    In  the  case 
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at  bur  we  are  advised  by  the  briefs  of  certain 
matters  which  should  have  inclined  the  cir- 
cuit court  to  be  liberal  In  permitting  defend- 
ant to  amend.  These  matters  do  not  other- 
wise api)ear  from  the  record.  We  cannot  say 
that  there  was  an  abuse  of  the  court's  dis- 
cretion when  defendant  was  denied  the  right 
to  file  a  fifth  answer. 

[2]  Error  is  also  assigned  on  the  exclusion 
of  testimony  offered  by  the  defendant.  This 
testimony  tended  to  sustain  the  affirmative 
allegations  which  went  out  of  the  case  on  de- 
murrer. The  issues  as  they  stood  at  the  time 
of  trial  did  not  authorize  the  admission  of 
this  evidence.  The  only  other  errors  assigned 
by  defendant  are  based  on  the  order  sustain- 
ing the  demurrers  to  the  three  affirmative  de- 
fenses set  up  in  the  fourth  amended  answer. 

[3, 4]  The  flrft  of  these  affirmative  defenses 
alleges  that  defendant  purchased  the  bakery 
described  in  the  mortgage  from  plaintiff  and 
his  co-owners  for  $3,000;  that  $S00  of  this 
sum  was  paid  In  cash,  and  that  the  notes  for 
the  security  of  which  the  mortgage  was  given 
represented  the  remainder  of  the  purchase 
price.  It  is  then  alleged  that  the  vendors 
falsely  represented  to  defendant  that  the  pur- 
chase covered  certain  personal  property  of 
the  reasonable  value  of  $3S0,  located  on  the 
premises,  but  that  thereafter  the  vendors  in- 
duced defendant  to  pay  them  the  sum  of  $350 
for  this  property.  It  is  alleged  that  defend- 
ant is  entitled  to  have  this  sum  credited  on 
the  cause  of  action  asserted  in  the  complaint. 
The  $350  was  paid  July  7,  1913,  the  salt  was 
brought  October  23,  1914,  and  the  fourth 
amended  answer  was  filed  March  30,  1916. 
There  Is  nothing  to  show  that  defendant  act- 
ed under  duress  In  making  tills  payment. 
The  payment  was  made  at  a  time  when  the 
falsity  of  the  representations  had  been  dem- 
onstrated and  when  defendant  labored  un- 
der no  misapprehension  as  to  the  facts.  She 
therefore  paid  as  a  volunteer,  and  cannot  re- 
cover the  money.  Scott  v.  Ford,  45  Or.  631, 
535-545.  78  Pac.  742,  80  Pac.  899,  68  L.  R.  A. 
469;  Eugene  v.  Lone  County,  60  Or.  468,  470, 
93  Pa&  255.  If  she  were  otherwise  entitled  to 
rescind  and  recover  the  $350,  lapse  of  time 
would  bar  her  right,  In  the  absence  of  some 
equity  not  disclosed  by  this  record.  Cooper  v. 
HUlsboro  Garden  Tracts,  78  Or.  74,  85.  152 
Pac.  488,  Ann.  Gas.  1917Ei,  840.  The  court  did 
not  err  in  holding  this  pleading  insufficient 

[6]  The  second  affirmative  answer  repeats 
the  allegations  of  the  first  defense  as  to  the 
circumstances  under  which  the  notes  and 
mortgage  were  executed  by  defendant.  It  is 
tben  averred: 

"That  in  order  to  induce  the  defendant  to  pur- 
chase from  the  plaintiff,  Henry  Gabel  and  Mary 
Gabel,  the  personal  property  hereinabove  de- 
scribed, the  plaintiff,  Henry  Oabel  and  Mary 
Gabel,  falsely  and  fraudulently  represented  to  the 
defendant  that  many  months  prior  to  said  July 
5,  1913,  they  had  been  operating  the  said  bak- 
ery; »  •  •  that  they  were  drawing  between 
them  $39  per  week  as  part  of  the  running  ex- 
penses of  said  business,  and  after  paying  all  oth- 
er expenses  of  condDctmg  the  said  busiDein  were 


making  a  profit  of  not  less  than  $300  per  month, 
which  tbey  were  dividing  among  them;  that  said 
bakery  business  was  being  conducted  at  a  large 
profit  of  not  less  than  $300  per  month,  and 
would  continue  in  the  ordinary  course  of  busi- 
ness to  net  defendant  such  profit;  •  *  •  that 
each  and  all  of  the  said  representations  were 
false  and  untrue,  and  were  known  by  the  plain- 
tiff, Henry  Gabel  and  Mary  Gab^l,  to  be  false 
and  untrue,  and  were  made  by  tbem  to  the  de- 
fendant for  the  purpose  of  falsely  and  fraudu- 
lently inducing  the  defendant  to  purchase  said 
pcrsohal  property,  and  that  plaintiff  and  Henry 
Gabel  and  Marv  Gabel  intended  that  the  said- 
defendant  should  rely  upon  said  representations, 
and  defendant  did  rely  thereon,  and,  believing 
the  same  to  be  true,  made  the  purchase  afore- 
said ;  that  in  truth  and  in  fact  the  said  bakery 
business  had  not  been  conducted  at  a  profit  by 
the  plaintiff  and  said  Henry  Gabel  and  Mary 
Gabel,  but  had  in  fact  for  some  time  prior  to 
the  said  sale  been  conducted  by  them  at  a  loss." 

There  are  other  allegations  not  necessary 
to  be  quoted.  We  think  that  the  averments 
which  we  have  set  out  sufficiently  allege  ac- 
tionable fraud.  They  contain  all  of  the  ele- 
ments of  a  valid  plea  as  defined  In  Rolfes  v. 
Russel,  6  Or.  400,  402.  WhUe  the  pleading 
is  to  be  most  strongly  construed  against  the 
pleader,  the  language  Is  to  be  Interpreted 
fairly  and  In  accordance  with  the  intent  of 
the  pleader  If  that  Intent  is  to  be  gathered 
from  a  reasonable  construction  of  the  lan- 
guage used.  Defendant  plainly  Intended  to 
charge  that  plaintiff  and  his  co-owners  repre- 
sented that  they  were  In  possession  of  the 
bakery  at  the  time  of  the  sale;  that  tbey  had 
been  operating  the  bakery  for  many  months 
at  a  profit  which  was  specified  in  the  repre- 
sentations; that  in  fact  the  bakery  was  con- 
ducted at  a  loss;  that  the  representations 
were  made  with  Intent  to  deceive  and  were 
acted  on  by  defendant  to  her  Injury.  There 
can  be  no  doubt  of  the  materiality  of  the  mis- 
representation. The  profitableness  of  a  busi- 
ness is  vitally  related  to  its  value,  and  Is  al- 
ways important  from  the  standpoint  of  the 
purchaser. 

[8]  This  portion  of  defendant's  pleading  Is 
denominated  a  counterclaim.  It  is  clear  that 
if  defendant  had  sued  in  assertion  of  the 
rights  alleged,  her  remedy  would  have  been 
at  law.  39  Cya  1997.  This  affirmative  an- 
swer is  therefore  not  good  as  a  counterclaim 
in  equity  within  the  provisions  of  section 
401,  I*  O.  I* 

[7]  It  is  well  settled,  however,  that  the  suf- 
ficiency of  a  pleading  Is  to  be  tested  by  Its 
allegations,  not  by  the  name  which  the  plead- 
er has  given  it.  A  pleading  Is  not  obnoxious 
to  general  demurrer  if  any  portion  of  it  by 
fair  construction  states  a  cause  of  action  or 
defense.  Simpson  v.  Prather,  5  Or.  86,  88; 
Jackson  v.  Jackson,  17  Or.  110,  112,  113,  19 
Pac.  847;  Waggy  v.  Scott,  29  Or.  386,  388,  45 
Pac.  774.  It  is  of  no  consequence  that  the 
pleader  has  misapprehended  the  legal  effect 
of  his  allegations  and  claims  for  them  con- 
clusions not  warranted.  Hanna  v.  Hope,  168 
Pac.  618,  619;  Robinson  t.  Fhegley,  84  Or. 
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124.  128,  130,  163  Paa  1166.  If  this  portion 
of  the  answer  states  a  defense  to  the  suit, 
the  circuit  court  erred  In  sustaining  the  de- 
murrer by  which  it  was  attacked. 

[t]  It  Is  a  well-established  principle  of  eq- 
uity Jurisprudence  that  the  mortgagor  may 
defend  against  the  foreclosure  of  a  purchase- 
money  mortgage  on  the  ground  of  fraudulent 
representations  Inducing  the  purchase,  and 
that  this  defense  is  available  where  the  right 
to  rescind  is  waived  and  damages  are  claimed 
by  way  of  recoupment.  Twltchell  v.  Bridge, 
42  Vt  68;  McMIchael  v.  Webster,  57  N.  J.  Eq. 
295,  41  AU.  714,  73  Am.  St  Kep.  630;  Allen  v. 
Henn,  197  111.  486,  494,  495,  64  N.  E.  250;  27 
Oyc,  1556;  19  R.  a  I*  542,  543;  21  L.  R.  A 
324,  note.  Under  the  old  chancery  practice, 
such  defense  could  be  set  up  by  answer;  a 
cross-bill  was  unnecessary  to  its  assertion. 
McMIchael  v.  Webster,  57  N.  J.  Eq.  295,  297, 
298,  41  Atl.  714,  78  Am.  St.  Rep.  630.  ThU  is 
tantamount  to  holding  tbese  allegations  defen- 
sive; it  is  well  settled  that  affirmative  re- 
lief under  the  chancery  practice  is  obtainable 
only  by  cross-bill.  2  Daniel's  Chancery 
Pleading  and  Practice  (6th  Ed.)  1550;  10  R. 
C.  L.  262.  Twltchell  v.  Bridge,  42  Vt.  C8,  74, 
was  a  suit  to  foreclose  a  purchase-money 
mortgage.  The  answer  alleged  fraudulent 
representations  inducing  the  purchase  by  de^ 
fendant,  and  prayed  that  defendant  be  credit- 
ed with  the  damages  suffered  by  reason  of 
this  fraud.  Plaintiff  challenged  the  right  of 
defendant  to  set  up  this  defense  in  equity. 
The  court  said: 

"The  technical  objection  to  adjastiitg  this 
whole  matter  in  this  suit  is  of  no  avail -in  a 
court  of  equity.  It  is  in  no  sense  an  offset;  it 
is  a  defense  growing  out  of  the  same  contract  on 
which  the  note  and  the  mortgage  were  given, 
and  strikes  at  the  consideration  of  the  note. 
The  proof  shows  a  partial  want  of  consideration. 
The  orator  Is  asking  the  court  in  a  proceeding 
instituted  by  himself  to  enforce  the  note  for  the 
whole  nominal  amount,  and  thus  to  compel  the 
defendant  to  pay  more  than  he  justly  or  equita- 
bly owes,  o>  else  to  be  barred  of  his  equity  of 
redemption.  A  party  who  asks  equity  must  do 
equity.  It  is  not  in  accordance  with  equity  law 
to  compel  this  defendant  to  pay  for  land  he  nev- 
er had ;  to  pay  more  than  the  orator  is  entitled 
to  hold;  and  to  compel  the  defendant  to  resort 
to  a  court  of  law  to  recover  back  the  excess. 
The  whole  matter  should  be  adjusted  in  this 
suit,  and  the  defendant  decreed  to  pay  only  bo 
much  as  the  orator  is  equitably  entitled  to  re- 
ceive  and   ultimately   retain." 

We  are  committed  by  two  recent  decisions 
of  this  court  to  the  doctrine  that  on  the  fore- 
closure of  a  purdiase-money  mortgage  it  is 
competent  for  the  defendant  to  allege  fraud 
on  the  part  of  plaintiff  inducing  the  purchase 
and  to  recoup  the  damages  arising  therefrom 
against  plaintiff's  cause  of  suit.  Krelnbring 
T.  Mathews,  81  Or.  243, 159  Paa  75;  Hanna  v. 
Hope,  168  Pac.  618,  619.  The  defendant 
was  therefore  within  lier  rights  in  alleging 
the  fraud  of  plaintiff  and  his  co-owners  as  a 
defense  to  this  suit 

[I]  Defendant  dalms  damages  In  the  mm 
of  (750  as  the  result  of  th«  &and  alleged. 


The  answer  Is  plainly  Insufficient  as  •  bar 
to  the  suit,  and  plaintiff  contends  that  toe 
this  reason  it  is  demurrable.  In  support  of 
this  contention  we  are  cited  to  Webb  t.  Nick- 
erson,  11  Or.  382,  885,  4  Pac.  1126,  Case  Co.  t. 
Campbell,  14  Or.  460,  469,  13  Paa  324,  Berg- 
man V.  Inman,  43  Or.  456,  464,  72  Paa  1086^ 
73  Paa  341,  99  Am.  St.  Rep.  771,  and  Spring- 
er V.  Jenkins,  47  Or.  502,  607,  84  Paa  479. 
In  none  of  these  opinions  was  the  language 
relied  on  by  plaintiff  essential  to  the  con- 
clusions reached  by  the  court  The  author- 
ity of  these  cases  is  greatly  impaired  by  the 
later  decision  of  Swank  t.  Elwert  55  Or. 
487,  502,  603,  105  Paa  901,  which  overruled 
Springer  v.  Jenkins.  The  case  of  Bergman 
V.  Inman  cites  Pomeroy  on  Code  Remedies 
(3d  Ed.)  I  608.  In  this  text-bo<^  the  foUow- 
ing  principle  is  announced:     * 

"If  a  defense  is  set  up  as  an  answer  to  the 
whole  cause  of  action,  while  it  is  in  fact  only  a 
partial  one  •  •  ♦  it  will  be  bad  on  demur- 
rer." 

This  principle  is  not  applicable  to  the  an- 
swer under  consideration. 

In  a  suit  for  $1,100  an  answer  setting  np 
fraud  at  the  inception  of  the  contract  sued 
on  and  claiming  damages  in  the  sum  of  $750 
by  reason  of  the  fraud  cannot  be  treated  as 
an  attempt  to  answer  the  whole  cause  of 
suit  In  a  note  to  the  section  above  cited, 
Mr.  Pomeroy  says: 

"But  this  rule  does  not  extend  to  an  answer 
simply  pleading  a  set-off  less  than  the  plaintiff's 
demand,  since  a  set-off  is  not  strictly  a  defense." 

We  think  that  the  circuit  court  erred  in 
sustaining  the  demurrer  to  this  iwrtion  oC 
the  answer. 

[10]  The  third  affirmatlTe  defense  is  also 
alleged  as  a  counterclaim.  It  repeats  the 
allegations  of  the  first  defense  as  to  the  cir- 
cumstances under  which  the  notes  and  mort- 
gage were  executed.  It  is  then  averred  that 
plaintiff  and  his  co-owners  agreed  with  de- 
fendant that  they  would  not  for  at  least  a 
year,  conduct  a  bakery  in  the  section  of 
Portland  where  the  bakery  sold  was  located. 
It  is  alleged  that  shortly  after  the  sale  plain- 
tiff and  his  co-owners  notified  the  customers 
of  the  bakery  that  they  would  soon  be  en- 
gaged in  the  same  business  in  the  same  vi- 
cinity, and  that  shortly  thereafter  they  did 
engage  in  the  bakery  business  within  ono 
block  of  defendant's  location.  It  Is  alleged 
that  defendant  failed  In  business  as  the  re- 
sult of  this  competition,  and  damages  in  the 
sum  of  $250  are  claimed  on  this  ground. 

This  pleading  is  defective  in  that  it  Calls 
to  allege  a  consideration  for  the  agreement 
relied  on,  and  in  that  it  fails  to  allege  that 
plaintiff  and  his  associates  opened  their  com- 
peting bakery  within  a  year  from  the  date 
of  the  sale  to  defendant  The  circuit  court 
did  not  err  in  sustaining  the  demurrer  to 
this  portion  of  the  answer. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

MOORE  and  BENSON,  JJ.,  concor. 
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BUBNEirr,  J.  (concurring  spedally).  A 
mere  defense  is  not  as  a  rule  available  as 
gronnd  for  an  original  action.  This  charac- 
teristic distlngolshes  the  second  a£SrinatlTe 
answer,  and  puts  It  in  the  classification  of 
pure  counterclaims,  for  without  reference  to 
whether  the  diattel  mortgage  was  due  or  not 
or  already  paid,  the  defendant  could  have  in- 
stituted an  action  at  law  to  recover  damages 
from  the  plaintiff  for  the  fraud  he  had  prac- 
ticed upon  her  immediately  upon  her  discov- 
ery thereof.  She  thus  had  a  plain,  speedy, 
and  adequate  remedy  at  law,  ousting  the 
equity  side  of  the  court  of  jurisdiction,  as 
taught  by  section  389,  U  O.  L.,  and  citations 
in  the  appended  note.  By  alleging  a  return 
or  refused  offer  to  return  what  she  had  re- 
ceived in  the  transaction,  she  might  have  us- 
ed the  fraud  as  an  element  in  the  statement 
of  a  cause  of  suit  to  rescind  the  contract  by 
which  she  became  the  owner  of  the  bakery, 
to  cancel  the  notes  and  mortgage,  and  to  re- 
store to  Iier  what  she  had  paid.  Again,  if 
she  had  added  to  her  present  statement  an 
averment  that  the  plaintiff  Is  insolvent,  bo 
that  a  claim  for  damages  could  not  be  col- 
lected from  him,  she  would  have  had  a  good 
answer  under  section  401,  L.  O.  U  In  both 
cases  the  matter  would  have  been  of  equi- 
table cognizance,  and  in  the  first  an  original 
suit  could  have  been  maintained.  If  the 
question  were  res  Integra,  the  writer  would 
dissent  from  the  conclusion  reached  by  Mr. 
Justice  McOAMANT  on  the  ground  that  the 
answer  does  not  state  a  counterclaim  in  equi- 
ty ;  but  as  the  court  has  decided  it  .the  other 
way  in  Hanna  v.  Hope,  and  Krelnbrlng  v. 
Mathews,  which  he  cites,  and  as  the  rule 
seems  to  be  confined  to  purchase-money  mort- 
gapps,  I  concur  on  the  ground  of  stare  de- 
cisis. 

(87  Or.  488) 

GREAT  WESTERN  LAITO  CO.  v.  WAITS. 
(Supreme  Court  of  Oregon.    Feb.  26,  19ia) 

BBOKEBS    Q=»43(3)   —  CONTBACT    OF    EltPLOT- 

MENT— Statute  op  Frauds. 
Correspondence  held  not  to  show  a  contract 
of  employment  of  plaintiff  by  defendant  as  his 
broker  to  sell  land,  within  U  O.  L.  {  808,  re- 
quiring a  written  memorandum  of  such  contract, 
expressing  the  consideration. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  Ck>unty;  Robert  G.  Morrow, 
Judge. 

On  petition  for  rehearing.    Overruled. 

For  former  opinion,  see  168  Pac.  927. 

John  K.  Kollock,  of  Portland,  for  appel- 
liuit.  C.  Li.  Reames,  and  Llttlefleld  &  Ma- 
guire,  all  of  Portland,  for  respondent 

BURNETT,  J.  Protesting  against  the  re- 
versal of  the  Judgment  for  the  plaintiff  in 
this  case,  with  directions  for  the  trial  court 
to  enter  a  Judgment  of  nonsuit  therein,  the 
plaintiff  has  filed  a  petition  for  rehearing, 
contending  that  it  was  wrong  to  grant  the 


nonsuit;  that  the  decision  was  erroneous  in 
refusing  to  considler  testimony  as  to  the 
c<» tents  of  a  missing  letter;  and  that  the 
conclusion  reached  was  contrary  to  earlier 
decisions  of  this  court  upon  the  same  ques- 
tion under  the  statute  of  frauds.  For  the 
sake  of  greater  clarity  we  here  set  down  in 
full  all  the  papers  passing  between  the  par- 
ties as  disclosed  by  the  record: 

1. 

"Nov.  25,  1918. 
"Mr.  Walte,  Sntberlin,  Oreg.— Dear  Sir:  We 
understand  that  you  are  the  owner  of  a  large 
tract  of  land  at  Round  Prairie,  and  that  the 
same  has  been  submitted  on  the  basis  of  $20 
an  acre.  We  bdieve  that  we  are  in  a  position 
to  successfully  submit  this  property  and  would 
like  to  have  ^our  authorization  to  submit  the 
same  and  giving  na  the  very  lowest  cash  price 
on  the  property,  also  stating  what  commissions 
^ou  would  pay  in  the  event  of  sale;  also  stat- 
mg  whether  you  would  consider  good  income 
city  trade  for  part  or  all  of  the  property.  We 
have  some  clients  interested  in  a  proposition 
of  this  kind  and  your  immediate  attention  to 
this  will  be  highly  appreciated  as  onr  parties 
are  waiting  for  an  answer  from  us.  Thanking 
you  for  your  immediate  attention  to  this,  we 
beg  to  remain, 
"Tours  truly, 

"Great  Western  Land  Co.,  Inc., 

"By  ,  President" 

2. 

As  shown  by  the  oral  testimony  to  which  al- 
lusion has  l>een  made,  all  that  the  missing  letter 
amounted  to  was  a  request  from  the  plaintiff 
to  Waite  asking  for  an  answer  to  the  letter 
al)OTe  quoted,  dated  November  25,  1913. 

8. 

"December  18,  1918. 
"Great  Western  Land  Co.,  Eugene,  Oregon- 
Gentlemen:  Tour  favor  of  December  first  at 
hand  and,  in  answer  to  the  same,  beg  to  state 
that  if  yon  have  a  purchaser  for  my  Round 
Prairie  tract  of  land,  consisting  of  thirty-five 
hundred  eight-two  (3582)  acres,  I  will  make  the 
price  fifteen  dollars  ($15)  per  acre  net  to  me. 
This  is  a  bed  rock  price  and  will  only  be  of- 
fered at  that  price  for  a  short  time.  If,  in  case 
you  h'ave  an  interested  party,  I  will  give  you 
a  reasonable  time  in  which  to  close  the  deal, 
but  would  not  care  to  give  any  extended  op- 
tion at  this  time.  This  place  sold  for  fifty-four 
thousand  ($54000)  six  years  ago.  and  since  that 
time,  farm  lands  have  more  than  doubled  in 
value  in  our  county.  My  terms  would  be  one- 
half  cash,  and  balance  on  three  or  five  years' 
time,  at  eight  per  cent  These  terms  might  be 
changed  a  little  to  suit  purchaser,  but  any 
amount  left  standing  on  the  place  would  have 
to  bear  eight  per  cent  interest. 

"Very  respectfully  yours,      F.  B.  Waite, 
"Sutherlin,  Oregon." 

4. 

"December  20,  1913. 
"F.  B.  Waite,  Sutherlin,  Oregon— Dear  Sir: 
Replying  to  your  favor  of  the  18th  inst.  and 
thanking  you  for  your  kind  offer,  on  the  basis 
of  which  we  are  now  endeavoring  to  negotiate 
a  deal  for  your  property,  we  will  say  that  it  is 
possible  that  our  client  may  not  be  able  to  pay 
one-half  cash  at  this  time,  but  we  believe  that 
such  a  substantial  payment  will  be  made  that 
the  balances  would  be  amply  secured.  We  are 
co-operating  with  some  other  people  in  the  mat- 
ter of  handling  this  deal  and  naturally  will  en- 
deavor to  make  as  much  profit  out  of  the  trans- 
action as  possible,  and  will  expect  you  to  pro- 
tect us  in  the  matter  of  difference  between  the 
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net  price  and  the  qnotations  to  be  made  to  the 

^archaser;  we  understand  this  is  in  the  neigh- 
orhood  of  $20.00  an  acre,  although  it  may  be 
considerably  less  before  the  deal  is  finally  con- 
summated. We  feel  that  you  are  entitled  to 
know  the  details  of  the  transaction  and  shall  be 
pleased  to  keep  you  informed  as  to  our  progress 
in  the  matter.  Again  thanking  you  tor  your 
favor  and  trusting  that  we  may  be  able  to  be  of 
service  to  you,  we  beg  to  remain, 
"Yours  truly, 

"Great  Western  Land  Co.,  Inc., 

"By  ,  President" 

6. 

"Marshfield  Ore  Jan  2  1914 
"Oreat  Western  Land  Co  Eugene  Ore 

"Will  be  here  Chandler  Hotel  until  further 
notice  F.  B.  Waite" 

(Telegram.) 

«. 
"SutherUn,  Ore.,  Jan.  6, 1914. 
"I  hereby  'agree  to  protect  you  The  Great 
Western  Land  Co.'  of  Eugene  in  the  sale  of 
3582  acres  Round  Prairie  to  Rev.  Doering  or 
associates.  The  price  shall  be  not  less  than 
$16.50  to  the  Rev.  Doering  and  $15.00  net  to 
me.  Subject  to  change  only  under  agreement 
with  you.  F.  B.  Waite." 

7. 
"Eugene  Ore  Jan  6  1914 
"F.  B.  Waite  SutherUn  Ore 

"Out  of  our  commission  of  one  dollar  and  fifty 
cents  per  acre  we  will  stand  as  a  part  payment 
for  getting  immediate  possession  Round  Prairie 
Farm  one  thousand  dollars  one  half  commis- 
sion payable  when  first  payment  of  ten  thousand 
dollars  is  made  balance  of  commission  payable 
out  of  second  payment 

"Great  Western  Land  Co." 
(Telegram.) 

The  missing  letter  Is  negligible  and  the 
omission  to  consider  testimony  about  It  fur- 
nishes no  ground  for  rehearing  because  It 
adds  nothing  to  terms  or  conditions  of  the 
negotiation.  The  letter  opening  the  corre- 
spondence on  behalf  of  plaintiff  properly 
may  be  construed  as  that  of  a  buying  broker 
approaching  a  landowner  ta  the  interest  of 
the  former's  client.  The  plaintiff  there  In- 
forms the  defendant  that  "we  have  some 
clients  Interested  in  a  proposition  of  this 
kind,"  and  the  defendant  was  well  within 
his  rights  In  considering  this  as  an  overture 
by  those  clients  acting  through  their  own 
broker  to  begin  negotiations  for  the  purchase 
of  the  land  in  question.  We  note  indeed  that 
the  plaintiff  asks  in  that  letter  that  the  de- 
fendant state  what  commission  be  would  pay 
In  the  event  of  a  sale;  but  asking  the  ques- 
tion does  not  amount  to  a  contract.  It  is  not 
a  case  where  silence  gives  consent  On  the 
contrary,  in  the  defendant's  letter  of  Decem- 
ber ISth  we  And  him  treating  this  corre- 
spondence of  the  plaintiff  as  a  quest  for  an 
option.  He  gives  the  lowest  price,  without 
any  intimation  about  commhssion,  and  after 
saying  that  the  land  will  be  offered  at  the 
price  named  only  for  a  short  time,  he  says: 

"I  will  give  you  a  reasonable  time  in  which 
to  close  the  deal,  but  would  not  care  to  give 
any  extended  option  at  this  time." 

Thus  far  we  have  no  acceptance  by  the 
plaintiff  of  whatever  offer  may  be  framed 
upon  the  defendant's  letters.    In  the  next 


letter  of  I>ecember  20, 1913,  the  plaintiff  falls 
to  accept  the  condition  Imposed  by  the  de- 
fendant for  payment  by  the  purchaser  of  half 
cash  and  balance  on  three  or  five  years'  time 
at  8  per  cent.,  saying:  ' 

"That  it  is  possible  that  our  client  may  not  be 
able  to  pay  one-half  cash  at  this  time,  but  we 
believe  that  such  a  substantial  payment  will  be 
made  that  the  balance  would  be  amply  secured." 

Here  also  is  an  utter  lack  of  acceptance 
of  the  offer  of  the  defendant  so  as  to  corre- 
spond precisely  therewith.  The  telegram 
from  the  defendant  at  Marshfield  throws  no 
light  upon  the  subject.  It  merely  locates 
him  until  further  notice.  Then  come  the  in- 
strument he  signed  at  Sutherlln,  January  6^ 
1914,  and  the  telegram  sent  to  him  by  the 
plaintiff  from  Eugene  on  the  same  day.  The 
testimony  does  not  disclose  which  one  of 
these  papers  was  first  in  point  of  time.  How- 
ever, if  the  telegram  preceded  the  "protect" 
paper,  the  latter  instrument  does  not  show 
any  assent  to  the  terms  of  the  former  what- 
ever they  are.  If  the  "protect"  paper  was 
first,  then  the  telegram  was  an  effort  to  add 
another  condition  to  wliich  no  subsequent 
assent  is  shown,  thus  leaving  the  negotiation 
open  with  the  result  that  there  was  no  con- 
tract for  want  of  final  acceptance  of  the  ad- 
ditional terms  proposed. 

Remembering  that  the  statute  says,  "Evi- 
dence, therefore,  of  the  agreement  shall  Jiot 
be  received  other  than  the  writing  or  secon- 
dary evidence  of  its  contents,"  it  becomes  our 
duty  to  construe  the  quoted  documents  and 
determine,  whether  In  effect  they  amount  to 
a  contract  of  hiring  as  alleged  in  the  com- 
plaint The  rule  is  as  stated  by  Mr.  Justice 
McBrlde  in  Henry  v.  Barker,  61  Or.  276,  290, 
122  Pac.  298,  299: 

"But  when,  as  in  this  case,  the  contract  con- 
sists wholly  of  a  writing  or  series  of  writings 
all  admitted  to  be  genuine,  and  containing  no 
technical  terms,  the  construction  of  tbe  writiugs 
becomes  a  matter  of  pure  law  for  the  court 
Hutchison  v.  Bowler,  5  M.  &  W.  535;  God- 
dard  v.  Foster,  17  Wall.  123  [21  L.  Ed.  589J." 

Looking  at  the  whole  case  made  by  the  cor- 
respondence to  which  the  statute  restricts  us 
as  a  matter  of  evidence,  there  is  no  situation 
disclosed  where  one  party  makes  a  distinct 
proposition  to  the  other  which  is  unmistaka- 
bly and  precisely  accepted  by  the  latter  in 
the  exact  terms  la  which  it  was  offered. 
Moreover,  as  we  have  shown,  the  plaintiff 
approached  the  defendant  in  the  character  of 
a  buying  broker  and  agent  acting  and  pro- 
posing to  act  for  another  party  not  disclosed. 
There  is  nothing  in  the  writings  on  either 
side  showing  that  the  defendant  ever  assent- 
ed to  any  change  of  front  on  the  part  of  the 
plaintiff.  The  writing  of  January  6,  1914, 
signed  by  the  defendant  at  Sutherlln,  is 
consistent  only  with  the  rOle  assumed  by  the 
plaintiff  of  representing  some  one  other  than 
the  defendant  It  may  be  likened  to  the  tele- 
grams Involved  in  the  case  of  Beymer  Bau- 
man  Lead  Co.  v.  Haynes,  81  Me.  27,  16  Atl. 
326.    It  seems  that  the  plaintiff  tliere  was 
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a  wholesale  dealer  tn  paint  materials,  and 
was  represented  by  traveling  salesmen.  The 
defendants  were  retailers,  and-  telegraphed 
the  plaintiff  thus.:  "Will  you  protect  and 
guarantee  us  on  lead  until  your  agent  gets 
here?  We  are  offered  inducements."  The 
plaintiff  answered:  "Yes."  The  court,  con- 
struing the  word  "protect,"  said :  "We  are 
satisfied  that  the  meaning  of  the  expression 
was  that  the  plaintiffs  would  sell  as  low  as 
the  most  favorable  market  price  at  the  time." 
In  the  light  of  that  precedent  the  writing 
under  immediate  consideration  is  properly 
construed  only  as  an  agreement  by  Waite  not 
to  sell  the  land  for  less  than  $18.50  per  acre, 
leaving  the  plaintiff  to  get  as  much  as  it 
could  from  its  own  dlent,  the  exi)ected  pur- 
chaser. The  telegrams  in  the  Maine  case 
were  not  set  down  as  an  agreement  to  pay 
money,  but  were  held  to  be  a  stipulation  to 
maintain  minimum  prices  on  lead.  That  is 
aU  Waite  did  in  the  present  Instance,  grant- 
ing that  the  writing  he  signed  otherwise  ex- 
presses a  valid  contract.  Under  that  in- 
strument the  plaintiff  could  have  quoted  any 
price  it  chose  to  its  principal  subject  to  the 
minimum  prescribed  by  its  terms.  It  does 
not  in  any  sense  constitute  an  agreement  by 
Waite  to  pay  money  nor  a  hiring  of  the  plain- 
tiff by  the  defendant,  and  yet  hiring  is  what 
the  plaintiff  relies  upon  in  its  complaint. 

Again,  in  all  this  correspondence  there  is 
nothing  expressing  anything  paid  or  prom- 
ised or  a  condition  to  be  performed  by  the 
plaintiff  which  induced  the  defendant  to  act 
or  to  sign  any  writing.  We  might  almost 
take  Judicial  notice  that  a  real  estate  bro- 
ker Is  always  on  the  lookout  for  a  commis- 
sion from  whatever  source  it  may  come.  On 
the  other  hand,  it  is  equally  certain  that  the 
owner  of  land  usually  declines  to  pay  a  com- 
mission unless  he  has  promised  to  do  so.  To 
that  end  the  statute  was  framed  requiring 
the  agreement  to  be  reduced  to  writing  ex- 
pressing the  consideration  and  subscribed  by 
the  party  to  be  charged.  Giving  to  all  these 
writings  their  utmost  scope  as  in  effect  one 
instrument,  there  is  no  language  in  any  of 
them  amounting  to  an  expression  of  the  con- 
fdderatlon  even  by  "necessary  implication  as 
some  of  the  courts  have  put  it"  Even  the 
"commission"  mentioned  in  plaintiff's  tele- 
gram of  January  6,  1914,  may  be  the  com- 
pensation to  be  paid  by  the  purchaser  who 
was  the  client  of  the  plaintiff  as  stated  in  its 
letter  beginning  the  correspondence.  Going 
to  the  limit  of  construction  favorable  to  the 
plaintiff  in  the  direction  of  implication,  it 
cannot  be  "necessarily  implied"  that  the 
commission  mentioned  was  to  be  paid  by  the 
defendant.  • 

In  the  petition  for  rehearing  the  plaintiff 
has  cited  Bowman  v.  Wade,  64  Or.  347,  103 
Pac  72,  claiming  that  the  decision  therein 
leads  to  the  conclusion  that  a  contract  not 
measuring  up  to  the  statute  of  frauds  is  not 
always  utterly  void.  The  statute,  however, 
•ays  In  direct  terms  that  such  an  agreement 


is  void.  Moreover,  the  opinion  in  the  case 
does  not  teach  the  doctrine  ascribed  to  it 
It  was  a  case  where  the  plaintiff  averred 
that  he  had  loaned  to  the  defendant  a  sum 
of  money  to  be  repaid  in  three  years,  with 
Interest,  and  that,  as  evidence  of  the  loan, 
the  defendant  had  caused  his  demented  son 
to  execute  a  promissory  note  for  the  land 
secured  by  mortgage  on  land  to  which  be 
had  no  title.  The  defendant  himself  signed 
no  paper.  Under  these  circumstances,  on 
discovering  the  true  condition  of  affairs,  the 
plaintiff  brouglit  the  action  as  for  money  had 
and  received  seeking  to  charge  the  defendant 
directly  for  repayment  of  the  money.  On 
behalf  of  Wade  it  was  urged  that  the  agree- 
ment mentioned  was  void  so  far  as  he  was 
concerned  because  it  was  within  the  statute 
of  frauds  making  void  imder  its  provisions 
"an' agreement  that  by  its  terms  is  not  to  be 
performed  within  a  year  from  the  making 
thereot"  So  far  as  the  statute  of  frauds  is 
concerned  the  opinion  of  Mr.  Justice  Slater 
adopted  the  argument  of  Mr.  Chief  Justice 
Dixon  in  McClellan  v.  Sanford,  26  Wis.  595, 
reaching  the  conclusion  that  the  doctrine  of 
the  cases  is  that  the  provision  of  the  statute 
now  being  considered  applies  to  contracts 
not  to  be  performed  on  either  side  within  the 
year,  and  that  as  the  plaintiff  Bowman  had 
performed  his  part  of  the  contract  complete- 
ly within  the  year  by  advancing  the  money, 
the  statute  did  not  apply.  Even  this  con- 
struction was  limited  to  cases  where  the  stip- 
ulation sought  to  be  enforced  related  solely 
to  the  payment  of  a  money  consideration. 

Beyond  all  this  also  the  court  seems  to 
have  placed  Its  decision  upon  the  ground 
"that  if  it  were  held  to  be  within  the  stat- 
ute, he  [the  plaintiff]  may  recover  not  upon 
the  contract,  bnt  for  money  had  and  re- 
ceived, if  the  complaint  be  so  framed;  this  is 
undoubtedly  held  by  many  authorities"  (cit- 
ing them).  That  is  to  say,  the  fact  that  the 
plaintiff  advanced  money  to  the  defendant 
may  be  shown  and  for  the  purpose  of  nega- 
tiving the  Idea  that  it  was  made  to  liquidate 
any  obligation  which  the  payor  owed  the 
payee,  or  that  it  was  intended  as  a  gift,  evi- 
dence of  the  void  agreement  may  be  received. 
In  any  event,  the  Bowman-Wade  Case  is  not 
apropos  here  because  it  is  confined  to  cases 
where  there  is  an  effort  on  the  part  of  the 
plaintiff  to  recover  an  actual  payment  of 
money,  and  the  principle  is  restricted  to  the 
recovery  of  cash  considerations  already  paid. 
The  distinguishing  characteristic  of  that 
precedent  in  that  respect  is  wanting  here,  for 
it  is  not  pretended  that  any  mouey  passed 
between  the  parties  to  the  present  case. 

In  brief,  if  we  view  the  writings  as  an  in- 
stance of  contract  by  offer  and  acceptance, 
there  Is  no  situation  disclosed  where  one 
party  accepts  precisely  and  exactly  the  offer 
of  the  other  without  proposing  new  terms. 
Further,  the  plaintiff  having  assumed  the  at- 
titude of  a  buying  broker  seeking  for  an  op- 
tion it  has  shown  nothing  indicating  a  change 
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of  front,  and  tbls  does  not  prove  tbe  allega- 
tion that  the  defendant  hired  the  plaintiff; 
and,  finally,  there  Is  no  language  in  any  of 
the  writings,  taken  all  together,  which  ex- 
presses anything  to  be  done,  promised,  or 
performed  by  the  plaintiff  which  would  serve 
as  an  Inducement  or  consideration  sufficient 
to  satisfy  the  statute  and  charge  the  defend- 
ant 
The  petition  for  rehearing  is  overruled. 

McBRIDE,  C.  X,  and  McCAMANT,  J.,  con- 
cur. 

HARRIS,  X  (concurring  specially).  The 
writings  suggest  that  the  Great  Western 
Land  Company  might  have  occupied  any  one 
of  three  possible  positions:  (1)  As  a  purchas- 
ing broker  for  its  "client"  H.  E.  Doerlng;  (2) 
as  an  optionee,  if  such  a  term  is  permissible, 
holding  an  option  with  a  limitation  upon  the 
price  to  be  quoted  by  him;  or  (3)  as  a  sell- 
ing broker  for  Walte.  If  Walte  did  no  more 
than  to  offer  to  deal  with  the  plaintiff  as  a 
purchasing  broker  or  as  an  optionee,  it  would 
avail  the  Great  Western  Land  Company  noth- 
ing if  it  did  not  accept  such  offer.  If  the 
plaintiff  offered  to  deal  with  Walte  as  his  sell- 
ing broker  that  offer  could  not  benefit  the 
plaintiff  if  Walte  did  not  accept  it  The  com- 
plaint alleges  that  the  plaintiff  was  authoriz- 
ed and  employed  to  act  as  a  selling  broker  for 
Walte,  and  hence  by  its  pleading  the  plaintiff 
admits  that  it  did  not  accept  any  offer  that 
Walte  may  have  made  to  deal  with  the  plain- 
tiff as  a  purchasing  broker  for  its  "clients," 
or  as  the  holder  of  an  option.  If  the  plaintiff 
recovers  at  all  it  can  only  recover  by  show- 
ing that  as  a  result  of  an  offer  by  one  and  an 
acceptance  of  that  offer  by  the  other,  it  was 
authorized  and  employed  to  act  as  a  selling 
broker  for  Walte.  If  the  writings  signed  by 
Walte  disclose  nothing  but  offers  to  treat 
with  the  plaintiff  as  a  purchasing  broker  for 
its  "clients"  or  as  the  holder  of  an  option, 
the  plaintiff  cannot  prevail,  for  Walte  is  "the 
party  to  be  charged."  Looking  at  the  writ- 
ings signed  by  Waite  it  will  be  seen  that 
every  instrument  signed  by  him  proceeds  up- 
on the  theory  that  he  is  dealing  with  or  of- 
fering to  deal  with  the  Great  Western  Land 
Company  as  a  purchasing  broker  for  its 
"clients"  or  as  the  holder  of  an  option. 
Waite  never  at  any  time  agreed  to  pay  a 
commission.  The  first  letter  written  by  him 
speaks  of  an  option,  and  the  "protect"  letter 
of  January  6,  1914,  makes  it  clear,  especially 
when  construed  in  connection  with  the  plain- 
tiff's letter  of  December  20, 1913,  that  he  did 
not  consider  that  he  was  dealing  with  the 
plaintiff  as  his  selling  broker. 

It  must  be  remembered  that  the  plaintiff 
must  produce  a  writing  or  writings  contain- 
ing the  essential  terms  of  the  contract  ex- 
pressed with  such  a  degree  of  certainty  that 
it  may  be  understood  without  recourse  to 
parol  evidence  to  show  the  Intention  of  the 
parties.    Browne  on  St  of  Frauds  (5tb  Ed.) 


J  871 ;  20  Cyc.  258.  And  the  writing  or  writ- 
ings relied  upon  by  the  plaintiff  must  tend  to 
prove  and  not  disprove  the  existence  of  an 
agreement  between  the  parties  authorizing  or 
employing  the  Great  Western  Land  Company 
to  se:ll  Waite's  land  for  him  for  a  commission. 
Browne  on  St  of  Frauds  (5th  E)d.)  f  371a; 
Catterlin  v.  Bush,  39  Or.  496,  501,  69  Pac. 
706,  65  Paa  1064.  Giving  the  writings  signed 
by  the  plaintiff  a  meaning  most  favorable  to 
the  plaintiff,  and  then  examining  the  writings 
signed  by  the  defendant  it  cannot  be  said 
that  the  parties  at  any  time  made  an  agree- 
ment authorizing  or  employing  the  plaintiff 
to  sell  the  land  for  a  commission  or  compen- 
sation to  be  paid  by  Waite.  The  defendant 
is  the  party  to  be  charged,  and  the  essential 
terms  of  the  agreement  must  be  in  writing 
signed  by  him;  and  while  it  is  true  that  the 
statute  is  satisfied  by  letters  and  telegrams;, 
it  is  also  true  that  the  requirements  of  the 
statute  are  not  fulfilled  if  the  letters  and  tele- 
grams amount  to  nothing  more  than  offers 
and  unaccepted  counter  offera 

The  promise  sued  up<m  is  the  alleged  prom- 
ise of  Waite  to  pay  a  commission  for  finding 
a  purchaser.  It  is  not  claimed  that  the  plain- 
tiff paid  anything,  or  made  any  promise  to 
Walte  as  a  consideration  for  hia  alleged 
promise  to  pay  a  commission,  and  therefore 
the  alleged  service  to  be  rendered  by  the  plain- 
tiff would  be  the  consideration  for  the  prom- 
ise sued  upon.  Laying  aside  any  question 
concerning  the  expression  of  the  consid- 
eration and  viewing  the  service  to  be  per- 
formed by  the  broker  solely  as  one  of  the  es- 
sential elements  of  the  contract  it  must  of 
course,  like  the  other  essential  elements  of 
the  contract  be  stated  in  the  writing  with 
such  a  degree  of  certainty  that  it  may  be  un- 
derstood without  recourse  to  parol  evidence 
to  show  the  intention  of  the  parties;  and 
if  the  service  to  be  performed  were  so  stated 
it  would  probably  be  sufficiently  expressed  to 
satisfy  the  statute  when  viewed  as  the  «»• 
sideration  for  the  promise  sued  upon,  for  it 
would  be  difficult  to  conceive  of  a  writing 
which  would  not  either  in  terms  or  by  neces- 
sary implication  show  the  consideration  for 
the  promise  to  pay  a  commission  where  the 
service  to  be  performed  by  the  broker  is  the 
consideration  for  the  promise  of  the  owner 
and  the  writing  contains  all  the  essentials  o£ 
an  agreement  authorizing  a  broker  to  seU 
land  for  a  commission.  The  obstacle  con- 
fronting the  plaintiff  in  the  instant  caae  ia 
that  the  writings  do  not  disclose  an  agree- 
ment by  Walte  to  pay  the  plaintiff  a  commis- 
sion if  the  latter  found  a  purchaser.  If  the 
writings  did  reveal  such  an  agreement  they 
would  probably  contain  an  expression  of  tlie 
consideration,  assuming  that  the  service  of 
the  broker  constituted  the  consideration,  for 
it  is  everywhere  held,  including  Jurisdictions 
having  statutes  requiring  the  consideration 
to  be  expressed,  that  the  consideration  is  snX- 
flclently  expressed  If  it  is  "expressly  express- 
ed" or  if  it  appears  by  necessary  lofereoca 
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OBbome  y.  Baker,  84  Minn.  307,  811,  26  N.  "W. 
606,  57  Am  Bep.  65.  In  no  Joriadlctlon  Is  it 
held  tbat  the  oonsideratlcxi  Is  not  expressed 
wben  It  appears  by  necessary  Inference. 

The  petition  for  a  r^eailng  should  be  de> 
Bled. 
(87  Or.  Ml)  === 

WESBSTE3B  et  aL  ▼.  ROOEBS  et  aL 
(Supreme  Court  of  Oregon.     Feb.  26.  1918.) 

1.  SxEGTJTiON  «=>213— BzEOunoN  Salb  —  Ab 

JXmiOIAI.    &AIJB. 

Under  the  Oregon  practice,  a  sale  on  ezeca- 
tion  partakes  of  the  character  of  a  judicial  sale. 

2.  BxEoiTTiON  9=»307— Deed— TiHB  fob  Mak- 
ing. 

The  right  of  a  pnrchaser  at  snch  a  sale  to 
a  sheriff's  deed  is  not  lost  by  the  expiration  of 
tiie  time  within  which  a  second  execution  conld 
issue  on  the  judgment. 

8.  BxECUTioK  €=s>228  —  AcqiTiBmo  IiARD  at 
JuDiciAi.  Sale. 
It  was  not  fraudulent  for  a  mortgagee  of 
land,  who  on  account  of  a  great  number  of  judg- 
ment Uens  did  not  desire  to  foreclose  at  great 
expense,  to  induce  a  judgment  creditor  to  Issue 
'  an  execution  and  sell  the  land,  and  to  buy  the 
land  at  the  sale. 
4.  KsFOsifATioN    or    Ikstbumsktb    4=»11  — 

MOBTOAOES— FOBECLOSTJBX. 

A  mortgage  given  as  security  for  an  accom- 
modation "note  to  F.  and  B,"  whereas  the  note 
was  in  favor  of  W.  O.,  executed  at  the  F.  and 
B.  bank,  evidencing  a  loan  made  through  the 
good  offices  of  the  bank,  could  be  reformed  in  a 
foreclosure  sgainst  the  accommodated  party. 

6.  Tenancy  in  Coioion  «=9l9(4>— Mobtoage 
BT  One  to  Anothebt-Who  Mat  Fxtbchase 

AT  FOBECLOSUBE. 

Where  a  tenant  in  common  mortgages  his 
interest  to  another  tenant  in  common,  tiie  lat- 
ter can  buy  at  a  foreclosure  sale. 

6.  Tenawct  m  Comuon  iS=>19(3)  —  BxmNO 

INTEBEBT  Or  ANOTHEB  AT  JUDICIAL  SALE. 

A  tenant  in  common  can  bay  the  interest  of 
another  tenant  at  a  public  sale  under  execution 
without  being  charged  as  a  trustee  for  such 
tenant,  although  he  would  be  a  trustee  if  he 
bought  an  outstanding  hostile  title. 

7.  Tenancy  in  ComoN  iS=>38(8)— Judioiai. 
Sales— ADEttVAOT  or  Corbidebation— Evi- 
dence. 

Evidence  held  to  warrant  a  finding  that  a 
tenant  in  common  did  not  buy  the  interest  of 
another  tenant  at  a  judicial  sale  at  an  inade- 
quate price. 

8.  ExxcTTTiON  «=>256(1)— Sai^BS  — AonoN  TO 
Set  Abide— Laches. 

Where  the  interest  of  a  tenant  In  common 
in  real  property  is  incumbered  with  judgment 
liens  in  excess  of  its  value,  and  where  such  ten- 
ant stands  by  for  18  years  after  his  cotenant  has 
purchased  the  formePs  moiety  at  execution  sale, 
the  purchaser  paying  all  taxes  and  street  im- 
provements and  constructing  a  valuable  build- 
ing on  the  land,  the  former  will  not  be  heard 
to  attack  the  execution  sale  after  the  expiration 
of  the  liens  of  the  judgments  with  which  the 
property  is  incumbered.  A  suit  making  such  an 
attack  on  his  behalf  is  barred  by  laches. 

Department  2.  Appeal  trom  Circnlt 
Court,  Coos  County;  G.  F.  Skipworth,  Judge. 

Salt  by  Alma  Webster  and  Wlalter  H.  Web- 
ster against  S.  C.  Rogers  and  Frank  Rogers 
to  set  aside  a  sheriff's  deed  as  a  cloud  on 
title.  Decree  for  defendants,  and  plaintiffa 
appeal.    Affirmed. 

In  1890  the  defendant  B.  0.  Rogers  and  W. 
0.  Webster  contracted  for  the  purchase  of 
lots  2,  8,  6,  and  7  in  block  2  of  B.  B.  Dean  ft 


Company's  Second  addition  to  Marshfleld.  A 
deed  in  their  favor  was  executed  December  1, 
1892.  Tbey  held  the  property  as  tenants  in 
common.  Webster's  interest  in  the  property 
Immediately  became  subject  to  a  number  of 
lien&  The  first  of  these  was  a  mortgage  he 
gave  the  defendant  Rogers  May  14, 1891,  to  se- 
cure the  latter  on  an  indorsement  of  a  $500 
note  which  Rogers  signed  for  the  accommoda- 
tion of  Webster.  The  second  of  them  was  a 
Judgment  in  the  sum  of  $399.50  recovered 
against  Wlebster  by  Eichold  and  Miller  October 
8, 1892.  Sundry  other  judgments  were  docket- 
ed against  Webster  In  1892,  and  still  others 
were  recovered  later.  Webster  paid  the  Inter- 
est on  the  note  indorsed  by  Rogers  until  May 
18,  1894.  Thereafter  he  made  no  payments 
and  on  December  18, 1894,  Rogers  was  obliged 
to  meet  the  note,  paying  the  sum  of  $629.25. 
From  the  time  when  the  contract  of  pur- 
chase was  made  in  1890  Rogers  had  paid  all 
the  taxes  and  other  charges  incident  to  car- 
rying the  property.  By  1896  Webster  was  In 
his  debt  to  the  amount  of  $200  additional  on 
these  accounts.  In  1895  Webster  left  Oregon, 
acquired  a  residence  in  Arizona  and  remained 
there  until  his  death  on  October  7,  1904.  He 
was  hopelessly  insolvent  when  he  left  this 
state.  The  plaintiff  Walter  H.  Webster  is 
his  son,  and  the  plaintiff  Alma  Webster  Is  his 
granddaughter.  They,  with  Annie  Webster, 
his  widow,  are  his  hein  at  law.  In  the 
spring  of  1896  the  defendant  Rogers  consulted 
Mr.  J.  W.  Bennett  of  the  Coos  county  bar 
with  a  view  to  the  foreclosure  of  his  mort- 
gage. Mr.  Bennett  advised  him  that  so  many 
judgments  had  been  docketed  against  Web- 
ster that  the  foreclosure  of  the  mortgage 
would  be  expensive  and  burdensom&  Mr. 
Bennett  suggested  a  sale  of  the  property  un- 
der the  Eichold  and  Miller  judgment,  which 
Bennett  had  secured.  Rogers  acceded  to  this 
suggestion.  An  execution  was  sued  out,  the 
property  was  regularly  advertised  in  the 
newspaper,  which  published  notices  of  all 
sheriff's  sales,  and  on  May  14,  1896,  the  in- 
terest of  Webster  in  these  lots  was  purchased 
by  Frank  Rogers  in  trust  for  S.  C.  Rogers 
for  $40.  The  sale  was  reported  to  the  court, 
and  was  confirmed  October  13,  1896.  There- 
after S.  O.  Rogers  exercised  dominion  over 
the  property.  The  lots  were  used  for  the 
storage  of  lumber  and  stone,  permission  for 
such  use  being  given  by  the  defendant  S.  C. 
Rogers,  who  continued  to  pay  the  taxes.  He 
also  paid  a  heavy  municipal  lien  for  a  street 
improvement.  A  sheriff's  deed  In  favor  of 
Frank  Rogers  was  executed  October  29,  1906, 
and  he  conveyed  the  property  to  S.  0.  Rogers. 
On  January  11,  1904,  S.  C.  Rogers  acquired 
title  to  lots  1  and  8  in  the  same  block,  and 
in  June,  1906,  he  began  the  construction  of 
a  two-story  building  which  was  completed  the 
following  year  at  a  cost  of  $10,000,  and  which 
covers  the  lots  purchased  in  1904  as  well 
as  those  in  dispute  in  tills  case.  Since  then 
this  defendant  has  been  in  the  actual  and 
exclusive  possesslao  ot  the  property. 
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Webster  conveyed  her  dower  rlgbt  to  S.  C. 
Rogers  September  17,  1912,  for  a  considera- 
tion  of  $25.  On  May  28,  1915,  plalntlils  filed 
tbelr  complaint,  alleging  that  they  are  the 
owners  of  the  property,  and  praying  that 
the  sheriff's  deed  to  Frank  Rogers  be  set  aside 
as  a  cloud  upon  their  title.  It  will  not  be 
necessary  to  review  the  pleadings;  it  Is 
enough  to  say  that  they  were  suUlclent  to 
present  the  questions  on  which  the  case  turns. 
The  circuit  court  dismissed  the  complaint, 
and  plaintiffs  appeal. 

W.  T.  Slater,  of  PorUand  (StoU  &  Hodge, 
Of  MurshUeld,  on  the  brief),  for  appellants. 
A.  J.  Sherwood,  of  CoquiUe  (L.  A.  Liljeqvist 
and  Bennett,  Swanton  &  Bennett,  all  of 
Marshfleld,  on  the  brief),  for  respondenta 

McCAMANT,  J.  (after  stating  the  facts  as 
above).  Plaintiffs  rely  chiefly  on  the  fact  that 
the  sheriff's  deed  was  not  issued  to  Frank 
Rogers  until  October  29,  1906.  The  sale  was 
made  on  an  execution  based  on  a  Judgment 
recovered  October  3, 1892.  The  execution  was 
Issued  March  11,  1896.  A  period  of  more 
than  10  years  elapsed  between  the  date  of 
this  execution  and  the  date  of  tlie  sheriff's 
deed;  it  appears  that  no  further  e.vecutions 
were  issued  In  the  interim.  Section  241,  B. 
&  0.  Code,  then  in  force  and  since  repealed, 
was  as  follows: 

"If,  at  any  time  after  the  entry  of  judgment, 
a  puriud  ot  ten  consecutive  years  shall  have 
elapsed  without  an  executicm  being  issued  on 
such  judgment  during  such  period,  no  execution 
shall  thereafter  issue  on  such  judgment,  and 
auoh  judgment  shall  thereafter  be  conclusively 
presumed  to  be  paid  and  satisfied  unless  an  exe- 
cution be  issued  thereon  within  one  year  from 
the  passage  of  this  act." 

Plaintiffs  contend  that  a  Sheriff's  deed  can- 
not lawfully  issue  after  the  judgment  on 
which  it  is  based  has  lost)  its  vitality.  We 
are  cited  to  a  long  line  of  authority  to  the  ef- 
fect that  a  valid  sale  cannot  be  made  under 
an  execution  Issued  on  a  dead  Judgment 
Plaintiffs  cite  the  following  cases  in  supiiort 
of  their  ultimate  contention  that  when  the 
life  of  a  judgment  ends  a  sheriff's  deed  can- 
not thereafter  issue  to  consummate  a  sale 
made  while  the  judgment  was  effective.  Dix- 
on V.  Dixon,  89  App.  Dlv.  60.3,  85  N.  T.  Supp. 
609;  Mlddlesboro  Water  Co.  v.  Neal,  105  Ky. 
686,  49  8.  W.  428;  McCall  v.  White,  73  Ala. 
562;  Rucker  t.  Dooley,  49  la  377,  95  Am. 
Dec.  614;  Harmon  v.  Larned,  58  111.  169; 
Cottliigham  v.  Springer,  88  lU.  00;  Peterson 
V.  Emmerson,  135  111.  55,  25  N.  E.  842 ;  Bann 
V.  McTleman,  187  111.  193,  58  N.  E.  390; 
Bradley  v.  Llghtcap,  202  111.  154,  67  N.  E.  45. 

The  later  Illinois  cases  do  not  tend  to  sup- 
port plaintiffs'  contention,  because  they  are 
baaed  wholly  on  an  Illinois  statute  which 
forbids  the  execution  of  a  sheriff's  deed  after 
the  lapse  of  5  years  from  the  expiration  of 
the  period  of  redemption.  The  authority  of 
the  earlier  Illinois  cases  is  destroyed  for  the 
purposes  of  this  case  by  the  dedsicMi  In  Cot- 
Ongham  t.  Springer,  88  111.  90,  96,  97.    This 


case  squarely  holds  that  objection  to  a  sher- 
iff's deed  on  the  ground  here  asserted  la 
available  only  to  an  innocent  purchaser  from 
the  execution  defendant;  it  cannot  be  urged 
by  his  heirs. 

The  Alabama  case  holds  that,  when  a  sher- 
iff's deed  is  applied  for  10  years  after  the 
sale.  In  the  absence  ot  evidence  that  the  pur- 
chaser has  been  In  possession,  an  explanation 
of  the  delay  should  be  offered.  The  doctrine 
of  this  case  does  not  help  plaintiffs.  It 
abundantly  appears  that  all  acts  of  dominion 
over  the  property  in  dispute  were  exercised 
by  S.  C.  Rogers  at  all  times  after  the  sheriff's 
sale,  and  that  when  the  sheritTs  deed  was 
secured  his  possession  was  actual,  hostile, 
and  complete. 

As  we  read  the  Kentucky  case  it  does  not 
hold  that  a  sheriff's  deed  must  be  executed 
during  the  life  of  the  Judgment  under  whicb 
the  sale  is  made.  In  that  case  the  sale  was 
made  in  1853;  there  was  no  satisfactory 
proof  that  the  purchase  price  bad  ever  been 
paid;  the  defendant  in  the  writ  continued  to 
live  on  the  land  for  7  years  after  the  sale; 
the  plaintiff  In  the  writ  lived  in  the  immedi- 
ate neighborhood,  and  must  have  known  of 
the  occupancy  of  the  land ;  It  was  doubtful  U 
the  purchaser  had  ever  been  in  possession, 
but,  if  so,  he  bad  given  up  possession  prior  to 
the  Civil  War;  the  sheriff's  deed  was  execut- 
ed in  1894,  41  years  after  the  sale.  It  was 
held  that  a  conclusive  presumption  should 
be  Indulged  that  the  debtor  bad  redeemed 
from  the  sale. 

The  case  of  Dlxon  v.  Dlxon,  89  App.  Div. 
603,  607-609,  85  N.  T.  Supp.  609,  turns  largely 
on  the  fact  that  the  deed  was  executed  43  years 
after  the  sale  The  opinion  lays  some  emphasis 
on  tlie  expiration  ot  the  lien  of  the  Judgment 
before. the  issuance  of  the  deed.  Under  the 
laws  of  New  York  In  force  at  the  time  wben 
this  sale  was  made  there  was  no  reqnirem^it 
that  the  sheriff  should  report  bis  proceedings, 
nor  was  any  provision  made  for  confirmation. 
3  Rev.  Stat  N.  Y.  (5th  Ed.)  pp.  651-655.  The 
sale  which  took  place  was  an  execution,  as 
distinguished  from  a  judicial,  sale.  If  such  a 
sale  is  made  in  violation  of  law,  the  title  of 
the  defendant  is  not  disturbed,  and  the  judg- 
ment of  plaintiff  Is  not  Impaired.  Tliere  is  no 
provision  for  curing  the  defects  by  an  order 
of  confirmation  passed  after  the  expiration  of 
a  period  allowed  for  exceptions  to  the  regu- 
larity of  the  sale. 

[1,  2]  Under  the  Oregon  statute  a  sale  on 
execution  partakes  of  the  character  of  a  Judi- 
cial sale.  It  must  be  reported  to  the  court ; 
It  becomes  effective  to  start  the  period  of  re- 
demption only  wben  It  la  confirmed.  The 
Oregon  statute  allows  a  time  after  the  filing 
of  the  report  of  sale  within  which  any  party 
Interested  may  call  the  attention  of  the  court 
to  irregularities  In  the  sale.  The  confirma- 
tion of  the  sale  Is  an  acceptance  by  the  court 
of  the  bid  of  the  purchaser.  The  Judgment 
debtor  is  credited  with  the  amount  of  the 
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bid;  U  he  redeems  the  effect  of  the  sale  Is 
abtogated,  bat  the  jaOgmeut  stands  satisfied 
in  whole  or  iu  part  in  accordance  with  the 
price  for  which  the  property  Is  sold.  In  any 
event  the  Judgment  is  satisfied  to  the  extent 
of  the  purchase  price.  The  rights  of  the  par- 
chaser  are  based  on  the  price  paid  for  the 
property  and  credited  on  tbe  Judgment  In 
the  event  of  redemption  the  purchaser  re- 
c^ves  this  sum  with  interest.  He  is  not  con- 
cerned with  the  remainder  of  the  Judgment 
debt,  and  we  cannot  see  why  the  expiration 
of  its  lien  should  affect  his  right  to  a  sheriff's 
deed.  As  to  the  distinction  between  ezecu- 
ti<Mi  and  Judicial  sales,  see  17  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  856;  Rorer  on  Judicial 
Sales  (2d  Ed.)  247;  Noland  v.  Barrett,  122 
Mo.  181,  26  S.  W.  692,  43  Am.  St  Hep.  672. 

In  T&lbot  V.  Cook,  57  Or.  B35,  538,  112  Pac. 
709,  710,  Mr.  Justice  Burnett  discusses  Dix- 
on T.  Dixon,  supra,  and  distinguishes  the 
New  Toi*  law  from  the  Oregon  law  on  an- 
other ground  which  is  conclusive  of  this 
branch  of  tbe  controversy.  His  opinion 
states: 

"No  limitation  is  expressly  provided  by  our 
Code  against  the  time  withm  which  a  sheriff 
may  execate  a  deed  to  the  purchaser  at  a  fore- 
closure sale." 

The  statute  in  force  when  the  sheriCfn  deed 
to  B*rank  Rogers  was  executed,  section  1035, 
B.  &  C  Code,  is  as  follows: 

"The  former  sheriff  shall  return  all  process, 
whether  before  or  after  judgment  or  decree, 
which  he  has  fully  executed,  and  shall  complete 
the  execution  of  all  final  process  which  he  has 
begun  to  execute:  Provided,  that  in  all  cases 
where  real  property  has  been  or  may  be  sold 
ujider  execution  by  any  sheriff,  and  he  shall  fail 
or  neglect  during  his  term  of  ofiSce,  by  virtue  of 
the  expiration  thereof,  or  otherwise,  to  malce  or 
execute  a  proper  sheriff's  deed  conveying  said 
property  to  the  purchaser;  or  if  through  mis- 
take in  its  execution,  or  otherwise,  any  sheriff's 
deed  shall  be  inoperative,  the  sheriff  in  office 
at  any  time  after  such  purchaser  shall  l>e  en- 
titled to  a  deed  shall  execute  such  conveyance, 
and  such  conveyance  so  executed  shall  have 
the  same  force  and  effect  as  if  made  by  the 
sheriff  who  made  the  sale." 

A  fair  construction  of  this  statute  nega- 
tives this  contention  of  plaintiffs.  The  shei^ 
Iff  is  required  to  execute  the  conveyance  "at 
any  time  after  such  purchaser  shall  be  en- 
titled to  a  deed."  To  hold  that  the  pur- 
cbaser's  right  to  a  deed  expires  with  the  lien 
of  tbe  Judgment  under  which  the  property  Is 
sold  would  be  to  read  into  the  statute  words 
which  tbe  Legislature  has  not  written  there 
and  to  disregard  the  legislative  intent  mani- 
fested by  the  language  above  quoted. 

[3]  Plaintiffs'  charges  of  fraud  are  not 
borne  out  by  the  evidence.  The  sale  took 
place  at  a  time  when  Webster  bad  left  the 
state  and  abandoned  all  Intention  of  settling 
with  his  creditors.  He  had  executed  eight 
mortgages  for  sums  aggregating  $13,006.13. 
Six  of  these  mortgages  had  been  foreclosed 
prior  to  the  time  when  defendants  purchased 
the  property  in  dispute.  S.  C.  Rogers  had 
been  Dior«  lenient  than  most  of  Webster's 


creditors.  Webster's  Interest  in  the  property 
in  dispute  was  subject  to  the  lien  of  the 
Rogers  mortgage  for  $500,  and  to  the  lien 
of  12  Judgments  aggregating  $7,038.10.  No 
witness  gives  tbe  property  such  a  value  as  to 
allow  Webster  any  beneficial  Interest  in  It 
over  and  above  these  liens.  The  preponder- 
ance of  the  testimony  shows  that  Webster's 
half  of  tbe  property  was  worth  far  less  than 
tbe  liens  with  wiilcb  it  was  Incumbered. 
Rogers  bad  paid  all  taxes  levied  from  1S90 
to  1896.  He  was  carrying  Webster  for  $200 
in  excess  of  the  mortgage  debt  He  was  en- 
titled to  a  settlement 

Mr.  Bennett  is  not  subject  to  criticism  for 
suggesting  a  sale  under  tbe  Eichold  and 
Miller  Judgment  in  lieu  of  tbe  burdensome 
and  expensive  remedy  of  foreclosure.  The 
result  was  a  credit  to  Elcbold  and  Miller  of 
$13.75  in  excess  of  the  expenses  of  sale. 
The  Rogers  mortgage  was  the  first  lien  on 
the  land.  The  Eichold  and  Miller  Judgment 
was  an  honest  debt  The  proceeding  was 
not  collusive,  but  was  an  effort  of  a  patient 
creditor  to  make  some  salvage  on  an  indebt- 
edness which  would  have  been  wholly  lost  In 
the  absence. of  affirmative  action  on  bis  part 
The  proceedings  were  strictly  in  accord  with 
the  statute.  The  case  has  nothing  In  com- 
mon with  Conklln  ▼.  La  Dow,  S3  Or.  354,  54 
Pac.  218. 

[4]  It  is  argued  that  Webster's  mortgnge 
to  S.  C.  Rogers  was  defective,  in  that  It  de- 
scribed the  a'ccommodation  note  signed  by 
Rogers  as  "a  note  to  Flanaean  &  Bennett" 
whereas  it  was  a  note  in  favor  of  Walter 
Oldland,  executed  at  the  Flanagan  &  Ben- 
nett bank,  evidencing  a  loan  made  through 
the  good  offices  of  the  bank.  The  mortgnge 
gave  the  date,  amount,  and  maturity  of  the 
note  correctly.  It  recited  that  Rogers  sign- 
ed the  note  as  "security"  for  Webster.  It  is 
doubtful  if  this  mortgage  can  be  said  to  be 
defective  under  plaintiffs'  authorities.  See 
New  V.  Sailors,  114  Ind.  407,  410,  16  N.  B.  ■ 
600,  6  Am.  St  Rep.  632;  Bowen  v.  Ratcllff, 
140  Ind.  393,  397,  39  N.  E.  860,  49  Am.  St 
Rep.  203.  In  any  event  the  mortgage  could 
have  been  reformed  as  against  Webster  in  a 
foreclosure  suit  Bramhall  t.  Flood,  41 
Conn.  68. 

[t]  It  is  suggested  that  Rogers  as  the  ten- 
ant in  common  of  Webster  was  disqualified 
from  purchasing.  By  mortgaging  bis  tuter- 
est  in  the  property  to  Rogers,  Webster  con- 
sented that  Rogers  might  buy  at  a  foreclosure 
sale.  Twin  Lick  Co.  v.  Marbury,  91  U.  S. 
587,  590.  23  L.  Ed.  328;  Rawllngs  v.  New 
Memphis  Co.,  105  Tenn.  268,  60  S.  W.  206, 
214 ;  Preston  t.  Lougbran,  58  Hun,  210,  216, 
12  N.  T.  Snpp.  313. 

[6]  His  right  to  buy  at  a  sale  under  an 
execution  to  which  he  was  a  stranger  is  even 
clearer.  FUk  v.  Sarber,  6  Watts  &  S.  (Pa.) 
18;  Allen  v.  GUlette,  127  U.  S.  589,  596,  8 
Sup.  Ct.  1831,  32  L.  Eld.  271.  WbUe  a  ten- 
ant in  common  will  be  charged  as  a  trus- 
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tee  If  he  purchases  an  ontstandlng  hostile  ti- 
tle, the  weight  of  authority  entitles  him  to 
buy  the  moiety  of  his  cotenant  at  a  public 
sale  thereof  under  legal  process  running 
against  the  property  of  the  cotenant  Free- 
man on  Cotenancy  and  Partition  (2d  KA.) 
165;  Baird  t.  Balrd's  Heirs,  1  Dev.  &  Bat 
Bq.  (21  N.  O.)  624,  31  Am.  Dec.  899;  McNutt 
V.  Nuevo  Land  Co.,  167  Cal.  459,  466-467, 
140  Paa  6;  Starkweather  "v.  Jenner,  216  U. 
S.  624,  628,  30  Sup.  Ct  382,  64  L.  Bd.  602, 
17  Ann.  Cas.  1167. 

[7]  Plaintiffs  attacic  the  sale  on  the  ground 
of  Inadequacy  of  price.  It  appears  that 
Webster  paid  $2,400  for  his  Interest  in  the 
lots  in  controversy.  They  were  purchased 
during  a  boom,  at  a  time  when  real  estate 
sold  readily.  In  1896,  when  the  defendants 
purchased  at  sheriff's  sale,  the  boom  had  flat- 
tened out  and  property  was  unsalable  ex- 
cept at  prices  which  were  a  small  fraction  of 
former  values.  There  is  testimony  that  those 
who  were  not  obliged  to  sell  continued  to 
value  their  property  at  the  same  prices  as  lie- 
fore  the  depression,  but  the  adequacy  of  the 
price  obtained  at  a  Judicial  sale  is  to  be  test- 
ed by  comparison  with  prices  paid  for  lUce 
property  at  sales  made  at  or  about  the  same 
time.  The  property  stfld  by  the  sheriff  was 
subject  to  the  lien  of  the  Rogers  mortgage. 
On  the  day  of  sale  the  mortgage  debt  amount- 
ed to  $603.58.  The  lots  sold  subject  to  thifi 
incumbrance  for  $40.  A  previous  execution 
against  Webster  had  been  returned  nulla 
bona.  Counsel  who  controlled  this  execution 
testified  that  he  did  not  think  the  lots  were 
worth  the  amount  of  the  mortgage,  and  for 
this  reason  refrained  from  levying  upon 
them.  S.  G.  Rogers  testified  that  he  was 
willing  to  bid  a  larger  sum  than  that  for 
wQilch  the  property  was  struck  off  and  sold. 
This  circumstance  cannot  be  permitted  to  de- 
feat the  sale.  If  the  rule  were  otherwise, 
sales  at  public  auction  would  be  a  precarious 
source  of  title.  Plaintiffs  have  produced  a 
number  of  witnesses  who  appraise  the  prop- 
erty at  the  time  of  sale  at  sums  largely  in 
excess  of  the  price  paid,  and  defendant  of- 
fers evidence  to  show  that  Webster's  equity 
of  redemption  had  no  value.  The  lower 
court  found  in  accordance  with  this  latter 
testimony  that  Webster's  half  interest  in  the 
property  did  not  exceed  $400  in  value.  It  is 
sufficient  for  present  purposes  to  say  that 
the  Inadequacy  of  price.  If  any,  was  not 
gross.  Plaintiffs  are  not  entitled  to  relief 
on  this  ground.  Farmers'  Co.  v.  Oregon  Pa- 
cific Railroad  Co.,  28  Or.  44,  69,  70,  40  Paa 
1089;  Nodine  v.  Richmond,  48  Or.  527,  544, 
87  Pac.  775.  We  do  not  Intend  to  decide  that 
after  the  confirmation  of  a  sale  it  is  com- 
petent for  the  defendant  in  the  writ  or  his 
successor  in  Interest  to  attack  the  sale  on 


the  ground  of  Inadequacy  of  price.  That  the 
order  of  confirmation  concludes  this  question 
is  Intimated  In  Lelnenweber  v.  Brown,  24  Or. 
548,  652. 

[8]  The  defense  of  laches  asserted  by  the 
defendants  is  clearly  made  out.  Plaintiffs 
and  their  predecessor  in  interest  have  paid 
no  part  of  the  taxes  since  the  land  was  pur- 
chased in  1890.  A  street  assessment  of  $1,- 
008  was  paid  by  S.  C.  Rogers.  The  plaintiff 
Walter  H.  Webster  resided  in  Marshfleld  un- 
til 189&  He  knew  the  condition  of  the  real 
estate  market  and  must  have  Imown  that  at 
the  time  of  the  sale  his  father  had  no  bene- 
ficial Interest  in  the  property.  No  one  could 
think  that  at  that  time  his  father's  interest 
in  the  property  was  worth  the  amount  of  the 
liens  with  wMch  it  was  Incumbered.  He 
stood  by  until  these  liens  were  outlawed,  and 
until  9  years  after  S.  C.  Rogers  had  con- 
structed a  valuable  building  on  the  property. 
The  front  of  this  building  is  situate  on  lots 
in  which  plaintiffs  assert  no  Interest  If 
they  were  to  prevail  in  this  suit  they  would 
be  entitled  to  a  half  Interest  in  the  lots  on 
which  the  rear  portion  of  the  buUding  is  con- 
structed. The  complaint  was  filed  19  years 
after  the  sale.  In  the  meantime  the  busi- 
ness section  of  Marshfleld  had  shifted,  the 
population  had  increased,  and  the  property 
had  acquired  a  value  It  did  not  possess  in 
1896.  In  the  10  years  intervening  between 
the  sheriff's  sale  and  the  construction  of  the 
buUding,  the  possession  of  S.  C  Rogers  fell 
short  of  the  requirements  of  the  law  of  ad- 
verse possession,  but  he  exercised  dominion 
over  the  property  from  time  to  time.  There 
were  open  and  visible  marlu  of  this  domin- 
ion, notice  of  which  is  chargeable  to  these 
plaintiffs  and  their  ancestor.  Within  the 
principles  of  the  law  of  laches  as  expounded 
by  Mr.  Justice  Wolverton  in  Raymond  v. 
Flavel,  27  Or.  219,  238,  40  Pac.  168,  by 
Mr.  Justice  Moore  in  Loomls  v.  Rosen- 
thal, 34  Or.  585,  600-603,  57  Pac.  55,  and  as 
applied  by  Mr.  Justice  Bean  in  Crowley  v. 
Grant,  63  Or.  212,  221,  127  Pac.  28,  plain- 
tiffs' claim  Is  stale,  and  it  would  be  most  in- 
equitable to  adjudge  them  the  owners  of  a 
half  Interest  In  this  property.  If  the  de- 
fense of  equitable  confirmation  had  been 
pleaded,  the  case  would  fall  within  the  doe- 
trine  of  Mascall  v.  Murray,  76  Or.  637,  651, 
149  Paa  517.  Plaintiffs'  right  to  litigate 
this  controversy  in  a  court  of  equity  has  not 
been  challenged,  and  this  opinion  must  not 
be  construed  as  adjudging  that  such  right  ex- 
ists. 

The  decree  of  the  lower  court  is  affirmed. 

McBRIDB.  a  J.,  and  MOORE  and  BEAN, 
JJ.,  concur. 
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WILSON  ▼.  OITI  OF  PORTLAND  et  aL 
(Snitreme   Court  of  Oregon.     Feb.  26,   1918.) 

1.  MT7NI0IPAI,  OOBPORATIONB  «=9514(1)  — 
STBEET      Iia>B0VEU£NT8  —  REASSESSMENT  — 

Amenduent  of  JubisdictionaIj  Defects  in 

Obdinances 
Under  Portland  City  Charter,  {  400,  all 
manner  of  errors  and  irregiilarities  in  ordinances 
for  assessment  of  street  improvements  may  be 
corrected  whether  jurisdictional  or  otherwise, 
and  a  reassessment  mad%  for  pavement  already 
laid. 

2.  Municipal  Cobpobationb  «=»490— Stbset 
AssESsifENTs — Fbeeholdeb's  Riqht  to  be 
Heabd. 

Under  sudi  charter  provision,  a  freeholder 
of  Portland  sbonld  make  his  objection  to  street 
improvements  in  the  beginning,  since  it  is  never 
too  late  for  the  city  to  amend  a  defect  in  ordi- 
nance for  assessment  therefor,  provided  only 
that  somewhere  the  freeholder  has  had  oppor- 
tunity to  be  heard  before  his  property  is  taken 
for  payment  of  the  tax. 

Department  1.    Appeal  from  Circuit  Court, 
Multnomah  Oonnty;  W.  N.  Gatens,  Judge. 
Oq  rehearing.     Rehearing   denied. 
For  former  opinion,  see  169  Pac.  90. 

W.  P.  La  Roche  and  L.  E.  Latourette,  both 
of  Portland,  for  appellant.  W.  M.  Gregory, 
of  Portland,  for  respondent 

BURNETT,  X  In  his  petition  for  rehear- 
ing the  plaintiff  lays  mnch  stress  npon  the 
case  of  Murray  t.  La  Grande,  76  Or.  698, 
149  Pac.  1019,  as  being  in  direct  conflict  with 
the  former  opinion  in  the  instant  case.  In 
prescribing  the  formula  for  street  improve- 
ments the  La  Grande  charter  under  which 
the  Murray  proceedings  were  had  states  In 
Bobstance  that  when  an  Improvement  is  pro- 
poeed  a  committee  of  the  council  shall  exam- 
ine the  property  and  make  a  report  as  to  Us 
valuation  and  extent  and  of  the  benefits  to 
be  derived  thereby  on  account  of  the  propos- 
ed Improvement  After  receiving  the  report 
and  before  making  any  levy  of  taxes  to 
plaintiff  for  the  Improvement  the  council 
must  cause  notice  to  be  given  in  terms  pre- 
scribed by  the  charter,  giving  sundry  details 
not  necessary  here  to  mention,  after  which 
follows  this  language: 

"After  a  oomidiance  with  this  subdivision  the 
council  shall  be  deemed  to  have  acquired  juris- 
diction to  order  the  making  of  such  improve- 
ments." 

This  Is  the  only  maimer  and  time  prescribed 
by  the  La  Grande  charter  In  which  jurisdic- 
tion may  be  acquired.  It  Is  also  said  In  the 
same  section: 

"If  any  assessment  is  set  aride  by  order  of  any 
court  the  council  may  cause  a  new  one  to  be 
made  in  like  manner  for  the  sftme  purpose  for 
the  collection  of  the  amount  bo  assessea" 

It  will  be  noted  that  in  the  La  Grande 
charter  there  Is  but  one  time  and  place  in 
the  process  where  the  city  may  obtain  juris- 
diction; and  the  power  of  correction  vested 
in  the  council  does  not  Include  an  amendment 
to   cure   the   defect   in   the   proceedings   by 


which  the  acquisition  of  Jurisdiction  was  at- 
tempted. It  seems,  therefore,  that  one  ef- 
fort to  acquire  jurisdiction  would  exhaurt 
the  prerogative  of  the  council  in  that  partic- 
ular proceeding.  It  was  conceded  in  that 
case  that  the  city  of  La  Grande  had  not  done 
the  things  prescribed  by  Its  charter  as  the 
necessary   foundation  of  jurisdiction. 

[1]  The  authority  of  the  city  of  Portland 
under  its  charter  is  much  more  extensive  and 
far-reaching.  As  pointed  out  in  the  former 
opinion,  section  400  of  the  Portland  Charter 
empowers  the  municipality  to  correct  all 
manner  of  errors  and  irregularities  whether 
they  be  "jurisdictional  or  otherwise."  The 
distinction  between  the  two  charters  is 
found  in  the  fact  that  in  that  of  La  Grande 
there  Is  provided  but  one  point  in  the  pro- 
cedure where  the  city  can  acquire  jurisdic- 
tion for  any  purpose  and  beyond  which  it 
cannot  retrace  its  steps  In  its  effort  to  amend 
its  errors;  whUe  that  of  Portland  enables 
the  municipality  to  go  back  and  begin  again 
eren  to  rectify  any  ladi  of  authority  not  ex- 
cepting the  absence  of  jurisdiction  Itself. 
In  brief  the  Portland  charter  i>ermlts  cor- 
rection of  jurisdictional  defects,  while  that 
of  La  Grande  under  consideration  In  the  Mur- 
ray Case  did  not 

So  It  Is  a  possible  event  that  acting  either 
directly  or  through  the  agency  of  contractors 
the  (^t7  may  have  laid  down  a  pavement  as 
stated  in  the  complaint  herein  before  discov- 
ering its  mistake  in  supposing  It  had  acquired 
authority  to  do  so.  Tet  It  is  not  powerless  to 
escape  the  consequences  of  such  a  blunder,  al- 
though the  effort  to  extricate  Itself  may  in- 
volve the  exercise  of  the  taxing  power.  The 
complaint  does  not  differentiate  the  plain- 
tiff's grievance  from  such  circumstances.  He 
argues  that  a  mere  volunteer  might  pave  a 
street  and  the  dty  could  pay  for  it,  but  his 
complaint  does  not  state  such  a  case.  That 
question  Is  not  presented  on  the  record  be- 
fore us,  and  we  make  no  intimation  what 
the  decision  should  be  if  the  dty,  as  an  act 
of  Its  sovereignty,  should  adopt  some  com- 
pleted but  unauthorized  work  of  the  kind 
which  it  deemed  of  real  pnbllc  benefit,  and 
aa  an  exercise  of  its  taxing  prerogative 
should  essay  to  lay  a  special  impost  with 
which  to  raise  funds  to  pay  for  it 

[2]  Under  the  present  Portland  charter  It 
behooves  the  freeholder  to  be  vigilant  in  re- 
spect to  street  improvements  in  his  vicinity 
and  resist  them  In  their  Inclpiency  tf  he  has 
cause  for  doing  so.  He  cannot  safely  wait 
until  a  pavement  is  Installed  and  then  for 
the  first  time  begin  to  object,  for  that  is  one 
of  the  things  the  city  can  put  In  the  street 
and  make  him  pay  for.  It  may  err  in  Its  ef- 
fort to  acquire  authority  over  the  adjacent 
property  in  the  l>eglnDlng,  but  It  seems  to  be 
a  case  of  "never  too  late  to  mend,"  and  the 
municipality   may    return   again   and   again 
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to  the  tapk  until  It  reaches  the  desired  re- 
sult, always  provided  that  somewhere  In  the 
process  the  freeholder  has  an  opportunity  to 
be  heard  before  his  property  Is  taken  for  pay- 
ment of  the  tax. 
The  petition  for  rehearing  Is  overruled. 

McBRIDB,  O.  X,  and  BENSON  and  BAB- 
BIS,  iJ.,  concur. 


(88  Or.  654) 

SEBVICB  et  aL  t.  SUMPTER  VALLEY  KT. 
CO.* 

<Sapreme   Court   of   Oregon.     Feb.   26,   1918.) 

1.  Carriebs  iS=»202— Bim,  or  Lading — Iktee- 
STATE  OB  Intrastate. 

A  bill  of  lading  is  not  conclusive  of  the 
character  of  the  shipment  bb  interstate  or  in- 
trastate commerce,  but  it  may  be  considered  as 
a  circumstance  with  other  incidents  of  the  trans- 
action on  the  qaestion;  the  issue  being  one  of 
fact  for  the  jury,  unless  the  evidence  is  conclu- 
sive. 

2.  Tbiai,  «=3244(2)  —  Inbtbuotiohs  —  Sin- 
gling Out  Evidence. 

Requested  instructions,  selecting  particular 
pieces  of  testimony  and  charging  the  jury  whol- 
ly thereon,  when  there  are  other  circumstances 
proper  for  its  consideration,  is  an  invasion  of 
the  province  of  the  jury. 

3.  Commerce    ®=>27(4)   —   Intbbbtate   Cou- 
MERCE— Common  Control. 

Shipments  over  defendant's  road  wholly 
within  the  state  were  not  necessarily  interstate 
commerce,  depending  on  whether  the  acts  were 
done  under  a  common  control,  management,  or 
arrangement  for  a  continuous  shipment  from  one 
state  to  another,  merely  because  the  lumber  was 
destined  for  points  outside  of  the  state,  as  shown 
by  notations  on  the  bills  of  lading,  and  was  at 
the  terminus  of  defendant  delivered  to  a  con- 
necting line  and  by  it  carried  out  of  the  state 
and  delivered ;  and  it  paid  defendant  its  charges 
for  its  haul. 

4.  Carriers    «=>202    —    Ovebchabgis    roB 
Freioiit^Intebest. 

Interest  should  not  be  allowed  on  a  claim 
for  overcharge  in  freight  rates. 

6.  Abatement  and  Revival  «=>75(1)  —  Sub- 
stitution  OF  Parties — Effect  attkb  Bk- 
vehsal. 
The  substitution  in  the  appellate  court  of 
parties  for  the  plaintiff  corporation,  because  of 
the  expiration  of  the  five  years  after  its  disso- 
lution within  which  it  could  wind  up  its  affairs, 
is  only  for  the  purpose  of  appeal,  and  so  after 
reversal  there  must  be  a  substitution  in  the  trial 
court. 

6.  Abatement  and  Bbvival  «=»75(1)  —  Sub- 
stitution or  Parties— New  Pleading. 

Substitution  in  the  trial  court  for  a  plain- 
tiflF  corporation  which  has  become  defunct,  of 
its  stockholders,  for  which  leave  must  be  ob- 
tained, must  be  not  merely  by  insertion  of  their 
names  in  the  complaint,  but  by  allegations  there- 
in showing  their  right  to  recover,  on  which  de- 
fendant may  take  issue. 

7.  Appeal  and  Error  €=>193(9) — Objections 
Below— Want  of  Cause  of  Action. 

Objection  that  the  complaint  does  not  state 
fncfs  sufficient  to  constitute  a  cause  of  action, 
excepted  bv  L.  O.  L.  {  72,  from  the  grounds  of 
objection  that  shall  be  deemed  waived  if  not  tak- 
en by  demurrer  or  answer,  may  be  made  for  the 
first  time  on  appeal. 


8.  Appeal  and  Error  «=s193(9)  —  Objec- 
tions Below — Want  of  Cause  of  Action. 

Where  names  of  parties  are  written  into  a 
complaint  as  substituted  for  plaintiff,  without 
any  allegations  showing  right  in  them  to  recov- 
er, the  ground  of  objection,  relative  to  right  to 
raise  it  for  the  first  .time  on  appeal,  is  that 
the  complaint  does  not  state  a  cause  of  action, 
and  not  that  the  substituted  parties  have  not 
legal  capacity  to  sue,  which  applies  to  minority, 
insanity,  or  the  like. 

9.  Abatement  and  Revival  «=>77— Substi- 
tution OF  Parties— Order— Etfect. 

An  order  of  the  trial  court  that  certain  per> 
sons  are  substituted  as  'plaintiffs  amounts  to  no 
more  than  permission  to  them  to  proceed  in 
their  own  right,  and  does  not  dispense  with  ne- 
cessity of  their  stating  a  cause  of  action  in 
themselves. 

10.  Appeal  and  Ebbob  «=>112 — Void  Judo- 

IfBNT. 

Appeal  may  be  taken  from  a  Told  judgment 

11.  Abatement  and  Revival  ^»74(6)  — Re- 
mand ON  Appeal — Continuance  of  Action 
BY  Substituted  Parties. 

The  greatest  effect  that  a  remand  for  new 
trial,  after  it  appears  that  plaintiff  corporation 
has  become  defunct,  can  have,  relative  to  right 
to  continue  the  action  by  substitution  of  the 
corporation's  successors  in  interest  as  plaintiffs, 
is  to  extend  to  such  time  the  commencement  of 
the  year  limited  by  L,  O.  L.  S  38,  for  allowing 
the  same. 

In  Banc;  Appeal  from  Circuit  Court,  Baker 
County;  Dalton  Biggs,  Judge. 

Action  by  Robert  Service  and  others,  sub- 
stituted for  the  Service  &  Wright  Lumber 
Company,  against  the  Sumpter  Valley  Ball- 
way  Company.  Judgment  for  plainttSa,  and 
defendant  appeala    Reversed. 

The  Service  &  Wright  Lumber  Company,  a 
corporation,  commenced  an  action  against  tbe 
defendant  railway  company  on  September  11, 
1909,  to  recover  what  the  former  claimed  was 
an  excess  over  what  was  reasonable  which 
was  charged  to  and  paid  by  it  on  lumber 
transtmrted  by  tbe  defendant  for  the  plalntift 
between  Deer  Creek  siding  and  Baker,  in 
Baker  county,  Or.  From  an  adverse  judg- 
ment the  defendant  appealed,  and  secured  a 
reversal  In  an  opinion  reported  In  67  Or.  63, 
135  Pac.  639.  A  second  trial  in  tbe  drcalt 
court  again  resulted  In  a  judgment  for  the 
plaintiff,  and  on  appeal  the  action  was  dis- 
missed on  the  ground  that  as  the  record  dis- 
closed the  plaintiff  corporation  had  been  dis- 
solved more  than  five  years  prior  to  filing  the 
amended  answer  stating  that  fact.  81  Or.  32, 
149  Pac.  531,  152  Pac.  2W,  158  Pac.  175.  At 
this  juncture  Robert  Service  aud  others,  urg- 
ing substitution  for  the  first  time,  applied  to 
this  court  to  be  substituted  for  tiie  original 
plaintiff  corporation  whicb  had  been  dissolved 
as  hereinafter  stated,  aud  by  an  ex  parte  af- 
fidavit gave  as  grounds  therefor  that  all  the 
debts  of  the  concern  had  been  paid,  and  that 
they  were  Its  only  stockholders.  On  this 
showing  they  were  substituted,  and  their  mo- 
tion for  a  rehearing  In  this  court  was  grant- 
ed. Tbe  judgineut  of  tbe  circuit  court  was 
again  reversed  for  the  reasons  stated  in  the 
first  opinion. 
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We  bere  set  down  the  chronology  of  this 
litigation  as  foUowa:  The  alleged  caase  of 
action  In  favor  of  the  original  plaintiff  cor- 
poration accrued  May  27,  1906;  the  resolu- 
tion of  Its  stockholders  to  dissolve  it  was 
adopted  May  3,  1007 ;  the  secretary  of  state 
issued  his  dissolution  certificate  May  7,  1007; 
the  original  acUon  was,  commenced  Septem- 
ber 11,  1009;  the  first  Judgment  of  the  cir- 
cuit court  was  rendered  November  3,  1911; 
the  defendant's  first  appeal  was  perfected 
April  20,  1012;  the  period  of  five  years  from 
the  dissolution  of  the  corporation  ended  May 
7,  1012;  the  original  reversal  of  the  cause 
on  appeal  to  this  court  was  rendered  Septem- 
ber 30,  1913;  the  second  circuit  court  judg- 
ment was  entered  January  9,  1914;  the  ac- 
tion was  dismissed  In  this  court  June  16, 
1915 ;  the  petition  of  Robert  Service  and  oth- 
ers to  this  court  to  be  substituted  was  allow- 
ed October  22,  1915,  and  the  cause  was  set 
for  rehearing;  the  original  opinion  of  Sep- 
tember 30,  1913,  was  adopted  and  the  Judg- 
ment was  reversed  June  20,  1916;  the  Judg- 
ment from  which  the  present  appeals  were 
taken  was  rendered  In  the  circuit  court  De- 
cember 22, 1916,  and  both  parties  appealed. 

John  L.  Rand,  of  Baker,  and  W.  Lair 
Thompson,  of  Portland  (Snow,  Bronaugb  & 
Thompson,  of  Portland,  on  the  briefs),  for 
appellant  Samuel  Wiilte,  of  Portland,  and 
Robert  Service,  of  Baker,  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  On  the  appeal  of  the  defendant  there 
are  three  questions  to  be  treated:  (1)  Wheth- 
er and  to  what  extent  the  question  of  Inter- 
state commerce  Is  involved  In  this  case ;  (2) 
the  correctness  of  the  circuit  court's  Instruc- 
tion to  the  jury,  to  the  effect  that.  If  they 
found  for  the  plaintiff,  they  should  allow  in- 
terest from  May  27,  1906,  to  the  date  of  the 
verdict;  and  (3)  whether  the  stockholders 
of  the  original  plaintiff  corporation  have 
been  properly  substituted  therefor  so  as  to 
maintain  this  action. 

So  far  aa  the  first  question  is  concerned  it 
Is  embodied  in  the  defendant's  assignments 
of  error  numbered  3,  4,  and  5.  Under  the 
third  assignment  It  contends  that  the  court 
erred  In  refusing  to  give  this  Instruction: 

"^e  jury  is  instructed  that,  eliminating  the 
four  local  abipments  to  which  your  attention  has 
been  directed,  the  bills  of  lading  isBued  by  the 
defendant  for  all  shipments  prior  to  the  5th  of 
May,  1905,  were  contracts  for  interstate  trans- 
portation, and  that  under  the  provisions  of  the 
act  of  Congress  approved  February  4,  1887,  and 
the  acts  amendatory  thereof,  and  the  decisions 
of  the  federal  courts  defining  the  meaning  of 
these  acts,  plaintiffs  cannot  recover  for  any 
freight  paid  to  the  defendant  for  the  transporta- 
tion called  for  in  said  bills  of  lading." 

The  fourth  and  fifth  assignments  predicate 
error  upon  the  court's  refusal  to  give  in- 
structions 21  and  22  requested  by  the  de- 
fendant and  here  set  down  as  follows : 

"(21)  The  plaintiflE  Robert  Service  has  testified 
that  the  bulk  of  the  contents  of  800  of  the  cars 
which  came  down  over  the  line  of  the  defendant 


[  from  Deer  Creek  spur  to  Baker  was  transferred 
{  on  arrival  at  Baker  to  broad  gauge  cars  in  which 
I  the  lumber  left  the  state  of  Oregon  for  ship- 
ment to  consignees  from  whom  the  Service  & 
Wright  Lumber  Company  had  received  orders. 
I  instruct  you  that  the  carriage  of  the  shipments 
of  lumber  referred  to  in  the  foregoing  testimony 
{  was  interstate  commerce,  and  that  under  the 
provisions  of  the  act  of  Congress  approved  Feb- 
ruary 4,  1887,  and  the  acts  amendatory  thereof 
and  the  decisions  of  the  federal  courts  defining 
the  meaning  of  the  said  acts  of  Congress,  plain- 
tiffs cannot  recover  for  any  freight  which  may 
have  been  paid  on  any  of  the  said  800  cars. 

"(22)  The  plaintiff  Robert  Service  has  testified 
that  the  bulk  of  the  contents  of  800  of  the  cars 
which  came  down  over  the  line  of  the  defend- 
ant from  Deer  Creek  s^ur  to  Baker  was  trans- 
ferred on  arrival  at  Baker  to  broad  gauge  cars 
in  which  the  lumber  left  the  state  of  OreRon  for 
shipment  to  consignees  from  whom  the  Service 
&  Wright  Lumber  Company  had  received  or- 
ders. 1  instruct  you  that  under  this  evidence 
the  bulk  of  the  contents  of  the  800  Sumpter  Val- 
ley cars  referred  to  which  were  transferred  to 
the  broad  gauge  cars  and  went  out  ot  the  state 
of  Oregon  were  carried  in  interstate  commerce, 
and  that  plaintiffs  cannot  recover  in  this  case 
for  any  freight  which  the  Service  &  Wright 
Lumber  Company  may  have  paid  for  the  car- 
riage from  Deer  Creek  spur  to  Baker  of  the  balk 
of  the  said  800  cars  so  transferred.  I  instnict 
you  that  the  provisions  of  the  act  of  Congress  of 
date  February  4,  1887,  regulating  interstate 
commerce,  and  the  acts  amendatory  thereof  and 
the  decisions  of  the  federal  courts,  defining  the 
meaning  of  these  statutes  preclude  the  recovery 
by  plaintiff  of  any  freight  so  paid  by  the  Serv- 
ice &  Wright  Lumber  Company." 

At  all  the  times  mentioned  In  this  litigation 
the  defendant  owned  and  operated  a  railway 
from  Baker,  In  Baker  county.  Or.,  to  a  ter- 
minus west  of  that  town,  all  within  the  state 
of  Oregon.  The  shipments  in  question  were 
made  from  what  Is  known  as  Deer  Creek 
spur  to  Baker.  It  Is  conceded  that  four 
carloads  of  lumber  never  went  beyond  the 
latter  point,  but  were  disposed  of  to  the  local 
trade  there.  Some  evidence  Is  In  the  record 
also  to  the  effect  that  at  least  the  bulk  of 
the  contents  of  800  of  the  defendant's  cars 
was  Immediately  shipped  out  of  the  state  by 
another  railroad  passing  through  Baker,  and 
that  when  the  cars  of  the  defendant  arrived 
there  laden  with  the  lumber  of  the  Service  & 
Wright  Lumber  Company  the  agents  of  that 
corporation  took  charge  of  the  lumber  and 
loaded  It  upon  cars  procured  by  it  from  the 
other  railroad  company  upon  which  It  was 
shipped  out  of  the  state.  Mr.  Robert  Service, 
the  principal  witness  for  the  plaintiff,  testl- 
lied  to  the  effect  that  In  every  Instance  when 
any  of  the  lumber  in  question  arrived  at 
Baker  in  the  defendant's  cars  It  was  set  or 
spotted  on  the  track  where  It  was  unloaded 
or  where  portions  of  It  could  be  transferred, 
and,  as  soon  as  It  was  spotted,  the  plaintiff 
corporation  by  its  agents  took  charge  of  It, 
had  complete  control  of  It,  sold  It  In  Baker 
If  it  wished,  or  shipped  It  wherever  It  pleas- 
ed, and  did  with  It  as  It  wanted  to.  There 
is  In  evidence,  as  shown  by  the  bill  of  ex- 
ceptions, a  letter  of  the  defendant  compa- 
ny written  by  Its  general  passenger  and 
freight  agent  addressed  to  the  original  plain- 
tiff corporation  as  follows: 
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"Baker  Oity,  Oregon,  April  24,  1905. 

"Service  &  Wright  Lumber  Co.,  Baker  City, 
Oregon— Gentlemen:  Replying  to  yours  of  the 
20th  inst.:  The  transfer  of  lumber  from  our 
cars  to  standard  gauge  cars,  and  the  selection  of 
those  standard  gauge  cars  for  such  transfer 
purposes,  has  been  entirely  with  yourselves  for  a 
long  time  past.  You  have  made  your  shipments 
from  mill  on  Deer  creek  to  Baker  on  our  cars. 
At  Baker  you  have  made  requisition  upon  O.  R. 
&  N.  Co.  for  such  standard  gauge  cars  as  yon  saw 
fit,  and  when  such  cars  were  designated  to  us  by 
O.  R.  &  N.  Co.  yardmaster,  we  have  spotted 
them  convenient  to  your  lumber,  on  our  cars, 
for  transfer.  When  the  transfer  was  made  by 
you,  we  were  notified  and  the  standard  gauge 
car  loaded  was  and  has  been  set  over  on  0.  R. 
&  N.  Co.  tracks  by  our  switch  crew.  We  have 
assumed  no  responsibility  whatever  for  the  lum- 
ber in  any  manner,  except  to  move  it  over  to 
O.  R.  &  N.  tracks  when  notified  by  yon  to  do 
80.  after  its  arrival  at  Baker. 

We  are  under  no  obligations  to  transfer  lum- 
ber, or  any  other  shipment,  as  a  matter  of  fact, 
from  our  tracks  to  O.  R.  &  N.  Co.  or  vice  versa. 
We  agree  to  responsibility  for  its  arrival  at 
Baker  station,  but  our  responsibility  then  ceases. 
We  have  no  contract  with  the  O.  R.  &  N.  Co. 
by  which  we  can  demand  any  certain  kind  or 
number  of  cars,  or  at  any  particular,  time  or 
day.  We  cannot,  and  will  not,  agree  to  assume 
any  responsibility  for  lumber  shipments  trans- 
ferred Rom  our  cars  to  standard  gauge  cars, 
or  for  losses  or  damages  arising  from  overweight, 
anderweights,  less  than  minimum  charge  ship- 
ments, or  from  any  cause  whatever,  from  the 
time  such  shipments  are  received  by  us  at  Baker 
and  expense  bills  or  freight  charges  made  out. 
If  yon  make  a  shipment  of  lumber  of  such 
lengths,  sizes  and  quantities  that  it  is  next  to 
impossible  to  transfer  to  a  standard  gauge  car, 
unless  such  car  is  of  a  size  that  calls  for  a  mini- 
mum weight  over  and  above  the  actual  weight 
of  lumber — that  will  be  your  loss — if  any  such 
there  be,  and  not  oars. 

"We  will  not  agree  to,  or  be  responsible  for, 
securing  from  O.  B.  &  N.  Co.  any  particular 
kind  or  class  of  car,  small  or  large,  box,  flat  or 
stock,  for  transfer  purposes  for  any  particular 
lumber  shipment,  to  go  forward  at  any  particu- 
lar time  or  date,  or  to  contain  any  certain  quan- 
ti^  in  weight  or  measurement  of  lumber ;  but 
will  use,  handle  and  place  in  position  for  trans- 
fer purposes  such  cars,  and  only  such  cars  as 
may  be  designated  and  set  off  on  joint  tracks  for 
our  use  by  O.  R.  &  N.  Co.  yardmaster.  In 
.  short,  we  do  not  propose  to  assume  any  risk  or 
liability  for  matters  which  we  cannot  control  or 
direct.  The  securing  or  providing  of  standard 
gauge  cars  of  any  particular  kind  for  transfer 
purposes  is  one  of  the  matters  we  cannot  control 
or  direct. 

"It  is  my  understanding  that  for  some  time 

Sast  you  have  made  direct  demand  of  O.  R.  & 
r.  Co.  for  such  cars  you  have  needed  from  time 
to  time,  it  being  agreed  and  understood  that  you 
should  do  so,  in  order  that  we  could  not  prop- 
erly be  accused  of  not  assigning  to  you  an 
equitable  number  and  kind  of  cars,  that  were 
turned  over  to  us  by  O.  R.  &  N.  Co.  I  supposed 
that  matters  were  working  along  smoothly,  and 
that  all  causes — supposed  or  real— for  dissatis- 
faction removed. 
"We  positively  refuse  to  make  any  change  to 

S resent  arrangements  that  will,  or  may,  bring  a 
ability  to  us,  for  loss  or  damage"  resulting  from 
any  act  done  or  performed  by  any  person,  our 
employ6  or  otherwise,  during  the  act  of  transfer 
from  our  cars  to  standard  gauge  and  delivery 
of  same  to  O.  R.  &  N.  Co. 
"Tours  truly, 

"Sumpter  Valley  Railway  Co., 
"Per  Joseph  Barton,  G.  P.  &  F.  A." 
Asotber  letter  from  ^neral  counsel  for  the 
defendant  to  a  member  of  tbe  Interstate 


Commerce  Commission  was  also  put  in  evi- 
dence over  defendant's  objection.  Tois 
letter  appears  at  large  in  67  Or.  p.  80,  1.15 
Pac.  539,  reporting  the  first  opinion  In  this 
case,  and  need  not  be  here  r^eated.  It  ia 
sufficient  to  say  of  it  that  it.  constitutes 
a  strict  disclaimer  on  the  part  of  the  defend- 
ant that  it  was  engaged  in  or  concerned 
with  interstate  commerce  so  as  to  be  sub- 
ject to  the  jurisdiction  of  the  Interstate  Com- 
merce  Commission. 

Of  the  bUls  of  lading  alluded  to  in  the 
first-quoted  Instruction  requested  by  the  de- 
fendant it  Is  enough  to  say  that  they  all  re- 
quired lumber  to  be  transpprted  from  Deer 
Creek  spur,  Or.,  to  Baker  City,  Or.  They 
were  all  signed  by  the  defendant  as  the 
carrier  and  by  the  plaintiff  as  the  shipper. 
The  printed  conditions  In  all  of  them  w6re 
substantially  identical.  On  one  form,  under 
the  head  of  "Consignee,  Marks  and  Desti- 
nation," was  inserted  the  name  and  address 
of  a  consignee  outside  of  the  state  of  Oregon. 
On  a  second,  under  the  same  head,  was  put  in 
the  name  of  the  original  plaintiff  corporation, 
with  its  address  at  Baker  City,  Or.,  and 
under  the  description  of  the  article  shipped 
was  a  notation,  "Adams-Pelgerrin  Co.  Ship 
to  Sho^one,  Ida.,  Destlnaticm,  Twin  Falls, 
Ida."  On  the  thirid  no  name  appeared  under 
the  head  noted,  but  with  the  description  of 
the  article  were  these  words,  "Chicago  Lium- 
ber  &  Coal  Co.,  Oakley,  Kansas." 

[1]  The  substance  of  the  defendant's  con- 
tention is  that  on  such  bills  of  lading  and  the 
testimony  alluded  to  in  the  requested  in- 
structions the  circuit  court  ought  as  a  mat- 
ter of  law  to  have  decided  conclusively  tha't 
the  transaction  was  interstate  commerce 
which  would  oust  the  state  court  of  Juris- 
diction. It  is  conceded  by  boUi  parties  that 
if  in  very  truth  the  shipments  in  question 
were  part  of  commerce  between  the  states, 
any  dispute  or  any  question  in  relation  there- 
to must  be  determined  by  the  Interstate 
Commerce  Commission  in  the  first  instance 
and  not  by  the  state  court  The  question 
with  which  we  are  concerned  at  present  is 
whether  on  the  record  before  us  the  question 
of  interstate  commerce  is  purely  one  of  law 
to  be  declared  by  the  court  peremptorily.  It 
is  Indeed  true  that  the  construction  of  con- 
tracts and  the  declaration  of  their  legal 
effect  is  the  exclusive  province  of  the  court ; 
but  it  Is  equally  true  that  on  federal  ques- 
tions where  the  United  States  courts  have 
construed  congressional  enactments  the  state 
courts  are  bound  to  follow  the  same.  As 
to  the  first  instruction  the  question  is 
whether  the  court  should  say  as  a  matter 
of  law  that  the  bills  of  lading  as  described 
above  were  conclusive  on  the  nature  of  the 
transaction  making  it  interstate  commerce  be- 
yond cavil.  We  might  content  ourselves  with 
the  decision  on  this  point  when  the  case  was 
before  us  in  Service  &  Wright  Lumber  Co.  v. 
Sumpter  Valley  Ry.  Co.,  67  Or.  63,  84,  135 
Pac.  539;  but  counsel  have  again  present- 
ed the  matter  with  an  array  of  authorittea 


Digitized  by  ^OOQIC 


Or.) 


SERVICE  V.  SUMPTER  VALLEY  BY.  00. 


205 


which  we  have  atadlously  examined  and  here 
review: 

The  decision  in  Atchison,  T.  &  S.  F.  Ry.  v. 
Harold,  241  U.  S.  371,  36  Sup.  Ct  665,  60  L. 
Ed.  1050,  was  rendered  June  5,  1916.  The 
case  Involved  a  carload  shipment  of  corn 
from  Yanka,  Neb.,  to  Topeka,  Kan.,  in  care 
of  the  plaintiff.  An  interstate  bill  of  lading 
was  Issued.  While  the  com  was  in  transit 
over  the  Union  Pacific  Railway,  the  holder 
surrendered  the  bill  of  lading  to  an  agent 
of  the  Santa  F6  in  Kansas  City,  Mo.,  and 
took  another  bill  treating  the  car  as  being 
at  the  latter  place,  though,  in  fact,  it  was 
yet  In  transit  to  Topeka.  The  Supreme  Court 
of  the  United  States  looked  past  the  terms 
of  both  bills,  and  classed  the-  shipment  as 
interstate  because:  (1)  The  firm  to  be  noti- 
fied of  the  shipment  was  at  Kansas  City, 
Mo.;  (2)  there  was  no  person  at  Topeka  to 
whom  the  same  was  consigned;  and  (3)  the 
first  bill  having  the  direction  "O/o  S.  F. 
for  shipment,"  it  was  apparent  that  the  move- 
ment was  not  intended  to  stop  at  Topeka, 
but  that  It  should  go  farther  as  directed 
by  the  indorsee  of  the  first  bill  of  lading 
while  In  transit.  There  was  no  intrastate 
bill  of  lading  in  the  case.  The  same  teurt 
on  June  10,  1913,  decided  the  case  of  the  R. 
R.  Com.  of  La.  V.  Tex.  &  Pac.  Ry.,  229  U.  8. 
336,  33  Sup.  Ct  837,  57  L.  Ed.  1215.  That 
was  a  suit  in  the  United  States  courts  to  en- 
join the  enforcement  of  penal  orders  of  the 
state  Railway  CommlBslon  of  Louisiana. 
Certain  logs  and  staves  were  delivered  to 
ipilways  ,at  various  points  in  Louisiana 
c4Hisigned  to  parties  in  New  Orleans,  who 
were  engaged  In  exporting  such  stufC  to 
Europe.  The  railway  transportation  was 
wholly  within  the  state,  and  the  bills  of  lad- 
ing 'were  all  Intrastate.  The  shipments 
passed  through  the  hands  of  two  railway 
companies,  and  by  the  order  of  the  consignees 
were  delivered  at  New  Orleans  directly  to 
steamers  plying  to  European  ports.  The 
property  was  all  the  time  In  the  physical 
custody  of  the  transportation  companies,  and 
not  within  that  of  the  consignees.  No  de- 
murrage was  charged  for  delay  beyond  the 
four  days'  free  time  allowed  by  the  state 
BaUway  Commission  for  intrastate  shipments, 
and  they  all  paid  the  usual  charges  for  han- 
dling in  transshipment  of  foreign  exports. 
The  merchandise  was  Intended  by  the  ship- 
pers for  foreign  export  The  pith  of  the  de- 
cision was  in  these  words: 

"The  principle  enunciated  in  the  cases  was 
that  it  IS  the  essential  character  of  the  com- 
merce, not  the  accident  of  local  or  through  bills 
of  lading,  which  determines  federal  or  state  con- 
trol over  it  And  it  takes  character  as  inter- 
state or  foreign  commerce  when  it  is  actually 
started  in  the  course  of  transportation  to  anoth- 
er state  or  to  a  foreign  country.  The  facts  of 
the  case  at  bar  bring  it  within  the  ruling." 

The  court  sitting  in  equity  assumed,  as  it 
bad  the  right,  to  decide  the  fact  and  held 
that  it  was  not  concluded  as  a  matter  of  law 
by  the  terms  of  the  bills  of  lading  in  deter- 
mining whether  It  was  Interstate  or  intra- 


state commerce.  In  1913  Tex.  &  N.  O.  R.  R. 
Co.  V.  Sabine  Tram.  Co.,  227  U.  S.  HI,  33 
Sup.  Ct  229,  57  L.  Ed.  442,  wus  decided. 
That  also  was  a  trial  by  the  court  The  lum- 
ber was  shipped  from  Ruliff  to  Beaumont  by 
one  railroad,  and  thence  by  another  to  Sa- 
bine on  Intrastate  bills  of  lading.  On  arrival 
at  Sabine,  by  direction  of  the  firm  that  had 
bought  the  lumber  en  route  by  paying  draft 
with  bills  of  lading  attached,  the  loaded 
cars  were  at  once  run  on  about  one  quarter 
of  a  mile  beyond  the  railroad  station  to  a 
dock  where  the  lumber  was  unloaded  within 
reach  of  ship's  tackle  by  which  It  was  taken 
aboard  as  cargo  for  foreign  export  The 
court  considered  the  usual  course  of  business 
connected  with  such  shipment,  and  the  fact 
that  the  parties  took  advantage  of  the  longer 
free  time  allowed  for  moving  foreign  ex- 
ports from  cars  to  ships  over  that  for  han- 
dling domestic  freight.  It  was  held  that  the 
facts  that  the  bills  of  lading  were  wholly  in- 
trastate and  the  railroad  transportation  en- 
tirely within  the  state  of  Texas  were  not 
controlling  in  the  matter.  In  other  words,  a 
construction  of  the  bills  of  lading  was  not 
decisive  of  the  character  of  the  shipment, 
wfiether  Interstate  or  intrastate.  The  Den- 
ver &  R.  G.  Ry.  Co.  V.  Interstate  Com.  Com- 
mission (Com.  C.)  195  Fed.  968,  was  decided 
April  0,  1912.  The  Missouri  Pacific  Railway 
carried  a  carload  of  beer  from  St.  Louis,  Mo., 
to  Pueblo,  Colo.,  on  its  local  waybill  charging 
Its  own  local  rate.  The  waybill  showed  Baer 
Bros.  Merc.  Co.  as  consignee,  and  LeadvIUe, 
Cola,  as  the  destination  of  the  shipment. 
At  Pueblo  the  car  was  put  on  an  interchange 
track,  where  the  Missouri  Pacific  and  Den- 
ver &  Rio  Grande  delivered  carload  traflJe 
to  each  other.  The  former  road  then  deliv- 
ered to  the  latter  a  transfer  sheet  showing 
consignor,  point  of  shipment's  origin,  weight 
and  contents  of  the  car,  together  with  the 
name  of  consignee  and  destination.  The  lat- 
ter road  then  took  the  car  and  moved  It  to 
LeadvIUe  on  a  local  waybill  of  Its  own, 
charging  its  own  freight  rate  separately,  and 
also  noting  consignor,  consignee,  and  desti- 
nation, together  wtth  the  back  charges  of 
the  Missouri  Pacific.  The  usual  course  of 
business  was  for  each  road  to  collect  for 
the  other  all  the  latter's  unpaid  charges  or. 
If  charges  were  prepaid,  for  the  collector  to 
account  to  the  other,  all  being  subject  to  dally 
settlement.  Notwithstanding  the  Denver  & 
Rio  Grande  operated  only  within  Colorado 
on  its  own  local  waybill  and  had  no  Joint 
rate  with  eastern  connections  for  Colorado 
points,  yet  the  Commerce  Court  disregarded 
the  local  waybill  under  which  the  Denver  Sc 
Rio  Grande  operated,  and  held  that  the  facta 
showed  Interstate  commerce.  The  proceed- 
ing was  a  suit  in  which  all  the  Issues  were 
determined  by  the  court  and  turned  upon 
a  question  of  fact  not  upon  a  legal  construc- 
tion of  the  waybill.  It  Is  said  in  Penn.  Ry. 
Co.  T.  aark  Bros,  Coal  Mining  Oa,  238  U. 
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S.  456,  35  Sup.  Ct.  896,  58  li.  Ed.  1406,  de- 
cided in  June,  1915: 

"In  determining  wbettier  commerce  is  inter- 
state or  intrastate,  regard  must  be  bad  to  its 
essential  character.  Mere  billing,  or  the  ^lace 
at  which  the  title  passes,  is  not  determinative." 

What  is  known  as  the  "lake  cargo"  coal 
case  (R.  R.  Com.  v.  Worthlngton,  225  U.  S. 
101,  82  Sup.  Ct  653,  56  L.  Ed.  1004),  decided 
in  1912,  wag  where  the  Railroad  Commission 
of  Ohio  undertook  to  fix  railroad  rates  for 
transportation  of  coal  from  interior  points 
in  that  state  to  coal  bunkers  at  Huron,  Ohio, 
to  t>e  transported  by  steamers  to  other  states 
as  required.    The  court  said: 

"The  question  is,  then,  one  of  fact.  •  *  • 
It  is  true  that  the  shipper  transports  the  coal 
ordinarily  upon  bills  of  lading  to  himself,  or  to 
another  for  himself,  at  Huron  on  Lake  Erie. 
The  so-called  'lake  cargo  coal'  is  necessarily 
shipped  beyond  Huron.  If  it  stops  there,  an- 
other and  higher  rate  applies." 

The  court  then  considered  tlie  circumstanc- 
es of  a  lower  rate  applied  to  the  transporta- 
tion, including  the  loading  on  the  steamers 
and  trimming  the  cargo,  whenever  the  coal 
went  out  of  the  state.  The  court  disregard- 
ed as  not  conclusive  the  fact  that  the  coal 
was  billed  only  to  Huron  and  distinguished 
Gulf,  etc.,  Ry.  Co.  v.  Texas,  204  U.  S.  403, 
27  Sup.  Ct.  360,  51  L.  Ed.  540,  invoIWng  a 
siiipment  of  corn  between  two  points  in  Tex- 
as where  the  court  held  tliat  the  Interstate 
transportation  from  another  state  had  been 
completed  under  a  contract  to  deliver  the 
com  at  Texarkana,  Tex.,  and  that  when  sold 
there  the  buyer's  shipment  of  it  to  Gold- 
thwaite,  Tex.,  constituted  a  new,  independent 
Intrastate  shipment  Tex.  &  Pac.  Ry.  Co.  v. 
Lengbehn  (Tex.  Civ.  App.)  158  S.  W.  244,  de- 
cided in  1013,  also  ignores  local  bills  of  lad- 
ing as  nonconclusive.  Galveston,  etc.,  Ry.  v. 
Carmack  (Tex.  Civ.  App.)  176  S.  Wu  158,  de- 
cided in  1915,  involved  a  shipment  of  horses 
from  Alpine,  Tex.,  destined  to  Little  Kock, 
Ark.    The  court  there  said  : 

"There  is  no  merit  in  the  contention  that  it 
was  an  intrastate  shipment  The  fact  that  ap- 
pellant [common  carrier]  only  obligated  itself 
to  transport  the  animals  to  San  Antonio  does 
not  affect  the  interstate  oharacter  of  the  ship- 
ment   It  was  clearly  interstate  in  its  nature." 

In  1911  was  decided  S.  P.  Terminal  Co.  ▼. 
Interstate  Commerce  Com.,  219  U.  S.  498,  31 
Sup.  Ct  279,  55  L.  Ed.  310.  The  terminal 
company  bad  some  docks  at  Galveston  form- 
ing a  connecting  link  in  transportation  of 
freight  from  interior  Texas  points  to  the 
seaboard,  and  thence  by  ship  to  otber  states 
and  countries.  It  did  not  charge  defendant 
Young  the  same  dockage  rates  as  it  did  oth- 
ers in  bandllng  oil  cake  and  meal,  but  leas- 
ed to  him  one  of  tbe  piers  at  such  an  an- 
nual rental  that  be  was  enabled  to  make  a 
profit  of  30  or  40  cents  per  ton  of  such  prod- 
uce over  the  average  gain  of  his  competitors 
In  sucb  transaction.  In  a  suit  by  tbe  Inter- 
state Commerce  Commission  to  enjoin  opera- 
tions under  tbe  lease  as  discriminative  on 
tbe  i>art  of  tbe  terminal  company,  it  was 


urged  that  the  transportation  was  not  intei- 
state  commerce,  and  that  the  commission 
therefore  bad  no  antbority  in  tbe  matter 
because,  among  other  reasons,  tbe  oil  cake 
was  bauled  to  tbe  Galveston  docks  on  intra- 
state waybills  only,  there  unloaded,  ground 
into  meal,  and  sacked  for  water  carriage. 
The  court  considered  all  tbe  circumstances 
affecting  the  business,  including  tbe  fact  tbat 
the  premises  on  whlcb  the  docks  were  lo- 
cated had  been  dedicated  substantially  for 
tbe  establishment  of  terminal  facilities  for 
certain  railroad  and  steamship  systems. 
The  court  refused  to  be  bound  by  the  con- 
struction of  the  local  bills  of  lading  under 
which  tbe  products  were  brought  to  Galves- 
ton, and  found  from  all  tbe  evidence  as  a 
fact  that  tbe  transactions  constituted  Inter- 
state commerce.  Lusk  v.  Atkinson.  268  Mo. 
109,  186  S.  W.  703,  decided  in  1916,  was  a 
proceeding  to  review  tbe  action  of  the  Mis- 
souri Public  Service  Commission  fixing  the 
rates  to  be  charged  on  shipments  of  ties 
gathered  at  various  points  In  tbat  state,  car- 
ried by  railroad  to  a  station  called  Com- 
merce, and  afterwards  sent  into  other  states 
to  fill  contracts  for  delivery  there.  Dispos- 
ing of  tbe  contention  that  tbe  business  was 
not  interstate  commerce,  after  reviewing  the 
precedents,  tbe  Supreme  Court  of  Missouri  in 
tbat  case  said: 

"In  order  to  determine  this  question,  it  is  im- 
portant and  necessary  to  ascertain:  (1)  What 
was  tbe  motive  or  intention  of  the  shipper? 
(2)  And  what  was  the  object  and  purpose  to 
which  the  shipment  was  devoted?  These  two 
tests  necessarily  determine  the  nature  of  the 
shipment  as  being  interstate  or  intrastate,  and 
they  were  bad  in  mind  in  each  of  tbe  foregoing 
cnses,  wherein  the  court  passed  upon  that  ques- 
tion.'' 

It  is  hornbook  law  tbat  intent  and  purpose 
are  always  questions  of  fact.  In  1916  was 
decided  Alabama  Great  So.  Ry.  v.  McFadden 
(D.  C.)  232  Fed.  1000.  The  case  was  decided 
on  a  rule  for  Judgment  for  want  of  sufficient 
affidavit  of  defense.  Tbe  facts  were  admit- 
ted, in  substance,  that  loose  cotton  was 
bought  by  the  defendants  at  various  points  in 
Alabama  and  shipped  on  local  bills  of  lading 
to  Birmingham,  Ala.,  for  compression,  when 
it  was  shipped  on  new  bills  of  lading  to  New 
Orleans.  The  through  rate  allowed  from  Al- 
bertvllle,  the  origin  of  tbe  shipment  to  New 
Orleans  was  57  cents  per  hundred.  Tbe  local 
rate  from  AlbertvUle  to  Birmingham  was  11 
cents,  and  from  Birmingham  to  New  Orleans 
32  cents,  a  total  of  43  cents,  which  defend- 
ants were  told  by  plaintifTs  agent  was  the 
correct  one,  and  which  they  paid.  Tbe  rail- 
road company  brought  action  to  recover  the 
difference  between  57  cents,  tbe  rate  estab- 
lished by  tbe  Interstate  Commerce  Commis- 
sion, and  43  cents,  actually  paid.  The  court 
disregarded  tbe  local  waybills,  and  consid- 
ered all  tbe  circumstances  as  questions  of 
fact  On  appeal  to  the  Third  Circuit  Court 
of  Appeals,  tiie  affirmance  of  tbe  decision  of 
tbe  District  Coiurt  was  made  largely  to  de- 
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pend  upon  the  fact  that  the  cotton  remained 
all  the  time  In  the  cnstody  of  the  carrier  who 
unloaded  and  compressed  It,  under  a  provi- 
sion of  the  bill  of  lading  giving  It  that  privi- 
lege, after  which  It  continued  the  transporta- 
tion. The  decision  attaches  a  great  deal  of 
importance  to  the  fact  that  the  shippers  did 
not,  as  they  might,  take  the  cotton  into  their 
possession  at  Birmingham,  the  terminal  nam- 
ed in  the  intrastate  bill  of  lading.  Mc- 
Fadden  v.  Ala.  Grt  So.  Ry.  Ck>.,  242  Fed.  562, 
154  C.  C.  A:  338. 

We  recall  the  testimony  in  the  case  at  bar 
to  the  etfect  that  when  the  lumber  arrived  at 
Baker  the  original  plaintiff  corporation  took 
physical  custody  of  it  and  had  complete  con- 
trol of  it  The  clear  eftect  of  the  opinion  In 
the  case  last  cited  is  to  make  such  evidence 
sufficient  to  take  to  the  Jury  the  question  of 
fact  involved  in  determining  whether  the 
transaction  was  one  of  Interstate  commerce. 
In  1601  was  decided  Cutting  v.  Fla.  Ry.  & 
Xar.  Ca  (C.  C.)  46  Fed.  641.  This  was  a  suit 
in  equity  where  the  Interveners  besought  the 
court  to  direct  its  receiver  of  an  Insolvent 
railroad  company  to  return  the  excess  of 
what  he  had  charged  over  the  rate  fixed  by 
the  state  Railroad  Commission  on  shipments 
of  oranges  from  points  within  the  state  to  an- 
other intrastate  point  and  thence  to  other 
states.  The  court  laid  aside  as  negligible  the 
local  bills  of  lading,  and  held  that,  where 
the  fruit  was  shipped  to  plaintiff's  agent  at  a 
point  within  the  state,  and  be,  without  taking 
custody  of  it,  merely  had  It  reblUed  to  con- 
signees in  other  states,  the  business  was  in- 
terstate commerce,  notwithstanding  the  local 
bills  of  lading.  Swift  &  Co.  v.  U.  S.,  196  U.  S. 
375.  35  Sup.  Ct.  276,  49  L.  Ed.  518,  decided 
January  30,  1905',  was  a  suit  to  restrain  re- 
peated violations  of  the  law  against  unlawful 
combinations  In  restraint  of  trade.  The  bills 
of  lading  were  not  considered.  The  court 
there  held  that  when,  as  in  that  case,  cattle 
are  shipped  from  one  state  to  another  without 
change  or  delay  except  enough  to  secure  a 
buyer  at  some  stockyard  en  route,  and  when 
this  is  a  typical,  constantly  recurring  course 
of  trade  It  constitutes  interstate  commerce,  at 
least  where  a  resident  of  one  state  purchases 
from  an  Inhabitant  of  another.  In  April, 
1887,  the  case  of  Ex  parte  Koehler  (C.  C.).30 
Fed.  867,  was  decided  by  the  late  Judge 
Deady.  It  Involved  a  petition  to  Instruct  the 
receiver  of  the  Oregon  &  California  Railroad 
Company  in  reiq)ect  to  his  duty.  The  Oregon 
Railway  &  Navigation  Company's  steamers 
carried  freight  from  San  Francisco,  Cal.,  to 
Portland,  Or.,  where  the  receiver  took  It  and 
carried  it  over  the  railroad  wholly  within 
the  stsite  to  its  ultimate  destination  on  Its 
own  bills  of  lading.  B<ach  carrier  fixed  and 
collected  its  own  charges  independent  of  the 
other,  and  they  were  not  under  a  common 
control  or  management  The  learned  Judge 
decided   that: 

"So  long  as  the  railway  and  steamer  are  each 
operated  under  a  separate  and  distinct  control. 


making  its  own  rates,  and  onlv  liable  for  the 
carriage  and  safe  delivery  of  the  guods  at  the 
end  of  its  own  route,  the  act  does  not  apply  to 
the  transaction.  To  make  these  carriers  sub- 
ject to  the  act,  the  railway  and  vessel  must,  as 
therein  provided,  be  operated  or  used  under  a 
'common  control,'  a  control  to  which  each  alike 
is  subject,  and  by  which  rates  are  prescribed 
and  bills  of  lading  given  for  the  carriage  of 
goods  over  both  routes  as  one." 

About  ten  years  later  was  handed  down 
an  opinion  in  United  States  v.  Colorado  & 
N.  W.  Ry.  Co.,  157  Fed.  821,  85  C.  O.  A  27, 
15  L.  R.  A  (N.  S.)  167,  18  Ann.  Cas.  893.  It 
was  a  case  to  recover  a  penalty  for  viola- 
tion of  the  federal  Safety  Ap|)liance  Act  (U. 
S.  Comp.  St  leie,  I  8605  et  seq.).  Judge  San- 
bom  points  out  that  the  construction  of  the 
Interstate  Commerce  Act  (section  8563  et 
seq.)  does  not  affect  the  construction  to  be 
given  to  the  safety  appliance  law.  He  indi- 
cates two  classes  of  carriers  operating  with- 
in a  single  state  and  engaged  in  transporting 
articles  of  interstate  commerce: 

"(a)  Those  who  conducted  that  transportation 
with  another  or  other  carriers  under  a  common 
control,  management,  or  arrangement  for  a 
continuous  carriage,  or  Bhipmeat;  and  (b) 
those  who  conducted  such  transportation  alone, 
or  with  other  carriers  without  any  common  con- 
trol, management,  or  arrangement  for  such  a 
carriage  or  shipment" 

He  then  shows  that  the  Interstate  com- 
merce law  applies  only  to  the  first  class, 
while  the  other  act  Includes  both;  that  the 
two  enactments  are  not  in  pari  materia  be- 
cause the  first  relates  to  contracts  and  rates 
of  transportation,  while  the  second  has  ref- 
erence to  the  construction  of  the  cars  and 
engines  employed  to  carry  interstate  com- 
merce in  any  form.  The  evils  attacked  in 
the  former  were  flivorttlsm  and  discrimina- 
tion in  contracts  for  carriage,  while  those  in 
the  latter  were  injuries  to  employ^  on  ac- 
count of  defective  car  equipment  The  case 
is  not  an  authority  on  matters  involved  in 
the  one  at  bar.  In  U.  &  v.  IIL  Terminal 
Co.  (D.  0.)  168  Fed.  546,  decided  in  1909. 
there  was  an  indictment  for  transporting  in- 
terstate commerce  without  filing  its  schedule 
of  rates  with  the  Interstate  Commerce  Com- 
mission. The  defendant's  road  was  wholly 
within  the  state  of  Illinois,  but  by  its  plea 
of  guilty  it  admitted  that  it  was  hauling 
shipments  of  merchandise  moving  entirely  by 
rail  on  a  continuous  passage  from  one  state 
to  another.  Louisville  &  Nashville  B.  Co.  t. 
Behlmer,  175  U.  S.  648,  20  Sup.  Ct  209,  44 
U  Ed.  309,  was  decided  in  1900.  On  ship- 
ments of  hay  from  Memphis,  Tenn.,  by  vari- 
ous roads  through  Summerville,  S.  C,  to 
Charleston,  S.  C,  the  participating  roads 
shared  in  a  rate  common  to  Summerville  and 
Charleston,  but  for  the  shorter  route  to  Sum- 
merville there  was  added  to  this  and  exclu- 
sively appropriated  by  the  local  road  the  rate 
from  Charleston  back  to  Summerville.  It 
was  held  to  be  Interstate  commerce  subject- 
ing the  charges  to  revision  by  the  Interstate 
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Commerce  Commission  because  the  entire 
transportation  was  continuous  by  railways 
operating  under  a  common  arrangement  for 
through  traffic.  A  similar  case  Is  that  of  the. 
Cincinnati,-  N.  O.  &  Tex.  Pac.  Ry.  r.  Inter- 
state Commerce  Commission,  162  U.  S.  184, 
16  Sup.  Ct  700,  40  Lu  Ed.  935,  decided  In 
1896.  In  the  latter  case  the  plaintiff  In  er- 
ror oi>erated  a  railway  from  Cincinnati, 
Ohio,  to  Chattanooga,  Tenn.  The  Western  & 
Atlantic  Ry.  Company  owned  a  road  extend- 
ing southerly  from  Chattanooga,  to  Atlanta, 
Ga.,  and  from  there  the  Georgia  Railroad 
Company  operated  a  third  line  easterly 
through  Social  Circle,  to  Augusta,  Ga.,  the 
latter  road  being  entirely  within  the  limits 
of  that  state.  The  three  roads  made  a  com- 
mon Joint  rate  of  $1.07  per  hundred  from 
Cincinnati  to  either  Atlanta  or  Augusta, 
which  they  divided  among  themselves  In  cer- 
tain proportions.  For  shipments  from  Cin- 
cinnati, Ohio,  to  Social  Circle,  11.37  was 
charged,  being  the  $1.07  to  Atlanta  which  it 
divided  between  the  first  two  roads  to  the 
exclusion  of  the  last  one,  which  collected  an 
additional  30  cents  for  its  own  use,  whicb 
was  its  state  established  rate  on  shipments 
originating  at  Atlanta  and  sent  to  Social  Cir- 
cle. The  court  held  that  whether  the  Geor- 
gia company  was  engaged  in  Interstate  com- 
merce depended  upon  whether  what  it  did 
was  done  "under  a  common  control,  manage- 
ment, or  arrangement  for  continuous  car- 
riage or  shipment."  Under  the  Interstate 
commerce  law  as  it  then  stood.  It  was  held  In 
that  case  to  be  competent  for  a  local  road 
situated  entirely  within  a  state  to  haul 
freight  coming  from  another  state,  and  that, 
too.  Independent  of  any  control,  except  that 
of  Its  home  state,  provided  its  transportation 
was  undertaken  in  good  faith  as  a  new  and 
Independent  enterprise.  On  the  other  hand. 
If  the  local  road  had  elected  to  become  a 
party  to  a  contract  or  arrangement  with 
roads  In  other  states  to  carry  foreign  freight 
by  agredng  to -receive  the  goods  on  foreign 
through  bills  of  lading  and  to  participate  in' 
through  rates,  it  thereby  made  its  trackage 
part  of  a  continuous  line  for  the  carriage  of 
a  through  shipment,  and  so  became  amenable 
to  federal  control  under  the  Interstate  com- 
merce law.  In  1908  appeared  the  opinion  of 
the  Interstate  Commerce  Commission  in  Lan- 
ing-Uarris  Coal  &  Grain  Co.  v.  Mo.  Pac.  Ry., 
13  Interst  Com.  R.  154.  The  plaintiff  ship- 
ped two  cars  of  coal  from  Springfield,  IlL. 
to  Kansas  City,  Mo.,  via  the  Wabash  Rail- 
way, a'nd  after  arrival  at  the  latter  place 
forwarded  both  of  them  by  the  Missouri  Pa- 
cific Railway  to  points  in  Kansas.  The 
through  Joint  rate  from  Springfield  to  the 
Kansas  points  was  13.73,  while  the  sum  of 
the  local  rate  from  Springfield  to  Kansas 
City,  plus  that  from  Kansas  City  to  Kansas 
points,  was  $3.50.  The  two  roads  charged 
the  higher  through  rate.  The  commission 
considered  the  intent  of  the  shipper  in  deter- 


mining the  rate  antUcaUe,  and,  awardicg 
reparation  for  excessive  charges,  said: 

"From  the  facts,  it  is  clear  that  the  com- 
plainant intended  these  as  strictly  local  sbip- 
menta,  and  no  evidence  was  offered  by  defendant 
to  controvert  this  contention.  It  is  true  that 
complainant  was  unable  to  say  positively  wheth- 
er or  not  these  particular  cars  of  coal  had  been 
add  by  it  prior  to  the  time  they  reached  Kan- 
sas City,  but  it  is  a  fact  that  no  orders  were 
given  to  the  defendant  to  carry  the  coal  to  any 
other  points  until  after  it  had  actually  reached 
Kansas  City.  •  •  •  The  billingof  both  ship- 
ments here  concerned  was  to  Kansas  City. 
*  *  *  They  might  have  been  held  there,  the 
cars  unloaded,  and  the  coal  sold  at  Kansas 
City." 

As  a  question  of  fact  the  commission  found 
that  the  transportation  was  composed  of  two 
local  shipments,  and  applied  the  local  rates 
Instead  of  the  established  Joint  one.  In  Re 
Through  Routes  &  Through  Rates,  12  In- 
terst Com.  R.  163,  a  section  of  the  syllabus 
reads  thus: 

"Existence  of  a  through  route  is  to  be  deter- 
mined by  the  incidents  and  circamstances  of  the 
shipment,  such  as  the  billing,  the  transfer  from 
one  carrier  to  another,  the  collection  and  divi- 
sion of  transportation  charges,  or  the  use  of  a 
proportional  rate  to  or  from  junction  points  or 
basin-g  points.  These  incidents  nsmed  are 
not  to  be  regarded  as  exclusive  of  others  which 
may  tend  to  establish  a  carrier's  courae  of 
business  with  respect  to  through  shipments." 

Morgan  v.  Mo.,  K.  4  T.  Ry.  Co.,  12  Interst. 
Com.  R  525,  was  decided  in  1907.  Owing  to 
local  competition  the  company  made  a  spe- 
cial low  rate  on  shipments  of  live  stock  from 
Crowder  City,  Ind.  T.,  to  Kansas  City,  Mo. 
At  the  same  time  it  had  Joint  rates  with  oth- 
er roads  from  points  west  of  Crowder  City  to 
Kansas  City,  which  were  greater  than  the 
sum  of  local  rates  to  Crowder  City,  plus  the 
special  low  rate  from  thence  to  Kansas  City. 
The  commifision  sustained  the  right  to  diiarge 
the  Joint  rate  on  shipments  orig^inating  west 
of  Crowder  City  without  reduction  on  ac- 
count of  the  special  low  rate  named.  An- 
swering the  contention  that  this  would  al- 
low shippers  from  the  west  to  take  their  cat- 
tle out  of  the  cars  at  Crowder  City,  immedi- 
ately run  them  bade  into  the  same  cars,  and 
forward  them  to  their  destination  at  Kansas 
City  on  the  special  rate,  the  commission  said: 
"There  seems  to  be  no  doubt  as  to  the  right 
of  the  shipper  to  consign  a  shipment  to  a  giv- 
en point,  pay  charges  upon  it,  assume  cnstwly, 
and  take  possession  of  the  property,  and  later 
resblp  it  to  another  point  under  rates  lawfully 
applicable  to  such  reshipment.  A  carrier  or 
carrier's  agent  may  not,  however,  act  as  for- 
warding or  reconaigning  agent  for  a  shipper  for 
the  purpose  of  evading  or  defeating  the  terms  or 
purposes  of  the  law  or  in  such  manner  as  to 
defeat  or  evade  the  intent  of  the  law.  To  do 
that  would  be  to  resort  to  one  of  the  devices 
prohibited  in  the  act" 

The  doctrine  to  be  drawn  from  all  these 
decisions  is  that  a  bill  of  lading  la  not  con- 
clusive of  the  character  of  the  shipment  yet 
the  instruction  requested  and  specified  in  the 
third  assignment  of  error  would  require  the 
trial  Judge  to  say  as  a  matter  of  law,  based 
a^nc  upon  the  bill  of  lading  In  question,  that 
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tfie  transaction  was  one  of  Interstate  com- 
merce so  as  to  oast  the  state  court  of  Juris- 
diction. If  sach  a 'document  Is  Inconclusive 
in  one  case  It  Is  Inconclusive  in  others.  The 
clear  reason  of  the  cases  cited  is  to  the  effect 
that  the  bill  of  lading  may  be  considered  as 
a  circumstance  with  other  incidents  of  the 
transaction  throwing  light  on  the  question  of 
fact  whether  it  be  Interstate  or  intrastate 
commerce.  Notwithstanding  the  declaration 
of  defendant's  general  counsel  and  Its  freight 
and  passenger  agent  disclaiming  all  authority 
over  or  in  connection  with  the  shipment  be- 
yond Its  own  lines  and  the  testimony  of  Ser- 
vice to  the  effect  that  his  company,  the  orig- 
inal plaintiff,  took  actual  charge  and  custody 
of  all  the  lumber  at  Baker,  we  are  asked  to 
disregard  all  this  and  direct  the  court  be- 
low to  say  as  a  matter  of  law  that  the  trans- 
action was  interstate  commerce.  At  the  least 
these  Items  of  testimony  to  which  allusion 
has  Just  been  made  were  sufficient  to  carry 
this  disputed  question  of  fact  to  the  Jury. 
That  the  issue  of  whether  the  transaction  Is 
interstate  commerce  or  not  Is  oae  of  fact  to 
be  determined  by  the  Jury  under  proper  In- 
structions is  tanght  also  by  State  v.  Taber 
Lumber  Co.,  101  Minn.  186, 112  N.  W.  214, 13 
li.  It  A.  (N.  S.)  800;  Tredway  v.  Klley,  32  Neb. 
496,  49  N.  W.  268,  29  Am.  St  Rep.  447,  note ; 
Commonwealth  v.  People's  Ehcpress  Co.,  201 
Mass.  564,  88  N.  B.  420,  131  Am.  St  Rep.  416. 
In  our  Judgment  there  is  at  least  some  testi- 
mony to  be  considered  on  both  sides  of  the 
question  about  interstate  commerce;  and, 
however  great  the  preponderance  in  its  favor 
as  estimated  by  the  defendant,  we  cannot  say 
that  its  showing  Is  so  conclusive)  as  rightly 
to  call  from  the  trial  court  a  peremptory  di- 
rection to  the  Jury  to  find  against  the  plain- 
tiff on  that  point 

[2]  Moreover,  all  the  Instructions  referred 
to  in  assignments  3,  4,  and  6  are  subject  to 
the  criticism  that  they  sought  to  advise  the 
Jury  of  the  effect  of  certain  acts  which,  be- 
cause of  the  nature  of  the  controversy,  were 
prominent  when  there  was  other  evidence  in 
the  case  which  properly  could  be  considered 
In  the  same  relation.  The  court  cannot  select 
any  particular  piece  of  testimony,  and  charge 
the  Jury  wholly  upon  that,  when  there  are 
other  circumstances  proper  for  its  considera- 
tion. Stanley  v.  Smith,  16  Or.  605,  16  Pa& 
174;  Patterson  v.  Hoyden,  17  Or.  238,  21  Pac. 
129,  3  L.  R.  A.  529,  U  Am.  St  Rep.  822; 
Crossen  v.  Oliver,  41  Or.  605,  69  Pac.  308; 
State  V.  Deal,  43  Or.  17,  70  Pac.  534;  Kellogg 
T.  Ford,  70  Or.  213,  139  Paa  757;  Saratoga  In  v. 
Co.  V.  Kern,  76  Or.  243,  148  Pac.  1125.  The 
principle  is  thus  aptly  stated  in  the  syllabus 
to  Chnrcb  t.  MelvlUe,  17  Or.  413,  21  Pac.  387: 

'Unless  evidence  is  by  law  conclusive  npon 
the  parties,  it  would  be  error  for  the  trial  court 
to  select  a  single  fact  or  part  of  the  evidence 
where  there  wag  a  conflict,  and  instruct  the 
Jnry  that  they  must  find  their  verdict  on  that 
tact  alone,  and  in  a  particular  way.    Such  an 
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instmction  wonid  be  an  invadon  of  the  rights 
of  the  Jury." 

In  cases  like  the  present  it  is  peroilsslble 
for  the  court  to  state  to  the  Jury  a  hypothet- 
ical case  covering  the  entire  contention  of 
each  party,  and  to  declare  to  the  Jury  that  if. 
they  find  such  to  he  the  fact  the  law  will  be 
as  directed  by  the  court  If  the  testimony  is 
indisputably  all  one  way,  the  court  can  di- 
rect a  verdict  according  to  the  admitted 
facts;  but  where  there  is  any  material  dis- 
pute about  the  facts,  or  where  reasonable 
men  legitimately  may  draw  different  conclu- 
sions from  a  given  state  of  facts,  the  deci- 
sion of  the  ultimate  question  In  dispute  in  a 
Jury  case  must  be  left  to  the  Jurors.  There 
was  no  error  in  refusing  the  instructions  al- 
luded to  in  the  third,  fourth,  and  fifth  assign- 
ments of  error  because  they  each  Invaded  the 
province  of  the  Jury. 

[3]  Besides  all  this,  it  is  not  directly  al- 
leged in  the  answer  that  the  acts  therein  de- 
scribed were  done  imder  a  common  control, 
management  or  arrangement  for  a  contin- 
uous shipment  from  one  state  or  territory  of 
the  United  States  to  any  other  state  or  terri- 
tory. It  Is  said  that  the  lumber  "was  con- 
signed and  destined  for  points  outside  of  the 
state  of  Oregon,"  as  shown  by  the  bills  of  lad- 
ing made  out  by  the  plaintiff  and  signed  by 
the  defendant's  representative;  that  the  lum- 
ber was  delivered  to  a  connecting  line  of  rail- 
road at  Baker  for  the  purpose  of  being  trans- 
ported by  that  carrier,  by  whom  it  was  car- 
ried to  points  outside  of  the  state  and  deliv- 
ered; and  that  the  connecting  carrier  paid  to 
the  defendant  its  charges  for  the  haul  from 
Deer  Creek  spur  to  Baker.  As  the  statute 
then  stood,  all  these  things  might  have  been 
done  without  there  being  any  common  con- 
trol, management  or  arrangement  for  a  con- 
tinuous carriage.  The  pleading  is  silent  on 
the  point  of  the  transaction  being  the  result 
of  common  control.  The  statements  in  the 
answer  narrate  matters  which  would  no 
doubt  be  receivable  in  evidence  as  circum- 
stances tending  to  prove  common  control,  but  ' 
this  ultimate  fact  Is  not  stated.  That  the 
things  alleged  in  the  answer  in  that  behalf 
do  not  necessarily  constitute  interstate  com- 
merce is  shown  by  Heiserman  v.  Burlington 
R.  Co.,  68  Iowa,  732,  18  N.  W.  903;  United 
States  V.  Geddes,  131  Fed.  452,  65  C.  0.  A. 
320;  Interstate  Com.  Com.  v.  Bellaire,  etc., 
R.  Co.  (C.  C.)  77  Fed.  942 ;  Coe  v.  Errol,  116  U. 
S.  517,  e  Sup.  Ct.  475,  29  L.  Ed.  716 ;  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  8.  82,  28  Snp. 
Ct  266,  47  Ii.  Ed.  349. 

[4]  It  was  error  to  allow  Interest  on  the 
sort  of  claim  described  In  the  complaint  The 
qnestion  was  considered  and  decided  in  Sar- 
gent V.  Am.  Bank  &  Trust  Co.,  80  Or.  16,  38, 
154  Paa  759,  156  Pac.  431. 

[S,  S]  It  remains  to  consider  whether  sub- 
stitution was  effected  in  the  circuit  court  so 
as  to  allow  the  stockholders  of  the  original 
corporate  plaintlfl  to  prosecute  this  action. 
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So  far  as  the  allegatloDs  thereof  are  con- 
cerned the  cause  was  tried  the  third  time  In 
the  circuit  court  on  the  same  complaint  used 
In  the  first  trial.  The  only  indication  of  ac- 
tual substitution  there  is  that  in  some  places 
afterwards  the  names  of  Robert  Service,  Mrs. 
Robert  Service,  and  Peter  Service  were  put 
Into  the  title  of  the  cause.  There  is  an  utter 
absence  of  averment  connecting  any  of  these 
indlriduals  with  the  original  plaintiff  corpo- 
ration, or  with  the  matters  alleged  in  the 
complaint.  It  tiecomes  necessary  to  Inquire: 
(1)  As  to  the  effect  and  extent  of  the  order 
of  this  court  allowing  a  substitution  of  par- 
ties plaintifT;  and  (2)  whether  substitution 
was  actually  accomplished  in  the  circuit 
coi^rt.  This  is  an  action  at  law,  the  final  de- 
termination of  which  is  embodied  in  a  Judg- 
ment This  court  has  no  original  Jurisdic- 
tion in  such  cases.  The  cause  is  not  tried 
here  de  novo  as  in  suits  In  equity.  In  actions 
at  law  of  this  sort  the  Supreme  Court  exists 
only  to  review  the  decisions  of  the  circuit 
court  on  the  questions  of  law  appearing  in 
the  tra  nscript.  L.  O.  I*  §  556.  This,  of  course, 
is  subject  to  the  terms  of  section  3,  art  7,  of 
our  OonRtltutlon,  authorizing  this  court  on 
appeal  to  direct  judgment  in  certain  cases  In 
like  manner,  and  with  like  effect  as  decrees 
are  entered  in  equity  cases;  but  hitherto  the 
court  has  not  exercised  that  prerogative 
herein. 

Remembering  that  the  cause  was  originally 
prosecuted  to  final  Judgment  in  the  circuit 
court  and  the  appeal  perfected  eight  days  be- 
fore the  expiration  of  five  years  from  the  dis- 
solution of  the  former  plaintiff  corporation,  it 
is  apparent  that  prior  to  the  first  appeal  the 
question  of  substitution  of  parties  had  not 
arisen  in  the  circuit  court  nor  could  it  have 
arisen  because  the  plaintiff  coriMration  was 
yet  In  existence  as  an  active  participant  in 
the  litigation,  tip  to  the  time  of  the  first  ap- 
peal, therefore,  the  circuit  court  had  not  com- 
mitted any  error  about  change  of  parties,  and 
there  was  nothing  In  that  respect  either  to  af- 
firm or  to  reverse.  Meanwhile,  the  plaintiff 
corporation  had  lapsed.  Section  38,  L.  O.  L., 
reads  thus: 

"No  actimi  r1i«11  abate  by  the  death,  marriage, 
or  other  disability  of  a  party,  or  by  the  trans- 
fer of  any  InterpRt  therein,  if  the  cause  of  action 
survive  or  continue.  In  case  of  the'  death, 
marriage,  or  other  disability  of  a  party,  the 
court  may,  at  any  time  within  one  .vear  thereaft- 
er, on  motion,  allow  the  action  to  be  continued 
by  or  against  bia  personal  representatives  or 
successors  in  interest" 

This  statutory  rule  is  applicable  in  the  fol- 
lowing manner  to  the  transactions  already 
had  in  this  court  as  to  a  change  of  parties. 
An  appeal  is  a  proceeding  distinct  and  s^w- 
rate  from  the  original  Judgment  Shirley  v. 
Burch,  16  Or.  1, 18  Pae.  344.  It  can  he  deter- 
mined only  in  the  appellate  court  The  cause 
of  action  on  appeal  is  the  right  to  have  the 
determination  of  the  circuit  court  reversed 
or  modified.     Jameson  t.  Bartlett  68  Neb. 


638,  88  N.  W.  860.  The  proceeding  to  enforce 
this  cause  of  action,  as  distinguished  from  the 
one  in  the  complaint  was  ripe  for  the  con-iid- 
erntlon  and  determination  of  this  court  when 
the  appeal  was  perfected  on  April  29,  1912, 
eight  days  before  the  lapse  of  the  original 
corporate  plaintiff.  Having  thus  acquired 
Jurisdiction  over  the  parties  and  the  subject- 
matter  of  the  new  action,  conventionally  de- 
nominated an  appeal,  which  was  instituted  to 
overturn  the  Judgment  of  the  circuit  court, 
this  court,  in  a  case  where  substitution  is  per- 
missible, has  power  to  retain  the  proceeding 
and  preserve  it  by  the  requisite  change  of 
parties  for  the  purposes  of  the  appeal  and  the 
adjudication  thereof,  but  no  further.  It  is 
much  like  Pendleton  v.  Russell,  144  U.  S.  640, 
12  Sup.  Ct  743,  36  U  Ed.  574,  where  an  in- 
surance corporation  was  dissolved  pending  its 
appeal  to  the  United  States  Supreme  Court 
Its  receiver  in  the  state  court  which  dissolved 
it  obtained  permission  there  to  employ  coun- 
sel In  the  United  States  Supreme  Court  to 
argue  the  case.  He  did  so,  and  the  original 
decision  was  reversed.  No  substitution  was 
made  anywhere.  In  a  new  trial  a  Judgment 
was  again  rendered  against  the  corporation, 
and  It  was  held  on  final  appeal  to  the  United 
States  Supreme  Court  that  the  receiver  was 
right  in  rejecting  the  last  Judgment  as  a 
claim  against  property  In  his  hands,  because, 
being  against  a  defunct  corporation,  it  was  a 
nullity.  To  allow  substitution  here  for  the 
purposes  of  litlgatioa  over  which  this  court 
has  obtained  Jurisdiction  by  perfection  of  ap- 
peal is  a  necessary  incident  to  the  exercise 
of  the  only  authority  vested  in  this  tribunal; 
bnt  it  cannot  assume  or  exercise  control  in 
matters  referable  alone  to  the  original  Juris- 
diction of  the  circuit  court  The  only  func- 
tion of  substitution  In  this  court  was  to  en- 
able us  to  decide  the  question  before  us  on 
appeal,  and,  the  purpose  of  its  exercise  hav- 
ing been  accomplished,  its  effect  is  ended. 
Whatever  may  be  said  as  to  the  r^ularity  of 
the  substitution  In  this  court  for  the  first 
time,  the  order  allowing  it  is  the  law  of  the 
case.  The  question  is.  What  was  the  extent 
and  effect  of  the  order?  The  reversal  left  the 
litigation  where  it  was  at  the  beginning  of 
the  first  trial  in  the  circuit  court,  and  if  any 
one  was  entitled  to  prolong  It  as  the  succes- 
sor in  interest  of  the  original  plaintiff,  it  was 
his  duty  to  apply  to  that  court  for  leave  to  be 
substituted  for  bis  predecessor  in  title.  It 
Is  taught  in  Reay  v.  Heazelton,  128  Cal.  335, 
00  Pac.  977,  that  change  of  parties  in  the  Su- 
preme Court  should  be  followed  by  substitu- 
tion in  the  court  below  on  proper  averments. 
Again,  in  Fay  v.  Steubenrauch,  138  Cal.  656, 
72  Pac.  156,  it  is  laid  down  that  substitution 
Should  be  made  first  in  the  nisi  prius  court; 
but  when  made  first  In  the  Supreme  Court  it 
should  be  renewed  in  the  trial  court  It  la 
said  in  Planters'  Bank  v.  Bass,  2  La.  Ann. 
430,  that  if  substitution  in  the  Supreme  Court 
involves  only  a  question  of  law,  it  will  be 
made,  for  the  puri)o«e  of  exercising  appellate 
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jnrlsdiction ;  bnt  If  a  matter  of  fact  is  drawn 
In  question,  the  canse  will  be  remanded  to  the 
lower  coart  to  work  out  the  substitution. 
The  doctrine  to  be  derived  from  Pendleton  t. 
Russell,  supra,  is  that.  In  the  absence  of  sab- 
stitution  before  the  court  having  original 
Jurisdiction,  the  resulting  Judgment  la  a  nnl- 
Uty.  In  Prior  v.  KIso,  96  Mo.  303,  9  S.  W. 
898,  it  is  taught  that  on  the  death  of  a  sole 
defendant  in  error  it  is  compet»it  to  make 
hia  representative  a  party  on  return  of  the 
cause  to  the  lower  court  In  MacRae  v.  Kan- 
sas City,  69  Kan.  457,  77  Fac.  94,  the  statute 
made  the  directors  In  office  at  the  time  of  the 
dissolution  of  a  corporation  trustees  for  the 
purpose  of  winding  up  the  business;  but 
even  then  it  was  held  that  a  Judgment  In  fa- 
vor of  the  corporation,  afterwards  dissolved 
could  not  be  enforced  without  the  substitu- 
tion of  these  trustees,  and  the  Supreme  Court 
remanded  the  cause  to  the  circuit  court  for 
further  proceedings. 

It  is  clear  that  the  «»-der  of  this  court,  al- 
lowing substitution,  was  applicable  only  to 
the  proceedings  before  It,  and  could  have  no 
further  effect  To  hold  otberwise«vouId  be  to 
say  that  a  stranger  to  the  cause  may,  for  the 
first  time,  appear  in  the  Supreme  Court, 
mend  his  hold  by  withdrawing  the  demurrer 
of  the  former  plalntlfT  to  the  plea  of  the  de- 
fendant made  below  that  the  corporate  plain- 
tiff has  been  dissolved,  and  confess  and  avoid 
the  same  by  a  reply  that  the  newcomer  is  its 
successor.  This  would  amount  to  a  pure  de- 
parture from  the  original  cause  of  action  as 
stated  in  the  complaint,  and  the  allowance  of 
it  would  be  an  infringement  up<»i  the  original 
Jurisdiction  of  the  circuit  court  Again, 
whether  the  interveners  are  really  stock- 
holders and  all  of  such  share  owners  Interest- 
ed In  the  original  plaintiff  and  whether  all  its 
debts  were  paid  so  that  the  shareholders  be- 
came tenants  in  common  of  the  residuum  of 
its  assets  and  might  have  Instituted  appro- 
priate litigation  to  recover  the  same  are  facts 
necessary  to  t>e  alleged  in  issuable  form  to 
constitute  a  good  complaint  in  their  behalf, 
if  they  would  bring  themselves  within  the 
doctrine  of  such  cases  as  Baldwin  v.  Johnson, 
95  Tex.  85,  65  S.  W.  171;  Steams  Coal  & 
Lumber  Co.  v.  Van  Winkle,  221  Fed.  690.  137 
C.  C.  A.  314 ;  Stark  Elec.  R.  Co.  v.  McGlnty 
Contracting  Co.,  238  Fed.  657,  161  C.  C.  A. 
507,  and  Gasque  v.  Ball,  65  Fla.  383,  62  South. 
215.  The  precedents  Just  noted  are  not  au- 
thority for  change  of  parties  in  an  appellate 
court  exercising  Jurisdiction  over  a  new  and 
distinct  proceeding.  Neither  are  they  in- 
stances where  stockholders  were  substituted 
for  their  corporation  at  nisi  prlua.  In  none 
of  them  did  the  corporation  ccnnmence  the 
original  litigation.  Those  decisions  merely 
enunciate  the  principle  that  when  the  corpo- 
ration is  In  very  truth  wound  up  and  all 
claims  against  it  are  satisfied,  a  situation  is 
presented  where  the  stockholders  have  be- 
come tlie  legal  aa  well  as  the  equitable  own- 


ers of  wliat  remains  of  the  property  of  the 
concern,  and  may  recover  it  by  suitable  pro- 
cedure. On  the  necessary  allegations  au- 
thorizing such  a  recovery  the  defendant  is 
entitled  to  its  day  in  court,  and,  issue  being 
tendered  and  Joined  upon  them  in  this  ac- 
tion at  law,  It  has  the  right  to  a  Jury  trial, 
wlilCh  cannot  be  forestalled  or  violated  by 
the  order  of  subetituticm,  which  this  court 
made  only  for  the  purposes  ot  the  appeal,  of 
which  alone  it  had  Jurisdiction.  Or.  Const, 
art.  1,  {  17.  The  Ipse  dixit  of  an  ex  parte  af- 
fldavit,  presctkted  only  to  the  appellate  court 
in  connection  with  litigation  there,  cannot 
supersede  the  right  of  trial  by  Jury  in  the 
circuit  court 

That  section  38,  L.  O.  L.,  relates  to  corpora- 
tions is  at  least  the  law  of  this  case;  but 
even  then  this  court  will  apply  its  provisions 
only  to  the  extent  of  its  own  Jurisdiction  for 
the  preservation  of  the  cause  of  action  be- 
fore it  which  is  none  other  than  the  right  to 
review  the  decision  of  the  circuit  court,  and 
will  not  Invade  the  original  Jurisdiction  of 
that  court  on  a  question  which  has  never 
been  presented  to  it.  E<ven  In  Long  v.  Thomp- 
son, 34  Or.  359,  66  Pac.  978,  this  court  did  not 
pretend  to  change  parties  except  for  the  pur- 
poses of  the  appeal,  nor  to  impose  its  order 
upon  the  circuit  court  so  as  to  bar  that  tri- 
bunal from  deciding  by  Jury  trial  the  facts 
upon  which  substitution  must  be  granted  if 
allowed.  If  substitution  is  made  regularly  in 
the  drcnlt  court  where  original  Jurisdiction 
exists,  it  is  binding  upon  this  court;  but  the 
reverse  is  not  true.  The  reason  is  that  under 
our  system  the  Supreme  Court  is  one  of  spe- 
cial and  limited  authority.  This  power  to  ad- 
mit new  parties  to  an  action  is  confined  to 
and  is  exercised  only  for  the  purpose  of  the 
proceeding  before  it  of  which  it  has  gained 
Jurisdiction  by  the  perfection  of  an  appeal. 
We  have  no  right  to  reverse,  affirm,  or  modify 
the  decision  of  the  drcnlt  court  on  matters 
not  presented  by  Its  record. 

Aa  stated,  no  change  whatever  was  made  in 
the  averments  of  the  complaint  upon  which 
first  trial  was  had.  It  Is  taught  In  White  v. 
Johnson,  27  Or.  282,  292,  40  Pac.  611,  514  (60 
Am.  St  Rep.  726)  that: 

"The  procedure  for  brinKing  in  new  parties 
after  the  court  baa  made  the  order  to  that  effect 
appears  to  be  to  amend  the  complaint  by  insert- 
ing therein  such  alle^atioos  as  are  necessary  to 
make  the  persons  omitted  parties  to  the  action, 
and  to  insert  their  names  In  the  summuns; 
and.  If  they  do  not  enter  an  appearance,  to 
serve  them  with  the  amended  summons  and 
complaint,  giving  them  the  usual  time  allowed 
by  statute  to  original  parties  in  which  to  an- 
swer. Fitnam's  Trial  Procedure,  J  351;  Pen- 
field  V.  Wheeler.  27  Minn.  358  (7  N.  W.  364)." 

[7]  It  Is  true  the  White-Johnson  Case  was 
decided  with  reference  to  bringing  in  a  de- 
fendant; but  the  analogy  supports  the  doc- 
trine that  if  a  new  plaintiff  intervenes,  he 
must  put  upon  the  record  proper  averments 
showing  his  right  to  sue,  so  that  the  defend- 
ant, if  It  chooses,  may  challenge  the  same 
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and  hare  a  Jury  to  Inquire  concerning  the 
truth  of  the  Issne.  The  complaint  upon 
which  the  action  was  tried  the  third  time, 
being  identical  in  allegations  with  the  one 
used  in  the  first  trial,  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  In 
favor  of  the  individuals  substituted  In  this 
court  for  the  purposes  of  the  appeaL  The 
defendant  filed  a  general  demurrer  to  this 
complaint,  and  the  same  was  overruled.  The 
matter  was  again  raised  by  a  motion  on  the 
part  of  the  defendant  to  direct  a  verdict  In 
its  favor  after  all  the  testimony  was  produc- 
ed. This  motion  was  also  denied.  If  these 
are  not  sufficient  to  raise  the  question,  re- 
course may  be  had  to  section  72,  li.  O.  L>., 
where  it  Is  stated: 

"If  no  objection  be  taken,  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection 
to  the  jurisdiction  of  the  court,  and  the  objec- 
tion that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action." 

It  has  been  held  many  tUne  that  these 
excepted  grounds  of  demurrer  may  be  urged 
the  first  time  in  the  Supreme  Court,  and  that 
failure  to  count  upon  them  In  the  assign- 
ments of  error  does  not  conclude  the  ap- 
pealing party.  Moreover,  It  Is  an  error  ap- 
parent upon  the  face  of  the  record,  and  In- 
volves a  decision  upon  a  point  of  law  made 
wholly  ui>on  matters  In  writing  and  on  file 
In  the  court  Hence  the  question  is  before  us 
despite  the  criticism  made  of  the  motion 
for  a  nonsuit,  which  did  not  specify  the 
grounds  upon  which  It  was  urged. 

[•]  Neither  is  the  objection  properly  clas- 
sified as  one  going  to  the  legal  capacity  of 
the  plalntUfs  to  sue.  It  is  true  that  if  it  Is 
manifest  upon  the  face  of  the  complaint  that 
the  plaintiff  has  not  legal  capacity  to  sue, 
It  is  ground  of  demurrer  under  section  68, 
lb  O.  £>.,  and  one  which  Is  waived  If  It  so 
appear  and  the  defendant  answers  without 
raising  that  objection.  That  liile  applies  to 
cases  where  it  appears  by  the  first- pleading 
that  the  moving  party  himself  would  have  a 
cause  of  action  except  for  some  disability 
apparent  in  his  initiatory  statement,  such  as 
minority,  Insanity,  or  the  like.  To  be  a  good 
complaint,  immune  from  the  effects  of  a 
general  demurrer,  the  plaintiff  must  show  In 
himself  legal  connection  with  the  matter  in- 
volved In  litigation  and  a  right  in  himself  to 
recover  the  amount  demanded.  Failing  In 
this,  his  pleading  does  not  state  a  cause  of 
action,  and  the  objection  may  be  raised  for 
the  first  time  in  the  Supreme  Court 

In  brief,  on  this  branch  of  the  case,  the 
effect  of  the  substitution  of  parties  in  this 
court  ended  with  the  reversal  of  the  Judg- 
ment of  the  circuit  court  If  any  one  claim- 
ing under  the  original  plaintiff  would  have 
continued  the  litigation,  it  was  his  duty  to 
apply  to  the  circuit  court  to  be  substituted. 
Having  obtained  the  necessary  permission 
there,  it  could  be  enjoyed  and  made  avail- 
able only  by  appropriate  averments  amend- 
ing the  complaint,  in  default  of  which  no 


Judgment  could  be  rendered  against  the  de- 
fendant in  tayoT  of  the  plaintiffs  any  more 
than  A.  could  recover  upon  a  promissory 
note  given  to  B.  by  C.  without  alleging  in- 
dorsement to  himself. 

[1]  It  is  true,  that  as  appears  by  the  ab- 
stract the  circuit  court  on  December  9, 1916, 
entered  an  ex  parte  order  "that  Robert 
Service,  Mrs.  Robert  Service,  and  Peter  Serv- 
ice be,  and  -  they  hereby  are,  substituted  la 
this  court  as  parties  plaintiff  in  said  cause." 
The  language  of  section  38,  U  O.  L.,  is  that: 

"The  court  may  •  •  •  allow  the  action  to 
be  continued  by  or  against  his  personal  represen- 
tatives or  successors  in  interest" 

The  order  of  the  circuit  court,  therefore^ 
amounted  to  no  more  than  permission  to  the 
applicants  to  proceed'  in  their  own  right 
which  might  have  been  denied;  but  it  did 
not  nor  could  it,  dispense  with  the  necessity 
of  their  stating  a  cause  of  action  In  them- 
selves. In  other  words,  although  allowed  to 
make  substitution,  they  did  not  accept  tho 
permission  In  the  only  way  it  could  be  made 
available.  We  have  thus  a  situation  where 
substitution  has  not  been  effected  In  the 
circuit  couA  which  alone  has  original  Juris- 
diction to  determine  the  case  on  its  merits. 
To  all  Intents  and  purposes  the  prosecution 
of  the  action  was  continued  as  if  the  pro> 
ceedings  were  conducted  In  the  name  of  the 
corporation.  The  allegations  of  the  com- 
plaint cannot  be  controlled  nor  enlarged  by 
the  mere  names  used  In  the  title.  The  result 
is  In  legal  effect  as  though  a  Judgment  had 
been  rendered  in  favor  of  a  defunct  corpora- 
tion. 

"Where  the  charter  of  a  corporation  expires 
during  the  pendency  of  a  snit,  the  snit  must 
abate,  whether  the  company  be  plaintiff  or  de- 
fendant" Kider  v.  Nelson,  7  Leigh  (34  Va.) 
154,  30  Am.  Dec.  495. 

In  Greenbrier  v.  Llvesay,  6  W.  Va.  44, 
liivesay  and  others  sued  to  compel  the  board 
of  supervisors  of  Greenbrier  county  to  ad- 
mit them  to  seats  In  that  body.  Pending 
an  appeal  by  the  supervisors  the  board  was 
abolished  by  constitutional  provision,  and 
the  Supreme  Court  abated  the  suit  In  La 
Polnte  V.  O'Malley,  47  Wis.  332,  2  N.  W.  632, 
the  plaintiff  town  was  abolished  by  the 
county  authorities  before  It  appealed.  The 
Supreme  Court  held  that  the  appeal  by  it 
must  be  dismissed,  as  its  action  had  abated. 
In  Venable  Bros.  v.  So.  Granite  Co.,  135  Ga. 
508,  69  S.  B.  822,  32  L.  R.  A.  (N.  S.)  446, 
after  the  expiration  of  the  charter  the  liti- 
gation was  carried  on  by  two  men  who  own- 
ed all  the  stock.  On  bearing  in  the  lower 
court  of  the  report  of  the  referee,  counsel 
for  the  corporation  suggested  Its  lapse,  and 
the  court  abated  the  action.  In  May  v.  State 
Bank,  2  Rob.  (Ya.)  66,  40  Am.  Dea  726,  the 
charter  of  the  defendant  expired  pending  an 
action  prosecuted  by  it  but  Judgment  was 
rendered  In  its  favor  after  appeal,  although, 
the  decision  was  tlie  other  way  In  the  trial 
court  before  the  charter  lapsed.  An  execu- 
tion was  issued  on  the  Jadgment  rendered  la 
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tliat  court  In  obedience  to  the  reyersal,  but 
after  the  expiration  of  tbe  charter.  The 
writ  waa  quashed  on  showing  the  dissolu- 
tion of  the  corporation.  Rankin  v.  Sher- 
wood, '33  Me.  509,  decides  that  an  action 
brought  against  a  corporation  whose  char- 
ter has  been  repealed  results  In  a  void  judg- 
ment Merrill  t.  Suffolk  Bank,  31  Me.  67,  60 
Am.  Dec.  649,  teaches  that  no  legal  Judg- 
ment can  be  rendered  against  a  defunct  cor- 
poration, and  that  stockholders  In  such  a 
concern,  whose  property  has  been  levied  upon 
to  satisfy  a  Judgment  rendered  against  It 
after  dissolution,  have  sufficient  priyity  to 
sue  out  a  writ  of  error  to  annul  it.  It  is 
decided  in  Thornton  y.  Marginal  Freight  Ry. 
Co.,  123  Mass.  32,  that  a  Judgment  against  a 
corporation  after  expiration  of  the  statutory 
three-year  period  in  which  it  may  wind  up 
Its  business  on  dissolution  Is  yoid.  The  own- 
er of  such  a  Judgment  has  no  standing  in 
equity  to  reach  its  assets  In  the  absence  of 
the  appointment  of  a  receiver.  So,  also,  in 
Eagle  Chair  Co.  y.  Kelsey,  28  Kan.  632,  it 
is  said  that  the  court  will  not  render  a  Judg- 
ment on  tbe  verdict  for  a  defunct  corpora- 
tion, nmr  for  its  assignee  without  amendment 
of  tbe  pleadings  to  show  his  right  to  the 
Judgment  In  Kelly  v.  Rochelle  (Tex.  Civ. 
App.)  93  S.  W.  164,  the  court  distinguishes 
between  actions  and  suits  to  which  a  dis- 
solved corporation  is  a  party,  and  demon- 
strates that  the  dissolution  abates  an  action 
beyond  revival  while  the  suit  Is  in  a  state  of 
suspension  subject  to  review  by  bill  of  re- 
vivor. In  Life  As80(!lation  v.  Goode,  71  Tex. 
90,  8  S.  W.  639,  after  holding  that  no  ac- 
tion can  be  prosecuted  by  or  against  a  cor- 
poration after  its  dissolution,  and  that  Judg- 
ment cannot  be  rendered  thereon,  the  court 
says: 

"At  law  an  action  abated  by  the  death  of  a 
sole  defendant  ceases  for  all  purposes,  is  en- 
tirely dead,  and  cannot  be  revived. 

See,  also,  IHmdee  Mortgage  ft  Trust  Iny. 
Co.  y.  Hughes  (C.  C.)  77  Fed.  855,  856.  Au- 
thorities might  be  multiplied  showing  that, 
unless  the  statute  allowing  substitution  Is 
complied  with,  the  action  at  law  abates  ir- 
revocably. In  this  Instance,  as  we  have  seen, 
there  were  no  attempts  by  appropriate  aver- 
ment to  charge  the  defendant  on  behalf  of 
the  individuals  who  have  attempted  to  con- 
tinue tbe  litigation.  Under  the  precedents 
dted  the  result  was  a  void  Judgment. 

[10]  The  rule  has  been  laid  down  in  this 
state  that  an  appeal  may  be  taken  by  an  ag- 
grieved party  from  such  a  Judgment.  Smith 
y.  Ellendale  Mill  Co.,  4  Or.  70;  Trullenger 
y.  Todd,  6  Or.  86;  Askren  v.  Squire,  29  Or. 
228,  45  Pac.  779;  Oregon  R.  &  N.  Co.  y. 
Bastlack,  54  Or.  196,  102  Pac.  1011.  20  Ann. 
SasL  692;  Sturgls  v.  Sturgis,  61  Or.  10,  93 
Pac.  696,  15  L.  R.  A.  (N.  8.)  1034,  131  Am. 
St.  Rep.  724;  ''Holton  y.  Holton,  64  Or.  290, 
129  Pac.  532, 48  L.  R.  A.  (N.  S.)  779.  The  dis- 
position to  be  made  of  tbe  latest  decision  of 


the  circuit  court  is  therefore  properly  be- 
fore us. 

[11]  In  the  Judgment  of  the  writer,  the 
power  of  this  court  in  the  matter  of  substi- 
tution was  functus  officio  when  tbe  case  was 
reversed  June  20,  1916,  and  could  Iiave  no 
further  effect  It  was  exercised  only  as  a 
means  of  determining  the  case  then  before 
us,  tbe  decision  of  which  set  the  matter  at 
large  so  far  as  the  circuit  court  was  con- 
cerned. This  court  bed  no  right,  and  did  not 
attempt,  on  tbe  reoord  before  it  at  that 
time,  to  foreclose  the  defendant  from  resist- 
ing an  attempt  by  new  parties  to  intrude  up- 
on the  litigation  in  the  circuit  court.  Neither 
had  we  the  power  nor  did  we  pretend  to  sus- 
pend or  prolong  the  one-year  period  men* 
tioned  in  section  38,  U  O.  U,  in  the  interest 
of  tbe  stockholders  who  brought  about  tbe 
lapse  of  their  corporation  by  their  own  act 
and  made  no  move  to  avail  themselves  of  the 
boieflt  of  tbe  statute  ontil  eight  years  there- 
after. Still  less  had  we  authority  to  control 
in  advance  the  exercise  of  its  original  Juris- 
diction by  the  circuit  court  acting  under 
tliat  section.  None  of  tbe  opinions  heretofore 
r^idered  sanctions  tbe  idea  that  we  could 
do  so. 

Passing  all  this,  however,  the  utmost  effect 
to  be  given  to  tbe  former  remand  for  a  new 
trial,  the  result  reached  in  the  opinion  of  Mr. 
Justice  Bean  rendered  June  20,  1916,  was 
thereby  to  allow  the  stockbolders  to  make  a 
case  in  the  circuit  court  if  they  could.  As 
we  have  shown,  this  involved  their  applica- 
tion there  for  leave  to  be  substituted,  coupled 
with  an  amended  complaint  stating  a  cause 
of  action  on  their  beball  Granting  that  the 
reversal  set  forward  the  demise  of  tbe  origi- 
nal corporate  plaintiff  to  that  date  and  made 
section  38,  L.  O.  L.,  again  applicable,  it  also 
again  put  into  operation  the  one-year  limit 
of  that  section  within  which  tbe  would-be 
plaintiffs  should  have  had  themselves  sub- 
stituted below.  Though  warned  of  this  ele- 
ment of  the  litigation  by  the  law  and  the 
constant  attitude  of  tbe  defendant,  yet  to 
this  day,  so  far  as  the  record  shows,  they 
have  taken  no  measure  to  avail  themselves  of 
the  opportunity  afforded  them  to  present  to 
the  trial  court  their  own  case  in  lieu  of  that 
of  the  corporation  under  which  they  claim. 
Persistently  the  contest  has  been  waged  on 
the  old  complaint  which  states  nothing  to  the 
direct  advantage  of  tbe  individual  stock- 
holders. By  falling  to  put  in  an  amended 
pleading  showing  in  themselves  a  right  to 
recover,  they  have  utterly  neglected  to  pre- 
pare for  the  new  trial  awarded  by  the  opinion 
of  Mr.  Justice  Bean.  Meanwhile,  under  the 
construction  most  favorable  for  them,  tbe 
year  since  then  in  which  they  might  have 
amended  the  complaint  has  passed,  and  they 
are  yet  without  a  statement  of  their  cause 
of  action  as  distinguished  from  that  of  the 
original  corporation.  Time  has  thus  fore- 
closed their  opportunity  to  snbstitute  the  one 
for    the   other  in   this  action.     It   would 
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make  known  In  any  way,  but  especially  by 
Bpoken  or  written  words."  In  the  excerpt 
quoted  from  the  Instrunent  which  the  de- 
foidant  signed  he  conveys  to  the  nnderstand- 
tDg  by  his  written  language  the  thing  which 
induced  him  to  sign  the  document  to  con- 
summate a  deal  for  the  stated  price  am' 
torms.    In  effect,  he  says  to  the  plaintiff: 

"Your  finding  a  buyer,  etc.,  induces  me  to  sign 
this  writing  by  whi<i  I  bind  myself  to  dst  you 
money  for  your  services  to  be  rendered  in  the 
respect  I  have  described." 

The  fault  In  the  argument  of  the  defendant 
seems  to  be  that  he  thinks  the  consideration 
required  must  be  a  present  consideration; 
either  the  concurrent  payment  of  money  or  a 
promise  coincident  in  time  with  the  making 
of  th0  agreement  signed  by  the  defendant. 
It  is  true  that  a  past  consideration  Is  not, 
while  on  the  other  hand  present  considera- 
tion is,  competent  to  sustain  an  agreement; 
and  it  is  likewise  true  that  a  condition  to  be 
performed  In  the  future  Is  a  consideration 
efficient  In  the  support  of  a  present  contract. 
If  the  future  condition  is  not  performed  the 
contract  lapses,  not  because  It  was  void  ab 
initio,  but  because  the  cousideratl<m  falls, 
thus  releasing  the  promisor. 

It  is  plain  here  what  moved  the  defendant 
to  sign  the  writing  upon  which  he  is  charg- 
ed, and  this  moving  cause  is  delineated  by 
the  very  language  of  the  Instrument  itself 
constituting  an  expression  of  the  considera- 
tion within  the  meaning  of  the  statute. 
Lueddemann  v.  Rudolf,  79  Or.  249,  154  Pac 
116,  155  Pac.  172,  was  decided  chiefly  on  the 
principle  that  the  correspondence  did  not 
amount  to  a  contract  by  offer  and  acceptance; 
that  "throughout  the  whole  correspondence 
there  Is  never  a  point  where  one  party  says 
*I  offer  this,'  and  the  other  party  repUes  'I 
accept  it'"  It  Is  not  an  authority  control- 
ling the  present  issue.  Neither  Is  Great 
Western  Land  Co.  v.  Waite,  168  Pac.  927,  a 
parallel  case  with  the  one  In  hand,  for  In 
that  Instance  there  was  no  expression  of  any- 
thing which  could  be  counted  upon  either 
presently  or  in  the  future  as  an  inducement 
to  the  defendant  to  sign  the  writing  upon 
which  the  plaintiff  sought  to  charge  him. 


(87  Or.  690) 

MELHASB  V.  MEI^HASE  et  sL 

(Supreme  Court  of  Oregon.    March  5, 1918.) 

1.  Wnxs  «=»286— Skttino  Aside  Pbobatjc— 
Issues  and  Pboof. 

In  a  proceeding  to  set  aside  the  probate  of 
a  will,  a  petition,  alleging  that  the  instrument 
admitted  to.  probate  was  not  the  last  will  and 
testament  ot  the  decedent,  was  Bufficient  to  per- 
mit the  admission  of  evidence  of  the  existence 
of  a  later  will  revoking  the  one  admitted  to  pro- 
bate. 

2.  Wills  «=>286— Lost  Wills— Pabol  Evi- 
dence. 

In  a  proceeding  to  set  aside  the  probate  of 
a  will,  endence  of  the  execution  and  content! 
of  a  later  lost  will,  so  far  as  tbey  could  be  re- 


produced from  the  memory  of  witnesses  cog- 
nizant of  the  circumstances,  was  admissible  to 
show  that  it  superseded  and  revoked  the  will 
admitted  to  probate:  there  being  no  attempt  to 
probate  the  lost  will. 

3.  Wills  ®=s>806  —  Revocation  bt  Subbb- 
QUENT  Lost  Will— SuFnciENor  of  Evi- 
dence. 

In  a  proceeding  to  set  aside  the  probate  of 
a  will,  evidence  held  sufficient  to  show  that  the 
testator  made  a  later  will  revoking  the  one  pro- 
bated, which  was  lost  or  Buppresseo. 

4.  Wills  «=>306  —  Revocation  bt  Subse- 
quent Lost  Will  —  Suffioiencx  of  Evi- 
dence. 

In  a  proceeding  to  set  aside  the  probate  of 
a  will,  it  was  not  necessary  for  the  petitioner  to 
prove  the  whole  substance  of  a  later  lost  will, 
and  it  was  sufficient  that  she  clearly  established 
the  fact  that  a  later  will  was  made,  and  that  it 
revoked  prior  wills. 

Department  2.  Appeal  from  Circuit  Court, 
Klamath  County;   D.  V.  Kuykendall,  Judge. 

Proceeding  by  Henrietta  P.  Melhase 
against  Gustav  Melhase,  executor  of  Freder- 
ick Melhase,  deceased,  and  others.  From  a 
decree  in  favor  of  the  petitioner,  defendants 
appeaL    Affirmed. 

This  is  a  proceeding  to  set  aside  the  pro- 
bate of  a  will.  The  petition  alleges,  in  sub- 
stance, that  Frederick  Melhase  died  Decem- 
ber 8,  1915,  being  at  the  time  a  resident  of 
Klamath  county.  Or. ;  that  on  December  16, 
1915,  Gustav  Melhase  presented  to  the  coun- 
ty court  an  instrument  purporting  to  be  the 
last  wUl  and  testament  of  said  decedent,  and 
filed  a  petition  for  Its  admission  to  probate, 
and  the  appointment  of  himself  as  executor, 
which  petition  was  granted.  Then  succeed 
the  f<rflowing  allegations: 

"That  the  said  Frederick  Melhase  never  sign- 
ed the  said  purported  and  alleged  instrument  in 
the  presence  of  the  witnesses  whose  signatures 
appear  upon  same;  that  the  said  witnesses 
never  signed  the  said  instrument  at  the  request 
of .  the  said  Frederick  Melhase,  and  that  the 
said  Frederick  Meltiase  never,  at  any  time,  pub- 
lished the  said  instrument  and  declared  the  same 
to  be  bis  last  will  and  testament,  and  there- 
fore, plaintiff  alleges  that  the  said  purported 
and  alleged  Instrument  never  was  the  wUl  and 
testament  of  the  said  Frederick  Melhase.  That 
the  defendants,  and  all  of  them,  well  knew  at 
the  time  of  the  offering  of  said  instrument  as 
the  last  will  and  testament  of  the  said  Freder- 
ick Melhase  that  the  said  instrument  was  not 
the  last  will  and  testament  of  Frederick  Mel- 
hase, deceased.  That  the  said  instrument  of- 
fered and  admitted  to  probate  is  not  the  last 
will  and  testament  of  the  said  Frederick  Md- 
base,  deceased.  That  the  said  defendants,  act- 
ing together,  have  conspired  to  suppress,  and 
have  suppressed,  the  true  will  and  testament  of 
the  said  Frederick  Melhase,  deceased,  to  the 
damage  of  this  plaintiff." 

The  defendants  answered,  admitting  gener- 
ally the  probating  of  the  alleged  will  of  1906 
and  denying  the  paragraphs  above  quoted. 
A  trial  was  had  before  the  county  court  sit- 
ting In  probate^  which  found  In  favor  of  the 
respondent  and  dismissed  the  petition. 
Thereupon  petitioner  appealed  to  the  circuit 
court,  which  found  for  the  petitioner,  and  re- 
versed the  decree  of  the  county  court  and  re- 
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yoked  and  annulled  tbe  letters  testamentary 
Issued  to  defendant  Gustav  MeUutse.  From 
tills  decree  defendants  appeaL 

O.  F.  Stone,  of  Klamath  Falls,  and  W. 
Lair  Thompson,  of  Portland  (Snow,  Bronangh 
&  Thompson,  of  Portland,  on  the  brief),  for 
appellants.  Charles  J.  Ferguson,  of  Klamath 
Falls,  and  L.  R.  Webster,  of  Portland  (Thom- 
as Drake,  of  Klamath  Falls,  and  Emmons  & 
Webster,  of  Portland,  on  the  brief),  for  re- 
spondent 

McBRTDE,  C.  3.  (after  stating  tbe  facts  as 
above).  A  preliminary  qnestlon  Is  raised  by 
respondent  as  to  the  validity  of  the  execution 
of  the  win  presented  to  the  county  court  by 
defendant  Gustav  Melhase,  but  it  is  sufficient 
to  say  that  we  are  of  the  opinion  that  It  was 
properly  attested  and  entitled  to  probate  un- 
less It  had  been  revoked  by  a  subsequent  will. 
We  take  It  therefore  as  established  that  on 
the  28th  day  of  July,  1908,  deceased  duly 
executed  a  valid  will  by  which  he  devised 
certain  property  and  bestowed  legacies  upon 
plaintiff  and  the  defendants,  and  unless  there 
was  a  later  will,  revoking  that  of  July  28, 
1908,  i)etltloner's  contest  must  fall.  Having 
established  the  will  of  1908  as  a  will  valid  in 
form  and  substance,  the  proponent  was  not 
obliged  to  negative  by  testimony  the  exist- 
ence of  a  possible'  subsequent  will,  and  it  de- 
volved upon  the  petitioner  to  show,  by  testi- 
mony of  the  same  character  as  that  required 
of  the  proponent  in  the  first  instance,  that  de- 
ceased executed  a  later  will  which,  by  Its  ac- 
tual language  or  by  necessary  implication,  re- 
voked the  will,  presented  by  proponent. 

[1,  2]  It  Is  claimed  by  appellants  that  the 
petition  does  not  state  facts  sufficient  to  per- 
mit tbe  admission  of  evidence  of  the  existence 
of  a  later  will,  but  we  think  the  allegation 
that  the  instrument  propounded  is  "not  the 
last  will  and  testament"  of  deceased,  is  broad 
enough  to  Justify  the  admission  of  any  testi- 
mony which  might  tend  to  show  a  state  of 
facts  Inconsistent  with  the  continued  validi- 
ty of  the  instrument.  The  contention  of  the 
petitioner  is  that  in  1011  the  deceased  made 
a  valid  wlU,  revoking  the  will  of  1908,  which 
wiU  has  been  lost,  suppressed,  and  destroyed, 
and  all  of  the  contents  of  which  cannot  be 
reproduced  by  oral  testimony.  There  is  no 
attempt  here  to  probate  this  alleged  lost  will. 
Evidence  of  its  execution  is  only  admitted 
for  the  purpose  of  showing  that  it  superseded 
and  revoked  the  will  of  1908,  for  which  pur- 
pose we  think  evidence  of  its  execution  and 
contents,  so  far  as  they  could  be  reproduced 
from  the  memory  of  witnesses  cognizant  of 
the  circumstances,  was  admissible. 

[3]  We  will  now  consider  the  testimony  re- 
garding the  execution  of  the  alleged  will  of 
1911.  It  was  not  produced.  If  It  actually 
existed  it  was  lost  or  suppressed.  The  evi- 
dence that  it  was  suppressed  by  the  propo- 
nent is  not  conclusive.  Shortly  after  the 
death  of  his  brother,  he  procured  frcnn  the  pe- 


titioner the  keys  to  tbe  safety  deposit  box  of 
deceased,  which  he  claims  to  have  been  a 
partnership  box  of  himself  and  deceased,  but 
to  which  he  had  no  key  and  no  access  during 
his  brother's  absence,  and  in  company  with 
his  near  relatives  made  a  search  for  a  will 
and  produced  the  will  of  1908.  It  is  a  sus- 
picious circumstance  that  this  search  was 
made  without  notice  to  the  wife  of  deceased, 
who  was  certainly  the  person  most  Interested 
in  the  result,  and  only  in  the  presence  of  the 
Immediate  relatives  of  proponent  It  also 
appears  that  proponent  is  claiming  an  oral 
partnership  with  deceased,  and  that  his  in- 
terests In  that  respect  would  be  antagonistic 
to  petitioner.  His  conduct  in  instituting  this 
secret  examination  is  at  least  open  to  suspi- 
cion, which  his  testimony  does  not  dispel. 
The  opportunity  to  examine  and  suppress  a 
later  will  existed,  there  was  a  possible  mo- 
tive, and  the  secret  method  adopted  does  not 
commend  itself.  The  evidence  of  Mr.  Stone, 
who  is  <Hie  of  the  attorneys  for  proponent,  is 
significant.  He  testified,  in  substance,  that 
when  tbe  1908'wlll  was  brought  to  his  office  he 
told  proponent  to  go  back  and  take  another 
look,  and  further  testified  as  follows: 

"Q.  I  think  you  have  stated  that  you  told  the 
witness  Gustav  Melhase,  when  he  brought  that 
will  and  this  envelope  together,  as  you  say  this 
paper  here,  this  purported  will  and  another  en- 
velope— you  told  him  to  go  back  and  take  an- 
other look?  A.  Tea;  I  did.  Q.  Tou  had  a 
reason  for  telling  him  that?  A.  xes.  Q.  What 
was  the  reason?  Can  yon  tell  us  now,  Mr. 
Stone?  A.  Well,  I  had  an  impression  we  had 
made  Fred  Melhase's  will.  Q.  Well,  now —  A. 
That  recalled  the  impression  to  my  mind.  Q. 
Tuu  didn't  make  this  (referring  to  F.xliibit  A)? 
A.  No,  I  didn't  make  that;  that  is  not  my  work 
on  the  typewriter,  or  the  work  of  anybody  that 
ever  worked  for  me  on  tbe  typewriter.  No;  I 
never  made  that  will.  •  •  •  Q.  In  your  opin- 
ion, when  did  you  make  a  will  for  EVed  Mel- 
hase, about  when?  A.  Well,  according  to  the 
impression  that  is  in  my  mind,  I  think  I  made 
a  will  for  Fred  Melhase  some  time  in  tbe  early 
part  of  1911.  Q.  That  would  be  some  three 
years  later?  A.  Yes;  in  1911.  Q.  The  will 
was  executed,  I  suppose?  If  you  made  a  will 
for  him,  it  was  executed?  A.  Well,  I  don't 
remember  its  execution  as  an  independent  fact. 
I  don't  believe  I  remember  the  execution  of  any 
instrument  that  was  ever  made  in  my  office  un- 
less it  was  made  a  few  days  ago,  as  an  independ- 
ent fact;  that  is,  each  person  signing.  Now,  to 
illustrate,  I  think  I  made  a  will  for  Mrs.  Mel- 
hase. Q.  About  when?  A.  About  tlie  early 
part  of  1911.  Q.  Right  at  the  same  time  you 
made  the  will  for  Fred  Melhase?  A.  About 
the  same  time,  but  I  don't  remember.  I  don't 
remember  seeing  her  sign  that  will.  There  are 
some  people  probably  who  remember  those 
things.  I  can't  unless  I  try  to  store  my  memory 
with  them,  and  that  would  be  useless;  if  one 
did  that,  they  would  be  so  confused,  they  could 
not  testify  to  anything.  •  *  *  Q.  Now  in 
tbe  will  uiat  you  made,  have  you  any  recollec- 
tion what  it  purported  to  give,  devise,  and  who 
the  legatees  and  devisees  were?  Do  you  remem- 
ber any  of  them?  A.  Well,  now  there  is  some- 
thing in  my  mind  in  a  rather  indistinct  way;  it 
is  no  stronger  than  what  I  said  with  reference 
to  my  memory  of  having  made  his  will.  Q.  You 
have  noticed  the  contents  of  this,  have  you  not, 
this  Exhibit  A  here?  A.  Yes;  I  am  familiar 
with  the  contents  of  that.  Q.  Yon  have  noticed 
a  devise  in  here  to  Mrs.  Henrietta  F.  Melhase, 
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the  widow?  A.  Yes.  '  Q.  Do  you  remember 
whether  she  was  mentioned  in  the  will  that  jroa 
made  for  Fred  Melhase?  A.  My  recollection 
is  that  she  was.  Q.  Do  you  remember  of  a  i>er- 
son  mentioned  in  the  will  that  you  made,  getting 
a  legacy,  a  little  child,  a  little  girl  of  Frea 
Shallock,  of  this  city?  A.  Yes,  I— that,  in  fact, 
is  the  thing  that  fixes  the  making  of  the  wUl 
on  my  mind,  or  that  fixes  in  my  memory  there 
wae  a  legacy,  or  I  am  of  the  opinion,  to  the 
best  of  my —  Q.  Has  it  come  back  to  you? 
A.  There  was  a  legacy  left  to  the  little  girl  of 
Fred  Shallock.  Q.  Little  Constance  Shallock? 
A.  I  don't  know  what  her  name  is;  her  mother 
is  sitting  here,  Mrs.  Fred  Shallock.  Q.  Mrs. 
Fred  Shallock's  little  daughter?  A  Yes.  Q. 
I  will  ask  you  to  state  whether  or  not  you  were 
legal  adviser  for  the  deceased,  Frederick  Mel- 
hase, for  some  time  prior  to  hie  death?  A.  I 
was  for  a  number  of  years.  Q.  I  will  ask  you 
to  state  with  reference  to  that  little  girl  wheth- 
er or  not  you  have  beard  the  deceased,  when 
addressing  himself  with  reference  to  her  use  any 
pet  name?  Did  you  ever  hear  him  call  her 
'That  little  devil'  for  instance,  meaning  it  in  an 
endearing  way?  A.  Yes,  I  have  heard  Fred 
Melhase  talk  about  the  little  girl  frequently.  I 
have  heard  him  talk  in  my  office.  I  have  heard 
him  speak  of  her.  He  thought  a  great  deal  of 
the  little  girl.  I  have;  yes.  I  have  often  seen 
him  on  the  street  with  her.  Q.  She  called  him 
granddad?  A.  I  think  he  thought  qyite  a  lot 
of  the  little  girl,  and  she  seemed  to  think  a 
great  deal  of  him.  Q.  Now,  du  you  have  any 
recollection  of  about  the  amount  of  legacy  to 
that  little  girl?  A.  Somehow  or  another  I  have 
it  in  my  mind  that  it  was  $1,500;  that  is  the 
way  I  recollect  it.  Q.  I  will  ask  you  to  state 
whether  or  not  you  are  acquainted  with  Mrs. 
Fredericka  Melhase,  the  mother  of  Frederick 
Melhase,  deceased.  Were  you  acquainted  with 
her  in  her  lifetime?    A.  No." 

The  witness  farther  testified: 

"A.  Let  me  tell  you  the  frame  of  my  mind. 
If  you  were  to  present  me  with  a  will  witnessed 
by  myself  and  J.  J.  Barrett,  and  signed  by  Fred- 
erick Melhase,  I  would  not  hesitate  a  minute,  if 
it  was  made  about  that  time,  to  state  that  I 
ma(\e  that  will,  and  to  say  that  was  my  signa- 
tuii  ',  if  it  was  my  signature;  but  as  I  told  you, 
I  dbn't  remember  seeing  Fred  Melhase  sign  that 
will,  and  I  don't  remember  seeing  J.  J.  Barrett 
sign  as  a  witness.  I  don't  remember  signing 
myself.  I  told  you  what  I  do  remember  accord- 
ing to  the  way  I  recollect  it.  I  remember  draw- 
ing a  will  for  Fred  Melhase,  remember  of  Bar- 
rett sitting  at  the  typewriter  in  the  other  office 
and  writing  on  that  will.  Now,  that  is  just 
about  aU  I  recollect,  so  far  as  the  making  of 
the  will  is  concerned.  I  have  got  that  fixed  in 
my  memory  as  something,  some  way  or  another, 
that  got  into  my  memory,  and  it  is  there,  and 
1  recalled  it  at  the  time  this  will  was  brought 
into  my  office,  when  we  took  it  out  of  these  en- 
velopes. I  recollected  that,  and  I  thought  that 
probably  there  might  be  another  will.  I  was 
under  that  impression.  Of  course,  after  a  man 
dies  and  you  made  his  will,  it  comes  into  your 
mind  some  way  or  other.  Q.  Certainly.  A.  I 
was  under  the  impression  when  the  will  was 
brought  in,  it  would  be  the  one  I  made.  Q. 
Naturally.  A.  That  is  about  the  way  the  thing 
was  fixed  in  my  mind.  As  I  told  you,  I  don't 
understand  the  memory  of  a  man  who  can  go 
on  the  stand  and  say  be  can  remember  signing, 
or  anything  like  that,  so  many  years  afterwards. 
I  cannot  do  it." 

Mr.  Stone  was  not  volunteering  any  testi- 
mony against  his  client,  but  nobody  can  read 
the  record  of  it  as  a  whole  without  being 
satisfied  that  his  memory  convinces  him  that 
in  1911  he  made  a  will  for  the  deceased,  and 
that  the  details  of  the  transaction  only  are 


uncertain,  as  they  well  might  be  after  a  lai«e 
of  so  many  years.  Mr.  Stone's  partner,  at 
the  time  the  alleged  will  was  executed,  was 
J.  J.  Barrett,  a  young  man  just  entering  up- 
on the  practice  of  law,  who  testified  that  in 
the  first  half  of  January,  1911,  the  deceased 
came  to  the  law  oflSce  of  Stone  and  Barrett 
and  had  a  talk  with  Mr.  Stone;  that  as  a  re- 
sult of  that  interview,  Mr.  Stone  drew  up  in 
pendl  the  draft  of  a  wUl  for  deceased,  and 
handed  it  to  him  to  copy  upon  the  typewriter, 
which  he  did;  that  it  was  the  first  will  he 
ever  had  anything  to  do  with  drafting ;  that 
he  was  not  very  familiar  with  the  form  of 
wills  at  that  time,  and  kept  a  copy  which 
he  used  thereafter  as  a  form  in  drafting 
other  wills;  that  the  will  was  In  the  ordinary 
form  used  here  in  Oregon;  that  he  remem- 
bered the  names  of  the  persons  mentioned  as 
legatees  and  devisees ;  that  Gus  Melhase  and 
Fred  Shallock  were  named  as  executors; 
that  he  could  not  recollect  the  amounts  of  the 
various  bequests  and  legacies,  but  was  posi- 
tive that  Fred  Shallock's  daughter  was  to  re- 
ceive $1,500.  He  remembered  that  the  wife 
of  deceased  was  mentioned  In  the  will  and 
also  his  mother,  three  brothers,  and  two  sis- 
ters; that  witness  and  Mr.  C.  F.  Stone  sub- 
scribed their  names  as  witnesses.  In  answer 
to  leading  questions  Mr.  Barrett  testified  that 
the  will  contained  the  usual  clause  revoking 
all  prior  wills  and  codicils. 

Unless  this  witness  has  committed  down- 
right perjury,  the  deceased  in  January,  1911, 
executed  a  will  revoking  all  other  wills.  It  is 
easy  to  forget  an  actual  occurrence,  but  It  is 
not  within  the  bounds  of  ordinary  experience 
that  one  honestly  thinks  he  remembers  the 
details  of  an  occurrence  which  happened  only 
in  bis  Imagination.  This  testimony  Is  either 
fabricated  out  of  whole  cloth  or  it  is  true. 
We  believe  It  to  be  true,  because  It  is  corrob- 
orated by  the  Imperfect  recollection  of  Mr. 
Stone  and  the  additional  circumstances  here- 
after referred  to.  Mr.  Stone  testifies  that 
the  one  thing  that  recalls  indistinctly  to  Us 
memory  the  fact  that  he  made  a  will  for  de- 
ceased was  the  fact  of  a  legacy  given  by  it 
to  little  Constance  Shallock,  the  daughter  of- 
Fred  Shallock.  It  is  In  evidence  that  he  was 
greatly  attached  to  the  child,  and  referred 
In  a  rough,  yet  endearing  way,  to  her  as 
his  "little  devil"  and  his  little  partner.  The 
child  Is  not  mentioned  In  the  will  of  1908. 

P.  C.  Stltser,  a  friend  of  deceased,  visit- 
ed him  In  San  Francisco  during  his  last  Ill- 
ness, and  In  the  course  of  a  conversation  with 
him  not  necessary  to  detail  here,  said,  refer- 
ring to  Constance  Shallock,  "I  suppose  your 
little  partner  is  remembered  in  your  will," 
to  which  he  says  that  deceased  replied,  "Yes, 
that  little  devil  will  be  remembered,"  or  "has 
been,"  or  words  to  that  effect  Barrett  tes- 
tifies that  the  fact  that  this  little  girl  (who 
was  seven  years  old  and  no  relation  to  de- 
ceased) was  remembered  In  the  will  made  a 
distinct  Impression  on  his  mind,  and,  as  al- 
ready remarked,  this  circumstance  seems  to 
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have  created  a  distinct  Impression  on  the 
mind  of  Jndge  Stone.  Mrs.  Melhase  (wife 
of  deceased)  testified  that  In  1015,  deceased 
had  his  bank  boxes  at  home,  examining  his 
papers,  and  she  said  to  him,  referring  to  one 
of  the  boxes,  "Does  that  amount  to  all  yonr 
worldly  affairs?"  and  he  answered,  "It  prob- 
ably does,"  and  said,  motioning  to  one  of  the 
boxes,  "My  will  is  in  there."  She  then  asked, 
"Wbo  made  yonr  will?"  and  he  answered, 
"Stone  made  my  wilL"  Stone  testifies  that  he 
never  drew  the  1908  will.  An  old  friend  of 
deceased,  Mr.  W.  T.  Lee,  visited  him  at  San 
Francisco  during  his  last  Illness,  and  in  the 
course  of  a  discussion  about  his  health  and 
tn  relation  to  a  contemplated  operation,  he 
remarked  that  he  "had  things  fixed."  The 
testimony  of  tills  witness  continues  as  fol- 
lows: 

''9-  ^^  ^  explain  to  you  what  he  meant  by 
having  things  fixed?  A.  Well,  be  said  he  bad 
his  will  made.  I  said  that  it  made  no  difference 
about  a  will,  that  what  I  was  trying  to  get  from 
him  was  a  promise  that  he  wouldn't  let  them 
cut  him  np;  that  the  will  proppaition  would  be 
after  he  was  gone.  He  says,  'Yes;  that  is  true, 
but  I  have  made  up  my  mind  to  go  and  have 
this  done  and  I  am  going  to  do  it'  Q.  Did  he 
refer  to  the  will  aealn?  A.  He  said  his  will, 
and  I  asked  him  'Who  does  your  work  for  you. 
Fred,  along  that  line?*  'Why,'  he  says,  'Stone.' 
I  don't  know  whether  he  said  Stone  and  Gale  or 
just  Charley  Stone.  He  said,  'Charley  Stone 
has  been  my  attorney  for  a  long  time.'  Q.  Do 
you  mean  to  be  understood  that  be  told  you 
that  C.  F.  Stone,  lawyer,  made  bis  will?  A. 
Well,  I  mean  to  be  understood  that  he  left  the 
impression  with  me  that  Stone  was  the  man 
that  was  connected  with  that  proposition.  I 
wouldn't  say  that  he  told  me  that  Charley  Stone 
made  his  will,  but  I  will  say  that  he  gave  me  to 
understand  that  Charley  Stone  had  attended  to 
his  business,  and  that  be  bad  fixed  the  proposi- 
tion all  up.  Q.  Did  he  tell  yon  where  bis 
wiU  was  at  that  time?  A  He  said  it  was  in 
Seimeh's  Bank." 

From  all  these  circumstances  we  are  Irre- 
sistibly drawn  to  the  conclusion  that  Mr. 
Stone's  Impression  and  Mr.  Barrett's  abso- 
lute statement  that  Mr.  Stone  drew  up  a 
will  for  deceased  In  January,  1911,  are  cor- 
rect We  have  Mr.  Barrett's  direct  testimony 
that  It  was  in  the  usual  form  of  wills,  andf 
that  he  kept  a  copy  as  a  guide  in  maklni^ 
other  wills.  It  is  objected  that  this  was 
in  answer  to  leading  questions,  but  no  objec- 
tions were  made  to  the  questions  upon  this 
or  any  other  ground,  and  when  a  lawyer  says 
that  a  will  was  in  the  usual  form  every  oth- 
er lawyer  and  every  Judge  knows  what  he 
means,  and  the  same  may  be  said  of  Barrett's 
testimony,  that  the  will  of  1911  contained 
the  usual  clause  revoking  all  other  wills  and 
codldls.  If  we  assume  that  a  will  was  made 
— and  we  think  that  fact  was  (dearly  estab- 
lished— It  would  seem  natural  that  a  lawyer 
of  Judge  Stone's  wide  experience  and  knowl- 
edge would  have  attached  to  it  a  revocatloii 
clause.  A  mere  tyro  at  the  law  might  omit 
It,  but  Judge  Stone  never  would,  anu  from  his 
very  familiarity  with  that  kind  of  business 
he  would  not  remember  such  a  detail,  while  a 


beginner  like  Mr.  Barrett  copying  bis  first 
will  would  be  more  likely  to  remember  every 
little  thing  connected  with  Its  proper  execu- 
tion. 

A  plausible  argument  ia  drawn  by  defend- 
ant from  the  fact  that  no  diarge  for  drawing 
the  will  of  Fred  Melhase  is  found  upon  the 
books  of  the  firm  of  Stone  &  Barrett,  al- 
though they  disclose  the  fact  that  charges 
for  less  Important  services  were  frequently 
made.  The  circumstance  is  not  withoiut 
weight,  but  in  the  face  of  the  other  circum- 
stances ahove  mentioned  and  the  direct  tes- 
timony as  to  the  occurrence,  it  is  not  com- 
pelling. Nine  years  have  passed  since  the  al- 
leged will  was  written,  and  there  may  have 
been  a  reason  existing  at  the  time,  but  now 
forgotten,  why  no  diarge  was  ever  made, 
or  if  made  not  entered. 

[4]  It  was  not  necessary  in  this  case  that 
the  petitioner  should  reproduce  the  whole 
substance  of  the  second  wilL  It  Is  sufficient 
that  she  should  clearly  establish  the  fact 
that  a  second  will  was  made,  and  that  it  con- 
tained a  clause  revoking  prior  wlUa  In  re 
Cunningham's  Will,  38  Minn.  169,  36  N.  W. 
268,  8  Am.  St  Rep.  6S0.  We  are  of  the  opin- 
ion that  this  has  been  done  in  the  case  at 
bar,  and  the  decree  of  the  circuit  court  ia 
therefore  affirmed. 

MOORB,  HARRIS,  and  BEAN,  JJ.,  concur. 


(87  Or.  602) 
ADAMS    T.    PORTIAND    BY.,    LIGHT    & 
POWER  CO. 

(Supreme  Court  of  Oregon.    March  6,  1918.) 

L  Cabbikrs  9=>292(3^— Cabsiaoe  of  Passen- 
OEBS  —  In  JURIES    to    Passekoebs  —  Neqli- 

OENCE. 

Where  a  door  leading  from  the  main  com- 
partment of  the  street  car  to  tho  front  plat- 
form and  designed  to  swing  either  way  for  the 
Ingres*  or  egress  of  passengers  worked  so  bard 
that  a  passenger  who  was  directed  by  the  mo- 
torman  to  push  on  the  door  was,  when  she  final- 
ly forced  toe  door  open,  carried  by  the  force  of 
her  push  and  the  sudden  opening  out  into  the 
platform  and  down  into  the  highway  where  she 
fell,  the  street  railroad  company  cannot  defeat 
recovery  on  the  ground  that  there  was  no  ac- 
tionable negligence,  for  the  door,  in  the  very 
nature  of  things,  was  defective. 

2.  Tbial  «=>251(8)— Cabriaoe  or  Pabsbnokm 
—Instructions. 

In  a  personal  injury  action  by  passenger  on 
street  car,  the  refusal  of  instruction  on  contrib- 
utory negligence  which  was  not  pleaded  was 
not  error,  the  jury  being  plainly  charged  so  that 
Uiey  must  have  understood  that  there  could  be 
no  recovery  unless  street  railroad  company  was 
negligent  and  its  negligence  was  the  proidmate 
cause  of  the  injury. 

3.  Cabbiebs  ®=>308(8)— Gabbiaoe  or  Passen- 
OERB  —  Duty  to  Assist  Passenoer  iit 
Alighting. 

While  a  carrier  is  ordinarily  under  no  duty 
to  assist  a  passenger  in  alighting,  it  is  the  duty 
of  the  carrier's  servants  to  assist  a  passenger 
where  there  is  some  unusual  danger  or  difficulty 
arising  from  the  means  afforded  for  alighting. 


«S3For  othar  oasaa  see  sams  toplo  and  KBT-NUMBER  Is  all  K87-Namberad  DlgatU  ana  IndezM 


Digitized  by 


Google 


220 


171  PACIFIC  BBPOBTBE 


(Or. 


i.  Cabbuss  «=»320(4)— OABSiAaB  or  Passen- 
GKB8— Actions— JuBT  Qtjestion. 
In  an  action  for  injury  received  by  plaintiff 
when  slie  fell  as  Uie  result  of  the  sudden  open- 
ing of  a  door  on  street  car  furnished  for  egress 
against  wliicli  slie  was  told  to  push,  question 
whether  carrier's  gerrants  in  charge  of  the  car 
were  negligent  in  failing  to  open  the  door,  held, 
under  the  evidence,  for  the  jury. 

Department  1.  Appeal  from  drcult  Court, 
Maltnomah  Couoty;  O.  TJ.  Gantenbein, 
Judge. 

Action  by  Ruby  Adams  against  the  Port- 
land RaUway,  light  &  Power  Company,  a 
corporation.  From  a  Judgment  for  plaintiff, 
def^idant  appeals.    Affirmed. 

The  defendant  appealed  from  a  Judgment 
whldi'  was  awarded  to  the  plalntUf  on  ac- 
count of  personal  Injuries  sustained  by  her. 
The  idaintlfl  was  a  passenger  mi  one  of  the 
street  cars  operated  by  the  defendant  In  the 
city  of  Portland.  The  main  room  or  body 
of  the  car  was  separated  from  the  vestibule 
In  the  front  end  by  a  partition  wall  extend- 
ing across  the  car.  Built  in  this  i>artltion 
wall  was  a  door  hung  on  hinges.  This  door 
was  made  to  swing  either  way  and  when 
closed  was  kept  in  place  by  friction  with  a 
spring  set  In  the  top  of  the  casing  of  the 
door.  .  The  motorman  described  the  spring 
as  follows: 

"There  is  a  little  spring  there  with  a  little 
opening  in  the  center  of  It  •  •  •  The  door 
can  slip  either  way,  and  when  it  comes  into  the 
little  opening  it  holds  it,  so  that  you  can  pull 
it  either  way  through  the  friction." 

There  was  also  an  "exit  door"  leading 
from  the  vestibule  so  that  a  passenger  who 
desired  to  leave  the  car  would  pass  from 
the  main  room  or  body  of  the  car  through 
the  door  in  the  partition  wall  into  the  ves- 
tibule and  then  through  the  exit  door  to  the 
street.  When  the  car  stopped  at  the  plain- 
tlfTs  destination  she  attempted  to  open  the 
partition  door  and  finding  that  it  "worked 
hard  and  stiff"  she  "pushed  hard"  on  the 
door  with  the  result  that  It  opened  sud- 
denly, causing  her  to  follow  the  door,  as  it 
swung  on  its  hinges.  Into  the  vestibule  and 
thence  through  the  exit  door  into  the  street 
The  plaintiff  alleges  in  her  complaint: 

"That  defendant  was  then  and  there  careless 
and  negligent  in  the  following  particulars,  to 
wit:  (i)  That  the  front  door,  through  which 
defendant  left  said  car,  worked  hard  and  stiff, 
and  would  not  open  excepting  when  great  exer- 
tion was  applied  thereto,  and  that  wnen  plain- 
tiff was  leaving  said  car,  in  opening  the  door, 
she  pushed  the  same,  and,  by  reason  of  the  same 
being  stiff  and  hard  and  difficult  to  move,  it 
opened  abruptly  and  suddenly,  causing  plaintiff 
to  fall  onto  the  street ;  (2)  that  said  defendant, 
through  its  crew  in  charge  of  said  car,  careless- 
ly and  negligently  failed  to  open  the  front  door 
of  said  car  so  that  plaintiff  could  alight  from 
the  same." 

Aside  from  admission  of  the  corporate 
character  of  the  defendant  and  that  the  cor- 
poration was  engaged  in  iterating  a  street 
car  system,  the  answer  consisted  of  a  general 
denial. 


The  plaintiff  was  called  as  a  witness  and 
testified  as  follows: 

"Q.  Well,  I  wish  yon  would  tell  the  jury  when 
you  got  there,  what  was  done,  on  your  part. 
A.  When  the  car  stopped  for  the  passengers  to 
get  off,  and  I  always  go  out  the  front  end  of 
the  car  at  that  place,  and  the  other  passengers 
did  the  same,  I  went  to  open  the  door,  but  I 
couldn't  open  it,  and  I  knocked  on  the  glass 
and  told  the  motorman —  I  said  to  'the  motor- 
man,  'I  can't  open  this  door ;'  and  he  says,  'Push 
it;  it  binds;'  and  I  pushed  it—  Q.  (interrupt- 
ing). He  said  what?  A.  'Push  it;  it  binds;' 
and  I  pushed  it,  and  he  said  'Push  it  harder ;  it 
binds  ;'^  and  I  first  pushed  it  with  one  hand, 
but  when  be  told  me  that,  I  pushed  it  with  both 
hands,  and  I  pushed  and  pushed  hard,  and  it 
opened  very  suddenly,  and  the  door  swung  out, 
and,  my  bands  being  on  the  door,  I  followed  it 
right  along,  and  I  landed  on  the  pavement.  I 
don't  know  hardly  how  I  did  get  there,  but, 
as  the  door  swung  back,  I  followed  it  right 
around  through  the  other  door.  Q.  Now,  you 
say  you  landed  on  the  pavement?  A.  Yes,  sir. 
Q.  Just  tell  the  jury  in  what  position.  A. 
Well,  I  never  touched  the  steps.  In  following 
the  door  around,  with'  my  hands  on  it,  I  had 
no  way  of  catching  hold  of  anything  to  gain 
my  balance,  and  I  went  right  over  the  steps 
and  never  touched  them,  and  I  fell  sitting  up— 
and  I  couldn't  help  myself  up  at  all.  I  couldn't 
move,  when  I  tried  to  get  up." 

We  here  set  down  portions  of  the  plain- 
tiff's testimony  given  on  cross-examination: 
"Q.  So  that  when  you   tried   to  open  it   by 

Susbing  it,  you  called  then  to  the  motorman, 
id  you?  What  did  you  say  to  the  motorman? 
A.  I  says,  'I  can't  open  this  door.'  Q.  And  he 
said  'Push  on  it?"  A.  He  said,  'Push  on  it; 
it  binds;'  and  told  me  that  several  times;  to 
'push  it  harder.'  Q.  And  then  you  started  to 
push  it  Well,  you  knew  tiiat  the  door  was 
^oing  to  open  that  way,  didn't  you?  A.  I  knew 
It  afterward.  Q.  Well,  didn't  you  know  it  at 
the  time?  A.  I  didn't  expect  it  to  go  so  sud- 
denly. When  I  gave  that  harder  push  It  just 
went  suddenly,  and  I  had  my  hands  on  the 
door,  and  I  couldn't  let  go  and  catch  hold  of 
anything  to  save  myself;  I  just  followed  it 
right  around  with  my  hands  on  the  door,  and 
going  down  that  little  drop  there  was  what  made 
me  fall.  Q.  You  thought  it  would  open,-  didn't 
you?  A.  I  thought  it  would  open,  yes;  but  I 
didn't  know  it  was  going  to  go  so  suddenly. 
Q.  Well,  you  were  pushing  on  it?  A.  Yes;  I 
pushed  on  it  to  open  the  door,  because  I  was 
told  to.  but  I  didn't  know  it  was  just  going  to 
just  drop  away  in  a  minute  so  suddenly  as 
that" 

R.  A.  Lelter,  of  Pcntland  (Griffith,  Leiter 
&  Allen  and  F.  J.  Lonergan,  all  of  Portland, 
on  the  brief),  for  appellant  W.  K  Farrell, 
of  Portland  (Davis  &  Farrell,  of  Portland 
on  the  brief),  for  respondent 

HAIRRI>a,  J.  (after  stating  the  facts  aa 
above).  [1]  The  defendant  takes  the  posi- 
tion that  the  facts  pleaded  in  the  complaint 
and  testified  to  by  the  plaintiff  do  not  con- 
stitute actionable  negligence  and  that  the  in- 
stant case  is  controlled  by  Goss  v.  Northern 
Pacific  Railway  Co.,  48  Or.  439,  87  Pac.  149. 
The  decision  in  that  case  was  rested  upon 
the  ground  that  there  was  no  proof  of  any 
fact  or  circumstance  attending  the  accident 
from  which  an  inference  of  negligence  couid 
be  drawn,  and  that  therefore  the  negligenoa 
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complained  of  was  left  wholly  and  entirtiy  to 
inference  and  presumpUcm  from  the  mere 
happening  of  the  accident  In  Christensai 
V.  O.  S.  I*  R.  C5o.,  85  Utah,  137,  09  Pac.  676, 
20  lufL  A.  (N.  S^  255,  iSA/pn.  Oas.  1159,  aJao 
relied  upon  by  tiie  defendant,  the  conclusion 
reached  by  the  court  was  predicated  on  the 
theory  that  there  was  no  evidence  of  any 
defect  in  any  appliance  or  Instrumentality 
used  by  the  company  unless  such  defect 
could  be  Inferred  from  the  fact  that 
the  door  closed  while  the  passenger  was 
In  the  act  of  alighting  from  the  train 
after  passing  through  the  open  door.  If,  in 
the  Instant  case,  the  mere  happening  of  an 
acddent  ccokstltnted  the  only  evidence  of  neg- 
ligence then  the  plaintiff  could  not  prevalL 
However,  the  plaintiff  offered  evidence  of 
more  than  the  mere  happening  of  the  acci- 
dent ;  she  testified  to  the  attendant  circum- 
stances, whldi,  if  true,  constitute  actionable 
negligence.  The  door  waa  designed  to 
swing  either  way  so  that  passengers  could 
pass  through  it  upcm  entering  or  when  leav- 
ing the  car.  The  door  was  Installed  for  the 
use  of  the  plaintiff  and  all  other  passengers, 
and  She  had  the  right  to  use  it  for  the  pur- 
pose for  which  It  was  installed.  Moreover, 
she  pushed  on  the  door  In  response  to  an 
express  Invitation  of  the  defendant.  If  the 
door  worked  hard  as  the  plaintiff  says  it 
did,  and  If  she  could  not  open  the  door  ex- 
cept t>y  pushing  it  as  she  claims  she  did, 
thai  it  is  obvious  that  the  door  was  an  im- 
proper one  and  that  the  defendant  failed  to 
perform  the  duty  required  of  it  by  the  law. 
The  defendant  made  no  attempt  to  show  that 
the  spring -was  examined  after  the  accident 
and  found  to  work  properly.  If  the  testi- 
mony of  the  plaintiff  is  to  be  believed,  then 
In  the  very  nature  of  things  either  the  spring 
or  the  door  itself  was  defective.  McCarty 
▼.  St  Ix>uis  S.  Ry.  Co.,  105  Mo.  App.  696, 
80  S.  W.  7.  It  was  not  error  for  the  court 
to  refuse  to  grant  the  motions  for  a  nonsuit 
or  to  decline  to  direct  a  verdict  for  the  de- 
fendant 

[2]  The  court  did  not  commit  prejudicial 
error  in  refusing  to  instruct  the  Jury  upon 
contributory  negligence.  The  defendant  did 
not  plead  contributory  negligence  as  a  de- 
fense. The  pleadings  made  no  issue  upon 
that  question.  Nor  was  the  evidence  such 
as  to  entitle  the  defendant  successfully  to 
claim  that  it  was  injured  by  the  refusal  of 
the  court  to  charge  the  Jury  upon  contribu- 
tory negligence,  even  though  it  be  assumed, 
without  deciding,  that  an  instruction  upon 
contributory  negligence  might  sometimes  be 
proper  even  in  the  absence  of  an  answer 
pleading  it  as  a  defense.  Dunn  v.  Orchard 
Land  Co.,  68  Or.  97,  103, 136  Pac  872.  When 
the  verdict  is  examined  in  the  light  of  the 
instructions  actually  given.  It  will  plainly 
appear  that  the  Jury  must  have  understood 
that  the  plaintiff  could  not  recover  unless 


she  showed  that  the  defendant  was  negligent 
and  that  such  negligence  was  the  proximate 
cause  of  the  injury. 

[J,  ♦]  The  complaint  accuses  the  defendant 
of  negligence  because  the  crew  in  charge  of 
the  car  failed  to  open  the  door  so  that  the 
plaintiff  could  alight  from  the  car.  It  is 
true  that,  stated  generally,  the  carrier  Is 
under  no  duty  to  assist  a  passenger  In  alight- 
ing. But  there  are  exceptions  to  this  general 
rule  (1  Nellis  on  Street  RaUways  [2d  Ed.] 
i  304),  as  where  there  is  some  unusual  dan- 
ger or  difSculty  arising  from  the  means  af- 
forded for  alighting  (8  Cya  611;  10  C.  3, 
932.)  Strictly  speaking  the  plaintiff  was 
not  injured  while  alighting  from  the  car. 
She  was  attempting  to  go  from  the  main 
room  to  the  vestibule  so  that  she  could  then 
alight  from  the  car.  According  to  the  tes- 
timony of  the  plaintiff  the  motorman  had 
knowledge  of  the  condition  of  the  door; 
he  was  made  aware  of  the  difficulty  which 
she  was  experiencing  in  attempting  to  open 
the  door,  and  instead  of  assisting  her  to 
c^en  the  door  the  motorman  instructed  her 
what  to  do  and  she  followed  his  instruction. 
Assuming  the  facts  to  be  as  testified  to  by 
the  plaintiff,  it  was  not  error  to  permit  the 
Jury  to  consider  the  second  spedflcaticm  of 
negligence. 

On  the  whole  record  we  think  the  defend- 
ant had  a  fair  trial,  and  that  it  was  not 
prejudiced  by  anything  occurring  at  the 
trial. 

The  Judgment  is  therefore  affirmed. 

McBRIDE,  C.  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 

(87  Or.  6U) 
PATTEB  V.  HARBAUGH. 
(Supreme  Court  of  Oregon.    March  6, 1918.) 

1.  Chattex  Mortgages  €=3l'52— Exectttion— 
Pbiobitt— Statutes. 

L.  O.  L.  {  7407,  having  been  enacted  after 
lection  799,  prevails  in  case  of  any  repugnancy 
as  regards  priority  between  unrecorded  chattel 
mortgage,  without  delivery  and  change  of  pos- 
session, and  subsequently  levied  executions.     . 

2.  Chattel    Mobtgaoes    «=»152— Pkiobitt— 
Execution— Statutes. 

Execution  creditors  being  classified  by  L.  O. 
L.  §§  233,  301,  as  purchasers  in  good  faith,  as 
against  third  persons,  are  protected  by  section 
7407,  subsequently  enacted,  declaring  unrecord- 
ed chattel  mortgages,  without  delivery  and 
change  of  posaeseion  of  property,  void  as  against 
subsequent  purchasers  in  good  faith. 

Department  1.  Appeal  from  Circuit  Court, 
Lane  County;  G.  F.  Sklpworth,  Judge. 

Action  by  David  Pattee  against  Jasper  J. 
Harbaugh.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Plaintiff  held  an  unrecorded  chattel  mort- 
gage  on  some  grain  consisting  of  wheat  and 
oats,  to  secure  a  valid  subsisting  debt  The 
property  remained  in  the  possession  of  the 
debtor.    Two  executions  based  upon  regular 
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asd  valid  Judgments  were  placed  in  the 
bands  of  the  defendant  as  constable.  Wltb- 
out  any  knowledge  of  tbe  mortgage  be  levied 
botb  executions  upon  tbe  grain  and  sold  It 
in  satisfaction  of  tbe  Judgments.  PlalntUI 
tben  began  this  action  to  recover  the  prop- 
erty or  Its  value.  Issues  having  been  Join- 
ed and  a  trial  had,  there  was  a  Judgment 
for  defendant,  and  plaintiff  appeals. 

H.  B.  Slattery,  of  Bugene,  for  appellant. 
L.  M.  Travis,  of  Bugene,  for  respondent 

BENSON,  J.  [1,2]  There  is  no  controversy 
as  to  tbe  facts.  We  are  simply  called  upon 
to  say  which  party  upon  the  agreed  facts  is 
entitled  to  prevail.  The  problem  is  one  of 
statutory  construction.  The  earliest  legis- 
lation in  Oregon  upon  the  subject  is  found 
in  the  Code  of  1855,  at  page  528,  whicb 
makes  unrecorded  chattel  mortgages  "void 
as  against  the  creditors  of  the  mortgagor 
and  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith,"  unless  there  is  an 
immediate  delivery  and  actual  continued 
change  of  possession  of  the  property.  This 
statute  was  expressly  repealed  in  1862,  and 
at  tbe  same  session  tbe  Legislature  enacted 
what  is  section  799,  L.  O.  Ia  of  which  sub- 
section 40  provides  that  such  an  unrecorded 
mortgage  creates  a  presumption  of  fraud 
as  against  tbe  creditors  of  the  seller  or  as- 
signor or  as  against  subsequent  purchasers 
in  good  faith.  At  tbe  same  session  section 
301,  L.  O.  L.,  became  a  law,  declaring  tbat 
attaching  creditors  as  against  third  persons 
are  to  be  deemed  purchasers  in  good  faith, 
and  likewise  section  233,  I*  O.  L.,  providing, 
inter  alia,  that  in  execution  proceedings 
"property  shall  be  levied  on  in  like  manner 
and  with  like  effect  as  similar  property  is 
attached." 

In  1893,  tbe  law  of  1855,  above  referred  to, 
was  in  substance  re-enacted,  omitting,  bow- 
ever,  tbe  words  "as  against  tbe  creditors  of 
tbe  mortgagor,"  and  so  tbe  law  now  stands 
as  section  7407,  L.  O.  I*  Plaintiff  contends 
that  by  virtue  of  the  provisions  of  section 
799,  Ii.  O.  L.,  be  is  entitled  to  prevail  upon 
showing  the  good  faith  of  the  transactions 
resulting  in  the  mortgage,  and  tbat  section 
7407  is  not  available  to  defendant  for  the 
reason  that  creditors  are  not  protected  there- 
by. It  will  be  observed  tbat  section  799  re- 
fers, not  only  to  mortgages,  but  to  absolute 
sales  as  well  where  as  tbe  latter  statute 
(7407)  applies  exclusively  to  mortgages,  and 
if  they  be  repugnant  in  any  of  their  parts  tbe 
later  legislation  must  prevail  as  to  such  con- 
flicting portions.  Referring  to  tbe  failure 
to  mention  creditors  of  the  mortgagor  in  sec- 
tion 7407,  L.  O.  L.,  it  Is  sufficiently  answered 
by  calling  attention  to  tbe  fact  tbat  when 
tbe  law  of  1855  was  passed  attachment  and 
execution  creditors  were  not  classlfled  as 
purchasers  In  good  faitli,  but  were  so  des-| 


Ignated  by  statute  In  1862,  and  wben  the 
act  of  1893  (section  7407,  L.  O.  L.)  was  fram- 
ed it  would  have  been  a  needless  iteration 
expressly  to  have  named  creditors  of  the 
mortgagor,  since  they  were  elsewhere  declar- 
ed to  be  purchasers. 

We  conclude  that  there  was  no  error  in  tbe 
determination  reached  by  the  trial  court, 
and  the  Judgment  is  therefore  affirmed. 

McBRIDB,  C.  J.,  and  BURNETT  and 
BEAN,  JJ.,  concur. 


(87  Or.  ST6) 
LEARNED  et  al.  v.  HOL^ROOK  et  aL 

(Supreme  Court  of  Oregon.     March  6,  1918.) 

Dauaqeb  (S^S.?— Liquidated  Dauaoes— Ef- 
fect—Agreement. 
Where  the  parties  by  contract  stated  a  rea- 
sonable sum  as  liquidated  damages,  neither 
could  urge  tbat  the  damages  were  greater  or 
less  than  the  amount  agreed  upon. 

Department  2.  Appeal  from  Circuit 
Court,  Multnomah  County;  George  N.  Da- 
vis, Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  170  Pac.  530. 

Miller  Murdock  and  V.  A.  Crum.  both  of 
Portland,  for  appellants.  Wood,  Montague, 
Hunt  &  Cookingham,  of  Portland,  for  re- 
spondents. 

McCAMANT,  J.  Defendants  petition  ns 
to  modify  our  conclusions  In  so  far  as  tbey 
direct  tbe  lower  court  to  enter  Judgment  in 
favor  of  plaintifFs  in  tbe  sum  nominated  in 
the  bond.  They  ask  tbat  the  cause  be  re- 
manded to  the  lower  court  with  leave  to  de- 
fendants to  offer  evidence  to  show  that  plain- 
tiffs have  sustained  no  damage  by  tbe  de- 
fault complained  of. 

For  reasons  with  which  we  are  still  sat- 
isfied, we  have  ruled  that  it  was  competent 
for  these  parties  to  liquidate  the  damages 
arising  from  a  default  by  tbe  defendants  in 
tbe  agreement  alleged  In  the  complaint.  We 
have  decided  tbat  tbe  sum  at  whicb  these 
damages  were  liquidated  was  not  unreason- 
able in  view  of  tbe  conditions  obtaining  when 
the  bond  was  executed. 

It  follows  tbat  the  parties  are  bound  by 
their  agreement.  Plaintiffs  could  not  be 
heard  to  say  tbat  their  damages  are  greater 
than  $2,000,  and  defendants  are  not  entitled 
to  urge  tbat  there  are  no  damages.  Salem 
V.  Anson,  40  Or.  339,  345,  67  Pac.  100,  S6 
L.  R.  A.  169,  91  Am.  St.  Rep.  485;  Webster 
V.  Bosanquet  [1912]  A.  C.  394,  Ann.  Oas, 
1912C,  1019. 

Tbe  former  opinion  is  adhered  to. 

McBRIDB,  C.  J.,  and  BEAN  and  HARRIS. 
JJ.,  concur. 
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(S7  Or.  609) 


PRATT  T.  GIBSON. 


(Supreme  Court  of  Oregon.    March  5,  191&) 

1.  Appeai.  and  Ebrob  «=>544(1,  3)— Absbnck 
OF  Bux  01*  ExcsPTxoN— Extent  or  Re- 
view. 

No  bill  of  exceptions  accompanying  tren- 
script  and  defendant's  assignments  being  that 
court  erred  in  overruling  demurrer  to  complaint 
and  in  refusing  and  in  giving  instructions,  the 
only  matter  which  will  be  considered  on  appeal 
is  the  ruling  upon  demurrer;  the  objection  that 
a  complaint  does  not  state  facts  su^cient  to 
constitute  a  cause  of  action  never  being  waived 
under  L.  O.  L.  S  72. 

2.  Animals  $=344  —  Injubies  —  Complaint— 
sufficibnct. 

A  complaint  alleging  that  plaintiff  was  the 
owner  of  and  entitled  to  possession  of  one  Jer- 
sey bull  calf  of  the  age  of  five  months  worth 
$100,  and  that  defendants  caught  said  calf  and 
castrated  him,  to  the  damage  of  plaintiff  in  the 
Bum  of  $100,  was  sufficient. 

In  Banc.  Appeal  from  Clrcnlt  Court, 
Crook  County ;  T.  B.  J.  Duffy,  Judge. 

Action  in  Justice  court  by  Alice  D.  Pratt 
against  Joe  Gibson  and  others.  There  was 
Judgment  for  plaintiff  against  defendant 
named,  which  Judgment  was  amended  on  de- 
fendant's appeal  to  the  circuit  court,  and  de- 
fendant named  appeals.     Affirmed. 

This  action  was  commenced  by  Alice  D. 
Pratt  in  a  justice's  court  of  Crook  county. 
Or.    The  complaint  reads: 

"Comes  now  the  above-named  plaintiff,  and 
for  cause  of  action  against  the  above-named  de- 
fendants complains  and  alleges  as  follows,  to 
wit:  (1)  The  plaintiff  complains  and  alleges 
that  on  or  about  the  25th  day  of  March,  1016, 
in  Crook  county.  Or.,  the  plaintiff  was  the  own- 
er of  and  entitled  to  the  possession  of  one  Jer- 
sey  bull  calf  of  the  age  of  about  five  months; 
that  said  calf  was  sired  by  pure-bred  Jersey 
bull  out  of  an  extra  good  high-grade  Jersey 
milk  cow ;  that  said  calf  was  of  the  value  of 
$100.  (2)  The  plaintiff  alleges  that  the  above- 
named  defendants,  Joe  Gibson,  Grover  Gibson, 
Ralph  Gibson,  and  Earnest  Gibson,  acting  to- 
gether, caught  the  above-mentioned  calf  and 
castrated  him,  on  the  25th  day  of  March,  1916, 
at  their  ranch  in  Crook  county.  Or.,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $100." 

Judgment  was  demanded  for  that  amount 
and  for  the  costs  and  disbursements  of  the 
action.    The  answer  Is  as  follows: 

'KTomes  now  the  defendants  in  the  above-enti- 
tled action  and  admit,  deny,  and  allege  as 
follows,  to  wit:  We  admit  all  of  section  1  of 
the  plaintiff's  complaint,  except  the  alleged  val- 
ue of  the  calf.  We  deny  each  and  every  allega- 
tion of  section  2  of  plaintiff's  complaint,  and  al- 
lege that  we  neither  acting  together  nor  single 
banded  did  castrate  nor  in  any  way  harm  any 
calf  t>elonging  to  the  al>ove-named  plaintiff." 

Judgment  was  demanded  for  the  costs  and 
disbursements.  The  cause  was  tried  In  that 
court  and  a  rerdlct  was  returned  In  plaln- 
tlfTs  faror  and  against  Joe  Gibson  alone  for 
$75,  as  damages,  and  a  Judgment  therefor 
and  for  the  costs  and  disbursements  having 
been  rendered,  he  appealed  to  the  circuit 
court  for  that  county.  He  interposed  In  that 
court  a  demurrer  to  the  complaint  on  the 
ground  that  It  did  not  state  facts  sufficient  to 


Constitute  a  cause  of  action  against  him. 
The  demurrer  was  overruled,  and  the  cause, 
being  retried,  resulted  In  a  Uke  verdict  and 
Judgment.  Upon  motion,  however,  it  was  or- 
dered that  unless  the  plaintiff  remitted  $37.- 
50  of  the  sum  so  recovered,  the  Judgment 
should  be  set  aside  and  a  new  trial  granted. 
This  condition  was  complied  with,  and  from 
the  amended  Judgment  the  defendant  against 
whom  the  Judgment  was  given  appeals  to  this 
court. 

N.  G.  Wallace,  of  PrinevlUe,  for  appellant. 
Jay  H.  Upton,  of  Prlneville,  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  The  transcript  filed  herein  contains 
a  copy  of  the  demurrer,  duplicates  of  the  or- 
ders made  by  the  circuit  court,  copies  of  the 
verdict,  the  Judgment,  the  notice  of  appeal, 
the  imdertaklng  therefor,  the  exception  to 
the  sufficiency  of  the  sureties  thereon,  and 
the  ruling  of  the  court  in  relation  thereto, 
to  which  the  certificate  of  the  clerk  Is  ap- 
pended. There  have  also  been  sent  up  the 
original  papers  filed  in  the  Justice's  court 
and  copies  of  orders  made  therein  to  which 
the  clerk  also  attaches  his  certificate.  No  bill 
of  exceptions,  however,  accompanies  the 
transcript 

[1,  2]  The  appellant's  counsel  assigns  as  er- 
rors alleged  to  have  been  committed  by  the 
trial  court  its  action  In  overruling  the  demur- 
rer. Its  refusal  to  instruct  the  Jury  as  re- 
quested, and  its  giving  of  Instructions  to 
which  exceptions  were  taken.  None  of  these 
matters  are  properly  before  us  for  considera- 
tion, except  the  ruling  upon  the  demurrer; 
for  the  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  is  never  waived.  L.  O.  L.  (  72.  An 
examination  of  the  averments  of  the  com- 
plaint, as  hereinbefore  set  forth,  will  show 
that  the  initiatory  pleading  Is  sufficient  in  all 
particulars.  The  Judgment  should  therefon 
be  affirmed ;  and  it  is  so  ordered. 


(8T  Or.  660) 
DEPOT  BEAI/TX  SYNDICATE  v.  ENTEH 
PRISE  BREWING  CO. 

(Supreme  Court  of  Oregon,     March  5,  1918.) 

1.  Estoppel  $=395— Equitable  Estoppel- 
Silence. 

One  is  usually  required  to  hastily  refute  oral 
declarations,  made  m  his  presence,  affecting 
him  injuriously,  but  this  does  not  generally  ap- 
ply to  letters,  except  where  acted  upon  or  in- 
vited. 

2.  Pbincipal  and  Agent  «=»170(3)— Unau- 
TBOBizED  Acts  of  Agent  —  Silence  o' 
Principal— Ratification. 

Where  unauthorized  contract  of  agent  is 
brought  to  the  knowledge  of  the  principal,  ei- 
ther orally  or  by  letter,  the  principal  must  has- 
tily disavow  it  or  he  will  be  held  to  have  rati- 
fied it,  and  particularly  so  if  the  failure  to  do 
so  might  impose  loss  or  injury  upon  the  other 
party. 
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8.  Pbincipai  aitd  Aqkrt  <t9l63(l)— "Rati- 
fication"   OF    CORTBAOT  —  "ESTOPPEL    IN 

Pais." 
A  clear  distlDCtion  exists  between  ratifica- 
tion of  contract  by  a  principal  and  estoppel  in 
pais;  ratification  following  the  unauthorized 
act,  and  estoppel  being  based  on  principal's  in- 
ducement to  another  to  act  to  his  prejudice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Estoppel 
in  Pais ;    Ratification.] 

Department  2.    Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Gantenbeln,  Judge. 
On  rehearing.    Former  opinion   affirmed. 
For  former  opinion,  see  170  Paa  294. 

Joseph  SimcHi,  of  Portland  (Dolpb,  Mallory, 
Simon  &  Gearin,  of  Portland,  <hi  tbe  brief), 
for  appellant  R.  W.  Montague^  of  Port- 
land (Wood,  Montague  &  Hunt  and  Donald 
M.  Graham,  all  of  Portland,  on  tbe  brief),  for 
respondent 

MOORE,  J.  In  a  petition  tor  rehearing  it  is 
insisted  that  the  defendant  was  under  no  legal 
obligation  to  reply  to  the  plaintlfTs  letter  of 
January  11,  1915,  containing  the  information 
that  the  term  of  the  lease  had  been  extended 
two  months,  from  November  1st  of  that  year, 
and  the  monthly  rent  of  $200  reduced  to 
$125  to  May  1,  1915,  and  to  $150  for  the  re- 
mainder of  the  term,  which  modification  was 
made  pursuant  to  an  agreement  with  C.  B. 
Williams,  the  agent  of  the  defendant,  with 
the  understanding  that  Its  guaranty  would 
continue  until  December  31,  1915,  and  that, 
when  this  court  concluded  the  defendant's 
failure  to  answer  such  communication  consti- 
tuted on  acceptance  of  the  condition  stated 
therein,  tbe  plaintiff  was  thus  permitted  to 
Introduce  evidence  which  had  been  manufac- 
tured for  the  occasion,  whereby  an  error  was 
committed. 

[1]  When  oral  declarations  are  made  by  a 
party  In  the  presence  and  hearing  of  his  ad- 
versary, who  is  under  no  restraint  and  cod- 
sdous  of  tbe  charge  thus  imputed,  assert- 
ing against  him  an  obligation  which  might 
be  enforceable,  or  his  commission  of  an  of- 
fense, or  limiting  his  title  to  property,  or 
affecting  him  injuriously,  it  is  reasonable 
to  suppose  he  would  promptly  deny  such  pos- 
itive declarations,  if  he  desired  to  escape  un- 
favorable inferences  which  might  be  deduced 
from  his  silence,  and  hence  he  is  usually  re- 
quired hastily  to  refute  such  charges.  16 
Cyc.  958.  This  rule,  however,  does  not  gen- 
erally apply  to  written  communications  con- 
taining statements  of  facts,  a  failure  to  deny 
which  is  not  construed  as  a  tacit  admission 
of  the  truth  of  the  writing,  and  no  unfavor- 
able inference  arises  from  such  silence,  ex- 
cept in  cases  when  the  party  receiving  the 
letter  has  invited  it  or  where  there  is  reason 
to  believe  he  has  acted  upon  the  information 
thus  received,  or  when  there  has  been  sent 


with  the  letter  bills  showing  a  shipment  of 
goods,  which  invoices  have  been  retained 
without  objection,  or  where  money  has  been 
sent  upon  a  condition  stated  In  the  letter  and 
the  sum  has  not  been  returned.  Id.  060.  As 
sustaining  the  legal  principle  thus  stated,  see 
State  y.  MacFarland,  83  N.  J.  Law,  474,  83 
Atl.  993,  Ann.  Gas.  1914B,  782;  Seevers  v. 
Cleveland  Coal  Co.,  158  Iowa,  574,  138  N.  W. 
793,  Ann.  Cas.  1915D,  isa 

[2]  These  rules,  however,  have  no  applica- 
tion to  the  law  governing  the  relation  of 
agency.  If  a  principal,  when  fully  notified 
thereof,  neglects  promptly  to  disavow  an  act 
or  contract  of  his  agent  In  excess  of  his  au- 
thority, such  silence  will  usually  be  interpret- 
ed as  an  Implied  ratification,  and  partlculariy 
so  If  the  failure  speedily  to  repudiate  such 
conduct  or  agreement  might  Impose  upon  the 
other  party  loss  or  Injury.  31  Cyc.  1276;  2 
C.  J.  B05;  Curtze  v.  Iron  Dyke  Mining  Co., 
46  Or.  601,  606,  81  Pac.  815 : 

"Tbe  rule,"  says  Mr.  Justice  Bean  in  Reid 
v.  Alaska  Packing  Co.,  47  Or.  215,  220,  83  Pac 
139,  141  "is  elementary  that  when  an  agent, 
in  contracting  for  his  principal,  exceeds  his 
authority,  the  principal,  upon  being  fully  in- 
formed of  the  facts,  must  within  a  reasonable 
time,  disavow  or  disaffirm  the  act  of  his  agent, 
especially  in  cases  where  his  silence  might  op- 
erate to  the  prejudice  of  innocent  parties,  or  he 
will  be  held  to  have  ratified  and  affirmed  such 
unauthorized  act,  and  su<A  ratification  wiU  be 
equivalent  to  a  precedent  authority." 

To  the  same  effect  see,  also,  2  O.  J.  504,  | 
124,  and  exhaustive  notes  on  this  subject 

[3]  Ratification  by  a  principal  of  an  unau- 
thorized act  of  his  agent  has  occasionally 
been  grounded  upon  the  doctrine  of  an  equl- 
table  estoppel.  A  clear  distinction,  however, 
exists  between  an  estoppel  in  pais  and  rati- 
fication. 

"The  substance  of  ratification  Is  confirmation 
of  the  unauthorized  act  or  contract  after  it  has 
been  done  or  made,  whereas  the  substance  of 
estoppel  is  the  principal's  inducement  to  another 
to  act  to  his  prejudice.  Acts  and  conduct 
amounting  to  an  estoppel  in  pais  may  in  some 
instances  amount  to  a  ratification;  but  on  tbe 
other  band  ratification  may  be  complete  without 
any  elements  of  estoppeL"  2  C.  J.  46i9;  31 
Cya  1247. 

In  the  case  at  bar,  it  is  possible  the  exten- 
sion of  the  term  of  tha  lease  and  the  reduc- 
tion of  the  monthly  rent  might  be  regarded 
as  creating  an  equitable  estoppel,  but,  bow- 
ever  that  may  be,  we  rest  our  decision  upon 
an  implied  ratification  by  the  defendant  ot 
its  agent's  unauthorized  assumption  of  au- 
thority, by  falling,  when  fully  notified  there- 
of, promptly  to  deny  bis  power  to  consum- 
mate the  agreement 

We  therefore  adhere  to  the  former  opinion, 
and  tbe  petition  for  a  rehearing  is  denied. 

McBRIDE,  C.  J.,  and  McCAMANT  and 
BEAN,  JJ.,  concur. 
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STATE  ▼.  ROBERTS.    (No.  14613.) 

(Supreme  Ckiurt  of  Waahingtoli.    March  6, 
181&) 

1.  Ikdiotident  and  InroBifATioN  ®s»126(19) 
— DnPLIClTT — "Gbaftino." 

Rem.  Code  1915,  {  2333,  denounces  the  crime 
of  "grafting"  and  specifies  three  methods  in 
'which  the  crime  may  be  committed,  the  first  of 
which  is  by  receiving  compensation  on  a  promise 
to  influence  any  public  officer  to  refuse,  neglect, 
or  defer  the  performance  of  any  official  duty, 
and  the  third  of  which  is  by  asking  or  receiving 
any  compensation  on  a  promise  to  influence  any 
public  officer  In  respect  to  any  act,  decision,  vote, 
opinion  or  other  proceeding,  field  that,  while 
the  method  described  in  the  third  clause  may  in 
genertd  terms  cover  that  specifically  described 
in  the  first  clause,  an  information  charging  the 
commission  of  the  crime  substantially  in  the 
terms  used  in  the  statute  in  defining  the  first 
method  does  not  charge  two  crimes,  and,  more- 
over, the  statute  merely  denounces  different 
methods  of  committing  the  same  crime  and  not 
different  crimes. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Graft.] 

2.  dtiuiRAi.  Law  «=»678(1) — Eubctxon— N»- 
CKSsrrr— AiiTEBNAXivE  Fbomtse. 

Where  an  information  charged  defendant 
with  obtaining  mone^  on  the  representation  that 
he  could  and  would  influence  a  judge  to  dismiss 
a  case  or  delay  the  proceedings  therein,  the 
court  properly  refused  to  require  the  state  to 
elect  between  the  charge  of  an  agreement  to  in- 
fluence the  judge  to  dismiss  the  action  and  the 
charge  of  an  agreement  to  influence  a  delay  of 
the  proceedings,  as  the  charge  was  not  in  the  al- 
ternative but  was  a  positive  charge  that  defend- 
ant represented  that  he  could  and  would  do  one 
or  the  other. 
8.  Obbtbuotingi  Justice  ^5>15 — Evidenob— 

ADmBSIBrUTT. 

Where  the  prosecuting  witness  testified  that 
defendant  promised  to  get  him  out  of  his  trou- 
ble, and  later  made  a  similar  promise  and  told 
him  that  he  bad  gone  to  the  back  door  of  the 
judge's  office  and  talked  to  him,  and  that  the 
judge  had  called  in  the  prosecuting  attorney  and 
bis  assistant  and  talked  to  them,  the  testimony 
of  a  witness  that  defendant  said  he  had  ways 
of  getting  into  the  judge's  office  and  that  he 
could  do  more  with  .the  judge  than  people 
thought,  or  than  other  people  could,  was  admis- 
sible, even  though  this  statement  was  made  on 
the  evening  following  the  payment  of  the  money, 
as  it  bore  upon  the  nature  of  the  transaction 
as  understood  by  the  parties,  and  corroborated 
the  prosecuting  witness*  version  of  the  conver- 
sation the  evening  before. 
4.  Obstbucting  Justice  «=»17%,  New,  voL 
14  Key-No.  Series  —  Gbaftino  —  Questions 

FOB  JUBT. 

On  a  trial  for  obtaining  money  on  the  repre- 
sentation that  defendant  could  and  would  in- 
fluence a  judge  to  dismiss  a  case  or  delay  pro- 
ceedings, evidence  held  sufficient  to  justify  the 
denial  of  a  directed  verdict  of  acquittal. 
6.  Cbiminal  Law  ®=>713  —  Abouvent  ov 
CouNSEir— Pertinenct  to  Evidekcb. 

0^  such  trial,  Lhe  argument  of  the  assist- 
ant prosecuting  attorney  that  defendant  had 
rendered  the  prosecuting  witness  no  service  for 
the  money  paid  him  held  a  legitimate  comment 
In  view  of  the  evidence. 

6.  Cbiminai,  Law  «=>1165(3)  —  Appeal  — 
Harmless  Ebbob  —  Krbobs  Favorable  to 
Appellant 

If,  under  Rem.  Code  1916,  {  2333,  denounor 
Ing  the  offense  of  obtaining  money  on  a  promise 
to  influence  official  action,  the  exception  applica- 


ble where  the  parties  understand  in  good  faith 
that  no  means  shall  be  employed  except  explana- 
tion and  argument  does  not  apply  to  the  com- 
mission of  the  offense  in  the  first  method  speci- 
fied in  the  statute,  the  incorporation  of  sudi 
exception  in  an  instruction  defining  the  offense 
with  which  defendant  was  charged  was  not 
prejudicial,  but  was  in  his  favor. 
'  7.  Obstructing  Justice  4=»1  —  GBArmro  — 

\      EXBVENTS  or  OlTENSE. 

'         Under  Rem.  Code  1915,  {  2333,  denouncing 

<  the  offense  of  obtaining  money  on  a  promise  to 

influence  official  action,  the  intention  to  corrupt 

the  officer  by  the  payment  to   him  of  money 

,  is  not  the  gravamen  of  the  offense. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  (bounty;  M.  L.  Oliftord,  Judga 

J.  Li  Roberts  was  convicted  of  graftlni;, 
and  he  appeals.    Affirmed. 

I      H.  W.  Lueders,  of  Tacoma,  for  appellant 
I  Fred  G.  Remann  and  J.  W.  Selden,  both  of 
Tacoma,  for  the  State. 

ELLIS,  O.  3.  Defendant  was  prosecuted 
for  the  crime  of  grafting  under  an  informa- 
tion charging,  in  substance,  that  in  Pierce 
county.  Wash.,  on  or  about  March  12,  1917, 
he  received  from  Frank  Barron  $210  upon 
the  representation  that  he  could  and  would 
influence  Judge  E.  M.  Card  to  neglect  and  do- 

,  fer  the  performance  of  his  duty  as  a  judge 
of  the  superior  court  In  the  case  of  State  ▼. 
Barron  then  pending  in  the  department  of 

,  that  court  in  that  county  and  state  presided 
over  by  Judge  Card,  in  that  he  would  influ- 
ence Jud^e  Card  to  dismiss  that  case  or  de- 
lay proceedings  therein  so  that  Frank  Bar- 
ron would  receive  no  punishment  in  that 
cause,  and  that  it  was  not  clearly  understood 
in  good  faith  between  Barron  and  defendant 
that  no  means  or  influence  should  be  employ- 
ed except  explanation  and  argument  npon 
the  merits  of  the  case.  Defendant  demurred 
to  the  information  on  the  grounds :  (1)  That 
It  "Is  not  direct  and  certain  as  regards  the 
crime  charged,"  and  that  (2)  it  "does  not 
state  facts  sufficient  to  constitute  a  public 
offense."  The  demurrer  was  overruled. 
When  the  case  was  called  for  trial,  defend- 
ant requested  that  the  state  be  required  to 
elect  whether  it  would  stand  upon  the  charge 
that  defendant  agreed  to  Influence  the  court 
to  dismiss  the  case,  or  the  charge  that  he 
agreed  to  Influence  the  court  to  delay  proceed- 
ings therein.  The  request  was  denied.  Be- 
fore the  jury  was  impaneled,  the  state,  over 
defendant's  objection,  was  permitted  to  in- 
dorse the  names  of  three  witnesses  npon 
the  information.  No  continuance  was  asked 
nor  any  claim  of  prejudice  made. 
It  developed  In  evidence  that  the  prosecut- 

I  Ing  witness,  Barron,  had  been  charged  in 
Pierce  county.  Wash.,  with  the  crime  of  se- 
duction. He  had  fled  to  Montana  and  had 
been  brought  back  to  Pierce  county  about 
March  1,  1917,  through  extradition  propeed- 
ings.  He  had  employed  an  attorney,  and  un- 
der his  advice  bad  entered  a  plea  of  not 
guilty.    Through  a  Mrs.  Waters,  he  met  de- 


«=9For  other  caMs  K«  wmit  topio  aad  KISY-NUHBBB  In  all  Ker-Number*d  Dlgwts  and  ladaus 
171  P.— 16 


Digitized  by 


Google 


226 


171  PACIFIC  REPORTBB 


(Wash. 


fendant  at  her  house  on  Friday,  March  9, 
1917.  As  to  what  transpired  at  this  and  tvro 
subsequent  meetings  the  evidence  Is  In  sharp 
conflict 
Barron,  who  evidently  spoke  English  with 
^  dlfllculty,  testified:  That  at  this  first  meet- 
ing he  told  defendant,  "I  got  a  little  trouble." 
That  defendant  answered:  "That  is  all  right 
I  am  going  to  poll  you  out"  That  defendant 
asked  and  was  told  the  name  of  the  girl, 
and  ofTered  his  services  for  $550,  $300  down 
and  $250  afterwards.  That  he  then  took  the 
name  of  Barron's  attorney  and  said  he  would 
see  him  and  the  deputy  prosecuting  attorney. 
That  Barron  then  paid  $90  to  defendant, 
promising  to  pay  the  other  $210  on  the  next 
Monday.  Barron  further  testified  that  on  the 
evening  of  Monday,  March  12th,  he  and  a 
friend,  one  Sledzlewskl,  went  to  defendant's 
room  in  the  Pierce  Hotel.  That  defendant 
then  asked  him  to  pay  the  money,  and  said, 
"I  have  your  case  and  will  handle  It  and  get 
yon  out"  further  stating  that  he  had  se«i 
the  prosecuting  attorney  who  would  not  listen, 
but  defendant  bad  gone  to  the  back  door  of 
Judge  Card's  office  and  talked  to  him,  and 
Judge  Card  called  In  the  prosecuting  attorney 
and  his  assistant  and  talked  to  them,  after 
which  the  assistant  prosecutor  told  defend- 
ant be  would  let  him  know  what  they  would 
do.  That  at  one  of  these  meetings  defendant 
told  Barron  not  to  tell  any  one  of  the  ar- 
rangement because  If  found  out  defendant 
would  get  a  fine  of  $1,000,  and  that  If  a 
lawyer  was  needed  defendant  would  furnish 
one  as  he  did  not  like  Barron's  then  attorney. 
Ttiat  at  this  meeting  of  March  12th,  defendant 
told  Barron  the  cheapest  way  was  to  marry 
the  girl,  otherwise  they  would  send  him  to 
the  penitentiary;  that  If  he  married  the 
girl  he  would  not  have  to  live  with  her.  That 
Barron  then  said  he  would  think  it  over  and 
let  him  know  the  next  day,  but  paid  defend- 
ant the  $210  at  that  time.  That  next  day  (he 
did  not  state  the  hour)  he  went  to  defendant's 
room  and  told  him  he  would  marry  the  girl 
That  defendant  arranc;nd  for  a  meeting  vith 
the  assistant  prosecuting  attorney  on  March 
14tb,  when  he  (defendant),  the  assistant 
prosecutor,  and  a  Justice  of  the  peace  went 
to  the  White  Shield  Home,  where  the  girl  was 
staying,  and  he  there  married  her.  Tlie 
case  was  then  dismissed. 

As  to  what  happened  at  the  second  meet- 
ing when  the  $210  was  paid,  Sledzlewskl 
fully  corroborated  Barron,  adding  that  de- 
fendant said : 

"That  he  had  certain  ways  of  getting  into 
7udge  Card's  office,  and  he  conld  do  more  with 
Judge  Card  than  people  thought,  or  that  (than) 
other  people  could;  that  he  could  not  do  any- 
thing with  the  prosecuting  attorney's  office,  but 
that  he  could  do  more  with  Judge  Card's  office." 

He  could  not  remember  whether  this  was 
on  the  evening  of  March  12,  or  March  13, 
1917. 

Defendant  denied  that  he  promised  to  In- 
fluence Judge  Card,  or  that  he  claimed  that 
he  conld  do  so,  or  claimed  to  hare  access  to 


his  office.  He  testified  that  there  was  no 
agreement  as  to  how  the  money  was  to  be 
used,  except  an  understanding  that  he  would 
endeavor  to  get  two  men,  who,  as  Barron  told 
him,  had  been  keeping  company  with  the  girl, 
to  testify  to  that  fact  and  to  swear  that  Bar- 
ron had  not  had  any  relations  with  her,  bat 
that  he  told  Barron  he  would  not  allow  them 
to  perjure  themselves  and  would  not  '*frame- 
up  on  the  girL"  Yet  he  testified  that  at  this 
same  interview  of  March  12th,  when  Barron 
paid  him  the  $210  to  get  this  evidence,  Bar- 
ron had  admitted  in  substance  that  he  Iiad 
seduced  the  girl  under  a  promise  of  marriage, 
and  that  he  at  once  advised  Barron  to  marry 
her. 

One  Jacobson,  a  friend  of  defendant,  testi- 
fied that  he  was  present  at  a  meeting  in  de- 
fendant's room  on  the  evening  of  March  12tli 
or  March  13th,  and  that  some  compromise 
with  the  prosecuting  attorney's  ofilce  was 
talked  of,  but  defendant  said  nothing  about 
seeing  Judge  Card.  He  stated,  however,  that 
he  understood  that  the  money  had  been  paid 
the  evening  before,  so  that  his  testimony 
hardly  contradicts  that  of  Barron  and  Sled- 
ziewsld. 

It  is  hardly' necessary  to  say  tliat  both 
Judge  Card  and  the  prosecuting  attorney  de- 
nied that  defendant  ever  approached  them  in 
any  surreptitious  manner,  and  It  is  admitted 
that  he  never  even  spoke  to  Judge  Card  or 
approached  him  in  any  way.  There  was  oth- 
er evidence,  but  it  casts  little  or  no  light  upon 
the  vital  conflict  here  presented. 

The  Jury  returned  a  verdict  of  guilty.  Mo- 
tions for  a  new  trial  and  in  arrest  of  Judg- 
ment were  overruled.  From  the  Judgment  of 
conviction  and  sentence,  defendant  appeals. 

[1]  It  is  first  contended  that  the  informa- 
tion charges  more  than  one  crime.  We  con- 
fess to  much  difficulty  in  following  appel- 
lant's argument  on  this  point  It  seems  to 
amount  to  the  following:  The  statute  defin- 
ing the  crime  of  grafting  (Bern.  Code,  f  2333) 
specifies  three  methods  in  which  it  may  be 
committed.  The  terms  employed  in  defining 
'the  first  and  the  third .  methods  are  in  some 
respects  similar.  It  is  urged  therefore  that 
the  information  here  charging  the  commis- 
sion of  the  crime  sul)stantially  in  the  terms 
used  in  the  statute  in  defining  the  first  meth- 
od in  effect  charges  its  commission  by  the 
third  method  also,  and  therefore  charges  two 
crimes.  The  statute  itself  furnishes  a  suffi- 
cient answer  to  this  argument  While  the 
terms  employed  in  the  first  and  third  clauses 
are  in  some  respects  similar,  they  are  far 
from  identical.  The  specific  official  acts  or 
conduct,  the  taking  of  money  under  a  promise 
to  exert  a  sinister  Infiuence  up<m  which  la 
declared  to  constitute  the  crime,  are  not  the 
same.  In  the  first  clause  the  influence  prom- 
ised to  t>e  exerted  upon  the  officer  is  to  cause 
him  "to  refuse,  neglect  or  defer  the  perform- 
ance of  any  official  duty."  In  the  third  clause 
it  is  to  Influence  the  officer  "In  respect  to  any 
act,  dedsloD,  vote,  opinion  or  other  proceed- 
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log."  Thongh  the  method  tbas  described  In 
the  third  clause  may  in  general  terms  cover 
that  spedflcally  described  in  the  first  clause, 
It  is  obTious  that  the  first  clause  does  not  cov- 
er all  that  is  denounced  in  the  third,  but  is 
spedflcaUy  segregated  from  it  A  charge 
therefore  couched  in  the  more  specific  lan- 
guage of  the  first  clause  charges  a  commission 
of  the  crime  in  the  method  denounced  by  that 
dause  alone.  Moreover,  the  statute  does  not, 
as  counsel  assumes,  define  three  crimes.  It 
merely  denounces  three  methods  of  commit- 
ting the  same  crime,  and  the  information  in 
this  case  clearly  charges  its  commission  In 
the  first  of  these  methods  only.  It  charges 
the  commission  of  but  aae  crime  and  in  lan- 
guage plaUily  Indicating  the  manner  of  its 
commission.  The  demurrer  was  properly- 
overruled. 

[2]  We  find  no  merit  In  the  further  claim 
that  the  court  erred  in  refusing  to  require  the 
state  to  elect  whether  it  would  stand  upon  a 
charge  that  appellant  agreed  to  influence  the 
judge  to  dismiss  the  action  of  State  v.  Barron, 
or  npon  a  charge  that  he  agreed  to  Inflnence  a 
delay  of  proceedln'rs  therein.  The  informa- 
tion does  not  charge  that  he  either  represent- 
ed that  he  could  and  would  do  one  or  the  otb 
er  of  these  things,  leaving  what  be  promised 
a  matter  of  doubt,  but  that  he  represented 
that  he  could  and  would  do  the  one  or  the 
other,  which  left  no  doubt  as  to  the  character 
of  the  representation.  The  charge  was  not 
In  the  alternative.  It  was  a  positive  charge 
that  he  represented  that  he  could  and  would 
do  one  of  two  things  in  the  alternative,  both 
of  which  are  denounced  by  the  statute.  The 
difference  Is  plain.  The  motion  was  properly 
denied. 

[3]  It  Is  next  contended  that  the  court  er- 
red in  refusing  to  strike  the  testimony  of 
Sledziewski  as  to  what  occurred  at  the  meet- 
ing of  March  13tb,  in  appellant's  room,  on  the 
ground  that  the  $210  had  been  paid  before 
that  time.  While  this  witness  apparently 
could  not  segregate  in  his  own  mind  Just 
what  was  said  at  the  meeting  of  March  12th, 
from  what  was  said  at  the  meeting  of  March 
13th,  It  is  clear  from  his  reference  to  the  pay- 
ment of  the  $210,  which  was  admittedly  made 
on  the  12tb,  that  the  conversation  touching 
Judge  Card,  if  it  ever  took  place,  took  place 
at  the  meeting  of-  March  12th  and  was  made 
as  an  Inducement  to  the  payment  of  the  mon- 
ey. This  is  further  borne  out  by  the  testi- 
mony of  Jacobson  that  Judge  Card's  name 
was  not  mentioned  at  the  meeting  when  he 
was  present  and  tliat  he  then  understood  that 
the  money  had  been  paid  the  night  before. 
Be  that  as  it  may,  we  agree  with  the  trial 
court  that  what  transpired  at  all  of  these 
meetings  was  admissible  as  bearing  upon  the 
nature  of  the  transaction  as  understood  by 
the  parties  throughout.  1  Wharton,  Crlm. 
Et.  aoth  Ed.)  pp.  501,  S02.  Even  If  Sled- 
riewsbl's  testimony  as  to  appellant's  repre- 
■entatlon  that  he  had  a  means  of  secret  access 


to  the  judge's  chambers  were  capable  only  at 
the  construction  that  it  took  place  on  the 
evening  after  that  on  which  money  was  paid, 
it  would  still  be  admissible  as  showing  that 
appellant's  then  attitude  was  the  same  as 
that  testified  to  by  Barron  of  the  evening 
before  when,  as  Barron  said,  appellant  told 
him  he  had  already  approached  the  judge  by 
a  back  door.  It  was  admissible  as.  In  a  meas- 
ure, corroborating  Barron's  version  of  that 
conversation.  The  motion  to  strike  was  prt^ 
erly  denied. 

[4]  Appellant's  third  contention  Is  that  his 
motion  for  a  directed  verdict  of  acquittal, 
made  at  the  close  of  the  state's  case,  should 
have  been  granted.  As  we  view  it,  Barron's 
testimony  alone  was  sufficient  to  take  the 
case  to  the  jury.  But,  as  we  have  just  no- 
ticed, Barron  was  corroborated  by  Sledziew- 
ski True,  appellant's  representations,  as 
testified  to  by  these  men,  were  made  after 
the  first  meeting  of  March  9th,  but  they  were 
made  before  the  payment  of  the  $210  on  the 
evening  of  March  12th,  and  If  then  made, 
which  was  a  question  for  the  jury,  their  only 
possible  purpose  was  to  induce  that  payment. 
It  Is  true  also  appellant  testified  that  this 
money  was  paid  on  his  agreement  to  secure 
certain  evidence,  but  he  admitted  that  at  the 
same  time  Barron  confessed  that  he  had  in 
fact  seduced  the  girl  under  a  promise  of 
marriage,  so  that  appellant  and  Barron  both 
then  knew  that  the  desired  evidence  could 
not  be  secured.  This  Is  certain  if,  as  appel- 
lant further  testified,  he  then  told  Barron 
that  he  wond  not  consent  to  peijury  nor  a 
"frame-up*  on  the  girl."  The  motion  for  a 
directed  verdict  was  properly  denied. 

[(]  It  Is  strenuously  urged  that  the  court 
erred  in  permitting  the  assistant  prosecut- 
ing attorney  to  argue.  In  substance,  that  ap- 
pellant rendered  Barron  no  service  for  the 
money.  We  have  read  the  little  of  the  argu- 
ment which  Is  set  out  In  the  record-  In  view 
of  the  above-noticed  evidence,  we  agree  with 
the  trial  court  that  the  argument  was  a 
legitimate  comment 

[t]  Appellant  criticizes  the  court's  instruc- 
tions defining  grafting.  In  that  It  told  the 
jury.  In  substance,  that  an  agreement  to  In- 
fluence a  Judicial  officer  to  neglect  or  defer 
the  performance  of  his  Judicial  duty  would 
constitute  the  ofTense,  unless  it  was  under- 
stood in  good  faith  that  no  means  should  be 
employed  "except  explanation  and  argument 
upon  the  merits."  It  is  urged  that  under  the 
statute  (Rem.  Code,  {  2333)  this  exception 
applies  only  to  a  commission  of  the  crime 
in  the  method  denounced  in  the  third  clause 
of  that  section,  and  not  to  that  denounced  In 
the  first  clause.  Assuming,  without  decid 
ing,  that  this  criticism  is.  well  taken,  the  ad 
dltion  of  the  exception  was  obviously  not 
prejudicial.  If  error,  it  was  distinctly  er- 
ror in  appellant's  favor.  Other  claims  of  er- 
ror in  the  instructions  are  suggested,  but  we 
cannot  discuss  them  in  detail.    We  have  ex- 
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emlned  the  Instructions  with  care.  We  are 
convinced  that  they  clearly  and  correctly 
stated  the  law  as  applied  to  the  evidence. 

[7]  A  further  claim  of  error  Is  predicated 
upon  the  court's  refusal  to  Instruct  upon 
the  theory  that  the  gravamen  of  the  offense 
charged  was  the  Intention  of  appellant  to 
corrupt  the  Judicial  officer  by  the  payment  to 
him  of  money.  It  seems  to  us  too  plain  for 
argument  that  the  statute  Is  capable  of  no 
such  construction. 

We  have  discussed  every  assignment  of 
error  that  appellant  has  seen  fit  to  discuss 
In  bis  brief  or  in  the  oral  argument  We 
have  also  examined  the  assignments  which 
he  has  not  discussed.  We  can  find  no  ground 
warranting  a  reversal. 

The  judgment  Is  affirmed. 

MOUNT,  HOLCOMB,  and  CHADWIOK, 
J7.,  concur. 

OM  Waab.  466) 

BBADFORD-EENNEDT  CO.  t.  BIT- 
CHANAN.     (No.  14618.) 

(Supreme  Court  of  Washington.     March  2, 
1918.) 

1.  Bailment  «=3l2  —  Gbatditous  Bahjw  — 

I NSTBUCTION  S— CoN  SENT. 

A  gratuitous  bailee,  who  is  sent  money^  for 
a  certain  purpose  with  written  instructions, 
most  be  presumed  to  have  acquiesced  and  con- 
sented to  the  written  instructions,  where  he  did 
DOt  disavow  the  terms  under  which  sent. 

2.  Bailjient  «=»31(3)— Gbatuitous  Bailkb— 
Nkgligekck — Evidence. 

Evidence  held  to  show  that  one  to  whom 
money  was  sent  for  a  certain  purpose  was  a 
gratuitous  bailee,  and  that  he  was  not  grossly 
negligent  in  faandling  the  money  nor  in  miscon- 
struing his  instructions. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County;  M.  L.  Clifford,  Judge. 

Action  by  the  Bradford-Kennedy  Company 
against  James  Buchanan.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  dismissed. 

John  E.  Gallagher,  of  Tacoma,  for  appel- 
lant J.  H.. Gordon  and  A.  O.  Bnrmeister, 
both  of  Tacoma,  for  respondent 

HOLCOMB,  J.  This  case  was  formerly  be- 
fore this  court  and  reported  In  91  Wash.  539, 
158  Pac.  76.  Uiwn  appeal  the  court  remand- 
ed the  cause  fo,r  further  proof  to  be  added  to 
that  already  taken,  and  further  proceedings 
not  inconsistent  with  the  opinion.  Among 
other  things  It  was  determined  on  the  former 
appeal  that  the  cause  had  not  been  heard  and 
decided  below  upon  the  proper  principles;  that 
the  evidence  clearly  disclosed  that  appellant 
was  a  mandatary  under  a  gratuitous  bail- 
ment to  buy  logs  with  bis  prindpars  money 
and  as  such  Is  liable  only  for  gross  negli- 
gence ;  and  that,  while  be  must  not  disregard 
plain  instructions,  be  is  not  punished  when 
he  honestly  mlstalces  instructions. 

Upon  the  retrial  below  no  additional  evi> 


dence  was  produced  to  show  any  other  status 
on  the  part  of  appellant  than  that  of  gratui- 
tous mandatary.  He  reiterated  that  his  in- 
structions were  different  from  those  assert- 
ed by  respondent  In  the  former  opinion  is 
set  forth  a  letter  of  instructions  from  re- 
spondent accompanying  the  money  Intrusted 
to  appellant.  Appellant  Insisted  in  the  latter 
trial  as  well  as  in  the  former  that  he  was.- 
to  use  the  money  as  a  sort  of  revolving  log 
fund;  that  the  respondent  would  demand  free 
shingles  only  as  the  shingle  company  could 
afford  to  ship  them  without  Immediate  pay- 
ment, and  would  continue  to  pay  for  the 
shingles  If  neces&ary  to  keep  the  concern  go- 
ing, and  be  satisfied  if  shingles  not  shipped 
to  it  were  sold  and  the  proceeds  used  by 
Buchanan  for  the  purchase  of  further  logs  as 
respondent's  property. 

In  the  former  opinion  it  was  also  stated 
that: 

"It  should  be  proved  beyond  doubt  that  Bu- 
chanan had  no  right  except  to  buy,  cause  to  be 
manufactured,  ship  to  Bradford,  or  resell  and 
remit" 

There  was  no  further  testimony  upon  this 
point.  Buchanan  reasserted  bis  understand- 
ing of  an  oral  agreement  which  he  said  he 
had  with  Bradford,  president  of  respondent, 
prior  to  the  sending  of  the  letter  set  forth 
In  the  former  opinion,  In  which  it  was  under- 
stood that  the  Tacoma  Lumber  &  Shingle 
Company  was  to  be  kept  on  its  feet  and  kept 
going. 

[1]  However  that  may  be,  when  the  remit- 
tance came,  accompanied  by  the  letter  of  in- 
structions, it  was  the  duty  of  Buchanan  to 
disavow  the  terms  under  which  it  was  sent, 
and  if  he  did  not  he  must  be  presumed  to 
have  acquiesced  In  and  tacitly  consented 
thereto.  He  would  not,  however,  be  held 
under  a  mandatary's  liability  to  a  strict  ac- 
countability, as  would  a  paid  bailee.  Hav- 
ing again  shown,  doubtless  honestly,  that  he 
misconceived  his  Instructions,  he  could,  as 
said  In  the  former  appeal,  be  held  only  for 
such  damage  as  actually  occurred  and  only 
for  his  own  gross  negligen&e.  The  trial 
court  again  held  that  the  net  value  of  the 
shingles  purchased  with  the  $2,000,  had  the 
logs  been  delivered  to  the  Tacoma  Lumber  & 
Shingle  Company  to  be  sold  for  the  account 
of  respondent  and  25  cents  per  thousand 
deducted  for  the  sawing,  drying,  loading, 
etc.,  was  $2,000,  and  that  respondent  was 
entitled  to  that  sum  with  interest  from  April 
1,  1913,  together  with  costs  and  costs  on  the 
former  appeal. 

At  the  last  trial  respondent  Introduoed 
the  evidence  of  one  wholly  disinterested  wit- 
ness, one  Hagburg,  whose  testimony  Is  con- 
vincing that  the  minimum  net  market  price 
of  the  ordinary  brand  of  shingles  after  Feb- 
ruary 24th,  when  the  money  was  advanced 
to  appellant,  and  before  April  1st  when  the 
Tacoma  Lumber  &  Shingle  Company  becama 
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iBsolvent  and  went  into  the  hands  of  a  re- 
ceiver for  Ilqnldatlon,  was  $1.60  per  thou- 
sand on  board  car,  and  that  the  minimum 
net  market  value  of  clears  or  the  higher 
grade  of  shingles  was  $1.90  per  thousand  at 
the  mill  during  that  time.  The  minimum 
must  be  taken  as  the  definitely  established 
price  rather  than  the  maximum.  It  is  also 
shown  by  this  witness  that  the  average  pTlce 
of  logs  during  that  time  was  $12  per  thou- 
sand; that  $2,000  would  have  bought  dur- 
ing that  time  166,000  feet;  that  therefore 
the  logs  could  be  manufactured  into  10,000 
shingles  per  thousand  feet  of  logs,  or  1,666,- 
OOO  shingles;  that  the  logs  averaged  on»- 
fourth  clears  or  the  higher  grade  and  three- 
fourths  stars  or  the  ordlnsiry  grade.  Ac- 
cording to  these  figures  the  net  value  of  the 
shingles  whldi  during  that  time  oould  have 
been  produced  at  the  mill  in  Taooma  would 
have  been  approximately  $2,800.  This  in- 
cludes the  price  of  76  cents  per  thousand 
for  sawing,  drying,  loading,  etc.,  and  also 
Inclndes  an  average  of  12  cents  per  thou- 
sand, amounting  to  $200,  for  underweights 
on  shipments  of  shinies  to  which  the  manu- 
fiacturer  is  entitled.  As  respondent  concedes, 
It  was  required  to  pay  70  cents  per  thou- 
sand for  sawing,  drying,  and  loading  the 
shingles  whldi  would  have  been  Its  own; 
that  of  course  should  be  deducted ;  and  cm  1,- 
666,000  shingles  that  amounts  to  approxi- 
mately $1,250.  The  most  therefore  the  re- 
spondent could  be  entitled  to  under  the  new 
evidence,  if  appellant  is  liable  at  all.  Is  the 
sum  of  $1,750,  with  interest  from  AprU  1, 
1913,  at  the  legal  rate. 

[2]  But  we  are  not  satisfied  that  respond- 
ent was  entitled  to  recover  anything.  Hie 
evidence  is  no  dUferent  from  that  before 
upon  the  question  of  the  gratuitous  bail- 
ment. Respondent's  president  admitted  in 
the  former  hearing  thai  appellant  was  to 
recdve  nothing  for  his  services.  Appellant 
was  no  more,  but  rather  much  less,  concern- 
ed in  the  affairs  of  the  Tacoma  Lumber  & 
Shingle  Oonqxany  than  was  respondent  It- 
self. Respondent  had  advanced  to  that  com- 
pany about  $2,500  for  which  It  held  a  mort- 
gage, and  had  a  contract  with  it  whereby  It 
was  to  manufacture  and  deliver  shingles 
to  respondent  at  10  cents  per  thousand  less 
than  the  market  price  at  any  time,  and  cer- 
tain other  deductions  were  to  be  applied 
to  the  shingle  company's  account  After 
February  24,  1913,  23  cars,  containing  6,803,- 
000  shingles  were  shipped  to  respondent  un- 
der this  prior  arrangement,  to  respondent's 
total  gain  of  $2,448.07.  At  the  time  of  the 
advancement  by  respondent  to  appellant  of 
the  $2,000,  the  president  of  respondent  was 
in  Tacoma  and  was  familiar  with  the  con- 
dition and  afTalrs  of  the  Taooma  Lumber  & 
Shingle  Company.  He  was  in  fact  well 
acquainted  with  one  Orandall  who  was  the 
president  and  general  manager  of  the  shin- 
gle company  and  was  a  former  employe  of 
(espondeot     i^fpellant  wa»  the  friend   of 


another  of  the  stodcholders,  one  La  Vergna 
It  seems  that  both  respondent's  president 
and  ai^rilant  had  become  Interested  in  the 
affairs  of  the  shingle  company;  the  oae  for 
its  own  security  and  the  other  gratuitously. 
The  shingle  company  was  in  a  precarious 
financial  condition  and  could  not  obtain 
logs  sufficient  for  its  operations.  Appelant 
was  never  at  any  time  interested  financially 
in  the  shingle  company,  and  never  had  any 
interest  in  its  operations  except  to  see  It 
succeed.  He  profited  not  a  cent  from  the 
money  intrusted  to  him  nor  from  his  other 
activities  in  behalf  of  the  shingle  company. 
The  money  intrusted  to  him,  as  was  shown 
in  the  former  opinion,  vras  not  converted 
by  him,  Imt  was  at  once  devoted  to  the 
purchase  of  logs,  together  with  much  more 
of  appellant's  own  money.  Several  pressing 
debts  of  the  shingle  company  were  also 
paid  by  appellant,  either  out  of  the  funds 
of  respondent  and  his  own,  or  funds  derived 
from  the  shipment  of  shingles  to  resp<«dent 
The  payment  of  most  of  the  claims  paid 
was  necessary  in  order  to  continue  opera- 
tions and  protect  the  business  of  the  sblnglQ 
oomipeny,  and  even  the  logs  of  respondent, 
as  was  stated  In  the  former  opinion,  would 
beoHne  Involved  In  laborers'  claims  in  the 
event  of  failure,  and  probably  receivership 
expenses,  which  afterwards  proved  to  be 
true.  The  instructions  given  by  respondent 
when  transmitting  the  money  to  appellant 
required  that  shipments  should  be  made  as 
rapidly  as  possible  and  the  amount  returned 
as  soon  as  it  could  be  done  without  inconven- 
ience to  the  operation.  From  the  evidence  In 
both  the  former  and  the  last  trial  it  is  evi- 
dent that  the  money  could  not  have  been  re- 
turned prior  to  April  Ist,  when  the  company 
went  into  liquidation,  "without  Inconven- 
ience to  its  operation."  Under  this  provi- 
sion appellant  could  easily  err  honestly  in 
his  duty,  even  had  he  been  a  paid  bailee. 

The  i«cord  is  also  craivinclng  that  Cran- 
dall,  president  and  general  manager  of  the 
shingle  company  and  long-time  friend  of  the 
president  of  respondent,  persisted  in  ship- 
ping to  rei^wndent  shingles  manufactured 
oat  of  the  logs  bought  by  appellant  as  if  under 
the  old  contract  the  shingle  company  had, 
with  respondent,  ignoring  the  new  arrange- 
ment made  by  respondent  with  appellant. 
Notwithstanding  repeated  protests  on  the 
part  of  respondent  to  Crandall,  and  at  least 
once  to  appellant,  that  method  was  pursued 
till  the  last  Indeed,  It  seems  almost  im- 
possible, considering  the  capacity  of  the 
shingle  company,  physically  and  financially, 
to  have  complied  with  both  arrangements 
with  respondent  during  that  period.  It 
seems  clear  from  the  evidence.  If  there  was 
any  gross  negligence  in  dealing  with  respond- 
ent's affairs,  it  must  be  attributed  to  Cran- 
dall. Appellant  had  no  power  in  the  man- 
agement of  the  shingle  company's  business, 
and  Crandall  had  sole  power  therein.  It  Is 
to  be  remembered  that  the  $2,000  was  ad- 
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▼anoed  to  appellant  for  the  sole  benefit  of 
the  shingle  company  and  respondent  Itself. 
Appellant  pr<^ted  nothing,  either  directly 
or  Indirectly,  through  the  bailment  Intrust- 
ed to  him.  Respondent  obtained  from  the 
logs  purchased  for  the  shingle  company,  up- 
on its  former  debt  and  in  profits,  $2,448. 

Unfortunate  as  It  may  be  that  respondent 
must  lose  the  amount  Intrusted  to  appellant 
as  a  gratuitous  bailment,  there  la  no  oon- 
ylndng  evidrace  shown  on  either  hearing 
In  the  case  that  the  money  was  lost  through 
the  gross  negligence  of  appellant. 

The  Judgment  is  reversed  and  the  action 
dismissed. 

ELLIS.  0.  J.,  and  CHADWICK  and  MOR- 
RIS, JJ.,  concur. 

aOO  Wa»ii.  «9) 

GRIGGS  T.  WATNE.     (No.  14290.) 

(Supreme  Court  of  Washington.    March  2, 
1918.) 

1.  Afpeai.  and   Ebbob  «=>1004n.)— Reason* 

ABLSNESS  OF  FXK  —  YEBDICI  —  CONCLUBIVB- 
NES8. 

On  issue  of  reasonableness  of  the  fee  retain- 
ed by  defendant  attorney  for  seirices  rendered 
plaintiff,  the  verdict  supported  by  testimony, 
whether  large  or  small,  is  condunve,  unless  the 
court  committed  error  in  the  course  of  the  trial. 

2.  Evidence  ®=>553(3) — Hypothetical  Ques- 
tions —  Basing  upon  Evidence  of  one 
Pabty  Only. 

A  hypothetical  question  may  be  based  upon 
any  assumption  of  facts  which  the  testimony 
tends  to  prove  according  to  ttie  theory  of  the 
examining  counsel,  although  such  testimony  is 
meager  and  not  at  all  in  line  with  the  theory 
of  the  adversary's  case. 

8.  Evidence  «=>543(2}— Gxpebt  Witnesses 
—Competency. 
In  case  Involving  reasonableness  of  attor- 
ney's fee  charged  for  services  in  another  case, 
lawyers  of  some  years  experience  in  the  general 
practice  of  law  were  competent  to  express  an 
opinion  based  on  testimony  of  the  party  pro- 
posing them. 

4.  Teial  (S=>140(1)— Weiqht  of  Testdiont— 
Questions  fob  Juby. 
The  witness  bein^  competent,  the  weight  to 
be  given  bis  opinion  is  for  the  jury. 
6.  Evidence  €=355S(4)— Opinion  Evidence- 
Grounds  FOB  Rejectinq. 
Meugemess  of  testimony  is  not  a  ground  for 
rejecting  expert  opinion. 

6.  Evidence  ®=3558(2)— Cbobs-Ezaiunation 
OF  Expert— DiscKETiON. 

The  trial  judge  has  a  large  discretion  in 
allowing  cross-examination  of  witnesses  called 
to  give  expert  opinion. 

7.  Appeal  and  Errob  «=»1003  —  Review  — 
Grounds— Weight  of  Testuiony. 

Objections  going  to  weight  of  testimony  af- 
ford no  ground  for  interference  with  verdict. 

8.  Appeal  and  Error  9=>1050(3)— Aoiassion 
OF  Tbstiuony— Uaruless  Error. 

In  suit  to  recover  part  of  fee  retained  by 
defendant  attorney  for  services  in  procuring 
plaintiff's  interest  in  her  husband's  estate,  a 
copy  of  the  administrator's  final  account,  though 
unnecessary,  was  competent  a  least  to  prove 
the  amount  of  the  estate,  so  that  its  admission 
was  not  prejudicial  to  defendant. 

Department  2.  Appeal  from  Superior 
Court,  Spoliane  County;  Hugo  Oswald,  Judge. 


Action  by  Sadie  Griggs  against  James  A. 
Wtayne.  Judgment  for  plalntUT,  and  defend- 
ant appeals.    Affirmed. 

James  A.  Wayne  and  Post,  Russell,  C!arey 
&  Hlggins,  of  Spolcane,  for  appellant.  John 
L.  Dirks  and  J.  M.  Simpson,  both  of  Sp<Aane, 
for  reqtondent. 

C!HADWICK,  J.  Appellant  was  employed 
by  respondent  to  procure  her  inheritable  in- 
terest in  the  estate  of  her  husband  then  being 
administered  in  the  courts  of  Idaho.  Out  of 
the  whole  sum  collected,  appellant  retained 
$1,<X)0  for  his  services.  Respondent  brought 
this  action  to  recover  $850,  admitting  $190 
to  be  a  reasonable  charge  for  the  worlt  ap- 
pellant had  done.  The  case  went  to  a  jury, 
which  returned  a  verdict  for  $750. 

[1]  The  general  issue  was  the  reasonable- 
ness of  the  fee,  and  the  verdict  is  final  unless 
the  court  committed  error  in  the  course  of  the 
trlaL 

[2,  3]  The  first  assignment  is  that  the  court 
permitted  certain  witnesses  to  testify  answer- 
ing hypothetical  qnestions  which  failed  to  em- 
body all  of  the  facts  relating  to  the  subject 
upon  which  their  opinions  were  aslted,  and 
without  a  showing  of  sufficient  experience  or 
Icnowledge  of  the  law,  the  practice,  and  the 
usual  charges  for  such  services  as  were  ren- 
dered by  appellant  in  the  state  of  Idaho. 

The  rule  as  formulated  in  8  EIncyc.  of 
Pleading  &  Practice,  756,  is  quoted: 

"The  hypothetical  question  should,  however, 
embody  substantially  all  of  the  facts  relating  to 
the  subject  upon  which  the  opinion  of  the  wit- 
ness is  asked,  since  the  opinion  of  the  witness 
is  worthless  and  ma^  be  misleading  if  given  on 
a  state  of  facts  which  does  not  exist  A  dis- 
crepancy lietween  the  facts  proven,  or  admitted, 
and  the  facts  upon  which  Uie  ooinion  is  given, 
may  be  very  material." 

This  rule  does  not  prevail  in  all  Its  strict- 
ness in  this  state.  Our  courts  are  forbidden 
to  comment  upon  the  evidence,  or  its  suffi- 
ciency, if  competent  and  relevant  In  defer- 
ence to  this  limitation  upon  our  powers  no 
doubt,  and  for  other  equally  sound  reasons, 
we  have  declared  a  more  liberal  rule.  It  is 
noted  following  the  text  Just  quoted: 

"A  hypothetical  question  may  be  based  upon 
any  assumption  of  facts  which  the  tMtimony 
tends  to  prove,  according  to  the  theory  of  the 
examining  counseL"  8  Encyc.  of  Plead.  &  Prac 
767. 

Of  course,  we  do  not  want  to  be  understood 
as  holding  that  the  court  is  bound  to  hear,  or 
submit  to  the  Jury,  the  testimony  of  one  who 
has  no  qualifications  whatever,  or  who  does 
not  show  a  sufficient  linowledge  of  the  sub- 
ject-matter to  warrant  his  drawing  a  con- 
clusion. Pierson  v.  Northern  Pacific  R.  Co, 
52  Wash.  595,  100  Pac.  999.  Nor  do  we  want 
to  be  understood  as  holdiag  that  the  trial 
Judge  had  no  discretion  in  such  matters.  But 
where,  as  in  this  case,  the  witnesses  offered 
as  experts  were  lawyers  of  some  years  experi- 
ence in  the  general  practice  of  the  law,  they 
are  competent  to  express  an  opinion  based  np- 
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on  the  testimony  of  the  party  proposing  them, 
although  such  testimony  may  be  meager  and 
not  at  all  In  line  °nrlth  the  theory  of  the  ad- 
Tersarles'  case. 

[4]  The  witness  being  competent,  the 
weight  to  be  given  his  opinion  In  the  light 
of  all  the  evidence  Is  for  the  Jury.  A  careful 
reading  of  the  record  falls  to  convince  us  that 
the  questions  complained  of  were  not  based 
on  the  testimony  of  res{)ondenf8  witnesses 
and  the  theory  of  her  case.  Hanstad  v. 
Canadian  Padflc  R.  Co.,  44  Wash.  605,  87 
Pat  832. 

[S]  Meagemess  of  testimony  Is  not  a  ground 
for  rejecting  expert  opinion.  State  v.  Pea- 
cock, 68  Wash.  41,  107  Pac.  1022,  27  In  R.  A. 
(N.  S.)  702. 

[I]  Appellant  was  free  to,  and  no  dopbt 
did,  bring  to  the  attention  of  the  Jury  by 
cross-examination  the  experience  of  the  wit- 
nesses, their  knowledge,  or  lack  of  knowledge, 
of  the  practice  In  the  state  of  Idaho;  the 
facts  upon  which  they  based  their  testimony 
as  to  a  reasonable  charge,  and  the  facts  npon 
which  appellant  was  resisting  the  claim.  The 
trial  Judge  has  a  large  discretion  in  allowing 
cross-examination  of  witnesses  called  to  give 
expert  opinion.  Seattle  dc  Montana  Ry.  Co. 
r.  Roeder,  30  Wash.  244,  70  Pac.  498,  94  Am. 
St  Rep.  864. 

[7]  Summed  up,  the  objections  of  counsel 
go  to  the  weight  of  the  testimony  rather  than 
Its  competency.  This  aftords  no  legal  ground 
for  interference  with  the  verdict  In  Re 
Mercer  Street,  SeatUe,  65  Wash.  116, 104  Pac. 
133. 

[8]  It  is  next  contended  that  the  court 
erred  In  admitting  a  copy  of  the  final  account 
of  the  administrator  in  the  matter  of  the 
estate  of  respondent's  husband.  While  the 
admission  of  this  document  was  perhaps  im- 
material, or  at  least  unnecessary,  it  was  not 
prejudicial.  It  was  competent  at  least  to 
prove  the  amount  of  the  estate. 

Appellant  finally  urges  that  the  case  should 
be  reversed  because  "the  damages  are  exces- 
sive." There  is  no  question  in  this  case  of 
damagesL  The  sole  question  is  the  reason- 
ableness of  the  charge,  and  whether  the  ver- 
dict be  great  or  small,  if  there  is  testimony 
to  sustain  It  it  concludes  the  controversy. 

Affirmed. 

MOUNT,  MORRIS,  and  HOLCOMB,  JJ., 
concur. 

aoo  Wash.  46a) 

liANDRT  T.  SEATTLE,  P.  A.  &  W.  RT,  CO, 
(No.  14290.) 

(Supreme  Court  of  Washington.     March  2, 
1918.) 

1,  JuDOMXira   «=»199(5)— Motions— Decision 

— POWEBS  0'»  CODBT. 

A  trial  conrt  after  informally  indicating  to 
eoonael  that  a  motion  for  judgment  notwith- 
standing the  verdict  would  be  overruled,  may 
thereafter  grant  such  motion. 


2.  JuDoiflENT  e=»289— What  Cowbtitutes. 

The  formal  judgment  entered  is  controlling, 
irrespective  of  memorandum  opinions  or  minute 
entries,  except  where  the  clerk,  pursuant  to 
statute,  enters  judgment  after  a  jury  trial. 

8.  Masteb  AMD  Servant  «=>288(5)— Injcbt 
TO  Sebvant — Assumption  of  Risk. 
Evidence  that  plaintiff  lineman  ascended  a 
telephone  pole,  which  was  set  an  insufficient  dis- 
tance in  the  ground,  without  digging  around  the 
base  to  determine  the  depth  to  which  it  was 
set,  made  plaintiff's  assumption  of  risk  a  jury 
question. 

Department  2.  Appeal  from  Superior 
Court,  (Tlallam  County;  John  M.  Ralston, 
Judge. 

Action  by  Ambrose  A.  Landry  against  the 
Seattle,  Port  Angeles  A  Western  Railway 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.  Remanded,  with  instruc- 
tions. 

Griffin  &  Griffin,  of  Seattle,  for  appellant 
Geo.  W.  Korte,  Corwln  S.  Shank,  and  H.  C. 
Belt  all  of  Seattle,  for  respoadent 

CHADWICK,  J.  This  case  is  presented 
from  many  angles,  but,  as  we  view  it,  there 
is  but  one  question  for  present  decision.  Ac- 
tion was  brought  by  appellant  to  recover 
damages  for  personal  injuries  suffered  while 
in  the  employ  of  the  respondent  It  seems 
that  appellant  with  another  was  employed  In 
repairing  telephone  Unes  along  the  right  of 
way  of  respondent's  road,  which  had  been 
demoralized  by  severe  storms.  One  Borgon 
had  contracted  with  respondent  to  make  the 
repairs,  and  had  immediate  charge  of  the 
work.  Borgon  and  appellant  worked  togeth- 
er. Appellant  was  told  to  climb  a  pole  and 
put  an  Insulator  on  it  The  pole  was  stand- 
ing on  a  rather  steep  bank  on  the  down  side 
of  the  hill,  and  in  earth  that  had  been  thrown 
out  when  the  roadbed  had  been  cut  along  the 
hillside.  The  pole  stood  upright  and  seem- 
ed to  be  sound  and  solid.  Borgon  says  be 
applied  the  usual  test,  as  did  appellant,  by 
putting  his  hand  against  the  pole  and  push- 
ing It  to  see  if  it  was  set  firmly  In  the  earth. 
Appellant  went  to  the  top  of  the  pole,  and 
as  he  was  in  the  act  of  lowering  a  line  for 
the  purpose  of  hauling  up  a  guy  wire  to  be 
attached  to  a  "dead  man,"  which  they  had 
previously  set  in  the  ground,  the  pole  gave 
way.  Appellant  fell  with  It  sustaining  the 
Injuries  of  which  he  now  complains.  It  was 
then  discovered  that  the  pole  had  not  been 
set  in  the  ground  a  sufficient  distance  to  sus- 
tain the  superadded  weight  of  the  lineman. 
It  Is  the  practice  to  set  poles  in  the  ground 
a  distance  equal  to  about  one-fifth  of  the 
height  The  pole  was  about  25  feet  high, 
and  was  set  In  the  ground  between  19  and 
26  inches.  Appellant  Is  a  lineman  of  many 
years'  experience,  and  upon  this  showing  of 
fact,  respondent  moved  for  a  nonsuit  This 
motion  was  overruled.  When  the  testimony 
was  all  in,  respondent  reasserted  Its  legal 
position  by  motion  for  a  directed  verdict 


4ts»For  othsr  esses  sea  same  topic  and  KBY-NUMBEK  In  all  Key-Nambered  Digests  and  Indexes 


Digitized  by 


Google 


232 


171  PACIFIC  BEPOBTEia 


(Wash. 


This  was  also  overmled,  and  the  case  sent 
to  the  Jury.  Upon  the  retnm  of  an  adverse 
verdict,  re^ondent  made  a  motion  for  a  Judg- 
ment non  obstante  veredicto  and  a  motion 
for  a  new  trlaL  The  court  took  the  several 
motions  under  advisement,  and  after  due  con- 
sideration wrote  to  counsel  on  either  side  at 
Seattle  that  the  motion  for  Judgment  non 
obstante  would  be  overruled,  and  directed 
that  an  order  be  prepared.  This  order  was 
prepared,  "O.  K.'d"  by  counsel  for  respondent, 
and  returned  to  the  trial  Judge.  Whereupon 
the  Judge,  after  more  mature  consideration, 
came  to  the  conclusion  that  his  first  Impres- 
sion of  the  case  was  wrong,  and  directed  that 
a  Judgment  non  obstante  veredicto  be  en- 
tered. 

[1,2]  Counsel  first  contends  that  the  court 
bad  no  power  after  deciding  that  the  mo- 
tion non  obstante  veredicto  should  be  over- 
ruled to  thereafter  entertain  it,  and  enter  a 
Judgment  In  favor  of  the  respondent.  We 
think  it  has  bedn  fairly  settled  by  the  deci- 
sions of  this  court  that  the  formal  Judgment 
as  entered  is  the  Judgment  of  the  court  Ir^ 
rtepectlve  of  memorandum  opinions  or  min- 
ute entries  (State  er  rel.  Jensen  v.  Bell,  34 
Wash.  185,  75  Pac  641 ;  Giould  v.  Austin,  52 
Wash.  457,  100  Pac.  1029;  McGulre  v.  Bry- 
ant Lumber  &  Shingle  Co.,  53  Wash.  425,  102 
Pac.  237;  Michel  v.  White,  64  Wash.  343. 
116  Pac.  680),  excepting,  of  course,  a  Judg- 
ment entry  made  by  the  clerk  under  the  stat- 
ute directing  that  such  Judgment  should  be 
entered  by  the  clei^  in  cases  tried  by  a  Jury. 

[3]  It  Is  the  contention  of  counsel  that  ap- 
pellant, being  an  experienced  lineman,  was 
bound  to  Inspect  the  pole  before  climbing, 
and,  having  Inspected  it,  he  is  bound  by  such 
Inspection  and  cannot  recover.  In  other 
words,  that  he  is  bound  to  an  assumption  of 
risk.  Appellant  contends  that  no  means  of 
inspecting  poles  was  provided.  It  seems  that 
the  distance  a  pole  may  be  set  in  the  ground 
can  be  determined  by  the  use  of  an  iron  rod, 
and  It  Is  said  that  this  should  have  been  fur- 
nished If  respondent  would  hold  appellant  to 
the  rule  of  self -insurance.  This  is  met  by 
respondent  with  a  suggestion  that  the  duty 
of  inspection,  by  whatever  means,  was  on  ap- 
pellant, and  that  an  Inspection  which  would 
have  shown  the  distance  the  pole  was  set  In 
the  ground  could  have  been  made  by  appel- 
lant with  a  shovel,  which  had  been  furnish- 
ed by  respondent,  and  which  appellant  was 
using  in  tie  work  in  which  he  was  then  en- 
gaged. This  court  has  held  that  when  a  per- 
son, being  experienced  In  his  line  of  work, 
undertakes  to  do  a  certain  thing  calling  for 
the  exercise  of  skill  and  Judgment,  he  is 
bound  to  Inspect  and  reject  all  unfit  tools  and 
appliances  that  are  put  in  his  hands,  and 
that  be  assumes  at  bis  own  risk  all  work 
depending  upon  the  strength  and  security  of 
the  means  and  methods  employed  by  him, 
the  theory  of  the  law  being  that  the  ex- 
perienced or  exi)ert  workman  is  quite  as  com- 
petent to  appreciate  danger  and  avoid  it  as 


is  his  principle.  But,  after  all,  the  various 
principles  that  are  laid  down  by  the  courts 
in  negligence  cases  where  contributory  negli- 
gence, or  assumption  of  risk,  are  urged  as 
a  defense  are  but  means  to  the  same  end, 
to  find  out  the  degree  of  care  required  of 
the  one  so  charged,  and  to  inquire  whether, 
under  the  facts  of  the  particular  case,  he 
met  the  legal  tests  of  prudence,  whether  he 
acted  as  a  man  of  ordinary  prudence  would 
have  acted  under  the  same  or  similar  circum- 
stances. In  the  case  at  bar,  the  pole  seem- 
ed to  be  firmly  set  In  the  ground.  There 
was  nothing  about  it  to  challenge  the  atten- 
tion of  the  two  men  who  were  engaged  in  the 
work.  Appellant  tried  it  by  putting  his 
weight  against  it  It  seemed  secure.  We 
caimot  hold  as  a  matter  of  law  that  appel- 
lant had  no  right  to  act  upon  appearances, 
or  that  he  was  twund  to  the  extraordinary 
care  of  digging  around  or  at  the  side  of  a 
seemingly  solid  pole  with  a  shovel  to  see 
how  far  It  was  set  In  the  ground.  The  de- 
tect was  not  discoverable  by  ordinary  tests. 
There  was  nothing  to  indicate  that  the  pole 
was  not  set  to  a  sufBcIent  depth  in  the 
ground  to  support  It.  We  think  under  tnicb 
a  state  of  facts  the  question  of  the  assump- 
tion of  risk  was  for  the  Jury,  and  it  has  de- 
cided that  question  in  favor  of  appellant 
There  are  many  cases  in  our  reports  which 
affirm  these  principles.  Cases  from  other 
courts  in  point  in  fact  as  well  as  law  are 
Bland  V.  Shreveport  Belt  Ry.  Co.,  48  La. 
Ann.  1057,  20  Sbuth.  284,  36  L.  R.  A.  114; 
Arnold  v.  Northeastern  Pennsylvania  Tele- 
phone Co.,  263  Pa.  23,  97  AtL  1038;  Holden 
V.  Gary  Telephone  Co.,  109  Minn.  59,  122  N. 
W.  1020;  Western  Union  Tel^raph  Co.  v. 
Holtby,  139  Ky.  458,  93  S,  W.  652. 

Counsel  have,  no  doubt,  cited  other  cases 
in  point  If  so,  they  are  scattered  through 
their  rather  lengthy  brief  under  the  alias 
"supra,"  a  method  of  identification  tolerable 
In  a  short  brief  or  opinion,  but  truly  distract- 
ing in  one  of  any  length.  Our  tbne  will  not 
permit  further  search  of  the  briefs  for  true 
marks  and  brands.  Authorities  are  not  nec- 
essary to  support  our  holding,  for  if  our 
premises  be  correct,  the  case  is  controlled 
by  fundamental  principles.  Anderson  v.  In- 
land Telephone  &  Telegraph  Co.,  19  Wash. 
575,  63  Pac.  657,  41  L.  R.  A.  410;  Goddard 
V.  Interstate  Telephone  Co.,  56  Wash.  536, 
106  Pac.  188 ;  and  Hord  v.  Pacific  Telephone 
&  Telegraph  Co.,  68  Wash.  119,  122  Pac.  598, 
are  relied  upon  by  respondent  as  decisive. 
In  the  Anderson  Case,  the  injured  party  was 
an  experienced  lineman  and  under  a  duty 
to  take  care  of  his  own  safety.  His  work 
was  hazardous.  The  danger  was  obvious  to 
an  experienced  man.  He  had  been  supplied 
with  all  means  of  testing  wires  and  insula- 
tors. He  assumed  an  ordinary  risk,  which, 
on  account  of  the  nature  of  his  work,  he  was 
bound  to  anticipate,  and  which  he  took  no 
means  to  avoid,  having  everything  in  his  own 
hands  to  avoid  the  danger.    In  the  case  at 
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bar  appellant  assmned  the  duty  of  ordinary 
care  and  iterformed  it  The  character  of 
the  risk,  and  his  relation  thereto,  did  not 
demand  that  he  seek  oat  hidden  or  latent 
dangers.  The  facts  distinguldt  both  the  Ood- 
dard  Case  and  the  Hord  Case.  In  the  one 
case  Goddard  rested  his  weight  npon  a  bent 
iron  step  set  in  the  pole.  In  legal  contem- 
plation he  Just  stepped  ont  In  the  air.  Be- 
ing an  experienced  lineman  doing  the  special 
work  of  a  trouble  man,  be  was  charged  with 
the  duty  of  avoiding  an  obvious  danger.  So 
in  the  Hord  Case,  an  experienced  lineman 
was  content  to  set  bis  spurs  or  climbers  in 
a  rotten  spot  In  the  pole.  A  duty  of  inspect 
tlon  to  the  extent  of  avoiding  obvious  defects 
was  upon  him.  Under  the  admitted  facts  the 
court  held  that  he  did  not  take  ordinary  pre- 
castions  for  his  own  safety  and  to  avoid 
defects  which  would  have  been  apparent  had 
ha  done  so.  The  court  held  that  a  "casual 
l^ance"  did  not  meet  the  full  measure  of  his 
duty. 

We  take  It  that  the  motion  for  Judgmoit 
non- obstante  veredicto  was  a  renewal  of  the 
motion  for  nonsuit  upon  the  grounds  of  in- 
sufBdent  testimony  to  take  the  case  to  the 
Juiy  under  the  doctrine  of  the  assumption 
of  risk.  Having  found  that  the  case  was  for 
the  Jury,  it  is  necessary  to  remand,  with  in- 
structions to  pass  upon  the  motion  for  a  new 
trial;  all  other  questions  of  law  being  re- 
served pending  the  action  of  the  lower  court 

EUJS.  0.  3.,  and  MOUNT,  MOBBIS,  and 
HOIiCOMB,  JJ.,  concur. 

aOO  Wub.  429) 

HIBBAED  et  ux.  v.   OREGON-WASHING- 
TON E,  &  NAV.  CO.  ct  aL 
(No.  14183.) 

(Supreme  Court  of  Washington.     Feb.  28, 
•     1918.) 

1.  Bailboads  e=»297(4)—Cou:ii8ioNS  — Ac- 
tions FOB  IWJtrBIK8--^T7FFICIBNOT  OF  Kvl- 
DBNCK. 

In  an  action  for  injuries  sustained  in  a  eol- 
liaion  occnrrlng  after  dark  between  a  street  car 
and  a  train  which  was  backing  from  a  direction 
in  which  there  were  no  street  lights  or  other  fix- 
ed lights,  if  there  was  evidoice  that  there  was 
no  light  on  the  rear  of  the  train,  the  jury  were 
warranted  in  concluding  that  the  failure  to  have 
a  light  there  wu  negligence  and  the  proximate 
cause  of  the  collision  and  the  injuries. 

2.  Railboads  «s>207(Q—Coixibionb  — Ac- 
tions FOB  lHJUBIBS--QnBSTIORB  FOB  JUBT. 

The  testimony  of  two  passengers,  who  were 
looking  and  had  an  opportunity  to  see,  that 
they  saw  no  lights  in  the  direction  from  which 
the  train  was  backing,  and  the  testimony  of  an- 
other passenger  that,  immediat,edy  following  the 
accident  and  when  the  conditions  were  such 
that  one  looUng  for  a  light  would  probably  hare 
found  Mte  or  some  evidence  thereof,  he  looked 
carefully  for  a  light  and  for  evidence  of  any 
light  having  been  on  the  rear  of  the  train  and 
failed  to  find  an^  light  or  any  evidence  there- 
of, made  a  question  for  the  jury  as  to  whether 
there  was  a  light  on  the  rear  of  the  train,  in 
the  absence  of  any  positive  evidence  that  there 


was  a  light  conceding  that  all  of  such  evidence 
was  negative  in  character. 

3.   RAIIAOADS      «S>297(1)  —  COIXIBIONB  —  Aa- 
TIONB  FOB  INJUBIKS--C0MFLAINT. 

A  complaint  alleging  that  defendants  were 
negligent,  m  that  they  operated  the  train  in  a 
negligent  manner,  in  that  they  were  backing  it 
after  dark  without  having  or  displaying  any 
lights  or  sufficient  lights  to  warn  persons  ap- 
proaching the  crossing  of  its  approach,  sum- 
ciently  charged  negligence  in  so  tar  as  the  want 
of  a  light  on  the  rear  of  the  train  was  concerned. 

Department  1.  Appeal  from  Superior 
Court  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Russell  Hibbard  and  wife  against 
the  Oregon-Washington  Railroad  &  Navi- 
gation Company  and  others.  From  a  Judg- 
ment for  plaintlflB,  defendants  appeaL  Af- 
firmed. 

The  complaint  alleged  that  defendants 
were  guilty  of  carelessness  and  negligence 
towaras  plaintiffs.  In  that  they  carelessly  and 
negligently  operated  the  freight  train  at  the 
time  and  place  of  the  accident  in  a  careless 
and  negligent  manner,  in  that  they  were 
were  backing  the  train  after  dark  without 
having  or  displaying  any  lights,  or  sufficient 
lights  to  warn  persons  approaching  the  cross- 
ing of  its  approach. 

Bogle,  Graves,  Merritt  &  Bogle,  of  Seattle, 
for  appellants.  Bradford,  AlUson  &  Egan, 
of  Seattle,  for  respondents. 

PARSER,  J.  The  plaintiffs,  Hibbard  and 
wife,  seek  recovery  of  damages  for  personal 
injuries  to  both  of  them  which  they  claim 
were  caused  by  the  negligence  of  the  defend- 
ant railroad  company  and  its  employes. 
Trial  in  the  superior  court  for  King  county. 
Bitting  with  a  Jur/,  resulted  in  verdict  and 
Judgment  awarding  the  plaintiffs  damages 
in  the  sum  of  $2,054,  from  which  the  de- 
fendants have  appealed  to  this  court 

About  9  o'clock  in  the  evening  of  April  11, 
1916,  respondents,  Hibbard  and  wife,  were 
passengers  on  a  street  car  in  Seattle,  which 
was  proceeding  west  on  Spokane  avenue, 
approaching  Whatcom  avenue,  which  runs 
north  and  south.  It  was  then  dark.  There 
were  street  lights  at  the  intersection  of  these 
avenues,  and  at  other  places  along  Spokane 
avenue.  There  were  no  street  lights  or  other 
fixed  lights  to  the  south  of  Spokane  avenue 
in  this  neighborhood,  so  that  one  looking  to 
the .  south  would  be  looking  into  the  dark 
where  train  or  other  moving  lights  would  be 
readily  recognized.  There  were  no  obstruc- 
tions to  the  view  to  the  south.  Appellant 
railroad  company  maintains  one  of  its  tracks 
on  Whatcom  avenue,  which  track  crosses  the 
street  car  track  at  right  angles  In  the  in- 
tersection of  these  avenues.  As  the  street  car 
upon  which  respondents  were  passengers  was 
approaching  this  crossing  from  the  east,  em- 
ployes of  appellant  rtiilroad  company  were 
slowly  backing  a  long  freight  train  north  to- 
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wards  the  crossing,  along  its  track  on  What- 
com avenue.  This  train  had  no  caboose  upon 
Its  rear  end  and  It  Is  claimed  by  respoi.dent 
that  it  had  no  light  upon  Its  rear  end.  As  the 
street  car  passed  over  the  crossing,  the  rear 
car  of  the  train  came  into  collision  with  the 
street  car,  striking  It  near  the  middle  of  the 
south  side,  resulting  in  the  injuries  to  re- 
spondents for  which  they  seek  recovery. 

The  principal  contention  here  made  by 
counsel  for  appellants  is  that  the  trial  court 
erred  in  denying  their  motion  for  a  directed 
verdict,  made  at  the  dose  of  respondents* 
evidence,  upon  the  ground  that  the  evidence 
was  not  suflSdent  to  support  any  recovery 
against  appellants,  counsel  for  appellants  at 
the  same  time  announcing  to  the  court  that 
they  rested.  They  did  not  offer  any  evi- 
dence in  their  own  behalf,  and  participated 
no  further  in  the  trial,  not  even  to  the  el- 
tent  of  arguing  the  case  to  the  Jury. 

[1, 2]  It  seems  clear  to  us  that  if  the  Jury 
were  warranted  In  believing  from  the  evi- 
dence that  there  was  no  light  upon  the  rear 
of  the  train,  they  would  also  be  fully  war- 
ranted in  concluding  that  the  failure  to  have 
a  light  on  the  rear  of  the  train  was  negli- 
gence on  the  part  of  appellants,  and  the 
proximate  cause  of  the  collision  and  respond- 
ents* Injuries.  Indeed  we  do  not  understand 
counsel  for  appellants  to  seriously  contend 
to  the  contrary;  that  is,  we  do  not  under- 
stand them  to  seriously  contend  that  the 
court  should  so  decide  as  a  matter  of  law. 
The  real  contention  here  made  is  that  there 
was  not  sufficient  evidence  to  warrant  the 
Jury  concluding  that  there  was  no  light  upon 
the  rear  of  the  train,  and  this  seems  to  us 
is  little  else  than  a  con^ntion  that  the  evi- 
dence fails  in  that  respect  because  it  was 
wholly  negative  in  character.  Downs,  who 
was  a  passenger  on  the  street  car  and  a 
witness  for  respondents  upon  the  trial,  testi- 
fied, in  substance,  that  immediately  follow- 
ing the  accident  he  looked  carefully  for  a 
light  up<m  the  rear  end  of  the  train  and  also 
for  evidence  of  any  light  having  been  there, 
but  failed  to  find  any  light  there  or  evidence 
of  any  light  having  been  there.  The  condi- 
tions were  then  such  that  the  Jury  could  well 
conclude  that  one  looking  for  sudi  a  light 
would  probably  have  found  one  or  some  evi- 
dence of  one  having  been  there  had  it  been 
there  while  the  train  was  backing  onto  the 
crossing.  Two  other  witnesses  for  respond- 
ents, passengers  on  the  street  car,  looking  and 
having  an  opportunity  for  seeing  to  the  south 
from  the  car  Just  before  reaching  the  cross- 
ing, said  that  they  did  not  see  any  lights  in 
the  direction  from  which  the  train  was  back- 
ing. We  may  concede  that  all  this  evidence 
was  negative  in  character,  even  that  of 
Downs,  yet  we  cannot  say  as  a  matter  of  law 
that  it  was  not  sutBdent  to  carry  the  ques- 
tion of  whether  or  not  a  light  was  upon  the 
rear  of  the  train,  to  the  Jury,  especially  in, 


view  of  the  fact  that  no  positive  evldmoe  was 
offered  by  appellants  to  show  that  there  was 
a  light  upon  the  rear  of  the  train.  Schon  v. 
Modern  Woodmen  of  America,  51  Wash.  482, 
99  Paa  25;  HcKlnney  v.  Port  Townsend 
&  P.  S.  R.  R.  Co.,  91  Wash.  387,  158  Pac. 
107;  RUey  v.  Northern  Padflc  By.  Co.,  86 
Mont  545,  93  Pac.  94& 

[3]  Some  contention  is  made  in  appellant's 
behalf  touching  the  sufficiency  of  the  com- 
plaint It  is  dearly  suffident  in  charging 
negligence  in  so  tar  as  the  want  of  a  light  on 
the  rear  of  the  train  is  concerned;  and,  since 
we  are  of  the  opinion  that  the  evidence  intro- 
duced was  suffident  to  carry  the  case  to  the 
Jury  upon  the  question  of  negligence  in  that 
particular,  and  a  new  trial  is  not  asked  for, 
we  think  there  is  no  occasion  to  notice  the 
suffldency  of  the  complaint  in  so  far  as  it 
charges  negligence  in  other  particulars  is 
concerned,  with  reference  to  whidi  some 
evidence  was  Introduced. 

The  Judgment  is  affirmed. 

ELLIS,  O.  J.,  and  FVLIiEBTON,  WBSB- 
STBB,  and  MAIM,  33.,  cancnr. 


aOO  Wash.  47» 
WISHKAH   BOOM   CO.   t.    GREENWOOD 
TIMBER  CO.    (Na  14390.) 

(Supreme  Court  of  Washington.    March  2, 
1918.) 

1.  Apfkai.   and    Ebbob   «=9639(1)— Gbounds 

FOB    DiSinsSAI.    —    iNSUmCIKHCT    OF    Ab- 
8TBACT. 

Tinder  the  express  provisions  of  Laws  1915, 
p.  302,  I  6,  inauffidency  of  the  abstract  is  not 
ground  tor  dismisBing  the  appeal,  bat  only  for 
a  motion  to  amend  the  abstract  upon  terms, 
especially  where  the  evidence  and  the  exhibits 
were  voluminoua,  and  it  was  doubtful  whether 
a  satisfactory  abstract  could  have  been  made 
unless  prepared  in  almost  the  same  volume  as 
the  statement  of  facts  and.  exhibits. 

2.  Tbial  «=33«8(2)— Findings  and  CoircLtT- 
SIONS— Cases  in  Which  Bequibed. 

A  suit  to  enforce  liens  for  dririn?  and 
booming  logs  being  one  in  equity.  It  was  a  mat- 
ter of  discretion  with  the  trial  court  whether 
he  would  make  findings  of  fact  and  conduaions 
of  law. 

3.  Appbai.  and   Bbbob  ^=3205(1)— Resebva- 

TION  OF  ObOUNDS  OF  REVIEW— NECESSITY  OW 

Exceptions. 
Where  the  court  made  no  findings  of  fact 
and  conclusions  of  law,  his  memorandum  ded- 
sion  that  76  cents  a  thousand  feet  would  be  a 
reasonable  charge  for  driving  and  booming  tim- 
ber, and  that  plaintiff  might  have  a  lien  in  that 
amount  was  not  such  a  finding  of  fact  as  was 
required  to  be  excepted  to. 

4.  Loos  AND  LooaiNO  *=»14— Dbivino  and 
BoouiNo  Loas— Rates— Jttdiciai,  Sttfebvz- 

SION. 

The  courts  cannot  make  rates  for  driving 
and  booming  logs,  but  can  only  determine  wheth- 
er or  not  the  rates  attempted  to  be  exacted  by 
a  boom  company  are  reasonable. 

5.  Loos  AND  LoooTNo  ®s»33(ll)  —  Dsrviifo 

AND    BOOiaNG    Loos — LlENS— DECBKE. 

In  a  suit  to  enforce  liens  for  driving  and 
booming  logs,  a  decree  allowing  a  foreclosure  of 
the  liens  and  judgment  for  a  spedfied  amount  to 
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indade  all  aeirfeea  in  driving,  booming,  han- 

dlioc,  and  deUverinc  the  loga  referred  wuj  to  a 

ddiTeiT  at  phuntiff's  boom,  and  not  to  a  d«- 

fivery  to  some  other  point  to  be  designated  by 

defendant. 

6.  lioos  ARD  LooaiiTo  «s>88(10)  —  Dbivino 

ASD  BooMiRo  Loos— LlKN»— FlIVDINOa. 
In  a  auit  to  enforc«  liena  for  driving  and 
booming  logs,  where  plaintUTa  complaint  aa  well 
aa  its  Uena  aggregated  the  total  charges  for  both 
driviiig  and  booming,  the  court  was  not  required 
to  separately  find  and  state  the  rates  allowed 
for  booming  and  for  driving. 
T.  Loos  AND  LoooiNo  «s>14— Dbivinq  and 

Booinno  Lioas— Rates— Reasonableness. 
In  the  absence  of  any  statute  adopting  a 
basis  of  valuation,  the  present  fair  cash  value 
of  the  property  of  a  boom  company  devoted  to 
its  booming  and  driving  operations,  which  ia  its 
reproduction  cost  minus  its  depreciation,  if 
any,  is  a  proper- basis  for  determining  the  rea- 
sonableness of  rates  attempted  to  be  exacted. 

DeiMitment  2.  Appeal  from  Superior 
CoDit,  Grays  Harbor  Connty;  Walter  M. 
French,  Judge. 

Action  by  tbe  Wlshkah  Boom  Company 
against  the  Greenwood  Timber  Company. 
From  a  Judgment  for  plaintiff  for  an  InsufB- 
eient  amonnt,  It  appeals.    Affirmed. 

Harry  E.  Wilson,  of  Seattle,  and  John  O. 
Hogan,  of  Aberdeen,  for  appellant.  W.  H, 
Abel,  of  Montesano,  and  Donworth  &  Todd,  of 
Seattle,  for  respondent 

HOLCOMB,  J.  This  case  was  before  the 
court  oQ  a  former  api)eal  to  determine  the 
question  of  whether  or  not  the  courts  could 
pass  upon  the  reasonableness  of  the  rates  of 
booming  and  driving  companies.  Wishkah 
Boom  Ck>.  T.  Greenwood  Timber  Co.,  88  Wash. 
568,  153  Pac  867.  This  la  a  consolidation  of 
two  actions  brought  to  enforce  two  liens  for 
driving  and  booming  logs  on  the  Wishkah  riv- 
er for  respondent  The  cause  of  action  arose 
in  1913,  and  the  logs  were  both  driven  and 
boomed  by  appellant  on  the  west  branch  of 
the  Wishkah  river. 

Appellant  alleged  that  the  rate  and  charge 
of  66  cents  per  thousand  feet  board  measure 
for  driving  logs  from  the  place  on  the  Wish- 
kah river  from  which  resimndent's  logs  were 
driven,  and  40  cents  i>er  thousand  feet  board 
measnre  for  catching,  holding,  sorting,  and 
rafting  the  logs  in  the  boom  of  appellant  <n 
tide  water  In  the  Wishkah  river,  making  a 
total  charge  on  the  logs  of  $1.06  per  thousand 
feet  board  measure  for  driving,  catching, 
sorting,  rafting  and  booming,  were  reasonable 
and  proper  rates  and  charges.  Appellant  an- 
swered and  denied  that  the  rates  charged  and 
demanded  were  reasonable,  and  affirmatively 
alleged  that  35  cents  per  thousand  feet  board 
measnre  is  a  reasonable  charging  rate  for 
all  driving  services  performed  by  appellant 
for  respondent,  and  that  30  cents  per  thou- 
sand feet  board  measure  Is  a  reasonable  charg- 
ing rate  for  all  booming  services  so  perform- 
ed ;  at  which  rates  respondent  tendered  sums 
aggregating  the  total  charge  affirmatively  al- 
leged to  be  dne,  and  later  by  permission  of 


the  conrt  deposited  the  money  in  the  registry 
of  the  court  to  take  the  place  of  the  lien. 
Upon  the  remanding  of  the  case,  issue  was 
Joined  by  appellant's  reolying  to  the  affirma- 
tive allegations  of  respondent  and  the  caae 
proceeded  to  triaL  At  the  trial  appellant 
conceded  that  30  cents  was  a  reasonable  sum 
to  be  allowed  it  for  Its  booming  charges,  thus 
disposing  of  that  issue  in  favor  of  the  conten- 
tion of  respondent  Later  during  the  prog- 
ress of  the  trial  respondent  asked  leave  i» 
amend  Its  answer  by  alleging  that  20  cent' 
per  thousand  feet  for  booming  would  be  a 
reasonable  rate.  Tlie  court  denied  this  appli- 
cation, and  no  exception  to  the  ruling  of  the 
court  was  taken  by  respondent 

The  trial  was  had  largely  upon  the  testi- 
mony of  expert  witnesses  and  documentary 
evidence.  One  Johnson,  an  expert  account- 
ant and  one  Burroughs,  an  expert  engineer 
and  rate  expert,  testified  in  behalf  of  ap- 
pellant and  one  Torrey,  an  expert  accountant 
and  Gray,  an  engineer  and  expert  <n  rate 
matters,  on  behalf  of  rei^Kmdent  These  wit- 
nesses apparently  went  deeply  Into  the  busi- 
ness and  operations  of  appellant  in  order  to 
enable  them  to  intelligently  testify.  Other 
witnesses  also  testlfled  to  other  matters  in- 
volved. The  oonrt  by  memorandum  decision 
held  that: 

"Considering  the  value  of  plaintitTs  property, 
what  would  be  a  fair  return  on  the  investment 
the  coats  and  expenses,  and  maintenance  and  op- 
eration, and  considering  also  the  vast  amonnt  of 
timber  which  must  necessarily  be  marketed  by 
means  of  driving  It  down'  the  Wiahkah  river,  the 
court  ia  of  the  opinion  that  75  cents  per  thou- 
sand feet  board  measure  would  be  a  reason- 
able charge  for  timber  which  the  plaintiff  may 
drive  and  boom,  and  therefore  finds  that  plain- 
tiff may  have  a  lien  in  the  amount  of  75  cents 
per  thousand." 

It  will  be  seen  Oat  the  conrt  lamped  *the 
driving  and  booming  charges  together  In  the 
sum  of  76  cents  per  thousand  feet  board 
measure.  Appellant  made  a  written  request 
to  the  conrt  to  make  and  enter  findings  of 
fact  and  conclusions  of  law,  and  particularly 
to  make  separate  findings  as  to  the  rate  al- 
lowed for  booming  and  as  to  the  rate  allow- 
ed for  driving.  This  request  was  denied  by 
the  court  and  an  exception  allowed.  Hie 
boom  company  submitted  to  the  conrt  r»- 
qaested  findings  of  fact  and  conclnsions  of 
law,  which  the  court  denied. 

[1]  At  the  outset  we  are  met  by  a  motlMi 
oa  the  part  of  respondent  to  dismiss  the  ap- 
peal because  appellant  has  failed  to  file  an 
abstract  in  accordance  with  the  statutes  and 
rules  of  conrt  The  statonent  of  facts  In 
the  case  covers  695  pages.  Appellant  intro- 
duced in  evidence  14  exhibits,  many  of-  them 
very  voluminous.  Respondent  introduced  in 
evidence  16  exhibits,  many  of  which  are  volu- 
minous. The  abstract  of  the  evidence  covers 
only  14  pages,  of  which  half  are  devoted  to 
abstracting  the  testimony  on  direct  examina- 
tion of  the  two  experts  of  appellant.     The 
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cross-ezamlnadon  of  these  two  experts  re- 
quires nearly  100  pages  in  the  statement  of 
facts,  and  Is  abstracted  In  abont  three  lines. 
The  testimony  of  respondent's  experts  Is  ab- 
stracted In  about  45  lines  of  typewriting, 
and  their  reports  are  not  abstracted  at  all. 
TUs,  however,  Is  a  very  Important  case,  and 
the  writer  of  the  opinion  felt  It  necessary  to 
examine  with  care  the  written  summaries  in 
full  of  the  ex-perta  on  both  sides,  and  much  of 
the  testimony  of  the  parties  as  reported. 
It  is  doubtful  whether  an  abstract  could  have 
been  made  which  would  have  been  satisfac- 
tory unless  It  had  been  prepared  in  almost 
the  same  volume  as  the  statement  of  facts 
and  exhibits.  After  the  passage  of  the  stat- 
ute amending  the  law  regarding  abstracts  of 
record  in  1916  (Laws  1915,  p.  302,  {  6),  this 
court  held,  in  Kranzusch  v.  Trustee  Ca,  93 
Wash.  629,  161  Pac  492,  that  insufficiency  of 
the  abstract  of  the  evidence  or  of  Its  Index 
is  ground  not  for  the  dismissal  of  the  appeal, 
but  only  for  a  motion  to  amend  the  abstract 
upon  terms.    The  motion  is  therefore  denied. 

[2,  3]  Respondent  moves  also  to  strike  the 
statement  of  facts  and  affirm  the  judgment, 
for  the  reason  that  no  exceptions  were  taken 
to  the  findings  of  the  court  upon  which  the 
Judgment  was  based,  and  the  question  pre- 
sented by  assignments  of  error  relates  only 
to  questions  of  fact  This  being  an  equity 
case,  no  findings  of  fact  and  conclusions  of 
law  were  necessary,  and  it  was  a  matter  of 
discretion  with  the  trial  court  whether  he 
made  any.  He  made  none,  and  the  memo- 
randum decision  cannot  be  considered  as  a 
finding  of  act    This  motion  Is  also  denied. 

[4]  While  this  Is  a  rate  case,  It  must  be 
understood  tliat  the  courts  cannot  make  rates. 
Their  power  is  limited  to  the  determination 
of  Whether  or  not  rates  attempted  to  be  ex- 
acted In  a  glvoi  caee  are  reasonable  rates.  The 
case  Is  analogous  to  an-  inqui^  before  the 
Interstate  Commerce  Commission,  under  the 
original  act  creating  that  body,  whereby  it 
was  given  no  power  to  fix  rates.  Upon  specific 
complaint  it  could  determine  whether  a  par- 
ticular rate  or  schedule  of  rates  was  reason- 
able, and  the  courts  could  only  pass  upon  the 
validity  of  the  methods  used  by  the  Inter- 
state Commerce  Commission  and  the  results 
reached. 

[6]  1.  The  first  complaint  is  that  the  court 
erred  in  making  its  Judgment  Include  deliv- 
ery of  the  logs.  Under  the  terms  of  the  de- 
cree allowing  a  foreclosure  of  the  Hens  and 
judgment  for  76  cents  per  thousand  feet 
board  measure,  to  Include  "all  services  per- 
formed by  the  plaintiff  in  driving,  booming, 
handling,  and  delivering  said  logs,"  it  is  ob- 
vious that  the  word  "delivering"  was  meant 
onily  as  delivering  at  appellant's  boom,  not 
delivering  to  some  other  point  to  be  desig- 
nated by  respondent  At  any  rate  sudi  er- 
ror, if  error  it  was,  may  be  obviated  by  mod- 
itying  the  decree  to  include  the  words  "at 
Its  boom"  after  the  word  "delivering." 


[S]  2.  The  second  claim  Is  that  the  court 
erred  in  refusing  plaintiff's  request  to  make 
and  enter  findings  of  t&ct  and  conclusions  of 
law  In  the  case,  and  in  refusing  to  separate- 
ly find  or  state  the  rates  allowed  by  the  court 
for  booming  and  for  driving.  It  was  not  er- 
ror to  refuse  to  make  findings  of  fkict  and 
conclusions  of  law.  It  is  well  settled  in  this 
state  that.  In  an  equity  case,  this  is  a  mat- 
ter of  discretion  with  the  trial  court  Nor 
was  there  any  necessity  for  the  court  to  sep- 
arately find  and  state  the  rates  allowed  by 
the  court  for  booming  and  for  driving. 
While  this  Is  a  rate  case,  and  may  be  used 
as  a  precedent  in  the  future  by  either  party, 
it  is  not  a  case  where  the  rates  can  be  firmly 
established  for  the  future.  The  appellant  in 
its  complaint  aggregated  its  total  charges 
and  aggregated  them  In  its  liens,  alleging  in 
the  complaint  that  the  total  reasonalde 
charges  were  $1.05  for  both  the  driving  and 
the  booming  operations.  The  court  may  have 
aggregated  them  merely  for  brevity,  and  it 
may  have  considered  that  the  30-cent  rate 
was  admitted  by  the  affirmative  pleadings  of 
respoudent  and  couceded  by  appellant  for 
booming,  and  that  the  45-cent  rate  was  a  rea- 
sonable rate  for  the  driving.  That  not  to  ex- 
ceed 30  cents  for  the  booming  was  admitted 
by  respondent  and  conceded  by  appellant  and 
therefore  uncontroyertibly  established  as  the 
maximum  which  could  be  charged  for  boom- 
ing, is  seen  from  preceding  statements  herein. 
But  all  of  the  evidence  in  the  case  was  be- 
fore the  court  and  whether  or  not  the  court 
permitted  respondent  to  amend  its  pleading 
so  as  tQ  allege  that  not  to  exceed  20  cents 
per  thousand  feet  board  measure  was  a  rea- 
sonable rate  for  booming,  since  there  is  evi- 
dence in  the  case  tending  to  justify  that  con- 
tention, the  court  may  have  foimd  that  20  or 
26  cents  per  thousand  feet  board  measure 
was  a  reasonable  rate  for  booming  and  the 
remainder  for  driving,  considering  the  plead- 
ing amended  to  conform  to  the  evidenca  Its 
uncertainty  however  is  not  open  to  attack, 
because  the  combined  rate  or  total,  if  segre- 
gated into  portions,  is  in  any  event  within 
the  evidence  and  within  the  pleadings. 

3.  The  third  assignment  of  error  is  the  one 
on  which  appellant  mainly  relies.  The  ques- 
tion discussed  Is  whether  the  rate  of  65  cents 
alleged  and  claimed  for  driving  and  30  cents 
conceded  and  claimed  for  booming  should 
have  been  sustained.  It  is  evident  that  the 
court  reUed  principally  upon  the  evidence  of 
the  experts  for  respondent  and  while  the  re- 
ports of  appellant's  experts  are  elaborate  ana 
go  very  largely  into  minutest  details,  there 
is  considerable  indication  that  appellant's  ex- 
perts carry  Infiated  values  into  their  methods 
of  valuation,  and  exorbitant  expenses  and 
charges  in  their  maintenance,  reproducing, 
and  operating  charges.  Some,  in  fact  are 
api>arently  duplicated.  The  very  admirable 
report  of  Mr.  Gray,  showing  his  methods  of 
arriving  at  his  conclusions,  is  so  precise^  con- 
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else,  and  simple  In  Its  premises,  methods,  and 
conclusions  that  any  one,  -whether  an  expert 
or  not,  can  quickly  understand  and  appre- 
ciate them.  He  also  dlsidayed  the  utmost 
fairness  toward  the  appellant  and  gave  It 
considerable  advantage  In  his  premises  and 
deductions,  such  as,  that  It  was  operating 
an  expensive  plant  tor  a  limited  term  of  ac- 
tivities until  the  sources  of  business  would 
l)e  exhausted,  and  was  not  such  a  permanent 
plant  as  a  railroad  or  a  street  railway.  His 
estimates  and  his  testimony  throughout  show 
the  fUmesa  of  this  consideration  toward  the 
appellant,  and  yet  his  conclusions  would  Jus- 
tify a  finding  of  a  materially  lower  rate  at 
the  present  time  than  was  apparently  at  least 
made  by  the  court,  for  booming,  and  a  slight- 
ly lower  rate  for  driving.  A  cconplete  analy- 
sis of  the  methods  and  figures  of  the  experts 
would  be  Interesting  or  lmi)ortant  to  no  one 
bat  the  parties.  We  have  examined  them 
and  the  trial  court  heard  and  saw  the  wit- 
nesses and  found  a  total  rate  which  seems 
from  the  evidence  to  be  a  very  reasonable 
rate.  We  may  say  in  passing  that,  under  the 
evidence,  a  driving  rate  of  45  cents  per  thou- 
sand feet  board  measure  and  30  cents  per 
thousand  feet  board  measure  for  booming  and 
rafting  the  logs,  If  desirable  to  s^arate  the 
rates,  seem  to  be  amply  sufficient  and  reason- 
able rates.  The  appellant,  however,  never 
separated  Its  driving  and  booming  operations. 
It  did,  as  shown  by  the  manner  of  paying  Its 
superintendent,  charge  one-fourth  of  the  sal- 
ary of  Its  superintendent  per  month  to  driv- 
ing operations  and  three-fourths  to  booming. 
This  was  substantially  the  method  adopted 
as  approximately  proper  by  expert  Gray.  It 
is  shown  also  that  from  1902  to  1908  a  joint 
rate  of  60  cents  for  driving,  booming,  and 
towing  was  In  effect  as  fixed  by  appellant, 
and  from  February,  1909,  to  May,  1910,  a 
driving  rate  of  35  cents  and  a  booming  rate 
of  40  cents.  It  Is  also  shown  Incidentally 
that  much  business  on  the  stream  In  question 
was  lost  the  preceding  year  because  of  the 
rates  charged  by  appellant;  loggers  operat- 
ing on  the  stream  not  being  willing  to  meet 
the  rates.  On  other  similar  streams  In  that 
vldnlty,  where  the  conditions  are  much  the 
same  or  even  more  difficult  and  the  driving 
longer,  lower  rates  are  charged  than  were 
here  allowed  by  the  court 

[7]  Much  Is  said  by  counsel  for  appellant, 
and  was  said  by  their  expert,  as  to  the  prop- 
er rating  base.  Appellant  contends  that  the 
fair  value  of  the  depreciated  value  of  the 
property  devoted  by  the  boom  company  to  its 
booming  and  driving  operations  as  adopted 
by  respondent's  expert  was  not  a  proper  ba- 
sis npou  which  to  figure  Its  rates,  and  con- 
tends that  the  cost  of  reproduction  now  was 
to  be  taken  as  the  rating  base,  and  that  It 
was  entitled  to  charge  rates  that  would  pro- 
duce a  fair  return  upon  all  Its  property  at 
the  cost  if  pnrchased  new  now.    There  Is  no 


statute  adopting  the  basis  of  valuation  of 
such  public  utility.  We  are  of  the  opinion 
that  the  proper  rating  base  of  any  such  pub- 
lic utility  is  the  present  fair  cash  value, 
which  is  its  reproduction  cost  minus  Its  de- 
preciation, if  any.  Knoxvllle  v.  Water  Co., 
212  U.  8.  1,  29  Sup.  Ct  148,  53  I*  Ed.  3T1 ; 
Minnesota  Kate  Oases,  230  U.  S.  352,  33  Sup. 
Ct  729,  67  h.  Ed.  1511,  48  L.  R  A.  (N.  S.) 
1151,  Ann.  Cas.  1916A,  18;  Pioneer  TeL  & 
Tel.  Co.  V.  Westenhaver,  29  OkL  429, 118  Pac. 
354,  38  L.  R.  A.  (N.  S.)  209. 

Finding  nothing  In  the  record  which  would 
Justify  reversal,  the  decrees  are  affirmed. 

BliLIS,  0.  J.,  and  CHADWICK,  MaUNT, 
and  MORRIS,  JJ.,  concur. 

aoo  Waib.  4U) 
IiANHAM  V.  LONGMIRB  et  al.  (No.  14B29.) 
(Supreme  Court  of  Washington.    Feb.  26, 1918.) 

1.  Execution  ®=3l94(3)  —  LKvy  —  C1.AIUS  BT 
Third  Persons. 

While  a  bill  of  sale  frotn  a  third  person  in 
the  hands  of  one  claiming  property  levied  on 
under  execution  is  prima  facie  evidence  of  title, 
it  does  not  conclude  the  execution  creditor  from 
showine  that  the  title  was  in  fact  in  the  execu- 
tion debtor  at  the  time  of  the  levy. 

2.  Execution  «=>181  —  Levy  —  Claims  bt 
Thied  PsasoNS— Title. 

A  third  person  showinf;  title  to  property  at 
the  time  of  a  lenr  would  not  be  defeated  by  rea- 
son of  having  sold  the  property  under  warranty 
between  the  date  of  levy  and  trial  of  his  claim, 

3.  Sales   <S=>199— Tbahsfeb    of   Title— In- 
tention. 

When  title  passes  in  a  sale  of  personalty  is 
a  question  of  intention,  even  though  where  qual- 
ity, quantity,  or  pHce  is  to  be  determined  a  pre- 
sumption exists  that  title  does  not  pass  until 
its  determination. 

4.  Sales  «=»218%— Delivebt— Tma. 

Where  an  automobile  was  delivered,  evi- 
dence held  to  show  that  title  passed  although 
the  price  had  not  been  agreed  on. 

D^artment  2.  Appeal  from  Superior 
Court,  Pierce  County;  Ernest  M.  Card, 
Judge. 

Claim  and  delivery  by  3,  D.  Lianham 
against  Robert  Longmlre  ahd  others  to  ob- 
tain property  levied  on  whUe  In  the  hands  of 
a  Judgment  debtor.  Judgment  for  defend- 
ants, and  plalntlS  appeals.    Affirmed. 

Thomas  J.  Wayne,  ot  Tacoma,  for  appel- 
lant. Ryan  &  Desmond,  of  Seattle,  for  re- 
spondents. 

CHADWICK,  J.  On  the  20th  day  of  May, 
1914,  re^randent  Louisa  C.  Pletsch,  as  ad- 
ministratrix, recovered  a  Judgment  against 
one  P.  W.  Smyley.  In  March,  1917,  Smyley 
was  engaged  in  the  automobile  business  at 
Tacoma,  Wash.  Appellant  owned  an  Over- 
land automobile,  which  was  turned  over  to 
Smyley  on  the  25th  day  of  March.  On  the 
28th  day  of  March,  the  car  was  seized  by  the 
sheriff  on  an  execution  as  the.  proper^  ot 
Smyley.  On  March  31st  appellant  began  this 
action,  and  made  affidavit  (Rem.  Code^  g  673) 
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that  he  was  the  owner  of  the  car  and  enti- 
tled to  Its  Immediate  possession.  ▲  redeliv- 
ery bond  was  filed,  and  the  car  returned  to 
appellant.  On  the  31st  day  of  Mardi  appel- 
lant and  Smyley  consummated  a  trade,  Smy- 
ley  allowing  a  credit  of  $500  on  a  new 
Chandler  car,  which  he  turned  over  to  appel- 
lant on  that  day.  He  thereafter  used  the 
Overland  car  as  his  own  until  it  was  sold  to 
.third  parties.  The  court  sitting  without  a 
Jury  held  in  favor  of  respondents,  and  ap- 
pellant has  appealed. 

It  Is  assigned  as  error  tl^at  the  court  held 
that  It  was  Incumbent  upon  appellant  to 
prove  title  at  the  time  of  trial,  whereas  the 
law  1^  that  he  may  recover  if  he  proves  title 
at  the  time  of  the  levy. 

[1]  Appellant  offered  a  bill  of  sale  showing 
final  payment  by  him  to  a  third  party  for 
the  Overland  car.  and  this  he  contends  makes 
proof  of  ownership  that  cannot  be  overcome 
by  subsequent  events.  It  may  be  granted 
that  a  deraignment  of  title  from  a  third  par- 
ty makes  a  prima  facie  case,  but  it  does  not 
conclude  an  execution  creditor  from  showing 
that  the  title  was  in  fact  in  the  execution 
debtor  at  the  time  of  the  levy. 

"However  conclusive  the  terms  of  a  written  in- 
strument may  be  between  the  parties  thereto, 
they  are  not  so  conclusive  between  either  of 
those  parties  and  a  third  person  in  litigation 
where  the  terms  of  the  written  contract  are  only 
collaterally  in  issue."  Ransom  v.  Wickstrom  & 
Co.,  84  Wash.  419,  146  Pac.  1041,  L.  R.  A. 
1916A,  588. 

Counsel  differ  as  to  the  meaning  of  our 
statute  (Rem.  Code,  {  573).,  The  one  insists 
that  It  means  that  the  title)  or  right  of  pos- 
session, shall  be  proved  as  of  th«  time  of  the 
levy ;  and  the  other,  that  it  means  that  such 
proofs  shall  be  as  of  the  time  of  the  trial. 
Respondents'  reasoning  is  that,  whereas  un- 
der our  claim  and  delivery  statute  the  sher- 
iff does  not  try  the  title,  or  right  of  posses- 
sion, as  at  common  law  or  under  some  stat- 
utes, the  engagement  to  make  good  his  title 
means  to  make  it  good  in  a  court  of  compe- 
tent Jurisdiction,  and  at  a  time  when  the 
bond  may  be  exonerated  or  enforced  by  a 
proper  Judgment 

[2]  It  may  be  granted  that  a  claimant  In 
an  ordinary  case  may  sustain  himself  by 
showing  title,  or  a  right  of  possession,  at  the 
time  of  the  levy,  for  we  can  readily  conceive 
that  he  may  have  sold  his  property  to  a  third 
person,  pending  a  trial,  under  a  warranty  of 
title.  If  this  were  made  to  appear,  a  de- 
fendant In  claim  and  delivery  could  not  set 
up  the  sale  to  defeat  the  right  of  the  claim- 
ant. 

[3, 4]  But  whatever  the  rule  may  be  as  to 
the  time  when  the  title,  or  right  of  posses- 
<<ion,  is  to  be  established,  we  are  satisfied 
that  in  so  far  as  appellant  Is  concerned  Smy- 
ley bad  title  at  the  time  of  levy.  The  books 
contain  no  liard  and  fast  rule  as  to  the  time 
ivhen  title  will  pass  as  between  vendor  and 


vendee.  It  is  a  question  of  intention ;  and, 
although  the  fact  that  something  remains  to 
be  done,  as  to  determine  quality,  quantity,  or 
price,  affords  a  presumption  that  title  is  not 
intended  to  pass  tmtil  its  performance,  the 
presumption  is  not  conclusive.  35  Cyc.  282. 
A  delivery  to  thq  buyer  is  strong  evidence  of 
an  intention  to  pass  the  title  at  once.  Id. 
288. 

"This  qnestion  as  to  the  passing  of  title  ia 
fraught  with  difficulties,  ana  not  always  easy 
of  solution.  An  examination  of  the  multitude 
of  cases  bearing  upon  this  subject,  with  their 
infinite  variety  of  facts,  and  at  least  apparent 
conflict  of  law,  ofttimes  tends  to  confuse  rather 
than  to  enlighten  the  mind  of  the  inquirer.  It 
is  best,  therefore,  to  consider  always,  in  cases 
of  this  kind,  the  general  principles  of  the  law, 
and  then  apply  them  as  best  we  may  to  the 
facta  of  the  case  in  hand."  Sherwood  v.  Walk- 
er. 66  Mich.  568,  33  N.  W.  919,  11  Am.  St  Rep. 
531. 

Now  in  the  case  at  bar,  the  property  had 
been  voluntarily  delivered  to  Smyley.  It 
was  In  his  possession  at  the  time  the  levy 
was  made.  This  possession  was  not  inter- 
rupted by  the  redelivery,  but  continued  un- 
til the  price,  or  an  allowance  for  the  old 
car,  had  been  agreed  upon.  Appellant  never 
had  possession  of  the  car,  nor  has  he  ever 
had  any  control  over  it  dnce  he  delivered  It 
to  Smyley.  He  admits  he  filed  the  afiSdavit 
in  claim  and  delivery  at  the  Instance  and  re- 
quest of  Smyley,  who  is  paying  the  costs  of 
this  action. 

Taking  the  whole  record  with  all  its  legiti- 
mate inferences,  we  are  convinced  that  as 
between  appellant  and  Smyley  title  passed 
on  or  before  the  28th  day  of  March,  and  that 
appellant  has  failed  to  make  good  his  title 
even  as  of  the  day  of  the  levy.  This  case 
rests  more  in  fact  than  in  law,  and  we  are 
convinced  that  no  Jury  would  ever  return  a 
verdict  contrary  to  the  findings  of  the  trial 
Judge. 

Affirmed. 

ELLIS,  O.  J.,  and  MOUNT  and  HOL- 
COMB,  JJ.,  concur. 

°"°°^°°"  (100  Wash.  4SS) 

STATE  ex  rel.  GRAYS  HARBOR  LOGGING 

CO.  et  al.  V.  SUPERIOR  COURT  FOE 

GRASS  HARBOR  COUNTY  et  al 

(No.  14356.) 

(Supreme     Court     of     Washington.       March 

2,  1918.) 

1.  Eminert  Douain    «=3264  —  Method  to 
Review  Right  to  Take  Pbopebtt— Cbbti- 

OBABI  OB  WBIT  of  REVIEW. 

The  only  method  to  review  the  question  of 
the  right  to  take  property  under  the  power  of 
eminent  domain — that  is,  the  question  of  use 
and  necessity— is  by  certiorari  or  writ  of  re- 
view. 

2.  Emiivent  Domain    «=»264— Decbek  or  Ap- 
pbopbiation— Method   to   Review— Ckbti- 

OBABI    OB   WBIT   of   REVIEW. 

The  only  method  to  review  a  decree  of  ap- 
propriation of  private  property  under  power 
of  eminent  domain,  if  any,  is  by  certiorari  or 
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review,  but  the  court  cannot  again  review  the 
adjudication  of  necessity  of  appropriation, 
wliich  is  also  reviewable  by  certiorari  or  re- 
Tiew,  nor  review  that  question  at  all  if  it  was 
allowed  to  become  final  without  review. 
8.  Rmincnt     Domain      «=>202(1)  —  Ebbob 

FBOM     JUDOUENT     AWARUINQ     DaMAOKS     IN 

Condemnation  Pboceedino — Scope  of  Re- 
view. 
On  error  from  a  Judsment  awarding  dam- 
ages in  a  condemnation  proceeding,  no  question 
can  be  raised  as  to  the  rixht  to  condemnation, 
and  the  review  will  be  confined  solely  to  the 
propriety  and  justness  of  the  amount  of  dam- 
ages. 

4.  Eminent   Domain    «=>264— Wbit  of  Re- 
view AS  TO  Obdeb  or  Necebsitt— Tims  fob 
Appucation. 
Writ  of  review  to  review  the  judgment  op 
order  of  necessity  entered  in  an  eminent  do- 
main case  must  be  applied  for  within* 30  days 
from  date  of  entry  of  judgment 
6.  Eminent    Domain    «=»198(1)— Judgment 
OP  Necessitt  to  Condemn— Finality. 
Without  adjudication  and  judgment  of  ne- 
cessity to  condemn,  no  subsequent  proceedings 
can   be  had  in  the  condemnation  proceedings, 
and  judgment  of  necessity  is  final,  subject  omy 
to   review  as  provided   by   law. 

e.  Eminent  Domain    «==>246(2)— Condemna- 
tion Pbocxedinos— Natuhe  of  Decbee  of 
Appbopbiation  —  Binding  Fobos  on  Ap- 
pbopbiatob. 
A  decree  of  appropriation  in  condemnation 
proceedings  is  merely  a  collective  judgment,  in- 
corporating in  it  the  decree  or  order  of  neces- 
sity and  judgment  on  the  award  of  the  jury, 
and  vests  title  in  an  appropriator  on  condition 
that  he  pay  the  owner  or  into  court  for  his 
beiielit  the  money  awarded,  and  under  it  the  ap- 
propriator can  waive  bis  right  to  appropriate 
and  take  the  land,  abandon  it.  and  refuse  to 
pay  the  money,  in  which  case  the  owner  of  the 
land   retains   it  and   the   previous  orders   and 
judgments  are  null. 

Department  2.  Application  for  writ  of  re- 
view and  stay  of  proceedings  by  the  State  of 
Washington,  on  the  relation  of  Grays  Har- 
bor Logging  Company  and  W.  R.  Boeing, 
against  the  Superior  Court  for  Grays  Har- 
bor County  and  W.  A.  Reynolds,  Presiding 
Judge  thereof,  and  Coats-Fordney  Logging 
Company.    Writ  and  stay  denied. 

Donworth  &  Todd,  of  Seattle,  W.  H.  Abel, 
of  Montesano,  A.  M.  Abel,  of  Aberdeen,  and 
R.  E.  Campbell,  of  Seattle,  for  relators. 
Bridges  &  Brnener,  of  Aberdeen,  for  respond- 
ents. 

HOLCOMB,  J.  This  is  an  original  appli- 
cation for  a  writ  of  review  and  a  stay  of  pro- 
ceedings pending  the  final  disposition  of  a 
condemnation  action  instituted  under  the  pro- 
visions of  the  private  way  of  necessity  act 
(Laws  1913,  p.  412,  c.  133;  Rem.  Code,  i 
5857 — 1  et  seq.)  in  the  superior  conrt  of  Grays 
Harbor  county,  wherein  the  Coats-Fordney 
Logging  Company  is  the  petitioner  and  the 
Grays  Harbor  Logging  Company  and  W.  B. 
Boeing  are  the  respondents.  The  writ  is 
argued  for  and  the  relief  demanded  on  the 
spround  that  relators  have  no  adequate  rem- 
edy by  appeaL 

In  the  original  cause  proceedings  were  had 


which  resulted  in  an  order  of  condemnation 
being  entered  In  the  cause  on  October  IS, 
1914.  On  October  22,  1914,  a  petition  for  a 
writ  of  review  to  review  the  order  of  con- 
demnation was  presented  to  this  court  by  the 
respondents  Grays  Harbor  Logging  Company 
and  Boeing,  which  came  on  regularly  to  be 
heard  upon  October  19,  1914.  This  court 
made  and  entered  its  decision  which  is  re- 
ported in  82  Wash.  508,  144  Pac.  722.  The 
decision  there  affirmed  the  decision  of  the 
superior  conrt  and  upheld  the  order  of  con- 
demnation or  adjudication  of  the  use  and  ne- 
cessity for  taking  the  property.  A  petition 
for  rehearing  being  filed  and  denied,  the 
judgment  of  this  conrt  was  entered  in  ac- 
cordance with  its  decision  on.  March  1,  191S. 
On  April  8,  1915,  a  petition  in  that  cause  for 
a  writ  of  error  to  the  Supreme  Court  of  the 
United  States  was  filed  in  this  court,  and  on 
that  date  an  order  directing  the  Issuance  of 
a  writ  of  error  was  entered.  The  cause  pro- 
ceeded to  hearing  before  the  Supreme  Court 
of  the  United  States,  and  upon  March  6, 1917, 
that  court  made  and  entered  its  decision  dis- 
missing the  cause  for  want  of  jurisdiction  up- 
on the  ground  that  the  order  of  necessity  and 
public  use  to  review  which  the  writ  of  error 
had  been  Issued  was  not  a  final  Judgment, 
but  should  be  construed  as  being  subject  to 
the  conditions  that  the  proper  compensation 
to  be  paid  for  the  taking  of  the  property  de- 
scribed in  the  petition  must  be  first  ascer- 
tained and  paid.  In  the  opinion  it  was  said: 
"When  the  litigation  in  the  state  courts  is 
brought  to  a  conclusion,  the  case  may  be 
brought  here  upon  the  federal  questions  already 
raised  as  well  as  any  that  may  be  raised 
hereafter;  for  although  the  state  courts,  in 
the  proceedings  still  to  be  taken,  presumably 
will  feel  themselves  bound  by  the  decision  here- 
tofore made  by  the  Supreme  Court  (82  Wash. 
503),  as  laying  down  tbe  law  of  the  case,  this 
court  will  not  be  thus  bound."  Grays  Harbor 
Logging  Co.  V.  Coats-Fordney  Logging  Co.,  243 
U.  S.  261,  37  Sup.  Ct  295,  61  L.  Ed.  702. 

Thereafter  upon  July  2,  1917,  the  cause 
having  been  remitted  to  the  superior  court  of 
Grays  Harbor  county,  a  trial  was  bad  bo- 
fore  the  court  and  Jury  upon  the  question  of 
the  damages  to  be  awarded  and  paid  the  re- 
spondents, the  relators  here,  for  the  taking 
and  damaging  of  their  lands  as  described  in 
the  petition  for  condemnation.  The  Jury 
awarded  damages,  and  Judgment  was  entered 
thereon  in  favor  of  relators  in  the  sum  of 
$2,500  as  the  value  of  the  lands  taken  and 
damages  to  the  remainder.  On  August  21, 
1917,  the  court  made  and  entered  its  decree 
of  appropriation  in  the  cause.  The  relators 
here  have  appealed  from  the  Judgment  of 
award  of  the  lower  court,  and  have  also 
brought  this  proceeding  for  a  writ  of  review, 
frankly  stating  that  they  are  seeking,  and 
believe  they  are  entitled  to,  a  review  of  aU 
three  of  the  Judgments  heretofore  entered  in 
the  causie,  in  order  to  obtain  a  final  determi- 
nation so  that  they  can  have  the  question  of 
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the  constitutionality  of  the  private  way  of 
necessity  act  passed  upon  by  the  Supreme 
Court  of  the  United  States  upon  a  final  Judg- 
ment 

The  act  under  which  the  condemnation  pro- 
ceeding was  Instituted  provides  that  the  pro- 
cedure shall  be  the  same  as  that  provided  for 
the  condemnation  of  private  property  by  rail- 
road companies.  Rem.  Code,  {  5857—2.  The 
method  of  procedure  In  condemnation  actions 
by  railroad  companies  Is  found  In  section  921 
et  seq.,  Rem.  Code.  In  considering  the  pro- 
visions of  the  last  act  this  court.  In  the  case 
of  Chicago,  M.  A  P.  S.  R.  Co.  v.  Slosser,  82 
Wash.  467,  144  Pac.  706,  said: 

"The  statute  referred  to  seemingly  contem- 
plates the  entry,  during  the  course  of  the  pro- 
ceedings, of  three  separate  and  distinct  judg- 
ments: First  (by  Rem.  &  Bal.  Code,  J  925; 
P.  C.  171,  §  176),  a  judgment  finding  that  the 
contemplated  use  for  which  the  property  sought 
to  be  appropriated  is  really  a  public  use,  and 
the  necessity  for  Its  taking  for  that  use;  sec- 
ond (by  Id.  J  926;  P.  C.  171,  {  177),  a  judg- 
ment nzing  the  amount  of  the  award  that  is 
made  to  the  owner  of  the  property  appropriat- 
ed because  of  the  appropriation,  both  for  the 
property  actually  taken  and  for  other  property 
damaged  thereby;  and,  third  (by  Id.  {  927;  P. 
C.  171,  I  178),  '•  *  •  a  judgment  or  de- 
cree of  appropriation  of  the  land,  real  estate, 
premises,  right  of  'way,  or  other  property 
soDght  to  be  appropriated,  thereby  vesting  the 
legu  title  to  the  same  In  the  corporation  seek- 
ing to  appropriate  such  land,  real  estate,  prem- 
ises, right  of  way,  or  other  property  for  cor- 
porate purposes. 

An  appeal  Is  granted  by  the  statute  only 
from  the  second  of  the  Judgments  above  re- 
ferred to,  namely,  that  awarding  the  damag- 
es. Rem.  Code,  t  931 ;  Chicago,  M.  &  P.  S. 
B.  Co.  T.  Slosser,  supra;  North  Coast  R.  Co. 
v.  Gentry,  58  Wash.  80, 107  Paa  1059. 

[1]  The  only  method  of  reviewing  the  ques- 
tloQ  of  the  right  to  take  property  under  the 
power  of  eminent  domain — ^that  Is,  the  ques- 
tion of  use  and  necessity — ^is  by  certiorari 
or  writ  of  review.  Seattle  M.  R.  Co.  v.  B. 
B.  ft  B.  R.  Co.,  29  Wash.  491.  69  Pac.  1107, 
92  Am.  St  Rep.  907;  Whatcom  County  v. 
Tellowkanlm,  48  Wash.  90,  92  Pac.  892;  State 
ex  rel.  Pagett  v.  Superior  Court,  46  Wash. 
35,  89  Paa  178;  State  ex  rel.  Alexander  v. 
Superior  Court,  42  Wash.  684,  85  Pac.  673 ; 
State  ex  rel.  Smith  v.  Superior  Court,  30 
Wash.  219,  70  Pac  484. 

[1]  The  only  method  of  reviewing  the  de- 
cree of  appropriation,  the  last  of  the  three 
Judgments  above  mentioned.  If  at  all.  Is  by 
certiorari  or  review.  Chicago,  M.  &  P.  S.  R. 
Co.  V.  Slosser,  supra;  Olympla  L.  ft  P.  Co. 
V.  Tumwater  P.  Co.,  66  Wash.  392,  104  Pac. 
778;  State  ex  reL  Davis  v.  Superior  Court 
82  Wash.  31,  143  Pac.  168.  Even  then  we 
cannot  again  review  the  adjudication  of  ne- 
cessity, nor  review  that  question  at  all  If  It 
wias  allowed  to  become  final  without  re- 
view thereof. 

[3]  We  have  held  that,  upon  an  error  from 
a  Judgment  awarding  damages  in  a  condem- 
nation proceeding,  no  question  can  be  raised 
as  to  the  right  to  condemn,  but  that  the  re- 


view will  be  confined  aoUHy  to  the  propriety 
and  Justness  of  the  amount  of  damageab 
Frultland  Irrigation  Co.  v.  Smith,  64  Wash. 
185,  102  Paa  1031;  North  Coast  R.  R,  Co.  v. 
Qentry,  supra;  Oallspel  Diking  Dlst  v.  Mo 
Ijelsh,  63  Wash.  331, 116  Paa  508 ;  Seattle  P. 
A.  ft  L.  C.  R.  V.  Land,  81  Wash.  206,  142  Paa 
680;  State  ex  rel.  Davis  v.  Superior  Court, 
supra. 

The  only  question  then  which  relators  may 
present  to  this  court  upon  appeal  from  the 
second  Judgment  Is  that  of  the  adequacy  of 
the  damages  awarded,  and  for  this  reason 
they  contend  that,  having  no  appeal  from  the 
last  Judgment,  the  decree  of  appropriation 
vesting  the  title  in  the  appropriator,  they 
have  the  right  to  a  writ  of  review  therefrom 
which  would  review  the  original  order  or 
Judgment  of  necessity. 

[4]  We  have  uniformly  held  that  the  writ 
of  review  for  the  purpose  of  reviewing  the 
Judgment  or  order  of  necessity  «itered  In  an 
eminent  domain  case  must  he  applied  for 
within  30  days  from  the  date  of  the  entry  of 
the  Judgment  State  ex  rel.  liowary  v.  Su- 
perior Court,  41  Wash.  450,  83  Pac.  726; 
State  ex  rel.  Alexander  v.  Superior  Court, 
42  Wash,  684,  85  Paa  673 ;  State  ex  rel.  Tum- 
water P.,  etc.,  Co.  v.  Superior  Court.  56 
Wash.  287,  106  Paa  815. 

[S]  The  Judgment  of  necessity  was  entered 
herein  October  15,  1914,  and  within  30  days 
thereafter  these  same  relators  petltlcned  this 
court  for  a  writ  of  review  to  review  the  Iden- 
tical Judgment  of  necessity  which  it  now 
seeks  to  have  the  court  again  review.  At 
that  time  this  court  fully  reviewed  every 
question  involved  In  the  presoit  aivUcatlcm, 
Including  the  constitutional  question,  and 
upheld  the  Judgment  of  the  lower  court  and 
the  constitutionality  of  the  private  way  of 
necessity  statute.  To  issue  a  writ  now  would 
reverse  all  previous  decisions  of  this  court 
and  establish  a  precedent  which  would  re- 
quire this  court  to  Issue  the  writ  in  all  sub- 
sequent condemnation  cases  after  the  decree 
of  appropriation  had  been  made,  and  again 
review  the  Judgment  of  necessity.  Without 
the  adjudication  and  Judgment  of  necessity 
no  subsequent  proceedings  can  be  had.  As 
to  that,  under  our  system,  it  Is  final  subject 
only  to  review  as  provided  by  law. 

[6]  It  seems  to  us  that  the  Supreme  Ourt 
of  the  United  States  overlooked  our  decisions 
holding  that  the  Judgment  or  order  of  neces- 
sity under  our  statutes  is  a  final  Judgment 
And  it  has  always  been  held  by  that  court 
that  constructions  of  local  statutes  and  of  Ju- 
dicial procedure  by  the  court  of  last  resort 
of  a  state  will  be  followed  by  that  court.  The 
decree  of  appropriation  is  nothing  more  than 
a  collective  Judgment,  incorporating  in  it  the 
decree  or  order  of  necessity  and  Judgrment 
on  the  award  of  the  Jury.  The  decree  of  ap- 
propriation vests  title  in  an  appropriator 
upon  the  condition  that  the  appropriator  pays 
to  the  owner  or  into  court  for  his  benefit  the 
money  awarded,  and   there  Is  nothing  to 
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bind  or  compel  the  appropriator  so  to  da 
He  can  even  then  waive  hla  right  to  appropri- 
ate and  take  the  land,  abandon  it,  and  refuse 
to  pay  the  money ;  In  which  case  the  owner 
of  the  land  wonld  retain  bis  land  and  the 
prevlons  Judgments  and  orders  would  be  null. 
Sot  these  reasons  the  writ  of  revleiw  and 
stay  of  proceedings  are  denied. 

ELMS,  C.  J.;  and  CHADWIOK,  MOUNT, 
and  MORRIS,  JJ..  concur.  - 

(100  Waah.  «!) 
COATS-FORDNBT     LOGGING     CO.     T. 
GRAYS  HARBOR  LOGGING  00. 
«t  al.    (No.  14565.) 

(Supreme     Court     of     Washington.       March 
2.  1918.) 

1.  EuiNEirr  DoiiAiR   «=»262(1)  —  Pbocbid- 
IWG8— Appeal  from  Aw abd— Question  Pkb- 

SBKTED. 

Ad  appeal  from  an  award  of  damages  in  a 
condemnation  case  presents  to  the  bupreme 
Court  for  consideration  only  the  propriety  and 
justice  of  the  award. 

2.  Appeal  and   Ebbob    «=>816— Consolida- 
tion OF  Proceedings  fob  Review— Pbbs- 

■NTATION    of    DiFFEBENT    QUESTIONS. 

Where  an  appeal  and  an  application  for 
writ  of  review  present  entirely  diserent  ques- 
tions, motion  to  consolidate  them  will  be  de- 
nied. 

Department  2.  Appeal  from  Superior 
Court,  Grays  Harbor  County;  W.  A.  Rey- 
nolds, Judge. 

Proceedings  to  condemn  a  private  way  by 
the  Coats-Fordney  Logging  Company  against 
the  Grays  Harbor  Logging  Company  and  W. 
B.  Boeing.  From  judgment  of  damages,  de- 
fendants appeal    Affirmed. 

Donworth  A  Todd,  of  SeatUe,  W.  H.  Abel, 
of  Montesano,  and  A.  M.  Abel,  of  Aberdeen, 
tat  appellants.  Bridges  &  Bruener,  of  Aber- 
deen, for  respondott 

MOUNT,  J.  This  appeal  Is  from  a  Judg- 
ment of  $2,5(X)  damages  for  the  taking  of  an 
alleged  private  way  of  necessity  through  the 
lends  of  the  appellants. 

[1]  The  only  error  assigned  Is  that  th» 
Statute  upon  which  the  proceeding  la  based 
Is  In  violation  of  the  Fourteenth  Amend- 
ment to  the  fed»al  C!onstitution.  That  quesv 
tlon  was  determined  adversely  to  the  conten- 
tion of  the  appellants  in  State  ex  reL  Grays 
Harbor  Logging  Ck).  v.  Superior  Court,  82 
Wash.  503,  141  Paa  722.  No  new  argument 
Is  presented  upon  this  appeal.  This  court 
bas  uniformly  held  that  an  appeal  from  an 
award  of  damages  in  a  condemnation  case 
presents  to  this  court  for  consideration  only 
the  iffoprlety  and  justice  of  the  award.  State 
ex  reL  McCormidc  v.  Superior  Court,  43 
Wash.  91,  86  Pac.  205;  State  ex  lel.  Pagett 
V.  Superior  Court,  46  Wash.  35,  89  Pac.  178 ; 
Whatcom  County  t.  Yellowkanim,  48  Wash. 
90,  92  Pac.  882;  Callspel  Diking  District  v. 


McLeiab,  68  WaeAu  831,  lis  Pac.  60&  No 
<dalm  is  made  -upon  this  appeal  that  the  dam- 
ages awarded  were  not  sufficient,  or  that  the 
trial  court  c(Hiuiiltted  error  upon  the  trial 
of  that  question.  There  la  therefore  noth- 
ing for  us  to  consider,  unless  we  review  our 
decision  in  State  ex  reL  Grays  Harbor  Log- 
ging Co.  V.  Superior  Court,  supra.  Since  the 
question  there  considered  cannot  be  raised 
upon  thft  appeal,  it  follows  that  the  Judg- 
ment must  be  affirmed. 

[2]  We  are  asked  by  the  appellants  to  con- 
solidate this  appeal  with  the  application  for  a 
writ  of  review  In  State  ex  rel.  Grayt.  Harbor 
Co.  T.  Superior  Court,  171  Pa&  238.  These 
cases  present  entirely  ditterent  questions. 
For  that  reason  the  motion  Is  denied. 

ELLIS,  O.  J.,  and  HOLGOMB.and  CHAD- 
WICK,  JJ.,  concur. 


(100  Waah.  41T) 
STATE  V.  CLAY.    (No.  14603.) 
(Supreme  Court  of  Washington.    Feb.  26, 1918.) 

1.  Obuunax  Law  «=>&76Q)  —  Trial  —  Dis- 
missal FOB  DELAT. 

Under  Rem.  Code  1915,  i  2312,  providhig 
that,  if  a  defendant  whose  trial  has  not  been 
postponed  upon  his  own  application  be  not 
brought  to  trial  within  00  days  after  the  indict- 
ment is  found  or  the  information  filed,  the  court 
shall  order  it  dismissed  unless  good  cause  to  the 
contrary  is  shown,  ^ood  cause  may  be  shown 
for  the  refusal  to  dismiss  a  prosecution  other 
than  the  postponement  of  the  trial  on  defend- 
ant's application. 

2.  Cbiminal  Law  «=9ll44(7)— AFPEAii— Pbb- 

SUKPTtONS. 

Where  the  record  contains  no  statement  of 
facts  indicating  what  showing  was  made  by 
either  party  on  a  motion  to  dismiss  for  failure 
to  bring  defendant  to  trial  within  60  days,  and 
the  order  denying  the  motion  does  not  tiiow  up- 
on what  facts  it  rests,  it  must  be  assumed  that 
food  cause  was  shown  justifying  the  refusal  to 
ismlss. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  GiUlam,  Judge. 

Lawrence  Clay  was  convicted  of  keeping 
Intoxicating  liquor  with  Intent  to  sell  It,  and 
he  appeals.    Affirmed. 

Howard  O.  Durk,  of  Seattle,  for  appellant 
Alfred  H.  Lundln,  Everett  O.  Ellis,  and  Jo 
seph  A.  Barto,  all  of  Seattle,  for  the  State. 

PARKER,  J.  The  defendant,  Clay,  was 
charged  by  information  filed  In  the  superior 
court  for  King  coimty  with  the  offense  of 
keeping  intoxicating  liquor  with  Intent  to  sell 
the  same.  He  has  appealed  from  a  judgment 
of  conviction  rendered  against  him  In  that 
court  following  his  trial  before  the  court,  a 
Jury  trial  being  waived. 

It  is  first  contended  In  appellant's  behalf 
that  the  trial  court  erred  in  denying  his  mo- 
tion to  dismiss  the  case  because  it  was  not 
brought  to  trial  within  60  days  following  the 
filing  of  the  information.    The  information 
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was  filed  on  May  29, 1917,  tbe  motion  to  dis- 
miss was  filed  on  August  3,  1917,  the  motion 
was  beard  and  denied  the  same  day,  and  tbe 
trial  was  had  on  September  5,  1917.  Coun- 
sel for  appellant  rely  upon  the  provisions  of 
section  2312,  Rem.  Code,  wliich  reads: 

"If  a  defendant  indicted  or  informed  against 
for  an  olfeuse,  whose  trial  has  not  been  post- 
poned upon  his  own  application,  be  not  brought 
to  trial  within  sixty  days  after  the  indictment 
is  found  or  the  information  filed,  the  court  shall 
order  it  to  be  dismissed,  miless  good  cause  to 
the  contrary  is  shown." 

[1, 2]  It  is  plain  from  the  oonduding  words 
of  this  section  that  there  may  be  good  cause 
shown  for  tbe  court's  refusal  to  dismiss  a 
prosecution  after  the  expiration  of  the  pre- 
scribed 60-day  period,  aside  from  the  post- 
ponement of  the  trial  on  application  of  the 
defendant  It  would  seem  to  follow  as  a  mat- 
ter of  course  that  we  must  presume  good 
cause  was  shown  to  the  court  for  Its  refusal 
to  dismiss  this  case,  unless  there  are  fiicts 
properly  appearing  In  the  record  brought 
here  affirmatively  showing  that  the  court 
erred  in  refusing  to  dismiss  tbe  case.  We 
do  not  have  in  this  record  any  statement  of 
facts  telling  us  what  showing  of  facts  was 
made  to  the  trial  court  in  behalf  of  appellant 
or  the  state  upon  which  the  court  rested  its 
order  denying  this  motion  to  dismiss,  nor 
does  the  order  refusing  dismissal  tell  us  up- 
on what  facts  it  was  by  tbe  court  rested. 
It  is  true  there  are  among  the  papers  In  the 
clerk's  transcript  some  copies  of  affidavits 
pro  and  con  stating  facts  bearing  upon  the 
question  of  api>ellant's  right  to  a  dismissal, 
but  we  cannot  know  that  they  were  present- 
ed to  or  considered  by  the  court  with  refer- 
ence to  that  question,  nor  can  we  know  but 
that  other  evidence  of  relevant  facts  was 
presented  to  the  court  touching  the  question 
of  dismissal.  Counsel  for  the  state  insists 
that  for  this  reason  we  cannot  consider  the 
alleged  error  of  the  court  in  refusing  to  dis- 
miss the  case,  and  that  therefore  we  must 
proceed  upon  the  presumption  that  there  was 
good  cause  shown,  and  that  tbe  court  did  not 
err  in  denying  the  motion  to  dismiss.  We  arc 
quite  clear  that  this  is  the  only  course  we 
can  pursue  In  the  light  of  this  record.  Inter- 
national Dev.  Co.  V.  Sanger,  76  Wash.  546, 
135  Pac.  28;  Beall  &  Co.  v.  O'Connor,  78 
Wash.  651,  139  Pac.  605 ;  Mattson  v.  Eureka 
Lbr.  Co.,  79  Wash.  266,  140  Paa  377;  Thur- 
man  ▼.  KildaU,  80  Wash.  283,  141  Pac.  691. 

It  is  further  contended  that  the  evidence 
fails  to  support  the  judgment  of  conviction. 
We  have  read  all  the  evidence  with  care,  and 
are  quite  convinced  that  it  fully  warrants  the 
conclusion  reached  by  the  trial  court  upon 
the  merita 

The  Judgment  is  affirmed. 

ELUS,  O.  J.,  and  FDLLERTON,  MAIN, 
and  WEBSTER,  JJ.,  concur. 


(100  Wuh.  at) 
LOCKE  V.  PUGBT  SOUND  INTEBNATION- 
Ali  BY.  &  POWER  CO.  et  aL 
(No.  14055.) 

(Supreme     Court    of    Waslongten.      Maroh 
2,  1918.) 

St^bet  Railboads  ^3l03(2)  —  Ooixisioir 
WITH  Tbictcle— Last  Clkab  Chance. 
As  soon  as  defendant's  motorman  saw  that 
plaintiff  on  a  tricycle  was  continuing  bis  course 
to  cross  the  track  in  front  of  the  car,  he  was  un- 
der duty  to  care  for  his  safety,  and  seeing  that 
he  was  not  heeding  the  warning  by  sounding  of 
the  car  gong,  he  was  pat  on  notice  that  plaintiff 
was  not  in  full  possession  of  his  facultie<j  and, 
if  having  time,  was  under  duty  to  protect  him  by 
other  means;  failing  in  observance  of  which 
the  doctrine  of  the  last  clear  chance  applies, 
though  plaintiff's  negligence  in  not  looking  con- 
tinued up  to  the  time  of  tbe  accident 

Department  2.  Appeal  from  Superior 
Ck>urt,  Snohomish  Ciounty;  Everett  Smith, 
Judge. 

Action  by  D.  W.  Locke  against  tbe  Puget 
Sound  International  Railway  &  Power  Com- 
pany and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

Cooley,  Horan  ft  Mulvlhlll,  of  Everett,  for 
appellante.  Black  &  Bflack  and  E.  G.  Dailey, 
all  of  Everett,  for  respondent 

OBADWICK,  J.  At  about  4  o'clock  on 
the  afternoon  oC  the  27th  day  of  March,  1915, 
respondent  was  struck  by  a  car  operated  by 
appellant  on  the  streets  of  Everett  The  slc- 
ddent  occurred  on  Ck>lby  avenue,  a  prin- 
cipal thoroughfare  running  north  and  south. 
Colby  avenue  Intersects  Hewitt  avenue,  the 
principal  business  street  in  the  city.  The 
Colby  avenue  cars  have  thdr  southern  ter- 
minus at  Hewitt  avenue.  The  first  street 
north  of  Hewitt  avenue  Is  California  street 
From  California  street  north  to  the  place  of 
the  accident  the  grade  is  practically  leveL 
On  the  day  mentioned,  respondent  who  is 
lame  and  quite  bard  of  bearing,  had  gone  to 
the  office  of  Doctor  'Hathaway  on  the  west 
side  of  Colby  avenue.  He  left  his  vehicle,  a 
tricycle,  in  front  of  the  doctor's  residence. 
After  bis  errand  bad  been  performed,  be 
mounted  his  tricycle,  and,  after  looking  to 
the  south  and  seeing  no  car  approaching 
and  no  vehicles  other  than  some  automobiles, 
he  started  diagonally  across  Colby  avenue, 
intending  to  put  himself  on  the  east  side  of 
the  car  tracks,  or  on  the  right-hand  side  of 
the  street 

The  Jury  could  have  found  that  the  car 
started  from  Hewitt  avenue  north  on  Colby 
street  at  about  the  time  respondent  left  the 
curb  in  front  of  the  doctor's  office.  Tbe 
motorman  testified  that  he  saw  respondent 
leave  the  curb  in  front  of  the  doctor's  office 
when  he  started  the  car  at  California  street 
The  street  car  was  stopped  at  California 
street  to  take  on  a  passenger.  Tbe  motor- 
man  sounded  bis  gong  as  he  started  the  car. 
As  the  car  moved  north  he  appreciated  the 
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fact  that  respondent  was  Intent  upon  cross- 
ing the  track.  He  sounded  bis  gong  almost 
continuously  up  to  the  time  respondent  was 
struck.  The  accident  occurred  approximate- 
ly 165  feet  north  of  California  street  Re- 
spondent's tricycle  was  struck  by  the  left- 
hand  corner  of  the  car.  The  car  was  stopped 
by  setting  the  brakes  hard  in  a  distance  prob- 
ably equal  to,  or  little  more  than.  Its  length, 
although  the  Jury  would  have  been  justified 
In  finding  a  greater  distance. 

The  assignments  of  error  all  go  to  the 
legal  sufficiency  of  the  evidence  to  sustain 
the  verdict.  It  being  appellant's  contention 
that  respondent  was  so  regardless  of  his  own 
safety  that  he  Is  to  be  charged  with  contribu- 
twy  negligence  as  a  matter  of  law,  and  al- 
though appellant  may  have  been  negligent, 
the  negligence  of  respondent  was  concurring 
and  continuing  up  to  the  time  of  the  acci- 
dent. Appellant  admits  that  respondent  suf- 
fered from  a  certain  degree  of  deafness,  bat 
contends  that  there  Is  no  evidence  that  the 
motorman  knew  of  his  infirmity.  The  posi- 
tion of  appellant  is  that  there  was  no  duty 
on  the  part  of  the  motorman  to  take  care 
of  respondent's  safety  until  respondent  actu- 
ally came  into  the  zone  of  danger,  which  is 
fixed  as  the  car  track,  or  so  near  the  car 
track  that  the  car  would  strike  any  object  in 
Its  way.  This  contention  is  based  upon  the 
assumption  that  there  was  a  primary  duty 
on  the  part  of  the  respondent,  knowing  of 
the  existence  of  the  car  track  and  the  possi- 
bility of  cars  approaching  at  any  time,  to 
take  account  of  his  own  safety  to  the  extent 
of  looking  before  putting  himself  In  a  posi- 
tion where  he  might  be  injured. 

The  facts  in  this  case  are  such  that  appel- 
lant cannot  avail  himself  of  the  principles 
relied  on.  The  duty  of  the  motorman  be- 
gan at  the  very  moment  that  he  saw  respond- 
ent moving  into  a  situation  of  peril;  that 
moment  is  fixed  by  his  own  testimony  when 
he  was  starting  the  car  at  California  street; 
or,  in  other  words,  the  duty  of  the  motorman 
began  at  the  time  he  began  to  perform  it. 
He  sounded  his  gong  from  the  time  he  saw 
respondent  until  the  car  struck  him.  Wheth- 
er the  mere  ringing  of  the  gong,  which  it  Is 
conceded  did  not  attract  respondent's  att«[>- 
tlon,  was  a  sufficient  performance  of  duty 
under  all  the  facts  was  a  question  for  the 
jury. 

In  Beeman  v.  Puget  Sound  Traction,  L. 
&  P.  Co.,  79  Wash.  137,  139  Pac.  1087,  speak- 
ing of  the  duty  of  a  motorman  on  a  street 
cai^-and  It  will  be  borne  In  mind  that  the 
duties  of  the  traveler  and  the  motorman  are 
reciprocal — we  quoted  from  Johnson  v.  Wash- 
ington Water  Power  Co.,  73  Wash.  616, 
132  Pac.  392: 

"A  motorman  baa  the  ri^t  to  assume  that  a 
person  on  tho  street  will  exercise  such  care  to 
avoid  injury,  and  he  may  lawfully  act  on  that 
assumption,  until  the  conduct  ot  the  person 
wains  him  to  the  contrary." 


But  the  continued  movement  of  a  person 
toward  a  place  of  danger  after  a  warning 
sound  is  notice  that  he  is  unaware  of  his 
peril,  and  is  enough  to  break  the  reciprocal 
balance  of  duty,  and,  if  it  can  be  said  that  he 
had  the  time  to  do  so,  puts  npoa  the  motor- 
man  the  positive  duty  of  avoiding  an  acci- 
dent. 

In  Budman  v.  Seattle  Elec.  Co.,  61  Wash. 
281,  112  Pac.  356,  the  motorman  saw  the 
plaintiff  approaching  the  train  when  distant 
about  two  car  lengths.  He  let  the  car  drift 
and  rang  his  gong  in  time  to  warn  plaintiff. 
He  supposed  plaintiff  knew  the  car  was  com- 
ing. The  evidence  did  not  show  that  the 
plaintiff  actually  knew  of  the  existence  of 
the  car.  A"  verdict  of  the  jury  that  this  did 
not  meet  the  measure  of  the  company's  duty 
was  sustained.  So  in  Tecker  v.  Seattle,  Ren- 
ton  &  Southern  R.  Co.,  60  Wash.  570,  111 
Pac.  791,  Ann.  Cas.  1912B,  842: 

"The  motorman  testified  that,  when  he  first 
observed  the  boy,  he  was  about  15  feet  from  the 
track,  and  in  a  place  of  safety,  'if  he  had  stop- 
ped' ;  that  he  kept  ringing  the  Kong,  but  that 
the  boy  'kept  goaxg  right  along,  and  that  the 
boy  'was  about  15  feet  of  the  car,  running  across 
through  the  street  over  the  crossing.'  " 

We  said: 

"If,  by  the  exercise  of  proper  vigilance,  the 
motorman  could  have  seen  the  child  in  time  to 
stop  the  car  and  avoid  striking  him,  it  was  his 
duty  to  do  so;  and  if,  wiien  be  saw  the  boy,  bis 
conduct  indicated  that  he  was  intending  to  cross 
the  track,  and  that  he  had  not  seen  the  car  or 
heard  the  signals,  if  any  were  given,  it  was  the 
duty  of  the  motorman  to  use  every  effort  to  stop 
the  car." 

In  each  of  these  cases,  the  court  noticed 
that  the  collateral  facts  of  age  and  mental 
alertness  were  prc^ter  items  to  be  considered 
by  the  Jury.  In  the  case  at  bar,  respondent's 
infirmity  was  a  probative  fact  when  con- 
sidered in  the  Ught  of  all  the  evidence.  We 
think  the  case  falls  naturally  within  the- 
doctrine  of  the  last  (dear  chfince,  notwith- 
standing counsel's  contention  "that  if  the 
negligence  of  the  appellant  was  merely  con- 
current with  that  of  respondent,  and  that 
respondent's  negligence  continued  up  to  the 
time  of  the  acddent  and  was  concurrent 
with  that  of  the  appellant,  the  doctrine  of 
last  dear  chance  has  no  application." 

Much  of  the  confuslMi  attending  the  doc- 
trine of  the  last  clear  chance  has  come  from 
a  seeming  belief  on  the  part  of  many  Judges 
and  text-writers  that  it  Is  in  itself  a  prin- 
ciple of  law  and  subject  to  arbitrary  defini- 
tion, whereas  it  is  no  more  than  a  judicial 
exception  to  established  prindples,  resting 
In  fact  and  not  in  law.  The  chance  to  avoid 
an  Injury  is  a  relative  question  to  be  resolved 
solely  by  reference  to  the  facts  of  each  par- 
ticular case.  If  the  one  party  knows  of  the 
peril  of  the  other,  although  brought  about 
by  that  other's  negligence,  in  time  to  avoid  in- 
juring him,  he  is  at  once  put  to  a  degree  o£ 
care  commensurate  with  the  present  sltua- 
tlon  of  the  parties. 
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The  doctrine  of  last  clear  chanee  does  not 
abrogate  any  of  the  rules  of  proximate  cause; 
It  rather  affirms  them.  It  Is  a  rule  of  con- 
venience as  well  as  necessity,  to  whlcb  the 
conrts  have  Teswirted  In  all  proper  ca^es 
where  contrlbntory  negligence  la  pleaded  as 
a  defense,  and  a  jury  is  called  upon  to  find 
the  proximate  cause.  The  rule  as  we  under- 
stand It  to  be  is  laid  down  in  Nellis  on  Street 
Railways. 

"Contributory  negligence  of  a  party  Injured 
wUl  not  defeat  his  action,  if  the  defendant  or  its 
servants  might  by  reasonable  care  and  pru- 
dence liave  discovered  his  peril  in  time  to  save 
him,  and  thus  have  avoided  the  consequences 
of  the  injured  party's  negligence.  In  such  a 
case  the  plaintiff's  alleged  contribatory  negli- 
gence could  not  be  said  to  be  the  direct  and 
proximate  cause  of  the  accident,  but  the  de- 
fendant's negligence  would  be  the  proximate 
cause  and  would  thus  render  It  liable."  Nellis 
on  Street  Railways   (2d  Ed.)  {  462. 

The  argumient  of  counsel  Is  not  unlike 
that  made  in -the  case  of  Mosso  v.  Stanton 
Company,  75  Wash.  220,  134  Pac.  941,  L.  B. 
A.  1916A,  943,  where  it  is  said: 

"l%e  appellant  dtes  certain  authorities,  most 
of  them  railroad  or  street  car  cases,  and  soine 
of  them  cases  arising  on  injuries  to  trespass- 
ers on  railroad  tracks,  to  sustain  the  conten- 
tion that  in  no  case  can  a  plaintiff  recover 
where  his  negligence  continues  up  to  the  time 
of  the  Injury.  The  authorities  cited  hardly 
bear  that  construction.  •  •  •  At  any  rate, 
tbis  court  has  held,  in  accordance  with  many 
courts  and  with  what  we  conceive  to  be  the 
more  logical  as  well  as  the  more  humane  rule, 
that  where  the  peril  of  a  traveler  on  the  high- 
way is  actually  discovered  and  should  be  ap- 
preciated by  the  operator  of  a  street  car,  or 
other  agency  of  danger,  there  arises  a  new  duty 
to  exercise  all  reasonable  care  to  avoid  injury, 
and  the  failure  to  exercise  such  care,  if  it 
results  in  injury,  will  render  a  defendant  lia- 
ble, notwithstanding  the  continuance  of  the 
plaintiff's  negligence  up  to  the  instant  of  the 
Injury.  O'Brien  v.  Washington  Water  Power 
Co.,  71  Wash.  688,  129  Pac.  391;  Dyerson  v. 
Union  Pac.  R.  Co.,  74  Kan.  528,  87  Pac.  680, 
7  I*  R.  A.  (N.  S.)  132  [11  Ann.  Cas.  207]; 
Bruggeman  v.  Illinois  Cent.  R.  Co.,  147  Iowa, 
187.  123  N.  W.  1007  (Ann.  Caa.  1912B,  876].*' 

A  fair  statement  of  the  law  is  to  be  found 
in  Gallagher  v.  Manchester  Street  Railway, 
70  N.  H.  212,  47  Atl.  610: 

"If  due  care  on  the  part  of  either  at  the  time 
of  the  injury  would  prevent  it,  the  antecedent 
negligence  of  one  or  both  parties  is  immaterial, 
except  it  may  be  as  one  of  the  circumstances 
by  which  the  requisite  measure  of  care  is  to  be 
determined." 

In  that  case  the  motorman  "might  have 
stopped  the  car  sooner  than  he  did." 

Bedell  v.  Detroit,  etc.,  Railway,  131  Mich. 
668,  92  N.  W.  349,  is  a  case  somewhat  similar 
to  the  case  at  bar.  The  plaintiff  was  afBlct- 
ed  with  deafness  as  Is  respondeat  The 
court  said: 

"The  only  question  which  can  fairly  be  made 
upon  this  record  is'  whether  the  facts  justified 
the  submission  of  the  question  to  the  jury  in 
the  form  adopted  by  the  circuit  judge.  It  is 
contended  by  the  defendant  that  tbe  evidence 
shows  that  the  decedent  was  signaled  by  his 
companions,  and  warned  of  the  danger.  This 
is  doubtless  true,  but  it  Is  also  apparent  that 
the  decedent  did  not  understand  the   signala 


given;  and  there  was  teedmony  from  which  the 
jury  might  have  inferred  that  the  motorman 
observed  that  these  signals  were  not  being 
understood  or  observed  by  decedent.  The  de- 
fendant also  contends  that  the  case  is  one  like 
Friti  V.  Railway  Company,  106  Mich.  60  (62 
N.  Wj  1007),  namely,  an  attempt  to  cross  the 
track,  unexpected  and  sudden.  But  the  pres- 
ent case  differs  from  that  in  this:  That  for  a 
considerable  distance  the  decedent,  while  pur- 
suing his  way  on  his  bicycle,  ahead  of  and  in 
the  same  direction  in  which  tbe  electric  car  was 
going,  was  near  enough  to  the  track  to  be  in  a 
place  of  danger;  and  this  within  the  observa- 
tion of  the  motorman.  There  was  testimony, 
therefore,  bringing  the  case  within  the  rule  of 
tbe  cases  first  above  cited,  and,  as  the  only  er- 
ror relied  upon  is  the  refusal  of  the  circuit 
judge  to  direct  a  verdict  for  the  defendant,  the 
judgment  will  be  affirmed." 

In  McAndrews  t.  St  Louis  &  Sub.  R.  Co., 
S3  Mo.  App.  233,  tbe  court  held: 

"The  only  negligence  attributable  to  plaintiCC 
is  that  he  endeavored  to  pass  wagons  on  a 
public  street  which  obstructed  his  way,  and  that 
in  the  necessary  use  of  the  part  of  the  street 
covered  by  the  tracks  of  defendant,  he  went 
upon  the-  same  without  looking  or  listening  for 
the  approach  of  trains,  and  that  he  continued  to 
use  this  part  of  the  street  without  looking  for 
the  approach  of  a  train  from  his  rear  up  to  the 
time  of  Uie  accident.  Conceding  that  this  was 
negligence  on  the  part  of  the  plaintiff,  yet  the 
testimony  fairly  supports  the  Inference  that  he 
went  upon  the  track  of  defendant  at  such  a 
distance  ahead  of  the  car  in  his  rear  that  the 
motorman  in  charge  of  the  car,  by.  ordinary 
care,  could  have  stopped  the  car,  after  he  had 
discovered  the  idaintiff  in  a  position  of  periL 
This  evidence  presented  an  issue  as  to  the  prox- 
imate cause  of  the  injury  to  plaintiff  and  the 
damage  to  his  property,  which  he  was  entitled 
to  have  the  jury  pass  upon." 

Flubart  T.  Seattle  Electric  Co.,  65  Wash. 
291,  118  Paa  51,  HeUiesen  v.  SeatUe  Eleo- 
tric  Company,  66  Wash.  278,  105  Paa  458, 
and  Dlmurla  v.  Seattle  Transfer  Co.,  50 
Wash.  633,  97  Pac.  657,  22  L.  R.  A-  (N.  S.) 
471,  are  readily  distinguished  upon  the  facts. 
In  none  of  these  cases  was  the  peril  of  the 
pedestrian  apparent  for  an  appreciable  time 
before  the  accident,  nor  did  it  continue  long 
enough  after  discovery  to  put  the  driver  up- 
on either  actual  or  implied  notice  of  the  dan- 
ger in  time  to  have  avoided  tbe  injury.  Un- 
der a  somewhat  similar  state  of  facts,  we 
held  that  these  cases  would  not  controL 
Ludwigs  V.  Dumas,  72  Wash.  68,  129  Paa  903: 

"He  was  in  plain  view  of  the  defendant,  an'  i 

apparently  crossing  the  course  which  defenday  jt 

desired    to    take    at   that    time.     Whether    i  je 

should  have  seen  the  defendant  and  avoided  tn  >« 

automobile,   or   whether  the   defendant   shoulu  ' 
have  seen  the  plaintlS  and  avoided  him,  were, 
we  think,  questions  for  the  jury." 

Scharf  v.  Spokane  &  Inland  Empire  R.  Co., 
92  Wash.  561,  159  Pac.  797,  Is  also  relied  up- 
on. That  case  was  properly  decided  upon  tbe 
theory  that  the  one  injured  was  a  mere  li- 
censee, or  trespasser,  to  whom  the  defend- 
ant company  owed  no  duty  other  than  fb 
avoid  a  wanton  or  willful  injury.  It  will 
be  observed  that  the  opinion  of  the  court 
does  not  rest  entirely  upon  the  continuing 
negligence  of  the  decedent,  but  the  knowledge 
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of  the  respondent  Is  considered  as  of  equal 
weight. 

Oar  attention  Is  called  to  the  case  of 
BuUls  T.  Ball,  98  Wash.  342,  167  Pac.  942. 
That  case  has  no  bearing  upon  the  case  at 
bar.  The  court  there  held  that  the  doctrine 
of  the  last  clear  chance  was  not  applicable 
to  the  facts;  but,  if  It  were  bo,  the  court  had 
instructed  upon  the  only  phase  of  the  doc- 
trine that  could  hare  even  a  remote  bearing, 
and-  Inasmuch  as  appellant  had  not  excepted 
to  the  Instruction  of  the  court,  he  was  in  no 
position  to  urge  it  as  error.  In  the  last 
analysis  the  case  of  BuUls  t.  Ball  was'  little 
more  than  a  race  for  the  crossing,  a  condition 
oat  of  which  no  right  of  action  would  i>08si- 
bly  arise. 

In  the  Instant  case  respondent  was  in  the 
rightful  use  of  the  street.  His  persistence 
in  crossing  after  timely  warning  had  been 
giTen  was  enough  to  put  the  motorman  on 
notice  that  he  was  not  in  full  possession  of 
lUs  faculties  of  seeing  and  hearing.  When 
the  motorman  saw  respondent  and  rang  the 
gong,  he  had  the  right  to  assume  that  re- 
spondent would  look  out  for  his  own  safety 
to  the  extent  of  stopping,  or  clearing  the 
tracJt  if  upon  it  But  when  respondent  did 
not  heed  the  warning,  the  motorman,  having 
time,  was  in  duty  bound  to  protect  him. 

In  Johnson  v.  Washington  Water  Power 
Co.,  TS  Wash.  616,  132  Pac.  392,  the  injured 
party  was  aware  of  the  approaching  ceir. 
His  duty  was  equal,  if  not  greater,  than 
that  of  the  motorman,  for  knowing  the  situii- 
tion,  be  could  have  kept  bis  way  <?i  turned 
oil  the  track  and  avoided  the  accident  His 
negligence  was  clearly  the  proximate  cause. 

It  Is  charged  that  the  affirmance  of  this 
case  will  Indorse  the  doctrine  of  comparative 
negligence — a  doctrine  which  this  court  has 
persistently  rejected.  There  are  cases  some- 
what similar  where  a  recovery  has  been  denied 
under  the  doctrine  of  comi>aratIve  negligence, 
but  this  court,  whether  for  sound  or  unsound 
reasons,  has  rejected  these  and  like  cases. 
In  the  Mosso  Case  the  court  assumed  to  di- 
vide the  doctrine  of  the  last  clear  chance, 
the  first  element  being — 
"♦  •  •  assuming  that  a  traveler  has  negli- 
gently placed  himself  in  a  dangerous  sitDatton 
npon  the  highway,  then,  as  we  have  seen,  when- 
ever the  person  m  control  of  Buch  agency  ac- 
tually sees  the  traveler's  situation  and  snould 
appreciate  his  danger,  the  last  chance  rule  ap- 
plies, without  regard  to  the  continuing  negli- 
gence of  the  traveler  concurring  with  that  of 
the  operator  up  to  the  very  instant  of  the  in- 
Jory.*^ 

If  this  be  an  adoption  of  the  doctrine  of 
comparative  negligence,  and  it  be  vicious, 
the'  court  has  erred  in  declaring  what  it  has 
conceived  to  be  "the  more  logical  as  well 
as  the  more  humane  rule,"  and  a  majority  of 
the  Judges  have  sustained  it  against  repeated 
assaults. 

Whether  appellants  had  notice  of  the  peril 
of  respondent,  and  had  time  to  avoid  Injur- 


ing   him   notwitbstand^g   his    contributory 
negligence,  was  a  question  for  the  Jury. 
The  Judgment  is  afBrmed. 

ELUS,  O.  J.,  and  MOUNT,  liORBIS,  and 
HOIiCOMB,  JJ.,  concur. 


LOCKE 


(100  Wash.  897) 

GREENE  et  nx. 


(Supreme  Court  of  Washington.     Feb.  26, 
1918.) 

1.  MtmiciPAi,    Corporations    «=»706(8)    — 
Cbossino  Accidents— Instettotions. 

In  action  for  death  of  minor  when  struck 
by  automobile  on  street  crossing,  whsre- plaintiff 
relied  on  negligent  driving  after  discovery  or  the 
duty  to  discover  the  minor's  ignorance  of  the 
approaching  automobile,  and  defendant  relied  on 
the  theory  that  the  minor  carelessly  stepped  in 
front  of  the  automobile  when  there  was  no  time 
to  avoid  injury,  an  instruction  on  the  last  dear 
chance  doctrine  was  not  erroneous. 

2.  Municipal    Cobporations    d=>705(2)    — 
Streets — Right  to  Use. 

A  pedestrian  has  the  same  right  to  use  the 
street  as  a  vehicle,  especially  at  or  near  cross- 
ings, though  he  cannot  obstruct  traffic. 

3.  Trial  <8=»232(5)  —  Instructions  —  Defini- 
tion oir  "Contributory  Neoliqence." 

In  action  for  death  of  minor  when  struck  by 
automobile  at  street  crosring,  instruction  that 
there  could  be  no  recovery  if  deceased  was  not 
using  his  faculties  or  powers  of  observation  in  a 
reasonable  way,  having  in  consideration  his  age 
and  experience,  and  that  if  he  had  been  using  , 
them  in  such  manner  the  accident  would  not  have 
happened,  or  that  his  failure  to  use  them  con- 
tributed m  any  material  degree  to  the  accident, 
and  that  he  did  not  loolc  for  the  automobile  when 
by  so  looking  he  could  have  observed  its  ap- 
proach and  avoided  collision  by  the  exercise  of 
reason,  sufficiently  defined  contributory  negli- 
gence. 

[Ed.  ICote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contribu- 
tory Negligence.] 

4.  Mtjnicipai,    Cobpobations    «=>70e(7)    — 
Cbobsino    Acoidbnts    —    Questions    ros 

JUBT. 

Evidence  held  to  present  a  question  for  the 
Jury  whether  the  deceased  boy  ran  in  front  of 
defendant's  automobile. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Hugo  E.  Oswald, 
Judge. 

Action  by  W.  J.  Locke  against  Ronald  A. 
Oreene  and  wife.  Judgment  for  plalntUt, 
and  defendants  appeal.     Affirmed. 

McCarthy  &  Edge,  of  Spokane,  for  appel- 
lants. Glen  E.  Cunningham  and  R.  J.  Dan- 
son,  both  of  Spokane,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  respondent  to  recover  damages  for  the 
death  of  his  son,  who  was  run  over  and  kill- 
ed by  an  automobile  driven  by  defendant  B. 
A.  Greene. 

In  the  complaint  plalntift  alleged  that  the 
defendant  Greene  approached  the  deceased 
boy  on  a  public  street  at  an  unlawful  rate  of 
speed,  and,  without  warning,  sounding  hia 
horn,  or  bringing  his  automobile  under  con- 
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trol,  attempted  to  drlr^  between  the  deceased 
and  another  boy,  when  his  antomoblle  struck 
plaintiff's  son  Tyree  Locke,  and  killed  him. 
For  answer  to  the  complaint  the  defendants 
dolled  any  negligence,  and  alleged  that  the 
boy  who  met  his  death  was  guilty  of  con- 
tributory negligence  because  he  stepped  in 
front  of  defendants'  car  when  there  was  no 
time  for  the  defendants  to  avoid  the  collision. 
Upqn  these  Issues  the  case  was  tried  to  a 
jury,  and  resulted  In  a  yerdlct  and  Judgment 
in  favor  of  the  plaintiff.  The  defendants 
have  appealed. 

The  facts  are,  in  substance,  as  follows: 
On  the  morning  of  the  4th  day  of  July,  1916, 
the  respondent's  son,  Tyree  l^ocke,  and  anoth- 
er boy  w6re  shooting  firecrackers  In  the  dty 
of  Spokane.  They  were  upon  Monroe  street, 
a  street  which  runs  in  a  northerly  and  south- 
erly djrectlon.  Eleventh  avenue  Intersects 
this  street  from  the  west  A  little  south  of 
the  Intersection  of  Eleventh  avenue,  Norman 
avenue  enters  from  the  east  upon  Monroe 
street.  Tlie  two  boys,  on  that  morning,  came 
from  Eleventh  avenue  onto  Monroe  street, 
and  proceeded  a  short  distance  to  the  north. 
One  of  the  boys  was  standing  about  the  mid- 
dle of  Monroe  street,  and  near  the  rails  of 
a  street  car  line  which  was  upon  that  street. 
Tyree  Locke  was  on  the  east  side  of  Monroe 
street,  a  little  to  the  east  of  the  other  boy. 
He  was  somewhere  near  the  curb.  The  boys 
were  looking  to  the  westward.  A  street  car, 
going  south,  passed  them  while  they  were  in 
this  position.  The  appellant  Greene  was 
driving  his  automobile  from  the  south  to 
the  north  on  Monroe  street  He  saw  these 
boys  for  a  distance  of  300  feet  before  he  came 
to  them.  He  met  the  street  car  a  short  dis- 
tance south  of  where  the  boys  were.  He  tes- 
tifies that  he  was  traveling  12  or  15  miles 
per  hour  on  a  slight  down  grade;  that  there 
was  room  enough  to  pass  between  the  boys, 
and  he  undertook  to  do  so;  and  that  Tyree 
Locke  stepi)ed  in  front  of  his  automobile,  and 
was  struck  by  the  front  right-hand  fender, 
and  the  automobile  ran  over  him  and  killed 
him. 

The  theory  of  the  respondent  at  the  trial 
was  that  the  boys  were  standing  near  togeth- 
er, that  they  did  not  see  the  automobile,  and 
that  it  came  down  upon  them  without  warn- 
ing, and  ran  over  Tyree  Locke  and  killed  him. 
The  theory  of  the  defense  was,  as  above  In- 
dicated, that  the  appellant  was  driving  his 
car  at  a  moderate  rate  of  speed,  that  he  un- 
dertook to  go  between  the  two  boys,  where 
there  appeared  to  be  plenty  of  room,  and 
that  the  deceased  boy  stepped  in  front  of 
appellants'  car  and  was,  for  that  reason, 
killed. 

The  court  instmcted  the  Jnry,  among  oth- 
er things,  as  follows: 

"You  are  instructed  that  if  yon  find  that 
Tyree  Locke  was  not  using  bis  faculties  or 
powers  of  observation  in  a  reasonable  way,  hav^ 
ing  in  consideration  his  age  and  experience,  and 
that  if  he  bad  been  using  the  same  in  such  man- 
ner the  accident  would  not  have  happened,  or 


that  his  failure  to  nse  the  same  contributed  in 
any  material  degree  to  the  happening  of  the  ac- 
cident, and  these  things  you  believe  hj  a  fair 
preponderance  of  the  evidence,  then  bis  father 
cannot  recover  from  either  of  the  defendanta, 
tiniest  you  further  believe  from  the  evidence 
that,  at  the  same  time,  taid  Tyree  Locke  wo* 
unconscious  of  the  approach  of  the  defendanfi 
automobile,  and  the  defendant  driver  thereof  «aio 
said  Tj/ree  Locke  and  observed  his  state  of  mind 
and  discovered  hit  peril  in  time  to  have  avoided 
the  ooUition  with  him  and  failed  in  thii  duty." 

The  court  further  gave  the  following  in- 
struction: 

"If  you  believe  from  the  evidence  that  Tyree 
Locke  collided  with  the  automobile  of  the  de- 
fendants, that  when  he  came  into  collision  with 
it  he  was  in  that  part  of  the  east  side  of  Monroe 
street  in  which  automobiles  are  required  to 
travel,  and  that  he  did  not,  either  before  enter- 
ing upon  or  when  in  that  portion  of  the  street, 
look  for  the  approach  of  automobiles  from  the 
southj  and  that  by  so  looking  he  could  by  the 
exercise  of  reasonable  care  have  observed  the 
approach  of  the  automobile,  and  could,  by  the 
exercise  of  reasonable  care  have  avoided  coming 
in  collision  therewith,  then  he  would  be  guilty 
of  contributory  negligence,  and  your  verdict . 
should  be  for  the  defendant,  unless  you  further 
believe  from  the  evidence  that  at  laid  time  taid 
Tyree  Locke  icas  unconscious  of  the  approach  of 
the  defendant's  automobile:  that  the  defendant 
driver  thereof  sate  said  Tyree  Do<Ae  and  ob- 
served his  state  of  mind  and  discovered  his  peril 
in  time  to  have  avoided  the  oolUtion  icUk  him 
and  fatted  in  his  duty." 

[1]  It  is  strenuously  argued  by  the  appel- 
lant that  the  italicized  portions  of  these  two 
instructions  are  erroneous,  because  they  seek 
to  apply  the  doctrine  of  last  clear  chance  to 
the  facts  in  the  case.  As  we  have  indicated 
above,  the  respondent  tried  the  case  upon  the 
theory  that  the  appellants  saw  the  boys  ui>on 
the  street  and  should  have  known,  from  the 
manner  of  the  boys,  that  they  did  not  see  the 
approach  of  the  appellants'  car;  that  the 
appellants,  driving  at  an  unreasonable  rate  of 
speed,  carelessly  ran  the  boy  down  and  kUled 
him;  while  the  appellants'  theory  was  that 
the  boy  carelessly  stepped  in  front  of  the  ap- 
proaching automobile  when  there  was  no 
time  to  avoid  the  injury,  and  met  his  death 
thereby.  These  instructions,  we  think,  pre- 
sent both  theories  of  the  case,  and  under  the 
rule  which  this  court  has  followed  in  a  num- 
ber of  cases  the  italicized  portions  of  these 
Instructions  was  not  error.  In  the  case  of 
Mosso  V.  Stanton  Co.,  75  Wash.  220,  at  page 
228,  134  Pac.  941,  at  page  945  [L.  R.  A. 
1Q16A,  943],  we  said: 

"The  courts  are  wide  of  an  agreement  as  to 
the  extent  of  the  last  chance  doctrine  as  applied 
to  the  operation  of  trains,  street  cars,  automo- 
biles, and  the  like.  But  what  we  conceive  to  be 
the  sounder  view  is  this:  Assuming  that  a  trav- 
eler has  negligently  placed  himself  in  a  danger- 
ous situation  upon  the  highway,  then,  as  we 
have  seen,  whenever  the  person  in  control  of 
such  agency  actually  sees  the  traveler's  situation 
and  should  appreciate  his  danger,  the  last  change 
rule  applies,  without  regard  to  the  continuing 
negligence  of  the  traveler  concurring  with  that 
of  the  operator  up  to  the  very  instant  of  the 
injury."  Herrick  v.  Washington  Water  Power 
Co.,  75  Wash.  149,  134  Pac.  934.  48  L.  R.  A. 
rS.  S.)  640;  Underbill  t.  Stevenson,  170  Pac. 
854. 
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It  follows  tbat  the  italicized  portions  of 
these  Instrnctlons  were  not  erroneous. 

[2]  At  the  beginning  of  one  of  the  Instruc- 
tions the  court  said  to  the  Jury: 

"Yon  are  Instructed  that  Tyree  Locke  bad  the 
aame  right  to  use  the  public  street  of  the  city 
that  the  defendant  bad. ' 

It  Is  argued  that  this  was  error.  We  thlnlc 
there  can  be  no  doubt  that  a  pedestrian  has 
the  same  right  to  the  use  of  a  pnbUc  street 
as  a  vehicle,  especially  at  or  near  crossings. 
These  boys,  at  the  time  of  the  accident,  came 
upon  Monroe  street  at  a  street  crossing. 
They  were  a  little  to  the  north  of  that  cross- 
ing, and,  while  it  was  their  privilege  to  be 
upon  the  street,  they,  of  course,  would  not  be 
authorized  to  obstruct  traffic  any  more  than 
a  vehicle;  but  certainly  It  cannot  be  said 
that  a  pedestrian  has  less  right  to  be  upon  a 
public  street  than  a  vehicle.  We  thlnlc  there 
is  no  error  In  this  sentence,  and,  when  used 
with  reference  to  the  other  instructions,  the 
court  meant  that  a  pedestrian,  when  upon  a 
street,  had  the  same  right  as  a  vehicle. 

Appellants  next  argne  that  the  court  erred 
in  refusing  to  give  requested  instructions 
numbered  2,  3,  6,  7.  and  8 ;  but  we  are  satis- 
fied that  the  gist  of  these  instructions  was 
given  in  the  part  not  Italicized  of  those  above 
considered. 

[3]  It  is  argued  that  the  court  nowhere  de- 
fined contributory  negligence;  but  it  is  ap- 
parent that  the  two  Instructions  above  quot- 
ed contained  a  definition  of  contributory  neg- 
ligence, and  told  the  jury,  in  substance,  that, 
if  there  was  failure  on  the  part  of  the  de- 
ceased to  look  for  the  approach  of  automo- 
biles from  the  south,  or  failure  to  use  rea- 
sonable care,  and  thereby  have  avoided  the 
accident,  there  could  be  no  recovery.  Of 
coarse  this  meant  that  there  could  be  no  re- 
covery if  the  appellant  was  not  guilty  of  neg- 
ligence which  primarily  caused  the  collision. 
The  instructions  given  by  the  court  in  this 
case  appear  to  have  been  d&refully  prepared. 
Tbey  state  the  law  of  the  case  clearly  and 
concisely,  and  we  are  satisfied  that  there  was 
DO  error  in  the  Instructions. 

[4]  It  is  lastly  argued  by  the  appellants 
tbat  the  court  erred  in  refusing  to  grant  a 
nonsuit;  but  it  is  apparent  from  the  state- 
ment of  the  case  which  we  have  hereinbefore 
made  that  the  question  of  the  negligence  of 
tlie  appellants  was  one  for  the  Jury.  It  the 
appellant,  as  evidence  offered  by  the  respond- 
ent tends  to  show,  was  driving  his  automo- 
bile at  an  unreasonable  rate  of  speed  past  the 
street  car,  and  upon  the  boys  who  were 
standing  in  the  street,  imconsclons  of  his  ap- 
proach, there  can  be  no  doubt  of  liability. 
If  the  deceased  boy  stepped  Immediately  in 
front  of  the  automobile  of  the  appellants 
when  there  was  no  time  to  avoid  the  acci- 
dent, of  course  there  could  be  no  recovery; 
but  a  question  was  submitted  to  the  Jury  by 
tbe  appellants,  as  follows:  "Did  Tyree  Locke 


run  in  front  of  Dr.  Greene's  antomoblle?" 
The  Jury  answered  this  question  in  the  nega- 
tive. So  that  the  remaining  question  In  the 
case  was  whether  the  appellant  driver  of  the 
automobile  saw  the  boys  in  time  to  avoid 
striking  them  and  was  negligent  in  not  hav- 
ing his  car  under  control  at  that  time.  That 
was  a  question  for  the  Jury,  and,  we  think, 
was  properly  submitted. 
The  Judgment  must  therefore  be  affirmed. 

BLUS,  C.  J.,  and  HOLOOMB  and  CHAI>- 
WICK.  JJ.,  concur. 

(100  Wub.  MX) 

TAR  V.  MODEL  BAKERY  CO.     (No.  141«).) 

(Supreme  Court  of  Washington.    March  2, 
1018.) 

1.  Appeal  and  Ebbob  €=3544(1) — Statbuent 
OF  Facts— Effect  of  Stbikino. 

Where  statement  of  facts  was  stricken  on 
motion  prior  to  hearing,  all  inquiry  into  assign- 
ments of  error  going  to  the  rejection  of  offered 
testimony  and  into  all  aasignmenta  upon  in- 
Btructions  of  the  court  is  cut  oS. 

2.  Appbai.  and  Ebbob  ^=>544(1)— Statkment 
OF  Facts— Effect  or  Stbikino. 

Where  the  statement  of  facts  has  been 
stricken,  the  merit  of  tlie  instructions  cannot 
be  determined  on  appeal  unless  they  would  be 
wrong  under  any  conceivable  state  of  facts. 

3.  Appeal  and  Ebbob  4=>907  (3)— Statement 
OF  Facts. 

Where  the  errors  relied  on  cannot  be  review- 
ed without  reference  to  a  statement  of  facts, 
and  there  is  none,  a  presumption  of  regularity 
calling  for  an  affirmance  attends  the  judgment. 

4.  Appeal  and  Ebbob  «=»544(1)— Stateuent 
or  Pacts— Effect  of  Stbikino. 

Where  the  statement  of  facts  has  been 
stricken,  the  translation  of  a  technical  term  by 
the  court  cannot  be  held  to  be  a  comment  upon 
the  weight  of  evidence  which  calls  for  a  new 
trial,  since  to  work  such  result  the  comment 
must  be  prejudicial. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Ck>unty. 

Action  by  Williajn  Tar  against  the  Modd 
Bakery  Company.  Judgment  for  defendant, 
and  plaintiff  appeala    Affirmed. 

W.  B.  Mitchell,  of  Spokane,  for  appellant 
Danson,  Williams  &  Danson  and  George  D. 
Lantz,  all  of  Spokane,  for  respondent 

CHADWICK,  J.  [1]  Prior  to  the  time  set 
for  the  hearing  of  this  case  the  statement  of 
facts  was  stricken  on  the  motion  of  respond- 
ent This  precludes  all  inquiry  into  assign- 
ments of  error  going  to  the  rejection  of  of- 
fered testimony  and  also  to  aU  assignments 
upon  the  instructions  of  the  court  Weld  v. 
Wheeler,  90  Wash.  178,  155  Pac.  748;  Mor- 
gan V.  Bankers'  Trust  Company,  63  Wash. 
476,  115  Pac.  1047. 

[2,  3]  We  have  often  held  that  it  Is  error 
to  instruct  the  Jury  by  submitting  the  law  in 
the  way  of  abstract  propositions.  It  fol- 
lows as  a  matter  of  course,  if  instructions 
must  have  some  reasonable  relation  to  the 
facts,  that  the  merit  of  the  instructions  can 


4S9For  other  esMs  sea  muds  topic  and  KBT-NUUBBR  In  all  Key-Numbwad  DlsMts  and  Ind«xw 


Digitized  by 


Google 


248 


m  PACIFIC  BBPORTBB 


(Wub. 


only  be  determined  by  referenee  to  the  facts, 
unless,  indeed,  the  instructions  complained 
of  would  be  wrong  under  any  conceivable 
state  of  facts,  which  is  not  urged  by  coimsel. 
The  rule  is  well  established  that,  where  the 
errors  relied  <»  cannot  be  reviewed  without 
reference  to  the  statement  of  facts,  a  pre- 
sumption of  regularity  calling  for  an  af- 
firmance attends  the  Judgment.  Stedman  y. 
Keener,  71  Wash.  462,  128  Pac.  1047;  Mc- 
Donald V.  Van  Houten,  59  Wash.  593,  110 
Pac.  428;  Yakima 'Grocery  Co^  v.  Benolt,  56 
Wash.  208,  105  Pac.  476. 

[4]  It  Is  also  contended  that  the  court 
made  comment  on  the  evidence  to  the  preju- 
dice of  appellant  In  one  of  its  Instructions 
the  court  said: 

"The  evidence  of  the  phyrician  in  the  case 
shows  that  plaintiff  was  suffering  from  occu- 

gational    dermatitis,    which    simply    means   an 
iflammationdue  to  dishwashing. 

Reference  to  the  testimony  of  witnesses 
may,  or  may  not,  be  a  comment  within  the 
meaning  of  the  C<»stltutlon,  depending  en- 
tirely upon  a  view  of  the  whole  testimony, 
which  can  only  be  had  by  a  reference  to 
the  statement  of  facts.  Such  comments 
must  be  prejudicial.  Earles  v.  Blgelow,  7 
Wash.  581,  35  Pac.  390;  Johnson  v.  North- 
port  Smelting  &  Refining  Co.,  50  Wash.  569, 
97  Pac.  746;  Sheffield  v.  Union  Oil  Co.,  82 
Wash.  386,  144  Pac.  629. 

We  think  It  would  do  violence  to  the  spirit 
of  the  law  to  hold,  in  the  absence  of  a  rec- 
ords that  the  translation  of  a  technical  term 
by  the  court  was  a  comment  calling  for  a 
new  trial.  The  fact  may  not  have  been  con- 
troverted. Conovep  v.  Carpenter,  C7  Wash. 
147,  106  Pa&  620;  Carlisle  Pa<*lng  Co.  v. 
Deming,  62  Wash.  455,  114  Pac.  172;  White 
v.  Jansen,  81  Wash.  435,  142  Paa  1140. 

Affirmed. 

ELLIS,  C.  X,  and  MOUNT,  MORRIS,  and 
HOLOOMB,  33^  concur. 


(100  Wash.  481)  , 

STATE  er  rel.  MOORB  et  ux.  v.  SUPERIOR 
COURT  OF  SPOKANE  COUNTY. 
(No.  14539.) 

(Supreme  Court  of  Washington.    Mardi  2, 
1918.) 

1.  Eminent  Domain  «=s>246(3)— Conmmna- 
noN  Peocbkdinos— Abandonment. 

Condemnation  proceedings  by  a  railroad  are 
abandoned  when  it  files  its  motion  to  dismiss, 
within  a  reasonable  time  after  the  return  of 
verdict  awarding  damages. 

2.  Eminent  Domain  «=»246(3)  —  Condemna- 
tion Pbookedinqs  — Abandonment  — Evi- 
dence. 

It  is  evidence  of  abandonment  of  condemna- 
tion proceedings  for  right  of  way  that  the  rail- 
road on  building  into  the  city  abandons  the  part 
of  its  route  over  the  lands  In  question,  and  pro- 
ceeds by  a  dUFerent  route  under  a  trackage 
agreement  with  another  company. 


S.  Ekirent   DoVAiir  «=»246<2)— Oohobmica- 

TION  PbOCEEDINQS— RlQHT  TO  ABANDON. 
A  railroad  may  abandon  condemnation  pro- 
ceedings after  an  award  of  damages;  the  lights 
of  the   parties  not  changing  till  the  damages 
have  been  ascertained  and  paid. 

4k  CONSTITUTIONAI,    LAW    9=393(1)— OONDEM- 
NATION   PBOCEEDINQS  —  AWABD  —  YBSISD 

Right  of  Peopebtt  Owneb.' 
The  owner  of  land  for  whidi  oondemnatiaa 
proceedings  have  been  Instituted  can  obtain  no 
vested  ri^ht  to  the  award  till  by  its  payment  the 
condemnmg  party  has  obtained  the  right  to  ap- 
propriate the  land  to  its  use. 

Department  2.  Original  proceeding  by  the 
State,  on  the  relation  of  James  Z.  Moore 
and  wife,  against  the  Superior  Court  of  Spo- 
kane Ck>unty,  and  Hon.  Bruce  Blake,  Judga 
Writ  doited. 

Robertson  ft  Miller,  E.  H.  SuUlvan,  and 
S.  R.  Oreen,  all  oH  Spokane,  for  r^ators. 
Cullen,  Lee  &  Matthews,  of  Spokane,  for 
respondent. 

MORRIS,  J.  Relators  by  this  writ  seek 
a  review  of  the  orden  of  the  lower  court 
dismissing  condemnation  proceedings  as  to 
lands  of  the  relators.  The  condemnatloa 
proceedings  were  commenced  in  the  lower 
court  on  September  7,  1909,  by  the  CSilcago, 
Milwaukee  &  Puget  Sound  Railway  Company 
seeking  to  condemn,  among  other  lasda^ 
eight  lots  betonglng  to  relators  in  East  Side 
Syndicate  addition  to  Spokaae;  the  rail- 
way company  at  the  same  time  filing  In  the 
county  auditor's  office  a  notice  of  lis  pendens. 
In  due  time  an  order  of  necessity  was  made, 
and  on  AihtU  IS,  1910,  a  hearing  was  had 
for  the  purpose  of  ascertaining  the  amount 
to  be  awarded  relators  for  the  taking  of 
their  land,  and  a  verdict  returned  fixing  the 
damages  at  $30,000.  Within  two  days  tlte 
railway  company,  being  dissatisfied  with 
the  amount  of  the  verdict,  filed  a  motion  for 
a  new  trial.  Nothing  seems  to  have  been 
done  by  either  party  relative  to  this  mottoa 
until  August  27th,  when  a  stipulation  was 
made  for  its  hearing  on-  September  86.  In 
the  meantime  on  June  21st  the  railway  com- 
pany obtained  a  frandilse  from  the  city  of 
Spokane  to  construct  a  railway  line  into  the 
dty  over  a  route  covering  the  lands  of  re- 
lators, and  oo  August  8th  filed  its  formal 
acceptance  of  such  franchise  with  the  dty 
clerk.  On  September  2d  the  railway  com- 
pany filed  its  motion  to  dismiss  the  condem- 
nation proceedings  and  noted  the  motion  for 
hearing  September  10th.  Neither  the  mo- 
tion for  a  new  trial  nor  the  motion  to  dis- 
miss was  heard  at  the  time  noted.  On  Msrdi 
8,  1911,  rdators  filed  a  motion  for  judgment 
on  the  verdict  AH  of  these  pending  motions 
seem  to  have  been  heard  together  by  the 
lower  court  on  April  8,  1911,  when  the  low- 
er court  granted  the  railway  company's  mo- 
tion to  dismiss  conditioned  on  the  entry  of 
judgm«it  on  the  verdict  and  the  payment  of 
costs   to   relators.     The   railway   company 
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failed  to  cmnply  with  these  conditions  for 
the  leaaons  now  stated  that  It  feared  Its 
act  might  be  construed  as  a  waiver  ot  Its 
motion  to  dismiss.  The  matter  rested  In 
this  condition  until  January  25,  1917,  when 
the  railway  company  filed  a  second  motion  to 
dismiss.  On  May  31st  relators  filed  a  second 
motion  for  judgment  on  the  yerdlct.  niese 
two  motions  were  heard  together  and  on 
November  1,  1917,  the  lower  court  denied 
relators'  motion  for  Judgment  and  granted 
the  railway  company's  motion  to  dismiss 
conditioned  as  In  the  order  of  April  8,  1911, 
that  Judgment  b©  first  entered  on  the  ver- 
dict whereupon  the  proceedings  would  be 
dismissed  at  the  cost  of  the  railway  oc»a- 
pany.    This  Is  the  order  up  tm  review. 

[1-4]  These  facts  present  the  questloa 
whether  or  not  the  railway  company  a&an< 
doned  the  condemnation  proceedings.  We 
think  it  Clear  that  It  has  done  so,  and  that 
such  abandonment  took  place  when  it  filed 
its  motion  to  dismiss  on  September  2,  1910, 
which  was  within  a  reasonable  time  after 
the  return  of  the  verdict  awarding  damages. 
Further  evidence  of  abandonment  Is  shown 
by  the  fact  that  the  railway  company  upon 
building  its  line  into  Spokane  from  the  east 
abandoned  that  part  of  the  route  crossing  re- 
lators' lands  and  proceeded  by  a  dlfTerent 
route  under  a  trackage  agreement  with  an  es- 
tablished railway  Una  That  a  railroad  may 
abandon  condemnation  proceedings  after 
the  award  of  damages  is  well  settled  in  this 
stata  Pt  Angeles  R.  K.  Ca  v.  Cook,  38 
WaiBb.  184,  80  Pat  306;  Pt  Townsend  So. 
K.  B.  Ca  V.  Barbare,  46  Wash.  275,  89  Pac. 
710.  SvKb.  is  also  the  general  ifale  In  the 
absence  of  statutory  provisions.  Nlzon  v. 
Marr,  190  Fed,  913,  IH  C.  a  A-  503,  36  L. 
B.  A.  (N.  S.)  1067 ;  Cunningham  v.  Memphis 
B.  R.  Terminal,  126  Tenn.  343,  149  S.  W. 
103,  Ann.  Cas.  1913E,  1062;  Lewis  on  Emi- 
nent Domain,  |  656. 

The  reason  for  this  rule  in  states  with 
constitutional  and  statutory  provisions  such 
as  ours  Is  that  the  land  cannot  be  taken  un- 
til the  damages  have  been  first  ascertained 
and  paid.  Until  that  time  the  rights  of  the 
parties  have  not  changed.  The  cwidemnlng 
party  has  acquired  nothing,  and  the  land- 
owner has  lost  nothing.  By  the  same  rea- 
soning that  prevents  the  condemning  party 
from  obtaining  any  vested  right  to  the  land 
to  be  taken  until  the  damages  have  been  as- 
certained and  paid  it  follows  that  the  owner 
of  the  land  can  obtain  no  vested,  right  to 
the  award  until  by  its  payment  the  condemn- 
ing party  has  obtained  the  right  to  appropri- 
ate his  land  to  Its  usa  State  ex  reL  Struntz 
V.  Spokane  County,  86  Waflb.  187,  147  Paa 
879. 

The  reas<Mi  for  the  long  delay  in  this  case 
Is  apparent.  The  railway  company  regard- 
ed the  condemnation  award  as  excessive  and 
did  not  desire  to  appropriate  the  lands  of  I 


the  relators  at  that  price.  Relaton  obtained 
an  award  which  thiey  desired  to  enforce  as 
a  money  Judgment,  and  not  subject  them- 
selves to  the  chances  of  a  second  condemna* 
tlon  or  the  return  of  a  smaller  award.  If 
relators'  desire  had  been  only  to  clear  their 
lands  of  the  condemnation  proceedings,  they 
could  at  any  time  after  the  railway  com- 
pany had  filed  its  motion  to  dismiss  have  ob- 
tained an  order  from  the  lower  court  dis- 
missing the  proceedings  on  the  ground  of 
abandonment ;  they  cannot,  therefore,  throw 
the  whole  burden  of  this  delay  upon  the 
railway  company,  since  the  opportunity  to 
proceed  was  as  much  within  their  power 
as  within  that  of  the  railway  company. 

We  find  no  error  in'  the  order  complained 
of,  and  the  writ  la  denied. 

HIXIS,  G  J.,  and  MOUNT,  OHADWIOK, 
and  HOLOOMB,  JJ.,  concur. 


ClOO  Wub.  409) 
TATLOE  et  al.  v.  OTTZ  OF  SPOKANE. 

(No.  14263.) 

(Supreme  Court  of  Washington.    Feb.  26, 

1918.) 

1.  Mu.mcIPAI.    COBPOBATIONS    «=»822(4)— In- 

JTntiEs  ON  Stbbbts— Instructions. 
In  an  action  for  injuries  sustained  on  an  icy 
sidewalk,  the  court  charged  that,  if  plaintiff 
knew  of  the  dangerons  condition  of  the  side- 
walk, the  law  required  more  care  than  if  she 
knew  nothing  about  it;  that  the  degree  of  care 
would  still  be  ordinary  care,  but  that  she  would 
be  required  to  use  the  ordinary  care  which  rea- 
sonable prudence  ai^d  caution  would  dictate  to 
the  ordinary  traveler  as  being  proper;  that  if 
she  exercised  this  care,  and  Injury  resulted,  she 
was  without  fault,  but  if  not,  and  the  failure 
so  to  do  proximately  contributed  to  the  injury, 
she  was  negligent,  and  could  not  recover ;  that 
the  question  of  whether  on  all  the  facts  she  was 
guilty  of  negligence  was  for  the  jury,  and  that, 
while  any  previous  knowledge  of  the  condition 
of  the  sidewalk,  and  the  wearing  of  high-heeled 
shoes,  were  not  conclusive  that  she  was  guilty 
of  contributory  negligence,  yet  the  jury,  if  they 
found  that  such  acts  or  omissions  on  her  part 
were  acta  of  negligence  contributing  proximately 
to  her  injury,  might  find  for  defendant.  HeltC, 
that  this  mstruction  was  not  erroneousj  as  mak- 
ing the  character  of  the  shoes  worn  an  independ- 
ent act  of  negligence,  but  merely  told  the  jury 
that  if  plaintitE  had  knowledge  of  the  condition 
of  the  sidewalk,  and  was  wearing  high-heeled 
shoes,  and  if  such  acts  were  acts  of  negligence, 
she  could  not  recover. 

2.  MUNICIPAI,  COBPOBATTONS  *=»821(20>— IN- 
JURIES ON  Stbeets-^uestions  fob  Jubt. 

In  an  action  for  injuries  sustained  on  an  icy 
sidewalk,   where   the   shoes   worn    by    plaintiff 
were  in  evidence,  it  was  a  question  for  the  jury 
whether  it  was  negligence  to  wear  such  shoes  . 
on  an  icy  sidewalk. 

3.  Appeal  and  Ebbob  €=>1033(5)— Tbial  ^=> 
186,  194(16)— INSTBUCTIONB— Comments  on 
Evidence  — Ebbob  in  Appellant's  Favob. 

In  an  action  for  injuries  sustained  on  an  icy 
sidewalk,  an  instruction  that  the  fact,  if  true, 
that  plaintiff  was  wearing  high-heeled  shoes  was 
not  conclusive  that  she  was  guilty  of  contribu- 
tory negligence  was  neither  a  comment  on  a  fact 
nor  on  the  weight  to  be  attributed  to  the  fact 
that  she  was  wearing  high-heeled  shoes,  and,  if 
error,  was  error  in  plaintiff's  favor. 
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4.  MimiciPAi.  CoRPOBATioNS  ^t=>821(19,  20)— 
Injuries  on  Stbeets-^uestions  fob  Jubt. 
Id  an  action  for  injuries  sustained  on  an 
icy  sidewalk,  evidence  held  to  make  a  question 
for  tfae  jury  as  to  whether  plaintiff's  shoes  were 
the  kind  usually  worn,  and  whether  they  were 
the  primary  cause  of  the  accident. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  EL  H.  Sullivan, 
Judge. 

Action  by  Ruth  K.  Taylor  and  husband 
against  the  City  of  Spokane.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeaL  Af- 
firmed. 

Danson,  Williams  &  Danson,  of  Spokane, 
for  appellants.  J.  M.  Geraghty  and  Alex.  M. 
Wttnston,  both  of  Spokane,  for  respondent 

MOUNT,  J.  Mrs.  Ruth  K.  Taylor,  one  of 
the  plalntifTa  In  this  action,  was  Injured  as 
the  result  of  a  fall  upon  an  ice-covered  side- 
walk in  the  city  of  Spokane.  She  and  her 
husband  sued  the  dty  to  recover  damages, 
alleging  negligence  In  permitting  the  side: 
walk  to  be  covered  with  ice  upon  which  ash- 
es had  been  thrown.  The  city,  for  answer, 
denied  negligence  on  its  part,  and  alleged 
contributory  negligence  on  the  part  of  the 
plaintiff  Ruth  K.  Taylor  by  reason  of  the  fact 
that  she  knew  the  condition  of  the  walk,  and 
was  negligent  in  going  thereon  wearing  high- 
heeled  shoes.  The  cause  was  tried  to  the 
court  and  a  Jury ;  a  verdict  was  returned  In 
favor  of  the  defendant;  a  Judgment  of  dis- 
missal was  entered;  and  the  plaintiffs  have 
appealed,  alleging  error  in  an  Instruction  of 
the  court  to  the  Jury  as  follows: 

"I  instruct  you  that  If  Mrs.  Taylor  knew  of 
the  alleged  dangerous  condition  of  the  sidewalk 
prior  to  the  time  of  the  accident,  then  the  law 
would  require  more  care  on  her  part  to  avoid 
injury  than  if  she  knew  nothing  about  it.  The 
degree  of  care  in  each  case  required  to  be  used 
by  Mrs.  Taylor  would  still  be  ordinary,  care, 
and  she  would  not  be  under  obligation  to  use 
a  greater  degree  of  care  than  ordinary  care, 
but  would  be  required  to  use  that  degree  of 
care,  to  wit,  ordinary  care,  which  reasonable 
prudence  and  caution  would  dictate  to  the  ordi- 
nary traveler  as  being  proper  to  be  used.  When 
a  person .  knows  of  a  dangerous  sidewalk,  the 
law  requires  of  her  to  exercise  such  reasonable 
care  as  an  ordinarily  prudent  and  cautious  per- 
son would  use  under  like  circumstances.  If 
this  is  done,  and  inpury  results,  the  person  is 
without  fault,  and  if  you  find  this  to  be  the 
case,  Mrs.  Taylor  was  not  guilty  of  contribu- 
torv  negligence.  If  this  was  not  done,  and  the 
failure  so  to  do  proximately  contributed  to  the 
injury,  then  Mrs.  Taylor  was  guilty  of  contribu- 
tory negligence,  and  cannot  recover.  The  ques- 
tion of  whether,  upon  all  the  facts  in  the  case  as 
disclosed  from  all  the  evidence,  Mrs.  Taylor  was 
or  was  not  guilty  of  contributory  negligence 
is  one  for  your  determination,  and  while  pre- 
vious knowledge,  if  you  find  she  had  such  knowl- 
edge, of  the  condition  of  the  sidewalk,  on  the 
8 art  of  Mrs.  Ta'-lor,  and  the  fact  that  she  was, 
'  you  find  that  she  was,  wearing  high-heeled 
shoes,  is  not  conclusive  that  she  was  guilty  of 
contributory  negligence,  yet  you  have  a  right  to, 
and  may,  if  you  find  that  such  acts  or  omis- 
sions on  her  part  were  acts  of  negligence  con- 
tributing proximately  to  her  injury,  find  for  the 
defendant." 


[1,  2]  It  is  argued  by  counsel  for  the  appel- 
lants that  this  instruction  is  erroneous  be- 
cause It  makes  the  character  of  tfae  shoes 
worn  an  Independent  act  of  negligence.  We 
think  there  Is  no  merit  In  this  contention. 
The  instruction  tells  the  Jury  that,  if  they 
found  that  Mrs.  Taylor  had  knowledge  of 
the  condition  of  the  ^dewalk,  and  was  wear- 
ing high-heeied  shoes,  and  if  they  found  that 
such  acts  were  acts  of  negligence,  then  she 
could  not  recover.  But  even  If  we  were  to  con- 
clude that  the  Instruction  Is  susceptible  of 
the  construction  which  appellants  seek  to 
place  upon  It,  we  think  It  would  not  In  that 
event  be  erroneous,  since  It  was  a  question 
for  the  Jury  to  determine  from  the  character 
of  the  shoe  which^was  placed  in  evidence  by 
the  appellants  whether  It  was  negligence  for 
Mrs.  Taylor  to  wear  such  shoes  upon  an  ley 
sidewalk. 

In  the  case  of  Armstrong  v,  Yakima  Hotel 
Ca,  75  Wash.  477,  135  Pac.  233,  where  it  was 
contended  that  the  shoes  worn  by  the  re- 
spondent in  that  case  had  high  heels,  which 
caused  the  accident,  and  where  the  defense 
was  one  of  contributory  negligence,  because 
the  respondent  wore  a  narrow  skirt  and  high- 
heeled  shoes,  we  said: 

"Both  the  skirt  and  the  shoes  were  in  evi- 
dence. On  such  a  conflict,  it  is  elementary  that 
the  questions  of  negligence  and  contributory  neg- 
ligence were  both  for  the  jury." 

So  it  was  In  this  case.  If  either  the  knowl- 
edge of  the  condition  of  the  sidewalk  or  the 
fact  that  Mrs.  Taylor  was  wearing  Improper 
shoes  with  which  to  go  upon  a  walk,  the  con- 
dition of  which  she  knew,  was  the  primary 
cause  of  the  accident,  she,  of  course,  was 
guilty  of  contributory  negligence,  and  could 
not  recover. 

[3]  Appellants  further  contend  that  the 
statement  in  the  instruction  that: 

"The  fact  that  she  was,  if  you  find  that  she 
was,  wearing  high-heeled  shoes,  is  not  conclusive 
that  she  was  guilty  of  contributory  negligence" 

— Is  equivalent  to  Instructing  the  Jury  that, 
if  Mrs.  Taylor  was  wearing  high-heeled  shoes, 
that  was  evidence  of  negligence,  and  entitled 
to  any  weight  short  of  conclusiveness;  and 
It  Is  argued  that  this  was  a  comment  upon 
the  evidence.  We  think  it  was  neither  a 
comment  upon  a  fact  nor  upon  the  weight  to 
be  attributed  to  the  fact  that  she  was  wear- 
ing high-heeled  shoes.  The  court  simply  told 
the  Jury  that  If  they  found  It  was  a  fact  that 
she  was  wearing  high-heeled  shoes,  that  fact 
was  not  conclusive  that  she  was  guUty  of  neg- 
ligence. If  this  statement  were  held  to  be 
error,  It  would  be  error  in  favor  of  appellants. 
[4]  Appellants  also  argue  that  there  waa 
no  evidence  that  the  heels  of  these  shoes  were 
higher  than  those  ordinarily  worn  upon  the 
street.  One  of  the  shoes  admittedly  worn  by 
Mrs.  Taylor  was  Introduced  In  evidence^ 
Mrs.  Taylor,  when  a  witness  -upon  the  stand, 
testified  that,  at  the  time  of  her  fall,  she 
made  a  statement  that  she  was  afraid  her 
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husband  woald  attribute  the  fan  to  her  high- 
heeled  shoes.  A  witness  for  the  respondent 
testified  that  her  statement  was  that  the 
•cddent  was  caused  by  "those  foolish  high- 
heeled  shoes."  The  Jniy  was  at  liberty  to 
decide  from  this  evidence  whether  the  shoes 
were  the  kind  usually  worn,  and  whether  the 
shoes  worn  were,  the  primary  cause  of  the 
accident. 

The  instructions,  as  a  whole,  were  fair  and 
dear,  and,  we  tlilnk,  stated  the  law  properly 
to  the  Jury. 

We  find  no  error  in  the  record,  and  the 
judgment  la  therefore  affirmed. 

ELLIS,  O.  J.,  and  HOLCOMB,  CHAD- 
WICK,  and  MORRIS,  JJ.,  concur. 


(100  Wash.  OS) 

IiABSON  T.  HODGE,  Sheriff  of  King  County, 
«t  al.     (No.  14350.) 

(Supreme  (Tourt  of  Washington.     Feb.  27, 
1918.) 

1.  PBIRCtPAL   AND   AOENT  «=»103(8),    113(2)— 
POWBR    OF    ATTOBNKT — CONSTBUCTION. 

One  having  power  of  attorney  from  mort- 
gagee, giving  right  to  act  generally  in  settlement 
of  ail  claims  against  a  transportation  company 
and  more  particularly  aa  to  the  payment  of  cer- 
tain mortgage  notes  secured  by  a  mortgage  on  a 
named  launch,  could  foreclose  the  mortgage  and 
take  possession  of  the  launch,  but  had  no  pow- 
er, after  having  purchased  the  launch  at  fore- 
closure sale,  to  sell  it 

2.  Seiriffs    and     Constables     «=»120  — 
Wbonofhl  Writ  of  Sale— Liability. 

Where  mortgagee's  agent  had  power  to  fore- 
close a  mortgage  and  take  possession,  but  had 
no  power  to  sell  property  after  bidding  It  va 
at  foreclosure  sale,  defendant  sheriff,  who  made 
return  in  the  name  of  and  executed  a  bill  of 
sale  to  one  to  whom  the  agent  sold  the  property, 
was  liable  for  damages  suffered  by  estate  of 
mortgagee. 

3.  Judomekt  «=5>630— Joint  Tobt-Fkasobs— 
judoment  a0ain8t  one  as  bar. 

Where  mortgagee's  agent  had  no  power  to 
sell  property  after  bidding  it  in  on  foreclosure, 
defendant  sheriff,  who  made  return  in  tiie 
name  of  and  executed  a  bill  of  sale  to  A.,  to 
whom  the  agent  had  sold  the  property,  and  A., 
who  accepted  the  bill  of  sale  and  retained  pos- 
session, were  joint  tort-feasors,  so  that  neither 
could  set  up  anything  less  than  a  satisfaction 
of  a  judgment  against  the  other  as  a  bar  to  an 
action. 

Dq>artinent  2.  Appeal  from  Superior 
Court,  King  C!ounty;  Kenneth  Mackintosh, 
Judge. 

Action  by  Gladle  M.  Larson,  administra- 
trix of  the  estate  of  B.  F.  Richardson,  de- 
ceased, against  Robert  T.  Hodge,  Sheriff  of 
King  County,  and  another.  Judgment  for 
plaintiff,  and  defendants  appeaL    Affirmed. 

Alfred  H.  Lnndin,  Edwin  G.  Swing,  and 
O.  B.  White,  all  of  Seattle,  for  appellants. 
P.  W.  Wlllett  and  O.  L,  WUlett,  both  of  Se- 
attle, for  respondent. 

CHADWICK,  J.  This  is  an  action  brought 
by  Gladle  M.  Larson,  administratrix  of  the 


estate  of  B.  F.  Richardson,  deceased,  to  re- 
cover damages  from  the  defendants,  Robert 
T.  Hodge,  as  sheriff  of  King  county,  and  the 
National  Surety  Company,  surety  on  his  offi- 
cial bond,  for  a  wronj^  return  of  sale. 
Prior  to  March,  1915,  B.  F.  Richardson  was 
the  holder  of  a  chattel  mortgage  on  the  "City 
of  Bothel,"  a  small  boat  plying  on  the  waters 
of  Lake  Washington.  The  mortgage  being 
overdue,  foreclosure  proceedings  were  Insti- 
tuted through  the  sheriff's  office  under  title 
8,  c.  1,  Rem.  Ck>de.  On  March  1,  1915,  the 
boat  was  bid  In  by  one  B.  J.  Pettys,  attorney 
in  fact  for  the  mortgagee,  in  the  name  of  the 
mortgagee  for  $2,300.  On  March  17,  1915, 
B.  F.  Richardson  died.  On  March  22,  1915, 
the  sheriff  made  a  return  in  the  name  of,  and 
executed  a  bill  of  sale  to,  J.  U  Anderson,  to 
whom  Pettys  had  sold  the  boat.  The  con- 
sideration for  the  sale  of  the  boat  to  Ander- 
son was  $1,620,  evidenced  by  three  notes  for 
$500  each,  and  $120  in  cash.  The  notes  were 
made  payable  to  Pettys.  He  cashed  one  note 
and  absconded.  Anderson  took  and  retained 
possession  of  the  tioat.  The  plaintiff  brought 
an  action  against  Anderson  for  the  value  of 
the  boat  On  a  second  trial,  the  Jury  brought 
In  a  verdict  for  $2,300,  in  favor  of  the  plain- 
tiff. This  was  set  aside  by  the  trial  Judge. 
On  appeal  to  this  court,  Liarson  v.  Anderson, 
07  Wash.  484.  166  Pac.  774,  55  Wash.  Dec. 
284,  we  directed  that  Judgment  be  entered  in 
favor  of  plaintiff  on  the  verdict  of  the  jury. 
At  the  time  of  the  trial  of  this  action  In  the 
court  below,  the  final  decision  had  not  been 
handed  down  In  the  case  of  Larson  t.  An- 
derson. The  result  of  the  trial  was  a  verdict 
and  judgment  in  plaintiff's  favor  for  $1,800. 

Appellants  contend  that  the  sheriff  Is  not 
liable,  for  the  reason  that  the  return  and  bill 
of  sale  were  made  out  under  the  direction  of 
Pettys,  who  had  a  power  of  attorney  from 
Richardson.  Respondent  denies  that  Pettys 
had  any  authority  to  direct  the  return.  She 
insists  that  In  any  event  Ridiardson's  death 
revoked  the  power  of  attorney,  and  therefore 
the  sheriff  can  claim  no  protection  under  any 
Instructions  which  may  have  been  given  by 
Pettys.  Appellants  attempted  to  prove  that 
Pettys  authorized  the  transfer  of  the  boat 
to  Anderson,  and  directed  the  sheriff  to  make 
out  the  bill  of  sale  prior  to  Rlchardsoira 
death.  Whether  Pettys  attempted  to  trans- 
fer the  boat  to  Anderson,  and  directed  the 
sheriff  to  make  out  the  bill  of  sale  before 
Richardson's  death,  rests  in  a  decided  con- 
flict of  testimony.  We  think,  however,  that 
the  jury  was  justified  In  finding  that  these 
transactions  did  not  take  place  until  after 
Richardson's  death. 

[1]  But  in  view  of  the  form  of  the  power 
of  attorney  on  which  appellants  are  relying, 
we  think  it  unnecessary  to  review  this  Ques- 
tion. The  power  of  attorney  under  whidi 
Pettys  acted  was  as  follows: 
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"Know  all  men  by  these  presents  that  I,  Ben- 
jamin F.  Richardson,  of  Elkhart  coanty,  state 
ot  Indiana,  do  hereby  appoint  Edward  Pettys, 
city  of  Elkhart,  Elkhart  county,  Indiana,  my 
attorney  for  me  and  in  my  'stead  to  act  gen- 
erally as  my  attorney  and  representative  at 
Bothel,  state  of  Washington,  in  the  settlement 
of  any  and  all  claims  that  I  now  have  against 
the  Bothel  Transportation  Company  of  King 
county,  state  of  Washington,  and  more  particu- 
larly to  the  payment  of  three  certain  mortgage 
notes,  which  said  notes  are  secured  by  morteage 
on  steamer.  City  of  Bothel,  launch  W.  E.  Har- 
rington, to  attend  to  and  carry  out  all  matters 
in  reference  thereto,  in  which  I  may  be  inter- 
ested and  on  my  behalf  to  execute  instruments 
and  to  do  all  such  other  matters  and  things, 
as  fully  and  as  completely,  as  if  I  were  person- 
ally present  and  to  authorize  him  to  receive  and 
receipt  from  the  Bothel  Transportation  Com- 
pany, for  any  and  all  money  or  moneys  that 
may  be  due  and  owing  me  by  said  company,  and 
to  further  authorize  him  to  execute  an  assign- 
ment of  all  stock  held  by  me  in  the  Bothel 
Transportation  Company  and  to  execute  the 
transfer  and  assign  any  or  all  claims  that  I 
may  have  against  the  Bothel  Transportation 
Company,  to  any  person  to  whom  he  shall  sell 
or  dupose  for  valuable  consideration,  my  claims 
against  said  company." 

It  is  apparent  that  Pettys  bad  authority  to 
deal  with  Richardson's  claims  against  the 
Bothel  Transportation  Company  and  the 
stock  he  owned  in  that  company.  But  the 
power  gave  him  no  authority  to  do  anything 
other  than  what  was  necessary  to  be  done  to 
carry  out  the  express  authority  delegated  to 
bim.  Pettys  was  authorized  to  receive  mon- 
ey from  the  Bothel  Transportation  CompJEuiy, 
and  to  receipt  for  it.  He  had  the  right  to 
foreclose  the  mortgage  and  take  the  boat. 
He  was  permitted  to  sell  or  transfer  tlfe 
claim  (mortgage)  to  some  one  else.  To  ac- 
complish these  ends  be  oould  execute  what- 
ever instruments  were  necessary. 

When  Pettys  bid  In  the  boat  In  the  name  of 
his  principal,  Richardson's  claim  against  the 
company  was  satisfied.  Pettys  had  no  an- 
thorlty  to  deal  generally  with  Richardson's 
property.  His  powers  were  limited  to  dealing 
with  claims  against  and  to  the  disposition 
of  the  stock  of  the  Bothel  Transportation 
Company.  To  say  that  be  bad  the  rlgbt  to 
sell  the  boat  would  be  equivalent  to  saying 
that  If  be  bad  sold  the  mortgage  for  cash, 
or  if  it  had  been  paid  by  the  company,  that 
he  would  have  bad  the  right  to  invest  the 
proceeds  as  be  saw  fit.  No  such  broad  pow- 
ers were  given  In  the  power  of  attorney. 
While  the  language  is  general  In  places,  it 
is  clearly  apparent  that  the  authority  given 
is  general  only  so  far  as  It  directs  the  do- 
ing of  anything  which  may  be  necessary  in 
carrying  out  the  express  powers  given. 

[2]  This  being  tme,  the  sheriff  bad  no  right 
or  authority  to  make  out  the  return  and  is- 
sue the  bill  of  sale  that  be  dlfl.  As  these 
acts  resulted  In  the  estate  of  plaintiff's  tes- 


tator being  deprived  of  the  boat.  It  follows 
that  the  sheriff  is  liable  for  the  damage  that 
was  suffered  by  the  estate. 

Appellants  assign  as  error  the  giving  and 
rejection  of  different  instructions.  As  the 
objections  which  appellants  make  to  the  giv- 
ing or  refusing  of  instructions  all  rest  on  the 
theory  that  there  was  a  power  of  attorney 
which  would  have  authorized  Pettys  during 
Richardson's  life  to  sell  or  transfer  the  boat 
to  Anderson,  it  necessarily  follows  that  there 
is  no  merit  In  any  of  the  assignments  of  er- 
ror going  to  the  instructions. 

[3]  Appellants  contend  that  the  Jadgment 
obtained  in  the  suit  against  Anderson  is  a 
bar  to-  the  present  action  against  the  sheriff. 
The  only  injury  complained  of  in  either  ac- 
tion is  tliat  plaintiff  was  deprived  of  the 
steamboat.  It  is  immaterial  whether  we 
call  the  action  against  Anderson  trover,  cob- 
version,  or  assumpsit,  or  say  that  the  action 
against  the  sheriff  Is  a  survival  of  the  old 
common-law  action  of  amercement,  or  hold 
that  It  is  maintained  by  virtue  of  Rem.  Code, 
§  4000.  The  wrong  done  to  the  plaintiff  is  the 
same.  It  was  not  the  wrongful  execution  of 
the  bill  of  sale  that  gave  plaintiff  a  right  of 
action  in  either  case.  Both  actions  grow  out 
of  the  lUegal  retention  of  the  steamboat. 

When  the  sheriff  executed  the  bill  of  sale, 
he  initiated  the  wrong,  and  when  Anderson 
accepted  the  bill  of  sale  and  retained  posses- 
sion of  the  boat,  he  consummated  it  It 
was  their  joint  acts  that  deprived  plaintlfl 
of  the  boat,  and  they  thus  became  joint  tort- 
feasors. It  is  Immaterial  that  the  act  of  the 
one  was  a  violation  of  a  statutory  duty, 
while  the  other  was  an  Interference  with  a 
common-law  right.  In  Dowell  t.  Chicago, 
Rock  Island  &  Pacific  Railway  Co.,  83  Kan. 
562,  112  P.  136,  afRrmed  229  U.  8.  102,  33 
Sup.  Ct.  684,  57  L.  Ed.  1090,  the  Kansas  Su- 
preme Court  said: 

"The  fact  that  the  liability  of  one  of  the  joint 
tort-feasors  was  statutory  and  that  of  the  other 
arose  under  the  common  law  does  not  preclude 
the  joinder  of  both  as  defendants  or  make  the 
controversy  separable,  nor  does  the  fact  that 
different  lines  of  proof  may  be  necessary  to  es- 
tablish the  negligence  of  each  have  that  ef- 
fect" 

It  is  too  well  settled  to  need  citation  of  au- 
thority that  Joint  tort-feasors  may  be  sued 
either  Jointly,  or  severally,  and  that  a  Judg- 
ment against  one  is  not  a  bar  to  suit  against 
another.  While  plaintiff  can  have  but  one 
satisfaction  for  her  wrong,  yet  as  between 
Anderson  and  the  sheriff,  neither  can  set  up 
anything  less  than  a  satisfaction  of  a  Judg- 
ment against  the  other  as  a  bar  to  an  action. 

ELLIS,  a  J.,  and  HOLCOMB  and 
MOUNT,  JJ.,  concur. 
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STATE  ▼.  MONEYMAKEK. 

(Supreme  Court  of  Washington.    March  2, 
1918.) 

1.  Cbimiral  Law  ©=656(2)  —  Tbial  —  R»- 
KABKB  or  Judge— Rebukinq  Counsel. 

After  counsel  had  stated  that  he  did  not 
want  to  disclose  the  purpose  of  a  question  aslced 
on  cross-examination,  as  this  would  defeat  the 
cross-esamination,  it  was  error  for  the  court  to 
remark  that,  if  counsel  was  trying  to  hide  some- 
thing from  the  jury,  the  court  was  not  going  to 
help  him,  as  this  tended  to  put  counsel  in  an 
unfavorable  light  before  the  jury,  and  to  some 
extent  deprived  accused  of  hb  ngbt  to  be  rep- 
resented by  counsel. 

2.  Witnesses     ®=3347— Iicpxaohicbnt— Rafb 
— Absence  op  Coicplaint. 

On  a  trial  for  rape  on  a  girl  of  13,  where 
the  state  unnecessarily  proved  both  force  and 
lack  of  consent,  accused  had  a  right  to  show  the 
absence  of  any  complaint  by  the  prosecuting 
witness  as  touching  her  credibility,  though  it 
waa  not  material  to  the  act  charged. 

Department  2.  Appeal  from  Superior 
Court,  Lewis  Coanty;  W.  A.  Reynolds, 
Judge. 

Charles  Moneymaker  was  convicted  of  rai>e, 
and  he  appeals.  Reversed,  and  new  trial 
ordered. 

Murray  &  Gruber,  of  Cheballs,  for  appel- 
lant W.  H.  Cameron,  of  Centralla,  for  the 
State. 

MORRIS,  J.  Appeal  from  a  oonvlctloa  of 
rape  upon  a  female  child  of  the  age  of  13 
years.  Among  the  errors  assigned  we  find 
two  to  be  well  taken.  The  prosecuting  wit- 
ness bad  testified  that  the  act  complained  of 
was  without  her  consent  and  accomplished 
by  force.  During  her  cross-examination  the 
record  discloses  the  following: 

"Q.  Did  yon  have  any  conversation  with  your 
mother  when  you  got  back? 

"Mr.  Hancock:  We  object  to  that  as  immate- 
rial and  irrelevant.  Can  see  no  purpose  for 
which  that  could  be  permissible.  ' 

"The  Court:  I  can  see  no  purpose  of  that. 
What  is  your  purpose,  Mr.  Murray? 

"Mr.  Murray:  If  the  court  please,  I  do  not 
want  to  disclose  my  purpose.  By  disclosing 
your  purpose  yon  defeat  the  very  idea  of  cross- 
examination. 

"The  Court:  Well,  Mr.  Murray,  if  you  are 
trying  to  hide  something  from  this  jury  the 
court  is  not  going  to  help  you.  Sustained.  Do 
not  see  its  competency. 

"Q.  Did  you  make  any  complaint  to  her  at 
that  time? 

"Mr.  Hancock:  We  object  to  that  on  the  same 
ground. 

"The  Court:  Not  germane,  and  the  court  ad- 
heres to  his  ruling. 

"Mr.  Murray:    Exception. 

"The  Court:    Exception  allowed." 

II]  Persons  accused  of  crime  hare  the  right 
to  be  represented  by  counsel  whose  useful- 
ness shall  not  be  Impaired  by  any  unfavor- 
able remark  or  critical  attitude  on  the  part  of 
the  trial  judge  In  the  presence  of  the  jurors, 
■wiio  are  quldc  to  observe  and  apt  to  receive 
bostile  Impressltms,  which  deprive  them  of 
that  fair  and  unbiased  mental  attitude  which 


every  Juror  should  at  all  times  possess  in 
order  to  do  justice  between  the  state  and  the 
defendant  at  the  bar.  When  a  trial  judge 
discredits  counsel  for  the  defense  in  a  crimi- 
nal case,  he,  to  a  certain  extent,  discredits 
the  defense,  and  thus  deprives  a  defendant  of 
a  constitutional  right.  As  was  said  In  State 
V.  Phillips,  59  Wash.  262,  109  Pac  1047: 

"The  aid  of  counsel  is  guaranteed  by  the  Con- 
stitution to  every  person  accused  of  crime,  and 
this  is  universally  reco^ized  as  one  of  the  sur- 
est safeguards  against  mjustice  and  oppression. 
Any  conduct  or  statement  on  the  part  of  the 
court  which  tends  to  impair  the  influence  or 
destroy  the  usefulness  of  counsel  is  palpable 
and  manifest  error." 

The  language  of  the  court  here  complained 
of  was  a  rebuke  to  counsel,  and  would  clear- 
ly tend  to  put  counsel  in  ah  unfavorable 
light  before  the  jury,  entitling  the  accused  to 
a  new  trial  before  a  Jury  not  subject  to  such 
unfavorable  influence  or  comment.  State  v. 
White,  10  Wash.  611,  39  Pac.  160,  41  Pac.  442. 

[2]  While,  because  of  the  age  of  the  prose- 
cuting witness,  it  was  not  necessary  for  the 
state  to  prove  the  act  complained  of  was  ac- 
complished with  or  without  consent  or  force, 
the  state  did  undertake  to  prove  both  force 
and  lack  of  consent.  The  circumstances  un- 
der which  the  act  was  commabted  and  those 
attendant  circumstances  that  have  always 
been  regarded  as  material  in  cases  of  this 
character,  such  as  seasonable  complaint  or 
the  lack  of  it,  while  not  material  to  the  act 
charged,  are  most  maiterial  as  affecting  the 
credibility  of  the  prosecuting  witness.  That 
seasonable  complaint  was  made  is  a  corro- 
borative incident  tending  to  support  the  story 
of  the  prosecuting  witness.  That  seasonable 
complaint  was  not  made  is  a  circumstance 
entitled  to  such  weight  as  under  all  the  cir- 
cumstances it  merits.  It  Is  the  Inference  to 
be  drawn  from  the  fact  tlubt  complaint  was  or 
was  not  made  that  makes  the  testimony  ad- 
missible, irrespective  of  the  fact  that  the  act 
was  accomplished  with  or  without  consent; 
the  evidence  being  admissible  not  so  -  much 
to  prove  or  dl^rove  the  act  as  to  add  credit 
or  discredit  to  the  testimony  of  the  prosecut- 
ing witness.  It  Is  as  much  the  natural  in- 
stinct of  a  girl  under  the  age  of  consent  to 
complain  of  an  outrage  to  her  person  as  it 
is  of  a  girl  over  the  age..  The  law  establish- 
ing the  age  of  consent  does  not  work  a  cor- 
responding change  In  human  nature  in  this 
respect.  The  accused  had  the  right,  there- 
fore, to  show  the  absence  of  complaint  as 
touching  the  credibility  of  the  prosecuting 
witness.  State  v.  Griffin,  43  Wash.  591,  86 
Pac.  951,  11  Ann.  Cas.  95;  People  v.  Bald- 
win, IIT  Cal.  244,  49  Paa  186;  People  v. 
Wlhnot,  139  CaL  103,  72  Pac.  838. 

For  these  two  errors,  the  Judgment  la 
reversed,  and  a  new  trial  ordered. 

ELLIS,  O.  J.,  and  OHADWICK,  MOUNT, 
and  HOLCOMB,  JJ.,  concur. 
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STATE   V.   METROPOLITAN   PARK   DIST. 
OF  TACOMA. 

(Supreme     Court     of     Washington.       March 
2,  191&) 

1.  MvtnCXPAL       COBFOBATIONS       «s»1042    — 

Cbiminal  Liability— EMPLOTfis, 
Neither  metropolitan  park  districts,  creat- 
ed municipal  corporations  by  Rem.  Code  1915, 
{  5835  et  seq.,  nor  any  municipal  corporation, 
can  be  guilty  of  violating  Rem.  Code  1915.  § 
6580a,  prohibiting  the  employment  of  females 
more  than  eight  hours  in  any  mechanical  or 
mercantUe  establishment,  laundry,  hotel  or 
restaurant,  but  those  acting  for  them  can  be 
guilty  thereof. 

2.  Cbiuinal   Law    €=>18   —   Violation    of 
Pbnai.  Statutes. 

Penal  statutes  cannot  be  violated  without 
some  one  being  guilty  of  a  crime. 
•3.  Municipal  Cobpobations     <S=927ft— Pabk 

DiSTBICTS — POWEBS. 

Metropolitan  park  districts,  created  special 
municipal  corporations  by  Rem.  Code  1915,  S 
5835  et  seq.,  have  no  power  to  operate  a  pub- 
lic restaurant. 
4.  Municipal     Cobpobations       ^=»1(M1    — 

PaBKS— "GOVEBNMENTAL   FUNCTION." 

The  regulation  and  maintenance  of  public 
parks  is  a  governmental  function  of  municipal 
corporations,  and  not  a  private  or  proprietary 
act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Goyerumental 
Function.] 

Ea  Banc.  Appeal  from  Superior  Court, 
Pierce  County;   R  M.  Card,  Judge. 

The  Metropolitan  Park  District  of  Taco- 
ma  WHS  convicted  of  employing  females 
more  than  eight  hours  In  a  restaurant,  and 
it  appeals.    Reversed. 

Stiles  &  Latcham,  of  Tacoma,  for  appel- 
lant Fred  G.  Remann  and  J.  W.  Selden, 
both  of  Tacoma,  for  the  Stat& 

MORRIS,  J.  The  appellant  was  Informed 
against,  and  convicted  of  a  violation  of  the 
statute  forbidding  the  employment  of  females 
'  more  than  eight  hours  a  day  In  any  mechani- 
cal or  mercantile  establishment,  laundry,  ho- 
tel, or  restaurant.    Rem.  Code,  f  65S0a. 

[1]  The  only  question  presented  by  this 
appeal  is  the  criminal  liability  of  a  munici- 
pal corporation,  such  as  appellant,  for  any 
violation  of  this  act.  Metropolitan  park  dis- 
tricts are  created  special  municipal  corpora- 
tions under  section  6835  et  seq.  of  the  Code, 
empowering  cities  of  the  first  class  to  cre- 
ate such  districts  for  the  management,  con- 
trol, Improvement,  maintenance,  and  acquisi- 
tion of  parks  and  boulevards.  Section  5838 
provides  that  when  a  metropolitan  park  dis- 
trict shall  be  created  It  shall  at  once  becoine 
a  separate  and  distinct  corporation,  the  offi- 
cers of  which  shall  be  a  board  of  park  com- 
missioners consisting  of  five  members.  The 
corporation  is  given  the  right  of  eminent 
domain,  to  purchase  and  acquire  lands  for 
park  purposes,  to  regulate,  manage,  and  con- 
trol parks  and  boulevards;  the  intent  of  the 
act  being  expressed  to  place  the  sole  man- 


agement, control,  and  improvemoit  of  parks 
and  boulevards  within  cities  of  the  first 
class  exclusively  within  the  control  of  a  met- 
ropolitan park  district  and  Its  board  of  com- 
missioners. The  Information  charges  that 
the  Metropolitan  Park  District  of  Tacoma 
employed  a  female  in  a  restaurant  more 
than  eight  hours,  in  one  day.  The  liability 
of  municipal  corporations  to  criminal  In- 
dictment upon  the  authorities  seems  to  be 
determined  by  the  question  as  to  whether  or 
not  the  act  complained  of  constitutes  a  nui- 
sance; the  rule,  as  we  gather  it,  being  that 
a  municipal  corporation  may  be  indicted  or 
Informed  against  only  for  misfeasance  or 
nonfeasance  In  cases  where  a  positive  duty 
is  imposed  upon  It  and  where  the  mental  ele- 
ment is  negligence,  and  that  It  is  incapable 
of  committing  any  offense  of  a  purely  crimi- 
nal nature  which  has  In  It  the  element  of 
evil  intent,  malice,  or  willful  violation  of  the 
law's  command.  Green's  Brlce's  Ultra  Vires, 
pp.  366-368;  Dillon,  Municipal  Corporations, 
pp.  1597-1601;  28  Cyc.  1775.  Under  thU 
rule  this  information  cannot  be  sustained. 
The  act  complained  of  contains  no  element 
of  the  violation  of  a  public  duty  imposed  up- 
on metropolitan  park  districts  by  law.  It 
charges  the  violation  of  an  act  which  the 
state  makes  a  criminal  offense  under  a  strict" 
ly  penal  statute,  the  violation  of  which, 
though  by  a  municipal  corporation  not  sub- 
ject to  crlminBl  process,  need  not  go  unpun- 
ished, as  the  act  itself  In  section  6368a,  Rem. 
Code,  provides  that  any  employer,  overseer, 
superintendent,  or  other  agent  of  any  such 
employer  shall,  upon  conviction  of  any  vio- 
lation of  the  act,  be  punished,  etc. 

[2]  Penal  statutes  cannot  be  violated  with- 
out some  one  being  guilty  of  a  crime,  and  in' 
this  case  the  law  has  specifically  provided 
that  the  actor  may  be  punished.  Although 
the  Metropolitan  Park  District  itself  cannot 
commit  the  offense  charged,  some  one  acting 
in  Its  behalf  and  claiming  to  represent  it 
may.  We  have  found  no  case  sustaining 
this  information,  unless  it  be  People  v.  Chi- 
cago, 256,  111.  558,  100  N.  E.  194,  43  L.  R.  A. 
(N.  S.)  954,  Ann.  Cas.  1913E,  305,  where  the 
city  of  Chicago  was  convicted  under  an  in- 
formation charging  a  violation  of  a  statute 
very  similar  to  ours,  limiting  the  hours  of 
female  labor.  The  employment  in  that  case 
was  of  two  females;  one  a  cook,  the  other 
a  nurse,  in  a  public  institution  of  the  city 
known  as  the  Isolation  HospltaL  Separate 
informations  were  filed,  and  separate  con- 
victions had,  the  cases  being  consolidated  on 
appeal.  The  criminal  liability  of  the  city 
seems  to  be  sustained  upon  two  theories :  (1) 
That  the  city  of  Chicago  was  acting  within 
the  powers  conferred  upon  it  In  maintaining 
an  isolation  hospital;  and  (2)  that  In  so 
maintaining  a  hospital  it  was  acting  within 
its  private  as  distinguished  from  Its  govern- 
mental  capacity.    If   It   be   granted,    as    it 
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.seems  to  be  In  the  Chicago  case,  that  the 
maintenance  and  regulation  of  an  Isolation 
hospital  Is  the  exercise  of  an  administrative 
power  conferred  i^jon  the  city  of  Chicago  or 
permitted  to  it  for  its  own  benefit  In  Its  cor- 
porate capacity,  whether  performed  for  gain 
or  not,  or  whether  tn  the  nature  of  a  busi- 
ness enterprise  or  not,  the  city  in  the  exer- 
cise of  such  power  is  neither  sovereign  nor 
Immune,  and  upon  this  theory  the  informa- 
tion might  be  sustained.  A  municipal  cor- 
poration is  sovereign,  and  immune  only  in 
BO  far  as  It  represents  the  state.  Its  Immu- 
nity, like  its  sovereignty,  "Is  in  a  sense  bor- 
rowed, and  the  one  is  commensurate  with 
the  other."  Riddoch  v.  State,  68  Wash. 
329,  334,  123  Pac.  450,  42  L.  R.  A.  (N.  S.)  251, 
Ann.  Cas.  1913E,  1033. 

[3,  4]  In  this  state,  however,  these  assump- 
tions and  the  reasoning  based  thereon  can- 
not be  sustained.  Under  our  statute  metro- 
imlitan  park  districts  are  municipal  corpo- 
rations with  specific  and  distinct  powers  re- 
lating to  the  acquiring,  maintenance,  and 
control  of  parks  in  cities  of  the  first  class. 
The  operation  of  a  public  restaurant  is  not 
among  the  powers  conferred,  nor  is  It  inci- 
dent or  necessary  to  any  conferred  power. 
It  must  be  therefore  regarded  as  an  ultra 
vires  act  Neither  In  this  state  Is  the  regu- 
lation and  maintenance  of  public  parks  a 
private  or  proprietary  act  of  a  municipal 
corporation,  but  rests  purely  within  the  gov- 
ernmental function  of  such  corporations. 
Russell  V.  Tacoma,  8  Wash.  156,  35  Pac.  605, 
40  Am.  St  Rep.  ^5.  The  assumptions  and 
reasoning  of  the  Chicago  case  must  there- 
fore fall  in  their  application  here. 

Our  opinion  Is  that  the  information  cannot 
be  sustained,  and  the  Judgment  is  reversed. 

MOUNT,  MAIN,  CHADWICK,  PARKER, 
and  HOIiCOMB,  JJ.,  concur. 


(100  Waah.  444) 
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(No.  14227.) 


(Snoreme  Court  of  Washington.    March  2, 
1918.) 

1.  PutADING  <s=»248(4)— Amenumknt— Depab- 
TUBE  BT  Amendment. 
A  written  complaint  alleged  that  defendant, 
knowing  plaintiff  was  a  minor,  informed  liim 
that,  if  he  would  work  in  defendant's  business, 
defendant  would  take  him  in  as  a  partner ;  that 
plaintiff  worked  225  days,  and  was  paid  $45; 
tiiat  defendant  at  times  claimed  that  they  were 
partners  and  again  that  they  were  not ;  that 
plaintiff  never  understood  what  their  relations 
were ;  that  he  was  unable  to  get  any  settlement; 
that  he  personally  served  a  notice  on  defendant 
rescinding  and  avoiding  any  agreement  regard- 
ing a  partnership,  and  demanded  payment  of  the 
reasonable  value  of  his  services ;  that  his  serv- 
ices were  reasonably  Worth  30  cents  an  hour; 
and  that  the  total  sum  due  him  was  $765.  An 
amended  complaint  alleged  that  plaintiff  worked 
2,700  hours  for  defendant  at  his  special  in- 
stance and  request,  that  bis  services  were  rea- 
•onablv  worth  SO  cents  an  hour,  that  defendant 
had  paid  bim  $45,  leaving  a  balance  due  of 
$765,  no  part  of  which  had  been  paid.     Held 


that,  assuming  that  a  departure  can  be  created 
by  the  amendment  of  a  complaint,  there  was 
nevertheless  no  departure,  as  both  complaints 
sought  a  recovery  on  the  implied  contract  that 
arises  when  one  person  performs  work  for  an- 
other at  the  other's  request;  the  allegation  of 
the  unfulfilled  contract  of  partnership  being 
only  a  matter  of  inducement,  or  possibly  antici- 
pating a  defense  which  might  have  been  stricken 
on  motion. 

2.  New  Trial  «=»44(1)  —  Obound»— Misoon- 
DUCT  OF  JtraoBS. 
A  remark  of  one  woman  juror  during  an  ad- 
journment of  court,  assented  to  by  another  ju- 
ror, that  she  just  hated  "that  lawyer  with  the 
mustache,"  who  was  attorney  for  defendant, 
was  not  misconduct  justifying  a  new  trial, 
where  no  prejudice  was  reflected  by  the  ver- 
dict, especially  in  view  of  the  well-known  ex- 
travagances of  speech  of  the  present  generation. 

Department  2.  Appeal  from  Superior  Court, 
Snohomish  County ;  Guy  0.  Alston,  Judge. 

Action  by  Victor  Hansen  against  Charles 
Lemley.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

E.  L.  Turner,  of  Edmonds,  for  appellant 
George  W.  Louttit,  of  Everett,  for  respond- 
ent 

CHADWICK,  J.  Plaintiff  brought  this  ac- 
tion to  recover  money  alleged  to  be  due  upon 
an  implied  contract  to  pay  for  work  and  la- 
bor. In  bis  original  complaint  he  alleged 
that  on  or  about  the  28th  day  of  October, 

1915,  the  defendant,  with  knowledge  that 
plaintiff  was  a  minor,  informed  him  that,  if 
he  would  come  and  work  in  the  garage,  re- 
pair shop,  and  automobile  agency  defendant 
then  owned,  defendant  would  take  him  in  as 
a  partner:  that  plaintiff  began  work,  and 
worked  for  225  days,  averaging  more  than 
12  hours  per  day;  that  altogether  defendant 
paid  plaintiff  the  sum  of  $45,  at  times  claim- 
ing they  were  partners,  then  again  claiming 
they  were  not;  that  plaintiff  never  under- 
stood just  what  his  relations  with  defend- 
ant were;  that  plaintiff  was  unable  to  get  any 
settlement  from  defendant;  that  on  July  20, 

1916,  plalntlfl(  personally  served  a  notice  on 
defendant  to  the  effect  that  any  agreements 
between  plaintiff  and  defendant  reEardlng  a 
partnership  were  rescinded  and  voided,  and 
demanding  payment  from  defendant  for  the 
work  performed  at  the  rate  of  30  cents  per 
hour,  less  the  sum  of  $45;  that  plalntlfTs  serv- 
ices were  reasonably  worth  30  cents  per 
hour;  ttiat  the  plaintiff  had  worked  2,700 
hours;  tliat  the  total  sum  due  and  owing  to 
plaintiff  was  $765,  after  crediting  defendant 
with  the  sum  of  $45  above  referred  to;  and 
that  defendant  bad  failed  and  neglected  to 
pay  the  same. 

A  demurrer  was  overruled.  Defendant  an- 
swered, denying  all  the  material  allegations 
of  the  complaint,  and  "admitting"  that  plain- 
tiff had  worked  as  a  partner.  An  affirmative 
answer  was  set  up.  Tills  was  waived  at  the 
trial. 

After   plalntlfTs   first   witness   had    been 
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called  to  testuy  defendant  objected  to  the  In- 
troduction of  further  testimony  on  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
moved  for  Judgment  on  the  pleadings.  There- 
upon over  defendant's  objection,  plaintiff 
asked  and  obtained  leave  to  file  an  amended 
complaint.  Briefly  stated,  the  amended  com- 
plaint alleged  that  from  October  28,  1915,  to 
June  9,  1916,  the  plaintiff  worked  2,700  hours 
for  defendant  at  defendant's  special  instance 
and  request;  that  plaintiffs  services  were 
reasonably  worth  30  cents  per  hour;  that  de- 
fendant has  paid  plaintiff  the  sum  of  $45, 
leaving  a  balance  due  of  $765,  no  part  of 
which  sum  has  been  paid. 

Defendant'  did  not  ask  for  a  continuance, 
but  made  oral  answer  denying  all  the  materi- 
al allegations  of  plaintiff's  complaint,  except 
the  payment  of  the  sum  of  $45,  which  defend- 
ant alleged  was  paid  by  the  partnership  ex- 
isting between  plaintiff  and  defendant 
Plaintiff  replied,  denying  that  the  sum  of  $45 
■was  paid  by  the  partnership.  The  trial  re- 
sulted In  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $550,  upon  which  Judgment 
was  entered. 

[1]  All  assignments  of  error  going  to  the 
merit  of  the  case  are  based  on  the  contention 
that  the  cause  of  action  set  forth  in  the 
amended  complaint  is  a  departure  ftom  the 
original  complaint  Granting,  but  without 
holding,  that  a  departure  can  be  created  by 
the  amendment  of  a  complaint  we  think  there 
Is  no  departure.  Van  Behrens  v.  Rettkowski, 
37  Wash.  247,  79  Pac.  787;  Cummlngs  v.  Weir, 
87  Wash.  42,  79  Pac.  487;  Oldfleld  v.  Angeles 
Brewing  &  Malting  Co.,  72  Wash.  168,  129 
Pac.  1093.  The  original  complaint  stated  a 
cause  of  action.  It  was  drawn  upon  the 
theory  that  plaintiff  had  performed  work 
and  labor  for  the  defendant  for  which  he  was 
entitled  to  be  compensated.  The  allegation 
of  an  unfulfilled  contract  of  partnership  was, 
at  best  only  a  matter  of  inducement  or  pos- 
sibly anticipation  of  a  defense.  It  might 
have  been  stricken  on  motion.  The  amended 
complaint  alleges  that  plaintiff  i)erformed 
work  and  labor  for  the  defendant  at  his  spe- 
cial instance  and  request  Clearly,  then, 
there  is  no  Inconsistency;  for  in  both  com- 
plaints plaintiff  is  seeking  a  recovery,  not  on 
any  express  contract  of  partnership,  or  other- 
wise, but  on  the  Implied  contract  that  arises 
when  one  person  performs  work  and  labor  for 
another  at  the  other's  request 

[2]  It  Is  assigned  that  the  case  should  be 
retried  because  of  the  misconduct  of  "two 
woman  Jurors,"  Their  fault  is  detailed  by 
two  men  who  were  witness^  for  the  defend- 
ant They  make  affidavits  In  the  same  lan- 
guage: 

"That  upon  adjoamment  of  court  at  the  noon 
hour  affiant  in  company  with  *  •  •  another 
witness  in  said  cause,  were  overtaken  and  pass- 
ed upon  the  street  leading  from  the  courthouse 
to  the  down  town  district  of  Everett  by  two  of 


the  women  Jurors  who  sat  In  said  trial,  and  who 
were  seated  in  the  upper  tier  of  seats  in  the  jury 
box ;  that  when  said  Jurors  passed  affiant  be 
heard  the  following  colloquy  between  them: 
One  of  them  said  to  the  other,  'I  just  bate  tliat 
lawyer  with  the  mustache,'  to  which  the  other 
replied  that  'she  did  too' ;  that  the  lawyer  re- 
ferred to  wag  E.  L.  Turner,  the  attorney  for  the 
defendant  in  the  above-entitled  cause,  and  could 
be  no  other  for  the  reason  that  said  Turner  was 
the  only  attorney  engaged  in  the  trial  who  wore 
a  mustache." 

Counsel  Insists: 

"That  these  [affidavits]  speak  for  themselves 
and  certainly  show  prejudice  and  misconduct 
on  the  part  of  two  members  of  the  jury,  which 
we  fully  believe  warrant  the  granting  ot  a  new 
triaL" 

Although  the  fault  of  the  "two  woman  Ju- 
rors" may  seem  grievous  to  appellant  and 
well  calculated  to  incite  counsel  to  a  Just 
resentment  we  cannot  make  ourselves  be- 
lieve that  a  showing  of  prejudice,  of  which 
the  law  will  take  notice,  has  been  made  out 
No  authorities  are  dted  In  support  of  this 
assignment  of  error,  nor  have  we  looked  for 
any,  depending  entirely  on  the  self-evident 
proposition  that  where  there  are  no  books  of 
authority,  It  is  always  safe  to  turn  the  leaves 
of  human  experience^ 

It  is  not  made  clear  whether  the  "two  wo- 
man Jurors"  were  voicing' a  malice  toward 
counsel  for  appellant  and  made  reference  to 
his  mustache  as  a  mark  of  Identification,  or 
were  only  Innocently  voicing  the  age-old  prej- 
udice against  the  hirsute  adornment  of  the 
face,  which  some  of  th^  sex  have  nursed  ever 
since  the  days  of  Delllali.  Then  again  we  can 
almost  take  Judicial  notice  of  the  fact  that 
the  present  generation  is  extravagant  ot 
speech.  Terms  In  young  ladles  seminaries, 
and  even  college  careers,  have  sometimes 
netted  no  more  in  the  way  of  a  vocabulary, 
or  In  power  of  expression,  that  "I  Just  bate," 
"I  Just  love,"  "It  is  perfectly  grand,"  "It  Is 
perfectly  lovely,"  or  "i)erfectly  terrible" — 
terms  ai)plied  without  reference  to  real 
emotion,  and  to  things  animate  and  inani- 
mate from  marshmellows  to  men,  and  from 
breakfast  foods  to  works  of  art. 

If  we  were  Justified  in  relying  upon  our 
observations  of  human  nature,  we  would 
question  that  part  of  the  affidavits  wherein  It 
is  alleged  that  the  "other  disciple"  of  the 
court  assented  saying  "she  did,  too,"  for  It  Is 
more  Ukely  that  she  manifested  her  appro- 
bation with  the  more  familiar  words,  "I 
should  say." 

No  prejudice  is  reflected  In  the  verdict. 
Prejudice  against  client  or  counsel  is  a  thing 
to  be  inquired  into  on  voir  dire,  and  we  can* 
not  think  that  the  fair  Jurors  would  "hate" 
counsel  to  the  extent  at  least,  of  penalizing 
Ills  client  for  a  cause  so  trivial  and  harmless, 
and  for  a  condition  so  easUy  removed. 

Affirmed. 

ELLIS,  O.  X,  and  MOUNT,  MORRIS,  and 
HOLCOMB,  33.,  concur. 
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BADEB  T.  SANDER  et  al    (No.  14230.) 

(Sopreme  Gooit  of  Washington.     Feb.  26, 
1918.) 
JoDOHKWT  0=3743(2)— Rk8  Adjxjdicata— Sub- 
ject-Matter— Parties. 

Where  plaintiff  in  a  former  snit  litigated 
■s  to  the  amount  of  water  that  should  flow  from 
one  creek  into  another,  and  obtained  decree  that 
60  inches  was  the  maximum  amount,  such  de- 
cree is  res  adjudicata  of  the  total  amount  of 
water  the  creek  was  entitled  to  receive,  in  a 
antMseqnent  suit  between  the  same  parties  or 
their  successors  involving  the  same  question,  al- 
though plaintiff  has  since  become  the  owner  of 
other  land  on  such  creek  by  purchase  from  one 
who  was  iiot  a  party  to  the  former  action. 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  Kauflman, 
Judge. 

Action  by  WllUam  H.  Rader  against  Olive 
Sander  and  otbers..  From  Judgment  for  de- 
fendants Sander  and  Hovey,  plaintiff  ap- 
peals.    Affirmed. 

Pmyn  &  Hoeffler  and  Arthur  McGuire,  all 
oC  BUensburg,  ^r  appellant.  Carroll  B. 
Graves,  of  Seattle,  and  John'  H.  McDanlels, 
of  BiUensburg,  for  respondents. 

MORRIS,  J.  Appellant  brought  this  ac- 
tion against  respondents  and  numerous  other 
defendants  owning  lands  riparian  to  Wilson 
and  Lyle  creeks.  In  Kittitas  county,  praying 
that  his  title  to  60  Inches  of  water  flowing 
from  WUson  creek  Into  Lyle  creek  be  quiet- 
ed, with  the  usual  Injunctive  relief.  All  of 
the  defendants,  save  respondents,  defaulted. 
The  respondents  answered,  setting  up  af- 
firmatlifely  prior  rights  to  the  wdters 
of  Wilson  and  Lyle  creeks;  the  respond- 
ents Hovey  claiming  under  respondent  San- 
der. Respondent  Sander  further  alleged 
that  on  August  12,  1890,  a  decree  was 
entered  In  the  superior  court  of  Kittitas 
county,  In  cause  No.  96,  entitled  Carl 
A.  Sander  t.  J.  B.  Jones  et  al.,  which  de- 
cree adjudicated  the  rights  to  the  use  of  the 
waters  of  Wilson  and  Lyle  creeks  adversely 
to  the  right  now  sought  to  be  litigated  by 
appellant,  and  claimed  such  decree  to  be 
binding  and  of  fuU  force  againsi  the  appel- 
lants. This  defense  was  sustained,  and 
plaintiffs  appeal. 

The  only  question,  then,  arising  upon  this 
appeal  is  whether  or  not  the  decree  of  August 
12;  1890,  to  cause  No.  96,  Is  res  Judicata. 
The  following  description  of  the  physical 
situation,  taken  from  respondent  Sander's 
brief  will  b©  helpful: 

"WUson  creek  is  one  of  two  main  streams 
having  their  common  origin  in  the  mountains 
lying  to  the  north  of  E^ttitas  valley.  The  wa- 
ters come  down  a  number  of  canyons  and  nnite 
and  flow  In  a  common  channel  for  a  mile  or 
■o.  Then  they  divide  into  two  forks,  one  of 
which,  flowing  in  a  southeasterly  direction,  is 
Nanum  creek,  and  the  other,  flowing  in  a  south- 
westerly direction,  is  Wilson  creek.  Some  miles 
below  the  forks  another  and  smaller  stream, 
known  as  Lyle  creek,  goes  out  from  Wilson 
creek  and  runs  to  the  south.    Appellant  Rader 


owns  lands  along  Lyle  CT«dc.  Respondent  Olive 
Sanijer  owns  lands  along  Wilson  creek  below 
the  head  of  Lyle  creek." 

The  plaintiff  in  cause  No.  96  then  repre- 
sented the  interest  and  rights  now  owned 
by  the  respondents.  The  defendants  Includ- 
ed this  appellant  and  other  owners  of  lands 
upon  Lyle  and  upon  Wilson  creek  above  the 
lands  of  respondents.  The  purpose  of  the 
action  was  to  establish  the  rights  of  Sander 
in  the  waters  of  Wilson  creek,  and  to  enjoin 
the  defendants  from  using  or  diverting  the 
waters  In  any  manner  detrimental  to  the 
Sander  right  The  appellant,  as  the  owner 
of  lands  lying  between  Nanum  and  Lyle 
creeks,  answered  in  cause  No.  96,  denying 
any  use  or  diversion  as  against  Sander,  and 
claiming  the  right  to  the  use  of  70  inches  of 
water  from  Wilson  creek,  to  flow  through 
Lyle  creek  to  his  then  lands.  The  decree 
established  the  Sander  right  to  the  waters 
of  Wilson  creek  ;  foimd  that  Lyle  creek  was 
a  part  of  Wilson  creek ;  adjudged  that  Rad- 
er and  the  other  defendants  had  diverted  the 
water  from  Wilson  creek  to  Lyle  creek,  .to 
the  use  of  which  Sander  was  entitled;  es-' 
tabllshed  the  respective  rights  of  the  par- 
ties. Including  Rader,  to  the  waters  of  Wil- 
son and  Lyle  creeks;   and  then  decreed: 

"That  during  the  months  of  April  and  May 
of  each  year  when  there  is  an  ordinary  supply 
of  water  in  said  Wilson  creek,  60  inches  of  said 
water  shall  flow  down  said  Lyle  creek,  and  said 
flow  in  Lyle  creek  shall  decrease  during  the 
month  of  Juue  according  to  the  stage  of  water 
in  said  Wilson  creek  until  the  1st  day  of  July 
of  each  year,  at  which  time  it  shall  cease." 

In  the  present  action,  It  aj^pears  that  Rad- 
er,. since  the  decree  in  cause  No.  06,  has 
become  the  owner  of  lands  lying  between 
Nanum  and  Lyle  creeks  that  were,  at  the 
time  of  the  former  decree,  owned  by  his  fa- 
ther; A.  J.  Rader,  who  was  not  a  party  to 
the  former  suit  It  is  by  virtue  of  this  own- 
ership to  these  subsequently  acquired  land» 
that  Rader  now  seeks  to  obtain  an  adjudica- 
tion, claiming  as  to  them  the  right  to  tha 
use  of  60  inches  of  the  water  to  flow  from 
Wilson  creek  into  Lyle  creek,  asserting  ha 
is  not  bound  by  the  decree  in  cause  No.  96, 
his  grantor  not  having  been  made  a  party  to 
that  action,  nor  any  vrater  right  affecting 
these  lands  having  there  been  determined; 
while  respondents  contend  that,  as  between 
rights  to  the  respective  waters  of  Wilson 
creek  and  Lyle  creek,  the  former  decree  is 
conclusive,  and  that  if,  by  his  subsequent  pur- 
chase, appellant  obtained  any  rights  to  the 
waters  of  Lyle  creek,  that  right  must  be  en- 
forced against  the  lands  riparian  to  Lyle 
creek  and  not  against  the  lands  of  respond- 
ents upon  Wilson  creek.  It  Is  evident  from  the 
language  of  the  decree  In  cause  No.  96,  when 
read  in  connection  with  the  pleadings,  find- 
ings of  fact,  and  conclusions  of  law,  that  It 
determined  and  adjudicated  60  inches  as  the 
maximum  flow  of  water  from  Wilson  creek 
into  Lyle  creek,  and  divided  this  amount  ci 
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water  to  the  riparian  lands  according  to  the 
respective  rlKhts.  The  plaintiff  in  that  suit 
was  contending  only  as  to  the  amount  of  water 
that  should  flow  from  Wilson  creek  Into  t>yle 
creek.  He  was  not  Interested,  as  between 
the  lands  riparian  to  Lyle  creek,  how  that 
water  should  be  divided.  It  was  not  a  ques- 
tion of  title  or  ownership,  but  of  the  amount 
of  water.  The  owners  upon  Lyle  creek,  while 
as  between  theniKelves  there  was  a  question 
which  was  adjudicated  as  to  their  respective 
rights,  contended  mainly  against  the  plain- 
tiff as  to  the  amount  of  water  that  should 
be  decreed  flowable  into  Lyle  creek.  That 
question,  irrespective  of  how  the  water  was 
to  be  divided,  was  determined  and  Is  now 
res  Judicata.  Sixty  Inches  of  water  is  the 
maximum  that  can  be  diverted  from  Wilson 
creek  into  Lyle  creek. 

The  fact  that  Rader  is  now  suing  in  a 
different  capacity — as  the  owner  of  other 
lands — does  not  alter  the  question  one  way 
or  the  other.  The  fact  remains  the  same 
Lyle  creek  is  entitled  to  a  maximum  of  60 
indies  of  water,  as  established  in  the  former 
decree.  If  that  decree  is  to  be  opened  in  this 
suit,  or  any  other  affecting  the  same  rights, 
then  the  rights  of  owners  of  lands  upon  Wil- 
son creek,  quioted  in  them  during  all  the 
years  that  have  elapsed  since  the  entry  of 
that  decree,  presumably  passing  through 
various  ownerships,  made  the  subject  of 
various  contracts,  are  now  subject  to  change, 
and  partial  or  total  loss.  It  means  the  re- 
opening of  that  decree  and  a  rehearing  upon 
the  rights  there  determined.  The  capacity 
which  enabled  appellant  to  question  the 
amount  of  water  that  should  flow  from  Wil- 
son creek  into  Lyle  creek  was  his  ownership 
of  lands  riparian  to  Lyle  creek.  The  materi- 
al fact  and  essential  determination  was  not 
the  capacity  In  which  he  sought  affirmative 
relief,  but  the  relief  itself.  An  adjudication 
of  the  relative  flow  of  these  two  creelcs  was 
the  main  fact  to  t>ev  and  which  was,  deter- 
mined; not  the  right  or  capacity,  which 
enabled  blm  to  litigate  that  fact.  In  Bissell 
V.  Spring  Valley  Township,  124  D.  S.  225, 
8  Sup.  Ct.  405.  31  L.  Ed.  411,  it  was  held  that 
an  adjudication  in  an  action  on  coupons  of 
municipal  bonds  sustaining  the  defense  that 
the  municipality  never  executed  the  bonds, 
that  the  bonds  were  not  its  legal  obligations, 
was  conclusive  in  a  subsequent  action  brought 
by  the  same  party  on  different  coupons  of 
the  same  bond&  In  New  Orleans  v.  Citl- 
Eens'  Bank,  167  D.  S.  371,  17  Sup.  Ct.  905, 
42  L.  Ed.  202,  it  was  held  that: 

"The  estoppel  resulting  from  the  thing  ad- 
judged does  not  depend  upon  whether  there  is 
the  same  demand  in  both  rases,  bat  exists,  even 
although  there  be  rliffprent  demands,  when  the 
question  upon  which  the  recovery  of  the  sec- 
ond demand  depends  has  under  identical  cir- 
cumstances anil  conditions  been  previously  con- 
cluded by  a  Judgment  between  the  parties  or 
their  privieai" 


The  controlling  question  here  is  whether, 
under  the  pleadings  in  the  former  suit,  the 
amount  of  water  to  l>e  taken  from  Wilsoa 
creek  by  Lyle  creek  was  a  matter  in  issue 
and  determined  as  between  the  parties  to 
this  suit  That  it  was  a  matter  In  issue, 
and  a  determinative  issue,  and  was  actually 
decided  in  the  former  case,  is,  it  seems  to  us, 
clear.  That  it  was  material  is  equally  dear, 
for  upon  Its  dflterminiatlon  depended  the 
question  of  the  amount  of  water  in  Wilson 
creek  usable  and  to  be  used  by  the  lands 
upon  Wilson  creek,  and  the  amount  that 
could  be  diverted  to  the  lands  upon  Lyle 
creek.  In  Southern  Pacific  Railroad  Go. 
V.  United  States,  168  U.  S.  1,  18  Sup. 
Ct  18,  42  L,  EM.  355,  the  case  turned 
upon  whether  a  prior  adjudication  of  the 
sufficiency  of  certain  maps  as  amounting  to 
a  definite  location  as  to  certain  lands  thereby 
brought  within  its  land  grant  was  conclusive 
of  the  question  of  the  sufficiency  of  those 
maps  when  the  same  question  was  present- 
ed in  regard  to  other  lands,  and  the  court 
held  that  the  prior  adjudication  of  that 
question   was  controlling.     The  court  said: 

"The  general  principle  announced  in  numer- 
ous cases  is  that  a  right,  question,  or  fact  dis- 
tinctly put  in  issue  and  directly  determined  by 
a  court  of  competent  jurisdiction,  as  a  ground 
of  recovery,  cannot  be  disputed  in  a  subsequent 
suit  between  the  same  parties  or  their  privies ; 
and,  even  if  the  second  suit  is  for  a  different 
cause  of  action,  the  right,  question,  or  fact  once 
so  determined  must,  as  between  the  same  parties 
or  their  privies,  be  taken  as  conclusively  es- 
tablished, so  long  as  the  judgment  in  the  first 
suit  remains  unmodified." 

In  M^imson  v.  Baldwin,  93  Wash.  36,  158 
Pac.  1070,  citing  2  Black,  Judgments,  |  767, 
we  held  that  one  of  the  tests  of  whether  or 
not  a  former  Judgment  Is  res  Judicata  la 
whether  or  not  the  facts  relied  upon  for  re- 
covery in  the  second  action  negative  or  are 
inconsistent  with  the  facts  In  the  former 
judgment  Where  there  is  no  direct  opposi- 
tion or  inconsistency,  but  the  facts  relied 
upon  in  both  suits  may  be  equally  true,  there 
is  no  bar.  Applying  this  rule  to  the  facts 
here.  It  seems  clear  to  us  that  there  is  such 
Inconsistency  and  direct  opposition  in  the 
two  sets  of  facts  that  one  must  necessarily 
negative  the  other.  Sixty  inches  of  water 
having  been  decreed  the  maximum  fiow  of 
Lyle  creek  in  the  former  suit,  it  cannot  now, 
as  between  the  same  parties,  be  equally  true 
that  a  greater  amount  of  water  Is  to  be 
taken  from  Wilson  creek  and  turned  into 
Lyle  creek.  Such  decrees  would  be  in  direct 
opposition  to  each  other.  They  cannot  botli 
stand.  Nor  can  the  facts  supporting  them 
be  equally  true. 

What  we  have  said  is  sufficient  to  stat» 
our  view  of  the  question  presented  by  the 
appeal,  and  the  Judgment  is  affirmed. 

ELLIS,  C.  J.,  and  MOUNT,  OHADWIOK. 
and  HOIiCOMB,  JJ.,  ooncob 
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STATB  «z  rd.  HUSTON  t.  BIO  BEND 
liAND  CO. 

BIO  BBNI>  LAND  CO.  t.  HUSTON  et  ux. 

(Noo.  14633,  13502.) 

(Supreme  Court  of  Washincton.    Feb.  27,  1918.) 

1.  FOBCIBLE  EkTBT  AND  DCTAINKB  «=>38(2)— 
DisviBSAL  POB  Waht  of  JUSISDIOTION  — 
Restitdtion. 

ThouKb  plaintiif,  on  filing  the  complaint, 
in  an  action  of  unlawful  detainer,  caused  a  writ 
of  restitution  to  be  issued,  which  was  executed 
by  oustiuf;  defendants  from  the  land  and  placing 
plaintiif  in  poeaession,  the  court,  never  having 
acquired  jurisdiction  to  determine  the  merits, 
could  not,  on  dismissal,  order  restitution  to  de- 
fendants, but  at  most  Tacation  of  the  order  of 
restitution  under  which  they  were  ousted ;  their 
situation  and  remedies  being  the  same  as  though 
plaintiff,  without  beginning  suit,  had  gone  on 
the  land  and  forcibly  removed  them. 

On  Motion  to  Recall  Remittitur. 

2.  Affxal  and  Erbor  «=3l218  —  Rkuand  — 
Recalling  Remittitttb. 

The  remittitur,  on  reversal  of  judgment  for 
plaintiff  in  unlawful  detainer,  with  direction  to 
dismiss,  ^n  the  ground  that  jurisdiction  of  de- 
fendants was  not  obtained,  will  not  be  recalled, 
to  the  end  of  declaring  that  defendant's  motion 
for  an  order  in  the  lower  court,  on  the  going 
down  of  the  remittitur,  for  an  order  of  restitu- 
tion, was  an  appearance  seeking  affirmative  re- 
lief, curing  all  jurisdictional  defects,  so  that 
the  case  should  be  decided  on  the  merits. 

Department  2.  Orig;inal  proceeding  by  the 
State,  on  the  relation  of  R.  E.  Huston 
for  a  writ  of  mandamos  against  the  Big 
Bend  Land  Company,  and  motion  by  plaintiff 
in  tbe  case  of  the  Big  Bend  Land  Company 
against  R.  E.  Huston  and  wife  for  writ  of 
restitution.    Writ  and  motion  denied. 

John  O.  Barnes,  of  Seattle,  for  relators. 
Merrltt,  Lantry  &  Merrltt,  of  Spokane,  for 
respondent 

CHADWICK,  J.  This  proceeding  arises 
oat  of  the  case  of  the  Big  Bend  Land  Co.  ▼. 
Huston,  168  Pac.  470.  Wlien  the  remittitur 
went  down,  counsel  for  defendants  Huston 
moved  tbe  court — 

"*  *  *  for  judgment  dismissing  said  action 
and  proceeding,  for  the  costs  and  disbursements 
of  relators  herein,  and  for  an  order  directing 
the  issuance  by  the  clerk  of  said  court,  under 
the  seal  thereof,  of  a  writ  of  restitution  direct- 
ed to  tbe  sheriff  of  Lincoln  county,  commanding 
him  to  restore  to  relators  the  possession  of  the 
lands  and  premises  hereinbefore  described,  the 
possession  of  which  was  taken  from  them  by 
the  Big  Bend  Land  Company  on  the  10th  day  of 
March,  1915,  by  means  of  the  writ  of  restitu- 
tion issued  and  executed  as  hereinbefore  [in  the 
original  proceeding]  set  forth." 

Tbe  trial  judge  refused  to  make  tbe  order 
of  restitution.  He  justifies  under  our  opin- 
ion In  the  main  case. 

"Our  conclusion  is  that  the  lower  court  was 
without  jurisdiction  to  entertain  tbe  action,  and 
tbe  judgment  appealed  from  is  reversed  and  tbe 
cause  remanded,  with  direction  to  dismiss.  The 
parties  will  be  left  to  enforce  such  rights,  if 
any,  as  they  possess  in  some  appropriate  meth- 
od, upon  which  we  neither  express  nor  intimate 


an  opinion."    Big  Bend  Land  Co.  t.  Huston, 
supra. 

It  is  tbe  contention  of  the  relator  that  be 
is  entitled  to  be  restored  to  tbe  possession  of 
the  premises  from  which  be  was  ousted  by 
the  Big  Bend  Land  Company  under  Bern. 
Code,  I  1742: 

"If  by  a  decision  of  the  Supreme  Court  the  ap- 
pellant becomes  entitled  to  a  restoration  of  any 
part  of  the  money  or  Droperty  that  was  taken 
from  him  by  means  of  tne  judgment  or  order  ap- 
pealed from,  either  the  Supreme  Court  or  the 
court  below  may  direct  an  execution  or  writ  of 
restitution  to  issue  for  tlie  purpose  of  restoring 
to  tbe  appellant  bis  property,  or  tbe  value  there- 
of. But  property  acquire*!  by  a  purchaser  in 
good  faith,  under  a  judgment  subsequently  re- 
versed, shall  not  be  affected  by  such  reversal." 

[1]  When  the  main  case  was  before  this 
court,  tbe  form  of  the  judgment  to  be  enter- 
ed by  tbe  superior  court  was  carefully  con- 
sidered by  the  judges,  and  It  was  decided 
that  we  could  not  direct  any  judgment  other 
than  one  of  dismissal,  leaving  the  parties  to 
such  rights  as  they  might  hare  under  tbe 
general  rules  of  law.  The  defendants  In 
that  case,  the  relators  here,  attacked  the 
jurisdiction  of  the  court  under  a  special  ap- 
pearance which  they  maintained  throughout. 
We  held  that  tbe  court  had  never  acquired 
jurisdiction  to  determine  the  merit  of  the 
case.  If  tbe  court  did  not  acquire  Jurisdic- 
tion to  determine  tbe  merit  of  tbe  case,  It 
would  seem  that  It  would  have  no  jurisdic- 
tion to  enter  a  judgment,  which  from  tbe 
nature  of  things  must  rest  In  tbe  merits. 
The  most  that  relators  could  demand  even 
under  the  most  favorable  view  of  the  law 
would  be  an  order  vacating  the  order  of  res- 
titution under  which  they  were  ousted.  Mall 
Co.  v.  Flanders,  79  U.  S.  (12  Wall.)  130,  20 
L  Eld.  249,  but  that  would  not  restore  them 
to  tbe  possession  of  the  land.  To  accom- 
plish' that  end  would  require  an  affirmative 
order  based  upon  a  right  of  possession,  which 
relators  have  successfully  challenged  the  ju- 
risdiction of  the  court  to  try  out 

"And  if  the  court  has  not  acquired  jurisdic- 
tion of  the  person  of  the  defendant,  that  is,  if 
no  sufficient  process  has  been  served  upon  him, 
there  can  be  no  judgment,  even  of  abatement 
rendered  against  the  pliiintiff;  for  the  defend- 
ant must  become  a  party  before  the  court  before 
he  can  have  Judgmeut.  Black  on  Judgments 
(2d  Ed.)  I  220;  King  v.  Poole,  36  Barb.  (N. 
Y.)  24Z 

The  situation  of  tbe  relators.  In  so  far  as 
present  rights  of  action  and  remedies  are 
concerned.  Is  the  same  as  If  the  Big  Bend 
Lend  Company  bad,  without  beginning  suit 
at  all,  gone  upon  tbe  land  In  controversy 
and  forcibly  removed  tbe  relators  therefrom. 
The  relators  have  been  denied  no  remedy. 
They  may  bring  an  action  for  any  relief  to 
which  they  may  conceive  themselves  entitled 

The  writ  Is  denied. 

On  Motion  to  Recall  Remittitur. 

[2]  On  the  day  that  the  application  for 
the  writ  of  mandamus  was  argued,   there 
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came  on  to  be  heard  also  the  motion  of  the 
plaintiff,  the  Big  Bend  Land  Company,  for  a 
recall  of  the  remittitur,  to  the  end  that  we 
should  now  declare  that  the  defendants  have 
waived  their  objections  to  the  Jurisdiction 
of 'the  court,  and  decide  the  merit  of  the 
case.  As  stated  In  the  fore  part  of  this  opin- 
ion, defendants  moved  for  an  order  of  resti- 
tution upon  the  going  down  of  the  remittitur. 
It  is  contended  that  this  Is  an  appearance 
seeking  affiimatlve  relief,  and  although  made 
after  Judgment,  is  a  cure  of  all  jurisdiction- 
al defects.  Many  cases  are  cited  as  sustain- 
ing counsels'  contention,  but  we  have  per- 
sistently refused  to  recall  remittiturs  for  the 
purpose  of  reviewing  the  records  of  trial 
courta  The  remedy  by  appeal,  or  writ  of 
review,  is  ample  and  more  orderly.  These 
remedies  are  designated  by  statute  for  the 
correction  of  errors  In  the  court  below.  No 
statute  has  ever  been  enacted  to  protect 
against  the  errors  of  this  court;  but,  in  or- 
der that  mistakes  made  in  entering  final 
judgments  may  not  go  uncorrected,  we  have, 
in  the  exercise  of  what  we  have  conceived 
to  be  our  Inherent  power  to  cure  our  own 
mistakes,  recalled  remittiturs  for  the  pur- 
pose of  advising  a  proper  judgment.  Tit- 
low  V.  Cascade  Oatmeal  Co.,  16  Wash.  676, 
48  Pac.  406;  State  ex  rel.  Burke  v.  County 
Commissioners,  61  Wash.  684,  112  Pac.  929. 

It  is  not  made  to  appear  that  any  mistake 
has  been  made  in  the  entry  of  judgment  but, 
on  the  contrary,  it  appears  that  the  court 
is  proceeding  to  follow  our  Judgment  to  the 
letter. 

No  legal  ground  is  shown  for  the  recall  of 
the  remittitur,  and  the  motion  Is  denied. 

ELLIS,  C.  J.,  and  HOLCOMB  and  MOUNT, 
JX,  concur. 

(a  Idaho,  no 

PULLMAN  CO.  V.  STATE  BOARD  OP 
EQUALIZATION  et  aL 

(Supreme  Court  of  Idaho.    March  2,  1918.) 

1.  Cebtiobabi  iS=s>39 — ^Application  tob  Wbit 

— TiMB. 

Application  for  a  writ  of  review  must  be 
.  made  within  a  reasonable  time. 

2.  Certiobabi  €=»39 — Application— Time. 

The  time  within  which  an  appeal  may  be 
taken  in  appealable  cases  will  be  deemed  to  be 
the  limit  of  a  reasonable  time  for  an  applica- 
tion for  a  writ  of  review,  unless  exceptional 
circumstances  be  ahown  which  justify  an  ezten- 
aion  of  time. 

Original  proceeding  by  the  Pullman  Com- 
pany to  obtain  a  writ  of  review  directed  to 
the  State  Board  of  Equalization  of  the  State 
of  Idaho  and  others.  Writ  quashed  and  peti^ 
tlon  denied. 

Hawley  &  Hawley,  of  Boise,  for  plaintiff. 
T.  A.  Walters,  Atty.  Gen.,  and  A.  C.  Hind- 
man  and  X  P.  Pope,  Asst  Attya  Oen.,  for 
defendants. 


RICB,  X  This  Is  an  original  proceeding 
brought  tn  this  court  to  obtain  a  writ  of  re- 
view directed  to  the  state  board  of  equaliza- 
tion and  commanding  it  to  certify  to  this 
court  its  records  in  the  matter  of  the  assess- 
ment of  plaintiff's  property  in  the  state  of 
Idaho  for  the  year  1917. 

It  is  alleged  In  the  petition  that  the  order 
complained  of  was  made  In  the  month  of 
August,  1917.  The  petition  was  filed  in  this 
court  on  January  4,  1918.  An  alternative 
writ  was  issued,  and  the  defendants  have 
moved  to  quash  the  writ  and  to  set  aside  the 
order  upon  the  ground  that  the  petitioner 
was  guilty  of  laches,  in  that  It  bad  delayed 
an  unreasonable  length  of  time  in  making 
application  for  the  relief  sought. 

[1,2]  The  statute  does  not  limit  the  time 
within  which  a  writ  of  review  may  be  prose- 
cuted. Under  the  statutes  an  appeal  to  the 
Supreme  Court  must  be  taken  within  90 
days  after  the  entry  of  the  judgment  ap- 
pealed from.  In  the  absence  of  a  statute 
limiting  the  time  within  which  an  applica- 
tion for  writ  of  review  may  be  prosecuted, 
the  rule  is  that  it  must  be  applied  for  with- 
in a  reasonable  time,  which  will  be  deemed 
to  be  the  time  within  which  an  appeal  may 
be  taken  in  appealable  cases,  unless  for 
good  cause  shown  some  other  period  be  fixed. 

In  the  case  of  Spooner  v.  Seattle,  6  Wash. 
370,  33  Pac.  963,  it  is  said: 

"The  writ  of  certiorari  is  in  the  nature  of 
an  appeal,  and,  while  the  statute  does  not  fix 
the  time  within  which  the  ^rit  should  be  ap- 
plied for,  it  should  be  applied  for  within  a  rea- 
sonable time  after  the  act  complained  of  has 
been  done,  and  two  years  and  upward  was  not 
a  reasonable  time." 

And  In  the  case  of  State  v.  Superior  Court, 
56  Wash.  287,  105  Pac.  815,  it  is  said: 

"While  the  statute  fixes  no  time  within  which 
a  writ  of  review  must  be  applied  for,  we  have 
held  by  analogy  that  the  writ  must  be  applied 
for  within  the  time  fixed  for  taking  an  appeal." 

The  leading  case  in  California  is  that  of 
Keys  V.  Marin  County,  42  Cal.  252,  in  which 
the  court  said: 

"It  has  been  observed  already  that  in  the  case 
at  bar  nearly  two  years  were  permitted  to  elapse 
after  the  entry  of  the  order  complained  of  before 
application  was  made  for  the  writ.  An  appeal 
to  this  court  from  a  final  jadgment  of  a  dis- 
trict court  is  barred  by  the  lapse  of  one  year; 
and  we  are  of  opinion  that,  unless  circumstances 
of  an  extraordinary  character  be  shown  to  have 
intervened,  the  remedy  through  a  writ  of  certi- 
orari should  be  held  to  be  barred  by  the  lapse  of 
a  like  period  of  time." 

See  People  v.  Mayor  of  N.  T.,  2  HUl  (N. 
Y.)  9;  Thompson  v.  Multnomah  County,  2 
Or.  34;  Klmple  ▼.  Superior  Court,  66  Cal. 
136,  4  Pac.  1149;  Smith  v.  Superior  Court, 
97  Cal.  348,  32  Pac.  322;  Reynolds  v.  Superi- 
or Court,  64  Cal.  372,  28  Pac.  121;  Crosby  ▼. 
Probate  Court,  8  Utah,  51,  6  Pac.  552 ;  State 
V.  Superior  Court,  42  Wash.  884,  85  Pac.  673 ; 
State  V.  Superior  Court,  84  Wash.  663,  147 
Paa  408;  Detroit  V.  Murphy,  95  Mich.  631, 
55  N.  W.  441;    Petition  of  Tucker,  27  N.  H. 
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406;  People  v.  Commissioners,  82  N.  T.  506; 
Stedman  v.  Bradford,  3  PhUa.  (Pa.)  258;  Long 
v.  Railroad  Co.,  35  W.  Va.  333,  13  S.  B.  1010; 
State  T.  Milwaukee  County,  68  Wis.  4,  16  N. 
W.  21;  Hernandez  v.  Hutchison,  20  Porto 
Blco  Rep.  484 :   11  G  J.  146. 

While  this  question  has  not  been  passed 
upon  directly  by  the  Supreme  Court  of  this 
stajte,  It  has  been  decided  that  a  bill  of  re- 
view, by  analogy  to  an  appeal,  must  be 
brought  within  the  time  limit  for  prosecut- 
ing an  appeaL  Hyde  v.  Lamberson,  1  Idaho, 
538;  McMUlan  t.  Wooley,  6  Idaho,  36,  51 
Pac.  1029. 

The  petition  in  this  case  does  not  disclose 
drcumstances  of  a  special  nature  which  ro- 
qolre  an  extension  of  time. 

The  writ  will  be  quashed  and  the  petition 
denied.    Costs  awarded  to  the  defendaiits. 

BUDGE,  CL  J.,  and  MORQAN,  J.,  concur. 


(2S  Wyo.  sn) 

COOK  T.  ELMORE.     (No.  856.) 
(Supreme  Court  of  Wyoming.    March  18,  1918.) 

1.  EXECDTOBS   AND   ADMIITISTBATOSS   ®=3l31— 

Collection  or  Assets— Rbnts  and  Pxoirrs 

or  Real,  Estate. 
Under  Comp.  St.  1910,  |  5566,  providing 
that  an  executor  or  administrator  is  entitled  to 
the  possession  of  all  the  real  and  personal  es- 
tate of  the  decedent  and  to  receive  the  rente 
and  profits  of  the  real  estate  until  the  estate 
is  settled,  an  executrix  and  ancillary  adminis- 
tratriz  was  entitled  to  recover  the  rents  and 
profits  of  land  held  by  defendant  in  trust  for 
the  decedent  pending  the  settlement  of  the  es- 
tate. 

2.  limiTATioN  or  Actions  «=>103  (2)— Aooeu- 
Ai.  or  Causx— Tbust. 

Umitations  do  not  run  in  favor  of  a  trus- 
tee of  an  express  trust  until  he  has  taken  some 
action  amounting  to  a  repudiation  of  the  trust, 
as  his  possession  is  the  possession  of  the  cestui 
que  trust,  and  is  not  adverse. 
8.  Limitation  or  Actions  «=»102(3)— Accbit- 

At.  or  Cause— Tbust. 
Ordinarily  limitations  run  In  favor  of  a 
trustee  under  a  constructive  or  resulting  trftst 
from  the  time  the  act  occurs  which  creates  the 
trust,  but  this  general  rxile  is  subject  to  an  ex- 
ce^tiOD,  appUcable  where  the  cestui  que  trust 
is  in  possession,  and  the  trustee  has  done  noth- 
ing inconsistent  with  the  recognition  of  the 
trust  or  has  not  asserted  an  adverse  claim. 
4.  tiiMiTATiON  OF  Actions  «=>102(7)— Acobu- 

AL  or  Causb— Tbust. 
Where  defendaiit,  who  was  E.'s  foreman, 
pardiased  land  in  his  own  name  with  E.'s  mon- 
ey, which  was  thereafter  used  in  conducting 
E.s  stock-raising  and  ranching  business  untU 
the  formation  of  a  partneiehip  between  E.  and 
defendant,  and  by  the  partnership  under  a  lease 
from  E.  from  that  time  until  E.'s  death,  and 
the  lease  provided  for  the  payment  of  rent  to 
E.,  but  contained  nothing  as  to  any  land  of  de- 
fendant, and  defendant  never  asserted  any  ad- 
verse claim  until  after  E.'s  death,  limitations 
did  not  run  In  defendant's  favor  until  that  time. 
&  EXECUTOBS  AND  Administbatobs  «=>129(1) 

—   Estabushhent   and   BNroBCEUENT   or 

TBCBT8— RiOHT  to    SCE. 

Under  Comp.  St.  1910,  |  6727,  providing 
that  land  shall  descend  subject  to  the  payment 
of  the  debts  of  the  decedent  to  the  persons  there- 
in specified,   and  section  6562,   providing  that 


actions  for  the  recovery  of  property,  real  or 
personal,  or  for  the  possession  thereof,  and  all 
actions  founded  upon  contracts,  may  be  main- 
tained by  and  against  executors  and  adminis- 
trators, in  all  cases  in  which  they  might  have 
been  maintained  by  or  against  the  decedent,  an 
executor  or  administrator  as  such  has  no  title 
to  the  real  estate  of  a  decedent,  and  cannot  sue 
to  establish  a  resulting  trust  and  compel  the 
conveyance  of  the  land. 

Error  to  District  Court,  Ciampbell  County; 
0.  H.  Panqelee,  Judge. 

Action  by  Lydia  B.  Elmore,  as  executrix 
and  administratrix  of  Mike  Elmore,  deceas- 
ed, against  Claude  K.  Cook.  Judgment  for 
plaintifT,  and  defendant  brings  .error.  Af- 
firmed In  part,  and  reversed  and  remanded 
in  part 

La  Fleiche  &  Diefenderfer,  of  Sheridan, 
and  Don  L.  Wakeman,  of  Gillette,  for  plain- 
tlff  in  error.  Mets  &  Sachett,  of  Sheridan, 
for  defendant  in  error. 

BEARD,  J.  Lydla  H.  Elmore,  as  execu- 
trix of  the  will  of  Mike  Elmore,  deceased, 
and  as  administratrix  of  the  estate  of  said 
Mike  Elmore,  deceased,  brought  an  action 
against  Claude  K.  Cook,  alleging,  in  sub- 
stance, in  her  petition,  that  Mike  Elmore 
died  on  the  10th  day  of  May,  1910,  leaving  a 
will  which  was  duly  admitted  to  probate  in 
the  state  of  New  Tork  June  9,  1910,  and 
that  on  June  10,  1910,  letters  testamentary 
and  of  administration  were  issued  to  said 
Lydla  H.  Elmore  as  executrix  of  said  will, 
and  that  the  administration  o^  said  estate 
in  the  state  of  New  York  Is  still  pending; 
that  said  wUl  was  duly  probated  in  the  dis- 
trict court  of  Campbell  county,  Wya,  August 
4,  1913,  and  ancillary  letters  testamentary 
and  of  administration  were  issued  to  her  for 
the  administration  of  said  estate  in  Wyo- 
ming; that  she  duly  qualified  and  is  still  act- 
ing as  such;  that  In  1901  said  Mike  Elmore 
employed  and  directed  the  said  Cook  to  pur- 
chase for  blm  certain  lands  situated  In  said 
Campbell  county,  and  In  pursuance  of  said 
arrangement  said  Cook  purchased  said  lands 
and  received  a  deed  therefor  November  21, 
1901,  which  deed  was  duly  recorded  In  the 
office  of  the  county  clerk,  and  ex  o£9clo  regis- 
ter of  deeds  in  said  county;  that  said  lands 
were  purchased  for  and  with  the  funds  of 
said  Mike  Elmore,  and  that  the  deed  should 
have  been  taken  In  his  name,  but  was  erro- 
neously taken  in  the  name  of  said  C!ook ;  that 
the  money  for  the  recording  of  said  deed  and 
for  the  payment  of  the  taxes  on  said  land, 
until  the  time  of  his  death,  was  furnished 
by  said  Elmore;  that  since  his  death  the 
taxes  have  been  paid  by  plaintiff;  that  froqa 
November,  1901,  until  the  time  of  his  death 
said  Mike  Elmore  occupied  and  used  said 
lands;  that  after  the  death  of  said  Mike  El- 
more the  said  Oook,  without  the  consent  of 
plalntifr,  or  the  heirs  of  said  Mike  Elmore, 
deceased,  wrongfully  entered  into  possession 
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of  said  lands  and  excluded  plaintiff  therefrom, 
and  still  continues  bo  to  do,  and  claims  to  be 
the  absolute  owner  thereof,  and  has  had  the 
use  and  benefit  of  said  lands  since  May  10, 
1910;  that  said  Mike  Elmore  did  not  know 
that  the  deed  to  said  land  was  taken  in  the 
name  of  said  Cook,  and  that  as  soon  as 
plalntlfT  learned  that  Cook  claimed  said 
land,  and  at  her  first  opportunity  after  her 
said  apix)lntment,  she  brought  the  action  "to 
compel  the  conveyance  of  said  land  by  the 
defendant  to  the  plaintiff  and  to  decree  the 
title  of  said  lands  to  and  in  the  said  estate" ; 
that  the  reasonable  rental  yalue  of  said  land 
is  about  $150  per  annum,  and  that  plaintiff 
has  been  damaged  by  the  wrongful  with- 
holding of  said  lands  by  defendant  in  the 
sum  of  $600,  no  part  of  which  has  been  paid; 
that  the  title  of  record  of  said  lands  still 
continues  in  the  name  of  defendant;  and 
that  there  are  no  incumbrances  of  record 
against  the  same,  or  known  to  plaintiff.  The 
plaintiff  prayed — 

"judgment  against  the  defendant  that  the  de- 
fendant be  required  to  execute  a  good  and  suffi- 
cient conveyance  of  the  said  lands  to  this 
plaintiff,  and  in  case  of  failure  thereof  that  the 
said  lands  be  decreed  by  the  court  to  this  plain- 
tiff, and  that  the  plaintiff  have  judgment  against 
the  defendant  for  $600  damages,  and  the  costs 
of  this  action,  and  for  such  other  and  further 
relief  as  in  equity  this  plaintiff  may  be  entitled 
to  receive." 

The  action  was  commenced  August  9, 1913. 
A  general  demurrer  was  filed  to  the  petition, 
wbi'>h  was  overruled,  and  defendant  answer- 
ed. In  his  answer  defendant  denied  that 
the  ivtd  was  purchased  by  him  under  any  ar- 
ranKbi-fnt  with  Mike  Elmore,  or  with  his 
funJH  LHit  alleged  that  he  purchased  the 
same  v»id  his  own  money  and  for  his  own 
use  and  benefit;  that  he  was  the  absolute 
vwner  of  said  land,  and  had  been  in  the 
peaceable,  open,  and  undisputed  possession 
•f  the  8«me  since  he  purchased  the  same, 
KovembeJ  21,  1901;  admitted  that  Mike  El- 
more used  said  lands  for  grazing  purposes, 
but  allegcWI  that  said  use  was  in  considera- 
tion of  the  payment  of  the  taxes  thereon  by 
said  EUmoivj ;  admitted  that  he  had  excluded 
plaintiff  fi«im  said  lands  since  Sept^nber  5, 
1911;  denied  that  the  rental  value  of  said 
land  was  ;|U50  per  annum;  denied  that  the 
deed  to  said  land  was  erroneously  taken  in 
his  name.    Defendant  further  pleaded: 

"That  the  cause  of  action  sued  upon,  set  forth, 
and  allegeJ  in  plaintiff's  petition  did  not  ac- 
crue within  four  years  immediately  preceding 
the  commencement  of  plaintiff's  action. ' 

Plaintiff  replied,  and  denied  the  affirma- 
tive allegations  of  the  answer.  The  forego- 
ing summary  of  the  pleadings,  we  think,  suf- 
ficiently presents  the  Issues. 

The  case  was  tried  to  the  court,  and  the 
following  findings  of  fact  were  made  by  the 
court  (omitting  the  preliminary  statements): 

It  "finds  generally  in  favor  of  the  plaintiff 
and  against  the  defendant  upon  the  issues  join- 
ed  berein.  The  court  finds  that  the  facts  set 
out  in  the  plaintiff's  petition  are  true,  and 
that  Lydia  H.  Elmore,  as  executrix  of  the  estate 


of  Mike  Elmore,  deceased,  and  as  heir  and 
sole  devisee  of  Mike  Elmore,  deceased,  is  the 
equitable  owner  of  the  lands  described  in  the 
plaintiff's  petition  herein  and  hereinafter  set 
forth  in  this  decree,  and  that  the  defendant, 
Claude  K.  Cook,  holds  the  legal  title  to  said 
lands  in  trust  for  the  heirs  and  devisees  of 
Mike  Elmore,  deceased,  and  that  he  should  be 
required  by  the  decree  of  this  court  to  make 
conveyance  of  the  legal  title  to  said  lands  and 
premises  to  Lydia  H.  Elmore,  as  heir  and  sols 
devisee  of  said  Mike  Elmore,  deceased." 

Whereupon  the  court  rendered  the  follow- 
ing decree: 

"It  is  therefore  hereby  ordered,  adjudged,  and 
decreed  that  Lydia  H.  Elmore,  as  executrix  of 
the  last  will  and  testament  of  Mike  Elmore, 
deceased,  and  as  heir  and  sole  devisee  of  said 
Mike  Elmore,  deceased,  is  the  owner  in  fee 
simple  of  the  lands  and  premises  described  iu 
plaintiff's  petition,  and  that  the  defendant, 
Claude  K.  Cook,  holds  the  naked  legal  title  to 
said  lands  and  premises  in  trust  for  said  Lydia 
H.  Elmore,  as  heir  and  sole  devisee  of  said 
Mike  Elmore,  deceased,  which  said  lands  and 
premises  are  described  as  follows,  to  wit:  [De- 
scribing the  lands.]  it  is  further  ordered,  ad- 
judged, and  decreed  that  the  said  defendant, 
Claude  K.  Cook,  be,  and  he  is  hereby,  directed 
and  required  to  convey  by  good  and  sufficient 
deed  to  the  said  Lydia  H.  Elmore  the  said 
above-described  premises  and  real  estate  and 
the  whole  thereof,  together  with  all  the  im- 
provements, ditches,  and  water  rights  and 
hereditaments  thereunto  belonging  or  in  any 
wise  appertaining;  the  said  deed  to  be  made, 
executed,  and  delivered  by  the  said  defendant, 
Claude  K.  Cook,  to  the  said  Lydia  H.  Elmore 
within  ten  days  from  the  entry  of  this  decree, 
and  in  failure  thereof  this  decree  shall  stand 
as  a  transfer  of  tlie  said  title  of  said  premises 
to  the  said  Lydia  H.  Elmore  in  fee  simple. 

"It  is  further  hereby  ordered  and  adjudged 
that  the  plaintiff.  Lydia  H.  Elmore,  as  executrix 
of  the  estate  of  Mike  Elmore,  deceased,  and  as 
administratrix  of  said  estate,  have  and  recover 
of  and  from  the  defendant,  Claude  K.  Cook, 
$450  dmonj^es  sustained  by  her  for  the  wrong- 
ful witl-liolding  of  said  lands  and  her  costs  here- 
in, taxi'.;  nt  $184.65,  and  that  she  have  execu- 
tion therefor.  To  all  of  which  decree  and 
Judgment  the  defendant  excepts." 

A  motion  for  a  new  trial  was  filed  by  de- 
fendant, and  by  the  court  denied.  Defend- 
ant brings  error. 

The  petition  contains  but  one  count;  but 
plaintiff  prayed  not  only  for  the  recovery 
of  the  rents  and  profits  of  the  land  during  the 
time  she  alleges  she  was  wrongfully  kept  out 
of  possession,  but  also  that  it  be  decreed  that 
the  defendant  holds  the  legal  title  in  trust, 
and  that  he  be  required  to  convey  the  legal 
title  to  the  plaintiff;  and  that  appears  to 
have  been  the  theory  upon  which  the  case 
was  tried  and  determined.  The  contentions 
of  counsel  for  plaintiff  In  error  are  that  the 
action  was  barred  by  the  statute  of  limita- 
tions, but.  If  not  so  barred,  that  the  findings. 
Judgment,  and  decree  of  the  district  court 
are  not  supported  by  sufficient  evidence. 

It  appears  that  from  about  1896  to  Jan- 
uary 1,  1910,  Mike  Elmore  was  engaged  In 
the  stock-raising  and  ranching  business  In 
Wyoming,  and  that  the  defendant.  Cook,  was 
his  foreman  or  manager,  handled  the  funds, 
sold  and  received  the  money  for  stock  sold, 
and  paid  the  expenses  of.  conducting  the  bust- 
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ness  from  money  so  received  or'  fnmished 
by  Elmore,  Cook  receiving  a  salary  for  his 
services.  The  land  in  dispute  was  inclosed 
with  other  lands,  and  occupied  and  used  In 
condQcting  the  business;  but  Just  when  it 
was  so  inclosed  does  not  satisfactorily  ap- 
pear. On  Jannary  1,  1910,  Klmore  and  Cook 
entered  Into  a  written  agreement  of  copart- 
nership for  the  purpose  of  "carrying  on  a 
ranching  business  on  the  ranch  of  M.  Elmore 
near  Gillette,  Wyo.,"  and  further  providing: 
"That  M.  Elmore  leases  to  Elmore  and  Cook 
the  aforesaid  ranch  for  a  term  of  five  years 
for  one  thousand  dollars  per  year." 

From  that  time  nntil  the  death  of  Elmore 
the  land  In  dispute  continued  to  be  occupied 
and  used  with  the  other  lands  in  the  inclosure 
In  the  same  manner  in  which  it  had  been  oc- 
cupied and  used  by  Elmore  prior  to  the 
formation  of  the  partnership,  no  change  be- 
ing made  in  that  respect  at  the  time  it  was 
purchased  and  deeded  to  Cook.  The  partner- 
ship agreement  further  provided  that  Elmore 
should  pay  for  any  Improvements  made  upon 
the  ranch  in  the  way  of  ditches  and  reservoirs 
and  for  plowing.  No  land  belonging  to  Cook 
is  mentioned  in  the  agreement.  Cook  pur- 
chased the  land  November  21,  1901,  through 
one  Mllo  Adams,  and  charged  the  purchase 
price,  $425,  to  Elmore  in  his  accounts,  and  it 
was  paid  by  Elmore.  The  fee  for  recording 
the  deed  and  the  taxes  on  the  land  thereafter 
were  paid  and  charged  by  Cook  to  Elmore. 
There  was  some  testimony  that  Cook  had 
stated  that  the  deed  was  erroneously  made  to 
him  Instead  of  to  Elmore.  There  was  also 
testimony  to  the  effect  that  XSmore  had  stat- 
ed, in  his  lifetime,  that  the  land  belonged  to 
Cook.  It  does  not,  however,  otherwise  appear 
that  Elmore  had  actual  notice  or  knowledge 
that  the  title  to  the  land  was  taken  In  the 
name  of  Cook,  or  any  notice  other  than  that 
imparted  by  the  record.  We  have  not  at- 
tempted to  set  out  all  of  the  evidence,  but, 
considering  it  as  a  whole,  we  think  It  suffi- 
cient, as  between  the  parties  to  this  action, 
to  sustain  the  finding  of  the  district  court 
that  Cook  held  the  legal  title  in  trust  for 
Elmore,  and  that  plaintiff  was  entitled  to  re- 
cover the  rents  and  profits  of  the  land  pend- 
ing the  settlement  of  the  estate  of  Mike  El- 
more, deceased. 

[1]  The  statute  (section  S556,  Comp.  Stat 
1910)  provides  tliat  the  executor  or  adminis- 
trator Is  entitled  to  the  possession  of  all  the 
real  and  personal  estate  of  the  decedent,  and 
to  receive  the  rents  and  profits  of  the  real 
estate  until  the  estate  is  settled.  Therefore 
the  money  Judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  should  be  affirmed, 
nnless  the  action  was  barred  by  the  statute 
ot  limitationB. 

[2-4]  It  Is  well  settled  that  the  statute  of 
limitations  does  not  run  in  favor  of  a  trustee 
of  an  express  trust  until  he  has  taken  some 
action  which  amounts  to  a  repudiation  of  the 
trust;  the  reason  assigned  for  the  rule  being 
tbat  the  possession  of  the  trustee  while  car- 


rying out  the  purposes  of  the  trust  Is  deemed 
the  possession  of  the  cestui  que  trust,  and 
the  holding  by  the  trustee  Is  not  adverse. 
The  rule,  however,  is  different  with  respect 
to  constructive  or  resulting  trusts;  the  gen- 
eral rule  in  such  cases  being  that  the  statute 
commences  to  run  from  the  time  the  act  oc- 
curs which  creates  the  trust,  or,  in  other 
words,  when  the  cestui  que  trust  could  bring 
an  action  to  enforce  the  trust,  and  that  no 
repudiation  of  the  trust  by  the  trustee  is 
necessary  to  start  the  running  of  the  statute. 
But  to  that  general  rule  there  is  a  well  de- 
fined and  recognized  exception,  viz.  when 
the  cestui  que  trust  is  In  possession,  and  the 
trustee  has  done  nothing  inconsistent  with  a 
recognition  of  the  trust,  or  has  not  asserted 
an  adverse  claim.  In  Lakin  v.  Sierra  Buttes 
G.  M.  Co.  (C.  C.)  25  Fed.  337,  Judge  Sawyer 
said: 

"Upon  well-settled  principles  of  law  the  stat- 
ute does  not  be|;in  to  run  against  a  cestui  que 
trust  in  possession  until  the  date  of  his  ouster 
therefrom,  no  matter  whether  the  trust  be  ex- 
press or  implied." 

And  the  same  rule  was  approved  and  fol- 
lowed in  Norton  v.  Mct)evit,  122  N.  C.  755,  30 
S.  E.  24;  Barroilhet  t.  Anspacher,  68  Cal. 
116,  8  Pac.  804;  Flanner  v.  Butler,  131  N.  O. 
155,  42  S.  B.  547;  Lufkin  v.  Jakeman,  188 
Mass.  528,  74  N.  E.  933;  Boyd  v.  Boyd,  163. 
lU.  611,  45  N.  E.  lia 

In  this  case  the  land  was  used  in  conduct- 
ing Elmore's  business  from  the  time  the  deed 
to  Cook  was  executed  until  the  formation  of 
the  partnership,  and  by  the  partnership  from 
that  time  untU  after  the  death  of  Elmore. 
When  the  written  agreement  of  copartnership 
was  entered  into  it  provided  for  the  payment 
of  rent  for  Elmore's  land,  but  contained  noth- 
ing as  to  any  land  of  Cook;  and  there  is  no 
competent  evidence  in  the  record  of  any  ad- 
verse claim  by  Cook  until  after  Elmore's 
death.  Such  being  the  situation,  even  if  the 
four-year  statute  of  limitations  pleaded  is 
applicable,  four  years  had  not  run  since  Cook 
asserted  an  adverse  claim,  and  the  action  to 
recover  the  rents  and  profits  was  not  barred. 

[I]  The  only  remaining  question  in  the  case 
arises  on  the  finding  of  the  court  "that  Lydla 
H.  Elmore,  as  executrix  of  the  estate  of  Mike 
Elmore,  deceased,  and  as  heir  and  sole  dev- 
isee of  Mike  Elmore,  deceased,  is  the  equit- 
able  owner  of  the  lands  descrlued  in  the  plain- 
tiff's petition,"  and  decreeing  that  Lydla  H. 
Elmore,  as  executrix  of  the  last  will  and 
testament  of  Mike  Elmore,  deceased,  and 
as  heir  and  sole  devisee  of  said  Mike  Elmore, 
deceased,  is  the  owner  in  fee  simple  of  said 
lands,  and  requiring  Claude  K.  Cook  to  con- 
vey said  lands  to  said  Lydla  H.  Elmore, 
Upon  the  death  of  Mike  Elmore  whatever 
title,  if  any,  which  he  had  to  the  land  in  con- 
troversy, either  passed  by  his  will  to  some 
devisee  or  devisees,  or,  if  not  devised,  then 
it  descended  to  his  heirs,  subject  to  the  pay- 
ment of  his  debts.  Section  6727,  Comp.  Stat 
1010.     In  this  case  the  will  was  not  Intro- 
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duced  In  evidence^  It  la  not  alleged,  nor  Is 
there  any  evidence  In  the  record  of  any  kind 
showing  or  tending  to  show,  what  disposition 
of  the  land  In  question,  or  of  any  of  his  prop- 
erty, Mike  Mmore  made  by  his  will.  It  inci- 
dentally appears  in  the  testimony  that  Lydia 
H.  Elmore  is  the  widow  of  deceased,  but  it 
also  ai^iears  that  he  had  at  least  one  son 
who  survived  him,  and  who  testified  as  a 
witness  In  the  case.  How  the  court  could  find 
from  the  evidence  in  this  record  that  Lydla 
H.  Elmore,  as  executrix,  and  as  heir  and  sole 
devisee,  is  the  equitable  owner  of  the  land, 
we  are  at  a  loss  to  understand.  So  far  as  the 
record  discloses,  she  acquired  no  title  as  ex- 
ecutrix, and  as  administratrix  no  title  to  the 
real  estate  of  deceased  vested  in  her.  True, 
she  had,  in  either  case,  the  right  to  the  pos- 
session of  the  real  estate  owned  by  Mike  El- 
more at  the  time  of  his  death;  but  the  title 
passed  to  the  devisee  or  heirs  at  the  instant 
of  his  death.  The  plaintiff,  in  her  capacity  as 
executrix  o^  administratrix,  in  which  she 
sues,  could  not  maintain  an  action  to  estab- 
lish and  enforce  such  a  trust  as  is  here  al- 
leged and  to  require  the  legal  title  to  be 
conveyed  to  her.  The 'statute  (secticm  5562, 
Comp.  Stat  1910)  provides: 

"Actions  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession  thereof, 
and  all  actions  founded  upon  contracts,  may  be 
maintained  by  and  against  executors  and  admin- 
istrators, in  all  cases  in  which  the  same  might 
have  been  maintained  by  or  against  their  re- 
spective testators  or  intestates." 

It  Is  well  known  that  onr  probate  statutes 
were  taken  directly  from  the  statutes  of  Cali- 
fornia In  force  at  the  time  of  the  adoption 
of  our  Code  of  Probate  Law  and  Procedure  In 
January,  1891.  As  early  as  1881  the  Supreme 
Court  of  California  had  construed  the  sec- 
tion last  above  quoted  in  the  case  of  Janes  v. 
Throckmorton,  57  CaL  368.  In  that  case  the 
action  was  brought  by  the  heirs  of  the  de- 
ceased, and  it  was  objected  that  they  were 
not  the  proper  parties,  aud  that  the  action 
should  have  been  brought  by  the  adminis- 
trator under  the  provisions  of  the  statute.  It 
was  held  that  the  statute  did  not  confer  upon 
the  administrator  the  power  to  compel  a 
conveyance  of  the  title  to  himself.  The  court 
said: 

"The  present  action  is  brought  to  establish 
a  trust,  and  to  compel  defendant  to  convey  the 
legal  title  to  real  estate  to  the  plaintiffs  as  heirs 
at  law  of  Janes.  On  his  death  his  title,  then  an 
equity,  passed  to  the  heirs,  as  was  held  in  the 
cases  last  cited;  and  unless  it  can  be  maintain- 
ed, which  we  think  cannot  be  done,  that  the 
administrator  is  entitled  under  our  statute  to 
have  the  title  to  the  property  conveyed  to  him, 
it  would  seem  clear  that  he  is  not  the  proper 
party  to  bring  this  action." 

The  decision  In  that  case  was  cited,  aiH)roT- 
ed,  and  followed  in  Field  v.  Andrada,  106  Cal. 
107,  39  Fac.  323.  See,  also,  Johnston  v.  John- 
ston, 173  Mo.  91,  73  S.  W.  202,  61  Ia  R.  A.  166, 
96  Am.  St  Rep.  486. 

The  reason  for  the  rule,  we  think,  is  obvi- 


ous. The  executor  or  administrator,  as  such. 
Is  vested  with  no  title  to  the  real  estate  of 
the  deceased,  and  if  such  an  action  could  be 
maintained,  it  would  not  unite  the  legal  and 
equitable  title.  The  only  effect  would  be  to 
substitute  one  trustee  for  another,  and  that 
without  the  consent  of  the  cestui  qae  trust, 
the  real  naity  in  interest  and  not  a  party  to 
the  action.  On  that  branch  of  the  case  the 
petition  fails  to  state  facts  sufficient  to'  con- 
stitute a  cause  of  action.  It  is  not  sufficient 
to  state  facts  sufficient  to  constitute  a  canse 
of  action  in  favor  of  some  one  against  a  de- 
fendant but  the  facts  stated  must  constitute 
a  cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant  Railroad  Co.  v.  City 
of  Bellalre,  67  Ohio  St  297,  65  N.  B.  1007; 
McKenney  v.  Mlnahan,  119  Wis.  651, 97  N.  W. 
489. 

For  the  reasons  above  stated,  the  decree  of 
the  district  court  that  Lydla  H.  Elmore,  as 
executrix  of  the  last  will  and  testament  of 
Mike  Elmore,  deceased,  and  as  heir  and  sole 
devisee  of  said  Mike  Elmore,  deceased,  is  the 
owner  in  fee  simple  of  the  lands  in  controver- 
sy, and  that  defendant,  Cook,  holds  the  naked 
legal  title  thereto  in  trust  for  her  as  heir  and 
sole  devisee,  and  requiring  defendant  Cook, 
to  convey  the  land  to  her,  and  on  his  failure 
to  do  so,  the  decree  to  stand  as  a  transfer  to 
her  of  tile  title  to  the  land  In  fee  simple,  is 
erroneous. 

The  judgment,  in  so  far  as  It  awards  judg- 
ment in  favor  of  plaintiff  against  defendant 
for  the  rents  and  profits  of  the  land,  is  affirm- 
ed. In  so  far  as  It  decrees  the  plaintiff  to  be 
the  equitable  owner  of  the  land  and  requires 
defendant  to  convey  to  her,  or  attempts  to 
vest  the  title  in  her  by  the  decree.  It  is  re- 
versed. The  case  will  be  remanded  to  the  dis- 
trict court,  with  directions  to  vacate  and  set 
aside  the  decree  which  vests  the  title  in  Lydla 
H.  Elmore,  and  for  further  proceedings  not 
Inconsistent  with  this  opinion.  The  case  be- 
ing affirmed  in  part  and  reversed  in  part,  the 
plaintiff  in  error  will  be  allowed  his  costs  in 
this  court  except  costs  of  his  brief. 

Affirmed  in  part  and  reversed  in  part 

POTTER,  a  J.,  and  BLTDBNBURGH,  J., 

concur. 

(25  Wyo.  406) 
ESSELSTYN  t.   OWL  CREEK  COAL  CO. 
(No.  930.) 

(Supreme  Court  of  Wyoming.  March  18, 1918.) 
Appeat.  ano  Erbob  «=>407(2)  —  Sbbvicb  or 

SUUMONS  IN  EBBOB  —  "CoHUENCEMENT  OF 

Pboceedinob  in  Ebbob." 
An  original  summons  in  error,  not  served 
before  return  day,  confers  no  jurisdiction,  nor 
does  the  filing  of  a  praecipe  for  an  alias  sum- 
mons and  service  of  the  summons  more  than 
60  days  after  the  filing  of  the  petition  in  error 
constitute  the  commencement  of  proceedings  in 
error,  under  Comp.  St  1910,  {  5111,  as  amend- 
ed by  Laws  1917,  c.  70,  prescribing  procedure 
to  obtain  review. 
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Brror  to  District  Court,  Hot  Springs  Coun- 
ty; P.  W.  Meu,  Judge. 

Action  between  E.  E3.  Esaelstyn  and  tbe 
Owl  Creek  Coal  Company,  a  corporation. 
Judgment  for  the  latter,  and  the  former 
brings  error.  Motions  to  quash  the  service 
of  the  original  summons  in  error  and  the 
alias  summons  in  error.  Motions  granted, 
and  proceedings  dismissed. 

Ooddard  &  Clark,  of  BiUlngs,  Mont,  for 
plaintiff  in  error.  C.  A.  Kutcher,  of  Sheri- 
dan, and  C.  A.  Zarlng,  of  Basin,  for  defend- 
ant in  error. 

BCARD,  J.  Tbe  petition  in  error  In  this 
case  was  filed  December  10,  1917.  Prsexdpe 
for  summons  in  error  was  filed,  and  sum- 
mcHis  in  error  Issued  tbe  same  day  and  made 
returnable  on  or  before  January  10,  1918. 
Service  of  said  summons  was  made  January 
24,  1918,  and  returned  and  filed  January  28, 
1918.  Prtedpe  for  alias  summons  in  error 
was  filed  February  23,  1918,  and  alias  sum- 
mons In  error  was  Issued  on  that  day  and 
made  returnable  on  or  before  March  25, 
1918,  was  served  February  25,  1918,  and  re- 
turned and  filed  February  27,  1918.  Defend- 
ant In  error,  appearing  specially  for  that 
purpose,  has  submitted  motions  to  quash  tbe 
service  of  the  original  summons  in  error,  for 
the  reason  that  it  was  not  served  until  after 
the  return  day;  also  to  quash  the  alias  sum- 
mons in  error  for  the  reason  that  it  was  not 
issued  or  served  until  more  than  60  days 
after  the  filing  of  tbe  petition  in  error. 
Chapter  70,  S.  L.  1917,  amending  and  re-en- 
acting section  6111,  Comp.  Stat  1910,  pro- 
vides: 

*Trhe  proceeding  to  obtain  snch  reversal,  va- 
cation, or  modification,  shall  be  by  petition  in 
error  filed  in  the  court  having  power  to  make 
the  reversal,  vacation  or  modification,  and  set- 
ting forth  tbe  errors  complained  of.  There  shall 
also  be  filed  at  the  same  time  a  pnscipe  for 
summons,  or  the  afSdavit  hereinafter  provided 
for,  or  both  as  the  case  may  be.  Thereupon  a 
Bnmimons  shall  issne  and  be  served  in  the  man- 
ner provided  by  law  for  the  service  of  summons 
in  civil  actions,  and  service  on  the  attorney  of 
record  In  the  original  case  shall  be  sufficient 
Summons  shall  be  made  returnable  thirty  days 
after  its  date  unless  said  date  would  fall  on 
Snnday  or  on  a  legal  holiday  in  which  case  it 
shall  be  made  returnable  on  the  next  succeeding 
secular  or  business  day.  *  *  *  If  service  is 
not  procured  on  said  summons,  a  like  alias  sum- 
mons shall  be  issued  upon  tbe  filing  of  a  precipe 
therefor.  To  constitute  the  commencement  of 
such  proceedings  in  error  service  of  summons 
must  be  made  within  sixty  days  from  tbe  filing 
of  the  petition  in  error.  •  *  •  When  serv- 
ice of  sammons  or  publication  of  notice  is  made, 
as  above  provided,  the  proceedings  in  error  shall 
be  deemed  commenced  as  of  the  date  of  filing 
the  petition  in  error." 

It  Is  only  necessary  to  refer  to  the  statute 
above  quoted  for  authority  to  grant  the  mo- 
tlons  in  this  case.  The  original  summons, 
not  having  been  served  during  the  life  of 
the  writ  conferred  no  Jurisdiction  of  the 
person   of  the  defendant  in   error.    "After 


the  return  day  a  writ  loses  Its  vitality,  and 
service  made  thereafter  is  a  nullity,  confer- 
ring no  jurisdiction  over  the  person  so  serv- 
ed." 1  Enc.  P.  *  P.  600,  and  note  2.  And. 
as  the  precipe  for  the  alias  summons  was 
not  filed,  and  the  summons  was  not  Issued  or 
served  until  more  than  60  days  after  the  fll* 
tng  of  the  petition  in  error,  such  summons 
and  service  did  not  according  to  the  plain 
language  of  the  statute,  constitute  the  com- 
mencement of  proceedings  in  error,  based  up- 
on such  petition,  and  said  summons  should 
be  quashed.  The  motions,  therefore,  will  be 
granted,  and  the  service  of  the  original  sum- 
mons, and  tbe  alias  summons  will  be  quash- 
ed. And  Inasmuch  as  the  time  within  which 
service  of  a  summons  based  upon  petition 
in  error  now  on  file  has  expired  and  as  serv- 
ice made  hereafter  would  not  constitute  the 
commencement  of  those  proceedings  in  error, 
it  is  further  ordered  by  the  court  on  Its  own 
motion  that  said  proceedings  in  error  be  dis- 
missed. 

Service  of  original  siunmons  and  alias 
summons  quashed,  and  proceedings  in  error 
dismissed. 

POTTER,  C.  J.,  and  BLTDBNBUEGH,  J., 

concur. 

(26  Wjro.   4M) 

OAUSINS   T.    WXOMINO   COAL   MINING 
CO.  et  aL    (Na  908.) 

(Supreme  Court  of  Wyoming.    March  18,  1918.) 

1.  Mastkb  and  Skbtart  «s»232  —  Isjubos 

TO  SKEVAMT — SCOFB  Of  DUTIES. 

Recovery  could  not  be  had  for  the  deatii  of 
a  servant,  whose  duty  it  was  to  turn  off  electric- 
ity with  a  stick  and  not  to  repair  apparatus, 
who  was  killed  while  attemptlni^  to  fix  a  switch, 
especially  where  he  had  been  instructed  to  do 
something  else  at  the  time. 

2.  Tbiai.  «s>169  —  DiBBOTiiro  VBaniOT— Bti- 

DENCK. 
Where  it  clearly  appears  to  the  trial  court 
that  giving  the  evidence  its  full  probative  force, 
together  with  all  reasonable  inferences  dedud- 
ble  therefrom,  it  fails  to  establish  a  claim  or 
defense,  it  is  the  dutv  of  the  court  to  so  instruct 
the  jury. 

.Etror  to  District  Court  Sheridan  County; 
C.  B.  Parmelee,  Judge. 

Action  by  Edward  G.  Calkins,  administra- 
tor of  the  estate  of  Myron  Chamberlain,  de- 
ceased, against  the  Wyoming  Coal  Mining 
Company,  a  corttoration,  and  the  Sheridan 
County  Electric  Company,  a  corporation. 
Judgment  for  defendants  on  directed  ver- 
dicts, and  plalntifT  brings  error.    Aifirmed. 

Fred  H.  Free,  of  Sioux  City,  Iowa,  and  Fred 
H.  Blume,  of  Sheridan,  for  plaintiff  in  error. 
Charles  A.  Kutcher  and  D.  P.  B.  Marshall, 
both  of  Sheridan,  for  defendants  in  error. 

BEARD,  J.  Tbe  plaintiff  in  error  brought 
an  action  against  the  defendants  in  error  to 
recover  damages  for  the  death  of  Myron 
Chamberlain,   alleged   to   have  been   caused 
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by  the  negligence  of  defendanta  At  tbe  close 
of  plalntUC'8  evidence,  the  court  granted  tbe 
motions  of  each  of  tbe  defendants  for  a  di- 
rected verdict  The  court  thereupon  Instruct- 
ed tbe  jury  to  return  a  verdict  in  favor  of 
each  of  tbe  defendants,  which  was  done,  and 
Judgment  was  entered  accordingly.  Plain- 
tiff brings  error. 

The  defendant  Sheridan  County  Electric 
Company  was  engaged  in  tbe  business  of  gen- 
erating, selling,  and  distributing  electricity 
for  lights  and  power,  and  at  the  time  of  tbe 
accident  complained  of  was  furnishing  elec- 
tricity over  Its  wires  to  defendant  the  Wy- 
oming Coal  Mining  Company  at  a  certain  sub- 
station owned  and  operated  by  tbe  coal  com- 
pany. At  tbe  time  Chamberlain  met  with 
death,  be  was,  and  for  some  time  prior  there- 
to had  been,  in  tbe  employ  of  the  coal  com- 
pany as  a  laborer  caring  for  said  substtatlon 
and  the  machinery  and  appliances  therein, 
which  nutcbinery  and  appliances  consisted  of 
certain  wires,  insulators,  transformers,  con- 
verters, switches,  etc.  Plaintiff  alleged,  in 
substance,  in  his  petition:  That  said  sub- 
station was  defectively  constructed  and  main- 
tained, In  that  the  building  was  constructed 
of  sheet  iron  and  that  the  line  wires  entering 
the  building  and  connecting  with  certain 
switches  were  placed  not  more  than  14  inches 
from  a  certain  Iron  pipe  In  the  building  form- 
ing a  "ground."  That  said  wires  carried, 
wiben  la  operation,  23,000  volts  of  electricity 
and  were  not  insulated.  That  said  switches 
were  about  9  feet  from  tbe  floor  of  the  build- 
ing and  were  operat«d  with  wooden  sticks  in 
turning  on  and  off  tbe  current  at  tbe  substa- 
tion. That  deceased  was  about  66  years  of 
age,  did  not  know  of  said  defects,  and  was 
Ignorant  of  the  dangers  connected  with  hand- 
ling said  electric  current,  and  bad  not  been 
warned  of  the  danger  by  defendants.  That 
on  the  day  of  the  accident  the  coal  company 
informed  Chamberlnin  by  telephone  that  the 
current  was  shut  off  from  said  substation. 
That,  relying  on  such  information,  he  placed 
a  ladder  against  the  wall  and  climbed  up  to 
one  of  said  switches,  which  had  become  dis- 
arranged and  out  of  repair,  to  repair  the 
same,  and,  his  body  coming  in  contact  with 
said  iron  pipe  and  said  switch,  be  was  In- 
stantly killed.  That  he  did  not  know  that 
the  current  was  then  on  said  wire. 

The  defendants,  separately,  answered  deny- 
ing any  negligence  on  the  part  of  either,  and 
alleged  that  the  death  was  caused  by  tbe 
negligence  of  said  Chamberlain.  Alleged  that 
a  short  time  before  the  death  of  Chamber- 
lain he  was  directed  by  the  general  manager 
of  the  coal  company  to  pull  out  the  stick 
switches  at  the  substation  and  to  then  Imme- 
diately go  to  the  mine  and  order  tbe  men  to 
cease  work  for  the  night  and  come  out  of  the 
mine.  But  for  some  reason  unknown  to  de- 
fendants he  procured  a  ladder  from  outside 
the  building,  and,  with  knowledge  of  tbe  dan- 


ger, carelessly  and  negligently  climbed  up  to 
said  switch  and  wire.  The  coal  company  fur^ 
ther  pleaded  assumption  of  risk  by  Cham- 
berlain. 

A  careful  consideration  of  all  of  the  evi- 
dence, we  think,  fully  establlsbes  the  follow- 
ing stated  facts:  That  tbe  substation  and 
tbe  machinery  therein  were  constructed,  la- 
stalled,  and  maintained  substantially  as  al> 
leged.  That  Chamberlain  at  tbe  time  of  his 
death  was,  and  for  four  or  five  m<»itbs  prior 
thereto  had  been,  employed  by  the  coal  com- 
pany as  a  laborer  in  said  substation  looking 
after  and  attending  to  tbe  machinery  therein. 
That  he  was  about  56  years  of  age  and  a  man 
of  ordinary  intelligence.  That  he  had  been 
informed  that  there  were  22,000  volts  of  elec- 
tricity passing  through  the  switches  men- 
tioned. That  it  is  not  practical  to  insulate 
wires  carrying  22.000  -volts  of  electricity. 
That  the  switches  were  operated  by  means 
of  wooden  poles  about  sis  feet  in.  length,  and 
that  there  was  no  danger  In  so  (^leratlns 
them.  That  It  was  not  a  part  of  Chamber- 
lain's duties  to  repair  the  switches,  but  was 
his  duty  If  a  fuse  burned  out  of  the  end  of  a 
switch  stick  to  remove  tbe  stick,  put  a  fuse 
therein,  and  replace  the  switch  stick.  That 
such  repair  was  not  attended  with  danger. 
That  on  tbe  evening  of  tbe  accident  Chamber- 
lain was  directed  by  the  general  manager  of 
the  coal  company  by  tel^hone  "to  pull  the 
switches  and  notify  the  men  to  come  out  of 
the  mine;  that  there  would  be  no  more  power 
to-night;  that  there  was  trouble  at  the  plant 
at  Acme.*'  Another  witness  states  that  the 
directions  to  Chamberlain  were  "to  pull  out 
the  stick  switches  and  go  down  In  the  mine 
and  get  tbe  men  out;  that  there  wouldn't  be 
any  more  power  until  Bibb  and  his  men  got 
out  there  at  9  o'clock."  That,  upon  receiving 
such  instructions,  Chamberlain  puUed  tbe 
switch  sticks,  hut  It  does  not  appear  that  he 
then  went  into  the  mine  and  called  the  men 
out  He  procured  a  ladder,  placed  it  against 
tbe  wall  near  one  of  the  switches,  climbed  up 
to  the  iron  pipe  which  was  al>out  twelve  feet 
from  the  floor  of  the  bnllding,  and  came  In 
contact  with  tbe  pipe  and  the  switch  or  wire, 
and  was  thereby  killed.  That  the  current 
was  on  the  vires  at  that  time,  and  the 
switches  were  not  out  of  repair. 

[1]  Upon  the  facts  of  the  case  as  we  nnder- 
stand  them  from  the  record,  and  as  above 
briefly  stated,  there  appears  to  us  to  be  only 
one  conclusion  fairly  to  be  arrived  at  and 
that  is  that  the  direct  and  proximate  cause 
of  the  death  of  Chnmberlaln  was  his  own 
negligence  In  voluntarily  and  outside  the  line 
and  scope  of  his  duties  going  into  a  place  of 
danger;  and,  not  only  so,  but  in  disregard  of 
bis  instructions  at  the  time.  He  was  directed 
to  pull  the  stick  switches  and  then  go  into 
the  mine  and  call  the  men  out  He  was  in- 
formed, accordingly  to  the  testimony  of  one 
witness,  that  the  trouble  was  elsewhere  (at 
Acme)  and,  according  to  another  witness,  to 
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pull  tbe  stick  switches  and  then  go  Into  the 
mine  and  call  the  men  oat,  and  that  men 
from  the  electric  company  would  be  there  at 
9  o'dock.  Whether  or  not  he  went  Into  the 
mine  as  directed,  after  he  palled  the  switch- 
es, does  not  appear  from  the  evidence.  If  he 
did  not,  he  was  dearly  violating  his  Instruc- 
tions In  doing  what  he  did.  And  U  he  in  fact 
went  Into  the  mine  and  called  the  men  out, 
he  must  have  returned  and  attempted  to  In- 
vestigate or  remedy  a  supposed  defect  which 
be  had  been  Informed  would  be  attended  to 
by  men  from  the  electric  company.  We  think 
It  clearly  appears  that  had  deceased  kept 
^vltIlln  tbe  scope  of  his  employment  and  the 
discharge  of  bis  duties,  and  had  not  disre- 
garded his  Instructions,  the  accident  would 
not  have  happened.  It  is  proper  also  to  state 
that  there  Is  no  allegation  In  tbe  petition  that 
it  was  the  duty  of  Chamberlain  to  repair  or 
attempt  to  repair  the  switches. 

[11  When  It  clearly  appears  to  the  trial 
court  that  xtpaa  the  evidence  produced,  giving 
to  it  its  full  probative  force,  together  with  all 
reasonable  inferences  duduclble  therefrom, 
It  fails  to  establish  in  law  a  claim,  or  defense, 
It  Is  not  only  the  right  but  the  duty  of  the 
court  to  so  Instruet  the  Jury.  So  In  this  case, 
had  it  been  submitted  to  the  Jury  on  the  evi- 
dence contained  in  the  record,  and  had  the 
Jury  returned  a  verdict  In  favor  of  plaintiff 
and  against  either  of  the  defendants.  It  would 
in  our  opinion,  have  I>een  the  duty  of  the 
court  to  have  set  it  aside. 

We  discover  no  prejudicial  error  in  the 
record,  and  the  Judgment  of  the  district  court 
is  affirmed. 

Affirmed. 

POTTE5R,  OL  X,  and  BLTDENBTJUGH, 
7.,  concur. 


(S  wyo.  4U) 

HATCH  BROS.  CO.  v.  BI/AOK  et  al. 
(No.  884.) 

(Supreme  Court  of  Wyoming.    March  18,  1918.) 

1.  Dedication  «=>00— Acckptanci  bt  Pub- 
uo— Persons  Bound. 

A  dedication  of  a  hlfchway  which  18  accepted 
by  public  user,  while  binding  upon  the  dedica- 
tor and  those  holding'  under  him,  does  not  re- 
quire the  public  authorities  to  maintain  or  care 
for  the  highway. 

2.  Dedication  «=»1  —  Hiohwats  «=»7(1)  — 
"Pkescbiption." 

The  distinction  between  a  highway  by  pre- 
scription and  one  by  dedlcotion  is  that  "pre- 
scription" is  an  adverse  holding  under  color  of 
right,  while  a  "dedication,"  whether  expressed 
or  implied,  rests  upon  the  consent  of  the  owner. 
[Kd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dedica- 
tion;   Prescription.] 

3.  Dkdioation  4=945  —  Acceptance  —  Qttxb- 
tions  fob  jcbt. 

What  facta  constitute  an  acceptance  of  a 
dedication  and  when  such  acceptance  takes 
place  are  qnestionB  necessarily  ditFering  with 
each  separate  case,  and  are  to  be  submitted  to 
the  jury  under  proper  instructions. 


Error  to  District  Court,  Uinta  Ooonty; 
John  B.  Arnold,  Judge. 

On  petition  for  tebearlng.  Rehearing  de- 
nied. 

For  former  oidnlon,  see  166  Pa&  618. 

'  Payson  W.  Spaulding,  of  Bvanston,  and 
Bagley  &  Ashton,  of  Salt  Lake  City,  Utah, 
for  plaintur  In  error.  B.  M.  Ausherman,  of 
Evanston,  for  defendants  In  error.  Cortheil, 
HcCoUough  &  Cortheil,  of  Laramie,  amlci 
curiae. 

BLYDENBURGH,  J.  Def«idant8  in  error 
filed  a  petition  for  rehearing  herein,  and  addi- 
tional counsel  Joined  therein  and  requested  to 
be  heard,  and  stated  in  their  brief  that  "the 
establishment  of  a  highway  by  acts  of  the  un- 
official public  Is  a  question  of  immense  im- 
port," and  "much  public  interest  has  been 
manifested  in  tbe  opinion  of  the  court  on  this 
question  since  it  was  first  handed  down,"  and 
"it  is  to  be  regretted  that  the  case  was  not 
argued  orally,  and  that  it  was  not  submitted 
to  the  consideration  of  a  full  bench."  On  ac- 
count of  these  suggestions  and  representa- 
tions an  oral  argument  was  ordered  on  tbe 
]:>etition  for  rehearing,  and  a  very  able  and 
exhaustive  argument  of  the  question  involved 
was  heard  by  a  full  bendi,  and  elaborate 
briefs  were  filed  in  addition  to  tbose  original- 
ly filed  in  the  case.     , 

It  was  admitted  at  the  argument  on  this 
hearing  that  the  case  would  have  to  be  sent 
back  for  a  new  trial  for  the  reasons  stated 
in  tbe  (pinion  relating  to  the  evidence  as  to 
damages,  and  it  is  not  sought  to  change  tbe 
Judgment  of  this  court  in  that  respect,  but 
it  is  contended  that  this  court  was  in  error  In 
holding  virtually  that  a  lilghway  could  be  es- 
tablished in  Wyoming  by  an  acceptance  of  the 
grant  or  dedication  by  tbe  federal  govern- 
ment under  the  act  of  July  26,  1866,  by  user 
by  tbe  public  without  any  official  act  on  the 
part  of  the  county  authorities.  In  fact  this 
is  tbe  only  question  presented  by  the  petition 
for  rehearing.  The  general  law  on  tbe  sut>- 
Ject  is  well  stated  in  13  Cyc.  p.  465: 

"An  offer  of  dedication,  to  bind  tbe  dedicator, 
need  not  be  accepted  by  the  city  or  county  or 
other  public  authorities,  but  may  be  accepted 
by  the  general  public — to  deny  this  would  be 
to  deny  the  whole  doctrine  of  dedication.  The 
general  public  accepts  by  entering  upon  the  land 
and  enjoying  the  privileges  offered,  or,  briefly, 
by  user.  Except  when  user  is  relied  on  to  raise 
a  presumption  of  dedication,  the  duration  of  the 
user  is  wholly  immaterial.  It  is  not  necessary 
that  such  user  should  continue  any  definite 
length  of  time,  or  that  so  long  as  the  persons  en- 
joying .it  have  d'<ne  so  as  members  of  the  gen- 
eral public  and  not  as  neighbors  or  licensees,  or 
otherwise  in  their  individual  capacity,  they 
should  be  of  any  defined  number.  While  no 
dedication  will  be  presumed  from  nser  alone, 
unless  the  user  has  been  so  long  and  so  gen- 
eral that  the  public  convenience  would  be  ma- 
terially affected  by  Its  interruption,  no  such  re- 
quirement applies  strictly  as  to  the  user  which 
constitutes  the  acceptiuice  of  a  dedication  other- 
wise established;  it  being  only  necessary  Uiat 
those  who  would  naturally  be  expected  to  enjoy 


t^afcit  otiMr  euM  (M  sun*  topic  and  KBT-NUIIBER  In  all  Ksr-Nombared  Digests  and  Indexi* 


Digitized  by 


Google 


268 


171  PACIFIC  EBPORTBB 


(Wyo. 


it  do,  or  haye  done  aoi  at  thdr  pleasure  and 
convenience." 

TbAt  this  doctrine  pertained  in  Wyoming, 
and  tbat  there  can  be  an  acceptance  of  the 
federal  dedication  by  nser  under  the  laws  of 
the  territory  of  Wyoming  at  least  prior  to 
1886  is  evident  from  the  statutes  as  quoted  In 
the  original  opinion  herein,  and  was  admitted 
at  the  hearing,  but  It  was  contended  that  the 
statutes  of  the  territory,  beginning  with  1877, 
perhaps,  and  certainly  from  1886,  and  the 
statutes  of  the  state  since  Its  admission,  es- 
pecially the  act  of  1895,  are  inconsistent  with 
an  acceptance  by  public  unofficial  user  of  the 
federal  grant,  and  in  fact  repealed  the  com- 
mon-law right  originally  recognized.  The 
congressional  act  of  1866  (Act  July  26,  1866, 
a  262,  14  Stat  253  [U.  S.  Comp.  St.  1916,  $ 
^19]),  was  passed  to  give  the  public  a  right 
of  way  over  the  public  lands  of  the  United 
States  that  they  could  not  have  acquired  in 
any  other  way. 

"The  object  of  the  grant,"  it  was  said  in 
Wells  V.  Pennington  County  (1891)  2  S.  D.  1, 
48  N.  W.  305,  39  Am.  St.  Rep.  758,  "was  to 
enable  the  citizens  and  residents  of  the  states 
and  territories  where  public  lands  belonging  to 
the  United  States  were  situated  to  btiild  and 
construct  such  highways  acroes  the  public  do- 
-main  as  the  exigencies  of  their  localities  might 
require,  without  making  themselves  liable  as 
trespasser;.  And  when  the  location  of  the  high- 
way and  roads  was  made  by  competent  author- 
ity or  by  public  use,  the  ^dedication  toolc  effect 
by  relation  as  of  the  date  of  the  act;  the  act 
having  the  same  operation  upon  the  lines  of  the 
road  as  if  specifically  described  in  it.  *  *  * 
The  parties  to  a  dedication  are  the  owners  and 
the  public;  and  it  must  be  remembered  that 
the  public  is  an  ever-erigting  grantee,  capable 
of  taking  dedications  for  public  uses,  and  its 
interests  are  a  sufficient  consideration  to  sup- 
port them." 

This  dedication  by  Congress  to  the  public 
of  rights  of  way  for  highways  over  the  public 
lands  of  the  United  States  is  a  valuable  right, 
and  it  Is  not  to  be  presumed  that  the  Legisla- 
ture In  this  state,  where  distances  are  great, 
county  funds  from  taxation  applicable  to 
road  worl:  comparatively  small  and  Inade- 
quate to  meet  the  demands  of  the  Inhabitants 
in  different  parts  of  the  county,  where  roads 
in  new  and  sparsely  settled  portions  of  the 
state  of  necessity  have  to  be  made  and  travel- 
ed by  the  public  without  the  aid  of  the  coun- 
ty authorities,  intended  to  abrogate  and  an- 
nul this  right  and  open  the  way  to  legalized 
blackmail  of  the  county  authorities  by  fenc- 
ing up  such  used  roads  and  requiring  the  coun- 
ty thereafter  to  condemn  and  pay  damages  for 
a  way  otherwise  belonging  to  the  pubUc,  un- 
less such  intention  is  so  clearly  expressed  by 
the  enactment  that  no  other  conclusion  can  be 
reached.  This  was  especially  true  at  the  time 
of  the  passage  of  the  act  of  Congress  in  1866 
tn  the  then  mountain  territories,  and  there 
were  few  public  authorities  that  could  take 
charge  of  roads  and  highways,  the  taxable 
property  from  which  funds  could  be  raised 
was  so  small  as  to  be  negligible  and  the  dis- 
tances, so    great   between    settlements,    the 


only  methods  of  transportation,  even  for  the 
necessaries  of  life  for  the  most  part,  were 
wagons  or  -pacli  trains,  it  must  have  been 
necessarily  presumed  tbat  the  acc^tanoe  of 
this  grant  by  user  by  the  general  public  waa 
to  be  usual  one.  The  grant  has  been  held  to 
l>e  one  In  praisenti,  although  floating  In  char- 
acter until  the  locus  In  quo  is  established,  ei- 
ther by  legislative  action  as  in  those  Jurisdic- 
tions which  declared  all  section  lines  pnbUc 
roads,  by  surveys  by  the  public  authorities 
or  by  becoming  definitely  marked  upon 
the  ground  by  public  user,  either  of  which 
methods  becomes  an  acceptance  and  all  subse- 
quent settlers  or  locators  took  the  land  from 
the  government  subject  to  the  easement  of  the 
public  thus  granted.  The  original  act  of  1869 
(Laws  1869,  c  26,  p.  330)  in  the  first  section 
mentions  all  the  dlfFerent  kinds  of  highways, 
and  recognized  the  common-law  doctrine  of  es- 
tablishment of  highways  by  user  without  de- 
claring any  specific  method  or  enacting  any 
new  law  in  this  regard.  It  will  be  observed 
that  the  early  act,  while  prescribing  the  meth- 
od by  which  roads  might  be  changed,  altered, 
or  new  roads  laid  out  by  the  county,  does  not 
anywhere  enjoin  on  the  county  authorities 
the  duty  to  maintain  or  keep  in  repair  the 
highways  mentioned  in  the  act  The  condi- 
tions at  the  time  of  this  act  were  much  the 
same  In  Wyoming  as  stated  above  at  the  time 
of  the  passage  of  the  congressional  act  and 
the  five  counties  of  the  territory  extended 
from  Colorado  to  the  Montana  line,  taxable 
pr(^>erty  was  small  in  amount  distances  to 
be  traveled  were  great  and  the  settlements 
far  apart 

This  act  remained  In  force  until  the  act  of 
March  12,  1886,  which  appears  as  diapter  99, 
Laws  of  1886,  and  was  entitled  an  act  c<m- 
cemlng  roads  and  highways.  The  first  sec- 
tion of  this  act  is  as  follows: 

"That  all  county  roads  shall  be  under  the 
supervision  of  the  board  of  county  commission- 
ers of  the  county  wherein  said  road  is  located, 
and  no  county  road  shall  be  hereafter  establish- 
ed, nor 'shall  any  such  road  be  altered  or  vacat- 
ed in  any  county  in  this  territory  except  by 
authority  of  the  county  commissioners  of  the 
proper  county." 

^this  is  the  first  legislative  word  in  Wyo- 
ming that  specifically  placed  any  roads  under 
the  supervision  of  the  county  commissioners 
and  enjoined  a  duty  upon  the  county  officials 
to  maintain  and  keep  them  in  repair.  This 
act  provides  for  the  election  or  appointment 
of  road  supervisors,  and  prescribes  their  du- 
ties, and  the  means  for  working  the  roads, 
but  It  la  significant  that  wherever  a  duty 
Is  Imposed  by  the  act  upon  county  officials  la 
this  chapter.  It  mentions  comity  roads,  and 
prescribes  the  width  of  couniy  roads,  etc. 
This  act  repeals  in  terms  the  act  of  186d 
which  had  become  chapter  102  of  the  Oomi>U- 
ed  Statutes  of  1876,  but  did  not  repeal  any 
common-law  doctrine  thereby,  and  that  it 
still  recognized  that  the  congressional  grant 
could  be  accepted  hy  pubUo  user,  and  that 
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otber  highways  existed  and  conld  be  estab- 
lished besides  those  county  roads  provided 
for  in  the  act  in  regard  to  which  a  duty  of 
maintenance  and  repair  was  imposed  upon 
the  county  officers  is  shown  by  section  32, 
which  was  as  follows : 

"When  any  public  road,  heretofore  laid  out  or 
traveled  as  such,  or  hereafter  to  be  laid  out  or 
traveled  as  a  public  road,  crosses  any  stream  of 
water,  and  such  stream  is  at  any  time  during 
the  year  fordable  where  such  road  crosses  or 
shall  cross  the  same,  the  said  ford  and  the 
banks  of  the  stream  adjacent  thereto,  and  the 
roadway  or  track  usually  traveled  leading  to 
and  from  such  hi^way,  to  and  from  such  ford, 
shall  be  deemed  and  taken  to  be  a  part,  portion 
and  continuation  'of  such  public  road  and  high- 
way. Any  person  who  shall  obstruct  any  such 
ford,  or  the  road  leading  thereto,  •  •  • 
shall  be  liable  to  the  same  penalties  as  for  ob- 
structing a  public  highway. 

[1]  This  clearly  recognizes  the  right  to  es- 
tablish public  roads  by  travel  or  public  nser 
without  action  by  the  public  authorities. 
This  act  clearly  shows  that  the  object  sought 
to  be  accomplished  by  the  Ijegislatnre  was 
prescribing  those  roads  and  highways  In  re- 
gard to  which  a  duty  was  imi)osed  to  main- 
tain or  keep  In  repair.  And  this  is  In  accord 
with  the  authorities  that  a  dedication  for  a 
highway  which  is  accepted  by  public  nser, 
while  binding  upon  the  dedicator  and  those 
holding  under  him,  does  not  require  the  pub- 
lic authorities  to  maintain  or  care  for  the 
highway. 

"Although  the  rule  is  almost  unquestioned 
that  user  by  the  general  public  will  not,  in  ad- 
dition to  binding  the  dedicator  and  consummat- 
ing the  dedication,  bind  the  pnblic  authorities  so 
that  they  will  be  responsible  for  its  care  and 
maintenance,  this  subject  has  presented  diffl- 
colties  and  has  caused  confusion.  The  general 
mle  is  that  the  public  by  user  cannot  so  ac- 
cept as  to  bind  the  municipality."    18  Cye.  468. 

The  act  of  1S90  (Laws  1890,  c.  86)  did  not 
In  any  way  change  the  law  In  this  respect, 
and  the  act  of  1891  (Laws  1890-91,  c.  97) 
merely  amended  the  act  of  1890,  although  it 
amended  the  first  section  of  the  act  of  1890 
by  spedflcally  adding  to  the  declared  public 
highways  others  beside  county  roads,  and 
then  specifically  declares,  as  In  the  acts  of 
1809  and  1890,  that  county  roads  shall  be 
under  the  management  and  control  of  the 
county  commissioners,  and  shall  not  be  es- 
tablished or  vacated  except  by  them.  The 
act  of  1895  (Laws  1895,  c.  69),  which  Is  the 
presoit  law  of  the  state  at  all  affecting  this 
matter,  in  section  1,  re-enacts  the  first  par- 
agraph of  the  law  of  1891,  and  adding  "na- 
tional" to  state,  territorial,  and  county  roads 
then  enacts,  in  a  separate  sentence^  the  pro- 
vision which  led  to  the  instruction  declared 
erroneous  in  the  original  opinion  in  this  case : 

"All  roads  that  have  been  designated  or  mark- 
ed as  highways  on  government  maps  or  plats 
in  the  record  of  any  land  office  of  the  TTnited 
States  within  this  state,  and  which  have  been 

gnhUcly  nsed  as  traveled  highways,  and  wliich 
ave  not  been  dosed  or  vacated  by  order  of  the 
hoard  of  the  county  commissioners  of  the  coun- 
ty wherein  the  same  are  located,  are  declared 
to  be  pnblic  highways  until  the  same  are  closed 
or  vacated  hy  order  of   the  board  of  county 


commissioners  of  the  connty  wherein  the  same 
are  located,  and  the  board  or  officer  charged 
by  law  with  such  duty  shall  keep  the  same  open 
and  in  repair  the  same  as  in  the  case  of  roads 
regularly  laid  oat  and  opened  by  order  of  the 
board  of' the  county  commissioners." 

This  provision  clearly  designates  sudi 
roads  as  are  to  be  added  to  those  which  the 
county  authorities  are  required  to  maintain 
and  repair,  and  in  no  way  afTects  other  high- 
ways upon  which  this  duty  may  not  be  im- 
posed. It  Is  especially  significant  that  this 
act  places  In  a  separate  section  the  provision 
regarding  the  county  roads  which  was  con- 
tained In  the  one  section  of  the  former  act, 
secticm  2  being  as  follows: 

"All  coun^  roads  shall  be  under  the  super- 
vision, management  and  control  of  the  board  of 
the  county  commissioners  of  the  county  where- 
in such  roads  are  located,  and  no  county  road 
shall  hereafter  be  established,  altered  or  vacated 
in  any  county  in  this  state,  except  by  the  au- 
thority of  the  board  of  the  connty  commission- 
ers of  the  county  wherein  such  road  is  located, 
except  as  in  tliis  act  provided." 

Other  sectlcma  of  this  last  act  as  to  width 
of  county  roads  are  substantlBlly  the  same 
as  In  the  former  acts,  and  the  act  re-enacts 
without  change,  in  section  57,  section  32  of 
the  act  of  1886,  containing  these  significant 
words: 

"When  any  public  road  heretofore  laid  out 
or  travdei  a*  tucK  or  hereafter  to  be  laid  out  or 
traveied  at  a  public  road,"  etc. 

This  Is  carried  into  the  Wyoming  Compiled 
Statutes  as  section  2571,  and  is  the  present 
law  of  the  state,  clearly  recognizing  the 
right  of  the  public  by  traveling  a  road  as  a 
public  road  to  accept  the  congressional  grant 
or  dedication.  The  repealing  section  of  this 
act,  section  64,  after  repealing  each  of  the 
prior  statutes  regarding  roads  and  high- 
ways, expressly  enumerating  them,  doses 
with  these  significant  words : 

"Any  and  all  rights  obtained  by,  secured  to, 
or  vetted  m  the  puWio  or  any  person,  corpora- 
tion or  association  of  persona  under  laws  exist- 
ing at  the  time  of  the  taking  effect  of  this  act, 
are  hereby  preserved  and  continued  in  force 
the  same  as  if  this  act  had  not  been  passed." 

It  Is  evident  it  was  not  the  legislative  in- 
tention to  take  from  the  public  a  valuable 
right  of  acceptance  of  the  federal  grant, 
but  to  preserve  to  it  every  and  all  rights  it 
bad. 

While  doubtless  the  county  commissioners 
could  accept  the  federal  dedication  by  sur- 
vey and  other  acts  fixing  the  locus  of  a  road 
over  the  public  domain,  such  method  or  a 
direct  act  of  the  Legislature  is  not  exclusive 
of  an  acceptance  by  the  public  by  unofficial 
user,  as  has  been  held  in  those  states  where 
section  lines  had  been  designated  as  high- 
ways. In  the  case  of  Cemetery  Associatlan 
y.  Meninger,  14  Kan.  312,  Justice  Brewer, 
In  holding  a  dedication  could  be  established 
by  user,  on  page  316,  said: 

"No  formal  acceptance  by  any  particular 
authorities  is  essential  The  mere  user  by  the 
public  may  be  of  such  a  character  as  to  consti- 
tute an  acceptance.  Indeed,  such  user  by  the 
public  with  a  knowledge  of  the  owner  may  be 
sufficient  evidence  of  both  the  dedication  and  the 
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acceptance.  We  know  this  doctrine  is  denied 
by  some  coorts,  but  it  seems  to  us  to  rest  upon 
the  soundest  principles." 

Altbough  It  was  pointed  out  in  tbe  original 
opinion  that  in  the  case  of  Commissioners 
r.  Patrick,  18  Wyo.  130,  104  Pac.  531, 107  Pac. 
748,  this  court  was  "considering  the  question 
of  the  establishment  of  a  highway  over  pri- 
vate lands  by  prescription,  and  that  the  fed- 
eral grant  was  not  involved  in  the  case," 
counsel  is  persistent  in  claiming  that  the 
Patrick  Case  settled  by  its  holding  and  rea- 
soning the  question  here  involved  and  says: 

"Highways  by  prescription  rest  upon  implied 
dedication.  We  believe  it  is  universally  held 
that  in  all  cases  where  highways  may  be  or 
have  been  estublishrd  by  public  user  for  the 
length  of  time  re<|uireU  in  the  local  jurisdictions 
to  create  the  right,  such  right  has  always  rest- 
ed upon  the  supposition  or  presumption  of  an 
original  dedication  by  the  owner." 

[2]  Counsel  is  in  errof  in  this  statement, 
and  does  not  seem  to  grasp  the  great  distinc- 
tion between  a  highway  by  prescription  and 
one  by  dedication.  Prescription  Is  an  adverse 
holding  and  under  color  of  right.  Dedica- 
tion, whether  express  or  Implied,  rests  niKtn 
the  consent  of  the  owner,  and,  while  It  is 
not  necessary  to  invoke  common-law  fictions 
or  fallacious  presumptions  to  sustain  modern 
short-time  statutes  of  limitations  which  are 
wellr<designated  stat,utes  of  repose,  fixing 
time  within  which  actions  may  be  commenc- 
ed, it  is  said  In.37  Cj'C.  pp.  18,  19: 

"By  the  better  opinion,  however,  the  doctrine 
of  prescription,  as  applied  to  highways,  is  based 
on  the  presumption  of  an  antecedent  exercise 
of  the  power  of  eminent  domain  by  the  proper 
authoritiea" 

And  a  large  number  of  authorities  from 
many  states  are  cited  in  the  notes  to  sustain 
the    text. 

The  word  "user"  has  been  invoked  in  three 
different  ways  and  purposes  in  the  various 
cases  relating  to  hlghsvays:  First,  where  it 
Is  sought  to  hold  that  a  highway  may  be  ac- 
quired by  prescription  in  adverse  user  and 
under  color  of  right,  and  where  there  Is  any 
definite  entity  as  the  county  officials  upon 
whom  it  devolves  to  assert  this  right  as  hos- 
tile and  adverse  to  tbe  owner,  it  is  generally 
held  that  the  evidence  must  show  some  at- 
tempt at  least  to  assert  a  right  by  such  offi- 
cials, and  It  was  so  held  In  the  Patrick 
Case;  second,  where  It  is  attempted  to  show 
that  a  highway  exists,  not  by  adverse  user, 
but  by  acquiescence  of  tbe  owner  and  user 
by  the  public,  where  it  is  held  that  a  long 
user  by  the  public  without  objection  from 
the  owner  is  necessary  to  imply  a  dedication 
as  well  as  an  acceptance  by  the  public;  and, 
third,  where  there  is  an  express  dedication 
and  acceptance  of  the  same  is  sought  to  be 
shown  by  user  in  any  of  the  ways  stated 
above.  Only  the  third  class  has  any  appll- 
cation  to  the  matters  Involved  in  this  caae^ 


tbe  acceptance  of  the  federal  grant,  but  coun- 
sel and  some  courts  have  not  clearly  sepa- 
rated tbe  doctrines  applied  to  the  different 
classes  of  cases  in  which  this  matter  of  user 
is  discussed.  This  court,  in  both  of  the  opin- 
ions in  the  Patrick  Case,  very  carefully  con- 
fined Its  statements  to  the  matter  under  ccm- 
sideratlon,  viz.  to  questions  of  a  highway  by 
prescription  over  privately  owned  lands,  and 
the  numerous  quotations  from  that  case  In 
counsel's  brief  show  that  the  court  confined 
its  statements  to  matters  relating  to  pre- 
scription. The  first  quotation  used  is  as 
follows: 

"The  question  *  *  *  is,  can  a  road  so  lo- 
cated be  diverted  from  its  original  course  to 
and  over  lands  of  another,  in  the  abience  of 
dedication  by  the  oumer,  without  official  action 
or  the  assumption  of  control  by  the  board,  and 
by  long-continued  use  by  the  public,  become  a 
public  or  county  road?" 

And  the  next  quotation: 

"In  addition  to  the  use  of  tbe  road  by  the 
public  in  the  ahience  of  a  dedication,  eepre** 
or  implied,  by  the  owner  of  the  land,  other  than 
by  his  mere  silence,  assumption  of  control  and 
jurisdiction  over  it  by  the  board  of  county  com- 
missioners for  the  period  of  limitation  should 
be  shown."    (Italics  are  ours.) 

This  last  quotation  states  In  a  nutshell  the 
whole  matter  of  what  was  decided  in  the  Pat- 
rick Case.  These  expressions  not  only  ex- 
pressly do  not  apply  to  matters  of  dedication, 
and  not  even  implied  dedication  was  consid- 
ered, but  at  least  infer  that  in  cases  of  dedi- 
cation a  road  may  become  a  public  highway 
by  public  user.  And  so  as  to  the  other  quota- 
tions from  the  Patrick  Case,  in  each,  by  spe- 
cific language  the  things  said  are  limited  to 
the  question  of  prescription.  The  one  rela- 
tive to  the  absence  of  a  statute  in  Wyoming 
may  serve  as  an  example: 

"There  has  never  existed  in  this  state  a  stat- 
ute to  the  effect  that  the  mere  use  of  a  road  by 
the  public  may  ripen  into  a  title  or  riffht  there- 
to  by  prescription^  but  in  some  states  there  ia 
such  a  statute,  which  is  held  to  qualify  the  com- 
mon law   rule." 

[S]  It  Is  not  necessary  to  pursue  this  dis- 
cussion further.  We  hold,  as  in  the  original 
opinion,  that  there  is  nothing  In  our  stat- 
utes that  takes  away  the  right  of  tbe  public 
to  accept  by  unofficial  user  the  federal  grant 
of  rights  of  way  over  the  public  domain  so  as 
to  bind  subsequent  grantees  of  the  govern- 
ment, but  our  statutes  seem  to  distinctly  rec- 
ognize that  right  As  to  what  facts  will  con- 
stitute an  acceptance  or  when  such  acceptance 
takes  place  are  questions  that  will  of  neces- 
sity differ  with  each  separate  case,  and  such 
are  to  be  submitted  to  the  jury  under  proper 
instructions  of  the  court  A  rehearing  will 
be  denied. 

Rehearing  denied. 

POTTER,  O.  J.,  and  BEARD,  J„  ooncor. 
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(M  Hoat  4«) 
lilNDEMaN  T.  PIN80N  et  aL     (No.  8854.) 

(Snpreme  Court  of  Montana.     Feb.  27,  1918.) 

1.  Taxation  «=j761— Tax  Deki>— Vauditt. 

A  tax  deed  indicating  tiiat  atmut  247  lota 
situated  in  21  different  bloclu  were  sold  en 
masse  is  void  upon  its  face,  since  the  court 
knows  the  different  blucks  were  separated  by 
streets  and  alleys,  and  that  the  lots  were  there- 
fore noncontiguous. 

2.  YBNDOB   and    PrBCRABBS   «=>1.<t3   —    COR- 
TBACT  OF  Sa1£  —  BREACH  —  "DELIVEB  GOOD 

AND  Sufficient  Deed." 

A  contract  to  deliver  a  good  and  sufficient 

deed  imports  that  the  vendor  will  furnish  a  good 

title,  and  is  breached  where  a  vendor  without 

title  tenders  a  quitclaim  deed  sufficient  in  form. 

3.  Taxation  «5>803  —  Lixitations  —  Void 
Tax  Deed— Setting  Aside. 

Revised  Code,  |  2654,  as  amended  by  Laws 
1909,  c.  50,  prohibiting  actiuas  to  annul  tax 
deeds,  unless  commenced  within  two  years  after 
issuance  of  the  tax  deed,  is  inapplicable  to  a 
tax  deed  void  upon  its  face. 

Api)eal  from  District  Court,  Powell  Coun- 
ty; George  B.  Winston,  Judge. 

Action  by  Linus  Llndeman  afcainst  John 
F.  Plnson  and  Bertha  Pinson.  Judgment  for 
plaintur,  and  defendants  appeal.    AiUrmed. 

Thomas  F.  Sbea,  of  Deer  Lodge,  for  appel- 
lants. W.  B.  Keeley,  of  Deer  Lodge,  for  re- 
spondent 

LESLIE,  District  Judge.  .  This  action  was 
brought  by  Linus  Llndeman  against  John 
F.  Plnson  and  Bertlia  Pinson,  his  wife,  to 
recover  damages  for  the  breach  of  a  contract 
entered  into  between  the  parties  on  the  2d 
day  of  November,  1912,  whereby  defendants 
agreed  to  sell  and  convey  to  the  plaintiff  lots 
11  and  12,  in  block  7,  Syndicate  addition  to 
Deer  Lodge,  Mont,  upon  payment  to  them  of 
the  agreed  purchase  price.  By  the  terms  of 
the  contract,  which  is  set  forth  in  full  in 
plaintiff's  second  amended  complaint,  the 
plaintiff  was  obligated  to  pay  $10  cash  upon 
the  execution  of  the  agreement  and  $166  in 
monthly  installments  of  $10  each,  with  annu- 
al Interest  upon  the  deferred  payments  until 
tbe  purchase  price  should  be  paid.  With  re- 
spect to  defendants'  liability  uuder  the-  con- 
tract, after  complete  payment  to  them,  it 
reads: 

"When  the  vendee  has  fulfilled  all  the  condi- 
tions of  this  contract  a  good  and  snfflcient  deed 
shall  be  executed  by  the  vendors,  their  heirs, 
executors  or  administrators,  to  the  vendee,  his 
heirs  or  assigns." 

In  view  of  the  admissions  of  counsel  tor 
iNHh  parties  at  the  .trial,  the  cause  was  re- 
lieved of  all  questions  of  fact  except  as  to  the 
cbaracter  of  title  held  by  the  defendants  to 
said  lots,  and  it  is  unimportant  to  refer  fur- 
tber  to  tbe  pleadings.  The  cause  was  tried 
by  tbe  court  sitting  without  a  Jury,  resulting 
In  a  Judgment  for  the  plaintiff.    Defendants 


have  appealed  from  the  judgment  and  from 
an  order  denying  them  a  new  trial. 

It  was  admitted  on  tbe  trial  that  tbe  plain- 
tiff bad  complied  with  all  of  tbe  conditions 
Imposed  upon  him  by  tbe  terms  of  tbe  con- 
tract, and,  further,  that  before  tbe  institution 
of  this  action  and  again  at  tbe  trial,  the  de- 
fendants tendered  to  the  plaintiff  a  quitclaim 
deed  to  said  lots  sufflcient  in  form  as  a  quit- 
claim deed.  Tbereuiwn,  for  tbe  purpose  of 
showing  the  source  of  title  in  defendants  to 
tbe  lots  in  question,  plaintiff  Introduced  Ave 
separate  deeds.  The  first  a  tax  deed,  dated 
March  81,  1894.  from  the  county  treasurer  of 
Deer  Lodge  county,  assuming  to  convey  to 
Christian  Schurcb  247  lots  in  21  different 
blocks  in  tbe  Sj'udlcate  addltlou  to  Deer 
Tx>dge,  and  includiug  tbe  lots  in  controversy. 
Tbe  next,  a  quitclaim  deed  dated  May  6, 
1804,  from  Christian  Sciburch  and  wife  to  T. 
E.  Crutcher,  conveying,  among  others,  the 
said  lots  11  and  12.  Another,  dated  June  28, 
1905,  from  Thomas  E.  Crutcher,  quitclaim- 
ing said  two  lots  to  Edward  Scharnikow.  A 
bargain  and  sale  deed  dated  December  12, 
1908,  conveying  said  lots  from  said  Scharni- 
kow and  wife  to  L.  C.  Beattle,  and,  finally,  a 
quitclaim  deed  dated  December  8,  1912,  from 
L.  C.  Seattle  to  J.  F.  Pinson. 

Tlie  defendant  J.  F.  Pinson  and  W.  B.  Kee- 
ley were  sworn  and  testified  as  witnesses  on 
behalf  of  defendants,  but  their  testimony 
throws  no  light  upon  tbe  subject-matter  in- 
volved in  this  case.  The  above-noted  admis- 
sions of  tbe  parties  at  the  trial,  tbe  deeds 
above  referred  to.  and  tbe  unimportant  tes- 
timony of  said  Pinson  and  Keeley,  constitute 
the  sum  of  tbe  testimony  in  tbe  case,  and  tbe 
determination  of  tbe  rights  of  tbe  parties 
resolves  itself  Into  tbe  solution  of  the  ques- 
tion whether  the  tender  of  the  quitclaim  deed 
to  tbe  plaintiff  was  a  sufficient  compliance  on 
tbe  part  of  the  defendants,  with  tbe  terms  of 
their  contract. 

[1]  The  tax  deed  received  in  evidence  in  tbe 
case  shows  on  its  face  that  certain  lots  va- 
riously numbered,  consisting  of  about  247,  and 
situated  in  21  different  blocks,  ranging  in 
their  numbers  from  1  to  151,  In  the  Syndi- 
cate addition  to  Deer  Tx>dge,  and  embracing 
said  lots  11  and  12  in  block  7,  were  assessed 
all  together,  and  that  they  were  sold  oi 
masse  for  $21,  "being  the  whole  amount  of 
the  taxes,  interest  and  costs  then  due  and 
remaining  unpaid  on  said  property."  As  was 
said  in  North  Real  Estate,  L.  &  T.  Co.  y.  Bill- 
ings L.  &  T.  Co.,  36  Mont.  356,  867,  93  Pac. 
40,  44: 

"We  know,  of  course,  that  blocks  in  cities 
and  towns  are  botindrd  by  streets  and  alleys, 
and  it  tberefnre  follows  that  the  lots  in  these 
different  blocks  could  not  be  adjoining  lots. 
*  •  •  Under  the  statute  there  is  no  doubt 
that  a  deed  would  ant  be  invalid  l>ecause  It  con- 
veys a  number  of  lots  or  parcels  of  land;  but 
it  is  equally  clear  to  us  thnt,  where  a  deed  shows 
on  its  face  that  several  noncontiguous  parcels 
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of  propwty  wen  sold  en  masse,  the  deed  is 
void." 

In  Horsky  t.  McKennan,  53  Mont.  50,  61, 
162  Pac.  376,  379,  a  case  bearing  facts  with 
respect  to  assessment,  tax  sale  procedure  and 
deed,  similar  to  this  case,  it  Is  said: 

"We  entertain  no  doubt  that  such  a  sale  as 
this  deed  discloses  v/as  in  contravention  of  the 
law  and  a  deed  which  shows  it  is  void  on  its 
face"— citing  the  first  above-named  case  and 
Bush  V.  Lewis  &  Clark  County,  36  Mont.  566, 
93  Pac.  943. 

A  further  dlscusalon  of  the  Invalidltr  of 
the  tax  deed  in  this  case  Is  needless. 

[2]  Scburch  acquired  no  title  to  the  lots 
herein  involved,  and  the  defendants,  claiming 
to  derive  title  through  that  source,  stand  in 
jio  better  situation.  When  they  obligated 
themselves  to  execute  "a  good  and  sut&clent 
deed"  to  their  vendee,  something  more  was 
contemplated  by  all  of  the  parties  than  the 
execution  and  delivery  of  a  quitclaim  deed 
"sufficient  in  form"  but  barren  of  substance. 
A  covenant  to  execute  and  deliver  a  good  and 
BufiScient  deed  imports  that  the  vendor  will 
furnish  a  good  title  to  the  land  In  question. 
A  purchaser  may  bargain  for  a  doubtful  ti- 
tle, but  he  sbould  not  be  held  to  have  done  so 
unless  upon  satisfactory  evidence  it  appears 
that  It  was  his  intention  so  to  do.  The  rec- 
ord in  this  case  discloses  nothing  that  mili- 
tates against  the  conclusion  that  it  was  the 
intention  of  the  parties,  embodied  in  their 
contract,  that  the  plaintiff  should  pay  the 
agreed  price  for  the  lots,  and  when  be  did 
so  that  the  defendants  would  execute  to  him 
a  deed  conveying  to  him  a  good  title  to  the 
same.  Many  of  the  cases  bearing  upon  this 
subject  may  be  found  in  89  Cyc.  dted  in  sup- 
port of  the  text,  at  pages  1442  and  1484-1486. 
The  quitclal^  deed  tendered  to  the  plaintiff 
by  the  defendants  was  a  nullity,  and  at  best 
conld  have  conveyed  only  such  title  as  the 
grantors  had  at  the  time  of  its  execution. 
Wetcstein  r.  Largey,  27  Mont  212,  70  Pac 
717. 

[3]  Counsel  for  appellants  in  his  brief  in- 
vokes the  provisions  of  section  2654,  Revised 
Codes,  as  amended  by  chapter  60  of  the  Ses- 
sion Laws  of  1909.  It  has  no  force  or  effect 
as  disclosed  by  the  record  In  this  case,  and 
any  discussion  upon  the  subject  with  respect 
thereto  is  foreclosed  by  what  was  said  in 
Horsky  v.  McKennan,  at  page  64  of  53  Mont, 
162  Pac.  376,  supra.  This  being  an  action  for 
breach  of  contract,  and  the  plaintiff  having 
snstalned  by  ample  proof  the  burden  of  the 
alleged  breach  by  the  defendants,  the  other 
assignments  are  not  deserving  of  further  con- 
sideration. 

No  error  appearing  in  the  record,  the  Judg- 
ment and  order  are  affirmed. 

SAMNBB  and  HOLLOWAY,  JX,  concur. 
BRANTLT,  0.  J.,  being  absent,  takes  no  part 
In  the  foregoing  decision. 


(E4  Mont  MS) 
THRIFT  V.  THRIFT,    (No.  8875.) 
(Supreme  Court  of  Montana.     Feb.  27,  1918.) 

1.  Divorce    «=>202  —  ALntONT— StrmcMNOX 
OF  Sebvick  of  Pbocesb. 

A  divorce  decsee,  beinc  in  personam  so  far 
as  it  awards  alimony  in  a  sum  certain,  is  in- 
valid, as  to  such  award,  if  based  apon  substi- 
tuted service  alone. 

2.  DivoBCB    «s>249(l),    261  —  Alikowt  —  lu- 

FOUNDINO   PBOPERTT   BeFOBE   AWABn. 

If  property  of  husband  defending  divorce 
suit  is  impounded  by  the  plaintiff,  judgment  for 
alimony  in  a  sum  certain,  even  though  render- 
ed on  substituted  service,  may  be  satisiied  out 
of  the  property,  but  not  otherwise,  or,  as  au- 
thorized by  Rev.  Codes,  S  3685,  the  property  it- 
self may  be  set  over  to  the  wife's  use  for  a  lim- 
ited period ;  but  under  no  circumstances '  can 
the  court  transfer  the  title  to  the  wife  abso- 
lutely. 

3.  DivoBCB  e=»250  —  Disposinoif  or  Pbop- 

EBTT. 

That  separate  funds  of  a  wife,  suing  for  di- 
vorce, may  have  been  employed  in  the  improve- 
ment of  lands  standing  in  her  husband's  name, 
does  not  create  a  trust  or  interest  in  the  prop- 
erty itself  in  her  favor. 

4.  Divorce    ®=290  —  Decbbb  —  Custody  '  or 
Child  in  Anotheb  State. 

A  divorce  decree,  since  it  has  no  extraterri- 
torial force,  is  a  nullity  in  so  far  aa  it  at- 
tempts to  operate  upon  the  status  of  a  minor 
child  residing  in  anotuer  state. 
6.  Appeai,  and  Ebbob  i8=>714(5)— StmriciEN- 

OT  OF  ReCOBD— AlDEB  BT  BBIXFB. 

The  Supreme  Court  is  bound  by  the  record, 
and  may  not  decide  cases  upon  statements  con- 
tained in  the  briefs. 

Appeal  from  District  Ckwrt,  CSiouteaa 
County;   John  W.  Tattan,  Judge. 

Action  by  Florence  Thrift  against  Harmon 
Thrift  From  an  order  denying  plaintiff's  mo- 
tion, he  appeals.    Reversed  and  remanded. 

Stranahan  &  Stranahan,  of  Ft.  Benton,  for 
appellant.  H.  S.  McOlnley,  of  Ft  Boiton, 
for  respondent 

HOLLOWA7,  J.  Upon  the  trial  of  this 
case  the  district  court  granted  a  divorce  in 
favor  of  the  plaintiff,  awarded  her  alimony 
in  a  specific  sum,  payable  monthly,  trans- 
ferred to  her  absolutely  certain  real  property 
belonging  to  the  defendant  and  gave  to  her 
the  custody  of  a  minor  child,  the  issue  of  the 
marriagfe  The  defendant  and  the  child  were 
residents  of  Indiana.  Service  of  summons 
was  made  by  publication,  and  there  was  no 
appearance  by  defendant  before  trial.  Sub- 
sequently defendant  apx)eared  specially  and 
moved  to  have  eliminated  from  the  decree 
the  provisions  for  alimony,  the  transfer  of 
the  real  estate,  and  the  custody  of  the  child. 
The  motion  was  denied,  and  this  appeal  Is 
from  the  order. 

[1]  1.  In  so  far  as  the  decree  awards  aU- 
mony  in  a  sum  certain,  it  is  in  personam  (14 
Cyc.  745),  and  it  is  now  settled  beyond  con- 
troversy that  such  a  decree  cannot  be  ren- 
dered upon  substituted  8»Tioe  alone.  Penn.- 
oyer  v.  Neff,  95  U.  8.  714,  24  L.  Ed.  566; 
Silver  Camp  Mhi.  (Jo.  ▼.  Divert,  81  Mont 
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488,  78  Pac;  9«T,  67  Ii^  B.  A.  MO,  8  Ann.  Ca& 
1000. 

[2,3]  2.  Tbe  decree  assmnes  to  transfer 
to  plaintiff  absolutely  160  acres  of  land  be- 
longing to  defendant  and  acquired  by  blm 
under  the  homestead  laws  of  the  United 
States,  without  having  first  brought  the 
property  under  the  control  of  the  court  by  ai>- 
propriate  proceedings.  If  this  property  had 
been  impounded,  a  Judgment  for  alimony  in 
a  sum  certain,  even  though  rendered  on  sub- 
stituted service,  might  have  been  satisfied  out 
of  the  property,  but  not  otherwise  (EingUsh  v. 
Jenks,  54  Mont.  — ,  169  Pac.  727),  or  the 
property  ItseU  might  have  been  set  over  to 
the  use  of  the  wife  for  a  limited  period,  a« 
anthorlzed  by  section  3685,  Sevised  Codes; 
but  under  no  circumstances  could  the  court 
transfer  the  title  absolutely,  and,  having 
failed  to  subject  the  property  to  its  control, 
the  order  affecting  It  is  void.  The  fact  that 
separate  funds  of  the  wife  may  have  been 
employed  in  the  improvement  of  tliese  lands 
does  not  create  a  trust  or  interest  in  the 
property  Itself  In  her  favor.  Cizek  t.  Otzek 
(on  rehearing),  60  Neb.  797,  96  N.  W.  657. 
99  N.  W.  28,  5  Ann.  Cas.  464,  and  note. 
Moreover,  the  court  did  not  assume  to  trans- 
,  fer  to  plaintiff  her  own  i>roperty,  but  the 
property  of  the  husband. 

[4]  3.  The  decree  Itas  no  extraterritorial 
effect,  and  in  so  far  as  it  attempts  to  operate 
upon  the  status  of  the  minor  child  residing  in 
Indiana,*  it  is  a  nullity.  De  La  Montanya  v. 
De  La  Montanya,  112  Oal.  101,  44  Pac.  345, 
32  li.  R.  A.  82,  53  Am.  St  R^.  165;  Oooley's 
Constitutional  Limitations  (7th  Ed.)  p.  584. 

[E]  In  his  brief,  counsel  for  respondent  as- 
serts that  defendant  and  the  child  were  resi- 
dents of  Montana,  only  temporarily  absent, 
and  that  defendant  has  accepted  the  fruits 
of  this  decree  and  may  not  api)eal  from  It. 
If  these  facts  appeared  in  the  record,  differ- 
ent questions  would  be  presented;  but  tbere 
is  not  even  a  suggestion  of  either.  We  are 
bonnd  by  the  record,  and  may  not  decide 
these  cases  upon  statements  contained  in  the 
briefs. 

The  order  Is  reversed,  and  the  canse  Is  re- 
manded, with  directions  to  modify  the  decree 
in  conformity  with  defendant's  motion. 

SANNER,  J.,  concurs.  The  CHIEF  JUS- 
TICE, being  absent,  takes  no  part  in  the  fore- 
going decision. 


(S4  Mont.  481) 

STATE  ex  rel.  TOPLBT  ▼,  DISTRICT 
COURT  OP  FOURTH  JUDICIAL  DIST. 
m  AND  FOR  RAVALLI  COUNTY  et  al. 
(No.  4183.) 

(Supreme  Court  of  Montana.    Feb.  26,  1918.) 

CoTTKTS   «=>207(2)  —  Wbit   of   SuraaviBOBT 

CONTBOI/— SOOFE. 

Supervisory  control  will  not  be  exercised 
to  review  an  order  of  the  district  court  refus- 
ing to  set  aside  a  defaalt  divorce  decree,  rela- 


trix  having  an  adequate  remedy  by  appeal,  time 
for  which  nas  not  expired,  there  being  no  hard- 
ship peculiar  to  the  case  or  different  from  that 
suffered  by  all  apnellantB,  and  the  special  inter- 
est in  the  state  claimed  as  sufficient  to  warrant 
the  proceeding  justifying  a  motion  to  advance. 

Proceedings  by  the  State,  on  the  relation  of 
Mary  J.  Topley,  against  the  District  Court 
of  the  Fourth  Judicial  District  in  and  for 
the  (bounty  of  'Ravalli  and  R.  Lee  McCuUocta, 
a  Judge  thereof,  to  review  an  order  of  said 
district  court  refusing  to  set  aside  a  decree 
of  divorce  entered  by  default  in  the  case  of 
John  W.  Topley  against  relatrix.  Proceed-' 
Ing  dismissed. 

S.  J.  Risdioff,  bf  Missoula,  for  relatrix. 
Oeo.  T.  Baggs,  of  StevensvlUe,  and  Harry  U. 
Parsons,  of  Missoula,  for  respondenta 

SANNER,  J.  Supervisory  control  to  re- 
view an  order  of  the  district  court  of  Ravalli 
county,  refusing  to  set  aside  a  decree  of  di- 
vorce entered  by  default  We  state  the  facts 
substantially  as  conceded  by  respondents  in 
their  brief,  to  wit:  John  W^  Topley  filed  in 
said  court  his  complaint  for  divorce  against 
the  relatrix,  Mary  J.  Topley.  He  claimed 
residence  in  Montana,  she  being  in  New  Tork. 
The  complaint  was  weak  and  defective;  the 
issnauce  of  the  alias  summons  was  at  least 
irregular.  Service  or  purported  service  was 
by  publication  and  not  personal.  In  due  time 
the  default  of  tbe  relatrix  was  entered,  and 
the  decree  rendered  without  legal  notice  to 
her,  actual  or  constructive.  Immediately 
upon  learning  of  the  facts  she  filed  a  motion 
to  set  aside  the  decree  upon  the  grounds, 
mainly,  that  the  court  had  no  Jurisdiction 
of  the  person  of  the  relatrix  or  of  the  sub- 
ject-matter of  the  action,  and  that  the  de- 
cree waa  procured  through  fraud  practiced 
upon  the  court  This  was  supported  by  nu- 
merous exhibits  and  afiBdavitS',  accompanied 
by  a  proposed  answer  sufficient  on  ita  face 
The  motion  was  heard,  and  on  January  23. 
1918,  was  overruled. 

Just  why  on  such  a  state  of  facts,  ignoring 
the  detailed  strength  of  relatrix's  showing, 
the  court  refused  to  set  aside  the  decree  and 
open  the  default  is  to  us  Incomprehensible. 
But  the  relatrix  has  an  adequate  remedy 
without  resort  to  this  most  extraordinary 
of  all  legal  proceedings.  The  order  referred 
to  is  appealable ;  the  time  for  appeal  has  not 
expired,  and  will  not  expire  for  yet  a  little 
while.  No  hardship  peculiar  to  the  case  or 
different  from  that  suffered  by  all  appellants 
is  presented,  and  the  special  interest  in  the 
state  claimed  as  sufficient  to  warrant  thlr 
interposition  would  Justify  a  motion  to  ad- 
vance. This  proceeding  will  not  lie  unless 
there  is  no  appeal,  or  the  remedy  by  appeal 
is  inadequate.  (In  re  Weston,  28  Mont  207, 
72  Paa  612;  State  ex  rel.  Carroll  v.  District 
Court  50  Mont  428,  147  Pac.  612);  and  we 
cannot  permit  it  to  be  used  as  a  convenieno<« 
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or  shorter  route  to  precedence  over  other 
causes  equally  entitled  to  our  consideration. 

F6r  this  reason  the  proceeding  is  dismissed 
at  relatrlx's  cost 

Dismissed. 

HOLLOW  AY,  J.,  concurs.  BRANTLT,  C. 
J.,  I>eing  absent,  did  not  hear  the  argument, 
and  takes  no  part  in  the  foregoing  decision. 


(64  MonL  438) 

COMO  ORCHARD  LAND  CO.  v.  MAREHAM 

et  al.    (Na  3874.) 
(Supreme  Court  of  Montana.     Feb.  25,  1918.) 

1.  Pleading  «=>360(1)— IIotion  to  Stbikx — 

EiTKCT. 

A  motion  to  strike  baa  the  effect  of  de- 
murrer as  admitting  allegations  attacked. 

2.  Fkaud  €=>31— Election  of  Rehedier 

A  person  injured  by  the  fraudulent  acta  of 
another  may  elect  to  rescind,  or  may  affirm  the 
transaction  and  sue  for  damages. 

3.  Fraud  ®=39— Elements. 

False  representations  as  to  material  mat- 
ters, from  which  damages  proximately  result, 
constitute  actionable  fraud. 

4.  FBAUD  ®=3l3(2) SUPEBIOB  Knowlbdoe. 

If  the  party  expressing  the  opinion  pos- 
sesses superior  knowledge,  sucb  as  would  rea- 
sonably justify  the  conclusion  that  bis  opinion 
carries  with  it  the  implied  assertion  that  be 
knows  the  facts  which  justify  it,  bis  statement 
is  actionable  if  be  knows  that  be  does  not  hon- 
estly entertain  the  opinion  because  it  is  contrary 
to  the  facts. 

6.  Fbaud  «s3ll(l)  —  Mattebs  of  Fact  ob 
Opinion. 

An  opinion  may  be  so  blended  with  facts 
that  it  amounts  to  a  statement  of  facts  sus- 
taining a  charge  of  fraud, 
fl.  Fbaud  «=»22(1)  —  Oppobtunitt  to  Intes- 

TIUA1S. 

If  the  complaining  party  examined  the  prop- 
erty (the  subject-matter  of  the  transaction)  or 
bud  the  opi)ortunity  at  band  to  examine  it,  and 
failed  without  fault  of  his  adversary,  be  cannot 

f)lcad  bis  own  bad  judgment  in  the  one  case,  or 
lis  negligence  in  the  other,  as  a  foundation  for 
legal  liability. 

7.  Fraud  «s322(l) — ^Dutt  to  Intestioatb. 

While  the  law  does  not  reward  the  negli- 
gpnce  or  folly  of  a  buyer,  it  does  not  require 
him  to  pursue  an  independent  investigation  to 
ascrrtiiin  the  truth  or  falsity  of  the  seller's  rep- 
reseutations  when  the  property  is  situated  a 
lung  distance  from  the  place  of  the  transaction 
and  an  investigation  would  entail  great  ex- 
pense. 

8.  Fraud  $s»64(5) — Questions  fob  Jubt. 

In  suit  to  foreclose  purchase-money  mort- 
gage on  Montana  land,  where  defendants  coun- 
terclaimed  damages  for  fraudulent  representa- 
tions as  to  the  land,  which  was  sold  for  orchard 
purposes,  it  being  inferable  from  the  counter- 
claim  that  the  sale  took  place  in  Wisconsin 
where  defendants  resided,  whether,  under  the 
circumstances,  defendants  were  negligent  in  fail- 
ing to  go  to  Montana  to  investigate  the  truth  of 
the  representations,  was  for  the  jury. 

9.  Fraud  «=964(3) — Questions  fob  Jubt. 

In  suit  by  orchard  land  company  to  foreclose 
purchase-money  mortgage,  where  defendants, 
residents  of  a  distant  state,  counterdaimed  for 
false  representations  as  to  the  land,  whether,  nn- 
dor  the  advantageous  position  occupied  by  plain- 
tilT,  its  opinions  were  not  so  blended  with  al- 
leged facts  as  to  constitute  them  fraudulent 
representations,  was  for  the  jury. 


10.  Fbaud  «cs>20 — Questions  tor  Jubt. 

In  suit  by  Montana  orchard  land  company 
to  foreclose  purchase-money  mortgage  on  land 
sold  under  agreement  that  vendor  would  plant 
the  land  to  orchards  and  cultivate  it  for  five 
years,  where  defendant  connterclaimed  damages 
for  false  representations,  alleging  representa- 
tions that  tiie  locality  where  the  lands  are 
situated  was  a  long-tried  fruit  district,  free 
from  serious  crop  failures,  damaging  frosts, 
or  harmful  pests;  that  fruits  of  hardy  and 
samihardr  varieties  prosper  in  the  locality 
as  nowhere  else  in  the  United  States;  that 
the  demand  for  Montana  grown  fruits  exceed- 
ed the  supply,  and  there  was  a  ready  borne 
market  at  remunerative  prices;  that  orchards 
operated  by  plaintiff  in  the  vicinity  had  been 
successful,  yielding  large  proGts  on  the  invest- 
ments; that  apple  growing  has  been  very  profit- 
able in  this  vicinity,  it  being  understood  that 
these  lands  would  be  devoted  principally  to  ap- 
ple raising;  and  that  plaintiff  had  available  ex- 
pert knowledge  of  the  business  which  would  be 
applied  to  the  end  that  proper  selections  of  trees 
would  be  made  and  conditions  injuriously  affect- 
ing the  industry  avoided — while  very  broad  and 
even  immoderate  in  the  terms  employed,  were 
none  of  them  as  a  matter  of  law  so  hiberently 
improbable  that  defendants,  as  reasonably  pru- 
dent persons,  ongbt  to  have  questioned  their 
verity. 

11.  Fbaud    «cs>20— Reliancb   on    Repbessn- 

TATIONB CBEDULITT  OF  PLAINTIFF. 

Defendants  in  action  for  fraud  inducing  a 
purchase  should  not  be  beard  to  say  that  bis  rep- 
resentations were  so  immoderate  that  plaintiff 
had  no  right  as  a  reasonably  prudent  person 
to  rely  on  them,  for  a  fraudulent  vendor  can- 
not appeal  to  the  law  to  extol  his  deceit  and 
condemn  the  credulity  of  his  victim. 

12.  Vendob  and  Pubchaseb  ^=»36(1J— Falbi- 
TT  OF  Representations. 

Hie  falsity  of  representations  as  to  land 
sold  depends,  not  on  whether  such  representa- 
tions affect  the  quality  of  the  land,  but  on 
whether  such  representations  affect  the  value  of 
the  land  for  the  purpose  for  which  the  land  is 
sold. 

13.  Vkndoh  and  Pubohaseb  4s>33— Falbitt 
OF  Repbbsentations  ab  to  Value  —  "Ac- 
tual Fbaud." 

Within  Rev.  Codes,  i  4978,  defining  "actnal 
fraud,"  representations  of  vendor  of  orchard 
lands  sold  nnder  agreement  that  vendor  would 
plant  the  lands  to  orchards  and  cultivate  them 
for  five  years;  that  the  locality  where  the  lands 
are  situated  was  a  long-tried  fruit  district,  free 
from  serious  crop  failures,  damaging  frosts,  or 
harmful  pests;  that  fruits  of  hardy  and  semi- 
hardy  varieties  prosper  in  the  locality  as  no- 
where else  in  the  United  States ;  that  the  de- 
mand for  Montana  grown  fruits  exceeded  the 
supply,  and  there  was  a  ready  home  market  at 
remunerative  prices;  that  orchards  operated  by 
plaintiff  in  the  vicinity  bad  been  successful, 
yielding  large  profits  on  the  investments;  that 
apple  growing  nas  been  very  profitable  in  this 
vicinity,  it  being  understood  that  these  lands 
would  be  devoted  principally  to  apple  raising; 
and  that  plaintiff  had  available  expert  knowl- 
edge of  the  business  which  would  be  applied  to 
the  end  that  proper  selections  of  trees  would  be 
made  and  conditions  injuriously  affecting  the 
industry  avoided — if  false,  constituted  fraud. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actual 
Fraud.] 

Appeal  from  District  Oonrt,  RaTalll 
County;   R.  Lee  McCulloch,  Judge. 

Acti<»  by  the  (}omo  Orchard  Land  Com- 
pany against  Stuart  H.  Markham  and  aa- 
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other.    From  jndgmait  for  plaintiff,  defend- 
ants appeaL     Beversed  and  remanded. 

Walsh,  Nolan  &  Scallon,  of  Helena,  for  ap- 
pellanta  O'Hara  ft  Madeen,  of  Hamilton, 
for  respondent. 

HOIiliOWAT,  J.  ThU  suit  was  Instituted 
to  foreclose  a  mortgage  given  to  Mcure  an 
indebtedness  of  |4,500.  The  defendants  ad- 
mit the  execution  of  the  notes  and  mortgage 
aad,  by  way  of  affirmative  defense  or  coim- 
terclaim,  allege:  That  In  May,  1909,  they 
purdiased  from  the  plaintiff  the  lands  de- 
scribed In  the  mortgage  and  that  the  In- 
debtedness sued  upon  represents  the  unpaid 
balance  of  the  purchase  price.  That  the 
lands  were  sold  by  plaintiff  and  purchased 
by  defendants  for  orchard  purposes.  That 
plaintiff  agreed  to  plant  the  lands  to  or- 
chards and  cultivate  them  for  five  years. 
That  defendants  were  residents  of  Wiscon- 
sin, without  experience  in  fruit  raising  and 
without  any  knowledge  of  the  lands  except 
such  knowledge  as  they  gained  from  the  la- 
formation  furnished  by  plaintiff.  That,  to 
indace  the  porcbase,  plaintiff  represented 
to  defendants  (b)  that  the  locality  where  the 
lands  are  situated  was  a  long-tried  fruit 
district,  free  from  serious  crop  failures, 
damaging  frosts,  or  harmful  pests;  (d)  that 
fruits  of  liardy  and  semihardy  varieties  pros- 
per in  the  locality  as  nowhere  else  In  the 
United  States;  (e)  that  the  demand  for  Mon- 
tana grown  fruits  exceeded  the  supply  and 
that  there  was  a  ready  home  market  at  re- 
munerative prices;  (g)  that  orchards  oper- 
ated lu  plaintiff  in}  the  vicinity  had  been 
successful,  yielding  large  profits  on  the 
investments;  (h)  that  apple  growing  has 
been  very  profitable  in  this  vicinity,  it  being 
understood  that  these  lajids  would  be  de- 
voted principally  to  apple  raising; .  and  (k) 
that  plaintiff  bad  available  expert  knowl- 
edge of  tbe  business  which  would  oe  applied 
to  tbe  end  that  proper  selections  of  trees 
would  be  made  and  conditions  Injuriously 
affecting  the  Industry  avoided.  It  Is  alleg- 
ed that  all  of  these  representations  were 
false;  were  known  to  plaintiff  to  be  false 
•when  made;  that  they  were  Intended  to  be 
accepted  as  true  and  to  be  acted  upon ;  that 
tbey  were  believed  and  acted  'upon  by  de- 
fendants to.  their  damage,  and  that  but  for 
them  tbe  lands  would  not  have  been  purchas- 
ed ;  that  defendants  were  lulled  Into  a  sense 
of  security  by  subsequent  statements  of  the 
same  character  and  did  not  discover  that 
they  had  been  Imposed  npon  until  within 
six  months  of  the  date  this  action  was  in- 
stituted. 

Upon  motion  of  idaintiff,  tbe  trial  court 
stnick  out  all  the  allegations  of  misrepre- 
sentation and,  defendants  declining  to  plead 
further,  suffered  judgment  to  be  entered 
against  them  and  appealed. 

£1]  The  motion  to  strike  has  the  effect 
of  a  demurrer,  and  for  the  purposes  of  this 


ai>peal  all  the  allegations  strldcen  are 
deemed  to  be  true.  Reduced  to  Its  lowest 
terms,  the  question  presented  is:  Are  these 
representations,  or  any  of  them,  of  such 
character  as  to  furnish  the  basis  for  relief 
under  tbe  circumstances? 

(2]  It  is  elementary  that  a  person  Injured 
by  tbe  fraudulent  acts  of  another  may  elect 
to  rescind  or  may  affirm  tbe  transaction 
and  sue  for  damages.  12  R.  a  L.  p.  405. 
In  order  to  state  a  cause  of  action  for  re- 
scission. It  Is  necessary  for  the  complaining 
party  to  allege  that  he  has  restored  to  the 
other  party  everything  of  value  which  was 
received  under  the  contract,  or  that  he  has 
offered  to  make  restitution  upon  condition 
that  the  offending  party  do  likewise,  unless 
it  Is  made  to  appear  that  the  latter  is  un- 
able or  positively  refuses  to  do  so.  Rev. 
Codes,  {  6065 ;  18  Ency.  PL  ft  Pr.  820.  The 
counterclaim  contains  none  of  these  neces- 
sary allegations  and  will  not  Justify  rescis- 
sion. 

[3]  Does  it  state  a  cause  of  action  for 
damages?  It  does  if  the  representations 
are  material  and  it  can  be  said  that  dam- 
ages flow  therefnxn  in  the  sequence  of  cause 
and  effect 

Probably  the  most  familiar  example  of 
fraud  consists  of  telling  a  deliberate  and 
Intentional  falsehood  concerning  a  material 
matter.  It  Is  sometimes  said  that  the  ex- 
pression of  an  opinion  furnishes  no  ground 
for  legal  relief  to  one  who  relies  npon  It  to 
his  Injury.  Other  authorities,  however, 
modify  this  rule  and  limit  the  immunity  to 
cases  where  the  statement  amounts  to  noth- 
ing more  than  an  opinion  and  tbe  parties 
have  equal  knowledge  of  the  subject-matter, 
or  equal  means  of  knowledge.  Van  Horn 
V.  O'Connor,  42  Wash.  613,  85  Pac.  280; 
Aitken  v.  BJerkvlg,  77  Or.  397,  160  Pac.  278. 

In  Butte  Hardware  Co.  v.  Knox,  28  Mont. 
Ill,  72  Pac.  301,  this  court  said: 

"Mere  expressions  of  opinion  or  of  judgment 
do  not,  except  in  particular  cases,  which  must 
be  shown  by  the  pleadings,  constitute  actionable 
fraud  or  false  representations." 

And  this  doctrine  was  approved  in  Ott  v. 
Pace,  43  Mont  82,  115  Pac.  37.  But  In  nei- 
ther case  was  any  attempt  made  to  amplify 
the  subject  or  designate  the  circumstances 
under  which  the  expression  of  an  opinion 
might  constitute  fraud. 

[4, 1]  We  think  the  following  rule  is  sus- 
tained by  reason  and  the  authorities:  If  the 
party  expressing  the  opinion  possesses  su- 
perior knowledge,  such  as  would  reasonably 
Justify  the  conclusion  that  his  opinion  carries 
with  It  tbe  implied  assertion  that  he  knows 
tbe  facts  which  Justify  it,  his  statement  is  ac- 
tionable if  be  knows  that  he  does  not  honest- 
ly entertain  tbe  {pinion  because  it  Is  con- 
trary to  tbe  facta.  Bdward  Barron  Eistate 
Co.  v.  Woodruff,  163  CaL  561,  126  Pac.  351, 
42  L.  R.  A.  (N.  S.)  126.  8o,  likewise,  an  opin- 
ion may  be  so  blended  with  facta  that  it 
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amoants  to  a  statement  of  facts.     Sheer  v. 
Hoyt,  13  Cal.  App.  662,  110  Pac.  47T. 

Authorities  may  be  found  which,  by  making 
a  liberal  allowance  for  the  optimism  of  a  sell- 
er, refuse  to  hold  him  legally  responsible 
for  "puffing  his  own  wares"  or  engaging  In 
so-called  dealer's  talk,  even  though  his  state- 
ments do  not  square  with  the  truth,  and  this 
upon  the  theory  that  no  sensible  person  ought 
to  be  Influenced  by  such  considerations ;  but 
even  this  rule,  thus  broadly  stated,  is  not 
generally  looked  upon  with  favor  at  the  pres- 
ent time.  Prescott  v.  Brown,  30  Okl.  428,  120 
Pac.  991.  Of  course,  statements  may  be  so 
extravagant  that  even  the  most  credulous 
I>erson  ought  not  to  believe  them,  and  the  law 
cannot  undertake  to  reward  mere  folly. 
From  the  very  nature  of  the  subject  there 
cannot  be  any  definite  rule  by  which  to  de- 
termine whether  representations  do  or  do 
not  constitute  fraud.  The  utmost  that  can 
be  done  Is  to  judge  the  representations  in- 
volved In  the  particular  case,  by  the  results 
which  ought  reasonably  to  be  anticipated 
from  a  reliance  upon  them,  by  one  whose  sit- 
uation is  such  that  he  may  rightfully  accept 
them  as  true. 

[1-9]  If  the  complaining  party  examined 
the  property  (the  subject-matter  of  the  trans- 
action), or  had  the  opportunity  at  hand  to 
examine  It,  and  failed  without  fault  of  his 
adversary,  he  cannot  plead  bis  own  bad  judg- 
ment In  the  one  case,  or  bis  negligence  in 
the  other,  as  a  foundation  for  legal  liability. 
Power  &  Bro.  v.  Turner,  37  Mont  621,  97 
Pac.  950.  But  while  the  law  does  not  reward 
the  negligence  or  folly  of  a  buyer,  It  does 
not  require  him  to  pursue  an  independent  In- 
vestigation to  ascertain  the  truth  or  falsity 
of  the  seller's  representations  when  the  proi>- 
erty  is  situated  a  long  distance  from  the 
place  of  the  transaction  and  an  investigation 
would  entail  great  expense.  Becker  v.  Clark, 
83  Wash.  37,  145  Pac.  65.  It  is  not  aUeged 
specifically  that  the  sale  of  these  lands  took 
place  in  Wisconsin,  but  we  think  it  Is  fairly 
Inferable  from  the  counterclaim,  considered 
in  its  entirety.  It  was  therefore  a  question 
for  the  jury  whether,  under  the  circumstanc- 
es, the  defendants  were  negligent  in  failing 
to  investigate.  It  was  also  a  question  for  the 
jury  whether,  under  the  advantageous  posi- 
tion occupied  by  the  plaintiff,  Its  opinions 
were  not  so  blended  with  alleged  facts  as  to 
constitute  them  fraudulent  representations 
within  the  rule  above. 

[10,11]  Some  of  these  representations  are 
very  broad,  even  Immoderate  in  the  terms 
employed ;  but  we  do  not  think  that  it  can  be 
said,  as  a  matter  of  law,  that  any  one  of 
them  is  80  inherently  Improbable  that  defend- 
ants, as  reasonably  prudent  persons,  ought  to 
have  questioned  its  verity.  It  is  rather  an 
unsavory  defense  for  plaintiff  to  say: 

"I  made  these  representations  to  induce  the 
■ale,  knowing  they  were  false;    but  defendants 


were  foolish  not  to  anapeet  I  was  a  knave." 
Jacobsoi  V.  Whitely,  138  Wis.  434,  120  N.  W. 
286. 

A  fraudulent  vendor  cannot  appeal  to  the 
law  to  extol  his  deceit  and  condemn  the  cre- 
dulity of  his  victim. 

[1 2, 13]  It  la  no  answer  for  plaintiff  to 
make  that  these  repres^ttatlons,  if  false,  do 
not  affect  the  quality  of  the  lands.  Defend- 
ants had  the  right  to  select  the  purpose  for 
which  they  would  be  devoted,  and,  since  they 
were  sold  for  orchard  purposes,  the  question 
Is:  Do  these  representations,  if  false,  af- 
fect the  value  of  the  lands  for  the  purposes 
intended?  It  would  seem  to  follow  as  a  nat- 
ural consequence  that  these  lands  would  be 
worth  much  less  for  fruit  raising  If  the  lo- 
cality was  subject  to  late  frosts  In  the  spring 
or  early  frosts  in  the  fall,  or  it  it  was  in- 
fected with  harmful  Insect  pests,  or  if  hardy 
or  semlhardy  varieties  conld  not  be  made  to 
prosper,  or  If  the  home  market  was  already 
glutted  with  Montana  grown  fruits,  or  If  oth- 
er orchards  in  the  vicinity  had  proved  fail- 
ures, or  If  plaintiff  did  not  have  expert 
knowledge  of  the  business  available  for  use 
in  making  proper  selections  of  trees  for  plant- 
ing or  In  the  care  of  the  orchards  during  the 
prehearing  period.  We  have  omitted  refer- 
ence to  such  other  representations  as  we 
deem  immaterial  under  the  circumstances. 
For  instance,  it  is  alleged  that  plaintiff  rep- 
resented that  there  was  available  an  ample 
supply  of  water  for  irrigation ;  but  it  is  not 
alleged  that  these  lands  require  irrigation. 

The  representations  considered  herein  fall 
within  the  definition  of  fraud  contained  In 
section  4978,  Revised  Codes,  and  for  this  rea- 
son the  court  erred  in  striking  them  from  the 
answer. 

The  judgment  is  reversed,  and  the  cause  Is 
remanded  for  further  proceedings. 

Reversed  and  remanded. 

SANNER,  J.,  concurs.  BRANTLT,  O.  J., 
being  absent,  takes  no  part  in  the  foregoing 
decision. 

(H  ICont.  4M) 
GRANT  ▼.  WILLIAMS,  Justice  of  the  Peace, 

et  al.    (No.  3866.) 
(Supreme  Court  of  Montana.     Feb.  2,  1918.) 

1.  Malicious    Pbosectjtion    ^=>SjO  —  Com- 
plaint—Sufficienct. 

A  malicious  prosecution  complaint  held  de- 
fective because  not  alleging  that  the  proceedings 
were  instituted  maliciously. 

2.  False  Imprisonment  <3=»20(1)—Coiifiaint 
— sufficienct.  _ 

A  false  imprisonment  complaint,  alleging 
that  defendant  acted  as  town  marshal  when  un- 
lawfully and  wrongfully  arresting  plaintiff,  but 
not  stating  that  he  acted  without  a  warrant  or 
process,  is  defective  in  view  of  Rev.  Codes,  | 
7962,  subd.  15,  creating  a  rebuttable  presump- 
tion that  ofiScial  duties  were  regularly  performed. 

3.  False  Imprisonment  <3=320(1)— Pleadino 
— ^Allegations— SUFFICIENCT. 

A  pleader's  extravagant  use  of  the  tern'* 
wrongfully"  and  "unlawfully"  will  not  dispensa 
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with  the  necessity  of  stating  facta  on  which  ia- 
■iie  may  be  joined. 

Appeal  from  District  Conrt,  Blaine  Coun- 
ty;  John  W.  Tattan,  Jndge. 

Action  by  Hugh  L.  Grant  against  W.  H. 
Luts,  L.  V.  Bogy,  and  Edward  Price,  and  F. 
N.  Williams  as  Justice  of  the  Peace.  From 
a  Judgment  in  favor  of  the  first  three  named 
defendants,  plaintiff  appeala     Affirmed. 

See,  also,  54  M<MJt.  — ,  169  Pac.  286. 

R.  E.  O'Keefe,  of  Chinook,  for  appellant. 
John  Collins,  of  Dillon,  for  respondents. 

HOIiLOWAY,  J.  The  facts  out  of  which 
this  controversy  arises' are  set  forth  fully  in 
Grant  v.  Williams  et  al.,  M  Mont-; — ,  168 
Pac.  286.  This  appeal  is  from  the  Judgment 
in  favor  of  defendant  Lutz  and  his  sureties, 
Bogy  and  Price. 

[1]  1.  It  is  not  alleged  in  the  complaint 
that  Lutz  acted  maliciously  in  Institutlog  the 
proceedings  in  the  justice  court,  and  for  this 
reason  a  cause  of  action  for  malicious  prose- 
cution is  not  stated.  Smith  v.  Davis,  3  Mont. 
100;  Grorud  v.  Lossl,  48  Mont.  274,  136  Pac. 
1069;  Stephens  v.  Conley,  48  Mont  352,  138 
Pac.  189,  Ann.  Cas.  1915D,  958. 

[2, 3]  2.  The  complaint  charges  that  de- 
fendant Lutz  acted  In  his  official  capacity  as 
town  marshal  of  Chinook  when  he'  arrested 
the  plaintiff,  but  it  fails  to  allege  that  he 
acted  without  warrant  or  other  sufflcient  l^al 
process.  From  the  facts  stated,  the  presump- 
tion arises  that  Lutz  performed  an  official 
duty  in  a  regular  manner  (Bev.  Codes,  i  7962, 
enbdlv.  15),  and  to  make  out  a  cause  of  ac- 
tion for  false  imprisonment  the  burden  was 
Imposed  upon  the  plaintiff  to  state  facts  sul- 
fldent  to  overcoifie  this  presumption  and  to 
disclose  wherein  the  violation  of  his  liberty 
was  unlawful.  This  he  failed  to  do.  The 
most  extravagant  use  of  the  terms  "wrong- 
fully" and  "unlawfully"  will  not  serve  to  re- 
lieve the  pleader  of  the  necessity  of  stating 
facts  upon  which  Issue  may  be  joined.  Go- 
ing V.  Dinwiddle,  86  CaL  633,  25  Pac.  129. 
-  The  complaint  does  not  state  a  cause  of 
action,  and  the  court  ruled  correctly  in  sus- 
taining the  demurrer. 

The  Judgment  is  affirmed. 

Affirmed. 

SANNEB,  J.,  concurs.  BBANTLT,  O.  J., 
being  absent,  did  not  hear  the  argument  and 
takes  no  part  in  the  foregoing  decision. 


(E4  Mont.  422) 

SCHWAB  V.  McVBY.'   (No.  3869.) 

(Supreme  'Court  of  Montana.     Feb.  14,  1918.) 

1.  Landix)rd  asd  Txnant  ^=920 — Lxases— 
Certaintt. 
Written  instrument  naming  the  parties,  fix- 
ing the  term  at  five  years,  referring  to  the  land 
leased,  and  providing  only  that  no  rent  shall  be 
paid  for  the  first  year  and  that  thereafter  the 
landlord  shall  recdve  one-third  of  all  the  crop 


and  one-half  of  the  increase  of  any  stock  placed 
on  the  land,  and  providing  that  any  improve- 
ments made  shall  be  placed  on  tiie  premises  by 
the  lessee,  is  void  for  nncertainty,  and  is  not 
enforceable,  since  it  requires  nothing  to  be  done, 
bat  merely  states  who  sliall  do  it  if  it  is  done. 
2.  Contracts  ©=a9(l)  —  E>ntobceabiutt  — 

DEFINITENBB& 

Under  Bev.  Codes,  I  4999,  providing  that  a 
contract  with  a  single  object  so  vaguely  express- 
ed as  to  be  unascertainable  is  void,  to  constitute 
an  enforceable  contract  the  agreement  of  the 
parties  must  be  sufBciently  certain  and  explicit 
that  their  full  intention  may  be  ascertained  to  a 
reasonable  degree  of  certainty. 

Afkpeal  from  District  Court,  Bavalll  Coun- 
ty;  B.  Lee  McCuUoch,  Judge. 

Action  by  George  Schwab  against  Worth 
McVey.  Judgment  on  directed  verdict  for 
defendant  and  order  denying  new  trial,  and 
plaintiff  appeals.    Affirmed. 

B.  C.  Kurtz  and  E.  O.  Packer,  both  of 
Hamilton,  for  appellant  Geo.  T.  Baggs,  of 
Stevensville,  for  respondent 

HOLLOWAT,  J.  This  action  in  claim  and 
deliveiy  was  brought  to  recover  possession  of, 
certain  grain,  or  its  value  in  the  event  that 
possession  cannot  be  had.  By  his  answer, 
defendant  admits  that  he  is  in  possession  of 
the  property  and  admits  its  value  as  claim- 
ed by  plaintiff.  He  denies  all  the  other  al- 
legations of  the  complaint  and,  by  way  of 
affirmative  defense,  alleges  that  on  March 
10,  1913,  he  leased  from  plaintiff  for  a  term 
of  five  years  a  ranch  consisting  of  800  acres 
of  unbroken  land;  that  during  the  season  of 
1913  he  broke  127  acres;  that  in  1914  plain- 
tiff solicited  him  to  break  additional  ground, 
but  that  he  refused  to  comply  except  upon 
condition  that  he  be  given  the  entire  crop 
to  be  raised  on  such  newly  plowed  ground 
during  the  first  crop  season;  that  plaintiff 
agreed  to  this  condition;  that  he  (defendant) 
plowed  100  acres  of  sod  and  seeded  It  to 
grain  in  the  spring  of  1915;  and  that  the 
grain  in  controversy  was  raised  on  that  100 
acres  during  the  first  crop  season  after  it 
was  broken.  The  reply  admits  the  execution 
of  the  lease  of  March,  1913,  and  denies  all 
other  allegations  of  the  answer.  At  the  con- 
clusion of  the  testimony  the  court  directed 
a  verdict  for  defendant  and  plaintiff  appeal- 
ed from  the  judgment  and  from  an  order 
denying  him  a  new  trial. 

There  Is  not  any  substantial  conflict  in 
the  evidence.  Either  plaintiff  or  defendant 
was  entitled  to  prevail  as  a  matter  of  law, 
and  the  only  question  presented  by  the  rec- 
ord Is:  Did  the  trial  court  err  In  directing 
the  verdict  for  defendant? 

The  lease  of  March,  1913,  names  the  plain- 
tiff as  first  party  and  defendant  as  second 
party,  fixes  the  term  at  five  years,  refers  to 
the  land  leased,  and  then  contains  this  para- 
graph only: 

"It  being  understood  and  agreed  between  both 
parties  that  no  rent  shall  be  paid  for  the  year 
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ending  March  1,  1014,  and  tliat  thereafter  aaid 
first  party  ahall  receive  one-tliird  of  all  the  crop 
raised  each  year,  his  share  of  same  to  be  deliv- 
ered at  the  thresher  to  the  said  first  party,  said 
second  party  to  have  the  threshing  done  at  his 
expense;  it  being  also  understood  that  one-half 
the  increase  from  any  stock  placed  upon  the 
land  during  the  life  of  this  leas«,  by  said  first 
party.  shaU  belong  to  said  first  party;  it  also  be- 
ing understood  that  any  and  all  improvements 
put  upon  the  land  shall  be  so  placed  by  the  sec- 
ond party." 

The  trial  court  held  this  lease  void  for 
uncertainty,  and  held  further  that  the  only 
binding  contract  between  the  parties  was  the 
oral  agreement  of  1914,  under  which  defend- 
ant plowed  the  100  acres  and  raised  tbere<m 
the  grain  in  controversy. 

[1]  Upon  the  trial,  counsel  for  the  respec- 
tive parties  proceeded  upon  the  theory  that 
the  written  lease  is  valid,  that  defendant  re- 
lies upon  the  oral  agreement  as  constituting 
a  modification  of  the  terms  of  the  lease,  and 
that  the  only  controversy  arises  over  the 
question :  Was  that  oral  agreement  executed 
or  executory?  If  It  were  necessary  to  a 
determination  of  these  appeals  to  do  so,  we 
should  be  inclined  to  bold  that  the*  oral 
agreement  was  fully  executed  and  that  evi- 
dence of  its  terms  was  properly  admitted  \m- 
der  section  5067,  Revised  Codes,  or  that  the 
Judgment  might  be  Justified  upon  a  different 
theory,  viz.  the  lease  does  not  require  McVey 
to  do  any  plowing,  and  therefore  the  agree- 
ment under  which  the  plowing  was  done  and 
the  crop  raised  in  1915  was  an  agreement  In- 
dependent of  the  lease  and  not  a  modifica- 
tion of  it;  but  we  agree  with  the  trial  court 
that  the  lease  of  1913  is  void  for  uncertain- 
ty. The  only  definite  provision  in  it  secures 
to  defendant  the  possession  of  the  land  for 
five  years,  but  there  is  not  any  consideration 
for  this  agreement  Beyond  that,  the  lease 
does  not  bind  either  party  to  do  anything. 
It  does  not  provide  that  any  plowing  shall 
be  done.  It  provides  that  after  the  first  year 
Schwab  shall  receive  one-third  of  all  the 
crops  raised  each  year,  but  it  does  not  re- 
quire McVey  to  raise  any  crops.  It  also 
provides  that  Schwab  is  to  have  one-half  of 
the  Increase  of  any  stock  he  may  place  on 
the  land  during  the  life  of  the  lease,  but  It 
does  not  require  him  to  place  any  stock  on 
the  land.  It  also  provides  that  any  and  all 
Improvements  put  upon  the  land  shall  be  so 
placed  by  McVey,  but  It  does  not  require  any 
improvements  to  be  placed  on  the  land. 

[2]  It  is  an  elementary  rule  of  law  that, 
to  constitute  an  enforceable  contract,  the 
agreement  of  the  parties  to  It  must  be  suffi- 
ciently certain  and  explicit  that  their  full 
Intention  may  be  ascertained  to  a  reasona- 
ble degree  of  certainty.    6  R.  C  L.  p.  644. 

"If  an  agreement  be  so  vagne  and  indefinite 
that  it  is  not  possible  to  collect  from  it  the  full 
intention  of  the  parties,  it  is  void;  for  neither 
the  court  nor  the  Jury  can  make  an  agreement 
for  the  parties."  Price  y.  Stipek,  39  Mont.  426, 
104  Pac.  109. 


Section  4999,  Revised  Codes,  provides: 
"Where  a  contract  has  but  a  single  object, 
and  such  object  is    *    *    *    so  vaguely  express- 
ed as  to  be  wholly  nnascertainable,  the  entire 
contract  is  void." 

We  approve  the  disposition  made  of  this 
case  by  the  trial  court  The  Judgment  and 
order  are  affirmed. 

Affirmed. 

BANNER,  J.,  concurs.  BRANTLT,  O.  J., 
being  absent,  takes  no  part  in  the  foregoing 
decision. 

(64  Mont.  448) 
GLOVER  T.  CHICAGO,  M.  &  ST.  P.  BT.  CO. 

etal.    (No.  3800.) 

(Supreme  Court  of  Montana.     Feb.  26,  1918.) 

1.  Masteb  and  Servant  ®=>88(5)— Scope  or 
Employment. 

Where  a  telegraph  operator,  while  off  duty, 
was  injured  by  defect  in  roadmaster's  gasoline 
speeder  on  which  he  was  journeying  to  a  nearby 
town  to  procure  supplies,  on  the  roadmaster's 
invitation,  the  railroad  company  was  not  liable 
to  him  as  employ^,  since  he  was  journeying  nei- 
ther to  nor  from  his  work,  was  engaged  upon  Us 
own  private  business,  and  was  actuated  in  hia 
choice  of  ways  to  reach  his  destination  by  mo- 
tives entirely  personal 

2.  Master  and  Servant  «=3l43  —  Rules  — 
Knowuidoe  bt  Servant. 

If  a  telegraph  operator,  injured  by  riding  on 
a  company  gasoline  speeder  on  business  of  his 
own,  had  no  knowledge  of  the  company's  rule 
forbidding  employes  to  ride  on  such  speeders  of 
the  company,  ne  would  not  be  bound  by  it 

3.  Master  and  Servant  €=>144  —  Rulbb  — 
gustomabt  dibreoard  of  rule. 

If  it  was  the  custom  of  railroad  employte 
to  ride  on  railroad's  gasoline  speeders  on  their 
private  business,  a  company  rule  forhidding  such 
riding  could  not  control  as  to  an  employi  so 
riding  injured  by  defect  in  th^  speeder. 

4.  Carriers  $=9240 — Passenoebb  —  Periob- 
siON  to  Ride. 

Where  attitude  of  railroad  company  towards 
employes  riding  on  railroad's  gasoline  speeders 
on  their  private  business  was,  at  most,  one  of 
permission,  not  of  obligation,  it  was  not  liable 
to  an  employ^  so  riding,  injured  by  defect  in 
speeder,  on  the  theory  of  his  being  a  passenger. 

6.  Carriers  4=3240 — Railroads  4=>276(2) — • 
Licensees— Emplot£  Ridinq  or  Gasolinb 
Speeder. 

Where  railroad  employe,  injured  while  riding 
on  private  business  on  the  roadmaster's  gasoline 
speeder,  had,  aside  from  the  roadmaster's  invita- 
tion, no  warrant  for  so  riding  other  than  ac- 
quiescence implied  from  custom,  he  was  a  mere 
licensee,  to  whom  the  company  owed  no  duty  to 
keep  its  speeder  in  good  condition  or  to  operate 
it  with  caution. 

Q.  MAffTOB  AND  Servant  4=388(5)— AxrmoBi- 

TX  OF  ROADMASTER. 

A  railroad  roadmaster,  inviting  another  em- 

Eloyg  to  ride  with  him  on  his  gasoline  speeder, 
ad  no  authority  to  create  any  highef  relation 
of  such  employe  to  the  railroad  than  a  mere 
licensee;  hia  duties  being  circumscribed  and 
confined  to  maintenance  of  way. 

7.  Railroads  «=»276(2)— Dtjtt  to  Guest. 

A  railroad  company  owes  to  a  guest  ridinc 
on  its  gasoline  speeder  the  duty  to  use  reaa<m- 
able  care  for  his  safety. 
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8.  Neouokkck  «3>121(2)  —  Res  Ipsa  Loqui- 

TUB. 

Where  the  happening  of  an  accident  is  not 
necessarily  inconsistent  with  ordinary  care,  res 
ipsa  loquitnr  cannot  apply. 

Appeal  from  District  Court,  Missoula 
Ooimty;   Theo.  Lentz,  Judge. 

Action  by  William  H.  Glover  against  the 
Chicago,  Milwaukee  &  St  Paul  Railway 
Company  and  another.  Fi-om  Judgment  for 
plaintiff,  defendants  appeaL'  Reversed  and 
remanded. 

Henry  C.  Stiff,  of  Missoula,  and  Geo.  W. 
Korte,  of  Seattle,  Wash.,  for  appellants. 
Harry  H  Parsons,  of  Missoula,  and  Edward 
Horsky,  of  Helena,  (or  respondent 

SANNER,  J.  On  June  18,  1914,  the  plain- 
tiff (respondent  here)  was  injured  while  rid- 
ing upon  a  gasoline  speeder '  driven  by  the 
defendant  Grimes  upon  the  defendant  com- 
pany's traclcs  t)etween  East  Portal  and  Sal- 
tese.  In  this  state.  He  claims  the  right  to 
recover  upon  these  allegations  of  his  com- 
plaint: That  he  was  at  the  time  a  telegraph 
operator  employed  by  the  defendant  com- 
pany at  East  Portal  and  was  en  route  to  Sal- 
tese  for  the  purpose  of  obtaining  groceries 
and  other  food  supplies  for  himself;  that 
the  defendant  Grimes  was  and  still  is  a  road- 
master  of  the  railway  company,  whose  au- 
thority as  such  extended  over  this  and  other 
portions  of  its  line  and  who  as  such  possess- 
ed and  used  said  speeder;  that  the  speeder 
was  made  to  and  did  seat  more  than  one  per- 
son and  was  capable  of  running  at  a  high 
and  dangerous  rate  of  speed ;  that  after  Janu- 
ary 1,  1914  (at  which  time  certain  privileges 
of  free  transportation  for  foodstuffs  thereto- 
fore extended  by  the  company  to  Its  em- 
ployes at  East  Portal  were  revoked)  '^t  be- 
came and  was  the  custom  of  the  defendants 
to  take  or  Invite  said  employ^  at  said  place 
on  said  motorcar  and  similar  cars  and  con- 
vey  and  carry  them  to  a  station  where  said 
materials  could  be  purchased  and  obtained, 
and  elsewhere;"  that  on  the  day  of  the  ac- 
cident plaintiff  boarded  said  speeder  pursu- 
ant to  such  Invitation;  that  unknown  to 
blm,  but  known,  or  by  the  exercise  of  due 
care  knowab^e,  to  the  defendants,  the  speeder 
"was  la  a  defective  and  dangerous  condition. 
In  that  one  of  the  iron  bolts  which  had  to  do 
with  holding  and  keeping  In  place  one  of  the 
wheels  thereof  was  loose,  unconnected,  and 
wholly  Inadequate  for  said  purpose,  and  at 
said  Ume  carelessly  and  negligently  left  and 
maintained  in  such  condition;"  that  the  de- 
fendants negligently  failed  to  inspect  the  car 
or  to  warn  the  plaintiff  of  Its  defective  con 
dltion;  that  with  the  car  In  such  condition 
the  defendants  started  with  the  plaintiff 
thereon  down  grade  from  East  Portal  to  Sal- 
tese^  and  "negligently  and  carelessly  ran, 
operated,  and  liropelled  said  car  at  a  high, 
rapid,  and  dangerous  rate  of  speed,  so  that 
and  by  reason  thereof,  the  said  bolt  so  negli- 


gently and  carelessly  kept  In  said  car  came 
loose  from -said  car,  the  rod  holding  said 
wheel  In  place  by  reason  thereof  came  loose 
therefrom,  and  the  said  car,  by  reason  there- 
of, while  going  at  said  careless  and  danger- 
ous rate  of  speed,  Jumped  the  tracks  •  •  • 
casting  the  plaintiff  violently  to  the  ground," 
inflicting  the  Injuries  referred  to.  To  this 
complaint  demurrers  and  motions  were  ad- 
dressed, and,  these  being  overruled,  separate 
answers  were  filed,  the  effect  of  which  was 
to  Join  Issue  and  to  plead  that  the  derail- 
ment and  plaintllTs  Injuries  were  due  to  his 
own  misbehavior  while  riding  said  car. 

The  evidence  adduced  by  the  plaintiff 
tended  to  show  the  following:  His  Journey 
to  Saltese  was  to  procure  supplies  for  him- 
self; it  then  was  and  for  several  months 
had  been  the  custom  for  employes  to  be  tak- 
en apon  the  speeders  and  motorcars  of  the 
company  both  ways  from.  East  Portal  on  pri- 
vate business  of  their  own  as  well  as  upon 
company  business,  which  custom  was  so  open 
and  notorious  as  to  charge  the  defendants 
with  knowledge  thereof;  on  this  particular 
occasion  the  plaintiff  was  personally  invited 
by  Grimes  to  go  upon  the  speeder,  and  did 
so  to  avoid  paying  the  fare,  amounting  to 
25  cents,  upon  the  regular  passenger  train; 
they  left  a  few  minutes  ahead  of  the  pas- 
senger train  which  was  scheduled  to  run 
over  that  stretch  of  track  at  not  more^  than 
25  miles  an  hour ;  the  derailment  was  caus- 
ed by  the  distance  rod  between  the  wheels 
on  one  side  of  the  speeder  coming  loose,  due 
to  the  breaking  of  the  bolt  intended  to  keep 
the  rod  in  place,  and  while  the  speeder,  op- 
erated by  Grimes,  was  traveling  approxi- 
mately 35  miles  an  hour. 

The  defendants,  appealing  from  the  Judg- 
ment against  them,  as  well  as  from  an  order 
denying  their  motion  for  new  trial,  insist  that 
no  actionable  negligence  is  alleged  In  the 
complaint  or  established  by  the  evidence.  It 
is  elementary,  of  course,  that  one  who  seelu 
a  recovery  for  actionable  negligence  must 
show:  (1)  That  the  defendant  was  under  a 
legal  duty  to  protect  him  from  the  injury; 
(2)  that  the  defendant  failed  to  perform  the 
duty;  and  (3)  that  the  injury  was  proxi- 
mately caused  by  the  defendant's  delinquen- 
cy. Elllnghonse  v.  AJax  Live  Stock  Co.,  51 
Mont  275,  152  Pac.  481,  Ia  R.  A.  1916D,  836; 

Barry  v.  Badger,  64  Mont  ,  169  Paa  34. 

The  plaintiff  Insists  that  he  has  met  these 
requirements,  although  ui)on  Just  what  the- 
ory of  duty  neglected  Is  not  very  clearly  ex- 
plained. 

[1]  As  to  Grimes,  the  plaintiff  was  un- 
doubtedly a  guest;  as  to  the  company,  his 
relationship  must  have  been  (a)  employ^  (b) 
passenger,  (c)  licensee,  (d)  guest  or  (e)  tres- 
passer. That  be  was  not  an  employ^  within 
any  rule  of  obligation  due  to  him  as  such,  or 
conversely,  within  any  rule  by  which  the 
company  could  be  answerable  for  his  acts. 
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Ui  perfectly  clear.  He  was  off  shift,  Joar- 
neying  neither  to  nor  from  his  work,  engaged 
upon  bis  own  private  mission,  actuated  in 
his  choice  of  ways  to  reach  his  destination 
by  motives  entirely  personal.  Elllnghonse  t. 
AJax  Live  Stock  Ca,  supra,  18  B.  G.  L.  pp. 
680-584,  J  86  et  seq.  No  recovery,  therefore, 
can  be  Justified  upon  tbe  theory  of  duty  aris- 
ing ont  of  tbe  relation  of  master  and  serv- 
ant 

[2,  S]  It  la  equally  clear  that  he  was  not 
a  trespasser.  Suggestion  Is  made  that  the 
evidence  on  tbe  part  of  the  plaintiff  shows  a 
rule  forbidding  employ^  to  ride  upon  the 
motorcars  of  the  company ;  bat  whether  this 
rule  really  existed  at  the  time  of  tbe  acci- 
dent, or,  If  It  existed,  whether  the  plaintiff 
had  knowledge  of  it  may  well  be  doubted. 
If  he  had  no  knowledge  of  it,  of  course  he 
could  not  be  bound  by  It  (Pascoe  v.  Nelson,  62 
Mont  405,  168  Pac.  817),  and  if  It  was  more 
honored  in  tbe  breach  tbasx  in  tbe  observance 
— as  the  custom  to  tbe  contrary  would  seem 
to  indicate — ^It  could  not  control  in  the  face 
of  that  custom  (Alexander  v.  Great  Northern 
Ry.  Co.,  61  Mwit  666,  577,.  164  Pac.  914). 
Granting  the  custom,  and  that  the  plaintiff 
was  on  tbe  speeder  pursuant  to  it  recovery 
could  not  be  defeated  on  the  ground  that  the 
company  owed  him  no  duty  save  to  refrain 
from  wanton  or  willful  Injury. 

[4;  Although  the  plaintiff  testified  to  the 
view  that  he  was  a  passenger,  we  think  this 
too  must  be  negatived.  With  regard  to  the 
use  of  Its  speeders  by  employes  engaged  in 
missi<ms  of  their  own,  the  attitude  of  the 
company  was,  at  most  one  of  permission, 
not  obligation.  It  was  plainly  not  bound 
by  any  law  or  agreement  to  carry  them  in 
this  way.  Indeed,  the  plaintlfl  makes  no 
claim  that  he  had  a  right  to  be  so  carried, 
but  he  shows  a  very  clear  perc^tlon  that 
tbe  company  was  not  obliged  to  carry  blm 
In  any  way  except  for  hire,  or  pursuant  to  a 
pass  arolied  for  and  furnished,  upon  the 
trains  regularly  provided  for  pessengw 
service,  one  of  which  was  shortly  to  arrive. 
The  complaint  is  not  framed,  the  case  was 
not  tried,  the  jury  were  not  instructed  upon 
tbe  passenger  theory,  and  therefore  It  must 
be  eliminated  as  a  tenable  basis  for  the  re- 
covery in  this  case. 

[C,  1}  It  is  our  present  view  that,  as  to 
the  cmnpany,  the  status  of  the  plaintiff  was 
that  of  a  mere  licensee.  We  think  this  fol- 
lows from  the  fact  that,  aside  from  the  in- 
vitation of  Grimes,  no  warrant  for  using 
the  speeder  Is  shown,  other  than  acquies- 
cence Implied  from  custom.  If  this  be  true, 
plaintiff  accepted  tbe  conditions  as  he 
found  them;  tbe  company  owed  him  no 
duty  to  keep  its  speeder  In  good  condition 
or  to  operate  It  with  caution.  17  R.  C.  L. 
594,  i  98;  Martin  v.  Northern  Pac.  Ry.  Co., 
61  Mont  31,  37,  S8,  149  Paa  89;  Pollock 
on  Torts  (lOth  EVL)  pp.  644-547.  Nor  was 
Grimes  vested  with  authority  to  create  any 
higlier  relation.    The  plaintiff  calls  blm  an 


officer  of  the  company  and  not  an  empIoyS; 
but  bis  duties  were  circumscribed,  confined 
to  maintenance  of  way;  he  was  furnished 
with  the  speeder  as  he  was  with  a  pass 
and  a  freight  permit  to  facilitate  the  per- 
formanoe  of  these  duties;  beyond  this 
he  had  no  authority  and  could  no  more 
create  a  relationship  to  the  company,  with 
Its  liabilities,  through  sharing  the  speeder 
than  he  could  through  sharing  the  permit  or 
tbe  pass. 

[7, 8]  Let  It  be  assumed,  however,  that 
the  plaintiff  was  something  more  tbin  a 
mere  licensee — say  a  guest — one  present  by 
Invitation,  implied  as  to  the  company,  ex- 
press as  to  Grimes.  Tims,  both  defendants 
stand  or  fall  by  tbe  same  test,  to  wit,  the 
duty  to  use  reas<»mble  care  for  tbe  plain- 
tiff's safety.  Montague  v.  Hanson,  38  Mont 
376,  383,  387,  99  Pac.  1063.  In  what  way 
was  that  duty  breached  under  tbe  pleadings 
and  evidence  here  presented?  Tbe  breach 
of  duty  alleged  is  that  the  defendants  suf- 
fered the  car  to  get  out  of  order  and  ran 
It  at  a  rate  of  speed  which  was  excessive 
and  dangerous  In  view  of  its  condition.  In 
other  words,  tbe  defective  condition  and 
the  speed — not  either  alone — caused  the  de- 
railment and  tbe  injury.  This  being  true, 
It  does  not  suffice  to  show  that  the  speed 
was  great,  but  It  must  appear  that  under 
conditions  known,  or  with  reasonable  care 
knowable,  to  tbe  defendants,  the  speed  was 
dangerous;  or,  to  put  the  matter  in  anoth- 
er form,  we  must  determine  that  there  was 
a  negligent  failure  to  know  or  correct  the 
condition  of  the  car.  And  here  the  evidence 
is  altogether  lacking  as  to  either  defend- 
ant It  Is  Inferable  from  the  evidence  that 
tbe  bolt  above  referred  to  broke  and  thus 
released  the  distance  rod,  causing  the 
wheels  to  lose  their  proper  distance  or  align- 
ment There  Is  not  a  word  to  Indicate  that 
the  break  was  due  to  any  defect  known,  ob- 
vious, or  observable  either  to  tbe  comiiany 
or  to  Grimes,  and  nothing  to  warrant  the 
view  that  either  the  company  or  Grimes  had 
failed  to  adequately  inject  the  car  before 
its  use.  Apparently  the  plaintiff  proceeded 
upon  the  theory  that  such  a  showing  was 
unnecessary,  although  failure  to  inspect  vraa 
alleged  in  the  complaint;  bat,  as  the  hap- 
pening of  the  accident  is  not  necessarily  In- 
consistent with  ordinary  care^  res  Ipsa  lo- 
quitur cannot  apply.  In  this  respect,  there- 
fore— and  this  is  the  only  respect  in  which 
the  defendants  could  be  held  to  answer — th« 
case  falls. 

It  Is  unnecessary  to  cMislder  the  other 
assignments  of  error,  which  In  f&ct  are  not 
argued  In  appellants'  brief.  Tbe  judgment 
and  order  appealed  from  are  reversed  and 
the  cause  is  remanded  for  retrial. 

Reversed  and  remanded. 

HOIiLOWAT,  J.,  concQis.  BRANTLT,  OL 
J.,  being  absent,  takes  no  part  tn  the  fore- 
going dedsloQ. 
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DAVIS    T.    STEWART,    OoTemor,    et    aL 
(No.  4127.) 

(Sapreme  Court  of  Montana.    Feb.  18,  1918.) 

X.  PiTBUO    liANDB   ^=>158^,    New,    vol.    2A 

Key-No.   Series— Schooi.  liiutDa— Salb— Va- 

UDITY— "Town." 

The  meaning  of  tbe  word  "town"  as  need 

in  Const,  art  iT,  i  1,  prohibiting  sales  of  school 

landa   within   three  miles    of   the   limits   of   a 

town,  as  disclosed  by  debates  in  constitutional 

convention,  is  the  popular  definition  of  the  word 

"town,"  and  inclndes  all  each  aggregations  of 

houses  and  inhabitants  as  are  located  upon  a 

regidarl;    platted    town    site,    regardless    of 

whetber  tbe  town  is  incorporated. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Town.] 

2.  Public  Lands  «=>158J6,  New,  toL  2A 
Key-No.  Series— Schooi,  Landb— Salb— Va- 
UDiTT- "Limits  op  Town." 

In  view  of  debates  in  constitutional  con- 
vention disclosing  that  the  word  "limits,"  as 
need  in  Const,  art.  17,  |  1,  prohibiting  sale  of 
school  lands  within  three  miles  of  tbe  limits  of 
any  town  was  intended  to  mean  the  outside 
boundaries  of  tbe  town  as  indicated  upon  reg- 
ularly filed  plats,  in  view  of  Comp.  St  1887, 
S!  2011-2039,  it  must  be  assumed  that  tbe 
adoption  of  such  article  of  the  Constitution  was 
made  with  full  knowledge  of  such  existing  law, 
and  that  tbe  three-mile  distance  from  tbe  lim- 
its of  tbe  town  would  necessarily  be  measured 
from  tbe  nearest  point  shown  upon  the  town- 
site  plat 

3.  PuBuc  Lands  «=>158^,  New,  y<A.  2A 
Key-No.  Series— School  Lands— Salb—Va- 
LjDrrr— "Town." 

Tbe  town  of  Square  Butte,  located  on  a 
regularly  platted  town  site,  with  stores,- eleva- 
tors, sdiool,  post  office,  and  residences,  is, 
though  unincorporated,  a  town  within  the 
meaning  of  Const,  art  17,  {  1,  so  as  to  pre- 
vent sale  of  school  land  lying  within  three  miles 
thereof. 

Appeal  from  District  Court,  Chouteau 
County;  Jolm  W.  Tattan,  Judge. 

Action  between  Albert  H.  Davis  and  Sam- 
uel V.  Stewart,  as  Governor,  and  others,  sub- 
mitted to  the  district  court  upon  an  agreed 
statement  of  facts.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    AQrmed. 

Strnnahan  Sc  Stranahas,  of  Havre  (William 
T.  I'igott  of  Helena,  of  counsel),  for  appellant 
S.  C.  Ford  and  R.  L.  MitcheU,  both  of  Helena, 
for  respondents. 

SPENCER,  District  Judge.  This  action 
was  submitted  to  tbe  district  court  of  (Thou- 
tean  county,  upon  an  agreed  statement  of 
facts,  presenting  for  decision  the  following 
question : 

"Is  Square  Butte  a  'town'  within  the  mean- 
ing of  article  17,  section  1,  of  the  Constitution 
of  tbe  state  of  Montana,  so  as  to  prevent  tbe 
sale  of  a  quarter  section  of  state  land  lying 
within  three  miles  thereof?" 

The  court  answered  In  tbe  affirmative  and. 
In  accord  with  the  stipulation  that  such  an- 
swer should  be  followed  by  a  dismissal  of 
the  action,  judgment  for  the  defendants  w'as 
entered.  From  that  Judgment  the  plalntlft 
appeals. 

The  agreed  statement  shows:  That  at  an 
auction  duly  advertised  by  the  respondents 


and  held  May  4,  1916,  there  was  offered  for 
sale  a  certain  tract  of  st^te  lands  containing 
172.72  acres  and  lying  within  three  miles 
of  Square  Butte  In  Chouteau  county;  that  the 
appellant  who  was  and  la  a  person  qualified 
to  purchase  state  lands  attended  said  sale 
and  made  tbe  highest  and  best  bid  for  said 
tract;  that  the  same  was  struck  off  to  Um 
at  his  bid,  to  wit,  (20  per  acre,  which  was 
the  price  at  which  said  land  had  been  ap- 
praised by  the  state;  that  he  thereafter  ten- 
dered to  the  proper  officers  15  per  cent  of 
the  purchase  price  of  said  tract  and  stands 
ready  and  willing  to  pay  for  the  same  and  to 
do  all  things  necessary  as  purchaser  there- 
of, but  the  respondents  have  refused  and  still 
refuse  to  proceed  further  with  the  sale  be- 
cause, after  the  sale  and  before  the  tender, 
the  state  land  officers  discovered  the  fact 
that  tbe  tract  In  question  lies  within  three 
miles  of  Square  Butte;  "that  on  May  4, 
1915,  Square  Butte  was  an  aggregation  of 
dwelling  houses  and  stores  located  upon  a 
branch  line  of  the  Chicago,  Milwaukee  ft  St. 
Paul  Railway,  between  Lewlstown  and  Great 
Falls,  Mont,  in  section  3,  township  20  north, 
range  12  east;  that  Square  Butte  consists 
of  a  railway  station,  post  office,  two  general 
mercantile  stores,  one  delivery  bam,  three 
grain  elevators,  one  school,  eight  dwelling 
houses,  and  ten  small  cabins  or  shacks,  one 
hotel  and  saloon;  that  Square  Butte  is  a 
platted  town  site,  the  plat  of  which  has  been 
duly  filed  in  the  office  of  the  clerk  and  r»- 
corder  of  CJboateau  county,  Mont,  and  that 
It  has  a  popuIatUm  of  70  pe<q;>le,  and  that  no 
proceedings  have  ever  been  had  at  any  time 
for  the  incorporation  at  the  said  Square 
Butte." 

Accepting  the  foregoing  as  all  of  the  facts 
essential  to  a  determination  of  the  question 
involved  in  this  appeal,  and  keeping  espe- 
cially In  mind  those  portions  of  the  agreed 
statement  which  detail  the  number  and  kind 
of  buildings  in  Square  Butte  and  the  popu- 
lation thereof;  that  Square  Butte  is  a  plat- 
ted town  site,  and  that  the  plat  thereof  Is 
duly  filed  in  the  office  of  the  clerk  and  re- 
corder of  (Chouteau  county,  it  becomes  neces- 
sary, if  the  Judgment  of  the  lower  court  is 
to  be  sustained,  (a)  to  delve  into  a  labyrinth 
of  uncertain  definitions  of  tbe  word  "town," 
and  (b)  to  consider  the  prevailing  conditions 
and  surrounding  circumstances,  the  subject- 
matter  imder  consideration  and  the  objects 
to  be  attained  at  tbe  time  of  the  adoption  of 
sections  1  and  2  of  article  17,  as  part  of  our 
state  Constitution  in  1889.  niose  sections 
read: 

"Sec.  1.  All  lands  of  the  state  that  have  been, 
or  that  may  hereafter  be  granted  to  tbe  state 
by  Congress,  and  all  lands  acquired  by  gift  or 
grant  or  devise,  from  any  person  or  corpora- 
tion, shall  be  public  lands  of  the  state,  and 
shall  be  held  in  trust  for  the  people,  to  be  dis- 
posed of  as  hereafter  provided,  for  tbe  re- 
spective purposes  for  which  the^  have  been  or 
may  be  granted,  donated  or  devised;  and  non« 
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«f  such  laud,  nor  any  estate  or  interest  there- 
in, shall  ever  be  disposed  of  except  in  pursu- 
ance of  general  laws  providing  for  such  disposi- 
tion, nor  unless  the  full  market  value  of  the 
estate  or  Interest  disposed  of,  be  ascertained  in 
such  manner  as  may  be  provided  by  law,  be 
paid  or  safely  secured  to  the  state;  nor  shall 
any  lands  which  the  state  holds  b^  grant  from 
the  United  States  (in  any  case  in  which  the 
manner  of  disposal  and  minimum  price  are  so 
prescribed)  be  disposed  of,  except  in  the  man- 
ner and  for  at  least  the  price  prescribed  in  the 
grant  thereof,  without  the  consent  of  the  Unit- 
ed States.  Said  lands  shall  be  classified  by  the 
board  of  land  commissioners,  as  follows:  i  irst, 
lands  which  are  valuable  only  for  grazing  pur- 
poses. Second,  those  which  are  principally 
valuable  for  the  timber  that  is  on  them.  Third, 
agricultural  lands.  Fourth,  lands  within  the 
limits  of  any  town  or  city  or  within  three  miles 
of  such  limits:  Provided,  that  any  of  said  lands 
may  be  re-classified  whenever,  by  reason  of 
increased  facilities  for  irrigation  or  otherwise, 
they  shall  be  subject  to  different  classification. 
"Sec.  2.  •  •  *  The  land  of  the  fourth 
class  shall  be  sold  in  alternate  lots  of  not  more 
than  five  acres  each,  and  not  more  than  one- 
half  of  any  one  tract  of  such  lands  shall  be 
sold  prior  to  the  year  one  thousand  nine  hun- 
dred and  ten  (1910.)" 

[1]  (a)  To  arrive  at  a  definite  point  In 
number  of  Inhabitants  or  number  or  charac- 
ter of  business  bouses,  or  geographical  limi- 
tations, when  a  community  assumes  the  dig- 
nity of  a  town  In  its  iwpular  sense  is  quite 
impossible,  and  a  review  of  various  defini- 
tions by  the  lexicographers  and  text-writers, 
as  well  aa  decisions  by  the  courts  of  last  re- 
sort throughout  the  country,  enlightens  us 
but  little,  and  discloses  the  fact  to  be  that 
whether  a  certain  community  Is  to.  be  classed 
as  a  town  or  not,  as  contemplated  by  article 
17,  {  1,  of  our  Constitution,  depends  entii-ely 
upon  Its  own  surroundings,  such  as  number 
of  inhabitants,  number  of  buildings,  and 
character  Of  business  houses,  whether  located 
upon  a  regularly  platted  town  site  or  not, 
and  why  It  aspires  to  be  promoted  to  the 
more  exalted  station  in  its  growth. 

No  one  would  undertake  to  say  that  a. 
motley  collection  of  ten  buildings,  housing 
as  many  or  more  persons,  and  irrespective 
of  whether  such  buildings  were  business 
houses  or  not,  and  irrespective  of  Its  regn- 
larlty  in  geographical  location,  was  under 
all  circumstances  a  town,  any  more  than 
would  any  one  deny  that.  In  popular  signifi- 
cance, at  least,  an  aggregation  of  600  houses 
furnishing  shelter  for  an  equal  number  of 
people,  used  for  residences,  mercantile  stores, 
blacksmith  shops,  saloons,  warehouses,  mar- 
kets, a  post  ofllce,  and  other  business  pur- 
poses, vas  a  town,  even  though  unincorpo- 
rated. Certainly,  It  could  not  be  successful- 
ly contended  that  a  community  qualified  to 
meet  the  statutory  requirements  for  incorpo- 
ration would  not  be  entitled  to  be  dignified 
by  the  word  "town." 

In  State  ex  rel.  Powers  t.  Dale,  47  Mont 
227,  131  Pac  670,  Ann.  Cas,  1914D,  227,  the 
court  said: 

"The  term  'town'  has  a  general  and  popular, 
aa  well  as  a  technical,  meaning.  In  common 
parlance  it  has  had  an  almost  unvarying  signifi- 
cance;  derived  from  the  Anglo-Saxon  'ton,'  it 


originally  meant  'a  collection  of  houses  in- 
closed by  a  hedge,  wall,  or  palisade'  (Centnry 
Dictionary);  it  still  means  'any  considerable 
collection  of  dwelling  bouses,  as  distinguished 
from  the  adjacent  country'  (Standard  Diction- 
ary), or  'an  aggregation  of  houses  so  near  to 
one  another  Oiat  the  inhabitants  may  fairly 
be    said    to    dwell    together'    (38    Cyc.    596). 

•  •  •  It  is  quite  true  that  in  both  the  Con- 
stitution and  toe  Codes  the  term  'city  or  town' 
is  used  without  any  definite  prefix,  but  under 
circumstances  which  make  it  clear  that  only 
incorporated  cities  or  towns  is  meant;  and  a 
further  investigation  also  discloses  the  fre- 
quent legislative  use  of  the  term  'city  or  town' 
without  an^  definite  prefix,  but  under  circum- 
stances which  would  render  it  absurd  to  hold 
that  only  incorporated  cities  and  towns  is 
meant.  *  *  *  It  is  not  correct  to  say  that, 
whenever  an  unincorporated  town  is  meant,  it 
has  been  explicitly  so  declared,  or  that  the  use 
of  the  term  'town'  without  the  definite  prefix, 
is  in  all  cases  intended  to  be  an  incorporated 
town." 

See,  also,  Milvllle  Gaslight  Cb.  t.  Vine- 
land  L.  &  P.  Co.,  72  N.  ;.  Eq.  310,  65  AU. 
504;  Ralls  ▼.  Parrish,  105  Tex.  253,  147  S. 
W.  664. 

In  popular  use  and  acceptance  the  words 
"city,"  "town,"  and  "village"  present  nothing 
obscure.  "The  word  'town'  is  more  compre- 
hensive than  either  of  the  others;  It  is  a 
generic  word,  applicable  as  well  to  a  dty  as 
to  a  village.  In  England  a  dty  was  distin- 
guished from  other  towns  by  the  fact  that  It 
had  a  cathedral,  and  was  the  residence  of  a 
bishop,  but  in  this  country  the  name  'city'  Is 
used  ordinarily  to  designate  the  larger  class- 
es of  towns.  The  name  'village'  always  car- 
ries to  the  mind  the  idea  of  a  small  urban 
community.  A  dty  Is  a  town,  and  a  village 
is  a  town,  but  the  word  'city'  or  'village'  In- 
dicates the  size  of  the  town."  State  ex  rel. 
Scott  V.  Llchte,  226  Mo.  273,  126  S.  W.  466. 
See,  also,  Territory  ex  reL  Kelly  v.  Stewart 
et  aL,  1  Wash.  98,  23  Pac.  405,  8 
L.  B.  A.  106;  Rapalje  &  I^wrence  Law 
Diet  1282;  1  Blackstone,  114;  2  Bouvier 
Law  Diet.  603.  The  principal  and  essential 
idea  conveyed  "is  that  of  oneness,  community, 
locality,  vicinity  •  •  •  a  body  of  people 
collected  or  gathered  together  in  one  mass 

♦  •  •  and  having  a  community  of  inter- 
est because  residents  of  the  same  place."  Ci- 
ty of  Denver  et  al.  r.  Ooulehan,  20  Colo.  471, 
39  Pac.  425,  27  I*  R.  A.  751;  Siskiyou  L. 
&  M.  Co.  T.  Hostel  et  aL,  121  CaL  511,  53 
Pac.  1118.  In  fact,  the  word  "town"  in  Its 
popular  significance  has  been  accepted  by  all 
the  writers  to  mean  substantially  the  same 
thing,  although  defined  in  different  language, 
and  when  you  have  an  aggregation  of  Inhabit- 
ants and  houses  used  for  various  purposes  so 
near  to  one  another  that  the  inhabitants  may 
fairly  be  said  to  dwell  together,  you  have 
a  town  in  the  common  acceptation  of  the 
word.  Of  course,  the  statutes  of  this  state 
leave  no  uncertainty  as  to  what  a  town  Is, 
viewed  in  the  light  of  the  statutes  covering 
munldpal  incorporations,  and  for  all  pur- 
poses of  statutory  construction  in  that  con- 
nection the  matter  Is  settled  and  requires  n» 
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comment     Ber.  Codes,  |  3208,  and  amend- 
ments, and  sections   3202  and  3206. 

(b)  But  to  say  that  Square  Butte  Is  a  town 
as  i)opularl;  defined,  only  brings  us  haU 
way  to  the  conclusion  sought  upon  this  ap- 
peal. Did  article  17,  i  1,  of  our  Gonstltutioa 
contemplate  an  "Incorporated  town,"  and.  If 
not,  what  was  intended  by  tbe  use  of  the 
word  "limits"?  From  what  point  would  tho 
three-mile  limit  be  measured?  Article  17, 
i  1,  of  tbe  Constitution  must  be  construed  in 
tbei  light  of  conditions  preTaUlog  at  the 
time  of  its  enactment  In  1889,  and  after  ob- 
serving the  language  used  by  the  framers  of 
our  Gonstltutlon,  the  subject-matter  under 
consideration,  and  the  object  to  be  attained 
(State  ▼.  Keeler,  52  liont.  206,  217,  156 
Pac.  1080,  L.  R.  A.  1916E,  472,  Ann.  Cas. 
1917E,  619,  citing  State  ex  reL  Jackson  t. 
Kennle,  241.  Mont  4Si,  60  Paa  589; 
State  «c  reL  HilUs  t.  SuUlvan,  48  Mont 
320i  325, 137  Pac.  392;  State  ex  rel.  McGowan 
V.  Sedgwick,  46  Mont  187,  127  Paa  94; 
Northern  Pac.  Ry.  Co.  v.  MJelde,  48  Mont  287, 
137  Pac.  386)  all  of  whldi  Justify  the  condn- 
sion  that  the  framers  of  the  Constitution  did 
not  Intend  "incorporated"  towns  when  they 
used  the  word  "town"  without  prefix  In 
section  1  of  article  17,  but  that  nndenlably 
they  intended  towns  as  popularly  contem- 
plated, and  had  In  mind  the  then  existing 
statutes  covering  the  location  of  "town  sites" 
-when  they  used  tbe  word  "limits." 

At  the  time  of  the  Constitutional  Conven- 
tion in  1889  the  Congress  of  the  United 
States  had  granted  to  the  state  of  Montana 
portions  of  this  great  empire  for  the  santort,* 
use,  and  maintenance  of  our  oommcm  schools. 
Dlscossion  was  had  at  that  convention  as  to 
the  manner  of  handling,  using  or  disposing  of 
snCh  lands  for  the  advantage  and  best  in- 
terests of  the  sdiools,  and  to  that  end  the 
detMite  covered  tbe  question  whether  the 
towns  referred  to  should  be  "incorporat- 
ed" or  '  nnincrporated ;  whether  the  dis- 
tance from  tbe  limits  of  the  town  was 
to  be  one  mile  or  six;  whether  the 
WOTd  "limits"  sufficiently  designated  a  point 
from  which  to  measure  distance  if  tbe  town 
were  unincorporated,  and  the  object  of  «i- 
tending  tbe  distance  to  more  than  one  mile, 
viz.  to  lessen  the  probability  of  sale  until 
such  time  as  tbe  town  near  which  the  land 
was  situated  had  had  an  opportunity  to 
grow,  and  thereby  enliance  the  value  of  said 
lands  and  secure  more  money  to  the  state  for 
the  benefit  of  its  common  schools. 

The  matter  came  befwe  the  convention 
upon  '^oposMons  34  and  35"  offered  for 
adoption  as  parts  of  the  Constitution.  Prop- 
osition 34  contained  a  classlficatlcxi  identical 
with  that  found  in  section  1  of  article  17 
above,  except  as  to  lands  of  the  fourth  class, 
and  these,  ^  stated  in  proposition  34,  were 
"lands  within  the  corporate  limits  of  any  In- 
corporated town  or  city  within  a  mile  of 
sn<^  limits  and  which  ore  worth  more  than 


$50  per  acra"  Aocordlns  to  tbe  record  of  the 
convention  proceedings  (pages  2385  to  2387, 
2391,  2428  to  2430,  all  inclusive),  Mr.  Myers, 
of  Yellowstone,  atteied  an  amendment  to 
strike  from  the  language  above  quoted  the 
word  "incorporated"  and  the  words  "and 
which  are  worth  more  than  $50  per  acre,"  stat- 
ing that  bis  objects  were  "to  take  the  sense  of 
the  convention  as  to  whether  they  desire  to  re- 
tain the  lands  adjacent  to  incorporated  cities 
only  or  Incorporated  towns,"  and  "as  to  wheth- 
er they  desire  to  sell  lands  that  are  worth 
lees  than  $50  per  acrei."  In  the  discussion 
which  followed,  as  elsewhere  in  the  debates 
of  the  convention.  Its  attention  was  called 
to  the  fact  that  relatively  few  of  the  urban 
communities  in  Montana  had  been  Incorporat- 
ed; and  Mr.  Collins,  of  Cascade,  expressing 
favor  towards  Mr.  Myers'  amendment  said: 

"But  I  would  like  to  see  it  go  a  little  farther. 
The  one-mile  limit  is  too  near;  it  should  be 
made  five  or  six  miles,  because  school  lands, 
within  six  miles  of  any  growing  Uttle  town  in 
Montana,  or  any  dty  or  incorporated  town,  are 
valuable. 

Other  expressions  were  in  similar  vein,  and 
in  consequence  the  convention  struck  out 
the  words  "corporate"  and  "incorporated"  in 
proposition  34,  leaving  the  word  "town"  with- 
out any  prefix,  and  extended  the  distance  to 
three  miles,  seen  In  the  present  provision. 
And  as  we  are  amply  authorized  to  examine 
the  proceedings  of  the  constitutional  conven- 
tion to  assist  in  determining  the  Intent  of  the 
convention  and  the  understanding  they  had 
of  the  meaning  of  certain  words  and  phrases 
(State  V.  Camp  Sing,  18  Mont  128,  142,  44 
Pac.  616,  32  L.  R.  A.  635,  56  Am.  St  Rep. 
651;  Northern  Pac.  Ry.  Ck>.  v.  Musselshell 
County,  54  Mont ,  169  Pac.  53),  it  conclu- 
sively appears  that  all  ai^ument  is  now  fore- 
closed as  to  the  sense  In  which  the  word 
"town"  was  used,  and  whether  Incorporated 
Or  unincorporated  towns  were  referred  to 
and  Intended. 

[2]  But  lastly,  conceding  Square  Butte  to 
be  a  town,  though  unincorporated,  it  yet 
could  not  meet  the  requirements  of  the  (Con- 
stitution without  "limits."  The  agreed  state- 
ment of  facts  discloses  that: 

"Square  Butte  is  a  platted  town  site,  the 
plat  of  which  has  been  duly  filed  in  the  office  of 
the  derk  and  recorder  of  Chouteau  county." 

Upon  page  2430  of  the. proceedings  of  the 
convention,  supra,  we  find  the  attention  of 
the  convention  called  to  the  fact  that  there 
might  be  difficulty  in  defining  the  limits  of  an 
unincorporated  town,  whereupon  Mr.  Bur- 
leigh, of  (lister  county,  observed  tliat  the 
"existing  law"  required  the  limits  to  be  de- 
fined. The  existing  laws  referred  to  were 
the  C^ompiled  Statutes  of  1887,  sections  2011 
to  2030,  Inclusive,  and  contained  provisions 
for  applications  by  the  dtlzens  of  any  town, 
whether  incorporated  or  unincorporated,  to 
create  or  own  town  sites;  for  surveying  the 
laud  comprising  the  proposed  town  site  and 
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submitting  plat  and  surrey  to  the  board  of 
county  commissioners;  for  laying  off  the 
town  site  Into  lots,  blocks,  streets,  and  al- 
leys, and  filing  plat  thereof  In  the  ofi9ce  of  the 
clerk  and  recorder  after  acceptance  by  the 
board  of  county  commissioners,  etc.  Sections 
2011  to  2030,  Inclusive,  Complied  Stat  of 
1887. 

So  we  must  assume  that  when  the  conven- 
tion adopted  article  17,  |  1,  it  did  so  with 
full  knowledge  of  the  existing  laws  covering 
t)latted  town  sites,  and  contemplated  towns 
located  upon  town  sites  as  the  same  were 
platted  and  filed  in  the  office  of  the  clerk  and 
recorder,  and  that  therefore  the  three-mile 
distance  from  the  limits  of  the  town  would 
necessarily  be  measured  from  the  nearest 
point  shown  upon  the  town  site  plat. 

[3]  From  all  of  the  foregoing  It  follows 
that  Square  Butte,  located  upon  a  platted 
town  site,  with  its  stores,  elevators,  school, 
post  office,  and  residences,  is,  though  unin- 
corporated, a  town  within  the  meaning  of  ar- 
ticle 17,  $  1,  of  the  Constitution  of  the  state 
of  Montana,  so  as  to  prevent  the  sale  of  a 
quarter  section  of  state  land  lying  within 
three  miles  thereof;  that  there  was  no  error 
as  complained  of  by  appellant;  and  that  the 
Judgment  of  the  lower  court  should  be  af- 
firmed.   It  is  so  ordered. 

Affirmed. 

SANNER  and  HOLLOWAT,  JJ.,  concur. 
SPENCER,  Judge  of  the  Thirteenth  Judicial 
District,  sat  In  place  of  the  Chief  Justice. 


(64  Mont  4S6) 

STATE  V.  CATERNI.    (No.  3850.) 

(Supreme  (Tourt  of  Montana.    Feb.  20,  1018.) 

1.  Cbiminal  Law  ®»974(1)— Motion  iw  Ak- 
BEST— Defects  ik  Information — Variance. 

Since,  under  Rev.  Codes.  U  9353,  0200,  a 
motion  in  arrest  lies  only  for  certain  defects 
appearing  on  the  face  of  the  indictment  or  in- 
formation, not  waived  by  failure  to  demur,  re- 
sort to  evidence  extrinsic  to  the  indictment  or 
information  to  show  that  it  does  not  accurately 
state  the  facts  is  not  permissible  on  such  mo- 
tion. 

2.  Homicide  €=»17  —  KnxiNO  One  Pbbson 
Intending  to  Mcbdeb  Another — "Mubdeb 
IN  FiBST  Deqbee." 

Killing  one  person  undesignedly  in  the  at- 
tempt to  murder  another,  although  hot  a  guilt- 
less homicide,  is  not  murder  in  the  first  degree; 
the  deliberate,  premeditated  design  specifically 
to  kill  the  person  who  was  killed  or  to  kill 
him  as  one  of  a  crowd  being  lacking. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Murder 
in  First  Degree.] 

8.  Homicide  €=3300(11)— Sblf-Defenbe— In- 
structions. 
Where  one  accnsed  of  having  killed  a  ten 
year  old  child,  defended  on  ground  that  if  he 
killed  the  child  it  was  undesigned  and  in  the 
course  of  defending  himself  against  the  child's 
brother,  an  instruction  offered  by  the  state, 
on  self-defense,  requiring  accused  to  be  in  fear 
of  the  deceased,  was  error. 


4.  Cbiminai.  Law  «=3968(2)— Etidehcs— Res 

GEBTiE. 

Evidence  was  admissible  for  accused  that 
deceased's  brother  was  practically  running 
amuck  the  entire  evening,  armed  with  a  stiletto, 
quarreling  with  and  threatening  other  persona 
besides  accused;   such  matter  being  res  gestn. 

5.  Homicide  iS=3igi— Evidence. 

Such  evidence,  within  proper  limits,  was  ad- 
missible as  tending  to  support  accused's  claim 
of  fear  as  well  as  to  show  who  was  the  aggres- 
sor, and  thus  reap<msible  tor  the  killing. 

6.  Homicide  ^=»125 — Onintentionax   Kiu.- 
ING  in  Self-Defense  Aoainst  Anotheb. 

Proof  that  accused  killed  one  person  ond^ 
signedly  while  properly  defending  himself 
against  another  entitles  him  to  acquittal. 

Appeal  from  District  Court,  Silver  Bow 
County;   Michael  Donlan,  Judg& 
John  Caternl  was  convicted  of  murder,  and 

appeals.    Reversed  and  remanded. 

Peter  Breen  and  A.  C.  McDaniels,  both  of 
Butte,  for  appellant.  S.  C.  Ford,  of  Helena, 
E^nk  Woody,  of  Butte,  and  B.  U  Mitchell, 
of  Helena,  for  the  State. 

SANNER,  3.  John  Caternl,  convicted  In 
the  district  court  of  Silver  Bow  county  of 
murder  in  the  first  degree,  seeks  a  reversal 
of  the  Judgment  against  him  and  of  an  order 
denying  his  motion  for  new  trial,  upon  sev- 
eral grounds,  chief  among  them  these: 

[1J  1.  That  the  information  is  Insufficient 
to  withstand  the  motion  in  arrest  of  judg- 
ment duly  made  and  by  the  court  denied. 
The  motion  as  made  covered  a  wide  field,  but 
its  principal  point  is  that  the  information 
charges  the  Intentional  killing  of  Rocchlno 
Calvettl,  whereas  the  evidence  in  the  case 
shows  that  if  Rocchlno  Calvettl  was  killed 
by  Caternl,  such  killing  was  accidental  and 
unintentional,  the  shot  being  aimed  at  and 
Intended  for  Severino  Calvettl.  The  conten- 
tion is  invalid.  A  motion  in  arrest  lies  only 
for  certain  defects  appearing  on  the  face  of 
the  indictment  or  Information,  not  waived 
by  failure  to  demur.  Sections  0353,  9200, 
Rev.  Codes.  There  was  no  demurrer  to  thla 
Information,  and  whether  it  tells  a  true  story 
or  not,  it  is  upon  its  face  dear,  spedflc,  and 
sufficient  Resort  to  evidence  extrinsic  to 
it  to  show  that  it  does  not  accurately  state 
the  facts  is  not  permissible  on  motion  in  ar- 
rest State  V.  Tuliy,  81  Mont  S66,  371,  78 
Pac.  780,  3  Ann.  Cas.  824. 

[2]  2.  That  the  verdict  is  not  warranted 
by  the  evidence  in  this:  It  does  not  show  the 
killing  of  Rocchlno  by  Caternl,  but  does  show 
that  the  shot  which  killed  Rocchlno,  if  it 
came  from  Caternl,  was  delivered  by  the  lat- 
ter in  his  necessary  self-defense  against  Ser- 
erlno  Calvettl,  and  was  not  intended  for 
Rocchlno,  but  for  Severino.  Briefly  stated, 
the  situation  as  described  by  the  record  la 
that  Rocchlno  was  a  child  ten  years  old ;  as 
the  result  of  an  altercation  in  whidi  Sever- 
ino Caternl,  and  perhaps  others,'  not  includ- 
ing Rocchlno,   were  engaged,  (3ateml,  con- 
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ceivlng  himself  to  be  in  danger  of  his  life 
from  Severino,  shot  twice  at  the  latter,  and 
it  is  claimed  by  the  state  that  both  shots 
took  effect,  one  killing  Severino  and  the  oth- 
er Rocchlno.  As  to  whether  Rocchino  was  in 
fact  shot  by  Catemi,  and  whether  Gateml 
was  acting  in  self-defense,  the  evidence  is 
more  or  less  conflicting,  but  the  conflict  must 
be  taken  as  resolved  against  Gateml  by  the 
verdict  of  the  Jury.  That  he  did  not  in  fact 
desire  or  purpose  to  shoot  or  klU  Rocchlno 
must,  however,  be  conceded,  for  all  the  evi- 
dence is  to  that  effect.  How,  then,  stands 
the  verdict  in  this  situation,  remembering 
that  the  statute  requires,  as  a  constituent  of 
murder  In  the  first  degree,  a  deliberate,  pre- 
meditated design  to  kill  (Rev.  Codes,  |  8292)? 
The  general  rule  as  stated  in  13  R.  C.  L.  at 
pages  745,  746,  is  that  the  slayer  "is  guilty 
or  Innocent  exactly  as  though  the  fatal  shot 
bad  caused  the  death  of  the  person  intended 
ta  be  killed;  the  Intent  is  transferred  to  the 
person  whose  death  has  been  caused."  Bnt 
in  thJH  Jurisdiction  the  law  is  settled  other- 
wise. Section  21,  chapter  4,  Fourth  DiTl- 
sion.  Compiled  Statutes  1887,  applied  by  this 
conrt  In  Territory  t.  Rowand,  8  Mont  110, 
19  Pac.  595,  is  the  same  as  our  present  sec- 
tion 8292,  Revised  Codes;  and  in  that  case 
four  opinions  were  written  which,  though 
differing  in  other  respects,  do  all  agree  that 
«  charge  of  murder  in  the  first  degree 
aeainst  R.  for  the  premeditated.  Intentional 
killing  of  B.  was  not  sustained  by  evidence 
showing  that  B.  was  killed  undesignedly  in 
an  effort  by  R.  to  accomplish  the  mur- 
der of  M.  Territory  v.  Rowand,  8  Mont  110, 
121,  19  Pac.  695;  Id.,  8  Mont  432,  438,  20 
Pac.  688,  21  Paa  19.  In  such  case  the  homi- 
cide is  of  course  not  a  guiltless  one,  bat  it 
is  not  murder  in  the  first  degree  because  the 
8i)eciflc  intent  required  by  the  statute,  the 
deliberate,  premeditated  design  spedflcally 
to  kill  the  person  who  wafi  killed  or  to  kill 
him  as  one  of  a  crowd,  is  lacking;  and  it  be- 
comes murder  In  the  second  degree  or  man- 
slaughter, according  to  the  circumstances. 
See,  also,  People  v.  Robinson,  6  Utah,  101, 
21  Pac.  403. 

[3]  3.  That  the  district  court  misdirected 
the  Jury  in  its  charge,  especially  in  instruc- 
tions 14,  16,  11,  and  19.  Instructions  14,  16, 
and  17  explicidy  authorize  the  Jury  to  con- 
vict of  murder  in  the  first  degree.  In  view 
of  what  we  have  Just  said,  these  instructions 
were  Improper  and,  as  the  Jury  followed 
them,  manifestly  prejudicial.  Instruction  19, 
offered  by  the  state,  undertook  to  present 
the  theory  and  limitations  of  self-defense; 
but  it  was  Ul  adapted  to  this  particular  case 
becanse  it  required  Oatemi  to  be  in  fear 
from  the  deceased  Rocchino.  Catemi  never 
claimed  to  be  in  fear  of  Rocchino;  his  claim 
-'-by  which  he  was  bound  for  good  or  111 — 
was  that  if  lie  kUled  Rocchino,  it  was  unde- 
signed   and   in    the  coarse   of  self-defense 


against  Severino.  Other  Instructions  make 
this  apparent;  there  was  no  need  for  the 
confusion  created  by  No,  19. 

[4-6]  4.  That  the  court  erred  in  excluding 
evidence  tending  to  show  that  Severino  Cal- 
vettl  was  practically  running  amuck  the  en- 
tire evening,  armed  with  a  stiletto,  quarrel- 
ing with  and  threatening  other  persons  be- 
sides the  accused.  This  was  all  res  gestte; 
but  independently  of  that,  it  was  a  proper 
subject  of  Inquiry  which  the  accused  was  en- 
titled to  pursue  within  the  limits  of  a  rea- 
sonable liberality,  as  tending  to  support  his 
claim  of  fear  as  well  as  to  show  who  was 
the  aggressor  and  thus  responsible  for  the 
tragic  end.  State  v.  Whitworth,  47  Mont. 
424,  133  Pac  364;  State  v.  Hanlon,  38  Mont. 
557,  100  Pac.  1035.  The  theory  of  the  exclu- 
sion seems  to  have  been  that  upon  the  trial 
for  killing  Rocchino,  the  acts  and  conduct  of 
Severino  were  irrelevant;  but  this  Ignores 
tbe  right  of  Catemi  to  contend  that  Roc- 
chlno was  killed  undesignedly  while  Catemi 
was  properly  defending  himself  against 
Severino;  yet  Catemi  was  entitled  to  so 
contend  and  to  be  acquitted  if  his  contention 
should  be  upheld,  as  the  Jury  were  told  with 
more  or  less  clarity  in  the  instructions. 

5.  That  the  court  erred  tn  very  many  oth- 
er ralings  in  the  coarse  of  the  trial,  covered 
by  85  asslgniments.  Some  of  these  have  mer- 
it, others  not;  and  as  we  are  confident  that 
upon  a  retrial  valid  ground  of  complaint 
will  not  recur,  we  deem  it  unnecessary  to 
further  discuss  them. 

The  Judgment  and  order  appealed  from 
are  reversed,  and  the  cause  Is  remanded  for 
new  trial. 

Reversed  and  remanded. 

HOLLOWAY,  J.,  concurs.  BRANTLT,  G. 
J.,  being  absent  takes  no  part  in  the  fore- 
going decision. 

(176  Oal.  738) 
HALL  V.  THURSTON.    (K  A.  4063.) 
(Supreme  Court  of  California.    Dec.  14,  1917.) 

1.  Bills  and  Notes  «=>524— Title  to  Sus- 
tain Action— Evidence. 

The  possession  of  notes,  showing  no  pay- 
ments thereon  duly  indorsed  by  the  payee,  con- 
stitutes a  prima  facie  showing  of  plaintiff's 
right  to  recover,  which,  coupled  with  proof  that 
tbe  transfer  complained  of  made  to  plaintiff's 
assignor  wag  done  by  order  of  the  board  of  di- 
rectors of  a  rightful  holder,  of  which  board  de- 
fendant was  a  member  present  and  acting,  is 
sufficient 

2.  Bills  and  Notes  <8=>489(3)  —  Actions  — 
Defenses— Plbadino.  ' 

The  rejection  of  defendant's  offer  in  evi- 
dence of  a  purported  agreement  between  himself 
and  his  assignee  of  his  own  indorsed  notes  for 
the  purpose  of  showing  equities  in  defendant's 
favor  by  which  plaintiff  would  be  bound  is  not 
error,  where  such  equities  or  agreements  were 
not  pleaded. 

3.  Bills  and  Notes  <8=>489(8) — ^Pleadings — 
Bona  Fide  Pxtbohasebs  aftbb  Matubitt. 

Where,  under  Code  Civ.  Proc  {  368,  a  note 
is  assigned,  after  maturity  any  defenses  existing 
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in  favor  of  the  maker  at  the  time  or  before  no- 
tice   of   assignment    are   not   avaUable,   unless 
pleaded. 
4.  Bills  and  Notes  «s>427(3)  —  Fatment 

AND  DlSCHASOB. 

The  maker's  payment  of  a  note  to  a  former 
holder  after  notice  of  transfer  was  at  hia  periL 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  A.  J.  BucJiles, 
Judge. 

Action  by  F.  R.  Hall  against  L.  F.  Thurs- 
ton. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

B.  F.  Woodard  and  B.  J.  Fleming,  both  of 
Los  Angeles,  for  appellant  A.  0.  Bouthe,  of 
Loa  Angeles,  for  respondent. 

VICTOR  B.  SHAW,  Judge  pro  tem.  This 
is  an  appeal  by  the  defendant  from  a  Judg- 
ment entered  in  favor  of  plaintiff  upon  two 
promissory  notes  made  by  defendant,  payable 
to  his  own  order  and  by  him  Indorsed  and  de- 
livered to  the  International  Security  Com- 
pany (a  corporation),  of  witich  one  Newton  J. 
Skinner  was  at  the  time  president. 

The  complaint  alleges  that  after  their  ma- 
turity the  notes  were  for  a  valuable  consid- 
eration transferred  by  said  corporation  to  said 
Skinner,  who  thereafter  for  value  transferred 
them  to  one  George  C.  Smith,  by  whom  they 
were  delivered  to  plaintiff.  The  answer  admits 
the  making  and  delivery  of  the  notes  to  the  In- 
ternational Security  Company  for  a  valuable 
consideration  and  as  a  defense  to  the  cause 
alleges  that  at  all  the  times  mentioned  the 
notes  were  the  property  of  said  corporation, 
and  that  "Skinner  falsely  and  fraudulently 
secured  possession  thereof' ;  that  no  transfer 
of  the  same  was  made  by  said  corporation; 
and  "that  prior  to  the  commencement  of  the 
action  plaintiff  paid  to  said  International  Se- 
curity Company  the  entire  indebtedness  rep- 
resented by  said  promissory  notes,  togetiier 
with  interest  thereon." 

[1]  Upon  the  ground  of  want  of  sufficient 
evidence  to  sustain  the  same  appellant  at- 
tacks the  finding  that  after  the  maturity  of 
the  notes  they  were  for  a  valuable  considera- 
tion transferred  to  and  Itecame  the  property 
of  Newton  J.  Skinner.  In  the  absence  of 
want  of  consideration  pleaded  for  the  making 
of  the  notes,  we  are  unable  to  perceive  the 
materiality  of  the  finding  so  far  as  it  con- 
cerns defendant.  However,  conceding  it  to  be 
material,  possession  of  the  notes  by  plaintiff, 
duly  indorsed  by  the  payee  therein  named, 
and  upon  which  no  payments  appear  to  have 
been  made,  was  as  to  plaintiff  a  sufficient 
prima  fade  showing  to  establish  his  right  to 
recover  thereon.  In  addition  to  this  fact, 
there  was  evidence  tending  to  show  that  the 
notes  were,  by  resolution  of  the  board  of  di- 
rectors of  the  International  Security  Com- 
pany, ordered  transferred  in  settlement  of  an 
account  known  as  the  Magee  account  in  which 
Skinner  had  some  interest,  which  transfer  so 
made  by  the  president  of  the  company  ap- 


pears to  have  been  ratified  by  the  lioard  of  di- 
rectors of  which  defendant  was  a  member 
present  and  acting  in  the  transaction. 

[2]  The  action  of  the  court  in  sustaining 
plaintiff's  objection  to  defendant's  offer  in 
evidence  of  a  written  agreement  made  by  him 
with  the  International  Security  Company 
acting  through  Skinner,  then  president  of  said 
company,  is  assigned  as  error.  Appellant 
claims  this  agreement  related  to  said  notes 
and  modified  their  terms  in  reference  to  liis 
obligation  for  the  payment  thereof,  and  thus, 
as  between  the  defendant  and  the  company 
created  equities  in  his  favor  whereby  plain- 
tiff was  bound.  A  sufficient  answer  to  his 
contentiou  and  the  alleged  error  predicated 
upon  the  ruling  of  the  court  in  sustaining 
plaintiff's  objection  to  the  question  asked  de- 
fendant, "Did  you  make  an  agreement  (with 
the  company)  by  which  these  notes  were  not 
to  be  paid?"  is  that  no  such  equities  or  agree- 
ments were  pleaded  and  no  tender  made  by 
answer  of  any  issue  under  which  the  docu- 
ment was  admissible  in  evidence.  Moreover, 
the  agreement  on  its  face  makes  no  refer- 
ence to  the  notes  involved  in  the  action. 
There  was  no  error  in  the  ruling. 

[3]  Immediately  following  the  ruling  upon 
the  question  last  referred  to  counsel  for  de- 
fendant said,  "Your  honor  rules  that  we  can- 
not put  in  any  evidence  as  to  the  payment  of 
these  notes?"  to  wWch  the  court  replied,  "It 
Is  Just  about  that  way."  For  the  reason  that 
the  answer  did  not  allege  facts  constituting 
any  defense  to  the  notes  in  the  hands  of  plain- 
tiff as  legal  holder  thereof  the  ruling  was  cor- 
rect. They  were  payable  to  the  maker  by 
whom  they  were  indorsed,  and  hence  passed 
by  delivery.  Bank  of  Lassen  Co.  v.  Sherer, 
108  Cal.  513,  41  Pac.  415.  The  delivery  am- 
stituting  an  assignment  thereof  was  made  by 
the  International  Security  Company  after  the 
notes  had  matured.  As  provided  in  secttmi 
368  of  the  Code  of  Civil  Procedure,  they  were 
as  to  plaintiff  subject  to  any  defenses  exist- 
ing in  favor  of  defendant  at  the  time  or  be- 
fore notice  of  the  assignment  As  stated,  tlie 
only  defense  pleaded  was  that  plaintiff  was 
not  the  owner  of  the  notes  (as  to  which  the 
court  upon  sufficient  evidence  found  in  favor 
of  plaintiff),  and  the  alleged  fact  that  defend- 
ant prior  to  the  commencement  of  the  action 
paid,  not  the  notes,  but  "the  indebtedness 
represented  by  said  promissory  notes"  to  the 
International  Security  Company.  Clearly  If 
at  the  time  of  the  transfer  made  by  the  com- 
pany defendant  had  paid  the  notes,  or  if  sub- 
sequent thereto  he  had  without  notice  of  the 
assignment  made  payment,  such  facts,  if 
pleaded,  would  constitute  a  defense.  Bank  of 
Stockton  v.  Jones,  65  Cal.  437,  4  Pac.  418.  It 
is  not  alleged,  however,  that  payment  was 
made  before  notice  of  the  transfer.  Indeed, 
we  may  say  the  state  of  the  record  is  such 
that  defendant  could  not  truthfully  have 
made  such  allegation.  Hence,  since  proof  of 
the  allegation,  in  the  absence  of  evidence  that 
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payment  was  made  prior  to  notice,  as  to 
which  there  was  neither  averment  nor  offer 
of  evidence,  would  constitute  no  defense  to 
the  action. 

[4]  After  the  transfer  of  the  notes  prior  to 
payment  thereof,  of  which  fact  defendant  by 
uncontradicted  evidence  Is  shown  to  have  had 
notice,  payment  thereof  If  made  by  him  to  the 
International  Security  Company,  having,  as 
be  knew,  no  Interest  therein,  was  at  bis  peril. 

The  Judgment  Is  affirmed. 

We  concur:    MELVIN,  J. ;  HBNSHAW,  J. 


-  (176  Cal.  745) 
DESERET  WATER,   OIL  &  IRRIGATION 

CO.  V.  STATE.     (Sac.  2081.) 
(Sapreme  Court  of  California.     Dec.  14,  1917.) 

Ajppkai.  and  Ebbor  4=3835(2) —iRxheabino — 
Mattcbs  Not  Uboed  on  Obioinal  Heab- 
.  mo. 

Where,  in  a  suit  to  condemn  land  within  a 
national  forest  reservation  as  land  of  the  state, 
vthe  defense  that  the  state  had  parted  with  its 
title  by  offering  the  land  to  the  United  States 
aa  a  basis  for  lieu  land  selections  was  treated 
as  in  issue,  and  evidence  thereon  was  introduc- 
ed, and  the  decisions  of  the  state  and  federal 
Supreme  C!ourts  were  based  thereon,  the  objec- 
tion could  not  be  made  on  a  rehearing  in  the 
state  Supreme  Court  that  the  pleadings  were  in- 
sufficient to  present  this  defense. 

In  Bank.  Appeal  from  Superior  Ck>urt, 
Mono  County;   William  S.  Wells,  Judge. 

On  rehearing.    Judgment  reversed. 

For  former  opinion,  see  167  CaL  147,  138 
Pac.  dSL 

n.  S.  Webb,  Atty.  Gen.,  and  John  T. 
Nonrse,  Deputy  Atty.  Gen.  (Percy  V.  Long, 
City  Atty.,  and  J.  F.  English,  Asst.  City 
Atty.,  both  of  San  Francisco,  amid  curiie), 
for  tbe  State.  A.  H.  Ricketts  and  Metson, 
Drew  &  Mackenzie,  all  of  San  Francisco,  and 
Horatio  Allen,  for  respondent 

FEB  CURIAM.  Upon  appeal  to  this  court 
the  Judgment  of  the  trial  court  was  affirmed, 
for  reasons  given  in  the  opinion.  167  CaL 
147,  138  Pac.  981.  Under  writ  of  error  to 
the  Supreme  Coxat  of  the  United  States  (243 
U.  S.  415,  37  Sup.  Ct  394,  61  L.  Ed.  821),  that 
court  decided  that  the  construction  which 
tbis  court  put  upon  the  federal  statute, 
therein  following  the  decision  of  the  highest 
federal  court  which  had  spoken  upon  the 
matter  (Hlbberd  v.  Slack  [C.  C]  84  Fed.  571), 
was  erroneous,  and  that,  while  the  state  of 
California  had  acquired  title  to  the  lands  in 
question  it  had  waived  its  right  to  such 
lands.  The  lands  were  withdrawn  from  sale 
by  tbe  state  by  an  act  of  the  Legislature,  and 
tbe  surveyor  general  of  the  state  had  offered 
tbe  land  back  to  tbe  United  States  as  bases 
for  lieu  land  selections.  Tbe  effect  of  tbe 
acts  of  the  state  under  the  construction 
wblcb  the  Supreme  Court  of  tbe  United 
States  has  put  upon  the  federal  statute  is 
not  donbtfuL     In  equity  the  state  of  (Cali- 


fornia has  surrendered  Its  title  to  these 
lands  to  tbe  United  States,  and  only  the  ac- 
tion of  an  executive  department  of  tbe  Unit- 
ed States — the  Land  Office — is  necessary  to 
complete  the  legal  transfer  of  title. 

Upon  rehearing  before  this  court,  however, 
it  is  argued  that  the  sole  allegation  touch- 
ing this  matter  is  simply  that  the  state  al- 
leges "that  the  land  described  In  plaintiCTs 
complaint  is  surveyed  land  and  is  wholly  sit- 
uate within  tbe  exterior  boundaries  of  a 
permanent  reservation."  It  is  contended 
that  this  allegation  is  inauffldent  to  present 
the  defense  that  tbe  state  had  thus  parted 
with  its  title,  and  that  to  treat  it  as  present- 
ing such  a  defense  would  be  to  do  violence 
to  the  admissions  In  tbe  pleading  that  the 
land  Is  owned  by  the  state  of  California. 
But  to  this  it  must  be  answered  that  at  the 
trial  the  pleadings  were  accepted  as  being 
sufficient  to  present  the  issue  which  was 
elaborately  discussed  in  tbe  former  decision 
of  tbe  case  and  which  formed  the  subject  of 
review  by  the  Supreme  Court  of  the  United 
States.  The  matters  having  been  accepted  as 
being  questions  in  issue,  evidence  having 
been  addressed  to  them  pro  and  con,  and  the 
decision  by  this  court  and  by  the  Supreme 
Ck>urt  of  the  United  States  having  been  bas- 
ed thereon,  respondent  cannot  be  heard  upon 
the  objection  which  it  now  presents. 

It  follows  therefrom  that  tbe  Judgment  ap- 
pealed from  must  be  reversed,  and  it  is  or- 
dered accordingly. 


BUDD  T.  HUGHES  et  al. 


(17S  Cal.  6S7) 
(L.  A.  4068.) 


(Sapreme  C!oart  of  California.    Dec.  13,  1917.) 

1.  EvinENCE  «=»391  —  Paboi.  Eviwencb  Af- 
fecting WRrriNO— Bills  of  Sale. 

Oral  evidence  will  not  be  received  to  vary 
the  terms  of  a  written  instrument,  a  rule  an- 
plicable  in  actions  between  parties  to  a  bill  of 
sale. 

2.  EvioKNCB  ®=»419(7)— Parol  Evidence  Af- 
FECTiNo  Writing  —  Nonapplication  of 
Rule  Where  Contboverst  is  Between 
Party  to  Writing  and  One  Not  a  Party. 

Where  the  lessor  of  a  motion  picture  thea- 
ter, having  re-entered  for  nonpayment  of  rent, 
expcnted  bill  of  sale  of  the  personalty  therein, 
including  theater  chairs  installed  by  her  ten- 
ant, to  a  corporation,  selling  and  transferring 
the  property  for  $7,500,  in  action  by  the  as- 
signee of  the  tenant  against  the  lessor's  execu- 
tor and  executrix  to  recover  for  the  personalty 
thus  wrongfully  sold,  evidence  that  other  ci>n- 
siderations  than  tbe  tenant's  personalty  enter- 
ed into  the  transaction  resulting  in  the  bill  of 
sale  was  not  inadmissible  as  varying  the  terms 
of  the  bill  of  sale,  since  where  the  controversy 
is  between  a  party  to  a  written  contract,  and 
one  who  is  neither  a  party  nor  privy  to  one 
who  is,  the  rule  excluding  parol  evidence  \o  ex- 
plain, vary,  modify,  or  contradict  a  writing 
does  not  apply. 

3.  Appeal  and  Bbbob  «=»1071(1)— Harmless 
B^BOB— Finding  of  No  Indebtedness. 

In  an  action  for  money  had  and  received  by 
defendant  for  plaintiff's  use,  error  in  finding 
that  defendant  was  not  indebted  to  plaintiff's 
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assiRnor  In  any  mm  waa  enred  b;  judgment  ren- 
dered for  plaintiff  for  $2,000. 

4.  Apfbal  and  Kbbob  ®=>883— Habhless  Eb- 
BOB— GoiCFKixiNO  Plaiwtiit  to  Amend. 

Where  the  court,  at  close  of  trial,  stated  the 
allegations  of  tiie  complaint  were  such  that 
judgment  could  not  be  given  in  plaintiff's  fa- 
vor without  amending,  though  on  the  evidence 
be  waa  entitled  to  recover,  whereupon  plaintiff 
under  protest  amended,  he  was  not  in  a  position 
to  assert  he  was  prejudiced  by  the  court's  ac- 
tion, as  it  was  optional  with  him  whether  or 
not  he  amended  and  took  judgment,  or,  in  the 
absence  of  amendment  to  like  effect  in  the  an- 
swer, let  judgment  other  than  as  confessed 
therein  go  for  defendant 

5.  PiXADING  ®=>8(2)— CoNCitJSION  OF  LAW. 

A  complaint  alleging  that  defendant  was 
holding  certain  property  as  trustee  for  plaintiff 
pleaded  a  mere  conclusion. 

6.  Tbusts  ®=>352— Conversion  of  Pebson- 
Ai.Tr  IN  Theater  by  8ale>— Riqht  of  Ten- 
ant to  Entibb  Pbice. 

Where  the  lessor  of  a  motion  picture  thea- 
ter, whose  leasee  placed^  certain  persoinfllty 
therein,  after  re-entry  sold  the  whole  business 
for  a  lump  sum,  there  was  no  such  comming- 
ling of  goods  as  entitled  the  lessee  to  the  whole 
purchase  price  received,  when  the  value  of  his 
goods  thus  converted  by  the  lessor  was  readily 
ascertainable. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  EYank  G.  Fln- 
layson,  Judge. 

Action  by  Harold  Budd  against  Henry 
West  Hughes  and  Bosy  B.  Hughes,  aa  Joint 
executor  and  executrix,  respectively,  of  the 
last  will  and  testament  of  Mattle  W.  Hughes, 
deceased.  From  a  judgment  for  plaintiff, 
and  an  order  denying  his  motion  for  new  tri- 
al, he  appeals.    Judgment  and  order  affirmed. 

Willis  S.  Mitchell  and  Davis,  Kemp  &  Post, 
all  of  Los  Angeles,  for  appellant.  W.  W. 
Butler,  of  Los  Angeles,  for  respondents. 


VICTOR  B.  SHAW,  Jndge  pro  tem.  TMa 
action  grew  out  of  the  following  facts:  Un- 
der a  lease  executed  to  blm  by  Mattle  W. 
Hughes,  the  assignor  of  plaintiff  was  a  ten- 
ant of  a  building  in  Los  Angeles  wherein  he 
conducted  a  moving  picture  business  known 
as  the  College  Theater.  In  connection  there- 
with he  installed  theater  chairs  and  other 
personal  property,  the  use  of  which  was  re- 
quired in  operating  the  playhouse.  The  les- 
see having  made  default  In  the  payment  of 
his  rent,  the  lessor,  pursuant  to  a  judgment 
rendered  in  her  favor  in  an  action  for  unlaw- 
ful detainer,  re-entered  the  premises  where- 
in plaintiff  bad  left  the  personal  property 
and  used  the  same  in  carrying  on  the  busi- 
ness from  December  15,  1811,  to  January  15, 
1912,  upon  which  last-mentioned  date  she,  by 
bill  of  sale  executed  to  a  corporation  of 
which  E.  J.  Tally  was  chief  owner,  sold  and 
transferred  the  personal  property  for  a  con- 
sideration therein  specified  of  $7,600  for  the 
recovery  of  which  sum  this  action  was  insti- 
tuted. The  court  gave  judgment  In  favor  of 
plaintiff  for  the  sum  of  $2,000,  from  which, 


and  an  order  denying  his  motion  for  a  new 
trial,  he  prosecutes  this  ai^eal. 

The  complaint  contains  two  counts,  one  for 
money  had  and  received  by  defendant  for 
plaintifTs  use,  and  the  other  based  upon  the 
theory  that  defendants'  testatrix  held  the 
property  as  an  Involuntary  trustee  for  plain- 
tiff  to  whom  she  was  accountable,  not  for  the 
value  of  the  goods  converted,  but  for  the 
$7,500  alleged  to  have  been  received  therefor. 

The  chief  error  upon  which  appellant  con- 
tends for  a  reversal  is  that  the  court  over 
his  objection  received  evidence  tending  to 
show  that  while  the  personal  property  de- 
scribed in  the  bill  of  sale  as  shown  thereby 
constituted  the  sole  and  only  consideration 
for  the  payment  of  the  $7,500,  other  consid- 
erations did  in  fact  enter  into  the  transac- 
tion, chief  among  which  was  a  five-year  lease 
of  the  College  Theater  at  a  greatly  reduced 
rental  from  that  specified  in  piainUtTs  lease, 
and  the  good  wUl  of  an  established  business. 
That  this  was  true  clearly  appears  not  only 
from  uncontradicted  testimony,  but  from  the 
fact  that  the  execution  of  the  bill  of  sale  fol- 
lowed a  contract  made  the  preceding  day  by 
the  agent  of  Mattie  W.  Hughes,  whereby  aa 
said  agent  he  agreed  for  said  sum  of  $7,500 
to  deUver  the  bill  of  sale  transferring  the 
personal  property  contained  In  said  theater, 
together  with  a  five-year  lease  of  the  prem- 
ises, for  a  specified  rental,  which  lease  was 
executed  by  said  Mattie  W.  Hughes  as  agreed 
to  by  her  said  agent 

[1,2]  In  support  of  bis  contention  appel- 
lant Invokes  the  elementary  principle  that 
oral  evidence  vrlll  not  be  received  to  vary  the 
terms  of  a  written  Instrument  and  hence  the 
parties  to  this  action  are  bound  by  the  lan- 
guage of  the  bill  of  sale,  the  terms  of  which 
cannot  It  is  claimed,  be  varied  by  parol  evi- 
dence. That  such  rule  is  applicable  In  ac- 
tions between  parties  to  a  bill  of  sale  Is  con- 
ceded. Hodson  v.  Vamey,  122  Cal.  619,  55 
Pac.  413.  Plaintiff,  however,  was  not  a  par- 
ty to  the  written  instrument  and  in  no  wise 
bound  thereby.  Had  the  sale  of  the  property 
by  Hughes  been  made  for  one-half  In  value 
of  the  property,  could  It  be  said  that  such 
fact  would  limit  plaintiff's  right  to  recover 
in  an  action  for  the  conversion?  Clearly  not. 
And  In  such  controversy,  since  one  of  the 
parties  is  free  to  show  the  true  character  of 
the  transaction.  It  must  follow  that  the  oth- 
er party  to  the  action  is  likewise  free. 
"Where  the  controversy  Is  between  a  party 
to  a  written  contract  and  one  who  la  neither 
a  party  to  It  or  privy  to  one  who  Is,  the 
rule  excluding  parol  evidence  to  explain,  va- 
ry, modify  or  contradict  the  writing  does  not 
apply."  11  Am.  &  B^g.  Ency.  of  Law,  550; 
Smith  ▼.  Moynlhan,  4A  Cal.  63;  Greve  7. 
Echo  Oil  Co.,  8  CaL  App.  275,  96  Pac.  901; 
Hussman  v.  ^^Ike,  50  CaL  250.  The  recep- 
tion of  evidence  disclosing  the  true  charac- 
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ter  of  the  transaction  to  be  otherwise  than 
as  shown  by  the  writtng  was  not  error. 

[3]  Conceding  the  conrt  erred  In  finding 
that  Mattle  W.  Hughes  was  not  indebted  to 
plaintiff's  assignor  In  any  sum  whatever  for 
money  had  and  received  for  his  use  and  ben- 
efit, such  error  as  to  him  was  cured  by  the 
Judgment  rendered  in  his  favor  for  $2,000. 

[4]  Emor  is  predicated  upon  the  fact  that 
the  court  at  the  dose  of  the -trial  stated  that 
the  allegations  of  the  complaint  were  such 
that  "n-talle  upon  the  evidence  plaintiff  was 
entitled  to  recover  Judgment  it  could  not  be 
given  in  Ms  favor  without  amending  the 
complaint;  that  otherwise  Judgment  must  go 
for  defendant.  Thereupon  plaintiff  under 
protest  amended  his  complaint.  Clearly  it 
was  optional  with  plaintiff  whether  or  not  he 
amended  and  took  Judgment  for  $2,000,  Or  in 
the  absence  of  an  amendment  to  like  effect  in 
the  answer  let  Judgment  other  than  as  con- 
fessed therein  go  for  defendant.  In  no  event 
is  he  in  a  position  to  assert  that  he  was 
prejudiced  by  the  action  of  the  conrt. 

[B,  I]  The  complaint  alleged  that  "Mattle 
W.  Hughes  was  holding  the  said  property" 
as  trustee  for  plaintiff.  Other  than  this  mere 
conclusion,  the  facts  pleaded  show  an  ordi- 
nary case  of  conversion  of  the  property 
which  it  is  alleged  she  sold  for  $7,500.  This 
allegation  Is  denied.  Hence  it  devolved  upon 
plaintiff  to  show  what  defendant  received 
for  the  pr<^)erty,  and  this  the  court  by  suffi- 
cient evidence  found  to  be  the  value  thereof 
fixed  at  $2,000.  Assuming  that  in  the  broad 
sense  of  the  term  a  trust  existed  there  was 
no  such  commingling  of  goods  that  entitled 
plaintiff  to  the  whole  purchase  price  receiv- 
ed when  as  shown  the  value  of  the  goods  was 
readily  ascertainable.  As  well  might  it  be 
said  that  one  who  sells  100  head  of  cattle, 
among  which  is  wrongfully  included  an  ani- 
mal belonging  to  his  neighbor,  must,  on  like 
ground,  turn  over  to  hla  neighbor  the  entire 
proceeds  of  sale  received  for  the  herd. 

The  judgment  and  order  are  affirmed. 

We  concor:   MELVIN,  J. ;   HBNSHAW,  3. 


016  Cal.  729) 

In  re  SMITH'S  ESTATE.    (L.  A.  6227.) 
(Supreme  Court  of  California.     Dec.  14,  1017.) 

1.  WiLi*     ^=3322 — Pbobatj: — Testamintabt 
Capacity— Co'ntesi^-Obdeb  of  Pboof. 

The  court  in  its  discretion  could  require  pro- 
ponents to  make  formal  proof  of  the  execution  of 
the  will  before  proceeding  with  the  contest. 

2.  Wnxs  <S=>348  —  Denial  op  Pbobatb  — 
Gboohds. 

The  court  haviog  ordered  proponents  to 
make  formal  proof  of  the  execution  of  the  will 
before  proceeding  with  the  contest,  and  they 
having  refused  to  Introduce  any  testimony,  pro- 
bate was  properly  denied. 
8.  WiLLB  <E=>334— Obdeb  Denting  Pbobatb 
— B*INDINGS — Necessity. 

In  such  case,  no  findings  were  necessary  to 
■apport  the  order  denying  probate ;   it  not  being 


a  decisioA  upon  facts,  but  practically  a  nonsuit 
for  want  of  evidence. 

Department  1.  Appeal  frmn  Superior 
Court,  Kern  County;  Howard  A.  Pealrs, 
Judge.. 

In  the  matter  of  the  estate  of  William  A. 
Smith,  deceased.  From  an  order  denying 
probate  granted  on  the  motion  of  W.  A.  Sny- 
der, contestant,  D.  O.  Dobson  and  another, 
proponents,  appeal.    Affirmed. 

Earl  E.  Moss,  of  Ventura,  for  appellants. 
J.  W.  Wiley  and  Wiley  &  Lambert,  all  of 
Bakersfleld,  for  respondent 

SHAW,  J.  D.  O.  Dobson  and  Sarah  J. 
Henderson  filed  a  petition  for  the  probate  of 
a  dociunent  alleged  to  be  the  last  will  of  Wil- 
liam A  Smith,  deceased.  Thereafter  W.  A. 
Snyder  filed  a  contest  of  said  will,  on  the 
ground  that  the  same  was  not  duly  executed 
by  the  decedent  Upon  the  hearing  the  pro- 
ponents, Dobson  and  Henderson,  who  are  the 
appellants  here,  moved  the  court  to  require 
the  contestant  to  prove  that  he  was  an  In- 
terested party,  entitled  to  maintain  a  contest 
of  the  will,  before  proceeding  further  In  the 
case.  Snyder  moved  the  court  to  require 
the  proponents  to  first  make  the  formal  proof 
of  the  execution  of  the  will.  The  court 
granted  the  latter  motion  and  directed  the 
appellants  to  proceed  first  with  their  formal 
proof.  This  they  refused  to  do,  and  there- 
upon refused  to  offer  any  proof  whatsoever 
of  the  due  execution  of  the  wilL  The  con- 
testant then  moved  the  court  to  deny  the  ad- 
mission of  the  will  to  probate.  TTie  court 
granted  the  motion  and,  as  we  infer,  made 
an  order  accordingly,  from  which  the  pro- 
ponents appeal.  The  order  appealed  from  is 
not  a  part  of  the  record,  as  the  Code  re- 
quires. Code  Civ.  Proc.  S  931-  We  gather 
the  above  facts  from  the  notice  of  appeal 
and  from  the  undisputed  statements  of  the 
respondent's  brief. 

[1,2]  There  is  no  merit  in  the  appeal.  The 
court  may  direct  the  order  of  proof  in  such 
cases,  and  in  its  discretion  could  require  the. 
proponents  of  the  will  to  Introduce  their 
evidence  of  Its  execution  before  proceeding 
with  the  contest  Estate  of  Latour,  140  CaL 
437,  73  Pac.  1070,  74  Pac.  441;  Estate  of 
CuUberg,  168  Cal.  365,  146  Pac.  888.  The 
court  having  so  ordered,  and  the  appellants 
thereupon  refusing  to  Introduce  any  testimo- 
ny, the  court  could  not  do  otherwise  than 
to  deny  the  probate  of  the  document  offered 
as  a  will.  Though  the  court  had  power  to 
require  that  the  contestant  first  prove  his 
Interest  in  the  estate,  it  was  not  bound  to 
do  so.  Estate  of  Land,  166  Cal.  540,  137 
Pac.  246. 

[3]  No  findings  were  necessary  to  support 
the  order  complained  of.  It  was  not  a  deci- 
sion upon  facta,  but  practically  a  nonsuit  for 
want  of  any  evidence.  Under  the  drcum- 
stances,  the  question  whether  or  not  the  con- 
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testant  had-  sufficiently  alleged  tbat  he  was 
interested  in  the  estate  is  ImmaterlaL 
The  order  Is  affirmed. 

We  concur:  SLOSS.  J.;  LAWLOB,  J. 

(17*  Cal.  781) 

HOME  SAV.  BANK  OF  LOS  ANGELES  t. 

LOS- ANGELES  CITT  REALTY  CO. 

et  al.     (L.  A.  4005.) 

(Supreme  Court  of  California.    Dec.  14,  1917.) 

1.  corpobations  <&=>232(2)— subscbiftion  to 
Stock— Full  Payment. 

If  a  corporation  issued  300  shares  of  its 
stock,  of  a  par  value  of  $100,  in  return  for  the 
transfer  to  it  of  notes  and  real  estate  valued  by 
it  at  |30,000,  the  transaction  having  been  en- 
tered into  in  good  faith,  the  shares  were  fully 
paid. 

2.  Corporations  €=»232(2)— Subscription  to 
Stock— Payment. 

If  a  corporation  issued  300  shares  of  its 
stock,  of  a  par  value  of  $100  each,  to  D.  for 
notes  and  property  turned  over  to  the  corpora- 
tion at  leas  than  $20,000,  it  having  been  agreed 
between  D.  and  B.  tbat  out  of  the  shares  issued 
to  D.,  B.  should  have  100,  and  the  property 
transferred  by  D.  having  been  intended  to  pay 
for  his  own  200  shares,  notliing  had  been  paid 
on  B.'s  100  shares  transferred  to  him  by  D. 

3.  CoBPOBATioNS  «=s>232(l)  —  Minutes  of 
Company— CoNCLuaivKNESs  against  Cred- 
itors. 

The  entry  in  the  minutes  of  a  corporation 
that  300  shares  of  stock  bad  been  paid  for  in 
full  was  not  conclusive  against  creditors  of  the 
corporation  entitled  to  disclose  the  true  nature 
of  the  transaction  between  the  company  and  the 
two  subscribers  to  the  300  shares. 

4.  Appeal  and  Ebbob  «=»1011(1) — Review — 
conflictinq  evidence. 

The  Supreme  Court  on  appeal  cannot  say 
that  the  trial  court,  in  resolving  a  conflict  of 
testimony,  should  have  believed  the  evidence 
offered  by  one  side  rather  than  the  other. 

5.  Corporations  <6=260(3)  —  Payment  fob 
Shares — Sufkiciency  of  Etidknck. 

In  an  action  by  a  creditor  of  a  corporation 
to  recover  unpaid  subscriptions  from  stockhold- 
ers, evidence  held  to  warrant  the  finding  that 
nothing  had  ever  been  paid  on  the  100  shares 
issued  to  one  stockholder  and  transferred  by  him 
to  another. 

Department  1.  Appeal  iTrom  Superior 
Court,  Los  Angeles  County;  W.  M.  Conley, 
Judge. 

Action  by  the  Home  Savings  Bank  of  Los 
Angeles,  a  corporation,  against  the  Los  An- 
geles City  Realty  Company,  a  corporation,  C. 
M.  Du  Veruet,  J.  A.  BuUard,  and  others. 
From  judgment  for  plaintiff  against  defend- 
ants BuUard  and  Du  Vernet,  and  from  an 
order  "leuying  bis  motion  for  new  trial,  de- 
fendart  BuUard  appeals.  Judgment  and 
order  affirmed. 

F.  C.  Austin  and  Samuel  Barnes  Smith, 
both  ft  Los  Angeles,  for  appellant  Goudge, 
Williams,  Chandler  &  Hughes,  of  Los  An- 
•gelen,  for  respondent 

SLOSS,  J.  Los  Angeles  City  Realty  Com- 
pany (a  corporation)  made  and  delivered  its 
promissory  note  for  $5,000  to  C.  M.  Du  Ver- 


net, who  indorsed  it  to  Oie  plaintiff.  The 
plaintiff,  having  recovered  judgment  against 
said  realty  company  and  Du  Vernet  for  the 
amount  of  said  note,  brought  this  action 
against  J.  H.  Bullard  and  others,  as  stock- 
holders of  the  Los  Angeles  City  Realty  Com- 
pany, to  recover  the  unpaid  subscriptions  al- 
leged to  be  due  from  them  on  their  shares. 
The  complaint  alleged  that  Bullard  had  sub- 
scribed for,  and  was  the  owner  of,  95  shares, 
of  the  par  value  of  $100  each,  for  which  noth- 
ing bad  been  paid  to  the  corporation.  Judg- 
ment was  sought  against  him  and  his  code- 
fendants  for  the  amounts  remaining  unpaid 
on  their  several  subscriptions,  not  exceeding 
the  amount  due  on  the  Judgment  against  the 
corporation.  The  defendants  answered,  al- 
leging, among  other  things,  tbat  the  shares 
of  stock  held  by  them  had  been  paid  for  in 
fulL  Findings  were  waived,  and  Judgment 
was  entered  In  favor  of  plaintiff  against  J. 
H.  Bullard  and  C.  M.  Du  Vernet  J.  H. 
Bullard  appeals  from  the  judgment,  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  only  point  made  In  support  of  the  ap- 
peal is  that  the  evidence  does  not  support  the 
implied  flnding  tbat  nothing  had  been  paid  on 
the  93  shares  of  stock  owned  by  appellant 
It  appears  tbat  J.  H.  Bullard  had  been  the 
owner  of  200  shares  of  the  stock  of  the  corpo- 
ration. One  hundred  shares  were  issued  to 
him  January  31,  1907.  For  these  he  paid,  in 
cash,  $10,000,  the  full  par  value  of  the  stock. 
No  liability  was  claimed  with  respect  to  this 
Issue.  One  hundred  other  shares  were  trans- 
ferred to  BuUard  by  Du  Vernet  They  formed 
a  part  of  300  shares  which  had  been  original- 
ly Issued  by  the  corporation  to  Du  Vernet 
Of  the  100  thus  transferred  to  Bullard,  5 
were  owned  by  Kittle  L.  Austin,  leax'ing  in 
Bullard  the  95  shares '  mentioned  in  the  com- 
plaint 

[1]  The  point  in  dispute  between  the  par- 
ties was  whether  the  300  shares  Issued  to  Du 
Vernet  had  been  fully  paid  for  by  him.  The 
appellant  Introduced  evidence  which  tended 
to  answer  this  question  In  the  affirmative. 
The  resolution  of  the  board  of  directors  of 
the  corporation  authorizing  the  Issue  of  the 
300  shares  to  Du  Vernet  declared  that  said 
shares  were  issued  in  consideration  of  the 
transfer  by  Du  Vernet  of  certain  notes  and 
certain  real  estate,  valued  at  $30,000.  The 
appellant  Bnllard  testified  ^at  this  value 
had  been  placed  upon  the  notes  and  realty 
so  transferred,  and  that  the  corporation  bad 
accepted  them  at  that  value.  According  to 
Bullard  they  were  worth  more  than  $30,000. 
If  the  transaction  between  the  corporation 
and  Du  Vernet  was  truthfully  described  in 
the  resolution,  and  if  it  was  entered  into  in 
good  faith,  the  shares  must  be  regarded  aa 
fully  paid.  But,  on  the  other  hand,  Du  Ver- 
net, who  was  called  as  a  witness  by  the  re- 
spondent, testified  that  he  bad  been  engaged 
In  business  for  himself  before  the  organiza- 
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tlon  of  tbe  Los  Angeles  Cltr  Realty  Company ; 
Chat  when  the  corporation  was  formed  It  was 
agreed  between  him  and  Bullard  that  out  of 
the  300  shares  Issued  to  him  he  was  to  have 
200  and  BuUard  100;  that  the  notes  and  real 
property  turned  over  by  Dn  Vemet  to  the  cor- 
poration were,  in  fact,  valued  and  t^ken  at 
something  less  than  $20,000,  and  were  In- 
tended to  pay  for  tbe  200  shares  which  were 
to  go  to  Du'Vernet.  The  300  shares  were  is- 
sued to  him,  and  100  of  them  were  taken  by 
BuUard. 

[2-4]  If  this  testimony  was  true.  It  support- 
ed the  finding  that  nothing  had  ever  been 
paid  on  the  100  shares  thus  passing  to  Bul- 
lard. To  be  sure,  the  records  of  the  corpora- 
tion showed  on  their  face  that  tbe  300  shares 
had  been  paid  for  In  full.  But  tbe  entry  In 
the  minutes  was  not  conclusive  against  credi- 
tors of  the  corporation,  who  were  entitled  to 
disclose  tbe  true  nature  of  the  transaction. 
Herron  Co.  v.  Shaw,  165  CaL  668,  133  Ji'ac. 
488,  Ann.  Cas.  191SA,  1265.  It  is  argued  by 
the  appellant  that  Du  Vemet's  testimony 
should  not  have  been  accepted  by  the  trial 
court.  Such  an  argument  Is  futile  here. 
There  was  nothing  Inherently  improbable  In 
the  story  told  by  Du  Vemet  Tbe  trial  court 
was  simply  called  upon  to  resolve  a  conflict 
of  testimony,  and  we  cannot,  on  appeal,  say 
that  it  should  have  believed  the  evidence  of- 
fered by  the  one  side,  rather  than  the  other. 
[S]  It  may  be  added  that  tbe  corporate  rec- 
ords themselves  are  not  altogether  in  accord 
with  the  appellant's  claim.  In  February,  1908, 
about  a  year  after  tbe  issue  of  the  stock  In 
controversy,  tbe  president  made  a  report  in 
which  he  stated  that  tbe  company  had,  on 
February  1,  1907,  "purchased  tbe  assets  con- 
sisting of  secured. and  unsecured  notes  and 
certain  real  estate  of  O.  M.  Du  Vernet, 
amounting  to  $19,945.95."  With  this  evidence 
to  support  tbe  theory  of  the  respondent,  there 
can  certainly  be  no  force  in  tbe  claim  that 
the  evidence  did  not  warrant  tbe  finding  com- 
plained of. 

'  Tbe  judgment  and  the  order  denying  a  new 
trial  are  affirmed. 

We  concur:   SHAW,  J. ;   LAWLOR,  J. 

ait  Oal.  7S4)  ~ 

FARB  V.  WOLCOTT  et  aL    OU  A.  4P63.) 
(Supreme  Court  ot  Califoraia.    Dec.  14,  1917.) 

1.  Bnxs  AND  Notes  (S=>523  —  Assiokment 
AND  Transfer — Sufficienct  of  Evidence. 

In  an  action  on  a  note,  evidence  held  in- 
sufficient to  show  tbe  sale,  assignment,  and 
transfer  of  the  note  by  the  payee  to  plaintiff's 
transferror  bank,  and  the  indorsement,  transfer, 
and  delivery  by  the  bank  to  plaintiff. 

2.  PutDOBS  «=>44— Pledge  of  Notb  as  Sk- 
CT7RrrT— Paticent  of  Loan. 

Where  the  payee  of  a  note  borrowed  its 
■mount  from  a  bank  on  tbe  security  of  tbe  note, 
accompanied  by  Us  own  guaranty  in  the  form  of 
bia  personal  cbecic,  ontil  the  loan  wag  paid 
the   note  remained  in  tbe  bank's  hands  as  a 


pledge,  but  when  the  payee  repaid  the  loan  the 

bank's  lien  was  extinguished,  and  it  held  the 

note  thereafter  as  a  mere  depositary   for  the 

payee. 

3.  Biixs  AND  Notes  «=>S11— E^idsnob— Ma- 

TXRIALITT. 

In  an  action  on  a  note  on  which  the  payee 
borrowed  its  amount  from  a  bank  on  its  secnrity, 
accompanied  by  bia  own  security,  the  bank  trans- 
ferring tbe  note  for  collection  to  plaintiff,  the 
tayee  being  the  real  owner  of  the  note  having 
paid  the  loan,  the  makers  thereof  were  entitled 
to  credit  for  any  payments  received  by  him,  and 
evidence  that  he  had  been  paid  $5,000  collected 
by  him,  which  he  had  ap;reed  to  apply  on  the  in- 
debtedness, waa  admissible. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  W.  M.  Conley, 
Judge. 

Action  by  Roy  J.  Farr  against  N.  A.  Wol- 
cott  and  others.  From  a  Judgment  for  plain- 
tiff, and  an  order  denying  their  motion  for 
new  trial,  defendants  appeaL  Judgment  and 
order  reversed. 

Roland  G.  Swaffleld,  of  Long  Beach,  and 
Stutsman  &  Stutsman,  Tanner,  Odeil,  Odell  & 
Taft  and  Williams,  Goudge  &  Chandler,  all 
of  Los  Angeles,  for  appellants.  F.  C.  Austin 
and  Samuel  Barnes  Smith,  both  of  Los  Ange- 
les, for  respondent 

SLOSS,  J.  Tbe  complaint  alleges  that  on 
May  16,  1910,  the  Los  Angeles  City  Realty 
Company,  a  corporation,  made,  executed,  and 
delivered  its  promissory  note,  whereby  it 
promised  to  pay  to  the  order  of  J.  H.  Bullard, 
trustee,  on  or  before  three  years  after  date, 
the  sum  of  $15,000,  and  interest  payable 
monthly,  with  an  option  to  the  bolder  to  de- 
clare tbe  principal  due  on  default  in  tbe  pay- 
ment of  interest;  that  before  tbe  delivery  of 
said  note  the  defendants,  by  writing  thereon, 
guaranteed  the  payment  of  the  note  in  words 
as  follows: 

"For  value  received,  we  jointly  and  severally 
guarantee  payments  of  this  note,  and  any  re- 
newal thereof  and  hereby  waive  protest,  demand 
and  notice  of  nonpayment.  [Signed]  N.  >.. 
Wolcott    E.  M.  K.  Wolcott.    F.  A.  King." 

Tbe  complaint  alleges  that  on  July  1,  1912, 
and  before  maturity,  J.  H.  Bullard,  trustee, 
sold,  assigned,  and  transferred  tbe  note  to  tbe 
United  States  National  Bank;  that  In  due 
course  of  business  said  bank  Indorsed  said 
note  and  delivered  same  to  plaintUI,  who  is 
now  the  lawful  holder  thereof.  It  is  alleged 
that  tbe  maker  of  the  note  has  defaulted  in 
tbe  payment  of  interest  since  January  16, 
1911 ;  that  no  part  of  the  principal  has  been 
paid,  except  .$151.19,  and  that  the  balance  of 
the  principal,  together  with  interest  from 
February  16, 1911,  la  due.  Prior  to  the  filing 
of  the  complaint  the  plaintiff  exercised  his  op- 
tion to  declare  the  whole  sum  due,  and  de- 
manded payment  from  tbe  maker,  which  was 
refused. 

N.  A  and  B.  M.  K.  Wolcott  answered  joint- 
ly, and  defendant  King  filed  a  separate  an- 
swer.   The  answers  deny,  among  other  things. 
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tbe  makln;  of  the  note.  Its  transfer  to  the 
United  States  National  Bank  by  BuUard,  or 
by  said  bank  to  the  plaintiff.  They  also  deny 
the  allegation  of  nonpayment  of  the  note. 
The  answers  seek,  In  addition,  to  set  up  the 
Invalidity  of  the  note  Itself,  and  the  rescission 
by  the  defendants  of  their  guaranty  because 
of  fraudulent  misrepresentations  alleged  to 
hare  been  made  to  them.  The  court  foundi 
that  the  note  was  made  as  alleged,  and  found 
In  favor  of  the  plaintiff  on  the  allegations  of 
nonpayment  and  of  Indorsement  and  delivery 
-of  the  note.  It  also  found  that  no  fraudu- 
lent representations  had  been  made  by  the 
payee  to  the  defendants.    There  Is  a  finding: 

"That  the  allegations  of  the  defendants  that 
said  note  was  not  duly  executed  are  not  true: 
•  ♦  ♦  and  that  the  defendants  have  no  legal 
standing  to  question  the  execution  thereof." 

Judgment  was  entered  in  favor  of  the 
plaintiff  as  prayed,  and  defendants  appeal 
from  such  Judgment  and  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

[1,2]  The  bill  of  exceptions  contains  sped- 
flcatlons  of  insufficiency  of  the  evidence  assail- 
ing, among  other  things,  those  regarding  the 
sale,  assignment,  and  transfer  of  the  note  by 
Bullard  to  the  United  States  National  Bank, 
and  the  indorsement,  transfer,  and  delivery 
by  the  bank  to  the  plaintiff.  We  think  the  at- 
tack upon  these  findings  well  founded.  The 
only  evidence  of  the  transaction  between  Bul- 
lard and  the  United  States  National  Bank 
was  that  of  O.  M.  Souden,  vice  president  of 
said  bank.  His  testimony  was,  in  effect,  that 
Bullard  came  to  him  and  asked  if  the  bank 
would  discount  the  note.  Souden  refused  to 
do  so.  Bullard  thereupon  offering  to  guaran- 
tee the  note,  Souden  told  him  that  the  bank 
would  loan  him  money  upon  it  if  he  would 
guarantee  it.  Bullard  indorsed  the  note  to 
the  bank  without  recourse,  and  was  immedi- 
ately handed  a  check  for  $15,000.  Bnllard  at 
the  same  time  handed  the  bank  his  check  for 
$15,000,  which  was  the  form  agreed  upon  for 
his  guaranty  of  the  note.  Bullard's  check, 
which  apparently  was  drawn  on  the  United 
States  National  Bank,  was  passed  through 
the  bank's  books  the  f<dlowing  day  and  charg- 
ed to  Bullard's  account  The  amount  was  ap- 
plied to  tiie  payment  of  the  loan  which  had 
been  made  to  him.  , 

"As  soon  as  the  transaction  was  over,"  Mr. 
Souden  testified,  "the  note  was  filed  away  for 
the  account  of  Dr.  Bullard.  ♦  •  *  We  con- 
sidered it  as  Dr.  Bullard's  property.  When  we 
cashed  Dr.  Bullard's  check  and  marked  this 
loan  card  paid,  the  loan  which  we  had  made  to 
Dr.  Bullard  on  that  day  was  then  and  there 
paid." 

While  in  the  earlier  part  of  hl»  testimony 
Mr.  Souden  had  said  that  the  bank  "bought 
the  note,"  his  later  and  more  detailed  ex- 
planation, of  which  we  have  given  the  sub- 
stance, shows  plainly  that  the  real  nature  of 
the  transaction  was  that  Dr.  Bullard  borrow- 
ed $15,000  from  the  bank  on  the  security  of 
the  note,  accompanied  by  his  own  guaranty 
is  the  form  at  his  personal  check.    Until  this 


loan  was  paid,  the  note  remained  In  the  banda 
of  the  bank  as  a  pledge.  When,  on  the  fol- 
lowing day,  Dr.  Bullard  paid  the  loan,  the 
lien  was  extinguished,  and  the  note  was 
thereafter  held  by  the  bank  as  a  mere  de- 
pository for  Dr.  Bullard,  the  true  owner. 
The  Indorsement  to  the  plaintiff  was  conced« 
edly  without  consideration,  and  for  purposes 
of  collection  only.  There  Is  no  evidence  that 
the  bank,  which  was  thus  holding  the  note 
for  Dr.  Bullard,  the  true  owner,  had  any  au- 
thority to  make  a  transfer  of  it  for  purposes 
of  collection,  or  otherwise. 

[3]  But,  If  It  could  be  inferred  on  the  entire 
record  that  the  transfer  to  plaintiff  was  made 
with  the  sanction  and  approval  of  Dr.  Bul- 
lard, it  still  remains  that  the  plaintiff,  in  su- 
ing the  defendants  on  their  guaranty,  waa 
acting  as  agent  for  Dr.  Bullard,  rather  than 
for  the  bank.  In  this  aspect  it  becomes  im- 
portant to  consider  the  ruling  of  the  court 
excluding  evidence  on  an  offer  by  the  defend- 
ants to  prove  that  $5,000  had  been  paid  on 
the  note  by  means  of  money  collected  by  Dr. 
Bullard,  which,  as  defendants  claimed  he  had 
agreed  with  the  maker  of  the  note  to  apply 
upon  this  Indebtedness.  If,  as  we  have  en- 
deavored to  show.  Dr.  Bullard  was  the  real 
owner  of  the  note,  and  of  the  guaranty  In- 
dorsed upon  it,  no  question  of  bona  fide  hold- 
er can  arise.  He  was  certainly  bound  by  his 
own  act,  and  the  defendants  were  entitled  to 
credit  for  any  payments  actually  received  by 
him.  It  was  manifest  error  to  reject  the  prof- 
fered testimony. 

Various  other  questions  of  interest  are  sug- 
gested, or  suggest  themselves.  They  are,  how- 
ever, not  presented  in  the  briefs  with  the  care 
and  thoroughness  which  their  Importance  de- 
serves. We  shall  not,  thefefore,  at  this  time 
undertake  to  express  any  opinion  regarding 
their  merits.  In  preparation  for  a  new  trial 
it  would  be  well  for  counsel  on  ix)th  sides  to 
more  fully  investigate  these  points,  among 
which  we  may  mention:  (1)  The  question  of 
the  right  of  the  guarantors  to  attack  the 
binding  force  of  the  note  as  against  its  mak- 
er; (2)  whether  the  doctrine  protecting  a  bona 
fide  holder  of  negotiable  paper  taking  for  val- 
ue before  maturity  has  any  application  to  a 
contract  of  guaranty  like  the  one  In  suit ;  (3) 
whether  a  note  payable  to  J.  H.  Bullard, 
trustee,  is  to  be  regarded  in  law  as  a  note 
payable  to  the  person  named,  as  an  individu- 
al, or  may  be  shown  to  have  been  given  to 
bira  in  a  representative  capacity;  (4)  whether 
the  fact  (assuming  that  it  could  l>e  shown) 
that  Bullard  was  acting  as  trustee  for  anoth- 
er has  any  bearing  on  the  validity  of  the  cor- 
porate action  authorizing  the  note,  when  it 
appears  that  Bullard's  own  vote  as  director 
was  necessary  to  the  passage  of  the  resolutioQ 
under  which  the  note  was  made ;  (5)  In  wtiat 
respects  the  liabilities  of  a  guarantor  whose 
contract  has  been  written  on  a  negotiable  in- 
strument differ  from  those  of  an  Indorser. 

Some  or  all  of  these  Questions  may  become 
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Important  on  a  new  trial,  and  !t  la  dae  to  the 
trial  court  that  they  should  be  more  ade- 
quately presented  than  they  have  be^i  on 
this  appeal. 

The  judgment  and  the  order  denying  a  new 
trial  are  reversed. 

We  ooncnr:  SHAW,  7. ;  LAWLOB,  J. 

aTT  CU.  C87) 

LEWIS  T.  HAYES  et  aL    (S.  F.  7561.) 

(Supreme  Court  of  CaHfomia.     Feb.  21,  1918. 
Rehearing  Denied  March  21,  1018.) 

1.  PABTiiEBSHrp  «=>199 — Actions— Parties. 

Plaintiff,  in  an  action  for  damages  for  a  libel 
published  concerning  her,  could  not  recover  for 
business  losses  sustained  by  a  partnership  of 
which  she  was  a  member,  without  joining  the  oth- 
er members  as  plaintifFs,  in  view  of  Code  Civ. 
Proc.  §  382,  requiring  parties  united  in  Interest 
to  join  as  plaintiffs. 

2.  Afpeai,  and  Erbob  «=9l06d  —  Habicuss 
Ebbob — Inbtbuotion. 

In  a  libel  suit  for  publishing  an  article 
that  plaintiff  had  leprosy,  where  there  was  no 
evidence  from  which  the  jury  could  have  found 
that  the  article  was  privileged,  an  instruction 
that  the  article  was  not  privileged  could  in  no 
event  be  prejudicial  to  defendant. 

3.  LiBEi,  AND  Slander  <&=»124(8) — Damages- 
Instructions. 

As  in  suit  for  publishing  an  article  that 
plaintiff  had  leprosy,  the  amount  of  damages 
depended  upon  the  extent  of  the  defamation,  the 
court  properly  submitted  the  question  of  dam- 
ages without  expression  other  than  that  implied 
from  the  statement  that  the  article  was  libelous 
per  se. 

4.  LiBKi.  Ain>  Slardkb  «»124(1) — ^Modifica- 
tion OF  Requested  Instbuctions— "Oblo- 

QUT." 

In  suit  for  publishing  an  article  stating  that 
plaintiff  had  leprosy,  that  the  court  modified  de- 
fendant's requested  instruction  that  "the  word 
obloquy  is  defined  as  blame,  reprehension"  by 
adding  "a  cause  of  disgrace  or  reproach"  con- 
stitutes no  cause  for  complaint 

[Ed.  Note.— For  other  definitions,  aee  Words 
and  Phrases,  Obloquy.] 

Department  2.  Ai^al  from  Superior 
Court,  Santa  Clara  County;  J.  B.  Weldi, 
Judge. 

Action  by  Carrie  L.  Lewis  against  B.  A. 
Hayes  and  others.  From  a  Judgment  for  plain- 
tiff and  an  order  dwiylng  new  trial,  the  Mer- 
cury Publishing  Company  appeals.  Judgment 
modified   and  afilrmed,  and  order  affirmed. 

Nicholas  Bowden,  of  San  Jose,  for  appel- 
lant. Louis  Oneal  and  Owen  D.  Richardson, 
both  of  San  Jose,  for  respondent. 

VICTOR  E.  SHAW,  Jodge  pro  tem.  Ac- 
tion to  recover  both  general  and  special  dam- 
ages for  a  libel  published  by  defendant  and 
appellant  of  and  concerning  plaintiff.  Judg- 
ment went  for  plaintiff,  from  which,  and  an 
order  denying  defendant's  motion  for  a  new 
trial,  defendant  appeals. 

The  case  was  here  on  a  former  appeal 
(Lewis  v.  Hayes,  165  Cal.  627,  132  Pac.  1022, 
Ann.  Cas.   1914D,  148),  to  the  opinion   In 


which  reference  Is  made  for  a  full  statement 
of  thp  facts  Involved. 

The  claim  for  special  damages  as  set  out  la 
the  complaint  was  based  -upon  the  fact  that 
at.  the  time  In  question  plaintiff  was  engag- 
ed In  keeping  a  rooming  house  and  also  con- 
ducted a  dandng  school,  the  revenues  from 
both  of  which  vultures  were  Impaired.  The 
Jury  by  special  verdict  fixed  plaintiff's  dam- 
age for  loss  to  the  rooming  house  business 
at  $300,  and  that  for  loss  to  the  business 
of  the  dancing  school  at  $700.  The  errors 
complained  of  relate  chiefly  to  mllngB  of 
the  court  touching  these  special  damages. 

[1]  In  the  course  of  the  trial  It  was  for  the 
first  time  made  to  conclusively  appear  that 
plalntUTs  sister^  was  a  partner  with  her  In 
conducting  both  the  rooming  house  and  danc- 
ing school.  Appellant  Insists  that,  since  the 
loss  was  sustained  by  the  copartnership, 
plaintiff  alone  could  not  maintain  the  action 
for  the  recovery  of  special  damages  suffered 
by  her  as  a  member  thereof,  and  hence  It  is 
claimed  the  court  erred  In  denying  defend- 
ant's motion,  seasonably  made  at  the  close 
of  the  evidence,  to  withdraw  from  the  Jury 
the  issue  as  to  special  damages.  This  con- 
tention must  be  sustained.  Any  actual  loss 
to  plaintiff  measurable  In  money  was  the  re- 
salt  of  damage  to  the  copartnership  bnslness 
In  which  she  and  her  sister  Helen  were  joint- 
ly interested.  Her  special  damage,  as  appear- 
ed from  her  testimony,  was  based  solely  and 
alone  upon  the  damage  to  the  business  of  the 
firm  01  which  she  was  a  mnnber.  If  Its  busi- 
ness was  damaged  by  any  wrongful  act  of  de- 
fendant, then,  under  section  3S2  of  the  Code 
of  Civil  Procedure,  the  partners  jointly  in- 
terested therein  should  be  Joined  as  plain- 
tiffs in  an  action  where  recovery  may  be 
had  for  the  whole  Injury  to  the  copartnership 
buslnesa  The  law  .will  not  tolerate  a  divi- 
sion of  a  joint  right  of  action  Into  several 
actions.  Nightingale  v.  Scannell,  6  bal.  S06, 
65  Am.  Dec.  526 ;  Hughes  v.  Boring,  16  Cal. 
81.  In  18  American  and  English  Encyclope- 
dia of  Law,  page  1055,  the  author  says : 

"It  is  not,  however,  necessary  that  partners 
against  or  concerning  whom  words  actionable 
per  se  have  been  uttered  or  published  should 
:oin  in  seeking  their  remedy,  for  one  partner 
may  in  a  separate  suit  recover  whatever  dam- 
ages have  been  caused  to  him  by  the  libel  or 
slander,  but  he  cannot  recover  for  at^  tpecial 
damage  which  hat  resulted  to  the  firm  at  tuck," 
(Italics  ours.) 

See,  also,  Robinson  v.  Merchant,  7  Q.  B. 
918;  Havemeyer  v.  Fuller,  60  How.  Prac. 
(N.  T.)  316.  Respondent,  In  support  of  the 
action  of  the  court,  has  cited  a  number  of 
cases,  among  them  Rosenwald  v.  Hammer- 
stein,  12  Daly  (N.  T.)  377;  Const  Pub.  Co.  v. 
Way,  04  Ga.  120.  None  of  them,  however, 
are  applicable  to  the  facts  here  presented, 
bat  are  to  the  effect  that,  where  the  libel- 
ous article  concerns  botb  a  partnership  and 
its  members  individually,  sudi  individuals 
may  sue  separately  for  their  individual  damr 
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ages,  bnt,  as  said  In  Collier  y.  Postum  Cereal 
Co.,  Ltd.,  160  App.  Dlv.  160,  134  N.  Y.  Supp. 
847: 

"They  do  not  hold  that  each  may  recover  in 
separate  suits  the  damages  cansed  to  him  as  a 
member  of  the  firm" 

— ^whicli  Is  precisely  what  plaintiff  is  seek- 
ing to  do  la  this  action.  It  would  seem  clear 
that  If  the  recovery  sought  by  the  Individual 
partner  was  tor  special  damage  only  arising 
from  loss  to  the  business,  he  could  not  main- 
tain such  action,  since  he  would  not  be  affect- 
ed as  an  Individual.  Neither,  where  part- 
ners su^  jointly  for  damages  to  the  firm 
business,  could  they  recover  general  damages 
sustained  by  each  as  Individual  members  of 
the  firm.    As  said  in  the  case  last  cited : 

"We  think  that  the  converse  of  that  proposi- 
tion holds  good,  and  that  the  true  rule  is  that 
the  damaKes  to  the  copartnership  must  be  re- 
covered by  the  partners  jointly,  and  that  dam- 
ages to  the  partners  individually  must  be  recov- 
ered by  the  partners  separately;  otherwise  it 
would  be  necessary  to  have  a  partnership  ac- 
counting in  a  libel  suit,  and  we  can  perceive  no 
reason  for  making  a  distinction  as  far  as  the 
point  under  consideration  is  concerned,  between 
actions  for  libel  and  those  for  other  torts,  or 
even  for  breach  of  contract." 

Our  conclusion  is  that  the  court  erred  in 
not  granting  defendant's  motion  to  withdraw 
from  the  jury  all  consideration  of  the  ques- 
tion relating  to  special  damages.  Under  her 
own  testimony,  plaintiff  was  not  entitled  to 
recover  such  damage,  and  the  jury  should 
have  been  Instructed  accordingly.  This  view 
renders  it  unnecessary  to  discuss  other  alleg- 
ed errors  touching  the  subject  of  such  dam- 
age. 

[2]  Appellant  complains  of  Instruction  num- 
bered 5,  wherein  the  court  charged  the  jury 
that  as  a  matter  of  law  the  publication  of 
the  article  was  not  privileged.  The  evidence 
touching  the  character  of  the  article  Is  sub- 
stantially the  same  as  that  offered  on  the 
former  trial.  On  appeal  from  the  Judgment 
therein  defendant  insisted  that  the  publica- 
tion of  the  article  was  privileged  within  the 
meaning  of  subdivision  4,  t  47,  Civil  Code. 
It  was  there  said: 

"The  article  nowhere  purports  to  be  a  report 
of  any  public  official  proceeding,  or  of  anything 
said  in  the  course  thereof,  nor  was  it,  in  fac^ 
such  a  report." 

There  was  no  evidence  upon  which  the 
jury  could  have  found  the  article  to  be  a 
privileged  publication,  and  hence  in  no  event 
could  the  instruction  be  deemed  prejudicial. 

[3, 4]  The  court  instructed  the  jury  that 
the  publication  complained  of  was,  as  a  mat- 
ter of  law,  libelous  per  se,  and  that  upon 
proof  of  the  falsity  plaintiff  was  entitled  to 
recover  at  least  nominal  damages,  but  that 
"you,  however,  are  the  sole  judges  as  to  the 
degree  or  extent  to  which  the  publication 
complained  of  was,  and  is,  defamatory,  or 
to  which  it  exxK)sed  plaintiff  to  obloquy  or 
caused  her  to  be  shunned  or  avoided."  Ob- 
jection is  made  to  that  part  of  the  instruc- 


I  tion  Inclosed  in  quotation  marks,  the  grooncl 
therefor  being  that  the  jury  was  diarged 
up<m  matters  of  t&ct.  The  article  was,  as 
stated,  actionable  per  se.  Simpson  v.  Press 
Pub.  Co.,  33  Misc.  Rep.  228,  67  N.  T.  Supp. 
401.  Plaintiff  was  entitled  to  at  least  nomi- 
nal damages.  The  amount  of  damage,  howev- 
er, which  she  was  entitled  to  depended  upon 
the  extent  of  the  defamation  and  exposure 
to  obloquy.  Very-  properly  this  question  was 
submitted  to  the  jury  without  expression 
other  than  that  as  implied  by  the  statement 
that  it  was  libelous  per  s&  Defendant's  re- 
quested instruction  that  "the  word  obloquy 
is  defined  as  blame,  reprehension"  was  by  the 
court  modified  by  adding  thereto  the  words 
"a  cause  of  disgrace  or  reproach."  The  defi- 
nition In  substantial  form  so  given  by  the 
court  was  approved  In  Bettner  v.  Holt,  70 
CaL  270, 11  Pac.  713,  and  finds  support  in  the 
standard  dictionaries,  and  hence  constitutes 
no  cause  for  complaint 

In  so  far  as  the  trial  and  proceedings  re- 
late to  the  subject  of  plaintiff's  general  dam- 
age, which,  as  found  by  the  jury,  was  $2,750. 
the  record  discloses  no  prejudicial  error.  As 
heretofore  stated,  however,  the  court  erred 
In  not  granting  defendant's  motion  to  with- 
draw from  the  jury  all  consideration  of  the 
question  of  special  damage  arising  out  of 
the  Injury  to  the  partnership  business  of 
plaintiff  and  her  sister  and  on  account  of 
which  claim  for  special  damage  the  jury 
awarded  her  |1,000.  To  this  extent  the 
judgment  is  erroneous. 

Therefore  it  is  ordered  that  the  judgmoit 
herein  be  modified  by  deducting  therefrom 
as  of  the  date  of  the  entry  thereof  the  sum 
of  $1,000,  and,  as  thus  modified,  the  same, 
and  the  order  appealed  from,  are  afflrmed. 

We  concur:    MELVIN,  J.;    WILBUR,   J. 


(177  Cal.  655) 
PEOPLES  ex  reL  Board  of  State  Harbor  Com'rs 
V.  SOUTHERN  PAC.  CO.    (S.  F.  7385.) 

(Supreme  Court  of  CaUfomia.    Feb.  18.  1918.) 

1.  Pleading  «=»120(1)— Sxjfticienct  or  De- 
nials—Inconsistent \  Alleoationb. 

In  an  action  by  Uie  board  of  state  harbor 
commissioners  to  recover  possession  of  parcels 
of  land  alleged  to  constitute  portions  of  Chan- 
nel street  in  the  citv  of  San  Francisco,  an  an- 
swer not  ezpressl;  denying  that  the  lands  were 
portions  of  Channel  street,  but  alleging  that 
they  constituted  parts  of  block  22,  as  delineat- 
ed upon  a  map  of  the  beach  and  water  lota  of 
such  city,  put  in  issue  the  question  whether  the 
parcels  were  situated  in  Channel  street  or  in 
block  22. 

2.  Evidence  «=»383(9)  —  Doooubntabt  Evi- 
dence—Weight  AND  Effect. 

Such  map  showing  that  block  22  lay  Imme- 
diately northerly  of  and  abutted  upon  Channel 
street  and  formed  no  part  of  such  street,  but 
giving  no  figures  showing  the  width  of  th« 
streets  or  the  size  of  the  blocks,  constituted  no 
evidence  that  the  parcels  described  in  the  com- 
plaint were  portions  of  Channel  street 
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3.  McmciPAi.  CoKPOBATiONB  €=»fl05— Stbkets 
—  Recovebt  of  Possession  —  Buhden  or 
Proof. 

Conceding  that  the  court  would  take  Judi- 
cial notice  that  the  stati  waa  the  owner  of 
Channel  street,  the  burden  was  on  plaintiff  to 
introduce  evidence  sufficient  to  establish  the  fact 
that  the  possession  of  the  defendant  complained 
of  encroached  upon  Channel  street,  and,  having 
failed  to  do  Otis,  a  nonsnit  was  properly 
granted. 

4.  Evidence  «=»23(2)— Judicial  Notick— Of- 
nciAL  Maps. 

The  court  takes  judicial  notice  of  the  Red 
Line  Map-  of  the  beach  and  water  lots  of  the 
city  of  San  Francisco,  but  cannot  take  judicial 
notice  of  the  extent  of  the  possessions  of  the 
various  persons  occupying  lands  within  the  ni 
lines. 

5.  Navigable  Watekb  «=»1(7)— PBESTnnTiON 

AS  TO  NaVIOABILITT. 

Under  Act  March  2«,  1868  (St  1867-68,  p. 
355),  providing  that  there  should  be  a  navigable 
canal  in  the  middle  of  Channel  street  in  San 
Francisco  140  feet  wide,  strips  outside  of  the 
140-foot  channel  are  presumptively  not  in  nav- 
isabls  water. 

6.  EviDBNCB  «s»10(l)  —  Judicial  Nones  — 
Geoobaphical  Facts. 

By  Act  March  26,  1851  (St  1851,  p.  307), 
the  state  granted  to  the  city  of  San  Francisco 
for  90  years  the  lots  snd  blocks  shown  on  a  map 
of  the  beach  and  water  lots  of  that  city.  Act 
March  26,  1868  (St  1867-68,  p.  355),  provided 
for  a  navigable  canal  in  the  middle  of  Channel 
street  140  feet  wide.  St.  1877-78,  p.  263,  j| 
2,  gave  the  board  of  state  harbor  commission- 
ers jurisdiction  over  Channel  street  as  far  as 
the  ebb  and  flow  of  tide  water.  BMl  that,  as- 
suming that  some  of  the  blocks  granted  to  the 
city  may  not  have  been  reclaimed,  and  that  the 
tide  still  ebbs  and  flows  over  them,  the  court 
caniiot  take  judicial  notice  that  any  particular 
block  granted  by  the  state  to  the  city  is  still 
subject  to  the  ebb  and  flow  of  the  tide. 

7.  Navigable  Waters  <s=»37(8)— Lands  tm- 
DEB  Wateb— Grants  by  State— PBKSUMPr 

TIONB. 

The  presumption  is  that  blocks  granted  by 
the  state  to  the  city  of  San  Francisco  for  99 
years  by  the  Act  of  March  26,  1851  (St  1851, 
p.  307),  even  if  within  the  ebb  and  flow  of  the 
tide,  were  not  navigable,  or  that  the  public 
easement  for  navigation  was  intended  to  be 
abandoned  as  to  them,  and  that  consequently 
they  are  not  now  within  the  jurisdiction  of  the 
state  harbor  commission. 

In,  Bank.  Appeal  from  Superior  Coart, 
City  and  County  of  San  Frandsco;  George 
A.  Sturtevant,  Judge. 

Three  actons  by  the  People,  on  relation 
of  tbe  Board  of  State  Harbor  Commissioners, 
against  the  Southern  Faclflc  Company.  From 
a  Judgment  of  nonsuit,  plaintiff  aj^eals.  Af- 
firmed. 

Danld  A.  Ryan,  of  San  Francisco,  for  ap- 
pellant. Frank  McGowan,  of  San  Francisco, 
for  respondent  . 

SHAW,  J.  Three  cases  pending  In  the  su- 
perior court  between  the  parties  hereto,  num- 
bered respectively  In  that  court  13007,  13099, 
and  13555,  were,  by  stipulation  of  the  parties, 
tried  together  upon  the  same  evidence.  They 
each  Involve  the  same  questions  of  law  and 
fact,  but  differ  In  regard  to  the  description 
of  pn^erty  Involved.    The  complaints  state 


causes  of  action  for  the  recovery  of  possession 
of  parcels  of  land  alleged  to  be  portions  of 
Channel  street,  in  the  dty  and  county  of  San 
Francisco,  and  to  be  tbe  property  of  tbe 
state  of  California.  They  are  strips  of  land 
30  feet  wide,  occupying  spaces  aggregating 
about  600  feet,  running  east  and  west,  be- 
tween Fifth  and  Sixth  streets.  The  com- 
plaint alleges  that  Channel  street  is  ah  arm 
of  the  bay  of  San  Francisco,  and  has  a  width 
of  200  feet ;  that  the  tidewaters  of  the  bay 
regularly  ebb  and  flow  over  and  upon  the 
same,  and  that  said  street  is  dedicated  to  pub- 
lic use  for  navigation  and  commerce  as  a  part 
of  the  navigable  waters  of  the  state;  that  the 
state  Is,  and  always  has  been,  seised  In  fee 
and  entitled  to  the  possession  thereof;  that 
the  relator  Is  entitled  to  Its  possession  and 
control  as  an  agency  of  the  state;  and  that 
the  defendant  Is  in  possession  of  the  said 
parcels,  holding  without  right.  The  prayer 
was  for  tbe  recovery  of  possession  only. 

The  answer  denies  that  Channel  street  Is 
an  arm  of  San  EVandsco  Bay,  or  that  tide- 
waters of  the  bay  ebb  and  flow  thereon,  or 
that  the  state  Is  the  owner  thereof.  It  also 
denies  the  dedication  to  public  use,  and  denies 
that  the  state  or  any  of  its  agents  has  tbe 
right  to  the  possession  or  control  thereof.  It 
does  not  expressly  deny  the  allegation  that 
the  lands  described  in  the  complaint  are  por- 
tions of  Channel  street.  It  avers  that  the  de- 
fendant has  acquired  title  to  said  parcels  by 
adverse  possession,  and  Is  now  the  owner 
thereof.  It  further  alleges  that  said  parcels 
of  land  constitute  parts  of  block  22,  as  de- 
lineated upon  a  map  of  the  beach  and  water 
lots  of  the  dty  of  San  Francisco,  known  as 
the  "Red  Une  Map,"  surveyed  by  William  M. 
Eddy  In  1851,  which  said  lots  and  blocks 
were  granted  by  the  state  of  California  to  the 
dty  of  San  Frandsco  for  the  period  of  99 
years  by  the  act  of  March  26,  1851  (Stats. 
1851,  p.  307,  G.  8c  8.  p.  764),  and  that  by  mesne 
conveyances  from  the  dty  of  San  Frandsco 
the  defendant  has  become  the  owner  of  all 
the  right,  title,  and  Interest  of  said  dty  there- 
in, and  Is  now  lawfully  entitled  to  the  posses- 
sion, and  Is  in  possession  thereof,  as  succes- 
sor in  Interest  of  said  city. 

Upon  the  trial  plaintiff  Introduced  In  evi- 
dence the  aforesaid  Red  Line  Map,  showing 
the  relative  positions  of  block  22  and  Chan- 
nel street.  A  witness  then  testified  on  behalf 
of  the  plaintiff  that  he  was  the  engineer  of 
the  state  harbor  commission,  and  that  he  had 
examined  the  said  Red  Line  Map,  and  was 
unable  from  tbe  scale  noted  thereon  to  deter- 
mine the  length  or  width  of  the  blocks  there- 
on delineated.  Upon  this  evidence  the  plain- 
tiff rested  its  case.  Thereupon  the  defend- 
ant moved  the  court  for  a  Judgment  of  non- 
suit, on  the  ground  that  tbe  plaintiff  had  not 
shown  either  the  title,  possession,  or  right  of 
possession  to  the  land  described  in  the  com- 
plaint.   The  motion  was  granted,  and  there- 
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upon  Jndgment  was  given  In  favor  of  the  de- 
fendant for  its  costs.  From  this  Judgment 
the  plaintiff  prosecutes  these  appeals. 

[1]  The  pleadings  put  in  issue  the  question 
whether  the  parcels  of  land  were  situated  In 
Channel  street  or  in  block  22.  Burrls  v. 
People's  Ditch  Co.,  104  Cal.  253,  87  Pac.  922. 
In  order  to  make  out  its  case  It  was  necessary 
for  the  plaintiff  to  prove  that  they  were  in 
Channel  street.  The  case  was  tried  and  sub- 
mitted upon  that  theory.  The  act  of  1851 
Under  which  the  aforesaid  Red  Line  Slap  was 
prepared  purports  to  grant  to  the  dty  of  San 
Francisco,  for  the  term  of  99  years  from 
March  26,  1851,  the  use  and  occupation  of  all 
the  lots  of  land  delineated  on  said  Red  Une 
Map.  The  right  of  possession  of  the  said  lots, 
block  22  being  one  of  them,  thereupon  passed 
from  the  state  to  the  city  of  San  Francisco, 
except  as  modified  by  section  6  of  the  act, 
which  declares  that  nothing  therein  shall  be 
construed  "as  a  surrender  by  the  state  of  Its 
right  to  regulate  the  construction  of  wharves 
or  other  improvements,  so  that  tliey  shall  not 
interfere  with  the  shipping  and  commercial 
interests  of  the  bay  and  harbor  of  San  Fran- 
cisco." 

[2,  S]  The  Red  Line  Map  showed  that  block 
22  lies  Immediately  northerly  of  and  abutting 
upon  Channel  street,  and  that  it  forms  no 
part  of  that  street.  It  constituted  no  evi- 
dence of  the  fact  In  Issue  that  the  parcels  de- 
scribed In  the  complaint  were  portions  of 
Channel  street,  unless  supplemented  by  addi- 
tional evidence  showing  the  width  of  Chan- 
nel street,  and  that  the  boundaries  as  set 
forth  In  the  complaint,  if  extended  thereon, 
would  Include  iMrtlons  of  Channel  street  in- 
stead of  portions  of  said  block  22.  The  map 
gives  no  figures  showing  the  width  of  the 
streets  or  the  length  and  width  of  the  blocks. 
The  appellant  In  its  brief  admits  that  it  does 
not  show  the  width  of  Channel  street,  or  of 
block  22.  No  other  proof  on  the  subject  was 
offered.  Conceding,  as  claimed,  that  ttie  court 
will  take  Judicial  notice  of  the  fact  that  the 
state  is  the  owner  of  Channel  street,  the  bur- 
den remained  upon  the  plaintiff  to  Introduce 
'Evidence  sufficient  to  establish  the  fact  that 
the  possession  of  the  defendant  complained  of 
encroached  upon  the  legal  boundaries  of 
Channel  street.  Having  failed  to  do  this,  the 
court  properly  granted  the  nonsuit. 

[4-7]  The  appellant  argnes  that  all  of  the 
land  inclosed  within  the  Red  Line  Map  was 
originally  tideland  belonging  to  the  state; 
that  the  effect  of  the  grant  by  the  act  of  1851 
was  to  convey  to  San  Francisco  a  99-year  es- 
tate In  all  the  lota  delineated  on  the  map,  but 
that  those  of  the  streets  which  were  arms  of 
the  bay  and  constituted  navigable  waters  re- 
gained In  the  control  and  possession  of  the 
trtate,  notwithstanding  that  grant  (People  v. 
Williams,  64  Cal.  498,  2  Pac.  393) ;  that  one 
who  asserts  a  change  of  the  character  of  the 
land  from  tideland  to  upland  must  show  the 
facts ;  and  hence  that  the  defendant  has  the 
burden  ot  proving  that  its  possessions  were 


not  a  part  of  Channd  street,  bat  OHuIMed 
of  portions  of  block  22,  and  that,  as  the  <<ourt 
had  no  Judicial  knowledge  that  the  property 
in  possession  of  the  defendant  was  not  with- 
in the  boundaries  of  Channel  street,  it  must 
presume  that  they  were  within  that  street, 
and  that  the  plaintiff  was  entitled  to  posses- 
sion thereof.  We  cannot  see  the  force  of  this 
reasoning.  The  court  takes  Judicial  notice  of 
the  Red  Line  Map  (Merritt  v.  Barta,  158  Cal. 
381,  111  Pac.  259),  but  it  cannot  take  Judicial 
notice  of  the  extent  of  the  possessions  of  the 
various  persons  who  occupy  lands  within  the 
red  lines.  The  act  of  Mardi  26,  1868  (Stats. 
1867-68,  p.  355),  declared  that  there  should  be 
a  navigable  canal  In  the  middle  of  Channel 
street  which  was  to  be  140  feet  wide.  If 
Channel  street  was  laid  off  to  be  200  feet  in 
width,  which  plaintiff  alleged,  but  did  not 
prove,  the  courses  and  distances  given  In  the 
platntUTs  descriptions  would  bring  the  strips 
in  controversy  outside  and  northerly  of  this 
140-foot  channe^,  and  ■presuny)tlvely  they 
would  not  be  in  navigable  water.  Section  2 
of  the  act  of  1878  (Stats.  1877-78,  p.  263) 
declares  that  the  Jurisdiction  of  the  board  of 
state  harbor  commissioners  over  Channel 
street  shall  extend  as  far  as  the  ebb  and  flow 
of  tidewater.  The  appellants  argue  that,  as 
all  of  the  land  was  originally  under  the  ebb 
and  flow  of  tidewater,  any  one  who  claims 
possession  under  the  grant  of  1851  must 
show  that  his  land  is  above  high  tide,  and 
that,  in  the  absence  of  such  showing,  the 
court  should  have  found  that  the  parcels 
possessed  by  the  defendant  were  nnder  the 
ebb  and  flow  of  the  tide,  and  consequently 
within  the  Jurisdiction  of  the  harbor  com- 
mission. We  need  not  determine  here  wheth- 
er or  not  the  grant  of  1831  transferred  to  the 
dty  of  San  Francisco  the  power  to  exclude 
from  navigation  the  blocks  delineated  upon 
the  map,  as  distinguished  from  the  streets, 
notwithstanding  provisions  of  the  act  of  1878. 
Assuming  that  some  of  the  blocks  may  not 
have  been  reclaimed,  and  that  the  tide  still 
ebbs  and  flows  over  them,  there  is  no  law 
which  requires  the  court  to  take  Judidol 
knowledge  of  the  extent  of  such  flow.  The 
court  cannot  know  that  any  particular  block; 
is  still  subject  to  the  ebb  and  flow  of  the  tide. 
The  presumption  from  the  grant  of  1851 
would  be  that  the  blocks,  even  if  within  the 
ebb  and  flow  of  the  tide,  were  not  navigable, 
or  that  the  public  easement  for  navigation 
was  Intended  to  be  abandoned  as  to  them, 
and  consequently  that  they  are  not  now  with- 
in the  Jurisdiction  of  the  state  harbor  commis- 
sion. The  evident  purpose  of  the  grant  of 
1851  was  to  enable  the  dty  of  San  Francisco 
to  cause  the  said  blocks  to  be  put  in  posses- 
sion of  private  individuals,  who  might  pos- 
sess and  Improve  the  same,  and,  during  the 
term  of  the  estate  given  to  the  city  at  least, 
exdude  them  from  use  for  navigation.  If 
the  plaintiff  claims  otherwise  with  respect  to 
the  particular  property  in  controversy,  it  was 
Incumbent  upon  it  to  offer  evidence  to  prove 
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tUat  It  conatltnted  a  part  of  tbe  navigable 

Tbe  prlndples  which  control  the  rights  of 
the  state  ta  tide  lands,  its  powers  to  make 
dispositions  of  such  lands,  and  the  rights  of 
municipalities  to  whom  it  has  delegated  the 
disposition,  sapervlsion,  and  control  of  such 
lands,  have  been  the  subject  of  extended  con- 
sideration by  this  court  in  cases  decided  since 
the  pres<ent  action  was  begun.  People  t.  Cal- 
ifornia Fish  Company,  166  OaL  676,  188  Pac 
TO ;  People  v.  S.  P.  Co.,  166  Oal.  614, 138  Pac. 
94;  People  t.  S.  P;  Co.,  166  Oal.  627,  138 
Pac.  103;  People  t.  Banning  Co.,  166  Cal. 
630,  138  Pac.  100;  People  v.  Banning  Co., 
166  Oal.  635,  138  Pac.  101;  People  v.  Ban- 
ning Co.,  167  Cai.  648,  140  Pac.  687;  People 
V.  Banning  Co.,  167  OaL  652,  140  Pac.  591 ; 
Patton  V.  I*  A.,  169  CaL  521,  147  Pac.  141 ; 
Knndson  v..  Kearney,  171  Cal.  250,  152  Pac. 
541.  The  last  case  cited  deals  particularly 
'With  the  subject  of  dispositions  of  tldelands 
to  the  city  of  San  Francisco  in  furtherance 
of  navigation.  The  briefs  ta  the  present  case 
discuss  these  questions  extensively,  and  en- 
deavcM-  to  apply  the  principles  there  laid 
down  to  the  facts  existing  In  this  case.  In 
vtew  of'  the  lack  of  evidence  to  prove  pos- 
session, we  do  not  think  the  questions  arla^ 
and  therefore  we  decline  to  consider  them. 

The  Judgment  is  affirmed. 

We  concur:  ANGBLU)TTI,  0.  J.; 
■SliOSS,  J.;  MELVIN,  J.;  WILBTJR,  J.; 
RICHARDS,  Judge  pro  tem.;  VICTOR  E. 
SHAW,  Jndge  pro  t«n. 


(137  Cat.  698) 

In  re  RYAN'S  ESTATE,    (a  P.  8448.) 
(Supreme  Court  of  Oalifoniia.    Teb.  23,  191&) 

1.  Wilis  4=>421  —  Judomkitt  ADiaiTino  lo 

PBOBATE— OOLLATXBAI,    ATTACK. 

A  judgment  admitting  a  will  to  probate, 
from  which  an  appeal  was  taken,  and  which 
had  become  final,  could  not  be  collaterally  at- 
tacked by  motion  to  strike  on  the  ground  that 
it  was  not  a  wilL 

2.  JvDOiasT    «=>486(1)  —  CouATEBAL    At- 
tack. 

A  decree  in  a  proceeding  in  rem  pronounced 
by  a  court  competently  jurifidictxoned  is  not  ab- 
solutely void  because  it  plainly  disobeys  the  law. 

Dq^tartment  2.  Appeal  from  Superior 
Oonrt,  Alameda  County:  Wm.  H.  WeUs, 
Judge. 

In  the  matter  of  the  estate  of  John  G. 
Byan,  deceased.  Moticm  by  James  Reid  and 
Mary  fltzgerald  to  strike  from  the  records 
of  the  probate  court  the  purjwrted  will  of  the 
deceased  of  which  H.  B.  Mehrmann  was  pro- 
ponent:  From  an  order  denying  the  motion, 
the  contestants  appeal.    Affirmed. 

Qeorge  Ingraham,  of  Oakland,  for  appel- 
lants.    Abe- P.  Leach  and  Harry  E.  Leach,  | 
both  of  Oakland,  for  respondent.  \ 


MELVIK,  J.  This  is  an  appeal  from  an 
order  denying  the  motion  of  appellants  to 
strike  from  the  records  of  the  probate  court 
the  alleged  and  purported  last  will  and  tes- 
tament of  the  deceased.  It  appears  that  in 
1910  appellants  filed  in  the  superior  court  a 
contest  of  the  will  of  John  Q.  Ryan,  deceased, 
and  a  petition  for  the  revocation  of  the  pro- 
bate thereof.  Respondent,  Mehrmann,  an- 
swered, a  trial  was  had  upon  issue  joined, 
and  a  judgment  and  decree  was  entered  in 
favor  of  the  said  Mehrmann  finding,  among 
other  things,  "that  said  instrument  contains 
the  matters  and  things  required  by  law  to  be 
contained  and  set  forth  in  a  last  will."  Sub- 
sequently an  appeal  was  taken  by  these  ap- 
pellants to  this  court,  and  the  judgment  of 
the  superior  court  had  become  final  before 
the  present  motion  was  made. 

[1]  The  sole  ccmtention  of  appellants  is 
that  the  purported'  will  is  not  In  reality  a 
will  at  all  and  disposes  of  no  property.  -  But 
this  is  a  question  which  we  need  not  dis- 
cuss, because,  in  our  opinion,  the  judgment 
and  decree  is  Invulnerable  to  collateral  at- 
tack sudi  as  that  which  appellants  seek  to 
make  in  this  proceeding.  The  superior  court 
at  the  time  it  made  the  order  admitting  the 
will  to  probate  not  only  had  the  instrument 
before  it,  but  also  had  the  advantage  of  parol 
evidence  as  to  the  attending  circumstances 
connected  with  its  execution.  MlMhell  v. 
Donohue,  100  CSO.  202,  34  Pac.  614,  38  Am 
St.  Rep.  279.  But,  aside  from  this  fact,  it  is 
the  rule  in  California  that  a  Judgment  ad- 
mitting a  will  to  probate  is  a  Judgment  In 
rem,  and  may  not  be  thus  collaterally  attack- 
ed. Matter  of/ the.  WUl  of  Warfleld,  22  Cal. 
61 ;  Rogers  v.  King,  22  Cal.  72 ;  Estate  of 
Twombley,  120  Cai  350,  52  Pac.  815. 

[2]  Counsel  for  appellants  seems  to  pin  bis 
faith  upon  the  case  of  Blacksher  Co.  v. 
Northrop,  176  Ala.  190,  57  South.  743,  42  L. 
R.  A.  (N.  S.)  454,  in  which  the  Supreme  Court 
of  Alabama  held  that  a  decree  showing  on  its 
face  that  a  will  admitted  to  probate  was  not 
attested  as  required  by  statute  is  subject  to 
collateral  attack.  Even  If  we  were  to  follow 
the  reasoning  of  that  case,  it  would  hardly 
be  authority  in  California,  particularly  in 
view  of  the  fact  that  in  tlje  opinion  great 
stress  is  laid  upon  the  point  that  the  inva- 
lidity of  the  will  appears  upon  the  face  of 
the  decree,  while  In  the  matter  at  bar  appel- 
lants sought  to  show  the  invalidity  of  the 
win  by  proof  aliunda  In  that  case  Mr.  Jus- 
tice McClellan  filed  a  very  powerful  dissent- 
ing opinion  in  which,  among  other  things,  he 
said: 

"The  idea  that  a  decree  in  a  proceeding  in 
rem  pronounced  by  a  court  competently  jnris- 
dictioned  to  so  pronounce  is  absolutely  void  be- 
cause It  plainly  disobeys  the  law  is,  it  seems  to 
me,  B  startling  proposition,  the  consequencea  of. 
which  will  be,  if  applied,  profound,  widespread, 
and  recurrently  surprising.  Res  judicata,  as 
referred  to  collateral  assailment,  becomes  a 
shadow  merely,  instead  of  a  wholesome  and  !m- 
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'peratiTdy  necessary  doctrinei  if  satb  an  idea 
'finsll;  and  fully  prevails." 

With  these  sentiments  we  thoroughly 
agree,  but,  even  if  we  were  inclined  to  follow 
the  reasoning  of  the  majority  of  the  court  in 
that  case,  we  would  flntl  ourselves  confronted 
by  a  different  doctrine  established  for  many 
years  In  California. 

It  follows  that  the  order  appealed  from 
mast  be  affirmed ;  and  it  is  so  ordered. 

We  concar:  VICTOR  B.  SHAW,  Judge 
pro  tern ;  WILSTTR,  J. 


(178  Cal.  7U) 

MAHAFFET  et  aL  v.  INDUSTRIAL  ACCI- 
DENT COMMISSION.    (S.  F.  8362.) 
(Supreme  Court  of  California.    Dec.  14,  1017.) 

Mastkb  and  Sibtart  ®=>385(1)— Wobkmen's 
CoupENBATioN  Act— Fixing  .iiirNUAi.  Eabn- 

INOS. 

Employment  in,  the  work  of  cleaning  roofs, 
preliminary  to  painting  them,  in  wliich  an  em- 
plor4  was  injured,  being  irregular  and  only  oc- 
casional, his  average  annual  earnings  are  to  be 
fixed,  not  according  to  the  method  provided  by 
Workmen's  Compensation  Act  (St.  1913,  p.  279) 

517,  subds.  1,  2,  as  amended  by  St.  1915,  op. 
086,  1087,  both  of  which  contemplate  a  kind 
of  employment  that  is  permanent  and  steady, 
but  according  to  subdivision  3,  as  amended  by 
St.  1915,  p.  1087,  providing  that,  where  the 
foregoing  methods  cannot  reasonably  and  fair- 
ly ba  applied,  such  earnings  shall  be  taken  at 
such  sum  as  shall  reasonably,  represent  his  av- 
erage annual  earning  capaci^  u  the  kind  of 
employment  in  which  he  was  injured,  or  in  any 
employment  comparable  therewith,  but  not  of  a 
higher  class,  which  sum  must  be  arrived^  at  by 
ascertaining  from  evidence  what  his  earning  ca- 
pacity in  fact  was. 

In  Bank.  Certiorari  by  N.  W.  Mahaffey 
and  another  against  the  Industrial  Accident 
Commission.  Award  annulled,  and  proceed- 
ings remanded. 

Redman  &  Alexander,  of  San  Francisco, 
for  petitioners.  Christopher  M,  Bradley,  of 
San  Francisco,  for  respondent. 

SLOSS,  J.  Certiorari  to  review  an  award 
of  the  Industrial  Accident  Commission.  Ma- 
haffey, one  of  the  petitioners,  was  a  contrac- 
tor. In  the  performance  of  contracts  for  re- 
pairing and  painting  roofs,  he  sometimes 
found  it  necessary,  before  painting  a  roof,  to 
have  the  moss  and  dirt  scraped  from  the 
^  slilngles.  Bees  was  employed  by  Mahaffey 
to  do  work  of  this  character,  and  while  so 
employed  fell  from  a  roof  and  was  injured. 
The  commission  found  he  had  sustained  a 
permanent  partial  disability  equal  to  25% 
per  cent,  of  total  disability,  entitling  him  to 
a  disability  indemnity  of  65  per  cent  of  bis 
average  weekly  earnings  for  a  period  of  101 
weeks.  Workmen's  Comp.  Act,  i  15.  The 
average  annual  earnings  were  found  to  be 
$900,  and  the  average  weekly  earnings 
$17.31.  Certain  payments  having  already 
.been  made  before  the  institution  of  the  pro- 
ceedings, the  commission  found  the  balance 


due  to  tie  $209.50.  The  petitioners,  who  are 
the  employer  and  his  insurance  carrier,  at- 
tack the  award  upon  the  ground  principally, 
that  the  evidence  does  not  sustain  the  finding 
with  respect  to  Bees'  average  weekly  earn- 
ings. 

Bees  was  68  years  of  age,  and  not  engaged 
in  any  fixed  or  steady  employment.  He  own- 
ed some  improved  real  property,  and  devoted 
part  of  his  time  to  its  care  and  repair,  and 
to  looking  after  some  property  belonging  to 
his  wife.  He  also  took  occasional  Jobs  from 
Mahaffey  in  cleaning  roofs,  and  was '  some- 
times employed  casually  by  others  in  differ- 
ent Idnds  of  work.  He  was  paid  by  Mahaf- 
fey at  the  rate  of  $3  a  day.  The  WorK  of 
cleaning  roofs  was,  however.  Intermittent  in 
character,  and  It  Is  clear  from  all  the  testi- 
mony that  Bees  was  not  engaged  in  it  for 
more  than  15  to  20  days  a  year.  Bfahaffey 
had  hired  other  men  to  do  work  of  the  same 
kind;  but,  as  he  testified,  it  was  a  special 
kind  of  work,  and  he  could  not  readily  "pick 
up"  men  to  do  It.  The  evidence  in  the  rec- 
ord, and  every  inference  that  may  fairly  be 
drawn,  indicate  that  employment  of  this  kind 
was  occasional  and  irregular,  and  that  nei- 
ther Bees  nor  any  one  else  was  employed 
steadily  at  it 

The  commission  fixed  the  «npIoy4'a  annual 
earnings  at  300  times  his  daily  wage.  This, 
we  think,  was  not  in  accord  with  the  statu- 
tory provision  applicable  to  the  case  shown 
by  the  evidence  Under  section  17  of  the 
Workmen's  Compensation  Act,  weekly  earn- 
ings shall  be  one  fifty-aecond  of  the  average 
annual  earnihgs,  and  average  annual  earn- 
ings are  to  be  arrived  at  as  follows: 

"(1)  If  the  injured  employ^  has  worked  in  the 
same  employment,  whether  for  the  same  employ- 
er or  not,  during  substantially  the  whole  of  the 
year  immediate!^  precedin"  lus  injury,  his  aver- 
age annual  earnings  shall  consist  of  three  hun- 
dred times  Uie  average  daily  earnings,  wage  or 
salary  which  he  earned  as  such  employ^  during 
the  days  when  so  employed. 

"(2)  If  the  injured  employ^  has  not  so  worked 
in  such  employment  daring  substantially  the 
whole  of  Buch  immediately  preceding  year,  his 
average  annual  earnings  shall  consist  of  three 
hundred  times  the  average  daily  earnings,  wage 
or  salary  which  an  employ^  of  the  same  claas, 
working  substantially  the  whole  of  such  imme- 
diately preceding  year,  in  the  same  or  a  similar 
kin(^  of  employment,  in  the  same  or  a  neighbor- 
ing place,  earned  during  the  days  when  so  em- 
ployed. 

"(8)  In  every  case  where  for  any  reason  the 
foregoing  methods  of  arriving  at  the  average 
annual  earnings  of  the  injured  employ^  cannut 
reasonably  and  fairly  be  applied,  such  annual 
earnings  shall  be  taken  at  such  sum  as  shall  rea- 
sonably represent  the  average  annual  earning 
capacity  of  the  injured  employ^  at  the  time  uf 
the  injury  in  the  kind  of  employment  in  which 
he  was  then  working,  or  in  any  employment 
comparable  therewith,  but  not  of  a  liigher 
class." 

Subdivision  1  obviously  cannot  be  looked 
to  in  the  present  case,  becanse  Bees  had  not 
worked  in  tills  employment  during  substan- 
tially the  whole  of  the  preceding  year.    The 
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commloslon  seems  to  have  gone  on  tbe  view 
that  subdivision  2  vas  the  governing  provl- 
slon.  Bat  we  think  this  subdivision  equally 
tnappUcableL  Under  Its  terms  the  annual 
earnings  are  measured  by  300  times  the  dally 
earnings  of  an  employ^  of  the  same  class 
woridng  substantially  the  whole  of  the  pre- 
ceding year  In  the  same  or  a  similar  employ- 
ment As  we  have  Indicated,  there  Is  no  evi- 
dence that  any  one  else  engaged  In  this  em- 
ployment or  a  similar  one  did  or  could  work 
daring  substantially  the  whole  of  tbe  year. 
Both  subdivisions  1  and  2  contemplate  a  kind 
of  employment  which  Is  permanent  and 
steady,  and  which,  for  that  reason,  affords  to 
an  employ^  the  possibility,  at  least,  of  earn- 
ing annually  an  amount  measured  by  the 
number  of  working  days  in  a  year,  estimated 
and  fixed  by  the  act  at  300.  Where  this  kind 
of  employment  Is  not  shown  to  exist,  the 
case  falls  within  subdivision  3,  under  which 
the  annual  earnings  are  to  be  taken  as  the 
sum  which  will  "reasonably  r^resent  the 
average  annual  earning  capacity"  of  the  em- 
•  ploy^  "in  the  kind  of  employment  In  which 
he  was  then  working,  or  In  any  employment 
comparable  therewith,  but  not  of  a  higher 
class."  Under  this  subdivision,  the  amount 
of  annual  earnings  is  not  reached  by  multi- 
plying the  employe's  daily  earnings  by  any 
arbitrary  figure,  but  by  ascertaining  from  the 
evidence  what  his  earning  capacity  in  fact 
was.  Tbe  evidence  before  the  commission 
did  not  show  that  Bees  could  have  earned  In 
the  employment  In  qaestlon,  or  in  any  em- 
ployment comparable  to  it,  anything  more 
than  the  amount  which  he  had  actually  earn- 
ed in  the  past,  which  was  but  a  fraction  of 
the  amount  fixed  by  the  commission  as  his 
average  annual  earnings.  The  award  must 
therefore  fall,  inasmuch  as  the  commission's 
authority  to  make  an  award  depends  upon 
evidence  tending  to  show  the  existence  of  the 
conditions  justifying  the  award. 

The  award  is  attacked  upon  a  further 
ground,  but  this,  we  think,  involves  merely 
a  question  of  fact,  upon  which  the  commis- 
sion's finding  is  conclusive  if  it  have  any  sup- 
port In  the  record.  The  finding  Is  not  with- 
out such  support. 

The  award  Is  annulled,  and  the  proceeding 
remanded  to  tbe  commission  for  further  pro- 
ceedings not  inconsistent  with  the  views  here- 
in expressed. 

We  concur:  ANGELLOTTI,  O.  J. ;  SHAW, 
J.;    MBLVIN,  J.;    HENSHAW,  J. 

arr  <M.  em 

TURNER  et  al.  v.  BAST  SIDE  CANAL  & 
IBRIOATION  CO.    (Sac.  2742.) 

(Supreme  Court  ot  California.    FM>.  20,  1818.) 

1.  Cons  «=»222  —  AixowANOK  —  Statutm 
— Chahoe  or  Rttlbs. 
Although,  when  a  brief  was  printed,  recov- 
ery vt  expense  therefor  as  costs  was  not  lawfid. 


such  may  be  so  allowed  under  provisions  oC 
Code  Civ.  Proc.  I  1027,  which  later,  but  before 
decision  on  appeal,  went  into  eifect;  costs  being 
but  an  incident  to  a  judgment 
2.  Costs  «=3254(1)  —  Afpxai.  —  Exfbnsb  or 

Tbansckipt— "AoTUAixY  Paid  Out  i»  Con- 

HBCnON  WITB  Affbal." 
In  view  of  Code  Civ.  Proc.  {  1027,  specify- 
ing "amounts  actually  paid  out"  where  appe- 
lant used  a  transcript  of  the  evidence,  which 
she  secured  and  paid  for  prior  to  tbe  judgment 
appealed  from,  and  was  at  no  expense  therefor 
thereafter,  the  expense  of  such  transcript  cannot 
be  taxed  as  costs  on  appeaL 

In  Bank.  Appeal  frbm  Superior  Court, 
Merced  County;  E.  N.  Rector,  Judge. 

Action  by  Elizabeth  Turner,  administra- 
trix of  William  0.  Turner,  deceased,  and 
others,  against  the  East  Side  Canal  &  Irri- 
gation Company,  a  corporation.  After  judg- 
ment appeal,  and  reversal  (160  Cal.  652,  147 
Pac.  679),  order  was  made  denying  defend- 
ant's motion  to  tax  costs,  from  which  it  ap- 
peals.   Reversed,  with  dlreMlons. 

James  E.  Peck,  of  San  Francisco  (Charles 
W.  Byrnes,  of  San  Francisco,  of  counsel), 
for  appellant  Edward  P.  Treadwell,  of  San 
Francisco,  Frank  H.  Short  of  Fresno,  and 
Cieorge  F.  Buck,  of  Stockton,  for  respond- 
ents. 

ANGELLOTTI,  C.  J.  On  an  appeal  by  the 
plaintiffs  in  this  action  the  part  of  the  judg- 
ment appealed  from  was  reversed.  168  Cal. 
103,  142  Pac.  69.  Upon  the  going  down  of 
the  remittitur  the  plaintiffs  filed  a  memo- 
randum of  their  costs  on  appeal.  A  motion 
to  have  costs  taxed  by  the  court  was  made 
by  defendant,  and  this  motion  was  denied. 
We  have  here  an  appeal  by  defendant  from 
tbe  order  denying  this  motion. 

[1]  The  appeal  presents  the  question  of 
the  right  of  plaintiffs  to  recover  as  costs  of 
tbe  appeal  tbe  amounts  shown  by  two  items 
of  the  memorandum  of  costs.  Hie  statute 
in  force  at  the  time  the  decision  of  reversal 
by  this  court  was  rendered  (June  29,  1914) 
was,  so  far  as  material,  as  follows: 

"The  part;  entitled  to  costs,  or  to  whom  costs 
are  awarded,  may  recover  all  amounts  actually 
paid  out  by  him  in  connection  with  said  appe^ 
and  the  preparation  of  the  record  for  tbe  ar>ni>a], 
Including  tbe  costs  of  printing  briefs;  provided, 
however,  that  no  amount  shall  be  allowed  as 
costs  of  printing  briefs  in  excess  of  fifty  dollars 
to  any  one  party."  Section  1027.  (jode  Civ. 
Proc. 

The  memorandum  of  costs  included  an 
item  of  950,  being  part  of  tbe  cost  of  print- 
ing plaintiffs'  brief  on  their  appeal.  The  ob- 
jection to  this  item  is  that  at  the  time  the 
brief  was  printed  and  filed  there  was  no  law 
authorizing  the  recovery  of  any  part  of  the 
expense  thereof  as  costs.  After  such  filing  ' 
and  prior  to  our  decision  of  reversal  the 
statute  was  amended  to  read  as  hereinbefore 
set  forth.  Defendant's  claim  is  that  the 
statute  may  not  be  read  as  applicable  to 
briefs  printed  and  filed  prior  to  the  taking 
effect  of  the  amendmoit.    Precisely  the  sit- 
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nation  here  presented  was  presented  in  Cain 
v.  French,  29  Ca^  App.  725,  156  Pac.  518. 
On  the  theory  that  costs  are  but  an  Incident 
of  a  Judgment,  and  that  the  rule  pertaining 
to  their  allowance  may  be  changed  or  modi- 
fled  by  statute  during  the  pendency  of  the 
proceeding,  it  was  held  by  the  District  Court 
of  Appeal  of  the  First  District  that  the  stat- 
ute in  force  at  the  time  the  Judgment  on  the 
appeal  is  given  controls,  and  that  the  party 
was  therefore  entitled  to  recover  the  cost  of 
printing  the  brief,  not  exceeding  $50.  A  peti- 
tion for  a  hearing  in  this  court,  was  denied. 
That  costs  are  but  an  incident  to  the  Judg- 
ment has  many  times  been  declared,  as  it 
was  in  Begble  v.  Begble,  128  Cal.  154,  60  Pac. 
667,  49  L.  R.  A.  141,  where  it  was  also  said 
.that  their  recovery  Is  governed  by  the  statute 
in  force  at  the  time  the  right  to  have  them 
taxed  accrued.  This  appears  to  be  the  gen- 
eral rul&  In  so  far  as  costs  on  appeal  are 
concerned,  this  time,  as  was  held  In  Eiaton  v. 
Southern  Pacific  Co.,  31  Cal.  App.  379,  160 
Pac.  687,  is  the  time  of  the  rendition  of  the 
Judgment  on  appeal.  We  think  the  question 
presented  was  correctly  decided  in  Cain  v. 
French,  supra.  It  follows  that  the  lower 
court  did  not  err  in  allowing  this  item. 

[2]  The  other  item  was  one  of  $882.60,  be- 
ing for  "Preparing  record  on  appeal,  tran- 
script of  testimony,  8,826  folios,  at  lOcts., 
$882.60."  It  sufficiently  appears  from  the  af- 
fidavit of  one  of  the  plaintiffs'  attorneys 
that  no  amount  whatever  was  actually  paid 
out,  or,  Indeed,  any  pecuniary  liability  Incur- 
red, In  the  matter  of  this  transcript  of  testi- 
mony at  any  time  after  the  Judgment  ap- 
pealed from  was  given,  or,  so  far  as  appears, 
with  any  view  to  taking  any  appeal.  At  the 
time  of  the  trial,  which,  according  to  the  af- 
fidavit, commenced  in  the  year  1906,  the 
trial  court  ordered  the  testimony  written  up 
at  the  expense  of  the  parties  for  the  purpos- 
es of  the  trial,  and  plaintiffs  at  the  same 
time  ordered  an  extra  copy  for  their  own 
use,  thereby  obtaining  the  same  at  one-half 
the  rate  charged  for  a  single  copy.  The 
amoimt  charged  and  then  paid  by  plaintiffs 
to  the  shorthand  reporter  for  this  extra  copy 
was  $882.60,  and  it  is  this  payment  that 
plaintiff  seeks  to  recover  as  costs  of  appeal. 
Subsequently  the  Judgment  was  given  against 
plaintiffs,  and  they,  In  due  time,  took  their 
appeal.  On  that  appeal  plaintiffs  presented 
the  record  provided  by  section  933a  et  seq. 
of  the  Code  of  Civil  Procedure  (enacted  in 
1907),  whldi  includes  a  transcription  of  the 
notes  of  the  shorthand  reporter  of  the  pro- 
ceedings at  the  trial,  certified  by  him  and 
settled  by  the  Judga  To  procure  such  a  rec- 
ord, which  will  be  available  for  use  on  an 
appeal,  it  is  essential  that  the  party  prepar- 
ing to  appeal  shall,  within  a  specified  time 
after  Judgment,  file  a  demand  for  the  prei)a- 
ratlon  of  the  same,  In  pursuance  of  which 
the  reporter  transcribes  his  notes  and  certi- 
fies the  sam^  being  paid  by  such  partjr  the 


charge  allowed  by  law  therefor.  Such  a 
payment,  of  course,  can  be  recovered  as  a 
cost  of  appeal,  being  an  amount  actually 
paid  out  in  the  preparation  of  the  record 
on  appeal.  In  the  case  at  bar  the  plalntifCs, 
having  made  the  demand,  arranged  with  the 
reporter  to  use,  In  making  up  his  transcript, 
their  copy  .which  they  had  obtained  and 
paid  for  during  the  trial.  This  was  done, 
and,  as  we  have  said,  it  sufficiently  appears 
that  nothing  whatever  was  paid  out  by 
plaintiffs  on  account  thereof.  It  would  have 
cost  double  the  amount  to  have  had  the  re- 
porter prepare  a  new  transcript  in  the  usual 
way  for  the  purposes  of  the  api>eal,  and  the 
whole  thereof  would  have  been  recoverable 
as  costs.  Defendant  has  not  waived,  by  stip- 
ulation or  otherwise,  the  right  to  object  to 
this  item  of  alleged  costs.  The  question  is 
whether,  under  these  circumstances,  the  orig- 
inal cost  of  the  transcript  to  the  plaintiffs 
can  be  recovered  by  them  as  costs  of  appeal. 
We  are  satisfied  that,  in  view  of  the  lan- 
guage of  our  statute  (section  1027,  Code 
Civ.  Proc.),  and  notwithstanding  much  ap- 
parent reasonableness  In  plaintiffs'  claim, 
this  question  must  be  answered  In  the  nega- 
tive. The  right  to  recover  costs  exists  sole- 
ly by  virtue  of  statute  (Begble  v.  Begble,  128 
CaL  164,  60  Paa  667,  49  L.  B.  A.  141).  and 
warrant  for  their  recovery  must  be  found  in 
some  statute.  In  the  absence .  of  statutory 
authorization,  It  cannot  avail  that  under  the 
circumstances  of  a  particular  case  It  appears 
to  a  court  that  a  charge  is,  as  matter  ot 
fact,  fair  and  reasonable .  Our  statute  re- 
garding this  matter  is  plain  and  imambigu- 
ous,  and  clearly  confines  the  recovery  of 
costs  of  appeal  to  "amounts  actually  paid 
out  •  •  •  In  connection  with  said  ap- 
peal and  the  preparation  of  the  record  for 
the  appeal,  including  the  costs  of  printing 
briefs,"  etc.  We  are  utterly  at  a  loss  to  see 
how,  upon  the  facts  here  shown,  it  can  rea- 
sonably be  held  that,  in  so  far  as  this  tran- 
script is  concerned,  any  amount  was  "actu- 
ally paid  out,"  either  "in  connection  with 
said  appeal"  or  in  "the  preparation  of  the 
record  for  the  appeal."  By  reason  of  the 
fact  that  plaintiffs,  at  the  time  the  Judgment 
against  them  was  given,  already  had  a  tran- 
script of  the  proceedings  of  the  trial  and 
were  able  to  arrange  with  the  reporter  with- 
out cost  to  them  to  certify  that  transcript, 
they  were  put  to  no  cost  whatever  by  reason 
of  the  appeal,  in  so  far  as  the  preparation 
of  a  record  for  the  appeal  was  concerned. 
The  record  for  the  appeal  under  sectloa 
9o3a,  in  so  far  as  the  reporter's  transcript 
is  concerned,  Is  the  transcript  furnished  by 
him  in  response  to  the  legal  demand  there- 
for, made  after  Judgment  and  within  tin 
time  and  in  the  manner  specified  in  the  sec-. 
tion.  When  the  record  is  prepared  under 
this  secticHi,  it  is  the  money  that  the  appel- 
lant is  actually  compelled  to  pay  out  to  ob- 
tain this  record  that  he  is  entitled  to  recov- 
er.   If  perchaoce  he  Is  tibia,  by  arrangement 
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With  tbe  reporter,  to  so  utilize  In  tbe  prep- 
aration of  the  reporter's  transcript  material 
tliat  he  had  acqnlred  before  Judgment  and 
then  owns,  that  the  reporter's  charge  wUl  be 
lessened,  or,  as  here,  entirely  obviated,  so 
much  the  better  for  all  parties,  for  him  In 
the  event  that  he  loses  on  appeal,  and  for 
the  adverse  party  in  the  event  that  he  wins. 
But  the  original  cost  of  that  material  is  not 
an  expense  to  which  he  was  put  by  reason 
of  the  appeal  (Bank  of  Woodland  v.  Hlatt, 
59  Cal.  680),  and  was  not  money  actually 
paid  ont  in  connection  with  the  appeal  or  in 
the  preparation  of  the  record  for  the  appeal. 
While  the  facts  are  somewhat  different,  the 
expense  of  this  transcript  was  Just  as  must 
"purely  an  expense  in  the  conduct  of  the 
case  in  the  superior  court  and  *  •  •  not 
a  part  of  the  prei)aration  of  the  record  for 
the  appeal,"  as  was  the  transcript  in  Eaton 
V.  Southern  Pacific  Co.,  31  Cal.  App.  37*, 
160  Pac.  687,  and  this,  altogether  regardless 
of  whether  it  was  a  legitimate  item  of  costs 
In  that  court  It  was  not  a  cost  of  appeal. 
In  view  of  the  plain  language  of  our  stat- 
ute, we  cannot  adopt  the  view  enunciated  in 
Alteriy  V.  VUas,  23  Wis.  628.  It  follows, 
from  what  we  have  said,  that  the  item  in 
question  should  not  have  been  allowed. 

There  is  no  force  in  the  claim  tliat  the 
cost  bUl  was' not  properly  verified. 

The  order  appealed  from  is  reversed,  with 
directions  to  the  court  below  to  disallow  the 
Item  of  $882.60  for  transcript  of  testimony, 
and  to  tax  plaintiffs'  costs  on  said  t^peal  at 
the  sum  of  180.75. 

We  concur:  WILBUR,  J.;  MBLVIN,  J.; 
StOSS,  J.;  SHAW,  J.;  VICTOR  B.  SHAW, 
Judge  pro  tern. ;   RICUABDS,  Judge  pro  tern. 

(177  CaL  660)  == 

THOMAS  V.  PUESMAN  et  al.     (S.  P.  7569.) 

(Supreme  Court  of  California.    Peb.  18,  1918.) 

1.  ACKNOWLXDOMKItT     €=>54— ElTECT  —  "E]X> 
ECtJTION." 

Under  Code  Civ.  Proc.  {  1933,  providing 
that  the  execution  of  an  Instrument  is  the  sub- 
scribing and  delivering  of  it,  with  or  without 
aiUxing  a  seal,  section  1948,  providing  that 
every  private  writing,  except  fast  wills  and 
testaments,  may  be  acknowledged,  or  proved 
and  certified,  in  the  manner  provided  for  the 
acknowledgment  of  conveyances  of  real  prop- 
erty, and  section  1951,  declaring  that  every, 
instrument  conveying  or  affecting  real  property, 
acknowledged  and  proved,  or  certified  as  pro- 
Tided,  may,  togettier  with  the  certificate  of  ae- 
jknowledgment  or  proof,  be  read  in  evidence 
without  further  proof,  an  assignment  of  a  cause 
of  action,  duly  acknowledged  in  the  same  man- 
ner as  a  conveyance  of  real  property,  where 
uncontradicted  and  produced  by  the  assignee, 
requires  a  finding  of  due  execution  and  deliv- 
ery. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bxecute.] 

2.  New  Tbial  <8=»108(3)— Newlt  Disco vks- 
BD  EviDBNCB— Right  to  New  Tkial. 
Where,  on  defendant's  testimony,  the  court 
found   that   a  person   to  whom   plaintiS's   as- 


signor furnished  supplies  and  materials  was  not 
defendant's  agent  newly  discovered  evidence 
that  after  such  finding  defendant  commenced 
an  action,  filing  a  verified  complaint  alleging 
that  such  person  was  his  agent,  necessitates  a 
new  trial,  for  it  is  obvious  that  defendant  must 
either  have  falsely  testified  or  made  a  false 
affidavit 

In  Bank.  -  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Jas.  M. 
Troutt,  Judge. 

Action  by  Floyd  O.  Thomas,  snbstitnted  for 
M.  A.  Varney,  against  H.  C.  Fursman  and 
otbera  F^om  a  Judgment  for  defendant 
Way  mire,  and'  an  order  denying  new  trial, 
plaintiff  appeals.  Reversed,  and  cause  re- 
manded for  new  trial. 

Joseph  K.  Hutchinson  and  Walter  Slack, 
both  of  San  Francisco,  for  appellant  H.  L. 
Oayberg  and  Clayberg  &  Whitmore,  all  of 
San  Francisco,  for  respondents. 

RICHARDS,  Judge  pro  tern.  This  is  an  ap- 
peal from  a  Judgment  in  favor  of  the  defend- 
ant R.  Waymlre,  and  from  an  order  denying 
the  plaintiff's  motion  for  a  new  trial.  Tb» 
action  was  brought  to  recover  for  services 
rendered  and  for  machines,  materials,  and 
supplies  furnished  by  one  M.  A  Varney  to 
the  defendants  in  connection  with  the  per- 
formance of  certain  annual  assessment  work 
upon  certain  placer  mining  claims  at  Searles 
Lake  in  San  Bernardino  county;  said  claims 
having  each  been  located  in  the  name  of  one 
or  other  of  the  several  defendants  herein. 
These  several  locations  appear  to  have  been 
made  by  one  Henry  B.  Lee,  acting  on  behalf 
of  each  of  the  defendants  in  the  making 
thereof,  and  the  plaintiff  alleged  that  he  had 
been  employed  by  said  Henry  B.  Lee  as  tha 
agent  of  each  of  said  defendants  to  furnish, 
equip,  and  operate  two  automobiles, .  which 
were  to  be  used  in  transporting  the  necessary 
men,  material,  and  supplies  required  In  doing 
the  annual  assessment  work,  of  each  of  the 
defendants  upon  these  claims.  The  defend- 
ant Waymlre  in  his  verified  answer  denied 
the  authority  of  said  Lee  to  act  as  his  agent 
in  the  employment  of  the  plaintiff,  or  to  use 
the  machines,  materials,  or  supplies  alleged, 
to  have  been  furnished  by  him.  The  cause 
came  on  for  trial  in  the  early  part  of  the^year 
1914,  and  on  April  13th  of  that  year  the  trial 
court  made  a  minute  order  directing  Judg- 
ment in  favor  of  the  plaintiff  and  against  the 
defendant  Waymlre.  The  action  had  orig- 
inally been  begun  in  the  name  of  said  Varney, 
but  in  the  meantime  and  prior  to  said  order 
for  Judgment  the  plaintiff  had  made  an  as- 
signment of  his  claim  to  Floyd  C.  Thomas, 
who,  after  said  order  for  Judgment,  moved 
the  court  for  permission  to  have  himself  sub- 
stituted as  plaintiff  in  the  action,  and  also 
for  leave  to  file  an  amended  complaint  setting 
\xp  such  assignment,  and  also  correcting  cer- 
tain other  discrepancies  in  the  original  com- 
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plaint  The  coart  granted  said  motion,  and 
after  such  amendment  had  heen  made  and  on 
Jane  14th  filed  Us  findings  and  judgment  in 
favor  of  the  substituted  plaintiff  in  the  ac- 
tion. 

On  the  same  di^  the  defendant  Waymlre 
served  and  filed  a  notice  of  motion  to  set 
aside  the  judgment  just  entered  against  him, 
npon  the  ground,  among  others,  that  no  copy 
of  the  complaint  as  amended  had  been  served 
npon  him.  The  court  granted  said  motion 
and  permitted  the  defendant  Waymlre  to  an- 
swer the  amended  complaint  This  he  did, 
at  first  by  way  of  demurrer,  which  the  court 
overruled;  whereupon  he  filed  an  answer,  re- 
peating bis  former  denials  and  further  deny- 
ing the  sufildency  of  the  assignment  of  the 
cause  of  action.  The  court  thereupon  pro- 
ceeded to  hear  evidence  upon  the  issue  pre- 
sented as  to  the  genuineness  and  due  execu- 
tion of  said  assignment  and  as  to  the  delivery 
thereof,  with  the  result  that  judgment  was 
ordered  In  favor  of  the  defendant  Waymlre, 
the  court  making  general  findings  in  his  favor 
upon  the  issue  of  the  alleged  want  of  au- 
thority in  Lee  to  act  as  his  agent  In  the  em- 
ployment of  the  plaintiff's  assignor,  or  in  the 
use  of  the  machines,  material,  and  supplies 
alleged  to  have  been  furnished  by  the  latter. 
The  court  also  particularly  made  its  finding 
in  favor  of  Waymlre  upon  the  issue  as  to  the 
due  execution  and  delivery  of  the  assignment, 
holding  that  due  execution  or  dellveiy  of 
such  assignment  had  not  been  proven. 

The  plaintiff  in  due  time  moved  for  a  new 
trial  upon  a  number  of  grounds,  among  which 
was  the  Insufficiency  of  the  evidence  to  justi- 
fy the  finding  of  the  court  that  no  proper  de- 
livery of  the  assignment  in  question  had  been 
shown,  and  upon  the  further  ground  of  newly 
discovered  evidence.  In  support  of  this  lat- 
ter ground  the  plaintiff  filed  an  affidavit  set- 
ting forth  the  fact  that  after  the  trial  of  the 
cause,  wherein  the  defendant  Waymlre  had 
testified  that  Henry  E).  Lee  was  not  his  au- 
thorized agent  in  making  the  arrangements 
with  the  plaintiff's  assignor  upon  which  this 
suit  was  predicated,  he  (Waymlre)  had  com- 
menced an  action  against  several  of  his  for- 
.  mer  associates  in  the  matter  of  making  the 
locations  at  Searles  Lake  and  of  doing  the 
assessment  wdrk  thereon,  and  that  in  tals 
verified  complaint  in  said  action,  which  was 
made  a  part  of  said  affidavit  said  Waymlre 
had  averred  explicitly  that  the  said  Henry  E. 
liee  was  his  duly  authorized  agent  in  relation 
to  all  such  matters.  The  plaintiff's  motion 
for  a  new  trial  having  been  denied  upon  all 
the  grounds  stated,  he  prosecutes  this  appeal 
from  the  judgment  and  order  so  made.  ' 

[1]  In  support  of  the  appellant's  conten- 
tion tliat  the  trial  court  was  in  error  In  Its 
^finding  to  the  effect  that  the  due  execution 
«nd  delivery  of  the  assignment  of  the  original 
plaintifTs  cause  of  action  to  the  substituted 
plaintiff  and  present  appellant  herein  had  not 
been  proven,  appellant  called  attention  in  his 


opening  brief  berdn  to  the  fact  that  the  writ- 
ten assignment  in  question  Iiad  been  product 
in  court  by  the  attorney  of  record  originally 
for  the  assignor,  but  at  the  time  of  trial  for 
the  assignee,  who  knew  nothing  of  his  own 
knowledge  as  to  the  signature  of  the  assignor 
or  as  to  the  delivery  of  the  assignment  his 
only  knowledge  upon  the  subject  being  deriv- 
ed through  correspondence  with  certain  other 
attorneys  who  had  retained  him  to  represent 
the  original  plaintiff,  and  from  whom  he  liad 
received  the  assignment  in  question.  It  is, 
to  say  the  least  very  doubtful,  whether  this 
evidence  standing  alone  in  the  record  would 
have  been  sufficient  to  have  supported  a  find- 
ing as  to  the  due  execution  and  delivery  of 
the  assignment  ^in  question ;  but  upon  peti- 
tion for  rehearing  the  appellant  for  the  first 
time  directs  our  attention  to  the  fact  ss 
shown  in  the  record,  that  the  assignment  in 
question  was  acknowledged  before  a  notary 
public,  who  had  duly  certified  to  the  execution 
thereof  by  the  assignor. 

Thlg  additional  shovrlng  being  entirely  un- 
contradicted puts  a  new  phase  upon  the  situa- 
tion, and  furnishes  suificient  prima  f&de 
proof  of  the  due  execution  and  delivery  of 
the  assignment  in  the  absence  of  evidence  to 
the  contrary.  Section  1933  of  the  Code  of 
cavil  Procedure  provides  that: 

"The  execution  of  an  instrument  is  the  sutt- 
scribing  and  delivery  of  it  with  or  without  af- 
fixing a  seaL" 

Section  1948  of  the  Code  of  Civil  Procedure' 
provides  that: 

"Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and 
certified  in  the  manner  provided  for  the  ac- 
knowledgment or  proof  of  conveyances  of  real 
property,  and  the  certificate  of  such  acknowl- 
edgment or  proof  is  prima  facie  evidence  of  the 
execution  of  the  writing  in  the  same  manner  as 
if  it  were  a  conveyance  of  real  property." 

Section  1951  of  the  Code  of  Civil  Procedure 
provides  that: 

"Every  instrument  conveying  or  affecting  real 
property,  acknowledged  or  proved  and  certified, 
as  provided  in  the  Civil  Code,  may,  togethec 
with  the  certificate  of  acknowledgment  or  proof, 
be  read  in  evidence  in  an  action  or  proceeding 
without  further  proof." 

The  assignment  in  question  having  bem 
thus  duly  acknowledged  and  attested  and 
having  been  produced  in  court  from  the  pos- 
session of  the  assignee,  and  there  having  been 
Introduced  no  evidence  whatsoever  to  contro- 
vert the  prima  facie  showing  of  the  due  execu- 
tion and  delivery  of  said  assignment  thus 
made,  the  trial  court  was  In  error  in  making  its 
finding  contrary  to  the  facts  thus  proven. 

[2]  The  other  points  urged  by  the  appel- 
lant as  grounds  for  a  reversal  relate,  with 
one  exception,  to  matters  of  procedure  during 
the  trial  of  the  cause  and  are  not  of  suffi- 
cient merit  to  require  consideration  here. 
The  appellant  however,  contends  that  the 
court  Improperly  denied  his  motion  for  a  new 
trial  upon  the  ground  of  newly  discovered  evi- 
dence, and  since  this  point  relates  directly  to 
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the  credibility  of  the  defendant  Waymire, 
upon  whose  testimony  as  a  witness  at  the 
trial  the  court  made  its  finding  to  the  effect 
that  Henry  E.  Lee  was  not  the  authorized 
agent  of  said  Waymire  in  making  the  engage- 
ments with  the  plaintiff's  assignor  ont  of 
which  this  action  arose,  the  appellant's  con- 
tention In  this  regard  merits  consideration 
here.  Upon  the- trial  of  the  cause  the  defend- 
ant Waymire  testified  in  positive  terms  that 
said  Henry  E<.  Lee  was  not  his  agent,  and 
had  no  authority  as  such  to  engage  the  serv- 
icea  or  use  the  machines,  material,  or  supplies 
of  the  plalnturs  assignor  as  set  forth  In  the 
complaint  Upon  his  testimony  as  thus  given 
the  court  found  In  his  favor  upon  this  Issue. 
Upon  motion  for  a  new  trial  the  plaintiff 
produced  the  verified  complaint'  of  said  Way- 
mire In  an  action  commenced  by  him  subse- 
quently to  his  testimony  as  thus  given,  where- 
in said  Waymire  explicitly  averred  that  said 
Henry  B.  Lee  was  his  duly  authorised  agent 
at  all  of  the  times  and  In  relation  to  all  of  the 
matters  wherein  the  services  of  the  plaln- 
tUTs  assignor  had  been  enlisted.  This  show- 
ing was  undisputed  by  the  said  defendant 
Waymire,  and  In  our  (q;>lnlon  It  furnished. 
In  view  of  the  drcnmstances  of  this  case,  a 
compelling  answer  why  the  plaintiff's  mo- 
tion for  a  new  trial  should  have  been  granted, 
since  It  showed  that  the  defendant  Waymire 
liad  certified  falsely  either  as  a  witness  at 
the  trial  of  the  instant  case  or  as  a  complain- 
ant In  the  subsequent  one. 

Upon  both  of  the  foregoing  grounds,  there- 
fore, the  Judgment  and  order  are  reversed, 
and  tlie  cause  remanded  for  a  new  trlaL 

We  concar:  ANGELLOTTI,  <X  J.;  SLOSS, 
J.;  MBLVIN,  X;   WILBUB,  X 
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In  re  BBADTS  ESTATB. 

BRADY  et  aL  v.  BROPHY  «t  al 

(S.  F.  8431.) 

(Supreme  Court  of  CaUfomia.    Feb.  18,  1918. 
Rehearing  Denied  March  18, 1918.) 

1.  exzcvtobs  and  adhiristkarobs  $s»10  — 

jukisdiction  to  appoint  rxsidxncb  — 

Evidence; 

Evidence  held  to  show  that  deceased's  resi- 
dence was  in  Marin  coanty  and  not  In  San 
Francisco,  lO  that  the  court  was  without  Juris- 
diction to  appoint  administratrices  in  the  coun- 
ty of  San  Francisco. 

2.  Executors  and  AoinNurRATORs  €=9lO  — 

JUBISDICTION  TO  APPOINT— RESIDENCE— EV- 
IDENCE. 

Where  deceased  deliberately  changed  his 
residence  from  San  Francisco  to  Marin  county, 
indicating  such  change  by  having  bis  registra- 
tlott  as  a  voter  in  San  Francisco  county  can- 
celed and  by  registering  in  Marin  coanty,  the 
entry  of  his  name  in  telephone  books  by  his 
daughter  as  a  resident  of  San  Francisco  was 
entitled  to  no  wdght  In  determining  his  resi- 
dence. 


Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Thomas  F.  Graham,  Judga 

Proceedings  in  the  estate  of  William  J. 
Brady,  deceased.  From  an  order  appointing 
Elizabeth  F.  Brophy  and  another  as  admin- 
istratrices of  the  estate,  Edward  R.  Brady 
and  another  appeal.    Reversed. 

Metson,  Drew  &  Mackenzie,  of  San  EYan- 
dsco  (E.  H.  Ryan,  of  San  Francisco,  of  coun- 
sel), for  appellants.    Walter  H.  Unforth  and 
'  Charles  F.  Hanloo,  both  of  San  Francisco, 
tot  respondents. 

SHAW,  J.  This  is  an  appeal  from  an  or- 
der appointing  the  respondents  administra- 
trices of  the  estate  of  WUUam  J.  Brady,  de- 
ceased. 

Brady  died  in  the  dty  and  county  of  San 
Francisco,  on  April  11,  1917.  The  respond- 
ants  Elizabeth  F.  Brophy  and  Gabrlelle  O. 
Traynor,  daughters  of  said  decedent,  filed  a 
petition  In  the  San  Francisco  superior  court, 
asking  that  they  be  appointed  administratric- 
es of  said  estate.  The  appellants  Edward  R. 
Brady,  a  son,  and  Mary  L.  Hyde,  a  daughter 
of  said  decedent,  appeared  in  opposition  to 
the  application,  and  alleged  that  at  the  time 
of  the  death  of  said  decedent  he  was  not  a 
resident  of  the  dty  and  county  of  San  Frao- 
dsco,  bat  was  a  resident  of  the  county  of 
Marin,  and  that  In  consequence  thereof  the 
superior  court  of  the  city  and  county  of  San 
Fnandsco  had  no  Jurisdiction  of  the  estate. 
The  only  question  presented  upon  this  ap- 
peal Is  whether  or  not  the  said  decedent  was 
a  resident  of  San  Frandsco  or  a  resident  of 
the  dty  of  Ross  in  the  county  of  Marin.  The 
finding  of  the  court  was  that  he  was  a  resl* 
dent  of  San  Francisco,  and  thereupon  letters 
were  Issued  to  the  respondents  as  prayed 
for.  The  substance  of  the  evidence  may  be 
briefly  stated. 

For  some  20  years  prior  to  bis  death  Brady 
had  owned  a  house  which  he  occupied  as  a 
home,  at  182  Devlsadero  street.  In  San  Fran- 
dsco, and  another  house  situated  In  the  dty 
of  Ross,  In  the  county  of  Marin,  which  he  al- 
so occupied  as  a  home,  spending  five  or  six 
months  of  each  year  during  the  winter  in 
San  Frandsco,  and  five  or  six  months  dur- 
ing the  summer  in  Rosa.  Until  the  year  1914 
he  claimed  the  city  of  San  Frandsco  as  his 
residence,  and  registered  as  a  voter  and  vot- 
ed there.  His  habit  of  life  during  all  these 
years  was,  as  above  stated,  to  live  about 
half  of  each  year  In  San  Francisco,  and  the 
other  half  in  Ross.  During  the  time  he  lived 
In  San  Francisco  he  frequently  went  to  Ross 
at  week-ends,  and  remained  there  a  day  or 
two,  returning  then  to  San  Francisco.  It  was 
also  his  habit  while  he  stayed  in  San  Fran- 
dsco to  go  to  Ross  each  day  and  return  to 
San  Frandsco  in  the  evening.  He  kept  a 
large  part  of  his  clothing  in  Rosa  while  sleep- 


sFsr  otber  eases  see  sum  topic  and  KBT-mjUBBia  in  all  Kar-Numbersd  Disests  and  ladsias 


Digitized  by 


Google 


304 


171  PACIFIC  SBSPORTWt 


(CaL 


Ing  In  San  Francisco.  In  July,  1914,  he  had 
bis  registration  In  San  Francisco  canceled, 
and  registered  as  a  voter  In  Marin  county, 
stating  in  his  affidavit  for  that  purpose  that 
bis  residence  was  at  the  city  of  Ross.  He 
bad  nine  children,  including  the  two  respond- 
ents, se^en  of  whom  resided  in  and  about 
San  Francisco.  The  two  respondents  did 
not  testify.  The  other  five  children  living 
near  San  Francisco  testified  as  wltnes.ses,  de- 
daring  that  at  the  time  of  changing  his  reg- 
istration, and  afterwards,  the  decedent  re- 
peatedly said  to  them  that  he  had  changed 
his  residence  from  San  Francisco  to  Koss 
with  the  purpose  of  becoming  a  citizen  of 
Ross.  In  pursuance  of  this  Intent  and  un- 
der this  registration  be  voted  at  Ross  In  that 
year  at  the  primary  election,  and  also  at  the 
general  election.  Thereafter,  in  February, 
1916,  be  again  registered  as  a  voter  In  tbe 
county  of  Marin,  declaring  that  his  residence 
was  in  precinct  No.  2,  In  tbe  city  of  Ross.  In 
pursuance  of  this  registration  he  again  voted 
in  that  city  at  the  primary  election  in  Au- 
gust. He  also  told  Mr.  Metson  and  Mr. 
Drew,  the  only  other  persons  who  testified, 
that  be  was  a  resident  of  Ross,  and  that  he 
voted  there.  This  was  all  the  evidence  on 
tbe  subject  of  bis  residence,  except  tbe  tele- 
phone books  and  the  San  Francisco  City  Di- 
rectories for  1914,  1915,  and  1916,  eacbr  of 
which  showed  an  entry  of  his  name,  and  gave 
bis  residence  at  182  Devlsadero  street,  San 
Francisco.  There  was  no  proof,  however, 
that  either  of  these  entries  was  authorized 
by  him,  but  Ms  daughter,  Mrs.  Hyde,  who 
lived  wltb  him,  and  kept  bouse  for  him,  tes- 
tilfled  that  she  had  bis  name  put  In  tbe  tele- 
phone book  because  nobody  knew  where  to 
find  blm,  and  that  her  fbtber  never  used  the 
tdepbone.  There  was  also  admitted  In  evi- 
dence a  notice  of  his  death,  published  there- 
after in  a  newspaper,  and  a  certificate  from 
tbe  California  state  bcurd  of  health,  showing 
tbe  report  of  bis  death  made  by  bis  son,  Ed- 
ward R  Brady.  Each  of  these  documents 
stated  ,tbat  bis  residence  was  182  Devlsadero 
street.  Each  of  course  was  prepared  after 
bis  death. 

[1]  We  do  not  think  that  the  court  below 
was  Justified  from  this  evidence  In  finding 
that  the  deceased,  at  tbe  time  of  bis  death, 
was  a  resident  of  San  Francisco.  His  habit 
of  living  a  part  of  tbe  time  in  San  Francisco, 
and  a  part  of  the  time  In  Ross,  and  of  main- 
taining substantially  the  same  sort  of  an  es- 
tablishment at  each  place,  made  tbe  place 
of  bis  residence  depend  upon  bis  intention  as 
manifested  by  bis  acts  and  declarations  on 
the  subject  The  outward  evidences  as  to  his 
residence  were  the  same  with  respect  to  each 
place.  He  had  tbe  absolute  right  to  fix  tbe 
place  of  bis  residence  at  either  place  as  he 
cbose. 

[2]  Tbe  evidence  that  he  did  change  tbe 


place  of  bis  residence  from  San  Francisco  to 
Ross  is  positive,  clear,  and  convincing,  and 
it  comprises  all  the  substantial  evidence  oa 
the  subject.  A  court  is  not  at  liberty  to  over- 
rule tbe  determination  of  tbe  decedent,  or  to 
disregard  such  evidence,  in  the  absence  of 
any  substantial  evidence  to  tbe  contrary. 
The  entries  in  the  telephone  books  were  first 
inserted  in  1914,  and  they  were  explained  by 
the  testimony  of  Mrs.  Hyde  that  she  bad 
tbem  inserted  so  that  people  would  know 
where  to  find  blm  in  San  Francisco.  The  en- 
tries in  tbe  directories  were  not  shown  to 
have  emanated  from  Brady,  and,  in  the  face 
of  his  conduct  and  declarations  as  to  his  res- 
idence In  Ross,  they  are  entitied  to  no  weight 
as  evidence  of  legal  residence.  Tbe  presump- 
tion that  a  person  is  Innocent  of  crime  is 
very  strong,  and  it  is  not  to  be  assumed,  In 
tbe  absence  of  substantial  evidence  of  tbe 
fact,  that  Brady  committed  perjury  in  mak- 
ing his  affidavits  of  registration.  The  fact 
that  bis  original  place  of  residence  was  San 
Francisco  Is  of  no  force  to  raise  tbe  presump- 
tion that  It  continued  to  be  there  after  the 
year  1914,  as  against  the  positive  evidence 
that  in  that  year  be  deliberately  changed  it 
to  the  city  of  Ross.  Tbe  evidence  does  not 
support  a  finding  that  at  tbe  ttme  of  bla 
death  he  was  a  resident  of  San  Frandsca 
Tbe  order  is  reversed. 

We    concur:      SLOBS,    X;     BIOHABDS, 

Judge  pro  tern. 

an  Oil.  680) 

RANSOME-ORUMMET   CO.   v.   BENNETT 
et  al    (S.  F.  6859.) 

(Supreme  Court  «f  California.    Feb.  20,  1918.) 

1.  Municipal  Cobporations  9=>567(^— Cox- 

PLAINT— CONBTBUCTION. 

Complaint  in  action  to  foreclose  lien  of  as- 
sessment for  street  improvement  most  be  held 
aafficient  as  against  objeotion  that  it  shows  that 
the  resolution  of  Intention  for  the  work  was 
fatally  defective  in  its  description  of  the  loca- 
tion of  the  proposed  work ;  it  being  impossible 
to  say  from  the  face  of  the  description  that  it 
is  either  void  or  uncertain. 

2.  Municipal     Cokpobations     «=>567(2)  — 
Street  Iupboveusnt  —  Absessusnt  —  Cou- 

PLAINT. 

Complaint  in  action  to  foreclose  lien  of  as- 
sessment for  street  improvement  should  show 
compliance  with  tbe  requirement  of  the  charter 
that  the  bid  be  accompanied  by  "noncollaslon" 
and   "nonprivate   agreement"   affidavits. 

8.  Appeal   and    Ebbob   «=;»1168(3)— Affibk- 
ANCK  FOB  Defect  in  Complaint— JuDomNT 
roB  Defendant  on  Mebitb. 
Though    by    omission    of   an    allegation,   • 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  general  demurrer 
thereto  was  improperly  overruled,  yet  the  rec- 
ord making  it  manifest  judgment  for  defendant, 
after  a  trial  on  the  merits,  was  in  no  way  based 
on  or  due  to  any  defect  in  the  complaint,  it  will 
not  be  sustained  on  the  ground  of  insufficiency 
of  the  complaint ;  it  not  appearing  it  cannot  be 
amended  to  obviate  the  defect. 
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i.  HniaoiPAI.  COBFO>ATZON8  «s>46  —  Fkee- 
HOLD    CHABTER— "AlCEITDlGBRT." 

^  dty'i  freehold  charter  adopting  aa  part 
thereof  the  ceneral  street  law  aa  amended  'and 
as  hereafter  amended,"  a  subaequent  repeal  of 
part  of  auch  law,  while  takiiig  away  the  power 
thereby  conferred,  is  not  an  amendment  of  the 
charter  within  Const,  art  11,  |  8,  limiting 
method  of  amendment  to  election. 

[EM.  Note.— For  other  deflnitions,  see  Words 
and  Phraaes,  First  and  Second  Series,  Amtod- 
ment.] 
6.  MuNiciPAi,   Corporations   *=>408(2)— Im- 

PROVRMENTS— EXEMPTIOW— AORKEMENT— RE- 

FEAL  OP  Statute. 
Where  after  a  city,  nnder  iMwer  of  Vroo- 
man  Act  (St.  1885,  p.  160)  {  20,  accepted  a 
street  with  exemption  of  abutting  property  from 
assessment  for  subsequent  repairs,  such  section 
-was  repealed  (St.  1811,  p.  626),  such  property 
ceased  to  be  so  exempt  as  to  subsequent  repairs ; 
the  exemption  being  only  a  gratuity,  and  con- 
taining no  element  of  contract. 

6.  Municipal     Corporations     ^==562(1)  — 
Street  Improvements  —  Vauditt  of  Ab- 

SESSMENlV-SUKrtT  ON   BOND. 

That  the  surety  on  the  various  bonds  r^uir- 
ed  of  bidder  and  contractor  for  street  improve- 
ment was  not  of  tlie  character  required  by  the 
city's  charter,  a  resident  freeholder  or  a  domes- 
tic corporation,  the  bonds  being  otherwise  good 
and  sufficient,  and  accepted  and  approved  by 
the  proper  officers,  is  not  available  as  a  defense 
in  an  action  to  foreclose  the  lien  of  the  assess- 
ment for  the  Improvement. 

In  Bank.  Appeal  from  Superior  Oourt, 
Santa  Clara  County ;  J.  R.  Welch,  Judge. 

Action  by  the  Ransome-Crummey  Company 
against  S.  F.  Bennett  and  others.  From  an 
adverse  Judgment,  plaintiff  appeals.  Revers- 
ed and  remanded. 

R.  M.  F.  Soto,  of  San  Francisco  (Morrison, 
Ihinne  &  Brobeck,  of  San  Francisco,  of  coun- 
sel, and  Fablus  T.  Finch  and  Paul  F.  Frates- 
sa,  both  of  San  Francisco,  amid  cnric),  for 
appellant  Will  M.  Beggs,  R.  O.  McOomlsb, 
and  Beggs  &  McComlsh,  all  of  San  Jose,  for 
respondents.  Morrison,  Dunne  &  Brobeck, 
J.  A.  Cooper,  Lt,  M.  Hoefler,  and  George  F. 
Snyder,  all  of  San  Francisco,  amid  curite. 

AN6BLLOTTI,  C.  3.  This  Is  an  action  by 
a  street  contractor  to  foredose  the  lien  of  a 
street  assessment  on  account  of  street  im- 
provements In  the  dty  of  San  Jose.  Defend- 
ant Bennett  was  sued  as  the  owner  of  the 
property ;  the  other  defendants  being  alleged 
to  have  or  claim  some  interest  or  lien  which, 
U  it  exists,  is  subject  to  plaintiff's  alleged 
lien.  Defendants  had  judgment  and  plaintiff 
appeals  therefrom  on  the  judgment  roll  alone. 
By  a  decision  heretofore  rendered  by  this 
court  the  Judgment  was  affirmed,  but  that 
decision  was  vacated  and  a  rehearing  grant- 
ed for  the  purpose  of  giving  further  consid- 
eration to  some  of  the  questions  involved. ' 

In  the  superior  court  a  demurrer  was  in- 
terposed to  the  complaint  by  defendant  Ben- 
nett and  it  was  overruled.  All  the  defend- 
ants answered,  and  the  case  was  tried  upon 
the  merits.  Findings  were  filed  which,  while 
In  the  main  in   favor  of  the  plaintiff  as 


against  Bennett,  w«e  In  twto  respects  (her»- 
Inafter  to  be  considered)  In  accord  with  af- 
firmative allegations  of  his  answer.  It  was 
upon  these  two  matters  that  the  court  below 
based  its  judgment  for  defendant  Bennett, 
notwithstanding  that  it  found  all  of  the  ma- 
terial allegations  of  the  complaint  to  be  true. 
On  this  appeal,  the  defendants  (respond- 
ents) insist,  in  support  of  the  judgment,  that 
the  complaint  did  not  state  facts  suffldent  to 
constitute  a  cause  of  action,  and  that  for  this 
reason,  regardless  of  any  other,  the  Judgment 
must  be  affirmed.  Appellant,  while  claiming 
tliat  the  complaint  suffidently  states  a  cause 
of  adion,  insists  that  under  the  circumstanc- 
es, respondents  cannot  be  heard  to  make  this 
objection  on  this  appeal. 

[1]  It  was  urged  In  respondents'  brief  that 
the  complaint  was  insufficient  in  two  re- 
spects. One  objection  was  that  It  showed 
that  the  resolution  of  intention  for  the  work 
was  fatally  defective  in  its  description  of  the 
location  of  the  proposed  work.  As  to  this 
objection,  the  district  court  of  appeal  of  the 
First  district.  In  dedding  this  case,  substan- 
tially said  that  it  could  not  be  determined 
from  the  face  of  the  description  that  it  is  ei- 
ther void  or  uncertain,  and  that  in.  consider- 
ing the  question  .of  the  suffldency  of  the 
pleading  it  must  be  regarded  as  suffldent 
In  this  view  we  concur. 

It,  3]  The  other  objection  to  the  complaint 
in  this  behalf  is  based  upon  the  failure  of 
the  complaint  to  spedflcally  allege  the  mak- 
ing and  filing,  of  the  "noncollusion  affidavit" 
and  the  ''nonprivate  agreement  affidavit." 
To  a  proper  understanding  of  this  claim,  as 
well  as  the  other  objections  urged  against  the 
assessment,  it  is  necessary  to  make  a  brief 
statement  The  freeholders'  charter  of  the 
dty  of  San  Joee,  adopted  in  the  year  1897 
and  is  force  at  the  time  of  titteae  proceedings, 
adopts  and  makes  part  of  itself,' where  not 
inconsistent  with  its  express  provisions,  the 
general  street  law,  commonly  known  as  the 
Vrooman  Act  (St  1885,  p.  147),  as  the  said 
law  was  at  the  time  of  the  adoption  of  the 
charter,  and  as  such  law  "hereafter  shall  be 
amended."  In  view  of  the  express  provlston 
of  the  charter  to  that  effect,  its  provisions 
prevail  over  those  of  the  Vrooman  Act  wher- 
ever a  confiict  exists.  Barber  Asphalt  Pav- 
ing Co.  T.  Cbsta,  171  Cal.  1S8,  162  Pac.  2M. 
A  charter  provision  requires  that  each  bid 
for  street  work  sliall  be  accompanied  by  the 
affidavit  of  the  bidder  to  the  effed  that  his 
bid  Is  genuine  and  not  collusive  or  sham, 
and  that  he  has  not  connived  or  agreed,  di- 
rectly or  indirectly,  with  any  other  bidder  or 
person  to  put  in  a  sham  bid,  etc.  Another 
provision  requires  that  before  any  assess- 
ment is  made,  the  contrador  must  file  anoth- 
er affidavit  "to  the  effect  that  he  has  not  en- 
tered into  any  private  agreement,  verbal  or 
written,  with  any  person  liable  to  be  as- 
sessed for  said  work,  or  with  any  one  in  his 
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behalf,  to  accept  a  itrice  from  him  less  than 
the  price  named  In  said  contract,  nor  to  make 
any  rebate  or  deduction  to  him  from  Buch 
price."  The  filing  of  these  affidavits  is  es- 
sential to  a  valid  assessment,  and  a  com- 
plaint in  an  action  to  foreclose  snch  an  as- 
sessment vi^hich  fails  to  show  such  filing  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Barber  Asphalt,  etc.,  Co.  v.  Costa, 
supra.  The  complaint  here  does  not  specif- 
ically allege  the  filing  of  these  affidavits,  and 
on  this  ground  respondent  claims  it  is  fatal- 
ly defectlvfe.  Appellant  claims  that,  by  nec- 
essary inference  from  the  matters  specified 
in  the  complaint,  such  filing  Is  sufficiently 
shown.  For  the  purposes  of  this  decision  we 
shall  assume  that  there  was  no  sufficient  al- 
legation in  this  behalf.  The  question  then  is 
whether  respondents  should  be  heard,  under 
the  circumstances  shown  by  the  record,  to 
use  the  language  of  our  former  opinion  in 
this  case,  to  urge  the  point,  not  in  reversal, 
but  In  support  of  the  Judgment  which  they 
recovered  upon  wholly  different  grounds. 
The  record  demonstrates  that  the  court  ad- 
hered to  its  order  overruling  the  demurrer 
throughout  the  case.  The  action  was  tried 
upon  the  merits.  The  findings  recite  that 
"witnesses  were  sworn  and  examined,  and 
evidence  introduced  on  behalf  of  the  respec- 
tive parties  and  the  cause  submitted  to  the 
court  for  decision."  It  is  obvious  that  ap- 
pellant was  permitted  to  introduce  evidence 
In  support  of  all  the  allegations  of  Its  com- 
plaint, for  the  court  found  that  all  of  the 
allegations  of  the  complaint  except  that  as 
to  the  inferiority  of  the  lien  of  the  defend- 
ants other  than  Bennett  are  true.  There 
were  two  findings  in  favor  of  Bennett,  based 
upon  affirmative  allegations  of  his  answer, 
one  to  the  effect  that  the  roadway  of  the 
street  had  previously  been  accepted  by  the 
dty  with  an  agreement  to  keep  the  same  in 
repair  thenceforth,  and  the  other  to  the  ef- 
fect that  the  bonds  furnished  by  the  con- 
tractor were  not  in  accord  with  the  require- 
ments of  the  charter  of  San  Jose.  In  its  con- 
clusions of  law  the  court  said  "as  conclusions 
of  law  from  the  foregoing  facts,  the  conrt 
finds,"  etc.  The  judgment  given  for  defend- 
ants (respondents)  was  not  one  of  nonsuit, 
nor  was  it  a  Judgment  on  the  pleadings.  B.v 
its  very  terms  it  was  based  on  the  findings 
of  fact,  and  in  so  far  as  Bennett  was  con- 
cerned was  manifestly  based  on  the  conclu- 
sion of  the  court  as  to  the  legal  effect  of  the 
findings  on  the  affirmative  allegations  of  the 
answer  to  which  we  have  referred.  It  does 
not  appear  that  the  facts  were  sdch  that  the 
complaint  could  not  have  been  so  amended  as 
to  obviate  the  objection  made. 

We  are  satisOed  that  under  the  circum- 
stances this  court  should  not  affirm  the  Judg- 
ment on  account  ot  this  defect  in  the  com- 
plaint, and  that  to  do  so  would  manifestly 
be  most  unjust  It  is  true  that  a  defendant 
does  not  waive  such  an  objection  by  an- 
swering and  proceeding  to  trial,  and  that  be 


win  be  heard  to  urge  it  on  his  appeal  from 
any  judgment  based  thereon  by  which  be  is 
aggrieved.  But  he  will  not  always  be  heard 
to  Invoke  such  an  objection  to  sustain  a  judg- 
ment or  order  In  his  own  favor  based  on 
other  grounds.  It  has  been  held  by  this 
court  that  on  an  appeal  by  a  plaintiff  from 
an  order  dismissing  an  action  made  under 
subdivision  7,  f  881,  Code  of  Civil  Procedure, 
the  defendant  will  not  be  heard  to  urge  the 
insufficiency  of  the  complaint  to  state  a  cause 
of  action  as  a  ground  for  affirmance,  if  the 
court  cannot  see  that  the  objection  cannot  be 
obviated  by  amendment  (Pacific  Pav.  Co.  v. 
VlzeUch,  141  Cal.  4,  74  Pac  352),  and  that 
the  same  thing  is  true  on  an  appeal  by  a 
plaintiff  from  an  order  denying  his  motion 
for  a  new  trial,  the  court. saying,  among  oth- 
er things: 

"At  all  events,  this  is  true  in  cases  like  the 
present,  where  the  alleged  defect  is  merely  tech- 
nical, and  can  be  remedied  by  an  amendment" 
County  Bank  v.  Jack,  148  CaL  437,  83  Pac. 
705,  113  Am.  St  Rep.  285. 

In  our  former  opinion  (snperaeded  by  this 
opinion)  It  was  said,  through  Mr.  Justice 
Henshaw: 

"It  will  not  be  held  in  such  a  ease  as  this, 
for  the  reasons  brieflv  to  be  given,  tbat  a  de- 
fendant whose  general  demurrer  hag  been  over- 
ruled and  who  has  thereafter  gone  to  trial  and 
secured  a  judgment  upon  some  wholly  foreign 
ground  to  diat  presented  by  the  general  demur- 
rer, can  have  that  jiid^ment  sustained  becanse 
of  the  defect  in  the  oomplaint  The  reanon  is 
tbat  the  law  strongly  favors  the  detennination 
of  litigation  upon  the  merits,  and  that  uniform- 
ity in  the  administration  of  Justice  is  a  funda- 
mental ri^ht  San  Jose  Ranch  Co.  v.  San  Jose 
Land  &  Water  Co.,  126  Cal.  822  (58  Pac.  8241. 
Conceding  reKpondent's  contention  that  his 
grounds  of  general  demurrer  were  well  taken, 
the  court  in  -overruling  that  demurrer  thereby 
declared  to  the  litigants  its  conviction  tbat  th« 
complaint  wag  sufficient  Had  it  sustained  the 
demurrer,  plaintiff  ag  matter  of  right  would 
have  been  entitled  to  amend  and  by  this  amend- 
ment these  issues  would  perhaps  have  been  elim- 
inated from  the  case.  •  *  •  Thus  by  the 
method  here  invoked  a  litigant  with  whom  the 
court  rules  as  to  the  sutficiency  of  his  complaint 
will,  because  of  the  error  of  the  trial  court  be 
forever  debarred  from  the  right  to  a  trial  of 
his  cause  of  action  upon  the  merits.  The  true 
principle  we  conceive  to  be  this:  That  if  after 
general  demurrer  to  the  complaint  has  been 
overruled,  it  shall  be  made  to  appear  upon  aa 
appeal  such  as  this  that  the  complaint  is  not 
amendable  in  the  particular  complained  of,  then 
the  respondent  on  appeal  will  be  heard  to  urge 
this  fact  in  support  of  the  judgment  Such 
was  the  case  presented  in  Bell  v.  Thompson,  147 
CaL  689  [82  Pac.  327],  where  the  respondent  on 
appeal  urged  the  insufficiency  of  the  complaint 
to  charge  a  cause  of  action.  This  court  upheld 
the  contention  and  said:  The  absence  of  this 
necessary  averment  dniibtlees  arose  from  the 
fact  that  it  was  impossible  tor  the  pleader  under 
the  facts,  to  make  such  an  allegation.'  Bat 
where  as  here,  it  is  not  made  to  appear  that 
the  complaint  was  not  amendable,  it  would  lie 
manifestly  unjust  to  permit  the  respondent  to 
support  a  judgment  upon  a  ground  which  the 
trial  court  refused  to  recognize  as  valid  when,  if 
it  bad  recognized  it  as  valid,  the  plaintiff  could 
and  would  have  met  the  objection  by  amend- 
ment" 

To  these  views  we  adhere.  We  nrc,  ot 
coarse,  speaking  only  of  a  case  In  which  tha 
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record  makes  It  manifest  that  the  Judgment 
given  for  the  defendant  was  In  no  way  based 
apon  or  due  to  any  defect  In  the  complaint 

[4, 1]  As  to  the  finding  of  a  previous  ac- 
ceptance by  ordinance  of  August,  1889,  of  the 
roadway  of  the  street  by  the  city  of  San  Jose, 
with  the  agreement  on  Its  part  to  thereafter 
keep  the  same  In  repair,  the  material  facts, 
very  briefly  stated,  are  as  follows:  The  only 
legal  basis  for  such  an  acceptance  was  to  be 
found  in  section  20  of  the  Vrooman  Act,  as 
It  then  existed.  This  section  substantially 
provided  that  whenever  any  street  or  portion 
thereof  has  been  or  shaU  be  fully  constructed 
to  the  satisfaction  of  the  superintendent  of 
streets  and  of  the  city  council,  and  is  in  good 
condition  tbroughont,  etc.,  the  same  shall  be 
accepted  by  the  dty  council,  by  ordinance, 
and  thereafter  shall  be  kept  in  repair  and  im- 
proved by  the  city.  According  to  the  finding 
such  an  ordinance  was  ade^ted  by  the  city 
In  August,  1889,  as  to  the  roadway  here  In- 
volved. We  shall  assume  that  the  facts  were 
such  as  to  authorize  the  enactment  of  this 
ordinance  under  this  section,  and  that  it  wab 
a  valid  enactment  precluding  further  repair 
and  Improvement  of  the  roadway  at  the  ex- 
pense of  the  property  fronting  thereon  for  so, 
long  as  it  remained  efTectlve.  But  section  20 
of  the  Vrooman  Act  was  repealed  on  April  5, 
1911  (St  19il,  p.  62U),  and  there  was  not, 
when  the  proceeding  for  street  work  here  in- 
volved was  subsequently  commenced,  any 
sacb  provision  either  in  the  Vrooman  Act  or 
the  freeholders'  charter  of  the  dty  of  San 
Jose.  As  to  this  repeal,  and  the  effect  there- 
of. It  was  said  In  our  former  opinion  (super- 
seded by  this  opinion): 

"Appellant  contends  that  the  repeal  struck 
dead  the  ordinance  of  acceptance.  Respondent 
makes  answer  that  when  the  charts  of  San 
Jose  in  1897  adopted  the  Vrooman  Act  as  part 
of  itself,  that  act  became  a  part  of  the  charter, 
beyond  legislative  control,  and  that  consequent- 
ly the  repeal  bv  the  Legislature  of  section  20 
did  not  affect  toe  validity  and  vitality  of  that 
section,  so  made  a  part  of  the  charter,  which 
continued  to  be  the  subaisting  law  of  San  Jose. 
It  ia  true  that  a  freeholders  charter  adopted 
as  was  this,  is  amendable  only  in  the  manner 
prescribed  by  section  8,  art  11,  of  the  Consti- 
tution, and  that  in  municipal  affairs  the  provi- 
sions of  such  charter  are  paramount  to  general 
laws  covering  the  same  subject-matter.  But 
San  Jose's  freeholders  charter  in  terms  declares 
(article  8,  c.  I,  {  1,  charter  of  San  Jose ;  Stats. 
1897,  p.  615),  that  the  general  street  law  of 
1885  'as  since  amended  and  as  hereafter  shall 
be  amended,  is  hereby  adonted  as  a  part  of 
this  charter.'  And  where  such  a  charter  thus 
makes  a  part  of  itself  k  general  legislative  enact- 
ment pertinent  to  the  administration  of  its  mu- 
nicipal affairs,  and  expressly  provides  that  that 
enactment  as  thereafter  it  may  be  modified  by 
the  general  Legislature  shall  still  be  the  control- 
ling law  of  the  municipality,  such  modification 
by  way  of  amendment  of  the  general  law  whidh 
the  Legislature  may  enact  is  not  within  the  pro- 
hibition of  the  Constitution,  which  is  designed 
to  prevent  the  autonomy  of  the  city  in  its  mu- 
nicipal affairs  from  bemg  limited,  affected,  or 
impaired  by  the  general  Legislature  without  con- 
sent of  the  dty,  and  it  is  therefore  held  that 
the  legislative  repeal  of  section  20  of  the  Vroo- 
man Act  operated  to  repeal  the  power  confer- 


red npon  the  dty  of  San  Jose  in  the  matter  un- 
der consideration.  As  to  the  effect  of  that  re- 
peal but  little  need  be  added  to  what  has  gone  be- 
fore. The  exemption  from  future  taxation  award- 
ed to  property  owners  wlio  have  paid  for  the  im- 
provement of  a  street  fronting  on  their  land  is  a 
gratuity — a  privilege  conferred  by  the  supreme 
lawmaking  power,  the  Legislatnrey  containing 
in  it  no  element  of  contract,  conferring  upon  the 
property  owners  no  vested  right,  and  therefore 
subject  to  repeal  by  the  Legislature  at  any  time, 
without  inflicting  upon  the  property  owner  any 
grievance  of  which  he  can  be  beard  to  com- 
plain. It  is  true  that  his  property  is  exempt 
while  the  law  of  exemption  remains  upon  the 
books,  but  when  in  its  wisdom  the  Legislature 
sees  fit  to  withdraw  this  favor  the  exemption 
is  at  an  end.  So  says  Ciooley  (Const  Lim.  [7th 
Ed.1  396) :  'For  it  is  conceded  on  all  sides,  that 
if  the  exemption  is  made  as  a  privilege  only,  it 
may  be  revoked  at  any  time.  And  it  is  but  rea- 
sonable that  the  exemption  be  construed  with 
strictness.'  Upon  the  subject-matter  the  deci- 
sions are  uniform  and  harmonious.  City  of 
Seattle  v.  Kelleher,  195  U.  S.  351  [26  Sup.  Ct. 
44.  49  L.  Ed.  232] ;  Ettor  v.  Tacoma,  228  U.  S. 
148  [33  Sup.  Ct.  428,  57  L.  Ed.  773] ;  Carstens 
V.  Pond  dn  Lac  [137  W^is.  4651  119  N.  W.  117 : 
Bradley  v.  McAtee,  etc.,  70  Ky.  [7  Bush]  667 
[3  Am.  Rep.  309] ;  Broadway  Baptist  Church 
V.  McAtee,  71  Ky.  (8  Bush.]  508  [8  Am.  Rep. 
4801;  Ladd  v.  City  of  Portiand  [32  Or.  271] 
51  Pac.  654  [67  Am.  St  Rep.  526] :  City  of 
Rochester  v.  Rochester  Ry.  Co.  [182  N.  T.  99] 
74  N.  E.  ^3  [70  L.  R.  A.  773];  Durkee  v.  City 
of  Barre  [81  Vt  530]  71  Atl.  819;  Miller  v. 
Hageman,  114  Iowa,  195  [86  N.  W.  281] ;  Peo- 
ple ex  reL  Coney  Island  Jockey  Club  v.  Purdy 
[152  App.  Div.  175]    136  N.  T.  Supp.  667." 

To  these  views  we  adhere.  It  follows  that 
the  facts  embraced  in  this  finding  constitute 
no  defense  to  platntlfTs  action. 

[6]  As  to  the  finding  in  regard  to  the  bonds, 
wlilch  was  simply  that  the  various  bonds  fur- 
nished by  plaintiff  "were  not  bonds  by  indi- 
vidual sureties,  nor  were  they  given  by  a  cor- 
poration organized  under  the  laws  of  the 
state  of  CaUfomia  as  provided  by  the  charter 
of  the  dty  of  San  Jose":  The  charter  con- 
tained a  provision  to  the  effect  that  no  sure- 
ty on  any  bond  required  In  such  proceeding 
shall  be  taken  unless  he  be  a  resident  free 
holder  in  the  state  of  California,  and,  for* 
ther,  that  a  bond  of  a  surety  company  organ- 
ized under  the  laws  of  the  state  of  California 
may  be  taken  If  approved  by  the  mayor  and 
common  counclL  The  first  bond  here  involv- 
ed was  one  given  by  the  contractor  when  ten- 
dering his  bid  for  the  contract  to  the  common 
coundl ;  the  Vrooman  Act  prohibiting  the  con- 
sideration of  any  bid  unless  accompanied  by  a 
chedc  or  a  bond,  the  penalty  being  in  the  na- 
ture of  liquidated  damages  to  the  city,  in 
case  the  bidder  after  receiving  the  award  fail- 
ed to  enter  Into  the  contract.  The  second 
and  third  were  bonds  required  by  such  act  to 
be  given  by  the  contractor  on  entering  into  his 
contract  one  Inuring  to  the  benefit  of  all  per- 
sons, etc,  performing  services  or  furnishing 
material  to  the  contractor  for  the  work  and 
the  other  in  favor  of  the  city,  conditioned  for 
the  faithful  performance  by  the  contractor  of 
his  contract  All  of  these  bonds  were  given, 
and  tbey  were  all,  according  to  the  findings, 
"good  and  suffident"   The  bid  of  the  oontrao- 


Digitized  by 


Google 


808 


171  PACIFIC  BEPORTEB 


(OaL 


tor,  accompanied  by  the  first  bond,  -was  con- 
sidered and  the  contract  awarded  to  plaintiff, 
It  thereupon  entered  into  the  contract  The 
second  and  third  bonds  were  accepted  and  ap- 
proved by  the  proper  officers.  The  work  con- 
tracted to  be  done  was  fully  done  In  accord 
with  the  contract  to  the  satisfaction  of  the 
proper  officers  and  accepted.  The  question  la 
whether  under  these  circumstances  the  fact 
that  the  surety  on  these  bonds,  otherwise 
good  and  sufficient,  was  not  of  the  class  des- 
ignated by  the  charter,  is  available  as  a  de- 
fense in  an  action  to  foreclose  the  lien  of  the 
assesspaent  We  think  this  question  is  cor- 
rectly answered  In  the  negative  by  what  was 
said  and  held  In  Miller  v.  Mayo,  88  Cal.  668, 
26  Pac.  364,  and  Greenwood  v.  Morrison,  128 
OaL  350,  60  Pac.  971,  and  on  further  consid- 
eration we  are  satisfied  that  Manning  v.  Den, 
90  Cal.  610,  27  Pac.  435,  decided  nothing  to 
the  contrary.  It  foUows  that  the  facts  em- 
braced in  this  finding  constitute  no  defense 
to  plaintlfTs  action. 

From  what  we  have  said  it  follows  that 
the  Judgment  finds  no  sufficient  support  in 
the  findings  and  must  be  reversed.  Plaintiff 
should  be  allowed  by  the  superior  court  to 
amend  its  complaint  If  so  advised. 

The  Judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings  not  inconsis- 
tent with  the  views  herein  expressed. 

We  concur:  SLOSS,  J.;  SHAW,  J.;  MBL- 
VIN,  J.;  WILBUR,  J.;  VICTOK  B.  SHAW, 
Judge  pro  tern. 


(177  Cal.  574) 

RANSOMB-CBUMMET  CO.  v.  COULTER. 
(S.  F.  6870.) 

(Supreme  Court  of  California.    Feb.  20,  1918.) 

Municipal  Cobpobations  €=»443  —  Stbeet 
Impbovements  —  Assessments  —  Vauditt 

— PBIVATB  AOBEEilENT. 

Tlie  provision  of  a  city  charter  that,  when 
the  work  of  a  street  improvement  under  any 
contract  shall  have  been  completed,  the  con- 
tractor shall  make  and  file  an  affidavit  that  he 
has  not  entered  into  any  private  agreement 
with  any  person  liable  to  be  assessed  for  the 
work  to  accept  a  price  from  bim  less  than  that 
named  in  tbe  contract,  and  no  assessment  shall 
be  made  till  such  affidavit  is  filed,  and  any 
such  agreement  shall,  as  to  all  persons  liable 
to  be  assessed  for  such  work,  other  than  the 
parties  to  the  agreement,  avoid  any  assessment 
for  the  work,  refers  only  to  a  private  agreement 
i/ith  relation  to  some  contemplated  street  im- 
provement by  the  city  under  tbe  street  law, 
and  not  to  a  private  contract  between  a  con- 
tractor and  property  owners  for  the  doing  of 
street  work  directly  for  them,  and  not  under 
contract  with  the  city,  as  one  long  before,  and 
having  no  reference  to,  any  contemplated  im- 
provement by  the  city. 

lit  Bank.  Appeal  from  Superior  Court, 
Santa  Clara  County;  j;  R.  Welch,  Judge. 

Action  by  the  Ransome^rumm^  Com- 
pany against  William  A.  Coulter.    From  an 


adverse    Jddgment,   plaintiff   appeals.     R»- 
versed  and  remanded. 

R.  M.  F.  Soto,  of  San  Francisco  (Morri- 
son, Dunne  ^  Brobeck,  of  San  Francisco, 
of  counsel),  for  appellant  William  A.  Coul- 
ter, of  San  Jose,  in  pro.  per. 

ANGELLOTTI,  C.  J.  This  Is  an  appeal 
by  plaintiff  from  a  Judgment  in  favor  of  de- 
fendant In  an  action  to  foreclose  a  street 
assessment  lien.  The  claims  of  respondent 
in  support  of  the  Judgment  as  shown  by  his 
brief,  with,  one  exception,  are  substantially 
the  same  as  those  made  by  the  respondents 
in  Bansome-Crummey  Co.  t.  Bennett  et  aL 
(S.  P.  6859)  171  Pac.  304,  this  day  decided, 
and  there  being  no  material  difference  in  the 
facts,  the  decision  in  that  case  disposes  of 
such  claims. 

The  one  exception  is  as  to  the  matter  of 
an  alleged  private  agreement  by  the  contrac- 
tor, with  certain  of  the  property  owners 
liable  to  be  as&essed  for  tbe  work. 

Tbe  proceeding  for  tbe  street  work  here 
involved,  the  regrading  and  paving  of  tbe 
roadway  of  the  crossing  of  Santa  Clara  and 
Twelfth  streets,  eta,  was  initiated  October  9, 
1911,  by  the  adoption  of  a  resolution  of  inten- 
tion and  tlie  contract  therefor  was  awarded 
to  plaintiff  February  2,  1912. 

The  trial  court  found  in  regard  to  this  sub- 
stantially as  follows:  A  private  agreement 
of  June  21,  1909,  was  entered  into  by  plain- 
tiff, with  certain  owners  of  lots  fronting  oa 
Bast  Santa  Clara  street  defendant  not  be- 
ing a  party  (It  appearing  from  his  answer 
that  be  did  not  acquire  his  property  until 
April,  1912),  "for  the  paving  and  improving 
of  said  street,  Including  the  crossing,  from 
Fourth  street  to  the  Coyote  bridge,  for  the 
agreed  sum  of  16  cents  a  square  foot  for  as- 
phalt paving,  including  concrete  foundation, 
and  grading,  and  for  catch-basins,  each  $35." 
The  plaintiff  was  awarded  Its  dty  contract  on 
February  2,  1912,  which  contract  included 
catch-basins  at  $76  each,  and  pavement  in- 
cluding concrete  foundation  and  regrading, 
at  25  cents  per  square  foot,  and  "was  largely 
In  excess  of  the  contract  with  private  citi- 
zens for  the  same  material  and  work."  The 
two  contracts,  the  one  private,  the  other  with 
the  city.  Included  the  roadway  of  the  cross- 
ing of  Santa  Olara  and  Twelfth  streets. 

In  this  connection  defendant's  reliance  18 
on  a  provision  of  the  charter  of  San  Jose, 
which  is  as  foUows: 

"When  the  work  nnder  any  contract  shall 
have  been  completed,  the  contractor  shall  make 
out  and  file  in  the  office  of  the  superintendent  of 
streets  an  affidavit  to  the  effect  that  he  has  not 
entered  into  any  private  agreement,  verbal  or 
written,  with  any  person  liable  to  be  as-scssed 
for  said  work,  or  with  any  one  in  his  behalf 
to  accent  a  price  from  him  lest  than  the  price 
named  in  latd  contract,  nor  to  make  anv  rebate 
or  deduction  to  him  from  tuch  price,  and  no  as- 
sessment shall  be  made  until  thii  affidavit  fs 
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filed.  Any  tuck  offreement  «ftdll  ■(«  deemtd  • 
frtmd  upon  aK  person*  ?ia&Ia  to  be  tu$e$»0d 
for  tuck  tDork,  other  than  the  property  owners 
who  were  parties  to  the  agreement,  and  shall 
operate  to  void  as  to  such  persona  so  defranded, 
any  assessment  made  for  the  work  done  under 
■aid  contract."    (Italics  are  ours.) 

We  think  It  manifest  that  this  charter 
provision  has  no  application  to  tb6  sitQatloQ 
shown  by  the  finding  referred  to. 

The  whole  purpose  of  such  a  provision  la 
perfectly  clear.  It  was  to  meet  by  express 
provision  of  law  such  a  sltatlon  as  was  pre- 
sented In  Brady  t.  Bartlett,  66  Cal.  350,  with 
a  view  to  preventing  any  collusion  or  pri- 
vate agreement  between  the  street  contractor 
and  some  of  the  property  owners  with  refer- 
ence to  a  proceeding  by  the  city  under  the 
street  law  for  street  Improvement,  which 
might  tend  to  the  pecuniary  disadvantage 
of  the  other  property  owners.  Reasonably 
construed  the  language  used  has  reference 
only  to  a  private  agreement  with  relation  to 
some  contemplated  street  Improvement  hy 
the  dty  under  the  street  law,  and  simply  for- 
bids any  private  arrangement  between  the 
contractor  and  some  of  the  property  owners 
with  relation  to  that  improvement  when  made 
by  the  city,  by  which  he  agrees  to  accept 
from  them  less  than  the  amount  to  which 
he  would  be  entitled  under  his  contract  with 
the  dty  and  the  assessment  based  thereon. 
It  has  no  reference  whatever  to  such  a  con- 
tract as  the  finding  here  shows — a  private 
contract  between  a  contractor  and  property 
owners  for  the  doing  of  street  work  direct- 
ly for  them,  and  not  under  contract  with  the 
city.  The  finding  makes  it  perfectly  dear 
that  the  private  contract  In  this  case,  made 
over  15  montlis  before  the  initiation  of  the 
proceedings  here  Involved,  was  simply  a 
contract  for  the  doing  of  work  by  the  con- 
tractor directly  for  the  property  ovraera, 
who  were  to  pay  him  a  stipulated  price  there- 
for, and  that  it  had  no  reference  to  any  con- 
templated street  improvement  by  the  dty. 
It  is  unnecessary  to  consider  other  dalms 
of  appellant  In  regard  to  this  finding.  In 
view  of  our  conclusion  as  to  the  proper  con- 
struction of  the  charter  provision,  the  facts 
found  do  not  constitute  a  defense  to  plain- 
tiff's, claim.  The  conclusion  of  the  trial 
conrt,  based  thereon,  that  the  "nonprlvate 
agreement  affidavit"  filed  by  plaintiff  was 
false,  was  erroneous. 

For  the  reasons  we  have  given  the  Judg- 
ment must  be  reversed.  Plaintiff  should 
be  allowed  by  the  lower  court  to  amend  Its 
complaint  It  It  be  so  advised. 

The  Judgment  is  reversed  aqd  the  cause 
remanded  for  further  proceedings  not  incon- 
sistent with  the  views  herein  expressed. 

We  concur:  SLOSS,  J.;  SHAW,  J.;  MEL- 
VIX,  J.;  WILBUR,  J.;  VICTORB.  SHAW, 
Judge  pro  tem. 


■  an  CaL  636) 

WALKBB  V.  SKLMA  FRUIT  00,  Inc. 
(S,  JF.  7623.) 

(Supreme  Oonrt  of  California.    Feb.  18,  1918.) 

COBPORATIONS    «=>o79(l)— TaANSFBB    OF   COB- 
POBATE  PbOPEBTT— COITSTBOOTION. 

The  debtor  corporation's  charter  having  been 
forfeited,  the  coqtract  of  a  new  corporation  by 
which  it  agreed  to  purchase  lands,  patent  ap- 
plications, machinery,  brands,  all  packing  ma- 
terial and  supplies  on  hand,  and  all  contracts 
for  supplies  of  the  debtor  corporation,  and 
agreed  to  carry  out  all  contracts  for  fruit  for 
delivery  after  August  1,  1908,  and  to  pay  for 
all  expenses  previous  to  such  date  in  developing 
markets,  did  not  bind  the  new  corporation  to 
pay  for  fruit  previonsly  acquired  by  the  debtor 
corporation  for  which  there  had  been  an  ac- 
count stated  on  August  1,  1908. 

In  Bank.  Appeal  from'  Superior  Court, 
Fresno  County ;  Geo.  B.  Church,  Judge. 

Action  by  Nellie  M.  Walker,  as  adminis- 
tratrix of  the  esUte  of  WUliam  B.  Walker, 
deceased,  against  the  Selma  Fruit  Company, 
Incorporated.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Harris  ft  Hayhurst  and  h.  h.  Cory,  all  of 
Fresno,  for  appellant  Everts  ft  Bwlng,  of 
Fresno,  and  Charles  B.  H(dton,  of  Whlttier, 
for  resiwndent 

ANGBLLOTTI,  O,  J.  In  May,  1907,  plain- 
tiff's intestate  entered  into  a  contract  of  sale 
with  the  Selma  Fruit  Company,  a  corpora- 
tion, covering  hla  raisin  crop  for  that  year  on 
20  acres  In  Fresno  county,  the  same  to  be  de- 
livered to  the  company  not  later  than  Decem- 
ber 1,  1907.  The  raisins  were  delivered  to 
said  company  during  that  year.  On  August 
1,  1908,  there  was  a  balance  of  $3,005.51  due 
Mr.  Walker  from  the  Selma  Fruit  Company 
for  these'  raisins ;  an  account  being  then  stat- 
ed between  them.  In  1911  plaintiff  brought 
and  maintained  to  Judgment  an  action  for 
this  balance  against  the  Selma  Fruit  Com- 
pany and  its' directors  as  trustefes;  the  char- 
ter of  the  corporation  ha /lug  been  forfeited 
for  failure  to  pay  its  license  tax.  The  judg- 
ment being  entirely  unsatisfied,  plaintiff  sub- 
sequently brought  this  action  thereon  against 
the  Selma  Fruit  Company,  Inc.,  a  new  cor- 
poration organized  subsequent  to  August  1, 
1908,  to  which  had  been  transferred  the  busi- 
ness of  the  Selma  Fruit  Company.  Judg- 
ment was  given  in  her  favor  against  this  new 
corporation  for  the  full  amount  of  the  claim 
with  interest  The  defendant  appeals  from 
sudi  Judgment. 

This  judgment  can  be  sustained  bnly  on  the 
theory  that  by  a  written  agreement  of  Au- 
gust 1,  1908,  between  the  Selma  Fruit  Com- 
pany and  T.  H.  Elliott,  on  the  one  hand,  and 
a  committee  of  subscribers  of  the  capital 
stock  of  a  corporation  then  proposed  to  be  or- 
ganized (which  it  may  be  conceded  was  this 
defendant),  on  the  other,  the  new  corpora- 
tion, through  this  committee,  assumed  the 
oljligaUon  of  satisfying  all  the  obligations  of 
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the  Selma  Fnilt  Companj  exlstinK  on  that 
date.  The  complaint  was  framed  and  the  ac- 
tion was  tried  soMy  on  this  theory,  and  there 
Is  nothing  In  the  evidence  adduced  on  the 
trial  that  would  support  the  Judgment  on 
any  other  theory.  Passing  then  all  other 
points  made  by  appellant,  we  take  up  the 
question  of  the  proper  construction  of  this 
agreement. 

From  its  recitals  this,  agreement  appears 
to  be  supplemental  to  a  previous  agreement 
dated  June  17,  1908,  for  the  sale  by  the  Sel- 
ma Fruit  Company  and  T.  H.  Elliott  of  cer- 
tain patent  applications  of  Elliott,  and  "four- 
teen lots  with  the  packing  houses,  machinery, 
brands,  etc.,  of  the  Selma  Fruit  Company,  all 
packing  material  and  supplies  on  hand  and 
all  contracts  for  supplies  in  connection  with 
said  business,  and  contracts  for  the  purchase 
of  about  one  hundred  tons  of  raisins."  It 
further  recites  the  appointment  of  the  com- 
mittee by  the  subscribers  of  the  proposed 
new  corporation  to  make  arrangements  to  Im- 
mediately take  over  the  business  of  the  Sel- 
ma Fruit  Company  and  the  use  of  the  ma- 
chinery covered  by  the  patent  applications. 
It  then  provides  substantially  as  follows: 

The  business  of  the  Selma  Fruit  Company  and 
the  use  of  the  premises  and  machinery  shall  be 
continued  by  the  Selma  Fruit  Company,  com- 
mencing August  1,  1908,  "for  and  on  behalf  of 
said  corporation  so  to  be  formed  by  said  com- 
mittee »  •  •  until  said  new  corporation 
shall  be  formally  organized  and  shall  by  formal 
resolution  take  over  the  operating  of  said  busi- 
ness for  its  own  account.'* 

"All  the  contracts  made  by  said  Selma  FIruit 
Company  for  the  delivery  of  dried  fruit  and 
raisins  by  growers  on  and  after, August  1,  1908, 
and  all  contracts  made  by  said  company  for 
tbe  sale  of  dried  fruits  or  raisins,  for  delivery 
after  Aogust  1.  1908,  shall  be  carried  out  by 
said  Selma  Fruit  Company  for  and  on  behaU 
of  eaid  new  corporation." 

"All  expenses  accrued  and  accruing  on  busi- 
ness maturing  after  August  1,  1908,  in  connec- 
tion with  said  business  and  all  obligations  and 
pro6t8  in  connection  with  said  business  after 
said  date  shall  be  accounted  for  to  said  new  cor- 
poration." 

"Any  expenses  incurred  by  said  Selma  Fruit 
Company  previous'  to  August  1,  190S,  in  de- 
veloping the  markets  and  corresponding  with 
brokers  and  dealers  in  regard  to  contracts  for 
business  maturing  subsequent  to  August  1,  1908, 
and  unearned  insurance  premiums  But>8equent  to 
said  date,  shall  be  paid  for  by  said  new  corpo- 
ration, subject  to  an  accounting  to  be  had 
later  on." 

"All  business  contracted  on  or  after  August 
1.  1908,  shall  be  subject  to  the  consideration  and 
approval  of  the  parties  of  the  second  part 
hereto." 

"It  is  understood  that  said  Selma  Fruit  Com- 
pany shall  have  ttie  privilege  of  using  the  fa- 
cilities of  the  house  to  finifih  the  processing, 
seeding,  packintr,  and  shipping  of  toe  raisins 
heretofore  bought  by  them  and  now  on  hand, 
subject  to  cost  of  labor  and  materials  used  to 
be   paid  by  them." 

Provision  Is  then  made  for  an  accounting 
to  the  new  corporation  of  all  expenses  and 
profits  of  the  operation  of  the  business  under 
tbe  agreement,  and  It  Is  also  provided  that,  if 
the  new  corporation  is  not  formed,  or  If  It 
falls  to  provide  within  a  reasonable  time  for 


the  taking  over  of  tbe  property  tranafferred 
"according  to  this  agreement  and  tbe  agree- 
ment of  June  17,  1908,  and  Its  modlflcatiMis 
and  extensions,"  all  such  property  "shall  re- 
vert" to  the  Selma  Fruit  Company  and  El- 
liott. It  Is  declared  that  an  Inventory  "of 
tbe  packing  material  and  supplies  on  hand" 
which  are  to  be  transferred  under  the  terms 
of  said  agreement  Is  attached,  but  this  Inven- 
tory was  not  shown  by  the  evidence. 

We  are  unable  to  see  In  this  anything  Im- 
porting an  assumption  on  the  part  of  the  pur- 
chaser, the  proposed  new  corporation,  of  any 
liability  of  the  Selma  Fruit  Company  on  ac- 
count of  raisins  actually  purchased  by  and 
delivered  to  said  company  prior  to  August  1, 
1908.  Of  course.  It  is  apparent  from  this  in- 
strument that  the  new  company  was  purchas- 
ing from  tbe  vendors  the  plant,  machinery, 
good  will,  trade-marks!  patent  rights,  "pack- 
ing material  and  supplies  on  hand,  and  all 
contracts  for  supplies  In  connection  with  such 
business,"  together  with  some  contracts  for 
the  purchase  of  about  100  tons  of  raisins,  all 
with  a  view  to  taking  over  and  thenceforth 
carrying  on  the  business  theretofore  carried 
on  by  the  Selma  Fruit  Company,  but  this  im- 
plies no  transfer  of  debts  dne  tbe  company 
on  business  already  done,  or  tbe  assumption 
of  debts  due  from  the  company  on  account  of 
such  business.  It  does  not  even  appear  that 
any  transfer  of  raisins  or  dried  fruit  already 
bought  by  and  delivered  to  the  coDipauy  was 
contemplated.  In  this  connection  respondent 
relies  on  the  words  In  the  recitals  "all  pack- 
ing material  and  supplies  on  hand  and  all 
contracts  for  supplies  in  connection  with  said 
business,"  but  manifestly  the  word  "sup- 
plies," as  here  nsed  (unless  the  Inventory  re- 
ferred to  shows  otherwise),  should  not  be 
held  to  Include  raisins  and  dried  fruit  bought 
and  on  hand.  Raisins  and  contracts  for  the 
purchase  and  delivery  of  raisins  are  so  spe- 
dflcally  provided  for  as  to  make  such  a  oon- 
stmctlon  unreasonable,  in  the  present  condi- 
tion of  tbe  record  at  least  Tbe  spedflc  pro- 
vlsloD  that  the  Selma  Fruit  Company  shall 
have  the  privilege  of  using  the  facilities  of 
the  house  to  finish  the  processing,  seeding, 
packing,  and  shipping  "of  the  raisins  hereto- 
fore bought  by  them  and  now  on  hand,"  payli^ 
the  cost  of  labor  and  materials  used  therein. 
Indicates  clearly  enough  that  there  was  no 
transfer  of  the  stock  of  raisins  actually 
owned  and  possessed  by  the  company.  The 
provision  that  the  new  company  will  pay  ex- 
penses Incurred  by  the  Selma  Fruit  Company 
previous  to  August  1, 1908,  "In  develc^lng  the 
markets  and  corresponding  with  brokers  and 
dealers  In  regard  to  contracts  for  business 
maturing  subsequent  to  August  1,  1008,  and 
unearned  Insurance  premiums  subsequent  to 
said  date,"  clearly  Indicates  absence  of  any 
Intent  that  debts  accrued  prior  to  August  1st. 
and  not  specially  provided  for  by  the  agree- 
ment, were  to  be  assumed  by  tbe  purdiaaer. 
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The  agreement  shows  very  dearly  the  Inten- 
tion that  the  contracts  for  the  delivery  of 
ftiilt  or  raisins  by  growers  in  which  the  new 
coaipany  was  to  have  any  concern  were  those 
cnly  In  which  the  delivery  was  undertaken 
for  or  after  August  1,  1908.  The  plain  Idea 
was  that  the  transfer  of  the  business  was  to 
be  practically  as  of  that  date,  and  that,  inas- 
much as  the  new  corporation  had  not  then 
been  created,  the  Selma  Fruit  Company  was 
to  continue  to  operate  the  business  for  the 
new  corporation  until  its  organization,  ac- 
counting to  the  new  corporation  for  "all  ez- 
I>enses  accrued  and  accruing  on  business  ma- 
turing after  August  1,  1908,  in  connection 
with  said  business  and  all  obligations  and 
profits  In  connection  with  said  business  after 
said  date."  As  to  "business  maturing"  prior 
to  August  1,  1908,  as  was  the  situation  with 
referent«  to  the  transaction  here  involved,  it 
la  plain  that  there  was  no  intent  that  the 
purchaser  should  acquire  any  right  or  assume 
any  obligation. 

Certain  ezpresrions  in.  the  opinion  of  the 
District  Court  of  Appeal  of  the  Third  Appel- 
late District  in  Stevens  v.  Selma  Fruit  Co., 
Ina,  18  CaL  App.  242,  123  Pac.  212,  are  not 
in  accord  with  our  conclusion,  ^lat  case 
differed  very  materially  in  its  facts  from  the 
case  at  bar,  and,  in  so  far  as  the  opinion 
states  tltat  by  the  language  of  the  agreement 
(which  was  the  very  agreement  here  in- 
▼<dved)  the  intention  was  that  the  imrchaser 
should  take  over  all  the  properties  of  the  Sel- 
ma Fruit  Company  and  assume  all  Its  obliga- 
tions, we  thint  the  views  expressed  were  en- 
tirely unnecessary  to  a  decision  of  the  case. 
We  have  no  disposition  to  question  the  cor- 
rectness of  the  decision  in  that  case,  but  we 
cannot  concur  in  the  expressions  in  the  opin- 
ion to  whiidi  we  have  specially  referred. 

The  Judgment  is  reversed. 

We  concur:  SLOSS,  J.;  VICTOR  E. 
SHAW,  Judge  pro  tern.;  SHAW.  J;  MELVm, 
J.;  WILBUU,  J. 


on  Cal.  COS) 

WRIGHT  V.  LOAIZA  et  aL    (S.  F.  8418.) 
(Supreme  Court  of  California.    Feb.  23,  1018.) 

Liun-ATioN  or  Actions  ^=>29(2)  — ;  "Book 

Account." 
An  undertaker's  book  entries  against  a  de- 
fendant do  not  constitute  a  "bo^  account" 
agaiost  bis  codefendant  and  lister,  who  had 
agreed  to  pay  part  of  such  charges,  within  Code 
Civ.  Proc.  I  337,  subd.  2,  which,  prior  to  its 
amendment  by  St.  1917,  p.  299,  provided  a  four- 
year  limitation  i>eriod  upon  open  book  account 
actions,  but  an  action  thereon  was  outlawed 
as  to  the  sister  after  the  two-year  period  pre- 
scribed for  oral  contracts  by  section  339,  subd.  1. 

[I'M.  Note.— For  other  definitiona,  see  Words 
and  I'hraaes,  Book  Account] 

Iticfaards  and  Victor  E!.   Shaw,   Judges  pro 
tem.,  <lissenting. 


In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  W.  R. 
Quy,  Judge. 

Action  by  Harold  L.  Wright  against  W. 
Y.  Loaisa  and  Dolores  Loalsa.  A  Judgment 
fbr  plainfUflT  was  affirmed,  as  to  Dolores 
Loalsa,  by  the  District  Court  of  Appeal,  First 
District  (16d  Pac.  960),  and  she  appeaU. 
Judgment  reversed. 

Leon  B.  Morris,  of  San  Francisco,  for  ap- 
pellant T.  A.  Perkins  and  McCutchen,  Ol- 
ney  &  Willacd,  all  of  San  Frandsoo,  tor  re- 
spondent 

SLOSS,  J.  This  action  was  brought 
against  W.  Y.  Loaiza  and  Dolores  Loaiza, 
brother  and  sister,  to  recover  a  balance  of 
$465.30  claimed  to  be  due  to  N.  Gray  &  Co, 
a  corporation,  plaintlfTs  assignor,  for  ma- 
terials fnrnished  and  services  rendered  in 
connection  with  the  funeral  of  a  deceased 
brother  of  the  defendants.  The  total  amount 
of  the  bill  was  $615.30.  The  arrangements 
for  the  funeral  were  made  by  W.  Y.  Loaiza, 
who  Acted  for  himself  and  bis  sister,  Dolores. 
Tbe  sister  had  authorized  him  so  to  do,  stat- 
ing that  she  would  pay  all  of  the  diarge 
over  1150.  These  facts  were  communicated 
to  N.  Gray  &  (To  at  the  time  the  order  was 
given.  Subsequently  W.  Y.  Loalsa  paid  $150 
on  account  of  the  diarge.  The  court  gave 
Judgment  against  the  defendant  Dolores  for 
the  balance  of  $460.30,  and  she  takes  this  ap- 
peal 

By  her  answer  the  appellant  pleaded  the 
bar  of  section  339,  subd.  1,  of  the  Code  of 
Civil  Procedure.  The  only  question  is  wheth- 
er the  court's  finding  against  this  plea  ir 
sustained  by  the  evidence. 

More  than  two  years  elapsed  between  the 
accrual  of  the  liability  and  the  commence- 
ment of  the  action.  The  contract  was  not  in 
writing,  and  the  action  was  therefore  barred 
unless  it  may  be  viewed-  as  governed  by  sub- 
division 2  of  section  337.  Before  its  recent 
amendment  (Stats.  1917,  p.  299),  that  subdi- 
vision fixed  a  four-year  period  of  limita- 
tion for  actions  "to  recover  a  balanqp  due 
npon  a  mutual,  open,  and  current  account 
or  upon  an  open  book  account"  The  view 
of  the  court  below  was  that  the  action  was 
one  upon  an  open  book  account 

[1]  About  the  time  of  the  rendition  ot 
the  services,  N.  Gray  &  Co.  made  an  entry 
of  the  agreed  amount  in  a  book  designated 
as  "Fiineral  Record."  The  charge  was  made 
against  W.  Y.  Loaiza,  and  the  subsequent 
payments  made  by  him  were  credited  on  thte 
account  Appellant's  name  did  not  appear  in 
any  form  on  the  books  of  plaintiff's  assignor. 
The  briefs  discuss  at  some  length  the  ques- 
tion whether  entries  so  made  constitute  an 
open  book  account  We  need  not  go  into 
this,  since  we  are  satisfied  that  so  fi^r  as 
the  appellant  is  concerned,  the  action  cannot 
be  regarded  as  one  upon  a  book  account  at 
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BlL  A  book  aoooant  Is  defiood  as  a  "detailed 
statement,  kept  in  a  book,  in  tbe  nature  t>t 
debit  and  credit,  arising  out  of  contract  or 
some  fiduciary  rdatlon."  1  O.  J.  597.  A 
necessary  element  is  tliat  the  tx>ok  sliall 
show  against  whom  and  in  whose  favor  the 
charges  are  mad&  1  0.  J.  588.  We  do  not 
see  how  bo<A:  entries  of  cliarges  against,  and 
credits  in  favor  of,  A.  alone  can  be  said  to 
constitute  a  book  account  against  B.  within 
the  meaning,  at  least,  of  section  337.  It  may 
fairly  be  assumed  that  the  idea  underly- 
ing the  enactment  of  both  subdivisions  of 
this  section  was  that  a  longer  period  Of 
limitation  might  well  be  allowed  where  the 
existence  of  the  claim  sued  upon  was  sup- 
ported by  some  kind  of  written  evidence. 
.Where,  on  the  other  hand,  the  establishmient 
of  the  contract  rests  on  oral  testimony  only, 
the  law  requires  tbe  action  to  be  brought 
before  the  lapse  of  time  may  prevent  the  pro- 
duction of  witnesses,  or  impair  their  memor- 
ies. If  thla  view  be  correct,  the  action 
against  Dolores  must  be  regarded  as  one 
upon  an  oral  contract,  and  not  one  upon,  a 
book  account  There  is  no  account  or  other 
writing  whidi  in  any  w^  indicates  her  lia- 
bility. To  connect  her  with  the  transactions 
at  all,  resort  must  be  had  to  parol  testimony. 
PedEdpns  from  other  Jurisdictions  are  cited 
in  tbe  briefs  on  both  sides.  But  these  cases 
deal  with  an  entirely  different  -subject-matter, 
and  they  throw  no  light  on  the  question  be- 
fore us. 

'    We  concludei  thereforey  that  the  evidaice 
doeq  not  support  the  finding  agalust  tbe^e- 
fondant's  plea  that  the  action  was  barred. 
The  Judgment  is  reversed. 

We  concur:  ANGELLOTTI,  C.  J, ;  SHAW, 
J.;   MELVIN,  J.;    WILBUR,  J. 

RICHARDS,  Judge  pro  tem.  I  dissent: 
The  facts  of  the  case  are  correcOy  set  forth 
in  the  main  opinion.  In  our  view,  however, 
the  only  question  in  the  case  is  as  to  whether 
the  entries  made  in  the  books  of  the  plain- 
tiff's assignor  constitute  an  open  book  ac- 
count as  to  the  defendant  Dolores  Loaiza. 

The  account  sued  upon  has  all  the  elements 
of  a  book  account  according  to  the  deilnltion 
of  that  term.  It  was  entered  in  a  book.  It 
was  a  detailed  statement  in  the  nature  of 
debit  and  credit,  arising  out  of  a  contract 
It  contained  the  names  of  a  creditor  and 
debtor.  So  far  as  the  defendant  W.  Y.  Loal- 
za  is  concerned,  it  is  undeniable  that  it  was 
a  book  account;  and,  since  W.  Y.  Loaiza 
made  payments  which  from  time  to  time 
were  credited  upon  it  it  was  as  to  him  an  4^>en 
book  account.  Mercantile  Trust  Co.  v.  Doe, 
26  CaL  App.  246,  146  Pac  692.  Was  it  also 
a  book  account  as  to  his  sister  Dolores  Loai- 
za? The  evidence  showing  the  authorization 
of  W.  Y.  Loaiza  as  the  agent  of  Dolores 
Loaiza  to  incur  the  indebtedness  and  hence, 
of  necQBslty,  to  create  the  account  is  undis- 
puted,    la  ordering  the  goods  in  question 


W.  Y.  Loaiza  acted  in  the  dual  capacity  ot 
a  priodpal  and  of  agent  for  hia  sister. 
Dolores  Loaiza  and  was  so  understood  to  he 
acting  by  tbe  creditor  at  the  time  of  the 
creation  of  the  account  This  being  so,  hia 
name  upon  the  creditor's  books  represents 
both  his  prindpolsblp  and  bis  agency,  aa 
fully  as  though  the  name  of  his  principal  had 
been  inserted.  The  authorities  are  in  practt 
cal  uniformiity  upon  the  proposition  that  an 
action  may  be  brought  against  tbe  principal 
ufon  an  account  for  goods  charged  upon  tho 
books  of  a  creditor  to  the  agent,  and  that 
iu  this  respect  book  accounts  and  simple  con- 
tracts in  writing,  made  in  the  name  of  an 
agent  stand  upon  the  same  footing.  1  Uecb 
em  on  Agency,  g  1424 ;  2  Mechem  on  Agency. 
§  2C65;  Clark  &  Skyles  on  Agency,  f  458. 
In  Mechem  on  Agency.  {  2055,  supra,  it  la 
stated  tha't: 

"The  cases  are  very  iinmerotis  in  wlilcb  or- 
ders, proposals  and  Inforifial  contracts,  of  all 
Mnds,  though  nominally  in  the  name  of  tbe 
agent,  are  really  an  account  of  the  principal 
Id  such  cases  the  principal  ia  liable,  and  he  SMy 
also  sue."  " 

In  dark  &  skyles  on  Agency,  {  '458,  it  k. 
stated  to  be  the  rule  that  a  principal  may  b^ 
sued  on  a  contract  made  in  the  name  of  his 
agent,  and  that  this  rule  applies  not  only  to 
oral  contracts,  but  to  all  simple  contracts  in 
writing,  and  parol  evidence  is  admissible  to 
show  that  a  person,  executing  a  written  con- 
tract in  his  own  name,  did  so  in  fact  as  the 
agent  of  an  undisclosed  prindpaL  Tlie  text 
of  the  foregoing  authorities  is  founded  in 
part  upon  the  following  cases,  in  each  of 
which  the  action  was  against  the  principal 
upon  an  account  standlhg  in  the  name  of  the 
agent:  Meeker  t.  Claghorn,  44  N.  Y.  349; 
Foster  v.  Persch,'68  N.  Y.  400;  Dyer  v. 
Swift  154  Mass.  159,  28  N!  B.  8;  Gardner  v. 
Bean,  124  Mass.  347;  Lyon  r.  Chamtierlaln, 
41  Mich.  119,  1  ii.  W.  983 ;  Byington  v.  Simp- 
son, 134  Mass.  169,  45  Am.  Rep.  314.  In  the 
case  last  above  cited,  which  was  an  action  to 
recover  a  balance  due  upon  a  building  con- 
tract in  the  name  of  an  agent  the  court 
says: 

"That  a  ijarty  not  mentioned  in  a  simple  con" 
tract  in  writing  may  be  charged  as  a  principal 
upon  oral  evidence  even  where  the  writing  gives 
no  indication  of  an  intent  to  bind  any  other 
person  than  the  signer  is  as  well  settled  as  any 
part  of  the  law  of  evidence." 

In  an  action  either  upon  a  book  account  or 
upon  a  written  contract  the  book  in  the  one 
case,  and  the  writing  In  the  other,  are  mere- 
ly the  evidence  of  the  transaction,  and  no 
distinction  can  be  drawn  as  to  their  admissi- 
bility in  evidence  when  tbe  fact  of  the  agency 
is  shown.  Had  this  action  been  brought 
within  the  period  of  the  two-year  limitation, 
to  recover  upon  the  original  account  there 
would  seem  to  be  no  question  upon  the 
strength  of  the  foregoing  authorities  as  to 
the  right  of  the  creditor  to  recover  against 
Dolores  Loaiza  upon  this  account  standing 
as  It  did' in  the  name  of  her  agent,  W.  X, 
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Loaiza,  after  proof  of  bla  asency.  This  ac- 
tion, howerer,  was  brought  to  recover  a  bal- 
ance due  upon  said  account  after  the  two- 
year  period  of  limitation  for  actions  ui>on 
simple  accounts  had  expired.  The  defense  of 
Dolores  Loalza  Is  the  statute  of  limitations. 
The  respondent's  answer  to  this  defense  Is 
that  the  account  had  become  an  open  hoaHi. 
acconnt  by  reason  of  payments  made  there- 
Mi  by  W.  Y.  Loalza  prior  to  the  commence- 
ment of  this  action,  and  hence  that,  this  ac- 
tion being  one  to  recover  the  balance  due 
upon  an  open  book  account,  the  period  as  to 
It  Is  four  years,  as  provided  In  subdivision  2 
of  section  337  of  the  Code  of  Civil  Procedure, 
as  said  section  and  subdivision  read  at  the 
time  this  action  was  begun.  It  must  be  ad- 
mitted that  this  action  has  become  an  open 
book  acconnt  as  to  W.  Y.  Loalza,  by  virtue  of 
his  payments  thereon.  Mercantile  Trust  Co. 
v.  Doe,  supra.  Why  has  it  not  also  become 
an  open  book  account  as  to  his  principal, 
Dolores  Loalza,  for  a  like  reason?  The  same 
reasons  and  the  same  authorities  which 
would  render  this  a  book  account  against 
Dolores  Loalza,  nnder  the  name  of  her  agent, 
W.  Y.  Loalza,  would  render  it  an  open  book 
account  against  her,  tf  by  the  payments  there- 
on It  had  become  an  open  book  account 
against  him.  It  la  true  the  payments  were 
not  made  by  her,  but  they  were  made  by  her 
coprlnclpal  upon  this  account,  and  were  made 
for  her  benefit  and  in  order  to  reduce,  as 
they  did  reduce,  the  amount  of  her  liability 
thereon.  Having  thus  received  the  full  bene- 
fit of  these  payments  made  by  her  coprlncl- 
pal, who  was  also  her  agent  upon  this  ac- 
connt, and  which -had  the  effect  of  keeping 
the  account  open  as  to  him,  is  she  In  a  posi- 
tion to  claim  that  it  was  closed  as  to  her  so 
as  to  entitle  her  to  plead  the  two-year  limita- 
tion as  her  sole  defense  to  this  action? 
There  would  seem  to  be  neither  reason  nor 
justice  behind  such  a  contention. 
.   The  Judgment  should  be  affirmed. 

I  jconcur:   VICTOR  E.  SHAW,  Judge  pro 
tem. 

(177  Cal.  540) 

NORTHWESTERN  MUT.  LIFE  INS.  CO.  v. 
ROBERTS,  State  Treasurer. 

MASSACHUSETTS  MUT.  LIFE  INS.  CO.  v. 
SAME. 

(S.  F.  7586.) 

(Supreme  Court  of  California.    Feb.  18,  1918. 

Rehearhig  Denied  March  18,  1918.) 
1.  Taxatio.v  €=»137— Pbopebty  Exkhft— Rb- 

TUBKKD   PRKMICMS— "EVKBT." 

Const  art.  13,  $  14,  subd.  "b,"  providing 
that  "every  insurance  company  or  aasociation 
dobig  business  in  this  state  shall  annually  pay 
the  state  a  tai  of  one  and  a  half  per  cent,  upon 
the  amount  of  the  jsross  premiums  received  upon 
its  business  done  in  this  state  less  return  pre- 
miums and  reinsurance  in  companies  or  asso- 
ciations authorized  to  do  business  in  this  state," 


imposes  a  tax  upon  "every"  insurance  company 
or  association,  whether  a  stock  or  mutnal  con- 
cern, doing  bnsinesa  within  the  state. 

[Eid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Every.] 

2.  Taxation  «=>140  —  PBOPEarf  Exxicft  — 
"Rktubn  PBEjamfs." 

In  Const  art  13,  f  14,  sabd.  '%."  imposing 
a  tax  upon  the  gross  premiums  of  every  insur- 
ance company  or  association  doing  business  in 
the  state,  less  "return  premiums,  the  quoted 
words  must  be  confined  to  that  portion  of  the 
premium  which  has  been  unearned  and  which 
insured  has  the  legal  right  to  have  returned. 

3.  Taxation  i@=»140  —  Pbopbbtt  Exempt  — 
"RHfruRN  PsEinuMs." 

The  excess  of  income  over  cost  of  insurance, 
which  does  not  merely  represent  the  excess  of 
premiums  over  cost  of  insurance,  but  income 
from  forfeitures,  lapses,  etc.,  paid  by  mutual 
benefit  life  insurance  companies  to  members  as 
dividends,  cannot  be  deemed  "return  premiums" 
within  Const  art  13,  |  14,  subd.  "b,"  exempt- 
ing such  premiums  from  taxation. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  James 
M.  Seawell,  Judge. 

Consolidated  actions  by  the  Northwestern 
Mutual  Life  Insurance  Company  and  by  the 
Massacbasetts  Mutual  Life  Insurance  Com- 
pany against  E.  D.  Roberts,  as  State  Treas- 
urer. Judgments  for  defendant,  and  plaln- 
tiffs  appeal.    Affirmed. 

David  L.  Levy,  Walter  Shelton,  and  Camp- 
bell, Weaver,  Shelton  &  Levy,  all  of  San 
Francisco,  for  appellants.  U.  S.  Webb,  Atty. 
Gen.  (John  W.  Stetson,  of  Oakland,  of  coun- 
sel), tor  respondent. 


RICHARDS,  Judge  pro  tem.  These  are 
appeals  from  judgments  rendered  in  favor 
of  the  defendant  The  cases  were  consoli- 
dated upon  the  trial  and  upon  appeal,  being 
identical  as  to  the  legal  principles  Involved. 
These  actions  were  brought  against  the  de- 
fendant as  treasurer  of  the  state  of  Cali- 
fornia to  recover  certain  taxes  paid  by  each 
of  said  plaintiffs  under  protest,  which  said 
taxes  it  was  claimed  by  each  of  said  plain- 
tiffs had  been  illegally  assessed  and  levied 
by  the  state  board  of  equalization,  and  ille- 
^Uly  collected  by  the  defendant  as  state 
treasurer.  The  plaintiffs  are  each  mutual 
benefit  Insurance  companies.  The  particular 
taxes  claimed  by  them  to  have  been  illegally 
assessed  and  unlawfully  collected  were  as- 
sessed, levied,  and  collected  in  pursuance  of 
arUcle  13,  {  14,  subd.  "b,"  of  the  Constitution 
of  CaUfornia  as  amended  in  the  year  1910, 
so  as  to  include  said  subdivision,  which  reads 
in  part  as  follows: 

"Every  insurance  company  or  association  dor 
ing  business  in  this  state  shall  annually  pay  to 
the  state  a  tax  of  one  and  a  half  per  cent  up- 
on the  amount  of  the  gross  premiums  received 
upon  its  business  done  in  this  state,  less  re- 
turn premiums  and  reinsurance  in  companies  or 
associations  authorized  to  do  business  in  this 
state." 

The  single  question  Involved  in  these  ap- 
peals turns  upon  the  construction  to  be  giv- 
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en  to  the  pbrase  "return  premiums"  as  used 
in  the  provision  of  the  Constitution  above 
quoted.  The  contention  of  the  plaintiffs  in 
both  of  these  cases  is  that  this  phrase  must 
be  given  a  eonstructlon  which  will  be  broad 
enough  to  Include  those  sums  which  mutual 
benefit  Insurance  companies  annually  i>ay  to 
their  insured  membership  in  the  form  of 
what  has  heretofore  been  known  as  "divi- 
dends," but  which,  according  to  the  plain- 
tUTs'  contention,  is  none  other  than  the  ex- 
cess of  premiums  above  the  actual  cost  of 
Insurance  which  has  been  prudentlally  col- 
lected from  their  membership  In  order  to 
provide  against  contingent  or  possible  loss 
during  the  year,  and  which,  not  having  been 
needed  or  used  for  such  purposes,  is  return- 
ed to  them,  and  hence,  under  the  construc- 
tion of  this  phrase  in  the  subdivision  of  the 
Constitution  under  review  for  which  the 
plaintiffB  contend,  is  returned  premiums, 
and  as  such  not  subject  to  taxation.  Turn- 
ing to  the  subdivision  of  the  Constitution 
above  quoted  in  which  this  phrase  occurs, 
there  are  several  observations  regarding  its 
general  language  which  may  serve  to  clarify 
this  discussion. 

[1]  In  the  first  place  It  la  to  be  noted  that 
this  provision  of  the  Constitution  has  for  its 
purpose  an  increase  in  the  revenues  of  the 
state  by  the  imposition  of  a  tax  upon  every 
Insurance  company  or  association  doing  busi- 
ness within  It.  It  is  made  to  apply  equally 
to  fire  insurance  comi>anles  or  associations 
and  to  life  Insurance  companies  or  associa- 
tions, and  to  each  of  these,  whether  the  par- 
ticular insurance  company  or  association,  ei- 
ther fire  or  life,  is  doing  business  as  a  stock 
concern,  dividing  Its  profits  periodically 
among  its  members,  regardless  of  whether 
these  are  also  Insured  in  It,  or  is  doing  busi- 
ness as  a  mutual  concern,  dividing  its  ex- 
cess periodically  among  the  body  of  its  in- 
sured membership.  The  foregoing  consider- 
ation is  important  in  determining  the  con- 
struction to  be  placed  upon  the  particular 
clauses  of  the  Constitution  under  review, 
since  it  could  not  be  seriously  contended  that 
the  framers  of  this  constitutional  amend- 
ment had  in  mind  one  definition  of  the 
meaning  of  the  clause  in  question  in  its  ap- 
plication to  one  of  the  foregoing  kinds  of  in- 
surance companies  or  associations  and  quite 
a  different  meaning  as  applied  to  another. 
In  other  words,  the  interpretation  to  be  put 
upon  this  phrase  must  be  one  applicable  in- 
differently to  each  and  to  all  of  the  general 
class  of  Institutions  subject  to  this  form  of 
taxation. 

Proceeding  from  this  point.  It  next  be- 
comes Important  to  Inquire  whether  the 
phrase  "return  premiums"  had  taken  on  a 
particular  or  technical  significance  in  rela- 
tion to  any  classes  of  insurance  concerns  in- 
cluded within  the  general  terms  of  this 
amendment  prior  to  the  time  ot  its  adoption. 
As  to  this  question  there  Is  no  dispute  among 
the  parties  to  these  proceedings,  for  It  is 


conceded  that  in  so  far  as  the  phrase  "re- 
turn premiums"  had  relation  to  fire  insur- 
ance companies  or  associations  doing  busi- 
ness as  stock  concerns,  and  also  in  a  more 
limited  degree  to  life  insurance  companies 
or  associations  of  the  same  character,  the 
phrase  "return  premiums"  bad  acquired  a 
limited  and  technical  significance,  not  only 
in  this  state,  but  generally  in  the  insurance 
world,  which  meaning  had  become  so  defi- 
nitely fixed  as  to  have  found  a  place  in  the 
law  dictionaries  and  in  the  recognized  text- 
books upon  fire  and  life  insurance.  la 
Black's  Law  Dictionary  the  phrase  is  listed 
and  is  defined  to  mean: 

"The  repayment  of  the  whole  or  a  ratable 
part  of  the  premium  paid  for  a  policy  of  in- 
surance upon  the  cancellation  of  the  contract 
before  the  time  fixed  for  its  expiration." 

In  Bouvier's  Lew  Dictionary  the  phrase  la 
also  found  and  is  similarly  deOned.  In 
Joyce  on  Insurance  and  also  In  Elliott  on  In- 
surance— the  two  main  modern  text-books 
on  this  branch  of  the  law — there  are  to-be 
found  in  each  an  entire  subdivision  devoted 
to  the  subject  of  "return  of  premiums  and 
assessments,"  in  which  these  terms  are  giv- 
en application  to  cases  wherein  the  risk  has 
not  attached,  or  where  the  policy  is  void,  or 
has  been  Issued  through  a  mistake  of  law  or 
fact,  or  has  been  procured  through  fraud 
and  the  like,  and  wherein  the  use  of  the 
phrase  is  limited  to  the  class  of  cases  above 
enumerated.  Joyce  on  Ins.  c.  35;  Elliott  on 
Ins.  {  29d.  See,  also,  Dawson's  Elements  of 
Life  Ins.  p.  166.  Nowhere,  tn  fact,  so  far 
as  the  Industry  of  counsel  in  the  search  for 
precedents  have  gone,  or  as  our  own  inde- 
pendent research  has  extended,  had  the 
phrase  "return  premium"  ever  been  given 
In  the  domain  of  either  fire  or  life  insur- 
ance, prior  to  the  enactment  of  the  amend- 
ment to  our  Constitution  under  review,  any 
other  than  the  limited  meaning  in  which, 
that  phrase  has  been  defined  and  discussed 
by  the  law  dictionaries  and  law-writers 
above  referred  to.  And  to  this  statement 
may  be  added  another  and  a  conceded  fact 
by  the  parties  herein,  which  is  that  the 
phrase  "return  premium"  had  never,  prior 
to  the  adoption  of  the  said  amendment  to 
the  Constitution,  been  used  or  employed  by 
mutual  benefit  insurance  companies  or  asso- 
ciations anywhere  In  relation  to  the  excess 
in  the  income  of  these  concerns  distributed 
peidodically  among  their  members.  These 
considerations  become  all  the  more  signifi- 
cant when  we  look  to  the  origin  of  the 
phrase  "return  premium"  in  its  relation  to 
our  California  law.  As  early  as  1862  the 
Legislature  passed  a  statute  Imposing  a  tax 
upon  foreign  insurance  companies  and  their 
agencies  doing  business  in  California.  Stats, 
of  CaL  1862,  p.  243.  By  the  terms  of  this 
act  an  annual  statement  was  required  from 
the  office  or  agency  of  every  insurance  com- 
pany to  be  filed  with  the  treasurer  of  the 
county  in  which  such  office  or  agency  was 
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located,  exhibiting  the  grosa  amount  of  pre- 
miums collected  by  each,  less  the  gross 
amount  of  "return  premiums."  The  act  fur- 
ther provided  for  a  tax  of  2  per  cent  on  the 
amount  of  gross  premiums  so  reported  after 
deducting  "return  premiums"  upon  all  fire, 
marine,  and  inland  risks,  and  a  tax  of  1  per 
cent,  on  the  amount  of  premiums  collected 
from  life  risks.  In  1903  (St  1903,  p.  359), 
the  substance  of  this  early  statute  was  car- 
ried into  the  Political  Code,  with  the  excep- 
tion that  its  application  was  expressly  lim- 
ited to  flre  insurance  companies.  It  is  to  be 
noted,  however,  that  the  precise  language 
of  the  present  constitutiooal  amendment  is 
to  be  found  in  this  section  of  the  Political 
Code,  thus  indicating  the  source  from  which 
the  framers  of  the  amendment  derived  its 
phraseology.  PoL  Code,  |  622a.  This  sec- 
tion of  the  Code  was  amended  in  1905  (St 
1905,  p.  136),  and  again  in  1907  (St  1007,  p. 
162),  bnt  its  phrasing  in  respect  to  the  point 
in  question  remained  the  same.  In  the 
meantime  the  Civil  Ck>de  had  been  dealing 
with  the  same  subject  In  the  year  1872,  ar- 
ticle VIII,  title  XI  was  enacted  in  that 
Code,  in  which  article  occur  a  number  of 
sections  treating  of  the  subject  of  return  of 
premiums,  wherein  are  set  forth  the  several 
conditions  under  which  a  return  of  premium 
may  be  bad  and  may  be  mforced  by  the  in- 
sured. These  include  cases  where  no  part 
of  the  interest  of  the  insured  in  the  thing 
insured  is  exposed  to  the  perils  insured 
against  or  where  the  policy  has  been  sur- 
rendered before  its  time  expires,  or  where 
the  contract  of  insurance  is  voidable  for 
fraud,  or  where  there  is  an  overlnsurance  by 
several  insurers.  Civ.  Code,  Sf  2616  to  2622, 
Inclusive  The  use  of  the  phrase  is  thus 
found  to  be  limited  in  the  Civil  Code  to 
practically  the  same  meaning  embraced  in 
Its  definition  by  the  dictionaries  and  text- 
writers  already  referred  to.  Such  was  the 
state  of  the  law  and  such  was  the  limited 
meaning  attributed  with  practical  unanimi- 
ty to  the  term  "return  premiums"  at  the 
time  the  amendment  to  the  Constitution  un- 
der review  was  framed  by  the  Legislature 
and  adopted  by  the  people  of  California. 

[2]  Without  doubt  its  use  in  defining  a  cer- 
tain portion  of  the  gross  premiums  of  insur- 
ance companies  to  be  excepted  from  the  tax- 
es imposed  by  the  amendment  might  have 
been  Umited  by  express  terms  to  life  or  fire 
Insurance  companies  or  associations  doing 
business  as  stock  concerns,  or  such  meaning 
might  have  been  in  the  same  manner  extend- 
ed so  as  to  include  the  cases  of  income  over 
the  cost  of  Insurance  which  mutual  b«ieflt 
companies  or  associations  are  wont  to  dis- 
tribute among  their  membership ;  but,  in  the 
absence  of  such  a  dlfTerentiation,  we  are  con- 
strained by  rules  of  Interpretation,  too  well 
known  to  require  recital,  to  the  giving  to 
the  phrase  "return  premiums,"  as  used  gen- 
erally in  this  clause  of  the  amendment  to  the 
Constitution,  the  one  and  only  meaning  v^ich 


had  beat  universally  assigned  to  It  for  a 
long  time  prior  to  the  date  of  the  adoption 
of  said  amendment  and  which  it  bore  by  gen- 
eral acceptance  at  that  time.  Its  meaning 
and  application  as  thus  interpreted  must  be 
confined  to  that  portion  of  the  premium  of 
all  insurance  companies  or  associations  af- 
fected by  the  amendment  which  has,  for  the 
reasons  above  referred  to,  been  unearned,  and 
to  the  retnrn  of  which  the  insured  has  a 
right  enforceable  at  law.  It  is  clear  that  as 
to  such  portions  of  the  gross  premiums  of 
insurance  companies  or  associations  as  they 
are,  for  the  reasons  stated,  not  lawfully  en- 
titled to  retain,  no  tax  should  be  levied,  and 
that  it  is  to  slich  portions  of  their  premiums 
as  they  are  thus  lawfully  bound  to  return 
that  the  exemption  in  this  constltuti9nal 
amendment  was  intended  to  apply. 

[$]  It  is,  however,  strennously  and  elabo- 
rately argued  on  behalf  of  the  appellants 
herein  that  they  and  each  of  them  come 
strictly  within  the  class  of  mutual  benefit 
insurance  companies  or  associations  the  plan 
and  purpose  of  which  is  to  furnish  insurance 
to  the  body  of  their  membership  at  cost,  and 
not  to  make  a  profit  out  of  the  business  done, 
nor  to  accumulate  any  sum  which  would  be 
distributable  as  dividends  in  the  usual  and 
ordinary  acceptation  of  that  term;  that  the 
amount  of  premiums  periodically  collected 
from  their  membership  is  only  Increased 
above  the  bare  cost  of  Insurance  in  order  to 
protect  them  and  their  members  against  such 
unforeseen  contingencies  or  extraordinary 
outlays  as  might  arise  during  any  year ;  and 
that  when  these  do  not  occur  the  excess 
above  the  ascertained  cost  of  Insurance  Is  re- 
turned to  their  membership  under  the  name 
or  form  of  dividends,  but  that  it  constitute* 
in  fact  a  return  of  the  excess  of  premiums 
collected,  and  hence  should  be  included  In 
the  exemption  provided  for  in  the  Constita> 
tion.  The  argument  is  si>eciains,  and  were  It 
founded  entirely  in  fact  la  one  which  might 
well  be  presented  to  the  Legislature  -or  the 
people  in  an  effort  to  efFect  a  change  in  the 
phraseology  of  the  constitutional  amendment 
under  review,  but  it  cannot  be  availed  of  to 
procure  from  the  courts  another  and  differ- 
ent interpretation  o^  a  phrase  which  haa 
been  found  to  have  had  by  universal  usage 
a  more  restricted  meaning  at  the  time  it  was 
engrafted  upon  the  law.  Besides,  it  is  by 
no  means  conceded  by  the  respondent  that 
the  argument  is  founded  in  fact,  for,  while 
it  may  be  admitted  that  mutual  Insurance 
companies  or  associations  are  theoretically 
committed  to  the  policy  of  providing  iilsur- 
ance  to  their  members  at  cost,  and  of  theo- 
retically returning  to  them  the  excess  of  pre- 
miums prudentially  collected  for  the  purpose 
of  taking  care  of  unforeseen  contingencies, 
the  truth  is  that  the  so-called  dividends 
which  these  institutions  periodically  distrib- 
ute among  their  members,  and  which  we  are 
urged  herein  to  define  as  "return  premiums," 
do  not  actually  reinresent  the  outworking  of 
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these  theories,  and  are  not  in  fact  limited  to 
such  excess,  and  do  not.  In  practical  effect, 
result  In  a  return  to  the  memberahlp  of  these 
Institutions  the  actual  excess  in  prautoms 
■alwTe  the  cost  to  each  of  Iiis  insurance.  Ac- 
cording to  the  evidence  presented  in  these 
cases,  mutual  benefit  Insurance  companies  or 
associations  hare  other  sources  of  Income 
than  that  of  premiums.  They  derive  certain 
Incomes  from  forfeitures,  surrenders,  and 
lapses;  also  from  the  Increase  in  the  value 
of  investments  in  securities  or  in  lands,  and 
from  rents  and  Interest  on  Investments  and 
loans,  and  from  annuities.  These  are  inter- 
mingled with  premiums  received  in  the  gen- 
eral calculations  of  the  eamlngrs  of  the  instl- 
tntlon,  and  out  of  the  funds  thus  accumulat- 
ed there  are  paid  the  overhead  expenses,  the 
sums  falling  due  on  policies,  the  amounts  to 
he  set  aside  as  reserve,  etc.  From  this  ac- 
cumulation derived  from  these  various  sourc- 
es is  also  paid  periodically  to  Its-  members 
such  an  amount  as  the  business  of  the  insti- 
tution Jnstifles,  In  the  form  of  what,  prior  to 
the  adoption  of  the  constitutional  amend- 
ment in  question,  was  known  and  defined  as 
dividends,  but  which  is  now  sought  to  be  des- 
ignated as  "return  premiums."  A  considera- 
tion of  the  sources  of  the  funds  thus  distrib- 
uted discloses  that  these  cannot,  by  any  re- 
finement of  bookkeeping  or  of  reasoning  be 
made  -to  represent  either  the  actual  excess 
over  cost  of  insurance  paid  by  the  member- 
ship of  these  institutions,  nor  the  actual  re- 
turn to  each  member  of  his  excess  of  pre- 
mium over  the  coat  of  insurance  to  him. 

Aside,  therefore,  from  the  conclusion  which 
we  have  felt  impelled  to  draw  as  to  the 
meaning  of  the  phrase  "return  premiums," 
derived  from  its  previous  use,  we  thus  dis- 
cover that  the  amounts  periodically  distrib- 
uted by  these  institutions  amcHig  their  mem- 
bership in  the  form  of  dividends  cannot  be 
deemed  "return  premiums"  when  considered 
either  frtHn  the  viewpoint  of  the  variety  of 
sources  from  which  they  are  derived  nor  from 
that  of  the  conceded  fact  that  they  do  not 
r^resent  as  to  each  member  of  the  Institu- 
tion the  excess  of  premium  over  cost  of  in- 
surance whidx  he  has  actually  paid.  In  this 
connection  it  may  be  noted,  as  having  a  more 
or  less  Important  bearing  upon  this  phase  of 
the  discussion,  that  there  is  no  agreement, 
either  express  or  implied,  between  the  pre- 
mium payer  and  the  mutual  benefit  company 
or  association  of  which  he  is  a  member,  to 
the  efCect  that  he  shall  have  insurance  at 
cost,  or  that  he  shall  have  any  enforceable 
right  to  receive  or  recover  any  amount  in  the 
form  of  a  return  premium  or  otherwise  cor- 
responding to  the  excess  which  he  has  paid  In 
premiums  over  the  cost  of  insurance;  The 
amount  of  premium  to  be  paid  by  eaA  mem- 
ber is  fixed  by  a  consideration  of  the  busi- 
ness principles  governing  successful  insu)> 
■ance  companies  or  associations  whether  they 
are  stock  or  mutual  benefit  concerns.  The 
premium  once  paid  ia  gone  from  Its  payer 


forever,  unless  It  can  come  back  to  bim  in 
the  form  of  dividends  or  profits  upon  the 
business  of  the  institution  to  which  he  b^ 
longs,  and  in  which  business  the  same  prin- 
ciples of  prudential  management  and  wise 
and  careful  investment  prevail'  as  those  reg- 
ulating insurance  of  every  kind  and  form. 
From  this  viewpoint  the  fact  that  the  pre- 
mium payer  is  or  is  not  also  a  member,  or 
in  that  sense  a  shareholder,  in  the  particular 
form  or  class  of  insurance  company  or  asso- 
ciation with  which  be  has  chosen  to  be  allied, 
ceases  to  l>e  a  matter  of  more  than  minor  con- 
sideration. The  framers  of  the  constitutloB- 
al  amendment  In  question  drew  no  distinc- 
tion between  the  insurance  companies  or  as- 
sociations to  be  affected  by  the  form  of  tax- 
ation it  imposes,  and  evidently,  by  its  gen- 
eral terms,  intended  tliat  the  gross  premiums 
received  by  all  insurance  companies  or  asso- 
ciations indifferently  should  not  be  deleted 
by  dividends  in  the  levy  of  the  state  tax 
thereon.  It  is  to  be  noted  in  this  immediate 
connection  that  the  state  of  Calif omla  is 
unique  among  the  commonwealths  of  this 
country  in  the  phrasing  of  its  laws  relative 
to  the  imposition  of  taxes  upon  Insurance 
companies  or  associations  doing  business 
within  it  No  other  state,  save  one,  lias  ex- 
pressly laid  its  tax  upon  the  gross  premiums 
of  such  institutions,  or  has  in  express  terms 
exempted  from  the  effect  of  such  taxation 
"return  premiums."  As  a  result  of  this  there 
is  a  paucity  of  cases  bearing  directly  or  by 
any  close  analogy  upon  the  question  involv- 
ed in  the  present  controversy.  Counsel  for 
appellants  dte  a  number  of  cases  which  It 
ia  claimed  touch  the  point  at  issue  here. 
Their  chief  reliance  is  upon  the  case  of  Mu- 
tual Benefit  Life  Ins.  Co.  v.  Herold  (D.  C.) 
19S  Fed.  199.  That  was  a  case  involving  a 
construction  of  the  federal  Corporation  Tax 
Act  (Act  Aug.  B,  1909,  c.  6,  36  Stat.  112,  f 
38,  U.  S.  Comp.  St.  Supp.  1911,  p.  946),  by  the 
terms  of  whi<^  a  special  excise  tax  was  to  be 
leveled  upon  all  insurance  Companies  organ- 
ized under  the  laws  of  the  United  States  or 
of  any  state  or  territory  "equivalent  to  one 
per  cent  upon  the  entire  net  income  •  •  • 
received  within  the  year  from  all  sources." 
The  action  was  brought  by  the  plaintiff  to 
recover  from  the  defendant  a  collector  of 
internal  revenue,  certain  taxes  paid  to  lilm 
under  said  statute,  upon  the  contention  that 
certain  dividends  which  It  claimed  represent- 
ed an  excess  of  premiums  collected  from  Its 
members,  and  which  were  accredited  upon 
the  amount  of  premimns  such  members  were 
to  pay  in  the  succeeding  year,  were  not  to  be 
classed  as  "income  received"  by  the  plaintUf 
so  as  to  be  subject  to  such  taxation.  The 
staten^ent  of  facts  in  the  case  assumes  that 
these  dividends  so  applied  were  in  fact  mere- 
ly excess  premiums  previously  collected,  a 
fact  not  conceded  in  the  instant  case,  and 
the  decision  is  predicated  upon  this  assump- 
tion; but,  aside  from  this,  the  distinction 
between  that  case  and  also  the  other  cases 
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which  counsel  dte  as  having  followed  Its 
doctrine,  is  obrioas,  consisting,  as  It  does,  in 
the  quite  different  phrasing  of  the  law  In 
each  case.    We  do  not  regard  this  line  of  cas- 
es relied  upon  by  the  appellants  herein  as 
authority  for  the  construction   which  they 
would  have  us  place  upon  the  peculiar  word- 
ing of  the  constitutional  provision  here  un- 
der review.    The  only  other  state  having  a 
statute  with  the  same  wording  as  that  of  the 
California  law  is  the  state  of  New  Mexico^ 
which,  subsequently  to  the  passage  of  our 
otMistitutional  amendment,  embodied  its  pre- 
cise language  in  an  act  Imposing  taxes  upon 
Insurance  companies  in  that  state.    In  a  case 
arising  under  said  act  the  Supreme  Court  of 
Kew  Mexico,  by  a  decision  of  two  of  its  three 
Justices,  held  that  dividends  of  mutual  ben- 
efit life  insurance  companies  were  to  be  class- 
ed as  return  premiums  and  were  to  be  de- 
ducted as  such  from  the  gross  premiums  of 
such  companies  subject  to  taxation.    life  Ins. 
Co.  V.  Caiaves,  21  N.  M.  264,  153  Pac.  303. 
This  decision  is  based  upon  the  reasoning  of 
the  case  of  the  Mutual  Benefit  Life  Ins.  Co. 
▼.  Herold,  supra,   and   makes   no  reference 
to  the  history  of  the  amendment  to  the  Cali- 
fornia Constitution,  from  which  the  precise 
language  of  the  act  It  assumes  to  construe 
was  obviously  taken.    It  is  sufficient  to  say 
that  we  do  not  regard  this  case  as  controlling 
or  even  persuasive  authority  in  the  decision 
of  the  Instant  case.    It  may  be  said  In  conclu- 
sion that  while  the  authorities  upon  the  gen- 
eral subject  of  taxation  of  the  Incomes  or 
earnings  of  insurance  companies  or  associa- 
tions are  numerous  and  are  quite  conflicting, 
they  depend  so  largely  upon  the  peculiar 
wording  and  dlfferlng.phraseology  of  the  stat- 
utes of  the  several  states,  or  of  the  United 
States,  upon  this  subject,  as  to  render  un- 
profitable an  attempt  to  review  or  harmonize 
them  here.    Prom  what  has  heretofore  been 
stated,  we  are  of  the  opinion  that  the  conten- 
tions of  the  appellants  herein  as  to  the  con- 
struction to  be  placed  upon  the  amendment 
to  the  Constitution  in  question  cannot  be  sus- 
tained. 
The  Judgments  are  affirmed. 

We  concur:  ANGELLOTTI,  C.  X ;  SLOSS, 
X;    VICTOR  B.  SHAW,  Judge  pro  tem. 

on  CaL  BTI)  »=>=■ 

WESb'BRN  UNION  TELEGRAPH  CO.  T. 
COMMERCIAL  PAC.   CABLE  CO, 
(S.  F.  7792.) 

(Supreme  Court  of  California.    Feb.  20,  1918.) 

1.  TTLEOBAFHS  and  TEI.EPH0XES  4=934— DlB- 
CSIUINATIOir. 

Where  a  Pacific  cable  company  with  its 
terminus  in  San  Francisco  had  as  its  chief 
customers  two  telegraph  companies,  its  require- 
ment of  one  telegraph  company  that  to  the 
latter's  messages  received  for  cable  transmis- 
rion  there  be  added  the  words  "via  San  Fran- 
cisco" and  the  date  of  acceptance,  making  four 


or  five  words  In  all,  to  be  paid  for  at  the  regular 
cable  toll  of  $1  per  word',  was  not  a  nccesgary 
or  reasonable  requirement  in  the  conduct  of  its 
business:  such  words  not  being  required  to  be 
added  to  the  cable  messages  of  other  customers, 
including  the  other  telegraph  company. 

2.  Tklkqbaphs  ano  Telephones  €=>34— Dis- 
criminatiow. 

The  discrimination  arising  out  of  the  en- 
forcement of  such  requirement  against  one  tele- 
graph company  alone  was  unjust  and  unlawful; 
its  effect,  in  adding  an  additional  charge  or  toll 
upon  each  cable  message  sent  for  such  company 
of  approximately  $5  a  message,  when  no  sim- 
ilar charge  was  exacted  from  the  other  tele- 
graph company,  being  to  increase  the  latter's 
business  at  the  expense,  amounting  practically 
to  the  exclusion,  of  the  telegraph  company  dis- 
criminated against,  in  relation  to  that  particu- 
lar field. 

3.  Estoppel  <8=99— Equity  «=>6o  (3)— Tkle- 

aRAPHS    AHD     TlXEPHONES    —    DlSCBIMINA- 

Tiosr. 
In  suit  by  telegraph  company  against  cable 
company  to  enjoin  discriminatory  requirement 
of  additional  words  at  toll  rates  on  cable  mes- 
sages received  through  plaintiff,  plaintiff  was 
not  estopped  to  claim  such  discrimination  was 
unreasonable  and  unjust  because  it  had  itself 
been  guilty  of  attempts  to  impose  and  enforce 
similar  requiremmts  as  to  adding  words  and 
tolls  in  the  course  of  its  own  business  through- 
out the  country,  for  the  maxim  that  he  who 
comes  into  equity  must  do  so  with  clean  hands 
has'  reference  to  the  partJcular  transaction  in 
which  relief  is  sought,  and  not  to  the  general 
morals  or  conduct  of  the  plaintiff. 

4.  Teleokaphs  and  Telephones  i8=>67(4)  — 
Loss  OF  Pboftts— Discretion  or  Cohbt. 

In  action  by  telegraph  company  against 
cable  company  for  discrimination  in  charges, 
where  damages  claimed  by  plaintiff  for  shrink- 
age of  its  cable  business  during  the  enforcement 
of  the  discrimination  were  objected  to  as  in- 
volving elements  too  remote  and  speculative  for 
admeasurement,  the  fixing  and  allowance  of 
$1,000  as  damages  for  such  shrinkage  was  not 
an  unreasonable  exercise  of  the  court's  dis- 
cretion, where  some  falling  off  in  plaintiff's 
business  as  a  direct  result  of  the  discrimina- 
tion was  admitted,  and  the  evidence  adduced 
furnished  some  more  or  less  definite  data  from 
which  to  make  the  approximation  on  which  the 
court  based  its  findings  and  judgment  as  to 
such  probable  loss. 

In  Bknk.  Appeal  from  Superior  Court, 
City  and  County  of  San  Frandsw,  X  M.  Sea- 
well,  Judge. 

Action  by  the  Western  Union  Telegraph 
Company  against  the  Commercial  Padflc 
Cable  Company.  From  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Garret  W.  McEnerney  and  Percy  E.  Towne, 
both  of  San  Francisco  (Wm.  W.  Cook,  of  New 
York  City,  of  counsel),  for  appellant  Bever- 
ly L.  Hodghead,  of  San  Francisco  (Albert 
T.  Benedict,  of  New  lork  City,  of  counsel), 
for  respondent. 

RICHARDS,  Judge  pro  tem.  This  is  an 
appeal  from  a  Judgment  In  favor  of  plaintiff 
in  an  action  to  have  established  that  certain 
charges  and  tolls  exacted  by  the  defendant 
from  the  plaintiff  for  the  transmission  of  its 
messages  over  the  Pacific  cable  to  Oriental 
points  are  discriminatory  and  excessive,  and 
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to  have  the  defendant  enjoined  from  the  Im- 
position and  exaction  of  such  charges  and 
tolls,  and  to  recover  damages  for  Injuries 
alleged  to  have  been  sustained  by  the  plain- 
tiff through  such  demand  and  exaction.  The 
main  facts  of  the  case  are  not  the  subject 
of  much  controversy,  though  the  conclusions 
drawn  from  them  by  the  respective  parties  to 
the  action  are  widely  divergent.  The  de- 
fendant. Commercial  Pacific  Cable  Company, 
Is  the  ovraer  of  the  Pacific  Ocean  cable  hav- 
ing Its  American  terminus  at  San  Francisco 
and  extending  by  way  of  Hawaii  to  the  prin- 
cipal ports  In  China,  Japan,  and  the  Philip- 
pine Islands.  This  cable  was  constructed  In 
1902,  and  was  put  Into  operation  In  the  fol- 
lowing year.  The  American  business  trans- 
mitted over  It  westward  originates,  in  all 
parts  of  the  United  States  where  there  are 
telegraph  offices,  and  Is  transferred  to  the 
cable  wires  at  San  Francisco.  The  two  prin- 
cipal suppliers  of  business  In  the  way  of  ca- 
blegrams to  the  defendant  have  from  the  in- 
ception of  the  operation  of  its  cable  been  the 
plaintiff.  Western  Union  Telegraph  Company, 
and  the  Postal  Telegraph  Cable  Company. 
These  two  companies  have  oflSces  scattered 
generally  throughout  the  United  States,  and 
are  not  only  competitors  in  the  business  of  lo- 
cal telegraphy,  but  are  also  competitors  and 
rivals  in  the  business  of  receiving  and  for- 
warding messages  for  trans-Pacific  telegra- 
phy by  the  defendant's  cable  lines.  This 
latter  competition  and  rivalry  began  when 
the  defendant's  cable  was  opened  for  opera- 
tion in  1903,  and  still  continues.  The  defend- 
ant has  from  the  beginning  charged  a  uni- 
form rate  or  toll  of  $1  per  word  for  mes- 
sages from  San  Francisco  to  the  Orient. 
This  charge  or  toll  is  collected  by  the  tele- 
graph company  receiving  the  message  for 
transmission  at  the  point  of  its  acceptance, 
in  addition  to  its  charge  for  the  local  service 
to  San  Francisco,  and  is  paid  by  the  com- 
pany receiving  it  to  the  defendant  Prior  to 
1908  this  charge  or  toll  was  uniform  In  Ita 
application  to  Its  chief  competing  customers. 
The  defendant,  though  by  the  terms  of  its 
articles  of  incorporation  it  apparently  con- 
templated the  establishment  by  itself  of  a 
system  of  cable  and  telegraph  lines  to  be  own- 
ed by  it  extending  from  the  Orient  eastward 
as  far  as  New  York,  has  never,  In  fact,  con- 
structed or  operated  any  telegraph  lines  to 
the  eastward  of  San  Francisco,  which  latter 
point  has  always  been,  and  still  remains.  Its 
terminal.  In  the  year  1908  the  defendant 
entered  Into  an  arrangement  with  the  Postal 
Telegraph  Cable  Company,  by  which  the  lat- 
ter corporation  agreed  to  construct  and  main- 
tain a  telegraph  line  between  New  Tork  and 
San  Francisco  for  the  transmission  exclusive- 
ly of  cable  messages.  The  result  of  this 
agreement  was  the  establishment  between  the 
defendant  and  the  Postal  Telegraph  Cable 
Company  of  friendly  relations  in  which  the 
Dlaintlff  did  not  sbar&     On  May  23,   1908, 


the  defendant  company  gave  notiop  to  the 

plaintiff  that  thereafter  there  would  be  added 
to  each  of  the  latter's  messages  delivered 
to  defendant  for  transmission  to  the  Orient, 
the  words  "via  San  Francisco,"  together  with 
the  date  of  the  acceptance  of  the  message 
at  San  Francisco,  making  four  or  five  words 
in  all;  and  that  upon  such  added  words  the 
plaintiff  would  be  required  to  pay  the  regular 
charge  or  toll  of  $1  per  word.  The  ^ect  of 
the  enforcement  of  this  requirement  was  to 
add  approximately  $5  to  the  cost  of  each 
cablegram  delivered  by  the  plaintiff  to  the 
defendant  for  transmission  by  its  cable  to 
Oriental  points.  A  like  addition  of  these 
words  was  not  required  by  the  defendant 
from  the  Postal  Telegraph  Cable  Company, 
nor  were  they  added  to  its  messages,  nor  was 
a  like  charge  or  toll  exacted  by  defendant 
from  it.  The  direct  result  of  the  enforcement 
of  this  rule  against  the  plaintiff  was  an  in- 
crease in  the  cost  of  cable  messages  accepted 
by  plaintiff  for  transmission  to  the  Orient 
over  the  defendant's  cable  to  the  extent  of 
sucn  added  charge  or  toll  over  that  required 
to  be  paid  for  a  like  service  by  its  competitor 
and  rival,  the  Postal  Telegraph  Cable  Com- 
pany. The  plaintiff  paid  under  protest  these 
added  charges  for  about  two  months  after  tlie 
date  of  their  Imposition,  and  then,  and  on 
July  23,  1908,  commenced  this  action  for  an 
injunction  and  for  damages. 

The  trial  court  made  its  findings  in  the 
plaintiff's  favor  upon  the  Issues  tendered  in 
the  pleadings,  and  rendered  its  judgment 
accordingly,  enjoining  the  defendant  from  the 
further  imposition  of  these  added  charges 
and  tolls.  It  also  found  the  plaintiff  entitled 
to  recover  the  sum  of  $1,582.12,  the  amount 
actually  paid  by  it  as  a  result  of  the  said 
exaction,  and  the  further  sum  of  $1,000  dam- 
ages for  Injuries  to  plaintiff's  business  dur- 
ing the  period  of  Its  imposition. 

While  the  record  contains  many  a)«dgn- 
ments  of  error  on  the  part  of  the  appellant, 
they  all  revolve  about  its  four  main  con- 
tentions in  this  appeal.  These  are:  First, 
that  no  added  charge  or  toll  Is  made  by  de- 
fendant against  the  plaintiff;  that  the  charge 
or  toll  in  question  is  made  by  the  Postal  Tele- 
graph Cable  Company,  and  whatever  re- 
course, if  any,  plaintiff  has  Is  against  It  and 
not  against  the  defendant;  second,  that  the 
requirement  of  the  added  words  to  the  plain- 
tiff's messages  Is  reasonable  and  necessary 
in  the  conduct  of  the  defendant's  business, 
and  hence  the  added  charges  and  tolls  afe 
proper;  third,  that  any  discrimination  that 
may  exist  in  favor  of  the  Postal  Telegraph 
Cable  Company  is  neither  unjust  nor  unrea- 
sonable, bat  is  Justified  by  the. relation  be- 
tween the  defendant  and  that  company; 
fourth,  that  the  court  erred  In  its  Judgment 
for  damages  against  the  defendant,  especial- 
ly in  its  award  of  $1,000  for  injuries  to  th« 
plaintiff's  business,  such  damages  being;  toa 
remote  and  speculative  to  be  Justified. 
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Aa  to  the  first  of  these  propositions  we 
are  of  the  opinion  that  the  evidence  does  sot 
sustain  the  appellant's  contention.  The  evl- 
dence  was  without  serious  conflict  that  the 
defendant  is  and  was  at  ail  times  the  owner 
of  the  raclQc  cable  since  its  construction 
from  and  Including  Its  terminus  in  San  Fran- 
cisco to  its  various  Oriental  terminll;  that 
the  defendant  exacted  from  all  customers 
using  said  cable  the  full  amount  of  its  usual 
charges  and  tolls  from  San  Francisco  to  all 
points  westward,  and  that  such  charges  and 
tolls.  In  BO  far  as  they  refer  to  the  words 
of  the  message  Itself,  were  and  are  collected 
from  both  the  Postal  Telegraph  Cable  Compa- 
ny and  the  plaintiff  herein  without  division  or 
reduction;  that  the  cable  operator  at  San 
Frandsco  has  supervision  over  all  the  defend- 
ant's cable  operators  wherever  located,  and 
keeps  accounts  of  all  its  messages  and  reports 
the  same  directly  to  the  defendant  in  its  New 
Tork  office,  and  that  Its  customers  malie 
settlements  upon  these  reports,  paying  direct- 
ly to  the  defendant  the  sunis  shown  therein 
to  be  due.  It  Is  true  that  by  virtue  of  the 
aforesaid  friendly  arrangement  between  the 
defendant  and  the  Postal  Telegraph  Cable 
Company  the  San  Francisco  ofDce  of  the  lat- 
ter is  also  the  office  of  the  defendant,  and 
that  the  operator  there  In  charge  Is  an  em- 
ployfi  of  the  Postal  Telegraph  Cable  Com- 
pany, and  that  the  forwarding  of  all  cable 
messages  is  accomplished  through  the  Postal 
Telegraph  Cable  Company  by  the  use  of  Its 
offices.  Instruments,  and  employes;  but  the 
evidence  sufUdently  shows,  and  we  think  the 
court  correctly  found,  that  in  performing 
these  various  services  the  Pqstal  Telegraph 
Cable  Company  acts  merely  hi  the  capacity 
of  an  agent  for  the  defendant,  and  that  It  at 
all  times  acted  as  such  agent  In  the  addition 
of  the  words  Indicated  to  the  plaintiff's  cable 
messages  and  In  the  imposition  and  collection 
of  the  charges  or  tolls  thereon  which  gave 
rise  to  this  action. 

Some  emphasis  is  placed  In  the  argument 
of  counsel  for  appellant  upon  the  form  of  the 
written  agreement  between  the  defendant  and 
the  Postal  Telegraph  Cable  Company  which 
Is  attached  as  an  exhibit  to  its  answer  here- 
in, but  an  examination  of  that  document  does 
not  induce  a  change  of  view  as  to  the  rela- 
tion of  agency  between  the  parties  to  it  in  so 
£ar  as  the  operation  of  the  San  Francisco  of- 
fice which  is  the  terminus  of  defendant's  ca- 
ble Is  concerned,  nor  as  to  the  imposition  of 
the  charges  or  tolls  of  which  the  plaintiff 
complains.  In  addition,  however,  to  this,  it 
appears  that  this  written  agreement  was  not 
formulated  or  entered  into  between  the  par- 
ties to  it  until  several  months  after  the  pres- 
ent action  was  begun,  and  must  have  little,  if 
any,  influence  in  the  determination  of  these 
laaues. 

[1]  The  next  contention  of  che  appellant  Is 
that  the  requirement  that  the  words,  "via 
San  Ftandsco,"  together  with  the  further 


words  giving  the  date  of  receipt  of  plalntifTs 
messages,  la  a  reasonable  and  necessary  re- 
quirement In  the  conduct  of  defendant's  busi- 
ness, and  hence  that  the  charges  therefor 
were  proper  and  lawfuL  The  evidence  does 
not  sustain  this  contention.  It  is  conced- 
ed that  the  addition  of  these  objectionable 
words  was  not  requested  by  the  plaintiff 
and  were  of  no  benefit  to  it,  and  were  not  req- 
uisite in  order  to  clarify,  identify,  or  improve 
in  any  way  its  cable  messages.  That  they 
are  not  a  necessary  regulation  in  the  conduct 
of  the  defendant's  business  Is  shown  by  the 
fact  that  like  words  are  not  added  to  the 
cable  messages  of  the  Postal  Telegraph  Cable 
Company  or  of  any  of  its  customers  save  only 
the  plaintiff  herein.  Had  the  defendant  been 
able  to  show  that  the  addition  of  the  words 
in  question  was  required  of  aU  customers  de- 
livering to  it  cable  messages  for  Oriental 
transmission,  it  might  with  a  show  of  rea- 
son, backed  by  quite  respectable  authority, 
urge  that  the  requirement  of  the  addition  of 
these  words  with  the  consequent  charge 
therefor  was  a  reasonable  regulation ;  but  the 
very  authorities  which  the  appellant  cites  as 
sustaining  its  claim  in  respect  to  the  rea- 
sonableness  of  this  exaction  show  that  the  ba- 
sis of  the  claim  must  be  laid  In  the  fact  that 
the  requirement  is  applied  impartially  to  all 
customers  without  distinction  from  whom 
the  cable  company  receives  messages  for 
transmission.  It  was  so  expressly  held  In  the 
case  of  Atlantic  &  Padflc  Tel.  Go.  v.  Western 
Union  TeL  Co.,  4  Daly  (N.  Y.)  627,  which  is 
relied  upon  by  appellant  as  sustaining  its 
views,  wherein  the  court,  referring  to  a  ^mi- 
iar  requirement  and  the  reasons  for  it,  said: 

"Whatever  may  be  the  [form]  grounds  for 
adopting  it,  no  court  of  justice  would  hold  that 
such  a  regulation  is  unreasonable,  if  it  is  ap- 
plied by  the  defendants  to  all  telegraph  com- 
panies  in  New  York,  without  distinction,  from 
whom  the;  receive  messages  for  transmission 
to  Kurope." 

In  the  absence,  however,  of  such  a  show- 
ing and  in  the  presence  of  the  conceded  fact 
as  to  the  two  chief  customers  of  the  defend- 
ant seeking  the  transmission  of  cable  mes- 
sages, the  imposition  of  pie  added  words, 
with  the  consequent  increase  of  tolls,  is  re- 
quired of  the  one  but  not  of  the  other,  the 
inference  is  irresistible  that  the  rule  impos- 
ing this  unequal  burden  upon  the  plaintiff 
alone  is  not  a  necessary  or  reasonable  regu- 
lation in  the  conduct  of  the  defendant's  busi- 
ness, and  is  not  therefore  defensible  upon 
that  ground.  This  will  appear  all  the  more 
plainly  a  little  later  when  Its  effect  upon  the 
plalntifTs  cable  business  is  the  subject  of  re- 
view. 

[2,3]  The  appellant's  third  contention,  to 
the  effect  that  whatever  discrimination  may 
exist  against  the  plaintiff  and  in  favor  of  the 
Postal  Telegraph  Cable  Company,  arising  out 
of  the  addition  to  the  messages  of  the  for- 
mer of  the 'required  words  with  the  conse- 
quent charges  or  tolls,  Is  neither  unjust  nor 
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unreasonable  leqolres  IltUe  more  than  Its 
mere  statement  to  sopply  Its  refutation.  The 
uniform  charge  of  the  defendant  upon  cable 
messages  proper  was  and  Is  a  dollar  a  word. 
When  to  tbla  charge  Or  toll  there  was  super- 
added an  additional  charge  or  toll  of  ai^rox- 
Unately  $5  upon  each  cable  message  sent  for 
the  plalntlfC  when  no  similar  charge  was  ex- 
acted upon  messages  received  for  like  trans- 
mission from  its  chief  competitor,  the  Postal 
Telegraph  Cable  Company,  the  inevitable  re- 
sult would  follow  that  the  latter,  being  thus 
able  to  send  cable  messages  to  the  Orient  by 
the  defendant's  cable  cheaper  than  Its  rival 
could  do  to  the  extent  of  approximately  $5  a 
message,  would  have  a  speedy  increase  in 
that  line  of  business  at  the  expense,  amount- 
ing practically  to  the  exclusion,  of  Its  rival 
in  relation  to  that  particular  field.  That 
these  facts  and  consequences  are  sufficient  to 
show  an  unjust  and  unlawful  discrimination 
the  authorities  tuUy  establish.  Wyman  on 
Pub.  Ser.  Corp.  vol.  2,  §§  1286,  1290,  1291, 
1299;  Postal  Telegraph  Co.  v.  Cumberland 
T.  ft  T.  Co.  (a  C.)  177  Fed.  726;  Western 
Union  Tel.  Co.  v.  Call  Pub.  Co.,  181  U.  S. 
92,  21  Sup.  Ct  561,  45  L.  Ed.  765;  Hutchi- 
son on  Carriers,  $  243;  Commercial  Cable 
Co.  V.  Western  Union  Tel.  Co.  (Interst  Com. 
Com'n  R.)  decided  May  21, 1917.  The  friendly 
arrangement  between  the  defendant  and  the 
Postal  Telegraph  Cable  Company  out  of  the 
existence  of  which  this  discrimination  obvi- 
ously arose  can  afford  no  Justification  for 
defendant  consistent  with  the  well-settled 
principles  of  equity  governing  the  business 
of  common  carriers  in  their  relation  to  their 
competing  customers  and  to  the  public  at 
large.  The  only  serious  attempt  on  the  part 
of  defendant  to  Justify  this  evident  discrimi- 
nation Is  to  be  found  in  its  contention  that 
the  plaintiff  is  estopped  to  claim  that  as  to 
it  the  discrimination  is  unreasonable  and  un- 
just because  of  the  fact  that  it  has  itself 
been  guilty  of  attempts  to  impose  and  en- 
force precisely  the  same  requirements  as  to 
adding  words  and  tolls  in  the  course  of  its 
business  throughout  the  country,  and  has 
used,  and  is  In  fact  still  using,  the  same 
sort  of  discrimination  among  its  customers 
in  so  d(^ng.  In  its  attempt  to  plead  and 
prove  by  specific  example  the  plaintiff's  al- 
leged delinquencies  in  respect  to  these  mat- 
ters, the  defendant  was  frustrated  by  the  ac- 
tion of  the  trial  court  through  its  order  sus- 
taining a  demurrer  to  the  defendant's  sup- 
plemental answer  setting  forth  the  particu- 
lars of  the  plaintiff's  sins  in  this  regard  and 
by  the  further  refusal  of  the  court  to  per- 
mit testimony  to  be  offered  in  support  of  the 
defendant's  claim.  There  was  no  error  in 
the  action  of  the  court  In  respect  to  these 
rulings.  The  maxim  that  he  who  comes  into 
a  court  of  equity  must  do  so  with  clean 
bands  has  reference  to  the  particular  trans- 
action in  which  reUef  is  sought,  and  not  to 
the  general  morals  or  conduct  of  the  person 
seeking   such   relief     Were   It   otherwise^ 


courts  of  equity  would  have  found  themselves 
largely  restricted  in  their  powers  to  afford 
relief  to  that  certain  class  of  litigants  which 
have  most  frequently  sought  to  invc&e  their 
aid  in  modem  times.  We  find  no  merit, 
therefore,  in  the  defendant's  plea  of  an  es- 
toppel to  the  plaintiff's  claim  of  an  unjust 
discrimination  in  the  instant  (^se. 

[4]  The  final  contention  of  the  appellant  is 
that  the  trial  court  was  in  error  in  its  find- 
ings and  Judgment  awarding  plaintiff  dam- 
ages. The  appellant  does  not  very  seriously 
complain  that  the  court's  award  of  $1,582.12, 
claimed  and  proven  by  the  plaintiff  to  have 
been  the  amount  which  it  actually  paid  for 
the  transmission  of  the  added  words  under 
the  operation  of  the  regulation  of  whldi  it 
complains,  was  an  Improper  allowance,  nor 
do  we  think  that  It  could  well  object  to  this 
item  of  damages.  But  the  appellant  insists 
that  as  to  the  allowance  of  $1,000  as  dam- 
ages to  the  plaintiff  for  the  alleged  shrinkage 
of  its  cable  business  during  the  enforcement 
of  the  regulation  complained  of,  these  ele- 
ments of  damage  are  too  remote  and  specu- 
lative for  admeasurement  In  the  form  of 
damages  or  for  fixation  at  the  amount  award- 
ed plaintiff.  It  admits  with  no  dispute  that 
the  plaintiff  would  have  some  falling  off  in 
business,  with  Its  consequent  loss  of  profits, 
as  a  direct  result  of  the  discrimination  of 
which  it  complains.  The  Injury  which  it 
would  thus  suffer  through  the  loss  of  such 
probable  profits  has  heretofore  been  held  by 
this  court  to  be  the  proper  subject  of  ad- 
measurement of  damages  In  cases  where  the 
evidence  disclosed  a  reasonable  possibility 
of  their  approximate  estimation.  Shoemaker 
V.  Acker,  116  Cal.  239,  48  Paa  62;  Pacific 
Steam  Whaling  Co.  v.  Alaska  Packers'  Ass'n, 
138  Cal.  638,  72  Pac.  161;  McQuilkln  v.  Pos- 
tal Telegraph  Cable  Co.,  27  CaL  App.  688, 
151  Pac.  21.  In  the  case  at  bar  the  aver- 
ments of  the  plaintiff's  verified  complaint  in 
respect  to  this  particular  element  of  damage 
were  not  controverted  by  the  defendant.  Its 
general  denial  thereof  being  stricken  from  Its 
answer  on  motion  and  not  having  been  re- 
placed by  an  amendment  thereto.  The  court, 
nevertheless,  took  testimony  in  respect  to 
such  averments,  the  plaintiff  producing  sev- 
eral witnesses  In  support  thereof  and  the  des- 
fendant  contenting  Itself  with  a  cross-exami- 
nation of  these  witnesses.  From  the  evi- 
dence thus  elicited  it  appeared  that  Imme- 
diately prior  to  the  Imposltlbn  of  the  added 
charges  and  tolls  upon  Its  cable  messages  the 
plaintiff  bad  been  receiving  for  cable  trans- 
mission over  defendant's  lines  to  the  Orient 
an  average  of  30  messages  a  day  from  vari- 
ous parts  of  the  United  States,  and  that  al- 
most immediately  after  the  said  imposition 
of  these  added  charges  and  tolls  the  number 
of  these  messages  so  received  by  plaintiff  de- 
clined to  an  average  of  from  10  to  15  per 
day,  which  shrinkage  In  business  continued 
up  to  the  date  of  the  Institution  of  this  ac- 
tion and  the  issuance  of  the  injunction  there- 
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In.  There  was  also  some  evidence  as  to  tbe 
cost  and  profit  to  the  plaintiff  In  the  sending 
of  messages  to  the  Orient  by  means  of  the 
defendant's  cable  as  compared  with  that  of 
the  transmission  of  like  messages  to  the  same 
eastern  points  by  way  of  the  Atlantic  cables. 
From  the  evidence  thus  adduced  the  trial 
court  was  furnished  some  more  or  less  def- 
inite data  from  which  to  make  the  approxi- 
mation on  which  it  made  its  findings  and 
Judgment  as  to  plaintiff's  probable  loss  of 
patronage  and  profits  from  the  defendant's 
wrongful  act  We  are  unable  to  say  that  the 
amount  fixed  by  tbe  court  as  its  estimate  of 
such  loss  was  an  unreasonable  exercise  of 
its  discretion  In  that  regard.  The  finding  and 
Judgment  in  that  respect  will  not,  therefore, 
be  disturbed. 

No  other  iwints  being  presented  for  con- 
sideration upon  this  appeal,  the  Judgment  is 
affirmed. 

We  concur:  ANQBLLOTTI,  a  J. ;  SLOSS, 
J.;  SHAW,  J.;  MBLVIN,  J.;  WIIiBUB,  J.; 
VICTOR  EL  SHAW,  Judge  pro  tem. 


(38  Cai.  App.  1) 

ARMSTRONG  v.  INDUSTRIAIi  ACODDENT 
COMMISSION  OF  STATE  OF  CALI- 
FORNIA et  aL    (ttv.  2424.) 

(District  Court  of  Appeal,  Seeond  District,  Cali- 
fornia.    Jan.  12,  1918.     Rehearinf  Denied 
by  Supreme  Court  March  11,  1918.) 

MAbteb  and  Ssbvakt  «=»36Z  —  Wobkmkn's 

COMFBNSATION     AOT— "EMPLOY*"— "CaSDAL 

Emm-oymbnt." 
Under  Workmen's  Compensation  Insurance 
and  SafetT  Act  (St  1913,  >pp.  279,  284)  S  14, 
defining  "employ^,"  and  excluding  therefrom 
any  person  whose  employment  is  ooth  casaal 
and  not  in  tbe  usual  course  of  the  trade,  busi- 
ness, profession,  or  occapation  of  his  employ- 
er, h  carpenter,  employed  for  over  three  months 
at  day  wages  to  erect  a  dwelling  bouse  for  the 
owner,  was  an  employ€i  and  entitled  to  com- 
pensation when  injured;  his  employment  not 
being  casual,  not  in  the  usual  course  of  his  em- 
ployer's business. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Employ^.] 

Application  by  Thomas  V.  Hardwlck  for 
workmen's  compensation;  opposed  by  Leroy 
Armstrong,  employer.  To  review  an  award 
of  the  Industrial  Accident  Commission  of  the 
State  of  California  In  favor  of  the  applicant 
the  employer  petitions  for  a  writ  of  review. 
Award  affirmed. 

Knster  &  Salisbury,  of  Los  Angeles,  for 
petitioner.  Christopher  M.  Bradley,  of  San 
Francisco,  for  respMidents. 

CONRBT,  P.  J.  On  writ  of  review  to  de- 
termine the  validity  of  an  award  made  by  re- 
spondent Commission. 

Thomas  Y.  Hardwlck  was  employed  by  the 
petitioner  Leroy  Armstrong  to  work  as  a  car- 
penter on  day  wages  In  the  erection  of  a 


dwelling  house  to  be  occnpled  by  the  employ- 
er and  his  family.  After  Hardwlck  had  been 
BO  employed  for  about  three  months,  and 
while  he  was  engaged  in  work  on  tbe  em- 
ployer's house,  an  accident  occurred,  where- 
by Hardwlck  received  the  Injuries  for  which 
compensation  has  been  awarded.  It  Is  ad- 
mitted by  respondent  that  the  employment  of 
Hardwlck  was  not  in  the  usual  course  of  the 
trade,  business,  profession,  or  occupation  of 
the  employer.  Respondent  contends,  how- 
ever, that  the  employment  was  not  "casual" 
within  the  meaning  of  the  Workmen's  Com- 
pensation Act  and  that  therefore,  the  lia- 
bility exists.  This  contention  covers  the  only 
question  for  determination  in  this  proceed- 
ing. 

Section  14  of  the  Workmen's  Compensa- 
tion, Insurance,  and  Safety  Act  in  its  defini- 
tion of  tbe  word  "employ^,"  as  used  in  that 
act,  excludes  therefrom  "any  person  whose 
employment  is  both  casual  and  not  In  the 
usual  course  of  the  trade,  business,  profes- 
sion, or  occupation  of  his  employer."  That 
clause  was  considered  by  this  court  In  Blood 
V.  Industrial  Accident  Commission,  30  Cal. 
App.  274,  157  Pac.  1140,  where  we  referred 
to  decisions  from  other  Jurisdictions  where 
tbe  same  subject  was  under  consideration. 
In  that  case  the  claimant  was  employed  at 
a  dally  wage  to  apply  two  coats  of  paint  to  a 
two-story  frame  building  at  that  time  occu- 
pied by  the  owner.  The  employment  was  not 
for  any  definite  period  of  time,  but  the  evi- 
dence showed  that  the  work  would  reasona- 
bly have  been  done  within  two  weeks.  After 
entering  upon  his  work  the  claimant  was  ac- 
cidentally injured  whUe  engaged  In  the  work. 
This  court  held  that  the  employment  was 
casual,  and  as  it  was  also  not  in  the  usual 
course  of  any  business  of  the  employer,  the 
award  was  annulled.  In  Maryland  Casualty 
Co.  V.  Plllsbury  et  al..  Commissioners,  etc., 
172  Cal.  748,  158  Pac.  1031,  the  claimanlj  was 
employed  by  the  day  to  repair  a  farm  trac- 
tor. On  his  behalf  argument  was  made  that 
the  employment  was  permanent  as  being  "for 
an  indefinite  period  which  may  be  severed  by 
either  party."  The  court  replied  that  this 
definition  of  permanent  employment  did  not 
fit  the  hiring  of  the  claimant  Snow,  who  was 
employed  by  the  day.  "There  was  nothing 
indefinite  about  It  except  the  time  whldi 
might  be  consumed  In  making  the  necessary 
repairs  on  the  tractor,  but  nevertheless  Snow 
was  hired  for  the  definite  period  reasonably 
necessary  for  the  fixing  of  that  particular 
machine."  Held,  that  the  employment  was 
"casual"  In  the  sense  of  being  "incidental" 
and  "occasional";  that  being  undoubtedly 
the  definition  of  the  word  as  used  In  the 
statute.  In  Miller  &  Lux,  Inc.,  v.  Industrial 
Accident  Commission,  32  Cal.  App.  250,  162 
Pac.  651,  we  have  the  opinion  of  the  flrsi 
District  Court  of  Appeal  upon  the  same  ques- 
tion, Illustrated  by  somewhat  different  fac^ 
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There  the  claimant  was  employed  as  a  car- 
penter and  as  the  foreman  In  charge  of  the 
construction  of  a  "14-room  cottage"  located 
upon  the  land  of  the  employer.  After  having 
continued  in  this  employment  for  a  period 
of  57  days,  and  while  so  employed,  the  claim- 
ant suffered  the  accidental  injury  for  which 
compensation  was  awarded  to  him  by  the 
commission.  After  a  statement  of  the  facts, 
the  court  held  that  the  applicant's  employ- 
ment was  neither  casual  nor  out  of  the  usu- 
al course  of  business  of  the  employer,  and 
the  award  was  affirmed.    The  court  said: 

"The  cases  collected  with  much  industry  and 
dted  by  counsel  for  the  petitioner  will,  when 
analyzed,  show  that  the  rule  depended  in  each 
case  upon  its  particular  state  of  facts;  and  that 
as  to  ueee  facts  they  may  each  be  easily  differ- 
entiated from  the  case  at  bar.  To  hold  that  the 
applicant's  employment  to  act  as  foreman  over 
a  number  of  other  carpenters  in  the  erection  of 
a  14-room  building,  involving  an  engagement  of 
several  months  of  regular  and  daily  recurring 
labor,  to  be  'casual'  would,  in  our  opinion,  re- 
strict the  operation  of  the  statute  beyond  its 
reasonable  and  liberal  interpretation." 

In  Michigan  the  Worl^men's  Compensation 
Act  (Pub.  Acts  Mich.  1912  [Ex.  Sess.]  No.  10), 
does  not  Include  in  its  benefits  any  person 
whose  employment  is  but  casual.  An  in- 
structive case  under  that  statute  Is  Dyer  v. 
James  Black  Masonry  &  Contracting  Co.,  192 
Mich.  400,  158  N.  W.  959.  The  employer  was 
the  principal  contractor  engaged  in  the  con- 
struction of  a  building  In  the  city  of  Detroit. 
Finding  it  necessary  to  hare  some  person  to 
look  after  the  delivery  of  glass  at  the  build- 
ing and  see  to  the  unloading  of  the  glass,  the 
employer  arranged  with  the  claimant  Dyer 
to  do  this  work  from  time  to  time  as  the 
glass  arrived.  The  claimant  was  injured 
while  thus  employed.  In  that  case  some  of 
the  principal  decisions  are  referred  to.  In- 
cluding those  relied  upon  by  us  in  Blood  r. 
Industrial  Accident  Commission,  supra.  It 
was  held  that  the  employment  of  the  claim- 
ant was  not  casual. 

With  respect  to  this  particular  question, 
we  think  that  the  case  of  Miller  &  Lux,  Inc., 
T.  Industrial  Accident  Commission,  supra.  Is 
closely  like  the  case  at  bar,  and  the  language 
which  we  have  quoted  from  that  decision  is 
applicable  here.  Our  own  decision  in  Blood 
V.  Industrial  Accident  Commission,  supra, 
does  not  necessarily  conflict  with  this  conclu- 
sion. The  claimant  there  was  employed  to 
do  work,  which  was  in  the  nature  of  repairs 
to  an  existing  building.  The  claimant  was 
employed  at  a  fixed  rate  per  day,  but  his  con- 
tract was  one  of  employment  for  the  entire 
Job,  which  was  fixed  and  limited  In  Its 
amount  and  in  the  description  of  the  work 
which  claimant  was  to  do.  It  Is  not  reason- 
ably possible  to  set  forth  a  hard  and  fast 
definition  of  casual  employment,  whereby 
every  case  may  be  determined  like  a  mathe- 
matical problem.  It  is  our  opinion  that  the 
award  made  by  the  commission  is  based  upon 


a  correct  application  of  the  statute  to  the 
facts  of  this  case. 
The  award  is  affirmed. 

We  concur:  JAMES,  J. ;  WORKS,  Judge 
pro  tem. 

(6S  ou.  m 
SHARUM  T.  JOHNSTON  et  aL    (No.  8484.) 

(Supreme  Court  of  Oklahoma.    Feb.  26,  1918.) 

^  (SyUaliu  by  the  Court.) 

Indians   «=>27(6)  —  Action  foe  Trn,K  and 
Possession  of  Homestead— Supficienct  of 
Evidence. 
Record  examined,  and  held,  that  the  findings 

of  fact  of  the  trial  court  are  contrary  to  the 

evidence. 

Error  from  District  Court,  Cherokee  Coun- 
ty;   John  H.  Pitchford,  Judge. 

Action  by  Ellis  Wofford  against  A.  H.  Sbar- 
um  and  others,  with  answer  and  cross-peti- 
tion by  defendant  Sharum,  whereupon  plala- 
tiff  dismissed  his  cause  of  action  and  an- 
swered the  cross-petition.  Judgment  for 
Wofford,  and  Sharum  brings  error.  Revers- 
ed and  remanded,  with  directions. 

Benjamin  B.  Wheeler,  of  Muskogee,  for 
plaintiff  in  error. 

KANE,  J.  This  was  an  action  by  EZUs 
Wofford,  a  Cherokee  freedman,  one  of  the  de- 
fendants in  error,  as  plaintiff,  against  the 
plaintiff  in  error  and  the  other  defendants 
In  error,  as  defendants,  to  recover  title  and 
possession  of  40  acres  of  land  which  bad 
been  allotted  to  £2111s  Wofford  as  his  home- 
stead. After  the  plaintiff  in  error  Sharum 
had  answered  and  filed  a  cross-petition  in 
which  he  alleged  that  he  was  the  owner  In 
fee  simple  of  said  land  and  prayed  that  the 
title  and  possession  thereof  be  quieted-  In 
him,  the  plaintiff,  Ellis  Wofford,  dismissed 
his  cause  of  action,  this  leaving  nothing  be- 
fore the  court  but  the  issues  Joined  by  the 
cross-petition  of  the  plaintiff  in  error  Shar- 
um, and  the  answer  thereto  filed  by  ESUs 
Wofford.  Upon  issues  thus  Joined  there  was 
a  trial  to  the  court,  who  made  special  find- 
ings of  fact  and  conclusions  of  law  favorable 
to  Wofford,  upon  which  Judgment  was  duly 
entered,  to  reverse  which  this  proceeding  In 
error  was  commenced. 

As  the  case  on  its  merits  turns  on  the  saf- 
flclency  of  the  evidence  to  support  the  find- 
ings of  the  court  below,  we  need  only  notice 
the  principal  assignment  of  error  relied  upon 
by  counsel  for  plaintiff  in  error  which  he 
states  In  bis  brief  as  follows: 

"The  court  erred  in  finding  that  the  plaintiff, 
Ellis  Wofford,  had  not  reached  the  a^e  of  ma- 
jority, to  wit,  21  years  of  age,  accordmg  to  the 
enrollment  records  of  the  commissioner  to  the 
Five  Civilized  Tribea,  on  the  9th  day  of  April, 
1910;  said  finding  being  contrary  to  the  evi- 
dence in  the  trial  of  said  cause:  and  the  court 
erred  in  not  finding  as  a  fact  that  the  plaintiff 
Ellis  Wofford  became  21  years  of  age,  accord- 
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Ingr  to  said  enrollment  records,  on  the  8Ui  day 
of  April,  1910." 

The  eyidence  shows  that  the  land  IhtoIt- 
ed  was  the  homestead  of  Ellis  Woltord,  a 
Cherokee  freedman,  and  that  the  deed 
through  which  Shamm  claimed  title  was  ex- 
ecuted by  WoSord  on  the  10th  day  of  April, 
1910.  The  evidence  relied  upon  to  establish 
the  majority  of  WofTord  on  that  date  con- 
sisted of  the  census  card  supplemented  by  a 
transcript  of  the  evidence  of  Napoleon  Wof- 
ford,  a  brother  of  the  allottee,  taken  before 
the  land  office  at  the  time  Ellis  Wofford  en- 
rolled, which  were  duly  certified  as  a  correct 
copy  of  the  enrollment  record.  This  enroll- 
ment record  shows  that  ESlis  WofTord  was 
enrolled  as  a  Cherokee  freedman'  on  the  8tb 
day  of  April,  1001,  and  that  at  that  time  he 
was  12  years  of  age.  As  the  deed  under 
which  Sharum  claims  was  executed  subse- 
quent to  the  act  of  May  27,  1908  (35  BUt. 
312,  c.  190),  the  enrollment  record  must  be 
deemed  conclusive  evidence  of  the  age  of  the 
allottee.  Scott  v.  Brakel  et  al.,  43  Okl.  666, 
143  Pac.  610.  The  enrollment  record  show- 
ing that  the  allottee  was  12  years  of  age  on 
April  8,  1901,  it  only  requires  a  simple  math- 
ematical calculation  to  determine  that  he 
was  21  years  of  age  on  the  8th  day  of  April, 
1910,  the  day  before  he  executed  the  deed  to 
Sharum. 

Inasmuch  as  we  are  not  favored  with  a 
brief  by  counsel  for  defendant  In  error,  we 
are  unable  to  conjecture  upon  what  ground 
the  trial  court  found  to  the  contrary,  or  to 
conceive  any  sound  theory  upon  whidi  such 
'finding  can  be  affirmed.  Therefore  the  con- 
tention of  counsel  for  plaintiff  In  error  that 
the  findings  of  the  trial  court  are  contrary 
to  the  evidence  must  be  sustained. 

The  Judgment  of  the  court  below  la  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trlaL  All  the  Justices 
concur. 


LUSK  et  al.  T.  RTAN,  County  Treasurer. 
(No.  7889.) 

(Supreme  Conrtf  of  Oklahoma.    Feb.  12,  191&) 

(Bfillahut  hy  the  Court.) 

1.  Statutks  «=»21,  64(8)  —  Revknui  Act  — 

CoNSTXTtTTIONAL    PKOVIBIONS. 

Section  7,  Act  July  6,  1913  (Session  Laws 
1913,  c.  240,  art  1),  is  not  a  bill  for  the  raising 
of  revenue,  but  simply  provides  a  procedure  for 
the  recovery  of  illegal  taxes  paid,  and  is  sep- 
arable from  Other  parts  of  said  act,  and  is 
Uierefore  in  no  wise  in  conflict  witli  section 
83,  art.  6,  of  tlie  (Constitution,  notwithstanding 
other  parts  of  said  act  may  be  violative  of  the 
Constttntion. 

2.  Taxation  «=s>543(6) — IixxoAi,  Taxes— Ao- 

TIOM   TO   RSCOVEB PEXmON. 

In  an  action  to  recover  illegal  taxes  which 
bave  been  paid,  a  petition  wiiich  alleges  the 
grounds  upon  which  the  illegality  of  such  tax 


is  predicated,  that  such  illegal  tax  was  paid  to 
the  officer  authorized  by  law  to  receive  it,  and 
that  at  the  time  such  payment  was  made  notice 
was  given  by  the  party  paying  such  taxes  to  tha 
officer  collecting  such  tax  that  suit  would  be 
brought  against  such  collecting  officer  for  the 
recovery  of  the  illegal  taxes  so  paid,  contains 
all  the  necessary  averments  of  facts  as  to 
render  such,  petition  invulnerable  to  demurrer 
"that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action." 

3.  Taxation  «=3fi43(6)— Iixioai.  Taxes— Ac- 
tion TO  Recover— Petition. 

In  an  action  under  section  7,  Session  Laws 
1913,  c.  240,  art  1,  for  the  recovery  of  money 
paid  on  account  of  an  illegal  tax,  it  is  not  neces- 
sary, to  constitute  a  good  petition,  to  aver 
therein  that  such  payment  was  made  under  du- 
ress. 

4.  Evidence  «=»23(1),  83  —  Judicial  Notice 
—  Genebal  Laws  —  Meeting  and  Final 
Adjocknicent  of  Legislatube. 

The  courts  of  record  of  this  state  will  take 
judicial  notice  of  the  date  of  the  passage  and 
approval  of  general  laws  passed  by  the  Legisla- 
ture of  this  state,  and  the  date  of  the  meeting 
and  final  adjournment  of  the  Legislature  Vl  this 
state. 

6.  SumciENCT  OF  Petition. 

The  petition  hi  this  case  has  been  carefully 
examined,  and  found  to  contain  every  necessary 
averment  of  facts  to  state  a  cause  of  action 
against  the  defendant  for  tlie  recovery  of  mmey 
paid  for  illegal  taxes. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Ourt^  Okmulgeb  (Coun- 
ty ;  Earnest  B.  Hughes,  Judge. 

Suit  by  James  W.  Lusk  and  others,  re- 
ceivers of  the  St  Louis  &  San  Francisco  Rail- 
road Company,  and  the  company,  against  M. 
Ryan,  County  Treasurer  of  Olunnlgee  Coun- 
ty, Okl.  Demurrer  to  amended  petition  sus- 
tained and  petition  dismissed,  with  Judgment 
against  plaintifts  for  cost,  and  they  bring  er- 
ror. Reversed  and  remanded,  with  Instruc- 
tions to  overrule  the  demurrer. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  R.  A. 
Kleinschmidt  and  Fred  B.  Suits,  both  of 
Oklahoma  City,  for  plaintiffs  in  error.  R.  B. 
Simpson,  Co.  Atty.,  and  Fred  M.  Carter,  both 
of  Olunulgee,  for  defendant  In  error. 


COLLIER,  0.  This  Is  a  suit  Instituted  by 
the  plaintifts  in  error  against  the  defendant 
in  error  to  recover  certain  illegal  and  exces- 
sive taxes  paid  by  the  plaintiffs  in  error  to  the 
defendant  in  error.  Hereinafter  the  parties 
will  be  designated  as  they  were  in  the  trial 
court.  The  petition  is  very  voluminous,  and 
it  is  unnecessary  for  a  proper  understanding 
and  determination  of  the  question  involved  in 
this  case  to  set  it  out  in  full.  It  la  sufficient 
to  state  that  said  petition  avers  an  excessive, 
illegal,  and  unauthorized  levy  of  taxes,  that 
it  sets  out  the  grounds  upon  which  is  predi- 
cated that  said  tax  is  excessive,  illegal,  and 
unauthorized,  that  one-half  of  said  alleged 
Illegal  taxes  amounted  to  $1,970.31,  which 
was  the  full  amount  of  the  taxes  payable  at 
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the  time  and  In  tbe  manner  provided  by  law, 
which  said  amount  was  paid  by  the  plaintiff 
to  the  defendant,  the  officer  authorized  by 
law  to  collect  the  same,  that  at  the  time  of 
making  said  payment  plaintiff  gave  written 
notice  to  the  defendant  of  the  specific  grounds 
upon  which  the  excessive,  lUegal,  and  unau- 
thorized levy  was  predicated,  and  that  suit 
would  be  brought  by  the  plaintiff  against  the 
defendant  for  the  recovery  of  the  money  ^ 
paid,  and  that  plaintiffs  would  bold  defend- 
ant and  Okmulgee  county  liable  for  the  same. 
To  the  amended  petition  defendant  interpos- 
ed demurrer  because  the  said  amended  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  the  defendant 
and  in  favor  of  the  plaintiffs.  The  court  sus- 
tained the  demurrer,  and  the  plaintiff  elect- 
ing to  stand  upon  said  amended  petition,  the 
court  dismissed  the  petition  and  rendered 
judgment  against  the  plaintiff  for  costs.  To 
reverse  the  said  action  of  the  court  this  ap- 
peal Is  prosecuted. 

This  action  is  brought  under  section  7  of 
of  the  Session  Laws  of  1913,  p.  638,  which 
reads  as  follows: 

"In  bQ  cases  where  the  illegality  of  the  tax  is 
alleged  to  arise  by  reason  of  some  action  from 
which  the  laws  provide  no  appeal,  the  aggrieved 
person  shall  pay  the  full  amount  of  the  taxes  at 
the  time  and  in  the  manner  provided  by  law,  and 
shall  give  notice  to  the  officer  collecting  the  tax- 
es showing  the  grounds  of  complaint  and  that 
suit  will  be  brought  against  the  officer  for  a 
recovery  of  them.  It  shall  be  the  duty  of  such 
collecting  officer  to  hold  such  taxes  separate  and 
apart  from  aU  other  taxes  collected  by  him,  for 
a  period  of  thirty  days,  and  if  within  such  time 
summons  shall  be  served  upon  such  officer  in  a 
suit  for  recovery  of  such  taxes,  the  officer  shall 
further  hold  such  taxes  until  the  final  determi- 
nation of  such  suit  All  such  suits  shall  be 
brought  in  the  court  having  jurisdiction  thereof, 
and  they  shall  have  precedence  therein.  If,  up- 
on final  determination  of  any  such  suit,  the 
court  shall  determine  that  the  taxes  were  illegal- 
ly collected,  as  not  being  due  the  state,  county 
or  subdivision  of  the  county,  the  court  shall 
render  Judgment  showing  the  correct  and  legal 
amount  of  taxes  due  by  such  person,  and  shall 
issue  such  order  in  accordance  with  the  court's 
finding,  and  if  such  order  shows  that  the  taxes 
so  paid  are  in  excess  of  the  legal  and  correct 
amount  due,  the  collecting  officer  shall  pay  to 
such  person  the  excess  and  shall  take  his  re- 
ceipt therefor." 

[1}  We  are  first  met  with  the  contention, 
on  the  part  of  the  defendant  that  said  section 
7,  supra,  being  a  revenue  measure,  is  uncon- 
stitutional and  void  for  the  reason  that  said 
act  was  passed  during  the  last  five  days  of 
the  Legislature,  In  violation  of  section  33, 
art.  S)  of  the  Constitution.  We  are  of  the 
opinion,  and  so  hold,  that  section  7,  art.  1, 
Act  July  6,  1913  (Session  Laws  1913,  p.  638), 
Is  not  a  bill  for  the  raising  of  revenue,  but 
simply  provides  a  procedure  to  recover  ille- 
gal taxes  paid,  and  said  section  7  Is  separa- 
ble from  the  other  provisions  of  the  act,  and 
may  stand  notwithstanding  other  parts  of  the 
act  must  fall,  and  therefore  said  section  7 
Is  in  no  whse  in  conflict  with  section  83,  af 


tide  6,  of  the  Constitution.  This  court  to 
Anderson  v.  Ritterbusch,  County  Treasurer, 
22  Okl.  761,  98  Pac.  1002,  heldt 

"  'Revenue  laws'  are  those  laws  only  whose 
principal  object  is  the  raising  of  revenue,  and 
not  those  under  which  revenue  may  incidentally 
arise.  •  •  •  'Revenue  bills'  are  those  that 
levy  taxes  in  the  strict  sense  of  the  word,  and 
are  not  bills  for  other  purposes  which  may  in- 
cidentally create  revenue,    •    •    • " 

In  the  matter  of  the  assessment  of  the 
Sprankle  Co.,  170  Pac.  1147,  Commissioner 
Hooker  follows  the  holding  of  Judge  Hardy 
in  Black  et  al.  v.  Gelssler  et  al.,  159  Pac. 
1124,  and,  passing  upon  the  identical  section 
7  here  under  review,  says: 

"This  statute  in  question  cannot  be  classed  aa 
a  revenue  measure,  and  therefore  is  not  sub- 
ject to  the  objection  'that  it  was  passed  during 
the  last  five  days  of  the^session.'  " 

[2-4]  It  Is  tme,  as  contended  In  the  brief 
of  plaintiff,  that  there  was  no  proof  offered 
as  to  when  the  Legislature  adjourned,  but 
the  contention  of  the  plaintiff  that  the  ques- 
tion of  "when  the  Legislature  adjourned 
must  be  raised  by  answer  and  proof  is  with- 
out the  slightest  force,  as  the  courts  will  take 
Judicial  knowledge  of  the  time  of  the  final 
adjournment  of  the  Legislature  of  this  state. 
16  Cyc.  906C;  Perkins  v.  Perkins,  7  Conn. 
558,  18  Am.  Dec.  120. 

"This  conrt  will  take  judicial  knowledge  of 
the  Legislature  and  its  established  and  usual 
course  of  proceeding."  James,  Commentarieii 
on  Evidence,  vol.  1,  p.  6ll. 

"The  courts  take  judicial  notice  of  the  public 
and  private  official  acts  of  the  legislative  de- 
partment of  the  state,  and  of  all  matters  wiUi 
the  Legislature  and  its  proceedings."  French  v. " 
Senate,  146  CaL  604,  80  Pac.  1031,  69  L.  R. 
A.  556,  2  Ann.  Cas.  756;  Prince  v.  Skillin,  71 
Me.  361,  36  Am.  Rep.  325. 

"So  a  court  will  recognize  the  time  of  the 
commencement  and  close  of  a  session  of  the 
LegisUture."  15  R.  C.  I*  p.  1110;  Richardson 
V.  McChesney,  218  U.  S.  487,  31  Sup.  Ct.  43, 
64  L.  Ed.  1121. 

In  the  Instant  case  it  was  only  necessary 
to  constitute  a  petition  Invulnerable  to  the 
demurrer  Interposed  to  allege  with  particu- 
larity that  the  tax  complained  of  was  levied 
in  excess  of  the  estimate  of  the  requirement 
of  the  school  district  for  the  Qscal  year ;  that 
said  tax  was  paid  to  the  officer  authorized  by 
law  to  collect  the  same ;  that  same  was  paid ; 
and  that  at  the  time  of  said  payment  tSe 
plaintiff  in  error  gave  notice  to  the  officer 
collecting  the  tax,  showing  the  grounds  of 
complaint  against  the  collection  of  said  tax, 
and  that  suit  would  be  brought  against  the 
officer  for  a  recovery  of  the  money  paid. 
Whether  or  not  said  taxes  were  paid  under 
duress  Is  not  germane  to  the  Issue  here,  and 
therefore  It  Is  not  necessary  to  pass  upon  the 
Inslstance  of  the  plaintiff  that  said  payment 
was  so  paid. 

If  the  tax  levied  was  in  excess  of  the  re- 
quirement of  the  necessities  for  the  school 
district,  it  was  lUegal  and  void  as  to  such 
excessive  levy.    St  Louis  &  S.  F.  By.  Co.  t.' 
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Hawortb,  Conoty  Treasnrar,  et  al.,  48  Okl. 
132,  149  Pac.  1086. 

[B]  The  demurrer,  of  course,  admits  that 
said  leyy  was  exceaslTe;  and,  the  petition 
averring  all  of  the  allegations  necessary  to 
be  averred  to  constitute  a  good  petition  un- 
der the  act  under  which  this  action  is 
brought  (section  7,  supra) — the  court  com- 
mitted reversible  error  In  sustaining  the  de- 
murrer to  the  petition. 

This  cause  is  reversed  and  remanded,  with 
instructions  to  the  trial  court  to  overrule  the 
demurrer  to  the  petition. 

PER  CITBIAM.    Adopted  In  whole. 


(C6  OU.  ao3) 

ALWOOD  et  al.  v.  HARHISON  et  aL 
(No.  8271.) 

(Supreme  Convt  of  Oklahoma.     Sept  25,  1917. 
Rehearing  Denied  Nov.  6,  1917.) 

(SyUahut  hv  the  Cottri.) 

Attachment  ^=>228— Bills  and  Notbs  4i=> 
445— MoBTOAaK  Pbovisioh— Acceleration- 
Action— Tnu  OF  Accbttal. 
An  action  was  commenced  on  February  25, 
1916,  on  a  promissory  note  dated  December  1, 
1914,  payable  two  years  after  date,  with  inter- 
est payable  annually,  the  payment  of  which  said 
note  waa  secured  by  a  mortgage  containing  the 
provision  that  upon  default  in  the  payment  of 
any  Interest  when  due  the  whole  of  said  sum  or 
snms  of  interest  shall  become  due  and  payable. 
Default  was  made  In  the  payment  of  the  in- 
terest due  on  said  note  December  1,  1915. 
Beld:  (1)  That  said  provision  relates  alone  to 
a  foreclosure  of  the  said  mortgage,  and  that 
■aid  provision  in  said  mortgage  does  not  accel- 
erate the  time  of  payment  of  said  note.  (^ 
That  said  action  upon  said  note  was  premature- 
ly brought,  and  that  an  attachment  sued  out  at 
Ost  time  said  action  on  the  note  was  brought, 
based  upon  the  grounds  set  out  in  subsection  9 
of  section  4812,  Rev.  Lews  1910,  was  on  mo- 
tion properly  set  aside  and  discharged,  on  the 
grounds  that  the  debt  set  forth  in  tne  cause  of 
action  of  the  plaintiff,  and  In  the  affidavit  for  at- 
tachment herein,  was  not  due  at  the  time  of  said 
action. 

Commissioners'  Opinion,  Division  No.  1. 
Brpor  from  District  CJourt,  Creclc  County; 
Earnest  B.  Hughes,  Judge. 

Action  by  R.  S.  Alwood  and  another  against 
Isabella  Harrison  and  Ed  Harrison,  with 
affidavit  of  attachment,  in  which  R.  B.  Leeka 
Intervened.  Motion  to  dissolve  attachment 
sustained,  motion  to  set  aside  the  Judgment 
and  order  and  for  a  new  trial  overruled,  and 
plalntlfts  bring  error.  Judgment  sustaining 
motion  to  dissolve  attachment  affirmed. 

Asp,  Snyder,  Owen  ft  Lybrand,  of  Okla- 
homa City,  and  R.  B.  Thompson,  of  Sapulpa, 
for  plaintitis  in  error.  Pat  Malloy,  of  Tulsa, 
and  Parker  &  Simons,  of  Enid,  for  defend- 
ants In  error. 

COLLIBIR,  O.  On  February  25,  1916, 
plaintiffs  in  error,  hereinafter  styled  plain- 
tiffs, instituted  tlds  action  in  the  district 
ooort   of  Creek  county   to   recover   upon  a 


promissory  note  executed  by  IsabeUe  Harri- 
son and  Ed  Harrison,  two  of  the  defend- 
ants in  error,  hereinafter  called  defendants, 
to  the  plaintiffs  in  error,  which  said  note  is 
dated  December  1,  1914,  for  the  sum  of  $8,000 
payable  two  years  after  date,  the  payment 
of  which  said  note  was  secured  by  a  mort- 
gage upon  lands  in  Ouster  county,  and  real 
estate  in  Kansas,  which  said  mortgage,  as 
averred  In  the  petition,  contained  the  follow- 
ing provisions: 

"Now  if  said  party  of  the  first  part  shall  pay 
or  cause  to  be  paid  to  said  parties  of  the  sec- 
ond part,  their  heirs  or  assigns,  said  sum  of 
money  in  the  above-described  note  mentioned, 
together  with  the  interest  thereon,  according  to 
the  terms  and  tenor  of  the  same;  then  this  mort- 
gage shall  be  wholly  discharged  and  void ;  and 
otherwise  shall  remain  in  full  force  and  effect. 
But  if  said  sum  or  sums  of  money  or  any  part 
thereof,  or  any  interest  thereon,  is  not  paid 
when  the  same  is  due,  and  if  the  taxes  and  as- 
sessments of  every  nature  which  are  or  may  be 
assessed  and  levied  against  said  premises,  or 
any  part  thereof,  are  not  paid  when  the  same 
are  by  law  made  due  and  payable,  the  whole  of 
said  sum  or  sums  and  Interest  thereon  shall 
then  become  due  and  payable,  and  said  parties 
of  the  second  part  shall  be  entitled  to  the  pos- 
session of  said  premises." 

It  was  also  averred  in  the  petition  In  this 
case  that  there  had  been  a  default  by  the 
defendants  in  error  IsabeUe  Harrison  and 
Ed  Harrison  In  payment  of  the  interest  due 
December  1,  1915,  upon  the  note  sued  upon. 

On  the  same  day  that  said  original  suit 
was  filed  plaintiff  In  error  filed  an  affidavit 
for  attachment,  which  said  affidavit,  omit- 
ting caption,  is  as  follows: 

"R.  S.  Alwood,  of  lawfnl  age,  being  first  duly 
sworn,  upon  his  oath  deposes  and  says: 

"That  he  is  one  of  the  plaintiffs  in  the  above- 
entitled  action ;  that  the  said  plaintiffs  have 
brought  this  action  in  this  court  to  recover  from 
the  said  defendants  the  sum  of  $8,640,  with 
interest  thereon  from  the  1st  day  of  December, 
1915,  at  the  rate  of  8  per  cent  per  annum  upon 
one  promissory  note  in  writing,  dated  Decem- 
ber 1,  1914,  and  due  and  payable  two  years 
after  date,  a  copy  of  which  said  note  is  hereto 
attached,  marked  for  identification,  'Exhibit  A' 
and  is  here  referred  to  and  made  a  part  of  this 
affidavit  in  attachment  together  with  the  sam 
of  $664,  as  and  for  an  attorney's  fee  for  said 
plaintifis,  as  provided  in  said  note. 

"This  affiant  further  says  that  as  a  part  of 
the  same  transaction,  the  said  defendant  IsabeUe 
Harrison  did  execute,  acknowledge,  and  deliver 
to  the  said  plaintiffs  her  certain  nlortgage  deed 
in  writing,  dated  the  14tb  day  of  December, 
1914,  on  the  following  described  real  estate  situ- 
ated in  Custer  county,  state  of  Oklahoma,  to 
wit:  The  south  half  of  the  southeast  quarter, 
and  the  south  half  of  the  southwest  quarter  of 
section  30,  and  the  northwest  quarter  of  the 
northwest  quarter  of  section  SI,  all  in  township 
15  north  of  range  17  west  of  the  Indian  Merid- 
ian.' 

"Affiant  further  says  that  the  said  mortgage 
deed  was  executed  and  delivered  to  the  plaintiffs 
by  the  said  IsabeUe  Harrison  for  the  purpose 
of  securing  the  said  promissory  note,  a  copy  of 
which  is  hereto  attached  as  Exhibit  A ;  that  by 
the  terms  of  said  mortgage  deed  it  was  express- 
ly provided  as  foUows,  to  wit:  'Now  if  said 
par^  of  the  first  part  shall  pay  or  cause  to  be 

gaid  to  said  parties  of  the  second  part,  their 
eirs  or  assigns,  said  sum  or  sums  of  money  fal 
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the  aboTe-described  note  mentioned,  together 
with  interest  thereon,  according  to  the  terms  and 
tenor  of  the  same,  then  this  mortgage  shall  be 
wholly  discharged  and  void;  and  otherwise  shall 
remain  in  full  force  and  effect.  But  if  said 
sum  or  sums  of  money  or  any  part  thereof,  or 
any  interest  thereon,  is  not  paid  when  the  same 
ia  due,  and  if  the  taxes  and  assessments  of  every 
nature  which  are  or  may  be  assessed  or  levied 
against  said  premises,  or  any  part  thereof,  are 
not  paid  when  the  same  are  by  law  made  due  and 
payable,  the  whole  of  said  sum  or  suras  and  in- 
terest thereon  shall  then  become  due  and  pay- 
able, and  said  parties  of  the  second  part  shall  be 
entitled  to  the  possession  of  said  premises.' 

"Affiant  further  says  that  the  said  defendants, 
and  each  of  them,  have  failed,  neglected,  and 
refused  to  pay  the  interest  due  upon  said  note 
on  the  1st  day  of  December,  1915,  and  that 
there  is  now  due  and  remaining  unpaid  thereon 
the  full  sum  of  $8,640,  with  interest  thereon 
from  the  1st  day  of  December,  A.  D.  1915,  at 
the  rate  of  8  per  cent,  per  annum. 

"AflSant  further  says  that  the  said  claim  of 
the  said  plaintiffs  against  the  said  defendants, 
and  each  of  them,  for  the  sum  of  $8,640,  with 
interest  thereon  from  the  Ist  day  of  December, 
1915,  is  just,  and  affiant  believes  and  avers  and 
states  that  the  plaintiffs  ought  to  recover  of 
and  from  said  defendants  the  said  sum  of  $8,640, 
with  interest  thereon  from  the  1st  day  of  De- 
cember, 1915,  at  the  rate  of  8  per  cent  per 
annum. 

"Affiant  further  says  that  the  said  defendants 
fraudulently  contracted  the  said  debt,  and  fraud- 
ulently incurred  the  liability  and  obligation  for 
which  this  suit  has  been  brought,  in  this,  to  wit: 
That  the  said  defendants,  at  the  time  of  the 
execution  and  delivery  of  said  note  and  the 
mortgage  deed  aforesaid,  executed  and  delivered 
the  same  to  these  plaintiffs  in  consideration  of 
the  sale  by  these  plaintiffs  to  said  defendant  Ed 
Harrison  of  a  certain  livery  stable,  with  horses, 
wagons,  buggies,  harness,  and  a  complete  Uvery 
stable  outfit,  which  said  plaintiffs  sold  to  the 
■aid  defendant.  Eld  Harrison,  for  the  agreed 
price  and  sum  of  $10,000,  $2,000  cash,  and  the 
balance  of  said  purchase  price  was  represented 
by  the  said  note.  Exhibit  A  aforesaid,  and  se- 
cured by  the  said  mortgage  aforesaid;  that  at 
the  time  of  the  execution  and  delivery  of  said 
note  and  said  mortgage,  and  the  sale  and  de- 
livery by  these  plaintiffs  to  the  said  defendant 
of  said  livery  stable  and  stock  of  horses,  wagons, 
buggies,  harness,  and  paraphernalia,  the  said 
defendants  represented  that  the  said  lands  above 
described,  situated  in  Custer  county,  state  of 
Oklahoma,  were  of  the  full  value  of  ^10,000; 
that  the  plaintiffs  had  not  seen  the  said  land; 
bad  no  knowledge  of  its  value  or  the  kind,  char- 
acter, or  quality  oJf  the  said  land,  and  relied 
wholly  upon  the  representations  of  said  defend- 
ants as  to  the  value  thereof. 

"Affiant  further  says  tbat  the  said  land  is  not 
of  the  value  of  to  exceied  the  sum  of  $4,000, 
and  that  the  same  ia  incnmbered  by  mortgage  in 
the  sum  of  $2,000,  and  that  the  said  land  over 
and  above  the  first  mortgage  thereon  is  not  of  a 
value  greater  than  the  sum  of  $2,000. 

"Affiant  further  says  that  at  the  time  of  said 
(ale  of  said  livery  stable  and  property  to  the 
•aid  defendants,  the  said  defendants  represented 
to  the  said  plaintiffs  that  the  said  Isabelle  Har- 
rison, one  of  the  makers  of  said  note  and  the 
mortgagor  in  the  said  mortgage  herein  men- 
tioned and  described  was  well  worth  the  sum  of 
$65,000;  that  at  the  time  of  said  representa- 
tions these  plaintiffs  were  not  advised  and  had 
DO  means  of  knowing  what  the  said  defendant 
Isabelle  Harrison  was  worth  in  property,  or 
where  the  said  property  was  located,  and  relied 
•olely  upon  the  representations  of  said  defend- 
ant Ed  Harrison  in  relation  thereto. 

"Affiant  further  says  that  each,  all,  and  every 
of  said  representations  so  made  by  the  defend- 
ant Bd  Harrison,  at  tiie  time  of  aaid  sale,  was 


false  and  nntme,  and  by  the  aaid  Ed  Harrison 
known  to  be  false  and  known  to  be  antrue,  and 
the  said  defendant  TSU  Harrison  well  knew  that 
these  plaintiffs  relied  upon  the  said  representa- 
tions and  made  the  said  sale  of  said  livery  sta- 
ble, wagons,  horses,  harness,  buggies,  and  the 
said  complete  livery  outfit  to  the  said  defendant 
Ed  Harrison,  relying  upon  the  said  representa- 
tions so  made  by  the  said  Bd  Harrison  to  be 
true. 

"Affiant  further  says  that  after  diligent  in- 
guiry  as  to  the  worth  of  said  defendant  Isabelle 
Harrison,  he  is  informed  and  believes  and  al- 
leges and  states  the  fact  to  be  that  the  said 
Isabelle  Harrison  is  execution  proof,  and  that 
she  is  not  able  to  respond  to  any  judgment  that 
may  be  rendered  upon  the  said  note,  and  that 
the  amount  of  the  said  note  and  the  interest 
thereon  cannot  be  collected  from  the  said  de- 
fendant Isabelle  Harrison  by  execution. 

"Affiant  further  says  that  the  said  defendant 
Ed  Harrison  is  insolvent  and  has  no  property 
out  of  which  the  said  sum  can  be  collected, 
except  the  livery  stable,  horses,  buggies,  wagons 
and  harness,  and  the  said  livery  outfit  sold  to 
the  said  Ed  Harrison  by  the  plaintiffs  as  afore- 
said. 

"Further  affiant  saith  not 

"B.  S.  Alwood. 

"Subscribed  in  my  presence  and  sworn  to  be- 
fore me  this  25th  day  of  February,  A  D.  1916. 
"[Seal.] 
"Ray  McElhinney,  Deputy  Court  Clerk." 

Bond  was  executed  by  plaintiff  Ifi  error, 
and  order  of  attachment  was  Issued  and  lev- 
led  upon  real  and  personal  property  describ- 
ed in  an  Inventory  attached  to  the  sheriff's 
return  of  the  order  of  attachment  belong- 
ing to  the  defendants  In  error,  of  the  aggre- 
gate value  of  about  $17,000. 

On  the  eth  day  of  March,  1916,  the  said  de- 
fendants, Isabelle  Harrison  and  Ed  Harrison, 
filed  In  said  case  a  motion  to  dissolve  the 
said  attachment,  which  said  motion,  omitting 
caption,  is  as  follows: 

"Come  now  the  defendants  named  in  the 
above-entitled  action,  and  move  the  court  to  dis- 
solve the  order  of  attachment  issued  herein  and 
to  release  all  of  the  property  levied  on  pur- 
suant to  said  order  of  attachment  by  the  sheriff 
of  Creek  county,  Okl.,  and  for  pounds  of  said 
motion  allege  and  state:  That  the  plaintiffs  and 
the  defendants,  prior  to  the  execution  of  the 
note  and  mortgage  set  forth  in  the  petition  of 
plaintiffs  and  the  affidavit  for  attachment,  made, 
executed,  and  entered  into  a  contract  in  writing; 
that  said  contract,  by  the  terms  thereof,  in- 
cluded all  of  the  agreements  and  representations 
between  the  parties  covering  all  of  the  transac- 
tiona  concerning  said  property  and  the  execn- 
tion  of  said  note  and  mortgage  sued  on  and  de- 
scribed in  the  petition  of  plaintiffs;  that  said 
contract  was  executed  in  duplicate,  and  a  du- 
plicate copy  thereof  is  in  the  possession  of  the 
plaintiffs.  A  true  and  correct  copy  of  said  con- 
tract is  hereto  attached; 

"Defendants  deny  that  they,  or  either  of  them, 
at  the  time,  or  at  any  time  prior  thereto,  of  the 
execution  and  delivery  of  said  note  and  mort- 
gage represented  to  the  said  plaintiffs  that  the 
real  estate  situate  in  Custer  county,  Okl.,  was 
of  the  value  of  $10,000,  or  made  any  representa- 
tion relative  thereto,  and  deny  that  they,  or  ei- 
ther of  them,  'made  any  statement  or  representa- 
tion to  the  plaintiffs  to  the  effect  that  the  de- 
fendant Isabelle  Harrison  was  well  worth  the 
sum  of  $65,000,  or  any  other  sum,  or  made 
any  statement  relative  to  her  financial  responi^- 
bility,  but  allege  that  all  representations  and 
statements  concerning  said  transaction  were  em- 
bodied in  the  said  written  contract  above  refer- 
red to,  and  no  such  statement  or  representatioaa. 
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as  afoFMaid,  Tfere  contained  In  said  written  con- 
tract Defendants  allege  the  fact  to  be  that 
prior  to  the  execation  of  said  note  and  mortgage, 
and  during  the  said  negotiations  leading  up  to 
said  contract,  they  requested  the  said  plain- 
tiffs to  make  a  trip  to  Custer  county,  Okl.,  that 
they  might  see  and  make  their  own  appraisement 
of  the  value  of  said  Ouster  county  real  estate, 
and  for  such  purpose  offered  to  defray  the 
necessary  expenses  of  the  plaintiffs  incurred  in 
makinfr  such  investigation. 

"Defendants  deny  that  they  fraudulently  con- 
tracted the  said  debt,  evidenced  b^  said  note, 
and  fraudulently  incurred  the  liability  and  obli- 
gation for  which  the  action  in  the  entitled  causa 
u  maintained,  bat  aver  the  fact  to  be  that  said 
note  was  executed  and  said  mortgage  given  in 
perfect  good  faith  and  with  the  honest  intention 
of  paying  the  obligation  thereby  Incurred  when 
the  same  would  be  due.  That  it  is  the  present 
intention  of  said  defendants  to  make  itayment  of 
said  note  when  the  same  falls  due. 

"Defendants  deny  that  the  obligation  and  debt 
evidenced  by  said  note  of  said  defendants  is 
due,  but  allege  that  the  same  wiU  not  become 
due  until  the  Ist  day  of  December,  1916.  De- 
fendants admit  that  the  total  amount  of  interest 
due  upon  said  note  Was  not  paid  the  1st  day  of 
December,  1915,  but  allege  that  said  plaintiffs 
for  a  valuable  consideration  waived  the  payment 
of  said  interest.  That  as  a  part  of  the  said  con- 
nderation  for  agreement  to  waive  said  pay- 
ment on  said  date  and  extend  the  time  therefor, 
defendants  paid,  and  said  plaintiffs  accepted,  the 
sum  of  7100  in  part  payment  of  said  interest 
and  aa  a  ccmsideration  of  said  extension.  That 
the  said  extension  was  agreed  upon  by  the 
plaintiffs  and  defendants  for  such  time  as  would 
enable  the  plaintiffs  to  make  an  investigation  of 
the  value  of  the  property  covered  by  said  mort- 
ga^  with  the  view  of  a  proposed  transfer  of 
said  property  to  the  plaintiffs  and  the  making  of 
a  complete  settiement  of  said  debt. 

"Defendants  deny  that  they,  or  either  of  them, 
■re  insolvent,  or  were  at  the  time  the  attach- 
ment was  sued  out. 

"Defendants  alleged  that  the  property  attached 
and  held  by  the  sheriff  for  the  plaintiffs  pursu- 
ant to  the  order  of  attachment  issued  herein  and 
the  property  covered  by  mortgage  for  the  se- 
enrity  of  the  payment  of  said  note  far  exceeds 
the  amount  of  plaintiffs'  claim,  to  wit,  the  sum 
«t  $8,640,  in  that  said  property  so  attached  and 
covered  by  mortgage  is  of  the  approximate  value 
of  $42,000,  and  that  by  reason  thereof  said  at- 
tachment IS  excessive  and  oppressive. 

"Defendants  allege  that  this  action  was  pre- 
maturely brought,  and  that  the  note  sued  on 
waa  not  due  at  the  time  of  the  institution  ol 
said  suit. 

"Defendants  deny  that  the  real  estate  in  Cus- 
ter county  is  of  the  value  of  $2,000  over  and 
above  incumbrances,  but  allege  the  fact  to  be 
that  the  same  is  well  worth  $4,000  over  and 
above   any  incumbrances. 

"Defendants  allege  that  most  of  the  property 
attached  in  this  action,  as  described  in  the  re- 
turn of  the  sheriff  herein,  was,  at  the  time  of 
snch  levy  and  prior  thereto,  covered  by  a  valid 
and  subsisting  chattel  mortgage  in  the  sum  of 
$2,000,  with  accrued  interest  to,  and  in  favor  of 
the  First  National  Bank  of  Drumright,  Okl. 
That  said  plaintiffs  and  the  sheriff  of  Creek 
county,  Ok£,  at  the  time  of  the  levy  on  said 
property,  bad  actual  knowledge  and  constructive 
notice  of  the  existence  of  said  mortgage,  that 
neither  said  plaintiffs  nor  the  sheriff  before 
levying  said  writ  paid  or  tendered  to  said  bank, 
or  deposited  with  the  county  treasurer  of  Creek 
coon^,  Okl.,  for  the  use  and  benefit  of  said 
bank,  the  amount  of  said  debt  and  interest  by 
said  mortgage  secured,  aa  provided  by  law. 
Pat  Maloy  and  Earl  Foster, 

"Attorneys  for  Defendants. 

'^now  all  men  by  these  presents,  that  the 
TrI-State  Idvery  Company,  by  its  manager  Mr. 


M.  J.  Marvin,  lierelnafter  known  as  the  party  of 
the  first  part,  and  F.  D.  Harrison,  known  as 
the  party  of  the  second  part,  have  this  day  en- 
tered into  the  following  contract,  to  wit: 

"For  and  in  consideration  of  the  sum  of  $10,- 
000.00  the  said  party  of  the  first  part  agrees  to 
sell,  transfer  and  deliver  all  of  its  horses,  wag- 
ons and  harness,  and  etc.,  pertaining  to  the  Tri- 
State  Livery  Co.  business,  together  with  build- 
ings located  in  Drumright  and  Dropright,  Okla- 
homa, including  aU  buildings  and  lota  in  Drop- 
right  with  the  exception  of  one  heavy  team  of 
gray  and  black  mares,  together  with  six  (6) 
colts  and  wagon  and  harness,  and  also  all  tools 
and  material  and  etc.,  contained  in  blacksmith 
shop  now  located  on  said  lots  in  Drumright,  the 
said  party  of  the  second  part  agrees  to  pay 
rent  on  said  ground  for  a  period  of  one  year  at 
the  rate  of  $20.00  per  month,  and  said  party 
of  the  first  part  is  to  furnish  and  guarantee  to 
lease  the  said  lot  now  occupied  by  the  black- 
smith shop  for  a  period  of  one  year  from  the 
first  of  December  at  the  rate  of  $20.00  per 
month. 

"The  above  contract  is  condition  of  the  faith- 
ful performance  of  the  said  party  of  the  second 
part  to  pay  to  the  said  party  of  the  first  pert 
the  sum  of  $2,000.00  cash  and  the  balance  of 
$8,000.00  with  interest  at  8  per  cent  from  date 
in  two  years  from  December  1.  The  said  party 
indebtedness  being  secured  by  notes  for  like 
amount  said  notes  to  be  secured  by  200  acres 
of  land  located  in  Custer  county,  Oklahoma, 
and  one  bam  located  in  Kiowa,  Kansas,  all  the 
above  property  is  free  from  all  incumbrances  and 
loans,  witii  the  exception  of  $2,700.00  which  is 
against  the  said  farm. 

"And  to  better  secure  the  above  indebtedness 
the  party  of  the  second  part  agrees  that  his 
mother,  Mrs.  Doll  Harrison  of  Tulsa,  Okla- 
homa, u  to  sign  all  the  said  notes." 

On  the  6tb  day  of  March,  1916,  R.  B.  Leeka, 
hereinafter  called  Intervener,  filed  a  motion 
and  Interplea,  which  said  motion  and  Inter- 
plea,  omitting  caption,  is  as  follows: 

"Comes  now  R.  B.  Leeka  by  his  attorneys, 
Parker  &  Simons,  and  makes  application  to  the 
court  to  be  allowed  to  intervene  in  this  action 
and  to  file  herein  his  motion  asking  that  the 
attachment  sued  out  herein  by  the  plaintiffs  and 
levied  upon  certain  property  claimed  to  be  the 
property  of  aaid  defendants  and  which  said 
property  is  described  and  set  out  in  the  inven- 
tory and  appraisement  returned  and  filed  herein 
by  the  sheriff  be  vacated,  set  aside  and  held  for 
naught  and  for  grounds  therefor  said  R.  B. 
Leeka  alleges  and  says: 

"That  at  the  time  of  the  transaction  referred 
to  in  the  affidavit  for  attachment  of  the  plain- 
tiffs, wherein  the  said  plaintiffs  claim  to  have 
sold  to  the  said  defendant  Bd  Harrison  a  certain 
livery  stable,  with  horses,  wagons,  buggies,  har- 
ness, and  complete  livery  outfit  the  facts  are 
that  the  said  plaintiffs,  for  the  purpose  of  trans- 
ferring the  title  of  said  personal  property,  made, 
executed,  and  delivered  to  this  intervener,  R.  B. 
Leeka,  their  bill  of  sale  of  all  of  Ute  property  by 
them  conveyed  as  the  consideration  for  the  $10,- 
000  referred  to  in  said  affidavit  of  which  $2,000 
was  paid  to  them  in  cash  by  the  said  R.  B. 
Leeka  and  the  balance  of  which  was  evidenced 
by  a  promissory  note  for  $8,000  signed  by  the 
said  defendants  Ed  Harrison  and  Isabelle  Har- 
rison. That  the  said  plaintiffs,  at  tiie  time  of 
said  transaction,  well  knew,  and  the  fact  was 
that  the  titie  to  all  of  the  personal  property 
being  sold  by  the  said  plaintiffs  to  the  defendant 
Ed  Harrison  was  transferred  to  the  said  R.  B. 
Leeka  for  the  purpose  of  securing  him  and  in- 
demnifying him  against  the  moneys  which  he 
was  advancing  at  that  time,  end  had  advanced 
for  the  use  and  benefit  of  said  Ekl  Harrison  and 
for  future  advances,  if  any,  to  be  made  by  him 
for  the  said  Ed  Harrison,  and  that  pursuant  to 
such  arrangement  the  said  B.  B.  Leeka  borrowed 
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0i9  nun  of  $2,000  from  tbe  First  National  Bank 
of  Dmmright,  OU.,  and  made,  ezecnted,  and 
deliTored  to  liid  bank  a  chattel  mortgage  to  se- 
cure note  given  therefor  upon  all  the  property 
•old  by  the  plainti&a  to  said  Ed  Harrison,  and 
wbicli  said  money  was  borrowed  and  the  said 
chattel  was  given  to  said  bank  with  the  full 
knowledge  and  consent  of  said  plaintiffs  herein, 
and  the  fact  was,  and  is,  that  the  said  R.  B. 
Leeka  borrowed  said  money  from  the  first  Na- 
tional Bank  of  Drumrigbt,  giving  his  note  there- 
for, and  said  chattel  mortgage  to  secure  tbe 
same,  for  tbe  purpose  of  obtaining  said  money 
to  be  paid  to  the  plaintiffs,  and  that  said  mort- 
gage still  remains  unsatisfied  as  a  valid  and  snb- 
skting  mortgage  and  first  lien  upon  tbe  property 
sold  by  the  plaintiffs  to  the  said  defendant  Ed 
Harrison,  and  attached  in  tiiis  action,  and  that 
there  is  still  due  and  unpaid  on  said  mortgage 
debt  the  sum  of  $1,000  and  accrued  interest,  and 
that  neither  the  said  plaintiffs,  nor  the  sheriff 
who  levied  said  attachment  upon  said  property, 
or  either  of  them,  have  tendered  to  said  First 
National  Bank  of  Drumrigbt,  Okl.,  the  amount 
due  and  owing  on  said  chattel  mortgage  or  de- 
posited the  amount  thereof  with  the  county 
treasurer  of  Creek  county  for  the  use  and  bene- 
fit of  said  bank. 

"That  after  said  transaction  and  the  sale  of 
said  personal  property  to  the  defendant,  Ed 
Harrison  by  the  plaintiffs,  the  said  defendant  Ed 
Harrison  acquired  additional  horses  and  livery 
equipment  of  various  kinds,  and  started  two 
additional  livery  stables,  one  at  Shamrock  and 
one  at  Capper,  both  in  Creek  county,  OU.,  and 
that  the  property  sold  by  the  plaintiffs  to'  the  de- 
fendant Harrison  at  the  time  of  such  transact 
tion  was  contained  in  two  livery  outfits,  one  at 
'  Drumrigbt  and  one  at  Markham,  botii  in  Creek 
county,  OU.  That  at  the  time  of  the  attach- 
ment sued  out  herein,  tbe  property  seized  under 
said  order  of  attachment  was  located  at  the  four 
places  above  named,  and  consisted  of  four  sepa- 
rate livery  stables  with  their  equipment.  That 
after  the  transaction  constituting  the  alleged 
sale  of  the  property  by  the  plaintiffs  to  said  de- 
fendant Ed  Harrison,  and  after  be  had  started 
said  additional  livery  stables  at  Shamrock  and 
Capper,  he  gave  a  new  and  additional  ohattel 
mortgage  to  said  Rrst  National  Bank  of  Drum- 
right,  OkL,  for  the  purpose  of  securing  the  new 
note  of  $1,000,  representing  the  additional  loan 
from  said  banK  and  which  said  note  was  signed 
by  said  R.  B.  Leeka,  as  surety.  That  said  chat- 
tel mortgage  covers  the  property  located  at 
Shamrock  and  Capper,  which  has  been  attached 
by  the  sheriff  in  this  action,  and  is  a  valid  and 
subsisting  lien  upon  said  property  and  is  unpaid, 
and  neither  tbe  plaintiffs  nor  the  sheriff  have 
tendered  or  offered  to  pay  the  First  National 
Bank  of  Drumrigbt  tbe  amount  of  said  mort- 
gage, nor  deposited  the  amount  of  said  mort- 
gage debt  with  the  county  treasurer  of  Creek 
county-  for  the  use  and  benefit  of  the  First  Na- 
tional Bank  of  Drumrigbt,  OU. 

"Intervener  further  alleges  that  after  the 
transaction  of  the  sale  of  said  property  by  the 
plaintiffs  to  the  defendant  EM  Harrison,  and  in 
the  matter  of  enlarging  and  extending  said  liv- 
ery business  and  of  enabling  the  said  defendant 
Ed  Harrison,  to  increase  said  business,  this 
intervener  furnished  him  with  additional  equip- 
ment for  said  livery  stables,  part  of  whidi 
consisted  of  the  consolidation  of  the  equipment 
of  another  livery  stable  which  had  been  owned 
by  said  R.  B.  Leeka,  with  the  business  of  the 
said  £2d  Harrison  and  of  property  and  moneys 
invested  in  said  business  and  furnished  to  the 
said  Ed  Harrison  by  tbe  said  R.  B.  Leeka  to 
the  approximate  amount  of  $2,500  and  for  all 
of  which  advances  and  investments  the  said  R. 
B.  Leeka  held  and  still  holds  the  bill  of  sale 
given  to  him  b^  said  plaintiffs,  investing  tbe 
legal  title  to  said  property  in  him  as  security 
therefor. 

"That  in  addition  to  the  indebtednea*  abon 


set  forth,  owing  from  tlie  said  Ed  Harrison  t» 
the  said  R.  B.  Leeka,  the  said  Eld  Harrison  owes 
the  said  R,  B.  Leeka  a  general  balance  of  ap- 
proximately $3,300  for  other  indebtedness  and 
advancements  and  to  secure  tbe  payment  of 
which  it  was  agreed  between  the  said  Ed  Harri- 
son and  said  R.  B.  Leeka  that  the  aforesaid  bill 
of  sale  should  be  held  by  tbe  said  R.  B.  Leeka 
as  security  for  all  of  said  indebtedness,  and  that 
tbe  said  bill  of  sale  is  in  truth  and  in  fact  a 
mortgage  in  favor  of  the  said  R.  B.  Leeka  for 
the  purpose  of  securing  him  for  all  of  the  abov* 
and  foregoing  indebtedness,  and  that  the  said 
plaintiffs  bad  actual  and  constructive  knowledge 
of  said  bill  of  sale,  and  made  said  bill  of  sale 
themselves  to  said  K.  B.  Leeka  pursuant  to  th« 
request  of  said  EM  Harrison  and  said  R.  B. 
Leeka,  for  tbe  purpose  of  carrying  out  their 
agreements  and  arrangements  as  aforesaid. 
That  all  of  said  indebtedness  above  set  forth  ia 
still  due,  owing,  and  unpaid,  and  both,  by  reason 
of  tbe  mortgages  above  set  forth  to  the  First 
National  Bank  of  Drumrigbt,  OU.,  and  of  said 
bill  of  sale  by  which  this  intervener  holds  title 
to  said  property,  as  security  for  the  obligations 
above  set  forth,  this  intervener  claims,  alleges, 
and  sets  forth  that  said  property  is  not  subject 
to  attachment  at  tbe  hands  of  these  plaintiffs. 

"Now,  therefore,  the  said  R.  B.  Leeka  prays 
the  court  that  said  attachment  be  dissolved,  set 
aside,  and  held  for  naught  and  for  ail  proper 
relief." 

On  bearing  the  motion  to  dlssolTe  the  at- 
tachment upon  the  question  of  the  commla- 
sion  of  the  fraud  alleged  in  the  affidavit  for 
tbe  attachment,  as  the  grounds  thereof,  erl- 
dence  was  introduced,  which  evidence,  by 
reason  of  the  views  we  take  of  the  case^  we 
deem  unnecessary  to  recite.  The  court  sus- 
tained the  motion  to  dissolve  the  attachment 
"upon  the  sole  and  only  ground  that  the  in- 
debtedness set  forth  as  the  cause  of  action 
of  the  plaintiff  and  In  the  affidavit  for  at- 
tachment herein,  was  not  due  at  the  time  of 
the  commencement  ol  this  action,"  to  which 
ruling  of  the  court  said  plalntifC  duly  except- 
ed. Oliereupon  the  said  plaintiffs  filed  their 
motion  to  set  aside  the  Judgment  and  order  of 
the  court,  to  grant  the  plaintiffs  a  new  trial 
herein,  which  motion  was  overruled,  excepted 
to  and  error  brought  to  this  court 

There  are  no  assignments  of  error  set  oat 
in  the  voluminous  brief  of  the  plaintiffs,  and 
their  only  contentions  are  that  the  fraud 
alleged  in  the  affidavit  for  attachment  was 
proved  by  a  preponderance  of  the  evidence, 
and  that  the  note  sued  upon,  by  reason  of  the 
said  provision  in  the  mortgage  which  is  here- 
inbefore set  out  hiec  verba,  was  due  at  the 
time  this  action  was  commenced.  Whether  or 
not  fraud  was  practiced  by  the  defendants, 
or  either  of  them,  in  tbe  purchase  of  the  prop- 
erty, for  which  the  note  described  in  the  pe- 
tition in  the  instant  case  was  given,  in  our 
opinion,  and  we  so  hold,  is  entirely  imma- 
terial to  determine  the  issues  Involved  in  this 
cause;  and,  even  if  it  be  admitted  that  fraud 
was  proved  to  have  been  practiced  upon  the 
plaintiffs  in  error  by  defendant  in  tbe  pur- 
chase of  said  property,  which  we  do  not  hold 
and  as  to  which  fact  we  express  no  opinion, 
it  would  not  authorize  the  court  to  have  sua- 
talned  the  attachment,  for  the  note  iq>oa 
wiilch  this  action  is  predicated  was  not  due 


Digitized  by 


Google 


<NcL) 


AliWOOD  T.  HARBISON 


829 


at  ttae  time  tbe  action  wu  commenced.  Sec- 
tion 4812,  Rerlsed  Laws  1910,  provides  that 
at  and  after  the  commencement  of  a  clyll  ac- 
tion the  plaintiff '  isixs  have  attachment 
against  the  property  of  the  defendant  It  Is 
certainly  tme  that  a  dvU  action  to  recover 
apon  a  promissory  note  cannot  be  legally  com- 
menced prior  to  the  maturity  of  the  note 
sued  upon,  and  that  an  attachment  wUl  not 
lie  unless  the  debt  upon  which  the  attach- 
ment Is  predicated  Is  due,  except  In  the  case 
provided  by  section  4864,  Revised  Laws  1910, 
which  said  section  has  no  field  of  operation 
in  the  Instant  case. 

Therefore  the  pivotal  question  Involved  In 
this  case  Is,  was  the  note  which  Is  the  basis 
of  the  action  upon  which  the  attachment  Is- 
sued due  at  the  time  suit  thereon  was  com- 
menced? We  are  unable  to  agree  with  the 
oontoition  of  the  plaintiff  that  by  reason  of 
the  provision  In  the  mortgage  a  failure  of  the 
defendants  to  pay  Interest  as  provided  In  said 
note  accelerated  the  time  of  the  payment 
of  the  note — admitting  that  defendants  were 
in  default  of  the  annnal  Interest  due— as  we 
are  of  the  opinion  and  so  hold  that  said  pro- 
vision only  operates  to  accelerate  the  time 
of  payment  of  said  note  where  a  foreclosure 
of  a  mortgage  is  sought,  and  that  default  In 
the  payment  of  said  interest  did  not  work 
the  maturity  of  the  note  and  antedate  the 
time  of  its  payment  stated  In  ttae  note  when, 
as  in  the  instant  case,  an  action  Is  brought 
upon  the  note  alone  and  an  attachment  based 
upoin  said  note  Is  Issued  and  levied. 

It  is  true  that  the  authorities  are  in  con- 
flict upon  the  vital  question  Involved  in  this 
case — the  time  of  maturity  of  the  indebted- 
ness which  Is  tbe  basis  of  this  action  and  the 
attachment  Issued  and  levied — but  we  think, 
and  BO  hold,  that,  the  weight  of  authority  Is 
In  accord  with  tbe  conclusion  we  have 
reached. 

"When  notes  are  secpred  by  mortgage  or  deed 
of  trust  vhich  provides  tbat  all  becomes  due 
and  payable  on  defa-alt  in  ^e  payment  of  any 
one  of  them  when  it  becomes  due  or  upon  de- 
salt in  tbe  payment  of  interest,  such  default 
will  render  all  due  for  the  purpose  of  foreclos- 
ing the  mortgage,  bat  according  to  the  better 
opinion  it  does  not  render  them  due  for  other 
purposes  before  tbe  time  fixed  by  their  terms, 
as  for  the  purpose  of  a  personal  action  or  judg- 
ment on  such  other  notes  as  are  not  due  by 
their  terms."     7  Cyc.  860. 

"Where  a  deed  of  trust  provides  tbat  in  de- 
fault in  the  payment  of  interest,  the  whole  note 
shall  become  due  for  the  purpose  of  foreclosure, 
tbe  entire  note  beciHnes  due  for  that  purpose 
whenever  the  interest  becomes  due  and  remaing 
mipaid.  But,  except  for  that  purpose,  the  note 
is  not  affected  by  a  deed  of  trust"  Board  of 
Trustees  of  Westminster  College  t.  Feirsol  et 
aL,  161  Mo.  270,  61  S.  W.  811. 

''a  promissory  note  is  not  affected  as  to  the 
date  of  its  maturity  by  the  terms  of  a  deed  of 
trust  securing  it  declaring  that  it  shall  be- 
come due  on  default  of  payment  of  another  note, 
except  for  purposes  of  enforcing  the  mortgage 


security."  Owings  et  aL  t.  McKenzIe,  188  Mo. 
823,  JS  S.  W.  802,  40  L.  R.  A.  154. 

"Where  a  deed  of  trust  given  to  secure  the 
payment  of  several  notes  falling  due  at  different 
dates  provided  that  if  any  note  should  remain 
unpaid  after  it  fell  due  then  all  the  notes  should 
become  due,  the  notes  become  due  only  for  the 
purpose  of  distributing  tbe  fund  realised  by  the 
sale  under  the  power.  Such  provision  wUl  not 
authorise  the  rendition  of  a  personal  judgment 
against  the  maker _[thereof]  before  the  notes 
mature."  William  T.  Mason  v.  Joseph  S.  Ba^ 
nard  and  Elisa  B.  Fithian,  36  Mo.  886. 

"A  negotiable  promissory  note,  due  in  tiie  fa< 
tare,  according  to  its  terms,  cannot  be  brought 
to  immediate  maturity  through  a  dUiuse  in  the 
mortgage  given  to  secure  the  same,  authorizing 
the  mortgagee  to  declare  the  tflebt,  or  note  due 
upon  default  in  any  of  the  provisions  found  in 
tbe  mortgage."  White  v.  Miller,  62  Minn.  367, 
64  N.  W.  736,  19  L.  R.  A  673. 

The  conflict  In  authorities  upon  tbe  vital 
question  Involved  in  this  case  we  think  has 
been  resolved  In  this  court  in  favor  of  the 
conclusion  reached  by  us  In  the  cases  of  Phil- 
lips V.  Williams  et  ux.,  83  OkL  766,  127  Pac. 
1072;  Core  v.  Smith,  23  OkL  909,  102  Pac.. 
114. 

In  the  case  of  Phillips  v.  Williams  et  ux., 
supra,  Turner,  Chief  Jtistlce,  quotes  with  ap- 
proval the  following  syllabus  in  McClelland 
V.  Bishop,  42  Ohio  St  124: 

"Where  there  is  a  series  of  negotiable  notes 
in  the  usual  form,  for  distinct  sums  of  money, 

?>ayable  at  distinct  and  specified  times  in  the 
uture,  with  a  mortgage  to  secure  each,  accord- 
ing to  its  tenor  and  effect  which  contains  a 
stipulation  that,  if  default  be  made  in  the  pay- 
ment of  any  one,  'then  each  and  all  should  ful 
due,  and  this  mortgage  to  become  absolute  as 
to  all  said  notes  remaining  unpaid  at  the  hap- 
pening of  such  default'  held,  that  such  stipula- 
tion relates  to  the  remedy  by  foreclosure  or  oth- 
er proceedings  under  the  mortgage,  and  upon 
such  default  the  mortgage  may  be  foreclosed  for 
the  whole  debt  It  is  a  stipulation  for  the  ad- 
vantage of  the  mortgagee,  and  of  full  force  as 
to  a  remedy  on  the  mortgage,  but  does  not 
operate  to  vary  or,  eztiaguish  the  obligations  ex- 
pressed on  the  face  of  Uie  notes  themselves  for 
general  purposes." 

In  Core  v.  Smith,  supra,  it  la  held: 
"Where  a  note,  payable  two  years  after  date, 
with  interest  payable  semiannually,  secured  by 
mortgage  providing,  'But  if  said  sum  or  sums, 
or  any  part  thereof,  or  any  interest  thereon,  is 
not  paid  when  tbe  same  is  due,  and  if  the  taxes 
and  assessments  of  every  nature,  which  are  or 
may  be  assessed  and  levied  against  said  prem- 
ises, or  any  part  thereof,  are  not  paid  when  the 
same  are  by  law  made  due  and  payable,  then 
the  whole  of  said  sum  or  sums  and  interest 
thereon,  shall  and  by  these  presents  become  due 
and  payable,'  la  in  default  for  nonpayment  of 
interest  and  taxes  on  the  third  Monday  in  Janu- 
ary, 1898,  held,  that  a  cause  of  action  upon  such 
default  does  not  accrue  within  the  meaning  of 
the  statute  of  limitation  *  *  *  so  as  to 
start  the  running  of  said  statute." 

The  Judgment  of  the  trial  court  in  sus- 
taining the  motion  to  dissolve  the  attachment 
is  affirmed. 

PIDB  CURIAM.    Adopted  In  wholOb 
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COLLINS  et  aL  v.  GARVEY  et  aL    (No,  9373.) 

(Supreme  Court  of  Oklahoma.     Oct.  9,  1917. 
Rehearing  Denied  Oct.  80,  1917.) 

(BvUahui  ly  the  Court.) 

Affkal  and  Ebbob  «=>544(1)  —  Tranbcbift 
OP  Record— Case-Mad^ 
Where  the  only  errors  alleged  are  in  over- 
ruling the  motion  for  a  new  trial,  and  in  not 
rendering  judgment  for  plaintiff  in  error  on 
pleadings,  this  court  will  not  consider  same  op- 
en a  tranacript  of  the  record  and  in  the  absence 
of  a  case-made. 

Error  from  District  Coxat,  Woodward 
County ;  J.  C.  Robberts,  Judge. 

Action  between  Luke  B.  Collins  and  anoth- 
er and  John  Garvey  and  another.  Judg^ 
ment  for  the  latter,  and  the  former  bring 
error.     Dismissed. 

Swindall  &  Wybrant,  of  Woodward,  for 
plaintiffs  in  error.  D.  P.  Marum,  of  Wood- 
ward, and  Embry,  Crockett  &  Johnson,  o£ 
Oklahoma  City,  for  defendants  in  error. 

OWEN,  J.  The  only  assignments  alleged 
in  the  petition  in  error  are  tliat  the  court 
erred  in  overruling  the  motion  for "  a  new 
trial,  and  that  the  court  erred  in  not  render- 
ing Judgment  for  plaintiff  in  error  on  tlie 
pleadings.  The  appeal  was  taken  by  traor 
script,  and  there  has  been  no  case-made  or 
bill  of  exceptions  filed.  Defendant  in  error 
has  filed  motion  to  diasmlss  the  appeal.  Under 
the  rule  announced  by  this  court  in  the  case 
pf  Miller  v.  Markley,  152  Pac.  345,  and 
authorities  there  cited,  the  motion  must  be 
sustained.  The  appeal  Is  therefore  dis- 
missed. 

«8  OkL  SI) 

LONSDALE  t.  SCHLEGBL.     (No.  846&) 
(Supreme  Court  of  Oklahoma.    Feb.  26,  1918.) 

(Byllabiu  ty  the  Court.) 

1.  Btidbnoe  «=»222(6)— Adukbions— Liabh.- 
ITT  o»  Account. 

Evidence  that,  prior  to  the  institution  of  the 
action,  the  defendant  admitted  he  owed  the 
amount  sued  for,  is  admissible  in  support  of 
plaintiff's  cause  of  action  on  an  open  account. 

2.  Trial  4=3296(1)  —  Instbuction  —  Cube  or 
Ebbob.  . 

While  an  instruction  standing  alone  may  be 
subjected  to  criticism  aa  being  indefinite  and 
uncertain,  yet  if  other  instructions  fairly  sub- 
mit the  material  issues  to  the  jury,  reversible 
error  is  not  committed. 

3.  Tbial  «=3295(5)— Instbucxion— Theobt  of 
Case. 

Record  examined,  and  held,  that  the  instruc- 
tion complained  of,  when  considered  in  connec- 
tion with  other  instructions  given,  fairly  states 
the  law  applicable  to  the  theory  of  the  case  up- 
on which  ft  was  commenced  and  tried. 

Error  from  Superior  Court,  Tulsa  County; 
II.  A.  Breckinridge,  Judge. 

Action  by  O.  D.  Schiegel  against  E.  F. 
Lonsdale.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 


J.  J.  Henderson,  of  Tulsa,  for  plaintiff  in 
■error.  Randolph,  Haver  &  Shirk,  of  Tulsa, 
for  defendant  in  error. 

KANEl,  J.  This  was  an  action  upon  an 
open  account,  commenced  by  the  defendant 
in  error,  plaintiff  below,  against  the  plaintiff 
in  error,  defendant  below.  The  petition, 
which  was  in  the  usual  form,  with  a  verified 
statement  of  account  attached  thereto,  fur- 
ther alleged  that  prior  to  the  commencement 
of  the  action  the  defendant  acknowledged 
the  correctness  of  the  account  sued  upon, 
and  agreed  tliat  the  amount  dne  should  bear 
interest  at  the  rate  of  8  per  cent  per  an- 
num for  the  purpose  of  Inducing  the  plain- 
tiff to  withhold  suit  and  extend  the  time  of 
payment  for  a  short  time,  and  that  said  ex- 
tension has  long  since  expired.  The  answM' 
of  the  defendant  consisted  of  a  general  de- 
nial and  allegations  setting  up  defensive  mat- 
ter, to  the  effect  that,  the  defendant  had 
paid  certain  of  the  items  set  forth  in  the  ac- 
count attached  to  the  petition,  for  whidi  he 
was  not  allowed  credit  And  by  way  of 
cross-petition  he  alleged  that  the  plaintiff 
was  Indebted  to  him  in  the  sum  of  $711.35, 
as  per  an  itemised  statement  attached  to  his 
cross-petition.  Wherefore  he  prayed  Judg- 
ment against  the  i^aintiff  in  the  sum  of 
$457.67.  The  reply  to  this  amended  answer 
and  cross-petition  consisted  of  a  general  de- 
nial. Upon  trial  to  a  Jury  there  was  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $986.60, 
upon  which  Judgment  was  duly  entered,  to 
reverse  which  this  proceeding  in  error  was 
commenced. 

[1,  S]  The  only  assignment  of  error  argued 
by  counsel  for  plaintiff  in  error  in  his  brief 
is  that  the  trial  court  erred  in  giving  instruc- 
tion No.  1  to  the  Jury.  We  do  not  tldnk  this 
so-called  Instruction  was  erroneous.  Indeed, 
it  does  not  attempt  to  state  any  applicable 
principle  of  law,  but  purports  to  be  merely 
a  resume  of  plaintifTs  theory  of  the  case.  It 
is  probably  true  that  in  making  this  state- 
ment the  court  did  not  follow  with  absolute 
fidelity  the  language  used  by  counsel  for 
plaintiff  in  outlining  the  theory  of  his  case 
in  his  petition;  but,  notwithstanding  this, 
we  do  not  believe  that  the  instruction  given 
is  subject  to  the  criticism  leveled  at  it,  that 
is,  that  it  instructed  the  Jury  that  plaintiff's 
action  was  an  action  oa  an  accoimt  stated, 
and  not  upon  an  open  account  The  plain- 
tiff alleged  that  the  defendant  is  lAdebted  to 
him  on  an  open  account,  and  that  the  defend- 
ant admitted  that  the  account  sued  on  was 
correct  In  the  testimony  of  the  plaintiff, 
he  stated  that  the  defendant  admitted  the 
correctness  of  this  account,  and  agreed  to 
pay  it  with  interest;  while  the  defendant  in 
his  testimony  denied  that  he  admitted  the 
correctness  of  this  account  The  Jury  may 
or  may  not  have  believed  that  the  defendant 
admitted  the  account    If  they  believed  that 
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be  did  not  admit  It,  &ere  was  still  ample  evi- 
dence In  the  record  to  prove  It  correct,  and 
practically  no  evidence  tending  to  disprove 
It.  If  the  Jury  did  believe  the  defendant  ad- 
mitted the  correctness  of  this  account.  It 
would  (mly  be  comnlatlve  evidence  tending 
to  corroborate  the  other  evidence  ottered  for 
the  purpose  of  establishing  the  open  account 
Neither  the  allegations  of  the  petition  as  to 
the  admissions  of  the  defendant,  nor  the  tes- 
timony offered  to  establish  such  admissions, 
HOC  the  statements  relating  thereto  by  the 
court  In  the  Instruction  complained  of,  were 
Inconsistent  with  the  theory  that  the  action 
was  on  an  open  account  The  rule  Is  well 
settled  that: 

"An  account  may  be  supported  without  proof 
ae  to  the  particular  items  by  proving  that  de- 
fendant had  admitted  the  account  to  be  correct 
In  other  words,  evidence  of  a  stated  account 
i»  sufficient  proof  to  support  plaintiff's  cause  of 
action  on  an  open  account,  and  therefore  it  may 
be  supported  by  an  implied,  as  well  as  an  ex- 
press, admission,  as  by  the  assent  which  is  pre- 
sumed from  acquiescence  in  an  account  render- 
ed."   1  Corpus  Juris,  662. 

It  Is  also  well  settled  that.  In  an  action  to 
recover  a  balance  due  on  an  account  for  goods 
sold,  evidence  that  prior  to  the  Institution 
of  the  suit,  plaintiff  and  defendant  had  a 
settlement,  and  -that  defendant  admitted  he 
owed  the  amount  sued  for,  is  npt  such  a  va- 
riance as  wUl  defeat  recovery.  Theus  & 
Marbury  v.  Jipson,  3  Willson,  Civ.  Cas.  Ct 
App.  (Tex.)  {  190. 

[2]  Moreover,  In  the  second  Instruction 
given  the  court  again  states  the  Issues  In- 
volved and  the  law  applicable  thereto  with 
such  clearness  and  particularity  as  to  re- 
move all  possibility  of  the  jury  being  misled 
as  to  the  issues  by  the  Instruction  complain- 
ed of.    The  rule  Is  that: 

"While  on  instruction  standlnc  alone  may  be 
subjected  to  criticism  as  being  indefinite  and  un- 
certain, yet  if  other  instructions  fairly  submit 
the  material  issues  to  the  jury,  reversible  error 
id  not  committed."  Ossteel  v.  Brooks,  46  OU. 
190,  148  Pac.  168. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  court  below  is  affirmed. 
All  the  Justices  concur. 


THOMPSON  et  al.  v.  RIDDIiES  et  sL 

(No.  7848.) 

(Supreme  Court  of  Oklahoma.    Jan.  29,  1918.) 

(ByUabus  hy  the  Court.) 
CHAimBTT  AMD  Maintenakck  «=^7(3)— €or- 

VKTANCK  OF   KeSTSICTED    INDIAN    LANDS. 

While  the  alienation  of  her  allotted  lands 
was  restricted,  a  member  of  the  Choctaw  Tribe 
of  Indians  by  warranty  deed  attempted  to  con- 
vey the  same ;  the  grantee  obtaining  and  retain- 
ing possession  thereof  for  more  than  one  year. 
Subsequently  restrictions  upon  alienation  were 
removed,  and  the  allottee  conveyed  the  lands  to 
another.  In  an  action  by  the  second  grantee 
against  the  first  to  recover  possession  of  the 
premises,  held,  that  the  validity  of  the  second 
conveyance  was  not  affected  by  the  champerty 
statute  (section  2260,  Rev.  Laws  1910),  as  the 


alienation  of  such  restricted  lands  is  controlled 
by  congressional  enactment 

Commissioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Grady  County; 
Cham  Jones,  Judg& 

Action  by  W.  J.  Thompson  and  another 
against  F.  B.  Riddle  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Motion  to  dismiss  denied,  and  judgment  re- 
versed, with  directions  to  enter  judgment 
for  plaintiffs. 

Thompson,  Patterson  &  Farmer  and  Blan* 
ton  ft  Andrews,  all  of  Pauls  Valley,  for  plain- 
tiffs In  error.  Harry  Hammorly,  of  Chick- 
asha,  for  defendant  In  error. 

PRTOR,  C.  This  action  was  commenced  In 
the  district  court  of  Grady  county,  Okl.,  by 
the  plaintiffs  In  error  W.  J.  Thompson  and 
John  P.  McConahey,  for  the  recovery  of  a  cer- 
tain tract  of  land  lying  In  Grady  county, 
Okl.  The  cause  ,wa8  submitted  and  final 
judgment  rendered  upon  an  agreed  statement 
of  facts. 

In  so  fbr  as  material  to  the  Issues  present- 
ed for  determination  on  appeal,  the  facts  are 
as  follows:  The  lands  involved  In  this  action 
are  a  part  of  the  surplus  allotment  of  Emma 
Boxler ;  the  said  Emma  Boxler  is  a  member 
of  the  Choctaw  Tribe  of  Indians  by  blood; 
the  record  disclosing  that  she  Is  of  one-fourth 
Indian  blood.  A  certificate  of  allotment  was 
issued  to  the  said  E}mma  Boxler  in  the  year 
1903.  Patent  for  said  land  was  Issued  to  her 
on  the  30th  day  of  July,  1908.  In  the  month 
of  May  or  June,  1906,  defendant  F.  B.  Riddle 
went  Into  the  possession  of  said  lands,  claim- 
ing title  to  the  same  under  a  deed  of  convey- 
ance executed  by  said  allottee  on  said  date, 
and  under  and  by  virtue  of  said  deed  of  con- 
veyance and  a  written  contract  of  sale  exe- 
cuted by  the  said  Emma  Boxler  In  April, 
1907.  F.  E.  Riddle,  has  been  in  the  adverse, 
open,  notorious,  and  actual  possession  of 
said  premises  ever  since.  On  the  25th  day  of 
February,  1911,  while  the  defendant  F.  B. 
Riddle  was  so  in  possession  of  said  lands,  the 
said  Emma  Boxler,  executed  and  delivered  to 
the  said  F.  B.  Riddle  a  warranty  deed  for 
said  lands  for  an  express  consideration  of 
$1,000.  On  the  19th  day  of  December,  1907, 
the  Secretary  of  the  Interior  made  an  order 
removing  the  restrictions  upon  alienation  of 
said  land,  effective  30  days  from  the  date 
thereof.  On  the  18th  day  of  January,  1908, 
the  said  Emma  Boxler,  allottee,  executed  for 
a  valuable  consideration  a  warranty  deed  to 
the  said  lands  to  the  plaintiffs  W.  J.  Thomp- 
son and  John  P.  McConahey.  On  the  13th  of 
March,  1908,  the  allottee  executed  a  warran- 
ty deed  to  the  same  grantees  to  the  said  lands. 

It  is  agreed  that  whatever  right  or  Inter- 
est claimed  In  said  lands  by  the  other  de- 
fendants Is  claimed  through  the  said  F.  E. 
Riddle,  and  not  otherwise.    Upon  this  state- 
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ment  of  &cts  tbere  ynn  judgment  for  the 
defendants,  and  plaintiffs  appeal. 

The  first  question  for  consideration  is  the 
motion  of  the  defendant  F,  B.  Riddle  to  dis- 
miss this,  the  appeal.  The  ground  of  the  mo- 
tion is  that  the  CitlzeiVB'  National  Bank  of 
Ghickasha  is  a  necessary  party  to  the  appeal, 
and  It  Is  not  made  a  party,  either  defendant 
or  plaintiff  in  error.  The  petition  of  the 
plaintiffs  states  that  the  defendant  bank 
claims  some  right,  title,  or  interest  in  and  to 
the  lands  adverse  to  plaintiffs,  and  asks  that 
it  be  simimoned  in  said  cause  to  appeal  and 
set  up  whatever  claim  it  had  to  said  land. 

The  defendant  bank  in  its  answer  alleges 
that  it  claims  an  Interest  in  said  premises  by 
virtue  of  a  mortgage  given  to  the  bank  by  the 
defendant  F.  E.  Riddle;  that  if  In  fact  the 
plaintiffs  are  entitled  to  recover  against  the 
defendant  F.  EX  Riddle  and  the  other  defend- 
ants, then  defendant  bank  has  no  farther 
defense  to  taiake  to  plaintiffs'  suit;  that  it 
disclaims  any  right  or  interest  in  said  prem- 
ises, except  such  as  it  might  hold  by  virtue 
of  mortgage,  which  depends  upon  the  title 
and  right  to  said  lands  of  the  defendant 
Riddle  at  the  time  of  the  execution  of  the 
mortgage,  and  asks  that  this  defendant  be 
not  held  for  any  costs  in  the  action.  In  ef- 
fect, the  answer  of  the  bank  is  a  disclaimer 
in  the  event  the  issues  are  determined  in  fav- 
or of  the  plaintiffs  and  against  the  defendant 
Riddle  The  answer  of  the  defendant  bank 
clearly  submits  whatever  rights  it  claims  to 
abide  the  result  of  the  issue  between  the 
plaintiffs  and  the  defendant  Riddle,  and  its 
claim  is  conditioned  upon  the  issues  being  de- 
termined in  favor  of  the  defendant  Riddle. 
The  record  does  not  disclose  that  the  defend- 
ant bank  made  any  active  defense  to  said  ac- 
tion. However,  the  record  does  disclose  that 
A.  ti.  Herr  and  Harry  Hammerly  accepted 
service  of  the  case-made  as  attorneys  for  all 
of  the  defendants,  and  waived  the  Issuance 
and  service  of  summons  in  error  In  said 
cause,  and  waived  appearance  at  the  time  of 
the  settling  and  signing  of  the  case-made  by 
the  trial  Judge.  Under  these  circumstances, 
clearly  the  motion  of  the  defendant  F.  E. 
Riddle  to  dismiss  the  appeal  in  said  cause 
should  be  denied. 

The  only  question  presented  for  determina- 
tion on  appeal  on  the  merits  is  whether  or 
not  the  deeds  made  to  plaintiffs  are  champer- 
tous  and  void  by  reason  of  the  champerty 
statute.  It  is  the  contention  of  the  defendant 
that  as  the  defendant  had  long  been  in  the 
adverse  possession  of  the  premises  and  the 
grantor  of  the  plaintiffs  had  not  been  in  pos- 
session or  received  the  rents  and  profits  of 
said  premises  witiiln  a  year  next  preceding 
the  time  of  the  making  of  the  deed  to  the 
plaintiffs  by  the  allottee,  Emma  Boxler,  that 
said  deed  to  them  was  champertous  and  void, 
and  the  only  person  to  whom  the  allottee 
could  make  a  valid  deed  was  the  defendant 
T.  E.  Blddle,  whQ  was  in  possession  of  said 


premises,  and  that  the  deed  of  tJie  allottee, 
Emma  Boxler,  to  the  defendant  F.  E.  Riddle, 
made  on  the  25th  day  of  February,  1911,  was 
valid  and  conveyed  perfect  title  to  the  de- 
fendant F.  E.  Riddle. 

This  presents  the  question  of  whether  or 
not  the  champerty  statute  is  applicable  to 
restricted  Indian  lands,  and  whether  or  not 
this  statute  is  in  coufiict  with  the  acts  vt 
Congress  governing:  the  alienation  of  restrict- 
ed Indian  lands.  This  question  has  been 
passed  on  by  this  court  in  two  recent  eases, 
and  It  is  held  that  the  champerty  statute  bas 
no  application  in  cases  of  this  character. 
Morrow  Indian  Orphans'  Home  v.  McClendon, 
166  Pat  1101,  not  yet  officially  reported; 
Miller  y.  Grayson,  166  Pac  1077,  not  yet  offi- 
cially reported. 

The  deed  and  contract  under  which  the 
defendant  Riddle  entered  into  and  held  pos- 
session of  the  land  were  absolutely  void,  and, 
under  the  holdings  in  the  above  cases,  the  al- 
lottee, upon  the  removal  of  her  restrictions 
by  the  Secretary  of  the  Interior,  had  a  right 
to  convey  to  any  other  person,  free,  unincum- 
bered, and  unhampered  by  reason  of  any 
transactions  she  might  have  had  with  the 
defendant  F.  E.  Riddle  during  the  period  ot 
restrictions. 

The  purpose  and  Intent  ot  Omgress  is  to 
make  all  conveyances  and  transactions  In 
regard  to  these  restricted  lands  in  contraveo- 
tion  of  the  acts  of  Congress  an  absolute 
nullity,  and  to  protect  the  rights  of  the  In- 
dian and  bis  lands  to  the  end  that  when  the 
disabilities  of  an  Indian  allottee  and  the  re- 
strictions upon  alienation  are  removed,  he 
might  hold  said  lands  himself  or  convey  them 
to  others,  free,  and  unincumbered  and  in  ab- 
solute  disregard  of  any  transaction  be  mig^t 
have  consummated  during  the  period  of  re- 
striction or  disability.  To  hold  that  the 
champerty  statute  applied  would  diminish 
the  rights  of  the  Indian  in  the  exercise  ot 
control  and  ownership  over  his  lands  after 
the  restrictions  had  been  removed.  He  would 
be  limited  to  sell  only  to  the  person  in  ad- 
verse possession,  or  to  go  Into  court  and 
by  action  oust  the  person  In  adverse  posses- 
sion before  he  could  sell  his  lands  to  another. 
This  the  court  held  in  the  case  of  Morrow  In- 
dian Orphans'  Home  v.  McClendon,  supra, 
was  not  incumbent  upon  the  Indian  allottee. 

To  hold  that  the  champerty  statute  is  ap- 
plicable and  rendered  conveyances  void  made 
to  others  than  the  one  in  adverse  possession 
would  leave  the  Indian,  his  restrictions  on 
alienation  being  removed,  only  the  alternative 
of  selling  his  lands  to  the  person  in  adverse 
possession  or  bring  an  action  to  dispossess 
such  person.  This  would  be  giving  force  and 
effect  to  these  attempted  conveyances  and 
transactions  which  the  law  denounced  as  ab- 
solute nullities.  The  law  will  not  permit  one 
to  gain  an  advantageous  positlMi  over  the 
other  purchasers  through  a  void  transactioa 
with  an  Indian  during  the  existence  of  tha 
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restrictions  on  alloiation.  nie  law  M  aafe- 
gnards  the  title  to  lands  of  this  diaracter 
that  when  the  restrictions  are  removed  the 
Indian  is  free  to  sell  to  the  best  advantage, 
and  all  pnrdiasers  are  on  equal  footing,  and 
any  one  may  purchase  without  incurring  any 
culpability  on  his  part  by  reason  of  the 
«luuiiperty  statute. 

For  these  reasons  It  must  be  held  that  the 
court  erred  in  holding  that  the  deeds  to  the 
plalntlfFs  were  champertous,  void,  and  In- 
operative to  convey  Utle  to  the  plaintiffs. 

Therefore  this  cause  should  be  reversed, 
with  directions  to  the  trial  court  to  enter 
Judgment  for  the  plaintiffs. 

PER  CURIAM.    Adopted  In  whole. 


(6t  OkL  30)  

HARBAH  ▼.  OU>FIB!LD,  District  Judge. 
(No.  9S40.) 

(Supreme  Court  of  Oldalioma.    Feb.  26,  1918.) 

(ByUabut  by  tk^  Oouri.) 

PBOHTBmON  4=93(2)  —  Ebroitxous  Afplioa- 
Tioif  OF  Law — Rehbdy  by  Appeal. 
Where  an  inferior  court  has  jurisdiction  of 
the  subject-matter  and  the  parties  to  an  ac- 
tion, and  an  appeal  will  lie  to  the  Supreme 
Court  from  the  order  of  said  inferior  court,  pro- 
hibition will  not  issue,  though  the  trial  court 
may  malce  an  erroneous  apphcation  of  the  iaw 
in  the  determination  of  the  issues  tlierein. 

Orlginajl  petition  for  writ  of  prohibition 
by  Jessie  Harrah  against  Edward  Dewes 
Oldfleld,  Judge  of  the  Thirteenth  Judicial 
District  of  the  State  of  Oklahoma,  sitting 
In  Oklahoma  C!ouQty,  OkL    Dismissed. 

JcAn  H.  Miyers,<  of  Oklahoma  Oty,  for 
plaintiff.  Wilson,  Tomerlln  ft  Buckholts,  of 
Oklahoma  City,  for  defendant 

HAHDT,  J.  Jessie  Harrah  filed  In  this 
court  an  original  petition  wherein  she  prayed 
a  writ  of  prohibition  against  Hem.  Edward 
Dewes  Oldfleld,  one  of  -the  judges  of  the  dis- 
trict ixwt  of  Oklahoma  county.  The  par- 
ties will  be  referred  to  as  plaintiff  and  de- 
fendant,  reject!  vely. 

In  an  axTtlon  pending  in  the  district  court 
entitled  National  Trust  ft  Investment  (Com- 
pany, a  corporation,  v.  Frank  Harrah,  cer- 
tain proceedings  were  had  in  aid  of  exe- 
cution issued  against  defendant,  Frank 
Harrah,  upon  a  nulla  bona  return  thereof. 
In  that  proceeding  the  district  court  made 
an  order  forbidding  and  restraining  the  sale 
or  disposition  In  any  manner  of  certain  tax 
certificates  sought  to  be  impounded  and  ap- 
propriated to  the  satisfaction  of  the  judg- 
ment. The  cause  was  referred  to  Hon. 
Wm.  B.  Taylor  aa  referee,  who  took  testi- 
mmty  and  reported  his  findings  of  fact  and 
oomdinsions  of  law  to  the  court  Thp  re- 
port coming  OD  for  hearing  on  motion  to 
OMoflrm  and  motloD  for  additional  findings 
of  fact  and  exceptions  thereto,  same  was  by 


the  court  confirmed  as  to  oertaln  findings 
of  (act,  wherein  It  was  found  that  said  tax 
sale  certificates  were  the  property  of  Frank 
Harrah,  and  that  they  had  been  fraudulent- 
ly transferred  to  bis  wife,  Jessie  Harrah, 
Ute  plaintiff.  The  court  made  additional 
findings  to  the  effect  that  certain  other  tax 
■ale  certificates  were  the  prox)erty  of  the  de- 
fendant Frank  Harrah,  but  had  been  fraud- 
ulently placed  in  the  name  of  his  son,  O.  S. 
Harrah,  and  transferred  to  plaintiff.  There- 
upon O.  B.  Johnson,  sheriff  of  Oklahoma 
county,  was  appc^ted  receiver  of  said  prc^- 
erty  and  directed  to  Institute  replevin  or 
any  other  proper  proceedings  to  recover  pos- 
session of  said  tax  sale  certificates,  which 
cause  is  now  pending,  and  one  of  the  ob- 
jects of  this  proceeding  Is  to  prohibit  de- 
fendant as  judge  of  the  district  court  of  Ok- 
lahoma county  from  entertaining  jurisdic- 
tion of  said  replevin  suit  and  proceeding 
further  therein.  In  the  proceeding  in  aid 
of  execution  referred  to  after  the  institu- 
tion of  the  replevin  action  by  the  receiver 
informations  were  filed  advising  the  court 
that  plaintiff,  Jessie  Harrah,  her  husband, 
Frank  Harrah,  and  their  son,  C.  S.  Harrah, 
and  John  H.  Myers,  their  attorney,  had  con- 
temptuously violated  th«  injunctlonal  or- 
ders Issued  by  the  court  in  that  said  tax  ' 
sale  certificates  had  been  sold  and  disposed 
of  and  were  in  the  bands  of  third  persons 
unknown  and  beyond  the  jurisdiction  of  the 
court  and  it  is  also  sought  to  restrain  de- 
fendant fromi  entertaining  jurisdiction  of 
this  contempt  proceeding. 

The  principal  ground  urged  for  the  issu- 
ance of  tlie  writ  is  that  In  the  judgment 
confiiming  the  report  of  the  referee  it  was 
expressly  adjudged  that  said  tax  sale  cer- 
tificates were  the  property  of  the  defend- 
ant, Frank  Harrah,  and  had  been  wrongful- 
ly transferred  to  plaintiff,  Jesde  Harrah, 
and  that  by  8al(>  findings  and  decree  It  was 
attempted  to  adjudicate  the  rights  of  plain- 
tiff in  an  action  to  which  she  was  not  a 
party  and  by  a  judgment  from  which  she 
had  no  right  of  aRpoal.  The  test  as  to  wheth- 
er the  writ  of  prohibition  should  issue  is 
whether  the  court  wherein  the  proceeding 
la  pending  which  Is  sought  to  be  prohibited 
had  jurisdiction  thereof,  for  where  an  in- 
ferior court  has  jurisdiction  of  the  subject- 
matter  and  the  parties  to  an  action,  and  an 
appeal  lies  from  the  orders  and  judgment' of 
said  court  therein  to  the  Supreme  Court 
prohibition  will  not  IsBue,  though  said 
court  may  make  an  erroneous  application 
of  the  law  In  the  determination  of  the  Is- 
sues therein.  Spradllng  v.  Hudson,  45  Old. 
767,  146  Pac.  588;  State  v.  District  C^urt 
of  Marshall  Co.,  46  OkL  654,  149  Paa  240. 

It  Is  not  contended  that  the  district  court 
of  Oklahoma  county  is  without  jurisdiction 
to  entertain  the  replevin  action  brought  by 
the  receiver,  but  ss  stated,  the  claim  is  fhkt 
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the  Judgment  In  the  original  proceeding  pur- 
ports to  adjudicate  matters  that  should  be 
litigated  in  the  replevin  suit  Tbia  objec- 
tion does  not  go  to  the  jurisdiction  of  the 
court  We  will  not  at  this  time  undertake 
to  pass  upon  the  effect  of  the  judgment  up- 
on the  rights  of  plaintiff  who  alleges  that 
she  was  not  a  party  thereto,  but  will  leave 
this  question  to  be  determined  by  the  trial 
court  when  same  is  properly  presented  In 
the  replevin  action. 

No  contention  is  made  that  the  district 
court  is  not  possessed  of  the  power  and  jn- 
risdlctlon  to  hear  and  determine  the  con- 
tempt proceeding.  The  contention  of  plain- 
tiff in  reference  to  this  branch  of  the  case 
Is  that  the  order  which  is  alleged  to  have 
been  violated  was  Issued  without  requiring 
a  bond  to  'be  given,  and  was  against  the 
plaintiff  who  was  not  a  party  to  that  action. 
If  this  contention  be  true  it  may  be  urged 
as  a  defense  in  the  trial  court  and  should 
be  called  to  the  attention  of  that  court  in 
order  that  be  may  have  an  opportunity  to 
Investigate  the  truth  of  the  allegations. 

It  is  dear  that  the  district  court  of  Ok- 
lahoma county  has  jurisdiction  both  of  the 
replevin  action  and  of  the  contempt  proceed- 
ings, and  may  lawfully  hear  and  determine 
all  the  questions  that  are  here  urged,  and 
the  bare  fear  that  the  court  may  misapply 
the  law  in  the  determination  of  such  ques- 
tions will  not  authorize  us  to  interfere,  for 
the  writ  of  prohibition  cannot  be  made  a 
substitute  for  appeal  or  writ  of  error. 

The  petition  is  therefore  dismissed. 


HOIiMBOE  V.   NEALB.     (Na   8272.) 
(Supreme  Court  of  Oklahoma.    Feb.  26,  1918.) 

(Byllahna  hy  the  Court.) 

1.  Appeal  and   Ebbob  «=»1067— Tbial  «=» 

203(1)  —  INBTBUCTIONS  —  ISSTJIS— RBVEBSI- 

BLB  Ebbob. 
It  is  the  duty  of  the  court,  when  duly  re- 
quested, to  submit  by  instructions  to  the  jury 
any  material  issue,  theory,  or  defense  which  the 
evidence  tends  to  support,  and  a  failure  to  do 
■o  is  reversible  error  when,  in  the  opinion  of  the 
court,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  has 
probably  resulted  in  a  miscarriage  of  justice. 

2.  Tbial  «=»203(1)— Submission  or  Issues— 
CoNTBABT  Evidence. 

The  right  to  have  the  same  submitted  to  the 
jury  is  not  affected  by  the  fact  that  there  la 
evidence  to  the  contrary. 

3.  Masteb  and  Servant  €=3300  —  Irjubt  to 
Thibd  Pebson— Liability. 

Where  the  injury  complained  of  is  the  re- 
sult solely  of  a  negligent  act  of  a  third  person 
who  does  not  stand  in  such  relation  to  the  de- 
fendant as  to  render  the  doctrine  of  respondeat 
superior  applicable,  no  liability  can  attach  to 
the  defendant. 

Commissioners'  Opinion,  Division  Na  8. 
Error  from  District  Oonrt,  Cleveland  Coun- 
ty; F.  B.  Swank,  Judge. 

Action  by  Mrs.  B.  J.  Neale  against  3.  A. 


Holmboe,  doing  business  as  the  Holmboe 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  cause 
remanded  for  new  trial. 

Taught  &  Brewer  and  John  H.  Halley,  all 
of  Oklahoma  City,  and  Ralph  O.  Hardie,  of 
Norman,  for  plaintiff  in  error.  W.  U  Eagle- 
ton  and  Roy  V.  Lewis,  both  of  Norman,  for 
defendant  in  error. 

HOOKER,  C.  The  construction  company 
contracted  with  the  state  of  Oklahoma  to 
erect  a  power  plant  at  the  university  located 
at  Norman,  OkL,  and  on  the  day  of  the  al- 
leged injury  Involved  here  It  was  engaged  In 
laying  pipe  lines  from  the  power  plant  to 
the  buildings  located  upon  the  campus  of 
the  university,  and  in  order  to  do  so  it  was 
necessary  for  It  to  excavate  ditches  over  and 
across  the  campus  of  the  university  and  the 
streets  and  sidewalk  used  in  connection 
therewith.  The  negligence  complained  of 
here  Is  that  it  had  excavated  a  ditch  across 
the  street  and  sidewalk  which  had  long  and 
continuously  been  used  by  the  general  pub- 
lic, and  that  it  had  negligently  failed  to  prop- 
erly safeguard  the  same  by  means  of  bar- 
riers and  lights  to  inform  the  general  public, 
accustomed  to  use  said  street,  that  said  ditch 
had  been  excavated,  and  thereby  prevent  in- 
jury to  those  using  the  same.  And  it  is  al- 
leged that  the  plaintiff,  on  the  night  in  ques- 
tion, in  returning  from  one  of  the  buildings 
cm  the  campus  where  her  duty  called  her  to 
her  home  along  the  usual,  customary,  and 
natural  route,  passed  down  the  sidewalk 
which  she  was  accustomed  to  use,  and  that 
she  encountered  an  obstruction  across  the 
sidewalk,  and  in  attempting  to  pass  the  same, 
without  fault  on  her  part  and  without  knowl- 
edge or  warning  of  the  danger,  fell  into  the 
ditch  which  the  construction  company  had 
excavated  across  said  street  and  sidewalk, 
and  was  thereby  injured,  for  which  she  seeks 
to  recover  damages  here. 

The  answer  consisted  of  a  general  denial, 
a  plea  of  contributory  negligence,  and  for  a 
third  and  separate  defense  it  is  asserted  by 
the  construction  company  that  it  had  left 
the  street  and  the  sidewalk  in  a  safe  condi- 
tion, but  that  the  owner  of  the  property, 
without  the  knowledge  or  consent  of  the  con- 
struction company,  after  it  had  placed  the 
street  and  sidewalk  in  a  safe  ccmdltion  for 
use  by  pedestrians  accustomed  to  use  the 
same,  had  altered  and  changed  it,  and  if  the 
same  were  rendered  unsafe,  that  it  was  due 
to  the  act  of  the  owner  over  which  the  con- 
struction company  had  no  control. 

The  facts  here  disclose  that  the  plaintlEC 
below  on  the  night  in  question  was  pursuing 
the  usual  route  of  travel  from  the  engineer^ 
ing  Jjuilding  located  on  the  campus  of  the 
university  east  of  the  extension  of  Asp  ave- 
nue to  her  home,  that  she  crossed  the  exten- 
sion of  Asp  avenue  immediately  west  of  the 
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engineering  bnllding  to  the  west  side  of  Asp 
avenne  extended,  and  then  started  north  up- 
on the  side-walk  located  upon  the  west  side 
of  Asp  avenue  extended  in  the  direction  of 
her  home,  and  that,  when  she  had  almost  ap- 
proached the  boulevard  running  east  and 
west  through  the  campus,  she  encountered 
an  obstruction  across  the  sidewalk,  and  in 
endeavoring  to  go  around  this  ol)stn)ctlon 
she  fell  into  an  open  ditch  and  snffered  the 
Injuries  complained  of  here.  It  is  contended 
by  her  that  there  was  no  light  placed  at 
that  point  whi«a».  would  enable  pedestrians  to 
find  their  way,  and  that  a  plank  placed 
across  this  ditch,  by  means  of  which  pedes- 
trians were  Intended  to  cross  the  same,  was 
InsulHclent  to  safely  protect  the  lives  and 
limbs  of  those  using  It  therefor. 

The  evidence  on  behalf  of  the  constmctlon 
company  would  tend  to  establish  that  It  did 
not  place  the  obstructions  upon  said  side- 
walk of  which  the  plalntUT  below  complains, 
but  left  this  sidewalk  entirely  open  with 
gnard  rails  npon  the  east  and  west  side 
thereof,  and  with  lights  upon  the  north  and 
sooth  end  of  said  gnard  rails,  so  that  pedes- 
trians using  said  sidewalk  could  not  fall  in 
the  ditch,  and  could  see  that  excavations  had 
been  made  and  pass  over  the  same  In  safety, 
but  that  after  these  grnard  rails  had  been 
erected  npon  the  east  and  west  side  of  the 
sidewalk  over  said  ditch,  and  the  lights  had 
been  placed  at  the  north  and  sound  end 
thereof,  the  superintendent  of  the  university 
grounds  bad,  without  Its  knowledge  or  con- 
sent, torn  up  the  sidewalk  for  a  distance  of 
15  or  20  feet  over  and  upon  either  side  of 
said  ditch,  and  made  the  same  anew,  and 
Inasmuch  as  the  same  was  fresh,  the  afore- 
said superintendent  placed  barriers  across 
the  sidewalk  so  that  the  same  could  not  be 
used  until  It  had  dried,  and  that  the  super- 
intendent fixed  a  passageway  at  the  side  of 
the  sidewalk  by  means  of  planks  across  the 
ditch,  and  had  left  certain  lights  to  properly 
advise  the  public  of  this  condition. 

A  trial  was  had,  and  a  judgment  rendered 
against  the  company,  from  which  it  has  ap- 
pealed here,  only  assigning  as  error  the  re- 
fusal of  the  court  to  submit  to  the  Jnry  Its 
theory  of  the  defense  contended  for  by  it; 
that  is,  that  If  the  condition  of  this  side- 
walk was  unsafe  to  the  traveling  public;  and 
bad  been  rendo^  so  by  the  act  of  the  own- 
er aver  which  the  construction  company  had 
no  Gontr(d,  it  could  not  be  held  responsible 
therefor,  and  that  it  had  npon  this  particular 
occasion  placed  this  sidewalk  In  a  safe  con- 
dition to  be  used  by  the  public,  and  Iiad 
properly  guarded  the  same  by  means  of 
guard  rails  and  lights  so  that  injury  could 
not  come  to  those  using  the  sidewalk,  and 
that  the  superintendent  of  the  university 
gronnds,  without  Its  knowledge  or  consent, 
had  thereafter  altered  this  condition  by  tear- 
ing up  the  sidewalk,  building  new  sidewalk, 
and  erecting  obstructions  across  the  same 


upon  the  north  and  south  side  of  said  dltdi 
in  order  to  avoid  the  use  thereof  by  the  pub- 
lic. And  it  is  further  asserted  by  the  con- 
struction company  that.  If  this  sidewalk  was 
rendered  unsafe,  the  same  was  due  to  the 
act  of  the  owner  or  the  superintendent  of 
the  university  grounds,  and  not  to  any  act 
of  Its  own. 

[1-S]  An  examination  of  die  evidence  here 
is  clearly  sufficient  to  Justify  the  submission 
of  that  question  to  the  Jury;  for.  If  it  be 
true,  the  same  constitutes  a  perfect  defense 
to  the  plaintiff's  cause  of  action. 

In  1  Thompson  on  Negligence,  680,  It  la 
said: 

"If  the  negligence  of  the  proprietor,  and  not 
that  of  the  contractor,  is  toe  proximate  cause 
of  the  injury,  then  the  proprietor  will  be  liable 
to  the  person  injured." 

In  29  Qya  477,  the  role  is  laid  down  as  fol- 
lows : 

"Where  the  injury  is  the  resoit  solelv  of  the 
negligent  act  of  a  third  person  who  does  not 
stand  in  such  a  relation  to  defendant  as  to  ren- 
der the  doctrine  of  respondeat  superior  apnlica- 
ble,  no  liability  attaches  to  toe  defendant 
The  fact  that  Qie  negligent  act  wbicli  caused 
the  injury  was  done  on  a  person'R  land  or  prop- 
erty will  not  render  him  liable  where  he  had  no 
control  over  the  person  committing  such  act, 
and  the  act  was  not  committed  on  bis  acconnt, 
nor  where  the  third  person  whose  negligence 
cansed  the  injury  assumes  control  of  the  owner's 
property  without  anthority." 

This  court  in  Menten  v.  Rtcharda  et  aU 
163  Pac  1177,  said: 

"Each  party  to  a  controversy  is  entitled  to 
have  bis  theory  of  the  ease  presented  to  the  Jury 
by  proper  instruction,  provided  the  same  luis 
been  properly  pleaded  and  b;  has  introduced  evi- 
dence tending  to  support  such  theory." 

And  in  Oklahoma  Ry.  Co.  r.  Chrlstenson, 
47  OkL  132,  148  Pac.  94,  this  court  said: 

"The  instructions  of  the  conrt  should  be  based 
upon  the  issues  as  made  by  the  pleadings  and 
the  evidence,  and  should  present  the  respective 
theories  of  the  parties  in  accordance  with  the 
testimony  offered  in  support  thereof." 

And  in  A.,  T.  &  S.  F.  Ry.  Co.  r.  JTamlsoa, 
149  Pac.  196,  this  court  said*: 

"In  a  case  tried  to  a  jnry,  where  the  evidence 
tends  to  support  the  same,  It  is  the  duty  of  the 
court  to  submit  by  appropriate  instructions 
the  theories  of  defense ;  and  failure  so  to  do,  at 
the  request  of  the  defendant,  constitutes  preju- 
dicial error." 

And  in  Spurrier  Lbr.  Co.  ▼.  Dodson,  30  OlcL 
412,  120  Pac.'  934,  this  court  said : 

"It  is  the  dutv  of  the  court  to  submit  to  the 
jury,  and  give  mstructions  thereon,  any  issue, 
theory,  or  defense  which  the  evidence  tends  to 
support  This  right  is  not  affected  by  the  fact 
that  there  is  countervailing  testimony." 

• 

The  plalntltC  In  error  requested  the  oonrt 
to  Instruct  the  Jury  In  accordance  with  tba 
theory  of  Its  d^ense  as  stated  above.  The 
court  refused  to  do  sa 

A  careful  examination  of  the  pleadings 
and  evld«ice  condusiveiy  leads  one  to  tba 
conclusion  that  It  was  prejudicial  error  for 
the  court  to  refuse  to  give  this  instructltm. 
For  this  the  Judgment  of  the  lower  court  la 
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leveneA,  and  tbla  cftns«  remanded  for  a 
new  trial. 

PBBOUBIAM.   Adopted  In  wboiek 


(68  Okl.  33) 

WATSON  ▼.  STONE  et  oL    (No.  84T7.) 

(Supreme  C!onrt  of  Oklahoma.    Feb.  26,  1918.) 

(SyUalm*  ly  the  Court.) 

1.  HrSBAND  AND  Wete  *=»35— Antewtjptiai, 

OONTEACT^-ACTIOW    TO    QUIET    TiTlK. 

The  plaintiff  and  his  deceased  wife  before 
their  marriage  entered  into  an  antenuptial  con- 
tract to  the  effect  that  neither  by  reason  of  their 
marriage  ahoold  claim  or  acquire  any  right, 
tide,  or  interest  in  or  to  the  property  then  own- 
ed by  the  other,  but  that  any  real  estate  ac- 
quired after  their  marriage  should  be  owned  by 
them  in  common.  After  the  death  of  the  wife, 
the  defendants  herein,  her  children  by  a  former 
marriage,  claimed  an  interest  in  certain  real  es- 
tate Qwned  by  the  plaintiff,  on  the  ground  that 
it  was  acquired  after  marriage,  and  also  claim- 
ed that  it  was  purchased  with  funds  jointly 
owned  by  their  mother  and  the  plaintiff.  The 
plaintiff,  in  a  suit  brought  by  himself  to  quiet 
title,  testified  that  the  real  estate  was  purchased 
after  his  marriage  to  the  defendant's  mother, 
but  that  it  was  purchased  with  the  proceeds  of 
the  sale  of  property  owned  by  him  before  his 
marriage.  The  court  sustained  a  demurrer  to 
plaintiff's  evidence.    Beld,  this  was  error. 

2,  CONT&ACTS     <8=147(1)— COKSTBUCTIOH— IW- 
TENT  OF  PABTIEa 

A  contract  must  be  given  a  fair  and  reason- 
able interpretation,  and  such  effect  aa  was  rea- 
sonably contemplated  by  the  pa'rties  at  the  time 
they  entered  into  the  contract. 

Error  from  District  Cktnrt,  Wlooda  Cktnnty; 
W.  0.  Grow,  Judge. 

Action  by  B.  M.  Watson  against  J.  N.  Stone 
and  otbers  to  quiet  title.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed and  remanded. 

Ll  T.  Wilson,  H.  A.  Noab,  and  J.  P.  Grove, 
all  of  Alva,  for  plalntlfT  in  error.  B.  W. 
Snoddy,  of  Alva,  for  defendants  In  error. 

BRhi*!'!',  J.  This  action  was  commenced  in 
the  district  conrt  of  Woods  connty  by  the 
plaintiff  in  oror,  B.  li.  Watson,  aa  plaintiff, 
against  the  defendants  in  error  as  defend- 
ants, to  quiet  title  to  the  tract  of  land  de- 
scribed In  the  petition. 

It  api>ears  that  the  defendants  are  the  step- 
children,of  the  plaintiff,  R.  M.  Watson;  that 
In  1897  the  plaintiff  married  Mrs.  illssourl 
A.  Stone,  the  mother  of  the  defendants  (now 
deceased),  who  was  then  a  widow  possessing 
certain  property.  The  plaintiff  also  owned 
certain  property,  and  biefore  their  marriage 
the  said  Mrs.  Stone  and  thq  plaintiff  en- 
tered into  an  antenuptial  contract  to  the  ef- 
fect that  neither  should  claim  or  acquire  any 
right,  title,  or  interest  In  or  to  the  prot)erty 
o\<med  by  the  other  at  the  time  of  their  mar- 
riage, but  that  any  real  estate  acquired  dur- 
ing coverture  should  be  held  In  common. 
After  the  death  of  tb^  mother,  the  defend- 
ants bad  this  contract  reoorded.    The  plain- 


tiff in  his  petition  sets  ottt  tb»  antenuptial 
contract,  but  pleads  that  the  real  estate  in- 
volved in  this  controversy,  while  purchased 
after  his  marriage  to  his  deceased  wife,  was 
purchased  with  the  proceeds  of  the  sale  ot 
real  estate  owned  by  him  at  the  time  of  bis 
marriage.  The  defendants  answered,  and  by 
cross-petition  aslced  for  an  undivided  one- 
half  interest  In  said  real  estate,  alleging  that 
the  said  real  estate  was  acquired  after  the 
marriage  of  plaintiff  and  their  mother,  and 
also  alleged  that  it  was  purchased  wltb  the 
Joint  funds  of  the  plaintiff  and  the  mother 
of  the  defendants. 

The  plaintiff  testified  in  his  own  behalf  at 
the  trial  that  after  his  marriage  to  the  moth- 
er of  the  defendants,  he  took  his  wife  and  her 
seven  children,  the  defendants  herein,  to  his 
homestead,  where  they  resided  for  some  time; 
that  finally  he  sold  this  farm  for  $1,600,  and 
purchased  another  farm  for  $1,800,  upon 
which  the  family  resided  until  plaintiff  sold 
that  for  $4,500,  and  he  immediately  pur- 
diBsed  another  farm,  paying  $6,000  for  that, 
upon  which  he  and  the  fbntily  resided  until 
he  sold  that  for  $9,500,  and  Immediately  pur- 
chased the  farm  In  controvertiy>  paying  $84200 
for  it  The  i^alntiff  further  testified  that 
none  of  the  wife's  money  or  property  went 
into  this  farm;  but  that  when  he  sold  his 
first  homestead  for  $1,600,  and  purchased  an- 
other for  $1,800,  that  he  paid  the  difference 
of  $200  in  live  stock  and  certain  personal 
property  that  he  had  acquired  and  owned 
prior  to  his  marriage  to  the  mother  of  the  de- 
fendants; that  when  he  sold  this  farm  for 
$4,600,  and  purchased  anoQier  for  $6,000,  that 
he  paid  the  difference  out  of  the  proceeds  ot 
the  sale  of  certain  real  estate  that  he  owned 
in  Colorada  at  add  before,  the  time  ot  bis 
marriage  to  the  mother  of  the  defendants. 
This  is  substantially  tbe  evidence  of  tbe 
plaintiff,  Watson.  At  tbe  close  of  this  evi- 
dence the  defendants  demurred  to  the  evi- 
dence, and  the  demurrer  was  sustained  by  tbe 
court,  and  Judgment  entered  awarding  tbe  de- 
fendants a  one-half  undivided  Interest  in  and 
to  tbe  farm  in  controversy. 

[1,2]  Tbe  plaintiff,  Watson,  has  appealed 
from  tills  judgment  and  assigns  a  number  of 
errors,  but  we  think  it  is  sufficient  to  say  that 
the  court  erred  in  sustaining  the  demurrer 
to  tbe  plaintiff's  evidence,  for  under  the  ante- 
nuptial contract  the  wife  was  not  entitled  to 
any  part  of  the  property  that  the  plaintiff 
owned  at  the  time  of  bis  marriage  to  her, 
and  his  testimony  Is  that  nothing  but  the 
proceeds  of  bis  separate  pr(^>erty  went  Into 
the  farm,  which  is  the  subject  of  this  litiga- 
tion; and  the  mere  fact  that  this  ftirm  was 
purchased  after  their  marriage  would  not 
within  Itself  give  the  wife  any  interest  In  it, 
for  tbe  contract  was  that  only  real  estate  ac- 
quired during  coverture  should  be  held  in 
common,  and  tbls  contract  most  be  given  a 
reasonable  and  fair  interpretation  and  sach 
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•ffMt  a>  was  reaaonably  oootemplated  by  the 
partleB  at  tbe  time  It  waa  entered  into,  and 
they  certainly  neyer  Intended  that  the  plain- 
tiff shoald  forfeit  all  the  henefita  under  this 
antenuptial  contract  If  he  should  sell  his 
homestead,  and  reinvested  the  proceeds  of 
that  sale  In  another  farm.  Sudi  was  never 
Intended  to  t^  the  effect  of  that  clause  In 
the  contract,  which  provides  that  all  real 
estate  acquired  during  coverture  should  be 
held  In  common.  But  that  clause  simply 
means  that  If,  by  their  joint  ^orts,  they 
should  be  able  to  acquire  additional  real  es- 
tate holdings,  that  they  should  share  such 
holdings  equally.  But  under  the  testimony  of 
the  plaintiff,  this  tract  of  land  in  controversy 
was  not  an  additional  holding,  but  was  pui^ 
chased  directly  with  the  proceeds  of  the  farm 
he  owned  at  the  time  he  married  the  de- 
ceased, enhanced  by  advances  in  the  price  of 
real  estate. 

Under  this  state  of  the  record,  ft  was  error 
for  the  court  to  sustain  a  demurrer  to  the 
evidence  The  judgment  is  reversed,  and  the 
canae  remanded  for  a  new  trial.  All  the  Jus- 
tices concur. 

SCHAFER  V.  MIDLAND  HOTEIi  CO.  ot  aL 

(No.  8338.) 

(Supreme  Court  of  Oklahoma.     Jan.  8»  1918. 

Rehearing  Denied  March  19. 19ia) 

(^ylMnt*  if  the  Court.) 

JUDOKKRT  «=3lOO(B)  —  Nxw  Tbial  «a3«8— 
JUDQHBRT  N0TWITH8TANDmO  VKBOIOT  — 
BVIDENO. 

Where  there  la  no  legal  evidence  reasonably 
tending  to  support  the  verdict  of  the  jury,  the 
aamo  should  be  set  aalda>  The  evidence  in  this 
case  ezaokined,  and  htid,  that  there  is  no  legal 
evidence  reasonably  tending  to  support  the  judg- 
ment for  the  defendant,  and  that  the  conrt  erred 
in  overruling  the  motion  of  the  idaintiff  for 
judgment,  notwithstanding  the  verdict 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Conrt,  Comanche  Coun- 
ty;   Cham  Jones,  Judge. 

Action  by  Henry  Schafer  against  the  Mid- 
land Hotel  Company  and  G.  H.  Block.  Judg- 
ta&nt  for  defendants,  and  plaintiff  brings  er- 
ror. Reversed,  with  directions  to  enter  judg- 
ment for  plaintiff. 

Stuart,  Cmoe  ft  Oruce,  of  OKIaboma  City, 
and  R.  B.  Forrest,  of  El  Reno,  for  plaintiff  in 
error.  Johnson  ft  Stevens  and  B.  M.  Parmen- 
ter,  all  of  LiawtoD,  for  defendants  in  error. 

PRXOR,  0.  This  is  an  action  commanoed 
In  the  district  court  of  Comandie  county 
by  Henry  Schafer  against  the  Midland  Hotel 
Company,  a  corporation,  and  Q.  H.  Block  for 
the  recovery  on  a  note  in  the  sum  of  $5,000, 
and  the  recovery  of  $2,228  as  money  advanced 
to  the  Midland  Hotel  Company  by  the  plain- 
tiff, Henry  Schafer.  The  parties  will  be  re- 
ferred to  as  they  appeared  in  the  trial  court 

The  plaintiff  alleges  In  his  petition  that 
on  the  26th  day  of  November,  1909,  the  Mid- 


land Hotel  Oompany  made  and  ezecoted  its 
note  for  the  sum  of  $5,000,  payable  to  tbe 
Third  National  Bank  of  St  Louis,  and  in- 
dorsed by  the  plaintiff,  Henry  Schafer,  and 
the  defendant  Garret  H.  Block;  that  said 
note  was  made  for  the  purpose  of  securing 
a  loan  of  said  amount  for  the  use  and  bene- 
fit of  the  hotel  company,  and  was  used  for 
the  purpose  of  completing  the  Midland  Hotel, 
which  was  owned  by  the  said  cori>oration ; 
that  the  note  was  payable  on  the  2Sth  day 
of  January,  1910;  that  said  note,  at  its  ma- 
turity, was  held  by  the  City  National  Bank 
of  lawtcm;  that  when  said  note  became  due, 
the  corporation  did  not  have  the  funds  with 
which  to  pay  said  note,  and  the  plaintiff,  as 
Indorser  of  said  note,  paid  the  same;  there- 
by the  plaintiff  became  holder  and  owner  of 
said  note,  and  by  reason  thereof  the  said  de^ 
fendants  are  due  to  the  plaintiff  $5,000,  tjie 
principal  sum  and  interest  there<m  from  Uie 
1st  day  of  February,  1910. 

For  a  second  cause  of  action  the  plaintiff 
alleges  that  on  the  Slst  day  of  December, 
1910,  he  advanced  $600  in  cash  to  the  said 
hotel  company,  which  is  due  and  unpaid, 
and  owing  to  him  by  said  hotel  company  and 
said  Garret  H.  Block,  and  thereafter  on  the 
8d  day  of  January,  1910,  the  plaintiff  advanc- 
ed the  said  hotel  company  $1,728,  whldi  is 
due  and  unpaid  and  owing  to  the  plaintiff 
by  the  defraidant  hotel  company  and  Garret 
H.  Block;  that  on  the  13th  day  of  ApiU. 
1910,  the  above  amounts,  aggregating  $7,228, 
with  interest,  were  due  and  owing  to  the 
plaintiff  from  the  defendants,  and  on  that 
date  the  plaintiff  sold  his  interest  In  the 
said  hotel  to  the  defendant  G.  H.  Block,  and 
on  that  date  the  plaintiff  and  defendant 
Block  entered  into  an  agreement  wberet^f 
Block  agreed  to  pay  all  outstanding  obli- 
gations against  the  hotel  company,  and  hold 
this  plaintiff  harmless  by  reason  thereof. 

The  answer  of  the  defendants  in  effect  is : 
They  admit  the  execution  of  the  note  by  the 
Midland  Hotel  Company  and  the  payment  of 
the  same  by  the  plaintiff;  they  also  admit 
that  the  plaintiff  advanced  in  money  the  sum 
of  $2,228  to  tbe  Midland  Hotel  Company  for 
its  use  and  benefit,  but  allege  in  this  connec- 
tion that  prior  thereto  the  plaintiff,  Henry 
Schafer,  and  Block,  organized  said  corpora- 
tion with  a  capital  8t0(i  of  $100,000,  and  is- 
sued to  the  plaintiff  and  defendant.  Block 
250  shares  each  at  a  par  value  of  $100 ;  that 
there  was  an  agreement  between  the  plain- 
tiff, Schafer,  and  the  defendant  Block  that 
eadi  should  contribute  an  equal  amount  to 
the  completion  and  furnishing  of  the  hotel; 
that  the  plaintiff,  Schafer,  had  contributed 
about  $18,000,  of  which  the  $7,228  involved 
in  this  controversy  was  a  part,  and  alleges 
that  Block  had  contributed  $24,000  towards 
his  pro  rata  share,  and  alleges  that  the  $5,000 
note  was  given  for  the  purpose  to  secure 
money  for  the  plaintiff  which  was  to  be  con- 
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trlbuted  b7  htm  to  tfao  hotel  company,  and 
that  the  hotel  comi>any  and  the  defendant 
Block  were  indorsers  on  said  note  for  the 
said  plalntifT,  Scbafer ;  and  denies  any  liabil- 
ity of  the  hotel  company  or  the  defendant 
Block  on  said  note,  or  on  the  amonnts  claim- 
ed to  have  been  advanced  by  said  plalntUT  to 
the  said  defendant  company.  The  plaintiff 
in  reply  denies  all  new  matter  set  up  by  the 
defendants  in  their  answer.  On  these  Issues 
there  was  a  trial  to  a  jury  and  a  verdict^  In 
favor  of  the  defendants.  The  plaintiff  filed 
a  motion  for  Judg:ment  non  obstante  veredic- 
to, which  was  by  the  court  overmled.  Judg- 
ment was  rendered  upon  the  verdict,  and  the 
plaintiff  appeals. 

The  only  question  raised  and  presented  to 
the  trial  court  was  a  challenge  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  verdict 
of  the  Jury.  This  requires  an  examination  of 
the  record  by  this  court  to  determine  wheth- 
er or  not  there  is  any  legal  evidence  to  sap- 
port  the  verdict 

The  real  issues  of  fact  in  this  case  are 
whether  or  not  there  was  an  agreement  be- 
tween the  plaintiff  and  the  defendant  Blodi 
that  each  should  contribute  an  equal  amount 
to  the  completion  and  furnishing  of  the  ho- 
tel, and  whether  or  not  the  amount  sued  for, 
the  $6,000  note,  and  the  $2,228  was  contribut- 
ed by  the  plaintiff  as  his  pro  rata  share. 
There  is  no  dispute,  and  it  is  admitted  by  the 
defendants  that  the  plaintiff  did  advance  to 
the  hotel  the  said  amounts.  Hie  plaintiff  tes- 
tifies that  the  $6,000  was  borrowed  by  the 
corporation,  and  the  defendant  Block  and 
the  plaintiff  were  indorsers  on  the  not&  He 
denies  in  his  testimony  any  agreement  or 
any  understanding  whereby  such  funds 
should  be  considered  as  his  individual  con- 
tribution to  the  hotel  company.  The  evid^oe 
relied  upon  by  the  defendants  to  establish 
their  defense  is  the  testimony  of  the  defend- 
ant Block. 

On  the  main  issue,  the  defendant  Block 
testified  in  part  as  follows  In  regard  to  the 
execution  of  the  note: 

"Q.  Did  yon  and  Schafer  have  any  eonversa- 
tioD  about  the  matter,  and  if  so,  what  was  said? 
A.  Schafer  came  down,  and  I  told  bim  we  would 
have  to  have  some  money,  and  I  told  him  I 
thought  we  coald  get  it  at  the  City  National 
Bank,  and  we  went  to  Mr.  English,  and  he  let 
us  have  the  $5,000.  We  indoised  it  as  the  Mid- 
land Hotel  Company,  and  in  person.  Q.  When 
Jou  got  the  money,  whose  money  was  it?  A. 
t  went  to  the  hotd  company.''^ 

As  to  payment: 

'*Q.  Schafer  did  not  pay  oat  any  money  for 
the  hotel  company,  did  he?  A.  He  paid  out 
|5,000.  He  paid  the  bank.  Q.  Is  that  this 
$5,000  note?  A.  Tea,  sir.  Q.  You  mean  to 
say  that  he  went  and  paid  off  the  $5,000  note, 
and  that  was  given  by  the  hotel  company?  A. 
That  was  given  by  the  hoUA  company.  Q.  And 
he  paid  that  off?  A  Tee,  sir.  Q.  That  is  the 
note  that  is  in  controversy  here?  A  Yes,  sir. 
Q.  You  asked  him  to  go  and  do  it,  or  you  told 
him  the  bank  wanted  the  money?  A.  Yes,  sir; 
I  told  him  the  bank  wanted  the  money.  Q, 
Ton  don't  deny  that  that  $1,728  that  Schafer 
turned  over  to  you  in  cash  which  you  put  in 


there  was  a  diarge  and  a  proper  diarse  against 
the  Midland  Hotel  Company?  A.  From  his 
standpoint  it  woold  be  so ;  he  kept  track  of 
what  he  put  in.  Q.  You  don't  deny  that  that  is 
a  proper  charge  against  the  hotel  company?  A. 
Of  coarse,  it  is  a  proper  charge.  Q.  And  so  is 
the  $5,000?  A.  Yes,  sir.  Q.  The  $500  item 
would  be?  A  Yes,  sir:  bat  I  never  saw  any- 
thing about  the  note  after  he  had  taken  it  I 
found  out  from  the  bank  that  he  paid  it  Q. 
The  hotel  owed  it?  A  Yes,  sir.  Q.  If  these 
Items  were  properly  cfaargcahle  against  the 
Midland  Hotel  Company,  why  does  not  the  Mid- 
land Hotel  Company  pay  these  amounts  to 
Schafer?  A.  Because  when  I  made  the  con- 
tract with  him  I  told  him  'for  all  his  interest 
in  the  hotel  what  I  would  givo  him.'  Q.  What 
did  you  understand?  A.  I  told  him  I  would 
give  $18,000  at  first  for  all  bis  interest  This 
money  had  been  paid  by  him,  and  of  coarse  he 
had  that  mnch  interest  in  the  hotel,  and  I 
told  him  what  I  would  give  for  his  interest,  and 
he  hemmed  and  hawed  around,  and  finally  took 
$18,500  for  his  interest  in  the  hotel  Q.  Ton 
had  that  contract  written  down  in  black  and 
white?  A  Yes,  sir.  Q.  And  now  you  will  not 
pay  him  the  debt  because  you  understood  he 
was  to  turn  over  the  noto  to  you  in  connection 
with  the  payment  of  that  stock?  A.  I  made 
that  offer  for  all  his  interest" 

In  this  connection  it  is  appropriate  to  ob- 
serve that  this  case  was  in  this  court  once 
before,  and  the  original  answer  admitted  the 
execution  of  the  note  by  the  Midland  Hotd 
Company,  and  the  company  received  and 
used  the  $5,000;  also  admitted  that  Schafer 
had  advanced  to  the  hotel  company,  in  cash, 
the  ^,228  Involved  here. 

The  contract  between  the  plaintiff  and  the 
defendant  Block,  entered  into  at  the  time 
that  Schafer  sold  his  shares  to  Block,  con- 
tained the  following  provision: 

"And  the  said- party  of  the  second  part  [Block] 
hereby  agrees  that  he  will  pay  off  and  discharge 
all  obligations  against  the  Midland  Hotel  Com- 
pany, and  hold  and  save  harmless  the  said  party 
of  the  first  part  [Schafer]  from  any  and  all  ob- 
ligations which  he  may  have  entered  into  joint- 
ly with  the  party  of  the  second  part  or  in  his 
own  name  for  the  use  and  benefit  of  the  Mid- 
land Hotel  Company." 

The  defense  In  this  action  then  was: 
"That  as  a  part  of  the  consideration  of  said 
transaction  it  was  mutually  agreed  that  the  said 
plaintiff  should  and  would  release  the  said  de- 
fendant tiarret  H.  Block  and  said  corporation 
from  any  and  all  obligations  against  them  or 
either  of  them  on  account  of  any  advances  made 
by  said  plaintiff  to  said  hotel  company  then 
claimed  by  said  plaintiff  to  the  amount  of  $7,- 
200.  •  •  *  That  by  mutual  mistake  of  the 
parties  and  the  scrivener  who  wrote  the  con- 
tract, said  provisions  were  omitted  from  the  con- 
tract" 

And  it  was  asked  that  the  contract  be  re- 
formed by  the  court  to  incorporate  the  above 
provision.  This  court  held  on  appeal  that 
the  evidence  of  the  defendant  was  not  sulB- 
clent  to  justify  a  reformation  of  the  contract 
Incorporating  said  provision  as  having  been 
omitted  by  mutual  mistake. 

It  will  be  readily  seen  that  the  testimony 
of  the  defendant,  as  above  set  out,  tends 
rather  to  support  the  plaintiff's  claim  than 
the  defendants',  or  tends  rather  to  establish 
the  contention  in  his  former  answer  that  the 
plaintiff  bad  agreed  to  release  the  defendant 
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Block  and  the  oorponttton  from  any  Uabillty 
by  leaaon  of  tbe  amounts  claimed  than  to  ea- 
tabllsh  hla  contention  imder  hla  present  an- 
swer that  there  was  an  agreemoit  that  this 
amonnt  should  and  was  contributed  as  the 
pro  rata  share  of  the  plaintiff  to  the  hotel 
company.  The  defendant  Block  further  tes- 
tifies that  the  hotel  cost  $96,000,  but  when  he 
attempts  to  disclose  the  actual  expenditure, 
he  cannot  account  for  but  $46,000  that  was 
actually  put  Into  the  hotel;  $31,000  tor  the 
cost  of  completing  the  building,  and  about 
$15,000  for  furniture.  When  called  upon  to 
explain  the  $50,000  difference  between  $46,- 
000  and  $86,000,  he  says  that  he  and  Schafer 
always  held  the  ori^boal  property  as  pur- 
chased by  the  Midland  Hotd  Gonq;)any  at  a 
▼alae  of  $50,000  In  case  they  should  want  to 
sell,  and  that  the  only  way  to  make  the  hotel 
cost  $86,000  is  to  add  this  $50,000  to  the  $46,- 
000.  In  a  statement  as  to  the  cost  and  In- 
debtedness of  the  hotel  made  by  Block  to 
Schafer,  Block  makes  a  statement  that  the 
hotel  company  owed  him  $6,310.94;  says  that 
this  advancement  to  the  hotel  was  In  mate- 
rial and  In  cash  both;  that  this  included  all 
that  the  hotel  owed  him.  In  another  state- 
ment and  in  his  answer  he  claims  that  he  had 
advanced  $24,226,  but  is  unable  to  explain 
where,  when,  or  In  any  manner  whatever  how 
he  put  this  money  into  the  hotel,  having  ac- 
counted practically  for  all  of  tbe  $46,000, 
which  he  says  the  hotel  and  furnlsblugs 
thereof  actually  cost,  to  have  been  received 
from  other  sources.  He  had  been  served 
with  notice  by  the  idaintlfl  to  produce  all  the 
books,  he  having  had  the  books  in  charge, 
showing  all  of  the  record  of  the  indebtedness 
of  the  hotel,  including  the  advancements  that 
he  dalmed  to  have  made  to  the  hoteL  He 
produced  the  hooka  of  the  hotel,  and  when 
qnesUoned  about  the  advancements  he 
claimed  to  have  made,  the  only  response  he 
was  able  to  make  was  that  the  books  would 
show,  and  when  he  would  be  unable  to  show 
by  the  books  that  he  had  made  the  advance- 
ments he  would  evade  the  questions  by  say- 
ing that  his  lumber  yard  books  would  show 
what  he  had  advanced. 

Taking  the  testimony  of  the  defendant 
alone,  and  giving  It  all  of  the  reasonable  In- 
ferences and  deductions  that  may  be  drawn 
from  it,  it  is  so  Inconsistent  and  contradic- 
tory within  Itself  that  it  totally  falls  to  es- 
tablish the  defense  of  the  defendants  that 
there  was  an  agreement  between  Block  and 
Schafer  that  they  would  contribute  equal 
amounts  necessary  for  the  completion  of 
tbe  hotel,  or  that  there  was  an  agreement 
hy  Schafer  that  he  would  release  Block 
and  the  hotel  company,  at  the  time  Schafer 
sold  to  Block,  from  any  liability  by  reason 
of  any  advancements  or  Indebtedness  which 
Schafer  might  dalm  against  the  hotel  com- 
pany,  or  against  Block,  or  to  show   that 


Block  had  contrBrated  an  appreciable  amount 
to  the  completion  of  the  hoteL  And,  fur- 
ther, giving  the  testimony  of  the  defend- 
ant Its  reasonable  force  and  effect.  It  is  more 
favorable  to  the  plaintiff  than  to  the  defend- 
ants, and  tends  more  reasonably  to  support 
the  plaintiff's  claim  than  It  does  the  defend- 
ants'. The  evidence  as  a  wh<^e  is  not  such 
that  reasonable  minds  may  arrive  at  a  differ- 
ent conclusion.  Taking  it  as  a  whole,  there  is 
but  one  oonduslon  to  be  reached,  and  that 
conclusion  must  be  In  favor  of  the  plaintiff. 

When  the  evidence  of  a  party  is  so  unsatis- 
factory. Inconsistent,  and  contradictory  that 
It  has  within  itself  no  substantial  worth,  and 
In  particular  when  It  is  more  favorable  to 
the  other  party  than  to  the  party  In  whose 
behalf  it  Is  Introduced,  the  court  or  the  jury 
is  not  Justified  in  rendering  Judgment  on  such 
evidence,  and  the  court  or  Jury  should  re- 
fuse to  follow  it.  National  Union  v.  Kelley, 
42  Okl.  98, 140  Pac.  1167.  Therefore  the  trial 
Judge  should  have  sustained  the  motion  of 
the  plaintiff  for  Judgment  non  obstante  vere- 
dicto. 

This  cause  should  be  reversed,  with  direc- 
tions to  the  trial  court  to  enter  judgment  for 
the  plaintiff. 

PER  CURIAM.    Adopted  In  whole. 

a*  ou.  cr.  wn 

Ex  parte  iSHIKLBT  et  el.    (No.  A-82fl0.) 

(CMminal  Court  of  Appeals  of  Oklahoma. 

March  16, 1918.) 

(Byttahtti  hv  Editorial  Staff.) 

Habvab  Co«P08  «=9ll0 — Admissiott  to  Baii. 
On  habeas  corpus  to  be  let  to  hail,  where  it 
appeared  that  applicant*  were  held  on  a  char^ 
of  having  been  present  at  a  quarrel  in  which 
deceased  had  been  killed  by  another  who  bad 
been  admitted  to  bail  in  the  sum  of  $5,000,  ap- 
plicants would  be  granted  bail  in  the  same  sum, 
and,  on  the  giving  and  approval  of  a  proper 
bond,  discharged. 

Application  by  CalUs  Shirley  and  Sam 
Stevenson  for  a  writ  of  habeas  corpus  to  be 
let  to  bail.  Application  granted,  and,  on  giv- 
ing and  approval  of  proper  bond,  petitioners 
to  be  discharged. 

Stanley  &  Osbom,  of  Pauls  Valley,  for 
petitioners.  B.  McMillan,  A«st  Atty.  Gen., 
oppoeeA. 

PER  CURIAM.  This  Is  an  anflication  by 
Callis  Shirley  and  Sam  Stevenson  for  a  writ 
of  habeas  corpus  to  be  let  to  ball. 

An  examination  of  the  record  disclosed  the 
fact  that  Ollle  Prince  was  kUled  on  the  9th 
day  of  February,  1918,  in  the  vicinity  of 
Katie,  In  Garvin  county.  A  number  of  ne- 
groes were  in  tbe  party.  There  had  been  a 
gambling  game  and  whisky  drinking  carousal 
in  elfeot  tot  considerable  time  on  the  day  of 
the  homicide.  A  brother-in-law  of  the  de- 
ceased during  the  time  the  carousal  was  In 


'or  other  mfca  Me  Htme  topic  «nd  KBY-NClf BBB  in  >U  Kej-Numbarad  Oisesto  ud  IndexM 


Digitized  by 


Google 


340 


171  PACIFIC  BnpoaxBB 


(cm. 


Vtpgretm  beoeme  eng&ged  In  a  oontroT«rs]r 
vlth  a  negro  named  Steren«on.  A  flstic  en- 
ooanter  ensued  wherein  both  parties  were 
knocked  down.  Immediately  following  this 
dUBcUlty  Blmp  SitereD«»  shot  the  deceased, 
Prince.  A  large  number  of  shots  were  fired 
by  various  persons.  Simp  Stevenson  admit- 
ted that  he  did  the  kiulng;  that  the  others 
took  part  In  the  fight  after  he  had  fired  the 
fatal  shot. 

The  district  court  of  Garvin  county  grant- 
ed ball  to  Simp  Stevenson  and  two  others, 
but  denied  ball  to  these  petitioners. 

Without  expressing  any  «plnlons  upon  the 
wedght  of  the  evidence  or  the  culpability  of 
the  various  parties  accused  of  this  homicide, 
it  is  our  judgment  that  the  petitioners  herein 
should  be  granted  ball. 

In  view  of  the  showing  made  before  this 
court  and  the  fact  that  the  district  court  of 
Garvin  county  fixed  ball  fpr  Simp  Stevenson 
and  others  In  the  sum  of  $5,000,  it  Is  the  or- 
der of  this  court  that  the  petitioners  herein 
be  granted  ball  in  like  sums,  formal  recog- 
nizance to  be  entered  Into  as  provided  by 
law  and  all  conditions  Imposed  thereby,  the 
bond  to  be  approved  by  the  court  clerk  of 
Garvin  county.  When  proper  boil  bond  Is 
given  and  approved  by  the  court  clerk  of  said 
county,  the  i>etitioners  9baU  be  discharged 
and  allowed  their  freedom  on  the  bail  so 
furnished. 

(14  OU.  cr.  8W) 

HESTER  ▼.  STAXa    (No.  A-283r.) 

(Orimlnal  0>nrt  of  Appeals  of  Oklahoma. 
March  19,  1918.) 

(ByXUbut  hy  ih»  Court.) 

Cbuonal  Law  «=>1159(29  —  QuKanoR  or 
Paci^-Rkview. 
The  determination  of  qnestlons  of  fact  are 
excluBively  tor  the  jury,  and  when  the  record 
discloses  ample  testimony  to  support  the  con- 
clusion reacued,  the  jud^ent  will  not  be  re- 
versed in  the  absence  of  substantial  error  of 
law. 

Appeal  from  CJounty  Court,  Pottawatomie 
County ;  Hal  Johnson,  Judge. 

John  Hester  was  convicted  of  violating  the 
prohQ>itory  liquor  law,  and  he  appeals.  Af- 
firmed. 

Mark  (loode,  of  Shawnee,  for  plaintiff  in 
error.  S.  P.  Freellng,  Abty.  Gen.,  and  B. 
McMillan,  Asst.  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error, 
John  Hester,  was  convicted  in  the  county 
court  of  Pottawatomie  county  at  the  April, 
1916,  term  on  a  charge  of  having  the  unlawful 
possession  of  intoxicating  liquor  with  intent 
to  sell  the  same,  and  his  punishment  fixed  at 
a  fine  of  $50  and  imprisonment  In  the  county 
Jail  of  Pottawatomie  county  for  a  period  of 
80  day& 

The  only  propositions  raised  by  the  plain- 
tiff in  error  and  discussed  in  the  brief  in- 
volves questions  which  were  exclusively  for 


the  determination  at  the  iJOf.  Ibeae  qoea- 
tlons  were  determined  adverady  to  the  wish- 
es and  contentions  of  the  plaintiff-  in  xtot, 
but  in  our  Judgment,  properly  determined. 
There  are  no  errors  sufficient  to  warrant  a 
reversal  of  the  Judgment  It  is  tberetbre  af- 
firmed. 

DOTLB,  P.  J.,  and  MATSON,  J.,  oomenr. 


(U  OU.  Cr.  3SU 
HELMS  V.  STATE.     (No.  A-284S.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  19,  19ia) 

(8»Uabu*  by  the  OourtJ 

1.  OanfiNAi,  IaAW  <8=>69(3)— "Pbiwoipai,." 

All  persons  concerned  in  the  commiaaiMi  of 
crime,  whether  it  be  felony  or  misdemeanor,  and 
whether  they  directly  commit  the  act  constitat- 
ing  the  offense,  or  aid  and  abet  in  its  commis- 
sion, though  not  present,  are  prindpala.  Seo 
Uon  2101.  Rev.  Laws  1910. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Prind- 
paL] 

2.  iRTOXicATiNO  LiQuoBs  «=»236<11)— nin.AW- 
rUL  SAI.B— SmriouiNOT  of  Evidbncb. 

In  a  prosecution  for  selling  intoxicating 
liquors,  the  evidence  considered,  and  held  sut 
ficient  to  sustain  the  verdict,  and  that  no  ma- 
terial error  was  committed. 

(Additional  Byllahut  bv  Editorial  Staff.) 

8.  CauaRAi.  Law  «s>1100  —  Casb-Madb  — 
Copt  of  Judomknt. 
Where  the  record  of  an  Informal  judgment 
rendered  in  pursuance  of  the  verdict  shows 
when  judgment  was  rendered,  against  whom,  for 
what  offense,  and  that  sentence  was  pronounced 
in  accordance  with  the  verdict,  it  is  sufficient 
against  the  objection  that  the  case-made  does 
not  contain  a  copy  of  the  judgment. 

Appeal  from  County  Court,  Ottawa  Oonn- 
ty;  Vera  E.  Thompson,  Judge. 

George  Helms  was  convicted  of  selling  in- 
toxicating liquors,  and  he  appeals.    Afflrmprt 

Mason  &  Church,  of  Miami,  for  plaintiff  In 
error.  S.  P.  Freellng,  Atty.  Gen.,  and  pSL  Mc- 
Millan, Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  This  appeal  Is  prosecuted 
from  a  conviction  bad  In  the  county  court  of 
Ottawa  county  on  the  14th  day  of  July,  1916, 
In  which  the  defendant  was  found  guilty  of 
selling  Intoxicating  liquors,  to  wit  beer  and 
whisky,  to  W.  A.  Wagoner,  Sam  Sullivan, 
and  Ed.  Ballard,  and  his  pnnl&hment  assess- 
ed by  a  fine  of  $300,  and  Imprisonment  in 
the  county  jail  for  a  period  of  60  days. 

The  testimony  of  Ed.  Ballard  and  Sam 
Sullivan  was  to  the  effect  that  they  bought 
beer  In  the  defendant's  Joint  in  Cardln,  said 
county;  that  a  man  known  as  "Cedar  Bed 
Bland"  sold  the  beer,  but  the  defendant  was 
present  at  the  time;  that  the  defendant  belli- 
ed to  Ice  the  beer.  Frank  Staton  testlfled 
that  he  owns  the  land  that  the  building  waa 
on,  and  had  rented  the  ground  and  received 
the  rent  from  the  defendant    The  state  also 
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Introdneed  ft  certifled  copy  of  the  United 
States  taternal  revenue  record,  showing  the 
payment  of  the  special  tax  required  from 
retail  liaaor  dealers,  issued  November  8, 
1915,  to  Q.  Helms ;  place,  lots  1  and  2,  block 
1,  Cardtn,  OkL  There  was  no  testimony 
ofFered  on  the  part  of  the  defendant. 

[1,2]  Ck)nslderlng  the  various  errors  assign- 
ed, we  find  that  the  Information  is  sufficient 
As  to  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  all  persons  who  take  part, 
participate,  or  engage  In  an  ofTense  are  guilty 
as  principals.  The  evidence  showing  that  the 
party  selling  the  intoxicating  liquor  was  an 
employ^  of  the  defendant  Is  uncontradicted. 

[S]  After  a  careful  examination  of  the  rec- 
ord, we  are  clearly  of  the  opinion  that  the 
appeal  is  destitute  at  merit  The  Attorney 
General  has  filed  a  motion  to  dismiss  the  ap- 
peal on  the  groimd  that  the  case-made  does 
not  contain  a  copy  of  the  Judgment  rendered. 

The  record  shows  an  informal  Judgment 
rendered  In  pursuance  of  the  verdict  It 
Shows  that  judgment  was  rendered  by  the 
court,  when  rendered,  against  whom,  for 
what  offense,  and  that  sentence  was  pro- 
nounced in  aiccordanoe  with  the  verdict 
This  is  all  that  Is  necessary.  Wx  i>arte  Earl 
Howard,  2  Okl.  Cr.  563,  103  Pac.  663. 

The  record  does  not  disclose  any  reversible 
error.  The  Judgment  of  conviction  Is  there- 
fore affirmed. 

AIUCSTaONO  and  MATSON,  33.,  concor. 


(14  Okl.  Cr.  Stt) 

SMITH  V.  STATE. 


(No.  A-2236.) 


(Criminal  Court  of  Appeals  of  Oklahoma. 
March  14,  191&) 

(BvUahuM  hy  the  Oovrt.) 

1.  CtiTuiNAi.  IiAW  <3=»121,   1160— DtscamoN 
ofTbiai.  Coubt— Chanqk  or  V«nub— Be- 

VIBW. 

A  petition  for  a  change  of  venue  is  addressed 
to  the  sound  discretion  of  the  trial  court,  and, 
unless  it  clearly  appears  that  there  is  an  abuse 
of  such  discretion,  this  court  will  not  reverse  the 
judgment  for  the  failure  of  the  trial  court  to 
grant  a  change  of  venae. 

2.  CaniiNAii    Law    <S=>e03(ll)— Appucatiow 

FOB   CONTimjANCE — ABSENCE   OF  WITNESS. 

An  application  for  continuance  because  of 
the  absence  of  a  witness  should  show  due  dili- 
gence. 
8.    CanaNAi.  Law  «=369(1)— Evidbncjb— 0th- 

XB  OrraNBEs. 
Evidence  of  an  offense  other  than  the  one 
charged  is  admissible  only  when  it  tends  to 
prove  the  offense  charged.  To  b^  competent 
and  admissible,  it  must  have  some  logical  con- 
nection with  the  offense  charged. 
4.  Wrnresans    «=5305(2)  —  CoNsrrnmowAi, 

Pbivilegk  —  Waivbb— Ceoss-Bxamination 

— IlCPEACHUKNT. 

A  defendant  by  availing  himself  of  the  priv- 
ilege of  testifying  in  his  own  behalf,  thus 
waives  his  constitutional  privilege  and  has  all 
the  rights  and  is  subject  to  the  same  rules  of 
cross-examination  and  impeachment  as  other 
trltnesses. 


5.  Wmncssn  4S=a860  — GBBNSiurr  — Paipa 
CoKTioTiON — Statdti:. 

Section  6046,  Rev.  Laws,  permits  the  proof 
of  a  prior  conviction  of  a  defendant  in  a  crimi- 
nal case  for  the  purpose  of  affecting  Ids  cred- 
ibility. This  proof  may  be  made  eitner  by  the 
record  or  by  the  cross-examination  of  the  de- 
fendant and  cross-examination  as  to  other  sep- 
arate and  distinct  transactions  and  offenses  is 
not  permissible,  unless  such  testimony  tends  to 
prove  the  commission  of  the  offense  charged, 
and  should  in  general  be  limited  to  matters  per- 
tinent to  the  issue,  or  such  as  may  be  proved 
by  other  witnesses. 

6.  CBtMiNAL  Law  <8=>786(1)  —  Tbial  —  Iir- 

BTBUOnON— iHPBAOHlfXNT    Of    WlTHESeES. 

Where  a  conviction  depends  upon  the  tes- 
timony of  an  accomplice  who  is  a  confessed  per- 
jurer and  a  convict,  and  another  witness  was  a 
convict,  and  several  of  the  witnesses  whose  tes- 
timony was  relied  upon  to  corroborate  the  ac- 
compUce  were  confessed  perjurers  and  who  were 
impeached  by  testimony  showing  that  their  gen- 
eral reputation  for  truth  and  veracity  was  bad, 
it  was  error  to  refuse  to  instruct  the  jury  on 
the  ]aw  applicable  to  the  impeaclunent  of  wit- 
ne 


AiH>eaI  from  District  Oonrt,  Wbshlta  Coun- 
ty; G.  A  Brown,  Judge. 

James  H.  Smith  was  convicted  of  the  theft 
of  two  mules,  and  he  api>eal8.    Beversed. 

On  July  11,  1913,  the  connty  attorney  of 
Washita  county  flleid  an  Information  tn  the 
district  court  of  said  county  charging  James 
Smith  with  the  theft  of  two  mules,  the  per- 
sonal property  of  the  Colony  Mercantile  Com- 
pany, and  alleging  that  said  crime  was  com- 
mitted about  the  30th  of  November,  1910. 
Upon  his  trial  be  was  found  guilty  and  his 
punishment  fixed  at  five  years'  Imprisonment 
in  the  penitentiary.  The  evidence  shows  that 
the  pair  of  mules  were  stolen  from  the  Colony 
Mercantile  Company  on  the  night  of  the  30th 
of  November,  1910;  that  the  mules  were 
found  west  of  Mayfield,  Kan.,  and  the  harness 
taken  with  the  mules  found  at  Alva,  and 
also  a  buggy  taken  from  Weatherford  with 
the  mules  was  found  at  Alva. 

The  evidence  connecting  and  tending  to 
connect  the  defendant  Smith,  briefly  stated, 
was  as  follows: 

John  Samples  testified:  That  at  the  tlma 
in  question  he  lived  in  Weatherford,  and  had 
been  in  the  livery  business  there  with  the  de- 
fendant, but  is  now  in  the  penitentiary  at  Mc- 
Alester,  serving  a  ten->ear  term  for  stealing 
the  said  mules.  That  on  the  night  of  Novem- 
ber 30, 1910,  he  went  south  from  Weatherford 
about  three-quarters  of  a  mile  and  waited 
until  Smith  came,  and  they  went  on  to  Col- 
ony ;  each  riding  a  bay  horse.  They  reached 
Colony  about  8  o'clock.  Thai  they  met  two 
rigs  on  the  way,  one  south  of  Weatherford  at 
the  jog,  and  the  other  about  four  miles  north 
of  Colony.  That  they  first  took  the  harness, 
and  afterwards  Smith  led  the  mules  out  while 
witness  held  their  horses.  They  then  went 
west  two  or  three  miles  and  met  some  one 
driving  an  automobile,  then  went  on  to 
Weatherford,  and  witness  stopped  at  the 
creamery  while  Smith  fetched  an  old  buggy 
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tbat  had  belonged  to  Pete  Gates,  and  witness 
hitched  the  mnles  to  It  That  witness  drove 
the  mules  to  Alva  and  sold  the  mnles,  buggy, 
and  harness  to  one  Pruitt  for  $330.  That  he 
kept  $30  and  deposited  $300  In  the  bank  there 
in  the  name  of  J.  H.  Smith.  That  a  short 
time  afterwards  he  drew  out  the  money  and 
bought  a'  ticket  for  Geary,  and  from  there 
went  to  EI  Reno,  and  then  went  to  Hydro,  and 
there  telephoned  to  Smith,  and  he  met  him  at 
Hydro  and  to<*  him  to  Weatherford,  and  on 
the  way  he  gave  Smith  $100  of  the  money. 
Tliat,  when  he  was  arrested  for  stealing  the 
mules,  Smith  helped  to  frame  a  defense  for 
him.  That  George  L<uiia  was  to  swear  that 
he  saw  witness  at  H  Reno,  and  that  Smith 
was  to  get  witness  out  of  the  penitentiary. 
That  Smith  wrote  him  several  letters  while 
he  was  in  the  penitentiary,  which  letters  were 
produced  and  read  in  evidence.  The  tenor  of 
the  letters  Is  that  Smith  was  the  friend  of 
John  Samples  and  was  trying  to  help  him  oy 
sending  Mm  money  and  trying  to  get  a  par- 
don for  him.  On  cross-examination  he  testi- 
fied that  Smith  that  day  had  been  driving 
Mr.  Near ;  "that  he  got  back  before  bedtime," 
and  took  Mr.  Near  to  the  hotel,  and  came 
back  to  the  bam,  and  then  they  started  on 
the  trip  to  Colony;  that  a  mile  and  a  halt 
out  they  met  a  wagon  or  buggy  and  spoke, 
nnd  within  three  or  four  miles  of  Colony  they 
met  another  rig;  that  witness  went  to  one 
side  and  Smith  to  the  other,  and  they  spoke 
to  the  person  driving ;  that  no  one  went  with 
him  on  his  way  to  Alva.  The  transcript  of 
his  former  testimony  was  read,  contradicting 
his  statements  on  this  trial. 

£<ddy  Keyes  testified  that,  when  John  Sam- 
ples was  prosecuted  for  stealing  the  mules, 
he  had  a  conversation  with  John  Samples  and 
Jim  Smith  about  his  testimony  as  a  witness 
in  Samples'  trial,  and  they  wanted  him  to 
swear  that  he  saw  John  Samples  In  El  Reno 
about  the  time  the  mules  were  stolen,  and  it 
was  not  true ;  that  he  heard  Smith  tell  John 
Samples  to  stand  pat  and  not  to  turn  him, 
and  he  would  help  Samples;  that  after  John 
Samples  had  gone  to  tbe  penitentiary  he  was 
present  when  Jim  Smith  told  Carl  Samples  to 
take  a  team  of  horses  to  apply  on  John's  law- 
yer fee,  and  Carl  Samples  asKed  witness  to 
go  with  him  to  the  pasture  to  get  the  team, 
and  they  went  out  to  the  pasture  and  brought 
the  horses  In  and  put  them  in  Samples'  barn. 
His  cross-examination  shows  that  he  had 
been  a  bootlegger,  had  been  convicted  of  theft, 
and  at  the  time  ia  question  was  living  with  a 
prostitute. 

Roy  Hahn  testified  that  he  was  cashier  of 
a  bank  at  Alva,  and  on  December  3,  1910, 
cashed  a  check  drawn  on  the  First  National 
Bank  of  Alva  for  $300,  payaole  to  J.  H. 
Smith,  and  signed  by  J.  H.  Pruitt;  that 
John  Samples  was  the  man  who  presented 
tb«  check. 

W.  M.  GrlggB  testified  that  he  lived  north 
of  Colony,  and  on  the  night  of  November  30, 
1910,  be  was  on  his  way  home,  and  about  four 


miles  out  from  Colony  he  met  Mr.  Smith  and 
Mr.  Samples,  going  south;  that  he  was  trav- 
eling in  a  hack  and  they  were  horseback; 
that  as  they  passed  they  separated  and  one 
went  on  one  side  and  the  other  on  the  other 
side;  that  he  had  known  Samples  and  Smith 
for  several  years.  On  cross-examination  he 
stated  that  Jess  Hitt  was  with  him;  that  he 
did  his  trading  at  Colony,  and  the  next  morn- 
ing attended  a  sale  near  there  and  heard 
about  the  mules  being  stolen;  knew  that 
John  Samples  was  arrested  for  stealing  the 
mules,  but  never  spoke  about  meeting  him 
and  Smith;  never  told  anybody  that  he  had 
seen  Samples  and  Smith  that  night  until  to- 
day on  the  witness  stand;  that  Samples  and 
Smith  as  they  passed  him  said,  "How  do 
you  do?" 

Leroy  Griggs  testified  that  he  lived  about 
three  miles  northwest  of  Colony;  that  on  the 
night  of  November  30th  he  met  two  fellows 
on  horseback  about  a  mile  north  of  Colony, 
and  as  they  passed  both  of  them  said,  "How 
do  you  do?"  ^nd  that  he  recognlsied  John 
Samples  and  Mr.  Smith  by  their  voices;  that 
it  was  then  between  8  and  9  o'clock.  On 
cross-examination  be  stated  that  he  attend- 
ed a  sale  near  Colony  the  next  morning  and 
beard  that  the  mules  were  stolen  and  knew 
about  John  Samples'  arrest  and  trial  for 
stealing  the  mules,  but  had  never  said  any- 
thing to  anybody  about  seeing  these  men 
that  night 

George  Lama  testified  that  be  lived  at  BI 
Reno  on  or  about  November  30,  1910,  and 
tiad  a  conversation  with  John  Samples  and 
Jim  Smith  after  Samples'  arrest  and  tbey 
wanted  him  to  testify  as  a  witness  for  Sam- 
ples that  he  saw  John  Samples  in  El  Reno 
on  the  2d  and  3d  days  of  December,  and  that 
as  a  witness  he  did  so  testify,  and  that  his 
testimony  was  false;  that  he  had  been  con- 
victed for  gambling  and  carrying  a  slx- 
sbooter. 

Carl  Samples,  a  brother  of  John  Samples, 
testified  that  he  is  now  serving  a  three-year 
sentence  in  the  penitentiary  at  McAlester  for 
cattle  theft  in  Caddo  county;  that  after  bis 
brother  John  was  convicted  and  sent  to  the 
penitentiary  he  had  several  "talks"  with  the 
defendant  Smith;  that  he  was  sitting  in 
Smith's  bam  office  and  heard  Smith  say  to 
Norman  Henry  and  others  that  John  Sam- 
ples ought  to  have  been  In  the  penitentiary 
ten  years  sooner,  and  he  stepped  up  and 
Smith  apologized  to  him;  that  Smith  told 
him  he  paid  part  of  tbe  lawyer's  fee,  and  he 
told  Smith  he  was  just  as  guilty  as  John 
was,  and  he  said  at  first  he  was  not,  but 
finally  admitted  that  he  was  in  it;  that  an- 
other time  Smith  told  him  he  Just  got  $20 
out  of  the  mule  deal;  that  Smith  told  him 
he  had  a  team  that  he  would  give  to  Connell; 
the  lawyer  and  witness  went  with  Bddie 
Keyes  to  the  pasture  and  got  the  horses  and 
turned  them  over  to  his  father.  On  cross- 
examination  he  stated  that  on  the  ni{^t  th» 
mnles  were  stolen  he  was  down  In  Caddo 
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ooun^;  that  he  knew  when  his  brother  John 
took  the  trip  to  Alva;  that  the  defendant 
Smith  tried  to  hire  him  to  testify  as  a  wit- 
ness for  his  brother  John;  that  Ted  Bailey 
Is  his  brother-in-law  and  visited  him  two  or 
three  times  while  he  was  in  jail  at  Arapaho; 
that  he  did  not  tell  Ted  Bailey  that  witness 
and  George  Lama  were  the  fellows  that  took 
those  mules  away  from  Colony. 

Pete  Gates  testified  that  a  short  time  pri- 
or to  November  30th  he  sold  an  old  buggy 
with  a  tongue  in  it  to  John  Samples. 

B.  K  Duvall  testified  that  on  the  evening 
of  Nov«nber  30th  be  saw  John  Samples  east 
of  Weatherford  riding  a  black  horse. 

A  stipulation  by  the  state  and  the  defend- 
ant was  filed  that  in  1910  the  30th  of  No- 
vember was  Wednesday,  and  the  defendant 
waives  his  constitutional  right  to  be  con- 
fronted with  witness  Walter  F.  Dickens, 
agreeing  that  the  questions  and  answers  may 
be  read  as  the  evidence  of  said  witness  if  he 
were  present  Tbe  testimony  of  the  witness 
1b  as  follows:  That  he  resides  at  Red  Lake, 
Minn.;  on  November  30th  lived  at  Colony, 
Okl.,  and  was  superintendent  of  Indian 
school  there;  was  west  of  Colony  on  the 
night  <tf  the  theft;  met  two  men  about  IQ 
o'clock,  each  riding  a  small  horse,  and  each 
was  leading  a  mule  with  harness  on;  wit- 
ness was  in  an  automobile;  had  been  ac- 
quainted with  Jim  Smith  for  a  long  time  pri- 
or to  that;  saw  Jim  Smith  the  next  morn- 
ing In  tbe  Tldnlty  of  Colony  In  company 
with  Mr.  Near;  witness  told  Smith  and  Near 
about  the  mules  having  been  Btol»i. 

For  the  defense,  C.  E.  Near  testified  that 
he  l8  a  collector  for  the  International  Har- 
vester Company;  his  territory  Includes  Cus- 
ter county;  that  he  was  in  Weatherford  <m 
the  29th  and  30th  of  November  and  made  a 
drive  In  the  afternoon  with  Jim  Smith,  and 
got  back  about  6  o'clock;  went  to  the 
Smith  bam  between  8  and  9  o'dock  that 
evening  to  outline  a  drive  for  the  next  day, 
and  talked  with  Jim  Smith;  was  at  the  bam 
until  10  o'clock  or  later;  that  John  Samples 
was  there  at  9  o'clock,  but  witness  did  not 
see  Samples  after  the  train  came  in;  walked 
to  the  Park  Hotel  with  Jim  Smith  after  10 
o'dock,  and  Smith  went  on  in  the  direction 
of  his  home;  left  Weatherford  with  Jim 
Smith  the  next  morning,  and  they  drove  to- 
wards Colony;  met  Mr.  Dickens  west  of  Col- 
ony, and  Mr.  Dickens  spoke  of  the  mules 
having  been  stolen  the  night  before;  about  8 
o^dock  that  evening  he  and  Smith  got  hack 
to  Weatherford,  and  witness  stayed  at  the 
Park  Hotel  that  night 

Charles  C.  Penn  testified  that  in  1910  he 
was  in  the  hotel  business  at  Weatherford; 
was  acquainted  with  C.  E.  Near;  produced 
his  hotel  register  showing  that  Mr.  Near  reg- 
istered there  on  the  29th  of  November,  1910, 
and  identified  the  signature;  that  he  knows 
the  general  reputation  of  George  Lama  for 
truth  and  veracity;   and  that  it  was  bad. 

Ed    Austin  testified  that  be  bought  out 


John  Samples^  interest  In  file  livery  busi- 
ness with  Smith  in  July,  1910;  that  Jim 
Smith  was  driving  with  Mr.  Near  on  the 
30th  of  November  and  John  Samples  was 
around  the  barn  that  evening;  that  he  slept 
at  the  barn  and  beard  a  rig  come  in  during 
the  night;  that  John  Samples  was  there  the 
next  morning  In  bed  with  a  man  by  the  name 
of  Wright;  that  there  was  a  rig  taken  out  of 
the  barn  that  night,  and  the  bam  account 
showed  a  charge  against  George  Casey.  The 
charge  against  George  Casey  was  submitted 
to  the  Jury,  and  defendant's  attorney,  know* 
Ing  that  the  county  attorney  had  a  magnify- 
ing glass,  called  for  it,  and  turned  it  and  the 
book  over  to  the  Jury  with  the  request  that 
they  examine  a  particular  item,  the  one  that 
Mr.  Smith,  special  counsel  for  the  state,  said 
had  been  erased,  and  the  Jury  examined  the 
book   with   the  glass. 

George  Casey  testified  that  he  had  been 
acquainted  with  Jim  Smith  and  John  Sam- 
ples for  years;  that  he  is  a  farmer  and  lives 
out  from  Weatherford;  in  the  early  winter 
of  1910  he  made  a  drive  from  Weatherford 
to  his  h(Hne;  he  had  been  to  Clinton  and  ar- 
rived at  Weatherford  at  0  o'clock  or  later 
in  the  night;  got  the  rig  at  Smith's  stable, 
and  John  Samples  did  the  driving;  it  waa 
six  mUes  out;  after  John  Samples  was  ai^ 
rested,  he  came  to  witness'  place  and  asked 
him  If  he  remembered  him  driving  him  home 
on  the  night  of  the  30th  of  November,  and 
witness-  said  he  did  not  know  the  date  of 
that  drlre. 

Barney  Davis,  eXHSheritf  of  Custer  county, 
testified  that  he  was  acquainted  with  the 
general  reputation  of  George  Iiama,  Carl 
Samples,  and  John  Samples  for  truth  and 
veracity,  and  their  reputations  were  bad. 

Tom  Hndgins  testified  that  he  was  ac- 
quainted with  Jim  Smith  and  0.  E.  Near, 
and  on  the  1st  day  of  December,  1910,  be  met 
them  at  a  sale  near  Colony. 

H.  W.  Morrison  testified  that  he  knows  the 
reputation  of  George  Lama,  Carl  Samples, 
and  John  Samples  for  truth  and  veracity, 
and  their  reputations  were  bad. 

To  the  same  .efTect  was  the  testimony  of 
George  EJ.  Lindley  and  Walker  Moore. 

Mack  W.  Utzman  testified  that  he  bad  a 
talk  with  George  Lama  after  Jim  Smith  was 
arrested,  and  Lama  said: 

"We  have  got  to  drag  him  in  if  we  want  to 
clear  John  Samples."  "No,  Jim  is  not  guilty 
of  the  charge  any  more  than  you  are."  And, 
"Jim  is  not  guilty.  John  Samples  nerver  got 
them,  because  Carl  and  I  led  them  away." 

O.  Ll  Gasseway  testified  that  he  talked 
with  Eddie  Keyes  about  the  Smith  case,  and 
Keyes  said: 

"Wa  had  to  tnm  against  Smith."  "Old  man 
Samples  offered  me  $100  to  swear  against  him, 
and  I  called  Jim  up  and  told  him  that  if  he 
would  furnish  me  enough  money  I  would  get  out 
of  the  country,  and  that  Samples  had  offered  Urn 
SiOO,  and  that  in  Smith's  preliminacj  he 
(Keyes)  had  sworn  to  lies  against  Smith." 
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Ed  Davles  testtfled  that  he  was  city  mar- 
shal at  Weatherford;  was  acquainted  with 
the  general  repntatioD  of  George  Lama,  John 
Samples,  Carl  Samples,  and  Eddie  Keyes  for 
tmth  and  veracity,  and  their  repntatlona  are 
aU  bad. 

Tim  Murphy  testified  that  he  was  in 
Weatherford  on  the  day  that  the  mules  were 
stolen  that  night;  that  he  saw  Carl  Samples, 
John  Samples,  and  Near  together;  that  they 
were  on  horseback  and  were  going  south. 

ESdna  Crume  testified  that  she  was  court 
reporter  for  the  county  court,  and  as'  such 
took  the  testimony  at  the  preliminary  trial 
of  Jim  Smith,  and  afterwards  correctly  tran- 
scribed the  same;  that  George  Lama  as  a 
witness  testified  in  part  as  follows: 

"Q.  State  whether  or  not  you  had  any  oon- 
Tersation  with  Jim  Smith  or  John  Samples  re- 
garding John's  case,  wherein  he  was  convicted 
lor  stealing  the  mules  from  the  Colony  Mercan- 
tile Company.  A.  I  don't  know  that  I  did. 
Q.  State  whether  yon  ever  hesrd  them  talk 
about  it?  A.  Tes,  sir;  I  heard  them  talk 
about  it,  but  I  don't  remember  what  they  said 
about  it" 

James  H.  Smith,  as  a  witness  in  his  own 
behalf,  testified  that  he  had  been  a  resident 
of  Custer  county  for  about  14  years,  the  last 
4  a  resident  of  Weatherford;  that  his  age 
was  43  years ;  lived  with  his  family,  consist- 
ing of  a  wife  and  three  children;  that  John 
Samples  was  bis  partner  In. the  Ilrery  busi- 
ness for  about  five  months;  that  Samples  &old 
.  his  interest  to  Ed  Austin  in  July,- 1010,  but 
after  that  was  about  the  barn  often;  that  on 
the  afternoon  of  November  30th  he  made  a 
drivd  with  C.  E.  Near,  the  International  Har- 
vester man,  getting  back  about  6  o'clock;  that 
after  supper  he  went  back  to  the  bam,  and 
Mr.  Near  came  in  about  8  o'clock  and  arrang- 
ed his  route  for  a  drive  the  next  day;  that 
Mr.  Near  remained  there  until  about  10 
o'dodc ;  that  he  walked  with  him  to  the  Park 
Hotel,  and  then  went  on  home;  that  evening 
Mr.  Casey  came  in  and  hired  a  team  to  take 
him  home;  John  Samples  was  there  and  drove 
Mr.  Casey  home;  that  Mr.  Casey  did  not 
pay,  and  he  charged  the  same  to  him  on  the 
book  that  evening;  that  the,  next  morning  he 
found  the  man  worldng  at  the  barn  and  John 
Samples  there;  that  he  drove  Mr.  Near 
south ;  about  four  miles  west  of  Colony  they 
met  Mr.  Dickens,  and  he  told  about  the 
mules  having  been  stolen;  that  he  was  not 
acquainted  with  W.  M,  Griggs  or  Leroy 
Griggs,  witnesses  who  testified  for  the  state, 
and  that  be  was  interested  in  John  Samples' 
defense  because  he  thought  he  was  innocent, 
but  did  not  know  until  Samples'  trial  that 
Samples  bad  anything  to  do  with  getting  the 
mules  out  of  the  country. 

The  transcript  of  the  testimony  contains 
about  600  pages,  but  the  foregoing  state- 
ment is  sufficient  for  the  purpose  of  this  opin- 
ion. 

Saaea  ft  Bashore,  of  Cordell,  and  Geo.  T. 
Webster  and  James  Shackelford,  both  of  CUn> 


ton,  for  plaintiff  In  error.  The  Attoniey 
General  and  B.  McMillan,  Asst  Atty.  Gen, 
for  the  State. 

D07L1S,  P.  J.  (after  stating  the  ftacts  aa 
above).  The  plaintiff  In  error  has  assigned 
a  large  number  of  errors  on  the  record,  but 
the  view  we  are  constrained  to  take  of  this 
case  win  render  It  unnecessary  for  ns  to 
pass  upon  all  the  questions  presented. 

[1]  The  first  contention  is  that  the  court 
erred  in  refusing  to  grant  a  change  of  venua 

The  petition  was  verified  by  the  defendant 
It  was  alleged  In  the  petition  that  the  minds 
of  the  inhabitants  of  Washita  county  axe  so 
prejudiced  against  the  defendant  that  he 
cannot  obtain  a  fair  and  impartial  trial  In 
said  county;  that  John  Samples,  the  princi- 
pal witness  for  the  state,  was  convicted  In 
Washita  county  in  1910,  and  that  on  his  trial 
this  defendant  was  a  witness  for  John  Sam- 
ples, and  the  people  of  the  county  bad  be- 
come greatly  biased  against  this  defendant  on 
that  account;  that  the  Anti-Horse  Thief  As- 
sociation of  Waslilta  county  took  an  active 
part  In  the  prosecution  of  John  Samples; 
that  Its  members  nt  the  time  formed  a  great 
dislike  to  this  defendant,  and  said  organiza- 
tion has  employed  J.  W.  Smith,  of  Cordell. 
ex  county  attorney  of  Washita  county,  to 
prosecute  him  and  has  paid  a  large  fee  to 
him  in  the  case;  that  the  organization  has 
175  members  scattered  over  the  county; 
that  they  are  men  of  high  standing  and  the 
case  has  been  widely  discussed,  and  it  has 
had  the  effect  to  prejudice  the  minds  ot  the 
inhabitants  to  such  a  degree  that  he  cannot 
obtain  a  fair  and  impartial  trial  in  said  coun- 
ty, and  in  support  of  the  petition  he  filed  the 
affidavits  of  27  other  citizens  of  the  county. 
The  state  called  10  witnesses  In  resisting  the 
application. 

It  has  been  the  uniform  holding  of  this 
court  that  the  granting  of  a  change  of  venue 
Is,  under  the  statute,  a  matter  resting  with- 
in the' sound  discretion  of  the  trial  court, 
and,  unless  It  clearly  appears  that  there  is 
an  abuse  of  such  discretion,  this  court  will 
not  reverse  the  Judgment  for  a  failure  of  the 
trial  court  to  grant  a  change  of  venue.  Con- 
sidering all  of  the  facts  and  (drcumstances 
disclosed  by  the  record  in  the  present  case, 
we  cannot  say  that  the  court  erred  in  refus- 
ing to  grant  the  change. 

[2]  The  next  assignment  is  that  the  court 
erred  in  overruling  the  defendant's  notice 
for  a  continuance. 

TbB  case  was  called  for  trial  October  13, 
1913.  Thereupon  the  defendant  filed  his  mo- 
tion for  a  continuance  up<Hi  the  ground  of 
the  absence  of  Ted  Bailey,  a  material  witness, 
and  in  support  thereof  relied  upon  his  affida- 
vit setting  forth  that  on  the  6th  day  of  0<s 
tober,  the  time  the  case  was  set  tor  trial 
he  caused  a  subpoena  to  issue  whldi  is  here- 
with exhibited;  that  said  witness  Uvea  at 
Weatherford,  and  the  Judge  of  the  district 
court  ordered  a  subpeena  to  lasue  for  aald 
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witness,  with  othen  directed  to  the  Sheriff 
of  Custer  county ;  that  the  return  of  the  offi- 
cer ahowB  that  Ted  Bailey  has  not  been  serr- 
ed ;  that  the  defendant  has  exercised  all  due 
dUlgoice  to  And  said  witness  who  Is  tempo- 
rarily absent  from  Weatherford  as  affiant 
verily  believes;  that  the  defendant  expects 
to  prove  by  the  said  witness  "that  Carl  Sam- 
ples, a  witness  for  the  state,  t<A6  him  six  or 
seven  weeks  ago,  while  he  (Carl  Samples)  was 
in  Jail  at  Arapabo,  that  he  (Carl  Samples) 
and  George  Lama  were  the  ones  who  stcde 
the  Colony  Mercantile  Company's  mules,  and 
that  It  was  not  John  Samples  and  James 
Smith  who  stole  them,  and.  that  this  case  is 
a  pnt  up  Job  on  James  Smith,  and  affiant 
further  says  that  the  said  witness,  Carl  Sam- 
ples, will  deny  that  hie  so  stated  to  Ted  Ball- 
ot as  he  varlly  belleTes." 

It  has  been  the  uniform  holding  of  this 
court  that  the  granting  or  the  refusal  of  a 
continuance  is  largely  a  matter  within  the 
dlscretl(m  of  tlie  trial  court,  and  no  mle  is 
more  firmly  established  than  that  this  court 
will  not  reverse  a  Judgment  of  the  trial 
court  upon  the  ground  that  it  refused  to 
grant  a  continuance,  unless  It  appears  that 
sn<di  court  has  manifestly  abused  Its  discre- 
tion in  refusing  it 

The  evidence  upon  the  trial  shows  that  said 
absent  witness  was  at  the  lime  In  the  ad- 
joining county  of  Caddo.  The  defendant's 
affidavit  does  not  disclose  such  diligence  on 
bis  part  to  procure  the  attendance  of  this 
witness  as  the  law  required,  or  such  as  made 
it  the  duty  of  the  court  to  grant  a  continu- 
ance. It  follows  that  the  motion  was  proper- 
ly overruled.     , 

[3]  Numerous  errors  are  assigned  on  the 
rulings  of  the  court  In  the  admission  of  cer- 
tain testimony  over  the  defendant's  objec- 
tions. The  court  permitted  the  witness  John 
Samples  to  testify  as  follows: 

"Q.  Was  Jim  Smith  on  yoar  bond?  A.  Tea, 
air.  Q.  Now,  John,  In  the  trial  of  that  case, 
you  may  state  whether  or  not  there  was  any 
testimony  produced  by  yon  and  Jim  Smith  in 
your  defense  that  was  perjury  testimony,  and 
known  to  be  so  by  you  and  Jim?  A.  Yes,  sir. 
Q.  You  may  state  to  the  jury  just  how  you  and 
Mr.  Smith  arranged  the  defense  of  your  case ; 
state  all  about  it.  A.  Well,  he  come  and  told 
me  what  all  he  coold  prove  and  who  he  could 

Srove-  all  this  by.     He  told  me  he  would  get 
[r.  ,  an  attorney  of  Oklahoma  City,  to 

beat  the  case ;  Mr. drew  a  draft  for  $50 

on  Mr.  Smith,  and  be  turned  it  down.  Smith 
said  that  he  woald  get  George  Lama  and  Ed- 
die Keyes  as  witnesses  for  me,  and  we  got 
George  Lama  and  Bddie  Keyes,  and  we  took 
tarns  about  drilling  and  coaching  them  what  to 
swear  to." 

Eddie  Keyes,  over  the  defendant's  objec- 
tions, was. permitted  to  testify  to  conversa- 
tions with  the  defendant  Smith  and  John 
Samples  about  what  his  testimony  would  be 
by  way  of  establishing  an  alibi  for  Samples 
in  his  case. 

George  Lama,  over  the  defendant's  objeo- 
tlons,  was  permitted  tb  testify  that  John 
Samples  and  the  defendant  Smith  wanted 


him  to  swear  that  he  wai  at  Bl  Beao  with 
Samples  so  as  to  estaUish  an  alii)!  for  San^ 
pies: 

Carl  Samples  over  the  defendant's  obje^ 
tlons,  was  permitted  to  testify  that  the  de- 
foidant  Smith  tried  to  hire  him  to  testify  as 
a  witness  for  his  brother  John  Samples.  Tta 
testimony  of  this  character  and  kind  takes 
up  many  pages  of  the  record. 

Counsd  for  the  defendant  moved  the  court 
"to  withdraw  from  the  consideration  of  the 
Jury  all  of  the  tratlmony  of  John  Samples,  Eld- 
die  Keyes,  George  Lama,  and  Carl  Samples 
with  reference  to  the  matter  of  framing  up  a 
defense  for  John  Samples  In  his  case,  for  the 
reason  that  the  same  is  Incompetent,  irrele- 
vant, and  Immaterial,  not  a  part  of  the  rea 
gestse,  and  tending  In  no  way  to  corroborate 
the  witness  John  Samples  as  an  accomplice." 
Which  motion  was  overruled,  and  exceptl<»ui 
allowed. 

We  are  of  the  opinion  that  this  testimony 
was  Inadmissible,  because,  if  true,  it  bad  ref- 
erence to  a  separate  and  distinct  crime,  that 
of  subornation  of  perjury  on  the  trial  of  John 
Samples,  and  its  admission  could  not  have 
been  otherwise  than  prejudicial  to  the  de- 
fendant. 

Evidesice  at  an  offense  other  than  the  one 
charged  is  admissible  only  when  it  tends  to 
prove  the  offense  charged.  To  be  competent 
and  admissible,  It  must  have  some  logical  eoa- 
nectlon  with  the  offense  charged.  The  case 
was  tried  by  the  state  upon  the  theory  that 
the  defendant  Smith  had  personally  assisted 
John  Samples  In  taking  the  mules.  That  is 
the  testimony  of  John  Samples.  The  defend- 
ant made  his  defense  against  that  theory. 
John  Samples,  a  confessed  accomplice,  had  to 
be  corroborated.  Apparently,  this  testimony 
was  admitted  by  the  court  under  the  theory 
that  it  tended  to  corroborate  John  Samples. 
Under  the  state's  theory,  the  defendant  Smith 
was  either  In  Colony  onthe  night  of  the  theft 
assisting  John  Samples,  or  he  was  not  guilty. 
The  efforts  of  the  defendant  to  help  John 
Samples  make  his  defense  about  a  year  after 
the  theft  In  no  way  tends  to  prove  that  he 
was  with  Samples  at  Colony  when  the  mules 
were  stolen.  The  testimony  of  John  Samples, 
Eiddle  Keyes,  and  George  Lama  In  this  re- 
gard raised  a  collateral  Issue  for  the  Jury. 
Before  the  Jury  could  consider  this  testimony 
even  In  corroboration  of  John  Samples,  they 
must  in  effect  find  the  defendant  Smith  guUty 
of  subornation  of  perjury;  but.  If  the  de- 
fendant had  been  on  trial  for  this  grave  of- 
fense. It  would  have  been  the  duty  of  the 
court  to  Instruct  the  Jury  that  they  could  not 
convict  the  defendant  upon  the  uncorroborat- 
ed evidence  of  said  witnesses,  for  by  their 
own  testimony  they  were  accomplices  of 
Smith  In  the  commission  of  the  crime  of  sub- 
ornation of  perjury  We  are  also  of  the 
opinion  that  the  letters  written  by  the  defend- 
ant to  John  Samples  were  Inadmissible;  they 
contained  no  admission  against  interent,  not 
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any  statemntt  tiiat  codM  in  any  way  be  con- 
strued as  an  admission  of  guilt 

[4]  Tlie  next  assignment  Is  misconduct  of 
the  attorney  for  tlie  state  in  asking  certain 
questions  upon  the  cross-examination  of  the 
defendant,  and  error  of  the  court  In'  permit- 
ting the  same. 

It  appears  from  the  record  that  upon  tils 
cross-examination  he  was  asked  the  following 
questions  and  was  forced  to  answer  them 
over  his  objections: 

"Q.  State  whether  or  not  you  stopped  at  Par- 
sons with  a  woman  whose  reputation  for  chas- 
tity was  bad  and  not  related  to  you?  A.  No, 
sir.  Q.  Did  you  take  with  you  any  woman  of 
unchaste  character  when  you  went  to  Kansas 
City?  A.  No,  sir.  Q.  Did  you  sleep  with  any 
woman  while  you  were  there  other  than  your 
wife?  A  I  did.  Q.  At  that  time  yon  had  a 
wife  and  two  or  three  children.  A.  I  had  a 
wife  and  two  babies;  yes,  sir.  Q.  Now,  I  will 
ask  you  if  it  is  not  true  that  these  boys  and  you 
and  others  kept  women  there  at  your  livery 
stable  and  in  the  hotels  at  Weatherford  and 
slept  with  them  various  and  sundry  nights?  A. 
No.  sir.  Q.  Did  you  and  these  boys  ever  keep 
gills  around  your  livery  stable  and  in  the  ho- 
tels? A.  No,  sir;  I  didn't.  Q.  Did  you  know 
anything  about  having  performed  an  operation 
on  any  of  these  girls?  The  Court;  Objection 
sustained.  Gentlemen  of  the  jury,  with  refer- 
ence to  the  operation  you  will  disregard  that 
question."  , 

The  general  rule  is  that,  when  the  defend- 
ant In  a  criminal  case  voluntarily  takes  the 
stand  as  a  witness  In  bis  own  behalf,  he  has 
all  the  rights  of  other  witnesses  and  is  sub- 
ject to  the  same  rules  of  cross-examination 
And  Impeachment  as  other  witnesses.  People 
V.  Dupounce,  133  Mich.  1,  94  N.  W.  388,  103 
Am.  St  Rep.  435.  2  Ann.  Cas.  246;  Harrold 
V.  Territory,  18  Okl.  395,  11  Ann.  Cas.  818; 
Buxton  V.  SUte,  11  Okl.  Or.  85,  143  Pac.  58. 
In  the  case  of  Hopkins  t.  State,  9  Okl.  Cr. 
104,  130  Pac.  1101,  Ann.  Cas.  1915B,  736,  this 
court  said: 

"As  to  what  is  the  proper  practice  on  cross- 
examination  of  witnesses,  the  general  rule  is 
that  the  party  cross-examined  should  be  confined 
to  the  matters  concerning  which  the  witness 
has  been  examined  in  chief;  but  this  rule 
should  be  liberally  construed  so  as  to  permit  any 
question  to  be  asked  on  cross-examination  which 
reasonably  tends  to  explain,  contradict,  or  dis- 
credit any  testimony  given  by  the  witness  in 
chief,  or  to  test  his  accuracy,  memory,  veracity, 
character,  or  credibility.  This  must  necessarily 
include  impeaching  questions,  although  they 
may  relate  to  matters  independent  of  the  ques- 
tions testified  to  in  chief. 

"When  the  cross-examination  is  directed  to 
matters  not  inquired  about  in  the  principal  ex- 
amination, its  course  and  extent  are  very  large- 
ly subject  to  the  control  of  the  court  in  the  ex- 
ercise of  a  sound  discretion ;  and,  unless  it  af- 
firmatively appears  that  this  discretion  was 
abused,  the  rulings  of  the  trial  court  will  not  be 
reviewed  on  appeal." 

And  see  Castleberry  r.  State,  10  OkL  Cr. 
604,  139  Pac.  132. 

Discussing  the  scope  of  croas-examlnaticm, 
Mr.  Greenleaf  sayn: 

"There  may.  secondly,  be  a  limitation  based 
OB  the  general  impropriety  of  allowing  an  un- 
Kstralned  raking-up  of  the  witness'  misdeeds 


and  of  thus  making  the  witness  box  a  source 
of  annoyance  and  terror  both  to  reputable  and 
disreputable  persona  alike.  The  utility  of  sudh 
exposures  is  comparatively  so  small,  and  the 
abuse  of  such  cross-examination  by  nnscmpo- 
loiis  counsel  is  so  common,  that  some  measures 
of  restriction  are  highly  desirable,  and  this  at- 
titude of  the  courts  may  well  be  emphasized  as 
the  only  proper  one.  The  object  is  attained,  in 
most  jurisdictions,  by  declaring  the  trial  court 
to  have  discretion  to  set  limits  to  such  an  ex- 
amination (irrespective  of  its  relevancy),  and 
to  forbid  it  whenever  it  seems  to  be  unneces- 
sary or  profitless  or  undesirable  j  and  sad  is 
the  rule  now  in  vogue  in  the  majority  of  juris- 
dictions. A  few  courts,  with  courage  and  wis- 
dom, have  taken  the  step  of  forbidding  entirely 
such  cross-examination  as  to  character."  Green- 
leaf  on  Ev.  voL  1  (16th  Ed.)  par.  461b.' 

[S]  Our  statute  permits  the  proof  of  a  prior 
conviction  of  a  defendaht  in  a  criminal  case 
for  the  purpose  of  aflfectlng  his  credibility. 
Section  5046,  Bev.  Laws.  This  proof  may  be 
made  either  by  the  record  or  by  the  crtMS- 
examinatlon  of  the  defendant,  and  croaa-ex- 
amlnatlon  as  to  other  separate  and  distinct 
transactions  and  offenses  la  not  permissible, 
unless  such  testimony  tends  to  prove  the  com- 
mission of  the  offense  charged,  and  should  in 
general  be  limited  to  matters  pertinent  to  tito 
issue,  or  such  as  may  be  proved  by  other 
witnesses. 

We  are  of  the  opinion  that  the  cross-exam- 
ination objected  to  was  improper  and  highly 
prejudicial  to  the  defendant,  and  the  action 
of  the  special  prosecutor  in  asking  such  ques- 
tions constituted  misconduct  on  his  part 
The  obvious  purpose  and  the  undoubted  effect 
of  such  course  of  cross-examination  was  to 
degrade  the  defendant  and  prejudice  tbe 
minds  -of  the  jury  against  him,  and  the  tul- 
ings  of  the  trial  court  in  permitting  the  same 
and  compelling  the  defendant  to  answer  sndi 
questions  constitutes  prejudicial  error. 

Several  errors  are  based  upon  the  excqi- 
tions  taken  to  the  instructlmis  given  and  tbe 
refusal  of  the  court  to  give  certain  requested 
instructions.  Among  others,  the  defendant 
requested  four  instructions  based  upon  tbe 
law  applicable  to  the  impeadiment  of  wit- 
nesses, including  an  instruction  approved  by 
this  court  in  the  case  of  Nelson  v.  State,  3 
Okl.  Cr.  468, 106  Pac.  647.  The  charge  of  tbe 
court  did  not  Include  any  instruction  covering 
the  law  of  impeachment 

[6]  In  view  of  the  fact  that  two  of  the 
state's  witnesses  were  convicts,  serving  tlielr 
terms,  and  that  several  of  the  state's  wit- 
nesses were  confessed  perjurers,  and  were 
impeached  by  testimony  showing  that  their 
general  reputation  for  truth  and  veracity  was 
bad,  and  that  no  attempt  was  made  to  contra- 
dict these  character  witnesses  in  any  way, 
we  think  the  court  should  have  instructed  tlw 
jury  <»  the  law  applicable  to  the  impeach- 
ment of  witnesses,  especially  in  a  case  of  thla 
kind  where  the  testimony  relied  upon  to  se- 
cure a  conviction  was,  at  most  only  techni- 
cally sufficient  to  support  a  verdict  iof  guilty. 

For  the  reasons  stated,  we  think  the  <!»• 
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fendant  has  not  had  a  fair  and  impartial 
tilaL 

The  Judgment  of  the  low^  court  Is  there- 
fore reversed. 

AKMSTBONO  and  MATSON,  33.,  concor. 

(U  Okl.  Cr.  388) 
liUPPT  et  aL  y.  STATE.     (No.  A-2881.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  19,  1918.) 

(SyUabuM  by  Editorial  Btaff.) 

1.  Criminai.  Law  <8=»939(2)  —  Nbw  Tbiai.— 
MewIiT  Discovered  Evidence — Diuoence. 

An  application  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  will  be  denied 
where  the  record  showa  that  defendants  knew 
of  the  absent  witness  long  before  trial,  and  did 
not  exercise  due  diligence  to  obtain  his  presence 
at  the  trial  or  to  take  his  deposition. 

2.  Cbiiunal  Law  ia=3038(l)  —  New  Twai,— 
Newlt     Discovebed     Evidence  —   Seut- 

INCBHUKATIKO  TESTTUONT. 

An  application  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  should  be  denied 
where  it  appeared  that  the  testimony  sought 
would  criminate  the  absent  witness  himself, 
since  he  could  not  be  compelled  to  testify. 

Appeal  from  County  Court,  Washington 
County;  Robert  D.  WaddiU,  Judge. 

diaries  Luppy  and  William  E.  Rogers  were 
convicted  of  unlawfully  transqporting  intoxi- 
cating liquors  In  Waahington  county,  Okl.,  and 
sentenced  to  pay  a  fine  of  $150,  and  to  serve 
30  days  In  the  county  Jail,  and  they  appeal. 
Affirmed. 

Charlton  Si  Farrell,  of  Bartlesvllle,  for 
plaintiffs  In  error.  S.  P.  Freellng,  Atty.  Oen., 
and  R.  McMUInn,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  No  brief  has  been  fUed 
nor  oral  argument  made  in  behalf  of  plaln- 
tUTs  In  error.  This  case  is  submitted  on  the 
record.  We  find  the  Information  sufficient  to 
support  a  charge  of  unlawfully  transporting 
Intoxicating  liquors.  While  the  evidence  is 
conflicting,  that  upon  the  part  of  the  state 
sufficlraitly  supports  the  allegations  of  the  in- 
formation. No  exceptions  were  taken  to  any 
of  the  Instractlons  given  by  the  court  -After 
an  «camlnatlon  of  same,  we  find  that  they 
correctly  state  the  law,  and  are  as  favorable 
to  the  defendants  as  their  defense  would 
warrant 

[1,2]  The  application  for  a  new  trial  on 
the  ground  of  newly  discovered  evld^ice  Is 
without  merit,  because  it  la  apparent  frmn 
tills  record  that  the  defendants  knew  of  the 
absent  witness  long  before  they  were  tried, 
and  did  not  exercise  due  diligence  either  to 
obtain  bis  presence  at  the  trial  or  to  take  bis 
deposition,  and  also  that.  If  such  person  was 
produced  as  a  witness,  he  could  not  be  made 
to  testlfjr  to  facts  or  circumstances  which 
would  tend  solely  to  incriminate  himself,  and 
tbe  affidavit  shows  that  the  facts  which  were 


expected  to  be  proved  by  said  witness  wei* 
such  as  wonld  fasten  the  guilt  for  the  alleged 
crime  upon  him. 

After  a  careful  examination  of  the  record, 
we  find  no  error  sufficient  to  Justify  a  rever- 
sal of  this  Judgment  and  said  Jndgment  aC 
conviction  is  therefore  affirmed. 

^"^^^  a«  Okl.  Cr.  87») 

HALL  et  aL  v.  STATE.    (No.  A-2836.> 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  19,  1918.) 

(SyUahu*  hy  the  Court.) 

OanaNAL  Law  «s»1159(1)— Review— Ques- 
tion OF  FACT. 
This  court  will  not  reverse  a  Jndgment  of 
the  trial  court  for  lack  of  evidence  where  there 
is  evidence  in  tbe  record  reasonably  tending  to 
sustain  the  judgment 

Appeal  from  County  C!ourt,  Ottawa  Coun- 
ty;   Vem  E.  Thompson,  Judge. 

C.  H.  Hall  and  O.  W.  Davis  were  convicted 
of  violating  the  prohibitory  law,  and  they 
appeal.    Affirmed. 

Don  M.  Crump,  M.  O.  Bailey,  and  W.  3. 
Crump,  all  of  Muskogee,  for  plaintiffs  in  er- 
ror. S.  P.  Freellng,  Atty.  Gen.,  and  R.  Mc- 
Millan, Asst  Atty.  Gen.,  for  the  State. 

DOTLE,  P.  J.  The  plaintiffs  in  error,  C. 
H.  Hall  and  O.  W.  Davis,  were  Jointly  charg- 
ed, trledj  and  convicted  in  the  county  court 
of  Ottawa  county  upon  an  information 
charging  that  In  said  county  on  or  about  the 
21st  day  of  March,  1916,  they  did  have  in 
their  possession  "160  quarts  of  whisky  with 
the  wrongful  and  unlawfal  Intent  to  dispose 
of  the  same  In  violation  of  the  prohibitory 
liquor  law  of  tbe  state  of  Oklahoma."  The 
Jury  failed  to  fix  the  punishment  July  21), 
1916,  the  court  rendered  Judgment  and  sen- 
tenced the  defendant  Hall  to  be  confined  for 
30  days  in  the  county  Jail  and  to  pay  a  fine 
of  $350,  and  sentenced  tbe  defendant  Davis 
to  be  confined  in  the  county  Jail  for  80  days 
and  to  pay  a  fine  of  $500.  From  the  Judg- 
ments the  defendants  appeal. 

The  errors  assigned  are  based  upon  the 
alleged  insufficiency  of  the  Information,  on 
the  rulings  of  the  court  on  the  evidence,  and 
the  alleged  insuffid^icy  of  tbe  evidence  to 
sustain  the  verdict 

To  a  correct  understanding  of  tlie  case 
so  far  as  it  involves  the  sufficiency  of  the 
evidence,  the  following  is  a  brief  statement 
of  the  same: 

W.  P.  Kimball,  night  policeman  in  the 
dty  of  Miami,  and  Guy  Parker,  a  police 
officer,  received  a  phone  message,  and  in  re- 
sponse thereto  went  to  a  certain  place  in  the 
dty  of  Miami  and  found  an  automobile  load- 
ed with  150  quarts  of  whiiky. 

Kimball  testified  that  he  knew  the  de- 
fendants, and  on  the  2lBt  of  March,  1916,  he 
received  a  message  that  there  was  an  auto 
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coming  Crom  the  nortti  traTellngat.a  hlgb 
nte  of  speed,  and,  witb  Policeman  Parker, 
went  to  meet  It;  after  going  several  blo<^8 
they  fonnd  a  car  stalled  at  the  foot  of  the 
hill,  and  the  defendant  Hall  was  standing 
behind  a  stump  near  by,  and  shortly  after- 
wards the  defendant  Davis  and  oHe  Dave 
Pounds  appeared  with  a  team,  and  they 
arre»>ted  Davis;  he  had  a  rope  with  him; 
the  car  was  a  flve-passenger  Ford;  that  they 
searched  Hall  behind  the  stump,  and  found 
on  his  person  a  number  of  38  cartridges  and 
a  scabbard  in  the  lap  robe,  and  also  found  a 
38  Smith  &  Wesson  pistol  near  where  he 
was  standing;  Kimball  asked  him  if  he  was 
In  the  habit  of  coming  through  there  with 
booze,  and  he  said  this  was  his  third  trip; 
that  he  was  not  in  the  habit  of  hauling  whis- 
ky, but  he  was  In  Joplin  and  thought  he 
might  as  well  pick  up  a  few  easy  dollars  as 
not;  that  the  defendant  Davis  also  had  a 
pistol  on  him. 

Ouy  Parker  testified  that  it  was  about 
two  o'clock  In  the  morning  when  he,  with 
Mr.  Kimball,  reached  the  car;  that  there 
were  148  quarts  of  whisky  In  the  car;  that 
when  Davis  and  Pounds  came  they  dropped 
a  doubletree,  and  Davis  had  a  rope  in  his 
hand;  that  later  he  found  a  tag  on  the  in- 
ner tube  of  the  car  that  had  the  name  of 
"Davis"  on  it 

Pounds  testified  that  he  was  a  transfer 
man  In  Miami;  about  2  o'clock  In  the  morn- 
ing the  defendant  Davis  capie  to  hla  barn 
and  wanted  him  to  come  and  get  his  machine 
out;  that  he  took  a  team,  rope,  and  double- 
tree, and  went  with  him;  that  the  car  was 
down  in  a  hollow,  and  when  they  reached 
there  Policeman  Kimball  pulled  a  gun  and 
ordered  them  to  hold  up  their  hands. 
-  For  the  defense  Karl  Jackson  testified 
that  he  saw  two  men  driving  a  car  going 
south  in  the  direction  of  where  the  car 
stopped;  that  it  was  a  moonlight  night,  and 
the  two  men  he  saw  In  the  car  were  not  the 
defendants,  Davis  and  Hall. 

Earnest  McLemore  testified  that  he  lived 
at  Haskell,  and  the  defendants,  Davis  and 
Hall,  lived  at  Haskell ;  that  Hall  never  own- 
ed a  car,  and  Davis  owned  a  flve-passenger 
Ford,  but  sold  It  about  two  weeks  before  to 
a  man  that  worked  for  an  oil  company. 

It  Is  a  sufficient  answer  to  the  contentions 
made  in  the  defendants'  brief  that  no  de- 
murrer was  filed  to  the  Information.  How- 
ever, we  find  that  the  Information  is  sufficient 
in  every  way.  In  fact,  we  find  nothing  In 
the  record  of  which  the  defendants  have  any 
Just  complaint  Counsel  urge  that  the  allega- 
tion in  the  information  is  possession  with 
the  "unlawful  intent  to  dispose  of  the  same," 
and  that  there  was  no  evidence  showing  such 
intent  The  evidence  shows  possession  of 
148  quarts  of  whisky.  That  in  Itself  was 
•nffident  to  submit  the  issue  to  the  Jury. 

Variona  criticisms  are  made  in  the  defend- 


ants' brief  upon  the  Instmctlons  given.  We 
find  that  the  charge  of  the  court  fully  and 
fairly  covered  the  law  of  the  case,  and  tba 
criticisms  made  are  not  well  founded. 

It  Is  apparent  that  justice  has  been  done, 
and  the  Judgment  of  conviction  ought  not 
be  reversed,  except  for  some  plain  error  in 
the  proceedings  which  was  or  might  be  prej- 
udicial to  the  defendants.  We  find  no  sndi 
error  In  the  record. 

The  Judgment  appealed  tima  is  Omefbra 
affirmed. 

ARMSTRONQ  and  MATSON.  33^  concm; 

(IM  Kaa.  in) 
STATE  ex  rel.  McCORMICK  ▼.  FISHBACK, 
Clerk  of  City  Court      (No.  21602.) 

(Supreme  Court  of  Kansas.    Dec.  8, 1017.    Be- 
hearing  Denied  Dec.  28,  19170 

(SyUahiu  hy  th«  Court.) 

1.  Olebks  or  CotTBTs  «=>8— Remoyai/— {$trr- 

FioiENCT  or  Petition— Statdtk. 
A  petition  which  alleges  facts  sufficient  to 
show  that,  under  section  8310  of  the  General 
Statutes  of  1915,  it  was  the  le^al  duty  of  the 
clerk  of  the  city  court  of  Wichita  to  pay  into 
the  county  treasury  certain  costs  that  had  been 
collected  by  him,  and  which  alleges  a  willful 
failure  to  perform  that  duty,  states  a  cause  of 
action  under  section  7603  of  the  General  Stat- 
utes of  1915  (Code  Civ.  Proc.  {  686a). 

2.  Clebkb   or   Cotjbts   «=>70  —  Patment  o» 
Costs— Excuse   foe  Pailobe— Statute. 

A  misunderstanding  of  the  operation  of  ase- 
tion  3310  of  the  General  Statutes  of  1916  and 
of  chapter  133  of  the  Laws  of  1917,  when  nei- 
ther statute  is  complied  with,  is  not  a  suffitdent 
excuse,  on  the  part  of  the  clerk  of  the  aty  court 
of  Wichita,  for  his  failure  to  pay  to  the  countr 
treasurer  costs  that  should  have  been  so  paid  oa 
the  first  Monday  of  August  1917. 

3.  OincEBS  ®=>74  —  Reicoval  —  JunoMKKT— 

BABt-EXTKNT. 

A  judgment  rendered  in  favor  of  an  officer 
in  an  action  prosecuted  under  section  7603  of 
the  General  Statutes  of  1916  (Code  Civ.  Proc.  f 
686a)  is  a  bar  to  any  further  prosecutim  und^ 
that  statute  as  to  all  acts  that  were  included 
in  the  petition  at  the  time  it  was  filed,  but  it  is 
not  a  bar  to  a  prosecution  for  acts  wmdi  oocor* 
red  after  Uie  petition  was  filed,  which  were  not 
included  therem,  and  which  were  not  passed  on 
in  the  action. 

Original  quo  warranto  by  the  State  of 
Kansas,  on  the  relation  of  Ross  McCormick, 
against  J.  B.  Fishback,  Clerk  of  the  City 
Court  of  Wichita  City,  in  WlchlU  City 
Township,  in  Sedgwick  County.  Defendant 
removed  from  office. 

Koss  C  McCormick,  Glenn  Porter,  and 
Thomas  El.  Elcock,  all  of  Wichita,  for  plain- 
tiff. O.  H.  Bentley  and  B.  L.  Foulke^  tMtli 
of  Wldilta,  for  defendant. 

MARSHALL,  J.  This  Is  an  original  pro- 
ceeding In  this  court,  brought  under  sectioa 
7603  of  the  General  Statutes  of  1916  (Code 
Civ.  Proa  i  686a),  to  remove  the  defendant 
from  the  office  of  clerk  of  the  city  coart  of 
Wichita  in  Wichita  City  township  in  Sedc- 
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wick  county,  for  fallnre  to  pay.  oyer  to  the 
county  treasurer  of  Sedgwick  county,  on  the 
first  Monday  In  August,  1917,  the  sum  ol 
f401.T0,  costs  that  should  have  been  paid  to 
the  county  treasurer  on  that  day,  as  directed 
by  section  8310  of  the  General  Statutes  of 
1915. 

[1}  1.  The  petition,  among  other  things,  al- 
leges: 

"That  on  the  6th  day  of  Augost,  the  same  be- 
ing the  first  Monday  in  the  month  of  August, 
1917,  said  J.  B.  Fishback,  as  clerk  of  the  dty 
court  as  aforesaid,  had  in  his  possession  and 
under  his  control,  or  should  have  had  in  his  pos- 
session and  under  his  control,  the  sum  ot  fMl.- 
70,  the  same  being  fees  and  costs  collected  by 
the  said  J.  B.  Fishback  during  the  month  of 
July,  1917,  and  prior  tiiereto  in  civil  and  crim- 
inal cases  in  the  office  of  the  clerk  Of  the  city 
court  as  aforesaid,  and  that  the  same  was  not 
fees  due  witnesses  or  jurors  In  said  casea  That 
on  the  said  6th  day  of  August,  the  same  being 
the  first  Monday  in  August,  1917,  the  said  J. 
B.  Fishback  had  willfuUv  failed,  neglected  and 
refused  to  pay  over  to  ue  county  treasurer  of 
Sedgwick  county,  Kan.,  the  said  sum  of  fl01.70, 
fees  and  costs  collected  by  said  J.  B.  Fishback, 
as  aforesaid.  That  said  sum  of  money  was  col- 
lected bv  the  said  defendant,  3.  B,  Fishback, 
daring  the  month  of  July,  1917,  and  prior  there- 
to, and  that  on  the  said  6th  day  of  August,  1917, 
it  thereupon  became  the  duty  enjoined  by  law  on 
the  said  J.  B.  Fishbad^  to  pay  over  snch  sum 
4^  $401.70,  then  in  his  nands,  and  held  by  him 
as  aforesaid,  into  the  county  treasury  of  Sedg- 
wick county,  Kan." 

The  defendant  demurs  to  the  petition  and 
moves  to  quash  1^  to  set  It  aside,  and  to 
hold  It  for  naught  on  the  ground  that  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Section  8310  of  the  General  Statutes  of 
1915  reads: 

"In  all  causes,  dvil  or  criminal,  brought  in 
aald  ceurt  [the  city  court  of  Wichita],  there  shall 
be  taxed  therein  the  same  fees  as.  are  allowed 
by  law  m  auch  cases  before  justices  of  the  peace 
in  this  state,  and  when  the  same  are  collected 
they  shall  be  paid  by  the  clerk  of  said  court, 
on  the  first  Monday  in  each  month,  to  the  coun- 
ty treasurer  of  Sedgwick  county,  Kan.,  and  all 
■uch  costs  and  fees  shall  be  collected  as  is  pro- 
vided by  law  for  the  collection  of  costs  in  jus- 
tice courts  of  this  state,  and  said  county  treas- 
urer shall  credit  the  same  to  the  county  funds, 
and  give  duplicate  receipts  for  the  same,  one  of 
which  shall  on  the  same  day  be  deposited  with 
the  county  clerk  by  the  clerk  of  safd  court,  to- 
gether with  a  detailed  statement  of  the  items 
of  costs,  the  title  of  the  case  in  which  they  were 
paid,  and  the  name  of  the  parties  paying  the 
same:  Providing,  that  no  fees  of  witnesses  or 
jurors  shall  be.  so  deposited,  but  shall  be  paid 
by  the  clerk  of  said  court  to  the  parties  to  whom 
they  are  due." 

Section  7603  of  the  General  Statutes  of 
1915  (Codfi  Civ.  Proc.  f  886a)  reads,  In  part, 
as  follows: 

"Every  person  holding  any  office  of  trust  or 
profit,  under  and  by  virtue  of  any  of  the  laws 
of  the  state  of  Kansas,  either  state,  district, 
county,  township  or  city  office,  who  shall' will- 
fully misconduct  himself  in  office,  or  who  shall 
willfully  neglect  to  perform  any  duty  enjoined 
npon  snch  officer  by  any  of  the  laws  of  the  state 
of  Kansas,  •  •  •  ghall  forfeit  his  office  and 
shall  be  ousted  from  such  office  in  the  manner 
hereinafter  provided." 


The  petltioa  alleges  fitcta  soSdeat  to  show 
a  legal  duty  on  the  part  of  the  defendant  to 
pay  to  the  county  treasurer  the  money  In  his 
hands  belonging  to  Sedgwick  county,  and  also 
alleges  the  willful  failure  of  the  defendant 
to  perform  that  duty.  The  petition  states  a 
cause  of  action.  The  demurrer  Is  overruled, 
and  the  motion  to  quash  Is  denied. 

[2]  2.  As  an  excuse  for  his  failure  to  pay 
the  money  to  the  county  treasurer  on  the  6th 
day  of  Augnst,  the  defendant.  In  substance, 
alleges  that,  because  of  a  misunderstanding 
of  section  8810  of  the  General  Statutes  of 
1915  and  of  chapter  133  of  the  Laws  of  1917, 
confusion  arose  concerning  the  times  of  mak- 
ing payments  to  the  county  treasurer,  and,  In 
substance,  further  alleges  that  the  matters 
and  things  of  whidi  complaint  Is  made  In  the 
petition  arose  out  of  that  confusion. 

Section  3810  of  the  General  SUtutes  of 
1915  requires  that  the  money  shall  be  paid  to 
the  county  treasurer  on  the  first  Monday  of 
each  month.  Chapter  183  of  the  Laws  of 
1917  requires  that  all  money  received  shall  be 
deposited  with  the  county  treasurer  dally, 
and  that  all  disbursements  shall  be  made  by 
check  on  the  county  treasurer.  The  evidence 
discloses  that  the  defendant  did  not  comply 
with  either  of  these  statutea  If  all  money 
received  had  been  deposited  dally  with  the 
county  treasurer,  when  the  first  Monday  of 
the  month  came,  all  the  money  then  due  the 
county  would  be  in  the  bands  of  the  county 
treasurer,  and  no  shortage  could  arise.  Con- 
fusion arising  out  of  a  misunderstanding  of 
the  operation  of  these  statutes  Is  not  an  ex- 
cuse for  failure  to  pay  the  amount  that  was 
due  the  county  on  the  6th  day  of  August, 
1917. 

[3]  3.  The  defendant,  in  his  answer,  sets 
up,  as  a  bar  to  the  prosecution  of  this  action, 
a  Judgment  rendered  In  his  favor  on  July  21, 
1917,  In  an  action  In  the  district  court  of 
Sedgwick  county,  which  action  had  been  com- 
menced on  July  2,  1917,  and  In  which  the 
state  of  Kansas,  on  the  relation  of  Ross  Mc- 
Cormlck,  county  attorney  of  Sedgwick  coun- 
ty, sought  to  oust  the  defendant  from  the  of- 
fice of  clerk  of  the  dty  court  of  Wichita.  The 
first  petition,  filed  In  that  action  on  July  2, 
1917,  alleged  that  there  was  $4,080.65  In  the 
hands  of  the  defendant  on  June  30,  1917,  and 
that  the  defendant  failed  to  pay  that  amount 
to  the  county  treasurer  of  Sedgwick  county  as 
directed  by  law.  The  defendant  filed  a  mo- 
tion to  quash  that  petition,  and  the  plalntitf, 
on  July  13,  1917,  filed  an  amended  petition, 
and  on  July  20,  1917,  filed  another  amended 
petition.  In  the  last  amended  petition,  the 
plaintur  alleged  that  on  June  30,  1917,  there 
was  $4,080.65  In  the  defendant's  hands  which 
had  been  received  and  collected  from  various 
sources  prior  to  June  30,  1916,  and  which  he 
failed  to  pay  Into  the  county  treasury.  The 
court  sustained  a  motion  to  quash  that 
amended  petition.    The  plaintiff  stood  <«  the 


Digitized  by 


Google 


B60 


171  PACIFIC  BEPORTBB. 


(Kan. 


petition,  and  Judgment  was  rendered  In  farw 
of  tbe  defendant  for  costs. 

The  evidence,  taken  by  a  commissioner  ap- 
pointed by  this  court,  sbows  the  following 
fbcts:  On  the  first  Monday  In  August,  1917, 
$650.86  was  due  from  the  defendant  to  tbe 
county,  for  costs  that  had  been  paid  In  cases 
that  had  been  closed  before  that  day.  Noth- 
ing was  then  paid  by  the  defendant  to  the 
county  treasurer.  On  August  8,  1917,  J.  H. 
McPherson,  county  auditor  of  Sedgwick  coun- 
ty, presented  a  bill  to  the  defendant  for  the 
amount  then  due  the  county  and  asked  tbe  de- 
fendant for  immediate  payment.  Nothing 
was  paid  until  August  15th  when  $249.15  was 
paid.  In  September,  $900.88  additional  was 
paid.  Those  amounts  covered  all  that  was 
due  tbe  county  at  the  time  the  last  payment 
was  made.  After  the  Judgment  was  rendered 
In  the  district  court,  a  large  number  of  per- 
sons, witnesses  and  Jurors,  who  had  fees  In 
tbe  hands  of  the  defendant,  demanded  and 
received  payment  of  the  amounts  due  them. 
On  August  6,  1917,  the  defendant  did  not 
have  in  his  hands  enough  money  to  pay  the 
amount  then  due  the  county  and  to  pay  those 
to  whom  fees  were  due.  He  obtained  from 
outside  sources  a  part  of  the  money  necessary 
to  pay  these  amounts.  The  defendant  had, 
to  some  extent,  commingled  the  funds  In  his 
hands  as  clerk  of  the  dty  court  with  his  In- 
dividual money. 

There  is  nothing  in  the  evidence  to  show 
that  the  defendant  Intended  to  embezzle  any 
of  the  money  In  his  hands,  but  tbe  only  conclu- 
sion that  can  be  drawn  from  the  evidence  is 
that  he  did  not  have  sufBclent  money  to  pay 
what  was  due  to  the  county  treasurer  and 
to  individuals.  Agents,  trustees,  receivers, 
guardians,  executors  and  administrators,  and 
public  officers  must  keep  the  trust  money  and 
property  in  their  hands  separate  and  apart 
from  their  individual  money  and  property, 
or  abide  the  consequences. 

Tbe  Judgment  in  the  district  court  of  Sedg- 


widc  county  is  a  bar  to  all  matters  that  were 
Included  In  the  petition  in  that  action,  but 
nothing  thalj  occurred  after  June  30,  1917, 
was  included  in  that  petition  or  passed  on  in 
that  action ;  therefore  that  Judgment  Is  not  a 
bar  to  anything  that  occurred  after  June  30, 
1917. 

In  the  city  court,  in  cases  that  were  closed 
between  June  30  and  August  1,  1917,  the  de- 
fendant received  more  than  $100  that  he 
should  have  paid  Into  the  county  treasury  on 
the  6th  day  of  August.  In  cases  that  were 
closed  between  July  21,  1917,  the  day  the 
judgment  was  rendered  in  the  district  court, 
and  August  1,  1917,  the  defendant  had  re- 
ceived more  than  $45  that  should  have  been 
paid  into  the  county  treasury  on  the  6th  day 
of  August.  These  amounts  were  included  In 
the  $401.70,  which  is  made  the  basis  of  this 
action,  and  which  the  defendant  admits  was 
due  on  the  6th  day  of  Angust.  These  several 
amounts  were  Included  in  the  demand  made 
on  the  defendant  by  the  county  auditor.  The 
defendant's  failure  to  make  payment  on  the 
6th  day  of  August  was  not  caused  by  any 
mistake  or  confusion  brought  about  by  a  mis- 
understanding of  the  law.  F^om  the  evi- 
dence, the  conclusion  must  be  drawn  that  the 
failure  to  make  payment  was  Intentional, 
made  so  by  the  fact  that  the  defendant  did 
not  have  the  money  with  which  to  make  pay- 
ment ;  but,  whether  he  had  the  m<»iey  w  n<^ 
payment  was  enjoined  on  him  by  law,  and  hia 
failure  to  make  that  payment  subjects  him  to 
this  proceeding. 

When  the  defendant,  at  the  time  fixed  by 
law,  failed  to  pay  the  amounts  that  had  been 
received  by  him,  he  was  guilty  of  willful  neg- 
lect to  perform  the  duty  enjoined  on  him  by- 
section  3310  of  the  General  Statutes  of  1915. 

Under  the  law,  the  conclusion  is  inevitable 
that  the  defendant  must  be  removed  from  the 
office  of  the  clerk  of  the  city  court  of  Wichita 
City  township  in  Sedgwick  county,  and  it  la 
so  ordered.    All  the  Justices  concurring 
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BICARDO  et  al  V.  CENTRAL  GOAL  & 

COKE  CO.  et  al.    (No.  214T2.) 

iSnpreme  Court  of  Kansas.    Dec.  8,  1917.    Be- 

bearlns  Denied  Dec.  28,  1917.) 

(SvUabut  by  the  Court.) 

1.  Attobnet  and  Client  «=»192(2)— IiIBN— 
Application  fob  Dibtbibution  of  Funds — 
Am  DAVITS— "Motion." 

An  application  for  the  distribution  of  a  fund 
against  which  several  attorneys'  liens  are  claim- 
ed is  a  motion,  and  the  Code  permits  the  use  of 
affidavits  at  the  bearing  thereof. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Motion.] 

2.  Witnesses  <S=9266  —  Rioht  or  Cboss-Ex- 

JUflNATION— AtTOBNET'B      LxXNS— DlSflBIBU- 

TioN  or  Fords. 
An  attorney,  whose  claim  of  lien  is  denied  at 
sneb  a  hearing  because  tbe  court  is  convinced 
from  his  own  testimony  that  he  has  performed 
no  services  entitling  him  thereto,  hag  no  stand- 
ing to  complain  of  the  refusal  to  allow  him  to 
cross-examine  the  makers  of  afSdavits  used  in 
behalf  of  other  claimants. 

Appeal  from  District  Court,  (3ierokee 
Ooimty. 

Suit  by  Bemlgl  lUcardo  against  the  Central 
Coal  &  Coke  Company  and  others.  Judgment 
for  plaintiff  was  reversed  on  appeal,  and  a 
new  trial  ordered,  and  after  a  settlement,  F. 
B.  Wheeler.  C.  A.  McNeill,  and  Maurice  Mc- 
Neill, attorneys  for  plaintiff,  and  D.  6.  Smith, 
filed  claims  for  attorney's  fees.  E^m  an 
order  allowing  tbe  claim  of  Wheeler  and  the 
McNeills,  and  denying  that  of  Smith,  Smith 
appeals.    Affirmed. 

S.  L.  Walkrar,  of  Columbus,  and  Dl  O. 
Smith,  of  Glrard,  for  appellant  F.  B.  Wheel- 
er, of  Pittsburg,  and  0.  A.  McNeill,  of  Colum- 
bus, for  appellees. 

MASON,  J.  Remlgl  Ricardo  sued  the  Cen- 
tral Coal  &  Coke  Company  on  account  of  in- 
juries received  while  in  its  employ.  He 
recovered  a  Judgment,  which  was  reversed 
upon  appeal  by  reason  of  the  instructions 
given  and  refused,  a  new  trial  being  or- 
dered. Ricardo  v.  Coal  &  Coke  Co.,  100 
Kan.  95,  1B3  Pac.  641.  Up  to  this  point  in 
the  litigation  he  was  represented  by  F.  B. 
Wheeler,  C.  A.  McNeUl,  and  Maurice  McNeill. 
After  the  reversal  the  case  was  settled  for 
^,500,  which  the  defendant  paid  into  court 
Claims  of  attorneys'  liens  were  made  by  the 
attorneys  named,  and  also  by  D.  G.  Smith. 
A  hearing  was  had  upon  motions  for  the  dis- 
tribution of  the  fund.  The  court  allowed  the 
claim  of  Wheeler  and  the  McNeills,  and  de- 
nied that  of  Smith,  who  appeals. 

Smith  contends  that  he  had  an  oral  con- 
tract with  the  plaintiff  for  the  handling  of 
the  case  before  the  other  attorneys  had  had 
any  communication  with  him ;  that  while  he 
took  no  part  in  the  litigation  prior  to  the  re- 
versal of  the  Judgment,  tlie  settlement  was 
brought  about  by  his  efforts.  His  contentions 
are  disputed  by  the  plaintiS  and  the  other 
attorneys.     The  grounds  upon  which  a  re- 


versal is  asked  are  that  tbe  comrt  (1)  permI^ 
ted  the  appellees  to  Introduce  affidavits  in 
evidence,  the  makers  of  which  were  present 
at  the  time,  and  (2)  refused  to  allow  the  ap- 
pellant to  call  the  affiants  for  cross-examina- 
tion. 

[1]  1.  The  statute  provides  that  where  a 
Judgment  upon  which  an  attorney's  lien  is 
claimed  is  paid  to  the  clerk,  the  court  or 
Judge  may,  "on  application  of  any  party  inter- 
eated,"  determine  the  amount  due  on  the  lien, 
if  any,  and  "make  an  order  for  the  distribu- 
tion of  said  moneys  according  to  the  respec- 
Uve  rights  of  the  parties."  Gen.  Stat  1916, 
I  485.  The  application  referred  to  conforms 
to  the  statutory  definition  of  a  motion,  being 
"an  api^lcatlon  for  an  order,  addressed  to 
the  court,  or  a  Judge  in  vacation,  by  any 
party  to  a  suit  or  proceeding,  or  one  inter- 
ested therein  or  affected  thereby."  Gen.  Stat 
1916,  {  7460  (Code  Civ.  Proc.  {  656).  The  Code 
specifically  authorizes  affidavits  to  be  used 
"upon  a  motion."  (Jen.  Stat.  1915.  (  7254 
(C!ode  CJiv.  Proc.  {  350).  It  is  therefore  mani- 
fest that  no  error  was  permitted  in  allowing 
affidavits  to  be  Introduced. 

[2]  2.  Where  the  maker  of  an  affidavit  re- 
lating to  a  controverted  question  of  fact  ma- 
terial to  the  decision  of  a  case  is  present  at 
the  hearing,  the  refusal  of  the  court  to  allow 
him  to  be  cross-examined  by  the  opposing 
counsel  might  in  some  cases  be  regarded  as 
an  abuse  of  discretion,  because  of  its  amount- 
ing to  a  rejection  of  a  convenient,  effective, 
and  usual  means  of  testing  tbe  truth  of  tes- 
timony upon  which  the  investigation  may 
turn.  But  here  the  trial  court  expressly 
stated  the  reason  for  disallowing  the  claim 
of  the  appellant  to  be  that  It  was  convinced 
by  his  own  testimony  that  he  had  done  noth- 
ing to  entitle  him  to  a  lien.  A  cros'^-examina- 
tlon  of  the  witnesses  for  the  appellees  might 
have  tended  to  impair  the  claim  of  the  other 
attorneys  to  a  lien,  but  if  the  appellant  had 
no  lien  of  his  own  he  had  no  standing  to 
challenge  theirs,  and  as  the  court  found  from 
his  own  statements  that  he  was  not  entitled 
to  a  lien,  he  manifestly  suffered  no  prejudice 
from  being  denied  an  opportunity  to  cross- 
examine  the  witnesses,  or  to  go  more  fully 
into  any  other  question. 

The  Judgment  is  affirmed.    All  the  Justices 
concurring. 


BURZIO  T.  JOPLIN  & 
(No.  21224.) 

(Supreme  Court  of  Kansas. 
On   Rehearing,    March 


aOS  Kaa.  287,  StU) 
P.  BY.  CO. 


Jan.  12,  191& 
9.   19ia) 


(8vttaiu$  6tf  ike  Omui.) 

1.  Tbial  «=9365(1)  —  Anbwxbs  to  SpsoiAii 
Questions— Pacts  ob  Conclusions. 
Where  a  jury  has  been  properly  instructed 
concerning  negligence  and  reasonable  and  ordi- 
nary care  and  diligence,  the  answers  to  special 
questions  which  depend  for  their  interpretation 
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on  the  deSnidon  of  those  terms  state  facts  and 
not  conclusions  of  law. 

2.  NBauoKROB  «=>95(1)  —  Imfttted  Nkou- 
OENCB— Pabent  and  Child. 
The  negligence  of  a  father  in  driving  an  au- 
tomobile across  a  raUroad  track  without  stop- 
ping, looking,  or  listening  cannot  be  imputed  to 
his  ten  year  old  son  who  is  riding  with  him. 

8.  Railboadb  «=>314  —  Pebsonal  Injdby  — 
neauoencb  —  0bstbt7cti0n  of  bloht  ot 
Wat. 
Liability    of    a    railway    company    for    in- 
juries to  those  riding  in  an  automobile,  sostained 
in  a  collision  with  a  train  at  a  highway  cross- 
ing, may  be  founded   on   the  company's  negli- 
-  gence  in  allowing  weeds,  grass,  and   brush  to 
grow  on  its  right  of  way  so  as  to  obstruct  the 
vision  of  those  riding  in  the  automobile  while 
they  are  approaching  the  railway  track. 

4.  Tbiai.  <S=»369(1)  —  Genebal  Vebdiot  — 
Special  Verdict— Consistenct. 
The  general  verdict  must  stand  where  the 
answers  to  special  questions,  when  properly  in- 
terpreted so  as  to  support  that  verdict,  are  con- 
sistent therewith  and  do  not  contradict  each 
other. 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  August  Burzio,  by  his  next 
friend,  Pauline  Burzio,  against  the  Joplln  & 
Pittsburg  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

John  P.  Curran,  of  Pittsburg,  for  appellant 
C  A.  McNeill,  of  Columbus,  and  Maurice  Mc- 
Neill, of  Kansas  City,  Mo.,  for  api)ellee. 

MARSHALL,  J.  .The  defendant  appeals 
from  a  Judgment  rendered  In  favor  of  the 
plalntitt  for  Injuries  sustained  by  him  in  a 
railroad  crossing  accident 

The  plaintiff,  a  tx>y  ten  years  old,  was  rid- 
ing with  his  mother  In  the  rear  seat  of  an  au- 
tomobile driven  by  hla  father.  The  father 
attempted  to  drive  the  automobile  across  the 
railway  track  in  front  of  an  approaching 
electric  car.  At  the  place  of  the  accident,  the 
tra(&  ran  In  a  straight  line  for  some  dis- 
tance north  and  south,  and  ran  parallel  with 
a  public  road  near  the  railroad  right  of  way. 
John  Burzio,  the  plaintiff's  father,  with  the 
plaintiff  and  the  plaintiff's  mother,  left  his 
home  to  go  to  Pittsburg,  and  for  some  dis- 
tance, going  north,  traveled  along  the  side  of 
the  defendant's  railroad  and  saw  the  car, 
with  which  the  automobUe  collided,  going 
north.  The  electric  car  and  the  automobile 
passed  each  other  once  or  twice  during  the 
trip.  At  the  place  of  the  accident,  a  road 
running  east  and  west,  crossed  the  railroad 
track.  About  5%  feet  west  of  Uie  track  and 
for  200  feet  south  of  the  east  end  west  road, 
there  was  a  hedge  which  prevented  a  view  of 
the  railroad,  and  between  the  hedge  and  the 
railroad  there  was  a  growth  of  brush,  weeds 
and  grass  which,  for  a  portion  of  the  dis- 
tance, prevented  a  view  of  the  railroad 
from  the  public  road  mnning  east  and  west 
After  turning  east  from  the  road  running 
north  and  sooth,  to  cross  the  railroad  track 
and  for  about    15  feet  from   the  railroad 


track,  there  was  an  nnobstmcted  view  of  the 
track  to  the  south  for  200  feet  or  more.  John 
Burzio  turned  east  and  attempted  to  cross 
the  railroad.  He  did  not  see  tbe  car  coming 
until  he  was  on  the  track.  He  slowed  down 
his  car  before  he  crossed  the  track.  The 
electric  car  struck  the  automobile  and  In- 
jured the  plaintiff.  To  recover  for  that  In- 
jury, he  brought  this  action. 

The  plaintiff  alleged  that  the  defendant 
negligently  permitted  the  growth  of  vegeta- 
tion, hedge,  weeds,  and  underbrush;  that 
the  defendant  on  the  occasion  of  the  acci- 
dent did  not  give  any  warning  of  the  ap- 
proach of  the  electric  car ;  and  that  the  de- 
fendant failed  to  provide  the  electric  car 
with  good  and  sufficient  brakes  so  that  it 
could  be  quickly  stopped,  and  failed  to  pro- 
vide the  electric  car  with  a  good  and  suffi- 
cient whistle  or  other  signal  with  which  to 
warn  persons  of  danger.  The  Jury,  on  ques- 
tions requested  by  the  plaintiff,  made  special 
findings  of  fact  as  follows: 

"No.  1.  Wag  there  a  growth  of  hedge  or  grass 
or  weeds  or  underbrush  on  defendant's  right  of 
way,  that  obstructed  the  view  to  the  south  of 
one  traveling  past  in  an  automobile  on  the  road 
plaintiff  was  injured  on,  if  injured,  to  that  ex- 
tent that  an  occupant  of  the  automobile  could 
not,  with  reasonable  and  ordinary  care  and 
diligence,  have  seen  the  approaching  car  until 
too  near  the  crossing  to  avoid  injury?  Answer: 
Yes. 

"No.  2.  Was  the  defendant  negligent  in  fail- 
ing to  keep  its  right-  of  way  and  the  approach 
to  the  track  reasonably  free  from  weeds,  grass, 
and  underbirush,  thereby  obstructing  the  view 
of  cars  coming  from  the  south  by  p^w>ns  go- 
ing east  in  an  automobile,  until  practically  ni>- 
on  the  track?    Answer:   Yes. 

"No.  3.  If  you  answer  questions  Nos.  1  and  2 
in  the  affirmative,  state  whether  or  not  such 
conditions  contributed  to  plaintiff's  injury,  if 
any.    Answer:   Yes. 

"No.  4.  Was  the  defendant  negligent  in  failing 
to  give  reasonable  notice,  alarm,  and  warning 
of  the  approach  of  its  line  car  to  the  crossing 
in  question?    Answer:   Yes. 

"No.  5.  Did  the  defendant's  agents  and  em- 
ployes in  diarge  of  the  line  car  have  notice  and 
knowledge  of  the  fact  that  an  automobile  with 
occupants  was  approaching  the  crossing  in 
question?    Answer:   No. 

"No.  0.  Was  the  line  car  of  the  defendant 
equipped  with  a  whistle  for  giving  warning  or 
alarm?    Answer:  No. 

"No.  7.  Was  the  line  car  equipped  with  air 
brakes?    Answer:   No. 

"No.  8.  Did  the  plaintiff,  August  Burzio,  do 
anything  that  was  careless  or  negligent  at  or 
prior  to  the  time  of  bis  injury  whidh  contributed 
thereto?    Answer:    No." 

On  questions  requested  by  the  defendant, 
the  Jury  answered  as  follows: 

"Question  1.  How  fast  was  the  automobile  go- 
ing [miles  per  hour]  as  it  turned  east  and  ap- 
proached the  railroad  track?  Answer:  EUght 
mile*  per  hour. 

"Question  2.  How  many  feet  west  of  the  west 
line  of  the  railway  right  of  way  was  the  hedge- 
row which  plaintiff  claims  obstructed  the  view 
of  the  driver  of  the  automobile?  Answer:  Win 
feet  5  inches. 

"Question  3.  How  far  south  down  the  railroad 
track  could  the  driver  of  the  automobile  have 
Been  the  approaching  electric  car  after  ne  turn- 
ed the  comer  and  just  before  he  drove  from  « 
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plAce  of  nfety  onto  the  railroad  tracA,  had  he 
■topped  the  aatomobile  and  looked  or  listened 
for  a  car?  Answer:  Fifteen  feet  west  of  track. 
Bee  200  feet. 

"Question  4.  Was  the  bdl  or  gong  nn  the  elec- 
tric car  rnny  or  sonnded  as  the  car  approached 
the  road  crossing?    Answer:    Tea. 

"Question  5.  How  fast  was  the  electric  car 
soing  [miles  per  hour]  when  the  motorman  saw 
that  the  driver  of  the  automobile  intended  to 
try  to  cross  the  railroad  track  in  front  of  the 
electric  car"?     Answer:    Twenty  miles. 

"Question  6.  What  caution,  if  any,  did  the 
dri-rer  of  the  automobile  exercise  after  the  turn 
east  was  made  and  as  he  approached  the  rail- 
road crossing  to  avoid  a  collision  with  the  elec- 
tric car?    Answer:    Slowed  down. 

"Question  7.  What  notice  or  warning,  if  any, 
did  the  motorman  on  the  electric  car  have  that 
the  automobile  was  going  to  be  turned  'at  the 
comer  and  go  east  across  the  railroad  before  the 
automobile  went  around  the  comer  and  onto  the 
railroad  track  in  front  of  the  electric  car?  An- 
swer:  Didn't  have  ttnj. 

"Question  8.  What  was  the  negligence,  tf  any, 
that  caused  the  plaintllTs  injuries?  Answer: 
Mot  properly  eqnipped. 

"Question  9.  How  far  south  watf  the  railroad 
car  from  the  road  crossing  and  point  of  collision 
when  the  motorman  saw  and  realized  that  the 
driver  of  the  aatomobile  was  attempting  to  cross 
the  railroad  in  front  of  the  electric  car?  An- 
swer:   Forty  feet. 

"Question  10.  What  did  the  defendant  fail  to 
do  uat  it  should  have  done  that  caused  plain- 
tiff's injories?  Answer:  Didn't  have  car  prop- 
erly equipped  with  air  brakes  and  whistle.'*^ 

[1]  1.  The  defendant  argues  that  the  spe- 
cial findings  of  the  Jury  show  that  the  ver- 
dict should  bare  been  for  the  defendant,  and 
that  the  plaintiff  was  not  entitled  to  Judg- 
ment, and  further  argues  that  the  answers 
to  questions  numbered  1,  2,  3,  and  4  of  those 
requested  by  the  plalntltf  are  conclusions  of 
law.  This  argument  is  not  good.  The  In- 
Btmctlons  of  the  court  are  not  set  out  in  the 
abstract.  In  the  absence  of  the  Instructions, 
It  is  presumed  that  they  properly  covered 
the  legal  propositions  embraced  in  each  of 
these  questions,  and  it  Is  further  presumed 
that  the  Jury  followed  the  Instructions  in  an- 
swering these  questions.  Under  proper  In- 
structions, these  answers  state  facts  and  not 
conclusions  of  law. 

[2]  2.  Under  the  evidence  and  under  the 
findings  of  the  Jury,  John  Burzio  was  guilty 
of  such  contributory  negligence  as  would  pre- 
vent him  from  recovering  any  damages  sus- 
tained by  him  in  the  accident,  for  the  rea- 
son that  he  attempted  to  cross  a  railroad 
track  without  stopping,  looking,  or  listening, 
although  there  was  a  place  of  safety  from 
which  bis  view  of  the  track  was  unobstruct- 
ed, and  from  which  he  could  see  the  ap- 
proaching car  for  a  distance  of  200  feet.  Ja- 
cobs y.  Railway  Co.,  97  Kan.  247,  154  Pac. 
1028,  L.  R  A.  1916D,  783;  Wehe  y.  Railway 
Co.,  97  Kan.  794,  166  Pac.  742,  I*  R.  A. 
1916E,  455 ;  Bunton  v.  Railway  Co.,  100  Kan. 
165,  163  Pac.  801 ;  Williams  v.  Railway  Co., 
100  Kan.  336,  164  Pac.  260;  Moler  y.  RaU- 
way  Co.,  101  Kan.  280,  166  Pac.  488. 

Bnt,  can  the  negligence  of  John  Bunslo  be 
Imputed  to  the  plaintiff?  The  evidence  does 
sot  show  that  the  plaintiff  exercised  or  at- 
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tempted  to  exerdae  any  control  orer  bis  fa- 
ther while  he  was  driving  the  automobile.  A 
clear  statement  of  the  rule  of  law  governing 
the  recovery  of  damages  under  such  circum- 
stances Is  found  in  Gqrley  v.  Railway  Co.,  90 
Kan.  70,  133  Pac.  565,  Ann.  Cas.  1915B,  764,. 
as  follows: 

"The  question  presented  is  whether  be  is  to 
be  deemed  chargeable  with  the  negligence  of 
the  driver.  The  doctrine  that  one  who  volun- 
tarily becomes  a  passenger  in  a  conveyance 
thereby  so  far  identifies  himself  with  the  driver 
that  he  cannot  recover  for  an  injury  negligently 
inflicted  by  a  third  person,  if  the  driver's  negli- 
gence was  a  contributing  canee,  never  gained 
much  of  a  foothold  in  this  country,  and  is  now 
repudiated  in  England,  where  it  originated. 
The  history  of  its  rise  and  decline  is  traced  in 
a  note  in  8  L.  R.  A.  (N.  S.)  597,  where  cases 
are  gathered  illnstratiDg  all  phases  of  the  sub- 
ject Save  in  a  few  jurisdictions  the  negligence 
of  a  driver  cannot  be  imputed  to  a  passenger 
who  in  fact  has  no  control  over  him.  Note,  9 
A.  &  E.  Ann.  Cae.  408;  note,  10  A.  &  E.  Ann. 
Cae.  1225;  note,  Ann.  Cas.  1913B,  684.  Se^ 
also,  Denton  v.  Railway  Co.,  ante  [90  Kan.l  61 
[133  Pac.  558,  47  I*  R.  A.  (N.  S.)  820,  Ann. 
Cas.  1915B,  639].  This  rule  applies  in  the  case 
of  a  guest  who  is  riding  with  the  driver  for 
their  mutual  pleasure.  29  Cyc.  648-550:  note, 
8  li.  R.  A.  (N.  S.)  648;  7  A.  &  B.  Encycl.  of  L. 
447,  448.  Where  two  persons  are  engaged  in  a 
common  enterprise,  using  a  conveyance  for  their 
purpose,  each  is  said  to  be  responsible  for  the 
acts  of  the  other,  but  for  this  situation  to  arise 
each  must  have  an  equal  right  of  control.  29 
Cyc.  543;  note,  8  L.  R.  A.  (N.  S.)  628.  In  the 
present  case  the  jury  found  that  the  deceased 
was  riding  with  the  owner  of  the  antomobile  as 
an  invited  guest  on  a  pleasure  trip.  The  de- 
fendant therefore  cannot  successfully  invoke 
the  doctrine  of  imputed  negligence."  90  Kan. 
73,  74,  183  Pac.  556  (Ann.  Cas.  1915B,  764). 

In  the  Corley  Case  an  automobile  was  neg- 
ligently driven  onto  a  railroad  track  and 
was  struck  by  a  passing  train.  In  that  case 
the  plaintiff's  husband  was  a  guest  of  the 
driver  of  the  automobile,  and  was  killed  In 
the  accident  See,  also,  City  of  Leavenworth 
y.  Hatch,  57  Kan.  57,  45  Pac.  65,  57  Am.  St 
Rep.  309;  Reading  Township  v.  Telfer,  67 
Kan.  798,  48  Pac.  134,  57  Am.  St  Rep.  356; 
WmUms  y.  Withington,  88  Kan.  809,  129 
Pac.  1148;  Denton  v.  RaUway  Ga,  90  Kan. 
51,  133  Pac.  568,  47  I*  R.  A.  (N.  S.)  820,  Ann. 
Cas.  1915B,  639;  Anthony  v.  Kiefner,  96 
Kan.  194,  198,  160  Pac.  524,  L.  R.  A.  1915F, 
876,  Ann.  Cas.  1916E,  264;  Denton  v.  Rail- 
way Co.,  97  Kan.  498,  155  Pac.  812 ;  Angell  y. 
Railway  Co.,  97  Kan.  688,  156  Pa&  763. 

The  negligence  of  John  Burzio  cannot  be 
imputed  to  the  plaintiff. 

[3]  3.  The  defendant  contends  that  It  was 
not  negligent,  and  that,  therefbre,  it  is  not 
liable  to  the  plaintiff  for  the  damages  sus- 
tained by  him.  This  contention  Is  good  U 
the  defendant  was  not  negligent,  but  the  con- 
tention \b  not  good  if  the  defendant  was  neg- 
ligent The  petition  charged  that  the  defend- 
ant was  negligent  in  permitting  vegetation, 
hedge,  weeds,  and  underbrush  to  grow  on  its 
right  of  way  so  as  to  obstruct  the  view  ot 
the  railroad  track  from  any  one  traveling 
on  the  road  running  east  and  west  The  Jury 
found  that  the  defendant  was  negligent  la 
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falling  to  keep  Its  rigbt  of  way  free  from 
Weeds,  grass,  and  underbrush.  In  Corley  v. 
Railway  Co.,  90  Kan.  70,  133  Pac.  555,  Ann. 
Cas.  1915B,  704,  this  court  said: 

"Liability  of  a  railway  company  for  Injuries 
occasiont^  by  a  collision  at  a  highway  crossing 
may  be  foiindod  upon  its  negligence  in  allowing 
unneces.sary  olixtnictioDS  to  vision  to  exist  up- 
on the  right  of  way."    Syl.  par.  L 

In  the  Corley  Caae^  this  court  carefully  ex- 
amined the  question  now  under  discussion 
and  reached  the  conclusion  Just  stated. 

[4]  4.  It  is  urged  that  the  findings  of  the 
jury  were  contradictory  to  each  other  and 
to  the  general  verdict,  and  it  is  also  urged 
that  judgment  should  have  been  for  the  de- 
fendant. The  special  questions  should  be  in- 
terpreted so  as  to  support  the  general  ver- 
dict rather  thRn  so  as  to  overturn  and  de- 
stroy it  Solomon  R.  Co.  v.  Jones,  34  Kan. 
443,  8  Pac.  730;  U.  P.  Ry.  Co.  v.  Fray,  43 
Kan.  7.50,  23  Pac.  1039;  Jackson  v.  Linning- 
ton,  47  Kan.  306,  28  Pac.  173,  27  Am..  St. 
Rep.  300;  Kansas  City  v.  Slangstrom,  63 
Kan.  431,  36  I'ac.  706;  Railroad  Co.  v. 
Swarts,  58  Kan.  235,  244,  48  Pac.  953;  Mac- 
Elree  v.  Wolfersberger,  59  Kan.  105,  52  Pac. 
68;  Osbum  v.  Railway  Co.,  75  Kan.  746,  90 
Pac.  280;  Lewellen  v.  Gas  Co.,  85  Kan.  117, 
121,  116  I'ac.  221 ;  McClaln  v.  Railway  Co., 
89  Kan.  24,  28,  1.30  Pac.  646,  Ann.  Cas.  1914E, 
699;  Orr  v.  Railway  Co.,  98  Kan.  120,  123, 
157  Pac.  421 ;  Tarln  v.  Railway  Co.,  98  Kan. 
605,  608,  158  Pac.  874. 

None  of  the  special  findings  contradicts, 
but  all  are  consistent  with,  the  finding  that 
the  defendant  was  negligent  In  allowing 
weeds,  grass,  and  brush  to  grow  on  its  right 
of  way.    That  finding  supports  the  verdict.' 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

On   Rehearing. 

In  a  petition  for  a  rehearing,  the  defendant 
challenges  the  correctness  of  a  statement  made 
in  the  opinion  found  in  Burzio  v.  Railway  Co., 
102  Kan.  2S7,  171  Pac.  351.  That  statement 
is  as  follows:  "It  is  urged  that  the  findings  of 
the  jury  are  contradictory  to  each  other."  The 
defendant  contends  Chat  this  matter  was  not 
presented.  An  examination  of  the  defendant's 
brief  discloses  that  the  contention  is  correct 
This  matter  was  not  urged  as  a  ground  for  re- 
versing the  judgment  of  the  trial  court.  The 
opinion  that  has  been  rendered  is  modified,  by 
striking  out  all  reference  to  the  findings  of  the 
jury  being  contradictory  to  each  other.  With 
this  modification,  the  opinion  is  adhered  to. 


(l<tt  Kan.  MB)  

HARWOOD  T.  CHICAGO,  R.  I.  ft  P.  RI.  CO. 

(So.  21294.) 

(Sapreme  Court  of   Kansas.     June  9,  1917. 
Rehearing  Denied  Dec.  8,  1917.) 

(Si/llahfta  hy  the  Court.) 

1.  Dbath  ®=9,  ,S8— Repeal  or  Statutb— Lim- 
itation OF  Action. 
The  statute  authorizing  the  maintenance  of 
an  action  to  recover  damages  where  the  death  of 
one  results  from  the  wrongful  act  or  omission  of 
another,  and  which  provides  a  limitation  as  to 
the  time  an  action  must  be  brought  and  as  to 
the  amount  of  recovery  (Civ.  Code,  {  410  [Gen. 
St.  1915,  {  73231),  was  not  repealed  by  the  Em- 
ployers' Inability  Act  (Laws  1911^  a  239),  and 


as  the  latter  act  contains  no  provisions  limiting 
the  time  within  which  actions  shall  be  brought 
under  it  to  recover  damages  for  death  negligent, 
ly  and  wrongfully  caused,  the  limitation  pre- 
scribed in  the  death  statute  governs;  and  where 
the  action  is  not  brought  within  two  years  after 
the  cause  of  action  accrues,  it  is  barred. 

2.  Death  €=>38  —  Action  fob  "Wbongttji. 
Death — Limitation — Effect. 
As  the  provision  of  the  death  statute  refer- 
red to  is  a  limitation  not  only  npon  the  remedy, 
but  also  upon  the  right,  and  as  the  right  is  lost 
if  the  action  is  not  brought  within  the  prescribed 
time,  any  representation  or  agreement  of  an 
agent  of  the  defendant  which  may  have  induced 
delay  will  not  estop  the  defendajit  from  claim- 
ing the  benefit  of  the  Umitation. 

Appeal  from  District  Court,  Jewell  County. 

Action  by  W.  J.  Harwood,  as  administrator 
of  the  estate  of  Otis  E.  Harwood,  deceased, 
against  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company.  From  a  judgment  overruling 
its  demurrer  to  the  petition,  defendant  appeals. 
Reversed,  and  cause  remanded,  with  directions 
to  sustain  the  demurrer  and  to  enter  judgment 
for  defendant. 

Paul  E.  Walker  and  Luther  Bums,  both  of 
Topeka,  and  R.  W.  Turner,  of  Mankato,  for  ap- 
pellant. W.  R.  Mitchell  and  White,  Mahin  & 
Mahin,  all  of  Mankato,  for  appellee. 

JOHNSTON,  O.  J.  W.  J.  Harwood,  the 
father  of  Otis  E.  Harwood,  as  administrator 
of  the  latter's  estate,  brought  this  action 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  to  recover  damages  for 
negligently  causing  the  death  of  the  decedent 
while  the  latter  was  in  defendant's  employ. 
From  the  judgment  of  the  district  court  over- 
ruling the  defendant's  demurrer  to  the  peti- 
tion, the  latter  appeals. 

The  petition  was  filed  September  13,  1916, 
and  the  substance  of  its  allegations  was  as 
follows:  On  January  14,  1914,  the  deceased, 
a  boy  15  years  old  and  inexperienced  in  rela- 
tion to  the  dangers  of  electricity,  was  work- 
ing under  the  direction  of  defendant's  fore- 
man In  measuring  the  height  of  certain  high- 
power  electric  light  wires  crossing  the  de- 
fendant's right  of  way.  Through  the  negli- 
gence of  defendant  in  using  for  that  purpose 
a  tapeline  which  contained  metal  strands, 
the  boy,  who  was  instructed  to  hold  one  end 
of  the  tape  line  while  the  other  was  thrown 
over  the  electric  wires,  was  instantly  killed 
by  a  heavy  charge  of  electricity  conducted 
to  his  body  from  the  wires  above.  It  was 
also  alleged  that  a  former  action  for  the 
same  cause  was  brought  on  May  7,  1915,  by 
W.  J.  Harwood  and  Mary  Harwood,  the  par- 
ents of  the  deceased,  against  the  defendant 
herein,  and  also  the  Concordia  Electric  Light 
Company,  and  that  before  that  action  was 
commenced  the  defendant  railway  company 
had  represented  to  the  Harwoods  that,  U 
the^  would  join  the  electric  light  comi)any 
as  a  defendant  in  that  action,  then  in  the 
event  that  a  prima  facie  showing  was  made 
of  the  liability  of  the  railway  company  the 
latter  would  pay  to  the  Harwoods  the  sum 
of  $2,500  as  damages  for  the  death  of  their 
son.  It  was  further  alleged  that  the  long 
delay  in  bringing  the  present  action  was  dua 
to  the  fact  that  the  Harwoods  believed,  re- 
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Ued  upon,  and  acted  upon  the  zepresentatlona 
made  by  the  railway  company,  and  that  there 
was  no  laches  upon  the  part  of  the  Harwoods, 
their  attorney,  or  the  plaintiff  herein,  and 
that  the  former  action  was  on  March  8,  1016, 
upon  a  demurrer  filed  by  the  railway  com- 
pany, dismissed  as  to  it  otherwise  than  upon 
the  merits  and  without  a  trial  of  the  Issues. 

The  abstract  contains  part  of  the  record 
of  the  former  action  and  from  the  Journal 
entry  of  Judgment  It  appears  that  at  the 
dose  of  plaintiffs'  evidence  a  demurrer  there- 
to by  the  railway  company  was  sustained 
upon  the  sole  ground  that  the  plaintiffs  did 
not  hare  the  legal  capacity  to  sue,  and  that 
a  demurrer  by  the  Concordia  Electric  light 
Company  was  overruled,  and  the  cause  pro- 
ceeded against  the  latter,  with  a  resulting 
verdict  in  Its  favor.  No  appeal  was  taken 
by  the  plaintiffs  in  that  action  from  the 
orders  or  Judgment  rendered.   • 

[1]  The  ground  of  the  defendant's  demur- 
rer to  the  petition  was  that  the  petition  did 
not  state  sufficient  facts  to  constitute  a  cause 
of  action,  or  rather  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations. 
The  main  question  upon  which  the  parQes 
divide  Is  whether  or  not  the  limitation  in 
the  death  statute  (Civ.  Code,  i  419  [Oen.  St. 
1915,  i  7323])  appUes.  Plaintiff  contends 
that  the  action  was  brought  under  the  Em- 
ployers' Liability  Act  (taws  1911,  c  239  [Gen. 
Stat  1915,  S  8480]),  and  that,  as  no  limita- 
tion Is  prescribed  In  the  act  itself,  and  as  the 
action  Is  npon  a  liability  created  by  statute, 
the  general  limitation  which  gives  three 
years  after  a  canse  of  action  accrues  in 
which  to  commence  the  action  Is  the  one 
which  governs.  Plaintiff  argues  that.  If  the 
{legislature  had  Intended  to  place  a  limita- 
tion npon  the  liability  created  by  the  act. 
It  would  have  been  expressed  In  the  act,  aa 
was  done  In  the  death  statute,  and,  as  no 
limitation  is  attached  to  the  right  to  sue, 
the  action  may  be  brought  within  the  time 
prescribed  in  the  general  statutes  of  limita- 
tions. 

The  Employers'  Liability  Act,  under  which 
the  action  was  brought,  is  the  later  act,  and 
It  provides  that  all  previous  acts  and  parts 
of  acts  so  far  as  they  conflict  with  any  of 
the  provisions  In  this  act  are  repealed.  Be- 
ing the  latest  expression  of  the  legislative 
will,  all  repugnant  provisions  in  former  stat- 
utes must  be  deemed  to  be  inoperative.  Tbe 
death  statute  and  the  Employers'  Liability 
Act  both  provide  that  a  recovery  may  be  had 
where  death  has  been  caused  by  the  wrong 
or  neglect  of  another.  Under  both  statutes 
actions  may  be  brought  by  the  personal  rep- 
resentatives of  the  deceased,  but  under  the 
death  statute  the  widow  or  next  of  kin  may 
bring  the  action  if  the  deceased  was  a  non- 
resident, or  if,  being  a  resident,  no  personal 
representative  has  been  appointed.  By  the 
death  statute  the  damage  inures  to  the  ex- 
clusive benefit  of  the  widow  and  children  or 
the  next  of  kin  of  the  deceased,  while  in  the 
later  act  the  damages  are  for  the  benefit  of 
widow  and  children,  husband  and  children. 


or  (dtildren  or  mother  or  father  of  the  de- 
ceased, and.  If  none,  then  to  the  next  of 
Un  dependent  npon  the  employ^.  In  an  ao 
tlon  brought  under  the  death  statute  the  com- 
mon-law defenses  of  contributory  negligenco 
of  and  assumption  of  risk  by  the  deceased 
are  available  to  the  defendant,  while  under 
the  later  act  neither  Is  a  defense,  but  the 
damages  may  be  mitigated  by  the  contribu- 
tory negligence  of  the  deceased  to  the  extent 
of  the  negligence  attributable  to  him.  The 
earlier  statute  covers  only  liabilities  for 
death  which  result  from  a  wrongful  act  or 
omission,  while  the  later  one  makes  a  rail- 
road company  liable  for  Injuries  to  its  em- 
ployds  who  survive,  and  also  In  case  of  th« 
death  of  an  employe  resulting  In  whole  or  In 
part  from  the  negligence  of  any  officer,  agent, 
or  employe  of  the  railroad  company ;  and  it 
also  enumerates  a  great  number  of  insuffi- 
ciencies and  defects  in  the  railroad,  its  equip- 
ment, machinery,  and  appliances,  npon  which 
a  liability  will  arise.  Under  the  death  stat- 
ute no  provision  is  made  for  setting  off  In- 
demnity or  Insurance  that  may  have  been 
paid  to  the  Injured  employ*,  while  under  the 
employers'  liability  statute  the  railroad  com- 
pany may  set  off  any  sum  contributed  or 
paid  to  any  Insurance,  relief,  benefit,  or  In- 
demnity that  may  have  been  paid  to  the 
Injured  employ^  on  account  of  the  death  for 
which  the  action  Is  brought  In  the  death 
statute  there  Is  a  provision  limiting  the 
amount  of  damages  that  may  ^e  recovered 
for  death  to  $10,000,  but  the  Employers'  LiOr 
bility  Act  does  not  place  any  limitation  upon 
the  amount  of  recovery,  nor  does  It  refer  to 
the  question  of  limitation  of  amount  The 
death  statute  has  the  express  limitation 
which  is  brought  directly  In  question  in  this 
action  that  the  action  for  death  must  be 
brought  within  two  years,  while  the  Em- 
ployers' Liability  Act  makes  no  reference 
whatever  to  the  time  In  which  an  action  may 
be  brought  While  the  later  act  is  much 
broader  in  its  scope  than  the  earlier  one,  and 
while  both  cover  some  of  the  same  subject- 
matter,  there  are  important  provisions  of 
the  earlier  one  not  covered  by  the  later  one, 
and  manifestly  such  provisions  have  not  been 
repealed.  There  was  no  express  rei)eal  of 
the  old  statute,  and  to  otherwise  effect  a  re- 
peal the  legislative  purpose  must  be  clearly 
Indicated. 

In  Stephens  T.  Ballon,  27  Kan.  S94,  It  was 
said: 

"If  the  provisions  of  the  old  act  and  of  the  new 
can  be  reconciled  by  any  possible  mode  of  inter- 
pretation or  construction,  if  the  old  act  and  the 
new  can  both  be  given  force  and  effect,  accord- 
ing to  their  terms  and  under  any  circumstances, 
then  it  should  never  be  held  that  one  overturns 
and  destroys  the  other,  but  both  should  be  given 
full  force  and  effect."    27  Kan.  601. 

The  general  rule  is  that,  if  there  is  a 
plain  and  Irrecondlable  r^ugnancy  between 
some  of  the  provisions  of  the  old  stfitute  and 
of  the  new,  and  as  to  others  there  Is  no  con- 
flict the  repugnant  provisions  of  the  old  must 
be  deemed  to  be  repealed,  but  the  other  pro- 
visiona  wiU  be  given  effect    The  old  Is  r» 
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pealed  only  to  tbe  extent  of  the  repugnancy 
Hornaday  v.  State,  63  Kan.  499,  65  Pac.  666; 
Newman  v.  lAke,  70  Kan.  848,  79  Pac.  675; 
State  T.  Hoover,  78  Kan.  868,  83  Pac  276; 
86  Cyc.  1073. 

As  we  have  seen,  there  are  Important  gen- 
eral provisions  of  the  old  statute  not  In  the 
new,  and  there  Is  scope  for  the  operation  of 
these  in  an  action  to  recover  damages  for 
death  occasioned  by  wrong  and  neglect.  The 
limitations  uimn  the  amount  of  recovery  and 
In  the  time  within  whlclr  actions  shall  be 
brought  In  death  cases  are  general  Code  pro- 
ylstons  which  have  been  in  force  for  many 
years  end  appear  to  be  as  applicable  to  death 
cases  under  the  new  statute  as  under  any  of 
the  preceding  ones. 

'  The  question  can  hardly  be  regarded  as 
open  to  further  inquiry  or  Interpretation 
since  the  decision  in  Cheek  v.  Railway  Co., 
88  Kan.  247,  131  Pac.  617.  There  a  recent 
Statute  was  under  consideration  which  pro- 
vided, among  other  things,  that  aa  owner, 
lessee,  or  operator  of  a  coal  mine  should  be 
liable  to  the  widow  and  heirs  of  a  miner  who 
lost  his  life  through  the  willful  failure  of 
such  owner,  lessee,  or  operator  to  provide  for 
the  safety  and  protection  of  miners  in  the 
way  the  statute  requires.  Gen.  Stat  1915, 
I  6280.  The  act  did  not  prescribe  the  pro- 
cedure nor  fix  any  limitation  as  to  when  an 
action  should  be  brought  under  it  nor  yet  as 
to  the  amount  of  recovery,  and  it  was  held 
that  actions  under  it  took  the  same  form  and 
course  as  If  conducted  under  the  general 
Code  provisions  relating  to  death  by  wrong- 
ful act    It  was  said: 

■  "No  procedure  is  prescribed  for  tBe  enforce- 
ment of  the  right  and  whcmever  the  Legisltitare 
gives  an  action,  but  does  not  designate  the  kind 
of  action  or  prescribe  the  mode  of  procedure 
tberein,  such  action  shall  be  held  to  be  the  civil 
action  of  the  Code  of  Civil  Procedure  and  shall 
be  proceeded  in  accordingly.  Civ.  Code,  g  752. 
The  result  is  that  the  mining  statute  takea  its 
place  among  the  provisions  of  the  Code  of  Civil 
Procedure  relating  to  death  by  wrongful  act  and 
becomes  subject  to  those  provisions  in-all  respects 
not  differentiated  by  the  mining  statute  itself. 
The  action  must  be  brought  within  two  years; 
tbe  damages  cannot  exceed  $10,000;  and  they 
are  to  be  distributed  in  the  same  manner  as  pei^ 
sonal  property  of  the  deceased."  89  Kan.  254, 
131  Pac.  620. 

There  Is  a  close  similarity  between  that 
case  and  this  one,  and  the  rule  there  adopted 
Is  a  governing  precedent  as  to  the  applica- 
tion of  tbe  statute  of  limitations  in  the  pres- 
ent case.  The  Kmployers'  Liability  Act  takes 
Its  place  in  the  statutes  of  the  state  and  is 
subject  to  the  general  provisions  of  the  Code 
applicable  to  the  different  provisions  of  that 
act,  and  an  action  brought  under  it  for  recov- 
ery of  damages  for  the  death  of  an  employ^ 
is  subject  to  and  must  be  tried  under  the 
rules  of  civil  procedure  not  inconsistent  with 
tbe  provisions  in  the  act  itself.  There  being 
no  limitation  in  the  new  act,  the  one  pre- 
Bcribed  by  tbe  Code  in  death  cases  is  ap- 


pllcable^  and,  as  the  case  was  not  bronght 
within  that  time,  the  plaintiff's  cause  of  ac- 
tion was  effectually  barred. 

[2]  The  view  taken  makes  It  unnecessary 
to  pass  upon  the  question  so  much  argued 
whether  the  decision  in  the  case  brought  by 
the  parents  of  the  deceased  to  recover  dam« 
ages  for  the  death  of  their  son  In  which  tlM 
court,  upon  a  demurrer  to  the  evidence,  de- 
cided that  they  were  not  entitled  to  a  recov- 
ery, and  from  which  it  appears  no  appeal  was 
taken,  constituted  a  bar  to  the  action  sub- 
sequently bronght  by  the  administrator.  It 
was  alleged  that  one  reason  for  the  delay  In 
bringing  the  present  action  was  that  the 
dalm  agent  of  the  defendant  told  the  parents 
of  the  deceased  and  their  attorney  that,  U 
a  suit  was  brought  against  the  defendant, 
and  also  the  electric  light  company,  and  a 
prima  facie  showing  of  liability  was  made, 
the  railway  company  would  pay  them  $2,500 
as  damages,  and  that  they  brought  such  an 
action,  which  was  not  decided  until  March 
8,  1816,  more  than  two  years  after  the  death 
of  the  son.  It  would  seem  trcan  the  result 
in  that  case  that  a  prima  fade  showing  of 
liability  was  not  made  as  a  demurrer  to  their 
evidence  was  sustained  by  the  trial  court 
Besides,  the  limitation  in  question  is  not  only 
a  limitation  upon  the  remedy,  but  also  upon 
the  right  and  the  right  is  lost  if  the  action 
is  not  brought  within  the  prescribed  time. 
Hamilton  v.  H.  ft  St  J.  Rid.  Co.,  39  Kan.  58, 
IS  Pac.  57;  Rodman  v.  Railway  Co.,  66  ICan. 
645,  70  Pac.  642,  58  L.  R.  A  7W. 

In  Bement  v.  Grand  Rapids  &  I.  Ry.  Cbw' 
(Mich.)  160  N.  W.  424,  it  was  held  that  whera 
a  statute  creates  a  liability  where  none  ex- 
isted, and  the  limitation  of  the  remedy  Is  • 
limitation  of  tbe  right  the  fact  that  an 
agreement  or  fraudulent  representations  havei 
been  made  by  the  defendant  will  not  estop 
him  from  claiming  the  benefit  of  the  statute. 

The  theory  is  that  a  condition  being  at- 
tached to  the  right  It  must  be  enforced  with- 
in the  time  fixed.  In  such  case  the  condi- 
tion really  becomes  a  part  of  the  right,  and 
the  right  is  lost  if  the  time  Is  disregarded. 
It  follows  that  the  decision  of  the  trial  court 
overruling  the  demurrer  to  the  petition  must 
be  reversed,  and  the  cause  remanded,  wltlk 
directions  to  sustain  the  demurrer  and  enter 
Judgment  for  the  defendant  AU  the  Justices 
concurring. 

(64  Colo.  406) 

DENVER  &  R.  G.  R.  CO.  ▼.  DUFFX. 
(Na  9343.) 

(Suprenie  Court  of  Colorado.     March  4,  1918.) 

Justices  of  the  Peack  «=>159(12)— AppeaIt— 
Bond. 
Rev.  St  1908,  {  3853,  providing  that  a  partr 
appealing  from  a  justice  court  judgment  shall 
not  be  prejudiced  by  the  informality -or  insuffi- 
ciency of  tbe  bond  if  he  give  a  good  bond  within 
a  reasonable  time,  applies,  although  the  original 
bond  was  signed  only  by  the  surety  and  not  by 
the  appealing  party. 
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Error  to  Lake  Goonty  Ooart;  Thomas  F. 
CMahoney,  Judge. 

Action  by  Mike  Daffy  against  the  Denver 
&  Bio  Grande  Railroad  Company  before  a 
Justice  of  the  peace.  Defendant's  appeal  to 
the  connty  court  was  dismissed,  and  It  brings 
error.  Beversed  and  remanded,  with  direc- 
tions. 

B.  N.  Clark  and  O.  A.  Lozford,  both  of 
Denver,  and  J.  W.  Clarke,  of  LeadvlUe,  for 
plaintiff  in  error.  James  T.  Hogan,  of  Lead- 
Tille^  for  defendant  In  error. 

HILL,  C.  3.  This  action  was  instituted  by 
tlie  defendant  in  error  before  a  Justice  of  the 
peace.  Upon  appeal  to  the  county  court,  he 
moved  to  dismiss  the  appeal  'for  the  reason 
that  no  appeal  bond  bad  been  given ;  the  pur- 
ported twnd,  filed  and  approved,  not  being 
signed  by  the  defendant,  but  by  its  surety  on- 
ly. This  motion  was  granted,  and  the  action 
dismissed,  without  giving  the  defendant  an 
opportunity  to  furnish  a  good  bond.  In  this 
the  trial  court  erred.  In  such  cases,  section 
8853,  Bev.  Stats.  1906,  gives  to  the  defendant 
a  reasonable  time  within  which  to  file  a  good 
and  sufficient  bond.  Schofleld  v.  Felt,  10 
Colo.  146,  14  Pac.  128.  The  contention,  be- 
cause the  iKmd  was  not  signed  by  the  defend- 
ant, that  it  was  no  bond,  hence  section  3853, 
supra,  does  not  apply,  is  not  well  taken. 
Wheeler  v.  Kuhn,  9  Cola  186, 11  Pac.  97. 

While  this  case  is  now  being  presented  on 
application  for  supersedeas  only,  it  is  con- 
trolled by  farmer  cases,  involving  the  same 
points,  whldi  are  not  now  debatable  In  this 
jurisdiction ;  for  this  reason  we  are  of  opln- 
\m  that  it  should  be  finally  disposed  of  at 
this  time.  The  Judgment  will  be  reversed, 
and  the  cause  remanded,  with  directions  to 
vacate  the  order  of  dismissal,  and  give  to  the 
defendant  a  reasonable  time  within  which  to 
execute  and  have  approved  an  appeal  bond. 

Beversed  and  remanded,  with  directions. 

WHITB  and  TELLER,  JJ.,  concur. 


(M  Colo.  Sl<) 

'    POOR  V.  WILSON,  County  Treasurer. 

(No.  8858.) 
(Supreme  0>urt  of  Colorado.    March  4,  1918.) 
Watkbs  and  Watxb  Courses  €=>231  —  Irbi- 

OATIOH    DlSTKIOT— TaXKS— BOHDS— PaTMKNI 
OF  INTEBEST. 

Where  an  irrigation  district  had  five  Issues 
of  b<mds.  ontBtanmns  and  the  tax  for  one  year 
covered  interest  on  all  of  such  issues,  a  property 
owner  within  the  district  could  not  use  interest 
coupons  dipped  from  one  issue  of  boiids  to  pay 
that  portion  of  his  tax  on  other  Issues,  lo  that 
a  tender  of  coupons  of  one  issue  to  ^ay  such  a 
tax  covering  all  the  issues  was  insufiicient. 

Error  to  District  Court,  Oteio  County;  J. 
BL  Rlzer,  Judge. 

Mandamus  by  George  B.  Poor  against  Ben- 
jamin G.  Wilson,  as  County  Treasurer  of 
Otero  County  and  ex-ofitdo  Treasurer  of  the 


Otero  Irrigation  District,  a  ooxporatlon.  To 
review  a  Judgment  for  defendant  dismissing 
the  action,  the  plaintiff  brings  error.  Af- 
firmed. 

H.  B.  Popham  and  Pershing,  Titsworth  A 
Fry,  all  of  Denver,  for  plaintiff  in  error. 
Thomas  K.  Skinker,  of  St  Louis,  Mo.,  and 
Charles  E.  Sabln,  of  La  Jimta,  for  defendant 
in  error. 

HILL,  (X  3.  The  plaintiff  in  error,  as  the 
owner  of  land  in  the  Otero  Irrigation  Dis- 
trict, instituted  this  action  in  mandamus  to 
compel  the  defendant  Wilson,  as  county  treas- 
urer of  Otero  county,  to  accept  in  payment  of 
the  tax  levied  to  pay  interest  on  Irrigation 
district  bonds  included  in  the  first  half  of 
taxes  due  in  1915,  interest  coupons  clipped 
from  certain  bonds  of  the'  district;  also,  to 
accept  a  district  warrant  and  a  certain 
amount  of  money  in  payment  of  the  first  half 
of  the  tax  levied  for  maintenance  of  said 
district  payable  in  the  year  1915.  The  Judg- 
ment WHS  for  the  defendant,  and  the  action 
dismissed. 

The  record  discloses:  That  the  Otero  Irri- 
gation District  has  outstanding  five  different 
issues  of  Iwnds.  The  first  were  Issued  in 
1902,  the  second  in  1906,  the  third  in  1909, 
the  fourth  In  February,  1910,  and  the  fifth  in 
September  following.  That  the  coupons  ten- 
dered by  plaintiff  were  clipped  from  the  fifth 
issue  of  bonds  and  were  due  June  1,  1915. 
That  the  plaintiff  was  the  owner  of  certain 
lands  in  the  district.  Tliat  his  taxes  payable 
thereon  In  1916  were  as  follows:  Interest 
on  the  five  Issues  of  district  bonds,  $243.71, 
principal  due  on  bonds  $113.02,  for  mainte- 
nance and  operating  expenses  of  the  district 
$123.62,  for  state,  county,  and  school  taxes 
$41.58.  That  on  March  16,  1915,  the  plaintiff 
tendered  to  defendant  in  payment  of  the  first 
half  of  all  of  said  taxes  eigbt  Interest  cou- 
pons for  $15  each,  clipped  from  the  fifth  issue 
of  bonds  as  aforesaid,  a  warrant  of  the  dis- 
trict payable  in  1915  out  of  the  maintenance 
fund  for  $60  and  $80.97  in  cash.  It  Is  agreed 
that  the  coupons,  warrant,  and  moneys  ten- 
dered are  sufficient  In  amount  to  pay  the  first 
half  of  said  taxes  if  proper  to  be  used  at  the 
time  and  for  the  purposes  tendered. 

The  treasurer  urges  several  reasons  to  Jua- 
tlfy  his  actions.  It  is  unnecessary  to  consid- 
er mote  than  one.  The  tender  was  as  a 
whole.  This  action  was  to  compel  its  accept- 
ance as  a  whole.  It  is  agreed  that  the  levy 
for  interest  was  made  upon  all  of  the  lands 
in  the  district,  and  was  in  the  amount  re- 
quired to  pay  all  the  interest  upon  aU  the 
issues  for  the  year  1915,  with  16  per  cent 
added  for  delinquencies.  When  applied  to 
this  case,  the  ruling  in  Thomas  v.  Patterson, 
61  Colo.  647,  159  Pac  34,  makes  it  the  duty 
of  the  treasurer  to  ai^x>rtion  the  moneys  re> 
celved  for  any  tract  of  land  in  payment  of 
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this  levy  for  Interest  to  the  credit  of  the  In- 
t^«st  aoconnt  of  each  of  the  five  Issues  of 
bonds  In  proportion  that  the  amoiuit  of  each 
bears  to  the  whole.  Somewhat  similar  con- 
clusions pertaining  to  our  Irrigation  District 
Act  were  reached  In  Bberhart  v.  Canon  et 
al.,  61  Cola  340,  157  Pac.  189,  and  Orchard 
Mesa  Farm  Co.  v.  Canon  et  al.,  61  Colo.  347, 
157  Pac.  192.  It  follows  that  the  plaintiff 
cannot  use  coupons  clipped  from  one  Issue  of 
bonds  to  pay  that  portion  of  hla  taxes  which 
were  levied  for  the  payment  of  Interest  upon 
other  Issues  of  bonds.  For  this  reason  the 
treasurer  was  Justified  In  refusing  the  tender 
made. 

The  Judgment  is  affirmed. 

Affirmed. 

BAILlilT  and  AJjTj'EN,  33.,  concnr. 


(64  Colo.  342) 
WESTERN  INS.  CO.  OF  PITTSBTTRGH, 
PA,  r.  SKASS  et  al.     (No,  8972.) 

(Supreme  Court  of  Colorado.    March  4,  1918.) 

Insuranck  *=»422  —  FiRK  Pouct  —  Explo- 
sions. 
A  fire  policy  provision  against  liability  from 
explosions,  unless  fire  ensues,  and  in  such  eveot 
for  the  fire  damage  only,  does  not  exempt  from 
liability  for  loss  where  the  fire  preceded  and 
proximately  caused  the  explosion. 

Error  to  District  Court,  City  and  County 
of  Denver;  John  A.  Perry,  Judge. 

Action  by  Rebecka  Skass  and  Milton  L. 
Anfenger  against  the  Western  Insurance 
Company  of  Pittsburgh,  Pa.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Sylvester  Q.  Williams,  of  Denver,  for 
plaintiff  in  error.  Philip  Hombeln  and  MU- 
ton  L.  Anfenger,  both  of  Denver,  for  defend- 
ants In  error. 

ALLEN,  J.  This  is  an  action  upon  a  fire 
insurance  policy  to  recover  Indemnity  for 
loss  occasioned  by  fire  upon  premises  insur- 
ed by  the  plaintiff  In  error.       , 

The  plaintiffs  below,  the  Insured,  alleged, 
and  the  evidence  shows,  that  a  fire  occurred 
at  the  dwelling  house  described  and  protect- 
ed by  the  policy;  that  after  the  fire  had 
been  In  progress  for  some  little  time  an  ex- 
plosion occurred  causing  a  portion  of  the 
building  to  collapse;  that  the  flre  preceded 
and  was  the  direct  and  proximate  cause  of 
the  explosion  and  of  the  injury  to  the  build- 
ing; and  that  the  explosion  was  an  Incident 
to  the  flre.  It  is  admitted  that  the  total  loss 
occasioned  by  both  the  fire  and  the  explosion 
amounted  to  $661.43,  and  that  the  loss  occa- 
sioned by  the  flre  alone,  when  considered  as 
If  no  explosion  had  occurred,  amounted  to 
$58.  The  plaintiffs  sued  for,  and  recovered,  a 
Judgment  for  the  loss  occasioned  by  the  flre 
itself,  and  also  for  the  loss  caused  by  the 
explodon. 


me  main  contention  of  the  plaintiff  In  er- 
ror, the  insuring  company,  and  the  only 
contention  discussed  in  Its  brief,  is  that  by 
the  terms  of  the  policy  the  company  is  not 
liable  for  the  explosion  damage  in  this  case. 
The  policy  sued  on  was  admitted  in  evi- 
dence, and  it  is  therein  provided  and  agreed 
that: 

"The  Western  Insurance  Company,  in  consid- 
eration of  the  stipulations  herein  named  [etc.] 
does  insure  Rebecka  Skass,  *  •  *  against  all 
direct  loss  or  damage  by  fire,  except  as  herein- 
after provided  •  •  •  to  Uie  foUowiug  de- 
scribed property." 

Under  the  heading,  "Conditions  Referred 
to  in  the  Body  of  Contract"  are  various 
provisions,  Including  the  following: 

"This  company  shall  not  be  liable  for  loss 
caused  directly  or  indirectly  by  invasion 
*  *  *  or  (unless  fire  ensues,  and  in  that 
event  for  the  damage  by  fire  only)  by  explosion 
of  any  kind." 

The  explosion  clause  above  quoted  is  the 
only,  basis  for  the  contention  of  plaintiff  in 
error,  and  the  sole  question  for  determina- 
tion is  whether  such  clause  relieveti  the  in- 
surer from  any  liability  for  the  loss  result- 
ing from  the  explosion,  under  the  facts  and 
circumstances  disclosed  by  the  evidence  in 
the  case  at  bar.  In  the  case  of  German- 
American  Insurance  Co.  ▼.  Hyman,  42  Cola 
156,  94  Pac.  27,  16  L.  R.  A.  (N.  S.)  77,  this 
court  having  before  it  a  flre  insurance  policy 
containing  an  explosion  clause  in  the  same 
language  as  is  the  clause  in  question  in 
the  Instant  case,  used  the  following  language 
in  determining  the  liability  of  the  Insurer: 

"If  the  fire  preceded  the  explosion  and  the 
explosion  was  an  incident  thereto,  the  fire  waa 
the  direct  or  proximate  cause  of  the  injury  by 
the  explosion,  and  plaintiff  was  entitled  to  re- 
cover for  his  entire  loss." 

The  plaintiff  in  error  contends  that  the 
language  above  quoted  is  obiter  dictum,  and 
that  therefore  the  Hyman  Case  Is  not  de- 
cisive of  the  instant  case  under  the  doctrine 
of  stare  decisis.  We  do  not  concede  that  the 
point  thus  raised  is  well  taken,  but  even  If 
the  language  quoted  should  be  regarded  as 
obiter  dictum  the  result,  nevertheless,  would 
be  the  same.  The  rule  stated  in  the  opinion 
in  the  Hyman  Case  is  in  accord  with  most. 
If  not  all,  of  the  decisions  of  various  courts 
that  have  determined  the  liability  of  an  in- 
surer under  a  flre  insurance  policy  contain- 
ing this  usual  explosion  clause,  where,  as  in 
the  case  at  bar,  a  hostile  flre  preceded  and 
caused  the  explosion  and  the  explosion  was 
an  incident  to  such  flre.  Supporting  the 
view  taken  in  the  Hyman  Case,  to  the  effect 
that  in  such  cases  the  insured  Is  entitled  to 
recover  his  entire  loss,  are  the  following  au- 
thorities: Transatlantic  Fire  Ins.  Co.  v.  Dor- 
sey,  56  Md.  70,  40  Am.  Rep.  403 ;  Washburn 
y.  Miami  Valley  Ins.  Co.  ((X  C.)  2  Flip.  664, 
2  Fed.  633;  Hall  v.  National  Fire  Ins.  Co., 
115  Tenn.  513,  92  S.  W.  402, 112  Am.  St  R^. 
870,  5  Ann.  Cas.  777,  and  note;   Wheeler  r. 
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Phenix  Ins.  CJo.,  203  N.  T,  283,  96  N.  E.  452, 
Ann.  Cas.  1913A,  1297,  and  note,  38  L.  B.  A. 
(N.  S.)  474  and  note;  Mitcbell  t.  Potomac 
Ins.  Co.,  183  U.  S.  42,  22  Sup.  Ct.-22,  46  L. 
Ed.  74;  Fire  Ass'n  of  Pbtladelpbia  v.  Evans- 
Tllle  Brewing  Ass'n  (Fla.)  75  South.  197.  In 
Transatlantic  Fire  Ins.  Co.  v.  Dorsey,  snpra. 
It  Is  said: 

"In  this  case,  the  exception  of  liability  for 
expIOBions  of  any  kind  is  certainly  very  broad 
and  comprehenaive ;  bat  that  exception  mast 
not  be  so  cnnstrued  as  to  defeat  the  main  and 
principal  object  of  the  insurance.  •  ♦  •  But 
where  a  fire  has  occurred,  and  is  in  projrresa,  the 
effects  of  which  are  covered  by  the  policy,  and 
an  explosion  takes  place  as  an  incident  or  resnlt 
thereof,  so  as  to  increase  the  loss,  whether  the 
whole  of  the  dama;;e  or  loss  thus  produced  can 
be  regarded  as  within  the  protection  of  the  in- 
snrance,  in  a  case  where  the  policy  contains  the 
exemption  from  liability  for  explosions,  has  been 
the  subject  of  some  diversity  of  judicial  opinion. 
"We  think,  however,  both  upon  reason  and  the 
established  rules  of  construction,  that  such  loss 
should  be  regarded  as  within  the  risk  assumed 
b^  the  insurers.  In  such  case,  the  fire  is  the 
direct  and  efficient  cause  of  the  loss,  and  the 
explosion  but  the  incident,  and  if  the  insurers 
intend  to  exclude  snch  liability,  they  moat  do  ao 
by  plain  and  unambiguous  terms." 

In  14  R.  C.  L.  1218,  {  398,  the  text  refer- 
ring to  clauses  In  fire  Insurance  policies  ex- 
empting the  Insurer  from  liability  in  case  of 
explosion.  It  is  said: 

"Under  a  provision  of  the  latter  character,  if 
the  fire  precedes  the  explosion,  and  the  explosion 
is  an  incident  thereto,  the  fire  is  the  direct  or 
proximate  cause  of  the  injury  by  the  explosion, 
and  the  insured  is  entitled  to  recover  for  his 
entire  loss." 

In  view  of  the  authorities  above  cited,  we 
are  of  the  opinion  that  the  rule  announced 
in  the  Hyman  Case  correctly  states  the  law 
applicable  in  the  instant  case,  and  that  un- 
der the  facts  disclosed  by  the  evidence  in 
this  case,  the^  plaintiffs  below  are  entitled  to 
recover,  under  the  terms  of  the  iralicy  sued 
on,  the  total  loss  occasioned  by  both  the  flre 
and  the  explosion. 

For  the  reasons  above  given,  and  adopting 
the  rule  announced  in  the  Hyman  Case,  the 
judgment  is  affirmed. 

Affirmed. 

HILL,  O.  J.,  and  BAILET,  J„  concnt. 


(M  Colo.  332) 

DB  ROSE  T.  PEOPLE.     (No.  8966.) 
(Supreme  Court  of  (k>lorado.    March  4,  1918.) 

1.  FoBOEBT    «=>9  —  What  Cowsiitutm  — 
"Fobob"— "Counterfeit." 

To  forge  or  counterfeit  an  instrument  is  to 
falsely  make  it. 

[Ed.  Note.— For  other  definMons,  see  Words 
and  Phrases,  First  and  Second  Series,  Coun- 
terfeit;  Forge.] 

2.  FOBOEBT    ®=59  —  What  ConsnTUTBS  — 

**r*ALSELY    MaKB." 

Rev.  St  1908,'  i  1704,  declaring  persms 
guilty  of  forgery  who  should  "falsely  make," 
alter,  forge,  or  counterfeit  a  request  for  a  pay- 
ment of  money,  etc,  is  inapplicable  to  a  padded 
railroad  time  roll  from  which  the  pay  roll  was 


made,  -fllnce  the  time  roll  itself  was  genuine,  al- 
though containinf  false  entries. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriesr  For- 
gery.] 

En  Banc'  Error  to  District  CJourt,  Lake 
County ;   Charles  Cavender,  Judge. 

Charles  De  Rose  was  convicted  of  forgery, 
and  brings  error.    Reversed. 

Hogan  dc  Bonner,  of  Leadville,  for  plaintiff 
in  error.  Fred  Parrar,  Atty.  Gen.,  and  Ralph 
E.  c.  Kerwin,  Asst  Atty.  Gen,  for  the  Peo- 
ple. 


GARRIGUES,  3.  CAarles  De  Rose  was 
convicted  of  forgery  in  the  court  below,  and 
sentenced  to  a  term  in  the  penitentiary. 

The  information  charged  that  he  felonious- 
ly and  falsely  made  and  forged  a  certain 
order,  warrant,  and  request  for  the  payment 
of  money  by  the  Denver  &  Rio  Grande  Rail- 
road Company,  to  wit,  a.  certain  rnilwny 
time  roll,  and  did  feloniously  utter,  publish, 
pass,  and  attempt  to  pass  as  true  and  gai- 
uine,  a  certain  false  order,  warrant,  and  re- 
quest for  the  payment  of  money  by  the  Den- 
ver &  Rio  Grande  Railroad  Company,  to  wit, 
a'  roadway  time  roll,  with  intent  to  damage 
and  defraud  the  company. 

On  motion  for  a  bill  of  particulars,  the 
prosecution  furnished  defendant  with  a  copy 
of  the  Instrument  alleged  to  have  been  forged 
and  uttered,  which  Is  a  time  sheet  or  rail- 
road time  roll  containing  the  names  of  men 
who  worked  on  the  Tennessee  Pass;  section; 
the  time  they  worked  and  rate  and  amount 
of  compensation  due  each  for  the  month  of 
December,  1915,  which  defendant,  as  section 
foreman,  made  and  certified  as  correct  and 
sent  in  to  the  roadmaster. 

The  evidence  shows  that  defendant  was 
section  boss  or  foreman  on  the  Tennessee 
Pass  section;  that  a  part  of  his  duties  was 
to  make  out  and  send,  in  the  time  roll  of  the 
men  who  were  working  for  him  on  the  sec- 
tion at  the  end  of  the  month:  thnt  he  "pad- 
ded" the  time  roll  for  the  month  of  December, 
1915,  by  crediting  Albert  De  Rose  with  more 
days  than  he  had  worked  during  that  month. 
The  customary  method  of  paying  section  men 
was  for  the  foreman  to  make  out  the  time 
roll  at  the  end  of  the  month,  certify  it  as 
correct,  and  send  it  to  the  ofllce  of  the  road- 
master,  where  it  was  checked  over,  counter 
signed,  and  sent  to  the  superintendent's  office 
as  the  basis  of  the  pay  roll.  The  time  roll, 
remains  in  the  superintendent's  office,  and 
the  pay  roll  is  made  up  from  it  and  sent  to 
the  treasurer's  office  in  Denver,  from  which 
office  the  pay  checks,  when  written,  are  sent 
to  the  men  whose  names  appear  on  the  roll. 
In  this  instance  the  fraud  was  discovered  in 
the  roadmaster's  office  before  the  pay  roll 
waa  made  up. 
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Ibe  court  Instrncted  fhe  Jury: 

"^)  Under  the  statQtea  of  ;CoIorado,  the 
fabrication  of  any  false  inatniment  with  Intent 
to  defrand,  or  the  attempt  to  pass  each  instm- 
ment  with  lilie  intent,  is  forgery,  even  though 
there  is  no  forged  indorsement  by  the  payee. 
The  crime  does  not  consist  in  accomplishing 
the  fraud,  but  in  attempting  it  by  prohibited 
means,  and,  if  you  s^iould  find  from  the  evi- 
dence that  Charles  De  Rose  placed  the  name 
of  Albert  De  Rose  upon  the  pay  roll  with  intent 
to  defraud  the  Denver  &  Rio  Grande  Railroad 
Company  out  of  pay  for  any  number  of  daya, 
you  will  find  him  guilty  of  forgery." 

The  statute  provides: 

"Every  person  who  shall  falsely  make,  alter, 
forge  or  counterfeit  •  •  •  any  order  or 
warrant  or  request  for  the  payment  of  money 

•  •  •  with  intent  to  damage  or  defraud  any 
person  or   persons,   body  politic  or  corporate 

*  *  *  ;  or  shall  utter,  publish,  pass,  or  at- 
tempt to  pass  aa  true  and  genuine,  or  cause  to 
be  uttered,  published,  passed,  or  attempted 
to  be  passed,  as  true  and  genuine,  any  of  the 
above  named  false,  altered,  forged  or  counter- 
feited matters  as  above  specified  and  described, 
knowing  the  same  to  be  false,  altered,  forged  or 
counterfeited, '  with  intent  to  prejudice,  damage 
or  defraud  any  person  or  persons,  body  politic 
or-  corporate  •  •  •  ;  every  person  so  of- 
fending, shall  be  deemed  guilty  of  forgery." 
(Rev.  St  1908,  f  1704). 

[1,2]  1.  This  writing  Is  what  It  purports  to 
be — a  true  and  genuine  instrument,  altliough 
it  contains  false  statements.  It  is  not  a 
false  paper,  and  the  execution  of  such  a  docu- 
ment does  not  constitute  forgery.  The  prose- 
cution faUed  to  distinguish  between  falsely 
making  an  instrument  and  making  a  false 
Instrument,  and  this  paper  was  not  falsely 
made  or  forged.  To  forge  or  counterfeit  an 
instrument  Is  to  falsely  make  it  The  term 
"falsely  make"  as  used  in  the  statute  refers 
to  the  paper  Itself  as  being  false,  and  not  to 
the  truth  or  falsity  of  its  statements.  The 
statute  referii  to  the  false  making  or  altering, 
and  not  to  the  tenor  of  the  writing  or  the 
facts  stated  therein.  A  false  statement  of 
t&ct  in  an  instrument  which  is  itself  gequine, 
by  which  another  person  is  deceived  and  de- 
frauded, is  not  forgery.  State  v.  Young,  46 
N.  H.  268,  88  Am.  Dec.  212;  Territory  v.  Guti- 
errez, 13  N.  M.  312,  84  Pac.  625,  6  L.  R.  A. 
(N.  S.)  8T5;  V.  9.  ▼.  Glasener  (D.  C.)  81  Fed. 
666.  So  in  this  case  defendant  when  he 
made  up  and  signed  the  time  roll,  did  not 
make  a  false  writing.  Hie  document  itself  is 
genuine,  and  the  fact  that  he  made  a  fftlse 
statement  in  the  writing  does  not  constitute 
the  crime  of  forgery. 

The  judgment  of  the  lower  court  It  re- 
rersed. 

Reversed.  , 

SCOTT,  J^  not  participating. 


(M  Colo.  3a) 

ROTOB  V.  ROTGB.    (No.  8922.) 
(Supreme  Coort  of  Colorado.    March  4,  1918.) 

1.  DiVOBCK  «s»217  — Tkkpobabt  Auvont  — 
Ijccbbask. 
The  amount  ordered  to  be  paid  as  temporary 
alimony  may  be  increased  to  meet  the  wife's 


'  needs  from  changed  drcamstances  because  of  « 

necessary  surgical  operation  with  its  expenses. 

2.  DivoBCK  «s»287— ALncoRT— Afpe^It— MoD- 

iFicATioif  or  JuDousNT  —  Teohnicai,  Ba> 

BOB. 
For  technical  error  in  ordering,  by  way  of 
increase  of  temporary  alimony,  a  husband  to 
pay  ethers  their  claims  against  the  wife  for  sur- 
gical operation.  Instead  of  into  court  to  be  ap- 
plied by  her,  the  appellate  court  will  not  reTerse^ 
but  modify. 

En  Banc.  Error  to  District  Court,  El  Pa- 
so County;   W.  S.  Morris,  Judge. 

Suit  by  Grace  F.  Rotge  against  John  V. 
Rotge.  There  was  an  order  for  payment  by 
defendant  by  way  of  temporary  alimony,  and 
he  brings  error.    Modified  and  affirmed. 

M.  M.  Bums  and  Ira  Harris,  both  of  Col- 
orado  Springs,  and  Edward  C.  Stimson  and 
Page  M.  Brereton,  both  of  Denver,  for  plain- 
tiff in  error.  W.  D.  Lombard  and  James  A. 
Orr,  both  of  Colorado  Springs,  for  defendant 
in  error. 

WHITE,  J.  The  question  involved  grows 
out  of  a  divorce  proceeding,  wherein  the  de- 
fendant in  error  here  was  plaintiff  and  the 
plaintiff  in  error  was  defendant  Upon  ap- 
plication for  temporary  alimony,  etc.,  the 
court  entered  an  order  requiring  the  defend- 
ant to  pay  plaintiff  $125  per  month,  $100  as 
attorney  fees,  and  the  further  sum  of  $25 
as  court  costs,  "until  the  further  order  of  the 
court"  Thereafter  an  answer  was  filed  to 
the  complaint  for  divorce.  While  the  matter 
was  thus  pending,  and  approximately  six 
months  after  the  date  of  the  filing  of  the  an- 
swer, plaintiff  filed  a  petition  in  the  case, 
wherein  she  recited  the  order  aforesaid,  re- 
lating to  temporary  alimony,  etc.,  and  al- 
leged "that  at  the  time  of  the  granting  of 
said  order  it  was  understood  by  all  parties 
to  this  cause,  and  so  stated  upon  the  hearing 
for  such  order,  by  the  said  Judge  of  this 
court,  that  such  sum  was  allowed  with  the 
understanding  that  it  was  not  to  cover,  or. 
intended  by  the  court  to  cover,  unforeseen 
conditions  or  contingencies  that  might  arise 
whereby  the  plaintiff  might  undergo  ottier 
expense  necessary  and  required  to  be  paid, 
prior  to  the  tri&l  of  this  cause  and  final  de- 
termination thereof  in  this  court"  She  fur- 
ther alleged  that  jgubsequent  to  such  order, 
and  prior  to  the,  filing  of  the  instant  petition, 
it  became  necessary  for  plaintiff  to  undergo 
an  operation,  "and  for  that  purpose  [she] 
was  taken"  to  a  hospital  where  she  was  ot>- 
erated  on ;  tliat  the  necessary  expenses  Incur- 
red in  such  operation  were  $28.90  for  bospl- 
tal  fee  and  $160  fee  of  the  surgeon,  wlildi 
she  had  Incurred,  was  unable  to  pay,  and  now 
owed ;  that  the  aforesaid  temporary  alimony 
required  by  order  of  the  court  to  be  paid  by 
defendant  to  plaintiff  per  month  was  and  is 
"inadequate  and  insufficient  with  which  to 
take  care  of  the  extra  expense."  The  i>eti- 
tion  was  sworn  to,  and  ended  with  a  pray^ 
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Quit  the  conrt  nqnlre  the  defendant  to  fortb- 
wlth  pay  to  plaintiff,  or  to  the  hospital  dnd 
the  Borgeon,  the  aforesaid  soms.  No  answer 
or  affidavits  denying  the  facts  alleged  In  the 
petition  were  filed.  Upon  the  hearing  of  the 
petition,  it  was  conceded  by  oounsel  on  either 
side  that  the  surgeon  who  performed  the 
operation  had  sued  the  parties  to  this  suit 
before  a  Justice  of  the  peace  and  recovered 
Judgment  against  both  for  the  amount  of 
his  fee,  but  nothing  had  been  recovered  upon 
the  Judgment,  though  plaintiff  In  error  had 
been  garnished  as  being  Indebted  to  defend- 
ant in  error,  and  liad  answered  thereto^  ad- 
mitting his  Indebtedness  for  the  monthly  al- 
imony doe.  The  court  thereupon  found  the 
issues  upon  the  petition  in  favor  of  plain- 
tiff, and  that  the  expenses  of  the  operation 
and  hospital  bill  Incurred  were  an  unfore- 
seen contingency,  for  which  no  provision  bad 
been  made  by  the  court  and  that  the  bills 
were  Just,  and  that  Judgment  for  the  sur- 
geon's bill  had  been  rendered  in  the  justice 
court  against  both  the  parties  to  this  suit, 
and  ordered  that  plaintiff  in  error  herein  pay 
the  hospital  bill  and  said  Judgment,  and  that 
the  payment  of  said  amounts  should  in  no 
wise  be  deducted  from  or  in  any  way  affect 
the  temporary  alimony  required  by  prior  or- 
der of  the  court  to  be  paid  by  defendant  to 
plaintiff  each  montli. 

[1]  The  ordinary  rule  that,  where  in  a  di- 
vorce suit  temporary  alimony  has  beep 
awarded  the  wife  and  the  husband  duly  pays 
the  same,  he  will  not  be  liable  thereafter  for 
necessaries  subsequently  furnished  her  has 
no  application  to  the  facts  of  this  case.  It 
may  be  that  the  husband,  tn  the  instant  case, 
might  have  avoided  the  Judgment  against 
himself  in  the  Justice  court  by  making  the 
defense  now  suggested.  This  he  did  not  do, 
and  the  finding  is  that  a  Judgment  was  ren- 
dered therein  against  both  the  parties  hereto 
and  stands  unpaid.  While  it  is  the  debt  of 
the  husband,  it  is  likewise  the  debt  of  the 
wife,  and  the  substantial  effect  of  the  order 
is  that  the  husband  furnish  her  with  money 
to  pay  her  debt.  If  compliance  with  the  or- 
der Incidentally  satisfies  a  Judgment  against 
the  husband,  it  in  no  wise  affects  this  con- 
troversy. The  question  here  relates  to  the 
power  of  the  district  court,  where  the  divorce 
suit  is  pending,  to  increase  the  payments,  re- 
quired to  be  made  by  the  husband  during  the 
pendency  Of  the  suit,  to  meet  the  needs  of  the 
wife  which  have  arisen  because  of  changed 
conditions,  and  has  nothing  to  do  with  the 
rights  of  third  parties  as  against  the  hus- 
tMind. 

[2]  Defendant  further  contends  that  the 
order  is  invaUd,  for  the  reason  that  it  re- 
quires him  to  make  payments  to  persons  not 
parties  to  the  suit.  It  is  true  that  it  directs 
defendant  to  pay  the  hospital  bill  incurred 
by  plaintiff,  and  the  Judgment  in  favor  of  the 
■orgeon  for  his  services.    The  purpose  of  the 


proceeding  was  to  MUere  plaiBtlfl  of  the  ob- 
ligations in  question,  and,  if  it  was  tedmical- 
ly  an  error  to  order  defendant  to  pay  the 
same  directly,  instead  of  requiring  him  to 
pay  the  necessary  amount  into  the  court  to 
be  used  by  plaintiff  in  the  discharge  of  audi 
indebtedness,  it  may  be  corrected  here,  and 
a  reversal  of  the  Judgment  is  unnecessary. 
The  Judgment  is  accordingly  so  modified, 
and,  as  modified,  affirmed. 
Judgment  affirmed. 

SOOTT,  J.,  not  participating. 


(M  Colo.  326) 

FORKBE  V.  HOPKINS  et  aL    (No.  8942.) 
(Supreme  Court  of  Colorado.     March  4,  1918.) 
L  JuDOMKWT  ®=»720— Res  Judicata— Wateb 

Bights. 
A  decree  settling  the  appropriations  and 
priorities  of  the  respective  ditcxiee  to  the  use  of 
water  of  a  stream  for  irrigation,  rendered  in  an 
appropriate  proceeding  in  which  a  prior  ap'ee- 
ment  of  the  ditch  owners  settling  their  rights 
to  the  waters  was  introduced  in  evidence,  is  res 
jadicata  of  their  rights  in  suit  by  one  of  the 
ditch  owners  against  the  others  to  enjoin  viola- 
tion of  the  agreement. 

2.  JuDSMBNT  «s>287  —  Bntbt  —  ErnOT  -^ 

MiSTAKX. 

A  decree  as  entered,  even  if  different  from 
that  pronounced,  is  binding  till  corrected  by  ap- 
propriatie  proceeding. 

3.  OONTBACTS  «=s>108— VaUDITT— COMTRAVIN- 

TioN  OF  Laws. 
Any  private  contract,  the  effect  of  which  is 
to  abrogate  the  water  laws  and  deprive  the  wa- 
ter officials  of  their  legal  powers  and  duties  to 
enforce  the  judicial  water  decrees,  is  void. 

4.  JUDQMXNT  9s»501— COIXATXBAI,  ATTACK. 

If  a  decree  as  entered  be  contrary  to  the 
evidence  and  the  findings  of  the  referee  con- 
firmed and  accepted  by  the  court,  the  remedy 
is  by  approbate  objections  at  the  time,  and  it 
these  be  overruled,  by  appeal. 

En  Banc.  Error  to  District  Court,  Oar* 
field  County;   John  T.  Shumate,  Judge. 

Suit  by  Tillie  Forker  against  J.  W.  Hop- 
kins and  others.  Decree  for  defendants,  and 
plaintiff  brings  errm:.    Affirmed. 

Thomas  ▲.  Rucker,  of  Aspen,  and  J.  W. 
DolUson,  of  Olenwood  Springs,  for  plaintiff 
In  error.  Ed.  T.  Taylor  and  Oias.  W.  Tay- 
lor, both  of  Olenwood  Springs,  fOr  defend- 
ants in  error  Hopkins.  O.  W.  Darrow,  of 
Olenwood  Springs,  for  defendants  In  error 
Schlelscber. 

OARRIGUES,  J.    Tillie  Forker,  owner  of 

the  Forker  &  Gibson  ditch,  brought  this  dnlt 
against  defendants  in  error,  owners  of  the 
Landis  ditches  Nos.  1  and  2,  the  O.  E.  ditdi, 
and  the  Chapman  ditch.  From  the  com- 
plaint, to  which  a  demurrer  was  sustained.  It 
appears  that  in  1888  there  were  five  con- 
structed  ditches  diverting  water  for  irriga- 
tion from  Landis  creek,  a  stream  in  Garfield 
county  furnishing  but  a  small  quantity  of 
water,  to  wit:  Landis  ditches  Nos.  1  and  2, 
owned  by  Dollle  Landis ;  O.  K.  ditch,  owned 
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by  O.  A.  Kendall :  Forker  &  Gibson  ditch, 
owned  by  William  Forker  and  one  Gibson; 
and  the  Chapman  ditch,  owned  by  Frank 
Chapman.  These  are  the  only  ditches  on  the 
Stream,  and  they  are  alleged  to  have  appro- 
priated all  the  water.  May  12,  1888,  the  own- 
erg  of  the  several  ditches  entered  'into  the 
following  agreement  In  writing,  by  which 
Kendall  was  to  have  one-flfth  of  the  water 
of  the  creek  for  the  O.  K.  ditch,  and  the  oth- 
er ditches  the  remainder: 

"The  undersigned,  Wm.  Forker,  Frank  Chap- 
man, Mrs.  Dollie  Landis,  Mrs.  Tillie  Gibson,  and 
C.  A.  Kendall,  parties  of  the  first  part,  and  C. 
A.  Kendall,  party  of  the  second  part,  all  of 
Sprini'  Valley,  Garfield  county,  Colo.,  have  this 
the  12th  day  of  May,  A.  D.  1888,  agreed  upon 
and  made  the  following  settlement  of  their  con- 
flicting water  rights  and  priorities,  in  and  by 
these  presents  make,  acknowledge,  and  confirm 
the  following  conveyances  in  the  premises:  The 
said  parties  of  the  first  part  relinquish  and 
convey  unto  the  party  of  the  second  part,  his 
heirs  and  assigns,  one-fifth  of  the  entire  waters 
running  in  the  natural  water  course  of  what  is 
known  as  Landis  creek,  said  one-fifth  to  be  taken 
for  agricultural  or  other  purposes,  but  only  to 
be  taken  by  the  party  of  the  seoon'1  part  bp- 
tween  the  first  day  of  April  and  the  last  day  of 
September  of  each  and  every  year,  and  none  of 
said  waters  to  be  taken  by  party  of  the  second 
part  at  any  other  than  the  last-mentioned  time 
or  period  of  time.  The  party  of  the  second  part 
relinquishes  and  conveys  nnto  the  parties  of  the 
first  part,  their  Jieirs  and  assigns,  four-fifths  of 
the  waters  of  said  creek  during  the  period  last 
mentioned,  and  all  the  waters  of  said  creek 
during  the  balance  of  any  and  every  year;  that 
is  to  say,  between  the  first  day  of  October  of 
each  year  and  the  last  day  of  March  of  the  suc- 
ceeding year;  the  said  waters  to  be  used  for 
agricultural  or  other  purposes.  Whereas,  the 
several  parties  or  their  grantors  or  privies  in 
estate  have  heretofore  filed  in  the  omce  of  the 
clerk  of  said  county  their  several  statements  and 
plats  of  4]itch  or  water  claims,  claiming  the 
waters  of  said  creek  for  the  purposes  aforesaid, 
now  the  intent  and  object  of  tnis  conveyance  and 
grant  is  to  convey  to  the  several  parties  all  in- 
terests acquired  by  virtue  of  the  said  several 
statements  according  to  the  proportions  and  for 
the  purposes  herein  stated.  As  a  part  of  this 
contract  it  is  hereby  stipulated  that  a  disinter- 
ested person  shall  act  as  water  commissioner, 
whenever  his  services  are  required  by  either 
'party,  who  shall  superintend  the  making  and 
maintaining  the  headgates  that  may  be  required 
by  any  one  of  the  several,  parties,  and  shall  con- 
trol the  flow  of  water  therein  with  the  view  or 
for  the  purpose  of  carrying  out  the  intent  of 
this  instrument.  If  the  parties  cannot  agree 
upon  the  person  who  shall  act  as  such  commis- 
sioner, be  idiall  be  selected  by  arbitration,  as 
Srovided  by  law  or  the  agreement  of  the  parties, 
'his  covenant  shall  run  with  the  lands  of  the 
several  parties  hereto.  It  is  agreed  that  the 
said  commissioner  shall,  without  a  day's  delay, 
in  order  that  the  crops  for  the  present  year  may 
be  saved,  proceed  to  put  fn  the  several  head- 
gates  mentioned  and  perform  the  other  duties 
herein  prescribed." 

After  this  and  prior  to  October  9,  1889, 
William  Forker  sold  to  one  Graham,  and 
Frank  Chapman  sold  to  Fred  Chapman,  and 
on  this  date  Landis,  Kendall,  Graham,  Git>- 
son,  and  Fred  Chapman,  as  owners  of  the 
various  ditches,  each  filed  a  separate  petition 
in  the  district  court  asking  for  a  statutory 
adjudication  settling  the  appropriation  and 
IMriority  of  the  respectlye  ditches  to  the  use 


of  water  for  Irrigation,  none  of  which,  how- 
ever, made  any  reference  to  the  agreement 
The  court  referred  the  matter  to  a  referee 
to  take  testimony  and  submit  draft  of  find- 
ings and  a  decree.  The  agreemefit  hereinbe- 
fore mentioned  was  introduced  in  evidence 
and  the  claimants  each  testified  before  the 
referee  that  they  were  willing  to  abide  by 
the  agreement  and  desired  that  a  decree  be 
entered  in  accordance  therewltli.  The  find- 
ings of  the  referee,  among  other  things,  stat- 
ed that  by  the  written  agreement  of  the 
claimants  the  priorities  of  the  ditches  are 
equal,  and  in  the  distribution  of  the  water 
the  water  commissioner  should  divide  the 
water  of  the  creek  to  the  ditches  according- 
ly. The  findings  were  approved  and  confirm- 
ed in  all  respects  by  the  court  and  filed  in 
the  clerk's  ofiice  with  the  evidence.  Notwith- 
standing the  court  adopted  the  findings,  it 
signed  a  decree  which  was  ratered  of  record, 
giving  to  each  ditch  the  appropriation  and 
priority  to  which  it  was  entitled  under  the 
rule  of  priority,  irresiiective  of  the  contract, 
as  follows: 

Ditch  No.  32A— claimant,  DoIIie  Landis; 
name,  Landis  ditch  No.  1;  priority  No.  30A; 
date,  June  1,  1882;  amount,  1.6  cubic  feet  per 
second. 

Ditch  No.  32B— daimant,  Dollie  Landis: 
name,  Landis  ditdi  No.  2;  priority  No.  SOB; 
date,  June  1,  1882;  amount,  1.6  cubic  feet  per 
second. 

Ditch  No.  72A— claimant,  Clark  A.  Kendall: 
name,  O.  K.  ditch;  priority  No.  91A;  date. 
May  15,  1884;  amount,  1.2  cubic  feet  per  sec- 
ond. 

Ditch  No.  85A— claimants,  Forker  and  Gibson; 
name,  Forker  &  Gibson  ditch;  priority  No. 
117A;  date,  April  30,  1885;  amount,  1.5  cubic 
feet  per  second. 

Ditch  No.  103A— claimant,  Fred  Chapman; 
name,  Chapman  ditch;  priority  No.  143;  date, 
April  25,  1886;  amount,  2  cubic  feet  per  sec- 
ond. 

After  the  decree  was  entered,  Tillie  Forker 
became  the  sole  owner  of  the  Forker  &  Gib- 
son ditch,  water  rights,  and  lands  thereun- 
der, and  defendants  in  error  acquired  by  pur- 
chase the  other  ditches,  water  rights,  and 
lands  thereunder.  The  complaint  alleges 
that  each  and  all  of  said  defendants  had.  at 
the  time  they  acquired  title  to  their  lands 
ind  their  ditches  and  their  right  to  the  use 
of  water  from  t^anUls  creek,  complete  notice 
and  knowledge  of  the  existence  of  said  con- 
tract, and  the  terms  and  conditions  thereof, 
and  that  their  grantors  had  at  aU  times  ac- 
quiesced therein,  and  divided  the  waters  of 
the  creek  in  accordance  with  the  terms  of 
the  contract;  that  in  1914  defendants  vio- 
lated the  agreement  and  took  all  the  waters 
of  the  stream  in  times  of  scarcity;  but  no- 
where is  it  alleged  that  they  violated  the 
terms  of  the  decree.  The  complaint  prays 
for  an  injunction  restraining  defendants 
from  interfering  with  plaintiffs  use  of  the 
water  of  the  creek  as  provided  by  the  con- 
tract; that  the  contract  be  declared  in  full 
force  and  binding  upon  the  parties  to  the 
action;   and  for  damages  and  costs. 
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[1, 2]  L  The  posttlon  of  plaintiff  seems  to 
be  ti>at  the  yalldlty  of  tbe  contract  and  not 
the  validity  at  the  decree  Is  involved;  that 
It  was  the  duty  of  the  conit  in  the  adjudica- 
tion proceeding  to  enter  a  decree  settling  tbe 
appn^riatlons  of  the  ditches  according  to  the 
inloritles,  Just  as  was  done,  and  leave  the 
parties  to  adjust  their  rights  among  them- 
selves under  the  prior  agreement,  and,  tf 
tliey  could  not  do  so,  that  an  action  might 
be  brought  to  enforce  the  agreement,  notwith- 
standing the  decree. 

No  doubt  there  Is  a  conflict  between  the 
agreement,  the  findings,  and  the  decree,  and 
the  question  In  this  suit  is.  Which  shall 
prevail?  Which  shall  the  water  commission- 
er recognize  In  the  distribution  of  the  water 
to  the  ditches,  the  agreement  and  findings 
or  the  decree?  While  It  is  true  the  adjudi- 
cation conferred  or  created  no  new  rights 
upon  the  parties,  still  the  decree  la  the  final 
Judgment  pronounced  by  the  court  in  the 
system  of  procedure  enacted  for  the  express 
purpose  of  determining  and  settling  the  ap- 
propriations and  priorities  of  the  various 
ditches  on  the  stream,  and  It  is  res  Judicata 
as  to  the  matters  therein  adjudicated  and 
settled.  It  Is  doubtful  whether  the  files  in  the 
clerk's  ofllce  containing  the  evidence  and  find- 
ings ot  the  referee  could  be  admitted  in  ev- 
idence in  this  case  for  the  purpose  of  im- 
peaching, varying,  or  avoiding  the  force  and 
effect  of  the  decree.  If  the  decree  entered  is 
different  from  the  decree  pronounced,  there  Is 
an  appropriate  way  by  which  it  may  be  made 
to  s];>eak  tbe  truth;  in  this  proceeding  we 
are  bound  by  the  decree  as  entered. 

Id  Bates  t.  Hall,  44  Cola  at  page  367,  98 
Pac.  6,  it  is  said: 

"The  general  statutory  decree  was  required  to 
be  entered  in  the  judgment  book  of  the  court 
As  thus  spread  on  the  records  it  Is  the  beat 
evidence  of  what  was  adjudicated  in  that  pro- 
ceeding. If  it  is  different  from  tbe  decree  as 
reported  by  the  referee,  the  presumption  is  the 
latter  was  modified  by  the  court  after  the  re- 
port was  filed  and  before  the  entry  was  made. 
Upon  the  showing  in  this  record,  it  is  doubtful 
if  Exhibit  A  wag  sufficiently  identified  to  jus- 
tify its  admissiou  as  evidence  at  all.  If,  as 
claimed  by  respondents,  it  bad  been  altered,  the 
court  should  not  have  admitted  it.  If  the  decree 
as  entered  is  different  from  tbe  decree  as  actual- 
ly pronounced,  those  making  such  contention 
riiould  mak6  the  entry  speak  the  truth.  Until 
it  is  so  corrected,  it  is  binding  on  all  the  par- 
ties and  prevails  over  the  exhibit,  even  though 
the  latter  contains  what  the  court  decided." 


[t,  4].  Our  Oonstitntion  provides  Oiat  the 
water  ot  every  natural  stream  wltliin  tbe 
state  ia  the  property  of  the  public,  that  is, 
of  the  people  of  the  state,  and  it  is  dedi- 
cated to  their  use  in  that  Instrument.  The 
state,  through  the  Legislature,  has  establish- 
ed a  system  of  procedure  by  which  the  vol- 
ume and  priority  of  ditches  on  the  streams 
may  be  Judidally  determined  and  decrees 
entered  accordingly.  It  also  provides  for  the 
policing  of  the  streams  and  the  distribution 
of  the  water  to  the  ditches  entitled  thereto 
by  statutory  officers  appointed  by  the  Gov- 
ernor for  that  purpose,  who  must  distribute 
the  water  according  to  the  decrees.  Any 
private  contract,  the  effect  of  which  is  to  ab- 
rogate these  laws  and  deprive  the  water  offi- 
cials of  their  legal  powers  and  duties  to  en- 
force the  Judicial  water  decrees,  must  of  ne- 
cessity be  void.  These  Irrigation  decrees  de- 
fine the  rights  of  the  ditches  to  divert  wa- 
ter from  the  streams  and  become  the  law  of 
distribution  to  be  followed  by  the  police 
officers  in  times  of  scarcity,  when  it  is  neces- 
sary to  police  the  stream.  In  the  case  at  bar, 
the  decree  is  pleaded  and  an  attempt  made  to 
avoid  its  enforcement  by  showing  that  Itb 
terms  are  not  In  accordance  with  the  evi 
dence  and  the  findings  of  the  referee  which 
were  adopted  by  the  court.  If  it  be  true  thac 
the  decree  entered  by  the  court  is  contrarj 
to  the  evidence  and  the  findings  of  the  ref- 
eree confirmed  and  accepted  by  the  court,  Ui6 
time  to  correct  such  error  was  then  and  there, 
and  in  the  manner  provided  by  law.  Appro- 
priate objections  should  have  been  made  to 
the  proposed  decree,  and,  if- overruled,  the 
complaining  parties  had  their  remedy  by  ap- 
peal to  this  court,  where  any  alleged  wrong, 
mistake,  or  error  could  have  been  reviewed. 
Tbe  decree  was  signed  and  entered  in  1800, 
and  has, since  been  a  matter  of  public  rec- 
ord. Any  interested  party  could  ask,  and 
tbe  water  officials  would  be  bound  to  distrib- 
ute, the  water  in  accordance  with  its  terms, 
regardless  of  the  contract  or  agreement  en- 
tered Into  by  the  parties  prior  thereto  con- 
cerning the  distribution  of  the  water. 

The  judgment  of  the  lower  court  is  right 
and  will  be  affirmed. 

Afflrmeda 

SCOTT,  J.,  not  partidpatlns, 
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PAINESVTLtB  NAT.  BANK  OP  PAINES- 

VIIXBJ,  OHIO,  ▼.  HANNAN  et  aL 

(Na  8721.) 

(Saprem*  Conrt  «f  Colorado.    March  4,  1018.) 

1.  Cabbiebs  «=»58— Pledok  or  Bnx  of  Lad- 
INQ— Title. 

When  a  bank  in  good  faith  makes  advances, 
whether  as  a  purchaser  or  lender,  and  receives 
a  bill  of  lading  as  secarity,  it  has  a  claim  upon 
the  property  covered  by  the  bill  of  lading,  which 
is  good  as  against  the  claim  of  a  creditor  of  the 
shipper. 

2.  Appeal  and  Bbbob  «=»173(6)  —  QinsnoN 
Not  Raised  Below. 

Where  defendants  did  not  plead  the  'statute 
of  frauds  as  a  defense  in  the  lower  court,  it 
could  not  be  invoked  for  the  first  time  in  the 
Supreme  Court. 
8.  Attachment  «=»377— Wbohqful  Attaoh- 

UBNT— EXEIIFX,ABT   DAUAOES. 

In  action  for  damages  for  sale  of  plaintilFB 
property  under  attachment  against  another, 
exemplary  damages  are  not  recoverable. 

Bb  Bama  Brror  to  District  Conrt,  City 
and  County  of  Denver;  H.  P.  Bnrke,  Judge. 

Action  by  the  Palnesville  National  Bank  at 
PalnesvlUe,  Ohio,  against  George  B.  Hannan 
and  another.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Beversed  and  re- 
manded. 

Dana  &  Bloont  and  Rldiard  A.  Smith,  all 
of  Denver,  for  plaintiff  In  error.  Grant  L. 
Hudson,  of  Denver,  for  defendants  In  error. 

BAILBT,  J.  nils  suit  Is  to  recover  dam- 
ages on  account  of  the  sale  by  Nisbet,  as 
Aerifl,  of  an  automobile  and  equipment  pur- 
suant: to  a  levy  of  a  writ  of  attaclunait  Is- 
sued in  a  suit'  wherein  Hannan,  the  other 
defendant  herein,  was  plaintiff,  against  the 
Vulcan  Manufacturing  Company,  of  Ohla  At 
the  conclusion  of  testimony  of  plaintiff,  de- 
fendants moved  a  non-suit  The  motion  was 
allowed  and  the  cause  dismissed.  Plaintiff 
brings  the  proceedings  here  for  review  on 
error.  In  the  opinion  the  parties  will  be  des- 
ignated as  In  the  trial  court 

The  essential  facts  are  that  Hannan,  a 
dealer  In  automobiles  In  Denver,  was  a  cred- 
itor ol  the  Vulcan  Manufacturing  Company 
of  Palnesville,  Ohio,  In  the  sum  of  $250,  and 
while  that  company  was  so  Indebted  to  him 
he  placed  an  order  with  it  for  the  machine 
which  he  later  seized  under  attachment 
Prior  to  the  receipt  of  his  order  that  com- 
pany had  shipped  the  car  in  dispute  to  Chi- 
cago, consigned  to  the  plaintiff  bank,  sub- 
ject to  the  order  of  an  automobile  company 
of  that  dty.  A  draft,  payable  to  the  bank, 
was  attached  to  the  bill  of  lading,  but  the 
Chicago  firm  neither  paid  the  draft  nor  ac- 
cepted the  car.  Upon  receipt  of  the  order 
from  defendant  Hannan  the  car  was  re- 
conslgned  td  the  plaintiff  bank,  at  Denver, 
subject  to  the  order  of  Hannan,  with  draft 
against  him  payable  to  the  order  of  the 
bank.  When  the  automobile  reached  Denver 
Hannan  attached  it,  as  the  property  of  the 


Vulcan  company.  In  a  suit  wherein  be  was 
plaintiff  and  that  company  defendant  It 
was  later  sold  by  defendant  Nisbet,  as  sheiv 
iff,  despite  the  protest  and  claim  of  plaintiff, 
asserted  from  the  time  of  the  attachment 
levy,  upon  a  Judgment  obtained  in  the  aN 
tachment  suit 

There  is  nothing  in  the  record  before  ns  to 
overcome  the  proofs  that  the  bank  received 
the  bill  of  lading  either  as  security  for  mon- 
ey advanced  to  the  Vulcan  oompafay,  or  In 
an  outright  purchase  of  the  automobile.  The 
only  question  is  whether  the  bank  may  be 
regarded  as  the  owner  of  the  property  cover- 
ed by  the  bill  of  lading  at  the  time  It  was 
seized  under  atta<diment.  The  method  fol- 
lowed by  the  Vulcan  company  and  the  bank 
Is  of  common  use  in  transactions  of  this  char- 
acter. The  status  of  parties  who  advance 
money  upon  bills  of  lading  as  security,  or  for 
the  purchase  of  the  property,  has  been  fre- 
quently before  the  courta  In  Schmidt  t. 
Bank,  10  Colo.  App.  261,  60  Pac.  733,  In 
speaking  of  the  rights  of  the  holders  of  bills 
of  lading  as  collateral,  as  against  a  creditor 
who  attempts  to  stc^  the  goods  in  transitu, 
the  court  at  page  262  (60  Pac.  734)  said : 

"It  is  therefore  true  that  as  betjween  a  bona 
fide  transferee  for  value  of  a  bill  of  lading  and 
a  creditor  who  seeks  to  stop  the  goods  in  transit, 
the  equity  of  the  transferee  must  prevail." 

One  of  the  authorities  cited  In  that  opinion 
is  Means  v.  Bank  of  Randall,  146  U.  S.  620. 
13  Sup.  Ct  186,  36  L.  Ed.  1107.  In  that  case 
the  bank  advanced  money  to  buy  cattle, 
which  were  shipped  to  defendants.  The  bill 
of  lading  was  given  to  the  bank  as  security. 
Defendants  sold  the  cattle  and  applied  the 
proceeds  upon  an  old  account  between  them- 
selves and  the  shippers  of  the  cattle.  In 
discussing  the  rights  of  the  bank  under  such 
drcumstances  it  was  said  at  page  627  (13 
Sup.  Ct  188): 

"When  the  bill  of  lading  was  transferred  and 
delivered  as  collateral  security,  the  rights  of 
the  pledgee  under  it  were  the  same  as  those  of 
an  actual  purchaser,  so  far  as  the  exercise  of 
those  rights  was  necessary  to  protect  the  hold- 
er. *  *  *  A  bank  which  makes  advances 
on  a  hill  of  lading  has  a  lien  to  the  extent  of 
the  advances,  on  the  property  in  the  hands  of 
the  consignee,  and  can  recover  from  him  the 
proceeds  of  the  property  consigned,  even  though 
the  consignor  be  indebted  to  the  consignee  on 
general  account;  and  the  consignee  cannot  ap- 
propriate the  property  or  its  proceeds  to  hia 
own  use  in  payment  of  a  prior  debt" 

That  the  delivery  of  a  bill  of  lading  is  a 
symbolic  delivery  of  the  goods  was  affirmed 
in  Merchants'  Exchange  Bank  v.  M'Graw,  76 
Fed.  930,  where,  at  page  933,  22  O.  &  A. 
622,  at  page  625,  numerous  authorities  are 
cited  in  support  of  the  following: 

"There  are  numerous  auQiorities  which,  in 
substance,  declare  that  the  delivery,  by  an  owner 
of  goods,  of  a  common  carrier's  receipt  for  them, 
as  security  for  an  advance  of  money  with  the 
intention  to  transfer  the  property  in  the  goods, 
is  a  symbolic  delivery  of  them,  and  vests  in  the 
person  mailing  the  advance  a  special  property 
m  the  goods,  sufficient  to  enable  him  to  mainfjiin 
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Teplevin  or  trorer,  or  other  aedon  at  law, 
against  another  who  attadae  them  apon  a  writ 
against  the  general  owner." 

In  First  National  Bonk  t.  Ht  Pleasant 
MUUng  Co.,  103  Iowa,  618,  72  N.  W.  689,  the 
bank  claimed  an  Interest  In  two  cars  of  wheat 
by  Tlrtae  of  a  bill  of  ladlngr-  Defendant 
claimed  tbe  wheat  under, a  writ  of  attach- 
m«it    Hie  coart  held : 

"BUIs  of  lading  represent  property,  and,  when 
Indorsed  or  assigned,  operate  as  a  symbolical 
delivery  to  the  indorsee  or  assignee  of  the  prop- 
erty covered  thereby.  •  »  •  The  question 
here  presented  is  not  whether  the  Indorsee  takes 
the  bill  of  lading  free  from  equities  or  defenses 
in  the  hands  of  the  original  holder,  but  whether 
be  has  a  better  title  to  the  grain  than  an  at- 
taching creditor  of  the  indoreer.  If  A.  should 
pnrchase  a  horse  from  B.  and  secure  the  deliv- 
ery  thereof  upon  a  promise  to  pay  for  the  same 
at  some  future  time,  he  certainly  has  better  title 
than  C,  who  attaches  the  horse  as  the  property 
of  B.  after  the  delivery  to  A.  So  when  the 
plaintiff  in  this  case  cashed  the  draft,  and  took 
the  assignment  of  the  bill  of  lading  from  the 
Commisfflon  Company,  it  secured  a  better  title 
than  the  Milling  Company,  which  attached  the 
grain  while  in  transit;  and  the  fact  that,  when 
the  grain  was  attached,  it  had  not  been  called 
upon  to  make  any  direct  advances  to  the  Com- 
mission Company,  is  not,  in  itscU,  of  controlling 
importance.  *  *  *  If  the  bank  had  simply 
nndertaken  the  collection  of  the  purchase  pnce 
as  agent  of  the  Commission  Company,  then  tbe 
title  to  the  grain  remained  in  the  latter  com- 
pany, and  it  was  subject  to  attachment  until 
delivered  to  and  paid  for  by  the  Roller  Mills. 
But  if  the  bank  purchased  the  draft,  and  ac- 
cepted the  bUls  of  lading  as  collateral  security, 
or  it  it  purchased  the  grain  outright,  and  accept- 
ed the  bills  of  lading  as  evidence  of  this  pur- 
chase, or  if,  in  consideration  of  the  indorsement 
and  delivery  of  the  bills  of  lading,  it  made  or 
agreed  to  make  certain  definite  future  advances, 
it  acquired  a  title  to  the  groin  which  could  not 
be  defeated  by  a  subsequent  attachment." 

[1]  When  a  bank  In  good  faith  makes  ad- 
vances, whether  as  a  purchaser  or  lender, 
and  receives  a  bill  of  lading  as  security,  It 
has  a  claim  upon  the  property  covered  by  the 
bm  of  lading  which  Is  good  as  against  the 
claim  of  a  creditor  of  the  shipper.  No  au- 
thorities have  been,  or  can  be,  dted  which 
controvert  this  proposition. 

[2]  Defendants,  however,  rely  upon  section 
266^  R.  S.  1908,  of  the  statute  of  frauds  of 
this  state,  and  insist  that  under  it  the  sale 
of  the  automobile  to  the  bank  was  void, 
for  the  reason  that  It  was  not  followed  by 
an  immediate  delivery  and  an  actual  and 
continuous  change  of  possession.  Defend- 
ants did  not  plead  the  statute  in  the  lower 
court,  and  even  if  properly  pleaded  it  would 
bave  beoi  a  good  defense,  a  question  we  do 
not  decide,  it  cannot  be  invoked  for  the  first 
time  In  this  coart  on  review.  Benjamin  v. 
Mattler,  3  Colo.  App.  234,  32  Pac.  837 ;  Ty- 
non  V.  Despain,  22  Colo.  240,  43  Pac.  1039; 
Hamlll  V.  Hall,  4  Colo.  App.  290,  35  Pac.  927; 
Hunt  T.  Hayt,  10  Oolo.  281,  15  Pac  410. 
Upon  tbe  question  of  the  statute  of  frauds  as 
a  defotse  in  cases  of  this  character,  see  Cai? 
V.  Wmiamsy  47  Colo.  256,  107  Pa&  219,  135 
Am.  St.  Rep.  2}9. 


[S]  Neither  the  pleadings  nor  the  facta 
warranted  the  Introdnctioa  ctf  testimony  aa 
to  the  expenses  plaintiff  Incurred  In  the  pros- 
ecntlon  of  this  suit.  Such  expense  Is  not  a 
proper  element  of  damage  under  the  facts  of 
this  case.  Tbe  action  \a  not  one  in  which  ex- 
emplary damages  are  recoverable. 

The  Judgment  of  the  lower  court  is  revers- 
ed and  the  cause  remanded,  with  leave  to 
the  parties  to  amend  their  pleadings  if  so 
advised  and  for  further  proceeding  In  con- 
formity with  the  views  herein  expressed. 

SCOTT,  J.,  not  participating. 


(64  Oolo.  345) 
BUimELL  V.  HOLMES  et  at    (No.  8892.) 
(Supreme  Court  of  Colorado.    March  4,  1918.) 

1.  JunaMBm*  «=>ia9  —  VAOATino  —  Dibcbz- 

TION. 

Setting  aside  a  Judgment  and  allowing  an 
answer  to  the  merits  under  Code  Civ.  Proc.  | 
81,  authorizing  such  action  within  a  year  where 
the  summons  has  not  been  personally  served, 
rests  within  the  trial  court's  sound  discretion. 

2.  Apfeai.  and  Erbob  4=>957(1)— Bbtikw  — 
DiBCBErnoK  of  Coubt  —  Yacatino  Judo- 

The  trial  eonrfs  action  on  a  motion  to  set 
aside  a  judgment  and  allow  an  answer  to  the 
merits  under  Code  Civ.  Proc.  i  81,  is  conclusive 
upon  appeal,  where  the  trial  court  has  not 
abused  its  discretion. 

3.  JUDOMENT   «s»162(2)— VAOATiiTa— BtnoKN 
OF  Paoor. 

A  defendant  seeking  to  have  a  judgment  set 
aside  and  to  be  allowed  to  answer  under  Code 
Civ.  Proc.  I  81,  has  the  burden  of  establishing 
his  right  to  sucn  relief. 

4.  Attobnbt  and  Client  4=>104  —  Attob- 
nkt's  Knowledge — Iupdtino  to  Client. 

Where  attorneys  were  employed  to  ascertain 
whether  there  were  suits  pending  affecting  title 
to  certain  land,  informanon  acquired  by  such 
attorneys  through  examining  the  court  records 
is  imputed  to  uie  client. 

5.  Judouxmt   4=>138(2)— Vacatino— Disobb- 

TION. 

Refusal  to  vacate  a  judgment  quieting  title 
and  allow  an  answer  to  the  merits  under  Code 
Civ.  Proa  f  81,  authorizing  such  action  within 
a  year  where  personal  service  has  not  been 
made,  held  not  an  abuse  of  the  discretion,  where 
there  was  evidence  indicating  that  defendant 
both  personally  and  through  his  attorneys  had 
notice  of  the  proceeding  prior  to  judgment. 

Error  to  District  Court,  Yuma  County;  H. 
P.  Burke,  Judge. 

Action  to  quiet  title  by  Sadie  I.  Holmes 
and  W.  D.  McGhmls  against  George  B.  Bun- 
nell. From  an  order  denying  a  motion  to  set 
aside  a  default  Judgment,  the  defendant 
brings  error.     Affirmed. 

M.  M.  Bulkeley,  of  Wray,  and  Mahln  &  Ma- 
hln,  of  Smith  Center,  Kan.,  for  plalntiS  in 
error.  John  F.  Mall,  of  Denver,  for  defend- 
ants in  error. 

ALLEN,  3.  On  March  6, 1915,  Holmes  and 
McGlnnis,  plaintiffs  below,  commenced  an  ac- 
tion against  Bimnell,  defendant  below,  to 
quiet  title  to  certain  reel  estate.      Bunnell  was 
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a  nonrecddent,  and  service  was  bad  upon 
him  by  publication.  The  last  publication  of 
smmDons  was  upon  May  27,  1916k  The  de- 
fault of  the  defendant  was  entered  oil  Octo- 
ber 16,  1915,  which  was  over  three  months 
after  It  could  have  been  entered.  On  the 
same  day  a  hearing  was  had,  and  Judgment 
given  for  plaintiffs.  On  November  1,  1915, 
the  defendant  filed  a  motion  to  set  aside  the 
default  judgment  On  April  27,  1916,  upon  a 
hearing  at  which  lx>th  parties  appeared,  the 
motion  was  overruled.  Defendant  brings 
the  case  here  for  review. 

[1,  2]  The  granting  or  denying  of  a  mo- 
tion to  set  aside  a  judgment  and  to  allow  an- 
swer to  the  merits  under  section  81,  Revised 
Code  1908,  relied  on  by  defendant,  is  discre- 
tionary with  the  trial  court.  Fullen  v.  Wun- 
derlich,  54  Colo.  349.  .351,  130  Pac.  1007.  The 
trial  court's  conclusion  on  such  motion.  In 
the  absence  of  an  abuse  of  discretion,  is  con- 
clusive upon  this  court.  Wallace  v.  Eeitler, 
62  Colo.  620.  622.  123  Pac.  954. 

The  question  presented  upon  this  review  Is 
whether  the  trial  court  abused  its  discretion 
in  refusing  to  vacate  the  default  judgment, 
upon  the  showing  made  by  the  affidavits  at- 
tached to  the  defendant's  motion  and  the  tes- 
timony taken  at  the  last-mentioned  hearing. 

[3-5]  The  burden  was  on  the  defendant  to 
show  everything  that  would  entitle  him  to  a 
vacation  of  the  judgment  in  the  exerdse  of 
sound  discretion  by  the  court  Fullen  v. 
Wunderlich,  supra.  The  defendant  states  in 
his  alfldavlt  that  he  had  no  knowledge  or  no- 
tice of  the  pendency  of  this  action  until  Oc- 
tober 20,  1915.  The  plaintiffs,  on  the  other 
hand,  introduced  evidence  tending  to  show 
that  the  defendant  bad  actual  notice  of  the 
pendency  of  this  action  for  more  than  three 
months  prior  to  the  time  his  default  was 
entered.  The  question  whether  the  defend- 
ant had  actual  knowledge  of  the  pendency 
of  the  action  in  time  to  have  appeared  and 
answered  before  default  was  entered  was  one 
of  fact  to  be  determined  by  the  court  upon 
the  evidence.  Parker  v.  Maslin,  85  Kan. 
130,  116  Pac.  227.  If  the  trial  court  was 
warranted  in  finding  that  the  defendant  did 
have  such  notice,  it  would  be  a  circumstance 
strongly  tending  to  justify  the  court  In  de- 
nying a  motion  to  vacate  the  judgment  As 
snld  in  the  I<^llen  Case,  supra: 

"The  defendant  could  have  known  all  about 
the  suit  and  miKht  be  attempting  to  take  advan- 
tage of  his  being  a  nonresident  in  order  to  delay 
its  ultimate  termination." 

See,  also,  Smith  t.  Collis,  42  Mont  S50, 
112  Pac.  1070.  Ann.  Caa.  1912A,  1158. 

The  defendant  In  his  affidavit  states  that 
about  the  Ist  of  June,  1916,  he  emjdoyed 
Mahln  &  Mahln,  attorneys,  to  ascertain 
whether  there  was  any  suit  affecting  the 
title  to  the  land  involved  in  this  action.  The 
evidence  discloses  that  F.  W.  Mahln,  of  the 
firm  of  Mahln  &  Matiln,  came  to  Wray,  Yuma 
county,  about  June  30,  1915,  and  while  there 
aslced  for  and   examined  fhe  ffies  in  this 


case  in  the  office  of  the  dlerk  of  the  district 
court  Mahln  must  have  known  at  that  time 
that  the  suit  was  pending,  and  he  grained  this 
knowledge  In  the  course  of  the  particular 
transaction  In  which  he  was  employed  by  the 
defendant  Under  these  circumstances  the 
knowledge  of  the  attorney  is  Imputed  to  the 
client  in  this  case  the  defendant  6  C.  J. 
638,  i  144. 

The  clerk  of  the  court  testified  that  the 
order  of  publication  and  affidavit  set  forth 
the  post  office  address  of  the  defendant  aa 
Smith  Center,  Kan.  It  is  admitted  that  thia 
address  is  correct.  The  clerk  testified  tliat 
he  sent  a  copy  of  the  summons  and  a  copy  of 
the  complaint  by  mail  to  the  defendant  at 
Smith  Center,  Kan.;  that  he  made  an  affl- 
oavlt  to  that  effect;  and  that  he  personally 
remembers  that  he  did  so  mall  the  copy  of 
summons  and  complaint;  also  that  it  was 
mailed  in  a  envelope  bearing  his  official  re- 
turn card,  and  that  it  never  came  back. 
The  clerk  further  testified  that  he  received 
a  letter  from  the  defendant's  attorneys  aa 
May  8,  1915.  and  In  answer  thereto  sent  them 
a  copy  of  the  complaint  in  this  case.  These 
are  additional  facts  tending  to  show  that 
both  the  defendant  and  his  attorneys  bad 
actual  notice  of  the  pendency  of  the  action. 
The  testimony  of  the  derk  is  not  contra- 
dicted. The  clerk's  affidavit,  to  which  he 
refers  in  his  testimony,  is  in  the  record,  and 
recites  that  he  mailed  a  copy  of  the  summons 
to  the  defendant  at  Smith  Center,  Kan.,  on 
April  28.  1915.  The  defendant  did  not  al- 
lege in  his  affidavit  tliat  he  did  not  receive 
a  copy  of  the  summons  or  copy  of  the  com- 
plaint mailed  to  him. 

The  defendant  attempted  to  meet  the  fore- 
going facts  by  showing  that  Mahln  by  mis- 
take Informed  him  that  no  suit  was  pending, 
and  that  the  mistake  was  due  to  Mabin's 
confusing  the  instant  case  with'  another  case 
that  had  also  been  pending.  The  trial  court 
was  not  bound  to  relieve  the  defendant  from 
the  consequences  of  negligence,  If  any  there 
was  in  this  connection,  on  the  part  of  his  at- 
torneys. 15  R.  C.  L.  711,  {  161.  Mahln,  oa 
behalf  of  the  defendant,  also  testified  that  he 
had  never  received  any  Response  to  a  letter 
that  his  firm  wrote  to  the  clerk  of  the  court 
in  May,  1915.  This  is  not  very  material, 
since  Mahln  came  to  the  clerk's  (Moe  with- 
in two  months  thereafter.  Mahln  also  tes- 
tified that  he  wrote  to  the  clerk  on  July  29, 
1915,  asking  if  any  suit  had  been  filed,  and 
that  no  reply  was  received.  The  derk,'  how- 
ever, testified  that  he  has  no  recollection  of 
having  received  the  letter.  As  said  In  Wal- 
lace V.  Heitler,  supra: 

"All  of  the  facts  were  before  the  trial  court 
and  it  is  not  the  province  of  a  review  court  b> 
overturn  the  findings  of  a  trial  court  upon  such 
matters,  unless  it  clearly  appears  that  an  arbi- 
trary and  unjustifiable  discretion  has  been  ezw- 
cised." 

Upon  a  full  consideration  of  all  the  facts 
that  were  in  evidence  before  the  trial  court. 
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we  cannot  Justly  find  tbat  the  court  abused 
Its  discretion  In  overruling  the  motion.  We 
are  of  opinion  that  no  sufficient  reason  Is 
shown  why  the  judgment  should  be  set  aside, 
and  It  Is  therefore  affirmed. 
Affirmed. 

HILL,  C.  J.,  and  BAILBT,  X,  ccmcur. 


(64  Colo.  834) 

MO  GRANDE  JUNCTION  RT.  CO.  v.  ORr 

CHARD  MESA  IRR.  DIST. 

(No.  8970.) 

(Supreme  Ourt  of  Colorado.    March  4,  1918.) 

1.  Mandamus    «=>114— Warrants    of    Xbbi- 
GATioN  District— Rkkedy  of  Holder. 

Where  warrant  of  an  irrij^atioD  district  is 
accepted  in  payment  of  its  debt,  the  warrant 
holder's  remedy,  if  there  are  no  funds  ^to  pay 
the  warrant  and  the  proper  officers  fail  to  cer- 
tify an  amount  sufficient  to  include  the  war- 
rant and  make  levy  therefor,  is  exclnsively  by 
mandamus  to  compel  such  action ;  and  the  war- 
rant holder  cannot  sue  to  recover  a  money  Judg- 
ment on  the  warrant. 

2.  Mandamus  ®=3ll4— Ierioatior  Distbiots 
— ^^VABBANT8— Collection. 

An  irrigation  district  warrant  chargeable 
to  general  funds  for  maintenance,  etc.,  is  upon 
a  special  fund  for  the  year's  maintenance,  etc., 
within  the  rule  making  mandamus  the  exclusive 
remedjr  for  collection  of  a  warrant  drawn  upon 
a  special  fund. 

8.  Appeal  and   ISrror  •=3843(4)— Re vikw— 
UNifECBSSABT  Matters  —  Ruuno  on  Db- 

WHttPgtt 

Under  Rev.  St  1908,  |  55,  requiring  com- 
plaint to  concisely  state  the  cause  of  action 
without  unnecessary  repetition,  and  section  84, 
requiring  technical  defects  in  pleading  to  be 
disregarded,  where  by  the  third  count  of  the 
complaint,  merely  continuing  the  allegations  of 
the  first  two  counts,  plaintiff  disclosed  it  had 
no  cause  of  action,  correctness  of  the  lower 
court's  ruling  in  sustaining  demurrer  to  the 
first  and  sprond  alleged  causes  of  action  would 
not  be  considered. 

Error  to  District  Ck>nrt,  Mesa  County; 
Thomas  J.  Black,  Judge. 

Action  by  the  Rio  Grande  Junction  Ball- 
way  Company  against  the  Orchard  Mesa  Ir- 
rigation District  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

K  N.  Clark  and  G.  A.  Luzford,  both  of 
Denver,  for  plaintiff  in  error.  Benjamin 
Griffith,  of  Denver,  for  defendant  In  error. 

HILL,  C  J.  The  plaintiff  In  error,  here- 
after called  the  plaintiff,  elected  to  stand 
upon  Its  second  amended  complaint  after  a 
demurrer  bad  been  sustained  thereto.  It 
contained  three  alleged  causes  of  action 
growing  out  of  the  same  transaction,  and 
which  entitled  It,  If  at  all,  to  but  one  Judg- 
ment The  flrst  count,  in  substance,  alleges 
tbat  the  defendant  Is  an  irrigation  district; 
that  in  November,  1909,  it  entered  into  a 
written  contract  with  the  plaintiff,  ratlfled 
Dy  its  electors  at  an  election  held  for  that 
purpose,  etc.,  whereby  the  plaintiff  agreed  to 
raise  Its  tracks  on  the  north  bank  of  Grand 
river  so  as  to  protect  them  from  damage  by 


reason  of  water  to  be  impounded  In  a  dam 
which  the  district  was  then  constructing; 
tbat  the  district  agreed  to  pay  plaintiff  the 
cost  of  this  work,  and  was  to  dei)osit  witb 
It  $35,000  to  be  applied  in  such  payment,  if 
that  amount  was  require<l ;  that  if  it  cost 
more  it  would  pay  the  additional  amount, 
eta;  that  the  district  deposited  the  $;t.'i.00O; 
that  the  work  was  done  as  agreed;  tbat  its 
total  cost  was  $43.73,3.77 ;  that  after  credit- 
ing the  $35,000,  there  was  a  balance  due  of 
$8,733.77;  that  plaintiff  made  out  an  Item- 
ized account  of  said  balance  due,  verlUed  and 
Sled  it  with  the  secretary  of  the  defendant ; 
that  said  claim  was  disallowed  by  the  board 
of  directors  of  said  district,  and  that  there  is 
due  the  plaintiff  said  sum  with  interest  from 
the  26th  of  November,  1011;  that  defendant 
has  at  all  times  neglected,  and  dues  now  neg- 
lect, to  make  the  necessary  levy  to  pay  or 
provide  for  the  payment  of  said  sunt,  and 
that  defendant  does  not  intend  to  provide 
any  funds  to  pay  the  balance  due.  Judg- 
ment is  prayed  for  the  amount  alleged  to 
be  due,  with  interest 

The  second  count  alleges  the  same  facts  as 
the  flrst  up  to  the  amount  due  it;  then  al- 
leges that  the  defendant  disputed  the  bal- 
ance due  and  entered  into  negotiations  for 
an  adjustment  of  the  sura  to  be  paid,  etc.; 
tbat  In  consequence  of  satd  n^otiations,  and 
on  or  about  November  27,  1011,  the  parties 
tucn  and.  there  agreed  that  the  plaintiff 
would  accept  $8,104.85  in  full  settlement  of 
all  that  was  due  under  said  contract:  that 
the  defendant  promised  to  pay  said  amount, 
and  by  Its  board  of  directors  did  audit  and 
allow  said  bill  for  the  sum  of  $8,104.85,  but 
that  defendant  has  neglected  and  does  neg- 
lect to  make  the  necessary  levy  to  pay  or 
provide  for  the  payment  of  said  sum;  that 
there  is  no  money  in  the  treasury  of  said 
district  with  which  to  pay  any  part  of  said 
sum ;  and  that  defendant  does  not  Intend  to 
provide  any  funds  to  pay  the  balance  due^ 
etc.  The  prayer  Is  for  Judgment  for  the 
amount  last  named,  etc. 

The  third  count  is  practically  the  same'  as 
the  first  and  second  up  to  and  including  the 
performance  of  the  contract  It  then  alleges: 
Tbat  plaintiff  filed  it?  claim  in  due  form 
with  the  secretary.  Tbat  thereafter,  and  in 
November,  1911,  the  claim  was  duly  audited 
and  allowed  by  the  board  of  directors  of  the 
defendant  district  in  the  sum  of  $8,104.85, 
and  tbat  on  January  2,  1912,  the  board  of 
directors  ordered  a  warrant  drawn  for  the 
payment -of  same;  that  on  January  4th  fol- 
lowing the  defendant  issued  and  delivered  to 
plaintiff  its  warrant  therefor,  the  material 
portion  of  which  reads: 

"Pay  to  the  Rio  Grande  Junction  Railway 
Company  or  bearer,  $8,104.85,  •  •  ♦.  For 
services  or  matprial  for  maintenance,  operation 
and  current  expense  of  said  district.  Charge 
same  to  general  fund  for  maintenance,"  etc. 

That  on  January  5th  following  the  plaln- 
i  tut  presoitedaaid  warrant  to  tbe  treasurer  of 
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the  district  for  paTment  That  there  were 
no  fonds  to  pay  said  warrant  That  Its  pay- 
ment was  refused,  and  It  was  registered  as 
follows : 

"Regristered.  Presented.  No  fands.  Jan.  S, 
1912.  This  warrant  draws  Interest  from  this 
date  at  6  per  cent  per  annum. 

"Benton  Canon,  Co..Treas." 

That  this  warrant  has  never  been  paid, 
and  is  still  doe.  That  under  and  by  virtue 
of  the  laws  pertaining  to  irrigation  districts, 
the  board  of  directors  Is  required  to  make  a 
levy  upon  the  land  Included  within  said  dis- 
trict at  a  certain  rate  per  acre  sufficient  to 
pay  off  delinquent  and  outstanding  warrants. 
Tlut  the  board  of  directors  of  defendant  has 
failed  and  neglected  to  make  any  such  levy, 
for  the  purpose  of  paying  this  warrant,  and 
does  now  neglect  and  refuse  to  make  any 
levy  to  pay  said  warrant  or  any  part  there- 
of. That  there  Is  now  due  the  plaintiff  there- 
on $8,104.85  with  Interest  The  prayer  is  for 
Judgment  for  this  amount. 

[1]  As  the  third  alleged  cause  of  action 
covers  the  entire  transaction.  It  should  be 
considered  first.  Were  we  disposed  to  t>e 
technical,  we  ooijld  afflrm-  the  court's  ruling 
thereon  by  calling  att8ntl<«  to  the  fact  that 
the  irrigation  district  act  does  not  require 
or  authorize  the  board  of  directors  of  a  dis- 
trict to  make  a  levy  to  pay  outstanding  wai> 
rants  or  any  levy  for  any  purpose.  The  pow- 
er to  make  levies  for  the  district  is  vested 
In  the  board  of  county  commissioners ;  hence 
the  neglect  or  refusal  of  the  district  board 
to  do  something  which  it  has  no  right  to  do 
falls  to  state  any  neglect  of  duty  on  its 
part.  We  do  not  care,  however,  to  dispose 
of  this  count  in  this  manner.  In  order  to 
consider  It  on  the  real  point  involved,  we 
will  assume  that  the  allegation  is  sufficient  to 
charge  neglect  upon  the  part  of  those  whose 
duty  It  was  to  certify  an  amount  sufficient  to 
Include  this  warrant,  as  well  as  a  failure 
upon  the  part  of  those  whose  duty  it  was 
to  make  the  levy  therefor.  With  these  as- 
sumptions included,  are  the  facta  suffldoit 
to  allow  the  plaintiff,  after  accepting  a  war- 
rant In  payment  of  its  debt,  to  thereafter  se- 
cure a  money  Judgment  upon  the  warrant? 
When  contested,  it  has  never  been  permitted 
upon  such  a  showing  as  to  county,  city,  or 
town  warrants  in  this  Jurisdiction,  but,  to 
the  contrary,  when  nothing  more  is  presented 
than  alleged  in  this  count,  mandamus  is 
held  to  be  the  exclusive  remedy.  Forbes  t. 
Grand  County,  23  Colo.  344,  47  Pac.  388; 
Gunnison  Coimty  y.  Sims,  81  Colt>.  488,  74 
Pac.  457;  City  Of  Denver  v.  National  Ex- 
diange  Bank,  84  Colo.  887,  82  Pac.  448; 
Olty  of  Denver  v.  Bottom  et  al.,  44  Colo.  308, 
98  Pac.  13;  Berkey  v.  County  Commissioners, 
48  Colo.  104,  110  Pac.  197,  20  Ann.  Cas.  1109; 
Beoiey  ▼.  Irwin,  6  Cola  App.  66,  8^  Paa  900 ; 
Grand  Obunty  r.  People^  16  Colo.  App.  215, 
64  Paa  07K. 

While  the  cases  dtad  apply  to  warrants  of 
oountlefl,  dtlea,  and  towns,  the  reasons  giv- 


ai  for  the  rule  make  It  appUcabiA  to  wai^ 
rants  of  irrigation  districts.  In  Forbes  r. 
Grand  County,  supra,  this  court  speaking 
through  Mr.  Justice  Goddard,  points  out  the 
legislation  pertaining  to  claims  atiaiiut  a 
county,  their  allowance,  payment  in  wamntsi 
registration  thereof,  the  levying  and  collec- 
tion of  taxes  for  their  payment,  the  paying 
of  same  in  the  order  of  their  registrati<Mi, 
etc.,  followed  with  the  conclusion  that  the 
bolder  baa  the  right  to  a  writ  of  mandamus 
to  compel  their  payment  out  of  the  funds 
levied  for  that  purpose,  and  in  certain  cases 
to  compel  a  levy  In  order  to  create  a  fund 
out  of  whldi  they  can  be  paid.  The  irriga- 
tion district  act  contains  somewhat  similar 
provisions,  including  a  clause  that  the  reve- 
nue laws  of  the  state  for  the  assessment, 
levying,  and  collection  of  taxes  on  real  es- 
tate for  county  purposes,  except  as  modified 
in  the  act,  shall  be  applicable.  This  act 
makes  It  the  duty  of  a  district  board  of  di- 
rectors, on  or  before  September  1st  of  eadi 
year,  to  determine  the  amount  at  money  re- 
quired to  meet  the  maintenance,  operating 
and  current  expenses  for  the  ensuing  year, 
and  to  certify  to  the  county  commisslonen 
said  amount  together  with  such  an  addition- 
al amount  as  may  be  necessary  to  meet  any 
deficiency  in  the  payment  of  said  exx>ense9 
theretofore  incurred.  Upon  the  receipt  of 
this  certificate,  the  county  commissioners 
are  required  to  make  a  levy  sufficient  not 
only  to  raise  the  amount  thus  certified,  but 
16  per  cent,  additional  to  cover  dellnqu«icy. 
It  will  thus  be  seen  that  a  complete  method 
is  provided  to  take  care  of  the  currait  ex- 
penses of  the  district  by  making  a  levy  suffi- 
cient therefor,  and  15  per  cent  additional; 
if  this  proves  inadequate,  the  act  provides 
that  the  board  at  Its  next  annual  meeting  for 
this  purpose  shall  include  such  additional 
amount  as  may  be  necessary  to  meet  any 
deficiency.  In  the  payment  of  said  expenses 
theretofore  incurred.  To  put  it  In  the  lan- 
guage of  Chief  Justice  Campbell,  in  Gunni- 
son County  V.   Sims,  supra: 

"This  method  of  payment  and  enforcement 
of  the  same  is  exclusive  except,  as  in  case  of 
county  warrants,  when  for  some  exceptional 
reason,  such  as  a  diversion  of  the  fund,  a  dif- 
ferent -protsednre  may  be  resorted  to." 

In  the  case  at  bar  no  such  exception  la 
pleaded,  but  to  the  contrary  the  neglect  of 
duty  presented  In  plaintiff's  brief  consists  in 
the  district  board's  failure  to  certify  an 
amount  sufficient  to  cover  this  warrant  and 
the  county  commissioner's  failure  to  make  the 
necessary  levy  therefor.  There  Is  no  allega- 
tion in  the  complaint  except  by  Inference  that 
the  district  board  neglected  its  duty  in  this 
respect,  but  if  either  board  has,  the  ruling 
In  the  cases  above  cited  is  to  the  ^ect  that 
plaintiff's  remedy  was  by  mandamus  to  com- 
pel them  to  perform  it 

[Z]  The  contention  that  the  warrant  waa 
upon  the  general  fund  of  the  district  and  for 
that  reason  the  cases  dted  are  not  appUca- 
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Me,  Is  not  wtH  taken.  Tbe  warrant  la  not 
upon  fnnda  not  otherwlae  appropriated,  but 
reads  ctaarfleeble  to  general  funds  for  main- 
tenance, etc.  In  Bberhart  t.  Canon,  as  treas- 
urer of  tbls  Irrigation  district,  61  O0I&  840^ 
1S7  Pac.  188,  this  court  beld  ttaat  the  mon- 
eys derived  from  tbe  levy  for  one  year  for 
maintenance,  operating,  and  current  ezi>ens- 
es  could  not  be  used  for  other  purposes,  or 
tor  tbe  payment  of  the  same  kind  of  ex- 
penses for  some  Other  year  until  all  of  those 
for  the  year  for  which  it  had  been  levied 
were  paid ;  also  that  the  levy  made  to  meet 
the  deficiency  In  the  payment  of  expenses 
theretofore  incurred  could  not  be  used  for 
other  purposes  until  tbe  deficiency  for  which 
It  was  created  had  been  paid.  This  ruling, 
In  a  sense,  is  to  the  effect  that  each  of  these 
funds  Is  a  special  fond,  to  the  extetat  at 
least  that  each  must  be  used  for  the  purpose 
for  which  it  was  created,  until  that  purpose 
is  accomplished,  and, that  as  to  this  general 
fond,  so-called,  it  must  be  applied  to  the 
payment  of  the  maintenance,  operating  and 
current  expenses  for  the  ensuing  year,  and 
none  other,  at  least  until  snch  expenses  for 
that  year  had  been  satisfled.  An  irrigation 
district  is  but  a  quasi  municipal  corporation, 
created  for  a  specific  purpose.  It  is  likewise 
only  anttaorized  to  procure  funds  by  taxation 
for  certain  purposes.  The  fund  upon  which 
this  warrant  was  drawn  was  of  that  class, 
and  brings  It  within  the  rule  recognized  by 
our  former  cases. 

[1]  By  a  supplemental  brief,  plaintiff  urg- 
es a  reversal  under  the  rule  that,  when  test- 
ed by  a  demurrer,  each  count  or  separate  al- 
leged cause  of  action  in  a  complaint  stands 
alone,  as  If  it  were  a  separate  complaint. 
For  this  reason  it  urges  that  If  the  first  or 
second  count  states  a  canse  of  action,  al- 
though omitting  to  state  all  of  the  facts  as 
contained  In  the  third  count  and  by  stating 
some  that  are  in  apparent  conflict  with  it, 
the  demurrer  should  have  been  overruled  as 
to  them.  We  appreciate  the  force  of  this 
rule  where  applicable,  but  the  cases  cited 
do  not  cover  a  state  of  facts  as  presented 
here,  which  disclose  that  if  the  allegations  In 
plaintlfTs  third  count  are  true,  it  could  not 
maintain  this  action  on  either  of  the  three 
counts.  The  third  count  contains  the  allega- 
tion that  it  accepted  and  had  registered  a 
warrant  for  the  debt  sued  on.  This  is  not 
diq^nted  In  either  the  first  or  tbe  second 
count  It  is  but  a  continuation  of  the  his- 
torj  of  the  transaction  between  the  parties, 
and  by  alleging  it  the  plaintiff  has  pleaded 
itself  out  of  court,  but  regardless  of  this  It 
now  asks  us  to  Ignore  this  allegation  for 
the  purpose  of  passing  upon  the  demurrer  to 
its  first  and  second  counts  concerning  the 
same  transaction.  Section  06,  Revised  Code 
1906,  says: 

'TThe  complaint  shall  contain:  *  *  *  A 
statement  of  the  facts  constituting  the  canse  of 


action,  in  ordinary  and  concise  languaga,  with- 
out unnecessary  repetition." 

In  Cripple  Creek  M.  Co.  ▼.  Brabant,  87 
Colo.  423,  425,  87  Pac.  794,  it  U  said: 

"As  sUtad  in  Spanlding  t.  Saltlel.  18  Colo.  86, 
88  [31  Pac.  486],  the  practice  of  pleading  a 
double  statement  of  the  case  so  as  to  meet  the 
exigencies  of  the  proofs  is  not,  as  a  general 
rule,  permitted  under  the  Code.  The  mle,  how- 
ever, is  not  absolutely  inflexible." 

The  foregoing  states  the  practice  in  this 
Jurisdiction.  It  is  questionable  if  the  facts 
disclosed  Justify  the  attempted  effort  to 
plead  three  causes  of  action  when  all  the 
facts  could  have  been  Included  in  one  simple 
statement  without  unnecessary  repetition, 
but  in  any  event,  when  the  record  is  consid- 
ered as  a  whole.  It  does  not  Justify  a  re- 
versal. 

Section  84,  Revised  Code  1908,  provides 
that: 

'The  court  shall  in  eveir  stage  of  an  action 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  shall  not  affect  the  sub- 
stantial rights  of  the  parties,  and  no  judgment 
shall  be  reversed  or  atfected  by  reason  of  such 
error  or  defect." 

The  plaintiff  having  disclosed  by  its  plead- 
ings that  In  no  event  would  it  be  entitled  to 
maintain  this  action,  it  would  be  but  a  waste 
of  time  to  pass  upon  its  contentions  concern- 
ing the  correctness  of  the  ruling  in  sustain- 
ing the  demurrer  to  its  first  and  second  al- 
leged causes  of  action. 

The  Judgment  is  afllrmed. 

Affirmed. 

BAILET  and  ALLEN,  JJ.,  ooncnr. 


(M  Colo.  149) 

PASSna   V.   INDUSTRIAL  COBOnSSION 

OF  COLORADO  et  al.     (No.  0294.) 
(Supreme  Court  of  Colorado.    March  4,  191&) 

1.  Hastes  ano  Bcbvant  «=a417(7)  —  Wobk- 
vkn's  Compensation— Conolusivenebs  of 

jAlWABD 

Under  Laws  1015,  c.  170,  i  83,  making 
workmen's  compensation  awards  reviewable 
only  as  to  quesnons  of  law,  an  award  is  coa- 
dosive  npon  all  matters  of  fact  properly  in  dis- 
pute, before  tbe  commission,  where  supported  by 
evidence  or  reasonable  inferences  to  be  drawn 
therefrom. 

2.  Masteb  and  Sxbvant  4s>417(1)  —  Wobk- 
hen'b  Cokpxnsation— Appbai> 

A    workmen's  compensation    hearing,    held 

gursuant  to  the  claimant's  application  for  a  re- 
earing,  at  which  the  commission  considered 
new,  as  well  as  old,  issues,  was  equivalent  to  a 
new  trial,  so  as  to  preclude  an  appeal  to  the 
district  court  prior  to  a  rehearing  application, 
in  view  of  Workmen's  Compensation  Act,  f  77, 
prohibiting  actions  to  set  aside  awards  until  aft- 
er a  rehearing  application  to  the  commission. 

En  Banc.  Error  to  District  Court,  City 
and  Count}'  of  Denver;  John  L  Mulllns, 
Judge. 

Workmen's  compensation  proceedings  by 
Pletro  Passlnl  against  the  American  Smelt- 
ing &  Refining  Company.  From  an  award  by 
the  Industrial  Commission,  the  claimant  ap- 
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pealed  to  the  district  court,  and  from  a  Judg- 
ment sustaining  a  demurrer  to  Ills  complaint, 
he  brings  error.    Affirmed. 

George  Allan  Smith,  of  Denver,  for  plain- 
tiff in  error.  Henry  A.  Dubbs  and  Henry  O. 
Vldal,  both  of  Denver,  for  defendant  In  er- 
ror American  Smelting  ft  Refining  Oo.  Les- 
lie K.  Hubbard,  Atty.  Gen.,  and  John  Lu 
Schwelgert,  Asst  Atty.  Gen.,  for  defendant 
in  error  Industrial  Commission. 

BAILEY,  J.  This  case  is  here  on  writ  of 
error*  to  review  a  Judgment  of  the  district 
court  sustaining  a  demurrer  to  the  com- 
plaint in  an  appeal  from  the  findings  of  the 
State  Industrial  Commission. 

The  claimant  was  injured  In  May,  1016,  by 
falling  from  a  platform.  From  the  time  of 
the  injury  until  the  hearing  before  the  Com- 
mission he  had  received  compensation  from, 
and  had  been  cared  for  and  received  medical 
attention  through  the  defendant,  the  Amer- 
ican Smelting  ft  Refining  Company,  in  whose 
employment  he  was  when  Injured.  On  De- 
cember 8th,  1016,  he  was  awarded  compensa- 
tion to  January  5th,  1917,  by  the  Commis- 
sion. At  that  time  his  injuries  were  found 
to  consist  of  a  bruised  shoulder,  and  trau- 
matic neurosis,  which  latter  was  held  to  be 
the  proximate  result  of  the  accident  On 
February  16th,  1017,  the  case  was  reopened 
by  the  Commission,  for  the  purpose  of  deter- 
mining the  extent  of  other  alleged  disabili- 
ties. The  defendant  company  denied  further 
liability,  but  expressed  willingness  to  pro- 
vide additional  treatment.  It  was  thereupon 
ordered  by  the  Commission  that  if  claimant 
wnuld  subject  hlmsen  to  medical  and  hos- 
pital treatment  be  should  be  awarded  com- 
pensatlou  from  and  after  January  5th,  1017. 
But  should  he  fall  and  refuse  to  avail  him- 
self -of  the  proposed  treatment,  that  the  origi- 
nal order,  denying  compensation  after  such 
date,  should  stand. 

On  April  7th,  1917.  he  filed  a  petition  for 
rehearing,  which  was  denied.  Un  May  lOtb 
he  filed  another  petition  for  rehearing,  which 
was  granted,  and  on  June  11th,  after  what 
was  to  all  Intents  and  purposes  a  primary  or 
original  trial,  the  Commission  set  aside  the 
February  award  and  affirmed  the  award  of 
December  8th.  Without  applying  for  a  new 
trial  he  brought  action  in  the  district  court, 
where  his  complaint  was  dismissed  on  de- 
murrer, and  the  findings  and  award  of  the 
Commission  sustained. 

[i  1  In  considering  questions'  arising  out  of 
the  sufficiency  of  the  evidence  which  supports 
the  award,  it  must  be  borne  in  mind  that  the 
court  is  expressly  bound  by  statute.  Sec- 
tion 83,  chapter  179,  Laws  1015,  is  as  fol- 
lows: 

"The  Commipsion  or  any  party  who  may  con- 
sider himself  aggricvecl  by  a  Judgment  entered 
npon  a  review  of  any  such  finding,  order  or 
award,  may  have  questions  of  law  only  review- 
ed   •••    by  the  supreme  court." 

This  court  may  consider  only  the  legal 
que£fti<m  of  whether  there  is  evidence  to  sup- 


port the  findings,  and  not  whether  the  G<Rn- 
mlssion  has  misconstrued  Its  probarive  ef- 
fect. The  award  is  oondusive  upon  all  mat^ 
ters  of  fact  properly  In  dispute  before  tb« 
Commission,  where  supported  by  evidence,  or 
reasonable  inference  to  be  drawn  therefrom. 
Paplnaw  v.  Grand  Trunk  Ry.  Co.,  180  Midi. 
441,  155  N.  W.  545 ;  Redfield  v.  Michigan  Ina 
Co.,  183  Mich.  633,  160  N.  W.  362 ;  WUUam 
Rahr  Co.  ▼.  Industrial  Com.  (Wis.)  163  N.  W. 
646;  In  re  Von  Ette,  223  Mass.  56,  111  N.  B. 
606,  U  B.  A.  1016D,  641 ;  Oniji  v.  Stadebaker 
Corp.  (Mich.)  163  N.  W.  23;  Honnold  on 
Woriimen's  Compensation,  |  242. 

[2]  So  far  as  the  merits  of  the  case  are 
concerned,  there  Is  nothing  in  the  record  up- 
on which  the  findings  of  the  Commission  may 
be  properly  set  aside:  It  appears,  however, 
that  the  district  court  sustained  the  demur- 
rer to  the  complaint  on  the  ground  that 
claimant  failed  to  follow  the  statute  In  per- 
fecting his  appeal.  The  first  finding  and 
award,  that  of  December  8th,  1016,  provided 
for  compensation  to  January  6th,  1017,  and 
by  it  the  OommlsslcHi  In  eitect  found  that 
claimant  was  disabled  and  that  he  probably 
would  remain  so  until  that  date.  It  is  urged 
that  the  Commission  had  no  power  thus  ar- 
bitrarily to  fix  the  date  of  the  recovery  of 
the  claimant,  but  we  are  not  called  upon  to 
pass  upon  this  question,  tor  the  reason  that 
the  case  was  reopened,  presumably  for  the 
very  purpose  of  ascertaining  whether  there 
was  a  change  in  claimant's  condition.  After 
the  hearing  of  February  16th  it  was  ordered 
that  claimant  receive  hospital  treatment  ten- 
dered by  the  defendant  company,  and  "if  not 
accepted  by  the  claimant  shall  be  in  full  dis- 
cbarge of  all  liability  of  the  respondent" 
On  June  11th  a  new  finding  and  award  was 
made  and  entered,  setting  aside  the  Febru- 
ary award  and  affirming  that  of  December 
8th. 

At  the  bearing  upon  which  the  award  of 
June  11th  is  based,  entirely  new  Issues  as 
well  as  the  old  ones  were  before  the  Com- 
mission, and  full  consideration  was  given  to 
both.  That  hearing  can  in  no  sense  be  con- 
sidered a  mere  review  of  former  findings. 
More  testimony  was  then  taken  than  at  any 
previous  hearbig,  some  of  which  related  to 
an  entirely  new  malady,  alleged  to  have  re- 
cently developed  as  a  result  of  the  accident, 
and  the  proceedings  were,  as  stated  alK>ve, 
practically  a  new  trial  Upon  all  of  the  is- 
sues new  and  old  the  findings  were  adverse 
to  the  claimant  The  district  court  was 
therefore  without  Jurisdiction  to  review  the 
actions  of  the  Commission  until  the  claim- 
ant had  first  petitioned  it  for  a  rehearing,  as 
provided  by  section  68  of  the  Act  Failure 
to  petition  for  a  rehearing  brings  the  claim- 
ant within  section  77,  which  provides: 

"No  action  •  •  •  to  set  aside"  and  "find- 
ing, order  or  award  of  the  Commission,  •  •  • 
sliall  be  brought  unless  the  plaintiff  shall  have 
first  applied  to  the  Commission  for  a  rehearing 
thereon  as  provided  by  this  Aot" 
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The  purpose  of  the  Act  i>  to  confine  the 
settlement  of  compensation  cases  to  the  Com- 
mission Itself,  80  far  .as  Is  consistent  with 
Justice.  It  is  clear  that  the  legislative  In- 
tent was  that  the  Commission  should  be  giv- 
en an  opportunity  to  review  Its  own  findings, 
before  permitting  claimants,  or  other  dissat- 
isfied persons,  to  resort  to  the  courts. 

In  the  case  at  bar  the  claimant  failed  to 
avail  himself  of  his  right  to  petition  for  a 
rehearing  before  he  apt)Mled  to  the  district 
court,  and  for  this  reason  the  appeal  was  in- 
competent and  futile.  The  Judgment  of  the 
district  court  must  therefore  be  affirmed. 

Judgment  affirmed. 

SCOTT,  J.,  not  participating. 

<64  Colo.  J18)  — = 

HOOD  et  al.  v.  BURLINGTON  MTOH,  RES- 
ERVOIR &  LAND  CO.     (No.  8803.) 
(Supreme  Court  of  Colorado.    March  4,  1018.) 

Watbbs  and  Wateb  Coubses  «=260— IitBi- 
OATioN  Companies— Agency. 
That  companies  carrying  water  by  canals 
from  reservoir  irrigation  company  were  agents 
of  the  irrigation  company  and  not  of  its  custo- 
mers using  the  water  so  carried  was  not  es- 
tablished by  the  fact  that  some  of  the  officers 
of  the  irrigation  company  and  earring  com- 
panies were  the  same,  or  that  the  irrigation 
company  occasionally  allowed  an  employe  of  a 
carrying  company  to  turn  the  water  into  the  ex- 
tension ditches  from  the  reservoir;  and  there- 
fore the  irrigation  company  was  not_  liable  to 
such  customers  for  the  negugent  distribution  of 
water  by  the  carrying  companies. 

Error  to  District  Ooxut,  Adams  County; 
H.  S.  cnass.  Judge. 

Action  by  VA.  C.  Hood  and  others  against 
the  Burlington  Ditch,  Reservoir  &  Land  Com- 
pany. Judgment  for  defendant,  and  plaintlftB 
bring  error.   Affirmed. 

W.  O.  Hood,  Jr.,  of  Brighton,  for  plaintiffs 
In  error.  Smith,  Brock  ft  Ferguson,  of  Den- 
ver, for  defendant  in  error. 

I 

HILL,  O.  J.  The  plalntlfTs  in  error,  here- 
after called  the  plaintiffs,  Instituted  this  ac- 
tion to  recover  damages  to  crops  caused  from 
lack  of  water  during  the  year  1910,  which 
they  allege  the  defendant  had  contracted  to 
furnish  them,  and  their  assignors,  through  its 
ditch  and  reservoir  system.  A  motion  for 
nonsuit  was  sustained  and  the  action  dis- 
missed. This  Is  the  error  complained  of. 
The  evidence  discloses  that  the  defendant  is 
tbe  owner  of  what  is  called  the  Burlington 
dltcb,  which  secures  Its  water  from  the  Platte 
river  near  Denver,  running  thence  in  a  north- 
easterly direction  to  near  the  town  of  Barr, 
where  It  owns  a  system  of  reservoirs  called 
Barr  Lake;  that  It  Is  what  Is  commonly 
known  as  a  mutual  ditch  and  reservoir  com- 
pany, and  as  such  has  priorities  for  its  ditch 
and  reservidr;  that  a  large  number  of  Its 
stockholders  are  snpidied  from  its  ditch 
before  It  gets  to  the  reservoir,  the  remainder 


out  of  the  reservoir;  tliat  only  stockholders 
are  entitled  to  water;  that  in  order  for  them 
to  get  It,  in  addition  to  paying  annual  assess- 
ments on  their  stock,  they  must  sign  an  appli- 
cation or  contract  for  ttie  amount  of  water 
they  wish  for  any  year,  and  pay  an  addition- 
al amount  therefor;  that  the  defendant's  prop- 
erties terminate  at  the  reservoir;  that  in  oi^ 
der  to  have  the  water  carried  from  the  reser- 
voir to  the  lands  Involved  as  well  as  other 
tracts,  two  carrying  companies  were  incor- 
porated known  as  the  Extension  and  Hudson 
(Companies,  each  of  which  constructed  two 
laterals  or  carrying  canals  starting  near  the 
main  dam  of  the  reservoir  (Barr  Lake),  thence 
running  in  northerly  directions;  that  In  or- 
der to  derive  any  benefit  from  stock  in  these 
carrying  companies  its  owners  must  likewise 
be  stockholders  in  tbe  defendant  company. 
Id  other  words.  It  requires  stock  in  both  to 
give  the  privilege  of  carriage  from  the  river 
to  the  lands  north  of  the  reservoir;  that  the 
practice  has  been  for  the  defendant  company 
to  secure  the  water  from  the  river,  carry  it 
through  Its  ditch,  store  It  in  the  reservoir, 
then  turn  it  out  or  into  these  Extension  ditch- 
es when  called  for  by  the  person  in  charge  of 
them,  to  be  by  them  carried  to  their  respec- 
tive stockholders  entitled  thereto,  and  in  pro- 
portion to  the  amount  that  each  Is  entitled 
from  the  defendant  company. 

The  complaint,  among  other  things,  charg- 
es the  defendant  with  negligence  In  not  secur- 
ing sufficient  water  In  the  reservoir  during 
the  winter  of  1909  and  1910.  It  is  agreed, 
however,  that  this  allegation  was  not  sus- 
tained by  any  proof,  but  to  the  contrary  that 
the  reservoir  was  reasonably  supplied  in  the 
spring  of  1910,  and  that  the  negligence  prov- 
en, if  any,  was  in  the  conservation  and  dis- 
tribution of  the  water  in  and  from  the  reser- 
voir during  the  irrigation  season  of  the  year 
last  named.  When  sustaining  tbe  motion  for 
nonsuit  and  holding  the  defendant  guiltless  In 
these  respects,  the  court  said: 

"The  main  question  now,  and  it  seems  to  me 
at  all  times  has  been,  tbe  wrongful  distribu- 
tion. *  *  *  I  think  the  Burlington  Company, 
the  defendant,  is  not  charged  with  the  distribu- 
tion of  the  water  after  it  is  turned  out  of  the 
headgates  at  Barr  Lake.  Counsel  now  has  met 
that  contention  by  relying  upon  the  terms  of 
the  contract,  which  says  that,  m  effect,  the  Bur- 
lington Ditch,  Reservoir  &  Land  Company  had 
agreed  to  deliver  the  water  to  lands  of  the  plain- 
tiffs. I  was  very  much  interested  in  that  the- 
ory of  construction  of  the  contract,  but  I  find 
that  I  am  not  in  accord  with  his  views  in  that 
regard.  The  testimony  shows  that  the  purpose 
of  the  Extension  Company  was  to  carry  the  wa- 
ter and  charge  for  the  same.  •  •  •  So  in 
this  case  If  tbe  water  was  wrongfully  distribut- 
ed, it  was  the  wrongful  act  of  the  Extension 
Ditch  Ciompany  and  not  of  tbe  Burlington 
Ditch,  Reservoir  &  Land  Company." 

We  are  in  accord  with  this  conclusion. 
The  record  discloses  that  the  Elxtension  Com- 
panies were  orgfanized  by  the  consumers  of 
water  l)elow  the  reservoir  for  the  purpose 
of  receiving  from  the  reservoir  the  waters  to 
which  the  plaintlfFs  as  stockholders  of  the 
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defendant  were  entitled.  The  EXtenalen 
Companies  were  the  agents  of  the  plaintiffs 
for  this  pnipose,  and  wben  the  defendant  de- 
livered the  water  to  them  for  the  plaintiffs, 
Its  duties  concerning  it  ceased,  the  responsi- 
bility for  Its  proper  distribution  rested  upon 
the  EJztenslon  Companies,  of  which  plaintiffs 
were  stockholders.  The  fact  that  some  of  the 
ofBcers  of  the  defendant  were  also  officers  of 
the  Elxtension  Company  did  not  make  any 
difference  In  this  respect  The  fact  that  the 
defendant  at  times  allowed  an  employ^  of  the 
Extension  Company's  to  turn  the  water  Into 
the  Extension  ditches  from  the  reservoir  did 
not  change  this  status,  as  he  was  only  doing 
what  he  would  have  had  a  right  to  call  upon 
the  defendant  to  do  for  him.  According  to 
the  evidence,  it  was  the  duty  of  the  defendant 
company  to  turn  the  water  into  the  Exten- 
sion ditches  when  called  for  by  those  in 
charge  of  them;  when  this  was  done,  as  be- 
fore stated,  its  responsibility  ceased;  the 
handling  of  It  thereafter,  including  its  dis- 
tribution, was  the  act  of  the  Extension  Com- 
panies. The  fact  that  the  defendant  com- 
pany i}ermltted  these  employes  to  do  certain 
acts  for  It  which  were  proper,  viz.  turn  the 
water  from  the  reservoir  Into  the  BMenslon 
ditches,  would  not  make  it  liable  for  its 
wrongful  distribution  by  the  same  persons  as 
employes  of  the  Extension  Companies. 

The  claim  that  the  Extension  Companies 
were  the  agents  of  the  defendant  company 
In  delivering  the  water  is  not  sustained  by 
any  prool  Tls  true,  the  contract  says,  that 
the  water  Is  to  be  used  for  irrigation  and 
domestic  purposes  upon  certain  land,  de- 
scribing it,  but  there  is  nothing  in  the  con- 
tract which  says  that  the  defendant  com- 
pany shall  deliver  it  to  these  lands.  The  evi- 
dent object  of  the  company  in  placing  this 
limitation  in  the  contract  was  to  limit  the 
amount  of  land  that  could  be  irrigated  by  any 
stockholder  with  a  certain  amount  of  water, 
also  probably  to  prevent  the  consumer  from 
selling,  leasing,  or  delivering  any  portion  of  it 
to  another  for  other  lands.  Whether  this 
limitation  is  valid  need  not  be  determined, 
but  It  is  incapable  of  being  construed  into  a 
contract  of  carriage  to  the  lands  of- the  con- 
sumer. As  heretofore  stated,  the  Elxtension 
Companies  were  expressly  organized  for  this 
purpose.  This  fact,  together  with  the  prac^ 
tlce  followed,  tends  to  disclose  that  the  par- 
ties had  never  placed  such  a  construction 
upon  the  contract 

The  authorities  dted  which  recognize  cer- 
tain principles  pertaining  to  connecting  lines, 
of  railroads  where  the  initial  carrier  re- 
ceives the  commodity  for  transportation  to  a 
station  upon  another  line  has  no  application 
to  a  case  of  this  kind. 

The  Judgment  Is  affirmed. 

Affirmed. 

OARRIGUES  and  SCdTT,  JJ.,  concur. 


(64  Ooio.  as) 
UAIAjIWIUj  t.  WEtlBLB  et  aL  (No.  8718.) 
(Supreme  Court  of  Colorado.     March  4,  1018.) 

1.  Deeds  €=>32— Filunq  iit  Blanks. 

As  a  deed  becomes  effective  only  upon  de- 
livery, and  an  agent  may  perform  that  function, 
a  deed,  executed  with  blanks  for  the  insertion  of 
the  name  of  the  grantee,  given  to  an  agent,  and 
subsequently  filled  and  delivered  by  uie  agent 
of  the  grantor,  is  valid. 

2.  Pbincipai.  and  Aobnt  «=s>117(1)— X'lUJDro 
IS  Blanks  in  jOebd— Aoxhobttt. 

Authority  to  an  agent  to  fill  in  blanks  left 
in  an  executed  deed  for  insertion  of  grantee'a 
name  may  be  conferred  orally,  or  may  be  im- 
plied from  facta  which  fairly  justify  Uie  infer- 
ence. 

En  Banc.  ESrror  to  District  Court,  Prow- 
ers County;    A.  Watson  McHendrle,  Judge. 

Action  by  Martha  J.  HalllwlU  against 
Charles  J.  Weible  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

W.  A.  MerrUl  and  Allyn  Col^both  <rf 
Lam^r,  for  plaintiff  in  error.  Hilllard,  lil- 
yard  &  Flnnlcum,  of  Denver,  and  J.  K. 
Doughty,  of  liamar,  for  defendants  in  error. 

WHITE,  J.  The  cause  of  action  Is  tbe 
partition  of  certain  real  estate  In  the  town 
of  Granada.  It  was  brought  by  plaintiff  in 
error  against  Charles  H.  Weible,  who  dis- 
claimed any  interest  In  the  premises,  and 
thereupon,  by  proper  pleadings,  Wilson  be- 
came the  real  defendant  in  the  case;  and, 
npon  trial.  Judgment  was  entered  In  his  fa- 
vor. Wilson  claimed  to  be  tbe  owner  In  fee 
and  entitled  to  possession  of  the  premises 
under  and  by  virtue  of  a  certain  warranty 
deed  made,  executed,  and  delivered  to  blm 
for  a  valuable  consideration  by  tbe  plaintiff 
and  Charles  H.  Weible,  who  was  th^i  her 
husband,  on  or  about  the  lOth  day  of  No- 
vember, 1913.  PlainUff  denied  that  the  in- 
strument was  her  deed ;  admitted  that  on  or 
about  the  date  designated  she  signed  and  ac- 
knowledged a  deed  purporting  to  convey  the 
premises,  but  alleged  that  no  grantee  was 
named  therein,  and  that  there  was  no  con- 
sideration therefor.  She  further  alleged 
that  her  husband  bad  "represented  to  her 
that  If  she  would  sign  and  acknowledge  a 
deed  in  blank,  he  could  and  would  sell  the 
property  for  enough  to  enable  him  to  pay 
her  one  thousand  dollars  for  her  Interest 
In  the  premises,"  and  that  she  had  received 
no  compensation  whatever  for  her  interest 
therein,  and  had  never  authorized  the  inser- 
tion of  the  name  of  defendant  WUson  as  the 
grantee  in  said  deed.  The  pleadings  on  the 
part  of  Wilson  set  forth  the  deed  in  hsec 
verba,  prayed  that  the  title  to  tbe  premises 
be  quieted  in  him,  and  for  possession  there- 
of, and  alleged  that  in  consideration  of  the 
delivery  of  the  deed  conveying  to  him  the 
premises,  subject  to  an  incumbrance  of  $750t 
which  he  assumed  and  agreed  to  pay,  he, 
under  the  direction  of  the  plaintiff's  hna 
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band,  execnted  and  acknowledged  a  deed  to 
certain  lands  owned  by  him  In  I48  Animas 
county,  and  gave  snch  Instmment  of  ccmvey- 
ance  to  plaintiff's  husband  upon  receipt  of 
the  aforesaid  instrument  of  conveyance  of 
the  premises  in  controversy,  and  that  plain- 
tiff should  not  be  i>ermitted,  in  good  con- 
science and  equity,  to  deny  that  she  had  ex- 
ecuted and  delivered  the  deed  under  which 
he  claimed  the  premises. 

The  undisputed  facts  are  that  plaintiff, 
until  a  few  days  before  the  institution  of 
this  suit,  was  the  wife  of  defendant  Charles 
H.  Welble ;  that  on  November  10,  1913,  and 
for  some  time  prior  thereto,  each  owned  an 
undivided  one-half  interest  in  the  premises 
in  question.  Plaintiff  considered  the  proper- 
ty, subject  to  the  mortgage  Indebtedness 
thereon,  worth  $2,000,  and  desired  to  sell 
her  interest  therein  for  $1,000.  Her  husband 
was  negotiating  for  its  purchase,  and  wrote 
her  that  he  could  make  the  deal  through 
trading  the  premises  for  two  houses  la  Den- 
ver; and  that  if  she  would  sign  a  deed  with- 
out designating  a  grantee  therein,  and  send 
the  same  to  him  in  Denver,  he  would  close 
snch  trade,  borrow  $1,000  on  the  property  he 
received  In  exchange,  and  send  the  same  to 
her  In  payment  of  her  one-half  interest  in 
the  premises.  Plaintiff  thereupon  signed 
and  acknowledged  a  warranty  deed,  in  which 
there  was  no  grantee  named,  purporting  to 
convey  her  Interest  in  the  premises,  and 
transmitted  the  same  .to  her  husband  as  re- 
guested.  Plaintiff  testified  that  her  husband 
did  not  tell  her  the  name  of  the  person 
who  owned  the  property  for  which  he  In- 
teuded  to  trade;  that  she  intended  that  the 
person  to  whom  he  delivered  the  deed  should 
get  the  property  therein  described,  and  did 
not  Question  that  her  husband  would  give 
her  the  money,  and  did  not  care  in  particular 
what  trade  was  made,  if  she  got  her  money. 
Wilson  was  83  years  old,  had  been  a  farmer 
all  his  life,  and  the  transaction  between  him 
and  plaintiff's  husband  was  carried  on 
through  a  real  estate  agent  by  the  name  of 
Waterman,  who  brought  the  deed  to  Wilson 
with  the  name  "John  Wilson"  therein  writ- 
ten as  grantee ;  and,  iqion  Wilson's  calling  at- 
tention to  the  fact  that  his  name  was  "John 
A.  WHson,"  Waterman  inserted  the  Initial 
"A."  Shortly  after  the  transaction.  Water- 
man, in  his  office,  Introduced  the  plaintiff  to 
Wilson,  when  the  former  said  to  the  latter, 
"You  are  the  new  owner  of  the  hotel"  (the 
property  In  controversy  here),  to  which  Wil- 
son replied  that  he  was.  It  was  some  60 
days  thereafter  that  plaintiff  first  complain- 
ed to  Wilson  of  lack  of  authority  in  her  hus- 
band to  consummate  the  transaction. 

Upon  this  state  of  facts  the  question  aris- 
es: Is  the  instrument  under  which  Wilson 
dalms  title  the  valid  deed  of  plaintiff?  In 
many,  If  not  In  most  of  the  early  decisions, 
and  in  some  of  the  later,  the  courts  have 
adopted  the  strict  view,  and  held  that  blanks 


in  a  deed  of  conveyance  may  not  be  filled,  ex- 
cept by  authority  under  seal,  yet  the  more 
modem  view  in  the  United  States  "and  Uiat 
now  supported  by  the  weight  of  authority,  at 
least  of  modem  authority,  is  that  parol  au- 
thority is  sufficient  to  authorize  the  filling 
of  blanks  left  in  sealed  instruments."  1  B. 
CD.  I  41,  pp.  lOOe,  1010.  In  fact,  in  those 
Jurisdictions  that  have  by  statute  abc^ii^ed 
seals,  which  is  the  case  in  this  .state  (section 
682,  B.  S.  1908)  It  seems  that  the  decisions 
are  harmonious  in  holding  that  where  a 
party  executes  a  deed,  bond,  (ht  other  Instru- 
ment with  a  blank  to  be  filled,  like  grantee, 
obligee  or  payee  to  make  It  complete  he  may, 
by  parol,  authorize  another  to  fill  the  same, 
and  when  so  perfected  and  delivered  to  the 
grantee,  it  is  a  valid  instrument  Authority 
under  seal  being  no  longer  necessary  to  give 
validity  to  such  Instruments,  they  are  on  the 
same  footing  as  simple  contracts,  and  the 
same  rule  should  be  applied  to  all.  Mont- 
gomery V.  Dresher,  90  Neb.  633,  134  N.  W. 
261,  38  I..  R.  A.  (N.  S.)  423.  Such,  also,  is 
the  substantial  effect  of  Palados  v.  Brasher, 
18  Cola  593,  S96,  S97,  34  Pac.  251,  36  Am. 
St.  Rep.  306. 

[1]  It  Is  true  that  authority  to  make  a 
deed  must  be  given  by  deed;  nevertheless 
the  insertion  ot  the  name  of  thfe  grantee  in 
a  blank  left  In  such  instrument  does  not  prop- 
erly fall  within  the  Inhibition  of  that  rale. 
Snch  insertion  merely  completes  the  writing 
of  the  instrument  and  does  not  change  its 
legal  effect  The  principle  is  stated  as  fol- 
lows: 

"The  role  that  the  signing,  sealing,  and  deliv- 
ery of  a  blank  which  U  to  be  filled  as  a  d«ed  can 
give  no  authority  to  make  the  paper  a  deed  was 
never  intended  to  prescribe  to  the  grantor  the 
order  of  time  in  which  the  several  parts  of  a 
deed  should  lie  written.  The  whole  act  of  execu- 
tion is  finally  consummated  by  delivery,  and  if 
the  grantor  should  think  proper  to  reverse  the 
usual  order  Sn  the  manner  of  executing  the  In- ' 
Btrument,  but  in  the  end  perfect  it  by  delivery, 
it  is  a  good  deed."    2  C.  J.  §  128,  p.  124a 

As  a  deed  becomes  effective  only  upon  de- 
livery, and  an  agent  may  perform  that  func- 
tion, a  deed,  executed  with  blanks  for  the  In- 
sertion of  the  name  of  the  grantee,  given  to 
an  agent,  and  subsequently  filled  and  deliver- 
ed by  the  agent  of  the  grantor.  Is  valid. 
Farmers'  Bank  v.  Worthlngton,  145  Mo.  91, 
46  S.  W.  745;  2  C.  J.  S  12S,  p.  1248;  Id.  i 
133,  p.  1249 ;  Crlbben  v.  Deal,  21  Or.  211,  27 
Pac.  1046,  28  Am.  St  Rep.  T46;  Friend  v. 
Tahr,  126  Wis.  291,  298,  104  N.  W.  997,  1  L. 
R.  A.  (N.  S:)  891,  110  Am.  St  Rep.  924;  Laf- 
ferty  v.  Lafferty,  42  W.  Va.  783,  787,  789,  26 
S.  a262. 

[2]  In  South  Berwick  v.  Huntress,  53  Me. 
89,  96,  87  Am.  Dec.  535,  It  Is  said: 

"When  the  instrument  is  a  sealed  instrument, 
when  signed  by  the  party,  the  filling  in  of  the 
blanks  afterwards  by  another  is  not,  strictly 
speaking,  the  execution  of  a  sealed  instrument 
That  has  already  been,  done  by  the  party  him- 
self. The  third  party  does  not  make  it  a  spe- 
cialty b;  his  act    It.  was  one  before.  -.  C^e  filling 
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np  merdy  pertncta  an  Imperfect  sealed  deed  or 
bond." 

Moreover,  the  authority  to  fill  snch  blanks 
may  be  conferred  orally,  or  It  may  be  Implied 
from  facts  which  fairly  justify  the  inference. 
HaU  V.  Kary,  133  Iowa,  465,  468,  110  N.  W. 
930,  119  Am.  St.  Rep.  639;  Swartz  t.  Ballou, 
47  Iowa,  188,  29  Am.  Rep.  470;  Forster  v. 
Moore,  166  N.  Y.  666,  50  N.  B.  1117,  affirming 
the  decision  in  79  Hun,  472,  29  N.  Y.  Supp. 
1032.  It  has  been  held  that  where  a  party 
executes  a  deed  having  a  blank,  instead  of 
the  name  of  the  grantee,  and  delivers  the 
same  to  another  In  such  imperfect  state,  he 
intends  thereby  to  confer  on  such  other  au- 
thority to  complete  the  Instrument  and  make 
it  effective  by  delivery  to  the  grantee  whose 
name  is  inserted.  Friend  v.  Yahr,  supra ; 
South  Berwick  v.  Huntress,  supra.  So  it  has 
been  declared  that  where  a  note  and  mort- 
gage fully  executed,  except  a  blank  in  each 
for  the  name  of  the  imyee  and  mortgagee, 
were  delivered  to  an  agent,  who  was  to  pro- 
cure from  whomsoever  he  could  a  loan  of 
money  thereon  for  the  maker,  it  shows  an  in- 
tent that  the  agent  should  fill  the  blanks,  and 
when  so  filled  the  instruments  were  valid, 
without  a  new  execution  and  delivery.  Van 
Etta  V.  Evenson,  28  Wis.  S3,  fl  Am.  Rep.  486. 
In  Swartz  v.  'Ballon,  supra,  where  the  owner 
of  land  executed  a  deed  without  designating 
a  grantee  therein,  and  placed  it  in  the  hands 
of  another  party  under  circumstances  which 
raised  an  implied  authority  in  the  latter  to 
insert  the  name  of  the  grantee,  it  was  held 
that  the  insertion  of  the  grantee's  name,  ei- 
ther by  the  party  receiving  the  deed  or  by 
some  one  authorized  by  him,  made  the  in- 
strument effectlye  as  a  conveyance. 

So  the  facts  here  warrant  the  conclusion 
that  plaintiff  intended  that  there  should  be 
inserted  In  her  deed  as  grantee  the  name  of 
any  person  with  whom  her  husband  might 
consummate  a  trade  or  sale  of  the  property  in 
question.  Furthermore,  in  the  instant  case 
the  deed  came  to  the  defendant  Wilson  for  a 
valuable  consideration,  with  his  full  name 
written  therein  as  the  grantee.  It  had  been 
signed,  acknowledged,  and  sent  out  by  the 
plaintiff  with  the  intent  that  it  should  convey 
title  to  the  person  whose  name  was  inserted 
therein  as  grantee  by  or  through  the  authori- 
ty of  her  husband.  There  Is  ample  evidence 
to  warrant  the  conclusicm  that  Wilson's 
name,  including  the  initial  "A.,"  was  so  in- 
serted; and  the  plaintiff  is  therefore  estopped 
from  denying  the  validity  of  the  deed.  When 
a  grantor  signs  and  seals  a  deed,  leaving  un- 
filled blanks  of  tbe  character  of  those  here 
involved,  and  gives  it  to  an  agent  with  au- 
thority to  flu  tbe  same  and  deliver  the  instru- 
ment, and  the  agent  fills  the  blanks  and  de- 
ttvera  the  deed  to  the  grantee,  the  maker  is 
estopped  to  deny  that  the  Instrument,  as  de- 
livered. Is  his  deed.  Phelps  t.  Sullivan,  140 
Mass.  36,  2  N.  E.  121,  64  Am.  Rep.  442.    If 


plaintiff  was  deceived  by  her  husband  to  her 
financial  Injury,  it  would  be  unjust  and  In- 
equitable to  relieve  her  l^  idadng  the  bur- 
den upon  defendant  Wilson.  Wyman  r. 
Bank,  5  Colo.  30,  36,  40  Am.  Rep.  133. 

We  find  no  substantial  error  in  the  proceed- 
ings and  the  judgment  Is  therefore  afiSrmed. 

SCOTT,  J.,  not  participating. 


(41  Nev.  4S1) 
McKIBBIN  V.  DISTRICT  COURT  OF  SEC- 
OND JUDICIAL  DIST.  OF  NEVADA  IN 
AND  FOR  WASHOE  COUNTY  et  al.    (No. 
2325.) 
(Supreme  Conrt  of  Nevada.     March  15,  1018.) 

1.  Insane  Pebsons  ®=>94(1)— Actions— Ap- 
pointment OF  Guardian  Ad  Liteu. 

Under  Rev.  Laws,  i  4992,  as  to  appointment 
of  guardian  ad  litem,  such  appointment  may  be 
made  for  an  insane  defendant  in  any  case  where 
jurisdiction  of  the  subject-matter  has  been  ac- 
quired. 

2.  Insane  Persons  ®=>94(1)  —  Actions  — 
GuABDiAN  Ad  Litem— Insane  Nonresidknt 
Defendant— Div oboe  Sdit. 

Under  Rev.  Laws,  i  4992,  the  court  may 
appoint  a  guardian  ad  litem  for  a  nonresident 
insane  defendant  in  a  divorce  suit;  tbe  action 
being  substantially  in  rem. 

Original  proceeding  In  certiorari  by  Im.  H. 
McKibbin  against  the  District  Court  of  the 
Second  Judicial  District  of  the  State  of  Neva- 
da tn  and  for  Washoe  County,  and  Thomas  J. 
Moran,  Judge  thereof.    Dismissed. 

H.  V.  Morehouse,  of  Reno,  for  petitioner. 
Hoyt,  Gibbons,  French  &  Springmeyer,  of 
Reno,  for  respondents. 

COLEMAN,  J.  This  Is  an  original  proceed- 
ing In  certiorari  to  review  an  order  of  the 
Second  Judicial  district  court  of  tbe  state 
of  Nevada,  made  sua  sponte,  appointing  a 
guardian  ad  litem  for  an  insane  defendant  in 
a  divorce  suit,  it  being  the  contention  of  tbe 
petitioner  that  in  making  the  appointment 
the  court  exceeded  its  jurisdiction. 

The  statute  under  which  the  court  acted 
in  making  the  appointment  of  a  guardian  ad 
litem  Is  section  4992,  Revised  Lews,  whlcb 
reads: 

"When  an  infant,  or  an  insane  or  incompetent 
person  is  a  party,  he  must  appear  eitiier  by  hia 
general  guardian  or  by  a  guardian  ad  litem  ap- 
pointed by  tbe  court  in  which  the  action  is  pend- 
mg,  in  each  case.  A  guardian  ad  litem  may  be 
appointed  in  any  case,  when  it  is  deemed  by  the 
court  in  which  the  action  or  proceeding  is  prose- 
cuted, or  by  a  judge  thereof,  expedient  to  repre- 
sent tbe  infant,  insane,  or  incompetent  person 
in  the  action  or  proceeding,  notwitbstandmg  he 
may  have  a  general  guardian  and  may  have 
appeared  by  him." 

It  Is  the  contention  of  petitioner  that  the 
district  court  has  no  jurisdiction  to  appoint 
a  guardian  ad  litem  for  an  infant  or  Insane 
defendant,  unless  such  defendant  is:  (1)  A 
ward  of  the  court,  or  (2)  owns  or  has  soma 
property  right  in  the  state  which  Is  involved 
in  the  litigation;    and  it  is  contended  that 


aTotaOttt 


■M  wm«  Upic  and  KBT-KUUsaB  ta  all  KayMumbarad  DlgesU  and  IndaxM 


Digitized  by 


Google 


Not.) 


STATE  ▼.  RENO  TRACTION  00. 


875 


since  defendant  Is  a  nonresident  of  Nevada 
she  cannot  be  a  ward  of  the  court,  and  as  no 
property  rights  ire  Involved  In  the  divorce 
action,  the  order  appointing  a  guardian  ad 
litem  was  in  excess  of  the  Jurisdiction  of  the 
court 

It  is  insisted  that  the  Legislature,  in  enact- 
ing the  section  of  the  statute  quoted,  meant 
to  legislate  in  behalf  only  of  such  Infanta  and 
insane  persons  as  were  residents  of  the  state, 
or  who  had  property  rights  within  the  state. 
For  the  purpose  of  presenting  an  argument  In 
support  of  his  contention,  counsel  for  peti- 
tioner rears  a  straw  man  and  then  proceeds 
to  demolish  it.    He  says  in  his  brief: 

"To  illustrate,  no  action  in  personam  will  lie 
'against  a  nonresident.  Now  section  4992,  R. 
L.,  says  nothing  about  actions  in  personam  or  in 
rem  or  qnasi  In  rem  or  as  to  the  procedure  or 
process  of  serving  defendants,  whether  sane  or 
insane  or  infants  or  adults.  Suppose,  then,  A. 
should  sue  B.  upon  a  promissory  note  for  $5,- 
000  made  by  B.  In  Nevada  when  sane,  and  aft- 
er making  the  note  B.  should  go  to  Alabama 
and  become  a  resident  of  Alabama,  and  there 
^oes  insane  and  is  sent  to  an  asylum.  Could 
the  court  appoint  a  guardian  ad  litem  for  B. 
as  such  defendant,  and  by  appearance  through 
such  guardian  ad  litem  proceed  to  judgment  and 
render  a  judgment  in  personam?  No.  But  If 
the  court's  construction  of  section  4992,  R.  L., 
ia  correct,  then  the  court  could  confer  upon 
itself  jurisdiction,  and  enter  a  judgment  in  per- 
sonam, by  appointing  a  guardian  ad  litem,  be- 
cause the  defendant  was  an  insane  defendant. 
The  guardian  ad  litem  represents  the  defendant 
His  appearance  by  demurrer  or  answer  is  the 
appearance  of  the  defendant" 

There  is  no  parallel  between  the  case  pre- 
sented to  the  district  court  and  the  hypotheti- 
cal case  presented  by  counsel.  In  the  imagi- 
nary case  the  court  would  be  powerless  to 
enter  any  kind  of  an  order,  for  the  reason 
that  no  jurisdiction  could  be  obtained  to  put 
the  machinery  of  the  court  in  motion,  while 
In  the  case  presented  in  the  petition  herein 
the  machinery  of  the  court  was  set  in  motion 
by  the  constructive  service  of  summons  upon 
the  defendant,  and  the  court  thereby  acquired 
jurisdiction  to  hear  and  determine. 

[1  ]  We  cannot  agree  with  counsel  for  peti- 
tioner that  the  appointment  and  appearance 
of  a  guardian  ad  litem  would  constitute  such 
an  appearance  on  the  part  of  the  defendant 
as  would  he  equivalent  in  legal  effect  to  a  per- 
sonal appearance  by  a  sane  defendant 
Rhoads  V.  Rhoads,  43  111.  239.  There  is  only 
one  question  involved  under  the  allegations 
of  the  complaint  filed  in  the  divorce  action, 
and  that  pertains  solely  to  the  petitioner's 
right  to  a  divorce.  Counsel  concedes  the  au- 
thority of  the  court  to  appoint  a  guardian  ad 
litem  for  a  nonresident  insane  defendant  in 
an  action  In  which  property  rights  are  in- 
'  Tolved,  even  though  of  limited  value.  This  is 
an  action  substantially  in  rem,  and  to  our 
mind  the  right  to  have  the  .marriage  status 
preserved  is  one  which  may  be  of  Incalculable 
value  to  the  defendant  The  defendant  is 
helpless;  she  cannot  defend  herself;  If  the 
•court  is  without  jurisdiction  to  appoint  some 


one  to  defend  her,  gross  fraud  and  injustice 
may  be  perpetrated  upon  her.  We  are  of  the 
opinion  that  the  courts  of  this  state  may  ai^- 
point  a  guardian  ad  litem  in  any  case  In 
which  the  defendant  is  insane,  whether  resi- 
dent or  nonresident,  in  which  jurisdiction  to 
hear  and  determine  the  matter  Involved  has  ° 
been  acquired.  To  hold  to  the  contrary  would 
be  to  open  wide  the  door  for  the  perpetration 
of  fraud. 

[2]  A  nonresident  defendant  in  a  divorce 
action  has  a  right  to  defend  such  a  suit,  and 
that  right  should  not  be  forfeited  merely  l>e- 
cause  the  defendant  happens  to  be  Insane. 
As  was  said  In  Malin  v.  Malin,  2  Johns.  Cb. 
(N.  Y.)  240: 

"A  person  incompetent  to  protect  himself 
from  age  or  weakness  of  mind,  •  *  •  ought 
to  come  under  the  protection  of  the  court" 

Greater  reasons  exist  for  the  enforcement 
of  this  rule  In  divorce  actions,  hecause  of 
the  Interest  of  the  public  In  the  preservation 
of  the  marriage  status.  The  power  of  the 
cotfrt  to  make  the  appointment  complained  of 
cannot  be  doubted. 

It  is  urged  by  appellant  that  certain  lan- 
guage in  the  opinion  in  De  La  Montanya  v.  De 
La  Montanya,  112  Cal.  101,  44  Pac.  845,  32  U 
R.  A.  82,  53  Am.  St  Rep.  165,  where  there  had 
been  no  i>ersonal  service,  wherein  the  author- 
ity of  the  trial  court  to  enter  a  decree  rela- 
tive to 'alimony  and  the  custody  of  the  chil- 
dren of  the  parties  was  considered,  sustains 
Ills  contention.  We  are  unable  to  so  view 
the  matter.  About  all  that  was  decided  there 
was  that,  in  view  of  the  lack  of  personal  serv- 
ice of  summons  upon  the  defendant,  the  trial 
court  had  before  it  to  act  upon  only  the  mar- 
riage statute,  and  that  so  much  of  the  judg- 
ment as  pertained  to  alimony  and  the  custody 
of  the  children  was  errcAeous.  The  reason- 
ing in  that  case  would  apply  with  equal  force 
to  an  action  to  quiet  title  to  real  estate  where 
the  defendant  was  a  nonresident  and  where 
service  of  snnunona  was  obtained  by  publica- 
tion. 

It  is  ordered  that  the  proceedings  be,  and 
the  same  are  hereby,  dismissed. 

McCARRAN,  O.  X,  and  SANDERS,  3^  con- 
cur. 

(«1  NaT.  406) 
STATE  ex  rel  CITY  OF  RENO  v.  RENO 

TRACTION  CO.    (No.  2314.) 
(Supreme  Ourt  of  Nevada.    March  15,  1918.) 

Rkmovai.  or  Causkb  9=341  —  Divebsitt  or 
CrrizENSHiP  —  Quo   Wabbanto  bt   Statk 

AOAINBT   FOBKION  COBPOBATION— "ClTIZKR." 

Quo  warranto  proceeding  by  the  state,  on 
the  relation  of  a  city,  against  a  foreign  corpora- 
tion, for  failure  to  comply  with  its  franchise, 
instituted  by  the  Attomej  General)  under  Rev. 
Laws,  ig  5656-5659,  5663,  as  to  quo  warranto 
held  an  action  by  the  state,  and  not  the  city, 
preventing  removal  for  diversity  of  citizenship ; 
a  state  not  being  a  citizen. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Citizen.] 


«=>Far  other  CUM  MS  Mm*  topic  and  KBT-NUMBBB  ia  all  Key-Numberod  Dlswts  and  lDd*z« 


Digitized  by 


Google 


376 


in  PAOIFIO  BEPORTBB 


OS0r» 


Original  proceeding  In  qno  warranto  by 
the  State,  on  tbe  relation  of  the  City  of  Reno, 
against  tbe  Reno  Traction  Company.  De- 
fendant moTes  to  have  the  cause  removed  to 
the  federal  court    Denied. 

George  B.  Thatcher,  Atty.  Qen.,  and  L.  D. 
Summerfleld,  City  Atty.,  of  Reno,  for  plain- 
tiff. Hoyt,  Gibbons,  French  &  Sprlngmeyer, 
Of  Reno,  and  Goodfellow,  Eells,  Moore  &  Or- 
rlck,  of  San  Francisco,  Gal.,  for  defendant 

McCARRAN,  a  J.  This  is  an  original  pro- 
ceeding in  quo  warranto.  The  defendant  has 
filed  the  necessary  notice,  petition,  and  bond, 
and  has  moved  this  court  for  an  order  remov- 
■  Ing  the  cause  to  the  United  States  District 
Court  for  the  District  of  Nevada,  upon  the 
ground  and  for  the  reason  that  the  contro- 
versy Is  between  citizens  of  dlfiCerent  states 
and  that  more  than  $3,000  Is  involved.  It  Is 
admitted  by  the  plaintiff  here  that  there  Is  In- 
volved more  than  $3,000.  Objection  is  Inter- 
posed to  the  removal,  however,  on  the  ground 
that  the  state  of  Nevada  Is  party  plaintitt, 
and  therefore  tfie  controversy  is  not  between 
citizens  of  different  states. 

It  is  the  contention  of  defendant  as  movant 
In  this  proceeding,  that  the  action  Is'properly 
one  between  the  city  of  Reno,  as  a  municipal 
corporation,  and  the  defendant  as  a  foreign 
corporation.  The  complaint  in  this  proceed- 
ing Is  entitled  "State  of  Nevada  ex  rel.  City 
of  Reno,  a  Municipal  Corporation."  The  pro- 
ceedings were  Instituted'  in  this  court  by  the 
Attorney  General  of  the  state  of  Nevada,  aft- 
er having  made  application  to  this  court  for 
leave  to  bring  action  upon  the  relation  ot  the 
dty  of  Reno,  and  after  having  obtained  or- 
ders granting  leave  pursuant  to  said  appli- 
cations. This  action  Is  commenced  pursuant 
to  the  provisions  of  our  Civil  Practice  Act 
S  714  (section  6666  et  seq.,  Rev.  h.): 

"A  ciril  action  may  be  brought  in  the  name 
of  the  state:  1.  Against  a  person  who  usurps, 
Intrudes  into,  or  unlawfully  holds  or  exercises, 
a  public  office,  civU  or  military,  or  a  franchise, 
within  this  state  or  any  officer  in  a  corporation 
created  by  the  authority  of  this  state.    •    •    •  " 

Section  5657,  Rev.  L.,  provides: 

"A  like  action  may  be  brought  against  a  cor- 
poration: 1.  When  it  has  offended  against  a 
provision  of  an  act  by  or  under  wh;ch  it  was 
created,  altered,  or  renewed,  or  any  act  altering 
or  amending  such  acta.  2.  When  it  has  forfeit- 
ed its  privileges  and  franchises  by  a  nonuser. 
8.  When  it  has  committed  or  omitted  an  act 
which  amounts  to  a  surrender  or  a  forfeiture  of 
its  corporate  rights,  privileges,  and  franchises. 
4.  When  It  has  misused  a  franchise  or  privilege 
conferred  upon  it  by  law,  or  exercised  a  fran- 
chise or  privilege  not  so  conferred." 

Sec.  6658,  Rev.  L.,  provides: 
"The  Attorney  General,  when  directed  by  the 
Governor,  shall  commence  any  such  action, '  etc. 

Sea  5659,  Rev.  U,  provides: 
"Such  officer  [the  Attorney  General],  may  up- 
on his  own  relation,  bring  any  such  action,  or 
he  may,  on  the  leave  of  the  court,  or  a  judge 
thereof,  in  vacation,  bring  the  action  upon  the 
relation  of  another  person ;  and,  if  the  action 
be  brought  under  subdivision  one  of  the  first  sec- 


tion of  this  chapter,  he  may  require  secnrity  for 
costs  to  be  given  as  in  other  cases." 

Sec.  6663,  Rev.  L.,  provides: 

"An  action  under  this  chapter  can  be  bronght 
in  the  Supreme  Court  of  the  state  or  in  the 
district  court  of  the  proper  county." 

On  the  ftice  of  the  complaint  it  appears 
that  the  action  is  commenced  by  the  state  ot 
Nevada,  on  relation  of  the  dty  of  Reno,  a  mu- 
nicipal corporation.  After  relating  the  cor- 
porate existence  of  the  city  of  Reno,  as  well 
as  the  corporate  existence  of.  the  defendant, 
the  complaint  proceeds  as  to  the  adoption  of 
a  city  ordinance  by  the  dty  of  Reno,  which 
said  ordinance  granted  to  H.  E.  Reld,  H.  J. 
Gosse,  H.  J.  Darling,  and  S.  H.  Wheeler,  their 
successors  in  interest,  and  assigns,  a  fran- 
chise to  construct,  maintain,  and  operate  a 
street  railroad  over  certain  streets  and  ave- 
nues In  the  city  of  Reno ;  that  thereafter  the 
franchise  thus  granted  to  the  parties  named 
was  by  them  sold  to  the  Reno  Traction  Com- 
pany, defendant  in  the  proceedings  instituted 
in  this  court;  that  the  Reno  Traction  Compa- 
ny constructed  in  the  dty  of  Reno  street  rail- 
way tracks  on  certain  designated  streets 
within  the  corporate  limits  of  the  dty  ot 
Reno;  that  for  more  than  three  years  last 
past  the  defendant  Reno  Traction  Company, 
has  wholly  failed,  refused,  and  neglected  at 
its  own  expense  to  keep  the  space  within  and 
between  Its  railway  tracks  and  for  two  feet 
on  .each  side  thereof  on  certain  designated 
streets  In  as  good  repair  as  the  adjoining 
street,  although  frequently  directed  by  tha 
dty  council  of  said  city  of  Reno  so  to  do  dni^ 
ing  the  period  aforesaid. 

The  complaint  sets  up,  by  way  of  exhibit. 
Ordinance  No.  28,  under  which  the  defendant, 
Reno  Traction  Company,  obtained  and  secur- 
ed its  frandilse,  and  In  violation  of  the  pro- 
visions of  which  it  Is  alleged  the  Tractioa 
Company  has  failed,  refused,  and  neglected  to 
keep  its  tracks  and  the  space  between  the 
raUs  thereof  in  as  good  repair  as  the  ad- 
joining street  The  complaint  further  al- 
leges failure,  refusal,  and  neglect  on  the  part 
of  the  Traction  Company  to  maintain  its 
electrical  equipment  used  in  operating  said 
street  railway,  so  that  return  currents  shall 
be  carried  according  to  the  most  approved 
method,  so  as  to  avoid,  so  far  as  possible,  in- 
jury to  water  pipes  through  property  oa  cer- 
tain designated  streets;  further,  that  for 
more  than  three  years  the  defendant  Reno 
Traction  Company,  has  failed,  refused,  and 
neglected  to  run  cars  suflSdent  for  the  trans- 
portation of  all  desiring  passage  over  said 
railway  tracks  constructed  under  Ordinance 
No.  28;  and  that  the  failure,  refusal,  and' 
neglect  of  the  defendant  In  this  reject  was 
not  due  to  the  elements,  riots,  strikes,  litiga- 
tion, or  other  unavoidable  causes.  The  com- 
plaint avers  failure  on  the  part  of  the  Trac- 
tion Company  to  comply  with  the  dty  ordi- 
nance In  the  way  of  carrying  lights  on  the 
front  and  rear  of  Its  cars  during  the  night- 
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time,  when  the  lame  were  being  operated 
oTer  tlie  lines  ot  tbe  company  on  tbe  atreeta 
designated. 

Gliapt»  8  <tf  the  Jndldal  Obde  pC  the 
United  states,  relatlTe  to  remoTal  ot  canses, 
provides,  Inter  alia: 

"Any  suit  of  a  judicial  natare,  at  law  or  in 
equity,  arising  under  tlie  Constitution  or  laws 
01  tiie  United  States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority,  of  which 
the  District  Courts  of  the  United  States  are  giy- 
en  original  jurisdiction  by  this  title,  which  may 
now  be  pending  or  which  may  hereafter  be 
brought,  m  any  state  court,  may  be  removed  b; 
the  defendant  or  defendants  therein  to  the  Dis- 
trict Court  of  the  United  States  for  the  proper 
districC  Any  other  suit  of  a  civil  nature,  at 
law  or  in  equity,  of  which  the  District  Courts 
of  the  United  States  are  given  jurisdiction  br 
this  title,  and  which  are  now  pending  or  which 
may  hereafter  be  brought,  in  any  state  court, 
may  be  removed  Into  the  District  Court  of  the 
United  States  for  the  proper  district  by  the  de- 
fendant or  defendants  therein,  being  nonresi- 
dents of  that  state.  And  when  In  any  suit  men- 
tioned In  this  section  there  shall  be  a  contro- 
versy whidi  is  wholly  between  citisens  of  dif- 
ferent states,  and  which  can  be  fully  determined 
as  between  tnem,  then  either  one  or  more  of  the 
defendants  actually  Interested  in  snch  contro- 
versy may  remove  such  suit  into  tbe  District 
Court  of  the  United  States  for  the  proper  dis- 
trict." Judicial  Code  of  the  United  States,  c. 
3,  p.  22  (U.  S.  Comp.  St.  1016,  i  1010). 

Tbe  motion  fw  removal  In  this  case  Is 
sought  for  solely  upon  the  ground  that  It  Is 
a  controversy  between  citizens  of  different 
states,  the  matter  In  controversy  exceeding, 
exclusive  of  Interest  and  costs,  the  sum  of 
$3,000.  In  furtherance  of  this  motlMi,  the 
movant  here  asserts  that  the  dty  of  Reno 
Is  the  real  party  In  Interest  as  plaintiff,  and. 
It  being  a  citizen  of  the  state  of  Nevada,  de- 
fendant may  properly  demand  removal,  be- 
ing a  citizen  of  California. 

Mr.  Mocm,  in  his  work  on  the  Removal  of 
Causes,  condsely  states  the  proposition  thus: 

"When  does  the  duty  of  the  state  court  'to 
accept  said  petition  and  bond'  arise?  Clearly, 
If  the  language  of  the  statute  is  given  any  force. 
It  does  not  arise  unless  the  suit  is  a  removable 
one  and  petitioner  is  entitled  to  remove  it;_  nor 
does  it  arise  in  any  such  case  until  the  petition 
and  bond  have  been  made  and  filed  In  compliance 
with  the  statute.  When  the  case  is  found  to  be' 
a  removable  one,  and  the  conditions  precedent 
to  a  removal  have  been  performed,  then  and  not 
until  then,  shall  the  state  court  'accept  said  peti- 
tion and  bond  and  proceed  no  further  in  such 
suit.' "    Moon  on  Removal  of  Causes,  {  177. 

Mr.  Justice  Harlan,  In  speaking  for  the 
Supreme  uonrt  of  the  United  States  In  the 
case  of  Crehore  v.  Ohio  &  M.  R.  Co.,  131  U. 
S.  240,  9  Sup,  OC  692,  83  li.  Ed.  144,  iUn- 
mlnated  the  subject  by  the  following  asser- 
tlMi: 

"It  thus  appears  that  a  case  is  not,  in  law, 
removed  from  the  state  court,  upon  the  ground 
that  it  inv<dves  a  controversy  between  citizens 
of  different  states,  unless,  at  the  time  the  appli- 
cation for  removal  is  made,  the  record,  upon  its 
face,  shows  it  to  be  one  that  is  removable.  We 
say,  upon  its  face,  because  'the  state  court  is 
only  at  liberty  to  Inquire  whether,  on  tbe  face 
of  the  record,  a  case  has  been  made  which  re- 
quires it  to  proceed  no  further.'  and  'all  Issues 
of  fact  made  upon  the  petition  for  removal  must 
be  tried  in  the  Circuit  Court'    •    *    *    If  tbe 


case  be  not  removed,  the  Jorisdlctlon  ot  tbe  state 
court  remains  unaffected,  and,  under  the  act  of 
Congress,  the  inrlsdietion  of  the  federal  oonrt 
could  not  attacn  until  it  becomes  tbe  duty  of  tlie 
state  court  to  proceed  no  further.  No  socb  duty 
arises  unless  a  case  is  made  by  the  record  that 
entitles  the  party  to  a  removal" 

It  Is  a  well-settled  principle  that  a  dty  as 
a  municipal  corporation  Is  a  dtlzen  of  the 
state  within  which  It  exists,  within  the 
meaning  of  tbe  Judicial  Code.  Foster,  A 
Treatise  on  Federal  Practice,  vol.  1,  p.  134; 
Vincent  v.  Lincoln  County  (O.  C.)  30  Fed. 
740 ;  Uncoln  County  v.  Lunlng,  133  U.  S.  529, 
10  Sup.  Ct  863,  33  L.  Dd.  766;  Loeb  v.  Co- 
lumbia xwp.,  179  tr.  S.  472,  21  Sup.  Ct  174, 
45  Jj.  Ed.  280.  Another  prlndple  which  we 
deem  to  be  established  beyond  successful 
controversy  is  that  a  suit  between  an  in- 
corporated dty  and  a  dtlzen  of  another 
state  may  be  remoived  for  diversity  of  citi- 
zenship. Tsleta  V.  Canda  (O.  C.)  67  Fed.  6. 
The  proposition  before  us  may  be  put  thus: 
If  the  action  la  one  instituted  by  the  state 
as  the  real  party  in  interest  against  a  for>- 
eign  dtlzen,  the  cause  Is  not  removable.  If 
the  action  1b  one  between  the  dty  of  Reno 
as  plaintiff  and  a  foreign  dtlzen,  the  cause 
Is  removable,  and  the  order  prayed  fOr 
diould  be  totered. 

It  is  the  oontentioa  of  the  movant  here 
that  Inasmuch  as  the  franchise  by  authority 
of  which  they  <H>erate  thdr  street  railroad 
was  granted  by  the  munldpal  corporation, 
and  Inasmudi  as  the  streets  over  which  their 
street  nailrond  is  operated  are  properly 
within  and  nnder  the  control  of  the  dty  of 
Reno,  therefore  it  is  the  munldpal  corpora- 
tion that  is  the  real  party  in  interest ;  henoe 
the  cause  should  be  removed  for  diversity  of 
dtizenship.  It  is  as  a  propositlcm  of  law 
eminently  established  that  a  munldpal  cor- 
poration is  but  the  agency  by  and  through 
whldi  the  state  exerdsee  Its  sovereignty  in 
a  given  locality.  The  former  is  the  creature 
of  the  latter  and  subject  to  its  dominance 
and  control  within  constitutional  limitations. 
City  of  Reno  v.  Stoddard  and  DunUe,  107 
Pac.  317. 

It  Is  established  by  almost  nnlversal  ac- 
ceptation that  the  state,  acting  through  its 
Legislature,  may  exercise  complete  control 
and  dominance  over  the  streets,  avenues,  and 
alleyways  of  towns,  dtlee,  and.  municipal 
(x>rp<x-atlons.  This  rule  has  fotmd  sanction 
in  the  expression  of  cqurts  In  various  pro- 
ceedings and  for  many  purposes.  We  find  It 
asserted  to  permit  public  service  corpora- 
tions to  lay  pipes  and  wires.  St  Paul  v.  Chi- 
cago R.  Co.,  63  Minn.  330,  63  N.  W.  267,  65 
N.  W.  649,  68  N.  W.  458,  34  L.  R.  A.  184; 
Hodges  V.  Western  Union  Tel.  Co.,  72  Miss. 
910,  18  South.  84,  29  L.  R.  A.  770;  Port- 
land R.  Co.  V.  Portland,  14  Or.  188,  12  Pac. 
265,  58  Am.  R^.  299;  San  Antonio  Tractlok 
Co.  V.  Altgelt,  200  U.  8.  304,  26  Sup.  Ct  261, 
50  L.  Ed.  401;  13  R.  a  U  163.  And  where 
it  was  deemed  necessary  to  destroy  a  pub- 
lic highway  for  the  estabUabment  of  other 
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public  works.  HefCmer  v.  Cass,  etc.,  Coun- 
ties, 193  IlL  439,  62  N.  B.  201,  68  L.  B.  A. 
853.  The  rule  bas  been  Invoked  to  require 
a  municipal  corporation  to  appropriate  mon- 
ey for  the  maintenance  of  a  public  way. 
Pumphrey  v.  Baltimore,  47  Md.  145,  28  Am. 
Eep.  446;  Simon  v.  Northup,  27  Or.  487,  40 
Paa  660,  30  L.  B.  A.  171.  It  has  been  up- 
held where  by  legislative  action  the  state 
sought  to  control  certain  streets  of  a  dty  and 
to  exercise  that  control  through  commis- 
sioners for  the  purposes  of  a  driveway.  Peo- 
ple V.  Walsh,  96  111.  232,  36  Am.  Bep.  135. 

In  the  case  of  Cicero  Liumber  Co.  v.  Town 
of  Cicero  et  al.,  176  111.  9,  51  N.  E.  758,  42 
li.  B.  A.  696,  68  Am.  St  Bep.  155,  the  court 
said: 

"While  it  is  true  that  the  public  highways  are 
for  the  use  of  the  general  public,  it  is  at  the 
same  time  true  that  the  Legislature  is  a  repre- 
sentative of  the  public  at  large.  As  such  repre- 
sentative, it  may  grant  the  use  or  supervision 
and  control  over  the  highways  to  a  municipal 
corporation,  so  long  as  the  highways  are  not  di- 
verted to  some  use.  substantially  different  from 
that,  for  which  they  were  originally  intended. 
•  *  *  A  city  or  incorporated  town,  not  only 
bears  a  property  or  private  relation  to  the  state, 
but  it  also  bears  a  political  relation  thereto.  In 
its  political  relation,  it  is  merely  an  agency  of 
the  state.  The  municipal  corporations  of  the 
state  are  the  mere  creatures  of  the  state,  and  ex- 
ist by  the  authority  of  the  Legislature  and  sub- 
ject to  its  control.  Hence,  when  a  city  or  in- 
corporated town  holds  a  street  for  the  benefit  of 
the  public,  it  holds  It  for  the  benefit  of 
that  entire  public,  of  which  the  Legislature 
is  die  representative.  As  the  municipality  is 
a  mere  agent  of  the  state,  the  Legislature 
can  direct  the  manner  in  which  it  shall  control 
the  streets  within  its  limits.  The  property 
risrhts  and  easements,  which  the  municipality 
has  in  public  streets  and  ways,  are  held  by  it 
at  the  will  of  the  Legislature.  Of  course,  this 
statement  is  subject  to  the  further  statement, 
that  such  property,  as  the  municipality  holds  in 
its  private  capacity,  is  as  much  protected  by  the 
Constitiition  as  the  property  of  the  private  citi- 
sen.  But,  so  far  as  it  holds  property  as  a  mere 
agency  of  the  government  of  the  state,  the  consti- 
tutional provisions  above  referred  to  have  no  ap- 
plication, because  the  state  can  control  the  agen- 
cies created  by  it  for  the  purposes  of  govern- 
ment." 

Mr.  Dillon,  In  his  work  on  Municipal  Cor- 
porations, says: 

"The  plenary  power  of  the  Le^lature  over 
streets  and  highways  is  such  that  it  may,  in  the 
absence  of  such  constitutional  restrictions,  va- 
cate or  discontinue  them,  or  invest  municipal 
corporations  with  this  authority.  Without  a 
judicial  determination,  a  municipal  corporation, 
under  the  authority  conferred  by  its  charter  to 
locate  and  establish  streets  and  alleys  and  to 
vacate  the  same,  may  constitutionally  order  a 
vacation  of  a  street ;  and  this  power  when  exer- 
cised with  due  regard  to  individual  rights,  will 
not  be  restrained  at  the  instance  of  a  property 
owner,  claiming  that  he  is  interested  in  keeping 
open  the  streets  dedicated  to  the  public."  Dil- 
lon on  Municipal  Corporations,  {  666. 

When  the  defendant  In  this  action,  through 
Its  predecessors,  secured  its  franchise  for  the 
construction  and  maintenance  of  a  street 
railroad  on  and  over  the  streets  and  avenues 
of  the  dty  of  Beno,  it  secured  this  franchise 
by  the  authority  and  grant  of  the  state  of 
Nevada  acting  by  and  through  its  duly  au- 


thorized agent,  the  dty  of  Bena  To  the  dty 
of  Beno  was  delegated  the  power  to  grant 
the  franchise  and  to  pass  ordinances  in  con- 
nection, therewith.  This,  however,  constitut- 
ed but  a  delegation  of  auth<»lty  from  tb» 
sovereignty  of  the  state.  '  A  mmilcipal  cor- 
poration, it  Is  said,  has  no  powers  which  are 
not  derived  from  and  subordinate  to  those 
of  the  state.  This  has  been  held,  even  in 
cases  where  the  mfunldpal  corporation  had 
Its  existence  before  the  state  In  which  It  was 
located  became  an  independent  sovereign. 
Mt  Pleasant  v.  Beckwlth,  100  U.  8.  514,  25 
L.  Ed.  699;  Williams  v.  Eggleston,  170  U. 
S.  304,  18  Sup.  Ct  617,  42  I*  Ed.  1047: 
Attorney  General  t.  Lowrey,  199  U.  S.  233, 
26  Sup.  Ot  27,  60  Ll  Ed.  167.  It  is  stated 
in  the  text  of  Bullng  Case  Law  that  the  people 
of  a  particular  portion  of  a  state,  by  enjoy- 
ing the  privilege  of  self-government,  acquire 
no  vested  right  therein  as  against  the 
Legislature  representing  the  people  of  the 
state.  19  B.  C.  L.  731.  That  the  estate,  act- 
ing through  its  Legislature,  may  exerdse 
supreme  control  over  all  streets,  alleyways, 
and  avenues,  has  been  declared  to  be  a  law 
in  nearly  every  Jurisdiction  where  the  ques- 
tion has  been  brought  before  the  courts. 
Grand  Trunk  B.  B.  Co.  v.  South  Bend,  227 
U.  S.  544,  33  Sup.  Ot.  30%  57  L.  OM.  633.  44 
L.  B.  A.  (N.  S.)  405;  Marietta  Chair  Co.  ▼. 
Henderson,  121  Ga.  399,  49  S.  E.  312,  104 
Am.  iSt.  Bep.  156,  >2  Ann.  Gas.  83 ;  Cummins 
V.  Seymour,  79  Ind.  491,  41.  Am.  Bep.  618; 
Stanley  v.  Davenport,  54  Iowa,  463,  2  N.  W. 
1064,  6  N.  W.  706,  37  Am.  Bep.  216;  Ottawa 
B.  B.  Co.  V.  Larson,  40  Kan.  301, 19  Pac.  661, 
2  L.  B.  A.  58 ;  Crawford  Electric  Co.  v.  Knox 
County  Power  Co.,  110  Me.  286,  86  Atl.  119, 
Ann.  Cas.  19140,  933;  VocAs  Block  y.  Salt 
Lake  Bapld  Transit  Co.,  9  Utah»  31,  83  Pac 
229,  24  L.  B.  A.  610;  Ex  parte  Smith.  26  Cal. 
App.  116, 146  Paa  82 ;  Heppes  Co.  v.  Chicago, 
260  HI.  506,  108  N.  E.  456;  Wabash  B.  B-.  Co. 
T.  iDeflance,  167  U.  S.  8a  17  Sup.  Ct  748, 
42  L.  Ed.  87;  United  B.  B.  Co.  t.  Jersey 
City,  71  N.  J.  Law,  80,  58  Atl.  71;  Hoey  v. 
Gilroy,  129  N.  T.  132,  29  N.  B.  85;  Simon 
T.  Northup,  supra;  State,  v.  Missouri  Td. 
Co.,  189  Mo.  83,  88  S.  W.  41;  Prince  v. 
Crocker,  166  Mass.  347,  44  N.  SX  446,  32  L. 
B.  A  610;  Council  Bluffs  v.  Kansas  Olty 
By.  Co.,  45  Iowa,  338,  24  Am.  Bep.  773 ;  La 
Harpe  v.  Elm  Tp.  Gas  Co.,  69  Kan.  97,  76  Pac 
448 ;  Baltimore  B.  B.  Co.  v.  Beaney,  42  Md. 
117 ;  Balrd  v.  Bice.  63  Pa.  489 ;  13  E.  C.  L.  163. 
It  was  the  function  of  the  state  to  determine 
as  to  what  conveniences  for  traffic  or  travel 
the  public  might  enjoy  over  the  streets  or 
avenues  of  the  city  of  Beno.  Cicero  Lum- 
ber Co.  V.  Cicero,  supra;  Barrows  v.  Syca- 
more, 150  111.  588,  37  N.  B.  1096,  25  L.  B.  A. 
535,  41  Am.  St  Bep.  400;  Simon  t.  Northup, 
supra. 

The  rule  recognizing  the  sovereignty  ot 
the  state  over  the  streets  and  avenues  of  a 
munldpal  corporation  within  its  borders, 
founded  as  it  is  upon  necessity  and  reascMi^ 
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most  be  regarded  as  a  reality  and  not  a 
flction.  Hence  In  this  case  the  state,  looking 
to  the  mode  of  travel  that  was  to  be  furnish- 
ed as  an  accommodation  to  the  public  over  the 
streets  and  avenues  of  the  dty  of  Reno,  and 
being  sovereign  In  control  over  those  streets 
and  avenues,  granted,  through  its  agent,  the 
municipal  corporation,  a  franchise  to  the 
predecessors  In  Interest  of  defendant  here. 
The  granting  of  this  franchise  did  not  con- 
stitute a  relinquishment  of  the  sovereignty 
held  by  the  state  over  those  streets  and  ave- 
nues, nor  a  relinquishment  of  the  power  to 
control  the  letting  and  regulation  of  fran- 
chises on  or  over  such  streets  and  avenues. 
The  city  of  Reno  as  a  municipal  corporation 
may  have  had  at  all  times  an  Interest  co- 
ordinate with  the  state  in  the  letting  of  fran- 
chises for  public  service  on  the  streets  and 
avenues  within  its  limits.  This,  however,  in 
no  wise  detracted  from  the  sovereignty  <«• 
contrcd  or  interest  which  the  state  held  in 
the  matter.  If  the  state,  exercising  its  right 
of  control  over  the  streets  of  the  dty  of 
Keno,  was  the  real  party  in  interest,  and 
only  acted  through  its  agent  in  the  granting 
of  the  franchise  to  the  predecessors  of  the 
defendant,  then  we  take  it  that  it  will  not 
be  gainsaid  that  the  state  is  the  real  party 
Interested,  looking  to  the  carrying  out  of 
the  terms  of  that  franchise  and  the  enforce- 
mtent  of  the  ordinance  by  and  through  which 
the  franchise  was  In  the  first  Instance  grant- 
ed. In  the  action  at  bar  the  state  proceeds 
in  this  court  on  the  relation  of  the  dty  of 
Reno,  but  the  state  of  Nevada  is  the  plaintifF 
and  the  real  party  in  Interest 

Aside  from  the  fact  that  the  state,  bdng 
sovereign  over  the  streets  and  avenues  of 
the  dty,  is  therefore  the  real  party  in  in- 
terest, hence  the  real  party  plaintiff,  It  must 
be  further  observed  that,  inasmuch  as  the  ac- 
tion commenced  in  this  court  Is  -a.  special 
proceeding,  which  under  our  statute  could 
only  be  instituted  by  the  state  through  its 
Attorney  General,  and  which  in  this  instance 
is  instituted  in  strict  conq)llance  yritix  that 
statute,  courts  are  bound  to  regard  the  state 
as  the  real  party  plaintiff.  The  munidpal  cor- 
poration as  such  has  no  power  under  the  stat- 
ute to  institute  the  proceeding.  This  right  is 
limited  to  the  state  alone.  Were  we  to  hold 
that  the  munldpallty  i^  the  party  plaintiff,  as 
contended  for  by  defendant  here,  then  for 
vrant  of  authority  In  the  plaintiff  corpora- 
tion the  proceeding  would  fall,  and  there 
would  be  no  cause  of  action  to  remove. 

In  view  of  the  many  decisions  rendered 
by  the  federal  courts  and  by  the  Supreme 
Oonrt  of  the  United  States,  we  take  it  that 
It  will  not  be  seriously  contended  that  the 
mle  of  diversity  of  dtlzenshlp  operates  for 
the  purpose  of.  removal  under  the  Judicial 
Obde,  where  the  state  Is  a  party  and  the 
other  party  to  the  action  is  the  dtizen  of  a 
foreign  state.  The  action  here  is  not  such 
as  may  be  termed  a  "suit  arising  under  the 
Constitution  or  lavs  of  the  United  States 


or  treaties  made  nnder  mdr  antbority,"  In- 
asmudi  as  a  correct  dedsloa  of  the  matter 
in  controversy  does  not  dq>end  on  tbe  con- 
struction of  dther,  nor  is  the  title  set  up  t^ 
the  parties,  so  far  as  tbe  pleadings  are  be- 
fore this  court,  one  sudi  as  may  be  denied 
by  one  construction  of  the  Constitution  or 
laws  of  the  United  States  or  sustained  by 
the  opposite  construction.  Cabeoa  v.  Vir- 
ginia, 6  Wheat.  379,  K  Ll  Ed.  257 ;  RaUroad 
Co.  V.  Mississippi,  102  U.  &  136,  26  L.  Ed.  96; 
Starln  v.  New  York,  115  U.  S.  248,  6  Sup. 
Ct  28,  29  L.  Ed.  388.  "A  suit  by  a  state  in 
one  of  its  own  courts  cannot  be  removed," 
says  the  Supreme  Court  of  the  United  States, 
"unless  it  be  a  suit  arising  under  the  Con- 
stitution Of  laws  of  the  United  States  or 
treaties  made  under  thdr  authority."  Ger- 
manla  Ins.  Co.  v.  State  of  Wisconsin,  119 
U.  S.  473,  7  Sup.  Ct  260,  30  I*  Ed.  461. 
"A  state  is  not  a  dtizen,"  says  the  Supreme 
Court  of  the  United  States,  "and,  under  the 
Judiciary  Acts  of  the  United  States,  it  is 
well  settled  that  a  salt  between  a  state  and 
a  dtizen  or  a  corporation  of  another  state 
is  not  between  dtlzens  of  different  states, 
and  that  the  Circuit  Court  of  the  United 
States  has  no  Jurisdiction  of  it,  unless  it 
arises  under  the  Constitution,  laws  or  trea- 
ties of  the  United  States."  Postal  Tel.  Cable 
Co.  V.  Alabama,  155  U.  a  482,  15  Sup.  Ot 
192,  39  L.  Ed.  231. 

In  the  case  of  Arkansas  v.  Kansas  &  Tex- 
as Goal  Co.,  183  U.  S.  185,  22  Sup.  Ct  47, 
46  Lu  Ed.  144,  the  action  was  comimenced  by 
the  state  of  Arkansas,  on  the  relation  of 
Jo  Johnson,  as  prosecuting  attorney  for  the 
Twelfth  Judldal  drcult,  against  a  foreign 
corporation  defendant  The  defendant  filed 
a  petition  for  removal  to  the  United  States 
court  on  the  ground  that  the  relator,  Jo 
Johnson,  was  a  dtizen  of  Arkansas,  and  that 
the  defendant  was  a  dtizen  of  MissourL  On 
refusal  by  the  state  court  to  remove,  the 
matter  was  taken  to  the  federal  court  The 
latter  refused  to  remand  and  retained  the 
case  for  trial.  On  appeal  to  the  Supreme 
Court  of  the  United  States,  the  action  of 
the  federal  court  in  refusing  to  remand  was 
reversed.  In  speaking  for  the  court,  Mr. 
Chief  Justice  Fuller  said: 

"We  need  not  spend  any  time  on  the  conten- 
tion tiiat  this  wag  a  controversy  between  citi- 
zens of  different  states.  The  Circuit  Court 
correctly  held  otherwise.  The  state  of  Arkansas 
was  the  party  complainant,  and  a  state  is  not 
a  citizen." 

Holding  to  the  same  effect  are  the  cases 
of  Postal  Telegraph  Cable  Co.  v.  State  of 
Alabama,  155  U.  S.  482,  15  Sup.  Ct  192,  39 
li.  Ed.  231;  Stone  v.  South  Carolina,  117  U. 
S.  430,  6  Sup.  Ct  799,  29  L.  Ed.  962. 

We  are  referred  by  defendant  to  a  number 
of  authorities  which  they  claim  to  support 
their  contention  that  this  is  a  case  for  re- 
moval. In  the  case  of  State  of  IlL  ex  rel. 
Hunt,  Attorney  General,  v.  Illinois  Central  R. 
R.  Co.  (C.  C.)  88  Fed.  721,  the  action  was  In 
quo  trarranto,  brought  in  the  name  of  the 
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state,  by  the  Attorney  General,  to  prevent  a 
railroad  from  exerdalng  certain  rights  and 
privileges  and  from  controlling  certain  lands. 
The  motion  for  removal  was  based  upon  own- 
ership in  land  acquired  under  an  act  ot  the 
Legislature ;  that  subsequently  the  act  grant- 
ing the  land  was  repealed,  and  that  such  re- 
pealing act  was  In  violation  of  the  provisions 
of  the  Constitution  of  the  United  States  relat- 
ing to  laws  Impairing  the  obligations  of  con- 
tracts and  of  the  Fourteenth  Amendment  de- 
claring that  no  person  shall  be  deprived  of 
property  without  due  process  of  law.  On  mo- 
tion to  remand  from  the  federal  circuit  court 
for  the  Northern  District  of  lUlnois,  the  court 
denied  the  motion,  but  rather  upon  the 
ground  that  the  case  was  one  arising  under 
the  Constitution  of  the  United  States  and  in- 
volving the  interpretation  of  the  federal  Con- 
stitution, in  order  to  arrive  at  a  correct  deci- 
sion of  the  question  presented.  In  that  case 
the  question  of  diversity  of  citizenship  was 
not  before  the  court. 

In  the  case  of  Amee  t.  Kansas  ex  rel. 
Johnston,  Attorney  General,  111  U.  S.  449, 
4  Sup.  Ct.  437,  28  L.  Ed.  482,  two  questions 
were  considered  by  the  Supreme  Court  of  the 
United  States:  First,  whether  the  suit  was 
of  a  dvil  naturei,  at  law  or  In  equity,  arising 
under  the  laws  of  the  United  States;  and, 
second,  whether,  if  they  were  such,  it  could 
be  removed  under  the  act  ot  March  8,  1875, 
ina8mu<^  as  it  was  brought  by  a  state  to  try 
the  right  of  a  corporation  and  its  directors 
to  exercise  corporate  powers  and  franchises 
within  the  territorial  Jurisdiction  of  the 
state.  The  purpose  of  the  action  was  to  test 
the  validity  of  a  consolidation  entered  Into 
between  the  Kansas  Padflc  Railway  Compa- 
ny and  the  Union  Pacific  Hallway  Company. 
The  case  turned  solely  xipoa.  the  validity  of 
the  consolidation  in  the  light  of  authority 
conferred  for  that  purpose  by  an  act  of  Con- 
gress. In  arriving  at  a  determination  as  to 
the  matter,  the  court  said: 

"If  the  acts  of  Congress  confer  the  authority, 
the  consolidation  is  valid;  if  not,  it  is  invalid. 
Clearly,  therefore,  the  cases  arise  under  these 
acts  of  Congress,  for,  to  use  the  language  of 
Mr.  Chief  Justice  Marshall  in  Osborn  v.  Unit- 
ed States  Bank,  9  Wheat.  825  [6  L.  Ed.  204], 
an  act  of  Congress  'is  the  first  ingredient  in  the 
case— is  its  origin— is  that  from  which  every 
other  part  arises.'  The  right  set  up  by  the 
company,  and  by  the  creditors  as  weO,  wlU  be 
defeated  by  one  construction  of  these  acts  and 
sustained  by  the  opposite  construction.  When 
this  is  80,  it  has  never  been  doubted  that  a  case 
is  presented  which  arises  under  the  laws  of  the 
United  States." 

We  are  referred  to  the  case  of  City  of  New 
Orleans  v.  SbeK>ard,  10  La.  Ann.  268.  There 
the  suit  was  instituted  by  the  municipal  cor- 
poration for  an  amount  alleged  to  be  due  for 
municipal  taxes.  The  defendant  Sheppard 
tooti.  a  rule  to  show  cause  why  the  suit  should 
not  be  transferred  to  the  Circuit  Court  of  the 
United  States,  asserting  in  furtherance  of  bis 
motion  that  he  was  a  dtlzen  of  the  state  of 
Virginia.     The   muuidpaUty   contested  bis 


dtlzensbip.  The  trial  con'ri  held,  under  the 
facts  presented,  that  he  was  a  dtizen  of  the 
state  of  Liouiaiana.  On  appeal  to  the  Su- 
preme Court,  that  tribunal,  reviewing  the 
case,  held  that  on  the  showing  made  the  de- 
fendant had  established  his  citizenship  in  the 
state  of  Virginia,  and,  inasmuch  as  the  ac- 
tion was  between  a  dtizen  of  the  state  of 
Louisiana  as  plaintlfT  and  a  citizen  of  a  for- 
eign state  as  defendant,  the  action  was  prop- 
erly removable  to  the  federal  court  It  will 
be  noted  that  this  case  turned  rather  on  a 
question  of  fact  than  on  a  proposition  of  law. 

In  the  case  of  City  of  Tsleta  v.  Canda  et  aL 
(C.  C.)  67  Fed.  6,  the  controversy  was  between 
the  city  of  Ysleta,  a  munidpal  corporation  in. 
El  Paso  coimty,  Tex.,  as  plaintifF,  and  a  dtl- 
zen  of  the  state  of  New  York.  There  the  mo- 
nidpal  corporation  was  suing  in  its  indivldn- 
al  corporate  capadty,  and  the  case  was  re- 
tained by  the  Circuit  Court  of  the  United 
States  because  this  fact  appeared  on  the  face 
of  the  complaint  In  the  matter  at  bar  we 
find  from  the  face  of  the  complaint  that  the 
action  is  one  between  the  state  of  Nevada,  on 
the  relation  of  a  dtizen  of  that  state,  and  a 
dtizen  of  a  foreign  state.  We  are  at  a-  loss 
to  discover  the  analogy. 

In  the  case  of  Vincent  t.  Lincoln  County 
(C.  C.)  30  Fed.  740,  the  action  was  between  an 
individual  dtizen  of  a  foreign  state  and  one 
of  the  counties  of  this  state.  There  It  was  es- 
tablished, in  conformity  with  the  decisions  of 
this  court  (Waitz  v.  Ormsby  County,  1  Nev. 
370;  Claibev.  Lyon  County,  8  Nev.  181;  Flor- 
al Springs  Water  Co.  v.  Rives,  14  Nev.  434), 
that  a  county  as  a  munidpal  corporation,  or 
at  least  as  a  quasi  munidpal  corporation,  was 
liable  to  be  sued  in  any  court'  of  competent 
Jurisdiction.  In  'that  action  the  state  was 
not  a  party,  dther  nominally  or  otherwise. 

In  the  case  of  State  of  Washington  ex  reL 
City  of  Tacoma  v.  Tacoma  Railway  ft  Power 
Co.  (C.  C.)  244  Fed.  989,  the  action  was  in 
the  form  of  a  proceeding  instituted  pursuant 
to  the  Code  of  the  State  of  Washington  for 
a  writ  of  mandamus  to  compel  the  holder  of 
a  street  railway  franchise  to  operate  cars  oa. 
one  of  its  lines,  so  as  to  render  an  adequate 
service,  for  the  compensation  of  a  single  con- 
tinuous trip.  The  question  of  diversity  of 
dtlzensbip  was  not  considered  by  the  court. 
We  take  it  from  a  reading  of  the  opinion  that 
it  was  conceded  by  all  imrties  that  the  action 
was  instituted  by  the  city  of  Tacoma,  acting 
in  its  individual  corporate  capadty.  The  Cir- 
cuit Court  for  the  Western  District  of  Wash- 
ington did  not  assume  to  determine  its  right 
to  retain  the  action  on  the  ground  of  diversity 
of  dtlzensbip.  The  court,  after  quoting  from 
the  statute  of  the  state  of  Washington 
(Pierce's  Code,  1905, 1 1408),  said: 

"If  this  suit  is  such  a  proceeding  as  contem- 
plated and  authorized  by  the  above-quoted  sec- 
tions of  the  Code,  for  a  writ  of  mandamus  pure 
and  simple,  it  is  not  cognizable  in  this  court, 
and  the  motion  to  remand  should  be  granted. 
It  becomes  necessaryi  however,  for  the  court  to 
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examine  the  record  and  form  ita  own  condiuioii 
as  to  the  real  nature  of  the  proceeding,  irrespec- 
tive of  the  means  b7  whicli  uie  litigants  propose 
to  obtain  the  relief  desired.  The  affidavit  of 
the  mayor,  which  stands  as  the  complainant's 
pleading,  dni>s  not  set  forth  any  duty  specifical- 
ly enjoined  by  law,  nor  any  specific  right  or  of- 
nce,  to  the  use  or  enjoyment  of  whicti  an^  par- 
ticular person  is  entitled,  and  from  which  he 
has  been  unlawfully  precluded.  On  the  con- 
trary, the  proceeding  is  in  the  interest  of  the 
general  public,  and  the  grounds  of  complaint  are 
neglect  and  refusal  to  render  the  service  of  a 
common  carrier  in  accordance  with  general 
principles  of  law  and  in  the  discharge  of  an  obli- 
gation assumed  by  contract  In  other  words, 
the  powers  of  a  court  of  equity  are  invoked  to 
compd  the  specific  performance  of  a  contract" 

In  Tlevr  of  tbe  fact  that  the  question  pre- 
sented In  the  matter  at  bar  tnms  squarely 
on  the- question  of  diversity  of  citizenship, 
rather  than  as  to  Its  being  an  action  at  law 
or  In  equity  under  the  Constitution  of  the 
United  States  or  the  acts  of  Congress,  the 
Tacoma  Case,  last  cited,  furnishes  neither 
assistance  to  determine  nor  light  to  review 
tbe  matter  before  us.  If  the  authority  last 
reviewed  does  anything,  it  Inferentlally  sup- 
ports the  position  which  we  talse  here.  The 
observation  of  the  court  there  made  Is  pat  In 
the  matter  at  bar;   there  It  is  said: 

"If  this  suit  is  such  a  proceeding  as  contem- 
plated and  authorized  by  the  at>ove-qaoted  sec- 
tion of  the  Code  [Code  of  Washington],  for  a 
writ  of  mandamus  pure  and  simple,  it  is  not 
cognizable  in  this  court,  and  the  motion  to  re- 
mand should  be  granted." 

Tbe  proceeding  here  is  that  contemplated 
and  authorized  by  the  different  sections  of 
the  Code  of  this  state  providing  for  actions 
in  quo  warranto  to  be  instituted  by  the  state 
through  its  adviser,  the  Attorney  Oeneral, 
against  a  corporation,  basing  such  proceeding 
on  the  several  grounds  nominated  by  the 
statute.  It  Is  therefore  such  a  proceeding  as, 
In  the  Judgment  of  the  learned  federal  court 
In  the  case  of  Washington  ex  reL  City  of  Ta- 
coma V.  Tacoma,  etc.,  Co.,  supra,  would  call 
for  an  order  to  remand,  were  It  In  that  Ju- 
risdiction. 

Secti<m  1  of  article  8  of  our  Ooiutltution 
provides : 

"The  Legislature  shall  pass  no  si>«cial  act  in 
any  matter  relating  to  corporate  powers  except 
for  municipal  purposes ;  but  corporations  may 
be  formed  under  general  laws;  and  all  such 
laws  may  from  time  to  time  b«  altered  or  re- 
pealed." 

Under  the  provision  of  the  organic  law 
Quoted,  plmary  powers  were  reserved  to  the 
Legislature  to  enact  laws  dealing  with  corpo- 
rations and  with  franchises  granted  to  cor- 
porations. Under  this  constitutional  provi- 
sion is  contemplated  statutes  such  as  that 
under  which  this  action  was  commenced. 
Franchises  such  as  that  held  by  the  defendant 
Issue  from  the  sovereign.  State  ex  rel.  Kan- 
sas Oity  V.  Fifth  St  R.  R.  Co.,  140  Mo.  539, 
41  S.  W.  965,  88  L.  R.  A  218,  eS  Am.  St 
Bep.  742.  In  the  matter  at  bar  the  dty  of 
Bene  could  not,  under  the  statute,  bring 
tills  action  in  Its  own  name.  The  proceed- 
ing is  one  reserved  to  the  states 


It  Is  suggested  that,  to  Justi^  this  court  in 
refusing  to  enter  the  order  of  removal,  tbe 
action  must  be  based  up<Hi  some  act  done  in 
violation  of  the  common  law  or  of  the  stat- 
ute law  of  the  state.  In  this  respect  It  will 
be  noted  that  the  proceedings  here  are  based 
on  the  violation  of  a  dty  ordinance,  passed 
In  oonfonnity  with  and  under  sanction  and 
authority  of  our  statutes.  Tbe  very  sugges- 
tion made  is  dealt  with  convincingly  by  the 
Supreme  Court  of  Wisconsin  in  the  (sse  of 
State  ex  rel.  Attorney  General  V/  Madison  St 
Railway  Co.,  72  Wis.  612,  40  N.  W.  487,  1 1* 
R.  A.  771.  There  it  waa  said  that  a  violation 
of  the  ordinance  Is  a  violation  of  the  stat- 
ute permitting  such  ordinance  and  sanctlmi- 
Ing  such  franchise.    The  court  observed : 

"The  common  council,  in  passing  the  ordi- 
nance, acted  as  the  agent  of  tbe  state  and  as 
public  officers  by  virtue  of  such  delegated  au- 
thority. The  streets  are  for  the  public  use,  and 
BO  also  are  the  street  railways,  affording  increas- 
ed advantages  and  facilities  to  the  public,  and 
they  are  primarily  under  the  control  of  the  Ijeg- 
islatnre,  and  the  power  of  the  municipalities  In 
respect  thereto  is  entirely  derived  from  the  Leg- 
islature.  •  *  •  The  immunities  and  privileg- 
es granted  to  the  company  by  the  ordinnnce  are 
as  much  the  franchises  of  the  corporation  as  if 
they  bad  been  directly  granted  by  the  statute 
under  which  it  was  organised.  Tbe  common 
council  of  the  city  of  Madison  is  authorized  to 

Srant  them  by  the  statute,  and  such  power  is  a 
elegated  one.  What  the  common  council  does 
within  that  power  is  done  by  the  Iicgislature 
through  its  agency.  The  public  has  an  interest 
in  these  franchises;  the  power  to  grant  them, 
therefore,  must  be  derived  from  the  Legisla- 
ture." 

To  the  same  general  effect  was  the  deda- 
ratlcm  of  the  Supreme  Court  of  the  United 
States  Id  the  case  of  Transportation  Co.  v. 
Chicago,  go  U.  S.  641,  25  L  Ed.  83& 

It  has  been  suggested  that  the  ground  re- 
lied upon  in  these  proceedings  is  based  en- 
tirely upon  the  violation  of  contractual 
rights  flowing  from  the  franchise  granted 
by  the  dty  of  Reno.  In  our  Judgment,  it 
had  better  be  said  to  be  a  proceeding  where 
the  ground  relied  upon  Is  the  abuse  of  cor- 
porate powers  granted  by  the  franchise  and 
failure  to  comply  with  the  requirements  and 
conditions  on  which  the  franchise  was  ac- 
quired. It  is  a  settled  principle  of  law  that 
the  acts  of  a  corporation  In  this  respect  can 
be  assailed  most  appropriately  In  dlreict 
proceedings  brought  by  the  state  for  that 
purpose:  Hovdman  v.  Railroad,  70  Mo.  643 ; 
Mackall  v.  C.  &  O.  Canal  Ca,  04  U.  S.  306.  24 
U  Ed.  161. 

This  principle  was  asserted,  with  approved 
authorities,  by  the  Supreme  Court  of  the 
United  States  In  the  case  of  National  Bank 
V.  Matthews,  08  U.  S.  628,  26  L.  Ed.  ISa 
This  very  suggestion  was  made  to  the  Su- 
preme Court  of  Kansas  in  the  case  of  City  of 
Olathe  V.  Mo.  &  Kan.  Interurban  By.  Co.,  78 
Kan.  103,  06  Pac.  42.  The  proceedings  there, 
as  here,  were  quo  warranto,  brought  by  the 
dty  of  Olathe  against  the  railway  company, 
deeklng  to  forfdt  the  rights  granted  by  the 
ordinance  to  the  corporation.    It  was  con- 
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tended  by  th'e  company  there  that  the  contro- 
Tersy  indicated  by  the  petition  related  to 
mere  matter  of  contractual  rights  between 
the  dty  and  the  company,  and  was  therefore 
not  triable  in  quo  warranto  proceedings. 
The  court  there  referred  to  its  previous  de- 
termination of  the  question  in  the  case  of 
State  V.  Des  Moines  City  By.  Co.,  135  Iowa, 
694,  109  N.  W.  867,  saying: 

"Bat  it  is  a  thorougbly  well-established  prop- 
osition that  rights  granted  to  a  corporation,  ei- 
ther directly,  or  by  the  state  indirectly,  through 
the  act  of  a  minor  municipality  authorized  by 
the  state,  are  to  be  regarded  as  franchises  no 
less  than  is  the  right  to  be  a  corj^oration.  Both 
classes  of  rights  are  derived  mediately  or  imme- 
diately from  the  state,  and  both  are  subject  to 
the  inherent  power  of  the  state  to  guard  against 
their  abuse  by  the  grantee  or  usurpation  by  a 
wrongdoer.  The  occupation  of  the  public  street 
for  railway  purposes  is  not  a  matter  of  common 
right,  and  without  a  leKislative  grant  therefor 
the  construction  or  maintenance  of  such  a  rail- 
way would  expose  the  party  responsible  there- 
for to  punishment  as  for  a  nuisance.  The  mu- 
nicipality to  which  is  given  authority  to  grant 
such  privilege  exercises  a  delegated  power  only, 
and  it  cannot  grant  to  any  person  or  corpora- 
tion a  privilege  which  is  confessedly  in  deroga- 
tion of  the  common  right,  in  a  manner  which 
shall  exclude  the  power  of  the  state  to  inquire 
into  its  abuse,  or  to  prevent  the  subversion  of 
the  public  interests  which  the  legislative  grant 
was  intended  to  protect.  •  •  •  That  the 
right  to  occupy  the  public  streets  with  a  railway 
depends  entirely  upon  legislative  grant  and  is 
therefore  a  franchise,  notwithstanding  the  fact 
that  the  terms  of  such  grant  and  their  accept- 
ance constitutes  also  a  contract,  is  too  well  set- 
tled to  be  open  to  serious  question.  *  •  • 
Not  only  is  the  a— -lication  of  quo  warranto  or 
its  statutory  substitute  to  cases  of  this  kind  up- 
held by  the  overwhelming  weight  of  authority, 
but  it  is  clearly  in  accord  with  the  dictates  of 
sound  public  policy." 

At  this  point,  and  pursuant  to  the  sugges- 
tiaa  made,  it  may  be  well  to  consider  the  na- 
ture of  the  proceeding  instltated  here,  and 
which  defendant  seeks  to  remove.  This  is 
an  action  In  quo  warranto.  The  common-law 
writ  of  quo  warranto  was  in  the  nature  of  a 
writ  from  the  sovereign,  directed  to  one  who 
claimed  an  office  or  franchise.  The  purpose 
in  cases  of  franchise  was  to  require  of  the 
defendant  that  he  show  by  what  warrant  he 
exercised  such.  This  writ,  or  proceedings 
identical  in  nature,  has  been  written  into  the 
statute  law  of  many  of  the  states  of  the 
Union,  and  in  nearly  every  instance  the 
principles  of  the  ancient  writ  have  been  rec- 
ognized, in  that  the  state  has  been  made  to 
take  the  place  of  the  sovereign,  the  writ  is- 
suing from  and  by  the  state  for  the  purpose 
of  inquiring  by  what  warrant  an  office  or 
franchise  Is  held  or  enjoyed.  We  have  al- 
ready made  mention  of  the  rule  as  to  the 
propriety  of  the  proceedings  by  quo  warran- 
to to  test  the  right  to  exercise  a  franchise. 

As  regards  foreign  corporations  it  has 
been  generally  held  that  such  like  domestic 
bodies  are  subject  to  quo  warranto  proceed- 
ings to  try  rights  to  the  enjoyment  of  fran- 
chises. State  V.  Western  Union  Mutual  L.  I. 
Co.,  47  Ohio  St  167,  24  N.  E.  392,  8  L.  R.  A 
129;    Attorney   General   v.   Booth  Co.,   143 


Mich.  89,  106  N.  W.  868.  The  proceedlns 
here,  being  that  of.  quo  warranto,  Is  to  be 
dlgtinguished  from  a  proceeding  Involyliig 
acts  violative  of  contractual  obligations.  So 
the  matter  at  bar  is,  by  reason  of  its  nature^ 
one  to  be  distinguished  from  cases  involving 
injunctive  proceedings  instituted  to  prevent 
mualclpalitles  from  annulling  or  Violating 
contractual  relations  by  subsequent  ordinanoei 
Quo  warranto  Inquires  if,  in  view  of  certain 
alleged  conditions,  any  franchise  really  ex- 
Uts. 

One  other  view  of  this  matter  seems  perti- 
nent, in  response  to  the  suggestion.  The 
franchise  which  is  the  subject-matter  of  the 
action  here  was  accepted  and  Its  privileges 
enjoyed  subject  to  the  fulfillment  of  condi- 
tions therein  expressly  laid  down.  Under 
the  ordinance  by  which  the  franchise  came 
into  existence,  user  and  Improvement  being 
conditions  stated  upon  which  enjoyment 
might  continue,  the  question  cannot  arise  as 
to  the  impairment  of  the  obligation  of  a  con- 
tract; the  company  defendant  having  ac- 
cepted its  franchise  privileges  subject  to  the 
reserved  power  of  the  state  to  question  by 
quo  warranto  proceedings  the  validity  and 
existence  of  that  franchise.  Sioux  City  St. 
Ry.  Co.  y.  Slouj  City,  138  U.  S.  108,  11  Sup. 
Ct.  226,  34  L.  Ed.  898;  State  ex  rel.  Kansas 
City  V.  Fifth  St  R  R  Co.,  140  Mo.  539,  41  S. 
W.  955,  38  L.  R.  A.  218,  62  Am.  St  Rep.  742. 

Reference  is  made  to  section  26  of  the  dty 
ordinance  under  which  the  franchise  was 
granted.  The  latter  part  of  that  section 
reads: 

"The  said  city  shall  thereupon  be  entitled  to 
take  such  action  and  institute  such  proceedings 
as  may  be  necessary  or  essential  to  have  such 
forfeiture  fixed  and  declared." 

This  provision  In  the  ordinance  of  the  dty 
of  Reoo  could  not  be  said  to  abrogate  or  sus- 
penA  the  plain  provisions  of  the  statutes  of 
the  state  providing  for  actions  such  as  that 
Instituted  here.  Indeed,  the  dty  could  not 
by  the  mere  adoption  of  this  ordinance  dele- 
gate to  Itself  the  sole  power  to  fix  or  declare 
a  forfeiture  of  the  franchise.  The  Identical 
question  here  suggested  was  dealt  with  un> 
der  a  similar  provision  of  a  dty  ordinance 
in  the  case  of  State  ex  rel.  Kansas  City  t. 
Fifth  St  R.  R.  COb,  supra,  where,  referring 
to  the  provision  of  the  ordinance  as  to  the 
right  of  the  dty  to  proceed  in  its  own  name, 
the  court  said: 

"The  sovereign  power  of  the  state  to  proceed 
against  defendant  by  quo  warranto  for  forfei- 
ture of  its  franchise,  even  at  the  relation  of  the 
city,  cannot  be  contracted  away  or  in  any  way 
abridged  b^  the  city.  At  moat,  such  a  provision 
in  the  ordmance  only  provided  the  city  another 
remedy." 

In  this  respect  we  might  with  propriety 
refer  to  idmilar  analysis  resorted  to  by  the 
Supreme  Court  of  Massachusetts  In  the  case 
of  Attorney  General  v.  Tudor  Ice  Ga,  104 
Mass.  239,  6  Am.  R^.  227. 

But  there  is  yet  another  view  to  be  ex- 
pressed as  to  this  section  of  the  ordinance. 


Digitized  by 


Google 


Nev.) 


IN  RK  DBLANET'S  ESTATE 


383 


It  must  be  presumed  that  this  ordinance  was 
enacted  by  the  city  with  a  view  to  general 
laws  and  statutes  bearing  upon  the  Institu- 
tion of  necessary  or  essential  proceedings  to 
have  such  forfeiture  fixed  and  declared.  By 
the  yery  language  of  this  section  of  the  ordi- 
nance It  Is  made  plain  that  the  city  did  not 
limit  Itself  as  to  the  manner  or  mode  by 
which,  or  the  Jurisdiction  In  which,  It  would 
take  action  or  Institute  such  proceedings. 
If  the  city  saw  fit,  as  it  did  here,  to  make 
itself  the  relator  to  its  sovereign,  the  state  of 
Nevada,  that  the  latter  might,  under  consti- 
tutional rights  and  statutory  provisions,  in- 
stitute this  action,  then  it  has  done  neither 
more  nor  less  than  that  which  by  the  lan- 
guage of  the  ordinance  it  declared  the  right 
to  do. 

Assuming  that  the  city,  acting  in  Its  own 
name,  could  have  brought  action  to  curtail 
or  annul  the  franchise  held  by  the  defend- 
ant here,  which  is  not  according  to  our  un- 
derstanding of  the  law  (People  v.  Sutter  St. 
Ry.  Ck).,  117  CaL  612,  49  Pac.  736),  would  the 
existence  of  such  a  right  limit  the  city  to 
that  right  only,  if  other  modes  or  proceed- 
ings for  accomplishing  the  same  result,  were 
available?  Or  would  the  existence  of  such  a 
rii^t  prevent  the  state  of  Nevada  from  insti- 
tuting this  action  on  rdatlon  of  the  city? 
Manifestly  not.  Neither  the  institution  of 
this  action  nor  the  enactment  of  the  Legis- 
lature providing  for  such  constitutes  an  ab- 
rogation, abridgment,  or  circumscription  of 
any  right  acquired  by  the  city  of  Reno 
through  the  special  act  of  incorporation.  In 
the  language  of  section  26  of  the  ordinance 
we  find  nothing  which  attempts  to  take  from 
the  force  and  effect  of  the  general  statute, 
nor  which  would  attempt  to  bind  the  city  to 
become  the  sole  party  plaintiff  In  taking  such 
action  or  Instituting  such  proceeding  neces- 
sary or  essential  to  have  forfeiture  declared. 

It  Is  asserted  that  to  justify  the  refusal  of 
this  court  to  enter  an  order  of  removal  un- 
der the  statute  the  action  must  be  based  up- 
on some  act  done  in  violation  of  the  common 
law  or  of  the  statute  law  of  the  state.  It 
will  be  sufficient  to  observe,  in  response  to 
this  suggestion,  that  the  motion  for  removal 
here  Is  Instituted  solely  on  the  diversity  of 
citizenship;  and  in  view  of  the  rule  in  that 
respect  so  oft  declared,  the  movant  here  re- 
lies on  the  asserted  fact  that  such  diversi- 
ty appears  on  the  face  of  the  complaint. 
Growing  out  of  the  suggestion  it  may  be  fur- 
ther observed  that,  in  order  to  demand  re- 
moval warrantable  from  the  nature  of  the 
action,  the  latter  must  be  such  as,  under  the 
provision  of  chapter  3  of  the  Judicial  Code, 
ctmstltutes  an  action  in  law  or  in  equity 
arising  under  the  Constitution  or  laws  of  the 
United  States,  which  might  be  defeated  by 
one  construction  of  these  acts  or  sustained 
by  the  opposite  construction.    Ames  v.  Kan- 


sas, supra.  Such  is  not  even  contended  for 
by  eminent  counsel  here. 

We  must  not  be  understood  here  as  decid- 
ing any  matter,  save  and  except  the  question 
of  the  removal  of  the  quo  warranto  proceed- 
ings from  this  court,  where  they  were  insti- 
tuted, to  the  United  States  District  Court  for 
the  District  of  Nevada,  on  the  ground  of  di- 
versity of  citizenship.  W  «  do  not,  therefore, 
assume  to  determine  the  low  of  the  case  as 
regards  the  merits  of  the  quo  warranto  pro- 
ceedings. Many  matters  touched  upon  in  the 
opinion  are  set  up  arguendo,  and  not  lis  mat- 
ters which  we  assume  to  decide.  In  this 
proceeding  on  motion  for  removal  there  was 
in  fact  but  one  question  to  be  determined, 
namely,  as  to  whether  the  action  here  com- 
menced was  one  by  the  city  of  Reno,  as  a 
citizen  of  the  state  of  Nevada,  against  a  citi- 
zen of  a  foreign  state,  or  one  between  the 
state  of  Nevada  and  a  citizen  of  a  foreign 
Jurisdiction,  having  determined  that  it  is  the 
latter,  and  not  the  former,  a  mere  suggestion 
as  to  the  law  fixing  the  Jurisdiction  of  feder- 
al courts  might  have  served  to  answer  all 
other  questions.  This  however,  Is  not  for 
our  concern. 

We  conclude  the  question,  in  the  light  of 
observations  already  made,  by  saying  that, 
inasmuch  as  the  matter  pending  in  this  court 
is  a  proceeding  Instituted  by  tlie  state  of  Ne- 
vada as  plaintiff,  in  conformity  with  statu- 
tory provision,  notwithstanding  that  It  is  on 
relation  of  the  city  of  Reno,  the  state,  and 
not  the  municipal  corporation,  is  the  party 
plaintlfT.  The  proceeding  here,  being  one  be- 
tween the  state  of  Nevada  and  a  citizen  of  a 
foreign  state,  is  not  an  action  between  citi- 
zens of  different  states,  hence  is  not  such  as 
may  be  removed  to  the  United  States  Dis- 
trict Court  on  the  ground  of  diversity  of 
citizenship. 

The  motion  for  removal  is  denied.  It  ia  so 
ordered. 

COLEMAN  and  SANDERS,  JJ.,  concur. 

(41  Hvr.  SM) 
In  re  DBLANBrS  ESTATE.    (No.  2S11.) 
(Supreme  Court  of  Nevada.    March  15.  1918.) 

1.  EXBCUTOBS  AND  ADMINISTBATOBS  4=3129(1) 
—  SPECULATIVB  EXPISNDITURES  —  NECKSSITT 

OF  Court  Obder. 
Where  an  estate  had  few  debts,  and  consist- 
ed largely  of  cash  and  four  mining  claims,  and 
the  administrator,  without  court  order,  paid  out 
$1,(K)0  for  assessment  work  on  the  claims,  when 
adjoining  claims  gave  promise  of  profit,  and  lat- 
er abandoned  the  claims,  the  venture  was  so 
speculative  as  to  surcharge  the  administrator 
with  such  sums. 

2.  Executors  and  Aduimstbatobs  $=3527— 
Duties — Subkties— Liability. 

An  administrator  is  bound  to  the  exercise  of 
care  and  diligence,  such  as  prudent  and  judi- 
cious men  ordinarily  bestow  upon  their  own  im- 
portant affairs,  and  it  is  his  duty  to  settle  and 
distribute  the  estate  with  as  little  delay  as  prac- 
ticable;   and  whenever  he  does  what  the  law 
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prohibita,  or  fails  to  exercise  reasonable  care  and 
diligence  in  the  endeavor  to  do  what  the  law  en- 
joins, be  and  his  sureties  are  liable  for  the  dam- 
age consequent  upon  such  act  or  omission. 

8.  EZECUTOBS  AND   ASMINISTRATOBS   ^S>4S9— 

Duties  of  AoinNiaTBATOB. 
Under  Key.  liaws,  gf  6963,  6904,  6967,  6041, 
as  to  duties  of  an  administrator,  expedient  ad- 
ministration is  required,  and  where  an  estate 
had  cash  on  hand  to  meet  all  indebtedness,  and 
everything  was  present  to  facilitate  a  speedy 
discharge  of  the  trust,  but  the  administrator 
permitted  the  estate  to  drag  on  for  nearly 
seven  years  without  an  accounting  and  without 
any  attempt  to  secure  an  order  for  expenditure 
of  mone^,  he  waa  guilty  of  a  breach  of  bia  du- 
ties. 
4.  BzBCUTOBs  AND  AniairisTRATOBa  4t=9l04(4) 

— B^N  DS— I NTEBEST. 

Where  the  estate  at  all  times  had  sufficient 
money  on  deposit  under  certificates  of  deposit  to 
pay  indebtedness,  but  the  administrator  made  no 
accounting  for  nearly  seven  years,  he  was 
chargeable  with  interest  on  the  moneys,  although 
there  was  a  suit  to  establish  heirship. 
6.  ExEctrroBs  and  Administkatobs  «=>109(1) 

— SUBCHAXOING  ADMINISTBATOBS. 

Where  an  estate  was  administered  In  a  judi- 
cial district  consisting  of  two  counties  wnere 
sessions  of  the  district  court  might  occur  at  the 
judge's  direction,  the  administrator's  failure  to 
secure  an  order  for  expenditure  of  moneys  in 
assessment  work  on  mining  claims  for  one  year 
would  not  necessarily  charge  him  with  such 
amount  when  the  investment  proved  to  be  specu- 
lative and  worthless. 

9.  EZXCOTOBS  AND  AoiaNIBTBATOBS  ®=>104(4) 

— Funds— Intebkst. 
Where  money  of  an  estate  is  held  by  an  ad- 
ministrator after  the  time  when  by  proper  ac- 
coDUting  and  other  administrative  acts  In  con- 
formity with  the  statutory  requirements,  he 
could  have  paid  out  and  distributed  the  same  by 
court  order,  be  should  be  chargeable  with  in- 
terest on  the  money  thua  held. 

Appeal  from  District  Court,  Lander  Coun- 
ty; Peter  Breen,  Judga 

In  tbe  matter  of  the  estate  of  Patrick  H. 
Delaney,  deceased.  On  appeal  from  rulings 
on  items  of  the  account  of  the  administrator, 
Reversed  and  remanded. 

Milton  B.  Badt,  of  Elko,  for  appellants. 
Charles  B.  Henderson  and  Carey  Van  Eleet, 
both  of  Elko,  for  respondents. 

McCARRAN,  C  J.  An  administrator  was 
amtointed  on  the  26th  day  of  February,  1908, 
to  take  charge  of  and  administer  the  estate 
of  Patrick  H.  Delaney,  deceased.  On  De- 
cember 8,  1908,  an  inventory  and  appraise- 
ment was  filed  which  set  forth  the  property 
of  the  estate  and  the  appraised  values  as 
follows: 
Certlflcata    of    deposit,     Horton     Banking 

Company  |6,000  00 

Cash  la  bank,  Horton  Banking  Company...    1,200  00 

Cash  received  from  coroner •  6  10 

Four  lots  In  Battle  Mountain,  Nev. 118  00 

One  cabin.  12x14 150  00 

Four   mining   claims    In    Battle    Moantaln 

mining  district,  known  as  Delaware  No.  1, 

No.  2,  No.  8,  and  No.  4 600  00 

One  Iron  bed,  springs,  and  mattress 12  00 

Two  comforters  and  two  pillows 4  00 

Ona  camp  stove  ••         t  00 

Cooking  utensils,  three  pieces 1  00 


A  total  at. ROM  10 


It  appears  that  from  December,  1908,  until 
July  1,  1915,  no  accounting  was  ever  made 
by  the  administrator  as  to  the  estate  or  its 
condition.  On  the  last-named  date,  pursu- 
ant to  a  citation  duly  issued  by  the  district 
court,  a  first  and  final  account  was  rendered. 
In  this  first  and  final  accounting  It  appears 
that  the  administrator  charges  himself  with 
cash  received  $6,224.45,  and  credits  hlmseU 
with  cash  paid  out  in  the  total  sum  of  $4,- 
370.94.  Of  the  16,224.45  with  which  the  ad- 
ministrator charges  himself,  $6,200.45  was 
in  the  nature  of  certificates  of  deposit  and 
cash  at  the  time  at  which  the  administration 
commenced.  The  sum  of  |24  appears  to 
have  been  received  in  the  form  of  rental  for 
tbe  cabin.  In  addition  to  this,  the  adminis- 
trator testified  at  the  hearing  that  he  had  on 
hand  $100  received  as  additional  rental  for 
this  cabin. 

Objection  was  raised  in  the  district  court 
to  the  several  items  of  cash  paid  out  by  tbe 
administrator  from  the  moneys  of  the  es- 
tate. It  Is  from  the  court's  rulings  on  these 
objections  that  appeal  is  taken  to  this  court. 

In  the  first  and  final  accounting  there  ap- 
pear the  items  of  cash  paid  out  as  follows: 

Nov.  7, 1908.  To  Qeorgs  W.  Trlpplett,  assess- 
ment work  on  tour  mining 
claims    1409 

Dec.,  Vnt.  To  Oeorga  W.  Trlpplett,  assess- 
ment work  on  four  mining 
claims    400 

Nov.,  UIO.  To  Qeorge  W.  Trlpplett,  assess- 
ment work  on  tour  mining 
claims 40* 

Dec,  Ull.  To  George  W.  Trlpplett,  assess- 
ment work  op  tour  mining 
claims    4W 

— making  a  total  of  $1,600  appearing  as  paid 
out  by  the  administrator  from  the  moneys  of 
tbe  estate  for  assessment  work  on  the  Dela- 
ware claims  for  the  years  1908,  1909,  1910, 
and  1911. 

It  is  admitted  by  the  administrator,  and 
in  this  the  record  is  conclusive,  that  no  or- 
der of  court  was  ever  applied  for,  nor  was 
any  order  made  or  entered,  authorizing,  al- 
lowing, requiring,  or  directing  the  expendi- 
ture of  these  several  sums  prior  to  their  ex- 
penditure. It  is  the  contention  of  respond- 
ent that  inasmuch  as  tbe  four  mining  clalma 
known  as  the  Delaware  No.  1,  No.  2;  Na  3, 
and  No.  4  were  tbe  property  of  tbe  deceased 
Delaney,  in  order  to  bold  these  mining 
claims  for  the  estate  it  was  necessary  to 
perform  the  annual  assessment  work  there- 
on. From  the  testimony  of  the  administra- 
tor it  is  disclosed  that  after  the  year  1911 
QO  assessment  work  was  performed  on  these 
claims.  In  other  words,  they  wjere  abandon- 
ed. In  Justification  for  the  performance  of 
tbe  assessment  work  and  the  expenditure  oC 
the  moneys  of  the  estate  on  these  mining 
claims,  the  administrator  relates  of  the  ex; 
istence  of  other  mining  property  in  tbe  Im- 
mediate vicinity  which,  being  worked  and 
developed  by  other  parties,  gave  promise  of 
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preaeatbog  mineral  deposits  of  great  value; 
that  Inaamucb  as  tbe  Delaney  group  was 
oontigaoua  to  this  other  mining  pri^erty, 
he,  as  administrator,  believed  that  the  De- 
laney  group  should  be  protected  by  the  per- 
formance of  the  annual  assessment  work, 
and  thereby  held  for  the  estate.  It  Is  dis- 
closed that  no  work  was  performed  on  the 
Delaware  group  after  the  year  1911,  because 
development  on  the  contiguous  mining  prop- 
erty had  ceased  and  nothing  of  value  bad 
been  disclosed. 

Nothing  appears  In  the  record  by  way  of 
Justification  or  excuse  for  the  failure  of  the 
administrator  to  secure  an  order  of  the  dis- 
trict court  allowing  or  directing  the  expend- 
iture of  these  several  sums  of  money.  He 
was  appointed  administrator  on  the  26th  day 
of  February,  1908,  and  according  to  his  own 
statement,  as, appears  in  the  first  and  flual 
accounting,  the  first  expenditure  of  money 
for  the  assessment  work  was  In  December  of 
that  year.  The  inventwy  and  appraisement 
disclosing  the  existence  of  the  mining  claims 
known  as  the  Delaware  No.  1,  No.  2,  No.  3, 
and  No.  4  belonging  to  the  estate  of  Patrick 
Delaney  had  been  made  long  prior  to  tbe 
date  on  which  the  first  expendttnre  for  as- 
sessment work  was  made  by  tbe  administra- 
tor. G^e  existence  of  the  Delaware  group 
of  mining  claims  as  property  belonging  to 
tbe  estate  of  the  deceased  was  known  to  the 
administrator  prior  to  the  death  of  the  de- 
ceased. We  make  ref»ence  to  these  facts 
because  we  are  forced  to  the  conclusion  that 
there  was  ample  time  and  opportunity  for 
the  administrator  to  have  presented  the 
matter  to  the  district  court,  the  properly 
constituted  authority,  and  to  have  xeceived 
from  that  court  an  order  directing  the  ex- 
penditure of  such  money  as  it  deemed  neces- 
sary for  the  preservation  of  the  mining 
claims  to  the  estate. 

Another  fact  appears  quite  significant — t 
e.,  even  though  it  might  have  been  reasona- 
bly necessary  that  the  assessment  work  for 
the  year  1908  should  be  performed  upon  the 
mining  claims  in  order  to  hold  them  for  the 
estate,  later  ezi)enditures  under  tbe  admin- 
istration appear  to  us  to  have  been  entirely 
unnecessary  and  unwarranted.  Inasmuch  as 
tbe  condition  of  the  estate,  as  disclosed  by 
the  final  accounting,  was  such  as  would 
have  warranted  its  being  closed  and  the  res- 
idue properly  distributed  to  the  parties  en- 
titled, long  prior  to  the  time  at  which  it  be- 
came necessary  to  perform  the  assessment 
work  of  1909. 

Aside  from  three  claims  of  minor  impor- 
tance, amounting  in  the  aggregate  to  $306.- 
19,  the  estate  was  practically  free  from  in- 
debtedness. Aside  from  the  group  of  mining 
claims  and  a  small  piece  of  realty  in  the 
town  of  Battle  Mountain,  and  a  few  items 
of  minor  personal  property,  the  estate  con- 
sisted entirely  of  cash  represented  by  the 
certificates  of  d^oslt  for  |5,000  and  the  open 
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account  of  (1,200  In  the  Horton  BanUng 
Company  In  the  town  of  Battle  Mountain. 

It  is  the  contention  of  respondent  here  that 
good  faith  on  the  part  of  the  administrator 
Is  all  that  is  necessary  to  warrant  the  allow- 
ance of  these  several  items,  and  that  it  was 
the  duty  of  the  administrator  to  see  to  it  that 
the  assessment  work  on  this  group  of  claims 
belonging  to  the  estate  was  performed  each 
succeeding  year  In  order  to  bold  the  prop- 
erty for  the  estate;  The  learned  counsel  for 
the  respondent,  by  way  of  argument  in  his 
brief,  puts  the  matter  thus: 

"But  what  would  have  been  said,  and  what 
bitter  attack  would  have  I>een  made,  if  these 
claima  had  been  abandoned  by  the  administrator 
at  the  time  that  he  took  possession  of  the  prop- 
erty and  Senator  Kearns  had  been  doing  the  as- 
sessment  work  on  these  claims  alongside  of  tbe 
claima  possessed  by  the  estate?^' 

In  furtherance  of  the  contention  of  re- 
spondent, we  are  referred  to  a  numt>er  of 
decisions  rendered  by  this  court  dealing  with 
matters  of  somewhat  similar  import,  and  In- 
asmuch as  these  decisions  support  the  posi- 
tion whl<^  we  take  here,  we  deem  U  proper 
to  review  the  same  at  some  length.  In  the 
Matter  of  the  Estate  of  Marco  Millenovlch, 
5  Nev.  161,  this  court  had  occasion  to  pass^ 
upon  the  acts  of  an  administrator  where  ob- 
jection had  been  filed  to  his  paying  out  cer- 
tain sums  of  money  to  meet  assessment 
levied  upon  mining  stock  belonging  to  the 
estate.  At  the  very  outset  of  the  opinion  of 
the  court,  speaking  through  Chief  Justice 
Lewis,  an  observation  is  made  which  we 
deem  most  pertinent  to  the  matter  at  bar. 
There  It  is  said: 

"When  the  law  requires  a  thing  to  be  done^ 
and  has  not  plainly  marked  out  the  manner  in 
which  it  shall  be  performed,  tile  executor  or  ad- 
ministrator is  required  to  exercise  not  only  tiie 
utmost  good  faith  but  also  ordinary  prudence 
and  judgment  in  its  execution.  But  when  it  has 
already  pointed  out  a  certain  course  to  be  pur- 
sued, that  course  must  be  strictly  followed. 
****!{  the  administrator  has  acted  for  tiie 
benefit  of  the  estate,  used  proper  diligence,  and 
acted  with  ordinary  care  and  circumspection  in 
the  discharge  of  his  trust,  he  ought  not  to  be 
held  answerable  for  the  losses  which  could  not 
have  been  foreseen,  and  which  ordinary  precau- 
tion could  not  guard  against' " 

Again,  the  court  says,  and  here  its  obser- 
vation is  especially  applicable: 

"If,  for  example,  he  [the  administrator]  shotdd 
in  good  faith  do  an  act  without  an  order  of 
court,  which  the  law  declares  shall  not  be  done 
without  such  order,  and  if  the  act  were  one 
which  the  court  would  have  approved  or  ordered 
done,  and  no  injury  has  resulted  from  his  action, 
he  should  not  be  chargesble  with  mismanage- 
ment of  the  estate.  In  every  such  case,  how- 
ever, the  executor  renders  himself  liable  (or  any 
loss  which  may  be  sustained  by  reason  of  the 
irregularity  of  nia  proceeding." 

As  to  the  propriety  of  paying  the  assess- 
ment on  valuable  mining  stock  held  In  the 
estate  and  the  continuation  of  such 
ment,  the  court  said: 

"To  allow  valuable  stock  to  be  sold  for  ■ 
ments  less  than  its  value  would  certainly  subject 
an  executor  to  tbe  charge  of  misconduct.  It  Is 
perhaps  not  his  duty,  nor  do  we  think  he  would 
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t)«  justified  in  holding  stock  which  is  subject  to 
assessments  beyond  such  time  as  will  be  neces- 
sary to  obtain  an  order  of  court  respecting  it. 
Property  of  this  kind,  which  is  only  an  expense 
to  the  estate,  should  certainly  be  disposed  of  in 
some  way,  unless  it  be  quite  evident  that  it 
would  be  for  the  interest  of  the  estate  to  hold  it. 
But  in  such  case  an  executor  would  certainly 
subject  himself  to  liability  for  all  loss  unless  he 
acted  under  the  direction  of  the  court ;  for  his 
primary  duty,  it  would  seem,  is  to  obtain  an  or- 
der to  sell  such  property.  But  an  order  of  court, 
ordering  him  to  pay  all  assessments,  is  a  suffi- 
cient protection  to  him." 

It  appears  that  In  that  case  the  executor, 
before  paying  the  assessment  on  the  mining 
stock,  had  obtained  an  order  of  the  probate 
court  authorizing  his  action  in  this  respect, 
and  this  court  in  reviewing  the  matter  said : 

"Had  he  not  acted  under  an  order  of  the  court 
we  should  be  induced  to  think  it  should  not  be 
allowed,  for  payment  of  the  amount  of  assess- 
ments here  charged  would,  if  not  paid  by  order  of 
court,  be  unwarranted  under  the  circumstances." 

In  the  case  of  Ludch  v.  Marco  Medln,  3 
Not.  93,  93  Am.  Dec.  376,  the  court,  In  deal- 
ing with  the  question  of  the  right  of  the  ad- 
ministrator to  pay  out  the  moneys  of  the  es- 
tate for  assessments  on  mining  stock,  said: 

"If  he  held  mining  stock  which  was  likely  to 
be  forfeited  before  he  could  apply  to  the  court 
for  instructions,  he  might  be  justified  in  paying 
something  to  preserve  it.  •  •  •  If  he  held 
stock  liable  to  large  assessments,  he  should  have 
applied  to  the  court  for  leave  to  do  one  of  two 
things:  Either  to  sell  the  stock,  or,  better  still, 
if  the  estate  was  surely  solvent  without  the 
stock,  to  turn  it  over  to  the  legatees,  and  let 
them  sell,  or  take  their  chances  on  speculation 
with  it" 

[1]  The  doctrine  here  announced  is  exactly 
applicable  to  the  matter  at  bar.  The  mining 
claims  belonging  to  the  estate  were  of  but 
conjectural  or  speculative  value.  At  most 
they  were  but  a  prospect,  the  possibility  of 
which  was  enhanced  by  reason  of  the  conti- 
guity of  the  property  to  other  mining  pros- 
pects upon  which  development  work  was  be- 
ing done.  An  administrator,  in  conducting 
the  affairs  of  an  estate,  is  not  required  nor 
presumed  to  enter  Into  a  game  of  chance 
where  the  money  which  belongs  either  to  the 
creditors  or  to  the  heirs  is  thrown  Into  the 
gamble.  Expenditures  made  for  the  pnriH>se 
of  preserving  the  estate  until  proper  court 
orders  may  be  made  with  reference  to  Its  dis- 
position is  one  thing;  hazarding  the  money 
of  the  estate  oa  .speculative  ventures,  with- 
out court  order,  is  another.  The  former  louks 
to  the  preservation  of  the  property  of  the  es- 
tate until  such  time  as  it  may  be  properly 
disposed  of  by  order  of  court;  the  latter  is 
an  unwarranted  depletion  of  the  estate.  An 
order  ot  court  Is  the  administrator's  protec- 
tion in  either  case. 

In  the  Matter  of  the  EMate  of  Knight,  12 
Gal.  200,  73  Am.  Dec.  531,  the  Supreme  Court 
there  laid  down  the  doctrine  that  an  admin- 
istrator is  not  permitted  at  discretion  to  ex- 
pend the  money  of  the  estate  even  for  the 
purpose  of  paying  off  incumbrances  arising 
upon  the  property,  upon  the  theory  that  the 
property  may  Increase  in  value,  and  thereby 


a  speculation  may  be  made  for  the  estate. 
In  that  case  the  right  of  the  court  to  direct 
such  expenditures  as  might  be  necessary  to 
save  the  estate  from  great  sacrifice  is  recog- 
nized, but  the  act  of  the  administrator  in  di- 
verting the  money  of  the  estate  without  such 
order  is  declared  to  be  one  the  result  of 
which  must  be  borne  by  him  and  for  which 
he  must  be  accountable. 

A  very  interesting  consideration  of  a  mat- 
ter quite  similar  to  that  presented  in  the  case 
at  bar  is  found  in  Shlnn's  Estate,  106  Pa. 
121,  SO  Atl.  1026,  1030,  46  Am.  St  Rep.  656. 
There  the  money  of  the  estate  was  expended 
In  developing  certain  mining  properties  sit- 
uated in  a  foreign  Jurisdiction.  The  property 
had  been  held  by  the  deceased,  and  during 
his  lifetime  be  nad  undertaken  to  develop  the 
same.  The  administrator,  with  a  view  of 
continuing  such,  expended  large  sums  of  mon- 
ey. The  venture  was  a  failure.  The  court 
said: 

"The  iron  ore  operation  was  a  speculative  ven- 
ture which  the  decedent  in  his  lifetime,  had  a 
perfect  right  to  enter  upon ;  his  business  was  to 
accumulate  an  estate.  If  his  ventures  turned  out 
successful,  he  reaped  the  profits;  if  unsuccess- 
ful, no  others  were  interested  or  had  a  rieht  to 
complain.  Bat  the  business  of  tUs  administra- 
tor was  not  to  make  money  for  the  state  by  haz- 
ardous ventures  but  to  save  that  which  came  into 
his  hands,  for  creditors  and  kin,  by  prudent 
business  management  Speculative  ventures 
were  not  prudent  business  management." 

In  that  case,  as  in  the  matter  at  bar,  the 
expenditure  was  made  by  the  administrator 
without  order  of  court,  and  we  find  there  the 
doctrine  applied  that  under  such  circum- 
stances such  act  was  sufiicient  to  establish  a 
devastavit  against  the  administrator,  war- 
ranting a  surcharge  of  the  amount  lost  to  the 
estate. 

The  doctrine  applicable  to  risking  assets 
of  an  estate  in  the  continuation  of  the  trade 
or  business  of  the  decedent,  while  not  strict- 
ly applicable  to  the  matter  at  bar,  furnishes, 
nevertheless,  no  small  degree  of  support  for 
the  position  which  we  take  here.  The  rule 
in  that  respect  has  been  asserted  to  be  that 
an  administrator  or  executor,  in  the  absence 
of  authority  therefor,  is  liot  permitted  to  use 
any  part  of  the  estate  in  trade  or  manufac- 
turing or  stock  speculation,  or  other  business 
ventures  whereby  the  trust  fund  is  put  at 
hazard.  Western  Newspaper  Union  v.  Thur- 
mond, 27  Okl.  261,  111  Pac.  204,  Ann.  Caa. 
1912B,  727;  Mathews  v.  Sheehan,  76  Conn. 
654,  57  Atl.  694,  100  Am.  St  Rep.  1017; 
Campbell  v.  Faxon,  73  Kan.  C75,  65  Pac.  760, 
5  Ij.  R.  A.  (N.  S.)  1002 ;  Kelley  v.  KeUey  (C. 
C.)  84  Fed.  420;  Fleming  v.  Kelly,  18  Colo. 
App.  23,  69  Pac.  272;  Lusk  v.  Patterson,  2 
Colo.  App.  307,  30  Pac.  253;  Rose's  Estate, 
80  Cal.  166,  22  Pac.  86;  In  re  Smith,  118  CaL 
462,  50  Pac.  701. 

[2]  This  estate  was  held  by  the  adminis- 
trator for  a  period  of  seven  years,  without 
even  so  much  as  filing  the  first  accounting; 
and  it  appears  that  the  first  and  final  ac- 
count was  only  filed  by  the  administrator 
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after  the  Issuance  of  an  order  and  dtatlon  by 
the  district  court  directing  the  same.  From 
all  that  appears  In  the  record,  every  claim 
against  the  estate  conld  have  been  paid  In 
cash,  and  every  matter  pertaining  to  the  es- 
tate could  have  been,  in  compliance  with  stat- 
ntory  provision,  performed  and  the  whole  es- 
tate wound  up,  ready  for  distribution,  with- 
in a  year,  or  at  most  a  year  and  a  half,  from 
the  date  on  which  the  administrator  here 
was  appointed. 

The  language  of  Mr.  Justice  Garber,  In 
speaking  for  this  court  in  the  case  of  McNabb 
V.  Wlxom,  7  Nev.  171,  and  the  doctrine  laid 
down  there,  are  especially  pertinent  to  the 
matter  at  bar.    There  it  was  said: 

"We  quite  agree  that  an  administrator  is 
bound  to  the  ezercifle  of  care  and  diligence,  such 
as  prudent  and  judicious  men  ordinarily  bestow 
upon  tlieir  own  important  affairs;  that  it  is  his 
duty  to  settle  and  distribute  the  estate  with  as 
little  delay  as  oracticable;  and  tliat  whenever 
be  does  what  the  law  prohibits,  or  fails  to  ex- 
ercise reasonable  care  and  diligence  in  the  en- 
deavor to  do  what  the  law  enjoins,  be  and  his 
sureties  are  liable  for  the  damage  consequent 
upon  such  act  or  omission." 

The  respondent  here  relies  npon  the  case 
of  Freud's  Estate,  131  Cal.  667,  63  Pac.  1080, 
82  Am.  St.  Rep.  407,  and  It  is  contended  that 
there  the  Supreme  Court  of  California  revers- 
ed its  decision  and  overruled  the  doctrine  as 
made  In  the  case  of  Knight's  Case,  snpra. 
His  contention  In  this  re8i)ect  Is  not  tenable. 
In  the  Freud  Case  the  Supreme  Court  of 
California,  referring  to  its  decision  in  the 
Knight  Case,  said: 

"Nor  is  the  decision  in  Re  Knigbfs  Estate 
applicable  here.  In  that  case  it  was  said,  as  is 
doubtiess  true,  that,  while  it  is  the  duty  of  the 
administrator  to  preserve  the  estate,  'this  does 
not  mean  that  be  is,  at  discretion,  to  pay  off  all 
incumbrances  resting  on  the  property  npon  the 
notion  that  the  property  may  increase  in  value, 
and  thereby  a  speculation  may  be  made  by  the 
estate';  and  the  point  directly  ruled  was  that  'he 
cannot  advance  money  to  remove  incumbrances 
unless  his  intestate  was  bound  to  pay  the  mon- 
ey.' Thus,  apparently,  the  decision  is  placed 
on  two  grounds,  namely:  (1)  On  the  ground  ex- 
pressed, which  is  in  effect  that  the  administra- 
tor cannot  pay  all  incumbrances  at  discretion 
for  speculative  purposes,  or,  it  might  have  been 
said,  for  any  purpose  except  for  the  preservation 
of  the  property,  and  where  necessary  for  that 
purpose;   and  (2)  on  the  ground  that  he  cannot 

£ay  off  incumbrances  'unless  his  intestate  was 
Dund  to  pay  the  money.' " 

Contlnning,  the  court  says: 

"But  the  power  of  the  administrator  to  pay 
off  incumbrances  in  any  case  results  solely  from 
the  necessi^  of  preserving  the  property,  and 
can  be  justined  only  on  the  ground  that  the  lien 
is  a  charge  on  the  estate,  and  therefore  a  peril 
to  it;  and  this  is  equally  true  whether  the  lien 
was  created  by  the  intestate,  or,  as  in  the  case 
of  taxes,  in  some  other  way." 

It  will  be  seen  that  the  Supreme  Court  of 
OaUfomla  in  the  Freud  Case  rather  adher- 
ed to  the  doctrine  laid  down  in  the  case  of 
In  re  Knight,  but  deemed  the  same  Inapplicar 
ble  to  the  case  then  under  consideration. 
In  the  case  of  In  re  Smith,  118  Cal.  462,  50 
Pac-  701,  the  Supreme  Court  of  California 
referred  approvingly  to  its  decision  laid  down 


In  Be  Moore's  Estate,  {^  CaL  437.  There  the 
court  gave  expression  to  that  which  is  the 
accepted  rule,  namely,  that  the  primary  pur- 
pose and  reascm  of  administration  of  any  es- 
tate are,  first,  to  preserve  the  estate  until 
distribution  can  be  made,  and,  second,  to 
Iiey  off  the  debts  of  the  decedent  In  the 
case  at  bar  the  very  nature  and  condition  of 
the  estate,  as  disclosed  by  the  record,  the 
fact  that  the  estate  consisted  almost  entire-, 
ly  ot  cash  on  hand,  and  that  as  against  the 
estate  there  were  but  few  and  minor  claims, 
made  the  whole  trust  one  whidi  could  have 
been  speedily  discharged.  The  mining  claims 
belonging  to  the  decedent  and  remaining  in 
bis  estate  could  have  been  made  the  subject 
of  prompt  and  speedy  court  orders,  by  means 
of  which  they  could  have  been  properly  dis- 
posed of  or  turned  Into  the  hands  and  poe- 
session  of  the  heirs,  In  which  case  it  would 
have  been  for  them  to  have  assumed  the 
responsibility  of  speculation;  or.  If  the  con- 
ditions were  sacb  as  to  warrant  the  expen- 
diture of  the  moneys  of  the  estate,  the  court 
could  have  properly  ordered  such. 

Much  stress  is  laid  by  the  respondent  on 
the  case  of  Armstrong's  Estate,  125  Cal.  603, 
58  Pac.  184.  In  that  case  an  administrator, 
finding  that  certain  horses  belonging  to  the 
estate  were  held  by  a  party  who  claimed  a 
lien  ui>on  them  for  pasturage  to  the  amount 
of  $93.66,  redeemed  the  same  under  a  com- 
promise In  which  he  paid  out  the  money  of 
the  estate  to  the  amount  of  $89.50,  believing 
at  the  time  that  the  horses  would  sell  for 
considerably  more  than  the  amount  of  the 
lien.  It  developed  later,  however,  that  the 
amount  derived  from  the  sale  was  but  $56.- 
75.  The  court  charged  the  administrator 
with  the  difference.  The  Supreme  Court, 
in  reviewing  the  question,  held  that  the  sur- 
charge was  improper,  but  said : 

"The  act  might  have  been  for  the  benefit  of 
the  estate,  and  as  there  is  no  proof  of  negligence 
or  want  of  ordinary  care,  and  the  proof  shows 
that  the  administrator  acted  in  good  faith,  we 
must  hold  that  if  his  acta  could,  under  any  state 
of  facts,  be  sustained  as  valid,  they  must  be  pre- 
sumed to  be  valid  under  such  state  of  facts 
rather  than  be  held  invalid  from  the  mere  fact 
that  the  property  did  not  sell  for  enough  to  re- 
pay the  amount  paid  out  by  the  administrator." 

Continuing,  the  court  said: 

"We  do  not  lay  down  the  rule  that  an  admin- 
istrator can,  of  his  own  volition,  redeem  pledged 
personal  property,  or  property  uiwn  which  there 
is  a  valid  lien,  under  all  circumstances,  and 
justify  his  acts  in  case  of  loss  to  the  estate. 
If  the  proof  should  show  that  the  property,  at 
the  time  it  was  redeemed,  was  of  'little  value, 
while  a  large  amount  was  paid  out  for  the  pur- 
pose of  redeeming  it,  or  if  the  circumstances 
were  such  that  we  could  not  say  a  reasonably 
prudent  man  would  have  done  the  same  thing, 
tLen  the  circumstances  might  Justify  the  charg- 
ing of  the  loss  to  the  administrator." 

The  assertion  but  emphasizes  the  i>osltlon 
which  we  talie  here  with  reference  to  the 
question  at  bar.  The  property  upon  which 
the  money  was  Invested  was  of  no  fixed,  defi- 
nite value.  It  was  a  mining  prospect,  pure 
and  simple.    A  large  amount  was  i>aid  out  for 


Digitized  by 


Google 


S88 


171  PACIFIC  BEPORTOa; 


(Nct. 


the  purpose  of  doing  assesament  work  year 
after  year  without  any  effort  to  relieve  this 
estate  of  the  necessity  of  such  expenditure, 
either  by  attempting  to  sell  the  property  in 
the  open  market,  under  court  order,  or  to 
distribute  the  same  to  the  heirs  of  the  es- 
tate; and,  moreover,  without  any  attempt 
on  liie  part  of  the  administrator  to  clothe 
himself  with  an  order  of  court  authorizing 
his  acts  in  making  such  e3[x>6ndltures. 

Respondent  quotes  at  length  from  Boss  on 
Probate  Law,  vol.  1,  |  305,  but  the  very  doc- 
trine which  we  apply  to  tl^e  case  at  bar  is 
asserted  in  the  quoted  excerpt  from  the 
learned  author.  Speaking  ot  the  adminis- 
trator, he  says:  • 

"In  short,  he  may  do  whatever  Is  necessary  to 
the  preservation  of  the  estate  intrusted  to  his 
care,  subject  to  the  contingency  of  the  expense 
being  disallowed  by  the  court;  but,  as  a  rule, 
his  duty  is  confined  to  preserving  and  adminis- 
tering the  estate  and.  turning  it  over  to  the 
heirs  or  devisees  as  soon  as  practicable,  and  not 
to  speculate  with  it,  carry  on  business  on  its 
account,  or  improve  it  for  the  benefit  of  dis- 
tributees." 

[3]  In  an  estate  like  that  presented  by  the 
record  In  the  case  at  bar,  where  there  is 
cash  on  hand  in  the  estate  to  meet  outstand- 
ing claims  and  Indebtedness,  where  every- 
thing Is  present  to  facilitate  a  speedy  dls- 
.  charge  of  the  trust,  but  where,  notwithstand- 
ing this,  the  estate  is  permitted  to  drag  on 
for  a  period  of  nearly  seven  years  without 
any  accounting,  without  any  attempt  to  se- 
cure an  order  of  court  permitting  the  expen- 
diture of  money,  we  are  at  a  loss  to  know 
bow,  under  such  circumstances,  it  can  be 
said  the  administrator  compiled  with  the 
rule  fixing  the  duty  of  such  officer  as  the 
same  is  laid  down  by  Mr.  Ross  in  his  work 
on  Probate  Law. 

"The  duties  of  the  executors,"  says  Judge 
Liorlgan  In  Re  Willey's  Estate,  "are  to  pre- 
serve the  estate,  pay  the  Indebtedness  of  the 
deceased,  the  charges  of  administration,  and 
put  the  estate  In  such  condition  that  distribu- 
tion may  be  had  to  those  entitled  to  it,  under 
the  will."  In  re  Willey's  Estate,  140  OaL 
238,  73  Pac.  998. 

Not  only  was  the  money  of  the  estate  for- 
ever lost  to  the  heirs  and  devisees,  but  in 
addition  to  this  the  very  property  on  which 
this  money  had  been  expended  in  the  way  of 
speculation  had  been  by  the  administrator 
later  abandoned  and  it  too  lost  to  those  en- 
titled. Such  conduct,  we  say,  falls  to  meas- 
ure up  to  the  rule,  and  fiiils.  In  our  Judg- 
ment, to  clear  the  administrator  of  a  sur- 
diarge. 

We  are  referred  to  the  case  of  In  re  Syl- 
var's  Estate,  1  Cal.  App.  35, 81  Pac.  663.  Itls 
case  is  especially  relied  upon  by  respondent 
as  asserting  a  doctrine  Justifying  the  de- 
lay in  closing  up  the  estate.  In  that  case  we 
find  one  of  the  very  contingencies  which 
might  Justify  delay  in  administration,  name- 
ly, the  pendency  of  litigation.  Indeed,  we 
mi^t  concur  in  tbe  assertion  of  the  court 
there  set  forth: 


"There  are  many  cases  In  whldt  the  settle- 
ment of  estates  is  unavoidably  delayed  without 
the  fault  of  the  administrator." 

Indeed,  we  might  Join  in  the  assertion 
that  all  presumptions  are  in  favor  of  the  reg- 
ularity of  the  management  of  the  estate  by 
the  administrator,  and  we  would  add  to  this 
by  saying  that  when  on  the  very  face  <rf  the 
proceedings  irregularity  is  made  manifest, 
and  neglect  and  Irregularity  made  to  be  the 
apparent  basis  for  loss  to  the  estate^  the  pre- 
sumption In  favor  of  regularity  is  then  over- 
come. 

Deep-seated  In  the  lines  of  our  law  as 
that  law  Is  written  we  find  a  persistent  mani- 
festation of  a  policy  declaring  for  eflldency 
and  promptness  in  the  matter  of  administra- 
tion of  estates  of  persons  deceased,  and  we 
might  say  here  that  this  is  especially  true 
and  especially  to  be  desired  where  Intestacy 
is  present  Section  6963,  Rea.  L.,  provides 
that  every  executor  and  administrator  shall. 
Immediately  after  appointment,  cause  notice 
thereof  to  be  given.  Section  5964  provides 
that  all  persons  having  claims  against  such 
an  estate  shall  file  proof  thereof  within  3 
months  after  the  first  publication  of  notice. 
Section  5967  provides  that  within  15  days 
after  the  time  for  filing  proof  of  claims 
against  an  estate  shall  have  expired,  the  ex- 
ecutor or  administrator  shall  examine  and 
allow  or  disallow  the  claims  so  filed,  and 
within  5  days  from  the  time  of  taking  such 
action  all  claims  so  acted  upon  by  the  exec- 
utor or  administrator  shall  be  presented  to 
the  district  Judge  for  his  allowance  or  disal- 
lowance. Section  6041  provides  tliat  within 
30  days  after  the  district  Judge  shall  have 
acted  upon  the  claims  so  presented  to  him, 
the  executor  or  administrator  shall  file  his 
first  account  Hie  spirit  as  well  as  the  let- 
ter of  these  sections  last  referred  to,  express- 
es the  pollqr  of  our  law.  Expedient  admin- 
istration is  called  for  by  every  section  of  the 
statute.  Conditions  may  arise  in  the  course 
of  an  administration  where  reasonable  de- 
lays in  excess  of  those  contemplated  by  the 
statute  might  be  tolerable  or  Justifiable. 

[4]  Appellants  contend  that  the  adminis- 
trator should  be  surcharged  with  Interest  on 
the  money  of  the  estate  held  by  blm.  Tho 
record  shows  that  when  be  came  Into  control 
of  the  estate  the  cash  belonging  thereto  was 
represented  to  the  extent  of  $6,000  by  certifi- 
cates of  deposit  bearing  no  interest  and  ap- 
proximately $1,200  was  in  the  bonk  subject 
to  check.  The  record  suggests  proceedings 
to  establish  heirship,  filed  in  the  year  1911, 
and  decree  establishing  heirship  entered 
March  16,  1915.  The  general  rule  applicable 
to  personal  liability  of  an  administrator  or 
executor  to  distributees  for  Interest  where 
there  has  been  delay  In  closing  up  the  es- 
tate Is  that  it  depends  entirely  upon  the 
reasonableness  or  unreasonableness  of  the  de- 
lay under  all  the  circumstances  of  a  partic- 
nlar  case.  Nonresponslblllty  for  Interest  ai>- 
plies  where  the  delay  was  reasonable;   re> 
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aponslblUty  for  Interest  attaches  where  the 
delay  was  unreasonable.  11  R.  O.  L.  ik  148, 
i  156. 

In  a  nomber  of  cases  courts  have  held  the 
pendency  of  suits  to  be  soffident  cause  for 
delaying  settlement,  hence  sufficient  cause  to 
avert  a  charge  of  Interest.  Chase  v.  Lock- 
erman,  11  GUI  &  3.  (Md.)  185, 35  Am.  Dec.  277; 
Mclntlre  y.  Mower,  204  Mass.  233,  00  N.  E. 
667;  Clark  v.  Knox,  70  Ala.  607,  46  Am.  Rep. 
93.  In  the  case  of  Clark  ▼.  Knox,  supra,  In- 
terest was  deemed  a  proper  diarge  against 
the  administrator,  he  having  held  the  mon- 
eys after  the  period  of  18  months.  In  Jao- 
oway  T.  Hall,  67  Ark.  340,  B5  S.  W.  12,  inters 
est  was  held  a  proper  charge  where  funds 
were  held  for  20  years.  In  McDonald  v.  Peo- 
ple, 222  111.  326,  78  N.  B.  609,  the  adminis- 
trator was  held  chargeable  with  interest  aft- 
er the  expiration  of  2%  years  from  his  ap- 
pointment, where  moneys  of  the  estate  were 
held  after  that  time.  In  Hall  v.  Qrovier,  25 
Mich.  428,  interest  was  held  properly  charge- 
able where  the  money  came  into  the  hands 
of  the  administrator  about  one  year  after 
his  appointment  and  was  held  20  years. 
Holding  to  the  same  effect  is  the  case  of 
Owens  V.  Owens,  84  Miss.  673,  37  South.  149. 
In  Brandon  v.  Hoggatt,  32  Hiss.  335,  the  es- 
tate WHS  distributed  after  one  year  from  the 
appointment  of  the  administrator.  He  was 
diarged  with  interest  because  before  that 
time  there  was  more  than  sufficient  money 
on  hand  to  meet  the  payment  of  debts.  In 
Scott  T.  Crews,  72  Mo.  261,  the  administrator 
sold  property  of  the  estate  and  accepted  notes 
of  solvent  i)ersoas  in  payment  therefor.  He 
failed  to  collect  the  notes  until  compelled 
so  to  do  by  proceedinga  Interest  was  held 
properly  chargeable.  In  re  Chllds,  5  Misc. 
Rep.  560,  26  N.  T.  Supp.  721,  the  administra- 
tor was  held  personally  liable  for  interest, 
having  allowed  10  years  to  elapse.  Two 
years  was  held  to  be  a  reasonable  time. 

Under  varying  circumstances  and  periods 
of  time  administrators  have  been  held  per- 
sonally liable  for  interest  on  money  held  by 
them  belonging  to  the  estate.  McKlnney  v. 
Nnnn,  82  Tex.  44,  17  S.  W.  516;  Kenyon  t. 
Kenton,  31  R.  I.  270,  76  AtL  788;  Foster  ▼. 
Harris,  10  Pa.  457;  Hasler  v.  Hasler,  1 
Bradf.  (N.  T.)  24&  The  case  of  Pickens  v. 
Miller, .  83  N.  0.  543,  as  to  time  and  condi- 
tions, Is  qnite  in  point  here.  The  rule  in  Eng- 
land is  found  in  the  case  of  Littlehales  r. 
Gascoyne^  2  Eng.  RuL  Cas.  172,  and  again 
In  Holgate  r.  Hawarth,  17  Beavan's  Rep. 
269. 

Respondent  contends  here  that  inasmuch 
as  It  required  some  time  to  establish  heir- 
ship and  such  was  not  decreed  until  1915, 
hence  as  administrator  be  should  not  be  per- 
sonally responsible  for  interest  Such  does 
not  appeal  to  ns  with  any  degree  of  force. 
In  view  of  the  circumstances  presented  by 
the  record.  '  From  the  very  first  the  money 
was  In  the  hands  of  the  administrator.  It 
waa  In  the  Horton  Bank  in  Battle  Mountain, 


where  the  administrator  lived.  The  estate 
was  almost  free  from  tndebtedness.  There 
was  nothing  about  the  estate  which  would 
cause  the  administrator  to  allow  the  money 
to  remain  idle.  We  find  courts  dealing  with 
'the  proposition  under  very  similar  condi- 
tions, and  in  almost  every  Instance  the  ad- 
ministrator has  been  charged  with  interest 
In  the  case  of  McCanse  v.  Goffe,  66  Mo.  App. 
586,  the  estate  was  one  against  which  there 
were  no  claims,  ^e  administrator  made  no 
settlement  for  a  period  of  about  5  years. 
As  a  reason  for  delay  he  asserted  a  conten- 
tion between  the  distributees  as  to  a  pr(^>er 
construction  of  the  will,  alleging  that  after 
long  delay  and  contention  with  the  heirs  he 
filed  a  suit  praying  for  an  interpretation  of 
the  will.  It  was  held  that  even  though  he 
was  Justified  in  asking  for  a  construction  of 
the  will,  he  was  not  Justified  In  delaying 
4  or  5  years  before  proceeding.  He  was  held 
chargeable  with  interest  In  the  case  of 
Boyd  V.  Swallows,  69  111.  App.  635,  it  was 
held  that  the  administrator  was  chargeable 
with  interest  on  the  money  retained  for  2^ 
years  from  the  date  of  his  appointment; 
this,  too,  notwithstanding  that  if  any  order 
had  been  made  directing  him  to  distribute 
the  money  he  could  not  have  done  so  be- 
cause the  whereabouts  of  some  of  the  dis- 
tributees was  unknown  and  others  were 
thought  to  be  dead. 

Interest  was  held  by  the  court  to  be  prop- 
erly chargeable  where  the  executor  delayed 
the  settlement  of  the  estate  for  more  than  3 
years,  Justifying  his  acts  by  saying  that  the 
distributees  were  foreigners  and  could  not  be 
reached.  King  v.  Berry,  3  N.  J.  Eq.  261.  To 
the  same  effect  is  the  holding  in  the  case  of 
Hetfield  v.  Debaud,  64  N.  J.  Eq.  371,  34  Aa 
882.  In  the  case  of  Almy  v.  Probate  Court 
18  R.  I.  612,  30  Att.  458,  the  money  of  the 
estate  was  held  by  the  executors  for  a  peri- 
od of  3  years.    The  court  said: 

"The  fact  that  it  was  not  made  to  appear  at 
the  trial  that  the  executors  knew  who  ut»  per- 
sona were  that  were  entitled  to  share  in  the 
money  in  their  hands,  or  their  places  of  resi- 
dence, is  not  enough  to  relieve  uem  from  the 
payment  of  interest  Even  if  such  was  the  fact 
It  was  still  the  duty  of  the  executors  to  have 
deposited  the  money  where  it  would  have  earned 
interest  for  the  benefit  of  those  entitled  to  the 
money  when  they  were  ascertained." 

In  the  case  of  Doster  v.  Arnold,  60  Qa.  316, 
it  was  held  that  pending  litigation  with  ref- 
erence  to  the  estate  did  not  relieve  the  ad- 
ministrator from  liability  for  interest  be 
having  kept  the  funds  uninvested  in  his 
hands. 

[{]  In  view  of  the  fact  that  thla  estate 
was  administered  In  a  Judicial  district  coik- 
slstlng  of  two  counties,  where  sessions  of  the 
district  court  may  occur  at  such  times  as 
the  Judge  thereof  may  direct  there  mi{^t 
have  been  some  reasonable  excuse  for  tin 
failure  of  the  administrator  to  secure  an  or- 
der of  the  court  authorizing  the  expenditure 
of  the  money  for  the  first  annual  assessment 


Digitized  by 


Google 


390 


171  PAOIPIC  BEPORTBR 


(Or. 


work  after  his  appointment  For  tbat  rea- 
WHi,  the  administrator  migbt  be  properly 
relieved  of  tbe  snrcharge  for  that  item.  As 
to  the  other  items  for  assessment  work,  the 
absence  of  an  order  of  court  was  without 
Justification. 

[6]  We  deem  it  proper  to  say  that  where 
money  of  an  estate  is  held  by  an  administra- 
tor after  the  time  when  by  proper  account- 
ing and  other  admlnlstratiTe  acts  in  con- 
formity with  the  statutory  requirements,  he 
could  hare  paid  out  and  distributed  the  same 
by  court  order,  he  should  be  chargeable  with 
interest  on  the  money  thus  held.  This  mat- 
ter must,  in  most  instances,  be  for  the  court 
to  determine.  In  the 'case  at  bar  we  are 
unable  to  see  from  the  record  as  it  is  before 
us  why  distribution  was  not  made.  If  the 
money  of  the  estate  or  any  part  thereof  was 
held  by  the  administrator  after  he  could, 
with  reasonable  diligence  on  his  part,  have 
distributed  the  same  pursuant  to  proper  or- 
ders, then  he  Is  chargeable  with  interest  on 
the  money  thus  retained.  As  this  matter 
must  be  sent  back  to  the  district  court,  we 
assume  that  that  tribunal,  in  conformity 
with  the  proofs  as  made  when  the  matter  is 
again  presented,  wUl  apply  the  rule  we  have 
here  asserted. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded.    It  is  so  ordered. 

COLEMAN  and  SANDERS,  JJ.,  concur. 

<88  Or.  228) 

MdiEMORB  ▼.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  Oregon.    March  5,  1918.) 

1.  Master  and    Servant   «=>78  —  BENErrr 
Fund — Scope  of  Plan — CoNSTBTTcrtoN. 

A  plan  of  benefits  voluntarily  promulgated 
by  a  large  employer,  which  creates  and  main- 
tains the  fund  from  which  they  are  to  be  paid, 
should  not  be  extended  bjr  the  courts  to  embrace 
caseR  falling  without  the  intention  of  its  author, 
as  manifested  by  a  fair  and  just  construction 
of  its  language. 

2.  Master    and    Servant  «=»78  —  Beneftt 
Fund— Contract. 

A  plan  of  benefits  promulgated  by  an  em- 
ployer company,  providing  that  all  in  Its  em- 
ploy on  or  after  a  certain  day  shall  be  entitled 
to  insurance  against  death  by  accident  in  their 
work,  and  that  claims  for  death  benefits  shall  be 
payable  at  a  time  stated,  bein^  brought  to  the 
attention  of  all  employes,  constitutes  a  contract, 
it  bein^  presumed  to  be  accepted  by  an  employe 
remaining  in  its  service,  and  his  services  there- 
after rendered  being  sufficient  consideration  to 
support  the  promise. 
8.  Master   and   Servant   €=»78  —  Benefit 

Fund— Right  under  Plan— Submission  to 

Committee — Waiver. 
Right  of  employer,  under  its  plan  of  benefits 
for  employes,  to  have  the  facts  decided  by  the 
committee,  Is  waived  by  its  answer  in  an  action 
for  benefits,  admitting  the  facts  are  as  stated  in 
the  complaint 
4.  Master   and    Servant   $=s>7S  —  Benefit 

Fund— Determination  by  Committee. 
Under  the  rule  of  expressio  unius  exclusio 
■Iterius,  it  is  to  be  inferred  from  provision  in 


an  employer's  plan  of  benefits  for  employes,  that 
questions  of  fact  shall  be  determined  conclusive- 
ly by  the  committee,  that  the  committee  has  no 
authority  to  bind  either  party  by  any  decision 
on  a  question  of  law. 

6.  Master  and  Servant  «=»78  —  Bknxftc 
Fund— Action— Submission  to  Committkk. 
Though  the  plan  of  lienefits  promulgated  by 
an  employer  declares  the  employer's  obligation 
limited  to  the  appointment  of  a  committee  to 
administer  the  funds  according  to  the  regula- 
tions, and  to  malce  payments  out  of  the  fund  on 
the  order  of  the  committee,  yet,  it  limiting  the 
committee's  power  to  the  determination  of  the 
facts,  and  the  employe's  contract  for  insurance^ 
to  which  insurance  the  plan  declares  an  employe 
entitled,  being  with  the  emnloyer,  and  the  claim 
for  benefit  against  it,  a  right  which  the  courts 
are  competent  to  enforce  arises  by  operation  'of 
law,  on  the  facts  l>eing  determined  by  action  of 
the  committee  or  by  agreement  of  the  parties, 
so  that  failure  of  the  committee  to  act  on  a 
claim  does  not  bar  maintenance  of  action  there- 
on ;  the  employer's  answer  admitting  the  fact 
to  be  as  alleged  in  the  complaint 

6.  Pleading  ®=>40S(3)  —  Coi€Pi.AiNiy-AiDEB 
BT  Subsequent  Pleadings. 

Failure  of  complaint  to  allege  tender  of  re- 
lease of  liability,  delivery  of  which  is  by  con- 
tract made  a  condition  to  right  of  payment  is 
aided  by  answer,  showing  that  defendant  denies 
all  liability,  so  that  tender  would  have  been 
unavailing. 

7.  Master  anu  Servant  *=378  —  Benefit 
Fund— Tender  of  Release— Waiver. 

A  tender  of  release  of  liability  made,  by 
contract  between  emnloyer  and  employ*  for 
death  benefit  a  condition  of  payment,  is  waived 
by  employer's  denial  of  all  liability. 

8.  Master  and  Servant  ^»=>78  —  Benefit 
Fund— Provision  or  Plan— Benefits  un- 
der State  Law. 

Provision  of  voluntary  plan  of  benefits  for 
employes  promulgated  by  an  employer  doing 
business  throughout  the  country,  that  in  case 
any  employe  or  his  beneficiaries  shall  be  entitled 
under  the  law  of  any  state  to  any  compensation 
greater  than  that  herein  provided,  the  amount 
paid  the  employ^  shall  be  that  provided  by  tlie 
statute  (though  drawn  by  one  evidently  familiar 
only  with  compensation  laws  providing  for  pay- 
ments by  employer  directly  to  employ^),  applies 
in  case  of  a  state  compensation  law,  thereafter 
enacted,  under  which  payments  are  made  by  the 
state,  from  a  fund  supplied  chiefly  by  conmbu- 
tions  of  employers. 

9.  Master  and  Servant  ^s>78  —  Benkftt 
Fund— Provision  of  Plan— Patment  un- 
der State  Law. 

Provision  of  voluntary  plan  of  benefits  for 
employes  promulgated  by  an  employer,  that  in 
case  any  employ^  or  his  beneficiaries  shall  I>e 
entitled  under  the  laws  of  any  state  to  any  com- 
pensation greater  than  that  therein  provided, 
the  amount  paid  to  the  employ^  shall  be  tbat 
prescribed  b^  the  statute,  means  that  it  shall  be 
read  in  the  light  of  the  law  of  the  state  in  which 
the  employ^  resides  and  Is  injured,  and  that 
if  the  benefit  to  which  the  law  entitles  him  «»' 
his  beneficiaries  is  greater  than  provided  by  the 
plan,  the  larger  benefit  shall  be  paid,  and  shall 
exclude  right  to  the  smaller,  and  that,  if  the 
amount  provided  by  the  statute  is  less  than 
that  provided  by  the  plan,  the  employer  shall 
pay  such  sum  as,  added  to  the  statutory  pay- 
ment, shall  equal  the  sum  provided  by  the  ^lan. 

10.  Master  and  Servant  ^=»78  —  BENKrfi 
Fund — ^Burden  of  Proof  under  Plan- 
Greater  Benefit  under  State  Law. 

A  widow  of  a  deceased  employs  being  under 
a  plan  of  benefits  promulgated  by  the  employer 
entitled  to  recover  of  it  a  certain  sum  on  ac- 
count of  his  death,  unless  her  right  is  barred 
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by  the  provision  of  the  plan  denying  the  right 
if  the  benefit  provided  for  her  by  the  statute 
is  greater  than  that  provided  for  her  bj  the 
plan,  the  employer  has  the  burden  of  showing  It 
18  greater. 

11.  Masteb  and  Sebvant  «=378  —  Benefit 
Fund— (RiOHT  under  Pian— Obeateb  Ben- 
KFiT  UNDKB  State  Law— Evidence. 

The  employer  fails  in  hia  necessary  showing 
that  the  benefit  provided  by  statute  for  the  wid-' 
ow  of  an  employ^  killed  in  his  work — $30  a 
month  aa  long  as  she  lives  and  remains  unmar- 
ried— exceeds  that  provided  by  benefit  plan  pro- 
mulgated by  the  employer — $2,700 — there  being  no 
presumption  that  she  will  remain  unmarried  for 
eight  years,  so  that  she  is  entitled  to  judgment. 

12.  Masteb  and  Sebtant  «=>78  —  Benefit 
Fund— Amount  of  Recovebt. 

Benefits  provided  by  statute  for  widow  of 
employ^  killed  in  bis  work— $30  a  month  aa  long 
as  she  lives  and  remains  unmarried — not  being 
shown  to  exceed  the  benefit  of  $2,700,  provid- 
ed by  the  plan  of  benefits  promulgated  by  the 
employer,  she  is  entitled  to  judgment  under  such 
plan  to  $2,700,  less  the  sum  she  shall  have  re- 
ceived from  the  Industrial  Accident  Commission 
at  the  time  judgment  is  entered. 

Department  2.  Appeal  from  Clrcnlt  Court, 
Multnomah  County;  Henry  B.  McQlnn, 
Judge. 

Action  by  Jessie  McLemore  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  defendant  on  a  directed  verdict,  and 
plaintifT  appeals.    Reversed  and  remanded. 

Judgment  modified  on  rehearing,  171  Pac. 
1049. 

This  is  an  action  brought  by  Jessie  McLe- 
more, the  widow  of  Homer  Mclyemore,  to  re- 
cover the  sum  of  $2,700  claimed  to  be  due  her 
aa  a  life  insurance  benefit  under  a  plan  pro- 
mulgated by  the  defendant  January  1,  1913. 
It  appears  that  Homer  McLemore  entered  the 
employ  of  the  defendant  In  March,  1912,  and 
remained  in  such  employ  until  March  1,  1915, 
wben  he  lost  bis  life  through  accident  wbUe 
In  the  performance  of  his  work.  While  jilain- 
tilTs  husband  was  working  for  defendant, 
tbe  latter  announced  a  plan  for  employes' 
pensions,  disability  benefits,'  and  insurance, 
which,  under  the  contention  of  plaintiff,  con- 
stituted a  contract  with  each  of  its  empIoyfiSL 
The  salient  provisions  of  the  plan  are  as  fol- 
lows: 

•1.  Object 

"The  company  undertakes  in  accordance  with 
these  regulations,  to  establish,  maintain  and  ad- 
minister a  fund  to  be  known  as  the  'Employes' 
Benefit  Fund'  for  the  payment  of  definite 
amounts  to  its  employes  when  they  are  disabled 
by  accident  or  sickness  or  when  they  are  retired 
from  service,  or,  in  the  event  of  death,  to 
their  dependent  relatives. 

*%  Definitions. 

"(8)  ^e  word  'committee'  shall  mean  the 
persons  appointed  by  the  board  to  administer 
tbe  employes*  benefit  fund  in  accordance  with 
approved  regulations. 

"(4)  The  word  'employes'  shall  mean  those 
persons  who  receive  a  regular  and  stated  com- 
pensation from  the  company  other  than  a  pen- 
sion or  retainer. 

"(5)  The  word  fund'  shall  mean  the  fBrn- 
ployes'  Benefit  Fund'  as  set  forth  in  the  first 
paragraph  of  these  regulationa 


"S.  The  Fond. 

"(1)  The  company  has  made  an  appropriation 
for  the  establishment  of  the  fund  and  agrees  to 
make  further  appropriations  as  provided  in  sec- 
tion 11. 

"(2)  Tbe  company  shall  be  the  custodian  of 
the  fund  which  shall  draw  interest  at  tbe  rate 
of  4  per  cent  per  annum  on  the  average  balance 
paya'rle  semiannually. 

"(3)  The  company  guarantees  the  disburse- 
ment of  the  fund  in  accordance  with  these  regu- 
lations. 

"4.  Committee. 

"(l)  There  shall  be  a  committee  of  five  (5) 
appointed  by  tbe  board  to  serve  during  its 
pleasure,  which  committee  shall  be  charged  with 
the  administration  of  the  plan  and  the  fund 
hereby  established.  This  committee  shall  be 
called  tbe  employes'  benefit  fund  committee  and 
shall  be  empowered  to  employ  a  secretary  and 
such  other  assistants  as  may  be  required  m  the 
administration  of  the  fund. 

"8.  Life  Insurance. 

"(1)  All  employ^  of  the  ccsnpany  on  January 
1,  1913,  or  tnereafter  shall  he  entitled  to  in- 
surance against  death  by  accident  occurring  ia 
and  due  to  the  performance  of  work  for  the 
company.  This  Insurance  shall  be  paid  to  the 
employis'  beneficiaries  as  hereinafter  provided, 
and  shall  equal  three  years'  average  wages  as 
hereinafter  defined,  but  in  no  case  shall  it  ex- 
ceed five  thousand  dollars  ($5,000). 

"9.  General  Provisions. 

"(S)  Benefits  may  be  suspended  or  terminated 
by  the  committee  in  all  cases  of  gross  miscon- 
duct" 

"(19)  Payment  of  benefit  on  account  of  death 
of  an  emplojr^  shall  be  made  in  the  following 
order:  Provided,  however,  that  upon  written 
application  of  an  employ^,  and  good  cause 
shown,  the  committee  shall  authorize  a  change 
in  such  order  of  payment  but  no  persons  other 
than  the  beneficiaries  herein  designated  shall  re- 
ceive payment  on  account  of  such  benefit :  First 
To  the  wife  (or  husband)  of  such  employ^,  If 
dependent  upon  him  (or  her)  for  support 

"(20)  Claims  for  death  benefits  will  be  pay- 
able within  tbirty  days  after  the  required  evi- 
dence of  their  validity  is  furnished. 

"(21)  All  claims  for  death  benefits,  to  be  valid, 
must  be  made  within  one  year  from  the  date  of 
the  alleged  death  on  which  tbe  claim  is  based." 

"(28)  In  case  of  injury  to  or  death  of  an  em- 
ploy6  entitling  him  or  his  representatives  or 
beneficiaries  to  benefits  under  these  regulations, 
he  or  they  may  elect  to  accept  such  benefits  or  to 
prosecute  such  claims  as  he  or  they  may  have  at 
law  against  the  company. 

"(29)  Should  claim  oQierwise  than  hereunder 
be  presented  or  suit  brought  against  the  com- 
pany, or  against  any  other  corporation,  which 
may  be  at  the  time  associated  therewith  in  ad- 
ministration of  the  employes'  benefit  fund,  for 
damages  on  account  of  injury  or  death  of  an  em- 
ploy6,  such  employ^  or  his  beneficiaries  shall 
not  be  entitled  to  any  payment  from  the  em- 
ployes' benefit  fund  on  account  of  such  injury 
or  death,  unless  such  claim  shall  be  withdrawn 
or  such  suit  shall  be  discontinued  before  trial 
thereof  or  decision  rendered  therein." 

"(31)  The  acceptance  of  any  benefits  from  the 
employes  benefit  fund  by  an  employ^  or  his 
beneficiary  or  beneficiaries,  on  account  of  in- 
jury or  death,  shall  operate  as  a  release  and 
satisfaction  of  all  claims  against  the  company 
for  damages  arising  from  or  growing  out  of  such 
Injury  or  death,  and,  further,  in  the  event  of 
tbe  death  of  an  employ6  no  part  of  the  deatii 
benefit  or  unpaid  disability  shall  be  due  or  pay- 
able unless  and  until  good  and  sufficien,''  release 
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ahall  b«  dellyered  to  the  committee,  of  all  claims 
against  the  employes*  benefit  fund  aa  well  as 
against  the  company,  arising  from  or  growing 
out  of  the  death  of  the  employ^,  said  release 
having  'been  duly  executed  by  all  who  might  le- 
gally assert  such  claims. 

"(82)  In  case  any  employe  or  his  beneficiaries 
shall  be  entitled  under  the  laws  of  any  state 
to  any  compensation,  ipension,  or  other  benefit 
greater  thafl  that  herein  provided,  the  amount 
paid  to  the  employ^  shall  be  that  prescribed  by 
statute.  The  committee  are  authorized  to  pay 
the  amount  of  such  liability  in  the  manner  pre- 
scribed by  law  instead  of  in  accordance  with 
the  provisions  contained  herein.  In  case  the 
statutory  liability  is  less  than  the  company's 
liability  hereunder,  tlie  committee  may  maKe  Uie 
payments  required  by  law  and  shall  pay  to 
such  employe  or  to  those  persons  entitled  to 
take  hereunder  the  excess,  of  the  amount  pay- 
able hereunder  above  the  amount  so  paid  in  ac- 
cordance with  law.  In  case  any  statutory  pay 
ment  has  to  be  made  or  any  judgment  is  recover 
ed  by  an  employe  or  his  beneficiaries  against  the 
company  on  account  of  the  lerol  liability  above 
described,  or  any  liability  for  damages  on  ac- 
count of  accident  or  death,  or  on  account  of 
any  liability  hereunder,  the  amount  of  the  stat- 
utory payment  or  judgment  shall  be  chargeable 
to  the  fund. 

"(33)  Questions  of  fact  arising  in  the  admin- 
istration of  these  regulations  shall  be  deter- 
mined ccmcluslvcJjr  for  all  parties  by  the  com- 
mittee." 

"11.  Obligation  of  the  Company. 

"The  obligation  of  the  Company  is  limited: 

"First  To  safeguarding  the  sum  already  ap- 
propriated. 

"Second.  To  crediting  said  sum  4  per  cent, 
per  annum  of  the  unexpended  balance  of  the 
fund. 

"Third.  To  the  appointment  of  a  committee  to 
administer  the  fund  according  to  tiiese  regula- 
tions. 

"Fourth.  To  making  payments  out  of  the  fund 
upon  the  order  of  the  committee. 

"Fifth.  To  adding  to  the  fund  at  the  end  of 
each  fiscal  year  sudi  amount  aa  will  restore  it 
to  the  original  amount,  provided  that  such  ad- 
dition ahau  in  no  year  exceed  4  per  cent,  of  the 
company's  pay  roU." 

"13.  Change  in  Regulations. 

"The  committee,  with  the  consent  of  the  presi- 
dent, may  from  time  to  time  make  such  changes 
in  these  regulations  as  in  their  judgment  will 
more  effectually  carry  out  the  purpose  expressed 
therein,  but  such  changes  shall  not  without  his 
consent  affect  the  rights  of  any  employe  to  any 
benefit,  insurance,  or  pension  to  which  be  may 
have  previously  become  entitled  hereunder." 

In  1913  the  Legislature  of  this  state  enact- 
ed a  law  published  aa  chapter  1^  of  Che  Ses- 
sion Laws  for  that  year,  which  provides  for 
compensation  to  employes  injured  and  de- 
pendent relatives  of  employes  killed  in  the 
occupations  coming  under  the  operation  of  the 
statute.  Both  defendant  and  the  deceased 
elected  to  assume  the  obligations  and  accept 
the  bffliefits  defined  by  this  legislation.  On 
the  death  of  her  husband  plaintiff  applied  to 
the  Industrial  Accident  Commission,  and  it 
was  adjudged  that  she  should  receive  the  sum 
of  $30  a  month  so  long  as  she  should  remain 
unmarried,  and  the  additional  sum  of  |6  a 
month  for  the  care  of  a  child  born  to  her 
after  the  death  of  her  husband,  the  latter 
payments  to  terminate  when  the  child  should 
become  16  years  of  age.  These  are  the  pay- 
ments prescribed  by  section  21  of  the  act  of 


1013,  and  it  la  admitted  that  plaintiff  has 
been  receiving  them.  Plaintiff  was  19  years 
of  age  on  March  6,  1915,  and  her  expectancy 
of  life  was  42.87  years.  If  she  lives  out  her 
expectancy  and  remains  unmarried  she  wlU 
receive  $15,433  from  the  state  for  herself  and 
$1,152  for  her  child.  Her  husband  was  earn- 
ing $900  a  year  at  the  time  of  his  death ;  un- 
der the  defendant's  plan  plaintiff  is  entitled 
to  $2,700  if  she  is  entitled  to  anything.  The 
lower  court  held  that  the  payments  to  which 
plaintiff  is  entitled  under  the  act  of  1913  are 
a  greater  benefit  than  that  provided  under 
the  defendant's  plan,  and  that  plalntUTs 
right  to  recover  was  barred  by  the  provisions 
of  section  32  of  article  9  of  the  plan  abore 
quoted.  A  directed  verdict  was  given  for  de- 
fendant, judgment  was  entered  thereon,  and 
plaintiff  appeals. 

y.  A.  Crum,  of  Portland,  for  appellant. 
Hall  S.  Lusk,  of  Portland  (Dolph.  Mallory, 
Simon  &  Gearln,  of  Portland,  on  the  brieQ, 
for  respondent 

McCAMANT,  J,  (after  stating  the  facts  aa 
above).  [1]  It  is  contended  that  the  plan 
promulgated  by  the  defendant  should  be 
treated  like  a  policy  of  life  Insurance  and 
construed  strictly  against  defendant.  This 
contention  is  supported  by  Western  Union  Go. 
T.  Hughes,  228  Fed.  885,  143  C.  C  A.  283. 
We  are  committed  to  such  strict  construction 
In  the  case  of  a  life  insurance  policy.  String- 
ham  V.  Mutual  Co.,  44  Or.  447,  448,  76  Pac. 
822.  This  is  not  an  action  on  a  life  insur- 
ance policy.  The  defendant  is  not  a  life 
underwriter,  but  a  telegraph  company.  Its 
promulgation  of  the  plan  under  which  this 
action  is  brought  is  differentiated  from  an 
ordinary  transaction  in  the  commercial  world. 
The  protection  and  benefits  assured  by  the 
defendant  to  its  employes  Impose  upon  the 
defendant  a  burden  greater  than  any  exacted 
from  employers  by  the  law  in  Its  present 
state  of  development  The  fund  from  which 
these  benefits  are  paid  is  created  and  main- 
tained by  the  defendant;  there  is  no  provi- 
sion for  deductions  from  the  wages  of  the 
employes  for  the  benefit  of  the  fund.  A 
plan  of  this  diaracter  voluntarily  promul- 
gated by  a  large  employer  of  labor  should 
not  be  extended  by  the  courts  so  as  to  em- 
brace cases  falling  without  the  Intent  of  the 
author  of  the  plan  as  manifested  by  a  fair 
and  Jnst  construction  of  the  language  used. 
Tbese  principles  of  construction  seem  to  be 
applied  by  the  Appellate  Division  of  the  Su- 
preme Court  of  New  York  in  McNevln  v.  Sol- 
vay  Process  Co.,  32  App.  Div.  610,  53  K  X. 
Supp.  98,  a  case  affirmed  by  the  Court  of  Ap- 
peaU,  167  N.  7.  630,  60  N.  E.  1115. 

[2]  It  is  contended  that  the  plan  is  a  mere 
benefaction,  and  that  the  evidence  fails  to 
sustain  the  charge  in  the  complaint  tliat  It 
ciHostitutes  a  contract  made  by  the  defendant 
with  Its  employes.  It  Is  provided  In  article 
8,  section  1: 
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"AB  employia  of  the  oompasr  on  JaiiiULt7  1, 
1913,  or  thereafter  shall  be  entitled  to  insurance 
■gainst  death  by  accident  occnrring  in  and  doe 
to  the  performance  of  work  for  the  company." 

The  plan  contalnlnK  this  ofter  was  broag^t 
to  the  attention  of  .all  employes.  The  Ian- 
gaage  used  imports  a  right  In  the  employ^ 
to  the  protection  specified.  The  statement  in 
section  20  of  article  9  that  claims  for  death 
benefits  will  be  payable  at  a  time  stated  lm< 
piles  an  obligation  of  the  defendant  to  make 
BU«ai  payments.  Section  28  of  article  9  quoted 
above  clearly  implies  the  creation  of  a  right 
under  the  plan  which  may  be  asserted  or 
waived  at  the  election  of  the  employ&s.  In 
effect,  the  defendant  said  to  its  employ te: 

"Jt  yon  remain  in  the  discharge  of  your  duties, 
those  dependent  upon  yon  shall  be  entitled  to 
benefits  m  the  event  of  yoor  death,  to  the  ex- 
tent of  the  sums  specified  in  this  plan." 

PlalntiCTs  husband  did  remain  la  defend- 
ant's employ  and  lost  bis  Ufe  while  in  the 
performance  of  his  duties.  We  find  here  aU 
tbe  elements  of  e  contract 

"Where  the  offer  is  to  do  something  if  the  of- 
feree will  not  merely  promise  to  do,  but  do, 
something,  compliance  with  the  condition  of  the 
offer  by  doing  the  act  in  the  way  prescribed  is 
ordinarily  sufficient  evidence  of  the  acceptor's 
assent."    13  G  J.  284. 

We  are  committed  to  tbe  foregoing  princi- 
ple by  Fisk  V.  Henarie,  13  Or.  156,  168,  9 
Pac.  322.  PlalntlfTs  husband  mn&t  be  deem- 
ed to  have  accepted  the  plan  offered,  and  bis 
services  rendered  subsequent  to  the  promul- 
gation of  the  plan  are  a  sufficient  oonsidera- 
ttim  to  support  the  defendant's  promise  to 
pay.  While  this  question  is  not  discussed 
In  Western  Union  Company  v.  Hngbes,  228 
Fed.  885,  143  C.  O.  A.  283,  the  effect  of  the 
opinion  is  to  decide  that  the  plan  offered  by 
tbe  defendant  constitutes  a  contract  with  its 
employes  on  which  an  action  may  be  main- 
tained. In  McNevin  v.  Solvay  Process  Ca, 
32  App.  Dlv.  eiO,  617,  58  N.  Y.  Supp.  98, 
tbe  defendant  admitted  that  a  similar  scheme 
to  that  with  which  we  are  concerned  con- 
stituted a  contract  between  employer  and 
employes. 

[3-6}  Under  article  11  of  tbe  plan: 

"The  obligation  of  the  company  is  limited: 
•  •  •  Third.  To  the  appointment  of  a  com- 
mittee to  administer  the  fund  according  to  these 
regulations.  Fourth.  To  making  payments  out 
of  the  fund  upon  the  order  of  the  committee." 

It  is  neither  alleged  nor  proved  that  tbe 
committee  bas  acted  on  plalntifTs  claim,  and 
defendant  contoids  that  for  tbis  reason  plain- 
tiff's suit  cannot  be  maintained.  Defendant 
relies  on  Legg  v.  Swift  &  Ck>.,  167  Mo.  App. 
427,  151  S.  W.  230,  and  McNevin  v.  Solvay 
Process  Co.,  32  App.  Dlv.  610,  63  N.  T.  Supp. 
98i.  In  the  first  of  these  .cases  plaintiff's 
claim  was  not  against  the  defendant,  bat 
against  an  association  organized  at  the  in- 
stance of  the  defendant  for  the  protection 
of  defendant's  employes.  The  fund  was 
created  wholly  by  deductions  from  tbe  wages 
of  tbe,  employes,  and  tbe  defendant  was 
merely  tbe  treasurer  of  the  fund.    A  demur- 


rer to  tbe  petition  wu  nistained  In  tbe  low- 
er court  and  tbis  action  was  affirmed.  In 
tbe  case  at  bar  tbe  contract  of  tbe  deceased 
was  with  tbe  defendant,  and  plaintiff's 
claim  if  valid  at  all  is  against  defendant 
In  McNevan  v.  Solvay  Process  Co.,  the  plan 
provided  tbat  tbe  funds  available  should  be 
and  remain  the  sole  property  of  defendant 
until  paid  over  to  the  employe,  and  that 
in  no  case  could  an  employe  demand  payment 
except  when  tbe  defendant  through  its  tms- 
tees  should  adjudge  him  entitled  thereto. 
Tbe  defendant's  trustees  were  entitled  under ' 
tbe  plan  to  decide  without  appeal  all  ques- 
tions both  of  law  and  of  fact  It  was  held 
tbat  tb^  employe  bad  no  vested  right  in  tha 
fund  untU  payment  was  made  to  him. 

Tbe  functions  of  the  defendant's  commit- 
tee are  by  no  means  so  extensive  as  those 
of  tbe  trustees  in  tbe  New  York  case.  It  is 
provided  in  section  33  of  article  9  of  the 
plan  that  "questions  of  fact  arising  in  the 
administration  of  these  regulations  shall  be 
determined  conclusively  for  all  parties  by  the 
committee."  Under  this  provision  it  was  com- 
petent for  the  defendant  to  ref u&e  payment  of 
plaintiff's  claim  until  the  facts  on  which  it  is 
based  had  been  determined  in  her  favor  by  the 
committee.  It  lias  waived  this  right  by  admit- 
ting In  tbe  answer  tbat  the- facts  with  refer- 
ence to  the  employment  of  plaintiff's  husband 
and  his  accidental  death  while  in  defendant's 
service  are  as  stated  in  tbe  complaint  Kx- 
pressio  nnlus  exclusio  alterlns.  The  infer- 
ence is  that  the  committee  bas  no  authori- 
ty to  bind  either  the  defendant  or  one  of  its 
employes  by  any  decision  on  a  question  of 
law.  It  is  provided  by  section  1  of  article  8, 
quoted  above,  that  plaintiff's  husband  was 
entitled  to  life  insurance.  A  right  was 
created  sobject  to  the  determination  of  tbe 
facts  on  which  tbe  right  Is  dependent  In  tbe 
manner  set  out  in  tbe  plan.  A  fair  construc- 
tion of  the  plan  leads  us  to  tbe  conclusion 
that  when  the  fticts  are  once  determined, 
either  by  the  action  of  the  committee  or  by 
agreement  of  the  parties,  a  right  arises  by 
operation  of  law  whlcb  the  courts  are  coni- 
petent  to  enforce.  The  failure  of  tbe  com- 
mittee to  act  on  plaintUTs  claim  does  n6t 
bar  the  maintenance  of  tbis  action. 

[S,  7]  It  is  provided  in  section  31  of  artt- 
de  9: 

"In  the  event  of  the  death  of  an  employ^  no 
part  of  the  death  benefit  or  unpaid  disability 
shall  be  due  or  payable  unless  and  until  good 
and  sufficient  release  shall  be  delivered  to  the 
committee,  of  all  claims  against  the  employes' 
benefit  fund  as  well  as  against  the  company, 
arising  or  growing  out  of  the  death  of  the  em- 
ploye, said  release  having  been  duly  executed  by 
all  who  might  legally  assert  such  claims." 

We  think  that  plaintiff  should  have  ten- 
dered the  release  spedfled  above  and  demand- 
ed tbe  sum  she  claims  from  tbe  defoidant. 
Such  tender  should  have  been  alleged  In  tbe 
complaint  In  this  respect,  however,  tbe 
complaint  is  aided  by  tbe  answer.  It  appears 
from  tbe  defendant's  pleading  tbat  sudi  a 
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tender  would  bave  been  nnavalllng,  as  the  de- 
fendant denies  all  liability  to  plaintiff.  The 
law  does  not  exact  a  Tain  tbing.  The  allega- 
tions of  the  answer  excuse  tlie  f&ilore  of 
plaintiff  to  make  tender  of  the  release  called 
for  by  the  provision  above  quoted.  Merrill  v. 
Eexter,  52  Or.  138,  144,  94  Pac.  972,  96  Pac. 
865;  Uvesley  v.  Krebs  Hop  Co.,  67  Or.  352, 
367,  97  Pac.  718,  107  Pac.  480,  112  Pac.  1; 
Woods  V.  Wlkstrom,  67  Or.  581,  601,  135  Pac. 
192;  Wallowa  Co.  v.  Hamilton,  70  Or.  433, 
447, 142  Pac.  321.  It  should  be  noted  in  this 
connection  that  the  acceptance  by  plaintiff 
of  ^ny  money  from  the  fund  created  by  de- 
fendant operates  to  discharge  defendant  from 
any  claim  which  might  otherwise  be  asserted 
by  plaintiff  because  of  the  death  of  her  hus- 
band. Such  is  the  express  provision  of  sec- 
tion 31  of  article  9  of  the  plan. 

[S,  f  ]  This  brings  us  to  the  point  on  vhldb. 
the  case  turned  in  the  lower  court  Section 
32  of  article  9  of  the  plan  provides: 

"In  case  an;  employ^  or  his  beneficiaries  shall 
be  entitled  under  the  laws  of  any  state  to  any 
compensation,  pension  or  other  benefit  greater 
than  that  herem  provided,  the  amount  paid  to 
the  employ^  shall  be  that  prescribed  by  the 
statute.'^ 

Plaintiff  contends  that  the  entire  section  of 
the  plan  from  Vhich  the  above  words  are 
quoted  should  be  disregarded  because  the  au- 
thor of  the  plan  had  in  mind  compensation 
laws  under  which  the  benefits  are  paid  by 
the  employer  and  that  the  Oregon  statute, 
onder  which  the  payments  are  made  by  the 
state,  is  wholly  without  the  scope  and  pur- 
view of  this  section.  We  are  not  favorably 
Impressed  with  this  contention.  The  fund 
from  whldi  the  state  makes  payments  under 
the  act  of  1913  Is  supplied  chiefly  by  contri- 
butions made  by  employeirs  of  labor.  Most 
of  the  payments  made  to  tbe  employes  and 
tbelr  beneficiaries  are  made  indirectly  by  the 
employers.  Giving  to  the  plan  the  fair  con- 
struction to  which  it  is  entitled,  an  intention 
Is  manifested  that  it  shall  be  read  in  the 
light  of  tbe  laws  of  tbe  state  in  which  the 
employe  resides  and  in  which  he  is  injured. 
If  tbe  benefit  to  which  be  or  bis  beneficiaries 
are  entitled  under  tbe  law  is  greater  than 
tbe  benefit  provided  by  the  plan,  the  larger 
benefit  shall  be  paid  and  shall  exclude  any 
right  to  the  smaller  benefit  for  wtiieh  defend- 
ant has  made  provision.  If  the  amount  pro- 
vided by  statute  is  less  than  that  provided  by 
tbe  plan,  the  company  shall  pay  to  the  em- 
ploye  or  bis  beneficiaries  such  sum  as,  added 
to  tbe  statutory  payment,  shall  equal  the 
sum  provided  by  the  plan.  At  tbe  time  when 
tbe  defendant  promulgated  its  scheme  tbe 
Oregon  statute  bad  not  been  enacted.  The 
author  of  tbe  plan  was  evidently  familiar 
only  with  compensation  laws  which  provided 
for  payments  by  the  employer  directly  to  the 
employ&  The  intention  is  nevertheless  ap- 
parent from  tbe  language  used  in  section  32 


of  article  9,  and  it -should  be  ^ven  effect  as 
above  stated. 

[10-12]  It  remains  to  apply  these  facts  tm 
the  instant  case.  Under  tbe  plan  plaintiff  is 
entitled  to  $2,700.  Under  the  statute  she  is 
entitled  to  $30  a  month  so  long  as  she  lives 
and  remains  unmarried.  If  she  lives  and  re- 
mains unmarried  for  as  much  as  eight  years, 
she  will  receive  under  the  statute  a  larger 
sum  than  that  provided  by  the  plan.  If  she 
dies  or  marries  within  seven  years,  tbe  ben- 
efit prescribed  by  the  plan  is  greater  than 
that  provided  by  the  statute.  She  was  Id 
years  of  age  at  the  time  of  ber  husband's 
death,  and  the  record  Justifies  the  presimap- 
tion  that  she  will  live  42.87  years.  There  is 
no  presumption  that  she  will  remain  unmar- 
ried for  that  period  or  for  eight  years. 

We  have  seen  that  plaintiff  is  entitled  to 
recover  unless  her  right  is  barred  by  the  pro- 
visions of  section  32  of  article  9  of  tbe  plan. 
Under  this  section  the  burden  devolves  on 
defendant  to  show  that  tbe  benefit  provided 
for  plaintiff  under  the  act  of  1913  is  greater 
than  that  provided  by  tbe  plan.  Defendant's 
showing  is  defective  for  the  reason  that 
plaintiff  may  marry  within  seven  years  from 
tbe  death  of  her  husband.  It  does  not  appear 
from  this  record  that  her  benefit  under  tbe 
law  is  greater  than  that  under  the  plan.  De- 
fendant, liaving  failed  to  show  this  fact,  baa 
failed  to  make  oat  its  defense.  Plaintiff  Is 
entitled  to  Judgment  for  $2,700,  less  the  sum 
she  shall  have  received  from  the  Industrial 
Accident  Commission  at  the  time  when  the 
Judgment  is  entered.  In  flgnring  this  amount 
she  should  not  be  charged  with  the  sum  of  $6 
a  month  paid  fk>r  the  care  of  her  child.  If 
tbe  parties  are  unable  to  agree  as  to  the  cred- 
it to  which  tbe  defendant  is  entitled,  tbe 
amount  can  be  determined  at  a  bearing  In 
the  circuit  court 

The  Judgment  is  reversed  and  the  cause  re- 
manded for  farther  proceedings  in  accord- 
ance with  this  opinion. 

McBRIDB,  a  J.,  and  MOORB  and  BEAN. 
JJ.,  concur. 

(87  Or.  a4) 
SANFORD  T.  PIKE  et  «L 
(Supreme  Court  of  Oregon.     March  6,  1918.) 

1.  Bn-M  AND  Notes  ©svlSfX!?)— Action— I>»- 
rENSES — Want  of  CoNsinintATiON — PleaDt 

INQ. 

The  complaint  in  action  on  a  note,  alleging  an 
indebtedness  in  settlement  of  whirh  tbe  note  was 
friven,  and  the  answer  not  denyin)?  this,  but, 
though  alle^ni;  want  of  knowledge  of  the  ex- 
act amount  of  the  indebtedness,  nleading  a  set- 
off, the  defense  of  want  of  consideration  Is  not 
available. 

2.  SkT-OKT      and      ConNTEKCI,ATM      ®=»41      — 

Claims  in  Wurcn  Others  are  Interested. 

A  fund  constitutlne  an  nuRpt  in  whirb  others 

than   defendants   are   IntereRted,    and    rif^hts    in 

which  have  not  been  segregated,  cannot  I>e  osed 

by  way  of  set-off.  * 


^=3For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Department  1.  Appeal  from  Olrctilt  Coort, 
Coos  County ;    G.  F.  Sklpwortli,  Judge. 

On  petition  for  rehearing.    Denied. 

SV>r  former  opinion,  see  170  Fbc.  729. 

O.  P.  Coshow,  of  Roseburg,  for  appel- 
lants. A.  S.  Hammond,  of  Nortb  Bend,  and 
E.  D.  Speriy,  of  Coqullle,  for  respondenta 

McCAMANT,  J.  [1]  In  a  petition  for  a  re- 
bearing  the  defendants  Pike  again  press  up- 
on as  their  contention  that  the  note  sued  on 
was  without  consideration  to  support  It  It 
Is  contended  that,  even  if  the  account  stand- 
ing to  the  credit  of  Pike,  trustee,  be  disre- 
garded, there  was  no  debt  owing  from  the 
defendant  W.  E.  Pike  to  the  bank  at  the 
time  when  his  firm  executed  the  note  secur- 
ed by  the  deed  of  trust.  This  contention  is 
not  ayallable  to  these  defendants  under 
the  pleadlnga  It  is  alleged  in  the  c<«i- 
plalnt: 

"That  at  said  time  the  above-named  defendants 
W.  E.  Pike  and  P.  Xw  Phelan  were  indebted  to 
the  First  National  Bank  and  one  W.  B.  Ham- 
mitte  in  a  lan[e  sum  of  money,  to  wit,  in  excess 
of  $18,000.  That  by  the  terms  of  an  arrange- 
ment and  settlement  between  raid  W.  EX  Pike 
and  said  P.  L.  Phelan  the  said  P.  Ia  Phelan 
assumed  $4,883  of  said  indebtedness,  and  gave 
his  note  therefor  to  the  plaintiff,  securing  the 
same  by  a  mortgage  on  real  property  sitaate  in 
Coos  county.  Or.,  and  the  defendant  W.  E.  Pike 
gave  to  the  first  National  Bank  of  Roseburg, 
Or.,  his  note  bearing  date  of  April  15,  1910,  that 
being  the  date  of  the  alleged  settlement  between 
said  Pike  and  said  Phelan,  for  the  sum  of  S13,- 
SOO." 

The  corresponding  portion  of  the  answer  is 
as  follows: 

"Answering  the  allegations  contained  In  par- 
agraph 2  of  plaintifTi  complaint,  defendants  ad- 
mit that  at  about  the  time  alleged  a  settlement 
was  had  between  W.  E.  Pike  and  P.  U  Phelan, 
eubstantially  -  as  alleged  in  said  paragraph  2, 
and  that  the  defendant  Pike  executed  a  note  set 
out  in  said  paragraph,  but  defendants  allege  that 
they  had  no  knowledge  of  and  no  dealings  with 
W.  B.  Hammitte  and  cannot  state  exact  amount 
due  or  owing  to  the  First  National  Bank,  at 
said  date." 

The  complaint  plainly  alleges  an  indebted- 
ness to  the  bank  and  to  Hammitte  of  $13,- 
500.  This  allegation  is  not  denied.  It  clear- 
ly appears  that  Hammltte's  share  of  the 
debt  was  $4,000  and  the  defendants  Pike 
therefore  admit  a  debt  due  to  the  bank 
amounting  to  $9,500. 

The  gist  of  the  defense  asserted  by  the 
answer  la  stated  in  the  extracts  quoted  In 
ttie  former  opinion.  It  plainly  appears  that 
'tbe  pleader  claimed  for  the  defendants  Pike 
the  right  to  set  off  against  their  debt  to  the 
bank  tbe  balance  in  tbe  Pike  Trustee  ac- 
count Tbe  claim  that  there  was  nothing 
due  tbe  bank  is  based  on  the  contention  that 
the  credit  due  Pike,  trustee,  la  greater  than 
tbe  debt  evidenced  by  the  note  sued  on. 

[2]  It  is  of  no  consequence  that  Mrs.  Pike 
Is  one  of  the  Kinnlcntt  heirs,  and  therefore 
one  of  the  beneficiaries  in  the  trust  It  ap- 
pears by  the  testimony  of  W.  B.  Pike  that 
two  ot  tbe  benefldaries  had  not  been  Mttled 


wltb  when  tbe  case  was  tried.  Tbt  amount 
due  these  benefldaries  has  not  been  segregat- 
ed from  tbe  amount  wl^icb  W.  B.  Pike  claims 
as  his  own.  The  fund  was  therefore  an  as- 
set in  whldi  others  than  these  defendants 
were  interested.  Such'  a  fund  cannot  be 
used  by  way  of  set-off  to  pay  tbe  debts  of  the 
defendants  Pike.  A  relaxation  of  this  rule 
would  lead  to  Intolerable  abuses. 

It  Is  finally  contended  In  the  petition  for 
rebearing  that  the  question  on  which  tbe 
case  turns  under  tbe  former  opinion  is  not 
raised  by  the  pleadings.  The  portions  of  the 
answer  quoted  In  the  opinion  are  not  sepa- 
rately stated  as  an  affirmative  defense  to 
the  suit,  and  that  may  be  the  reason  why 
plaintiff  failed  to  attack  them  by  demurrer. 
Issue  is  Joined  on  these  allegations  by  the 
reply,  and  plaintiff  In  his  brief  and  in  his 
oral  argument  contended  that  the  set-off 
pleaded  by  the  defendants  Pike  Is  unavaU- 
able  to  them.  This  contention  is  supported 
clilefly  by  arguments  which  we  have  not 
found  it  necessary  to  pass  on.  Error  Is  as- 
signed on  the  findings  of  the  circuit  court 
which  gave  the  defendants  Pike  credit  for 
tbe  balance  in  the  Pike  Trustee  account  and 
especially  on  a  finding  that  the  amount  wltb 
which  the  defendant  bank  is  cliarged  was 
due  to  W.  B.  Pike  Individually.  The  ques- 
tion decided  in  the  former  opinion  is  the 
controlling  question  in  tbe  case,  and  it  is 
squarely  presented  by  the  record  before  us. 

The  petition  for  rehearing  is  denied. 

MOORE,  BURNETT,  and  BENSON,  J3., 
concur. 

(87  Or.  ««) 
STATE  T.  AUSPLUND. 
(Supreme  Court  ot  Oregon.    March  12,  1918.) 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  John  P.  Kavanaugh, 
Judge.  ' 

On  petition  for  rebearing.  Rebearing  de- 
nied. 

For  former  opinion,  see  167  Pac.  1019. 

J.  F.  Logan,  of  Portland  (Logan  &  Smith 
and  J.  J.  Fitzgerald,  all  of  Portland,  on  tbe 
brief),  for  appellant  O.  <X  Hinfiman,  of 
Portland,  for  tbe  State. 

BENSON,  J.  Counsel  for  defez>dant  has 
presented  an  exceedingly  vigorous  argument 
for  a  rehearing,  based  upon  the  contention 
that  affidavits  of  Jurors  offered  for  the  pur- 
pose of  Impeaching  their  verdict  ought  to  be 
considered  t>y  the  court  upon  a  motion  for  a 
new  trial.  However,  nothing  is  said  therein 
that  has  not  had  very  serious  consideration 
of  this  court  upon  several  occasions,  and  yet 
we  have  not  been  able  to  arrive  at  a  conclu- 
sion which  would  reverse  the  doctrine  an- 
nounced in  Cline  v.  Broy,  1  Or.  88,  and  coi^ 
slstently  followed  ever  since.  Nothing  can 
IM  added  at  this  time  to  the  original  opinion 


Digitized  by 


Google 


896 


171  PACIFIC  BEPORTEB , 


iPr. 


herein,  to  wbldi  we  adhere.    The  petition  Is 
denied. 

McBBIDB,    O.    J.,  and    BCRNBTT   and 
HARRIS,  JJ.,  coDcnr. 

(87  Or.  CU) 

CITY  OP  SEASIDE  v.  OREGON  SURETY 

&  CASUALTY  CO. 
(Supreme  Court  of  Or^on.     March  6,  1918.) 

1.  MnniciPAL  OoBPORATToNa  ^=»14S  — Bond 
OF  CiTT  Tbiabubeb— Essentials. 

A  bond  of  a  city  treasurer,  providing  that 
the  surety  shall  make  good  any  loss  sustained 
by  the  city  by  any  act  of  fraud  or  dishonesty  of 
the  treasurer  amounting  to  larceny,  was  suffi- 
cient; it  not  being  necessary  to  detail  in  the 
bond  the  treasurer  s  duties  &ced  by  law. 

2.  Municipal  Coepobations  «=»173(2)— 
Bond  of  Citt  Tbeabubeb— Labcknt. 

That  the  money  appropriated  by  the  city 
treasurer  to  his  own  use  passed  through  the 
vaults  of  a  bank  of  which  he  was  cashier  did 
not  render  the  funds  not  a  subject  of  larceny 
within  his  official  bond  securing  against  larceny. 
8.  Appeal  and  Ebbob  ®=3882(10)— Exclusion 

OF  Evidenob— Invited  Ebbob. 
Where  tendered  evidence  was  excluded  up- 
on solicitation  of  defmdant,  defendant  cannot 
complain. 
4.  MUNIOIFAI.  Cobfobations  «=>173<2)— 

Tbkabubeb's  Bond— "Labcknt." 
A  bond  of  a  city  treasurer,  agreeing  to  make 
good  any  loss  sustained  by  the  city  by  any  act 
of  fraud  or  dishonesty  of  the  treasurer  amount- 
ing to  "larceny,"  included  larceny  as  defined  by 
Ik  O.  Ia  i  1957,  as  to  conversion  of  public 
money. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Liarceny.] 

6.  Intebest  <S=3l9(l)— Accbual  or  Right— 
Unliquidated  Demand.  , 
Under  U  O.  L.  {  6028,  providmg  for  inter- 
est on  money  received  for  the  use  of  another 
and  retained  beyond  a  reasonable  time,  in  an 
action  on  an  official  bond  of  a  defaulting  city 
treasurer  not  stipulating  for  interest,  there 
could  be  no  recovery  of  interest  until  after 
judgment;  the  amount  of  liability  not  having 
been  ascertained  or  agreed  upon. 

6.  Costs  ®=>69  —  Disbubseuents  of  Fibst 
Tbial. 

Where  defendant  secured  an  erroneous  de- 
cision on  the  first  trial,  which  decision  was  set 
aside  on  plaintiff's  motion,  plaintiff,  who  secur- 
ed judgment  on  the  second  trial,  was  entitled 
to  disbursements  incurred  at  the  first  trial  un- 
der Ll  O.  li.  §  50ft,  providing  that  party  enti- 
tled to  costs  shall  have  allowed  all  necessary 
disbursements. 

7.  Witnesses  <S=>29  —  Attendance  Outside 
OF  CouNTi— Mileage. 

Under  L.  O.  Ia  {  3145,  entitling  witnesses 
to  mileage  at  the  rate  of  10  cents  a  mile  in  go- 
ing to  and  returning  from  the  place  of  service 
except  in  counties  of  50,000  inhabitants,  where 
the  rate  is  fixed  at  5  cents,  a  witness  from  a 
county  of  the  first  class,  attending  court  in  a 
county  of  the  latter  class  by  order  of  the  court, 
would  be  entitled  to  double  mileage  at  the  rate 
of  5  cents  only. 

&,  Constitutional  Law  <3='205(1)— Witness- 
es «=>29— Revebsaia  and  Annuities. 
L.  O.  L  S  3145,  entitling  witnesses  to  mile- 
age at  the  rate  of  10  cents  a  mile  except  in 
counties  of  50,000  inhabitants,  where  the  rate  is 
fixed  at  5  cents,  applies  to  all  citizens,  and  is 
not  inimical  to  Const:  art  1,  {  20,  providing 
that  no  law  shall  be  passed  granting  to  any 


citizen  privileges  of  annuities,  which  npon  the 
same  terms  shall  not  equally  bolong  to  all  dti- 

cena 

Department  2.  Apj)eal  from  Circuit  Court, 
Multnomah  County;  B.  O.  Morrow,  Judge. 

Action  by  the  City  of  Seaside  against  tlie 
Oregon  Surety  &  Casualty  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals, 
plaintiff  also  appealing  from  judgment  deny- 
ing interest.    Modified  and  affirmed. 

This  is  an  action  broue^t  by  the  plaintiff. 
City  of  Seaside,  a  municipal  corporation,  to 
recover  the  sum  of  $7,949.09,  together  wltb 
Interest  thereon  at  the  rate  of  6  per  cent  per 
annum  from  November  4,  1910,  upon  a  bond 
to  Insure  the  fidelity  of  E.  N.  Hennipger,  as 
treasurer  of  Seaside,  during  bis  term  of 
office  of  two  years.  It  was  executed  and 
delivered  by  E.  N.  Henninger  and  the  Union 
Guarantee  Association  to  the  plaintiff  <m 
March  9,  1910,  and  later,  the  defendant,  Ore- 
gon Surety  &  Casualty  Company,  took  over 
the  business  of  that  association  and  assum- 
ed all  the  liabilities  upon  the  bond.  Hie 
cause  was  tried  by  the  court  and  Jury.  Judg- 
ment went  for  the  plaintiff  for  the  principal 
amount  claimed  wiUiout  interest  Defendant 
appeals  from  the  principal  judgment  and  aa 
to  certain  costs.  Plaintiff  also  appeals  from 
that  part  of  the  judgment  denying  it  Interest 
A  former  appeal  of  this  case  was  taken  to 
this  court  (see  80  Or.  345,  157  Pac.  150). 
wherein  a  clear  statement  of  the  issues  was 
fully  made.  We  wiU  therefore  refer  only 
to  those  directly  involved  herein.  Among 
its  several  provisions  the  Instrument  recites 
the  following: 

"Whereas,  Edmnnd  N.  Henninger,  hereinaft- 
er called  the  'employ^,'  has  been  appointed  to 
the  ijosition  of  treasurer  in  the  service  of  the  . 
town  of  Seaside,  Oregon,  hereinafter  called  the 
'employer,'  and  has  been  required  to  furnish  a 
bond  for  his  honesty  in  the  performance  of  his 
duties  in  the  said  position.  *  *  •  Now  there- 
fore, in  consideration  of  the  sum  of  one  hun- 
dred five  and  00/100  dollars,  paid  as  a  premium 
for  the  period  from  March  9,  1910,  to  March  9. 
1912,  at  12  o'clock  noon,  and  upon  the  faith  of 
the  said  statement  as  aforesaid  by  the  employer, 
which  the  employer  hereby  warrants  to  be  true, 
it  is  hereby  agreed  and  declared,  that  subject 
to  the  provisions  and  conditions  herein  contain- 
ed, which  shall  be  conditions  precedent  to  the 
right  on  the  part  of  the  employer  to  recover 
under  this  bond,  the  association  shall,  within 
three  months  next  after  notice,  accompanied  by 
satisfactory  proof  of  a  loss  as  hereinafter  men- 
tioned, has  been  given  to  the  association,  make 
good  and  reimburse  to  the  employer  all  and  any 
pecuniary  loss  sustained  by  the  employer,  of 
money,  securities,  or  other  personal  property 
in  the  possession  of  the  employe,  or  for  the 
possession  of  which  he  is  responsible,  by  any  act 
of  fraud  or  dishonesty  on  the  part  of  said  em- 

gloyfr  in  the  discharge  of  the  duties  of  his  of- 
ce  or  position  as  set  forth  in  said  statement 
referred  to,  amounting  to  larceny  or  embezzle- 
ment, and  which  shall  have  been  committed  dur- 
ing the  continuance  of  this  bond,  or  any  renew- 
al thereof,  and  discovered  during  said  continu- 
ance, or  within  six  months  thereafter,  or  with- 
in six  months  from  the  death  or  dismissal,  or 
retirement  of  the  employ^  from  the  service  of 
the  said  emi^oyer.     Provided  always  that  said 
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asBociation  ahall  not  be  liable,  by  vlrtne  of  this 
bond,  for  any  mere  error  oi  judgment  or  in- 
judidouB  exercise  of  discretion  on  the  part  of 
said  employe',  in  aitd  about  all  or  any  matters 
wherein  he  shall  hare  been  vested  with  discre- 
tion, either  by  instruction  or  rules  and  regula- 
tions at  the  said  employer.  And  it  is  expressly 
understood  and  agreed  that  the  said  associa- 
tion shall  in  no  way  be  held  liable  hereunder 
to  make  good  any  loss  that  may  accrue  to  the 
said  employer  by  reaacMi  of  any  act,  or  thing 
done,  or  left  undone,  by  said  employ^,  in  obedi- 
ence to,  or  in  pursuance  of  9ny  discretion,  in- 
Btruetlon  or  authorization  conveyed  to  and  re- 
ceived by  him  from  said  employer,  or  its  duly  au- 
thorised officer  in  its  behalf ;  and  it  is  expressly 
understood  and  agreed  that  the  said  associa- 
tion shall  in  no  way  be  held  liable  hereunder, 
to  make  good  any  loss  by  robbery,  or  other- 
wise, that  the  said  employer  may  sustain,  except 
by  direct  act,  or  connivance  of  said  employ^. 

*  •  *  The  association  shall  not  in  any  wise 
be  responsible  to  the  emplovcr  under  this  bond, 
to  a  neater  extent  tiiah  nfteea  thousand  and 
OO/lOO  ($15,000.00)  doUars.  •  *  •  It  being 
the  true  intent  and  meaning  of  this  bond  that 
the  association  shall  be  responsible  only  as  afore- 
said, for  money*.  seciTrities  or  property  divert- 
ed from  the  emplkqrer  through  fraud  or  dishon- 
esty, amounting  to  larceny  or  embeizlement  as 
aforesaid  on  the  part  of  the  employ^  within  the 
period  specified  in  this  bond,  while  in  the  dis- 
charge o(  the  dntlea  of  the  office  or  position  to 

which    be    has    been    elected    or    appointed. 

•  •    ♦ » 

The  plaintiff  seeks  to  recover  because  the 
<dty  treasurer  as  alleged  in  the  complaint 
"wrongfully  and  unlawfully  embezzled  and 
failed  to  account  tor  and  failed  to  pay  over 
to  the  plaintiff  or  the  successor  in  office  of 
said  B.  N.  Hennlnger  the  full  sum  of  $7,&10.- 
09,  which  said  sum  of  money  the  said  E.  N. 
Hennlnger  as  such  treasurer  wrongfully  and 
unlawfully  stole  and  embezzled."  The  evi- 
dence tended  to  support  the  averments  of  the 
complaint  and  to  show  that  Henninger,  as 
treasurer,  on  or  about  November  4,  1910, 
"had  received  and  not  paid  out  the  sum  of 
?7,W9.09."  Henninger  was  cashier  of  the 
Bank  of  Seaside,  and  committed  suicide  on 
Kovember  4,  1910.  After  this  action  was 
commenced  the  receiver  of  the  bank  paid  a 
dividend  of  lOi/io  per  cent,  and  the  city 
received  $775  on  that  account.  The  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  In 
the  sum  of  $7,174.09,  principal,  and  the  fur- 
ther sum  of  $2,606.50,  interest  thereon.  Judg- 
ment was  duly  entered  upon  this  verdict  but 
upon  motion  to  set  aside  the  verdict  and 
judgment  the  court  modified  the  judgment  as 
to  the  item  of  Interest  and  entered  judgment 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant In  the  sum  of  $7,174.09,  and  costs 
and  disbursements  taxed  at  $4:;2.65. 

&  G.  Spencer,  of  Portland  (Wilbur,  Spen- 
cer &  Beckett,  of  Portland,  Frank  Spittle,  of 
Astoria,  and  F.  C.  Howell,  of  Portland,  on 
the  briefs),  for  appellant  O.  0.  Fulton,  of 
Astoria  (A.  G.  Fnlton,  of  Astoria,  and  Victor 
J.  Miller,  of  Seaside,  on  the  briefs),  for  re- 
spondent 

BBAN,  J.  (after  stating  tbe  facts  as  above). 
The  defendant  contends  that  the  policy  only 
suaranteed  tbe  lumesty  and  integrity  of  Hen- 


ninger as  treasnrer,  and  did  not  Insure  tbe 
repaymoit  of  tbe  fund  to  the  city  in  Jmj 
event  or  provide  against  technical  or  statu- 
tory larceny  as  is  provided  in  section  1957, 
L.  O.  U  The  plaintiff  contends  that  because 
of  that  section  tbe  defendant  was  liable  upon 
the  policy*  when  the  treasurer  did  not  repay 
the  sum  received  by  him,  and  the  trial  court 
so  ruled,  and  charged  that  larceny  as  men- 
tioned la  the  obligation  of  defendant  Includ- 
ed the  definitl<Hi  of  larceny  contained  in  sec- 
tion 1957,  L.  O.  Xj.  At  the  close  of  plaintiff's 
case  (Munsel  for  defendant  moved  the  court 
for  a  judgment  of  nonsuit  which  was  denied. 
Defendant  offered  no  evidence.  A  request 
was  made  that  tbe  court  Instruct  the  jury  to 
return  a  verdict  in  favor  of  defendant  and 
also  in  accordance  with  defendant's  theory  of 
the  case.  This  was  refused.  These  rulings 
are  assigned  as  errors. 

The  charter  of  the  city  of  Seaside  required 
tbe  dty  treasurer  to  give  a  bond  with  sure- 
ty in  the  sum  of  $15,000,  but  did  not  provide 
the  form  nor  detail  the  conditions  of  such 
obligation.  Defendant  urges  that  the  instru- 
ment Is  not  a  bond  as  required  by  the  charter, 
but  has  only  tbe  force  of  a  common-law 
bond ;  that  tbe  defalcation  of  tbe  city  treas- 
urer does  not  come  within  the  terms  of  the 
bond,  in  that  the  failure  to  account  for  or 
pay  over  the  money  In  his  hands  belonging 
to  the  dty  does  not  constitute  fraud  or  dis- 
honesty amounting  to  larceny  or  embezzle- 
ment This  contention  was  disposed  of  upon 
the  former  appeal  by  the  opinion  of  Mr.  Jus- 
tice Benson  (80  Or.  354,  157  Pat  150)  where. 
In  antldpatlon  of  a  new  trial  herein  In  ex- 
pressing the  view  of  this  court  as  to  wheth- 
er the  larceny  defined  in  section  1957,  U  O. 
Ii.,  is  covered  by  the  language  of  the  bond, 
the  learned  justice  said: 

"As  we  read  this  statute,  it  provides  that 
when  a  public  officer  receives  public  moneys, 
the  burden  is  upon  such  ofiicer  to  pay  the  mon- 
ey to  tbe  party  entitled  thereto,  or  to  so  ac- 
count for  it  as  to  free  his  own  skirts  of  dis- 
honesty. Failing  to  do  this,  the  animus  furandi 
is  a  legitimate  mference." 

[1]  We  reaffirm  the  terse  and  plain  an- 
nouncement made  as  a  direction  for  the  trial 
that  has  since  been  had  in  this  cause,  where- 
in It  was  shown  that  as  dty  treasurer,  B.  N. 
Henninger,  received  tbe  sum  of  $7,949.09  be- 
longing to  the  plaintiff  city,  and  failed  to 
pay  the  same  to  the  plaintiff  or  to  any  one 
for  it,  or  to  account  for  the  same  In  any  man- 
ner. No  evidence  was  offered  tending  to 
show  that  the  public  funds  were  lost  or  de- 
stroyed In  any  innocent  way.  No  conclusion 
can  be  drawn  from  the  facts  In  evidence  ex- 
cept that  the  city  treasurer  was  guilty  of 
larceny  of  public  money  as  defined  by  the 
statute.  By  the  explidt  terms  of  the  obliga- 
tion of  the  defendant  company,  by  whatever 
name  the  instrument  may  be  called,  the  obli- 
gor is  required  to  pay  to  the  dty  the  sum  so 
lost  by  the  dishonesty  of  Its  offldal.  By  the 
redtatlon  of  the  memorandum  In  writing  It 
Is  apparent  ttaat  It  was  executed  with  a  rlew: 


Digitized  by 


Google 


898 


171  PACIFIC  BBPORTBB. 


(Or. 


to  conforming  to  the  requirements  at  the  city 
charter,  and  we  think  It  Is  presumed  that  the 
statute  of  this  state  In  regard  to  larceny  of 
public  money  was  also  contemplated.  Per- 
haps It  may  be  said  that  the  document  Is  a 
kind  of  blanket  agreement  spread  over  a  large 
area  and  was  intended  as  a  sort  of  '^re  for 
all  Uls,"  yet  when  the  pertinent  part  is  sifted 
out  of  the  verbiage  we  find  that  in  considera- 
tion of  the  premium  mentioned  "it  is  hereby 
agreed  and  declared"  that  "the  association 
shall  within"  the  time  specified  "make  good 
and  reimburse  to  the  employer  (the  dty)  all 
and  any  loss  sustained  by  the  employer 
*  •  *  of  money,  securities,  or  other  per- 
sonal property  in  the  possession  of  the  em- 
ployS,  or  for  the  possession  of  which  he  Is 
responsible,  by  any  act  of  fraud  or  dishon- 
esty on  the  part  of  said  employ^  in  the  dis- 
charge of  the  duties  of  bis  office  or  posi- 
tion as  set  forth  in  said  statement  referred 
to,  amounting  to  larceny  or  embezzlement, 
and  which  shall  have  been  committed  dur- 
ing the  continuance  of  this  bond."  The 
association  shall  not  be  responsible  under 
this  bond  for  more  than  $15,000.  It  seems 
to  us  that  the  obligation  is  Just  as  effica- 
cious as  though  the  usual  words  "are  held 
and  firmly  bound"  had  been  employed.  The 
obligation  of  the  association  is  plain.  The 
written  instrument  shows  that  Henuiuger 
was  treasurer  of  the  city.  The  law  fixes  bis 
obligations,  and  it  was  unnecessary  to  detail 
the  same  in  the  bond.  There  was  no  error  in 
denying  the  motion  of  defendant  for  a  non- 
suit and  refusing  to  direct  a  verdict  for  de- 
fendant. 

It  is  contended  by  counsel  for  defendant 
that  the  words  of  the  contract  "fraud  or  dis- 
honesty amounting  to  larceny  or  embezzle- 
ment" mean  the  dishonest  conduct  of  the 
treasurer,  which  is  equivalent  to  larceny  or 
embezzlement;  that  the  contract  "cannot 
mean  conduct  which  does  not  involve  a 
crime,  nor  does  it  involve  a  crime  statutory 
or  otherwise,  in  which  there  is  absent  the 
element  of  fraud  or  dishonesty."  This  claim 
may  be  wholly  conceded.  It  is  only  neces- 
sary to  refer  again  to  the  law  of  this  case 
as  declared  in  the  former  opinion,  where  It 
was  held  that  the  allegation  of  the  complaint 
as  to  the  violation  of  section  1957  by  the 
larceny  of  the  city's  money  constitutes  fraud 
and  dishonesty.  The  evidence  in  the  case 
shows  prima  facie  a  crime  on  the  part  of 
Hennlnger.  It  has  not  been  explained  or 
refuted  so  "as  to  free  his  (Henninger's)  ovm 
skirts  of  dishonesty." 

In  Rankin  v.  U.  S.  Fidelity  &  Guaranty  Co., 
86  Ohio  St.  267.  99  N.  E.  314,  cited  by  de- 
fendant the  court  had  under  consideration 
the  terms  of  a  bond  precisely  the  same  as 
those  in  this  case.    It  was  held  that: 

"When  the  terms  of  a  bond  clearly  indicate 
Jhe  intention  of  the  obligor  and  obligee  that 
there  shall  be  an  indemnity  to  the  latter  on  ac- 
count of  the  default  of  an  employ^,  doubtful 
terms  will  be  so  construed  as  to  effectuate  rath- 
tr  than  to  defeat  that  intention." 


It  might  be  apropos  to  quote  with  sugges- 
tlveness  of  application  from  86  Ohio  St  317, 
99  N.  E.  281,  in  that  opinion,  namely,  that: 

"A  decision  in  favor  of  the  guaranty  com- 
pany upon  this  ground  would  Unply  that  its 
Dasiness  in  this  state  consists  in  the  coUection 
of  premiums." 

[2,  3]  The  contention  of  defendant  that  the 
defalcation  of  Hennlnger  did  not  amount  to 
larceny  under  our  statute  is  made  upon  the 
theory  that  he  Was  cashier  of  the  Bank  of 
Seaside  and  deposited  the  city's  money  In  the 
bank  and  it  failed.  The  evidence  tended  to 
show,  however,  and  the  Jury  found  that  Hen- 
nlnger as  cashier  received  and  disbursed  the 
money  for  the  bank  for  a  long  time  before  it 
closed  Its  doors ;  that  but  a  small  percentage 
of  the  money  remained  in  the  bank  when 
Hennlnger  committed  suicide,  and  that  be 
had  appropriated  the  same  to  his  own  use. 
The  fact  that  the  money  passed  through  the 
vault  of  the  bank  would  not  render  it  not  the 
subject  of  larceny.  When  Mr.  F.  S.  Godfrey, 
receiver  for  the  defunct  bank,  was  on  the 
witness  stand,  for  the  purpose  of  showing 
that  Hennlnger,  who  was  cashier  of  the  bank 
and  received  and  paid  out  all  of  its  money, 
was  responsible  for  the  wrecking  of  the  banlc, 
plaintiff's  counsel  asked  the  witness:  "How 
much  money  was  in  the  bank  at  the  time  It 
closed  Its  doors,  If  you,  know?"  Upon  ob- 
jection of  counsel  for  defendant  as  irrelevant 
the  answer  was  excluded.  Thereupon  coun- 
sel for  plaintiff  offered  to  prove  by  tbe  evi- 
dence, and  stated  that  the  witness  would  tes- 
tify, that  at  the  time  he  was  appointed  re- 
ceiver of  the  Bank  of  Seaside  and  took  charge 
of  It,  which  was  very  shortly  after  and  with- 
in two  days  after  B.  N.  Hennlnger  committed 
suicide,  there  was  less  than  $500  in  the  bank 
vaults;  that  the  bank  had  received  on  open 
accounts  deposits  aggregating  $70,000,  and 
was  indebted  to  that  amount  at  the  time  the 
bank  was  closed.  Upon  objection  of  defend- 
ant's counsel  the  tender  of  the  evidence  was 
rejected.  Under  this  state  of  the  record  the 
defendant,  as  Henninger's  sponsor,  cannot 
claim  any  advantage  by  contending  that  the 
evidence  shows  that  the  money  In  question 
was  paid  to  Hennlnger  at  the  bank,  and  that 
he  deposited  it  In  the  bank,  or  that  the  loss 
was  occasioned  by  the  failure  of  the  bank. 
The  evidence  in  regard  to  the  transaction  at 
the  bank  having  been  kept  from  the  Jury  at 
the  solicitation  of  defendant,  we  are  of  the 
opinion  tliat  that  feature  of  the  case  is  not 
before  this  court  If  there  was  any  error  in 
this  respect,  it  was  invited  by  the  defendant, 
and  it  cannot  complain.  Caldwell  Bk.  &  T. 
Co.  V.  Porter,  52  Or.  318,  331,  95  Pac.  1,  97 
Pac  641 ;  State  v.  Ryan,  66  Or.  624,  631,  108 
Pac  1009.  It  Is  claimed  by  defendant  that 
the  court  erred  in  giving  the  following  In- 
structions to  the  Jury: 

[4]  "Larceny  is  ordinarily  defined  to  be  the 
taking  and  carrying  away  of  the  property  of  an- 
other with  intent  to  convert  It  to  your  own  use. 
But  the  statttto  of  the  state  has  a  further  defi- 
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nition  of  larceny.  Section  1967  provides:  If 
any  person  shall  recdve  any  money  whatever 
for  this  state,  or  for  any  county,  town  or  other 
municipal  or  'public  corporation  therein,  or 
shall  have  in  his  possession  any  money  what- 
ever belonging  to  such  state,  county,  town  or 
corporation,  or  in  which  sudi  state,  county,  town 
or  corpora ti<m  is  interested,  and  shall  in  any 
way  convert  to  his  own  use  any  portion  there- 
of, or  shall  loan,  with  or  without  interest,  all  <»■ 
any  portion  thereof,  or  shall  neglect  or  refuse  to 
pay  over  any  portion  thereof  as  by  law  directed 
and  required,  or  when  lawfully  demanded  so  to 
do,  such  person  shall  be  deemed  guil^  of  lar- 
ceny." The  word  'larceny'  as  used  in  thia  bond 
means,  not  only  its  ordinary  acceptation  of  tak- 
ing and  carrying  away,  what  we  commonly  call 
stealing,  but  it  also  includes  the  meaning  given 
by  this  statute." 

The  instruction  correctly  states  the  law  of 
this  state  as  applied  to  the  facts  In  this  case 
and  is  approved.  The  Judgment  for  the  prin- 
cipal amount,  $7,174.09,  Is  affirmed. 

I!]  The  court  eliminated  from  the  Judg- 
ment the  amount  of  Interest.  $2,606.50,  as 
found  by  the  verdict,  and  plaintiff  appeals 
from  that  p&rt  of  the  Judgment.  There  are 
two  ways  only  In  which  Interest  may  be  col- 
lectible: (1)  By  contract  to  pay  interest; 
and  (2)  by  statutory  authority.  In  the  pres- 
ent case  the  dalm  is  made  by  virtue  of  the 
latter,  namely,  section  6028,  U  O.  V.,  as  It 
was  prior  to  the  amendment  by  chapter  358, 
Laws  of  1917.  In  the  case  of  Holts  v.  Olds, 
84  Or.  681,  164  Paa  683,  1184,  the  rule  in 
Baker  y.  Huntington,  48  Or.  693,  603.  87  Paa 
1036,  89  Pac.  144,  was  reafBrmed.  This  rule 
has  stood  too  long  to  be  disturbed  otherwise 
than  by  legislation.  The  Baker  Case,  like  the 
present  one,  was  for  the  enforcement  of  the 
collection  on  an  official's  bond  on  account  of 
the  defalcation  of  that  officer.  The  ruling  In 
that  case  precludes  the  recovery  of  interest 
by  plaintiff.  The  bond  in  suit  is  not  for  a 
liquidated  amount,  but  provides  for  a  penalty 
or  indemnity.  The  amount,  in  so  far  as  the 
liability  of  the  defendant  is  concerned,  was 
not  ascertained,  fixed,  or  agreed  upon  in  any 
way  until  the  Judgment  herein  was  rendered. 
Until  then  as  to  the  defendant  the  amount  due 
was  unliquidated.  A  bona  fide  contest  of  the 
right  to  recover  was  made.  The  bond  does  not 
stipulate  for  the  payment  of  Interest.  On  the 
contrary,  it  provides  for  a  certain  time  of 
payment  after  proof  of  loss.  For  different 
phases  of  the  question  see  Sorenson  v.  Ore- 
gon Power  Co.,  47  Or.  24,  82  Pac.  10;  Rich- 
ardson T.  Inv.  Co.,  66  Or.  353,  133  Paa  773 ; 
Templeton  ▼.  Bockler,  73  Or.  494,  607,  144 
Paa  405;  Schade  v.  Mailer,  76  Or.- 225,  233, 
146  Paa  144;  Sargent  ▼.  Am.  Bk.  ft  Trust 
Co.,  80  Or.  16,  39,  154  Paa  759,  156  Paa  431 ; 
Carlton  Lumber  Co.  v.  Lumber  Ins.  Co.,  81 
Or,  396,  158  Paa  807,  159  Paa  969.  The 
Judgment  as  to  interest  is  affirmed. 

[>]  Over  the  objection  of  defendant  the 
trial  court  allowM  plaintiff's  disbursements 
Incurred  upon  a  previous  trial  of  the  case. 
This  is  assigned  as  error.  This  raises  the 
question  as  to  costs  and  disbursements  upon  a 
tonner  txiai  of  the  cause  when  the  verdict 


was  returned  in  favor  of  defendant  and  on 
motion  of  plaintiff  set  aside.  It  is  urged  by 
counsel  fbr  defendant  that  the  matter  is  gov- 
erned by  the  rule  announced  in  Wade  ▼. 
Amalgamated  Sugar  Co.,  71  Or.  76,  77,  142 
Paa  350,  where  Mr.  Chief  JusUce  McBride 
remarked  that: 

"There  is  a  dearth  of  authority  on  this  saj>- 
ject,  and  plausible  arguments  may  be  urged  on 
either  side." 

The  common-law  rule  that,  "where  after 
a  reversal  a  party  again  recovered  Judgment, 
he  could  recover  only  the  disbursements  of 
the  last  trial"  was  adopted.  The  basis  of  this 
rule  is  that  as  the  party  erroneously  obtained 
the  former  Judgment,  he  is  not  entitled  to  dis- 
bursements incurred  upon  such  previous 
trial.  In  the  present  case  we  have  the  re- 
verse, as  defendant  secured  an  prroneous  de- 
cision upon  the  first  trial  which  was  reversed 
by  the  trial  court  and  the  granting  of  a  new 
trial  was  affirmed  upon  appeal  on  account  of 
an  erroneous  charge  to  the  Jury.  Plaintiff 
was  compelled  to  have  its  witnesses  in  at- 
tendance upon  such  trial;  otherwise  Judg- 
ment would  have  gone  against  it  beyond- re- 
call. The  prejudicial  errors  of  the  first  trial 
were  not  the  fault  of  plaintiff.  The  plaintiff 
having  recovered  a  Judgment  for  $7,174.09, 
the  question  now  presented  under,  section  666, 
L.  O.  Lk,  which  provides  that  "a  party  en- 
titled to  costs  shall  also  be  allowed  for  all 
necessary  disbursements"  ia:  Were  the  dis- 
bursements of  plaintiff  upon  the  former  trial 
necessary?  The  trial  court  found  that  they 
were,  and  such  ruling  should  be  upheld. 

[7,  t]  The  court  denied  defendant's  objec- 
tion to  the  allowance  of  doflble  mileage  at  10 
cents  per  mile  for  witnesties  residing  'and 
served  with  a  subpoena  in  Clatsop  county 
who  attended  by  order  of  the  court  Defend- 
ant contends  that  such  witnesses  are  entitled 
to  only  10  cents  per  mile  in  accordance  with 
section  3146,  U  O.  L.,  which  provides: 

"Every  officer  or  person  whose  fees  are  pro- 
scribed in  this  title  who  shall  be  required  to 
travel  in  order  to  execute  or  perform  any  pub- 
lic duty,  in  addition  to  the  fees  hereinbefore 
prescribed,  shall  be  entitled  to  mileage  at  the 
rate  of  ten  cents  per  mile  in  going  to  and  re- 
turning from  the  place  where  the  service  is  per- 
formed: provided,  however,  that  in  counties 
containing  more  than  fifty  thousand  inhabi- 
tants, jurors  snd  witnessps  shall  be  entitled  to 
such  mileage  at  the  rate  of  live  cents  per  milet 
and  no  more,  ih  so  going  and  returning." 

Connsd  for  plaintiff  contend  that  witness- 
es living  in  a  county  where  10  cents  a  mile  Is 
allowed  by  statute  should  be  allowed  the 
larger  rate  for  attendance  upon  court  in  'a 
county  where  the  lesser  rate  prevails.  While 
there  may  be  reason  to  regret  the  want  of 
uniformity  of  the  enactment,  it  Is  a  legisla- 
tive question  in  which  various  conditions^ 
such  as  transportation  facilities  and  other 
metropolitan  environments,  are  taken  Into  ac- 
count by  the  legislative  mind.  A  litigant  sub- 
mitting himself  to  the  Jurisdiction  of  a  court 
in  either  dass  at  counties  is  bound  by  tha 
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law  applicable  to  that  county.  Tbe  law  ai>- 
plles  to  all  citizens  alike,  and  is  not  inimical 
to  section  20,  art.  1,  of  tbe  Constitution. 
FlalntUTs  witnesses  sobpoenaed  and  ordered 
to  attend  court  from  outside  of  Multnomah 
county  should  be  allowed  double  mileage  at 
tbe  rate  of  6  cents  per  mile  or  10  cents  per 
mile. 

Tbe  judgment  of  tbe  lower  court  as  to  tbe 
taxation  of  costs  will  therefore  be  corrected 
so  as  to  allow  plaintiff  for  tbe  Clatsop  coun- 
ty witnesses  10  cents  double  mileage  instead 
of  20  cents.  In  all  other  respects  the  Judg. 
ments  is  aflSrmed. 

McBRIDE,  C.  J.,  and  MOOBEl  and  Mc- 
OAMANT,  JJ.  concur. 


CS7  Or.  637) 

OITX  OF  GRANTS  PASS  v.  ROGUE  RIVER 

PUBLIC  SERVICE  CORP.  et  al. 
(Supreme  Court  of  Oregon.     March  6,  1918.) 

1.  Statutes  <&=>120(5)  —  Bkpbai,  —  CoNsn- 
TUnONAL  Pbovision. 

Const,  art  4,  S  20,  declares  that  every  act 
shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject 
abail  be  embraced  in  the  title,  but  that  if  any 
subject  shall  be  embraced  in  an  act  which  shall 
not  be  expressed  in  the  title,  such  act  shall  be 
▼oid  only  as  to  that  subject  Act  Feb.  28,  1913 
(Laws  1913,  p.  689),  is  entitled  "An  act  to  pro- 
vide for  the  organization  and  incorporation  of 
cities  and  towns  and  to  legalize  such  corpora- 
tions as  heretofore  have  attempted  to  be  incor- 
porated under  chapter  1  of  title  XXVI  of  Lord's 
Oregon  Liaws,  and  are  now  exercising  tbe  func- 
tions of  incorporated  cities  and  towns  tmder 
such  attempted  incorporation."  Section  11  of 
the  act  expressly  repealed  title  26,  Ia  O.  L. 
Meld,  that  as  the  caption  of  the  Act  of  1913 
did  not  mention  the  repeal  of  any  existing  laws, 
and  did  not  suggest  any  attempt  to  repeal  any 
law  or  curtail  the  established  privileges  of  any 
city  or  town,  the  attempted  repeal  of  L.  O.  L. 
tit.  26,  was  ineffective,  save  in  so  far  as  a 
change  in  procedure  for  incorporation  of  mu- 
nicipalities might  work  as  implied  repeal,  and 
hence  sections  3211,  3229,  giving  privileges  to 
municipalities,  which  were  part  of  title  28,  were 
not  repealed. 

2.  Municipal  Corpokations  «=57— AxrmoE- 
ITT  or  Municipality — Chabteb. 

The  powers  of  a  municipality  are  not  neces- 
sarily restricted  to  those  expressed  in  its  char- 
ter, and  a  municipality  may  rely  on  tbe  general 
statutes  applicable  to  all  municipalities  enacted 
prior  to  the  grant  of  its  charter. 
8.  Municipal  Cobpobations  €=>4— Ghabixb 

—-Constitutional  Pbovisions. 
Those  constitutional  provisions  (article  11, 
i  2)  adopted  June  4,  1906,  forbidding  the  Leg- 
islature to  enact,  amend,  or  repeal  any  charter 
or  act  of  incorporation  for  ao^  municipality  or 
town,  do  not  apply  to  a  municipal  corporation 
already  chartered,  and  which  under  existing 
laws  was  entitled  to  exercise  enumerated  privi- 
leges. 
4.  Daiiaoks   4=»78(4)— Municipal   Cobfoka- 

tiors  —  laohtino  plants  —  bonds  —  rs- 

oovebt. 
A  municipal  corporation  authorized  by  L. 
O.  li.  H  3211,  8229,  to  sue  and  be  sued,  con- 
tract and  be  contracted  with,  acquire,  hold,  pos- 
sess, dispose  of  property,  and  to  provide  for  the 
lighting  of  streets,  and  furnishing  the  dty  or 
town  and  the  inhabitants  therewith   with  gas 


or  other  lights  as  well  as  to  allow  tbe  nse  of 
streefas  and  alleys  of  the  city  to  any  person  or 
corporation  who  may  desire  to  establish  woiiu 
for  supplying  the  city  and  its  inhabitants  with 
water,  or  lights,  upon  sudi  reasonable  terms  as 
the  council  may  prescribe,  granted  defendant 
corporation  a  franchise  to  erect  poles  and  string 
wires  in  the  streets  of  the  town,  the  ordinance 
requiring  defendant  to  give  a  bond  conditioned 
that  it  should  have  a  certain  portion  of  its  serv- 
ice in  full  operation  within  nine  months  after 
the  grant  of  the  frandiise  and  should  maintain 
it  so  as  to  furnish  electricity  adequate  for  light 
and  power  purposes.  Defendant  accepted  the 
terms  of  the  grant'  and  accepted  and  executed 
its  bond,  but  failed  to  erect  poles  or  in  any  way 
to  comply  with  the  requirement  that  it  should 
have  a  certain  percentage  of  its  service  in  full 
operation  within  nine  months.  Held,  that  the 
municipality  might  without  proof  of  any  special 
or  actual  damages  recover  the  full  amount  of  the 
undertaking. 

Department  1.  Appeal  from  Circuit  Court, 
Josephine  County;   F.  M.  Calkins,  Judge. 

Action  by  the  Olty  of  Grants  Pass,  a  mn- 
nicipal  corporation,  against  the  Rogue  River 
Public  Service  CJorporation  and  another. 
From  a  judgment  for  plaintUT,  defendants 
appeal    AfBrmed. 

By  an  ordinance  adopted  by  Its  legal  vot- 
ers tbe  dty  of  Grants  Pass  granted  a  fran- 
chise to  the  defendant  Rogue  River  Public 
Service  (Corporation  to  plant  poles,  string 
wires,  and  do  other  things  necessary  for  the 
establishment  of  an  electric  plant  in  that 
town.  Tbe  ordinance  required  that  tbe  gran- 
tee give  a  bond  to  tbe  municipality  In  tbo 
sum  of  $1,000,  conditioned,  substantially,  that 
It  should  have  a  certain  portion  of  its  service 
in  full  <q;)eration  within  nine  months  after 
the  date  of  tbe  enactment,  and  afterwards 
should  maintain  it  so  as  to  furnish  electricity 
adequate  for  light  and  power  purposes.  The 
defendant  accepted  the  terms  of  the  grant 
and  executed  Its  bond  as  required,  with  tbe 
American  Surety  Company  of  New  York  as 
its  surety.  NoUilng,  however,  was  done  by 
the  defendant  under  the  franchise  at  any 
time.  After  tbe  lapse  of  the  nine  months' 
period  specified  in  the  bond  the  dty  by  an 
ordinance  also  adopted  by  the  people  declar- 
ed a  forfeiture  of  the  undertaking  and  aft- 
erwards brought  this  action  to  recover  tbe 
amount  named.  Each  of  tbe  defendants  filed 
a  general  demurrer  to  tbe  complaint,  which, 
being  overruled,  they  refused  to  plead  fur- 
ther, and  judgment  followed  for  the  face  of 
the  bond  and  costs.    They  have  appealed. 

F.  C  Howell,  of  Portland  (O.  S.  Blanch- 
ard,  of  Grants  Pass,  on  the  brief),  for  appel- 
lants. .  H.  D.  Norton,  of  Grants  Pass,  for  re- 
spondent 

BURNETT,  J.  (after  stating  tbe  facts  as 
above).  [1]  The  plaintifF  dty  operates  under 
a  charter  enacted  by  the  Legislative  Assem- 
bly of  the  state  In  tbe  form  of  an  act  ap- 
proved February  16,  1901.  In  tbe  present 
juncture  It  relies  for  sanction  of  its  action 
not  only  upon  that  enactment,  but  also  upon 
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the  general  statute  of  1883  embodied  In  title 
2(^  Ia  O.  li.,  cbaptera  1-S,  Indnslve.  Section 
8211,  Li,  O.  L.,  reads  thus: 

"Monlcipal  corporattona  now  existing  In  this 
state,  or  hereafter  organised  therein  under  this 
act,  shall  be  bodies  politic  and  corporate,  under 
the  name  of  the  city  or  town,  as  the  case  may 

be,  of ,  and  as  such  may  sue  and  be  sned, 

contract  and  be  contracted  with,  acquire,  hold, 
poeseaa,  dispose  of  property  subject  to  tlie  re- 
strictions contained  in  this  act  or  other  laws  of 
this  state,  have  a  common  seal,  and  change  or 
alter  same  at  pleasure,  and  exercise  such  otiier 
powers  and  have  such  other  privileges  as  are 
now  conferred  by  law,  or  by  this  act,  or  which 
may  hereafter  be  conferred  by  laws  duly  enact- 
ed by  the  legislative  assembi/  of  this  state,  and 
■hall  have  perpetual  succession." 

It  Is  said  also  in  section  322»,  L.  O.  U: 
"^e  mayor  and  aldermen  shall  compose  the 
common  council  of  any  such  city  or  town  organ- 
ized under  this  act,  and  at  any  regular  meeting 
thereof  shall  have  power  to  provide  for  lighting 
the  streets,  and  fumisWng  such  city  or  town 
and  inhabitants  thereof  with  gas  or  other  lights, 
and  with  pare  and  wholesome  water;  and  for 
sach  purposes  may  construct  such  water,  gas, 
or  other  works,  within  or  without  the  city  urn- 
its  as  may  be  necessary  or  convenient  therefor, 
and  may  allow  the  use  of  the  streets  and  alleys 
of  the  city  to  any  person,  company,  or  corpora- 
tion who  may  desire  to  establish  -works  for  sup- 
plying the  city  and  inhabitants  thereof  with 
such  water  or  lights  upon  such  reasonable  terms 
and  conditions  as  the  council  may  prescribe." 

By  the  terms  of  the  legislation  of  1883, 
noted  above,  the  privileges  accorded  by  the 
latter  sectioQ  Inured  not  only  to  municipali- 
ties created  under  the  act  Itself,  but  also  to 
)  all  others  of  the  Iclnd  then  existing.  We  are 
not  unmindful  of  the  act  of  February  28, 
1913  (Laws  1913,  p.  689),  the  title  of  which 
reads  tbns: 

"An  act  to  provide  tor  the  organizatiMt  and 
incorporation  of  cities  and  towns  and  to  le- 
galize such  corporations  as  heretofore  have  at- 
tempted to  be  incorporated  under  chapter  1  of 
title  XXVI  of  Lord's  Oregon  Laws,  and  are  now 
exercising  the  functions  of  incorporated  cities 
and  towns  under  such  attempted  incorporation." 

Section  11  thereof  declares: 

"Chapter  1  of  title  XXVI  of  Lord's  Oregon 
Xaws  and  all  acts  and  parts  of  acts  in  conflict 
therewith  are  hereby  repealed." 

We  here  set  down  section  20,  article  4,  of 
the  Constitution  of  the  state: 

"Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.  But  if 
any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall 
be  void  only  as  to  so  much  thereof  as  shall  not 
be  expressed  in  the  title." 

In  tbe  title  of  the  act  in  questton  there  is 
no  bint  whatever  of  any  intention  to  repeal 
any  law  or  to  curtail  the  established  privi- 
leges of  any  city  or  town.  The  right  to  con- 
tract and  to  prescribe  the  terms  thereof  was 
Tested  by  that  statute  in  all  municipal  corpo- 
rations and  no  one  reading  the  title  in  ques- 
tion could  divine  that  the  legislative  body 
Intended  to  cancel  those  rights.  The  prin- 
cipal features  of  the  law  appearing  In  the 
body  thereof  relate  to  the  manner  in  which 
tbe  creation  of  a  new  city  or  town  may  be 
Initiated;  and,  so  far  as  it  actually  and  neo- 
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essarily  supersedes  tbe  former  procedure.  It 
would  probably  amoont  to  a  repeal  by  Im- 
plication, but  only  so  because  we  are  advised 
by  tbe  title  of  the  probable  scope  of  the  act, 
and  not,  however,  of  any  proposed  avulsion  of 
long-settled  rights.  We  hold,  therefore,  that 
as  against  the  grant  of  the  privileges  meor 
tioned  the  repealing  words  in  section  11  are 
void  under  the  constitutional  provision  al- 
ready noted  because  the  subject  of  such  re- 
peal Is  not  named  in  tbe  title. 

[2]  Tbe  defendants  urge  that  tbe  act  of 
1893  is  not  available  to  the  plaintiff  corpora- 
tion, that  it  can  operate  solely  by  Its  char- 
ter, and  that  unless  in  this  latter  instrument 
it  bas  express  authority  to  ^uict  a  bond  tbe 
attempt  to  do  so  is  void  and  creates  no  liabil- 
ity upon  the  defendants,  although  they  dis- 
regarded the  covenant  thereof.  It  Is  true 
that  by  the  strict  letter  of  some  utterances  of 
the  court  in  cases  heretofore  under  considera- 
tion color  is  given  to  such  a  contention,  for  it 
is  ottea  said  that  a  corporation  is  bound  by 
its  charter  and  cannot  exceed  the  terms 
thereof.  Without  exce|pti<Hi,  however,  in 
those  cases  a  charter  was  confessedly  the 
only  source  of  corporate  power  then  under 
judicial  consideration.  In  our  judgment  it 
is  not  necessary  that  all  the  authority  of  any 
municipality  shall  be  found  in  some  one 
enactment  of  the  legislative  d^artment  of 
tbe  state.  That  brandb  of  tbe  government  is 
not  restricted  within  such  narrow  terms  as 
to  require  It  to  express  all  Its  will  upon  any 
subject  In  a  single  statute. 

[S]  Neither  is  tbe  question  before  ns  with- 
in the  scope  or  prohibition  of  the  later  consti- 
tutional provisions  forbidding  the  legislative 
Assembly  to  enact,  amend,  or  repeal  any  char- 
ter or  act  of  incorporation  for  any  municipal- 
ity, city,  or  town  (article  11,  f  2).  Tbls  con- 
stitutional measure  was  not  adopted  until 
June  4,  1906,  whUe  the  privileges  conferred 
by  tbe  actual  charter  of  Orants  Pass  and  by 
the  act  of  1893  were  all  promulgated  long  be- 
fore. At  that  time  at  least  it  was  not  neces- 
sary that  such  a  subject  be  treated  aa  if  tbe 
state  should  tender  to  a  municipality  a  ob- 
tain privilege  which  tbe  latter  could  accept 
or  reject  as  If  it  Were  a  blgb  contracting  par- 
ty. Then  munldpallties  of  tbe  kind  were  un- 
der tbe  sole  control  of  the  legislative  depart- 
ment The  latter  could  award  or  withhold 
privileges,  and  without  further  ado  tbe  town 
could  operate  under  tbe  franchises  thus  con- 
ferred. 

[4]  The  resulting  legislative  situation  is 
substantially  like  that  portrayed  In  and  gov- 
erned by  the  case  of  CHty  of  Salem  v.  Anson, 
40  Or.  339,  67  Pac.  190,  66  L.  R.  A  169,  91 
Am.  St  Bep.  485.  In  that  instance  Anson 
had  procured  a  franchise  from  the  city  allow- 
ing him  tbe  use  of  the  streets  and  alleys  for 
the  imrpose  of  establishing  an  electric  light 
plant  The  town  exacted  from  him  a  bond 
almost  precisely  like  tbe  one  in  question  in 
Its  general  provisions.  Tbls  court  sustained 
tbe  city  In  recovering  tbe  full  amount  of  tbe 
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nndertaklnir,  wlthont  being  compelled  to  show 
that  it  tiad  sufTered  any  special  or  actua' 
damages  whatever.  That  case  rules  the  pres- 
ent one.  On  Its  authority  we  affirm  the  Judg- 
ment of  the  drcoit  court 

McBRIDB,  a  X,  and  BENSON  and  HAR- 
RIS,  JJ..  concur. 

(89  Or.  659) 

In  re  CHBWAUOAN  RIVER. 
(Supreme  Court  of  Oregon.    March  5,  1918.) 

1.  Appeai.  and  Errob  «=>32&— Pabties— Ir- 
tervbntion  on  appeal. 

The  Supreme  Court  is  a  court  of  appellate 
JTirisdictinn  only,  and  cannot  admit  interveners 
who  were  strangers  to  the  proceeding  below, 
ad  that  would  be  an  exercise  of  original  juris- 
diction. 

2.  Appeal  and  Ebbob  <S=414— Notice  op  Ap- 
peal—Adverse  Pabtigs. 

Any  one  whose  rights  may  be  injuriously 
aftected  by  the  modification  of  a  decree  is  a  par- 
ty adverse  to  the  one  appealing,  and  should  be 
served  with  notice  of  appeal. 

3.  Appeal   and    Ebrob   <g=>413— Notice    or 
A  PPBA  l—Pa_bties— Dismissal. 

A  proceeding  was  commenced  before  the 
board  of  control  to  determine  the  relative  rights 
of  the  users  of  the  water  of  a  river,  and  on  no- 
tice numerous  users  appeared  and  filed  their 
claims  and  notices  of  contest,  and  after  bear- 
ings, etc.,  the  record  was  filed  in  the  circuit 
court,  and  it  entered  a  decree  modifying  the 
findings  of  the  board,  from  the  whole  of  which 
decree  two  of  the  parties  appearing  before  the 
board  and  the  circuit  court  separately  appealed, 
but  failed  to  serve  notice  of  appeiQ  upon  all 
the  parties  appearing  in  the  circuit  court.  !>. 
O.  L.  i  6650,  as  amended  by  Laws  1913,  p. 
161,  provides  that  in  such  proceedings  appeals 
fiom  the  decree  may  be  taken  to  the  Supreme 
Court  the  same  as  in  other  cases  in  equity,  ex- 
cept that  notice  of  appeal  must  be  served  and 
filed  within  60  days  from  the  entry  of  the  decree, 
and  section  556  provides  that  upon  an  appenl 
from  a  decree  the  suit  shall  be  tried  upon  the 
transcript  and  accompanying  evidence.  Held 
that,  as  the  rights  of  aJl  the  parties  were  put  in 
issue  by  the  appeals,  the  failure  to  give  notice 
of  appeal  to  ail  who  were  parties  below  depriv- 
ed the  Supreme  Court  of  jurisdiction  of  the 
subject-matter. 

4.  Api'EAL  and  Ebrob  €=>414  —  Appellate 
JuRisuiCTiON— Notice  of  Appeal. 

To  give  the  Supreme  Court  jurisdiction,  no- 
tice of  appeal  must  be  served  upon  every  adverse 
party. 

6.  Appeal  and  Error  €=3396— Right  or  Ap- 
peal—Conditions. 
The  privilege  of  appeal  is  not  inherent  or 
constitutional,  but  exists  only  by  virtue  of  the 
statute,  and  if  the  statute  is  burdensome  in  re- 
spect to  notices  of  appeal,  expenses,  etc.,  it  is 
not  the  province  of  the  court  to  amend  it  or  to 
dispense  with  its  requirements,  especially  in 
view  of  L.  O.  L.  {  550,  as  amended  by  Laws 
1913,  p.  617,  granting  the  privilege  of  giving 
oral  notice  of  appeal  in  open  court  at  rendi- 
tion of  final  decree. 

6.  Appeal  and  Error  ^=417(1)— Notice  or 
Appeal — Contents. 
A  notice  of  appeal  should  contain  enough  in 
its  terms  to  show  that  the  party  presenting  the 
same  is  really  a  party  to  the  record  sought  to  be 
reversed  or  modified. 

In  Banc.   Appeals  from  Circuit  Court,  Lake 
County;  Bernard  Daly,  Judge. 


Proceeding  before  the  Board  of  Control,  or 
the  State  Land  Board,  to  determine  the  rela- 
tive rights  of  the  users  of  the  water  of  Ctae- 
waucan  River  and  its  tributaries,  a  tributary 
of  Lake  Abert,  In  which  numerous  respond- 
ents appeared  and  filed  their  claims  and  no- 
tices of  contest,  whereupon  the  record  made 
up  by  the  Board  was  filed  in  the  circuit  court. 
From  a  decree  modifying  the  findings  of  the 
Board  the  Northwest  Town-Site  Company  and 
the  Portland  Irrigation  Company  separately 
appeal,  and  certain  parties,  strangers  to  tbe 
proceeding,  move  for  leave  to  Intervene.  Ap- 
peals dismissed. 

A  proceeding  was  commenced  before  tbe 
board  of  control  under  section  6635  et  seq. 
L.  O.  L.,  to  determine  the  relative  rights  of 
the  users  of  the  water  of  Chewaucan  river  in 
Lake  county.  Responding  to  the  notice  of  the 
board  Issued  by  virtue  of  section  6636,  99 
users  of  the  water  filed  their  claims  before 
the  board.  Some  30  notices  of  contest  were 
also  filed  before  that  body,  and  after  the  hear- 
ings and  examinations  provided  for  by  the 
statute  the  record  thus  made  up  by  the  board 
was  filed  In  the  circuit  court  of  Lake  county. 
A  date  for  hearing  the  same  was  fixed  by  tbe 
conrt;  and  notice  thereof  was  given  to  all 
the  claimants  who  had  appeared  In  the  pro- 
ceeding! After  hearing  the  parties  and  tak- 
ing further  evidence,  the  circuit  court  modi- 
fied the  findings  of  the  board,  and  entered  a 
decree  accordingly.  From  this  decree  and 
the  whole  thereof  the  Northwest  Town-Site  • 
Company  and  the  Portland  Irrigation  Com- 
pany, parties  appearing  both  before  ittae 
board  and  the  circuit  court,  have  separately 
appealed.  Neither  of  theiq  served  Its  notice 
of  appeal  upon  the  other  appellant  nor  on  all 
of  tbe  Individuals  who  appeared  before  tbe 
board  and  the  drcnit  court  In  fact  there 
are  about  70  claimants  and  parties  to  tbe 
record  In  the  circuit  court  upon  whom  no 
such  notice  hag  l>een  served  by  any  one. 

Some  of  the  parties  upon  whom  that  pa- 
per was  served  have  moved  to  dismiss  the 
appeal  on  the  ground  that  it  was  not  served 
upon  the  other  parties  to  the  record  before 
the  circuit  court  named  In  the  motion.  An- 
other ground  of  dismissal  specified  by  an- 
other motion  Is  that  the  notice  does  not  con- 
tain the  names  of  the  parties  to  the  suit  and 
that  there  is  notliing  in  the  paper  itself  to 
show  that  the  one  promulgating  it  was  a  par- 
ty to  the  proceeding  at  any  stage.  Separate 
motions  were  made  on  behalf  of  certain  Indi- 
viduals who  were  not  made  parties  to  tbe 
proceeding  at  any  stage  and  applied  to  this 
court  for  the  first  time  for  leaveto  Intervene 
and  dismiss  the  appeal  of  the  Portland  Irri- 
gation Company  on  the  ground  that  they  bad 
entered  Into  contract  with  that  concern  to 
buy  land  Included  In  a  certain  irrigation  proj- 
e^*-,  and  were  induced  to  do  so  by  sundry  rep- 
resentations that  ample  water  rights  were 
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appartenant  to  the  tracts  which  they  had 
contracted  to  bay,  bat  that  said  statements 
were  untrne  and  amoonted  to  fraad  upon 
them.  These  matters  appeared  by  afSdavit 
filed  in  this  coort  and  the  aflSanta  move  to 
dismiss  the  appeal  on  the  grooind  that  the 
prolongation  of  the  litigation  Involved  would 
defer  their  settlement  with  the  company  with 
which  they  had  contracted.  We  also  have  a 
brief  emanating  from  the  office  of  the  Attor- 
ney General  and  that  of  the  state  desert  land 
board,  as  amid  curiae,  resisting  the  motion 
to  dismiss  the  appeals,  contending  that  the 
award  of  water  to  the  parties  to  this  pro- 
ceeding will  materially  Interfere  with  pro- 
posed irrigation  projects  contemplated  by  the 
state  authorities. 

Wood,  Montague,  Hunt  &  Oookingham  and 
Lionel  R.  Webster,  all  of  Portland,  for  appel- 
lants. A.  E.  Reames,  of  Medford,  for  W. 
Y.  Miller  and  others.  W.  Lair  Thompson,  of 
Portland,  for  Fred  T.  Elsey  and  others,  and 
Chewaucan  Land  &  Cattle  Oo.  Conrad  P. 
Olson,  of  Portland,  for  J.  T.  Wenstrom  and 
others.  Geo.  M.  Brown,  Atty.  Gen.,  and  Percy 
A.  Cupper,  Asst.  Sec.  State  Desert  Land 
Board,  of  Salem,  amid  curls. 


BTJRNEirr,  J.  (after  statUig  the  facts  as 
above).  [1]  The  motion  of  the  Interveners, 
who  attack  the  Northwest  Town-Site  Com- 
pany and  the  Portland  Irrigation  Company  for 
the  first  time  in  this  court,  In  an  effort  to  re- 
move their  appeals  as  aa  obstacle  to  their 
settlement  with  the  latter  concern,  is  not  en- 
titled to  consideration  here.  This  court  is 
one  of  appellate  Jurisdiction  only.  It  cannot 
admit  Interveners,  as  that  would  be  an  exer- 
cise of  original  Jurisdiction.  If  the  parties 
concerned  in  this  motion  had  desired  to  par- 
ticipate in  the  litigation,  it  was  thdr  duty  to 
aiq;>ly  at  least  to  the  drcnlt  court.  If  not  to 
the  water  Ixmrd.  Acting  under  section  38, 
L.  O.  L.,  and  to  preserve  the  matter  involved 
In  the  appeal  over  which  It  has  Jurisdiction, 
this  court  baa  in  some  Instances  substituted 
parties  when  the  suit  or  action  would  other- 
wise abate  by  the  death  or  other  disability 
of  a  party  or  by  transfer  of  some  Interest 
ther^n  if  the  cause  of  action  survived,  but 
that  is  not  like  the  case  before  us,  where 
strangers  intrude  upon  the  litigation,  not 
seeking  to  be  substituted  for  any  party  there- 
to, but  making  a  new  attack  upon  one  of  the 
litigants. 

The  statement  of  the  prlndple  that  this 
oourt  Is  one  of  appellate  Jurisdiction  only, 
and  that  to  admit  strangers  to  participate  in 
litigation  here  would  be  the  exercise  of  origi- 
nal Jurisdiction,  is  suffldent  to  dismiss  the 
notion  of  such  parties  from  further  con- 
sideration. 

[2,  S]  The  chief  question  to  be  dedded  is 
-whether  the  failure  to  serve  notice  of  appeal 
upon  all  the  parties  who  appeared  in  the  dr- 
colt  court  prevents  the  Jurisdiction  of  this 
court  attaching  to   the  subject-matter.     It 


appears  to  be  conceded  by  all  parties  that  any 
one  whose  righ^  may  be  injuriously  affected 
by  a  modification  of  the  decree  is  a  party  ad- 
verse to  the  one  appealing  and  should  be 
served  with  notice. 

It  is  said  in  section  6660,  L.  O.  Lu,  ss  amend- 
ed by  the  act  of  February  21,  1913  (Laws 
1913,  c.  97),  treating  of  this  sort  of  procedure^ 
that: 

"Appeals  may  be  taken  to  the  Supreme  Court 
upon  such  decrees  in  the  same  manner  and  with 
the  same  effect  as  in  other  cases' in  equity,  ex- 
cept that  notice  of  appeal  mast  be  served  and 
filed  within  sixty  days  from  the  entry  of  the  de- 
cree." 

It  is  also  said  In  section  556,  L.  O.  L.,  that: 

"Unon  an  appeal  from  a  decree  given  in  any 
court  the  suit  shall  be  tried  aneyi  upon  the 
transcript  and  evidence  accompanying  it." 

We  note  also  that  the  appeal  in  each  in- 
stance here  is  from  the  decree  and  the  whole 
thereof,  so  that  the  entire  determination  of 
the  drcult  oourt  is  called  in  question.  In 
other  words,  the  adjustment  of  the  relative 
rights  of  all  the  parties  concerned  before  the 
trial  court  respecting  the  waters  of  the  Che- 
waucan river  is  put  at  stake  by  the  appeala 
This  necessarily  involves  the  examination  of 
the  entire  question  and  all  the  Issues  of  the 
proceeding.  The  whole  affair  Is  subjected  to 
readjustment.  If  we  have  Jurisdiction  of  the 
same.  The  two  parties  appealing  are  dissat- 
isfied with  the  settlement  in  the  drcult  court. 
They  want  more  water  or  more  favorable 
terms  for  the  use  of  what  they  have.  If  suc- 
cessful, this  means  that  the  award  to  other 
parties  will  be  disturbed  In  some  measure. 
The  enterprise  of  the  Portland  Irrigation 
Company,  for  instance,  must  be  within  irri- 
gation limits  of  the  stream.  We  will  suppose 
that  this  appellant  Is  successful  in  securing 
a  modification  of  the  decree,  so  that  It  will 
acquire  more  water.  If  such  Is  the  result. 
It  will  pro  tanto  lessen  the  amount  which 
wlU  flow  down  the  stream  and  be  open  to  fu- 
ture appropriation,  not  only  to  those  parties 
who  are  served  with  notice,  but  also  by  those 
who  are  not  served,  and  who  already  have 
or  may  hereafter  obtain  access  to  the  stream. 
The  fact  that  appropriations  for  certain 
tracts  of  land,  as  related  to  all  others  in- 
volved, have  been  established  by  the  decree, 
does  not  deprive  their  owners  of  the  right  to 
make  additional  apprc^riations  in  the  future, 
if  water  Is  there  to  be  appropriated  and  can 
be  applied  to  beneficial  usea  This  is  true  of 
both  those  below  and  those  above  any  exist- 
ing approprlator.  Those  below  him  are  en- 
titled to  the  water  In  excess  of  his  appropria- 
tion ;  those  above  him  are  entitled,  of  coarse, 
to  their  original  rights,  and  also  to  appro- 
priate water  otherwise  unappropriated,  and 
not  necessary  to  fill  his  quota. 

If  the  presence  of  these  parties  was  neces- 
sary for  the  exerdse  of  the  Jurisdiction  of  the 
drcult  court.  It  Is  none  the  less  essential  to 
the  exercise  of  the  limited  appellate  author- 
ity of  this  court   The  reason  is  that  the  very 
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essence  of  any  decree  In  snch  litigation  Is 
the  determination  of  the  relatlTe  rights  of  the 
parties.  This  element  of  each  right  being 
relative  to  all  others  persists  from  the  begin- 
ning to  the  end  of  snch  litigation,  so  that 
the  plaint  of  one  party  must  affect  all  others 
in  a  greater  or  less  degree. 

The  uses  to  which  water  may  be  put  are 
manifold  and  variable  and  fluctuate  as  mudi 
as  the  itiae  and  fall  of  the  stream  itself,  so 
that  It  is  Important  at  every  stage  of  the 
proceeding  for  the  court  to  have  before  It  all 
whose  rights  attach  to  the  thing  submitted 
to  the  court  for  adjustment  This  quality  of 
variability  was  so  apparent  to  the  legislative 
power  that  it  has  provided  in  section  6654,  L. 
0. 1*,  as  follows: 

"Within  six  months  from  the  date  of  the  de- 
cree of  the  circuit  court  determining  the  rights 
upon  any  stream,  or  if  appealed  within  six 
months  from  the  decision  of  the  Supreme  Court, 
the  Board  of  Control,  or  any  party  interested, 
may  apply  to  the  circuit  court  for  a  rehearing 
upon  grounds  to  be  stated  in  the  application. 
Thereupon,  if  in  the  discretion  of  the  court  it 
shall  appear  that  there  are  good  grounds  for  the 
rehearing,  the  circuit  court,  or  jadge  thereof, 
shall  make  an  order  fixing  a  time  and  place 
when  such  application  shall  he  heard." 

[4]  This,  however,  does  not  alter  the  rule 
long  established  in  respect  to  proceedings  in 
this  court  that,  in  order  to  give  it  Jurisdiction 
to  act,  the  notice  of  appeal  must  be  served 
upon  every  adverse  party. 

[6]  It  is  contended  that  this  Invcdves  such 
a  great  expense,  owing  to  the  large  number  of 
parties,  that  it  practically  destroys  the  right 
to  appeal.  This  privilege,  however,  is  not 
Inherent  nor  constitutional.  It  exists  only  by 
virtue  of  the  statute,  and  If  the  application 
of  the  enactment  is  burdensome,  it  Is  not  the 
province  of  the  courts  to  amend  the  same  or 
to  dispense  with  its  requirements.  The  rem- 
edy must  be  found  in  the  legislative  branch  of 
the  government.  Moreover,  the  Code,  In  sec- 
tion 550,  L.  O.  L.,  as  amended  by  chapter 
319,  Laws  of  1913,  grants  the  privilege  of 
.giving  oral  notice  of  appeal  in  open  court  at 
the  rendition  of  final  decree  which  certainly 
cannot  be  extraordinarily  expensive. 

[6]  Respecting  the  contents  of  the  notice 
of  ai^eal,  it  would  seem  that  such  a  docu- 
ment should  contain  enough  in  its  terms  to 
show  that  the  party  presenting  the  same  is 
really  a  party  to  the  record  sought  to  be  re- 
versed or  modified.  Otherwise  any  stranger 
could  intrude  upon  a  proceeding  without  hav- 
ing any  Interest  whatever  in  the  same.  It 
would  more  widely  open  the  door  to  those 
who  come  before  the  court  under  the  designa- 
tion of  amici  curlie,  when  in  reality  they  are 
bitter  partisans  or  "Greeks  bearing  ^ts." 
So  far  as  the  terms  of  the  notices  hefore  us 
are  concerned,  they  might  have  been  given 
by  the  various  strangers.  It  Is  sufficient  for 
the  purposes  of  this  decision,  however,  to  rest 
It  upon  the  principle  that  the  court  has  not 
acquired  Jurisdiction   because  many   of  the 


adverse  parties  haTB  not  been  served  wltb 
notice  of  appeal. 
The  appeals  mast  be  dismissed. 

BHAN,  J.,  concurs  In  the  result  BBNSON 
and  McCAM  ANT,  J  J.,  took  no  part  la  the  con« 
slderation  of  this  cas& 
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THOMAS  et   al.  v.   THRUSTON. 
(Supreme  Ck)urt  of  Oregon.     March  12,  1918.) 

1.  Appeai.  and  Erbob  «=>913— Orartkks  nt 
Deed — ^Presumption. 

Where  sheriff's  return  upon  order  to  bring 
in  new  parties  showed  that  ID.  had  succeeded  to 
rights  of  M.,  it  wUl  be  presumed  that  E.'s  wife, 
who  j'oined  him  in  demurring  to  complaint,  and 
who  IS  named  as. a  proper  party  in  assignments 
of  error,  is  one  of  grantees  in  deed  executed 
by  M. 

2.  Waters  and  Water  Codbsbs  ®=3l52(ll) — 
Use  of  Water  foe  Ibbioation  —  Eights  — 
Detekitination. 

In  suit  to  establish  relative  rights  to  use  ot 
water  for  irrigation,  whether  a  party's  inter- 
est wholly  coincides  with  that  of  plaintiffs  or 
defendants  is  not  very  important,  since  a  decree 
applicable  to  rights  of  each  should  be  rendered 
where  justified  by  pleadings  and  evidence. 

3.  Appeal  and  Error  <8=>4:14-— Notice  of  Ap- 
FEAi/— Adverse  Parties. 

As  those  brought  in  by  due  service  of  court's 
order  and  whose  demurrers  to  complaint  were 
sustained  were  adverse  parties  as  to  defendant, 
whose  motion  to  amend  ois  answer  so  as  to  make 
demurrants  defendants  in  the  sjjit  was  denied,  the 
Supreme  Court  acquiired  no  jurisdiction  of  defend- 
ant's  appeal  from  decree  after  trial  where  no  no- 
tice of  appeal  was  served  on  demurrants  in  view 
of  Li.  O.  L.  §  41,  providing  that  when  a  coipaplete 
determination  of  a  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court 
shall  cause  them  to  be  brought  in,  and  section 
558,  providing  that  the  appellate  court  may  re- 
view any  intermediate  order  Involving  the  mer- 
its or  necessarily  affecting  the  judgment  or  de- 
cree appealed  from. 

Department  1.  Appeal  from  Circuit  Court, 
Lake  County;   Robert  G.  Morrow,  Judge. 

Suit  by  Li.  O.  ThcHnas  and  others  against 
E.  O.  Thruston,  in  which  an  order  was  made 
requiring  others  to  be  brought  In  and  made 
parties  plaintiffs  or  defendants.  £^m  de- 
cree rendered,  Thruston  appeals.  Appeal  dis- 
missed. 

A.  E.  Reames,  of  Med  ford.  In  this  court 
only  (I*  F.  Conn,  of  Lakevlew,  on  the  brief), 
for  appellant.  W.  Lair  Thompson,  of  Port- 
land, for  respondents. 

PER  CURIAM.  This  suit  was  begun  July 
22,  1908,  to  restrain  the  destruction  of  a  dam 
built  In  Cogswell  creek,  Lake  county,  Or.,  ac 
the  head  of  an  Irrigating  ditch  which  divert- 
ed from  that  stream  water  and  conducted  It 
to  the  plaintiffs'  lands  where  it  was  used  for 
raising  crops.  An  amended  complaint  was 
filed  October  22,  1908,  and  an  answer  was 
put  In  April  6,  1909,  when  the  defendant  fil- 
ed bis  affidavit,  showing  that  designated  per- 
sons were  asserting  rights  to  the  use  of  wa- 
ter from  that  creek.    The  defendant's  counsel 


^fstVoT  other  case*  Me  mune  topic  and  KBY-NUUBEa  In  all  Key-Numberad  Digests  and  Indsc 


Digitized  by 


Ljoogle 


Or.) 


THOMAS  ▼.  THRUSTOK 


405 


tberenpon  moved  tbat  the  persons  so  Indicat- 
ed be  brought  In  and  made  parties,  as  plain- 
tiffs or  defendants.  A  reply  vras  filed  May 
10,  1909,  when  the  plaintiff  h.  G.  Thomas 
submitted  a  connter  affidavit  opposing  the 
making  ot  the  persons  named  as  parties. 
Two  days  thereafter  the  defendant  Sled  a 
supplemental  and  amended  affidavit,  indicat- 
ing the  Interest  of  the  designated  persons  In 
the  subject-matter  of  the  salt  An  order  was 
made  by  the  court  December  27,  1910,  re- 
quiring that  there  should  be  brought  In  and 
made  parties,  as  plaintiffs  or  defendants, 
Anna  McGrath,  George  Barrington,  Wm.  Bar- 
rington,  Eliza  McCready,  and  D.  S.  Hender- 
son, or  the  grantee  or  successor  In  Interest 
of  either,  and  tbat  a  copy  of  the  order,  certi- 
fied by  the  clerk,  should  be  served  by  the 
sheriff  upon  the  persons  so  named,  who  were 
commanded  to  appear  and  plead  on  or  before 
March  1,  1911.  The  return  of  that  officer 
shows  that  he  served  a  duly  certified  copy  of 
the  order  upon  H.  Vernon  and  S>d  Hartzog, 
the  successors  in  Interest  of  Anna  McOrath ; 
that  he  also  delivered  a  like  copy  thereof  to 
all  the  other  persons  named  therein,  except 
EUza  McCready,  who,  after  dlllgoit  seardi 
and  Inquiry,  he  was  unable  to  find  In  the 
state  of  Oregon,  and  that  he  further  served 
a.  copy  of  the  order  on  all  the  original  par- 
ties to  this  suit,  except  the  plaintiff  Lewis  B. 
McCuIley,  whom  he  was  unable  to  find  in  the 
state,  but  learned  he  was  absent  therefrom. 
D.  E.  Henderson  on  April  8, 1011,  filed  a  dis- 
claimer showing  he  had  never  asserted  a 
right  to  or  Interest  In  the  use  of  any  of  the 
water  In  Cogswell  creek.  On  the  10th  of 
that  month  Eliza  McCready,  formerly  EMlza 
Barrington,  George  Barrington,  and  W.  J. 
Moore,  as  guardian  of  the  estate  of  Wm. 
'Barrington,  a  minor,  demurred  to  the  amend- 
ed complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
salt  against  either  of  them.  At  the  same 
time  Hurley  Vernon,  Blma  E!.  Hartzog,  and 
EQ  Hartzog,  her  husband,  as  the  successors 
in  interest  of  Anna  ilcGrath,  also  demurred 
to  that  pleading  for  the  same  reason.  Pur- 
suant to  a  declaration  made  by  the  court 
that  all  subsequent  matters  relating  to  the 
suit  should  be  submitted  to  the  judge  of  an- 
other circuit  court,  a  stipulation  was  entered 
Into  August  29,  1911,  by  the  plaintiffs'  attor- 
ney and  counsel  for  the  parties  who  had  de- 
murred to  the  amended  complaint,  that  these 
demurrers  should  be  considered  upon  briefs 
by  the  Judge  of  the  circuit  court  for  Jackson 
county  at  chambers,  who  was  thereby  au- 
thorized to  determine  the  same  and  make  the 
necessary  orders  thereat,  whereupon  all  the 
papers  Including  written  arguments  were 
sent  to  that  Judge,  who,  after  due  examina- 
tion, made  an  order  sustaining  the  demur- 
rers. l%e  defendant's  counsel  on  January 
10,  1013,  served  upon  all  the  Interested  par- 
ties a  motion  for  leave  to  file  an  amended  an- 
swer, and  asked  that  his  pleading  be  altered 


so  as  to  make  the  parties  who  had  demurred 
to  the  amended  complaint  defendants  In  the 
suit.  This  motion  by  agreement  of  the  par* 
ties  was  transmitted  to  the  Judge  of  the  cir- 
cuit eourt  for  Jackson  county,  who,  on  July 
S,  1913,  denied  the  application.  Thereafter 
the  cause  was  tried  resulting  in  a  decree 
from  which  the  defendant  undertook  to  ap- 
peal by  serving  a  notice  thereof  upon  the 
original  plaintiffs  and  their  attorney  and  by 
giving  the  required  undertaking.  The  plaln- 
tiffs'  counsel  moved  to  dismiss  the  appeal  be- 
cause the  notice  was  not  served  upon  Eliza 
McCready,  George  Barrington,  Wm.  Barring- 
ton, W.  J.  Moore,  as  guardian  of  the  latter, 
Anna  McOrath,  or  Hurley  Vernon,  Elma  B. 
Hartzog,  and  Ed  Hartzog,  as  successors  in  in- 
terest at  Anna  McOrath,  or  IX  Si.  Henderson, 
or  upon  either  thereof,  or  ux>on  his  or  their 
attorney.  This  motion  was  temporarily  de- 
nied by  this  court,  with  leave,  however,  to 
renew  the  application  at  the  argument  of  the 
cause  on  the  merits,  when  It  was  again  m- 
slsted  by  plaintiffs'  counsel  that,  by  reason  of 
the  failure  thus  to  serve  the  notice  of  appeal 
upon  the  persons  last  named,  no  Jurisdiction 
of  the  cause  was  obtained. 

The  question  to  be  considered  Is  whether 
or  not  the  Interest  of  such  persons.  In  rela- 
tion to  the  decree  which  has  been  brought  up 
for  review.  Is  in  conflict  with  a  modification 
or  a  reversal  thereof.  The  Victorian,  24  Or. 
121,  32  Paa  1040,  41  Am.  St.  Eep.  838.  See, 
also.  Van  Zandt  v.  Parson,  81  Or.  453,  150 
Pac.  1153,  where  other  like  discussions  upon 
this  subject  are  collated.  One  of  the  errors 
assigned  In  the  abstract  of  the  defendant's 
counsel  reads  In  pert: 

"That  the  court  erred  la  denying  appellant's 
motion  *  *  •  for  permission  to  file  an 
amended  answer,  setting  up  appellant's  riglits 
as  against  the  new  parties,  Elma  E.  Hartzog, 
Ed  Hartzog,  Hurley  Vernon,  George  Barring- 
ton, William  Barringtoa,  and  Eliza  McCready. 
for  the  reason  that  said  parties,  and  each  ot 
tlicm,  were  necessary  parties  to  the  adjudica- 
tion, and  witliuut  whose  presence  the  rights  of 
the  respective  parties,  to  the  waters  of  said 
stream,  could  not  be  adjudicated." 

"Tiie  court  may  determine  any  controversy 
between  parties  before  it,  when  it  can  be  done 
without  prejudice  to  the  rights  of  others,  or  by 
saving  their  rights;  but  when  a  complete  de- 
termination of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court 
shall  cause  them  to  be  brought  In."  Section 
41,  I,.  O.  L. 

The  defendant's  affidavits  In  support  of  big 
motion  to  bring  In  other  parties  describes  the 
real  property  owned  by  Anna  McGrath,  and 
states  that,  at  the  commencement  of  this  suit 
and  for  four  years  prior  thereto,  she  and  her 
grantors  were  using  and  claiming  a  right  to 
appropriate  a  part  of  the  waters  of  Cogswell 
creek  to  the  Irrigation  of  her  land,  giving  the 
point  of  diversion  as  located  above  the  head 
of  the  ditch  owned  by  the  plaintiffs  and  the 
defendant. 

(1  ]  The  return  of  the  sheriff  Indorsed  upon 
the  order  to  bring  in  new  parties  shows  that 
H.  Vernon  and  Ed  Hartzog  had  succeeded 
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to  the  rights  of  Anna  McGrath.  As  Elma  B. 
Hartzog  Joined  her  husband,  Ed  Hartzog,  In 
demurring  to  the  amended  complaint,  and  as 
she  Is  also  named  in  the  assignment  of  errors 
as  a  proper  party,  it  must  be  assumed  she 
is  one  of  the  grantees  named  In  a  deed  exe- 
cuted by  Anna  McGrath,  or  that  she  succeed- 
ed to  her  Interest  wholly  or  In  part  to  the 
land. 

The  defendant's  affidavit  also  states  that 
George  and  William  Barrtngton,  who  are 
minors,  and  Elizabeth  McCready  own  speci- 
fied parcels  of  real  property,  and  for  more 
than  three  years  they  have  been  and  are  using, 
under  a  claim  of  right,  a  part  of  the  waters 
of  the  creek  In  Irrigating  their  lands,  by  an 
extension  of  the  Anna  McGrath  ditch. 

The  affidavit  further  shows  that  D.  B.  Hen- 
derson Is  the  owner  of  particularly  described 
land,  and  at  the  commencement  of  this  suit 
he  was  diverting,  from  a  tributary  of  Cogs- 
well creek,  water  and  u^ng  It  under  an  as- 
sertion of  right  in  irrigating  his  premises  by 
means  of  a  ditch  dug  further  up  the  stream 
than  the  ditches  of  the  plaintiffs  and  of  the 
defendant. 

In  Hough  V.  Porter,  61  Or.  818,  95  Pac.  732, 
98  Pac.  1083,  102  Pac.  728,  whldi  was  a  suit 
to  determine  the  right  to  the  use  of  flowing 
water  for  Irrigation  purposes,  it  was  held 
that  under  section  41,  L.  O.  L.,  the  court 
properly  exercised  Its  discretion  and  was  au- 
thorized to  make  an  order  requiring  all  In- 
terested parties  to  sdbmlt  their  claims  for 
adjudication. 

In  Williama  v.  Pacific  Surety  Co.,  W  Or. 
151,  155,  127  Pac.  145,  131  Pac.  1021,  132 
Pac.  959,  133  Pa&  1186,  It  was  ruled  that 
while  at  common  law  only  one  Judgment 
could  be  given  in  favor, of  all  plaintiffs  or 
defendants,  the  court,  under  section  41,  L. 
O.  L.,  might  give  Judgment  for  or  against  one 
or  more  of  several  defendants,  or  for  or 
against  one  or  more  plaintiffs,  as  Justice 
might  require,  and  determine  the  ultimate 
rights   of  the  parties  between   themselves. 

[2]  In  a  salt  to  establish  relative  rights  to 
the  use  of  water  for  irrigation,  while  there 
may  be  a  community  of  Interest  between  the 
plaintiffs  or  the  defendants,  adverse  claims 
may  possibly  arise  between  parties  of  the 
same  class  In  which  case  each  becomes  an 
Ishmael,  for  "his  hand  will  be  against  ev- 
ery man,  and  every  man's  hand  against  him." 
In  such  a  suit  whether  a  party's  interests 
wholly  coincides  with  that  of  the  plaintiffs 
or  the  defendants  Is  not  so  very  important, 
since  a  decree  applicable  to  the  rights  of  each 
to  the  use  of  water  for  the  purpose  spedfled 
should  be  made  when  It  Is  Justified  by  the 
averments  of  the  pleadings  and  substanti- 


ated by  the  evidence,  even  If  the  final  deter- 
mination be  prejudicial  to  one  or  more  par- 
ties of  the  same  class.  / 

It  will  be  borne  in  mind  that  one  of  the 
plaintiffs  filed  an  affidavit  against  the  mak- 
ing of  an  order  to  bring  in  new  parties.  In 
view  of  this  hostility  it  is  not  reasonable  to 
suppose  that,  in  the  absaace  of  a  command  by 
the  court  to  that  effect,  the  complaint  would 
have  been  amended  so  as  to  charge  the  par- 
ties who  were  ordered  to  be  brought  in  with 
any  Infringement  of  the  plaintiffs'  right  to 
the  use  of  water  for  irrigation.  No  alteration 
having  been  made  In  this  respect  in  the  plain- 
tiffs' primary  pleading,  the  demurrers  inter- 
posed thereto  by  the  new  parties  were  neces- 
sarily sustained.  This  action  did  not  leave 
the  defendant  remediless,  and  his  counsel  tak- 
ing advantage  of  the  situation  moved  for 
leave  to  amend  the  answer  so  as  to  charge 
the  parties  who  had  been  brought  in  with  the 
use  of  water  to  his  prejudice  from  the  creek 
for  irrigation,  which  motion  was  denied.  If 
the  notice  of  appeal  had  been  served  upon  the 
new  parties,  it  would  have  been  necessary,  in 
reviewing  the  decree,  If  the  alleged  error  had 
been  assigned,  to  consider  the  action  of  the 
court  in  denying  the  motion,  and  if  It  were 
found  that  discretion  had  been  abused  in  this 
particular  a  reversal  of  the  decree  would 
have  been  inevitable,  and  the  cause  could 
have  been  remanded  to  correct  the  error,  for 
an  appeal  brings  up  all  intermediate  orders 
that  have  been  made  preceding  the  final  dis- 
position of  the  cause.    L.  O.  L.  {  558. 

[3]  Pursuant  to  due  service  of  the  court's 
order,  the  parties  who  were  thus  brought  in, 
except  D.  B.  Headerson,  demurred  to  the 
amended  complaint,  thereby  appearing  In 
the  suit  '  In  sustaining  the  demiu-rers,  the 
parties  who  Interposed  them  remain  as  such 
untU  the  decree  rendered  herein  passes  be- 
yond the  possibility  of  a  reversal  or  modifi- 
cation. It  is  safe  to  predict  that  the  parties 
ordered  to  be  brought  in  opposed  a  Judicial 
Investigation  of  their  alleged  rights  to  the  use 
of  the  waters  of  Cogswell  creek. 

If  the  notice  of  appeal  bad  been  served  up- 
on them,  and  the  action  of  the  court  In  re- 
fusing to  permit  the  defendant  to  amend  his 
answer  so  as  to  charge  them  with  Interfering 
with  his  right  to  the  use  of  the  water  of 
that  stream  had  been  set  aside,  the  Interests 
of  the  new  parties  in  relation  to  the  final  de- 
termination would  necessarily  have  been  in 
conflict  with  a  modification  or  reversal 
sought  by  the  appeal,  and  hence  they  are  ad- 
verse parties,  a  failure  to  serve  whom  wltb 
the  notice  of  the  appeal  did  not  confer  upon 
this  court  Jurisdiction  of  the  cause,  and  for 
that  reason  the  appeal  is  dismissed. 
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OABRIKER  et  ox.  t.  I^AKE  COUNTT  et  aL 

(Supreme  Court  of  Oregon.     March  12,  191&) 

8TATDTE8   ®=>36^— LOCAI.   IiAWB— IlHTIATrVS 
^POWEBS  OF  PEOPUE   OF  COUNTT. 

Const,  art  4,  {  la,  providing  that  the  initia> 
tive  and  referendum  powers  reserved  to  the  peo- 
ple by  the  ConstitDtion  are  further  reserrea  to 
the  legal  voters  of  every  mnnicipallty  and  dis- 
trict, as  to  all  local,  special,  and  municipal  leg- 
islation of  every  character  in  and  for  their  re- 
spective municipalities  and  districts,  does  not 
confer  on  the  voters  of  a  county  power  to  adopt 
a  law,  authorizing  the  county  court  to  levy  taxes 
for  the  payment  of  bounties  on  jackrabbits,  in 
the  absence  of  any  enabling  apt-  passed  by  the 
Legislatnre,  or  by  the  people  of  the  whole  state 
granting  sach  power  to  the  people  of  a  comity. 

Departmoit  1.  Appeal  from  Circolt  Court, 
LAke  County;    L.  F.  Conn,  Judge. 

'Suit  by  U  A.  Carriker  and  wife  against 
Lake  County  and  others.  From  a  decree  In 
fkvor  of  plaintiffs,  defendants  appeaL  Af- 
firmed. 

This  salt  Involves  the  question  of  whether 
tlie  voters  of  Lake  county  can,  in  the  exer- 
cise of  the  initiative  and  without  an  enabling 
act,  enact  a  law  authorizing  the  county  court 
to  levy  taxes  for  the  payment  of  bounties  on 
Jackrabbits.  A  petition  was  signed  by  more 
tban  15  per  cent,  of  the  legal  voters  residing 
In  Lake  county  and  filed  with  the  secretary 
of  sUte  on  July  7,  1916,  asking  tbat  a  pro- 
posed measure  providing  for  the  levying  of 
taxes  for  the  payment  of  bounties  on  jack- 
rabbits killed  In  Lake  county,  be  submitted 
to  the  voters  of  that  county  at  the  regular 
biennial  election  to  be  held  on  November  7, 
1916.  The  title  and  first  two  sections  of  the 
measure  read  ati  follows: 

"An  act  to  authorize,  empower  and,  direct  the 
connty  court  of  Lake  county,  Oregon,  to 
provide  for  the  payment  of  a  bounty  for  the 
killing  of  jackrabbits  in  Lake  county,  Ore- 
gon, by  the  residents  of  said  county;  to  levy 
a  sufficient  tax  for  the  payment  of  such  houn- 
ty,  and  directing  the  payment  of  the  same 
from  the  general  fund  of  the  connty  if  such 
levy  be  not  made;  and  to  prescribe  regula- 
tions for  the  manner  of  making  the  necessary 
proof  of  the  number  of  rabbits  killed  and  the 
rules  under  which  such  bounty  shall  be  paid. 
"Be  it  enacted  by  the  people  of  the  county  of 

Ljike,  state  of  Oregon: 
"Section   1.  That  the  county  court  of  Lake 

coanty,  Oregon,  be,  and  it  is  hereby  authorized, 

empowered  and  directed  to  order  paid  from  the 

feneral  fund  of  said  county,  or  from  a  special 
nnd  created  for  tbat  purpose  by  the  said  county 
court,  Uie  sum  of  five  cents  for  each  jackrabbit 
that  may  be  killed  within  the  boundaries  of 
Xiske  connty,  Oregon,  by  residents  of  said  coun- 
ty, from  and  after  the  taking  effect  of  this  act 

"Sec.  2.  It  shall  be  the  duty  of  said  connty 
court,  at  the  regular  term  thereof  for  the  pur- 
pose of  levying  taxes,  to  compute  the  estimated 
expmditure  for  the  purpose  of  this  act  for  the 
ensuing  year,  and  to  make  a  sufficient  levy,  ei- 
ther as  a  general  county  tax  or  a  special  VRab- 
bit  Bounty  Tax,'  to  cover  such  estimate:  Pro- 
vided, that  should  the  amount  so  levied  in  any 
one  year  be  insufficient  to  pay  the  earned  bounty 
for  that  year,  or  should  the  said  county  court 
fail,  neglect  or  refuse  to  make  such  levy,  the  I 


bounty  provided  for  in  this  act  shall  be  pai^ 
from  the  general  fund  of  the  said  county." 
See  chapter  4,  Laws  1917. 

The  remaining  sections  relate  to  the  man- 
ner of- making  proof  of  claims,  and  to  the 
payment  of  bounties.  The  measure  was  sub- 
mitted to  the  voters  of  Lake  county  pursu- 
ant to  the  petition.  There  were  1,049  votes 
for  and  S89  against  the  measure.  On  De- 
cember 9,  1916,  the  county  coutt  made  a  tax 
levy  to  meet  the  county  expenses  estimated 
for  the  ensuing  year,  including  a  tax  "for 
jackrabbit  bounty  fund— 1.8  mills."  If  all  the 
taxes  had  been  paid  the  levy  made  by  the 
county  court  would  have  luroduced  the  fol- 
lowing amounts:   - 

For    Jackrabbit   bounty |45,Z1T  XI 

For  general  school  purposes S2,028  W 

For  general  road  purpoies 17,80131 

For  all  county  pnrpoMa  Including  pay- 
ment of  Lake  oounty's  portion  ot  state 
tax    njMZS 

Tbe  county  assessor  extended  the  total 
levy,  on  the  assessment  rolls,  against  all  the 
taxable  property  In  Lake  county,  and  the 
sheriff  proceeded  to  attempt  to  collect  all  the 
taxes  levied  by  the  county  court,  including 
the  tax  levied  for  the  purpose  of  paying  boun- 
ties on  jackrabbita  The  plaintiffs,  who  art» 
taxpayers  residing  in  Lake  county,  paid  all 
their  taxes  except  the  rabbit  bounty  tax,  and 
then  brought  this  suit  to  enjoin  tbe  collection 
of  the  rabbit  bounty  tax.  The  trial  court 
overruled  a  demurrer  to  tlie  complaint  The 
defendants  declined  to  plead  further,  and  a 
decree  was  entered  canceling  the  jackrabbit 
bounty  tax,  and  enjoining  the  county  ofilcers 
from  collecting  it    The  defendants  appealed. 

T.  S.  McKlnney,  Dist  Atty.,  of  Lakeview, 
and  Wm.  S.  U'Ren,  of  Portland  (Arthur  D. 
Hay,  of  Lakeview,  oa  the  brief),  for  appel- 
lants. W.  Lair  Thompson,  of  Portland,  for 
respondents. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Article  9,  {  3,  of  the  state  Constitu- 
tion provides  that  "no  tax  shall  be  levied  ex- 
cept in  pursuance  of  law."  Unless  the  jack- 
rabbit bounty  tax  was  levied  "in  pursuance 
of  law"  it  would  contravene  the  Constitution, 
and  therefore  would  be  invalid.  There  Is 
no  law  authorizing  the  levy  of  the  tax  In 
question,  unless  it  can  be  said  tbat  the  meas- 
ure voted  upon  by  the  people  of  Lake  county 
became  a  law  when  a  majority  of  the  voters 
by  their  ballots  registered  their  approval  of 
the  measure  on  election  day.  The  validity  of 
the  measure  depends  upon  whether  the  voters 
had  power  to  enact  it  into  a  law  for  Lake 
county.  No  act  has  ever  been  passed  by  the 
Legislature  or  by  the  people  of  the  whole 
state  granting  unto  the  voters  of  a  county 
the  right  to  enact  a  jackrabbit  bounty  law 
for  themselves.  It  is  argued  by  the  defend- 
ants that  artlde  4,  section  la,  of  the  state 
Constitution  of  Itself,  without  the  aid  of  an 
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enabling  act  passed  by  the  t«glalature  or  by 
the  people  of  the  whole  state  In  the  exercise 
of  the  Initlatiye,  grants  to  the  people  of  a 
county  the  power  to  pass  a  law  for  their 
county.  The  Instant  case  Is  controlled  by 
Kose  V.  Port  of  Portland,  82  Or.  641,  556,  55T, 
,  162  Pac.  498,  503,  where  we  held  that: 

"Both  sections  [article  4,  {  la,  and  article  2, 
of  the  state  Constitution]  recognize  the  ne- 
cessity of  a  charter  as  the  measure  of  the  leg- 
islative power  to  be  exercised'  by  corporations 
and  both  sections  contemplate  that  no  local  sub- 
division  of  government  except  cities  and  towns 
can  appropriate  legislative  power  unto  itself." 

And  that: 

"No  subdivimon  of  government  like  a  port  or 
district  can  exercise  power  unless  that  power  is 
first  granted  by  some  lawmakers  authorized  to 
legislate  that  power  to  the  municipality  or  dis- 
trict." 

Although  the  municipality  in  Rose  t.  Port 
of  Portland  was  a  port,  and  the  munidpallty 
in  the  instant  case  is  a  county,  nevertheless 
the  legal  priaeiple  involved  is  identical  in 
both  cases.  The  opinion  in  Rose  v.  Port  of 
Portland  was  the  unanimous  opinion  of  this 
court,  and  represented  the  careful  and  delib- 
erate judgment  of  all  its  members;  and 
-therefore  for  the  reasons  stated  in  that  opin- 
ion and  on  the  authority  of  that  precedent 
and  of  Barber  v.  Johnson,  167  Pac.  800,  we 
hold  that  the  voters  of  Lake  county  were 
without  power  to  authorize  the  tax,  and  that 
the  jackrabbit  bounty  measure  is  void. 

The  demurrer  to  the  complaint  was  proper- 
ly overruled,  and  the  decree  is  afiOrmed. 

McBBIDB,  a  J.,  and  BURNinrC  and 
MOORE,  JJ..  concur. 

(87  Or.  657) 

COOPER  V.  FOX  et  aL 
(Supreme  Court  of  Oregon.    March  12,  1918.) 

1.  MUNICIPAI.  CoBPOBATIOnS     €=9986— COTJN- 

Ti  Roads— JuEisDicTioN  of  Countt  Cotjet 
— ExcLDSion  of  Intbbferencb  bt  Citt— 
Statutes. 
Under  Laws  1917,  p.  588,   i  2,  and  page 
613,  S§  2,  5,  7,  10,  and  24,  relating  to  county 
roads,  control  thereof,  and  taxation  therefor, 
a  county  court  has  exclusive  jurisdiction  over 
all  county  roads  within  the  county^  necessarily 
excluding  the  right  of  every  municipal  corpo- 
ration   through    whose    limits    such    highways 
extend  from  interfering  therewith,  and  neither 
a  city  nor  its  officers  can  superintend  the  out- 
lay of  any  money  raised  by  municipal  taxation 
for  maintenance  of  streets,  etc.,  in  Improving 
a  county  road  within  its  borders. 

2.  Highways  «=»105(2)  —  Dbleoation  of 
PowEB  to  Impbovb— Limitation  of  EIzsb- 
ciSK  to    County   Officebs — Statute. 

The  delegation  of  power  to  the  county 
court,  by  Laws  1917,  p.  588,  {  2,  to  improve  a 
county  road,  limits  its  exercise  to  the  specified 
antbority,  thereby  excluding  the  coundlmen  of 
a  city  or  any  other  officer  or  person,  except  as 
assistant  to  a  member  of  the  counf7  court  or 
other  county  officer. 

InBana    Aiq;)eal  from  Circuit  Court,  Clack- 
amas County;  Oeorge  B.  Bagley,  Judge. 
Suit  by  Ji^a  (Joopex  against  V.  B.  Fox, 


substituted  for  A  King  Wilson,  deceased, 
M.  Dedzun  and  others,  and  the  City  of  Oswe- 
go, Clackamas  County,  Or.,  to  enjoin  threat- 
ened outlay  of  money  in  improving  county 
road  within  city.  From  a  decree  grantlns 
the  relief  prayed,  defendants  appeal.  Af- 
firmed. 

Jos.  B.  Hedges,  of  Oregon  C3ty,  for  ap- 
pellants. Wm.  M.  Stone,  of  Oregon  City,  for 
respondent. 

MOORE,  J.  The  evidence  received  at  the 
trial  supports  the  findings  of  fact  made 
by  the  court  to  the  effect  that  by  an  exercise 
of  initiative  power,  the  dty  of  Oswego  was 
Incorporated  January.  15,  1910;  that  about 
40  years  prior  thereto  a  county  road,  extend- 
ing from  Oregon  City  northerly,  was  laid 
out  and  established  across  land  now  in- 
cluded within  that  city,  which  part  of  the 
highway  in  such  mimlclpallty,  though  there 
designated  as  Front  street,  always  has  since 
it  was  laid  out  been  used  by  the  public,  and 
is  subject  to  the  jurisdiction  and  control  of 
the  county  court  of  Clackamas  county;  that 
the  plaintiff  is  a  taxpayer  of  the  city  of  Os- 
wego, and  the  defendants,  aside  from  the 
municipality,  are  the  mayor  and  coundlmen 
thereof  respectively,  and  a  contractor ;  that 
for  the  past  four  years  there  has  been  levied 
on  all  assessable  property  in  that  dty,  pur- 
suant to  the  provisions  of  its  charter,  an  an- 
nual tax  of  10  mills  on  the  dollar,  a  part  o£ 
which  exaction  has  been  set  aside  for  the 
maintenance  and  repair  of  streets  and  side- 
walks ;  that  there  is  now  on  hand  for  audi 
purpose  $4,915,  of  which  sum  about  $900  was 
received  by  the  dty  from  the  county  court 
of  that  county  as  the  share  due  the  nranic- 
ll>allty  of  the  public  road  fund;  that  on 
August  10,  1917,  an  ordinance  was  enacted 
and  approved  providing  for  the  improvement 
of  E\ont  street  according  to  plans  and  sped- 
flcatlons  thereof,  and  the  payment  of  a  part 
of  the  C9sts  thus  to  be  incurred  from  the 
fund  so  raised  by  taxation;  and  that  pursuant 
to  such  legislation  the  defendant  contracttHr 
proposed  to  do  the  required  work  for  $2,756.- 
90,  and  such  executive  officers  accepted  the 
bid  and  threatened  to  enter  into  a  contract 
with  him  for  such  improvement.  As  a  oon- 
cltfsion  of  law  the  court  also  found  that  no 
part  ot  the  sum  of  money  so  raised  by  levy 
of  the  munldpal  tax'  could  legally  be  used  in 
improving  Front  street,  which  highway  was 
a  county  road,  and  not  a  dty  street. 

It  satisfactorily  appears  that  no  part  of 
the  county  road  within  the  dty  of  Oswego^ 
and  there  known  as  Front  street,  was  ever 
vacated,  or  jurisdiction  thereof  abandoned 
by  the  coun^  court  of  Clackamas  county. 
If  the  expense  to  be  Incurred  by  improving 
that  part  of  the  hl^way  within  the  dty  had 
been  attempted  to  be  liquidated  by  a  fund  to 
be  raised  by  a  special  assessment  of  the  real 
property  abuttinjg  upon  the  county  road,  for 
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tfie  bai^lt  sappoaed  to  be  oonf erred,  the  pr»- 
oeedinga  would  have  been  wboUy  tattle.  Oole 
T.  Seaside,  80  Or.  73,  156  Paa  669;  C9urlBtle 
T.  Band<m,  82  Or.  481.  162  Pac.  24a 

Excerpts  from  statates  wblch  are  deemed 
to  be  Inyolved  herein  will  be  set  forth: 

"All  coonty  roads  shall  be  under  the  snper- 
Tiaion  of  the  cotuity  court  wherein  said  road  la 
located.  Each  county  court  within  this  state 
■hall  have  the  authority,  and  it  shall  be  its 
doty,    to    supervise,    control    and    direct    the 

*  *  *  maintenance  and  keeping  in  repair,  im- 
provement and  vacation  of  all  coun^  roads 
within  its  county,  and  to  prescribe  the  methods 
and  manner  of  working,  improving  and  repair- 
ing the  same.  ♦  ♦  •  The  powers  herein  giv- 
en may  be  exercised  directly  by  the  court,  or 
through  some  one  of  its  members  designated 
for  that  purpose,  with  the  aid  of  necessary  as- 
sistants."    Gen.  Laws  Or.  1917,  c.  295,  §  2. 

"On  and  after  January  1,  1918,  the  offices  of 
road  supervisor  and  road  master,  as  fixed  and 
defined  by  law  prior  to  the  taking  effect  of  this 
Act,  shall  be  and  are  hereby  abolished."  Gen. 
Laws  Or.  1917,  c.  299,  |  2. 

"The  county  court  shall  employ  such  deputy 
roadmasters,  patrolmen  and  assistants  as  may 
in  its  jndgment  be  necessary  to  enable  the  road- 
master  to  perform  his  duties  expeditioosly  and 
economicallv."     Id.   i  5. 

"It  shall  be  the  duty  of  the  county  rondmas- 
ter  and  bis  deputies  and  assistants  *  *  *  to 
superintend  all  work  done  upon  the  roads  and 
bridges  within  the  connty,  whether  done  under 
contract  or  otherwise.  •  •  •  To  discharge 
and  perform  all  duties  that  are  Imposed  upon 
road  supervisors  by  any  law  of  this  state." 
Id.  J  7. 

"Each  county  court  at  the  September  term 
thereof,  shall  so  arrange  the  road  districts  of 
the  county  as  to  conform  to  the  provisions  of 
this  section.  •  •  •  Provided,  that  all  road 
districts  formed  under  the  provisions  of  this 
act  shall  be  formed  from  contiguous  territory: 
Provided  further,  that  every  incorporated  city 
and  town  shall  constituta  a  separate  road  dis- 
trict"    Id.  i  10. 

"The  county  court  may  levy  a  tax  not  to  ex- 
ceed ten  mills  on  the  dollar  on  all  taxable  prop- 
erty of  such  county,  at  the  time  of  making  the 
annual  tax  levy,  which  shall  be  set  apart  in  the 
coonty    treasury    as    a    general    road    fund. 

*  *  *  Said  tax  shall  be  paid  in  money,  and 
levied  and  collected  in  the  same  manner  as 
other  county  taxes  are  levied  and  collected,  and 
when  so  collected  shall  be  used  for  road  pur- 
poses only,  as  provided  in  this  act,  and  seventy 
per  cent,  thereof  shall  be  apportioned  to  the 
several  road  districts,  including  districts  com- 

rised  of  incorporated  cities  and  towns."     Id. 
24. 

As  these  statutes  contained  no  emergency 
clauses,  they  went  Into  effect  90  days  after 
February  19,  1917,  when  thei  Legislature  ad- 
joamed,  or  May  20,  1917.  Const  Or.  art  4, 
I  2a 

[1]  From  these  selections  It  will  be  seen 
thai  the  county  court  has  exclusive  Jurisdic- 
tion over  all  county  roads  within  the  connty, 
thereby  necessarUy  excluding  the  right  of  ev- 
ery municipal  corporation  through  whose  lim- 
its such  highways  may  extend  from  Interfer- 
ing therewith.  The  city  of  Oswego  cannot,  as 
an  Independent  agency  of  the  state,  nor  can 
any  of  its  officers,  superintend  the  outlay  of 
any  money  raised  by  taxation  In  Improving  a 
eoanty  road  within  its  borders. 

[2]  The  prayer  of  the  complaint  her^n 


does  not  aak  Ihat  tt>e  defendants  be  enjoined 
frcan  expending  any  part  of  the  9900  received 
from  Clackamas  county  in  repairing  the 
highway  known  as  Front  street  In  the  city  of 
Oswego^  and  the  decree  rendered  omfornui 
to  such  tequest  The  right  of  any  officer  of 
the  monldpality.  unless  specially  appointed 
by  the  county  court  to  assist  it  or  one  of  Its 
members  or  other  o^c&r  ot  the  court,  to 
superintend  the  outlay  of  any  part  of  the 
money  so  received  from  the  county,  may  well 
be  dooMed.  It  will  be  remembered  that  the 
authority  to  Improve  a  county  road  is  vested 
la  the  connty  court,  which  power  may  be  ex- 
ercised by  that  tribunal,  or  by  one  of  Its 
members  designated  for  that  purpose  with 
the  aid  of  necessary  assistance.  Gen.  Laws 
Or.  1917,  c.  296,  f  2.  This  delegation  of 
power  necessarily  limits  its  exercise  to  the 
authority  spedfled,  thereby  excluding  the 
coundlmen  of  a  dty  or  any  other  officer  or 
person,  except  as  an  assistant  to  a  member 
of  the  county  court  dr  other  county  officer. 
That  part  of  the  decree,  however,  will  not  be 
disturbed,  for  It  Is  quite  probable  that,  since 
the  outlay  of  the  money  which  was  received 
from  the  county  was  not  enjoined,  the  |900 
may  have  been  expended  by  or  under  the  di- 
rection of  a  dty  officer. 

It  is  not  necessary  to  Inquire  whether  or 
not  a  munldpal  corporation  can  legally  ap- 
propriate money  which  has  been  raised  by 
direct  taxation  to  aid  in  repairing  a  county 
road  within  its  corporate  limits,  when  the 
county  court  or  some  member  thereof,  or 
other  county  officer,  superintends  the  hn- 
proremeat,  for  that  question  is  not  before  us. 

As  the  highway  undertaken  to  be  Improv- 
ed herein  Is  a  county  road  which  has  never 
been  vacated  by  the  county  court,  upon  con- 
dition that  the  street  was  to  be  kept  open 
and  In  repair  for  public  use  by  the  munid- 
pallty,  the  decree  should  be  affirmed;  and 
it  Is  sa  ordered. 

(87  Or.  SeZ) 
SPENCER  et  al.  v.  SMALL  et  aL 
(Supreme  Court  of  Oregon.    March  12,  1918.) 
JUSTTCSS    or    TRK    PxACK    «=»122(2)— Pboof 

or    SeEVICE— SUFFICIENCT. 

Where  the  sheriff's  return  on  summons  did 
not  state  that  copy  of  complaint  served  with 
summons  was  certified  to  be  correct  by  plain- 
tiff, his  agent  or  attorney  or  the  justice,  the 
service  was  insuffident  to  warrant  a  jndgment 
by  default,  in  view  of  L.  0.  L.  g  2420,  providing 
that  the  summons  shall  be  served  by  delivering 
a  copy  thereof,  together  with  a  copy  of  the 
complaint  certified  to  be  correct  by  plaintiff, 
his  agent  or  attorney  or  the  justice. 

In  Banc.  Appeal  from  Circuit  Court,  Tilla- 
mook County;    George  R.  Bagley,  Judge. 

Action  by  H.  B.  Spencer  and  another 
against  F.  D.  Small  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

nils  Is  an  action  brought  for  the  conver- 
sion of  an  automobile.    The  defendants  i\»- 
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tity  under  an  execution  sale  on  a  Judgment 
which  they  all^e  was  recoTered  by  the  de- 
fendants Small  and  Urie  against  the  plaintiff 
Spencer  In  a  Justice's  court  in  Tillamook 
county.  Plaintiffs  deny  that  any  such  Judg- 
ment was  rendered.  The  defendant  Burke 
was  a  deputy  sheriff  who  Is  allied  to  hare 
conducted  the  execution  sale.  It  appears 
that  an  action  was  brought  against  the  plain- 
tiff Spencer  as  alleged,  and  a  default  Judg- 
ment was  rendered  against  him.  The  real 
dispute  has  to  do  with  the  service  of  the 
summons,  plaintiffs  contending  that  the  rec- 
ord falls  to  show  any  service  sufficient  to 
scpport  the  Judgment  as  against  a  collateral 
attack.  Plaintiffs  had  Judgment  in  the  in- 
stant case,  and  defendants  appeal. 

E.  X  Claussen,  of  Tillamook,  for  appellants. 
George  P.  Wlnslow,  of  Tillamook,  for  re- 
spondents. 

McCAMANT.  J.  (aft^r  stating  the  facts  as 
above).  The  only  error  assigned  is  the  ex- 
clusion by  the  court  of  the  suuunons  and  the 
return  thereon  in  the  case  of  Small  and  Urie 
against  Spencer.  The  return  was  as  follows : 
"State  of  Oregon,  County  of  rnUamook — ss.: 

"I  hereby  certify  that  I  served  the  within 
snmmons  within  said  state  and  county  on  the 
28d  day  of  December,  1915,  on  the  witbiD  nam- 
ed defendant  H.  B.  Spencer,  by  delivering  a 
copy  thereof  prepared  and  certified  to  by  me  as 
deputy  sheriff,  togetiier  with  a  copy  of  Uie  com- 
plaint prepared  and  certified  to  by  to 

personaUy   and   in   person. 

"H.  Crenshaw,  by  J.  L.  Burke,  Deputy." 

Section  2420,  L.  O.  L:,  is  as  follows: 
"The  summons  shall  be  served  by  delivering 
a  copy  thereof,  together  with  a  copy  of  the 
complaint,  certlJBed  to  be  correct  bv  the  plain- 
tiff, his  agent  or  attorney  or  the  justice,  to  the 
defendant  in  the  manner  provided  for  in  the 
Code  of  Civil  Procedure  for  the  service  of  sum- 
mons in  actions  in  courts  of  record.  The  sum- 
mons shall  be  returned  to  the  justice  by  whom 
it  was  issued  by  the  officer  serving  it,. with  the 
proof  of  such  service,  or  that  the  defendant 
cannot  be  found." 

In  holding  this  return  insufficient  to  sup- 
port a  Judgment,  the  drcuit  court  followed 
Belflls  V.  Flint,  15  Or.  168,  161,  14  Pac.  295, 
296.  In  this  case  Mr.  CSiief  Justice  Lord 
said: 

"The  return  on  the  summons  does  not  show 
that  a  copy  of  the  complaint  certified  by  the 
justice  of  the  peace  before  whom  the  cause  was 
pending,  or  certified  to  by  the  plaintiff,  his 
agent  or  attorney,  was  served  on  the  defend- 
ant. This  is  a  statutory  requirement  which 
must  be  observed  before  jurisdiction  can  be 
assumed  or_  conferred.  Whether  it  has  been 
complied  with  or  not,  we  must  look  to  the 
return  of  the  officer  upon  whom  is  imposed  this 
doty.  As  the  return  of  that  officer  does  not 
show  that  a  copy  of  the  complaint,  certified  as 
required,  was  served,  the  service  is  insufficient 
to  warrant  a  judgment  by  default  against  the 
defendant" 

Tlie  statute  in  force  at  the  time  the  above 
case  was  decided  provided  that  in  actions  in 
courts  of  record  service  should  be  made  as 
fbllowB : 


"The  summons  shall  be  served  by  delivering 
a  copy  thereof,  together  with  a  copy  of  the 
complaint  prepared  and  certified  by  the  plain- 
tiff, his  agent  or  attorney,  or  by  the  connty 
clerk."    Deady  and  Lane  Code,  page  116,  8  64. 

The  above  provision  was  made  applicable 
to  actions  Iq  Justice's  courts  by  section  7  aC 
the  statute  governing  procedure  in  these 
courts,  found  on  page  463  of  the  Coda  It 
will  be  noted  that  the  statute  under  which 
Belflls  V.  Flint  was  decided  is  Substantially 
Identical  with  section  2420,  L.  O.  Ia  Belflls 
V.  Flint  has  never  been  overruledL  It  is  cited 
with  approval  in  Lane  v.  Ball,  83  Or.  404. 
415, 160  Pac.  144, 163  Pac.  975.  In  the  case  at 
bar  the  return  fails  to  show  the  service  on 
Spencer  of  a  copy  of  the  complaint  certified 
to  be  correct  by  the  plaintiff,  his  agent  or 
attorney  or  by  the  Justice  of  the  peace.  This 
case  Is  therefore  not  to  be  distinguished  from 
Belflls  V.  Flint.  Defendants  cite  Moore  Real- 
ty Co.  V.  Carr,  61  Or.  34,  39,  120  Paa  742. 
and  Stadelman  v.  Miner,  83  Or.  348,  155  Pac 
708,  163  Pac.  585,  983.  These  cases  are  in- 
structive as  to  the  principles  which  should 
be  applied  when  a  Judicial  record  la  coUatei^ 
ally  attacked,  but  neither  of  them  involved 
the  saffidency  of  a  sheriff's  return  on  a  sum- 
mons. These  authorities  do  not  modify  the 
rule  announced  in  Belflls  v.  Flint 

It  follows  that  the  Judgment  should  be 
affirmed;  and  it  is  so  ordered. 


(87  Or.  eSS) 
BELCHER  V.  LA  GRANDE  NAT.  BANK. 
(Supreme  Court  of  Oregon.     March  12,  1918.) 

1.  Fraudulent  Conveyances   «=>221  — De- 
LivERT  OF  Deeds— Right  to  Question. 

'A  judgment  creditor  of  one  of  two  grantors 
could  only  question  the  delivery  of  the  convey- 
ance so  far  as  it  involved  the  interest  of  his 
debtor. 

2.  Deeds  €=958(2) — Sufficienct  of  Deutbbt 
—Delivery  to  Aoent  of  Grantee. 

Where  a  deed  by  S.  and  B.  was  delivered 
to  B.,  as  the  agent  of  the  grantee,  there  was 
a  sufficient  delivery  so  far  as  the  Interest  of  S. 
was  concerned. 

3.  Judgment  ®=>788(1)— Priority  ot  Lock — 
Unrecorded  Conveyance. 

Under  L.  O.  L.  {  207,  providing  that  a  con- 
veyance of  real  property  shall  be  void  as  against 
the  lien  of  a  judgment,  unless  recorded  at  the 
time  of  docketing  the  judgment,  or  unless  re- 
corded within  the  time  after  its  execution  pro- 
vided by  law,  a  judgment  lien,  in  order  to  havo 
precedence  over  a  prior  unrecorded  deed,  must 
have  been  taken  or  acquired  in  good  faith,  with- 
out  notice  or  knowledge  of  the  unrecorded  con- 
veyance. 

4.  Judgment  ©=>788(2) — Priority  of  Libit — 
Unrecorded  Conveyance. 

Where  owners  of  land,  who  had  contracted 
to  sell  it,  conveyed  the  land  and  assigned  the 
contracts  to  the  grantee,  but  the  deed  was  not 
recorded,  the  possession  of  the  land  by  the  ex- 
ecutory purchasers  was  such  possession  by 
strangers  to  the  legal  title  as  charged  a  judg- 
ment creditor  with  notice  of  the  grantee's  rights, 
though  the  pi-emises  were  in  possession  of  the 
same  persons  before  and  after  the  conveyance. 
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Department  2.  Appeal  from  Olrcolt  Ooart, 
Hnltnomali  Goanl7;  Jobn  P.  Kavanauc^ 
Judge. 

Suit  by  Lou  A  Belcber  against  the  La 
Grande  National  Bank.  From  a  decree  tor 
plalntlfl,  defendant  appeals.    Affirmed. 

Tii\8  la  a  suit  to  remove  a  elond  from  the 
title  to  real  estate.  The  history  of  the  trans- 
actions Involved  is  about  as  follows:  W.  F. 
SUne  and  F.  S.  Belcher  were  the  joint  own- 
ers of  two  pieces  of  residence  property  In  the 
city  of  Portland.  On  March  80,  1909,  they 
executed  a  contract  of  sale  of  one  tract  to 
John  F.  Beaumont  and  wife,  providing  for 
monthly  payments  upon  the  purchase  price, 
and  a  covenant  to  convey  upon  payment  of  a 
stipulated  sum,  and  the  purchasers  entered 
Into  Immediate  occupation  of  the  premises. 
On  Jnly  16,  1900,  they  entered  into  a  similar 
contract  for  the  sale  of  the  other  lot  of  land 
to  Genevieve  Chapman  Sweet,  who  entered 
into  immediate  occupation  of  the  premises. 
On  November  1,  1909,  they  executed  a  deed 
conveying  both  tracts,  subject  to  the  above 
ONitracts  and  certain  mortgages,  to  plaintiff, 
who  la  the  mother  of  F.  S.  Belcher  and  the 
aunt  of  Mrs.  Stine.  On  the  same  day  that 
the  deed  to  plaintiff  was  executed  the  two 
contracts  of  sale  above  mentioned  were  also 
assigned  to  her  by  written  Indorsement  there- 
on, which  indorsement  was  made  upon  the 
duplicates  held  by  the  purchasers.  The  con- 
veyance to  plaintiff  was  signed  and  acknowl- 
edged by  Stine  and  F.  S.  Belcher  and  their 
-wives,  and  at  that  time  handed  to  F.  S.  Bel- 
cher as  the  agent  of  the  plaintiff,  but,  due 
to  an  oversight.  It  was  not  recorded  at  that 
tinne.  On  June  13,  1913,  defendant  obtained 
a  judgment  against  Stine  In  Union  county, 
where  It  was  docketed,  and  on  August  12, 
1913,  a  transcript  thereof  was  docketed  In 
Multnomah  county.  The  occupation  of  the 
purchasers  Beaumont  and  Sweet  or  their 
assignees  continued  until  after  the  judgment 
was  docketed  and  this  suit  was  commenced. 
There  was  a  degree  for  plaintiff,  from  which 
defendant  appeals. 

Turner  Oliver,  of  Spokane,  Wash.  (O.  H. 
Finn,  of  La  Orande,  and  Sogers  MacVeagh, 
of  Portland,  on  the  brief),  for  appellant 
Bobert  F.  Magulre,  of  Portland  (Littlefleld  A 
Magulre,  of  Portland,  on  the  brief),  for  re- 
spondent. 

BENSON,  J.  (after  stating  the  facts  as 
above).  H.  2]  Upon  the  facts  as  above  stated 
we  are  called  upon  to  decide  whether  or  not 
plaintiff's  unrecorded  deed  Is  superior  to  the 
lien  of  defendant's  docketed  judgment  Coun- 
sel for  defendant  urge  that  the  evldoice  does 
not  establish  a  delivery  of  plaintiff's  deed. 


The  defendant  can  only  QuestlcQ  the  delivery 
of  the  conveyance  so  far  as  It  Involves  the 
Interest  of  the  grantor  Stine,  and  as  to  his 
interest,  at  least,  the  evidence  is  clear  that 
the  deed  was  delivered  to  the  son  as  the  agent 
of  bis  mother.  The  conveyance  was  ex^ 
cuted  at  a  time  when,  so  far  as  the  record  dis- 
closes, there  were  no  creditors  to  complain, 
and  the  transaction  cafrries  no  taint  of  fraud. 
The  judgment  was  not  docketed  In  Multno- 
mah county  until  nearly  four  years  after  the 
transfer  of  the  property  to  plaintiff.  Prior 
to  such  transfer  and  at  all  times  subsequent 
thereto,  and  until  after  this  suit  was  com- 
menced, the  properties  Involved  were  In  the 
open  aind  notorious  occupancy  of  strangers 
to  the  legal  title;  that  Is,  of  the  holders  of 
c<»itracts  for  the  purchase  of  the  land. 

[3, 4]  In  support  of  the  contention  that  the 
lien  of  its  judgment  Is  superior  to  plalntUTa 
deed,  defendant  relies  upon  the  language  of 
section  207,  L.  O.  L.  The  effect  of  this 
statute  was  first  considered  by  this  court  in 
Stannls  t.  Nicholson,  2  Or.  332,  In  which  it 
was  held  that  a  judgment  lien  cannot  by 
virtue  of  that  act,  prevail  over  known  equi- 
table rights,  and  this  view  has  been  consist- 
ently maintained  In  many  decisions  since 
then.  In  one  of  these  (liaurent  v.  Lanning,  32 
Or.  11,  18,  51  Pac.  80,  81),  Mr.  Justice  Wol- 
verton  says: 

"It  has  become  the  settled  constniction  of  this 
statute  that  a  judgment  lien.  In  order  to  have 
precedence  over  a  prior  unrecorded  deed  or  mort- 

?age,  must  have  been  taken  or  acquired  in  good 
aitn,  without  notice  or  knowledge  of  such  prior 
unrecorded  conveyance  or  mortgage,  thus  put- 
ting the  judgment  lien  creditor  upon  the  same 
footing  as  if  he  bad  subsequently  acquired  a  deed 
to  the  same  premises." 

In  Randall  r.  Lingwall,  43  Or.  883,'  73  Pac. 
1,  Mr.  Justice  Been  says : 

"It  seems  to  be  well  settled  that  the  open,  ex- 
clusive, and  notorious  possession  of  property  by 
a  stranger  to  the  title  is  sufficient  to  put  those 
who  deal  with  it  npon  inquiry  concerning  the 
rights  and  equities  of  the  pari?  in  possession, 
and  to  charge  them  with  knowledge  thereof  when 
no  inquiry  is  made." 

Defeadant  urges  that  in  this  case  the  occu- 
pants of  the  premises  prior  to  the  execution 
of  plaintiff's  deed  are  the  same  people  who 
occupied  them  afterward.  We  cannot  see 
that  the  Identity  of  the  occupants  makes  any 
substantial  difference  in  the  result  for  the 
fact  at  all  times  remained  the  same — they 
were  strangers  to  the  title  and  possessed  the 
Information  which  should  have  informed  de- 
fendant of  plaintiff's  equities.  We  conclude 
that  the  decree  of  the  trial  court  should  be 
affirmed;  and  It  Is  so  ordered. 

McBRIDE.  O.  X,  and  BEAN  and  MOORE, 
JJ.,  concur. 
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(K  Or.  AO) 

mSRCSSR  T.   GBRUANIA  IURB  INS.  CO. 

(Supreme  Court  of  Oregon.     March  12,  1918J 

1.  EviDBNOB  «=»405(1)   —  Pakol  Evidence 

YABTTNO  WEITINOa. 

In  action  on  insurance  policy,  it  was  error 
to  admit  parol  evidence  to  vary  the  contract, 
unless  the  insurer  was  estopped  to  avail  itself 
of  the  .portions  of  the  contract  sought  to  be 
modified. 

2.  Insurance  ®=»124  —  Chahacteb  or  Con- 

TBACT. 

A  policy  of  insurance  is  a  personal  contract. 

8,   INSUBANCB  ®=3l56(l)— CBAKA.CTEB  OF  CoN- 
TBACT— KlOHTS   OF    WIFE. 

A  wife  cannot  recover  on  an  insurance  pol- 
icy in  her  husband's  favor. 
4.  Insubance  «=»372—OoNT]iAOTs— Estoppel. 

Notwithstanding  L.  O.  L.  g  4666,  providing 
the  standard  form  of  fire  insurance  policy,  an 
insurer  may  estop  itself  to  rely  on  a  defense 
reserved  to  it  in  such  standard  policy. 
6.  Pbincipal  and  Agent  «=»143(2)— Undis- 
closed Principaxi— RioHT  TO  Sue. 

An  undisclosed  principal  may  ordinarily 
sue  on  a  contract  made  by  his  agent  for  his  bene- 
fit. 

6.  Insurance  <S=»156(1)— Undisclosed  Fbin- 
ciPAL— Right  to  Sue. 

An  action  on  an  open  insurance  policy  is 
within  the  rule  that  an  undisclosed  principal 
may  ordinarily  sue  on  a  contract  maois  by  his 
agent  for  his  benefit. 

7.  Insurance  «=>373(1)— Contracts— Estop- 
pel. 

Where  the  property  owner,  on  learning  that 
a  fire  policy  was  in  her  divorced  husband's  name, 
sent  her  agent  to  the  insurer's  agent,  who  ad- 
vised her  to  get  an  assignment  of  the  policy,  but 
said  that  the  policy  was  all  right,  when  in  fact 
it  was  void,  the  insurer  was  estopped  to  defend 
under  clause  of  policy  avoiding  it  if  the  insured's 
interest  were  other  than  as  therein  stated. 

8.  Pleading  «=>180(2)— Reply— Departure. 

Where  property  owner  set  up  fire  policy  in 
her  divorced  husband's  name,  and  the  insurer 
set  up  clause  avoiding  policy  if  the  insured's 
interest  were  other  than  as  stated,  and  the  reply 
only  relied  on  estoppel  In  pais  to  set  up  such 
defense,  in  that  insurer's  agent  told  plaintiff 
the  policy  was  valid,  plaintiff  could  not  recover, 
since  the  estoppel,  being  pleaded  only  in  the  re- 
ply, was  not  available  to  plaintiff. 

Department  2.  Appeal  from  Circuit  Court, 
Marion  County;  Percy  R.  Kelly,  Judge. 

Action  by  Mary  I.  Mercer  against  the  Ger- 
mauia  Fire  Insurance  Company,  a  corpora- 
tion. Judgment  on  verdict  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 

This  Is  an  action  brought  by  Mary  I.  Mer- 
cer on  a  policy  of  fire  insurance  issued  by  the 
defendant  April  7,  19I5,  covering  some  real 
and  personal  property  in  Marion  county  be- 
longing to  plaintiff.  The  property  was  de- 
stroyed by  fire  January  27,  1916.  The  pol- 
icy was  in  favor  of  A.  G.  Mercer,  who  Is 
alleged  in  tbe  complaint  to  bare  been  the 
agent  of  plaintiff  and  to  have  negotiated 
the  Insurance  on  plaintiff's  behalf.  The  an- 
swer denies  that  defendant  made  any  con- 
tract with  plaintiff.  It  alleges  that  the  pol- 
icy written  in  favor  of  A.  G.  Mercer  con- 
tained all  the  stipulations  required  to  be 
placed  therein  by  the  laws  of  Oregon,  and 
provided  that  the  policy  should  be  void  If 


the  Interest  of  the  insured  Were  other  than 
s<de  and  unconditional  ownerdilp.  The  re- 
ply alleges  that  in  December,  1915,  plaintiff 
learned  for  the  first  time  that  the  policy  bad 
been  written  in  the  name  of  A.  G.  Mercer; 
that  she  requested  defendant  to  amend  the 
p<dlcy  by  inserting  plaintiff's  name  therein  la 
lieu  of  that  of  A.  G.  Mercer,  or  that  defend- 
ant cancel  the  policy  and  issue  to  her  a  new 
one  for  the  remainder  of  the  term;  that  de- 
fendant refused  to  comply  with  these  re- 
quests or  to  return  to  plaintiff  any  part  of 
the  premium  paid;  that  defendant  advised 
plaintiff  to  secure  an  assignment  of  tbe  pol- 
icy from  A.  O.  Mercer,  and  assured  her  that 
she  would  be  Indemnified  in  the  event  of  a 
fire  pending  the  assignment  of  the  policy. 
These  facts  are  alleged  as  an  estoppel  against 
the  afllrmatlve  defense  relied><m  by  defeud- 
ant.  A  Jury  found  for  plaintiff  on  the  above 
issues,  and  defendant  appeals  from  A.  Judg- 
ment entered  on  this  verdict 

J.  C.  Veazie,  of  PorUand  (Veazie,  McCourt 
&  Veazie,  of  Portland,  on  the  brief),  for  ap- 
pellant John  H.  McNary,  of  Salem  (McNary 
&  McNary,  of  Salem,  on  the  brief),  for  re- 
spondoit 

McCAMANT,  J.  [1-3]  Error  is  assigned 
on  the  reception  of  evidence  that  the  proper^ 
ty  destroyed  belonged  to  plaintiff,  and  that 
her  husband,  A.  G.  Mercer,  acted  as  her 
agent  In  procuring  tbe  Insurance.  This  pa- 
rol evidence  tended  to  modify  the  terms  of 
the  written  contract,  and  the  court  erred  in 
receiving  it  unless  defendant  is  estopped 
from  availing  itself  of  the  portions  of  the 
contract  so  undertaken  to  be  modified.  A 
policy  of  insurance  is  a  personal  contract 
Joyce'  on  Insurance  (1st  Ed.)  S  23;  Drraiuen 
V.  London  Assurance  Corporation  (C.  C.)  20 
Fed.  657,  658,  659.  A  wife  cannot  recover 
on  a  policy  of  insurance  written  in  favor  of 
her  husband.  Trott  v.  Woolwich  C!o.,  83  Me. 
362,  22  AtL  246;  Pelican  Ca  v.  Smith,  107 
Ala.  313,  18  South.  105.  The  form  of  a  fire 
Insurance  policy  is  statutory  in  this  state. 
Section  4666,  L.  O.  L.  It  is  held  that  the 
conditions  of  this  statutory  policy  can  be 
waived  by  the  insurer  only  in  the  manner 
therein  specified.  Oatman  ▼.  Bankers'  Asso- 
ciation, 66  Or.. 388,  396-398,  133  Pac.  1183, 
134  Pac.  1033;  Boardman  v.  Insurance  Co. 
of  Pennsylvania,  84  Or.  60,  70,  164  Pac.  668. 

[4]  The  distinction  between  waiver  and 
estoppel  as  applied  to  an  action  on  a  con- 
tract of  insurance  is  clearly  pointed  out  by 
Mr.  Chief  Justice  Moore  in  Kimball  ▼.  Hor- 
ticultural Fire  Belief,  79  Or.  133,  140,  141, 
154  Pac.  578.  It  was  not  the  intention  of 
the  Legislature  when  it  enacted  the  statute 
defining  the  form  of  an  insurance  p<dicy'  to 
relieve  Insurance  companies  from  those  es- 
toppels in  pais  which  are  essential  to  fair 
dealing  in  the  business  world.  Notwith- 
standing this  legislation,  an  insurer  may  still 
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estop  itself  from  relyliii:  on  one  or  more  of 
tbe  defenses  reserred  to  it  In  tlie  standard 
policy.  1  Clement  on  B^e  Insurance,  408, 
410;  Wtich  V.  Fire  Association,  120  Wis.  456, 
98  N.  W.  227;  Kimball  ▼.  HorUcultural  Fire 
BeUet  TO  Or.  133,  140,  141,  lfi4  Pac.  57a 
It  is  admitted  tliat  plaintiff  was  sole  owner 
of  tlie  insured  property  at  tbe  date  of  tbe 
policy  and  at  all  times  thereafter,  and  it  is 
clearly  proved  that  A.  G.  Mercer  acted  as  her 
agent  in  negotiating  the  insurance.  The 
money  used  to  pay  the  premium  belonged  to 
plaintiff. 

[6-7]  It  appears  from  the  testimony  that 
five  or  six  weeks  prior  to  the  Are  plaintiff 
learned  for  the  first  time  that  the  policy  was 
taken  in  the  name  of  A.  G.  Mercer,  whom 
In  the  meantime  she  had  divorced;  she  there- 
upon sent  an  agent  to  Mr.  W.  E.  Ldston,  de- 
fendant's agent  who  had  t^ritten  the  policy; 
there  is  no  substantial  dispute  as  to  the  con- 
versation which  ensued;  Listen  advised  Mrs. 
Mercer  to  secure  an  assignment  of  the  pol- 
icy, bnt  told  her  tliat  the  policy  then  in  her 
possession  was  all  right.  There  was  sufficient 
testimony  to  take  to  the  Jury  the  question  of 
whether  plaintiff  relied  ou  this  statement 
and  failed  for  this  reason  to  secure  other 
Insurance.  Llston  was  still  agent  for  the  de- 
fendant when  the  above  conversation  took 
place. 

We  find  here  all  of  tbe  elements  of  an  es- 
toppel within  the  rule  announced  in  Page 
y.  Smith.  13  Or.  410,  414,  10  Pac.  833,  and 
Oregon  v.  Portland  General  Co.,  52  Or.  B02, 
628,  95  Pac.  722,  98  P.  100.  The  policy  virrlt- 
ten  in  April,  1915,  was  void;  plaintiff  was 
Informed  it  was  all  right.  This  statement 
was  made  to  a  woman  ignorant  of  the  truth ; 
It  was  made  by  an  underwriter  of  large  ex- 
perience who  knew  the  facts.  He  must  have 
Intended  that  plaintiff  should  act  upon  it  and 
there  is  evidence  that  she  did  rely  upon  it  to 
ber  injury.  Defendant  should  not  be  permit- 
ted to  escape  liability  on  this  policy  on  the 
ground  that  it  named  A.  G.  Mercer  as  the 
insured.  An  undisclosed  principal  may  ordi- 
narily sue  on  a  contract  made  by  his  agent 
for  his  benefit  Klngsley  v.  Siebrecht,  92 
Me.  23,  42  Atl.  249,  69  Am.  St.  Rep.  486;  Pow- 
ell V.  Wade,  109  Ala.  95, 19  South.  500,  55  Am. 
St  Rep.  916;  Warder  v.  White,  14  111.  App. 
60;  Prichard  v.  Budd,  76  Fed.  710,  22  C.  C. 
A.  604 ;  Morris  V.  Chesapeake  Co.  (D.  0.)  125 
Fed.  62.  An  action  on  an  open  insurance 
policy  is  within  this  rule.  New  Orleans  Co. 
T.  Spruance,  18  IlL  App.  576.  The  evidence 
was  sufficient  to  Justify  the  Jury  In  holding 
defendant  estopped  to  insist  on  those  provi- 
sions of  tbe  policy  which  take  this  contract 
out  of  the  operation  of  the  foregoing  princi- 
ples, of  law. 

[S]  The  facts  constituting  the  estoppel  are 
alleged  only  in  the  reply,  and  defendant  con- 
tends that  they  are  for  that  reason  unavail- 
able to  plaintiff. 


"It  has  often  keen  hdd  by  this  oonrt  tbat  the 
plaintiff  must  prevail,  if  at  all.  upon  the  mat- 
ters alleged  in  his  complaint^  and  that  he  can- 
not set  up  one  canse  of  action  or  suit  in  the 
complain^  •  •  •  mi^  recover  npon  anoth- 
er and  different  ground  of  relief  alleged  in  a 
reply."  Union  Street  Railway  Co.  v.  First 
National  Bank,  42  Or.  606,  611,  72  Pac.  68& 

In  applying  the  foregoing  principle  it  has 
been  held  that  in  an  action  on  a  contract 
plaintiff  must  prove  a  right  to  prevail  un- 
der the  contract  unless  he  alleges  in  bis 
complaint  a  waiver  on  the  part  of  the  defend- 
ant of  some  of  the  provisions  of  the  contract 
or  an  estom>el  to  assert  them  as  a  defense. 
Hannan  r.  Greenfield,  86  Or.  97,  102,  58  Pac. 
888;  Young  v.  Stlckney,  46  Or.  101,  104,  106, 
79  Pac.  345.  This  doctrine  has  been  repeat- 
edly applied  in  actions  on  Insurance  policies. 
Bruce  V.  Phoenix  Co.,  24  Or.  486,  401,  34 
Pac.  16;  Long  Creek  Association  v.  State 
Insurance  Co.,  29  Or.  569,  573,  46  Pac.  368; 
Cranston  v.  West  Coast  Co.,  63  Or.  427,  442, 
128  Pac.  427;  Waller  v.  City  of  New  York 
Co.,  84  Or.  284,  293,  164  Pac;  959.  This 
question  was  not  called  to  the  attention  of  the 
court  in  Lindstrom  v.  National  Co.,  84  Or. 
588,  165  Pac.  675,  and  this  case  must  not  be 
considered  as  overruling  the  earlier  decisions. 
The  question  is  concluded  in  this  Jurisdiction 
by  the  precedents  above  cited. 

The  contract  on  which  plaintiff  sues  is  an 
insurance  policy  in  favor  of  A.  G.  Mercer.  It 
provides  that  tbe  policy  shall  be  void  if  tbe 
interest  of  the  insured  be  other  than  sole 
and  unconditional  ownership  of  the  property 
covered.  A.  G.  Mercer  did  not  own  this  prop- 
erty. It  is  manifest,  therefore,  that  plaintiff 
cannot  recover  on  the  contract  as  drawn, 
and  the  complaint  fails  to  allege  an  estoppel 
of  the  defendant  to  Insist  on  its  rights  under 
the  policy- 
It  follows  tbat  tbe  court  erred  in  receiv- 
ing oral  evidence  which  tended  to  modify 
the  written  contract  sued  on,  and  the  Judg- 
ment must  be  reversed.  If  this  testimony 
bad  been  excluded  because  of  the  condition  of 
tbe  pleadings,  it  is  probable  that  plaintiff 
could  have  amended  so  as  to  obviate  the  ob- 
jections. We  think,  therefore,  that  we  should 
not  direct  Judgment  of  nonsuit,  but  should 
remand  tbe  cause  for  further  proceedings, 
and  it  is  so  ordered. 

McBRIDB,  a  J.,  and  MOORB  and  BEAN, 
JJ-  concur. 


(88  Or.  2i7) 


WEST  V.  KERN. 


(Supreme  Court  of  Oregon.     March  12,  1918.) 

1.  Mabtee  and  Servant  «=s>330(3)  —  THiao 
Pebsow's  Injury— AtiToiioBiiE  AooinBNT— 

PRBStrUPTION. 

Where  plaintiff  proves  that  the  vehicle 
which  caused  his  injury  belonged  to  defendant, 
be  makes  a  prima  facie  case,  since  tbe  jury  may 
infer  that  the  driver  was  defendant's  servant 
and  tbat  the  vehicle  was  being  used  for  d^ 
fendant's  purposes. 
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2.  Appeai.  awd  Ebbob  «=»1001Cl)— Scope  or 
Review— Findings  of  Fact. 
The  decision  on  a  question  of  fact  by  the 
Jury,  sabmitted  upon  sufficient  evidence,  ia  final 
and  cannot  be  disturbed  on  appeal. 

Department  1.  Appeal  from  Circuit  Coort, 
Multnomah  County;    H.  H.  Belt,  Judge. 

Action  by  Clarence  W.  West  against  Dan- 
iel Kern.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     AfiSrmed. 

Judgment  affirmed  on  rebearlng,  171  Pac. 
1050; 

The  defendant,  Daniel  Kern,  has  appealed 
from  a  Judgment  obtained  against  him  by  the 
plaintiff,  Clarence  W.  West,  for  Injuries  re- 
sulting from  a  collision  with  an  automobile 
In  the  city  of  Portland.  Lawrence  R.  Kern 
is  a  nephew  of  Daniel  Kern.  Fidelo  Lopez 
worked  as  gardener  and  "all-around  man 
around  the  house"  of  Daniel  Kern,  who  re- 
sided on  the  east  side  of  the  Willamette  riv- 
er. E^ast  Bumside  street  extends  east  and 
west.  East  Twenty-Second  street  runs  north 
aud  south  and  intersects  East  Burnside 
street  The  plaintiff  was  riding  a  motor- 
cycle going  west  along  the  north  side  of  East 
Bumside  street,  intending  to  proceed  across 
and  beyond  East  Twenty-Second  street. 
Lawrence  R.  Kern  and  Pldelo  Lopez,  with 
Lopez  at  the  wheel,  were  traveling  ea^t 
along  the  south  side  of  East  Burnside  street 
In  an  automobile  owned  by  Daniel  Kern,  in- 
tending to  turn  to  the  left  aud  go  north  on 
Bast  Twenty-Second  street  Instead  of  pass- 
ing around  the  center  of  the  Intersection  of 
the  two  streets,  the  driver  of  the  automobile 
"cut  the  corner"  and  struck  and  seriously  in- 
jured the  plaintiff,  who  was  proceeding  west 
on  the  motorcycle. 

The  complaint  alleges  that: 

"Said  automobile  was  with  the  consent  and 
knowledge  and  direction  of  said  defendant  being 
operated  by  certain  agents  and  emplo.vtla  of  said 
defendant  who  were  then  and  there  driving  said 
automobile  in  behalf  of  said  defendant  and  with- 
in the  scope  of  their  employment  and  authority 
for  said  defendant" 

B,  W.  Wilbur,  of  Portland  (Wilbur,  Spen- 
cer &  Becket  and  F.  O.  Howell,  all  of  Port- 
land, on  the  brief),  for  appellant  Dan  J. 
Malarkey  and  A.  M.  Dibble,  both  of  Portland 
(Malarkey,  Seftbrook  &  Dibble,  of  Portland, 
on  the  brief),  for  respondent 

HABBIS,  J.  (after  stating  the  facts  as 
above).  The  only  error  assigned  by  the  de- 
fendant arises  out  of  the  refusal  of  the  court 
to  direct  a  verdict  in  favor  of  the  defendant. 
This  assignment  of  error  is  predicated  upon 
the  contention  that  there  was  no  evidence  to 
show  that  Lawrence  B.  Kern  was  an  agent 
of  Daniel  Kem;  that  although  Lopez  was 
employed  as  a  gardener  and  "an  all-around 
man  around  the  house,"  he  was  acting  be- 
yond the  scope  of  his  employment  when  driv- 
ing the  automobile ;  and  that  therefore  there 
was  no  evidence  upon  which  the  Jury  could 
find  that  the  automobile  was  being  driven  by 


a  servant  or  servants  of  the  defendant  while 
acting  within  the  scope  of  their  employmoit. 
The  plaintiff  argues  that  the  motion  for  a 
directed  verdict  was  properly  denied  for  two 
reasons:  First  because  the  admission  by  the 
defendant  that  he  owned  the  automobile  wa« 
prima  facie  evidence  that  the  car  was  being 
driven  for  him  and  by  his  servant  or  setr- 
ants;  and,  second,  because,  independent  oC 
the  admission  of  ownership,  there  was  evi- 
dence to  support  a  finding  that  the  ai^tomo- 
blle  was  being  driven  for  the  defendant  by 
his  servant  or  servants. 

Daniel  Kem  admitted  that  he  owned  the 
automobile  which  struck  the  plaintiff;  he 
denied  that  Lawrence  B.  Kern  was  his 
agent ;  and,  while  admitting  that  Lopez  was 
his  servant,  he  denied  that  Lopez  had  any 
duties  to  perform  in  connection  with  the  au- 
tomobile. The  defendant  says  In  his  brief 
that  the  court  permitted  the  case  to  go  to  the 
Jury  upon  the  theory  that  a  prima  facie  case 
bad  been  made  out  by  his  admission  that  he 
owned  the  automobile,  plus  the  fact  that  the 
driver  was  his  employ&  The  defendant  takes 
the  position  that: 

"If  a  prima  facie  case  is  ever  established  in 
such  an  action  as  this,  two  factRmn^t  concur: 
(1)  The  ownership  of  the  automobile  by  the  de- 
fendant; (2)  that  it  was  operated  by  an  em- 
ployfi  whose  duty  it  was  to  drive  the  ear  and 
care  for  it  In  other  words,  he  must  be  the 
regularly  employed  and  acting  chauffeur." 

The  rule  contended  for  by  the  defendant  is 
the  doctrine  of  some  Jurisdictions.  White 
Oak  Coal  Co.  v.  Rivoux,  88  Ohio  St  18,  102 
N.  K  302,  46  L.  B.  A.  (N.  S.)  1091.  Ann.  Cas. 
1914C,  1082;  Trombley  v.  Stevens-Duryea 
Co.,  206  Mass.  516,  92  N.  E.  764,  2  N.  C.  C. 
A.  806 ;  Lotz  v.  Hanlon,  217  Pa.  339,  66  AtL 
525,  10  U  B.  A.  (N.  S.)  202,  118  Am.  St  Rep. 
922,  10  Ann.  Cas.  731;  berry  on  Automobiles 
(2d  Ed.)  i  617,  p.  700;  Babbitt  on  Motor  Ve- 
hicles, I  559;  Huddy  on  Automobiles  (3d  Ed.) 
{§  281,  283.  Other  Jurisdictions  have  adopt- 
ed a  more  liberal  rule. 

In  Joyce  v.  Capel,  8  Car.  A  P.  370,  the 
plaintiff  averred  that  he  was  in  possession 
of  a  lug-boat  and  that  the  barque  of  the  de- 
fendants, navigated  by  their  servant,  was,  by 
his  negligence,  run  against  the  lug-boat  A 
witness,  who  was  on  board  the  lug-boat, 
stated  that  he  saw  the  name  of  Capel  on  the 
barge,  and  the  No.  1055 ;  but  that,  when  the 
men  in  the  employ  of  the  defendants  were 
shown  to  him  at  their  wharf,  he  could  not 
Identify  the  bargeman  who  steered  the  barge. 
It  was  proved  that  the  No.  1055  was  the 
number  belonging  to  the  barge  of  the  defend- 
ants. For  the  defendants  it  was  urged  that 
it  had  not  been  shown  that  the  barge  was 
navigated  by  the  defendants'  servant  at  the 
time,  and  that  the  barge  might  have  been 
taken  by  some  one  else,  or  that  it  might  have 
been  on  hire.  But  it  was  ruled  by  Lord  Den- 
man  that: 

"If  the  barge  was  on  hire  that  will  be  for  th« 
defendants  to  show.    The  barge  being  the  barg* 
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of  the  defendants,  there  !■  prima  facie  evidence 
that  the  bargeman  was  their  aerrant  till  they 
explain  it." 

In  1  Shearman  ft  Redfleld  on  Negligence 
<6tb  E:d.)  i  158,  the  authors  say  that: 

"When  the  plaintiff  has  suffered  injury  from 
the  negligent  management  of  a  vehicle,  snch  as 
a  boat,  ciir,  or  carriage,  it  ia  sufficient  prima 
facie  evidence  that  the  negligence  was  imputable 
to  the  defendant,  to  show  that  he  was  the  owner 
of  the  thing,  without  proving  affirmatively  that 
the  person  in  charge  was  the  defendant's  serv- 
ant. It  lies  with  the  defendant  to  show  that  the 
peraon  in  charge  was  not  his  servant,  leaving 
him  to  show,  if  he  can,  that  the  property  was 
not_  under  his  control  at  the  time,  and  that  the 
accident  was  o<;-ca8ioned  by  the  fault  of  a  stran- 
ger, an  independent  contractor,  or  other  person, 
for  whose  negligence  the  owner  would  not  be 
answerable." 

The  excerpt  taken  from  Shearman  &  Red- 
fleld on  Negligence  Is  quoted  with  approval 
in  Honston  v.  Keats  Auto  Co.,  85  Or.  125, 129, 

lee  Pac.  531. 

In  Vonderborat  Brewing  Co.  ▼.  Amrhlne, 
96  Md.  406,  56  Atl.  833,  there  was  evidence 
showing  that  the  wagon  which  collided  with 
the  plaintiff  was  owned  by  the  Vonderhorst 
Brewing  Company,  and  there  was  also  evl- 
dotce  that  the  wagon  which  ran  into  plain- 
tllTs  team  had  on  it  the  name  of  the  Yonder- 
borst  Brewing  Company.  It  was  held  that 
tbese  facts  were  sufficient  to  Justify  the  jury 
in  concluding  that  the  driver  of  the  wagon 
was  the  agent  of  the  owner  of  the  wagon. 
Tbe  court  there  says: 

"^t  is  a  reasonable  presumption  that  a  per- 
son driving  the  team  oi  another  ia  the  agent  or 
servant  of  the  owner  of  the  team,  unless  it  be 
shown  by  tbe  owner  of  the  team  that  the  con- 
trary is  the  fact" 

In  Gelselman  v.  Sdunldt,  106  Md.  580,  586, 
68  AtL  202.  205,  the  plaintiff  offered  evidence 
tending  to  prove  that  the  horse  and  wagon 
driven  against  the  plaintiff  belonged  to  the 
defendant,  and  the  court  ruled  that:  "The 
jury  might  reasonably  conclude  that  the  driv- 
er was  his  agent." 

In  Norrls  v.  Kohler.  41  N.  T.  42,  it  ap- 
peared that  William  H.  Norrls,  who  was 
killed  while  standing  on  the  sidewalk  ped- 
dling vegetables,  was  struck  by  tbe  pole  of  a 
wagon  to  which  a  span  of  runaway  horses 
-were  attached.  The  runaway  team  was 
proved  to  be  owned  by  the  defendant,  and 
the  name  of  the  defendant  was  on  the  rear 
of  the  wagon.  It  was  urged  on  appeal  that 
It  bad  not  been  shown  that  the  person  driv- 
ing the  team  was  in  the  service  of  the  de- 
fendant. The  court  disposed  of  tbe  objection 
tbns: 

"On  the  second  point,  whether  the  driver  of 
tbe  wagon  was  the  servant  of  the  defendant, 
tbe  evidence  consisted,  first,  of  the  fact  of  own- 
ership. The  property  being  proved  to  belong  to 
tbe  defendant,  it  is  urged  that  a  presumption 
arises  that  it  was  in  use  for  his  benefit,  and  on 
bis  own  account.  This  argument,  I  think,  is  a 
Boond  one.  The  ownership  of  the  personal  prop- 
erty draws  to  it  the  possession.  The  owner  is 
entitled  to  have  and  keep  possession,  and  no 
otber  person  can  justly  obtain  possession  until 
some  act  of  authority  from  the  owner  is  proved. 
Ownership  implies  possession,  and  possesion  is 


in  aobordination  to  tlQe.  No  proof  was  given 
in  tbe  present  case,  separating  the  ownership 
from  the  possession,  and  the  presumption  of  law 
is  that  the  wagon  and  horses  of  the  defendant 
were  in  use  in  his  service,  and  on  his  account." 

In  Edgewortta  v.  Wood,  58  N.  3.  Law,  463, 
468.  33  Atl.  940,  942,  the  plaintiff  was  in- 
jured by  being  run  over  In  the  public  street 
by  a  wagon  drawn  by  two  horses  and  there 
was  evidence  to  show  that  the  United  States 
Express  Company  was  the  owner.  Tbe  court 
held  that  proof  of  ownership  "Is  sufficient  to 
establish  prima  facie  that  tbe  wagon,  being 
owned  by  tbe  company,  was  In  its  possession, 
and  that  whoever  was  driving  it  was  doing 
so  for  the  company." 

In  Knust  V.  Bullock,  59  Wash.  141,  143, 
109  Pac.  329,  330,  the  court  says: 

"In  cases  of  this  kind,  where  it  is  shown  that 
tbe  wagon  and  team  doing  damage  belonged  to 
the  defendants  at  the  time  of  the  injury,  that 
fact  establishes  prima  facie  that  the  wagon  and 
team  were  in  possession  of  tbe  owner,  and  that 
whoever  was  driving  it  was  doing  so  for  the 
owner."' 

To  the  same  effect  are  Purdy  t.  Sherman, 
74  Wash.  309,  133  Paa  440 ;  Birch  v.  Aber- 
crombie,  74  Wash.  486,  489,  133  Paa  1020,  50 
L.  R.  A.  (N.  S.)  59. 

[1]  While  there  was  evidence  In  Kahn  v. 
Home  Tel.  &  Tel.  Co.,  78  Or.  808,  162  Pac. 
240,  and  in  Houston  v.  Keats  Auto  Co^  85 
Or.  125,  166  Pac.  531,  tending  to  show  that 
the  driver  of  tbe  offending  automobile  was 
an  agent  having  duties  in  connection  with 
tbe  car,  nevertheless  tbese  two  cases,  and 
particularly  the  latter,  when  read  In  the 
light  of  tbe  authorities  cited  In  the  respec- 
tive opinions,  plainly  incline  towards  the 
doctrine  that  proof  of  ownership  Is  prima 
facie  evidence  that  tbe  negligence  was  im- 
putable to  the  defendant  without  proving  af- 
firmatively that  the  person  In  charge  was  the 
defendant's  servant  Indeed,  the  opinion  In 
Houston  V.  Keats  Auto  Co.,  supra,  may  be 
regarded  as  a  precedent  supporting  tbe  con- 
tention of  the  plaintiff  here;  for  this  court, 
speaking  through  Mr.  Justice  McCaAant,  ex- 
pressly stated  that: 

"The  admission  of  ownership  made  by  the  de- 
fendants in  tbe  case  at  bar  was  therefore  suffi- 
cient to  make  out  a  prima  facie  case  on  the  con- 
troverted questions. 

This  rule  proceeds  on  the  theory  tbat  tbe 
facts  are  peculiarly  within  tbe  knowledge  of 
the  defendant  and  tbat  be  can  easily  furnish 
the  necessary  evidence  to  show  that  the  ve- 
hicle was  not  being  used  for  bim.  If  such  Is 
the  fisct  If  it  be  said  that  this  rule  occa- 
sionally Imposes  a  hardship  upon  a  defend- 
ant, the  answer  is  tbat  a  less  liberal  rule 
would  more  frequently  result  In  hardship  to 
a  plaintiff.  We  adhere  to  tbe  doctrine  to- 
wards which  tbe  opinion  in  Kahn  v.  Home 
Tel.  ft  Tel.  Co.,  supra,  inclines  and  for  which 
the  opinion  in  Houston  v.  Keats  Auto  Co., 
supra,  pronounces,  and  we  bold  tbat  proof 
of  ownership  makea  a  prima  f^cle  case 
against  the  owner. 
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This  oonclmdon.  It  1b  true,  does  not  entire- 
ly harmonize  with  the  disposition  made  of 
the  case  of  Smith  r.  Burns,  71  Or.  133,  135 
Paa  200,  142  Pac.  352,  L.  B.  A.  1015A,  1130, 
Ann.  Cas.  lOlBA,  668.  A  yerdict  was  return- 
ed against  both  Burns,  the  owner,  and  Goss- 
man,  the  driver  of  the  automobile,  and  on 
appeal  the  Judgment  against  Bums  was  an- 
nulled. If  the  fact  that  Bums  owned  the 
car  made  a  prima  facie  case  of  liability 
against  him,  then  there  was  some  legal  evi- 
dence to  support  the  verdict  and  the  court 
was  powerless  to  set  It  aside.  Sullivan  v. 
Wakefield,  65  Or.  528,  535,  133  Pac.  641. 
And  hence  the  fact  that  the  court  did  set 
aside  the  verdict  would  imply  that  proof  of 
ownership  does  not  make  a  prima  facie  case 
if  it  be  assumed  that  the  rule  announced  In 
Sullivan  r.  Wakefield  was  kept  in  mind. 
The  only  question  discussed  in  Smith  v. 
Bums  was  whether  the  court  should  have 
directed  a  verdict  for  Burns;  and  the  deci- 
sion of  that  question  turned  on  the  fact 
that: 

"Gossman  was  not  rnnning  the  machine  for 
the  purpose  for  which  Bums  owned  and  kept  it, 
but  solely  for  bis  own  private  purpose,  without 
the  knowledge  or  direction  of  Bums." 

The  owner  was,  of  course,  exempt  from 
liability  if  Gossman  was  running  the  car 
"solely  for  his  own  private  purpose,  without 
the  knowledge  or  direction  of  Bums."  In 
Smith  v.  Burns  it  was  decided  that  the  evi- 
dence showed  that  Gossman  had  the  car  for 
his  own  use  without  the  knowledge  or  direc- 
tion  of  its  owner,  and  on  that  fact  It  was 
held  that  Bums  was  not  liable.  The  ques- 
tion of  whether  or  not  proof  of  the  owner- 
ship of  the  ofTending  automobile  made  a 
prima  facie  case  of  liability  was  not  dis- 
cussed In  the  opinion;  nor,  assuming  that 
proof  of  ownership  made  a  prima  facie  case, 
was  any  notice  tak«i  of  the  question  of 
whether  or  not  the  court  can  under  the 
present  form  of  our  Constitution  grant  a 
nonsuit,  or  direct  or  set  aside  a  verdict  when 
the  court  thinks  that  the  evidence  over- 
comes the  prima  fade  case  made  by  mere 
proof  of  ownership.  The  precedents  princi- 
pally relied  upon  in  Smith  v.  Burns  are  tak- 
en from  the  state  of  Washington;  but  It 
mast  be  remembered  that,  while  the  courts 
of  that  state  recognize  the  rule  that  proof 
of  ownership  makes  a  prima  fade  case  of 
liability,  they  also  exercise  the  power,  which 
the  courts  of  Oregon  once  possessed,  of  set- 
ting aside  a  verdict  when  it  is  against  the 
dear  weight  of  the  evidence.  Series  t. 
Series,  86  Or.  28»,  57  Pac.  634;  Ludberg  t. 
Barghoom.  73   Wash.  476,  181   P&c.   1165. 


While  the  court  did  not.  In  Smith  t.  Boms, 
squarely  dedde  that  proof  of  ownership  does 
or  does  not  make  a  prima  fade  case  against 
the  owner  of  the  automobile,  yet  in  the  final 
analysis.  If  such  proof  does  make  a  prima 
facie  case,  it  would  furnish  some  erldoice 
of  liability,  and  the  court  would  therefore  be 
precluded  from  re-examining  the  tact  tried 
and  determined  by  the  Jury.  Altbongb 
Smith  V.  Bums  and  the  Instant  case  cannot 
be  completely  harmonized  when  the  former 
case  Is  analyzed  in  the  light  of  the  rule  es- 
tablished in  Sullivan  v.  Wakefield,  yet  we 
do  not  regard  Smith  v.  Burns  as  a  precedent 
holding  that  proof  of  ownership  does  not 
make  a  prima  facie  case  of  liability,  for  the 
reason  that  the  question  Is  not  discussed  or 
even  noticed  In  the  opinion.' 

[2]  However,  the  prima  facie  case  whldx 
is  made  out  from  the  admission  of  owner- 
ship is,  in  the  Instant  case,  supplemented  by 
other  evidence.  While  the  evidence  was  cir- 
cumstantial, nevertheless  there  was  evidence 
from  which  the  Jury  could  conclude  that  the 
automobile  was  bdng  driven  by  agents  of 
the  defendant  acting  within  their  authority. 
A  complete  statement  of  all  the  evidence 
would  not  serve  any  good  purpose.  It  U 
suffident  to  say  that  we  have  carefully  ex- 
amined the  entire  transcript  of  the  testi- 
mony and  find  that  there  are  many  facts 
which,  when  construed  together  and  with 
relation  to  each  other,  form  a  chain  of  cir- 
cumstances tending  to  show  that  the  persons 
were  driving  the  car  in  behalf  of  defendant 
and  within  the  scope  of  their  authority.  The 
court  told  the  Jury  in  the  plainest  language 
that  the  plaintiff  could  not  recover  unless  he 
proved  that  the  automobile  was  being  driv- 
en with  the  consent  and  knowledge  of  the 
defendant  and  by  his  agent  or  agents  acting 
within  the  scope  of  their  employment  The 
verdict  is  irrefutable  evidence  that  the  Jury 
found  that  the  car  was  being  driven  by 
agents  of  the  defendant  while  acting  within 
the  scope  of  their  authority.  It  is  not  for  . 
us  to  say  whether  we  think  the  evidence 
preponderates  for  or  against  the  defendant. 
The  decision  of  that  question  was  for  the 
Jury,  and  by  thdr  verdict  they  have  dedded 
the  question  against  the  defendant.  We  can- 
not affirmatively  say  that  there  was  no  evi- 
dence to  support  the  verdict,  and  the  ver- 
dict of  the  Jury  is  therefore  a  finality.  Sul- 
livan V.  Wakefield,  65  Or.  528,  535,  133  Pac 
641;  Kahn  v.  Home  TeL  &  TeL  Qo.,  78  Or. 
808,  152  Pac.  240. 

The  Judgment  is  afilrmed, 

McBRIDE,  a  J.,  and  BBNSON  and  Mo> 
OAMANT,  JJ^  ooncnr. 
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■.  CUDHENS  HOBST  CO.  ▼.  NBW  BliUO 
POINT  MINING  CO.  et  aL 

DUBST  Y.  same:  (two  casea). 

(Sac.  2466-2467.) 

(Sapreme  Court  of  CJalifornia.    Feb.  27,  1918. 
On  Rehearing,  March  29,  1918.) 

1.  Watees  and  Wateh  Courses  «=3l30— Ap- 

PKOPBIATION— "FOREIGW    WaTBBB."     . 

Wliere  plaintiffs  had  always  uaed  the  natu- 
ral water  ol  a  atreom,  hut  the  stream  had  been 


augmented  by  foreign  waters  deposited  in  it 
by  a  city,  such  foreign  waters  constituted  aban- 
doned  personalty,   and   defendants,  who   could 


first  take  them  from  the  stream,  had  the  right 
to  their  use,  since  plaintiffs  could  recover,  if  at 
all,  only  on  the  strength  of  their  own  title,  and 
not  on  the  weakness  of  defendant's,  and  fts 
plaintiffa  could  not  prevent  the  remoTal  of  such 
foreign  waters  by  those  responsible  for  their 
I»eaence  in  the  stream,  they  could  acqaite  Ao 
title  to  the  waters  by  adverse  possession. 

2.  Watbbs  ahd  Watkb  Cottbses  «=»42,  142— 
Afpbopbiation— Abtiticiai,  Watxss. 

A  riparian  owner  has  a  right  to  the  usufruct 
of  the  natural  water  of  the  stream,  but  an  ap- 
propriator  of  the  waters  artificially  added  is  a 
taker  of  the  cort)us  of  that  which  exists  in  the 
stream  only  by  virtue  of  its  abandonment. 

3.  Watebs  ani>  Wateb  Co-dbses  «=9lS2(ll) — 

RiOHTS    OP   RiFABIAN    OWREBS— JtlDOlCENTS 

— StimoiBi^oT. 
A  judgment  finding  that  a  riparian  owner 
was  entitled  to  all  the  natural  flow  of  1,191 
inehcs,  and  that  defendants  were  entitled  to  the 
foreign  water  varying  from  500  to  1,400  Inches 
in  the  course  of  the  year,  was  sufficiently  defi- 
nite. 

4.  Afpeai.  AND  Ebbob  «s>907  (1)— Scopx  of 
Review— Pbesumptions. 

Under  the  rule  favoring  the  sustaining  rath- 
er than  the  reversal  of  Judgments,  the  court,  in 
the  absence  of  the  evidence,  must  assume  that 
the  evidence  justifies  the  fiudinga,  and  that  the 
judgment  is  in  accordance  with  equity. 

6.  Watebs  ahd  Wateb  Coubseb  «=alS2(4)  — 
Rights  of  Ripabian  Owneb  —  Jubisdio- 

TIOK. 
Where  plaintifF  sought  to  quiet  its  right  to 
the  natural  flow  of  a  nver  at  its  lands  in  one 
county,  the  mere  fact  that  a  tributary  creek  had 
a  separate  name,  and  extended  through  another 
county,  did  not  make  it  less  a  part  of  the  river, 
ma  that  the  court  of  the  county  wherein  plain- 
tiff's land  la^  had  jurisdiction  under  Const,  art. 
6,  S  5,  requiring  actions  as  to  real  property  to 
be  brought  within  county  where  the  property  is 
situated. 

In  Bank.  Appeal  from  Superior  Goart, 
Tuba  County;    Eugene  F.  MoDaniel,  Judge. 

Three  suits  by  the  E.  Clemens  Horat  Com- 
pany, Balpb  H.  Durst  and  Rose  Frances 
Durst,  as  executrix,  respectively,  against  the 
New  Blue  Point  Mining  Company  and  othera. 
From  tbose  parts  of  the  Judgments  adverse 
to  them,  tbe  plaintiff  la  eacb  case  appealai 
AfHrmed. 

On  petition  for  rehearing,  petition  denied. 

W.  H.  Carlta,  of  Marysville,  and  Samuel 
C  Wlel,  of  San  Francisco,  for  appellants. 
BMi  Scblesin^er,  James  F.  Sheehan,  C.  J. 
Heggerty,  and  Knight  8c  Heggerty,  all  of 


San  Frandsca  V.  T.  Nllon,  of  Nevada  Olty, 
Byron  Coleman,  of  Los  Angeles,  and  Joba 
Mnlroy,  of  Grass  Valley,  for  respondents. 

MELVIN,  J.  Plaintiffs  appeal  from  parts 
of  Judgments  identical  in  three  cases  InvolT- 
Ing  tbe  flow  of  Bear  river  and  its  tributary 
Wolf  creek  to  the  lands  of  plaintiffs  in  Yuba 
and  Placer  counties.  Tbe  tbree  appeals  are 
by  stipulation  to  be  governed  by  tbe  decision 
based  upon  the  transcript  In  tbe  case  entitled 
"E.  cnemens  Horst  Company  r.  New  Blue 
Point   Mining    Oxapeny." 

B.  Clemens  Horst  Company  (hereinafter 
to  be  known  as  "plaintiff'  or  "appellant") 
has  owned  for  more  than  a  quarter  of  a 
century  land  riparian  to  Bear  river,  nie 
water  flowing  to  said  land  Comes  partly  from 
a  tributary  of  Bear  river  known  as  Wolf 
creek,  which  has  its  confluence  with  tbe  riv- 
er above  plaintiff's  land.  Upon  Wolf  creek 
tbe  predecessors  of  defendants  maintained 
a  dam.  This  dam  was  comi^Ieted  In  1862,  and 
was  constructed  at  large  cost,  and  has  been 
maintained  by  defendants  or  their  predeces- 
sors in  interest  ever  since.  Beading  at  this 
dam  was  a  dltcb  sometimes  known  as  tbe 
"CampbeU  Dltcb."  It  was  28  miles  long. 
Two  miles  from  Its  head  this  ditch  crossed 
a  tributary  of  Wolf  creek  known  as  Frencb 
ravine,  and  no  water  carried  beyond  EYench 
ravine  In  said  dltcb  ever  did,  now  does,  or  can 
return  to  Wolf  creek  or  Bear  river  above  the 
land  of  plaintiff. 

Beginning  In  1862,  2,000"  Inches  of  water 
was  carried  by  said  ditch  In  the  winter  time 
each  year  and  not  returned  to  either  tbe 
creek  or  the  river,  being  used  in  gravel  mines 
at  Smartsvllle.  A  small  quantity  has  been 
and  still  is  distributed  In  such  manner  that 
a  portion  of  It  has  been  returned  to  the 
stream  above  tbe  land  of  plaintiff,  but  as 
there  Is  no  controversy  over  this  water,  it 
will  not  be  considered  In  this  opinion.  Win- 
ter dlversims  through  the  dltcb  continued 
until  1883,  when  tbe  mining  at  SmartsvlUe 
outside  of  tbe  watershed  of  Bear  river  and 
Wolf  creek  was  stopped  by  Injunction.  Be- 
tween 1883  and  1910  no  water  In  winter  was 
carried  by  tbe  ditch  outside  of  tbe  said  wa- 
tershed. 

In  tbe  Irrigation  season,  bowever-,  from 
1862  to  1901,  water  for  Irrigating  purposes 
was  distributed  along  tbe  course  of  tbe  ditch 
In  amounts  varying  from  100  to  800  inches  of 
water,  none  of  which  was  returned  at  or 
above  plaintiff's  lands.  All  the  other  water 
diverted  by  the  ditch  was  released  b^ore 
reaching  French  ravine.  In  1901  tbe  flume 
crossing  French  ravine  broke  down,  and 
from  that  year  until  1910  no  water  was  con- 
ducted beyond  that  place.  At  all  limes  be- 
tween 1901  and  1910  all  water  taken  from 
Wolf  creek  by  the  dam  and  ditch  was  re- 
turned to  the  stream  above  plaintiff's  lands 
and  flowed  on  plalntifTs  lands,  where  it 
was  used  by  plaintiff. 


e=3For  other  cases  see  same  topic  and  KBT-NUUBBK  In  all  Kej-Numbered  Digests  and  Indexes 
■     171P.-27 
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•  Upon  this  history  of  the  nse  of  the  water 
It  was  held  that  defendants,  between  the 
years  1901  and  1910,  had  forfeited  all  right 
to  take  any  of  the  natural  flow  of  Wolf  creek 
to  any  place  outside  of  the  watershed  of  that 
stream  or  that  of  Bear  river,  and  had  never 
recovered  said  right  either  by  prescription 
or  otherwise.  In  regard  to  all  of  the  natural 
flow  of  these  streams,  plaintiff  as  a  riparian 
owner  was  found  to  have  rights  prior  and 
superior  to  any  which  defendants  might  as- 
sert In  1909  defendants  reopened  Campbell 
ditch,  rebuilt  the  flume  across  French  ravine, 
and  began  to  distribute  at  places  beyond 
Blench  ravine  and  outside  of  the  watershed 
of  Wolf  creek  and  that  of  Bear  river  water 
varying  in  amount  from  600  to  2,500  Incibes. 

It  was  found  by  the  court  that  Wolf  creek 
reoetves,  and  for  more  than  half  a  century 
has  received.  In  addition  to  Its  natural  flow, 
water  coming  from  sources  without  Its  water- 
shed and  known  as  "foreign  water."  This 
"foreign  water"  is  made  up  of  sewage  from 
the  city  of  Grass  Valley  and  water  discharg- 
ed from  mines  and  mills,  the  city,  mines,  and 
mlUs  receiving  their  supply  from  a  canal 
wliich  leads  from  Tuba  river.  The  canal  is 
owned  by  persons  not  in  privity  with  these 
litigants,  or  any  of  them,  and  not  parties  to 
this  controversy.  All  of  the  discharges  of 
"foreign  water"  enter  Wolf  creek  above  the 
Campbell  dam  and  commingle  with  the  oth- 
er waters  of  said  stream.  Said  "foreign  wa- 
ter" is  never  less  than  500  inches  nor  more 
than  1,400  inches.  The  natural  flow  of  Wolf 
creek  at  the  lowest  stage  Is  found  to  be  al> 
ways  at  least  1,191  inches.  It  was  further 
found  by  the  court  that  plaintiff  has  a  para- 
mount right  to  the  natural  flow  to  its  lands 
of  the  water  in  Wolf  creek  and  Bear  river, 
but  that  defendants  have  a  right  superior  to 
plaintiff  to  all  of  the  "foreign  water"  at  all 
times  for  use  at  any  place  within  or  without 
the  watershed  of  Wolf  creek  or  Bear  river. 

The  essential  conclusions  of  law  were  that 
plaintiff  is  entitled  to  all  of  the  natural  flow 
to  its  lands;  that  defendants,  as  against 
plaintiff,  liave  a  right  to  use  the  "foreign  wa- 
ter" not  exceeding  1,400  Inches;  and  that 
plaintiff  may  have  an  injunction  restrain- 
ing defendants  from  diverting  any  save  the 
"foreign  water"  from  Wolf  creek.  By  the 
judgment  which  follows  the  conclusicms  of 
law,  the  title  of  plaintiff  to  the  natural  flow 
is  quieted. 

The  principal  question  Involved  in  this  ap- 
peal is  the  following:  Where  the  flow  of  a 
natural  stream  is  augmented  by  artificial 
means,  that  is  by  waters  which,  without  the 
Intervention  of  human  agency  would  never 
reach  the  stream,  does  this  artificial  fiow  in- 
ure to  the  benefit  of  riparian  owners,  or  is  it 
merely  in  the  nature  of  abandoned  personal- 
ty which  may  be  appropriated  by  the  first 
person  who  can  take  it  from  the  stream? 

Appellant  agrees  with  respondents  that 
the  "foreign  water"  is  an  increment  of  Wolf 
creek  abandoned  by  those  who  produce  it. 
Willie  the  right  ot  the  producers  at  any  time 


to  forsake  the  practice  of  putting  water  into 
Wolf  creek  is  conceded,  the  right  of  respond- 
ents, in  the  absence  of  any  privity  with  said 
producers,  to  appropriate  this  surplus  flow 
is  denied.  Appellant  calls  the  court's  atten- 
tion to  the  case  of  Arkwrlght  v.  Gell,  6  Mee- 
son  and  Welsby,  203-226.  In  that  case  ifiine 
owners  had  drained  their  workings  by  a  tun- 
nel from  which  water  was -discharged  in  sudi 
a  way  that  It  flowed  to  plaintiffs  and  was 
used  by  them  to  operate  mills.  For  the  pur- 
pose of  securing  better  drainage  the  owners 
of  the  mine  dug  a  deeper  tunnel  which  caused 
the  other  to  run  dry.  In  this  they  were  up- 
held on  the  ground  that  those  creating  the 
supply  may  discontinue  it.  In  principle  that 
case  seems  to  flt  the  one  point  upon  which 
appellant  and  respondents  agree,  namely,  the 
right  of  the  producer  of  the  artificial  flow  to 
cease  furnishing  it,  but  appellant  lays  great 
stress  upon  the  comment  on  the  case  in 
Washburn  on  Easements  at  page  420  (4th 
Ed.),  which  is  as  follows : 

"It  will  be  remarked,  as  an  important  circum- 
stance in  this  case,  that  the  one  who  dug  the 
second  sough  and  caused  the  diversion  was  in- 
terested in  the  mines  thereby  to  be  drained. 
Had  it  been  otherwise,  had  he  been  a  stranger, 
or  merely  the  owner  of  the  land  lying  between 
the  oatlet  of  the  first  souzh  and  the  place  where 
the  water  entered  into  the  natural  stream,  he 
would  have  bad  no  right  to  divert  the  current  is- 
sping  from  the  mine,  so  as  to  deprive  the  plain- 
tiff of  the  use  of  the  water  flowing  in  the  same, 
after  having  enjoyed  it  so  long." 

It  is  contended  that  as  among  all  the  rest 
of  the  world  except  the  producer,  the  min- 
gled stream  of  natural  and  artlfldaily  intro- 
duced water  follows  the  usual  law  of  water 
courses,  and  that  it  Is  immaterial  as  between 
two  claimants  how  the  water  got  Into  the 
bed  of  the  stream.  In  this  behalf  a  number 
of  authorities  are  cited,  including  Wood  v. 
Waud,  3  Exch.  748,  Druley  v.  Adam,  102  111. 
177,  Eddy  v.  Simpson,  3  Cal.  249,  58  Am. 
Dec.  408,  Schulz  v.  Sweeny,  19  Nev.  359,  11 
Pac.  253,  3  Am.  St.  Rep.  888,  and  Hollett  ▼. 
Davis,  54  Wash.  326,  103  Pac.  423.  In  the 
case  last  cited  it  was  held  that  the  owner 
of  a  spring  who  diverts  its  waters  into  an 
artifldal  channel  may  not,  after  the  lapse 
of  the  period  of  the  statute  of  limitations, 
return  the  waters  to  their  natural  channel 
to  the  injury  of  a  lower  riparian  owner  on 
the  water  course  through  which  the  water 
has  long  been  discharged.  The  case  was  de- 
cided upon  the  doctrine  of  estoppel,  and  has 
little  value  here.  The  other  cases  were  de- 
termined upon  authority  of  decisions  under 
the  common  law.  Eddy  v.  Simpson,  the  Cal- 
Ifomian  authority  cited  was  to  the  effect 
that  producers  of  water  who  had  abandoned 
It  could  not  retake  It  from  the  stream  into 
wnicii  It  had  been  discharged  if  by  so  doln^ 
they  prevented  its  application  to  the  landa 
of  lower  riparian  owners  who  had  been  mak- 
ing beneficial  use  of  It;  but  in  Hoffman  ▼. 
Stone,  7  Cal.  46,  this  doctrine  was  modified 
and  a  ruling  made,  which  has  been  consist- 
ently followed  ever  since,  that  an  appropii- 
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ator  may  use  a  natural  water  course  as  a 
part  of  the  process  of  conducting  the  ap- 
propriated Sold  to  a  place  o<  storage.  In 
tbat  case  it  was  held  tbat  only  the  natural 
water  in  the  stream  belonged  to  the  first  ap- 
proptiator,  and  that  the  artificial  water 
might  be  retaken  by  those  who  had  dis- 
charged it  into  the  water  course.  And  in 
the  leading  case  of  Katz  v.  Walkinshaw,  141 
CaL  116-135,  70  Pac.  663,  74  Pac.  766,  64  L. 
B.  A.  236,  99  Am.  St  Rep.  35,  Eddy  t.  fiimp- 
aon  was  dted  daring  the  discussion  of  the 
deviations  from  the  common  law  which  have 
been  brought  about  by  local  necessities  and 
the  physical  and  climatic  differences  between 
Etagland  and  California.  Very  early  in  the 
Iiistory  of  irrigation  in  California  this  coart. 
began  to  draw  distinctions  between  the  ri- 
parian rights  recognized  under  the  common 
law  and  th«  law  of  appropriation  which  was 
called  a  law  of  necessity,  following  custom 
rather  than  fixed  conditions.  In  Miller  r. 
"Wheeler,  64  Wash.  429,  108  Pac.  641,  28  U 
R.  A.  (N.  S.)  1065,  this  difference  is  discnssed 
and  many  cases  are  listed,  the  court  citing 
with  special  approval  and  quoting  from 
Butte  Canal  ft  Ditch  Oo.  ▼.  Vaughn,  11  Cal. 
143,  70  Am.  Dec.  769,  wherein  the  right  of 
the  original  approprlator  of  water  again  to 
take  it  after  Its  discharge  into  an  alien  wa- 
ter coarse — a  right  denied  in  the  case  of  Ed- 
dy ▼.  Simpson — is  again  declared.  It  is  un- 
necessary, however,  to  prolong  the  discussion 
of  this  phase  of  Qie  case  because  appellant 
admits  that,  under  the  authorities,  the  peo- 
ple who  put  the  water  brought  from  sources 
ontslde  of  the  watershed  Into  Wolf  creek 
might  at  their  pleasure  discontinue  such  in- 
crement, leaving  appellant  without  remedy. 

[1]  If,  then,  the  appellant  can  obtain  no 
easement  or  right  by  adverse  possession  or 
user  against  the  people  at  Grass  Valley  who 
add  to  the  corpus  of  the  stream,  how,  ask 
respondents,  can  plaintiff  maintain  the  pres- 
ent action  without  first  establishing  a  right 
to  the  use  of  this'  water?  We  can  find  no 
satisfactory  answer  to  this  question  that  will 
fit  with  appellant's  contentions.  Respond- 
ents invoke  the  rule  of  property  that  plain- 
tiff must  rely  upon  the  strength  of  its  own 
title,  and  not  upon  the  weakness  of  that  of 
Its  adversaries— citing  Little  Sespe  Consoli- 
dated OU  Co.  T.  Badgalupl,  167  Cal.  381,  139 
Pae  802.  .  We  can  see  no  escape  from  the 
logic  of  the  rule  so  invoked  and  its  applica* 
tion  to  the  conditions  here  presented  for  our 
cwisideratlon. 

[21  A  riparian  owner  has  a  right  to  the 
osufi-act  or  the  natural  water  of  the  stream, 
bat  an  approprlator  of  the  waters  artificial- 
ly added  is  a  taker  of  the  corpus  of  tliat 
"wbicb  exists  in  the  stream  only  by  virtne  of 
its  abandonment  So  Jealous  have  the  courts 
of  this  state  been  for  economy  In  the  use  of 
water  and  the  fair  apportionment  of  the 
precious  flald  for  beneficial  parposes  that 
they  have  refused  to  restrain  the  diversion 


of  water  by  a  nonrtparlan  approprlator,  at 
the  suit  of  a  lower  riparian  owner,  when 
the  amount  diverted  would  not  be  used  by 
the  latter,  but  would  greatly  benefit  the  per* 
son  diverting  it.  San  Joaquin  &  Kings  Rir> 
er  Canal  ft  Irrigation  Co.  v.  Fresno  £lame 
ft  Irrigation  CO.,  168  Cal.  626,  112  Pac.  182, 
85  L.  R.  A.  (N.  6.)  832;  Modoc  Land  ft  Uve 
Stock  Co.  ▼.  Booth,  102  Cal.  151,  36  Pac. 
431;  Fifleld  v.  Spring  Valley  Water  Works, 
130  Cal. '662,  62  Pac.  1054. 

In  Gallatin  v.  Coming  Irrigation  Co.,  163 
Cal.  406,  126  Pac.  864,  Ann.  Cas.  1914A,  74, 
the  court  was  discussing  a  situation  in  which 
defendant  proposed  to  divert  for  purposes  of 
irrigation  on  nonriparian  lands  surplus  wa- 
ter carried  in  a  stream  daring  periods  of 
unusual  flood.  Injunction  against  defend- 
ants was  refused  when  demanded  by  plain- 
tiffs, who  were  lower  riparian  proprietors, 
on  the  ground  that'  the  taking  of  the  flood 
waters  wrought  no  present  damage  to  said 
plaintiffs.  After  a  review  of  the  decisions 
applicable  to  the  problem  before  the  court 
the  following  language  was  used  in  the  ded* 
sion: 

'TThese  decisions  in  effect  Mtablish  the  just 
rule  that  flood  waters  which  are  of  no  substan- 
tial benefit  to  the  riparian  owner  or  to  bis  land, 
and  are  not  used  by  him,  may  be  taken  at  will, 
by  any  person  who  can  lawfully  gain  acceu  to 
the  stream,  and  conducted  to  lands  not  riparian, 
and  even  beyond  the  watershed,  without  the 
consent  of  the  riparian  owner  and  without  com- 

gensation  to  him.  They  are  not  a  jiart  of  the 
ow  of  the  stream  which  constitutes  'narcd' 
of  his  land,  within  the  meaning  of  the  law  of 
riparian  rights," 

In  Cohen  v.  La  Canada  Land  ft  Water  Co„ 
161  Cal.  680,  91  Pac.  684,  11  L.  R.  A.  (N.  S.) 
752,  the  plaintiff  sought  to  restrain  defend- 
ants from  diverting  and  carrying  away  cer- 
tain waters  developed  by  tunnels  on  lands 
from  which  plaintiff  had  conducted  the  flow 
of  certain  springs.  It  was  found  that  the 
developed  waters  were  not  such  as  would  un- 
der natural  conditions  find  their  way  to 
the  springs,  and  that,  except  for  the  tunnels 
the  supply  thereby,  made  available  would 
have  gone  by  percolation  outside  of  the  wa- 
tershed of  the  stream  on  which  plaintiff's 
land  was  located.  Among  other  things  the 
court  said: 

"Under  these  drerimstances,  as  the  waters  de- 
veloped by  the  tunnels  were  not  waters  which 
would  have  trended  towards  or  supported  or  at- 
feoted  any  stream  flowing  by  the  land  of  ap- 
pellant nor  any  springs  in  or  to  the  waters  of 
which  she  had  any  claim  or  interest,  she  was 
not  injured  as  an  adjoining  proprietor  or  as  aa 
approprlator,  and  hence  could  not  complain  or 
insist  upon  the  application  of  the  rale  announc- 
ed in  the  cases  cited  to  prevent  the  respondents 
from  taking  such  developed  waters  to  any  lands 
to  which  they  might  see  fit  to  conduct  them. 
For  authority  sustaining  this  proposition,  we 
cite  Hanson  v.  McCue,  42  Cal.  306  [10  Am. 
Rep.  2991,  Gould  v.  Eaton,  111  Cal.  639  [52 
Am.  St  Rep.  201,  44  Pac.  319],  and  Montecitq, 
etc.,  Co.  T.  Sanu  Barbara,  144  Cal.  585  [77 
Pac.  11131." 

So  in  the  present  case  it  may  be  said  that 
as  the  Burplns  waters  would  not  in  the  oouraa 
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Of  nature  reacb  appellanf  a  land,  that  corpo- 
ration may  not  complain  of  being  deprived 
thereof  either  by  the  prodncera  of  the  ex- 
cess, by  their  askgnees,  or  by  a  stranger  to 
their  title  who  appropriated  the  abandon- 
ed  exoeas  for  proper  purposes. 

Respondents  dte  Dannenbrlnk  t.  Burger, 
28  Cal.  App.  587,  188  Pac.  751,  as  supporting 
their  contention  that  where  water  has  been 
conducted  Into  a  stream  other  than  that 
from  which  It  was  taken  and  has  been  aban- 
doned, the  rights  therein  are  in  the  nature 
of  those  which  one  may  enjoy  In  personalty ; 
the  appropriator  being  entitled  to  the  cor- 
pus thereof  rather  than  the  usufruct.  The 
discussion  in  the  opinion  In  that  case  sup- 
ports the  contention  of  respondents,  for  the 
following  language  is  there  used: 

"^t  la  well  settled  that  where  water  escaping 
or  leaking  from  an  artificial  water  coarse  goes 
to  waste  by  flowing  promiscuously  over  other 
lands  or  mids  its  way  to  some  other  stream 
than  the  one  from  which  it  is  diverted  into  such 
artificial  water  course,  a  person  appropriating 
such  water  thus  merely  takes  the  corpus  and 
not  the  usufruct  therein.  In  such  cage,  having 
the  usufructuary  right  in  such  water,  the  own- 
er of  such  ditch  or  artificial  water  course  is  at 
liberty  at  any  time  to  change  or  alter  it  with- 
out invading  any  vested  right  of  the  appropria- 
tor, even  though  the  effect  of  such  change  or  al- 
teration must  inevitably  result  in  depriving  the 
appropriator  of  the  water  escaping  from  such 
water  course  and  which  he  has  appropriated  and 
nsed,  perhaps  for  a  long  period  of  time.  As 
is  said  in  Hanson  v.  McGue,  42  Oal.  303  [10 
Am.  Rep.  298],  and  approved  in  Katz  v,  Walk- 
inshaw,  141  CaL  110  [99  Am.  St.  Rep.  35,  64 
Ii.  R.  A.  236,  70  Pac.  663,  74  Pac.  766],  the 
owner  of  an  artificial  water  course  is  not  bound 
to  maintain  the  artificial  stream  for  the  benefit 
of  those  who  have  appropriated  waters  escaping 
therefrom.  •  •  •  In  other  words,  the  appro- 
priator merely  secures  the  corpus  of  the  water 
thus  escaping  as  personalty,  but  does  not  there- 
by secure  or  acquire  the  right  to  the  continuous 
flow  of  such  water." 

We  are  convinced  that  plaintiff  and  re- 
spondents were  upon  an  equal  footing  with 
reference  to  the  surplus  water,  and  that  the 
ones  who  first  secured  it  may  not  be  deprived 
of  the  ri^t  to  the  use  of  It,  even  outside  of 
the  watershed  of  Wolf  creek  by  the  person  or 
corporation  claiming  as  a  lower  riparian  pro- 
prietor on  Bear  river.  This  disposes  of  the 
principal  question  involved  herein,  and  our 
determination  of  this  matter  Is  not  altered 
by  the  opinion  in  Schwann  v.  Cotton,  [1916] 
2  Chancery,  459,  dealing  with  a  controversy 
between  riparian  proprietors  In  a  Jurisdic- 
tion In  which  our  law  of  appropriation  of 
waters  has  no  application.  The  case  of 
Davis  y.  Gate,  32  Cal.  26,  91  Am.  Dec.  654,  al- 
so cited  in  this  behalf.  Is  of  little  value  to  us 
here  because  the  points  decided  were  so  dif- 
ferent from  those  involved  in  this  controver- 
sy. That  was  a  suit  between  appropriators, 
each  claiming  a  priority,  not  a  controversy 
based  upon  riparian  rights  of  either  party. 

[3,  4]  Appellant  attacks  the  jujigment  upon 
the  ground  that  it  is  not  deuulte.  That  the 
amount  of  "foreign  water"  varies  greatly  at 
different  periods  during  the  year  Is  found. 
Its  maximum  (1,400.  inches)  and  its  odnimum 


(500  Inches)  are  fixed  by  the  findings,  but  it 
is  argued  that  as  the  amount  of  the  flow  of 
the  added  water  is  never  constant,  and  never 
win  be,  it  Is  impossible  to  tell  when  respond- 
ents are  going  beyond  the  appropriation  of 
the  added  water  and  taking  from  the  natural 
flow.  The  effect  of  the  judgment  says  ap- 
pellant is  to  restrict  It  over  the  whole  year 
to  the  minimum  flow  of  natural  water  found 
to  be  In  the  stream  at  the  end  of  the  season. 
It  is  argued  that  the  judgment  la  Just  as  un- 
certain as  that  found  erroneous  for  uncer- 
tainty In  Watson  t.  Lawson,  166  Cal.  232^243, 
135  Pac.  961.  An  ezamlnati<»  of  the  said 
judgment  shows,  however,  that  It  is  much 
more  specific  than  the  one  described  in  the 
cited  case.  In  that  case  deftedants  had  been 
found  by  the  superior  court  to  be  entitled  to 
"snfll(4ent  water  for  the  proper  irrigation  of 
BO  much  of  their  several  lands  as,  they  have 
heretofore  irrigated  with  such  water."  As 
there  was  nothing  to  show  the  number  of 
acres  previously  irrigated,  nor  the  amount 
of  water  such  irrigation  would  require  the 
judgment  was  of  course  hopelessly  indefinite. 
In  the  case  at  bar  defendants  are  adjudged 
to  be  entitled  to  all  of  the  "foreign  water" 
not  exceeding  1,400  inches,  and  are  enjoined 
from  taking  more  than  that  quantity.  Con- 
versely stated,  the  court  forbade  defendants 
to  take  more  than  would  leave  in  the  stream 
1,191  inches  of  the  water  from  Wolf  creek 
which  had  been  judicially  determined  to  be 
the  minimum  quantity  of  natural  water  flow- 
ing at  the  Intake  of  their  ditch.  Under  the 
rule  which  favors  the  sustaining  rather  than 
the  reversal  of  judgments  we  must  assume 
that  the  evidence  (which  Is  not  set  forth  in 
this  record)  Justifies  the  findings,  and  that 
said  Judgment  is  in  accordance  with  fairness 
and  equity. 

[S]  Certain  of  the  respondents  question  the 
Jurisdiction  of  the  court  to  try  this  case  and 
contend  that  they  should  have  been  awarded 
a  judgment  of  dismissal  under  section  S  of 
article  6,  of  the  Constitution  of  California. 
This,  they  say.  Is  an  action  to  quiet  title  to 
the  waters  of  Bear  river  and  its  tributaries, 
including  Wolf  creek,  and  as  the  latter 
stream  Is  entirely  within  the  county  of  Neva- 
da, they  assert  that  the  superior  court  in  and 
for  the  said  county  alone  had  jurisdiction  to 
entertain  such  a  suit.  The  court  fbund  that 
plalntlfTs  right  sought  to  be  quieted  was  "a 
part  and  parcel  of  its  Yuba  county  lands." 
The  action  was  properly  commenced  and  tried 
in  Yuba  county.  Miller  &  Lux  v.  Madera 
Canal  &  Irrigation  Co.,  155  Ol.  59-T3,  90 
Pac.  502,  22  L.  R.  A.  (N.  S.)  391;  Lux 
V.  Haggln,  69  Cal.  255-391,  4  Pac.  919,  10  Pac 
674.  Plaintiff  was  seeking  to  quiet  Its  right 
to  the  natural  flow  of  Bear  river  at  its  lands 
in  Yuba  county.  The  mere  fact  that  Wolf 
creek  has  a  separatee  name  and  extends 
through  another  county  does  not  make  It  less 
a  part  of  Bear  river.  Porters  Bar  Dredging 
Co.  V.  Beaadry.  15  CU.  App.  751-76B,  116  Pac. 
061. 
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It  foIIoWB  fbat  respoo&eatM  were  not  en- 
titled to  a  Judgment  of  dismissal. 

The  parts  oC  the  Judgments  from  whldi  ap- 
Iwals  are  takte  are  affirmed. 

We  concur:  ANQEIHiOTn,  O.  J.; 
BHAW,  J.;  VICTOR  E.  SHAW,  Judge  pro 
tem.;    SLOSS,  X;   WILBUB,  J. 

On  Rehearing. 

FBR  CURIAM.  The  petition  for  rehearing 
la  denied.  The  court  does  not  construe  the 
opinion  herein  as  deciding  the  question  as  to 
what  rights  may  be  acquired  In  so-called  "for- 
eign waters,"  as  between  approprlators,  or 
by  prescription.  The  record  In  these  Cases 
presents  a  controversy  between  the  plaintiffs 
claiming  the  waters  In  question  solely  by  vir- 
tue of  their  lower  riparian  ownership  of  the 
banks  of  Bear  river,  of  which  Wolf  creek  is 
a  tributary,  and  the  defendants  claiming  the 
right  to  divert  the  foreign  waters  of  Wolf 
creek  by  virtue  of  their  appropriation  and 
application  of  the  same  to  beneficial  uses. 


ancu.  ton 

HdLIAND  T.  EELLT.    (B.  T.  7672.) 

(Supreme  Court  of  California.    Dee.  27,  1917. 

On  Rehearing  In  Bank,  March  18,  1918.) 

1.  Descsnt  and  DiSTBiBDTtOH  «=974— Stat- 

UTXS. 

On  death  of  a  wife.  Intestate,  all  of  her  es- 
tate, real  and  personal,  vested  In  her  heirs,  un- 
der Civ.  Code,  i$  1383,  1384,  1886,  1402,  but 
without  right  of  immediate  enjoyment,  the 
Tights  and  duties  of  the  adminiatrator  interven- 
ing. 

2.  Descent  and  Dmtbibtjtior   «=»89— Col- 
I.ECTI0N  oy  Debts— Tnn  to  Pebsonamt. 

Generally  speaking,  in  the  absence  of  some 
default  or  fraud  or  refusal  on  the  part  of  the 
adminiatrator  to  collect  the  property  of  the  es- 
tate, the  heir  may  not  bring  action  In  his  in- 
dividual capacity  to  collect  debto  doe  the  estate 
or  to  preserve  title  to  the  personalty. 

On  Rehearing. 

8.  Descent  and   DiBTBiBtrnoN   «=>91(S)  — 
GoLLBonoN  or  Ebtatb  by  Heir— Pleadxro 

BFXCXAL    ClBCUltSTANCKS. 

In  order  to  maintain  an  action  for  the  re- 
covery of  or  affectinK  the  personal  estate  of  his 
decedent,  an  heir  in  his  complaint  must  set  forth 
the  special  circumstances  which  constitute  as  to 
him  am  exception  to  the  general  rule  that  the 
qualified  personal  representative  of  deceased 
alone  may  sue^ 

4.  Ezxcutobb  ard  Administkatobs  «=>57  — 
Suit  to  Set  Aside  Fbaudulbnt  Tbansvkb 

BT  ImXSTATB. 

An  administrator  cannot  sue  to  set  aside  a 
fraudulent  transfer  made  by  his  intestate  unless 
there  is  a  deficiency  of  assets  wherewith  to  pay 
existing  creditors. 

0.   SXEOUTOBS  AND   ADMINISTBATOBS  $=»49  — 
MOHBT      PbOCVBKD      VBOtC      OBCJEDENT      BT 

Fbattd— Action  bt  Administbatob. 
Where  decedent  in  her  lifetime  might  have 
■ued  to  recover  money  in  bank  which  she  was 
induced  to  part  with  by  fraud,  it  is  her  personal 
representauve's  duty  to  sue  for  the  recovery 
thereof  as  part  of  the  estate  to  which  he  is  en- 
tiUed. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Qeo.  A.  Sturtevant,  Judge. 


Action  by  Patrick  Holland  against  Julia 
McCarthy.  From  a  Judgment  for  defendant^ 
plaintiff  appeals;  William  A.  Kelly,  as  ex* 
ecutor  of  defendant's  estate,  being  substi- 
tuted on  her  death.     Judgment  affirmed. 

See,  also,  158  Pac  1045;  169  Pac.  1000. 

W.  B.  Cashman,  of  San  Frandsoo  (R.  M. 
F.  Soto,  of  San  Francisco,  of  counsel),  for 
appellant  William  A.  Kelly,  of  San  Fran- 
cisco, for  respondent. 

UEaJVlN,  J.  Plaintiff  appeals  from  a 
Judgment  entered  after  the  sustaining  of  de- 
fendant's demurrer  to  the  complaint  and  the 
failure  of  plaintiff  to  amend  his  pleading 
within  the  time  allowed  by  the  court.  Upon 
suggestion  of  the  death  of  Julia  McCarthy, 
the  executor  of  her  last  will  has  been  substi- 
tuted as  respondent. 

Patrick  Holland  sued  as  surviving  husband 
of  Mary  Anne  Holland,  deceased,  to  quiet  ti- 
tle to  a  fund  deiK>slted  by  said  Mary  Anne 
Holland  during  her  lifetime  In  the  bonk  of 
defendant,  the  Hlbemla  Savings  &  Loan  So- 
ciety. There  ate  four  counts  In  which  It  is 
elaborately  pleaded  that  prior  to  her  death 
Mrs.  HoUand,  by  an  instrument  in  writing, 
apparently  made  the  account  payable  to  her- 
self or  Julia  McCarthy  or  to  the  survivor ; 
that  thereafter  Julia  McCarthy  caused  tbe 
money  to  be  transferred  to  another  and  new 
account  In  the  names  of  "JuUa  McCarthy  or 
Mary  Anne  HoUand,  payable  to  either  or  the 
survivor";  and  that  all  of  the  original  sum 
still  remained  on  deposit  in  the  said  bank 
except  $500  drawn  by  JuUa  McCarthy  dur- 
ing the  life  of  Mrs.  Holland.  There  are  al- 
legations, which  we  need  not  set  forth  in 
fiUl,  to  tlie  effect  that  Julia  McCarthy  by 
fraud,  undue  influence,  and  by  plying  Mrs. 
Holland  with  liquor,  succeeded  In  wrongful- 
ly securing  the  fund  in  question,  at  a  time 
when  Mrs.  Holland  was  Incompetent  law- 
fully to  dispose  of  said  property. 

[1,2]  One  of  the  points  made  by  the  de- 
murrer to  the  complaint  was  that  plaintiff 
did  not  have  capacity  to  sue.  This  objection 
was,  In  our  opinion,  well  taken. 

While  conceding  that  In  California  there 
Is  no  authority  supporting  the  right  of  one 
taking  by  inheritance  as  plaintiff  herein  to 
sue  to  quiet  title  to  personal  property  of  bis 
decedent,  nevertheless  appellant  bases  his 
assertion  of  such  right  upon  the  propositions: 
(1)  That  upon  the  death  of  Mrs.  Holland,  In- 
testate, all  of  her  estate,  real  and  personal, 
vested  in  her  heirs  (dtlng  Civ.  Code,  S§  1383, 
1384,  1386,  1402;  Estate  of  Patterson,  155 
Cal.  626,  102  Pac.  941,  26  L.  R.  A.  [N.  S.] 
654,  132  Am.  St  Rep.  116,  18  Ann.  Cas.  625 ; 
Raulet  V.  Northwestern  National  Insurance 
Co.,  157  Cal.  213,  107  Pac.  292,  and  other 
authorities  to  the  same  effect);  (2)  that  In 
California  a  tenant  In  common  may  sue  alone 
without  Joining  his  cotenants  (citing  section 
384,  Code  Civ.  Proc;  Cassln  v.  Nicholson, 
154  cal.  497,  98  Pac  190,  and  other  authori- 
ties).   Wblle  his  premises  are  undoubtedlx 
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correct,  the  concl-osion  drawn  by  appellant  is 
erioneona  Indeed  one  of  the  sections  cited 
in  his  brief  (1384  of  the  Civil  Code)  provides 
that  the'  property  of  an  intestate  passes  to 
Ms  or  her  heirs  "subject  to  the  control  of  the 
probate  court"  Therefore,  In  the  absence  of 
special  equitable  reasons  (of  a  sort  which  are 
not  set  forth  in  this  complaint),  no  heir  as 
such  would  be  permitted  to  sue  directly  to 
quiet  title  to  property  belonging  to  the  es- 
tate of  his  Intestate.  While  title  to  the  prop- 
erty of  his  Intestate  vests  in  an  heir  upon  the 
death  of  such  intestate,  his  title  does  not 
carry  with  It  the  right  of  Immediate  enjoy- 
ment The  rights  and  duties  of  the  admin- 
istrator of  the  estate  Intervene  between  vest- 
ing of  title  and  right  to  possession.  Section 
1452,  Code  of  Civil  Procedure,  authorizing 
such  suits  by  heirs  or  devisees,  is  limited  to 
real  property.  Therefore,  generally  speak- 
ing and  in  the  absence  of  some  default  or 
some  fraud  or  a  refusal  on  the  part  of  the 
administrator  to  collect  the  property  of  the 
estate,  the  heir  may  not  in  his  individual  ca- 
pacity, bring  an  action  to  collect  debts  due 
the  estate  or  one  to  preserve  title  to  the  per- 
sonal property.  Robertson  v.  Burrell,  110 
Cal.  568,  42  Pac.  1086;  Bollinger  v.  Bol- 
Unger,  154  <3al.  695-707,  99  Pac.  196  r  Miller 
V.  Ash,  150  Cal.  544-656.  105  Pac.  600;  Bog^ 
ers  V.  Schlotterback,  167  CaL  35,  56,  138 
Pac.  728 ;  18  Cyc.  355. 

Our  conclusion  upon  this  branch  of  the 
case  removes 'the  necessity  of  deciding  whetli- 
er  or  not  plaintiff  is  estopped  to  prosecute 
this  action  by  the  decision  of  the  District 
Court  of  Appeal  In  McCarthy  v.  Holland,  30 
C!al.  App.  495,  158  Pac.  1045,  a  case  which 
we  refused  to  transfer  to  this  court  on  pe- 
tition to  that  end. 

The  judgment  is  affirmed. 

We  concur:  ANOEUiOTTI,  O.  J.;  HBN- 
SHAW,  J. 

On  Rehearing. 

VICTOR  E.  SHAW,  Judge  pro  tern.  De- 
fendant's demurrer  to  the  complaint  was  sus- 
tained, and  plaintiff  failing  to  answer  with- 
in the  time  allowed  therefor,  a  judgment 
was  entered  for  defendant  from  wlilch  plain- 
tiff appeals. 

The  complaint  Is  in  four  counts,  and,  in 
so  far  as  material  to  our  consideration  of 
the  case,  alleges:  Tliat  plaintiff  and  Mar- 
garet I.  McNamara  are  the-  sole  heirs  of 
Mary  Anne  Holland,  who  died  Intestate ;  that 
at  the  time  of  her  death  deceased  had  on 
deposit  in  the  Hibemla  Savings  &  Loan  So- 
ciety the  sum  of  $5,633.43,  which  was  her 
separate  property;  that  some  time  prior  to 
her  death,  by  reason  of  the  mental  incompe- 
tency of  the  deceased  and  the  wrongful  acts 
of  Julia  McCarthy  (for  whom  since  her  de- 
cease William  Kelly,  as  executor  of  her  es- 
tate, has  been  substituted  as  defendant),  the 
latter  secured  from  deceased  a  written  In- 
■trument  authorizing  a  transfer  of  said  de- 


posit from  the  name  and  account  of  Maiy 
Anne  Holland  to  a  new  account  in  the  names 
of  "Julia  McCarthy,  or  Mary  Anne  Holland, 
payable  to  either,  or  the  survivor" ;  that  tlie 
instrument  so  authorizing  such  transfer  was 
procured  by  undue  influence;  tliat  it  was 
never  signed  by  Mary  Anne  Holland,  nor  de- 
livered to  Julia  McCarthy,  who  wrongfully 
and  without  right  claims  title  to  the  deposit 
of  money.  The  prayer  of  the  complaint  is 
that  said  written  Instrument  authorizing  the 
transfer  of  the  account  be  declared  void; 
that  said  deposit  of  money  be  adjudged  to  be 
a  part  of  the  estate  of  the  decedent;  that 
the  Hibemla  Savings  ft  Loan  Society  holds 
said  money  in  trust  for  the  use  and  benefit  of 
the  estate  of  deceased  and  for  the  plaintiff; 
and  that  the  court  direct  that  payment  there- 
of be  made  to  plaintiff.  Among  other  grounds 
of  demurrer  sustained  by  a  general  order  was 
want  of  plaintiff's  capacity  to  maintain  the 
action  and  want  of  sufficient  facts  to  con- 
stitute a  cause  of  action. 

Assuming,  as  we  must  against  the  demur- 
rer, that  this  money  as  alleged  belonged  to 
deceased  at  the  time  of  her  death  and  that 
she  died  intestate,  leaving  plaintiff  and  Mar- 
garet I.  McNamara  as  her  sole  heirs,  they 
are,  as  provided  by  section- 1384  of  the  Civil 
Code,  entitled  to  It  "subject  to  the  control 
of  the  probate  court  and  to  the  possession 
of  any  administrator  appointed  by  that  court, 
for  the  purposes  of  administration."  To  like 
effect  is  section  1452  of  the  Ciode  of  Civil  Pro- 
cedure, which  declares  the  executor  or  ad- 
ministrator entitled  to  the  possession  of  all 
the  estate  of  a  decedent  until  the  estate  is 
settled  or  delivered  by  order  of  the  court  to 
those  entitled  thereto,  but  which,  as  to  real 
estate  only,  provides  that  the  heirs  alone,  or 
jointly  with  the  executor  or  administrator, 
may  sue  to  recover  or  quiet  title  to  the  same. 
By  section  1581  of  the  Code  of  Civil  Pro- 
cedure, the  executor  or  administrator  is  re- 
quired to  take  into  possession  all  the  estate 
of  a  decedent,  and  by  section  1582  sudi  per- 
sonal representative  is  empowered  to  insti- 
tute actions  for  the  recovery  of  such  prop- 
erty, whether  real  or  personal,  "or  to  deter- 
mine any  adverse  claim  thereon."  These  sec- 
tions, and  the  provisions  of  others  pertinent 
to  the  subject  contemplate  that  transfers  of 
property  of  deceased  persons  shall  be  effect- 
ed by  means  of  administration  under  the 
control  and  orders  of  the  probate  court  act- 
ing under  and  pursuant  to  provisions  of  law 
designed  to  protect  the  rights  and  interests, 
not  only  of  the  estate  of  the  decedent  but 
of  all  persons  Interested  therein,  whether 
creditors,  claimants,  heirs,  or  legatees.  To 
permit  one  claiming  to  be  sole  heir  of  a  de- 
ceased person,  who  is  alleged  to  have  died 
intestate,  leaving  a  deposit  of  money  in  bank, 
to  maintain  an  action  of  any  character  af- 
fecting the  property,  whether  for  the  direct 
recovery  thereof  or  to  determine  an  adverse 
right  thereto,  is  well  calculated  to  lead  to  lib 
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evltable  confusion  and  Inconvenience.  There 
might  be  legatees  under  a  will,  or  heirs  other 
than  the  one  suing,  or  creditors  of  the  dece- 
dent entitled  to  such  money  in  payment  of 
their  dalma,  none  of  whom  would  be  affected 
by  the  Judgment 

Assuming  that  In  the  case  at  bar  and  upon 
Issue  joined  upon  aU  the  allegations  of  the 
complaint.  Judgment  had  been  rendered  for 
the  defendants,  such  Judgment  would  be  in- 
etTectoal  as  a  plea  In  bar  to  an  action  against 
the  same  defendants  for  the  same  property 
brought  by  the  administrator  of  the  estate. 
One  having  possession  of  money  or  property 
of  a  decedent  at  the  time  of  the  latter's 
death  should  not  at  the  suit  of  an  heir  be 
called  upon  at  his  peril  to  deliver  or  pay  it 
over,  unless  he  can  conclusively  establish 
for  all  time  that  there  was  no  will,  no  lega- 
tees, no  creditors  of  the  estate,  and  no  other 
heirs,  without  all  of  which  he  could  not  be 
exempt  from  liability,  nor  unless  a  Judgment 
therein  rendered  in  his  favor  would  protect 
him  in  subsequent  litigation  for  the  same 
p3:<^>erty  by  other  heirs  or  the  perscHial  tep- 
resentatlves  of  the  deceased.  In  Qrattan  v. 
Wiggins,  23  Cal.  16,  it  is  said,  quoting  from 
the  syllabus: 

"A  debt  due  to  the  intestate  is  a  personalty, 
and  does  not  descend  to  the  heir  like  realty,  but 
vests  in  the  administrator,  who  has  the  sole 
right  to  maintain  actions  to  collect  the  same." 

To  this  point  the  case  was  cited  with  ap- 
proval in  Robertson  v.  Burrell,  110  Cal.  568, 
42  Pac.  1086,  where  the  court  says: 

"Kor  can  the  heir,  by  any  act  of  his  own, 
atrip  the  representative  of  any  of  his  rights,  nor 
relieve  him  from  the  performance  of  any  of  his 
dnties.  The  heir  may  sell  his  interest,  but  the 
administrator  still  has  control  of  the  property 
sold  for  the  payment  of  debts  and  the  general 
purposes  of  administration.  The  heir  cannot 
bring  an  action  to  enforce  payments  or  collect 
debts;  •  *  •  and,  even  when  he  attempts  to 
do  80  by  snine  in  his  individual  capacity  and 
as  executor,  the  right  of  action  not  being  in 
both,  but  In  the  executor  alone,  a  demurrer  will 
be  sustained." 

To  the  same  eCTect  la  Buchanan  t.  Buchan- 
an, 75  N.  J.  Eq.  274,  71  Att.  745,  22  L.  R.  A. 
(N.  a.)  451, 138  Am.  St  Rep.  563,  20  Ann.  Gas. 
91,  where  it  is  held  that  the  next  of  kin  of  a 
decedent  have  no  standing  In  a  court  of  law 
or  equity  to  maintain  an  action  for  the  re- 
covery of  property  alleged  to  belong  to  the 
estate  of  their  decedent  The  general  rule, 
supported  by  all  the  authorities  In  this  as  in 
other  Jurisdictions,  Is  that  In  the  absence 
of  special  circumstances  an  heir  cannot  main- 
tain an  action  for  the  recovery  of  or  affecting 
the  personal  estate  of  his  decedent 

[3]  If  such  be  the  general  rule,  then  It  fol- 
lows that  In  order  to  maintain  the  action  the 


heir  must  In  his  complaint  set  forth  the' 
special  Circumstances  which  as  to  htm  constl- ' 
tute  the  exception  to  the  rule,  and  by  virtue 
of  which  he  is  entitled  to  maintain  the  action. 
To  undertalie  to  specif  grounds  which  would 
bring  a  case  within  the  exception  could  serve 
no  purpose,  since  each  case  must  be  governed 
by  the  circumstances  thereof.  Sufficient  to 
say  that  the  complaint  In  the  Instant  case 
(the  material  allegations  of  which  we  have 
set  out)  Is  entirely  barren  of  any  facta  oon> 
stltuting  grounds  for  Invoking  the  equitable 
aid  of  the  court  In  protecting  plaintiff's  In^ 
terest  In  the  estate  of  decedent  Such  ac- 
tions can  be  maintained  only  by  the  qualified 
personal  representative  of  the  deceased,  the 
existence  of  whom,  having  charge  of  the  es- 
tate, we  must  assume  in  the  absence  of  any 
allegations  to  the  contrary. 

[4,  6]  Appellant  in  support  of  his  conten- 
tion cites  a  number  of  cases  to  the  effect  that 
an  administrator  cannot  sue  to  set  aside  a 
fraudulent  transfer  made  by  his  intestate, 
unless  there  la  a  deficiency  of  assets  where- 
with to  pay  existing  creditors.  This  is  quite 
true,  for  the  reason  that  the  creditors  only 
are  interested.  The  heirs  stand  in  the  shoes 
of  the  fraudulent  grantor,  and  since  he  would 
have  been  precluded  from  setting  aside  such 
conveyance  it  necessarily  follows  that  they 
are  likewise  bound.  Sbiels  v.  Nathan,  12  Cal. 
App.  604,  108  Paa  34;  Emmons  v.  Barton, 
109  Cal.  662,  42  Pac.  303.  The  Instant  case, 
however,  does  not  involve  a  fraudulent  con- 
veyance made  by  plaintiff's  intestate.  Ac- 
cording to  the  complaint,  the  fraud  and 
wrong  whereby  Mary  Anne  Holland  was  In- 
duced to  part  with  the  money  was  committed 
by  Julia  McCarthy,  and  since  Mary  Anne  Hol- 
land In  her  lifetime  might  have  brought  suit 
to  recover  it,  her  personal  representative  not 
only  has  the  power,  but  it  is  his  duty,  to  sue 
for  the  recovery  thereof  as  a  part  of  the  es- 
tate of  decedent,  to  which,  as  administrator, 
he  Is  entitled.  The  cases  of  Tully  v.  Tully, 
137  Cal.  60,  69  Pac.  700,  and  Estate  of  Page, 
57  Cal.  241,  cited  by  appellant  ""as  upholding 
the  right  of  an  heir  to  bring  suit  to  quiet 
title  to  real  estate,  are  not  applicable,  for 
the  reason  that  such  right  Is  secured  by  the 
provisions  of  section  14.')2  of  the  Code  of 
Civil  Procedure. 

Upon  further  consideration  of  the  case,  we 
are  satisfied  with  the  conclusion  reached  in 
the  department  decision. 

The  Judgment  is  therefor  affirmed. 

We  concur:  ANGBLIXym,  a  J.J  SHAW, 
J.;  SLOSS,  J.;  MELVIN,  J,;  WILBUR,  J.; 
RICHARDS,  Judge  pro  tern. 
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a77  Cal.  Stt) 

OOHBN  T.  AO0IJ>H  KtTTNEB  CO.  at  aL 
(S.  F.  7923.) 

(Supreme  Coart  of  GaUfomla.     Feb.  23,  1918. 
Befaeaiinr  Denied  March  26, 181&) 

1.  Easements  «=»26(4)— Staibwat— Debtboo- 

nON   OF  BUIXDIITO. 

An  instrument  giving  an  adjoining  landown- 
er, and  lier  heirs  forever,  a  rigbt  of  way  in  a 
stairway  in  the  grantor's  building  and  refer- 
ring to  the  privilege  as  an  easement  appurte- 
nant to  the  grantee'8  property,  conveyed  no  es- 
tate which  survived  the  building's  destruction 
by  fire. 

2.  Easements    «=>26(4)  —  Teeminatio/i— Db- 

BTRUCTION   or  BUILDIWG. 

Ordinarily  an  adjacent  landowner's  right 
to  use  a  particular  part  of  a  building  for  a 
special  purpose  terminates  with  the  building's 
destruction. 

Department  2.  Appeal  from  Superior 
Court,  Fresno  County ;  H.  Z.  Austin,  Judge. 

Action  to  qniet  title  by  Ethel  Ruth  Cohen 
against  the  Adolph  Kutner  Company,  a  cor- 
poration, and  Alfred  Kutner.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Wise  &  O'Connor,  of  Sau  Francisco,  for  ap- 
I)eUant  Barbour  &  Cashiu,  of  Fresno,  for 
respondents. 

MELVm,  J.  In  this  case  defendants'  de- 
murrer to  the  complaint  was  sustained  with- 
out leave  to  amend,  and  judgment  was  ac- 
cordingly entered. 

'  Plain tUf  sought  by  this  action  to  quiet  title 
to  an  alleged  easement  on  the  land  .adjoin- 
ing her  property  which  was  owned  by  the  de- 
fendants; tor  an  injunction  to  restrain  de- 
ffflidants  from  Interfering  with  plaintiff's  use 
of  the  said  easement;  for  damages;  and 
for  other  relief.  The  essential  facts  set  forth 
in  the  complaint  are  as  follows:  In  1886  W. 
D.  Orady  was  the  owner  of  lots  27,  28,  and 
29  of  block  72  of  the  city  of  Fresno.  Defend- 
ants herein  are  his  successors  In  Interest 
On  the  Grady  property  was  a  building  and  at 
one  end  of  the  building  nearest  to  lot  30  was 
a  stairway  extending  from  the  street  to  the 
second  story  of  said  building.  Eliza  Ruth 
desired  to  purchase  a  part  of  lot  30  in  block 
72  adjoining  the  property  of  W.  D.  Grady 
and  belonging  to  his  infant  son.  On  Febru- 
ary 6,  1885,  Mr.  Grady  and  Mrs.  Ruth  enter- 
ed Into  an  agreement  whereby  said  Grady 
did  "grant,  bargain,  sell,  and  confirm  unto 
said"  Eliza  Ruth,  and  to  her  heirs  and  as- 
signs forever,  "a  right  of  way  in,  over,  down, 
and  up  said  stairway  on  said  lot  29  in  said 
block  72."  Eliza  Ruth  purchased  the  part 
of  lot  30  adjoining  lot  29,  erected  a  building 
thereon  in  accordance  with  the  terms  of  the 
written  agreement,  made  a  doorway  opening 
from  her  building  onto  the  stairway  in  ques- 
tion, and  she  and  her  tenants  used  the  said 
stairway  from  that  time  until  the  year  1915, 
when  the  Grady  building  was  destroyed  by 
flr&  Defendants  are  al>out  to  erect  ap<m 
their  property  a  one-story  building,  making 


no  provision  for  the  restoration  of  the  d» 
stroyed  stairway. 

[1, 2]  It  is  agreed  by  counsel  on  both  side* 
that  there  is  Just  one  question  Involved  in 
this  casev  namely:  Did  W.  D.  Orady,  by  tbe 
instrument  referred  to,  grant  to  EUza  Ratb 
any  estate  in  the  land?  In  order  to  discuss 
this  question  it  will  be  necessary  to  quote 
the  essential  parts  of  the  writing  made  by 
Mr.  Grady  and  Mrs.  Ruth.  By"  the  terms  of 
this  writing  Mr.  Orady,  party  of  the  first 
part, 

"does  hereby  grant,  bargain,  sell,  and  confirm 
unto  said  partjr  of  the  second  part  [Mrs.  Ruth], 
and  to  her  heirs  and  assif^ns  forever,  a  right 
of.  way  in,  over,  down  and  up  said  stairway 
hereinbefore  described  on  said  lot  29  in  said 
block  72  as  aforesaid;  for  the  said  party  of 
the  second  part,  her  heirs  and  assigns  and  her 
and  their  servants  and  tenants,  at  all  times  free- 
ly to  pass  and  repass,  on  foot  or  otherwise,  from 
said  public  street  in  said  town  of  Fresno  to  the 
landing  of  said  stairway  In  the  second  story  of 
said  brick  building  of  said  party  of  the  first 
part  and  from  said  landing  to  tho  said  public 
street  as  aforesaid ;  the  said  stairway  being 
of  the  width  of  five  feet  and  running  from  said 
I  street  to  the  second  story  of  said  brick  build- 
ing belonging  to  the  said  party  of  the  first  part 
as  aforesaid,  and  the  said  way  shall  be  forever 
of  the  dimensions  as  aforesaid." 

The  closing  paragraph  of  the  Instrument  is 
as  follows: 

"To  have  and  to  hold  said  easement  and  priv- 
ilege to  the  said  party  of  the  second  part,  her 
heirs  and  assigns,  forever,  as  appurtenant  to 
said  lot  30  in  said  block  72." 

Appellant  Insists  tljat  an  easement  was 
grranted  for  the  following  reasons:  First,  the 
agreement  refers  to  the  right  granted  by 
Grady  to  Mrs.  Ruth  as  an  easement;  second, 
the  grant  is  in  terms  to  her  heirs  and  as- 
signs forever;  third,  the  habendum  clause 
states  that  she  is  "to  have  and  to  hold  said 
easement  and  privilege  to  the  said  party  of 
the  second  part,  her  heirs  and  assigns,  for- 
ever, as  appurtenant  to  said  lot  30  in  block 
72";  and,  fourth,  it  is  contended  that  the 
form  of  tbe  entire  Instrument  which  appears 
to  be  most  carefully  drawn,  permits  of  but 
one  interpretation,  and  that  Is  that  a  grant 
of  an  Interest  In  the  land  was  intended. 
While  it  is  true  that  the  right  granted  Is  re- 
ferred to  in  the  document  as  an  easement, 
respondent  cites  authority  to  the  effect  that 
the  words  "easement"  and  "license"  are  used 
indiscriminately  even  by  courts,  and  that  in 
interpreting  documents  of  this  kind  courts 
look  to  tbQ  Intent  of  the  parties  rather  than 
to  the  mere  choice  of  words.  As  was  said 
in  Cook  V.  Chicago, 'b.  &  Q.  R.  R.  Co.,  40 
Iowa,  451-456: 

"The  distinction  between  a  license  and  an 
easement  is,  oftentimes,  very  subtle  and  diffi- 
cult to  discern." 

But,  by  whatever  name  we  may  call  the 
right  granted  by  the  instrument  In  question, 
it  is  clear  that  the  parties  to  the  contract 
did  not  intend  to  convey  any  Interest  In  tbe 
land  beyond  that  which  was  necessary  for 
the  maintenance  of  the  stairway  during  its 
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exlatenoe.  W«  are  ooDTlnced  that  upon  the 
destrnctlon  of  the  bnildlBg  the  right  of  the 
plaintiff  to  the  nae  of  defendants'  property 
eeesed.  The  authoritlea  amply  gnataln  this 
conclusion.  Hr.  Leonard  A.  Jonea,  in  his 
treatise  on  Basements,  at  aectlon  £88,  uses 
the  following  language: 

"An  easement  in  a  boUdinc  is  ezttnsuiahed  by 
the  destruction  of  the  building,  so  that  there 
Is  nothing  upon  which  it  can  operate.  An  ease- 
ment is  an  mtcrest  in  real  estate,  and  survives 
the  destnictioii  of  a  part  of  the  servient  es- 
tate when  there  is  anything  remaining  upon 
which  the  dominant  estate  may  operate.  If  the 
right  is  a  mere  license,  the  fact  of  destruction 
is  not  material,  since  the  denial  of  the  right 
works  a  revocation;  there  being  no  such  right 
as  a  license  not  subject  to  revocation  and  fall- 
ing short  of  an  easement.  But  a  reservation 
on  the  sale  of  half  a  lot  improved  by  a  double 
building,  of  a  right  of  way  over  the  stairways  of 
the  other  half,  such  as  would  be  necessary  to 
the  proper  use  of  the  second  story,  does  not  cre- 
ate an  interest  in  the  soil  whidi  anrvivcs  the 
destruction   of   tho   buUding." 

In  support  Of  his  text  he  quotes  Shirley  t. 
Crabb,  138  Ind.  200-204,  87  N.  B.  130,  46  Am. 
St.  Rep.  876.  Another  oft-qnoted  authority 
wbicb  Buataina  respondents'  position  Is  Hahn 
T.  Baker  Lodge,  No.  47, 21  Or.  80,  27  Fac  166, 
13  L.  R.  A.  158,  28  Am.  St  Bep.  723.  De- 
fendant In  that  case  owned  a  lodge  ball  In 
plalatUTs  building,  and' as  appurtenant  there- 
to poaaesaed  an  eaaentent  to  a  means  of  In- 
gress and  egress.  The  building  was  destroy- 
ed by  Are,  and  subseQuently  defendant  under- 
UxA  to  exercise  its  supposed  right  of  re- 
building the  waUs  for  the  purpose  of  recon- 
structing an  upper  story  and  recreating  a 
middle  room  tn  place  of  the  one  destroyed 
by  flre.  It  was  held  that  under  the  language 
of  the  grant  to  the  defendant  no  Interest  in 
the  property  was  given,  and  tbat  upon  the 
loss  of  the  building  the  right  to  maintain  the 
room  vanished.  Regarding  the  easement, 
the  court  spoke  as  follows: 

"The  remaining  qaestion  is  whether  the  ease- 
ment for  the  purpose  of  ingress  and  egress  was 
extinguished  by  Qte  destruction  of  the  building. 
The  facts  show  that  such  casement  waa  (rranted 
for  the  particular  purpose  of  affording  ingress 
and  egress  to  the  bulding.  Without  it  the 
principal  thing  (the  room  granted)  would  be 
practically  osdess.  It  was  essential  and  neces- 
sary for  the  enjoyment  of  the  room,  and  was 
granted  on  account  of  it.  Nor  is  it  of  any  use, 
within  the  purposes  of  the  grant,  without  the 
existence  of  the  room.  In  such  c&se  the  general 
rule,  as  stated  by  Mr.  Washbnme,  is  tliat,  'if 
an  easement  for  a  particular  purpose  is  granted, 
when  that  purpose  no  longer  exists,  there  is  an 
end  of  the  easement.'  Wash,  on  Ease.  654,  667. 
When  the  reason  and  necessity  for  the  easement 
ceased,  within  the  Intent  for  which  it  was 
granted,  as  it  did  when  the  building  was  destroy- 
ed by  fire,  it  would  logically  result  there  was 
an  end  of  the  easement" 

In  Douglas  v.  C!oonley,  84  Hun,  168,  32  N. 
T.  Supp.  444,  the  conveyance  under  discus- 
sion granted,  sold,  and  conveyed  to  Margaret 
A.  Cantwell,  her  heirs  and  assigns,  the  right 
of  way  to  pass  and  Repass  up  and  down  the 
passageway  or  stairway  between  the  store 
owned  by  said  Margaret  A.  Oantwell  and 
that  ot  the  grantora.    The  Appellate  DMr 


Blon  of  the  Supreme  Cionrt  hM.  that  Cbe  ease- 
ment oonttDved  only  ao  long  as  the  building 
of  which  the  stairway  waa  a  part  existed, 
and  that  it  ceased  with  the  deetructlon  of 
the  building.  In  that  case  it  appeared,  how- 
ever, that  the  buUdlng  had  been  reconstruct- 
ed upon  exactly  the  same  lines  as  its  pred- 
ecessor, and  the  Court  of  Appeals  reversed 
the  Judgmmt  holding  that  under  the  pecu- 
liar drcumatanoes  of  the  ease  the  easement 
bad  been  rerlred.  Douglas  t.  Ooonley,  166 
N.  Y.  521,  61  N.  B.  283,  66  Am.  St  Rep. 
580.  That  decision,  however,  la  authority 
In  favor  of  respondents^  position  In  the  case 
at  bar.  In  the  very  able  opinion  by  Mr. 
Chief  Justice  Parker  the  following  language 
Is  used: 

"The  Appellate  Division  regarded  the  case  as 
controlled  by  Heartt  v.  Kniaer,  121  N.  T.  886 
[24  N.  E.  841,  0  L.  R.  A  135,  18  Am.  St  Bop. 
829].  That  case  is  certainly  authority  for  the 
propoisition  tbat  these  plaintiffs  had  no  right 
to  insist  upon  a  reconstruction  of  the  party  wall 
or  of  the  stairway.  Tie  buildings  having  been 
destroyed  without  fault  on  the  part  of  tne  de- 
fendants, it  was  their  right  thereafter  to  make 
such  use  of  the  land  as  should  seem  to  them 
most  conducive  to  their  interests;  ther  could 
not  by  their  own  act  affect  the  plaintiffs'  ease- 
ment hut  an  outside  force  beyond  the  defend- 
ants' control  having  destroyed  the  bnildings  and 
the  major  part  of  the  party  wall,  it  was  within 
their  power  thereafter  to  so  use  the  land  that 
^e  plaintifEs'  easements  should  not  be  revived. 
Had  they  done  so,  a  situation  would  have  been 
presented  within  the  doctrine  of  Heartt  v.  Kru- 
ger,  supra." 

It  is  to  be  noted  that  the  terms  of  the 
grant  in  the  Coonley  Case  and  those  of  the 
writing  in  the  case  before  us  are  very  sim- 
ilar. PlalntifiF's  predecessor  In  this  case  was 
granted  "a  right  of  way  in,  over,  down,  and 
up  said  stairway."  While  there  was  a  cov- 
enant for  maintenance  of  the  stairway  at  the 
width  indicated,  there  was  no  agreement  to 
rebuild  In  case  of  its  destruction,  and  there 
can  be,  we  think,  no  rational  doubt  that  the 
parties  had  not  in  contemplation  the  grant 
of  any  interest  in  the  real  property  as  dis- 
tinguished from  the  stairway  itself. 

The  use  of  the  word  "forever"  in  connec- 
tion with  the  words  "heirs  and  assigns"  adds 
no  particular  strength  to  plaintUf's  position. 
Doubtless  that  word  would  become  highly 
significant  if  defendants  had  reconstructed 
the  building  on  its  former  lines  without 
building  a  stairway  similar  to  the  one  de- 
stroyed by  Are.  But  In  the  present  state  of 
facts  the  word  "forever"  does  not,  as  we 
have  indicated,  assist  plaintifT  materially. 
Nor  Is  the  appurtenance  made  a  perpetual 
adjunct  to  the  soil  merely  because  It  Is  sped- 
fled  as  an  appurtenance  in  the  grant  An  ap- 
purtenance does  not  remain  a  servitude  for 
all  time,  uut  only  during  the  existence  of  the 
servient  tenement  Where  a  mere  right  to 
use  a  i>art  of  a  building  Is  granted,  no  pro- 
prietary interest  in  the  land  is  conveyed,  and 
upon  this  principle  it  has  been  held  that  one 
to  whom  is  granted  the  right  to  construct  a 
second  story  upon  a  buUdlng  "to  have  and  to 
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own  said  second  story"  for  his  nse  perpetual- 
ly does  not  thereby  acquire  any  proprietary 
interest  In  the  freehold  of  which'  such  second 
Story  becomes  a  part.  Thorn  v.  Wilson,  110 
Ind.  825,  11  N.  B.  230,  59  Am.  Rep.  209. 
Generally  speaking,  the  right  to  the  use  of  a 
particular  part  of  a  building  for  any  special 
purpose  by  the  owner  of  adjacent  property 
terminates  with  the  destruction  of  the  build- 
ing, and  the  courts  will  only  hold  otherwise 
in  cases  where  a  different  intention  is  plain- 
ly manifested  by  the  language  of  the  grant. 
For  example,  the  right  to  the  use  of  a  wall 
on  a  neighbor's  property  ends  when  the 
building  of  whidi  the  wall  is  a  part  is  de- 
stroyed by  Are.  Bowhay  ▼.  Richards,  81  Neb. 
764,  116  N.  W.  677,  19  L.  R.  A.  (N.  S.)  883. 
And  the  Supreme  Court  of  New  Hampshire 
has  held  that  the  gn^ntee  of  a  right  to  grind 
at  a  cornmiU  cannot  maintain  an  action 
against  one  owning  the  mill  for  not  keeping 
it  in  repair.  Bartlett  v.  Peaslee,  20  N.  H.  547, 
51  Am.  Dec.  242.  It  is  unnecessary  to  mul- 
tiply authorities  upon  this  point 

As  we  are  convinced  by  an  examination  of 
the  Instrument  pleaded  by  plaintiff  that  the 
intent '  of  the  parties  thereto  was  that  the 
easement  over  the  stairway  should  be  en- 
Joyed  only  while  the  building  existed.  In  its 
then  present  form,  we  agree  thoroughly  with 
the  conclusions  reached  by  the  superior 
court 

The  Judgment  is  aSIrmed. 

We  concur:  WILBUR,  X;  VICTOR  B. 
SHAW,  Judge  pro  tem. 


aT7  Cal.  818) 

KEMPER  T.  INDUSTRIAL  ACC.  COMMIS- 
SION.   (8.  F.  8434.) 

(Supreme  Court  of  California.     Feb.  25,  1918. 
Rehearing  Denied  March  25,  1918.) 

1.  Master  and  Servant  «=»414— Workmen's 
Compensation— Powers  of  Commission. 

The  Industrial  Accident  Commission  has  the 
power  to  determine  whether  or  not  it  has  Juris- 
diction to  hear  a  controversy  after  the  apparent 
bar  caused  by  the  passage  of  the  period  of  the 
statute  of  limitations. 

2.  Limitation  of  Actions  $=>15 — ^Aoreemknt 
— Estoppel. 

Parties  to  a  controversy  may  agree  to  fore- 
go the  statute  of  limitations  for  a  definite  period, 
and  sacb  an  agreement  may  operate  as  an  estop- 
pel to  a  plea  of  the  statute. 
S.  Limitation  of  Actions  4=3l5— Waives— 
Estoppel. 
Where  employer  and  insurer  agreed  to  waive 
the  statute  of  limitations  for  a  reasonable  time, 
as  to  an  injured  servant's  daim,  when  he  later 
attempted  to  file  a  claim,  he  ceased  to  rely  on 
such  waiver  or  estoppel,  and  when  his  claim 
was  not  completed  for  over  six  months  there- 
after, a  denial  of  award  could  not  be  disturbed, 
rince  estoppel  in  no  case  extends  beyond  the 
act  done  or  omitted  in  reliance  on  the  conduct 
or  representation  of  the  party  sought  to  be  es- 
topped. 

In  Bank.    Proceeding  by  William  H.  Kem- 
,  per  for  workmen's  compensation,  opposed  by 


the  Nathan-Dohrmasn  Company,  employer, 
and  the  ,£tna  Life  Insurance  Company,  in- 
surer. To  review  a  denial  of  an  award  by 
the  Industrial  Accident  Commission,  Kemper 
seeks  writ  of  review  and  order  to  show 
cause.     Order  discharged,  and  writ  denied. 

Edwin  H.  Williams  and  George  3.  Hat- 
field, both  of  San  Francisco,  for  petitioner. 
Christopher  M.  Bradley  and  Redman  & 
Alexander,  all  of  San  Francisco,  for  re- 
spondent. 

MELVIN,  J.  Petitioner  sought  a  review 
of  a  Judgment  made  by  respondents,  as 
members  of  and  constituting  the  Industrial 
Accident  Commission  of  the  state  of  Cali- 
fornia, den}rlng  to  such  petitioner  any  com- 
pensation for  certain  injuries  which  the  com- 
mission found  he  had  sustained  in  the  course 
of  his  employment  on'or  about  the  29tb  day 
of  September,  1915.  An  order  to  show  canse 
was  issued,  and  a  hearing  was  duly  had  be- 
fore this  court 

On  the  date  mentioned  the  applicant  re- 
ceived an  injury  to  his  hand  by  scratching  it 
upon  a  piece  of  scrap  iron.  Infection  set  in, 
but  in  October  he  returned  to  his  employ- 
ment and  worked  from  that  time  until 
nearly  the  end  of  November.  In  December 
he  was  afflicted  with  what  was  believed  to 
be  metastatic  Infection,  and  be  quit  work 
until  the  3d  day  of  January,  1916,  when  be 
returned  to  his  employment  and  remained 
two  weeks.  Subsequently  he  went  to  a  hoe- 
pltal  and  was  treated  for  serious  illness  for 
a  long  time.  An  application  for  adjustment 
of  the  controversy  was  not  filed  until  the 
5th  day  of  March,  1917,  and  the  Industrial 
Accident  Commission  found  that  under  the 
limitation  provided  by  section  16  of  the 
Compensation  Act  (St.  1913,  p.  279)  his  canse 
of  action  was  barred.  The  commission  found 
that  under  the  facts  the  applicant  would 
have  been  entitled  to  compensation,  but  "in- 
asmuch as  he  failed  to  file  any  application 
at  all  until  more  than  six  months  from  the 
date  when  disability  occurred,  this  commis- 
sion is  without  Jurisdiction  to  extend  any 
relief  in  the  premises." 

The  petitioner  admits  that  his  claim  was 
not  filed  within  the  time  prescribed  by  the 
statute,  but  insists  that  the  time  limit  was 
waived  by  the  defendants  below.  Respond- 
ents contend,  however,  that  conceding  every- 
thing claimed  by  petitioner,  he  did  not  rely 
upon  any  assurances  of  the  defendants  after 
October,  1916,  and  that  therefore  he  is  not 
entitled  to  claim  estoppel  after  that  date. 
The  applicant  asserts  that  he  relied  upon  a 
letter  written  by  Mr.  Stockwell,  of  the  i&t- 
na  Life  Insurance  Company,  his  employer's 
Insurance  carrier,  and  also  upon  the  assur- 
ances given  him  by  Mr.  Nevin,  superintend- 
ent of  Nathan-Dohrmann  Company,  his  em- 
ployer.    It  appears   virtually  without  ooo- 
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traduction  ffiat  Mr.  NeTln,  at  tbe  saggestion 
of  Mr.  Kemper,  took  up  with  the  insurance 
cmnpany  tbe  matter  of  a  waiver  of  the  stat- 
ute of  limitations,  and  such  a  letter  was 
written  under  date  of  September  21,  I&IS, 
and  waa  as  follows: 

"  In  re  W.  H.  Kemper. 

"'Mr.  Mueodorffer  has  requested  us  to  write 
yoo  concerning  our  attitude  in  regard  to  plead- 
ing the  statute  of  limitations  if  a  claim  should 
be  made  against  us  by  the  above  injured  'before 
the  Industrial  Accident  CJommission.  While 
the  time  within  which  the  injured  has  to  prove 
his  claim  has  long  since  passed,  we  are  willing 
to  waive  the  statute  of  limitationB  if  the  in- 
jured presents  his  claim  within  a  reasonable 
time  from  this  date.'  " 

[1-3]  We  are  of  the  opinion  that  undoubt- 
edly the  commission  has- the  power  to  deter- 
mine whether  or  not  it  has  Jurisdiction  to 
hear  a  controversy  after  tbe  apparent  bar 
caused  by  tbe  passage  of  the  period  of  the 
statute  of  limitations.  It  is  undoubtedly 
true  that  parties  to  a  controversy  may  enter 
into  an  agreement  to  forego  the  statute  of 
limitations  for  a  definite  period,  and  that 
such  an  agreement  may  operate  as  an  es- 
toppel to  a  plea  of  tbe  statute.  Wells  Far- 
go &  Ca  v.  Bnright,  127  Cal.  669,  60  Pac. 
439,  49  L.  B.  A.  647;  State  Loan  &  Trust 
Co.  T.  Cochran,  130  Cal.  245,  62  Pac.  466, 
600.  But  nevertheless  we  do  not  feel  con- 
strained to  set  aside  the  action  of  the  Indus- 
trial Accident  Commission  for  the  reason 
that  the  uncontradicted  testimony  shows 
that  after  October,  1016,  when  Mr.  Kemper 
took  affirmative  action  looking  to  tbe  filing 
of  bis  claim  for  compensation,  be  no  longer 
depended  upon  the  agreement  to  forego  the 
statute.  At  that  time  he  telephoned  to  tbe 
officers  of  the  commission  advising  them  of 
bis  condition  and  telling  them  of  Ills  desire 
to  file  a  claim.  A  representative  of  the  In- 
dustrial Accident  Commission  was  sent  to 
the  hospital.  A  blank  application  was  par- 
tially filled.  Tbe  employe  of  tbe  commission 
was  requested  to  complete  the  preparation 
of  tbe  document  and  to  file  It  with  tbe  com- 
mission, and  Mr.  Kemper  supposed  that  he 
had  done  so,  but,  as  a  matter  of  fact,  no 
dalm  was  actually  filed  until  March,  1917. 

As  is  suggested  by  respondents,  tbe  Insur- 
ance carrier  is  not  responsible  for  this  abor- 
tive attempt  on  Kemper's  part  to  commence 
his  suit.  Obviously  be  did  not  rely  upon  tbe 
agreement  to  forego  the  statute  after  tbe 
day  be  took  matters  into  bis  own  bands,  for 
he  then  Intended  to  wait  no  longer.  Estop- 
pel 'in  no  case  extends  beyond  the  act  done 
or  omitted  in  reliance  on  the  conduct  or  rep- 
resentation of  the  party  sought  to  l>e  estop- 
ped." 16  Cyc.  783;  Bigelow  on  Estoppel 
(6tb  Ed.)  694  et  seq.  The  person  asserting 
an  estcvpel  must  be  induced  to  act  or  refrain 
from  acting  by  his  opponent's  conduct 
Bamhart  v.  Fulkerth,  S3  CaL  497,  29  Pac. 
50.    Considered  in  its  strongest  aspect,  the 


waiver  of  the  statute  of  llmltatlonfl  only  ex- 
tended to  a  reasonable  time  from  tbe  data 
thereof.  Undoubtedly  the  commission  waa 
dotbed  with  authority  to  determine  what  in 
fact  was  a  reasonable  delay  for  tbe  coda-, 
mencement  of  the  action,  and  inasmuch  as 
tbe  commissioners  have  determined  tlils 
question,  we  are  not  in  a  position  to  over- 
rule their  findings.  While  the  language  of 
the  commission  to  the  effect  that  It  was 
without  Jurisdiction  to  determine  that  the 
waiver  nullified  the  plea  of-  the  statute  of 
limitations  is  somewhat  equivocal  and  not 
altogether  clear  in  its  meaning,  it  is  proba- 
ble that,  as  suggested,  by  counsel  for  re- 
spondents, "the  person  drawing  tbe  findings 
for  tbe  commissioners  merely  meant  to  con- 
vey the  Idea  that,  as  tbe  plea  of  the  statute 
of  limitations  had  been  sustained,  the  com- 
mission would  not  hear  the  case  In  chief." 
But,  whatever  may  have  been  tbe  Intent  of 
the  commissioners  in  the  use  of  the  word 
"Jurisdiction,"  the  fact  remains  that  they 
had  the  right  to  apply  the  statute  of  limita- 
tions under  the  facts  as  presented,  that  they 
did  apply  it,  and  that  therefore  their  find- 
ing must  stand. 

Upon  this  record  we  may  not  review  tbe 
Judgment. 

Tbe  order  to  show  cause  Is  discharged, 
and  petitioner's  prayer  for  the  issuance  of  a 
writ  of  certiorari  is  denied. 

We  concur:  ANGELLOTTI,  a  J.;  SHAW, 
J.;  VICTOR  EL  SHAW,  Judge  pro  tem.; 
WILBUR,    J.;     SLOSS,    J.;     RICHARDS, 

Judge  pro  tem. 

(177  Cal.  <10) 
MARYLAND  CASUALTY  CO.  v.  MATSON 
NAV.  00.  et  aL     (S.  P.  742&) 

(Supreme  Court  of  California.     Feb.  23,  1918. 
Rehearing  Denied  March  25,  19ia) 

1.  Whabvbs  «=>22— Injttbibs  to— Liabiutt. 

In  action  for  damages  from  collision  of  de- 
fendant's steamer  with  dock  warehouse  of  plain- 
tifTs  assignor,  plaintiff  could  only  recover  upon 
a  sufficient  showing  of  negligence  on  the  part  of 
defendants  in  the  handling  of  their  steamen 

2.  Appeal  and   Ebbob   9=31011(1)— Findino 
Based  on  Conflictino  Evidence— Review. 

The  evidence  being  in  sharp  conflict  on  is- 
sue of  negligence,  trial  court's  finding  that  de- 
fendants were  not  negligent  will  not  be  dis- 
turbed. 

3.  Whabves  «=»22— Injdbixb  Dux  to  Svdoiesx 
Upheavai,  of  Tide. 

Defendants  handling  their  vessel  with  due 
care  would  not  be  responsible  for  injury  to 
dock  if  heaving  forward  of  vessel,  the  cause  of 
injury,  was  due  to  the  sudden  upheaval  in  tide. 

4.  Nequoence  «=>121(2)— Res  Ipsa  Loqai- 
TOR— Application. 

Conceding  that  plaintiff  was  entitled  to  the 
application  of  the  principle  of  res  ipsa  loquitur, 
defendants  could  avoid  its  application  by  an  af- 
firmative showing  of  due  care  which  would  jus- 
tify a  court  finding  that  any  inference  to  be 
drawn  from  application  of  principle  had  been 
overcome. 
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Department  1.  Appeal  from  Superior 
Court,  Clt7  and  County  of  San  Francisco; 
George  A  Sturtevant,  Judge. 

Action  by  the  Maryland  Casualty  Company 
againBt  the  Matson  Navigation  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Gavin  McNab,  A.  H.  Jarman,  and  Nat 
Schmnlowltz,  all  of  San  Francisco,  for  ap- 
pellant Andros  &  Hengatler  and  Oolden 
W.  Bell,  all  of  San  Francisco,  for  respond- 
ents. 

mCHAHDS,  Judge  pro  tem.  This  la  an 
action  for  damages,  commenced  by  the  plabi- 
tifl  as  assignee  of  California  &  Hawaiian  Su- 
gar Keflning  Company,  against  the  defend- 
ants, said,  damages  being  alleged  to  have 
arisen  by  -reason  of  the  negligence  of  the 
defendants  In  the  management  and  operation 
of  the  steamer  Hyades,  through  which  the 
said  steamer  collided  with  the  dock  ware- 
house of  the  California  &  Hawaiian  Sugar 
Refining  Company,  at  Crockett,  Cal.;  the 
consequence  of  which  collision  being  the 
breakage  of  certain  water  pipes  constituting 
a  sprinkler  system  for  the  extinction  of  fire 
within  said  warehouse,  by  which  the  waters 
In  said  pipes  escaped  and  damaged  a  large 
quantity  of  sugar  stored  therein.  The  com- 
plaint sets  forth  in  detail  the  facts  relating 
to  the  arrival  of  the  steamer  Hyades  at  the 
dock  of  the  plalntifTs  assignor  on  the  day 
preceding  the  occurrence  of  the  collision, 
and  Its  safely  docking  there  and  discharging 
the  greater  part  of  its  cargo,  after  which  It 
moved  out  Into  the  bay,  remaining  over 
night,  but  returning  the  following  morning 
to  resume  its  former  position  at  the  dock. 
It  was  while  said  steamer  was  again  attempt- 
ing to  lay  alongside  of  said  dock  that  the 
collision  occurred  which  caused  the  damage 
out  of  which  this  action  arose.  The  com- 
plaint in  that  behalf  alleges  that  the  defend- 
ants so  willfully,  negligently,  carelessly,  and 
unskUlfuUy  managed  and  steered  said  steam- 
er that  it  ran  into  said  dock  warehouse  with 
great  force,  tearing  and  destroying  a  portion 
of  the  north  wall  thereof,  and  causing  the 
immediate  injury  complained  of.  The  answer 
of  the  defendants,  while  admitting  In  the 
main  the  plaintiff's  detailed  statement  of 
the  movements  of  the  steamer  on  the  day 
preceding  the  accident,  and  up  to  the  time  of 
its  attempted  second  docking  at  the  pier,  de- 
nies that  the  management  and  operation  of 
Its  said  steamer  was  In  any  respect  negli- 
gent, careless,  or  unskiUful,  or  that  said 
steamer  ran  Into  or  against  said  dock  ware- 
house through  any  negligence,  willfulness, 
or  want  of  skill  upon  the  defendants'  part 
The  defendants'  answer  procieeds  to  aver 
that  the  wily  negligence  existing  at  the  tune 
of  such  accident  was  that  of  the  plaintiff's 
assignor,  consisting  In  the  maintenance  by 
it  of  an  Improper,  Insecnre,  Insufficient  and 
tanltlly  constructed  dock  warehouse,  by  rea- 
wn  of  which  the  injuries  In  question  arose. 


The  cause  was  tried  by  the  court  BltUnc 
without  a  Jury,  and  upon  submission  of  the 
cause  It  made  its  findings  of  fact  to  the  effect 
that  the  defendants  had  been  guilt?  of  no 
negligence,  carelessness,  or  unsklUfulness  la 
the  management  and  ojperatlon  of  their  said 
steamship  at  the  time  of  the  collision,  or  at 
any  time  having  relation  thereto;  as  to  the 
defendants'  plea  regarding  the  Improper  and 
faulty  construction  of  the  dock  warehouse  of 
plaintitTs  assignor,  the  court  found  "that 
said  dock  warehouse  at  the  time  when  said 
steamer  Hyades  made  fast  thereto  was  Im- 
proper, insecure,  insufficient,  and  faulty  in 
Its  construction  and  nature."  The  Judgment 
of  the  court  was  accordingly  In  the  defend- 
ants' favor,  and  from  such  judgment  the 
plaintiff  prosecutes  this  appeal. 

[1]  The  appellant  takes  the  position  that 
the  only  question  presented  upon  this  appeal 
is  the  question  as  to  whether  the  defendants 
were  negligent  careless,  or  unskillful  in  their 
attempted  docking  of  said  steamer  at  the 
immediate  time  of  the  accident  from  which 
its  assignor's  injuries  arose.  Our  attention 
is  called  to  a  colloquy  between  counsel  for 
the  respective  parties  to  the  action,  at  tho 
inception  of  the  trial,  as  a  result  of  which, 
according  to  the  appellant's  contention,  every 
other  question.  Including  the  question  as  to 
the  faulty  construction  of  the  dock  ware- 
house, was  eliminated  from  tlie  case.  The 
respondents  did  not  so  construe  the  cpUoquy, 
and  apparently  the  trial  court  did  not  regard 
the  Issue  as  to  the  faulty  construction  of  the 
dock  warehouse  as  abandoned,  since  it  made 
a  finding  thereon;  but  in  our  view  of  the 
case  this  particular  controversy  is  not  ma- 
terial, since  the  plaintiff  could  only  recover. 
If  at  all,  upon  a  sufficient  showing  of  neg- 
ligence on  the  part  of  the  defendants  in  the 
handling  pf  their  ship,  as  a  result  of  which 
the  injury  complained  of  arose;  and  If  the 
finding  of  the  trial  court,  to  the  effect  that 
there  was  no  negligence  in  respect  to  the 
matter  complained  of  on  the  part  of  the  de- 
fendants, is  sustained  by  sufficient  evidence, 
there  is  an  end  to  the  plaintiff's  case. 

[2,  3]  Upoh  this  branch  of  the  case  the  rec- 
ord is  voluminous,  and  the  evidence  is  in 
sharp  and  irreconcilable  conflict  Just  what 
caused  the  collision  does  not  appear  very 
definitely,  but  there  is  ample  evidence  on  the 
part  of  eyewitnesses  to  Oie  docking  of  the 
ship  to  justify  the  finding  of  the  trial  court 
that  this  was  being  brought  about  in  the 
exercise  of  due  care  on  the  defendants'  part; 
and  there  is  also  some  evidence  to  the  effect 
that  the  action  of  the  vessel  In  heaving  for- 
ward at  a  critical-  moment  in  the  process  ot 
bringing  her  up  to  the  dock  was  due  to  a 
sudden  upheaval  in  the  tide,  throwing  the 
bow  of  the  ship  in  towards  the  wharf  in  such 
a  way  as  to  strike  the  dock  warehouse  at 
the  point  of  its'  Injury ;  a  fact  for  which  the 
defendants  would  not  be  responsible.  If,  as 
the  court  finds,  they  were  handling  their 
ship  with  due  care,    In  this  state  ot  ttie  evi- 
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denoe  In  the  case  this  conrt  wUl  not  disturb 
the  findings  and  Judgment  of  the  trial  court 

[4]  The  appellant,  however,  contends  that 
It  Is  entitled  to  the  application  of  the  prin- 
dple  of  res  liisa  loQultar  In  aid  of  its  asser- 
tion that  the  accident  occurred  through  the 
nes^ence  of  the  defesdants.  But  conced- 
ing, without  determinlDg,  that  Oils  is  a  prop- 
er case  for  the  application  of  this  principle, 
and  that  the  plaintiff  would  have  bad  a  right 
to  rely  upon  it,  as-  affording  a  prima  facie 
showing  of  negligence,  still  the  defendants 
would  not  be  prevented  from  avoiding  its 
application  and  effect  by  affirmative  proof 
that  it  had  been  in  no  wise  negligent  in  dock- 
ing its  ship;  and  the  trial  court,  sitting  as 
a  Jury  and  hearing  these  proofs,  would  be 
entitled  to  find,  as  it  did  find,  that  any  in- 
ference which  might  have  arisen  through  the 
application  in  the  plaintiff's  f&vor  of  the 
doctrine  of  res  ipsa  loquitur  had  been  over- 
come by  the  defendants'  affirmative  showing 
of  due  care. 

Judgment  affirmed. 

We  concur:    SLOSS,  J.;.  SHAW,  J. 


(177  Cal.  tl4) 

FIDELITY  &  OASUAIiTT  CO.  OF  NEW 
YOKK  et  aL  v.  INDUSTRIAL  ACCIDENT 
COMMISSION  OF  CALIFORNIA  et  aL 
(L.  A.  4794.) 

(Snpreme  Conrt  of  Califoniia.    Feb.  25,  1918. 
Rehearing  Denied  March  25, 1918.) 

1.  Masteb  and  Ssbvant  «=>371— Wobkmsn's 
CoicPKNaATioN   Acts  —  Constbdotiom   — 

"ACCIDZST." 

Under  the  Workmen's  Compensation  Act 
(St.  1913,  p.  279)  (  12,  as  it  stood  in  January, 
1914,  providing  for  compensation  for  any  per- 
sooal  injuries  by  accident  arising  out  of  and 
in  the  course  of  the  employment,  the  word  "ac- 
cident" cannot  be  confined  to  an  injury  by  ex- 
ternal, violent,  and  accidental  means,  but  in- 
cludes injuries  to  workmen  which  are  unexpect- 
ed and  unintentional. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Acci- 
dent.] 

2.  Master  awd  Sekvant  <5=>371— Wobkmen's 
Compensation  ACT»—CoN8TBncTi0H— "Ac- 
cident." 

A  show  card  sign  writer  who  used  quanti- 
ties of  wood  alcohol  in  an  air  brush  used  in  writ- 
ing cards,  and  owing  to  rush  of  work  used  such 
qnantities  of  the  alcohol  that  his  sight  was 
permanently  impaired,  was  entitled  to  compen- 
sation; his  injuries  having  been  sustained  by 
accident. 

In  Bank.  Application  to  th«  Industrial 
Accident  Commission  by  Lester  M.  De  Witt 
for  workmen's  compensation,  exposed  by  Ja- 
coby  Bros.,  Incorporated,  employer,  and  the 
Fidelity  &  Casualty  Company  of  New  Xork, 
Incorporated,  insurer.  To  review  an  award 
at  the  Commission  in  favor  of  the  applicant, 
the  insurer  and  the  employer  apply  for  writ 
oC  review  against  the  Commission  and  A. 

3.  PUlsbury  and   others,   members  thereof. 
Petition  denied  and  award  affirmed. 


Jennings  &  Horton  and  B.  P.  JenningSi 
all  of  Los  Angeles,  for  petitioners.  Cbristo- 
j)bBe  M.  Bradley,  of  San  Francisco  (Frank 
P.  Doherty,  of  Ijob  Angeles,  of  counsel),  for 
respondents. 

RICHARDS,  Judge  pro  tem.  This  Is  an 
application  for  a  writ  of  review  after  an 
award  by  the  Industrial  Accident  Commis- 
sion In  favor  of  one  Lester  M.  De  Witt 
against  his  employers,  Jacoby  Bros.,  a  cor- 
poration, and  its  insurer,  the  Fidelity  &  Cas- 
ualty Company  of  New  Tork,  a  corporation, 
the  petitioners  herein. 

The  facts  of  the  case  upon  which  It  Is 
alleged  by  the  petitioners  that  the  commis- 
sion arrived  at  an  erroneous  conclusion  as 
a  matter  of  law  are  set  forth  in  the  findings 
of  the  commission,  which  it  is  conceded 
there  was  evidence  adduced  before  it  suffi- 
cient to  support  Said  findings  are  as  fol- 
lows: 

"(1)  That  Lester  M.  De  Witt,  applicant  here- 
in, was  injured  by  accident  on  the  7th  day  of 
January,  1914,  whUe  in  the  employment  of  de- 
fendant Jacoby  Bros.,  and  that  said  accident 
arose  out  of  and  happened  in  the  course  of  said 
employment  and  in  the  manner  following: 

"(a)  Said  Lester  M.  De  Witt  was  for  about 
two  years  prior  to  the  happening  of  said  acci- 
dent a  show  card  sign  writer,  and,  the  better 
to  shade  in  colors  Ui  the  artistic  writing  of 
said  cards,  he  was,  and  for  about  1^  years  had 
been,  in  the  habit  of  using  dyes  dissolved  in 
wood  alcohol  and  forced  through  a  fine  needle 
by  air  pressure. 

"(b)  That  ordinarily  he  used  this  appliance 
only  a  very  small  portion  of  time,  but  during 
the  holidays  immediately  preceding  said  acci- 
dent there  was  a  very  much  greater  nse  of 
[this]  apparatus,  and  directly  after  the  holidays, 
when  the  pressure  of  work  had  somewhat  slack- 
ened, said  De  Witt  used  an  extraordinary 
quantity  of 'wood  alcohol  in  cleaning  the  appa- 
ratus and  in  washing  and  cleaning  his  bands; 
that  he .  used  such  extraordinary  quantity  by 
pouring  it  on  cloths. 

"(c)  That  on  the  7th  of  January  said  De  Witt 
had  not  noticed  anything  the  matter  with  his 
eyesight,  but,  on  that  day,  he  suddenly  found 
that  his  vision  was  very  greatly  affected  and  went 
to  see  an  oculist  who  fitted  him  with  glasses, 
but  told  him  that  glasses  would  do  him  vory 
little  good  becanse  there  was  a  degeneration  of 
the  optic  nerves. 

"(d)  By  the  13th  of  January  he  wns  entirely 
unable  to  use  his  eyes  for  the  work  he  had  been 
doing,  and  from  and  after  that  date  until  the 
date  of  hearing  had  been  barely  able  to  make 
his  way  about  the  streets  and  was  unable  to 
do  any  work  requiring  even  ordinary  vision. 

"(e)  That,  While  using  wood  alcohol,  as  here- 
inbefore described,  for  such  cleaning  purposes, 
on  or  about  the  7th  of  January,  1014,  the  eyes 
and  optic  nerve  were  exposed  to  and  came  in 
contact  with  the  vapor  of  wood  alcohol  in  un- 
nsual  quantities,  involving  the  sudden  impair- 
ment of  the  vision  of  said  applicant,  and  that 
said  injuries  so  received  constituted  an  acci- 
dent which  arose  out '  of  and  happened  in  the 
course  of  said  employment,  and  were  not  tike 
result  of  an  occupational  disease." 

[1, 2]  It  is  the  concluding  phrase  of  the 
foregoing  findings  which  the  petitioners  as- 
sail as  a  legal  conclusion  not  Justified  by  the 
language  of  the  Workmen's  Compensation 
Act  as  it  read  at  the  time  of  the  injury  up- 
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oa  which  the  award  herein  was  made.  Sec- 
tion 12  of  the  Workmen's  Compensation  Act, 
the  so-called  Boynton  Act,  as  it  stood  in  Jan- 
nary,  1914,  the  time  of  the  applicant's  In- 
Jury,  provided  that: 

"Liability  for  the  compensation  provided  by 
this  act,  in  lieu  of  any  other  liability  whatso- 
ever, shall,  without  regard  to  negligence,  exist 
against  an  employer  for  any  personal  injuries 
sustained  by  his  employes  by  accident  arising 
out  of  and  in  the  course  of  the  employment." 

It  is  the  contention  of  the  petitioners  here- 
in that  the  injury  suffered  by  the  applicant 
under  the  state  of  facts  as  found  by  the 
commission  was  not  an  "injury  sustained  by 
accident"  within  the  meaning  of  that  phrase 
as  used  in  the  foregoing  excerpt  from  the 
Workmen's  Compensation  Act.  In  support  of 
this  contention  the  petitioners  urge  that  the 
words  "injury  sustained  by  accident"  are  to 
be  given  a  meaning  which  would  conflne 
their  application  to  cases  where  the  means 
or  cause  of  the  injury  was  accidental;  as 
where  it  was  the  result  of  a  casualty  or  of 
tlie  happening  of  some  precedent  circum- 
stance or  event  which,  being  Itself  unexpect- 
ed or  out  of  the  ordinary,  was  thus  to  be 
deemed  accidental;  and  that  the  word  "ac- 
cident" as  employed  in  the  act  cannot  be 
given  application  to  the  instant  case  where 
the  result  in  the  way  of  injury  to  the  ap- 
plicant, however  unexpected  and  unintended, 
was  due  to  the  doing  by  him  of  acts  which 
he  intended  to  do  and  to  the  use  of  means 
which  he  intended  to  use  in  the  course  of 
bis  ordinary  employment.  In  support  of  this 
contention  the  petitioner  herein  chiefly  re- 
lies on  the  cases  of  Rock  v.  Travelers'  Ins. 
Co.,  172  Cal.  463,  156  Pac.  1029,  L.  R.  A. 
1916E!,  1196,  and  the  cases  cited  therein, 
where  this  doctrine  is  laid  down  as  applica- 
ble to  accidents  to  recover  upon  ordinary  life 
or  accident  insurance  policies.  There  can  be 
no  doubt  as  to  the  correctness  of  the  prin- 
ciple announced  in  these  cases  in  respect  to 
the  construction  to  be  placed  upon  such  in- 
surance policies  which,  as  in  the  case  of  the 
policy  sued  upon  in  the  Rock  Case,  limited 
their  application  to  "injuries  effected  through 
external,  violent  and  accidental  means." 

This  court  has,  however,  heretofore  held 
that  the  phrase  "injuries  sustained  by  acci- 
dent" as  used  in  the  Workmen's  Compensa- 
tion Act  is  to  be  given  the  broader  interpre- 
tation in  harmony  with  the  spirit  of  liberal- 
ity in  which  it  was  conceived  and  in  which 
by  the  terms  of  the  act  we  are  required  to 
construe  it,  so  as  to  make  it  applicable  to 
injuries  to  workmen  which  are  unexpected 
and  unintentional  and  which  thus  come  with- 
in the  meaning  of  the  term  "accidents"  as  it 
la  popularly  understood.  In  adopting  this 
Interpretation  of  the  terms  of  the  act  above 
referred  to  we  have  been  mindful  of  the 
aonrce  from  which  our  statute  was  evident- 


Ily  derived,  viz.  die  Workmen'^  Compensa- 
tion Act  of  England,  enacted  by  Parliament 
in  the  year  1897,  under  section  1  of  whicb 
employers  are  declared  to  be  liable  to  tbdr 
employes  for  "personal  injuries  by  accident 
arising  oat  of  and  in  the  course  of  the  em- 
plojrment."  Construing  this  act  of  Parlia- 
ment, Lord  MacNaughton,  in  the  leading  case 
of  Fenton  ▼.  Tborley,  Ld.  (1903),  A.  O.  443. 
said: 

"The  expression  'accident'  is  used  in  the  pub- 
lic and  ordinary  sense  of  the  word  as  denoting 
an  unlooked  for  event  which  is  not  expected  or 
designed." 

In  the  case  of  Western  Indemnity  Ca  v. 
PilUbury,  170  Cal.  686,  151  Pac.  398,  this 
language  was  expressly  adopted  as  defining 
the  word  "accident"  as  used  in  our  Work- 
men's Compensation  Act  In  the  case  of 
Southwestern  Surety  Insurance  Co.  v.  Pills- 
bury,  172  CaL  769,  158  Pac.  762,  this  court 
drew  attention  to  the  distinction  to  be  drawn 
between  cases  arising  out  of  the  more  limit- 
ed phraseology  of  life  or  accident  insurance 
policies  as  illustrated  in  the  Rock  Case,  and 
the  broader  meaning  to  be  applied  to  the  lan- 
guage employed  in  the  Workmen's  Compen- 
sation Act ;  while  in  the  yet  more  recent  case 
of  Ocean  Accident  &  Guaranty  Co.  v.  Indus- 
trial Accident  Com.,  173  CaL  813,  158  Pac. 
1041,  U  R.  A.  1917B,  336,  the  words  of  the 
act  in  question  were  again  considered  as 
having  been  taken  literally  from  the  Work- 
men's Compensation  Act  of  England  with  the 
construction  they  had  there  received  prior  to 
their  incorporation  Into  our  California  stat- 
utes. Applying  this  current  of  authority  to 
the  facts  of  the  case  at  bar,  it  must  be  evi- 
dent that  the  injury  suffered  by  the  applicant 
as  set  forth  in  the  findings  of  fact  of  the  In- 
dustrial Accident  Commission  ani  for  which 
he  was  awarded  compensation  was  an  "acci- 
dent" within  the  meaning  of  the  act.  Many 
cases  might  be  cited  from  other  states  having 
similar  statutes  and  from  England,  in  which 
like  unforeseen,  unexpected,  and  unintended 
injuries  to  employes  have  been  classed  as 
"accidents"  and  held  sufficient  to  Justify 
awards,  such  as  Injuries  sustained  by  per- 
sons while  lifting  heavy  objects,  or  through 
exposure  to  drafts  or  chilly  air,  or  icy  water 
in  mines,  or  through  the  rupture  of  blood 
vessels  brought  on  by  unusual  heat  or  over 
exertion,  or  through  the  Inhalation  of  poi- 
sonous gases,  and  the  like ;  but  we  think  the 
reasoning  of  the  decisions  of  this  court  above 
cited  sufficient  to  define  the  scope  and  mean- 
ing of  the  act  so  as  to  Justify  its  application 
to  the  instant  case. 

For  the  foregoing  reasons  the  petition  here- 
in is  denied,  and  the  award  of  the  commis- 
sion affirmed. 

We  concur:  AN6ELL01TI,  0.  J.;  SHAW, 
J.;   SLOSS,  J.;   WILBUR,  J.;   MELVm,  J. 
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an  cai:  apo) 

HAIJilDIB   T.  rmST   PEDERAIi  TRUST 

CO.     (S.  P.  7678J 

(Supreme  Court  of  CBlifornia.     Feb.  23,  ldl8. 

Rehearing  Denied  March  25,  1018.) 

1.  Appkal  and  Bbror  «=>996,  1011(1)— PiWD- 
IN08  BaSKO  oh  CONFUOTinO  Btiokncb— 
Review.  , 

Finding  made  apon  conflicting  evidence  is 
conclusive,  and  appellate  court  must  view  infer- 
ences which  the  trial  court  might  reasonably 
have  drawn  as  evidence  tending  to  support  the 
finding  assailed. 

2.  Fraud  ®=>20— Reliarcx  or  Misrefresxn- 
tat10n8— nkck88ity. 

Reliance  on  fraudulent  misrejpresentations 
is  a  necessarv  element  in  an  action  based  oo 
fraud  or  deceit 

3.  Fraud  €=>58(4)— iReuarck  on  Refrxsen- 
tahonb— sufwcibncy  of  evidence. 

In  an  action  to  compel  an  accounting  for 
^vidends  realized  bj;  purchaser  of  shares  of 
stock,  held,  under  evidence,  that  the  seller  did 
not  rely  upon  purchaser's  alleged  fraudulent  rep- 
resentatiuus,  but  upon  hia  own  judgment,  ex- 
perience, and  information. 

4.  Fraud  ^=>23— Pabxixs  iit  Fiduoiart  Re- 
liation— duiy  to  disclose  facts. 

As  between  the  purchaser  of  stock  who  was 
director  and  general  manager  of  a  corporation 
and  the  seller  who  was  director  and  president, 
there  was  no  duty  of  either  to  disclose  all  facta 
within  his  knowledge. 

5.  Corporations  ^=>116  — Sale  of  Stock  — 
Settino  Aside— Grounds— iNADEguACT  or 
Pjuob. 

Where  the  parties  stood  on  equal  terms, 
that  stuck  purchased  was  worth  very  much  more 
than  the  price  paid  would  not  afford  a  ground 
for  aettiBg  aside  sale. 

Department  1.  Appeal  from  Superior  Court, 
City  and  County  of  San  Fraudsco;  J.  M.  Sea- 
well,  Judge. 

Action  by  Martha  E.  Hallldle,  as  trustee 
for  the  stockholders  of  the  California  Wire 
Works,  against  the  First  Federal  Trust  Com- 
pany, as  administrator  of  the  estate  of  Victor 
Englnger,  deceased.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Osgood  Putnam  and  Wm.  O.  Crittenden, 
both  of  San  Francisco,  and  Chas.  C.  Boynton, 
of  Oakland,  for  appellant  Cushlng  &  Gush- 
ing, William  H.  Gcvrlll,  and  Wm.  S.  Mc^ 
EUilght,  all  of  San  Fran<asoo,  for  respondent 

SLOSS,  J.  For  many  years  California 
Wire  Works,  a  corporation,  had  been  engaged 
in  the  manufacture  of  various  wire  products, 
Indoding  wire  netting.  O^e  company  had 
been  founded  by  A.  S.  Hallldie,  who  was  Its 
manager  and  principal  stockholder.  Victor 
Englnger,  who  had  been  in  Its  employ,  en- 
gaged In  the  manufacture  of  wire  doth  and 
netting  on  his  own  account  In  1805  Hallldle 
and  Bnginger  organised  California  Wire 
Cloth  Company,  a  corporation  which  was 
formed  to  take  over  the  wire  cloth  and  net- 
ting business  of  the  wire  wor&s  and  that  of 
Knglnger.  Englnger  took  a  majority  of  the 
stock  of  the  new  corporation,  and  became 
ita  treasurer  and  general  manager.  Certain 
machinery  of  the  wire  works  was  sold  to  the 


wire  cloth  company  for  an  agreed  price,  paid 
in  part  by  the  Issuance  to  California  Wire 
Works  of  SO  shares  of  the  capital  stodc  Of 
the  California  Wire  Cloth  Company,  regards 
ed  by  the  parties  as  paid  up  to  the  extent  of 
$50  per  share. 

In  January,  1899,  Bngtnger  bought  these  5(V 
shares  for  $1,625,  or  $32.50  per  share.  The 
present  action  was  brought  to  compel  an  ac- 
counting of  dividends  and  other  proceeds 
realized  by  the  purchaser,  on  the  ground 
that  the  sale  had  been  Induced  by  frandiH 
lent  misrepresentations  made  by  Enslnger  to 
Hallldle,  who  was  acting  in  the  transacticm 
for  California  Wire  Worka  The  plaintiff, 
who  Is  the  widow  of  A.  S.  Hallldle,  main- 
tains the  action  as  trustee  for  the  stockhold- 
ers of  California  Wire  Works,  which  has 
forfeited  its  cliarter.  Judgment  went  in  fa- 
vor of  the  defendant  Englnger,  and  the  plaln- 
tlff  appeals.  Pending  the  appeal  Englnger 
died,  and  the  First  Federal  Trust  Company, 
the  administrator  of  his  estate,  has  been  sub- 
stituted as  defendant  and  respondent. 

The  findings  of  the  court  were  against  the 
averments  of  fraud  contained  In  the  com- 
plaint There  is  a  further  finding  that  nei- 
ther HalUdie  nor  the  California  Wire  Works 
acted  or  relied  upon  any  false  statement  or 
representation  alleged  to  have  been  made  by 
Englnger.  The  only  substantial  ground 
urged  by  the  plaintiff  In  support  of  her  ap- 
peal Is  that  the  evidence  does  not  support 
these  findings. 

The  complaint  set  np  two  dasses  of  fraud- 
ulent misrepresentations,  which,  as  was 
claimed,  had  operated  to  induce  Hallldle  to 
sell  the  stock  of  the  wire  works  to  Englnger 
at  $32.60  a  share.  It  was  alleged.  In  consid- 
erable detail,  that  during  the  several  years 
preceding  the  sale  Englnger  had  made  false 
entries  In  the  Inventories  and  acoonnts  of  said 
California  Wire  Cloth  Company,  and  had 
thereby  deceived  Hallldle  into  the  belief  that 
the  assets  and  profits  of  said  corporation 
were  smaller  than  they  in  fact  were.  We 
may  dismiss  this  branch  of  the  case  with  the 
statement  that  the  court  found  that  there 
had  been  no  falsification  of  the  corporate  rec- 
ords, and  that  a  reading  of  the  transcript 
satisfies  us  that  the  appellant  concedes  little 
enough  when  she  admits  that  this  finding  Is 
sustained  by  the  evidence.  The  learned  Judge 
of  the  trial  court  had  strong  warrant  for 
saying,  as  he  did,  that  "the  evidence  is  con- 
duslve  that  the  defendant  [Englnger]  did  not 
make  those  alterations."  The  other  alleged 
misrepresentations  were  oral,  relating,  prln- 
dpally,  to  the  profits  earned  by  the  Califor- 
nia Wire  Cloth  Company  for  the  two  or  three 
years  preceding  the  purchase  of  the  fifty 
shares  by  Elnglnger.  In  substance,  the  alle- 
gation of  the  complaint  Is  that  the  corpora- 
tion had  made  large  profits  during  the  years 
from  1S95  to  1899;  that  Englnger  repeatedly 
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stated  to  Ballldle  tbat  the  company  was  not 
making  any  profits;  that  these  representa- 
tions were  made  by  him  for  the  purpose  of 
misleading  Hallldle  and  inducing  him,  as 
manager  of  the  California  Wire  Works,  to 
sell  said  60  shares  of  stock  to  defendant  for 
•a  price  far  below  their  actual  value,  which  is 
alleged  to  have  been,  at  the  time  of  the  sale, 
In  excess  of  ^85  per  share. 

[1]  As  we  have  said,  the  court  found  that 
no  false  representations  were  made.  The 
appellant's  claim  that  this  finding  is  contrary 
to  the  uncontradicted  evidence  is  based  upon 
a  distorted  and  partial  view  of  a  few  isolated 
extracts  from  the  testimony  of  Bnglnger. 
Findings  made  upon  conflicting  evidence  are 
conclusive  here,  and  an  appellate  court  must 
view  all  inferences  which  the  trial  court 
might  reasonably  have  drawn  as  evidence 
tending  to  support  a  finding  assailed.  Ryder 
V.  Bamberger,  172  Cal.  791, 158  Pae.  753.  The 
record,  read  in  the  light  of  this  rule,  is  en- 
tirely consistent  with  the  conclusion  that 
whatever  representations  Engfngrer  may  have 
made  to  Hallldle  were  substantially  true. 
Much  is  sought  to  be  made  of  the  fact  that 
the  California  Wire  Cloth  Oomimny  derived 
Urge  profits  from  the  sale  of  netting  for  use 
in  fish  nets,  a  branch  of  business  that  began 
to  develop  shortly  before  the  sale  of  the 
shares  of  stock  here  in  question.  Without  go- 
ing into  this  matter  at  length,  we  deem  It 
suflSdent  to  say  that  the  evidence  fully  Justi- 
fied the  conclusion  that  Englnger  said  and 
did  nothing  tending  to  mislead  Hallldle  In 
this,  or  in  any  other  matter  affecting  the  val- 
ne  of  the  stock. 

[t,  3]  But,  regardless  of  these  consldBra- 
tlona,  the  appellant  is  still  confronted  by  the 
finding  that  Hallldle  did  not  rely  upon  Sin- 
ginger's  statements.  Such  reliance  is,  of 
course,  a  necessary  element  In  an  action 
based  on  fraud  or  deceit.  Maxon-Nowlin 
Co.  T.  Norswlng,  166  Cal.  509,  137  Pac.  240. 
The  finding  Is  amply  sustained  by  the  evi- 
dence. Hallldle  was  a  man  of  long  experience 
in  the  manufacture  and  sale  of  the  very 
class  of  articles  made  and  sold  by  the  Cali- 
fornia Wirei"Cloth  Company.  The  California 
Wire  Works,  of  which  he  was  manager,  had 
for  many  years  been  engaged  in  the  manu- 
facture of  wire  netting.  As  stated  above, 
the  wire  cloth  company  was  organized  for 
the  purpose,  among  other  things,  of  taking 
over  the  wire  netting  business  and  machinery 
of  the  California  Wire  Works,  Hallldle  be- 
came a  director  and  the  president  of  the 
Oallfomla  Wire  Cloth  Company,  and  contin- 
ued in  these  capacities  until  the  sale  of  the 
50  shares.  It  was  his  practice  to  attend  the 
meetings  of  the  board  of  directors,  which 
rere  held  monthly.  While  his  health  was 
somewhat  impaired,  there  is  no  suggestion 
that  he  was  suffering  from  any  mental  weak- 
ness or  derangement,  or  that  he  was  Incapac- 
itated from  attending  to  business.  At  the 
meetings  of  the  California  Wire  Olotb  Com- 


pany, statements  of  the  accounts  and  trans- 
actions of  the  company  were  presented  by 
Enginger  and  read  to  the  directors.  Tbe  gen- 
eral  conditions  of  the  btisiness  were  discnah 
ed.  The  evidence  indicates  tbat^  throaghont 
the  first  years  of  the  business  career  of  tlie 
wire  cloth  company,  HallltHe  was  anything 
but  optimistic  with  regard  to  the  company's 
ability  to  realize  substantial  profits  from  the 
manufacture  of  wire  netting.  In  August  or 
September,  1898,  Enginger  made  an  offer  of 
$32.50  per  share  for  the  stock  owned  by 
California  Wire  Works.  Hallldle  did  not 
act  on  the  offer  for  three  or  four  months. 
Finally,  in  January,  1889,  he  advised  En- 
ginger that  the  board  of  directors  of  the  Wire 
Works  had  decided  to  sell  the  stock  at  the 
figure  offered.  Just  prior  to  this,  public 
announcement  had  been  made  of  a  consolida- 
tion of  the  manufacturers  of  wire  to  whom 
the  wire  cloth  company  had  to  look  for  its 
supplies  of  wire  to  be  used  in  the  making 
of  its  netting  and  cloth.  The  record  Justi- 
fies the  inference  that  Hallldle  feared  that 
the  manufacture  and  sale  of  wire  netting 
would  be  rendered  more  difiicult  and  hazard- 
ous by  the  amalgamation,  and  that  this  ap- 
prehension was.  In  large  part  at  least,  the 
moving  cause  of  hla  decision  to  selL  At  any 
rate,  the  trial  court  was  warranted  in  con- 
cluding that  HaUldie  relied  up^n  his  own 
judgment,  exfterience  and  information  in  act- 
ing upon  the  offer  made  by  Enginger.  That 
he  had  not  the  same  faith  in  the  future  of 
the  business  that  Enginger  had  Is  apparent 
That  the  subsequent  progress  of  the  corpora- 
tion vindicated  Enginger's  Judgment  is  equal- 
ly plain.  But  the  fact  that  the  purchase 
proved  very  profitable  to  Enginger  would  not 
Justify  a  court  in  setting  It  aside. 

[fl  It  is  suggested  in  the  appellant's  brief 
that,  even  if  there  was  no  active  misrepre- 
sentation by  Enginger,  there  was  a  failure 
upon  his  part  to  disclose  all  of  the  facts 
within  his  knowledge.  But  the  evidence  did 
not  show  any  such  relation  between  the  par- 
ties as  to  impose  upon  Enginger  the  stringent 
obligations  of  a  trustee.  While  Enginger 
was  a  director  and  general  manager  of  the 
wire  cloth  company,  it  must  be'  remembered 
that  Hallldle  himself  was  not  only  a  director 
but  the  president  of  the  corporation.  In 
negotiating  for  the  stock,  the  two  stood  on 
equal  terms,  and  neither  owed  the  other  any 
special  duty  of  a  fiduciary  nature. 

[5]  This  being  the  relation  between  the 
parttea,  the  fact,  if  it  be  a  fact,  that  the 
stock  was,  at  the  time  of  the  purchase,  worth 
very  much  more  than  the  price  paid,  does 
not  furnish  a  ground  tor  settlog  the  transac- 
tion aside. 

"Where  the  partiei  were  both  in  a  aitaation 
to  form  an  independent  judgment  conoeming  the 
transaction,  and  acted  Imowingly  and  intention- 
ally, mere  inadequacy  in  the  price,  •  •  •  nn- 
accompanied  by  oth^  inequitable  incidents,  is 
never  of  itself  a  sufficient  ground  for  canceling 
an  executed  or  executory  contract."  Pom.  £<q. 
Jur.  (3d  Ed.)  i  926. 
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We  see  no  tfaaon  to  qneatlon  the  correct- 
Ben  of  tbe  concluiloiia  readied  below. 
The  Judsmeat  is  affirmed. 

We  concur:  SHIA.W.  J.;  RIOHAItDS, 
Judge  pro  tem. 

(ITT  Cal.  CM) 

BRTAN  y.  TEVIS.     (8.  V.  864&) 
(Supreme  Court  of  California.    Feb.  27,  1918.) 

1.  Appeai.  and  IlBROB  «s>622— Tbanscbipt— 
TlUE  FOS  FrciNo. 

From  a  Judgment  of  March  10, 1814,  defend- 
ant appealed  on  May  18,  1914,  haTins  giTen 
notice  of  intention  to  move  for  new  trial  "upon 
a  etatement  of  the  case,"  on  April  24,  1914. 
No  transcript  was  filed.  On  May  1,  1916,  the 
proceeding  for  new  trial  waa  dismissed  for  lack 
of  diligence,  and  such  order  became  finaL  On 
May  6,  1916,  defendant  gave  notice  of  motion 
to  vacate  such  order.  On  September  15,  1916, 
the  order  was  vacated,  but  on  September  21, 
19l6,  the  last  order  was  vacated  and  the  motion 
to  vacate  was  set  for  further  hearing.  On  Jan- 
nary  S,  1917,  such  motion  waa  finally  denied. 
Held,  that  the  last  order  in  effect  ended  such 
proceedings  for  new  trial,  and  from  its  date  the 
time  began  to  run  within  which  the  transcript 
must  be  filed  where  proceedings  for  new  trial  are 
pending  in  the  lower  court,  under  rules  2  and 
5  (119  Pac.  ix  and  i),  providing  that  the  tran- 
script must  be  filed  within  40  days  after  perfec- 
tion of  appeal,  but  that,  if  prepared  under  Code 
Civ.  Proc.  {  953a,  the  time  for  filing  shall  not 
begin  to  run  until  the  proceeding  to  obtain  It 
has  been  terminated. 

2.  Appeal  and  Esbob  «=>622— Transobipt— 
Time  roB  Filing. 

In  such  case,  where  defendant  on  January 
15,  1917,  was  refused  settlement  of  statement 
on  motion  for  new  trial  to  be  used  on  appeal 
from  the  judgment  such  brder  being  in  effect 
Asmissal  and  termmation  of  the  proceeding  for 
settlement,  thenceforth  no  proceeding  for  the 
settlement  of  the  statement  which  mi^ht  be  used 
on  the  appeal  was  pending,  and  the  time  within 
which  the  transcript  might  be  filed  commenced 
to  run. 

3.  Appeal  and  E^ob  ^=3624— Tbanscbipt— 
Time  fob  Filing. 

In  such  case,  pendency  of  appeals  from  the 
orders  of  January  5  and  15,  1917,  did  not  ipso 
facto  extend  the  time  for  filing  transcript  on  ap- 
peal from  the  judgment. 

4.  Appeal  and  Ebbob  9=>628{2)— Tbanbobipt 
— Time  fob  Fiuno. 

If,  in  the  matter  of  obtaining  a  record,  It 
is  clearly  made  to  appear  in  the  Supreme  Court 
on  a  motion  to  dismiss  an  appeal  that  there  bad 
been  an  arbitrary  disregard  by  the  lower  court 
of  the  rights  of  the  appellant  in  the  dismissal 
of  his  proceeding  for  a  record  or  bill  to  deter- 
mine whether  the  appellant  had  proceeded  with 
dne  diligence,  with  the  result  that  there  is  sub- 
.  ataatial  merit  in  an  appeal  involving  the  ques- 
tion of  the  right  of  a  party  to  a  record  on  an- 
other appeal,  and  the  party  is  prosecuting  the 
same  diligently,  the  court  might  be  warranted 
in  refusing  to  dismiss  the  former  appeal  until 
the  question  of  the  right'  to  the.  record  is  final- 
ly terminated,  but  in  the  absence  of  such  a 
•nowing  in  regard  to  the  subsequent  appeal  the 
oonrt  will  not  regard  its  pendency  a*  an  answer 
to  the  motion  to  dJBmiss. 

In  Bank.  Appeal  from  Superior  Court, 
OUy  and  County  of  San  E^andaco ;  Bernard 
J.  Flood,  Judge. 

Acti<»  by  Sarah  A,  Bryan,  administratrix 
of  the  estate  of  Jeaae  W.  Bryan,  deceased. 


against  WOUam  S.  Tcrls.  On  plaintiff's  mo- 
tion to  dismiss  defendant's  aj^eal  from  Judg- 
ment for  plalntUC.    A];^)eal  dismissed. 

John  B.  Boinett,  of  San  Francisco,  for  ap- 
pellant. Thomas,  Beedy  &  Lanagan,  of  San 
Frandsoo,  fw  respondoit. 

ANGSLLOni,  0.  J.  This  is  a  motion  to 
dismiss  an  appeal  from  a  judgment  on  the 
ground  that  appellant  has  failed  to  file  his 
transcript  on  aiq)eal  within  the  time  pre- 
scribed by  oar  rale&  Rules  2  and  6  (119 
Pac.  ix,  x).  The  appeal  was  taken  May  IS, 
1914,  from  a  jndj^ent  entered  March  16, 
1914,  notice  of  intention  to  more  for  a  new 
trial  "upon  a  statement  of  the  case"  to  be 
thereafter  prepared,  having  been  given  and 
filed  April  24,  1914.  No  transcript  has  ever 
been  filed.  Under  the  rules  hereinbefore  re- 
ferred to,  the  49-day  period  within  which  ap 
pellant  could  file  his  transcript  did  not  be> 
gin  to  run  "until  the  motion  for  a  new  trial 
has  been  decided,  or  the  proceeding  therefot 
dismissed."  Likewise  such  time  did  not  be- 
gin to  run  during  the  pendency  of  any  pro- 
ceeding "for  the  settlement  of  the  bill  of  ex- 
ceptions or  statement  which  may  be  used  ir 
support  of  such  appeal."  It  is  upon  these 
provisions  i^  our  rules  that  aiM>ellant  must 
necessarily  rely  to  defeat  the  motion  to  dis- 
miss. 

[1]  As  to  the  motion  for  a  new  trial,  it 
ai^ears  that  on  April  1, 1916,  the  trial  court, 
on  motion  duly  made^  beard,  and  submitted, 
made  an  order  dismissing  the  proceeding  on 
the  ground  that  the  defendant  had  not  pros- 
ecuted the  same  with  due  diligence.  No  ap- 
peal was  ever  taken  from  this  order,  and  it 
has  long  since  become  final.  This  motion 
was  in  effect  one  denying  the  motion  for  a 
new  trial.  VoU  v.  Hollls,  60  Cal.  572;  Lang 
V.  Superior  Court,  71  Cal.  491,  12  Pac.  306, 
416;  Galbraith  v.  Lowe,  142  CaL  295,  75  Pac. 
SSI.  Instead  of  appealing  from  this  order 
appellant,  on  May  6,  1916,  gave  notice  of  a 
motion  to  vacate  it,  on  the  ground  that  his 
delay  in  prosecuting  the  motion  for  a  new 
trial  was  aue  to  mistake  and  excusable  neg- 
lect. On  September  15,  1916,  the  superior 
court  made  am  order  purporting  to  vacate 
the  order  of  dismissal.     On  September  21, 

1916,  the  superior  court  made  an  order  ex 
parte  purporting  to  vacate  the  last-named 
order,  and  setting  the  motion  to  vacate  the 
order  dismissing  the  proceedings  for  a  new 
trial  for  further  hearing.     On  January  6, 

1917,  after  a  hearing,  the  superior  court 
made  its  order  finally  denying  the  motion  to 
vacate  the  order  dismissing  the  proceedings 
for  a  new  trial.  Whatever  may  be  said  as 
to  the  effect  of  any  of  the  previous  orders 
made  after  that  of  April  1,  1916,  dismissing 
the  proceeding  for  a  new  trial,  this  order  of 
January  5,  1917,  was  certainly  in  substance 
and  eaect  <»ie  deciding  and  denying  th»  mo- 
tion for  a  new  trial  and  definitely  ending  the 
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proceeding  tberefor.  In  so  for  as  the  pro- 
vision of  our  rules  postponing  the  commence- 
ment of  the  time  within  which  the  transcript 
must  be  filed  where  a  proceeding  for  a  new 
trial  is  pending  in  the  lower  court  is  con- 
cerned, the  time  for  transcript  commenced  to 
run  at  least  as  early  as  that  date. 

[2,  3]  As  to  the  pendency  of  the  proceeding 
for  a  statement  which  might  be  used  on  said 
appeal  from  the  judgment:  On  January  15, 
1917,  appellant  demanded  of  the  Judge  of  the 
lower  court  that  he  settle  the  statement  on 
motion  for  a  new  trial  in  order  that  he  might 
use  the  same  on  his  appeal  from  the  judg- 
ment. The  judge  refused  to  do  this.  On 
the  same  day  an  order  signed  by  the  judge 
was  entered  on  the  minutes  of  the  court 
denying  the  application  for  the  settlement  of 
the  statement.  This  order  was  In  effect  one 
dismissing  and  terminating  the  proceeding  In 
the  lower  court  for  the  settlement  of  the 
statement  Thenceforth,  within  the  meaning 
of  our  rules,  no  proceeding  for  the  settle- 
ment of  the  statement  wUcfa  might  be  used 
on  the  appeal  was  pending,  and  the  time 
within  which  the  transcript  might  be  filed 
commenced  to  run.  See  Williams  v.  Wil- 
liams, 168  Paa  19.  No  resort  to  mandate  to 
compel  the  settlement  of  the  statement  was 
made  prior  to  the  service  of  the  notice  of 
motion  to  dismiss  the  appeal  (Ocfober  26, 
1917),  and  indeed  no  application  for  any  such 
remedy  has  been  made  up  to  this  time-  See 
Murphy  v.  Stelllng,  138  Cal.  642,  643,  72  Pac. 
176 ;  Hartmann  v.  Smith.  140  Cal.  461,  467, 
74  Pac.  7.  Appellant  In  February,  1917,  did 
appeal  from  the  orders  of  January  6th  and 
15th,  and  Is  now  seeking  to  obtain  the  set- 
tlement of  a  bill  of  exceptions  to  be  used  on 
those  api)eals,  but  up  to  this  time  apparently 
without  success.  If  we  concede  that  these 
orders  are  appealable,  the  pendency  of  the 
appeals  does  not  Ipso  facto  extend  the  time 
for  filing  transcript  on  the  appeal  from  the 
Judgment    See  Williams  ▼.  Williams,  supra. 

[4]  As  substantially  suggested  In  the  case 
just  dted,  If,  in  the  matter  of  obtaining  a 
record,  it  is  clearly  made  to  appear  in  this 
court  on  a  motion  to  dismiss  an  appeal  that 
there  had  been  an  arbitrary  disregard  by  the 
lower  court  of  the  rights  of  the  appellant  in 
the  dismissal  of  bis  proceeding  for  a  record 
or  bill — a  gross  abuse  of  the  discretion  com- 
mitted to  It,  to  determine  whether  the  ap- 
pellant had  proceeded  with  due  diligence, 
with  the  result  that  there  is  substantial  mei^ 
it  in  an  appeal  involving  the  question  of  the 
right  of  a  party  to  a  record  on  auother  ap- 
peal, and  the  party  is  prosecuting  the  same 
diligently,  we  might  be  warranted  in  refus- 
ing to  dismiss  the  former  appeal  untQ  the 
question  of  the  right  to  the  record  Is  finally 
determined.  But  where  such  a  showing  in 
regard  to  the  subsequent  appeal  is  not  made 
to  appear,  we  will  not  regard  its  pendency  as 
an  answer  to  the  motion  to  dismiss.    In  the 


case  at  bar  appdlantTs  proposed  bill  of  ex- 
ceptions on  the  subsequent  appeals  has  been 
presented  as  a  port  ot  the  evidence  on  this 
motion.  It  Is  ajqDarent  to  us,  therefrom,  that 
there  is  no  merit  in  the  subsequent  appeals. 
The  conclusion  of  the  court  below  that  the 
appellant  had  not  proceeded  with  due  dil- 
igence In  the  -matter  of  obtaining  a  settle- 
ment of  the  statement  to  be  used  on  the  mo- 
tion for  a  new  trial,  and  that  the  lack  of 
diligence  was  Inexcusable,  which  was  the 
very  matter  determined  by  the  court  in  dis- 
missing the  proceeding  for  a  new  trial,  could 
not  be  disturbed  by  us  under  the  circum- 
stances shown.  In  view  of  such  authorities 
as  Etorcy  v.  Brodis,  163  Cal.  67S,  675,  96  Pac. 
278,  Galbrdth  v.  Lowe,  142  Cal.  295.  75  Pac 
831,  and  Miller  v.  Queen  Ins.  Co.,  2  Cal.  Apt*. 
267,  83  Pac.  287.  The  order  regarding  the 
new  trial  proceeding  would  therefore  hare 
to  be  affirmed,  as  would  also  the  order  of 
January  15,  1917,  relative  to  the  statement 
Itself,  which.  In  view  of  the  ground  upon 
which  the  order  dismissing  the  new  trial  pro- 
ceeding was  based,  was  a  necessary  conse- 
quence thereof.  The  Inexcusable  lack  of  dil- 
igence was  necessarily  the  same  In  each  case^ 
and  the  showing  was  of  such  a  nature  that 
the  action  of  the  trial  court  could  not  be  dis- 
turbed as  to  either. 

It  follows  that  the  motion  to  dismiss  the 
appeal  Is  well  based,  and  must  be  granted. 

The  appeal  is  dismissed. 

We  concur:  SHAW,  J. ;  STX)8S,  J. ; 
MBLVTN,  J.;  WII.BUB,  J.;  VICTOB  B. 
SHAW,  Judge  pro  tern. 

"^'"''^  077  cia.  at) 

THE  EMPOBIUM  v.  CITY  OF  SAN  MATEO 

et  al.    (S.  F.  7396.) 
(Supreme  Court  of  California.    Feb.  26,  1918.) 

1.  Licenses  «=>6(12)  —  Powers'  or  Cirnra  — 
Delivery  Waoons. 

Under  Const,  art.  11,  |  11,  providing  that 
any  city  may  malie  and  enforce  within  its  lim- 
its all  anch  local  police,  sanitary,  and  other  reg- 
ulations as  are  not  in  conflict  with  general  laws 
and  Mnnidpal  Incorporation  Act  (St.  1883,  p. 
270)  {  862.  subd.  10,  anthorizinr  the  board  of 
trustees  of  cities  of  the  sixth  class  tn  license  all 
kinds  of  business  transacted  and  carried  on  in 
snch  city,  a  city  of  such  class  was  authorized  to 
impose  a  license  tax  on  persons  operating  or 
maintaining  delivery  wagons  on  its  streets. 

2.  Licenses  «=>6(12)  —  Powebs  or  CrriES  — 
Delivery  Wagons. 

Where  the  proprietor  of  a  department  store 
In  San  Francisco  established  and  reiriilarly 
maintained  in  the  city  of  San  Mateo  a  local  de- 
livery system  with  horses,  wagons,  and  em- 
ployls  regnlarly  encaeed  in  reccivinif  grmi\i>  from 
the  railroad  stations  in  such  city,  and  doHvering 
them  to  the  store's  customers,  it  brought  itnelf 
within  the  taxing  powers  of  the  city  of  Snn 
Mateo,  and  an  ordinance,  imposing  a  license  tax 
on  persons  operating  or  maintaining  delh-ery 
wagons  on  the  streets  of  the  dty,  was  valid  as 
applied  to  it 

In  Bank.  Appeal  from  Superior  Court, 
San  Mateo  County ;    George  H.  Buck,  Judge. 
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Action  by  Tbe  Emporinm  agalnat  tbe  City 
of  San  Mateo  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Dndley  D.  Sales  and  Theodore  A.  Bell, 
both  of  San  Francisco,  for  appellant.  Charles 
N.  Klrkbrlde,  City  Atty.,  and  Joseph  B.  Gor- 
don, both  of  San  Mateo,  for  respondents. 

FBR  CT7RIAM.  This  appeal  was  first 
heard  in  the  District  Conrt  of  Appeal  for  the 
First  District,  where  the  following  opinion, 
prepared  by  Mr.  Justice  Richards,  was  filed : 

"This  is  an  appeal  from  a  judgment  in  the 
defendants'  favor  following  an  order  sustain- 
ing their  demurrer  without  leave  to  amend. 

"The  complaint  shows  that  the  plaintiff  ia  a 
corporation  engaged  in  the  retail  dry  goods  busi- 
ness in  tbe  city  of  San  Francisco,  having  cus- 
tomers within  said  city  and  also  within  the 
several  cities  and  towns  in  proximity  to  said 
metropolis  and  around  the  San  Francisco  Bay, 
among  which  is  the  city  of  San  Mateo;  that  for 
the  purpose  of  delivery  of  articles  (rf  merchan- 
dise purchased  from  it  by  residents  of  or  in  the 
vicinity  of  the  city  of  San  Mateo  the  plaintiff 
maintains  within  said  city  of  San  Mateo  a 
system  of  local  delivery,  consisting  of  horses 
and  wagons  in  charge  oif  its  employes,  whose 
daily  duty  it  is  to  receive  such  articles  of  mer- 
chandise at  the  stations  in  said  city  to  which 
they  have  been  shipped  by  rail,  there  to  load 
same  upon  such  delivery  wagons  and  deliver  the 
several  articles  of  merchandise  to  their  respec- 
tive purchasers  within  and  about  said  city;  that 
the  city  of  San  Mateo  has  an  ordinance  enti- 
tled 'General  License  Ordinance,'  which  pro- 
vides, in  subdivision  13  of  section  11  thereof, 
for  the  levying  and  collection  of  a  license  tax 
npon  every  person,  firm,  or  corporation  driving, 
operating,  or  maintaining  upon  any  street  in 
said  city  a  delivery  wagon  or  wagons,  at  a  spec- 
ified rate  for  each  such  wagon  according  to  its 
tonnage  capacity.  The  defendants  are  averred 
to  have  persistently  attempted  to  collect  the 
amount  of  license  required  by  this  ordinance 
from  the  plaintiff,  and  this  action  was  instituted 
to  enjoin  them  from  so  doing.  The  plaintiff  con- 
tends that  the  ordinance  is  invalid  for  several 
reasons,  and  also  that,  even  though  generally 
valid,  it  ia  inoperative  in  its  application  to  the 
plaintiff. 

[I]  "With  respect  to  the  power  of  the  city  of 
San  Mateo  to  enact  the  ordinance  in  question  we 
think  its  authority  to  do  so  was  ample  under 
section  11  of  article  11  of  the  state  Constitu- 
tion; and  also  nnder  section  862,  subd.  10,  of 
the  Municipal  Incorporation  Act  (St.  1883,  p. 
270),  under  which  San  Mateo  was  organized  as 
a  city  of  the  sixth  class. 

[2]  "The  main  qaestion  in  the  ease  arises  out 
of  the  disputed  applicability  of  the  ordinance  to 
tbe  plaintiff,  its  contention  in  that  behalf  be- 
ing that  the  power  conferred  by  the  Constitu- 
tion and  statute  npon  the  city  of  San  Mateo 
and  attempted  to  be  exercised  in  the  form  of 
the  ordinance  in  question  was  that  of  imposing  a 
tax  upon  business  privileges,  and  that  as  such 
said  ordinance  must  be  confined  in  its  operation 
to  such  business  as  is  transacted  and  carried  on 
in  snch  city  and  town,  and  under  the  express 
terms  of  the  i^ant  of  power  to  it  in  the  act  of 
its  incor^ration;  and  hence  that  the  plaintiff, 
as  a  business  institution  established  and  being 
condncted  in  San  Francisco,  is  not  subject  to 
the  terms  of  said  ordinance. 

'^t  may  be  conceded  that  if  the  case  presented 
by  tbe  complaint  shows  that  the  plaintiff,  selling 
articles  of  merchandise  in  and  at  its  place  of 
bosineas  in  San  Francisco  to  persons  residing 
in  tbe  city  of  San  Mateo  and  its  vicinity,  and 
as  an  inddeat  to  snch  aales  was  engaged  In  mak- 


ing sudi  casual  and  ooeasional  deliveries  of 
such  merchandise  in  San  Mateo  and  other  out- 
side towns  or  cities  as  their  retail  sales  therein 
required,  by  means  of  delivery  wagons  going  oat 
from  its  said  place  of  business  in  the  metropolia 
and  passing  over  and  along  tlie  streets  of  the 
city  of  San  Mateo  in  tbe  course  of  making  snch 
deliveries,  the  said  plaintiff  would  not  be  subject 
to  the  imposition  or  collection  by  such  outside 
municipality  of  a  license  tax  npon  its  said  de- 
livery wagons.  It  would  seem  to  be  tbe  rule 
that  such  use  of  the  streets  of  a  city  as  would 
be  merely  occasional  and  incidental  to  a  busi- 
ness conducted  elsewhere  than  within  its  bonnd- 
aries  would  not  be  the  proper  subject  of  taxa- 
tion. In  re  Smith,  33  Cal.  App.  101,  164  Pac. ' 
618.  On  the  other  hand,  when  a  business  insti- 
tution, though  located  as  to  its  central  place  of 
conduction  or  of  the  sale  of  its  goods  or  products 
in  one  city  or  town,  conducts  through  delivery 
wagons  or  other  vehicles  a  regular  system  of  de- 
livery to  customers  within  another  municipality, 
the  latter  nnder  proper  authority  may  impose  a 
license  tax  upon  the  wagons  or  other  appliances 
of  tbe  distributing  business  which  is  thus  actual- 
ly done  within  it  and  upon  and  along  its  streets. 
Memphis  v.  Batuile,  66  Tenn.  (8  Heisk.)  524, 2't 
Am.  Rep.  285 ;  City  of  Carterville  v.  Blystone, 
160  Mo.  App.  191.  141  S.  W.  701 ;  Wonner  v. 
Carterville,  142  Mo.  App.  120,  125  S.  W.  881. 
These  authorities  from  other  jurisdictions  seem 
to  us  to  correctly  state  the  rule  in  this  regard, 
and  they  are  not  out  of  harmony  with  the  re- 
cent case  of  Bramman  v.  City  of  Alameda,  162 
Cal.  648,  124  Pac.  243,  which  npon  a  somewhat 
different  state  of  facts  lays  down  a  broad  rule 
respecting  the  powers  of  municipalities  in  this 
state  to  levy  taxes  for  revenue  and  regulation 
upon  business  privileges  conducted  within  them, 
to  the  extent  of  holding  that  under  a  proper 
classification  tbe  city  of  Alameda  had  power  to 
pass  an  ordinance  imposing  a  license  tax  upon 
persons  doing  a  certain  business  within  it,  and 
also  upon  the  delivery  wagons  of  those  engaged 
in  -such  business  who  maintained,  in  addition 
thereto  and  in  aid  thereof,  a  system  of  delivery 
wagons  within  the  municipality.  The  present 
action  jjresents  an  even  stronger  case  for  the 
application  of  the  latter  and,  we  think,  the  bet- 
ter rule.  The  plaintiff  in  the  instant  case,  as  ita 
complaint  affirmatively  shows,  has  not  been  sat- 
isfied to  make  deliveries  of  its  goods  sold  to  pa- 
trons in  San  Mateo  through  the  occasional  and 
purely  incidental  means  of  delivery  wagons  op- 
erated as  an  immediate  adjunct  to  its  drygooda 
store  in  San  Francisco,  and  using  the  streets  of 
San  Mateo  therefor  in  a  transient  way;  but,  on 
the  contrary,  the  plaintiff  has  established  and 
regularly  maintains  in  tbe  said  city  of  San 
Mateo  a  local  delivery  system,  with  horses, 
wagons,  and  employes  regularly  engaged  in  the 
occupation  of  going  daily  to  the  railroad  sta- 
tions of  said  city,  and  there  receiving  and  load- 
ing upon  their  said  wagons  the  goods  and  mer- 
chandise of  the  plaintiff  sent  to  said  places  of 
distribution  by  rail  and  thence  carried  by  reg- 
ular deliveries  upon  and  along  the  streets  of 
said  city  to  the  places  of  business  or  residence 
of  the  persons  purchasing  the  same.  In  other 
words,  the  complaint  herein  places  the  case  in 
precisely  the  same  position  it  would  have  been 
had  the  plaintiff,  instead  of  organizing  and 
equipping  its  own  local  delivery  system  in 
San  Mateo,  made  a  contract  with  a  local  deliv- 
ery establishment  tor  the  sole  carriage  and  de- 
livery by  it  of  the  goods  of  the  plaintiff  shipped 
to  said  point  by  rail,  which  local  institution 
would  seek  to  avoid  tbe  burdens  of  the  ordi- 
nance in  question  upon  the  ground  that  it  and 
its  activities  were  merely  incidental  to  the 
business  of  the  plaintiff  conducted  in  San  Fran- 
cisco. This  statement  of  the  situation  illus- 
trates the  distinction  in  principle  between  the 
different  lines  of  cases  cited  by  tbe  respective 
parties  to  this  controversy.  The  business  which 
the  defendant!  are  seeking  to  bring  within  the 
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Rcope  of  Qie  ordlaanee  !a  not  that  whldi  the 
plaintiff  is  conducting  at  its  San  Francisco 
store,  but  is  that  which  it  is  maintaining  in 
its  regular  local  delivery  system  within  and  up- 
on the  streets  of  San  Uateo.  Under  the  fore- 
going circumstances  as  outlined  by  its  own 
pleading  we  are  entirely  satisfied  that  the  plain- 
tiff has  brought  itself  within  the  taxing  powers 
of  the  city  of  San  Mateo,  and  that  the  ordinance 
in  question  is  not  only  valid  as  within  the 
scope  of  the  powers  of  the  municipality  to  en- 
act the  same,  but  is  also  valid  in  its  application 
to  the  plaintiff  upon  the  state  of  facts  disclosed 
in  this  complaint. 
"Judgment  affirmed." 

CpoQ  petition  of  the  appellant,  the  cause 
was  ordered  transferred  to  this  court  After 
careful  consideration  of  the  i)oint8  presented, 
we  have  reached  the  conclusion  that  the  opin- 
ion of  the  District  Court  of  Appeal  malces  an 
entirely  correct  and  satisfactory  disposltloa 
of  the  questions  presented. 

For  the  reasons  therein  stated.  It  is  or- 
dered that  the  judgment  appealed  from  be 
affirmed. 

(36  Cal.  App.  i«) 

OBERHOLZER  v.  HUBBELL.     (Civ.  2297.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia. Jan.  19,  1818.  Rehearing  Denied 
by  Supreme  Court  March  18,  1918.) 

1.  Municipal  CoaposATions  ®=»706(7)  — 
Use  of  Stbeets  —  Pbbsonai,  Injuries  — 
Question  fob  Jury. 

That  occupants  of  buggy  on  left  side  of 
street  injured  in  collision  with  automobile 
which,  in  order  to  avoid  collision  with  vehicle 
on  right  side,  turned  obliquely  to  left  side,  could 
have  seen  automobile  and  would  have  stopped 
bad  they  been  looking,  does  not  constitute  con- 
tributory negligence  as  a  matter  of  law. 

2.  Municipal  CoEPOSAnoNS  €=»706(4)  — 
Use  of  Stbee'p— Collision— Evidence. 

In  action  for  injuries  to  occupants  of  buggy 
In  collision  with  automobile,  evidence  of  dis- 
position of  horse  is  irrelevant  where  there  was 
no  showing  that  horse  was  frightened  or  was 
unmanageable  before  the  coUision. 
8.  Tbial  <S=>28(3)— View  by  Juby— Change 
or  Conditions. 

Where  16  months  intervened  between  time 
of  collision  of  buggy  with  automobile,  during 
which  time  the  automobile  had  been  in  use  and 
had  made  several  long  trips,  refusal  to  permit 
jury  to  inspect  automobile  was  proper. 
4.  Appkal  and  Ebbob  <S=>974(1)  —  Discbx- 
noN — Special  Issues. 

Under  Code  Civ.  Proc.  {  625,  as  amended 
in  1909,  mailing  submission  of  special  issues 
to  jury  discretionary  with  trial  court,  such  dis- 
cretion will  not  be  reviewed  unless  abuse  is 
shown. 

Appeal  from  Superior  Court,  Sonoma 
County;  Thos.  C.  Denny,  Judge. 

Action  by  Mary  Oberholzer  against  Orton 
B.  Hubbell.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Rolfe  L.  Thompson  and  R.  M.  Barrett, 
both  of  Santa  Rosa,  for  appellant.  Gil  P. 
Hall,  of  Petaluma,  and  W.  F.  Cowan,  of  San- 
ta Rosa,  for  re^ondent. 

U!NNON,  P.  J.  This  la  an  appeal  from  a 
judgment  of  $1,000  obtained  by  plaintiff  In  an 
action  for  damages  for  personal  Injuries  sus- 


tained by  her  la  the  collision  of  as  automobile 
owned  by  the  defendant  with  the  buggy  In 
which  she  was  riding. 

The  evidence  whidi  supports  the  allega- 
tions  of  plaintiff's  complaint  is  to  the  effect 
that  the  plaintiff,  accompanied  by  her  hus- 
band, was  riding  In  a  horse-drawn  vehicle 
driven  by  her  husband  westerly  along  and  on 
the  right-band  side  of  Western  avenue  In 
the  city  of  Petaluma;  that  an  automobile 
owned  by  the  defendant  Hubbell  was  being 
driven  by  him  at  a  speed  of  about  20  miles 
per  hour  along  Keller  street,  in  said  dty,  tn 
a  northerly  direction;  that  upon  arriving  at 
the  intersection  of  Western  avenue  and  Kel- 
ler street  the  automobile  suddenly  encounter- 
ed another  horse  and  wagon;  that  In  an  en- 
deavor to  avoid  a  collision  with  the  latter 
rig  the  defendant  turned  his  automobile  ob- 
liquely from  the  right  to  the  left-hand  side 
of  Keller  street,  and  collided  with  the  plain- 
tUTs  rig,  which  had  partly  passed  the  inter- 
section of  the  center  line  of  the  two  streets; 
that  because  of  the  fftct  that  the  defendant 
had  turned  and  directed  his  automobile  to 
the  left-hand  side  of  the  street  and  behind 
the  horse  and  wagon  which  he  first  encoun- 
tered he  failed  to  observe  the  plalntilTs  rig, 
and  consequently  coUided  with  It;  and  that 
the  defendant  had  sounded  no  warning  what- 
ever of  the  approach  of  his  automobile.  The 
result  of  the  collision  was  that  the  plalnflfC 
and  her  husband  were  thrown  to  the  roadway 
and  injured. 

[1]  It  was  developed  upon  the  cross-exami- 
nation of  the  plaintiff  that  there  was  nothing 
to  obstruct  her  view  or  that  of  her  husband 
of  the  approadi  of  the  defendant's  automo- 
bile ;  that  neither  she  nor  her  husband  look- 
ed to  see  If  other  vehicles  were  approaching ; 
and  that  if  ttkey  had  looked  in  the  direction 
from  which  the  defendant's  automobile  ap- 
proached they  could  have  seen  it  and  "would 
have  stopped."  Because  of  this  testimony  it 
is  insisted  upon  behalf  of  the  defendant  that 
the  plaintiff  should  have  been  nonsuited  upon 
the  theory  that  the  evidence  adduced  In  sup- 
port of  her  case  showed  contributory  negli- 
gence affirmatively  and  as  a  matter  of  law.  In 
an  endeavor  to  sustain  this  contention  counsel 
for  defendant  rely  upon  the  rule  declared  in 
a  series  of  cases  decided  in  this  and  other 
jurisdictions  which  deal  with  the  standard  of 
conduct  by  which  the  contributory  n^Iigence 
of  persons  who  are  approaching  and  intend- 
ing to  cross  the  tracks  of  a  railway  company 
is  ascertained. 

It  is  obvious  that  the  rule  governing  the 
standard  of  conduct  of  a  person  approaching 
a  railway  track,  in  itself  a  warning  of  danger, 
is  not  applicable  to  a  case  where  the  facta, 
as  here,  are  of  such  a  character  as  to  give 
no  warning  to  the  plaintiff  of  any  immediate 
danger,  and  that  the  amount  of  vlgllancs 
necessary  to  constitute  due  care  Is  corre- 
spondingly less  In  the  latter  case. 
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Slmflarly  tbe  case  of  Darts  t.  Brenner  Co, 
et  al.,  le?  GaL  688, 140  Pac.  686.  cited  and  re- 
Ued  on  by  defendant,  la  distinguishable  on  Its 
facta  That  case  deals  with  the  standard  of 
conduct  of  a  pedestrian  In  ctobsIbk  a  street, 
and  there  It  Is  said  that  It  Is  the  duty  of  the 
pedestrian  to  look  both  ways  before  starting 
to  cross. 

Ordinarily  plalntlft  and  her  husband  would 
not  be  reotnlred  to  observe  the  progress  of 
rehlcles  to  the  left  of  them,  and  prior  to  the 
collision  InTolTed  here  there  was  no  warning 
of  the  approach  of  tbe  defendant's  automo- 
bile, which  had  swerved  to  the  left  and  wrong 
side  of  the  road,  and  thereby  suddenly  came 
Into  a  position  which  plalntlfiT  and  her  hus- 
band were  not  required  and  had  no  reason  to 
anticipate. 

In  the  case  of  Hamlin  t.  Padflc  Electric 
Ry.  Co.,  150  CaL  776,  89  Pa&  1109,  the  court 
said: 

"Manifestly  It  is  Imposeible  for  one  driving 
a  vebide  along  a  street  to  look  in  both  direc- 
tions at  once,  and  it  should  ordinarU;  be  left 
to  the  jury  to  determine  under  the  circamstanc- 
es  of  each  particular  case  what  amount  of  vig- 
ilance was  requisite  in  order  to  constitute  due 
care." 

Under  these  drcnmstances  the  question  of 
the  alleged  contributory  negligence  of  the 
plalntur  and  her  husband  was,  we  think,  not 
one  of  law,  but  was  rather  one  of  fact  for 
the  Jury  to  determine,  and  that  question  hav- 
ing been  decided  adversely  to  the  defendant 
In  accord  with  the  evidence,  the  finding  of 
tbe  Jury  In  that  behalf  cannot  be  successful- 
ly assailed  upon  appeal. 

[2]  Tbe  court  did  not  err  In  excluding  evi- 
dence of  the  nature. and  disposition  of  the 
plaintiff's  horse.  It  was  not  claimed,  and 
there  was  no  showing  or  offer  to  show  that 
the  borse  had  become  frightened  at  the  ap- 
proacb  of  the  defendant's  automobile  or  was 
in  any  way  umuanageable  until  after  the  col- 
lision had  occurred. 

[3]  Nor  did  the  court  err  in  refusing  to  per- 
mit the  Jury  to  Inspect  the  defendant's  auto- 
mobile for  the  purpose  of  ascertaining  the 
extent  and  character  of  tbe  damage  done  to 
the  automobile  by  the  collision.  Some  15 
months  had  intervened  between  tbe  time  of 
the  collision  and  the  hearing  of  the  case,  dur- 
ing which  time  the  automobile  bad  been  In 
use,  and  had  made  several  long  trips,  one  as 
far  as  to  Los  Angeles  and  back.  Under  these 
drcumstanoes  we  think  that  tbe  trial  court 
was  Justified  In  refusing  to  permit  the  Jury 
to  Inspect  the  automobile  upon  tbe  ground 
that  such  inspection  was  too  remote  In  point 
of  time  from  the  collision  complained  of. 
Moreover,  it  appears  from  tbe  record  that  tbe 
nature  and  extent  of  the  Injuries  to  tbe  auto- 
mobile resulting  from  the  collision  were  testi- 
fied to  In  detail  by  a  witness  for  tbe  defend- 
ant, and  that  testlmoi^  was  neither  disputed 
nor  attempted  to  be  contradicted  by  tbe  plain- 
tiff. , 


[4]  TbBn  is  no  merit  in  the  contention  tbat 
the  cotirt  erred  to  tbe  prejsdlce  of  tbe  de^ 
fendant  In  refusing  to  submit  to  tbe  Jury  two 
special  isaues  proposed  and  presented  by  tbe 
defendant  relative  to  the  alleged  contributory 
negligence  of  the  plaintiff.  Section  625  of  tbe 
Code  of  Civil  Procedure,  as  amended  li;  1909, 
makes  the  snbmlssloD  of  special  issues  dis- 
cretionary with  the  trial  court,  and  we  can- 
not say  that  under  aU  of  the  circumstances 
of  the  case  tbat  tbe  court  abused  its  discre- 
tion. 

The  Judgment  and  order  are  affirmed. 

We  concur:  KERBIOAN,  J.;  BfiSASLT, 
Judge  pro  tem. 

"°°'°""  (86  CM,  App.  «) 

SANTINA    v.    TOMUNSON.       (Qv.    2292.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Jan.  23,  1018.) 

1.  MnniciPAi.  CoBPOBATioNs  «S9706(4)— TTsii 

OF  STBEETS— NeqLIOKNCB— PlJBAftlHO. 

Generally,  in  an  action  for  injaries  from 
collision  witn  automobile  on  street  ordinances . 
claimed  to  be  violated  are  admissible  in  evi- 
dence under  tbe  general  averment  of  negligence. 

2.  MURIOIPAI.     COBPOKATIONS     «=>705(4)   — 
TJB«     of    StbEET    —     FSBSOHAI.    Injubiks— 

ObDxnances^Evidbnck. 
A  traffic  ordinance  providing  tbat  driver  of 
vehicle  shall  keep  such  vehicle  six  feet  on  right 
side  of  running  board  of  street  car  which  is 
stopping  to  take  on  or  discharge  passenger  is 
not  applicable  to  running  board  on  left  side  of 
car,  and  such  ordinance  is  irrelevant  in  action 
for  injuries  to  passenger  alighting  on  left  side 
of  car  struck  by  automobile  running  nearer  to 
left  running  board  than  six  feet. 

3.  Appeal    and    Erbob    i8=»1050(2)— Eabm- 
I,E88  Ebbob— Evidence. 

Under  anch  circumstances  tbe  admission  of 
tbe  ordinance  vas  prejudicial  error  as  leading 
the  jury  to  bcdieve  that  ordinance  bad  been 
violated. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  Peter  Santlna  against  Richard 
B.  Tomllnson.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Cbas.  L.  Brown  and  John  J.  Mazza,  both 
of  San  £Yancisco,  for  appellant.  Hadsell, 
Sweet  &  Ingalls,  of  San  Francisco,  for  re- 
spondent 

LEI4NON.  P.  J.  This  Is  an  appeal  from  a 
judgment  in  favor  of  tbe  plaintiff  In  tbe  sum 
of  $300  damages. 

Peter  Santlna,  the  plaintiff,  was  riding  on 
a  street  car  traveling  in  a  northwesterly  di- 
rection along  Columbus  avenue  in  tbe  dty 
and  county  of  San  Francisco.  When  the  car 
approached  tbe  crossing  of  Vallejo  street  and 
Columbus  avenue  tbe  plaintiff  asked  tbe  con- 
ductor to  stop  at  Vallejo  street  There  Is  a 
conflict  In  the  testimony  as  to  whether  or 
not  tbe  car  had  fully  stopped  when  tbe  plain- 
tiff alighted,  but  the  testimony  is  clear  to  tbe 
effect  that  the  plaintiff  swung  off  the  front 
left-hand  side  of  the  car.     Immediately  up- 
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on  reaching  the  ground  plaintiff  started  for 
the  comer  of  Colnmbns  avenue  and  Vallejo 
street  A  EV>rd  automobile  was  parked  along 
the  curbing  on  Columbus  avenue  and  plain- 
tiff descended  from  the  street  car  in  front  of 
this  machine.  Defendant,  Dr.  Tomllnson, 
driving  his  automobile,  was  traveling  in  a 
southeasterly  direction  along  Columbus  ave- 
nue, and  was  passing  the  parked  Ford  car, 
driving  the  wheels  of  his  automobile  astride 
the  outer  rail  of  the  westerly  car  track  at 
the  time  plaintiff  alighted.  The  plaintiff  had 
taken  a  couple  of  steps  when  he  was  struck 
by  defendant's  automobile.  The  car  upon 
which  the  plaintiff  was  riding  was  composed 
of  three  sections,  an  open  front,  a  closed 
middle  section,  and  an  open  back,  and  pas- 
sengers could,  If  they  desired,  board  or  alight 
from  the  car  without  Interference  on  either 
side  thereof.  , 

[1]  The  principal  point  made  In  support  of 
the  appeal  is  that  tl^e  trial  court  erred  to  the 
prejudice  of  the  defendant  in  permitting  in 
evidence  over  objection  a  traffic  ordinance 
of  the  city  and  county  of  San  Francisco, 
which  provides  that: 

"Every  person  riding,  driving,  propelliDg  or  in 
charge  of  any  vehicle  upon  any  street  shall 
keep  such  vehicle  at  least  six  feet  on  the  right 
hand  side  from  the  running  board  or  lower  step 
of  any  street  car  which  is  stopping  for  the  pur- 
pose of  taking  on  or  discharging  passengers." 

The  only  objection  made  to  the  Introduc- 
tion of  the  ordinance  in  evidence  was  that  it 
was  immaterial,  and  It  is  now  urged  that 
this  objection  was  well  taken  because  the 
plaintiff  failed  in  the  first  instance  to  plead 
the  ordinance,  and  that  the  evidence  adduced 
in  support  of  the  plaintiff's  case  did  not  es- 
tablish nor  tend  to  establish  any  fact  or  set 
of  facts  upon  which  the  ordinance  in  ques- 
tion bad  any  natural  legitimate  bearing  or 
influence.  With  reference  to  the  first  phase 
of  this  contention  it  will  sufilce  to  say  that 
in  actions  of  this  character  the  existence  of 
an  ordinance  and  the  fact  of  its  violation 
are  essentially  matters  of  evidence  and  not 
of  pleading,  and  therefore  are,  generally 
speaking,  admissible  in  evidence  under  the 
usual  general  averment  of  negligence  such 
as  was  made  in  the  present  case.  Cragg  v. 
Los  Angeles  Trust  Co.,  154  Cal.  663,  98  Pac. 
1063,  16  Ann.  Gas.  1061;  Connell  v.  Harris, 
23  Cal.  App.  537,  138  Pac.  949;  Fresno  Trac- 
tion Co.  V.  Atchison,  eta,  Ry.  Co.  (Sup.)  165 
Pac.  1013. 

[2]  The  second  phase  of  the  defendant's 
contention  concerning  the  materiality  of  the 
ordinance  in  question  is  well  taken  and  must 
be  sustained.  Although  not  required  to  be 
specifically  pleaded,  nevertheless  the  existence 
of  the  ordinance  and  the  fact  of  its  violation 
were  neither  relevant  nor  material  in  the  face 
of  the  manifest  fact  that  the  ordinance  itself 
bad  no  application  to  the  main,  material  facts 
and  circumstances  developed  upon  the  plain- 
tlfTs  case  concerning  the  cause  and  charac- 
ter of  the  collision  of  the  defendant's  auto- 
mobile with  the  plaintiff.    For  Instance^  it 


was  an  established  Cict  of  the  plalntUTs  case 
that  the  defendant  was  driving  an  automo- 
bile in  a  southerly  direction  upon  the  right- 
hand  side  of  the  street  where  he  was  privi- 
leged and  required  to  be,  and  that  the  stre^ 
car  was  proceeding  in  a  northerly  direction 
upon  the  opposite  side  of  the  street.  Thus  It 
will  be  seen  that  the  defendant's  automobile 
was  traveling  to  the  left  of  the  street  car  as 
the  car  Itself  was  proceeding  in  an  opposite 
direction  up  Columbus  avenue.  While  there 
was  some  evidence  that  the  defendant's  au- 
tomobile was  traveling  less  than  six  feet 
away  from  the  left-hand  running  board  of 
the  street  car  at  or  about  the  time  it  was 
stopped  to  permit  the  defendant  to  alight 
therefrom,  nevertheless  the  ordinance  in 
question  plainly  and  unequivocally  pertains 
to  and  prohibits  the  driving  of  an  automo- 
bile on  the  light-hand  side  of  a  stopping 
street  car  closer  than  six  feet  from  the  run- 
ning board  on  that  side  of  the  car.  In  oth- 
er words,  the  ordinance  plainly  refers  to  one 
and  only  one  running  board,  and  that  is  the 
running  board  on  the  right-hand. side  of  the 
street  car.  No  other  construction  can  be 
placed  upon  the  ordinance. 

[3]  This  being  so  and  the  evidence  showing 
without  confiict  that  the  defendant's  automo- 
bile never  approached  the  right-hand  running 
board  of  the  car  upon  which  the  plaintiff 
was  riding,  it  seems  very  clear  that  the  ordi- 
nance in  question  was  oitirriy  irrelevant 
and  immaterial  to  the  facts  established  and 
relied  upon  by  plaintiff  to  support  his  cause 
of  action  for  negligence  and  damages.  That 
the  admission  of  the  ordinance  In  evidence 
was  prejudicial  to  the  defendant  is  obvious. 
Undoubtedly  It  had  a  tendency  to  cause  the 
Jury  to  believe  that  the  defendant  had  been 
guilty  of  a  violation  of  it.  Its  admission 
could  serve  no  other  purpose,  and  serving 
that  purpose  doubtless  prejudiced  the  defend- 
ant and  his  case  upon  the  issue  of  negligence 
in  the  eyes  of  the  jury.  It  is  further  con- 
tended upon  behalf  of  the  defendant  that  the 
evidence  does  not  support  the  finding  of  the 
Jury  implied  from  the  verdict  that  the  de- 
fendant was  guilty  of  negligence  in  the  oper- 
ation of  his  automobile  at  the  time  of  the 
collision,  and  that  the  evidence  on  the  other 
band  does  show  that  the  plaintiff  was  guilty 
of  contributory  negligence. 

'  The  argument  made  in  support  of  this  con- 
tention is  directed  largely  to  a  consideration 
of  the  weight  of  the  evidence  and  the  credi- 
bility of  the  witnesses,  and  we  are  satisfied, 
after  a  review  of  the  record,  that  the  ques- 
tion of  the  negligence  of  the  defendant  and 
the  claimed  contributory  negligence  of  the 
plaintiff  were,  under  all  of  the  facts  and  cir- 
cumstances of  the  case,  questions  of  fact 
for  the  Jury  to  determine,  and  were  therefore 
properly  submitted  to  it  for  decision. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concnr:     KBRBIQAN,  J.;    BBASL.T, 

Judge  pro  tem. 
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PEOPLB  T.  TANNER  «t  aL     (Cr.  420.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Jan.  21,  1918.) 

1.  robbebt  «=323(1>— evidkkck— hxabbat— 
Matxbialitt. 
In  prosecution  for  robbery,  while  exclusion- 
ary hearsay  rule  does  not  apply  to  documents 
and  testimony  that  defendants  sought  to  force 
the  prosecuting  witness  to  Join  the  I.  W.  W., 
the  issue  of  membership  of  defendants  in  the 

1.  W.  W.  was  irrplevant,  except  for  the  purpose 
of  establishing  motive  in  the  robbery  after  prose- 
cuting witness  refused  to  join  the  order. 

2.  Cbiuinal  Law  «s»ll«fl>(B)  —  Appsal  — 
Habmuss  Krbob. 

In  proaecution  for  robbery,  no  prejudice  re- 
sulted from  admission  of  evidence  concerning 
connection  of  defendants  with  the  I.  W.  \V.,  and 
their^  attempt  to  force  the  prosecuting  witness 
to  join  such  organization,  where  the  judge  spe- 
cifically instructed  the  Jury  to  disregard  all 
testimony  not  pertinent,  and  esitecially  that  con- 
cerning the  I.  W.  W. 

3.  Cbiminai.  Law  ®s>1144(8>— AfpxaI/— Pbb- 

SUMPTIONS— iSELECTIOlf    OF  JVSt. 

On  appeal,  the  court  must  assume  that  a 
jury  carefully  selected  were  men  of  at  least  av- 
erage' intelligence,  fully  capable  of  appreciating 
and   following  the  Instructions  given   them. 

4.  Cbiminai.  Law  «=>730(12)  —  Appxai.  — 

H  AKMLFJiB  EUBOBi. 

Miscouduct  of  district  attorney  in  prosecu- 
tion for  robbery  in  referring  to  connection  of  de- 
fendants with  the  I.  W.  W.  was  not  prejudicial, 
where  the  court  specifically  instructed  not  to 
consider  any  insinuations  that  defendanta  were 
members  of  the  I.  W.  W. 

5.  ROBBEBY    «=>24(1)— KVIDKNCB— SUFTICIKN- 
CT. 

Evidence  heU  to  sustain  conviction  of  the 
crime  of  robbery. 

Appeal  from  Snperior  Conrt,  Humboldt 
County;  Denver  Sevier,  Judge. 

George  Tanner  and  Edwin  Eki^e  were  con- 
victed of  robbery,  and  from  tbe  Judgment 
and  order  denying  new  trial  tliey  appeaL 
Affirmed. 

Metzler  &  Mltcbell,  of  Enreka,  for  appel- 
lants. U.  S.  Webb,  Atty.  Gen.,  and  J:  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People 

BURNEOTT,  J.  Defendants  were  informed 
ag&lnst  by  the  dlstrlet  attorney  of  the  county 
of  Humboldt  for  the  crime  of  robbery  com- 
mitted upon  one  James  McMurray.  They 
were  thereupon  duly  tried  and  convicted  of 
the  crime  charged.  Defendants  moved  for 
a  new  trial,  which  motion  was  denied,  and 
tbey  were  thereupon  sentenced  to  imprison- 
ment In  the  state  prison,  the  judgment  Ax- 
ing^ an  indeterminate  sentence.  Defendants 
prosecute  this  appeal  from  the  Judgment  and 
order,  alleging  for  reversal  that  tbe  court 
erred  In  its  rulings  on  the  admissibility  of 
evidence,  that  the  district  attorney  was 
guilty  of  misconduct,  and  that  tbe  verdict 
was  against  the  law  and  the  evidence. 

Briefly  the  facts  disclose  that  soon  after 
James  McMurray  bad  met  the  defendants 
and  convlvialized  with  them,  he  was  invited 
to  their  room  in  a  hotel ;  that  upon  entering 
the  room  defendants  locked  the  door;   that 
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after  a  few  drinks  deftedanta,  exhibiting  cer- 
tain I.  W.  W.  blanks  and  documents,  re- 
quested McMurray  to  Join  the  I.  W.  W.; 
that  upon  his  refusal  one  of  tbe  defmdanta 
assailed  him  with  a  small  table  that  stood 
in  the  room,  and  then  ordered  him  to  dellw 
over  bis  money.  McMurray  was  forced  to 
undress  and  get  Into  bed  and  his  clothes 
were  searched.  Upon  arising  in  tbe  morn- 
ing McMurray  found  defendants  to  have  left 
He  then  reported  tbe  matter  to  the  police^ 
who  found  upon  defendants,  when  arrested, 
money  in  denominations  possessed  by  tbe 
prosecatlng  witness  the  night  before. 

Appellants'  complaint  la  particularly  and 
solely  aimed  at  the  admission  of  the  evidence 
that  defendants  in  the  room  requested  Mc- 
Murray to  join  the  I.  W.  W.,  to  the  admis- 
sion of  certain  papers  of  defendants  bearing 
the  I.  W.  W.  title,  and  to  the  remarks  of  the 
district  attorney  characterizing  defendants 
as  members  of  that  organization.  Tbe  gist 
of  all  defendants'  objections  is  the  reference 
to  the  I.  W.  W. 

[1]  Respondent  seeks  to  support  the  admis- 
sion of  this  evidence  as  a  part  of  the  res 
gestxe.  Whatever  the  meaning  of  that  phrase, 
it  is  at  once  apparent  that  tbe  exclusionary 
hearsay  rule  has  no  application  here.  The 
truth  or  falsity  of  defendants'  membership 
in  the  L  W.  W.  is,  as  is  at  once  obvloas,  ip- 
relevant  to  the  charge  of  robbery.  It  Is 
probable,  however,  and  tbe  remarks  of  the 
district  attorney  seem  to  so  Indicate,  that 
the  prosecution's  theory  was  that  McMur- 
ray's  refusal  to  Join  the  organization  of  In- 
dustrial Workers  furnished  a  motive,  at 
least  in  part,  for  tbe  treatment  be  subse- 
quently and  immediately  recdved.  We  can 
readily  understand  how  the  evidence  could 
be  offered  and  received  for  such  purpose, 
and  the  ruling  of  the  court  was  undoubtedly 
correct 

[2]  As  to  the  question  of  membership  In 
«aid  organization  and  the  district  attorney's 
reference  thereto,  it  is  clear  that  defendants 
suffered  no  prejudice  in  view  of  the  follow- 
ing instructions  given  at  defendants'  request: 

"You  are  instructed  to  disregard  all  testimony 
given,  other  than  that  pertinent  to  the  crime  as 
alleged  in  the  information;  the  fact  that  some 
evidence  has  been  introduced  which  would  tend 
to  show  that  the  defendants  bad  some  litera- 
ture of  the  I.  W.  W.'a  (Industrial  Workers  of 
tbe  World)  npon  them  or  in  their  possession 
must  have  no  weight  in  determining  the  guilt  or 
innocence  of  the  defendants  of  the  crime  of  rob- 
bery, and  you  are  not  permitted  to  take  any  evi- 
dence which  does  not  pertain  to  the  crime  as 
alleged  in  the  information  into  consideration  in 
rendering  your  verdict. 

"You  are  instructed  that  the  defendants  are 
on  trial  for  the  commission  of  the  crime  as 
charged  in  the  information;  and  in  reaching 
a  verdict,  you  are  not  to  take  into  consideration 
any  insinuations  that  may  have  been  made,  dar- 
ing the  trial  that  the  defendants  are  or  were 
members  of.. any  disreputable  organization,  or 
any  organization  at  all.  Neither  are  you  to 
consider  the  presence  of  any  literature  found  in 
the  possession  of  tbe  defendants  as  a  dream- 
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Btance  tending  to  prore  that  they  are  g:n0t7  of 
the  crime'  as  charged  in  the  information." 

[S]  Tbe  Jurors  were  carefully  examined  by 
d^endants,  who  ezerclBed  many  peremptory 
dtiallenges,  to  the  end,  onqtieBtlonably,  that 
they  might  obtain  a  jury  with  whose  intel- 
ligence, common  sense^  and  impartiality  they 
were  satisfied.  And  we  must  assume  that  the 
jury  thus  carefully  selected  were  men  of  at 
least  average  intelligence  and  understanding, 
and  fully  capable  of  appreciating  and  follow- 
ing the  tastructlona  given  them.  We  cannot 
hold  otherwise  than  that  they  followed  the 
instructions  in  question  and  put  from. their 
minds  any  Influence  that  may  have  been  oc- 
casioned by  reference  to  the  Industrial  Work- 
ers of  the  World.  So  viewing  the  case,  it  Is 
difficult  to  see  how  defendants  suffered  the 
prejudice  complained  ol 

[4]  What  la  said  above  disposes  also  of 
-the  question  of  tbe  district  attorney's  mis- 
conduct In  referring  to  the  ofganlsation  of 
the  I.  W.  W.  It  thus  becomes  unnecessary 
to  descant  further  upon  that  {mint 

[S]  The  evidence  was  sufficient  to  justify 
the  verdict 
'  The  judgment  and  order  are  affirmed. 

We  concur:  OHIPMAN,  P.  J.;   HART,  J. 


(M  Old.  App.  K) 

PBOPIiB  V.  BARKDOUa    (Gr.  409.) 
(District  Court  of  Appeal,  Third  District,  Call- 

fonua.    Jan.  22,  1018.) 
L  ORnnHAi,  t>x\r  «a»37-^Ii.ucoAL  Sai,b— Db- 

FHNSE— PUHCIIARK   BT  DeTECTIVB. 

It  was  no  defense  to  a  prosecution  for  un- 
lawfully gelling  alcoholic  liquor  in  no-license  ter- 
ritory that  the  purchase  was  made  by  one  in 
the  service  of  the  county,  employed  by  tbe  sher- 
>iff  for  S50  a  month  to  ferret  out  "blind  piggers," 
or  illiat  sellers  of  intoxicants. 
2.  Witnesses  <&=>318— Ghabacteb  Bvidxncx 
—Absence  of  Attack. 

In  a  prosecution  for  unlawfully  selling  al- 
,<!obolio  liquor  in  no-license  territory,  where 
defendant's  reputation  for  truth  and  veracity 
was  not  questioned  by  any  evidence  introduced 
by  the  people,  his  oiler  to  prove  that  his  char- 
acter in  such  respect  was  good  was  properly  re- 
fused. 

Appeal  from  Superior  Court,  Mendocino 
County ;  J.  Q.  White,  Judge. 

Charles  D.  Barkdoll  was  convicted  of  hav- 
ing unlawfully  disposed  of  alcoholic  liquor 
within  no-license  territory,  and,  from  the  judg- 
ment and  an  order  denying  his  motion  for 
new  trial,  he  appeals.    Affirmed. 

Weldon  &  Mockler,  of  Ukiab,  for  appellant 
U.  S.  Webb,  Atty.  Oen.,  and  J.  Cha&  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

CHIPMAN,  P.  J.  Defendant  was  indicted 
for  and  convicted  of  haying  unlawfully  sold, 
furnished,  and  distributed  alcoholic  liquor  to 
one  William  Frey  within  the  boundaries  of 
the  third  supervisor  district  of  Mendocino 
county;  the  same  being  no-Ucense  territory. 
He  appeals  from  the  judgment  of  conviction 


and  from  the  order  d«iylng  bis  motion  for  a 
new  trial 

Counsel  for  appellant  present  three  ques- 
tions for  review:  (1)  Ibat  the  court  erred  in 
not  granting  defendant's  motion,  made  at 
the  close  of  the  people's  evidence,  to  Instruct 
the  jury  to  acquit;  (2)  that  the  court  erred 
in  not  permitting  defendant  to  Introduce  evi- 
dence of  his  good  character;  (3)  that  the 
court  erred  in  not  pronouncing  Jodgment  on 
the  verdict  of  the  jury.  The  first  and  third 
of  these  points  rest  upon  the  same  proposi- 
tion as  stated  in  defendant's  brief: 

"That  all  tbe  evidence  in  this  case  shows  that 
instead  of  a  sale  it  was  an  'entrapment";  that  It 
was  made  by  an  officer  who  was  under  tbe  pay 
of  officers  of  this  county;  that  if  any  crime 
was  had  it  was  instigated  by  a  representative  of 
the  officers  of  the  county  and  at  their  instance 
and  with  money  furnish^  by  them." 

Defendant  was  conducting  a  barber  shop 
In  the  tovm  of  Covelo,  Round  Valley.  The 
shop  consisted  of  a  front  or  operating  room 
and  a  room  back  of  the  working  room.  One 
Swaney  was  in  tbe  service  of  tbe  county, 
employed  by  Sheriff  Byrnes,  and  was  rec^v- 
ing  f60  per  month,  and  no  other  compensa- 
tion for  his  services,  which  were  to  ferret 
out  "blind  piggers,"  or  illicit  sellers  of  in- 
toxicating liquors,  in  Round  Valley.  Among 
bis  acquaintances  in  the  valley  was  one  Frei 
or  Frey,  tbe  prosecuting  witness.  Frel  was 
well  known  to  defendant,  and  was  in.  the 
habit  of  visiting  defendant  In  his  shop  "to 
cbat  with  him — pretty  chummy."  Swaney 
and  EYei  met  at  Covelo  In  front  of  defend- 
ant's barber  shop,  on  the  day.  charged  In  the 
Indictment,  and  Swaney  asked  Frei  to  go  In- 
to defendant's  shop  and  buy  a  small  bottle  of 
whisky,  giving  Frel  a  dollar  of  his  own  mon- 
ey with  which  to  pay  for  it  Frel  did  not 
know  at  the  time  that  Swaney  was  a  deteo 
tlv^.  Frel  was  somewhat  given  to  drinking, 
and  admitted  that  be  had  been  drinking  that 
day,  and  might  have  been  in  some  degree 
Intoxicated.  His  testimony  was  that  he  went 
into  the  shop  and  purchased  "one  of  the 
small  soda  bottles  or  pijit  bottles,"  and  after- 
ward delivered  It  to  Swaney,  and  drank  some 
of  the  contents  with  Swaney  and  another 
man  In  a  nearby  alley ;  that  It  was  delivered 
to  hlra  personsLlly  In  the  back  room  of  bis 
shop  by  defendant,  to  whom  he  paid  the 
dollar  given  him  by  Swaney.  The  bottle, 
with  what  remained  of  the  contents,  waa 
afterwards  delivered  to  the  sheriff,  who 
marked  It  for  identification  and  placed  It  in 
his  safe,  where  it  remained  and  was  produc- 
ed at  the  trial  and  its  contents  shown  to  con- 
tain 45  per  cent,  "of  absolute  alcohol  by  vol- 
ume." Detective  Swaney  was  asked  to  state 
what  was  done  at  the  time,  and  testlfled  as 
follows: 

"Why,  I  met  Frei  on  the  street  in  front  of 
BarkdoU's  barber  shop,  and  I  asked  him  if  he 
could  get  me  a  bottle  of  whisky,  and  he  said, 
'Yes,'  he  would,  so  I  gave  him  a  dollar,  and  wa 
went  over  on  tiio  sidewalk  in  front  of  the  bar- 
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h«r  ihop,  and  he  told  ne  to  wait  oataide,  and 
h«  went  in,  and  aboat  ten  minutes  he  came  oat 
and  said  he  didn't  have  any;  he  would  have 
to  wait  a  little  while,  ao  I  waited  about  20 
minutes,  and  then  I  went  in  to  see  about  it, 
and  Vx^  wasn't  in  there  at  the  time,  so  I  went 
into  the  bacic  room,  and  there  was  a  couple  of 
Indians  in  there,  and  opened  the  back  door,  and 
I  seen  Mr.  Barkdoll  coming  with  a  sack.  Q. 
Where  was  he?  A.  Why,  he  was  coming  in 
from  the  bade  yard.  Q.  He  was  out  in  the 
back  yard  when  you  saw  him?  A.  Tea,  sir. 
Q.  Well,  go  ahead  and  tell  us.  A.  And  I  ask- 
ed him  if  Frei  hadn't  given  him  a  dollar  for  a 
bottle,  and  he  told  me,  'Yes';  I  told  him  I 
would  like  to  get  the  bottle,  and  he  told  me  that 
he  wouldn't  give  me  the  bottle;  he  would  give  it 
to  E^rei:  he  was  the  one  that  gave  him  the  dol- 
lar. So  I  went  out  then,  and  I  see  Frei  on 
the  sidewalk,  and  I  reminded  him  of  it  again, 
and  about  ten  minutes  he  came  out  with  a  bottle 
and  told  me  to  come  over  into  the  pool  room 
next  door  there.  About  ten  minutes  after  I 
came  out,  I  met  Mr.  Frei;  I  reminded  him  of 
the  bottle  again,  and  he  went  back  into  the 
barber  shop;  when  he  came  out  with  the  bottle 
why  he  told  me  to  come  into  the  pool  room;  I 
went  into  the  pool  room,  opened  the  bottle  then, 
and  had  a  couple  of  drinks  out  of  it,  him  and 
another  fellow  by  the  name  of  George  Fitch. 
Then  he  gave  me  the  remainder  of  the  bottle. 
Q.  And  what  kind  of  a  bottle  was  it  in?  A. 
That's  the  bottle  there." 

He  testified  that  he  kept  the  bottle  with  its 
remoinlng  contents  and  delivered  It  to  Sher- 
iff Byrnes  without  In  any  way  changing  the 
contents  ol  the  bottle.    He  testified  further: 

"Q.  Where  were  you  when  Frei  went  in  the 
last  time?  A.  I  was  on  the  sidewalk  in  front 
of  Barkdoll's  barber  shop.  Q.  And  are  there 
windows  in  the  front  of  the  barber  shop?  '  A. 
Yes. '  Q.  Could  you  see  into  the  shop?  A.  Well, 
there  was  two  rooms  in  the  shop,  front  room 
and  barber  room  and  back  room  in  there.  Q. 
WeU,  <;ouId  you  see  into  either  one  of  the  rooms? 
A.  xes,  I  could  see  into  the  front  room.  Q. 
And  could  yon  see  into  the  back  room?  A.  No, 
sir.  Q.  Did  you  see  where  Mr.  Frei  went  when 
be  went  into  the  barber  shop?  A.  Yes.  Q.  And 
where  did  he  go?  A.  Into  the  back  room.  Q. 
And  was  Barkdoll  in  the  shop,  that  is,  in  the 
front  part  of  the  shop,  when  Frei  went  in?  A. 
Yes.  Q.  And  did  he  remain  there  all  of  the 
time  that  Frei  was  inside?  A.  No,  sir;  he 
went  into  a  back  room  when  Frei  went  in.  Q. 
Did  you  see  Frei  when  he  came  from  the  bade 
room?  A.  Yes.  I  seen  him  when  be  came  out. 
Q.  And  did  you  see  Barkdoll?  A.  No,  sir. 
I  didn't  see  Barkdoll.  Q.  He  didn't  come  out 
with   Frei?     A.  No,  sir.'' 

Counsel  for  defendant  cite  certain  Colorado 
cases  which  announce  the  rule  that: 

"The  sale  of  liquors,  in  violation  of  a  town 
ordinance,  to  one  who  purchases  the  liquor,  at 
the  Instigation  of  the  town,  for  the  purpose 
of  laying  a  foundation  to  prosecute  the  seller, 
does  not  authorize  a  conviction  under  the  ordi- 
nance." Wilcox  V.  People,  17  Colo.  App.  109, 
67  Pac.  343:  Ford  v.  City  of  Denver,  10  Colo. 
App.  500,  51  Pa&  1015 ;  People  v.  Braisted,  13 
Colo.  App.  532,  68  Pac.  796. 

In  People  y.  Chlpman,  a  later  Colorado 
case,  31  Colo.  90,  71  Pac.  1108,  the  detective 
was  in  the  pay  of  the  mnnlclpality,  but  pur- 
cbased  the  liquor  with  bis  own  money.  It 
was  held  no  defense  that  he  was  an  officer. 
In  People  v.  O'Brien,  35  Mont  482,  00  Paa 
520,  10  Ann.  Caa.  1006,  a  Montana  case,  the 
money  with  which  the  liquor  was  purchased 


was  famished  tbe  witness  by  tbe  oonnty 
attorney.  It  was  lield  no  defense.  Citing  Ota 
arole  as  stated  In  28  Cya  at  page  184: 

"It  is  no  defense  to  a  prosecution  for  an  il- 
legal sale  of  liquor  that  the  purchase  was  made 
by  a  'spotter'  detective,  or  hired  informer." 

Numerous  cases  are  cited  In  support  of  tbe 
text 

[1,  2]  Where  a  person  is  innocent  of  any  in- 
tention to  commit  a  crime,  and  Is  Inveigled 
into  its  commission  by  an  ofiScer  of  the  law 
for  the  purpose  of  advancing  bis  standing 
for  ^Sdency  or  to  obtain  revenue  by  fine 
for  the  munidpallty,  it  might  be  said  to  up- 
hold such  practices  would  be  repugnant  to 
any  Just  conception  of  good  morals  and  vio- 
lative of  sound  pnbUc  policy.  Btit  we  bava 
no  such  case  here.  Tbe  facts  and  cirenm- 
stances  surrounding  the  transaction  In  tbe 
present  instance  were  quite  sufllctent  to  Jus- 
tify the  Jury  In  believing  that  the  defendant 
was  ready,  able,  and  willing  to  comply  with 
tbe  request  made  of  him.  He  testified  in  Us 
own  defense^  and  bis  testimony  went  no  fur- 
ther than  to  deny  that  be  sold  or  gave  a 
bottle  of  liquor  to  Frei,  as  testified  to  by 
him.  Ttie  evidence  in  the  case  has  no  ten- 
dency to  place  defendant  in  the  category  of 
those  persons  in  whose  behalf  some  ooarts 
have  enforced  the  rule  invoked  by  him.  De- 
fendant's reputation  for  truth  and  veracity 
was  in  no  wise  questioned  by  any  evidence 
introduced  by  the  people.  It  was  not  error 
to  refuse  defendant's  offer  to  prove  that  bis 
character  in  that  respect  was  good  where 
there  was  no  evidenoe  Introduced  tending  to 
show  that  bis  general  reputation  for  truth 
and  veracity  was  bad.  People  v.  Cowgill,  93 
Cal.  596,  29  Pac.  228;  Title  Ina  Co.  t.  Inger- 
soU,  153  Cal.  1,  7,  94  Pac.  94. 

The  Judgment  and  tbe  order  are  affirmed. 

We  concur:  BUHNETT,  J.;  HART,  J. 


(36  Cal.  App.  23) 
PEOPLE  ▼.  FEANKMN,    (Cr.  413.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.   Jan.  22,  1918.    Rehearing  Denied 
by  Supreme  Court  March  21,  1018.) 

Criminai.  Law  «=>1202(5)— Verdict— Find- 
ing ON  Pbiob  Conviction. 
Under  Pen.  Code,  {  1158,  where  the  infor- 
mation charges  a  prior  conviction,  unless  the 
answer  admit  it  the  verdict  must  find  thereon ; 
and  its  omission  to  do  so  is  fatal,  unless  the 
subsequent  crime  charged  is  itself  one  for  com- 
mission of  which  tbe  court  can  impose  punish- 
ment 

Appeal  from  Superior  Court  San  Joaquin 
County ;  p.  M.  Young,  Judge: 

Ida  EYankUn,  CMivicted  of  selling  morphine, 
was  granted  a  new  trial,  and  tbe  People  ap- 
peaL    Affirmed. 

n.  S.  Webb,  Atty.  Oen.,  and  J.  CStas.  Jones, 
Deputy  Atty.  Gen,  for  the  People^  Walter 
F.  Lynch,  of  Stockton,  for  respondent 
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OHIPBtAN,  P.  J.  Defendant  was  Inform- 
ed against  b7  the  district  attorney  of  San 
Joaquin  county  for  the  crime  of  selling  and 
furnishing  morphine,  and  having  suffered  two 
prior  conTictlons  for  like  crimes  and  punish- 
able under  the  same  statute.  The  defendant 
moved  the  court  for  a  new  trial,  which  was 
granted,  and  the  people  thereupon  took  an 
appeal  from  the  order. 

The  minute  order  made  by  the  court  fol- 
lowing the  motion  reads  as  follows: 

"Thereupon  the  court  made  an  order  granting 
defendant's  motion  for  a  new  trial  upon  the 
ground  that  the  defendant  had  not  been  properly 
arraigned,  in  that  said  defendant  had  not  been 
asked  whether  or  not  she  had  suffered  the  prior 
convictions  charged  against  her  in  the  infor- 
mation and  had  not  specifically  entered  her  plea 
thereto,  and  that  the  jury  did  not  find  specifical- 
ly on  the  charge  of  the  prior  convictions." 

The  minute  entry  made  at  the  arraign- 
ment of  defendant  reads  as  follows: 

"The  defendant  waived  time  allowed  by  the 
statute  before  answering  the  information,  and, 
upon  being  asked  by  the  court  whether  she 
pleads  'guilty'  or  'not  guilty,'  to  the  offense 
charged  in  the  information,  the  defendant  in 
person  pleads  that  she  is  not  guilty." 

Thereupon  the  court  fixed  the  day  for  the 
trial.    The  verdict  reads: 

"We,  the  jury  in  the  above-entitled  cause,  find 
the  defendant,  Ida  Franklin,  guilty  as  charged." 

The  points  now  urged  as  grounds  for  re- 
versing the  order  were  before  this  court  In 
People  V.  Dueber,  168  Pac.  578.  In  a  careful 
and  painstaking  opinion,  written  by  Mr.  Jus- 
tice Hart,  It  was  shown,  we  think  with  clear- 
ness, that  under  section  1158  of  the  Penal 
Code,  where  a  previous  conviction  of  the  ac- 
cused Is  charged,  the  jury  must,  unless  the 
answer  of  the  defendant  to  the  charge  of  a 
previous  conviction  admits  It  to  be  true,  find 
whether  or  not  be  has  suffered  such  previous 
conviction,  and  where  the  jury  fall  to  make 
such  specific  finding,  the  omission  is  fatal  to 
the  Judgment,  unless  the  subsequent  crime 
charged  is  itself  one  for  the  commission  of 
which  it  is  within  the  jurisdiction  of  the  su- 
perior court  to  impose  pimishment.  The  Due- 
ber Case  cannot  be  distinguished  from  this 
case,  and,  as  no  reason  is  aijlvanced  which 
convinces  us  that  the  DUeber  Case  was  not 
correctly  decided.  It  must  rule  this  case. 

The  order  is  therefore  affirmed. 

We  concur :    BURNETT,  J. ;  HART,  J. 

(36  Cal.  App.  6S)  == 

PEOPLE  r.  DONALDSON.     (Cr.  '699.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Jan.  26,  1918.  Rehearing  Denied 
Feb.  26.  1018.  Denied  by  Supreme  Court 
March  25,  1018.) 

1.  Cbixiral  Law  «=9ll67(4)— Habuuess  Eb- 

BOB— AMSNDMENT  or  iNrOSMATION. 

AmeiMlment  of  an  information  was  not  prej- 
udicial, where  evidence  of  matters  therein  would 
have  been  admissible  without  amendment. 

2.  False  PBrncNSBs  ^»S8  —  Infobxatioji  — 
Scope  of  Investigation. 

Under  an  information  for  obtaining  money 
by  false  pretenses,  in  that  defendant  falsely  rep- 


resented that  mining  property  contained  a  'S'aat 
quantitv  of  pay  ore,"  evidence  of  acreage  of 
claim,  improvements,  personal  appearance,  and 
innocent  expression  of  defendant  and  his  be- 
guiling smile  was  admissible. 

3.  Cbiminai,  Law  ^=>70Q  —  Miscondxiot  or 
Pbosecution. 

In  prosecution  for  obtaining  money  by  false 
pretenses,  it  was  not  misconduct  for  the  prose- 
cuting attorney  to  state  that  he  was  going  to 
prove  conspiracy  between  defendant  and  a  pre- 
tended psychologist,  who  foretold  the  coming  of 
the  defendant,  and  then  not  to  introduce  any 
evidence  concerning  the  conxpirary,  where  ther« 
was  nothing  to  show  that  the  statement  was  not 
made  in  good  faith,  and  that  testimony  was  not 
offered  on  such  phase  because  the  prosecution 
found  it  was  unable  to  prove  the  conspiracy. 

4.  Cbiminal  Law  «=>728(5)— Miscondoct  of 
Pbosecution— Waives  of  Objection. 

Objection  to  statement  made  by  prosecution 
is  waived,  where  it  was  not  assigned  as  mis- 
conduct and  no  request  was  made  to  admonish 
the  jury. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  H.  Caba- 
nlss.  Judge. 

John  T.  Donaldson  was  convicted  of  oI>- 
tainlng  money  by  false  pretenses,  and  he  ap- 
peals.   AflSrmed. 

Edgar  D.  Peixotto,  of  San  Franeisco,  fop 
appellant  U.  S.  Webb,  Atty.  Gen.,  and  John 
U.  Rlordan,  Deputy  Atty.  Gen.,  for  the  Peo- 
ple. 

KERRIGAN,  J.  Defendant  was  charged 
by  Information  filed  by  the  district  attorney 
of  the  city  and  county  of  San  Francisco  wltli 
the  crime  of  obtaining  money  by  false  pre- 
tenses. He  was  tried,  convicted,  and  sen- 
tenced to  four  years'  imprisonment  in  the 
state  prison.  He  now  appeals  from  said 
Judgment  and  from  the  order  denying  bis  mo- 
tion for  a  new  trial. 

From  the  record  it  appears  that  one  Mar- 
guerite H.  Nesbltt,  the  prosecutrix,  conducted 
a  small  grocery  store  in  the  outskirts  of  San 
Francisco,  and  that  the  defendant,  having 
heard  that  she  had  recently  won  $20,000  in  a 
lottery,  conceived  a  plan  to  get  this  money 
from  her.  Accordingly,  after  having  by  a 
ruse  made  ber  acquaintance,  he  represented 
to  her  that  he  was  the  ov^ner  of  a  very  valu- 
able mine  out  of  which  he  had  made  within 
the  past  six  months  the  sum  of  $100,000: 
that  If  she  cared  to  do  so  he  thought  he  could 
arrange  to  let  her  Invest  $20,000,  which 
amount  was  needed  to  complete  certain  nec- 
essary Improvements  on  the  mining  property, 
and  tliat  if  she  should  do  so  she  would,  with- 
in a  short  time,  thereby  gain  at  least  $100,- 
000.  She  was  inexperienced,  gullible,  and 
grulleless;  he  was  persuasive,  tactful,  ana 
unscrupulous.  She  parted  with  her  money. 
The  mine  was  worthless.  This  prosecution 
resulted. 

Taking  up  the  main  point  relied  upon  by 
the  defendant  for  a  reversal  of  the  Judgment, 
we  find  that  during  the  trial,  in  order  to 
meet  an  objection  of  the  defendant  and  oat 
of  an  excess  of  caution,  tbe  court  made  an 
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order  permitting  the  district  attorney  to 
make  a  farther  amendment  to  the  Informa- 
tion (one  haying  already  been  made)  so  as  to 
include  within  Its  aTerments  certain  specific 
pretenses  not  set  forth  therein.  The  defend- 
ant now  assigns  as  error  the  order  allowing 
this  amendment,  claiming  that  it  was  one 
of  substance  and  not  within  the  terms  of  sec- 
tion 1008  of  the  Penal  Code.  The  asserted 
defect  in  the  proceedings  of  coarse  does  not 
appear  upon  the  fact  of  the  information,  and 
therefore  is  not  raised  by  the  demurrer;  and, 
as  the  defendant  did  not  object  to  the  ad- 
mission of  the  evidence  Introduced  under  this 
amendment,  he  cannot  now  be  heard  to  com- 
plain unless  the  motion  to  striiie  the  infor- 
mation from  the  record,  which  was  filed  by 
the  defendant,  may  on  the  ground  set  forth 
therein  be  regarded  as  broad  enough  to  raise 
the  point  now  made. 

(1 ,  2J  Assuming,  without  deciding,  that  this 
Is  so,  still  we  think  the  contention  untenable, 
for  in  our  view  the  evidence  was  admissible 
under  the  information  before  the  amendment 
complained  of  was  made;  and  if  this  be  true 
the  amendment  was  unnecessary,  and  no 
prejudice  to  the  rights  of  the  defendant  re- 
sulted from  the  admission  of  this  evidence. 
We  think  that  where,  as  in  the  present  case, 
the  main  inducing  cause  of  the  parting  with 
the  money  or  property  is  stated  in  the  infor- 
mation, it  is  sufficient,  and  tliat  evidence 
amplifying  such  main  inducing  cause  is  ad- 
missible. In  the  case  at  bar  it  appears  from 
the  averments  of  the  information  that  the 
chief  misrepresentations  made  by  the  de- 
fendant were  as  to  the  immense  value  of  the 
mining  property  claimed  to  be  owned  by  him, 
and  as  to  the  "vast  quantity  of  pay  ore"  on 
the  dalm  all  ready  to  be  worked.  Under 
these  averments  the  evidence  introduced  by 
the  prosecution  of  representations  made  by 
the  defendant  as  to  the  value  in  money  of 
such  ore,  as  to  the  acreage  of  the  claim,  the 
improvements  thereon,  and  the  number  of 
men  there  employed  was,  we  think,  clearly 
admissible.  Such  representations  were  but 
detailed  statements  relating  to  and  tending  to 
support  the  principal  false  pretenses  averred 
in  the  information,  and  no  amendment  there- 
of was  essential  in  order  to  permit  those 
matters  to  go  to  the  Jury.  Carrying  defend- 
ant's argument  to  its  logical  conclusion,  It 
would  be  necessary  to  charge  all  the  inducing 
statements  which,  may  have  infiuenced  the 
victim  to  part  with  her  money.  Here  it  ap- 
pears that  the  defendant,  when  about  to  pro- 
pose this  so-called  investment  to  the  prosecu- 
trix, dressed  for  the  occasion,  that  he  wore  a 
large  diamond  stud  in  his  shirt  front,  and 
caused  his  face  to  be  freshly  massaged.  Sup- 
pose the  testimony  had  gone  further  and  had 
described  his  well-dressed  appearance,  his 
expression  of  countenance,  his  beguiling 
smile,  bis  appearance  of  frankness,  and  at- 
tributed to  him  all  the  charm  of  a  Walling- 
ford,  would  It  be  pretended  that  such  matters 
were  not  admissible  in  evidence  unless  incor- 


porated in  the  informatlont  No  doubt  the 
rule  is  that  where  the  main  pretense  is 
charged,  evidence  is  admissible  of  minor 
pretenses  which  may  have  exercised  some  in- 
fluence In  producing  the  result.  Although 
the  sacks  might  not  have  broken  the  camel's 
back  without  the  final  straw,  yet  if  the  sacks 
be  specified  without  the  straw,  that  must  be 
sufficient    Ck)wen  V.  People,  14  111.  348. 

[3,  4]  In  his  opening  statement  to  the  jury 
the  prosecuting  officer  stated  that  he  expected 
to  be  able  to  show  a  conspiracy  between  the 
defendant  and  a  certain  so-called  psycholo- 
gist parading  under  the  name  of  Dr.  Byron 
Kingston,  in  which  Kingston  called  upon  the 
prosecutrix  concerning  certain  charitable 
work  In  which  he  claimed  to  be  Interested,  on 
which  occasion,  pretending  to  be  greatly 
pressed  for  time,  he  asked  her  to  call  on  Iiim 
at  hia  office  the  next  day  to  discuss  the  sub- 
ject further;  that  she  did  so,  and  during 
their  conversation  she  was  led  to  speak  of 
spiritualism,  whereupon  Kingston  drew  some 
mystic  signs  vpoa  a  piece  of  paper  and  also 
a  star  and  circle,  placed  the  palm  of  his  open 
band  across  his  forehead,  and  informed  the 
prosecutrix  that  a  man  would  call  upon  her 
soon  (describing  the  defendant)  with  a  busi- 
ness proposition,  which  she  ought  to  accept, 
and  that  if  she  did  so  she  would  have  limou- 
sines and  rings  and  things  and  fine  array. 
Three  days  later  the  defendant  visited  her, 
pretending  to  be  looking  for  one  Frank  Pol- 
lock, with  whom,  he  said,  as  boya  they 
"skinned  cattle  together  in  Santa  Cruz,"  and 
for  whom  he  was  now  looking  with  a  view 
to  letting  him  in  "on  the  ground  floor"  of  a 
rich  mining  investmeBt  Here  follows  a 
statement  of  the  prosecuting  officer  of  the 
conversations  between  the  defendant  and  the 
prosecutrix  to  which  a  brief  reference  has 
already  been  made.  It  appears  that  the  pros- 
ecution, through  inability  to  prove  the  con- 
spiracy, offered  no  testimony  thereon;  and 
the  defendant  now  claims  that  the  reference 
to  such  matters  constituted  misconduct  for 
which  the  Judgment  should  be  reversed. 
There  is  absolutely  nothing  In  the  record  in- 
dicating that  the  statement  of  the  district 
attorney  was  made  In  bad  faith,  and  there- 
fore it  did  not  constitute  misconduct.  People 
V.  Gleason,  127  Cal.  323,  59  Pac.  592.  But 
even  if  It  did,  the  defendant  did  not  assign  it 
as  such,  nor  request  the  court  to  give  the 
usual  admonition.  Consequently  the  objec- 
tion of  the  defendant  made  at  the  time  must 
be  deemed  to  have  been  waived.  People  v. 
Mancuso,  23  Cal.  App.  146,  137  Pac.  27& 

There  Is  no  merit  in  the  defendant's  fur- 
ther point,  raised  by  the  demurrer,  that  the 
information  does  not  show  the  causal  con- 
nection l>etween  the  false  pretenses  and  the 
parting  with  the  money. 

Judgment  and  order  affirmed. 

We  concur:  LilNNON,  P.  J.;  BBASLT, 
Judge,  pro  tem. 
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BAKNARD  T.  BH/BT  et  aL    (No.  7389.) 

(Supreme  Court  of  Oklahoma.     Oct  30,  1917. 

Rehearing  Denied  March  19,  1918.) 

(SyUabtM  hy  the  Court.) 

1.  Desobztt  and  Distribution  ®=>34— Chu/- 

DBEN  OF  DeCKASICD  BBOTHEB  OF  DkCEDENT— 

Statute. 
Under  section  6895,  Wilson's  Annotated 
Statutes  of  1903,  children  of  a  deceased  brother 
of  the  decedent  take  their  interest  in  the  es- 
tate of  the  decedent  directly  from  such  decedent, 
and  not  through  their  father,  who  died  before 
the  decedent,  and  their  right  to  their  inherited 
interest  in  the  estate  is  not  affected  by  the  acts 
of  their  father  in  reference  to  the  property  de- 
scended. 

2.  Executobs  and  Adionistkatobs  «=938  — 
"Assrrs." 

The  term  "assets,"  a«  applied  to  decedents* 
estates,  means  property,  real  or  personal,  tangi- 
ble or  intangible,  legal  or  equitable,  which  can 
be  made  available  for  or  may  be  appropriated 
to  the  payment  of  debts. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Assets.} 

S.  Indians  •salS— Homestead  Aixotiocht— 
"Assets." 

The  homestead  allotment  of  a  minor  Creek 
freedman  who  died  April  22, 1908,  is  not  subject 
to  the  payment  of  the  debts  of  the  decedent,  and 
is  therefore  not  assets  of  the  decedent's  estate. 

4.  Indians  $=>15<1)— Adhinistbatob's   8alx 
OF  Allotted  Land  —  Title  —  Collatebal 
Attack. 
A  purchaser  at  an  administrator's  sale  of 
the   allotted  land  of  a  minor  Creek  freedman 
takes  the  title  subject  to  all  the  restrictions,  con- 
ditions, or  limitations  imposed  thereon  by  the 
acts  of  Congress  relating  thereto,  and  such  a 
sale  is  subject  to  a  collateral  attack. 

Thacker,  J.,  dissenting. 

Error  from  District  0>urt,  Wagoner  Coun- 
ty;   Fred  P.  Branson,  Judge. 

Suit  In  ejectment  by  John  S.  Bllby  against 
James  M.  Barnard,  and,  pending  such  suit, 
action  for  injunction  by  Barnard  against 
Biiby  and  others.  Actions  consolidated  and 
tried  together,  and  from  the  judgment,  and 
from  the  overruling  of  his  motion  for  a  new 
trial,  Barnard  brings  error.  Reversed  and 
remanded,  with  directions. 

Robert  F.  Blair,  of  Wagoner,  for  plaintiff 
in  error.  Rlttenhouse  &  Brown,  of  Wagoner, 
for  defendant  In  error  Bllby.  Dan  M.  Mere- 
dith and  F.  Scruggs,  both  of  Muskogee,  for 
other  defendants  in  ^ror. 

RAINBT,  J.  This  case  Involves  the  title 
to  the  allotment  of  Tom  Rentle,  an  enrolled 
Greek  freedman,  who  died  on  the  22d  day  of 
April,  1908,  Intestate,  unmarried,  end  with- 
out issue,  leaving  surviving  him  as  his  next 
of  kin  and  heirs  at  law  the  following:  Sophia 
Thompson,  mother,  Louis  E.  Nero,  and  Rob- 
ert Nero,  half-brothers,  Sam  Rentle,  brother, 
Alice  Rentie,  «iflter,  Curtis  Nero  and  Sadie 
Nero,  nephew  and  niece,  respectively,  chil- 
dren of  his  predeceased  brother,  Will  Nero* 
and  Mattie  Cooks,  a  niece. 

lioois  E.  Nero  was  appointed  administra- 


tor of  the  estate  of  the  said  Tom  Rentte  on 
the  9th  day  of  June,  1908,  and  soon  therfr 
after  filed  his  petition  in  the  county  court  of 
Wagoner  county  for  the  sale  of  the  home- 
stead allotment  of  the  decedent  for  the  pur- 
pose, as  alleged  In  said  petition,  of  paying 
the  debts  of  the  deceased,  costs  of  adminis- 
tration, etc.  The  petition  was  granted,  and 
said  homestead  allotment  was  purchased  at 
the  admlnlstrator'B  sale  by  one  John  S. 
Bilby. 

Tom  Rentie,  who  was  a  minor  at, the  time 
of  his  death,  when  about  14  years  of  age^ 
attempted  to  convey  by  two  warranty  deeds, 
one  for  80  acres  and  one  for  40  acres,  hla 
surplus  allotment  to  his  half-brother.  Will 
Nero.  Soon  after  the  execution  of  these 
deeds  Wfll  Nero  attempted  to  convey  the 
80-acre  tract  to  James  M.  Barnard,  and  the 
40-acre  tract  to  H.  V.  Lowe,  and  H.  V.  Lowe, 
in  turn,  attempted  to  convey  the  40-acre  tract 
to  James  M.  Barnard. 

Subsequent  to  the  execution  of  these  deeds 
Louis  Nero,  as  next  friend  of  Tom  Rentle, 
commenced  an  action  in  the  District  (Tonrt  of 
the  United  States  at  Wagoner,  Okl.,  against 
James  M.  Barnard,  to  cancel  and  set  aside 
these  conveyances,  as  clouds  upon  the  title 
of  the  said  Tom  Rentle.  With  the  advent  of 
statehood  this  action  was  transferred  to  the 
district  court  of  Wagoner  county,  as  succes- 
sor to  the  United  States  District  Court,  and 
while  the  cause  was  pending  therein  Tom 
Rentie  died,  and  the  cause  was  revived  In 
the  name  of  his  heirs  and  Louis  E.  Nero,  as 
administrator  of  his  estate,  and  on  April 
27,  1009,  Judgment  was  rendered  therein  can- 
celing the  aforementioned  deeds.  No  appeal 
was  taken  from  this  Judgment 

Subsequent  to  the  death  of  Tom  Rentie, 
and  prior  to  the  administrator's  sale  of  hU 
homestead  allotment  to  Bilby,  Sophia  Thomp- 
son and  Alice  Rentie  sold  to  James  M.  Bai^ 
nard  the  Interest  inherited  by  them  in  both 
the  surplus  and  homestead  allotments  of  the 
deceased. 

Louis  E.  Nero,  as  administrator  of  the  es- 
tate of  the  deceased,  agreed  to  give  Mr.  F. 
Scruggs,  an  attorney  at  law  of  Wagoner, 
Okl.,  an  undivided  one- fourth  interest  In  the 
deceased's  allotment,  as  attorney's-  fees  In 
cause  No.  1373,  said  action  being  the  one 
wherein  Judgment  was  procured  canceling 
the  deeds  above  mentioned.  This  agreement 
was  in  writing  and  approved  by  the  county 
court  of  Wagoner  county. 

Will  Nero  died  prior  to  the  death  of  Tom 
Rentie,  and  left  as  his  children  and  only  heirs 
at  law  Curtis  Nero  and  Sadie  Nera  Bar- 
nard went  into  possession  of  the  surplus  al- 
lotment soon  after  Will  Nero  and  H.  V.  Lowe 
attempted  to  convey  the  land  to  him,  and  be 
went  Into  possession  of  the  homestead  allot- 
ment immediately  after  Sophia  Thompson 
sold  him  her  interest  therein.  After  his  par^ 
chase  at  the  adminlstrato'r's  sale  Bilby  filed 
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snlt  In  ejectment  In  the  district  coart  of 
Wagoner  county,  said  action  being  No.  380, 
against  James  M.  Barnard,  for  the  possession 
of  Tom  Rentle's  homestead  allotment.  Barn- 
ard answered,  alleging  that  Ruby's  title  was 
void,  and  while  this  action  was  still  i)end- 
Ing  and  undecided,  Barnard  Instituted  an  ac- 
tion In  the  same  court  against  Bllby  and 
the  Itelrs  of  Tom  Rentle,  deceased.  In  this 
action  Barnard  sought  to  enjoin  the  prose- 
cution by  Bllby  of  cause  No.  380,  and  to  set 
aside  the  Judgment  In  cause  No.  1373,  alleg- 
ing that  the  Judgment  In  said  cause  was  void, 
for  the  reason  that  the  action  had  never 
been  properly  revived.  The  action  Instituted 
by  Barnard  In  the  district  court  was  Na 
639,  and  was  consolidated  with  cause  No. 
380, -and  the  two  cases  were,  by  agreement, 
tried  together,  before  the  court,  a  Jury  being 
waived. 

The  findings  of  the  trial  court  in  said  con-' 
solldated  cases  are  too  long  to  be  incorporat- 
ed herein  in  foil,  but  In  substance  they  were 
as  follows: 

(1)  That  the  devolution  of  the  estate  of 
Tom  Rentle,  deceased,  is  governed  by  the 
laws  of  descent  and  distribution  of  the  state 
of  Oklahoma. 

(2)  That  the  administrator's  sale  of  the 
homestead  allotment  of  the  deceased  operat- 
ed to  vest  In  John  S.  Bilby  the  fee-simple  ti- 
tle thereto. 

(3)  That  John  S.  Bllby  is  entitled  to  pos- 
session of  said  homestead  allotment,  together 
with  damages  In  the  sum  of  $720. 

(4)  That  James  M.  Barnard  is  entitled  to 
recover  of  and  from  John  8.  Bllby  the  sum 
of  $1,000,  the  same  being  the  value  of  tlie 
Improvements  placed  on  the  homesttead  al- 
lotment of  Tom  Rentle  by  Barnard,  in  good 
faith  and  under  color  of  title. 

(5)  That  Mattle  Cooks  has  an  undivided 
one-seventh  Interest  In  the  surpluis  allotment 
of  Tom  Rentle,  deceased. 

(6)  That  Louis  E.  Nero  has  an  undivided 
three-sevenths  interest  in  said  allotment,  hav- 
ing purchased  the  interests  of  Robert  Nero 
and  Sam  Rentle. 

(7)  That  James  M.  Barnard  has  an  ondl-' 
vided  two-sevenths  Interest  in  said  snrplns 
allotment 

(8)  That  Curtis  Nero  and  Sadie  Nero  to- 
gether have  an  undivided  one-seventh  inter- 
est in  said  surplus  allotment. 

(9)  That  F.  Scruggs  has  an  undivided  one- 
foartb  Interest  in  said  surplus  allotment,  and 
"that  F.  Scruggs  recover  of  and  from  each 
of  the  said  defendants  and  plaintiffs  an  un- 
divided one-fourth  interest  in  sttld  surplus 
allotment,  and  that  the  shares  of  Louis  B. 
Nero,  James  H.  Barnard,  Mattle  Oooks,  Sadie 
Nero,  and  Curtis  Nero  be  calculate  after 
said  80  acres  of  the  said  F.  Scruggs  Is  taken 
away  from  the  said  120  acres." 

Mr.  Barnard  excepted  to  the  Judgment,  and 
filed  a  motion  for  a  new  trial,  which  was 
uvermled,  and  as  plaintiff  In  error  brings 


the  case  here  for  review.     Hereinafter  he  • 
will  be  denominated  as  plaintiff,  and  all  the 
other  parties  herein  as  defendants. 

Plaintiff  first  contends  that  the  Judgment 
in  the  suit  instituted  by  Tom  Rentle  against 
him  in  the  United  States  court  is  void,  for 
the  reason  that  said  cause  was  not  properly 
revived  in  the  name  of  the  heirs  and  admin- 
istrator of  the  estate  of  the  deceased.  The 
trial  court  found: 

That  the  canse  was  properly  revived,  and 
"that  the  judgment  rendered  by  the  district 
court  of  Wagoner  county  in  cause  No.  1373  was 
rendered  after  a  general  appearance  therein  by 
Barnard,  and  after  the  name  had  been  revived  by 
the  heirs  at  law  and  the  administrator  of  the 
estate  of  Tom  Rentie,  deceased,  and  after  full 
notice  to  the  plaintiff,  and  to  bis  attorney  of 
record,  that  no  appeal  had  be'en  taken  from  the 
judgment  in  said  cause,  and  that  the  Judgment 
therein  was  Conclusive  as  to  all  matters  and  sub- 
jects litigated  therein." 

This  finding  of  the  trial  court  is  not  dearly 
against  the  weight  of  the  evidence,  and  we 
are  not  at  liberty  to  disturb  the  same. 
Schock  et  al.  v.  Fish,  46  Okl.  12, 144  Pac.  584. 

In  the  trial  of  the  Instant  case  it  was  con- 
tended by  the  plaintiff  that  Louis  £.  Nero 
and  Wm  Nero  entered  Into  a  conspiracy 
whereby  they  were  to  convey  Tom  Rentle's 
allotment  to  the  plaintiff,  knowing  that  said 
land  could  not  be  lawfully  conveyed  on  ac- 
count of  the  minority  of  Tom  Rentle,  Will 
Nero's  grantor,  and  that  the  said  Louis  EJ. 
Nero  and  the  heirs  of  Will  Nero,  deceased, 
are  estopped  to  claim  any  title  or  interest  in 
the  land  in  controversy.  The  alleged  con- 
spiracy was  one  of  the  vigorously  contested 
Issues  in  the  case,  and  evidence  was  offered 
in  support  of  and  against  plaintiff's  conten- 
tion, but  the  trial  court  found  against  plain- 
tiff, in  the  following  language: 

"That  said  Louis  E.  Nero  was  not  present 
when  any  of  the  said  deeds  by  Tom  Rentie  to 
Will  Nero  or  from  Will  Nero  to  H.  V.  Lowe 
and  James  M.  Barnard  were  executed,  and  had 
no  knowledge  or  Information  of  their  execntion, 
and  did  not  enter  into  any  conspiracy  or  con* 
federation  with  the  said  Will  Nero  and  Tom 
Rentie  to  take  the  said  deeds  from  Tom  Rentie 
to  the  said  Will  Nero  for  the  purpose  of  cheat- 
ing and  defrauding  James  M.  Barnard  and  H. 
y.  Lowe,  by  and  through  the  sale  of  the  said 
land." 

We  have  weighed  the  evidence  in  the 
record,  and  the  weight  thereof,  in  our  opin- 
ion, is  in  accord  with  the  findings  of  the 
court    Schock  et  al.  v.  Fish,  supra. 

[1]  It  is  next  urged  that  Curtis  Nero  and 
Sadie  Nero,  children  of  Will  Nero,  deceased, 
are  estopped  from -asserting  any  title  to  the 
land  in  controversy  by  the  alleged  wrongful 
conduct  of  their  father  in  Imposing  upon  the 
pdaintlfl  an  invalid  title  to  said  land.  It  is 
plaintiff's  theory  that  when  Will  Nero  execut- 
ed and  delivered  his  deed,  with  convenants  of 
general  warranty  to  the  plaintiff  and  to  the 
plaintiff's  grantor,  Lowe,  that  the  said  Will 
Nero  and  all  pensons  in  privity  with  htm,  in- 
cluding Curtis  Nero  and  Sadie  Nero,  as  his 
lieirs,  are  estopped   forever  from   claiming 
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•any  rl^t,  title,  or  Interest  In  and  to  tbe  land 
described  In  said  deeds,  and  are  estopped  to 
dalm  the  right  to  the  possession  of  said  land. 
It  Is  plaintiff's  contention  that  upon  the 
death  of  Tom  RenUe  the  title  went  through 
Will  Nero  to  his  heirs,  and  that  the  Interest 
inherited  by  said  heirs  through  Will  Nero 
was  an  after-acquired  title  In  Will  Nero,' and 
vested  in  Barnard,  as  Will  Nero's  grantee. 
We  cannot  agree  with  this  contention,  for  the 
reason  that  Will  Nero  died  prior  to  the  death 
of  Tom  Rentle,  and  upon  the  death  of  Tom 
Rentle  he  never  acquired  any  title  to  Tom 
Rentle's  allotment.  The  applicable  part  of 
our  statutes  on  succession  Is  secticm  6S85 
Wilson's  Annotated  Statutes  of  1903,  which 
was  in  force  and  effect  at  the  time  of  the 
death  of  Tom  Rentle.    It  reads: 

"If  there  be  no  issue,  nor  husband,  nor  wife, 
nor  father,  nor  mother,  then  in  equal  shares  to 
the  brotliers  and  sisters  of  the  decedent,  and  to 
the  children  of  any  deceased  brother  or  sister, 
by  right  of  representation." 

Under  this  statute  Curtis  Nero  and  Sadie 
Nero  did  not  take  their  share  in  the  allot- 
ment of  the  deceased,  Tom  Rentle,  from  Will 
Nero,  but  toolc  direct  from  their  ancestor, 
Tom  Rentle,  l?y  representation. 

In  the  case  of  Case  v.  Wildridge,  4  Ind. 
51,  the  Supreme  Court  of  Indiana  held  that, 
where  a  grandfather  dies  leaving  a  grana- 
daughter  as  his  heir,  the  latter  Inherits  from 
the  grandfather,  and  not  through  her  father, 
who  died  before  the  grandfather,  and  she  is 
therefore  not  affected  by  the  acts  of  her  fa- 
ther in  reference  to  the  property  descended. 
Tills  Is  also  the  holding  of  the  Supreme  Court 
of  Louisiana  In  the  case  of  McKenzIe  v.  Ba- 
con, 40  La.  Ann.  157,  4  South.  65,  wherein 
the  court  said: 

"Where  a  person  dies  leaving  no  descendants 
or  ascendants,  but  a  brother  and  children  of  a 
predeceased  brother,  the  latter  are  called  to  the 
snccession  of  their  uncle  by  representation,  the 
children  representing  their  predeceased  father," 
and  "derive  their  right  to  inherit  from  •  •  • 
tbe  law,"  which  "rigbt  is  not  affected  by  any 
act  of  their  father." 

In  the  case  of  Powers  ▼.  Morrison,  88  Tex. 
133.  30  S.  W.  851,  28  L.  R.  A.  521,  53  Am.  St 
Rep.  738,  tbe  Supreme  Court  of  Texas  held 
that  the  grandchildren  of  an  intestate  took  by 
oubstltution,  not  tlirough,  but  paramount  to, 
their  deceased  parent  In  that  case  tbe  Tex- 
as law  upon  which  the  decision  was  based 
designated  the  grandchUdren  as  persons  to 
take  dtle,  under  the  circumstances  of  the 
case,  and  it  was  held  that  said  grandchildren 
derived  their  title,  not  from  tbe  parent,  but 
Immediately  from  the  Intestate.  We  think 
this  Is  tbe  intent  of  our  statute,  and  since  the 
title  was  never  in  Will  Nero,  Sadie  Nero  and 
Curtis  Nero  did  not  Inherit  from  him,  but 
directly  from  Tom  Rentle.  See,  also,  Valen- 
tine y.  Borden,  100  Mass.  273. 

[2-4]  Under  section  16  of  tbe  Supplemental 
Agreement  of  June  30,  1902  (32  Stat  L.  600 
c  1323),  tbe  deceased,  Tom  Rentle,  would  not 
be  estopped  from  asserting  title  to  tbe  land 
by  reason  of  the  execution  of  tbe  void  deed 


during  his  minority,  and  since  Sadie  Nero 
and  Curtis  Nero  took  directly  from  him,  it 
necessarily  follows  that  no  estoppel  oould  be 
asserted  against  them. 

We  concur  with  the  plaintiff  in  the  view 
that  the  administrator's  deed  from  Louis  E. 
Nero  to  John  S.  BUby  is  void,  and  that 
Mr.  Bllby  did  not  obtain  any  title  by  virtue 
of  tbe  administrator's  sale  of  the  40-acre 
homestead  In  controversy.  It  will  be  re- 
membered that  the  land  attempted  to  be  thus 
conveyed  Is  the  homestead  allotment  of  the 
deceased,  Tom  Rentle,  who  was  a  duly  enroll- 
ed Creek  freedman  and  a  minor  at  the  time 
of  bis  death  on  April  22,  1908.  At  that  time 
section  16  of  the  Supplemental  Creek  Agree- 
ment was  in  full  force  and  effect.    It  reads: 

"Lands  allotted  to  citizens  shall  not  in  any 
manner  whatever  or  at  any  time  be  encumber- 
ed, taken,  or  sold  to  secure  or  satisfy  any  debt 
or  obligation  nor  be  alienated  by  the  allottee  or 
^is  heirs  before  the  expiration  of  five  years  from 
the  date  of  the  approval  of  this  supplemental 
agreement,  except  with  the  approval  of  the  Sec- 
retary of  the  Interior.  Each  citizen  shall  select 
from  his  allotment  forty  acres  of  land,  or  a 
quarter  of  a  quarter  section,  as  a  homestead, 
which  shall  be  and  remain  nontaxable,  inalien- 
able, and  free  from  any  incumbrance  whatever 
for  trrenty-one  years  from  the  date  of  tbe  deed 
therefor,  and  a  separate  deed  shall  be  issued  to 
each  allottee  for  his  homestead,  in  which  this 
condition  shall  appear. 

"Selections  of  homeeteads  for  minors,  prison- 
ers, convicts,  incompetents  and  aged  and  infirm 
persons,  who  cannot  select  for  themselves,  may 
be  made  in  the  manner  provided  for  the  selec- 
tion of  their  allotments,  and  if  for  any  reason 
such  selection  be  not  made  for  any  citisen  it 
shall  be  tbe  duty  of  said  commission  to  make 
selection  for  him.  The  homestead  of  each  citi- 
zen shall  remain,  after  the  death  of  tbe  allottee, 
for  the  use  and  support  of  children  born  to  bim 
after  May  25,  1901,  but  if  he  have  bo  such  issue 
then  be  may  dispose  of  his  homestead  by  will, 
free  from  the  limitation  herein  imposed,  and  if 
this  be  not  done  the  land  embraced  in  bis  home- 
stead shall  descend  to  his  heirs,  free  from  such 
limitation,  according  to  the  laws  of  descent  here- 
in otherwise  prescribed.  Any  agreement  or  con- 
veyance of  any  kind  or  character  violative  of  any 
of  the  provisions  of  this  paragraph  shall  be  ab- 
solutely void  and  not  susceptible  of  ratification 
in  any  manner,  and  no  rule  of  estoppel  shall 
ever  prevent  the  assertion  of  its  invalidity." 

At  tbe  time  of  the  sale  the  act  of  May  27, 
1908  (36  Stat  L.  312,  c.  199),  was  In  full  force 
and  effect  Section  4  of  this  act  reads 
as  follows: 

"That  all  land  from  which  restrictions  have 
been  or  shall  be  removed  shall  be  subject  to  tax- 
ation and  all  other  civil  burdens  as  though  it 
were  the  property  of  other  persons  than  allot- 
tees of  tbe  Five  Civilized  Tribes :  Provided,  that 
allotted  lands  shall  not  be  subjected  or  held  lia- 
ble, to  any  form  of  personal  claim,  or  demand, 
against  the  allottees  arising  or  existing  prior  to 
the  removal  of  restrictions,  other  than  contracts 
heretofore  expressly  permitted  by  law." 

Under  these  acts  the  homestead  in  question 
was  not  subject  to  the  payment  of  the  debts 
of  tbe  deceased.  In  re  Davis'  Estate,  32  OkL 
200,  122  Paa  547;  Red  wine  v.  Ansley,  32  OIU. 
317,  122  Pac.  67»;  In  re  French  Estate.  45 
Okl.  819,  147  Pac.  319;  Roth  v.  Union  Nat. 
Bank  of  BartleevlUe,  160  Pac.  505. 

Counsel  for   defendant  Bllby   agree   tluit 
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It  was  the  intention  of  Congress'  to  exempt 
the  property  sold  by  the  administrator  from 
any  form  of  claim  or  demand  against  the 
allottee,  but  insists  that  there  is  nothing 
In  the  record  in  the  county  court  disclos- 
ing that  the  land  sold  was  the  homestead  al- 
lotment of  the  decedent,  or  that  he  was  a 
minor  Cn>ek  freedman,  and  that  because  of 
the  condition  of  the  record  the  validity  of  the 
sale  cannot  now  be  called  in  question  in  a 
collateral  proceeding  against  the  purchaser 
of  the  land. 

We  hare  examined  the  record  in  the  case 
and  find  that  in  the  proceedings  for  the  ap- 
pointment of  the  administrator  of  Tom  Ren- 
tie's  estate,  and  for  the  sale  of  his  homestead 
allotment,  it  nowhere  appears  that  the  dece- 
dent was  a  minor  Creek  freedman  at  the 
time  of  bis  death,  or  that  the  land  sold  was 
any  part  of  the  land  allotted  to  him  as  such, 
but  we  cannot  agree  with  counsel  that  the 
sale  was  not  subject  to  collateral  attack.  We 
do  not  think  the  cases  of  Hathaway  v.  Hoff- 
man. 153  Pac.  184.  Eaves  v.  MuUen,  25  Okl. 
679,  107  Pac.  433,  knd  Baker  v.  Cureton,  150 
Pac.  1000,  are  in  point  We  agree  with  the 
holding  in  these  cases  that  the  county  courts 
are  courts  of  record  in  probate  matters,  and 
that  the  records  In  such  courts  import  abso- 
lute verity,  and  cannot  be  collaterally  im- 
peached as  to  any  matter  within  the  jurisdic- 
tion of  said  courts.  If  the  county  court  of 
Wagoner  county  in  this  case  had  Jurisdiction 
over  the  subject-matter  and  the  power  to 
hear  and  determine  the  question  as  to  wheth- 
er or  not  the  land  sold  was  subject  to  sale 
for  the  payment  of  the  debts  of  the  deceased, 
the  authorities  cited  by  counsel  for  defend- 
ant would  govern.  But  the  county  court  of 
Wagoner  county  did  not  have  Jurisdiction  of 
the  subject-matter,  nor  the  power  to  hear  and 
determine  whether  or  not  the  land  sold  was 
subject  to  sale  by  the  administrator. 

Section  8417,  Rev.  Laws  of  Oklahoma  1910, 
orovides  that  the  real  property  of  one  who 
dies  without  disposing  of  it  by  will  passes 
to  the  heirs  of  Uie  intestate,  subject  to  the 
control  of  the  county  court  and  to  the  iKisses- 
sion  of  any  administrator  appointed  by  that 
court  for  the  purpose  of  administration. 

It  la  well  settled  that  probate  courts  do 
not  have  jurisdiction  to  authorize  an  admin- 
istrator to  sell  lands  that  are  not  assets  of 
the  decedent's  estate  for  the  payment  of  the 
decedent's  debts,  or  for  any  other  purpose. 
Was  the  land  sold  assets  of  the  deceased's  es- 
tate? In  Hutual  Life  Insurance  Company  of 
New  Tork  v.  Farmers'  &  Mechanics'  Nat. 
Bank  of  Cadiz,  Ohio  (O.  C.)  173  Fed.  390- 
397,  It  is  held  that  the  term  "assets,'*  as  ap- 
plied to  decedents'  estates,  means  property, 
real  or  personal,  tangible  or  intangible,  legal 
or  equitable,  which  can  be  made  available  for 
or  may  be  appropriated  to  the  payment  o( 
debts.    See,  also,  3  Cyc.  1111. 

Since  under  the  acts  of  Congress  above  di- 
ed, wlUcb  control  in  these  matters,  the  land 
was  not  subject  to  the  payment  of  the  debts 


of  the  deceasea,  It  did  Aot  become  assets  of 
the  estate  in  the  bands  of  the  administrator, 
and  therefore  the  county  court  of  Wagoner 
county  did  not  obtain  jurisdiction  to  hear 
and  determine  whether  or  not  said  land  waa 
subject  to  sale  for  the  payment  of  the  debts 
of  the  deceased,  or  the  expenses  of  adminis- 
tration. Since  under  the  federal  law  the 
land  was  not  subject  to  sale  for  paymmt  of 
the  debts  of  the  deceased,  upon  the  death  of 
the  allottee  the  title  to  the  allotment  of  this 
minor  Creek  freedman  passed  immediately 
to  his  heirs,  and  the  administrator  was  not 
entitled  to  the  possession  thereof  and  was 
not  authorized  to  administer  thereon. 

In  this  Jurisdiction,  as  in  practically  all 
Jurisdictions,  the  purchaser  is  bound  to  take 
notice  that  the  administrator,  as  the  repre- 
sentative of  the  deceased,  is  authorized  to 
sell  only  such  property  as  came  into  the  ad- 
ministrator's bands  as  assets  of  the  dece- 
dent's estate.  It  Is  the  duty  of  the  purchaser 
at  such  a  sale  to  examine  the  record  and  title 
to  the  land,  in  order  to  know  what  he  is  buy- 
ing. 

Counsel  tor  BUby  have  filed  a  very  able 
brief,  and  have  made  an  ingenious  argument 
in  support  of  their  contention,  but  surely 
counsel  would  not  contend  that  the  probate 
courts  of  this  state  would  have  jurisdiction 
to  authorize  the  guardian  of  a  full-blood  In- 
dian minor  to  sell  such  minor's  lands  from 
which  the  restrictions  had  not  been  removed. 
If  such  a  sale  were  made,  and  even  though 
there  was  nothing  on  the  face  of  the  record 
to  show  that  the  land  was  the  restricted  al- 
lotment of  a  full-blood  Indian  minor,  and 
therefore  not  subject  to  sale,  we  still  think 
the  sale  would  be  void,  and  that  said  minor 
would  not  be  estopped  to  attack  the  same  col- 
laterally. In  such  a  case  the  probate  court 
would  not  have  the  power  to  hear  and  deter- 
mine the  question  as  to  whether  or  not  such 
restricted  land  was  subject  to  sale.  That 
question  has  already  been  determined  by 
Congress.  It  cannot  be  doubted  that  the  ap- 
plicable acts  of  Congress  relating  to  the  al- 
lotted lands  of  members  of  the  Five  Olvilized 
Tribes  are  an  Integral  part  of  the  title  to 
such  lands,  and  since  the  purchaser  at  an 
administrator's  sale  does  not  acquire  any. 
greater  estate  or  better  title  than  the  deceas- 
ed had,  such  a  purchaser,  in  the  case  of  al- 
lotted Indian  lands,  takes  the  land  purchased 
with  all  the  restrictions,  limitations,  or  con- 
ditions incident  thereto  as  provided  by  the 
federal  law,  and  the  title  of  the  real  owner 
to  such  land  is  not  impaired  by  reason  of  the 
fact  that  the  probate  proceeding^  on  their 
face  are  regular  and  do  not  disclose  the  in- 
firmities In  the  estate  conveyed. 

It  has  often  been  held  that,  where  the 
title  of  a  stranger  is  attempted  to  be  con- 
veyed by  an  administrator's  sale,  such  strang- 
er is  not  bound  by  the  sale  proceedings,  al- 
though there  are  no  Irregularities  on  the  face 
thereof,  but  may  disregard  said  proceed- 
ings and  9ue  la  ojectmeat  to  recover  bis  land 
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or  In  eqnlty  to  qnlet  Us  title  If  be  Is  In  pos- 
seBsioo.  The  proceedings  are  absf^utely  Told 
as  to  him. 

Therefore  the  trial  court  erred  In  not  hold- 
ing the  admlnlstrator'B  deed  to  BUby  void. 

likewise  Louis  E.  Nero,  as  administrator 
of  the  estate  of  Tom  Rentle,  deceased,  was 
without  authority  to  agree  that  Mr.  Scruggs 
should  have  an  undivided  one-fourth  Inter- 
est In  the  surplus  allotment  for  his  seryices 
as  attorney  In  cause  No.  1373.  It  Is  not  con- 
tended that  any  contract  was  made  by  Tom 
Rentle  or  any  person  acting  for  him  during 
his  lifetime  for  said  services.  We  are  con- 
vineed  that'  Mr.  Scruggs  has  rendered  val- 
uable services  to  the  heirs  of  this  estate,  and 
we  regret  that  under  the  law  he  Is  not  en- 
titled to  compensation  In  this  action  Involv- 
ing the  title  to  the  land,  but  do  not  hold  that 
be  would  not  be  entitled  to  compensation  in 
a  proper  proceeding. 

For  the  errors  committed  by  the  trial  court, 
this  cause  Is  reversed  and  remanded,  with 
directions  to  enter  Judgment  In  accord  with 
the  ylews  herein  expressed.  All  the  Justices 
concur,  except  THACKEB,  J^  who  dissents. 


(68  Okl.  81) 

STATE  ex  rel.  CRICKETT  et  aL  v.  PITCH- 
FORD,  District  Judge.    (No.  935a) 

(Supreme  Court  of  Oklahoma.  Feb.  12,  1918. 
Rehearing  Denied  March  19, 1918.) 

(ByUalus   hy  the  Court.) 

1.  DiSUISSAI,  AND  NONSUrr  *=»37  —  VOI.UN- 

TAEY  "Dismissal"— Paymknt  or  Costs. 
Under  section  5126,  Rev.  Laws  1910,  the 
plaintiff  has  the  right,  upon  payment  of  costs, 
to  dismiaa  his  action  without  an  order  of  court 
any  time  l>efore  the  trial  has  commenced.  But 
the  filing  of  the  praecipe  without  paying  the 
costs  does  not  constitute  a  dismissal  of  the  ac- 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dis- 
missal.] 

2.  Mandaitds  4=>58— Ebtby  or  Jusousnt. 

After  the  mandate  of  this  court  was  receiv- 
ed and  spread  of  record  in  the  trial  court,  plain- 
tiff filed  a  pnEcipe  for  dismissal  of  the  case, 
but  did  not  pay  the  costs.  The  court  refused 
to  render  judgment  in  obedience  to  the  mandate, 
treating  the  case  as  automatically  dismissed 
upon  filing  of  the  praecipe.  Held,  the  action  not 
having  been  dismissed  by  filing  the  praecipe 
without  paying  the  costs,  mandamus  will  lie 
to  compel  the  trial  court  to  enter  judgment  in 
obedience  to  the  taandate. 

Application  for  mandamus  by  the  State  of 
Oklahoma,  on  relation  of  Charles  Grlckett 
and  others,  against  John  H.  Pltchford,  Judge 
of  the  District  Court    Writ  Issued. 

J.  H.  Jarman,  of  Salllsaw,  and  S.  A:  Hor- 
ton,  of  Oklahoma  City,  for  plaintUFs. '  W.  L. 
Curtis,  of  Ft.  Smith,  Ark.,  for  defendant 

OWEN,  J.  This  Is  an  original  action  In- 
stituted by  plaintiffs  for  mandamus  to  com- 
pel the  defendant.  Judge  of  the  district  court 
of  Sequoyah  county,  to  enter  j^udgment  In  ao 


cordanoe  with  Uie  mandate  issoed  by  ttda 
court  In  the  case  of  Crlckett  et  aL  T.  Hardin 
(No.  7478)  169  Paa  270w 

It  appears  from  the  petition  and  reqMMise 
that  Judgment  was  rendered  by  this  court 
June  27,  1916,  reversing  the  case  of  Oridtett 
et  al.  T.  Hardin,  with  direction  to  the  trial 
court  to  render  Judgment  in  oonformltT'  to 
the  views  therein  expressed.  The  mandate 
of  this  court  v^'as  received  and  filed  by  the 
clerk  of  the  trial  court,  and  spread  of  record 
by  order  of  the  court 

On  March  27,  1917,  after  the  mandate  had 
been  spread  of  record,  Charles  Crlckett,  plain- 
tiff in  that  case,  filed  a  precipe  for  dismissal 
of  tlie  cause  in  the  following  language: 

"To  the  Court  Clerk  of  Sequoyah  County, 
Oklahoma:  Tou  will  please  dismiss  tJie  above- 
entitled  cause  with  prejudice  at  cost  of  the 
plaintiff.    [Signed]  Charles  Crlckett  Plaintiff." 

On  AiK'U  26,  1917,  a  motion  was  filed  by 
Charles  Crlckett  to  withdraw  this  pnedpe 
for  dlsmlssaL  On  May  13,  1917,  Hardin,  the 
defendant  in  err'or,  filed  a  motion  for  Judg- 
ment In  his  favor  in  keeidng  with  the  opin- 
ion and  mandate  of  this  court  as  he  con- 
strued It  On  May  21,  1917,  plaintiffs  in  er- 
ror filed  a  motion  for  Judgment  in  their  favor 
In  keeping  with  the  opinion  and  mandate,  as 
construed  by  them.  On  July  9,  1917,  plain- 
tiff in  error  Crlckett  filed  a  motion  for  leave 
to  amend  his  original  petition  to  Include  cer- 
tain lands  alleged  to  have  been  inadvertently 
omitted.  The  cause  coming  on  to  be  heard 
upon  these  several  motions,  the  court  held 
that  the  cause  had  been  automatically  dis- 
missed on  Mardi  27,  1917,  upon  filing  of  the 
praecipe  for  that  purpose  by  Charles  Crlckett, 
and  entered  an  order  denying  the  several 
motions.  Including  the  motion  to  withdraw 
the  praecipe  for  dismissal  and  the  motions 
to  enter  Judgment  In  accordance  with  the 
mandate. 

[1]  In  treating  the  filing  of  the  praecipe 
as  a  dismissal  of  the  case,  the  court  was  in 
error.  It  appears  the  costs  of  the  action 
were  not  paid  at  the  time  the  praecipe  was 
filed.  Section  5126,  Rev.  Laws  1910,  permits 
a  plaintiff  at  any  time  before  the  trial  is  com- 
menced, on  payment  of  the  costs,  to  dismiss 
Ms  action  without  an  order  of  the  court.  la 
the  case  of  Harjo  v.  Black,  153  Pac.  1137. 
it  was  said: 

"But  the  filing  of  the  stipulation  by  plaintiff 
is  not  all;  for  the  statute  requires  that  the 
costs  be  paid.  *  •  •  It  cannot  be  said,  there- 
fore, that  the  mere  filing  of  the  stipulation  au- 
tomatically dismissed  the  suit.  Until  the  coats 
were  paid,  it  remained  upon  the  court  docket 
as  though  the  stipulation  had  not  been  filed. 
The  court  was  not  divested  of  jurisdiction  over 
the  action  until  a  compliance  with  the  statute." 

To  the  same  effect  is  the  case  of  Davis  ▼. 
Mlmey,  159  Paa  1112.  In  this  connection 
counsel  for  respondent  Insist  that  the  statute 
was  complied  with  in  this  respect  on  May 
17, 1917,  when  one  of  the  attorneys  for  Crick« 
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ett  paid  the  coats  in  arrears  to  the  clerk  In 
order  to  secure  the  iasoanop  of  a  subpcena. 
This  payment  did  not  work  a  dismissal,  for 
the  reason  a  motion  had  been  filed  by  Crl<^- 
ett  to  withdraw  this  praecipe,  and  this  pay- 
Dcent  was  made  in  order  to  secure  the  attend- 
ance of  witnesses  in  support  of  this  motion. 
The  derk  refused  to  issue  a  subpoena  until 
the  costs  had  been  paid.  This  payment  was 
to  prevent  a  dismissal  rather  than  to  secure 
It,  as  the  statute  contemplates.  That  the 
trial  court  considered  the  case  dismissed  ui>- 
on  filing  the  pweclpe  appears  from  the  lan- 
gnage  of  the  order,  as  follows: 

"It  Is  therefore  ordered  and  adjudged  that 
petition  of  the  plaintiff  Charles  Crlckett  to  with- 
draw and  set  aside  the  prscipe  for  dismissal  of 
this  action  be  denied,  for  the  reason  that  said 
plaintiff  had  a  lawful  right  to  dismiss  said  ac- 
tion, which  he  did,  when  said  pnecipe  for  dis- 
missal was  filed  herrin." 

[2]  It  Is  urged  by  counsel  for  respondent 
that  mandamus  will  not  lie  in  this  action  for 
the  reason  (1)  plaintiff  had  an  adequate  rem- 
edy at  law  In  appeal  from  the  order  of  the 
court;  and  (2)  in  accordance  with  the  views 
expressed  in  the  opinion  reversing  the  case, 
applied  to  the  facts,  plaintlfC  was  not  entitled 
to  any  interest  In  the  land.  Neither  of  these 
positions  is  tenable.  The  original  action  was 
brought  by  plaintiffs  alleging  that  Charles 
Crlckett,  as  the  half-brother  and  sole  heir  of 
Mary  Gann,  was  the  owner  of  the  land  al- 
lotted to  Mary  Gann,  deceased.  The  defend- 
ant, Hardin,  denied  Crlckett  was  the  heir  of 
Mary  Gann,  alleging  that  Mary  Gann  was  an 
Illegitimate  child.  The  issue  was  whether  she 
was  the  legitimate  child  of  Joslah  Crlckett, 
father  of  Charles  Crlckett;  that  Is,  whether 
the  relation  between  Joslah  Crlckett  and 
Mary  Gann's  mother  was  matrimonial  or 
meretricious.  Hardin  claimed  title  through 
a  maternal  uncle  of  Mary  Gann.  In  the  opin- 
ion, prepared  by  Commissioner  Bleakmore, 
appears  the  statement: 

"The  principal,  if  not  the  sole,  question  in- 
volved, for  a  determination  by  the  trial  court, 
and  presented  here  for  review,  is  the  legitimacy 
of  the  allottee  [Mary  Gann].'* 

The  lower  court  fonnd  that  Joslah  Crlckett 
and  the  mother  of  Mary  Gann,  "did  assume  a 
oohabital  relation,  ranging  from  one  to  two 
years,  and  that  during  this  relation  Mary 
was  born,"  but  concluded  as  a  matter  of  law, 
that  this  relation  did  not  constitute  a  mar- 
riage. That  conclusion  was  reversed  by  this 
court,  and  the  cause  remanded,  with  direction 
to  the  trial  court  to  render  Judgment  In  con- 
formity to  the  views  therein  expressed.  Un- 
der this  direction  it  was  the  duty  of  respond- 
ent to  enter  judgment  granting  Crlckett  a 
new  trial.  It  was  not  within  his  discretion  to 
perform  or  refuse  to  perform  such  duty.  In 
the  case  of  Steams,  Mayor,  v.  State  ex  rel., 
23  Okl.  462,  100  Pac.  909,  it  was  held  that 
mandamus  will  lie  to  comi>el  an  officer  to  per- 
form a  duty  purely  ministerial  and  without 
discretion,  where  it  appears  (1)  there  Is  a 
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legal  right  to  have  the  act  done;  (2)  that  It  Is 
a  plain  legal  duty  of  respondent,  and  tliat 
respondent  is  without  discretion  to  perform 
or  refuse  to  perform  such  duty;  (3)  that  the 
writ  will  afford  an  availing  remedy,  and  pe- 
titioner has  no  other  plain,  speedy,  adequate 
remedy.  This  holding  was  approved  in  the 
case  of  City  of  Guthrie  v.  Stewart,  45  Okl. 
603,  146  Pac.  585.  In  the  case  of  Gaines  v. 
CaldweU,  Judge  of  the  U.  S.  Circuit  Court, 
148  U.  S.  228,  13  Sup.  Ct  611,  37  U  Ed.  432, 
it  was  said: 

"Obeying  the  mandate  of  this  court  and  pro- 
ceeding in  conformity  with  its  opinion  are  not 
matters  within  the  discretion  of  the  Circuit 
Court;  and  therefore  the  cas'es  which  hold  that 
this  court  will  not  direct  in  what  manner  the 
discretion  of  an  Inferior  tribunal  shall  be  exer- 
cised have  to  application  to  a  petition  for  a 
mandamus  to  require  the  Circuit  Court  to  obey 
the  mandate  of  this  court." 

It  may  be  said  that  Cridiett  had  a  right 
to  appeal  from  the  order  overruling  his  mo- 
tions to  withdraw  the  dismissal  and  enter 
Judgment  on  the  mandate,  but  this  right  did 
not  afford  an  adequate  or  speedy  remedy. 

In  the  case  of  SL  Louis  &  8.  F.  H.  Co.  v. 
Hardy,  45  Okl.  423,  146  Pac.  38,  Mr.  Justice 
Brown,  in  delivering  the  opinion  of  the  court, 
said: 

"It  may  be  contended  that  the  defendant  be- 
low had  an  adequate  remedy  at  law  in  an  ap- 
peal to  this  court  from  any  judgment  rendered 
against  it  in  a  subsequent  trial,  on  plaintiff^s 
amended  petition,  but  we  are  of  the  opinion 
that  such  right  of  appeal  would  not  affonj  the 
defendant  adequate  relief  from  the  burden  of 
such  unauthorized  trial,  and,  in  case  of  a  judg- 
ment for  plaintiff,  the  trouble  and  expense  of 
another  appeal  to  this  court." 

It  Is  contended  by  counsel  for  respondent, 
notwithstanding  this  court  held  the  facts,  as 
found  by  the  trial  court,  to  constitute  a  legal 
marriage  according  to  the  tribal  custom  of 
the  Cherokees,  and  that  Mary  Gann  was  a 
legitimate  half-sister  to  Charles  Crlckett, 
that  Judgment  cannot  be  rendered  for  Crlck- 
ett in  obedience  to  the  mandate,  for  the  rea- 
son that  he  would  inherit  only  a  one-half  in- 
terest in  Mary  Gann's  allotment,  and  It  ap- 
peared In  the  trial  of  the  original  case  that 
Crlckett  had  conveyed  his  one-half  interest 
in  the  land  to  Littlejohn  and  Hardin  under 
deeds  held  In  that  action  to  be  champertous. 
With  these  questions  we  are  not  concerned 
at  this  time.  The  duty  of  the  trial  court  to 
enter  Judgment  In  obedience  to  the  mandate 
was  ministerial,  but  the  Judgment  of  this 
court  did  not  undertake  tO'  carve  out  the  in-  , 
terest  to  which  Charles  Crldcett  was  en- 
titled; that  was  not  an  Issue  presented  on 
that  appeal.  The  trial  court  concluded  that 
Mary  Gann  was  an  Illegitimate  child,  and 
therefore  Crlckett  was  not  her  heir.  That 
conclusion  was  reversed  and  the  trial  court 
directed  to  render  a  Judgment  in  conformity 
with  the  holding  that  Mary  Gann  was  a  le- 
gitimate child,  and  therefore  Charles  Crlckett 
is  her  heir.  If  the  trial  court  can,  from  the 
evidence  In  the  record,  determine  the  Inteiv 
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est  to  which  Charles  Crickett  Is  entitled  as 
the  heir  of  Mary  Gann,  then  it  Is  the  duty  of 
that  court  to  render  Judgment  accordingly, 
but  If  this  cannot  be  done,  it  is  the  duty  of 
the  court  to  proceed  further  in  the  canse  and 
determine  all  the  issues  properly  presented. 

The  plaintifT  insists  that  the  writ  of  man- 
damns  should  direct  the  respondent  to  enter 
Judgment  upon  the  mandate,  and  also  to  en- 
ter an  order  permitting  the  plaintifT  to  amend 
his  petition  so  as  to  include  the  lands  inad- 
vertently left  out.  It  is  true  that  under  sec- 
tion 4790,  Rev.  Laws  1910,  the  court  may, 
after  judgment,  permit  the  insertion  of  other 
allegations,  but  that  is  not  a  question  prop- 
erly presented  here.  That  Is  a  matter  to 
be  presented  to  the  trial  court  after  Judgment 
has  been  rendered  on  the  mandate  granting 
a  new  trial.  The  opinion  of  this  court  in 
the  original  case  directs  the  trial  court  to 
render  Judgment  in  conformity  to  the  view 
tliat  Mary  Gann  was  a  legitimate  child  of 
JoBlah  Crickett  It  is  the  duty  of  the  trial 
court  under  that  mandate  to  proceed  to  dis- 
pose of  the  Issues  in  conformity  to  that  view, 
and  in  such  proceeding,  if  the  court  commits 
error  in  refusing  to  permit  proper  amend- 
ment, that  will  be  a  proper  matter  to  pre- 
sent to  this  court  on  appeal,  as  any  other 
error  that  might  be  committed  in  disposing 
of  the  case. 

Let  the  writ  issue  directing  respondent  to 
enter  Judgment  in  the  case  of  Crickett  et  al. 
V.  Hardin,  1477,  district  court  of  Sequoyah 
county,  granting  plaintiffs  a  new  trial,  and 
to  proceed  in  said  cause  in  accordance  with 
the  finding  and  conclusion  that  Mary  Gann, 
the  allottee,  was  a  legitimate  child  of  Josiah 
Crickett,  and  the  half-sister  of  Charles  Crick- 
ett   All  the  Justices  concur. 

(68  Okl.  4S) 

BANK  OP  BUFFALO  v.  VENN.     (No.  8389.) 

(Supreme  Conrt  of  Oklahoma.    March  5, 1918.) 

(BylUAut  by  «k«  Court.) 

1.  Justices  of  tre  Pkaoh  «=>44(8)  — 
AiiouNT  IN  CoNTBOVBBST— Items— Attob- 
NEY's  Fees. 

Where  an  action  was  brought  to  recover 
twice  the  amouDt  of  nsurious  interest  paid  on 
a  loan  and  for  an  attorney's  fee  as  provided  by 
section  1006,  Rev.  Laws  1910,  the  attorney's 
fee  is  not  to  be  taken  into  consideration  in  de- 
termininE  the  amount  in  controversy,  as  sach 
attorney^  fee  is  recoverable,  and  most  be  tax- 
ed as  part  of  the  costs  of  the  case. 

2.  Appbal  and  Ebbob  «=>l()4e(l)— .Rjvke- 
BAL— Gbodnds. 

Where  a  judgment  is  manifestly  right  upon 
the  record,  the  cause  will  not  be  reversed  be- 
cause the  connty  attorney  appeared  as  counsel 
for  plaintifT,  especially  where  no  objection  waa 
made  in  the  trial  court  to  his  appearance. 

8.  Justices  or  TifE  Peace  4=964(1)— Timb 
fob  TBIAI/— Jubibdiction. 
A  justice  of  the  peace  court  does  not  lose 
jurisdiction  of  an  action  for  failure  to  try  the 
case  on  the  retnm  day  at  the  hour  fixed  in  the 
summons. 


4.  JuBY  €=s»83(l)— QtTAi,rncATiow8. 

Parties  to  an  action  have  no  vested  right 
in  any  particular  jaror,  and  all  that  either  can 
insist  upon  is  that  the  jurors  actually  selected 
to  try  the  case  shall  be  competent,  disinterest- 
ed, and  selected  according  to  law. 

Error  from  County  Court,  Harper  County; 
A.  H.  Walker,  Judge. 

Action  by  L.  E.  Venn  against  the  Bank  of 
Buffalo.  From  a  judgment  for  plaintiflf  In 
the  county  court  on  appeal  from  Justice's 
court,  defendant  brings  error.    Affirmed. 

E.  J.  Dick,  W.  C.  Lewis,  and  M.  W.  Me- 
Kenzie,  all  of  Buffalo,  for  plaintiflf  In  error. 
W.  E.  Morris,  of  May,  and  W.  H.  Springfield, 
of  Woodward,  for  defendant  in  error. 

HARDX,  J.  This  was  an  action  by  L,  B. 
Venn  against  the  Bank  of  Buffalo  to  recoTer 
$151.20,  alleged  to  be  twice  the  amount  of 
usurious  Interest  paid  to  the  bank  by  plaln- 
tiflt  on  a  loan  to  him,  and  for  a  reasonable 
attorney's  fee  and  for  costs.  Judgment  waa 
rendered  In  plaintiff's  favor  in  the  Justice 
court  for  the  sum  of  $151.20,  penalty  on  ac- 
count of  the  usurious  Interest  exacted  and 
for  an  attorney's  fee  in  the  sum  of  $100  and 
for  costs.  The  case  was  appealed  to  the 
county  court  and  tried,  and  again  resulted 
in  a  judgment  in  plaintiff's  favor,  from  which 
the  bank  prosecutes  error. 

[1]  The  amount  sued  for  was  within  the 
jurisdiction  of  the  Justice  of  the  peace.  The 
Jurisdiction  of  the  justice  court  as  fixed  by 
section  18,  art  T,  of  the  Constitution  in- 
cludes all  civil  cases  where  the  amount  in- 
volved does  not  exceed  $200  exclusive  of  in- 
terest and  costs.  Construing  this  provision, 
it  has  been  held.  In  an  action  on  a  promis- 
sory note  containing  a  provision  for  the  pay- 
ment of  an  additional  amount  as  an  attor- 
ney's fee,  that  the  attorney's  fee  so  provided 
for  must  be  included  in  determining  the 
amount  in  controversy.  Miller  et  al.  ▼.  Mills 
et  al.,  32  Okl.  388,  122  Pac.  671;  St  Paul 
P.  &  M.  Ins.  Co.  V.  Peck,  3T  Okl.  86,  130  Pac: 
805.  The  statute  upon  which  this  action  Li 
based  provides  that  in  all  cases  the  prevail- 
ing party  shall  be  entitled  to  recover,  as  part 
of  the  costs,  a  reasonable  attorney's  fee  In 
a  sum  not  less  than  $10  to  be  fixed  by  the 
court  Section  1006,  Rev.  L.  1910.  The  at- 
torney's fee  in  this  case,  not  being  provided 
for  in  the  contract,  and  being  expressly  des- 
ignated as  part  of  the  costs  and  recoverable 
as  such,  is  by  the  constitutional  provision 
excluded  from  consideration  in  determining 
the  amount  in  controversy  of  which  the  Jus- 
tice court  had  jurisdiction. 

[3]  The  Justice  court  did  not  lose  Jurisdic- 
tion because  the  case  was  not  heard  prompt- 
ly. There  is  nothing  in  the  statute  whidi 
requires  the  Justice  to  hear  the  cause  within 
any  specified  time  after  the  hour  fixed  in  the 
summons.  If  by  reason  of  a  failure  to  take 
up  the  action  for  hearing  within  any  speci- 
fied time  after  the  hour  fixed  In  the  summons 
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tbe  jnstlce  lost  Jurisdiction,  Interminable 
confusion  would  be  created  In  all  the  justice 
courts  In  tbe  state.  Many  times  tbe  Justice 
would  be  engaged  in  tbe  trial  of  another  ac- 
tion, and  would  be  compelled  to  suspend  pro- 
ceedings In  the  case  then  on  trial  and  take 
up  other  matters,  and  It  would  often  happen 
that  a  number  of  cases  would  be  retu^able 
at  tbe  same  hour,  and  it  would  be  an  im- 
possibility for  the  Justice  to  hear  all  of  them 
at  once,  and  If  the  rule  contended  for  was 
the  law,  be  woald  lose  Jurisdiction  in  all 
cases  except  tbe  one  actually  heard  by  him. 
Even  If  it  were  error  for  the  Justice  to  ren- 
der default  Judgment  without  hearing  evi- 
dence upon  the  merits  of  the  controversy, 
that  error  cannot  be  urged  because  an  ap- 
peal was  prosecuted  from  tbe  Judgment  of 
the  Justice  to  tbe  county  court  where  another 
trial  was  had. 

[2]  No  objection  was  made  to  Hon.  W.  H. 
Morris,  county  attorney,  appearing  as  attor- 
ney tor  plaintiff.  If  objection  had  been 
made,  it  would  have  been  error  to  permit 
him  to  further  appear.  Aldrldge  v.  Capps, 
156  Pac.  624. 

However,  on  the  facts  it  appears  but  one 
judgment  could  have  been  rendered,  and  tbat 
the  Judgment  in  fact  rendered  was  In  ac- 
cordance with  the  law  and  the  evidence,  and 
we  would  not  reverse  the  cause  for  that  fact 
alone  when  tbe  Judgment  rendered  was  so 
manifestly  correct 

[4]  Tbe  defendant  had  no  vested  right  in 
any  particular  Juror.  All  that  it  could  insist 
upon  was  that  the  Jurors  actually  selected 
to  try  the  case  should  be  competent,  disin- 
terested, and  selected  according  to  law,  and 
it  was  not  prejudicial  error  for  the  court  to 
excuse  tbe  Juror  Newberry.  City  of  Guthrie 
V.  Shaffer,  7  Okl.  459,  54  Pac.  698;  Cochran 
et  al.  v.  United  States,  14  Okl.  108,  76  Pac. 
672;  Boutcher  v.  State,  4  OkL  Cr.  576,  111 
Pac.  1006. 

There  is  no  merit  In  the  remaining  con- 
tritions, and  tbe  Judgment  is  affirmed. 

«8  Okl.  80) 

LOUGHRIDGE  v.  MORRIS  et  aL 

(No.  8068.) 

(Supreme  Court  of  Oklahoma.    Feb.  12,  1918. 

Rdiearing  Denied  March  19,  1918.) 

(SvUaiut  Iv  the  Court.) 
Jttsouknt  «=5>586(3)  — Bab  — EjEcntKNT  — 
Rents  and  Pbofitb. 
Where  plaintiff  brought  an  action  of  eject- 
ment and  prosecuted  same  to  jnd^ent  in  his 
favor,  but  made  no  demand  therein  for  rents 
and  profits  of  the  land  involved,  tbe  judgment 
in  the  ejectment  suit  is  not  a  bar  to  a  subse- 
quent action  for  rents  and  profits. 

Brror  from  IMatrtct  Oonrt,  Carter  Coun- 
ty;  S.  H.  Russell,  Judge. 

Action  by  B.  F.  G.  Lougbridge  against 
Minerva  Morris  and  another.  Judgment 
for  defendants,  and  plaintifr  brings  error. 
Reversed,  and  cause  remanded  for  new  trial. . 


r  J.  T.  Coleman  and  H.  T.  Sims,  botb  of 
Ardmore,  for  plaintiff  In  error.  J.  B.  Moons, 
of  Ardmore,  for  defendants  In  error. 

HARDY,  J.  Plaintiff,  B.  F.  0.  Lougb- 
ridge, commenced  an  action  in  tbe  district 
court  of  Carter  county,  Okl.,  against  Miner- 
va Morris  and  Jim  Morris,  to  recover  $880 
as  damages  caused  by  defendants'  unlawful- 
ly dispossessing  and  withholding  from  plain- 
tiff certain  lands  described  in  plaintllTs  pe- 
tition during  the  years  1908  and  1909,  which 
sum  is  alleged  to  be  tbe  value  of  the  rents 
and  profits  thereof  for  said  years,  llie  an- 
swer of  the  defendants,  after  general  denial, 
pleaded  specially  tbat  the  matters  in  contro- 
versy bad  been  beard  and  adjudicated  by 
tbe  district  court  of  Love  county,  OkL,  in  an 
action  between  the  same  parties,  and  tbat 
said  Judgment  was  a  bar  to  any  recovery 
by  plaintiff  herein.  Tbe  parties  occupy  tbe 
same  position  in  this  court  which  tbey  occu- 
pied in  the  trial  court,  and  will  be  designat- 
ed accordingly.  Tbe  trial  was  to  the  court 
who  sustained  tbe  plea  of  former  adjudica- 
tion and  rendered  judgment  for  defendants, 
and  plaintiff  prosecutes  error. 

It  appears  that  plaintiff  bad  commenced 
an  action  in  ejectment  against  said  defend- 
ants for  possession  of  said  premises,  and 
that  a  Judgment  bad  been  rendered  In  bis 
favor,  from  which  no  appeal  was  prosecuted. 
In  bis  petition  tn  tbe  original  case  there  was 
no  claim  for  damag'es  or  rents  and  profits, 
and  none  were  awarded  him  by  tbe  judg- 
ment of  the  court  It  is  contended  by  de- 
fendants that  tbe  claim  for  rents  and  profits 
was  embraced  within  tbe  issues  in  tbe 
ejectment  case,  and  tbat  further  litigation 
thereof  is  precluded  by  such  Judgment. 

The  rule  is  well  established  tbat  a  former 
Judgment  of  a  court  of  competent  jurisdic- 
tion between  tbe  same  parties  and  involving 
the  same  subject-matter  is  conclusive  not 
only  as  to  every  matter  involved  in  the  for- 
mer case,  but  as  to  every  matter  which 
might  have  been  pleaded  or  given  in  evi- 
dence whether  same  was  pleaded  or  not. 
Prince  v.  Gosnell,  47  Okl.  570,  149  Pac.  1162, 
and  cases  cited.  This  rule,  however,  does 
not  apply  to  matters  growing  out  of  sepa- 
rate and  Independent  causes  of  action  which 
might  have  been  pleaded.  Farmers'  State 
Bank  V.  Stephenson  et  al.,  23  OkL  695,  102 
Pac.  992;  Pioneer  TeL  &  Tel.  Co.  v.  State, 
40  OkL  417,  138  Pac  1033;  2  Black,  Judg. 
§  732;  23  Oyc  1172-1189;  15  R.  C.  L.  «  450, 
452. 

Formerly  a  plaintiff  was  not  permitted  to 
recover  for  mesne  profits  in  an  action  of 
ejectment,  but  was  given  a  remedy  for  tbe 
damages  Involved  by  a  separate  action 
known  as  an  action  for  mesne  profits.  New- 
ell on  Ejectment,  p.  614;  WarvlUe  on  Eject- 
ment, S  526;  Sedgwick  &  Walt's  Trial  of 
Title  to  Land,  {  646. 
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Tinder  the  Code  It  is  now  permissible  to 
Join  wltb  an  action  of  ejectment  an  action 
for  the  rents  and  profits  of  the  land  involv- 
ed. Section  4738,  Rev.  Laws  1910,  subd.  6; 
Scarborough  v.  Smith,  18  Kan.  399;  Black 
y.  Drake,  28  Kan.  482;  Scantlln  v.  Allison, 
32  Kan.  376,  4  Pac.  618.  The  two  causes  of 
action,  however,  are  still  separate,  and  the 
Code  merely  permits'  them  to  be  Joined  in 
order  to  prevent  a  multiplicity  of  suits.  Co- 
bum  V.  Goodall,  72  Cal.  498,  14  Pac.  195, 
1  Am.  St.  Rep.  75;  WarvlUe  on  Ejectment, 
SS  526-536. 

And  where  plaintiff  in  ejectment  fails  to 
allege  a  cause  of  action  for  rents  and  prof- 
its, proof  thereof  is  ordinarily  not  admissi- 
ble. Newell  on  Eyectment,  p.  345 ;  Warvllle 
on  Eaectment,  §  536 ;  Sedgwick  &  Walt's  Tri- 
al of  Title  to  Land,  |  655.  And  a  judgment 
upon  the  Issues  in  ejectment  constitutes  no 
bar  to  a  separate  action  for  rents  and  prof- 
its. Newell  on  BJectment,  p.  625 ;  Sedgwick 
&  Walt's  Trial  of  Title  to  Land,  J  662. 

It  follows  that  the.  plea  of  former  adjudi- 
cation was  not  sustained  by  the  evidence, 
and  the  court  committed  error  in  so  holding. 
The  Judgment  is  therefore  reversed,  and  the 
cause  remanded  for  new  trial.  All  the  Jus- 
tices concur. 

(67  Okl.  6S) 

CITT  OF  ENID  v.  McCANN.     (No.  9882.) 

(Supreme  Court  of  Oklahoma.     Oct.  9,  1917. 
Rehearing  Denied  Nov.  20,  1917.) 

(Si/llaiut  hy  the  Court.) 

Appeal  and  Erroe  ®=>566,  667(1)— Oas«- 
Madb— Amendments— Time. 
The  time  within  which  to  suggest  amend- 
ments to  a  case-made  begins  to  run  from 
the  expiration  of  the  time  allowed  within  which 
to  serve  same,  and  not  from  the  actual  service 
thereof;  and  a^  case-made,  signed  and  settled 
before  the  expiration  of  the  time  to  -  suggest 
amendments,  is  a  nullity. 

Error  from  District  Court,  Garfield  Coun- 
ty;   James  B.  Culllson,  Judge. 

Action  between  the  City  of  Enid  and  Lil- 
Han  L.  McCann.  Judgment  for  the  latter, 
and  the  former  brings  error.    Dismissed. 

Chalmers  B.  Wilson,  of  Enid,  for  plaintiff 
in  error.  Charles  N.  Harmon  and  M.  C.  Gar- 
ber,  both  of  Enid,  and  P.  T.  McVay,  of  Okla- 
homa City,  for  defendant  in  error. 

OWEN,  J.  Defendant  in  error  moves  to 
dismiss  the  appeal  in  this  case  for  the  reason 
that  an  order  was  entered  in  the  lower  court 
extending  the  time  for  the  service  of  case- 
made  until  July  1,  1917,  and  providing  that 
plaintiff  be  given  ten  days  after  service  of 
case-made  for  suggesting  amendments,  same 
to  be  settled  on  five  days'  notice.  The  case- 
made  was  actually  served  on  June  18,  1917, 
and  signed  and  settled  on  notice  on  July  6, 
1917.  It  is  nrged  by  plaintiff  in  error  that 
the  time  in  which  to  suggest  amendments  be- 


Igan  to  run  from  the  date  of  service,  June 
18th,  and  not  from  July  1st,  the  expiration 
of  the  time  in  which  to  serve  the  case-made. 
This  case  is  ruled  by  the  cases  of  Sov.  (Tamp 
of  W.  O.  W.  V.  Chumley,  161  Paa  1175,  and 
Frey  v.  McCiune,  153  Pac.  109,  and  the  mo- 
tion must  be  sustained. 

The  appeal  is  therefore  cUsmissed.  All  the 
Justices  concur. 

°°°^°°°°  (68  Okl.  S8) 

STATE  ex  rel.  HAMILTON  et  aL  r.  TAYLOR. 
(No.  8988.) 

(Supreme  Court  of  Oklahoma.  '  March  & 
19ia) 

(Byllabut  ly  the  Court.) 

1.  Judges   <S=»16(1)    —   Disqualifications 
—Judge  Pro  Tempoeij— Statute. 

Where  the  county  judge  certifies  his  dia- 
qualifications  to  try  a  particular  case,  or  any 
proceeding  thereiiju  the  judge  pro  tempore  most 
be  elected  under  the  provisions  of  section  6814, 
Rev.  Laws  1910.  Sections  1830,  1831,  of  this 
statute  have  application  to  the  election  of  a 
temporary  judge  whenever  the  county  judge  is 
unable  to  perform  the  duties  generally  of  the 
office. 

2.  Statutes      4s>169  —  Implied  Bepbai.  — 
—Irreconcilable  Cowflict. 

Since  repeals  by  implication  are  not  favor- 
ed, statutes  must  be  construed  so  as  to  give 
effect,  if  possible,  to  each  section,  and  an  earli- 
er statute  will  not  be  held  to  have  been  re- 
pealed by  a  later  one,  unless  the  apparent  con- 
flict between  the  two  is  irreconcilable. 

Original  action  for  writ  of  prohibition  by 
the  State  of  Oklahoma,  on  the  relation  of 
B.  F.  Hamilton,  executor  of  the  estate  of 
Samuel  Bailey,  deceased,  and  Sherman  Spen- 
cer, legatee,  against  McLain  Taylor,  acting 
as  Special  Judge  of  the  County  (>>urt  of 
Pottawatomie  County,  Okl.    Writ  denied. 

Embry,  Crockett  &  Johnson  and  F.  H.  Bel- 
ly, all  of  Oklahoma  City,  for  plaintiffs.  T. 
G.  Cutllp  and  John  L  Arriugtou,  both  of  Te- 
cumseh,  for  defendant 

OWEN,  J.  This  is  an  original  action  filed 
in  this  court  for  writ  of  proiiibition  to  pro- 
hibit McLain  Taylor  acting  as  Judge  pro  tem- 
pore of  the  county  court  of  Pottawatomie 
county  in  the  trial  of  certain  issues  pertain- 
ing to  the  administration  of  the  estate  of 
Samuel  Bailey,  deceased.  It  appears  from 
th^  petition  and  response  that  the  regular 
county  Judge,  having  been  of  counsel  and 
having  a  claim  against  the  estate,  entered 
his  disqualifications  to  hear  and  determine  a 
motion  to  set  aside  a  former  order  of  the 
court,  made  uy  his  predecessor,  affecting  the 
administrator's  bond.  Upon  entering  this  or- 
der of  disqualification  the  clerk  of  the  court 
proceeued  to  bold  an  election  for  a  special 
Judge,  at  which  election  McLain  Taylor  was 
elected.  It  appears  this  election  was  held 
under  section  5814,  Rev.  Laws  1910,  and  no 
contention  is  made  as  to  the  regularity  of 
the  proceedings  under  the  provisions  of  tliis 
section.    But  the  petitioner  insists  that  tha 
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election  ahonld  have  been  held  under  section 
1831  of  tbla  statnte.  Section  12,  art  7,  of 
the  Constltiitlon  (section  197,  Wms.  Ann.), 
provides: 

"When  the  connty  jndge  ia  disqualified  in 
any  case  pending  in  the  connty  court,  a  judge 
pro  tempore  may  Be  selected  in  the  manner 
provided  for  the  selection  of  Judges  pro  tem- 
pore in  the  district  court." 

It  is  conceded  that  the  election  was  held 
wider  the  procedure  prescribed,  in  section 
6814,  for  district  courts. 

[1, 2]  Section  1S30  of  this  statute  provides 
for  the  election  of  a  temporary  judgre  of  the 
county  court  whenever  the  regular  Judge  is 
unable  to  perforra  the  duties  of  his  office  he- 
cause  of  lUness,  absence  from  the  county,  or 
other  dlsquallflcatlonB,  and  further  provides 
that  such  temporary  Judge  shall  have  the 
aanne  authority  and  the  same  power  aa  the 
regular  Judge. 

Section  1831  of  this  statute  makes  it  the 
duty  of  the  cleric  of  the  county  court  to  fix  a 
time  for  the  election  of  such  temporary 
judge,  and  to  serve  a  written  notice  on  each 
member  of  the  bar  of  the  county  at  least  48 
hours  prior  to  such  election.  These  sections 
apply  to  the  election  of  a  temiKtrary  judge  to 
act  in  all  cases  and  all  matters  properly 
coming  before  the  county  Judge.  The  provi- 
sions of  the  Constitution  referred  to  and  sec- 
tion 5814  of  the  statute,  under  which  the 
Section  of  this  case  was  held,  applies  to  the 
Section  of  a  Judge  pro  tempore  where  the 
regular  judge  Is  disqualified  in  a  particular 
case.  To  hold  otherwise  would  be  to  say 
that  section  1880,  the  later  act,  is  in  conflict 
with  the  provision  of  the  Constitution  and 
with  section  6814  of  the  statute.  The  well- 
settled  rule  is  that  where  two 'acts,  or  parts 
of  acts,  are  reasonably  susceptible  of  a  con- 
struction that  will  give  effect  to  both  and  to 
the  words  of  each,  without  violence  to  either. 
It  should  be  AAa^eA  in  preference  to  a  con- 
struction whldt  leads  to  the  conclusion  there 
Is  a  conflict  Repeals  by  implication  are  not 
favored.  Matthews  v.  Rucker,  170  Pac.  492 
(No.  8398,  not  yet  oflJclally  reported) ;  K.  C. 
So.  Ry.  Co.  ▼.  WaUace,  38  Okl.  233,  132  Pac. 
908,  46  L.  R.  A.  112;  Sackett  v.  Rose,  154 
Paa  1177,  L.  R  A.  1916D,  820. 

It  ia  urged  by  counsel  for  petitioner  that 
the  notice  of  the  clerk,  in  effect,  amounted  to 
a  notice  for  the  election  of  a  judge  to  hear 
and  determine  the  entire  case,  and  for  that 
reason  should  be  held  void.  It  appears  that 
the  county  judge  certtfled  his  disqualiflcation 
to  try  the  issues  raised  by  a  motion  to  can- 
cel and  set  aside  a  certain  order  made  by  the 
county  court  on  the  4th  day  of  January, 
1017,  purporting  to  discharge  the  executor, 
Hamilton,  and  his  sureties  on  his  bond  for 
$125,000.  That  part  of  the  notice  posted  by 
the  clerk,  necessary  for  consideration,  is  as 
follows: 

"I  will  hold,  in  the  coun^  court  room  In  the 
city  of  Tecnmseh,  Okl.,  at  the  hour  of  1:30 
o'cuock  p.  m.  of  said  day,  an  election  of  special 


jndge  to  hear  and  determine  all  issues  raised  In 
the  said  motion  of  T.  O.  Catlip  et  al.,  filed  in 
said  cause  aforesaid,  and  to  bear  and  deter- 
mine any  and  all  other  questions  that  may  be 
raised  hereafter  while  said  estate  is  within  the 
jurisdiction  of  said  county  court." 

It  is  insisted  that  the  language,  "to  hear 
and  determine  any  and  all  other  questions 
that  may  be  raised  hereafter  while  said  es- 
tate is  within  the  jurisdiction  of  said  coun- 
ty court,"  renders  the  election  void.  The  only 
matter  pending  before  the  court  at  the  time 
his  disqualiflcation  was  certified  was  the 
determination  of  the  motion.  Taylor  was 
elected  judge  pro  temix>re  for  the  purpose  of 
disposing  of  that  motion.  The  language 
complained  of  may  be  treated  as  surplusage, 
and  his  Jurisdiction  under  that  election  will 
be  confined  to  the  drtermlnatlon  of  the  la- 
sues  presented  by  the  motion,  and  not  to  a 
final  disposition  of  other  issues  that  may 
arise  in  the  administration  of  the  estate 

It  appearing  that  the  election  was  regular 
for  the  purpose  for  which  it  was  had,  the 
writ  will  be  denied.    All  the  Justices  concur. 


(88  Okl.  40) 

WILUAMSON-HAIySELL-FRAZIBR  CO.  v. 

STATE  ez  reL  TRADESMEN'S  STATE 

BANK.     (No.  8001.) 

(Supreme  Court  of  Oklahoma.    March  6,  1918.) 

(ByUahiu  by  Me  Court.) 
EviDiNCE  «5388(1)— Sale  of  Assets  bt  Bank 

CoiraiSSIONKB  —  PaESUMFTION  OF  AUTHOB- 

rrr. 
Where  the  bank  commissioner  took  charge  of 
an  insolvent  bank,  and  where  in  winding  up  its 
affairs  he  sold  certain  of  its  assets,  it  will  be 
presumed,  in  the  absence  of  an  affirmative  show- 
ing to  the  contrary,  that  he  obtained  authority 
for  such  sale  from  the  district  court  or  a  judge 
thereof. 

Error  from  District  (3onrt,  Oklahoma  (boun- 
ty; B.  D.  Oldfield,  Judge. 

Action  by -the  State  of  Oklahoma,  on  rela- 
tion of  the  Tradesmen's  State  Bank,  agaln&t 
the  Williamson  -  HalseU  -  Frazler  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Blake,  Boys  &  Shear,  of  Oklahoma  City, 
for  plalntur  ia  error.  Harris  &  NowUn,  of 
Oklahoma  City,  for  defendant  in  error. 

HARDY,  J.  The  state,  upon  the  relation 
of  the  Tradesmen's  State  Bank,  brought  an 
action  in  the  district  court  of  Oklahoma  coun- 
ty to  compel  a  transfer  upon  Its  books  of  cer- 
tain shares  of  its  corporate  stock  and  the 
payment  to  relator  of  certain  sums  as  accru- 
ed dividends.  Plaintiff  claims  title  to  the 
stock  through  a  sale  thereof  as  collateral  se- 
curity to  certain  notes  of  one  W.  O.  Hager, 
which,  it  alleged,  came  Into  its  possession  In 
due  course  and  for  value.  Defendant  made 
return  that  Hager  denied  the  title  of  relator 
to  the  stock  and  had  notified  it  not  to  trans- 
fer same  or  pay  the  accrued  dividends  there- 


«s>For  otber  cases  see  same  topic  and  KST-NUMBBR  la  all  Key-Numbersd  Digests  and  Indexes 


Digitized  by 


Google 


154 


171  PACIFIC  BEPOBTEB 


(OkL 


on  to  relator.  Hager  made  application  to  be 
made'  a  party  to  this  proceeding,  which  ap- 
plication was  denied.  Judgment  was  render- 
ed, directing  the  transfer  as  prayed,  and  the 
payment  to  relator  of  accrued  dividends,  and 
respondent  prosecutes  error. 

Counsel  have  expressly  waived  all  assign- 
ments of  error,  except  the  assignment  that 
the  court  erred  in  finding  that  relator  had 
tittle  to  the  stock  and  was  therefore  entitled 
to  have  the  same  transferred  on  the  books 
of  the  company.  It  Is  the  contention  that  re- 
lator acquired  no  title  thereto  because  said 
notes  had  been  executed  to  the  Oklahoma 
State  Bank,  and  the  stock  pledged  as  collat- 
eral for  the  payment  thereof,  and  that  the 
bank  became  Insolvent  and  was  taken  in 
charge  by  the  bank  commissioner,  who  sold 
said  notes,  with  the  collateral  attached  there- 
to, to  relator,  without  first  having  obtained 
authority  from  the  district  court  or  a  Judge 
thereof,  as  required  by  sections  302  and  304, 
R.  L.  1910.  It  appears  that  the  stock  was 
indorsed  in  blank  by  Hager,  and,  together 
with  the  notes  for  the  payment  of  which  It 
was  pledged,  passed  Into  the  possession  of 
relator  through  the  sale  by  the  bank  commis- 
sioner, and  upon  default  In  the  payment  of 
said  notes,  was  sold  to  Frank  J.  Wyckoft, 
and  by  him  resold  -to  relator,  who  was  in 
possession  at  the  time  the  action  was  com- 
menced. Upon  this  state  of  the  record  the 
court  properly  held  that  the  burden  of  proof 
was  upon  respondent  to  show  that  relator 
had  no  title  to  said  stock.  No  error  being 
urged  upon  this  ruling  of  the  court,  for  the 
purpose  of  this  case  we  shall  assume  that 
the  burden  of  showing  want  of  authority  In 
the  bank  commissioner  was  properly  placed 
upon  defendant,  and  that,  when  possession  of 
the  Hager  notes,  with  the  stock  attached 
thereto,  was  acquired  by  relator,  and  this 
fact  was  made  to  appear,  the  duty  of  relator 
to  adduce  evidence  establishing' prima  fade 
its  title  to  said  notes  was  satisfied.  Jones  v. 
Wheeler,  23  Okl.  771,  101  Pac.  1112;  South- 
west Gen.  Elec.  Co.  v.  Biddle,  168  Pac.  438; 
Jones,  Ev.  i  74 ;  1  Daniel,  Neg.  Inst  {  812. 

The  title  of  relator  to  said  notes  being 
prima  facie  established,  it  necessarily  fol- 
lowed that  a  presumption  arose  that  relator, 
as  the  owner  of  the  notes  for  the  payment  of 
which  said  stock  had  been  pledged,  was  au- 
thorized, under  the  terms  of  the  pledge,  to 
sell  said  stock  upon  failure  to  pay  the  notes 
when  due.  Section  266,  R.  L.  1910;  section 
4613,  B.  L.  1910;  Ardmore  State  Bnk.  ▼.  Ma- 
son, 30  Okl.  568,  120  Pac.  1080,  39  L.  B.  A. 
(S.  8.)  292;  Dunbar  T.  Commercial  Elec  Sup. 
Co.,  32  Okl.  634,  123  Pac.  417.  To  overcome 
this  prima  facie  case,  defendant  offered  evi- 
dence to  show  the  terms  of  the  agreement  of 
sale  between  the  bank  commissioner  and  re- 
lator, whereby  relator  acquired  said  notes 
with  the  collateral,  and  went  no  further, 
and  contends  that  the  sale  was  void  because 
the  bank  commissioner  had  not  previously 


obtained  an  order  authorizing  such  sale  from 
the  district  court  or  Judge  thereof. 

With  this  contention  we  cannot  agree. 
The  bank  commissioner  was  a  state  official, 
and  in  administering  the  affairs  of  the  de- 
funct bank  was  acting  in  the  discharge  at 
important  duties  Imposed  upon  him  by  law, 
and  his  official  acts  were  entitled  to  the  same 
presumption  which  applies  tQ  the  acts  of  pub- 
lic officials  generally,  which  is  that.  In  the 
absence  of  evidence  to  the  contrary,  the  law 
presumes  that  such  officers  have  properly  per- 
formed their  duties,  and  tbdt  they  have  com- 
piled with  all  the  forms  of  law  necessary  to 
qualify  them  to  act  as  they  have  done,  and 
where  some  preceding  act  or  pre-existing  fact 
is  necessary  to  the  validity  of  an  official  act, 
the  presumption  la  favor  of  the  validity  of 
the  official  act  Is  presumptive  proof  of  sucb 
preceding  act  or  pre-existing  fact,  for  the 
law  will  not  presume  that  the  bank  commis- 
sioner or  any  other  public  official  has  acted 
in  excess  of  his  lawful  authority  or  in  an 
Illegal  manner.  Southern  Surety  Co.  v. 
Walts,  46  Okl.  613,  146  Pac  431;  Southwest- 
ern Surety  Ins.  Co.  v.  Davis,  156  Pac.  213; 
Lusk  V.  Porter,  166  Pac  224;  Board  Oom'rs 
V.  Field,  162  Pac  733;  4  Wlgmore.  Bv.  |2534: 
2  Ohamberlayne.  Mod.  Law,  Ev.  { 1201:  1 
Jones,  Ev.  141  et  seq.;  22  A.  &  E.  Encyc. 
1267,  1269;  Lawson  on  Presumptive  Evi- 
dence. In  Territory  v.  Sellers  et  aL,  16  OkL 
419,   82  Pac  675,  it  is  said: 

"The  law  is  well  settled  that,  in  the  absence 
of  proof,  it  will  be  presumed  that  the  official 
acts  of  a  public  officer  were  regular,  and  that 
the  officer  acted  within  the  scope  of  bis  pow- 
ers." 

In  Leedy  v.  Brown,  Judge,  et  aL,  27  Okl. 
489,  113  Pac  177,  it  was  held: 

"When  an  action  is  commenced  in  the  district 
;M>urt  in  the  name  of  the  state  by  the  Attorney 
General,  in  the  absence  of  an  affirmative  show- 
ing to  the  contrary,  he  is  presumed  to  have 
brought  such  action  after  having  been  requested 
by  the  Governor  or  one  of  the  branches  of  the 
Legislature." 

That  the  Oklahoma  State  Bank  became  in- 
solvent, and  that  the  bank  commissioner  took 
charge  thereof  and  was  administering  its 
affairs,  and  sold  said  notes  to  relator,  plain- 
ly appears,  and  the  one  element  of  proof 
lacking  Is  tttat  in  making  the  sale  be  did  not 
obtain  an  order  authorizing  same  from  the 
district  court  or  Judge  thereot  The  Okla- 
toma  State  Bank  has  at  no  time,  so  far  as 
the  record  appears,  made  any  objection  to  the 
iale,  and  has  at.  all  times  acquiesced  there- 
in. Hager  was  not  deprived  of  any  proper- 
ty or  other  rights  by  the  sale  made  by  the 
bank  commissioner,  as  his  liability  on  said 
notes  and  his  right  to  redeem  his  stock  by- 
payment  thereof  remained  the  same,  and  was 
not  at  any  time  affected. 

Everything  else  appearing  regular,  and  the 
defendant  attacldng  the  title  of  relator  to  the 
stock  in  question,  and  basing  its  whole  at- 
tack upon  the  alleged  invalidity  of  the  sale 
by  the  bank  commissioner,  the  burden  was 
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ai>on  It  to  sbow  the  lack  of  authority,  and 
In  the  absence  of  such  showing  we  will  pre- 
sume that  such  order  was  obtained.  The  de- 
fendant was  deprived  of  no  rights  by  the 
act  of  the  bank  commissioner;  neither  was 
its  UabUitjr  to  the  holder  of  said  stock  in- 
creased or  diminished  in  the  least.  After 
the  sale  of  the  notes,  the  stock  was  still  the 
property  of  Hager,  subject  to  the  lien  of 
the  ho!d«r  of  the  notes  as  pledgee  thereof 
for  the  payment  of  said  notes. 

When  relator  was  selecting  the  loans  that 
were  to  become  Its  own  absolutely,  and  be- 
fore the  purchase  of  the  notes  in  question, 
Bager  was  consulted  with  reference  thereto, 
and  consented  that  the  relator  might  pur- 
chase them,  and  agreed  to  give  additional 
security  for  the  payment  thereof.  Later,  in 
pursuance  of  this  agreement,  he  gave  addi- 
tional security  and  paid  $1,600  on  the  notes. 
Being  unable  to  make  further  payments,  he 
was  notified  by  the  bank  of  its  intention  to 
sell  the  collateral,  when  he  insisted  that 
the  stock  was  worth  $150  per  share,  and 
should  not  be  sold  for  less  tiian  $140.  The 
stock  was  sold  for  $1S0  per  share.  It  la  not 
contended  that  this  sale  was  not  legally  con- 
ducted, nor  the  price  received  a  fair  on& 

Hager  testified  as  a  witness  In  the  case, 
and  did  not  deny  any  of  the  above  facts.  K. 
B.  Blake,  Esq.,  one  of  the  attorneys  for  de- 
fendant in  this  case,  was  attorney  for  Hager 
at  the  time  of  the  sale,  and,  after  service  of 
notice  upon  Hager  by  the  bank  of  its  inten- 
tion to  sell  the  stock,  called  upon  the  bank  In 
the  interest  of  his  client,  and  said,  if  the 
8to<^  sold  for  $150,  that  all  was  he  asked, 
and  that  he  did  not  think  there  would  be  any 
objection.  The.  agreement  with  the  bank 
commissioner  was  dated  August  11,  1913, 
and  the  stock  was  sold  August  14,  1914,  and 
this  action  was  commenced  November  22, 
1015.  At  no  time  prior  to  its  commencement 
had  Hager  taken  any  steps  to  have  said  sale 
set  aside,  nor,  redeem  the  stock,  or  pay  the 
notes  held  by  relator. 

Being  of  the  opinion  that  the  sale  by  the 
bank  commissioner,  under  the  drcnmstances, 
should  be  upheld,  in  the  absence  of  a  show- 
ing of  want  of  authority  upon  his  part  to 
make  the  sale,  the  judgment  is  affirmed.  All 
the  Justices  concur. 

(88  Okl.  73) 

MISSOUBI,  K.  &  T.  RT.  00.  v.  LBNAHAN. 
(No,  7133.) 

(Supreme  C!ourt  of  Oklahoma.    Dec.  11,  1917. 
Behearing  Denied  Mardi  19, 1018.) 

(8vttabu$  by  th«  Court.) 

1.  Appcai.   and    Erbob   «=»1201(7)— LntiTA- 
TioN  OF  Actions  «=>121(2)— Revebsal,— Rb- 

IIAND — AMENDMENT^^NeW  OaUSE  OF  ACTION. 

A  Judgment  for  the  plaintiff  in  an  action 
for  damages  for  WTongful  death  cognizable  un- 
der the  federal  Employers'  Liability  Act  (Act 
Cone.  April  22,  1908,  c.  149,  35  Stat.  65  [U. 
S.  Comp.  St.  1916,  JS  8657-8665]),  commenced 


by  the  widow  of  the  deceased  In  her  personal  ca- 
pacity, was  reversed  by  the  Supreme  (3ourt  of 
the  state  upon  the  ground  that  the  plaintiff 
could  not,  although  sole  beneficiary,  maintain 
the  action,  except  as  personal  representative, 
such  reversal  being  without  prejudice  to  such 
rights  as  the  personal  representative  might 
have.  Beld,  not  error  for  the  trial  court  upon 
remand  to  allow  the  petition  to  be  amended  by 
joining  the  widow  as  personal  representative  of 
the  deceased^  as  party  plaintiff,  without  in  any 
way  enlarging  or  modifying  the  facts  upon 
which  the  action  was  based.  Beld^  further,  that 
such  amendment  of  the  petition  is  not  equiva- 
lent to  the  commencement  of  a  new  action,  for 
the  purpose  of  applying  the  two-year  limitation 
provided  by  the  statute. 

2.  Masteb  AND  Sebvant  «=»24S— Death  or 
Skbvant  —  Fbdebal  Emflotkbs'  Liabilttt 
Act  —  DuTx  or  Enoinebb  —  Discovebed 
Pebii. 

In  an  action  for  damages  for  wrongful  death 
commenced  by  the  personal  representative  of  a 
deceased  employe  under  the  federal  Employers' 
Liability  Act.  it  was  alleged,  in  substance,  that 
the  death  of  the  deceased  was  caused  by  a 
head-on  collision  between  a  south-bound  passen- 
ger train,  drawn  by  an  engine  of  which  one 
H.  was  engineer,  and  a  north-bound  freight 
train,  drawn  by  an  engine  of  which  one  L.,  the 
deceased,  was  engineer;  that  engineer  H.  whol- 
ly failed,  after  discovering  that  said  freight 
train  was  so  approaching,  to  get  his  train  under 
control,  but  kept  running  in  the  direction  of  the 
train  operated  by  said  ll  at  a  high  and  danger- 
ous rate  of  speed;  that  said  engineer  H.  ac- 
tually discovered  the  condition  of  the  train 
being  pulled  bv  said  L.  In  ample  time  to  have 
avoided  the  collision,  but  that  said  engineer  H. 
took  no  steps  to  avoid  the  same,  but  allowed  the 
train  operated  by  him  to  violently  collide  with 
the  engine  said  ll  was  running  in  such  a  way  as 
to  cause  the  instant  death  of  the  latter.  The 
evidence,  which  upon  this  point  was  in  no  ma- 
terial part  condicting,  disclosed  that  at  the  time 
of  the  collision,  the  passenger  train,  which  had 
the  right  of  way  over  the  freight  train,  was  pro- 
ceeding south  40  minutes  late,  pursuant  to  or- 
ders to  that  effect  previously  received,  and  that 
the  freight  train  was  proceeding  north  on  the 
time  of  the  passenger  train  in  disregard  of  or- 
ders previously  received  by  it  and  the  well- 
known  rules  of  the  railway  company.  Held, 
that  the  duty  of  engineer  U.  to  engineer  L., 
the  deceased,  did  not  begin  until  he  actually  dis- 
covered the  peril  of  L.  Held,  further,  that  not- 
withstanding the  negligence  of  L.  the  railway 
company  would  be  liable  if  it  appeared  that  en- 
gineer H.,  after  discovering  the  peril  of  L.,  did 
not  use  such  precaution  as  an  ordmarily  prudent 
person  would  use  under  like  circumstances  to 
avoid  the  collision. 

3.  Neouoenck  «=36S— Contbtbutobt  Neoli- 

OENOE. 

Before  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  can  arise,  pri- 
mary negligence  on  the  part  of  the  defendant 
must  be  shown. 

4.  Masteb  and  Sebvant  «=>29e(13)— Tbiai. 
«=»252(11)  —  Misleading  Instbuctions  — 
Pleadings  and  Evidence. 

Record  examined,  and  held  that  instructions 
Nos.  12,  16,  17,  given  by  the  court,  are  erro- 
neous and  misleading,  for  the  reasons  pointed 
out  in  the  opinion. 

6.  Masteb  and  Sebyant  «s>296(0)  —  Death 
or  Sebvant— Contbibuiobt  Neolioencb; 
Under  the  well-known  rules  of  the  railway 
company,  the  deceased,  L.,  the  engineer  of  the 
freight  train,  was  equally  responsible  with 
his  condnctor  for  the  safety  of  their  train,  and 
it  was  error  to  refuse  to  instruct  the  jury  to 
that  effect  upon  the  request  of  the  defendant 
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6.  MABTEB  AlfD    SSBVANT   «=>204(1),    227(2)— 

AcnoR  rOB  Dkath— Fedebal  Ekplotkbs' 

IJABTT.TTY  ACT— GONTBIBDTOBT  NEOLIOENCB 

—  Statk  Constitution  —  Absumptioh  o» 

Risk. 
This  being  an  action  for  damages  for  wrong- 
ful death  arising  under  the  federal  Employers' 
Liability  Act,  section  6,  art.  23,  WilliamB'  Con- 
stitution, which  changes  the  common-law  rule 
as  to  assumption  of  risk  and  contributor;  neg- 
ligence, is  inapplicable. 

7.  Appeal  and  Ebbob  9=>1064(1)  —  Rbvebs- 
iBi£  Ebbob. 

After  an  examination  of  the  entire  record, 
it  appears  that  the  errors  complained  of,  and 
herein  pointed  out,  have  probably  resulted  in  a 
miscarriage  of  justice. 

Error  from  District  Court,  Craig  Coun^; 
Preston  S.,£>aTls,  Judge. 

Action  by  Etta  Lenahan,  and  Etta  Lenahan 
as  administratrix  of  estate  of  James  Lena- 
ban,  deceased,  against  the  Missouri,  Kansas 
&  Texas  Railway  Company.  Judgment  fbr 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  cause  remanded  for  a  new  trial. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  If.  D. 
Green,  all  of  Muskogee,  for  plaintiff  in  error. 
Edw.  H.  Bi«dy  and  W.  H.  Kornegay,  both  of 
Vlnlta,  for  defendant  in  error. 

ECAKB,  J.  This  action  was  originally  com- 
menced in  the  district  court  of  Craig  county 
by  Etta  Lenahan  in  her  individual  capacity, 
for  the  purpose  of  recovering  damages 
against  the  plaintiff  in  error  herein  for  the 
wrongful  death  of  her  husband,  James  Len- 
ahan. The  action  as  thus  commenced  was 
subsequently  tried,  and  resulted  In  a  verdict 
In  favor  ot  the  plaintiff  In  the  sum  of  $15,- 
000.  Upon  appeal  this  Judgment  whs  re- 
versed, upon  the  ground  that  the  widow  of  a 
deceased  railroad  employ^  cannot  prosecute 
in  her  own  name  the  action  for  damages 
given  by  the  Employers'  Liability  Act  of 
April  22,  1008,  "to  bis  or  her  personal  rep-/ 
resentatlve  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  em- 
ploye." M.,  K.  &  T.  Ry.  Co.  v.  Etta  Len- 
ahan, SO  OkL  283,  135  Paa  383.  The  Su- 
preme Court,  however,  upheld  the  right  of 
the  plaintiff  to  so  amend  the  petition  in  the 
trial  court  as  to  permit  the  actlmi  to  be  pros- 
ecuted In  the  name  of  the  i)er8onal  represen- 
tative of  the  deceased  for  the  benefit  of  the 
surviving  widow,  there  being  no  children. 
Upon  the  cause  being  remanded  to  the  trial 
court,  counsel  for  the  plaintiff  amended  her 
petition  in  pursuance  of  their  imderstanding 
ot  the  mandate  of  the  Supreme  Court,  by 
adding  to  the  title  of  the  cause  the  name  of 
"Etta  Lenahan,  Administratrix  of  the  Es- 
tate of  James  Lenahan,  Deceased,"  as  party 
plaintiff;  she  In  the  meantime  having  been 
duly  aK)ointed  such  administratrix.  Upon 
the  petition  being  thus  amended,  issues  were 
Joined  substantially  as  in  the  former  tiial, 
end  the  cause  was  again  tried  to  a  jury,  and 
resulted  in  a  verdict  "In  favor  of  the  plain- 
tiffs" in  the  sum  of  $20,000,  upon  which  Judg- 


ment was  duly  entered,  to  reverse  whidi  this 
proceeding  In  error  was  commenced. 

As  a  full  a^d  complete  statement  of  the 
pleadings  and  the  issues  involved  may  be 
found  In  the  opinion  formerly  handed  down, 
we  will  not  undertake  to  restate  them  bere^ 
nor  to  review  any  of  the  questions  of  law 
that  were  theu  passed  upon,  except  In  so  far 
as  we  ma;  find  It  necessary  to  a  <dear  under- 
standing of  the  questions  for  review  grow- 
ing out  of  the  new  trial. 

The  death  of  engineer  Lenahan  was  caused 
by  a  head-on  collision  between  a  south-bound 
passenger  train,  known  as  the  "Katy  Flyer," 
drawn  by  an  engine  of  which  cme  Hotchkiss 
was  engineer,  and  a  north-bound  i^elgiit 
train,  of  which  the  decedent,  Lenahan,  was 
engineer.  The  specific  act  of  negligence  re- 
lied upon  for  a  recovery  may  be  summarized 
substantially  as  follows:  That  said  engineer 
Hotchkiss  whcdly  failed,  after  discovering 
that  said  freight  train  was  so  approaching, 
to  get  his  train  under  control,  but  kept  run- 
ning in  the  direction  of  the  train  operated 
by  said  Lenahan  at  a  high  and  dangerous 
rate  of  speed ;  that  said  engineer  Hotchkiss 
actually  discovered  the  condition  of  the  train 
being  pulled  by  said  Lenahan  in  ample  time 
to  have  avoided  the  collision,  but  that  said 
engineer  took  no  steps  to  avoid  tlie  same, 
but  allowed  the  train  operated  by  bim  to 
violently  coUlde  with  the  train  that  said 
Lenalian  was  running  in  sucb  a  way  as  to 
cause  the  Instant  deatb  of  the  latter;  that 
said  Lenahan  used  all  precaution  to  avoid 
said  collision,  and  be  also  used  all  necessary 
precaution  to  avoid  being  hurt,  and  that  said 
collision  occurred  by  reason  of  the  fact  that 
the  engineer  on  the  passenger  train  took  no 
steps  to  get  bis  train  under  control  after 
discovering  the  approach  of  the  engine  on 
which  said  Lenahan  was  engineer. 

The  defense  of  the  railway  company  was, 
in  brief,  that  the  Flyer  was  proceeding  south 
40  minutes  late,  pursuant  to  orders  to  that, 
effect  previously  received,  and  that  Uve 
freight  train  was  proceeding  north  upon  the 
time  of  the  Flyer  in  disregard  of  orders  pre- 
viously received  by  it;  that,  the  collision  be- 
ing caused  by  this  act  of  negligence  and  dis- 
obedience of  orders  on  the  part  of  Lenahan. 
bis  administratrix  was  not  entitled  to  recov- 
er. Counsel  for  plaintiff  in  error  state  their 
grounds  for  reversal  in  their  brief  as  fol- 
lows: (1)  ^e  defendant  In  error,  £}tta  I^en- 
ahan,  is  not  the  proper  party  to  maintain 
this  suit  in  her  individual  capacity.  (2)  The 
injuries  for  which  the  defendants  in  error 
are  seeking  damages  were  not  due  to  any 
negligence  on  the  part  of  the  plaintiff  In  er- 
ror, but  were  due  solely  to  the  Independent 
negligence  of  the  deceased,  James  Lenahan. 
(3)  The  trial  court  erred  in  refusing  to  in- 
struct the  Jury  to  return  a  verdict  In  favor 
of  the  plaintiff  in  error,  and  in  denying  to 
the  plaintiff  in  error  a  new  trial.     (4)  The 
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trial  oonrt  Bhonld  have  Instmcted  tbe  Jury 
that  It  was  the  duty  of  engineer  I/enahan  to 
obey  the  rules  and  orders  of  the  company. 
(5)  The  doctrine  of  the  last  clear  diance  is 
not  properly  Involved  in  this  case.  (6)  The 
trial  conrt  erred  in  admitting  opinion  evi- 
dence as  to  within  what  space  a  train  could 
be  stopped  and  the  space  within  which  other 
trains  had  been  stopped.  (7)  The  court 
should  have  given  the  requested  Instructions 
on  the  question  of  proximate  cause.  (8)  The 
court  erred  in  refusing  to  give  to  the  jury 
requested  Instruction  No.  24.  (H)  The  In- 
struction given  by  the  court  touching  the 
diminution  of  damages  was  erroneous  and 
prejudicial  to  the  plaintiff  in  error.  (10)  The 
provisions  of  our  state  Constltutl(m,  changing 
the  common  law  as  to  assumption  of  risk  and 
contributory  negligence,  are  Inapplicable. 
(11)  The  trial  court  erred  in  charging  the 
Jury  as  it  did  touching  the  measure  of  dam- 
ages, and  in  declining  to  give  instructions 
requested  by  plaintiff  In  error.  (12)  It  was 
error  to  Instruct  the  Jury  in  this  case  that 
three-fourths  of  their  number  could  return  a 
verdict.  It  was  also  error  to  receive  a  ver- 
dict which  was  not  unanimous.  (13)  The 
trial  court  erred  In  refusing  to  instruct  the 
Jury  to  return  a  verdict  in  favor  of  the  plain- 
tiff in  error  and  to  denying  to  the  plaintiff 
in  error  a  new  trial. 

In  support  of  their  first  assignment  of  er- 
ror counsel  say  in  their  brief: 

•T^e  action  of  the  trial  conrt  in  permitting 
Etta  Lcnahan  as  an  individual  to  remain  as  a 
party  plaintiff  in  thia  aait  ii  directly  contrary  to 
the  opinion  remanding  the  case  and  also  to  the 
opinions  by  the  Supreme  Court  of  the  TJnited 
States." 

[1,  2]  The  federal  Supreme  Conrt  decisions 
dted  in  support  of  this  proposition  are  Amer- 
ican Railway  Co.  v.  Birch,  224  U.  S.  547,  32 
Sup.  Ct  603,  Bfl  Ii.  Ed.  879,  and  St.  Louis,  S. 
F.  4  T.  R  Co.  V.  Seale,  229  U.  S.  156, 33  Sup.  Ct 
651,  67  L.  Ed.  1129,  Ann.  Gas.  1914C,  156i 
These  decisions  which  were  followed  by  the 
Supreme  Court  of  the  state  on  the  former  ap- 
peal undoubtedly  hold  that  where,  as  in  this 
case^  the  federal  statute  is  applicable,  the 
right  of  recoveiy,  If  any,  is  in  the  personal 
representative,  and  no  one  else  can  maintain 
the  action.  But  this  Is  not  the  precise  propo- 
sition presented  by  the  record  in  the  Instant 


In  M.,  K.  &  T.  Ry.  Co.  v.  Wulf,  226  U.  S. 
670,  83  Sup.  Ct.  135,  57  L.  Ed.  356,  Ann. 
Caa.  1914B,  134,  the  action  of  the  trial  court 
in  allowing  the  sole  surviving  parent  of  the 
decedent  to  amend  her  petition,  wherein  she 
sned  for  damages  under  the  state  law  in  her 
Individual  capacity,  by  joining  the  personal 
representative  as  a  party  plaintiff  and  pro- 
ceed nnder  the  federal  Employers'  Liability 
Act  was  upheld.  In  distinguishing  American 
By.  Co.  ▼.  Birch,  supra,  Mr.  Justice  Pitney, 
who  delivered  the  opinion  of  the  court,  said: 

"It  is  true  that  under  the  federal  statute  the 
plaintiff  could  not,  altbongh  sole  beneficiary, 
maintain  the  action  except  as  personal  represen- 


tative. So  it  was  held  in  American  R.  Co.  v. 
Birch.  224  U.  S.  647,  56  L.  Ed.  879,  32  Sup. 
Ct  60S.  But  in  that  case  there  was  no  offer 
to  amend  by  joining  or  substitutine  the  personal 
representative,  and  this  conrt  while  reversing 
the  judgment,  did  lo  without  prejudice  to  such 
rights  as  the  personal  representative  might  have. 
The  decision  left  untouched  tb«  question  of  tiie 
propriety  of  such  an  amendment  as  was  applied 
for  and  allowed  in  the  case  before  ns,  an  amend- 
ment that,  without  in  any  way  modifying  or 
enlarging  the  facts  upon  the  which  the  action 
was  based,  in  effect  merely  indicating  the  ca- 
pacity in  which  the  plaintiff  was  to  prosecute 
the  action.  The  amendment  was  dearly  within 
section  954,  Rev.  SUt.  U.  S.  Comp.  Stat  1901, 
p.  696  [U.  S.  Comp.  St  1916,  i  ICU]." 

It  seems  to  us  that  this  case  furnishes  au- 
thority for  the  practice  followed  herein  of 
amending  by  joining  the  plaintiff  in  her  rep- 
resentative capacity  as  party  plaintiff,  in- 
stead of  by  substitution.  The  change  made 
by  the  amendment,  as  in  the  Wulf  Case,  was 
in  form,  rather  than  in  substance,  and,  even 
If  it  were  conceded  that  It  would  be  a  bet- 
ter practice  to  make  the  amendment  by  sub- 
stituting rather  than  by  joining,  we  are  un- 
able to  perceive  how  in  the  circumstances  of 
this  case,  the  plaintiff  being  the  sole  surviv- 
ing benefldary,  any  substantial  right  of  the 
plaintiff  can  be  affected  by  the  amendment 
as  made.  Aside  from  the  capacity  in  which 
the  plaintiff  brought  her  action,  there  Is  no 
difference  between  the  original  and  amended 
petltlonsi  In  the  former,  as  in  the  latter,  it 
was  suffldently  averred  that  the  deceased 
came  to  his  death  through  Injuries  suffered 
while  he  was  employed  by  the  defendanc 
railroad  company  In  interstate  commerce; 
that  his  death  resulted  from  the  negligence 
of  the  company,  and  that  the  plaintiff  is  the 
sole  surviving  heir  and  beneficiary.  In  these 
circumstances,  there  Is  slight  probability 
that  the  error  complained  of.  If  error  at  all. 
resulted  in  a  miscarriage  of  justice. 

The  next  assignment  of  error  is  one  of  con- 
siderable seriousness,  as  it  involves  a  ded- 
slon  of  the  case  upon  its  merits.  We  are 
convinced  from  the  evidence  in  the  record 
that  there  is  no  room  for  any  reasonable 
doubt  that  at  the  time  of  the  collision  the 
Flyer  was  proceeding  south  40  minutes  late 
pursuant  to  its  orders,  and  had  the  right  of 
way,  and  that  the  freight  train  was  proceed- 
ing north  on  the  time  of  the  Flyer,  contrary 
to  its  orders  and  the  rules  of  the  company. 
It  is  true  that  there  Is  some  contention  on 
the  part  of  counsel  for  the  defendant  in  er- 
ror in  their  brief  that  the  freight  train  left 
fhe  yards  at  Muskogee  In  ample  time  to  clear 
the  Flyer  at  the  next  siding  north  of  that 
point,  but  It  Is  not  alleged,  nor  is  there  any 
attempt  to  show,  that  the  Flyer  was  running 
ahead  of  time,  so,  even  if  this  contention  is 
conceded,  the  most  that  can  be  said  Is  that 
the  freight  train  must  have  lost  time  after 
leaving  the  Muskogee  yards,  for  certainly  it 
was  on  the  main  line  on  the  time  of  the  Fly- 
er without  flagging  against  it,  contrary  to 
the  well-known  rules  of  the  company,  at  the 
time  the  collision  occurred.    In  these  drcom- 
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stances,  the  duty  of  Hotchklss,  the  engineer 
of  the  Flyer,  which  had  the  right  of  way,  to- 
ward the  engineer  and  crew  of  the  freight 
train  commenced  when  be  first  became  aware 
of  the  peril  of  the  deceased,  and  It  Is  from 
this  standpoint  that  we  will  examine  the  re- 
maining assignments  of  error. 

The  applicable  rale,  we  think,  may  be 
gathered  from  the  following  cases  which, 
while  not  precisely  In  point,  are  somewhat 
analogoas  in  principle,  and  Illustrate  the 
point  now  under  consideration:  New  Yorb, 
N.  H.  4  H.  R  Co.  V.  Kelly,  93  Fed.  746,  35 
C.  C.  A.  571;  Ackerman  v.  Union  Traction 
Co.,  205  Pa.  477,  65  AtL  16;  Louisville,  H. 
&  St  L.  R.  Co.  V.  Hathaway,  121  Ky.  666, 
88  &  W .  724,  2  L.  R  A.  (N.  S.)  488 ;  li.  R.  M.  R. 
&  T.  Ry.  Co.  V.  Haynes,  47  Ark.  487,  1  S.  W. 
774;  A.,  T.  &  S.  P.  Ry.  Co.  v.  Baker,  21  OkL 
61,  85  Pac.  433,  16  L.  R.  A  (N.  S.)  825; 
Clark  V.  St  L.  4  S.  P.  R  Co.,  24  Okl.  764, 
108  Pac.  861.  Under  the  doctrine  announced 
in  some  of  these  cases,  notwithstanding  the 
absence  of  primary  negligence  on  the  part  of 
the  company,  the  negligence  of  Lenahan 
would  not  prevent  the  plaintiff  from  recov- 
ering if  it  be  shown  that  en^eer  Hotchklss, 
by  tbe  exerdse  of  reasonable  care  and  pru- 
dence, might  have  avoided  the  consequences 
of  the  negligence  of  the  deceased  after  dis- 
covering his  peril.  In  the  Haynes  Case,  su- 
pra, the  action  was  brought  by  the  plaintiff, 
who  was  using  the  railroad  track  as  a  foot- 
path, to  recover  damages  for  being  run  over 
by  a  passing  train.  The  evidence  showed 
that  the  plaintiff,  while  drunk,  started  out 
to  walk  down  the  railroad  track ;  that  when 
he  had  gone  a  half  mile  be  was,  according  to 
bis  own  statement,  overtaken  by  a  blind 
spell,  fell  upon  tbe  track,  and  knew  no  more 
until  he  was  run  over.    The  court  held: 

"The  railway  company  is  not  responsible,  un- 
less its  trainmen  had  a  clear  opportunity,  after 
discovery  of  the  plaintiff's  peril,  to  avoid  strik- 
ing him." 

Keeping  this  rule  in  mind,  let  ns  now  ex- 
amine the  evidence,  with  tbe  view  of  deter- 
mining its  Bufflclency  to  take  the  case  to  tbe 
Jury  on  tbe  one  material  issue  of  fact  in- 
volved: Unglneer  Hotchklss  testified  con- 
cerning tbe  collision  substantially  as  follows: 

"I  reside  in  Parsons,  Kan.,  and  during  the 
month  of  May,  1908,  I  was  engineer  on  tram 
No.  5,  known  as  the  'Katy  Flyer,'  over  the 
Cherokee  division.  I  have  been  in  the  employ 
of  the  M.,  K.  4  T.  for  31  years  as  engineer 
and  have  been  running  train  No.  6  ever  since 
it  has  been  on  the  road.  I  am  still  a  locomo- 
tive engineer  for  the  M.,  K.  4  T.,  but  my  physi- 
cal condition  at  the  present  is  not  ■"*''  th"t  I 
can  run  a  train.  I  was  the  engineer  on  the 
Flyer  at  the  time  of  the  collision  with  freight 
train  No.  412  on  May  16,  1808.  My  run  extend- 
ed from  Parsons  to  Moskoirec.  I  received  order 
No.  34  for  the  movement  of  mv  train  at  Wagon- 
er. I  recdved  it  from  Conductor  Green  and 
also  a  clearance  card.  Order  No.  34  reads  as 
follows:  'No.  5  engine  812  will  wait  at  Wagoner 
until  11:45  a.  m.  for  second  404  engine  562. 
No.  6  will  run  40  minutes  late  Wagoner  to  Mus- 
kogee.' I  received  no  otlier  orders  at  Wagoner. 
We  left  Wagoner  at  11 :45  a.  m.,  running  under 
the  order  40  minutes  late.  Train  No.  6  la  a 
fiist-class  train.     The  fact  that  we  were  run- 


ning late  did  not  diange  the  class  of  the  train. 
Under  that  order  the  train  I  was  pulling  bad 
the  absolute  right  of  way  from  Wagoner  to 
Muskogee.  Jesse  W.  Emery  was  my  fireman. 
We  met  another  train  between  the  Arkanaas 
river  bridge  and  Muskogee.  I  spoke  to  Emery 
as  we  came  out  of  the  cut,  and  saw  this  train. 
We  had  no  conversation  before  that  Nothing 
was  said  at  the  Arkansas  river  bridge  between 
Emery  and  me.  Coming  out  of  the  Arkanaas 
river  bridge,  I  was  making  at  least  60  miles  per 
hour.  I  noticed  some  smoke  along  there,  which 
was  a  usual  occurrence,  because  there  is  an- 
other road  running  along  there  parallel  to  our 
road,  which  is  known  as  the  M.,  O.  4  O.  I 
expected  the  smoke  was  on  the  other  track,  as  it 
was  a  frequent  occurrence  there.  -I  did  not  ex- 
pect to  find  anything  on  our  track,  because  I 
bad  absolute  right  I  first  discovered  tbe  ob- 
struction on  our  track  when  I  was  about  1,000 
feet  south  of  tbe  Arkansas  river  bridge.  The 
first  thing  I  did  was  to  shut  off  my  engine.  I 
then  applied  my  air  and  gave  tbe  sander  a  turn. 
There  was  nothing  else  titat  I  eonld  do  to  stop 
tbe  train.  I  turned  the  brake  valve  to  tbe 
emergency  position;  that  was  all  I  could  do. 
Fireman  Emery  jumped  from  the  engine  about 
tbe  engine  length  and  one-half  from  where  we 
collided.  I  received  a  broken  leg,  and  my  neck 
was  badly  hurt  and  I  had  an  enlarged  rupture." 

Several  other  witnesses  corroborated  that 
part  of  the  testimony  of  Engineer  Hotchklss 
to  the  effect  that  he  turned  the  brake  valve 
to  the  emeigency  position;  and  all  parties 
agree  that  this,  together  with  giving  the 
sander  a  turn,  was  all  that  could  have  been 
done  to  avoid  the  collision.  Other  evidence, 
which  was  not  seriously  contradicted,  sbows 
that  when  Imglneer  Hotchklss  first  dlacov-. 
ered  the  approaching  freight  train  be  was 
running  at  the  rate  of  60  miles  an -hour; 
that  the  two  trains  were  about  1,200  feet 
apart,  and  that  at  the  moment  of  the  colli- 
sion tbe  passenger  train  had  slowed  down  to 
about  40  miles  an  hour,  and  the  freight  train, 
which  had  been  running  about  25  or  30  miles 
an  hour,  bad  slowed  down  to  about  16  miles 
an  hour. 

Fireman  Emery  of  the  Flyer  upon  whose 
testimony  counsel  for  plaintiff  principally  re- 
lied to  establish  the  allegations  of  their  pe- 
tition, testified  substantially  as  follows: 

"At  the  time  of  the  accident  I  had  been  fire- 
man on  the  Flyer  for  about  5  years,  and  was  on 
the  Flyer  on  the  day  of  the  collision.  The  steam 
was  not  altogether  shut  off.  It  was  eased  off 
on  the  throttle,  and  there  was  a  service  applica- 
tion of  the  air.  I  noticed  the  condition  of  the 
track  over  which  the  Flyer  passed.  There  was 
no  sand  on  the  track.  The  engine  was  equip- 
ped with  sand  boxes.  A  service  application  la 
umply  to  slow  down  and  stop  gradnally.  The 
emergency  application  means  to  put  on  the  fnll 
force  of  the  air.  The  train  usually  cnnsistpd  of 
ten  cars.  With  the  emergency  application  it 
could  have  been  stopped  within  1,000  feet." 

On  cross-examination  be  testified  substan- 
tially as  follows: 

"I  was  never  an  engineer,  but  served  as  fire- 
man 9  years.  1  am  not  running  on  the  road 
now.  I  never  had  occasion  to  apply  the  emer- 
gency stop  on  the  Flyer,  and  never  took  the 
train  all  the  way  over  a  division.  I  have  run 
it  for  short  distances,  but  under  the  direction  of 
the  engineer.  I  never  did  apply  tbe  emergency 
brake  only  on  a  single  engine. ' 

As  all  the  witnesses  agree  that  the  proper 
thing  to  do  in  the  drcomstances  was  to  a^ 
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ply  tbe  emergency  brake  and  aand  the  rail, 
It  la  obvloos  that  there  la  a  sharp  conflict  be- 
tween tbe  evidence  of  engineer  Qotcbklss 
and  the  other  witnesses  for  the  railway  com- 
pany and  Fireman  Emery  as  to  whether  or 
not  this  was  done.  It  Is  only  when  the  erl> 
dence,  with  all  the  Inferences  which  the  jury 
conld  Justifiably  draw  from  it,  will  be  in- 
sufficient to  support  a  verdict  for  the  plain- 
tiff that  the  court  is  authorized  to  direct  a 
verdict  for  the  defendant;  and,  unless  the 
conclusion  follows  as  a  matter  of  law  that 
no  recovery  can  be  had  upon  any  view  that 
can  be  properly  taken  of  the  facts  which  the 
evidence  tends  to  establish,  the  case  should 
be  Irft  to  the  Jury  under  proper  Instructions. 
Cooper  T.  Flesner  et  al.,  24  Okl.  47,  103  Pac. 
1016,  li.  R.  A.  (N.  S.)  1180,  20  Ann.  Caa.  29; 
Harris  et  al.  v.  M.,  K.  &  T.  Ry.  Co.,  24  Okl. 
341.  103  Pac.  758,  24  L.  R.  A.  (N.  S.)  858; 
Chestnutt-Glbbons  Oroc.  Co.  v.  Consumers' 
Fruit  Co.,  44  Okl.  318,  144  Pac.  6&1.  Apply- 
ing this  rule,  tbe  evidence  was  aufSdent  to 
take  the  case  to  the  Jury  under  proper  In- 
structions, although  we  believe  the  weight  of 
the  evidence  supported  the  testimony  of  En- 
gineer Hotchkiss. 

[S,  4]  The  instructions  complained  of  in  the 
next  assignment  of  error,  which  we  deem  it 
necessary  to  notice,  read  as  follows: 

"(12)  If  you  find  from  the  evidence  that  train 
No.  412,  upon  which  James  Ijenahan  was  em- 
ploved  and  riding  at  the  time  of  his  death,  was 
under  the  charge,  supervision,  and  control  of 
the  conductor,  Robert  Daieb,  and  that  Lenahan 
was  subordinate  to  said  Daigh,  and  subject  to 
bis  orders,  and  that  said  Daigh  ordered  said^ 
train  No.  412  to  go  ont  upon  the  main  track, 
and  said  Ijenahan  In  taking  said  train  out  npon 
the  said  main  track  was  obeying  the  orders  of 
his  superior,  you  may  consider  this  as  tending 
to  show  whether  or  not  James  Lenahan  con- 
tributed, by  bis  own  negligence,  to  tbe  act  or 
acts  whicb  caused  his  death." 

"(16)  Yon  are  further  instructed  that  if  the 
train  orders  were  read  to  Lenahan  and  he  heard 
same  and  understood  their  import,  and  that  he 
then  took  the  said  train  out  upon  the  main  line 
at  a  time  when  he  knew  train  No.  5  wag  due 
npon  tbe  same  track  and  coming  in  opposite  di- 
rection, then  yon  may  consider  these  facts  as 
tending  to  show  negligence  on  the  part  of  the 
said  Lenahap,  and  you  may  determine  whether 
snch  negligence  contributed  to  the  collision 
which  caused  his  death ;  and,  if  you  detennine 
that  it  did  so  contribute  to  his  injury  and  death, 
you  will  iind  to  what  extent  it  so  contributed. 

"(17)  The  first  question  for  you  to  determine 
is  whether  or  not  the  defendant  railway  com- 
pany, through  its  agents,  servants,  or  employes, 
except  the  deceased,  James  Lenahan,  was  negli- 
gent, and  that  through  such  negligence  tbe  colli- 
sion occurred  between  train  No.  6  and  No.  412, 
and  whether  such  negligence  caused  tbe  death 
of  tbe  said  James  Lenahan.  If  yon  determine 
this  question  against  the  defendant  railwav 
company  and  find  that  it  was  guilty  of  negli- 
gence, then  the  next  question  for  you  to  deter- 
mine is  whether  or  not  James  Lenahan  was 
guilty  of  negligence  on  his  part,   whicb  negll- 

Sence  contributed  to  the  collision  and  to  his 
eatb.  If  yon  find  that  the  said  James  Lenahan 
-was  free  m>m  negligence  on  his  part  and  did 
not,  by  an  act  or  omission,  contribute  to  the  col- 
lision which  caused  his  death,  then  your  verdict 
should  be  for  plaintiffs,  and  if  you  further  find 
that  James  Lenahan  was  guilty  of  negligence, 
and  by  any  act  or  omission  of  his  own  contrib- 


uted to  the  cause  which  brought  about  his 
death,  then  you  may  consider  the  negligence  of 
the  deceased,  James  Lenahan,  for  the  purpose 
of  decreasing  tbe  damages  yon  will  allow  to  tbe 
plaintiffs;  and  you  will  decrease  tbe  damages 
which  yon  allow  the  plaintiffs  in  the  proportion 
to  which  James  Lenahan  contributed  to  tiie  col- 
lision by  negligence  on  his  part  whicb  caused  his 
death." 

Instructions  No.  16  and-  No.  17,  we  tliink, 
are  faulty,  as  not  being  applicable  to  tbe 
precise  case  presented  by  tbe  pleadings  and 
the  evidence.  As  we  have  stated  elswhere  In 
this  opinion,  there  can  be  no  doubt  from  the 
evidence  ttiat  Engineer  Lenahan,  in  violation 
of  the  well-known  rules  of  the  company,  was 
encroaching  upon  the  time  of  the  Flyer  at 
tbe  time  the  collision  occurred;  that  the 
Flyer  was  proceeding  south  pursuant  to  its 
orders,  and  that  if  there  was  any  actionable 
negligence  on  the  part  of  Engineer  Hotchkiss, 
it  consisted  wholly  in  hot  exercising  reason- 
able care  and  prudence  to  avoid  the  conse- 
quences of'  Engineer  Lenahan's  negligence, 
after  discovering  his  peril.  No  other  act  of 
negligence  on  the. part  of  the  defendant  Is 
averred,  and  there  was  no  attempt  at  tbe 
trial  to  establish  any  other.  In  Barnsdall 
OU  Co.  V.  Obler,  48  OkL  661,  150  Pac.  08,  it 
was  held  that  before  the  question  of  contrib- 
utory negligence  on  the  part  of  the  plaintiff 
can  arise,  negligence  on  the  part  of  the  4e- 
fendant  must  first  be  shown.  If  this  is  sound 
law,  instructions  No.  16  and  No.  17,  touching 
the  contributory  negligence  of  the  deceased, 
should  have  been  omitted. 

Instruction  No.  12  is  objectionable  upon 
another  ground.  There  was  some  evidence 
tending  to  show  that  the  conductor  of  train 
No.  412  ordered  Engineer  Lenahan  to  leave 
the  yards  at  Muskogee  and  go  out  upon  tbe 
main  line.  There  Is  a  strong  intimation  in 
instruction  No.  12  that  if  this  were  found  to 
be  BO,  Ehiglneer  Lenahan  would  be  justified 
In  obeying  the  orders  of  bis  conductor,  rath- 
er than  those  of  the  train  dispatcher  and  the 
rules  of  the  company.  Certainly  the  Jury 
were  instructed  to  consider  this  as  tending 
to  show  whether  or  not  Lienahan  contribut- 
ed by  his  own  negligence  to  tbe  act  which 
caused  his  death.  This  Is  an  incorr^t  state- 
ment of  the  law.  The  uncontradicted  evi- 
dence was  to  the  effect  that  the  rules  of  the 
company  were  binding  upon  tbe  engineer  and 
conductor  alike,  and  that  Engineer  Lenahan 
had  no  right  to  move  his  train  in  violation 
of  the  established  rules  of  the  company,  even 
upon  the  direct  order  of  bis  conductor.  Rule 
105  provides: 

"Both  conductors  and  enginemen  are  responsi- 
ble for  the  safety  of  their  trains,  and  under  con- 
ditions not  provided  for  by  the  rules  must  take 
every  precaution  for  their  protection." 

Rule  315  provides: 

"All  trains  will  be  run  nnder  the  direction  of 
conductors,  except  when  they  conflict  with  rules 
or  involve  risk,  in  which  case  the  enginemen 
will  be  held  equally  responsible." 

[S-7]  Rules  similar  to  these  were  consider- 
ed In  York  V.  Chicago,  11  &  St  P.  Ry.  Co., 


Digitized  by 


Google 


460 


171  PACIFIC.  BBPOBTEE 


CCMd. 


98  Iowa,  644,  67  N.  W.  674,  where  the  court 
disapproved  the  contention  that  when  Gra- 
ham, the  engineer,  was  ordered  by  the  con- 
ductor to  start,  he  had  a  right  to  assume  that 
the  conductor  had  some  Information  relating 
to  orders  which  Justified  them  in  running 
on  92's  time,  saying  that,  "such  Information 
could  only  come  to  Haggerty  (conductor)  In 
the  form  of  orders  from  his  superiors." 
Generally  the  authorities  are  uniform  that 
the  Injured  party  cannot  escape  responsi- 
bility for  his  own  act  by  placing  the  responsi- 
bility oa  another  by  claiming  that  he  was 
acting  under  the  direction  of  another.  Fritz 
v.  M.,  K.  ft  T.  Ry.  Co.  (Tex.  Olv.  App.)  80  S. 
W.  86;  Martin  v.  Northern  Padflc  Ry.  Co., 
87  Wash.  91, 151  Pac.  113;  Baltimore  ft  O.  K. 
Co.  v.  Baugh,  149  U.  S.  368, 13  Sup.  Ct.  914, 
37  L.  Bd.  772;  Nordqulst  v.  Great  Northern 
Ry.  Co.,  89  Minn.  485,  95  N.  W.  322;  Great 
Northern  Ry.  Co.  v.  Hooker,  170  Fed.  164,  05 
a  O.  A.  410;  M.,  K.  ft  T.  Ry.  O),  v.  Collier, 
167  Fed.  347,  88  G  C.  A.  127. 

Under  the  next  assignment  of  error  conn- 
sel  contend  that  the  trial  court  erred  in  re- 
fusing to  give  the  following  requested  In- 
stmctions: 

"(12)  Ton  are  instructed  that  it  was  the  duty 
of  the  deceased,  James  Lenahan,  to  observe  the 
rules  and  orders  of  the  railway  company  with 
reference  to  the  running  of  hia  train. 

"(14)  You  are  instructed  that  the  deceased, 
James  Lenahan,  the  engineer  of  the  freight 
train,  was  equally  responsible  with  the  conduc- 
tor of  the  freight  tram  for  the  safety  of  that 
train." 

"(16)  Although  you  majr  find  from  the  evi- 
dence that  (Conductor  Daigh  violated  the  rules 
and  orders  of  the  railway  company  with  refer- 
ence to  movement  of  the  freight  train,  the  rail- 
way company  is  not  liable  to  the  plaintiffs  by 
reason  of  such  acts  of  Conductor  Daigh. 

"(17)  Although  you  may  find  from  the  evi- 
dence that  Conductor  Daigh  of  the  freight  train 
was  negligent  in  ipermitting  the  said  train  to 
^o  out  on  the  main  track  in  the  direction  of 
Verdark  at  the  time  he  did  permit  said  train  to 
go  out,  the  railway  company  is  not  liable  to  the 
plaintiffs  on  account  of  such  negligent  acts  of 
Conductor  Daigh." 

"(28)  You  are  instructed  that  under  the  evi- 
dence in  this  case  the  passenger  train  had  the 
right  of  way  at  the  time  of  the  collision,  and 
that  it  was  the  duty  of  the  employes  in  charge 
of  the  freight  train  to  keep  said  train  out  of  the 
way  of  the  passenger  train." 

From  what  we  liave  already  said  in  our  dis- 
cussion of  the  last  assignment  of  error  in  re- 
lation to  the  duty  of  the  engineer  to  obey  th" 
reasonable  rules  of  the  company,  it  follows 
that  instructions  to  this  effect  should  have 
been  given  upon  the  request  of  the  railway 
company. 

On  the  next  assignment  of  error  it  is  suffi- 
cient to  say  that  we  have  already  held  the 
applicable  principle  to  be  that  the  railway 
company  is  not  responsible  unless  it  be  shown 
that  Engineer  Hotchkiss  had  a  clear  oppor- 
tunity, after  the  discovery  of  Engineer  Len- 
ahan's  peril,  to  avoid  the  collision.  In  these 
circumstances  it  was  not  error  to  Instruct 
the  jury  as  follows: 

"Tou  are  instructed  that  it  was  the  duty  of 
mi^eer  Hotchkiss,  the  engineer  on  train  No.  6, 


to  use  such  precaution  as  aa  ordinarily  prudent 
person  would  use  under  like  circumstances  to 
avoid  the  collision,  and  if  you  find  from  the  evi- 
dence that  the  deceased,  Lenahan,  in  pulling  lite 
train  out  upon  the  main  track,  was  guilty  of 
negligence,  this  would  not  exempt  the  defendant 
railway  company  from  liability  for  his  death 
in  the  event  the  evidence  shows  that  the  engi- 
neer on  train  No.  6,  after  discovering  the  posi- 
tion of  Lenahan'a  train,  did  not  use  such  pre- 
caution as  an  ordinarily  prudent  person  would 
use  under  like  circumstances  to  avoid  the  colli- 
sion, and  if  you  find  that  the  death  of  Lenahan 
would  not  have  happened  if  such  precaution  had 
been  used,  then  you  will  find  for  the  plaintiffs 
herein  and  against  the  defendant  railway  com- 
pany." 

The  only  remaining  assignment  of  error 
we  deem  it  necessary  to  notice  is  that,  this 
being  a  cause  of  action  arising  under  the  fed- 
eral Employers'  Liability  Act,  the  provision 
of  our  state  (Constitution  (section  6,  art  23, 
Williams'  C!onstltntlon),  changing  the  com- 
mon law  as  to  assumption  of  risk  and  con- 
tributory negligence,  are  inapplicable.  The 
contention  is  that,  in  an  action  commenced 
under  the  federal  Ihnployers'  Liability  Act, 
no  state  law  applies,  as  the  federal  act  covers 
the  entire  field.  We  think  this  is  undoubted- 
ly true  as  to  contributory  negligence,  at  least. 
Under  the  Employers'  Liability  Act,  the  fact 
that  the  employ^  may  have  been  guilty  of 
contributory  negligence  does  not  constitute 
a  defense  to  the  action,  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to 
the  negligence  attributable  to  such  emp1oy& 
We  think,  therefore,  that  the  jury  should  be 
instructed  in  pursuance  of  the  federal  stat- 
ute upon  the  theory  that  contributory  negli- 
gence is  not  a  defense,  but  that  the  damages, 
if  any,  shall  be  diminished  by  the  jury  In 
proportion  to  the  amount  of  negligence  at- 
tributable to  the  Injured  employ*.  In  St  I*, 
ft  S.  F.  B.  Co.  V.  Snowden,  48  Okl.  115,  149 
Pac.  1083,  it  was  held: 

"Under  the  federal  Employers'  Liability  Act, 
the  law  of  assumption  of  risk  is  that  of  the  com- 
mon law,  as  it  existed  prior  to  the  passage  of 
said  act,  except  where  the  common  carrier  ▼!»- 
lates  the  provisions  of  any  statute  enacted  for 
the  safety  of  its  employes;  and  the  assump- 
tion of  risk,  under  the  facts  in  this  case  [the  in- 
jury not  being  caused  by  any  violation  of  snch 
act  providing  for  the  protection  of  employes], 
was  a  question  of  law  for  the  court" 

Generally  on  the  points  now  under  consid- 
eration see  Seaboard  A.  L.  B.  Co.  v.  Horton, 
233  U.  S.  492,  34  Sup.  Ct  635.  58  L.  Bd.  1062, 
L.  B.  A.  1915C,  1,  Ann.  Cas.  1915B,  475;  Cen- 
tral Vermont  By.  Co.  v.  White,  238  U.  S. 
507,  35  Sup.  Ct  865,  59  L.  Ed.  1433,  Ann.  Cbls. 
1916B,  252. 

We  think  we  liave  noticed  all  the  assign- 
ments of  error  necessary  to  insure  the  avoid- 
ance of  error  in  the  new  trial  of  this  case 
which  we  find  it  necessary  to  grant  In  our 
judgment,  there  is  but  one  Issue  of  fact  to  be 
submitted  to  the  Jury,  and  that  is  whether, 
by  the  exercise  of  reasonable  care  and  pru- 
dencct  after  the  deceased  was  discovered  in 
a  place  of  peril.  Engineer  Hotchkiss  could 
have  avoided  the  collision.    In  oar  Judgment 
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the  great  wel^t  of  the  evidence  la  against 
the  finding  of  the  Jury  on  that  point,  although 
we  believe  there  la  evidence  reasonably  tend- 
ing to  support  It.  In  these  circumstances, 
as  we  have  seen,  this  being  an  action  at  law, 
we  are  not  at  liberty  to  set  the  verdict  aside 
on  the  ground  that  It  Is  not  supported  by  the 
weight  of  the  evidence.  However,  on  ac- 
count of  the  meagerne&s  of  the  evidence 
to  support  the  verdict,  and  our  very  grave 
doubts  as  to  whether  the  accident  could  have 
have  been  averted  by  any  means  within  the 
power  of  Elnglneer  Hotchkiss  after  he  dis- 
covered the  peril  of  the  deceased,  we  cannot 
escape  the  conviction  that  the  errors  we  have 
hereinbefore  pointed  out  probably  resulted 
In  a  miscarriage  of  Justice. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded  for  a  new  trlaL  All  the  Justices 
concur. 

(68  Okl.  tt) 

PARRI8H  V.  SOHOOIi  DIST.  NO.  19  et  al. 

(No.  9188.) 
(Supreme  Court  of  Oklahoma.     March  6,  1918.) 

(Svttabut  ftv  the  Court.) 

1.  Appeal  and  EaB0B^t=3781  (1) — Moot  Qites- 
noK— Dismissal. 

When  the  qneation  presented  by  an  appeal 
baa  become  moot,  the  appeal  will  be  dismissed. 

2.  Injunction  «=322— Acts  Albeadt  Doks. 

A  court  will  not  entertain  an  action  to  en- 
join a  party  from  doing  that  which  be  has  al- 
ready done. 

Error  from  District  Court,  Pawnee  County. 

Action  for  Injunction  by  G.  W.  Parrlsh 
against  School  District  No.  19  and  others. 
From  an  order  dissolving  the  injunction  and 
dismissing  the  case,  after  remand  from  the 
Supreme  Court,  plalnflfl  brings  error.  Dis- 
missed. 

Shoemaker  &  Kowe,  of  Pawnee,  for  plaln- 
tllT  in  error.  Redmond  S.  Ooie,  of  Oklahoma 
City,  for  defendants  in  error. 

BRETT,  J.  The  defendants  In  error  move 
to  dismiss  this  appeal  on  the  ground  that  the 
question  involved  in  the  appeal  has  become 
moot 

The  facts  are  tliat  school  district  No.  19 
of  Pawnee  county  in  1916  was  taking  steps 
to  condemn  a  portion  of  the  land  of  plaintiff 
In  error  for  a  site  npon  which  to  erect  a 
school  bouse.  The  plaintiff  in  error  obtained 
an  injunction,  perpetoally  enjoining  the 
school  district  from  proceeding  farther  with 
the  condemnation  proceedings.  The  school 
district  appealed  from  this  judgment,  and  this 
court  reversed  the  same,  and  remanded  the 
cause  for  further  proceedings.  On  Bfay  7, 
1917,  the  mandate  of  this  conrt  was  spread  of 
record,  and  the  trial  court  then  took  the  mat- 
ter up  and  altered  Judgment,  dissolving  the 
injunction  and  dismissing  the  case;  Plain- 
tiff In  error  apijealed  from  the  Judgment  of 
Che  court  dissolving  the  injunction,  but  took 


no  steps  to  supersede  the  Judgment  After  the 
injunction  was  thus  dissolved,  and  the  judg- 
ment dissolving  It  was  not  superseded,  the 
school  board  proceeded  with  the  oondemna- 
tion  proceedings,  had  the  site  condemned,  and 
paid  the  condemnation  money  into  court 
No  appeal  was  taken  from  the  condemnation 
proceedings,  and  the  school  board  have  erect- 
ed and  completed  a  school  building  costing 
some  $15,000  upon  the  grounds  condemned. 

[1]  Under  these  conditions,  the  appeal  now 
pending  can  serve  no  purpose,  and  presents 
only  a  moot  question.  But  the  plaintiff  In 
error  insists  that  the  question  Is  not  moot, 
for  the  reason  "that  the  whole  proceedings 
had  before  the  trial  court  are  void ;  that  the 
court  did  not  have  jurisdiction ;  that  the  de- 
fendants in  error  did  not  comply  with  the 
statutes,  •  •  •  and  are  proceeding  under 
a  void  Judgment"  Assuming  without  decid- 
ing that  all  this  is  true,  we  are  unable  to  see 
how  the  pending  action  could  possibly  afford 
the  plaintiff  in  error  any  substantial  relief. 
For  a  court  wlU  not  go  through  a  farce  of 
enjoining  a  party  from  doing  that  which  he 
has  already  done.  For  even  tbougb  the  act 
done  may  have  l>een  unlawful,  or,  if  lawful, 
done  in  an  Illegal  way,  an  action  in  injunc- 
tion could  not  possibly  afford  any  relief  after 
the  act  has  been  accomplished. 

[2]  And  even  granting  the  trial  court  in 
the  Instant  case  erred  in  dissolving  the  in- 
junction. It  was  nevertheless  dissolved,  and 
the  order  dissolving  it  was  never  superseded ; 
and  thereafter  the  defendant  in  error  pro- 
ceeded to  do,  and  did  do,  the  very  thing  plain- 
tiff In  error  sought  to  enjoin.  Consequoitly, 
since  the  acts  sought  to  be  enjoined  have  be- 
come an  accomplished  fact,  Injunction  can 
afford  the  plaintiff  in  error  no  relief,  and  the 
question  presented  by  thia  appeal  has  there- 
fore l)ecome  moot 

The  appeal  is  dismissed.  All  the  Justices 
concur. 

(66  Okl.  267) 
DWYER  et  al.  V.  FARREIiL.    (No.  7788.) 
(Supreme  Conrt  of  Oklahoma.     July  31,  1917. 
Rehearing  Denied  Nov.  20,  1917.) 

(ByUalma  Iv  the  Court.) 
Appkal  and  Ebbob  «=3l010(l)— QxncsTioirs  of 
Fact— Etidkrob. 
Where  the  issue  presented  in  an  action  at 
law  .is  a  question  of  fact,  and  the  judgment  of 
the  court  is  reasonably  supported  by  the  evi- 
dence, the  same  will  not  be  disturl>ea  upon  ap- 
peal. 

Commissioners'  Opinion,  Division  No.  8. 
EJrror  from  District  Court,  Okmulgee  Coun- 
ty;   Earnest  B.  Hughes,  Judge. 

Action  by  James  H.  Dwyer  and  others 
against  D.  E.  F^rrell.  Demurrer  to  answer 
sustained,  and  judgment  for  defendant  and 
plaintiffs  bring  error.    AflSrmed. 

Wm.  M.  Matthews,  of  Okmulgee,  for  plain- 
tiffs in  error.  Chas.  A  Dickson,  of  Okmul- 
gee, for  defendant  in  error.  . 
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HOOKER,  O.  The  plalndfifs  In  error  In- 
stitated  this  action  In  the  lower  court  to 
quiet  their  title  to  certain  real  estate,  and 
alleged  in  their  petition  that  the  defendant 
In  error  claimed  some  Interest  or  title  to  the 
premises.  That  part  of  the  answer  of  the 
defendant  in  error  necessary  to  consider  here 
sought  to  Impress  a  Uen  upon  this  real  estate 
to  secure  the  payment  of  an  attorney's  fee 
In  the  sum  of  $2,000. 

It  appears  from  the  record  that  in  the 
year  1912  one  Robert  L.  I>wyer,  acting  for 
himself  and  hia  coplalntlffs,  employed  the 
defendant  in  error  as  an  attorney  to  quiet 
the  title  to  certain  real  estate  which  had 
passed  to  them  as  the  only  heirs  of  their 
brother,  and  that  the  said  Farrell  had  suc- 
cessfully conducted  said  litigation  as  their 
attorney,  and  had  succeeded  In  having  the 
title  to  this  real  estate  quieted  In  them,  but 
that  a  controversy  arose  between  them  as  to 
the  amount  of  the  fee  for  the  services  ren- 
dered. The  defendant  In  error  contended 
that  he  had  a  contract  with  them  by  virtue 
of  which  he  was  entitled  to  an  undivided 
one-third  interest  in  the  real  estate  recover- 
ed, but  this  was  denied  by  the  plaintiffs  in 
error,  and  it  is  contended  by  them  here  that 
the  defendant  in  error  Is  and  was  entitled 
only  to  reasonable  compensation  for  the 
services  performed  by  him. 

The  lower  court  sustained  a  demurrer  to 
that  part  of  the  answer  of  the  defendant  in 
error  which  sought  to  recover  an  Interest  in 
the  real  estate  for  a  fee  upon  the  ground 
that  the  agreement  was  void  as  being  with- 
in the  statute  of  fraud,  and  no  appeal  was 
taken  from  the  order  of  the  court  sustaining 
said  demurrer,  so  this  cause  was  tried  In  the 
court  below  upon  the  sole  question  as  to  the 
reasonable  compensation  for  the  services 
rendered  by  the  defendant  in  error  to  the 
plaintiff  in  error.  A  question  of  fact  prop- 
erly triable  by  a  Jury  was  presented  by  the 
issues,  but  a  Jury  being  waived,  and  the 
cause  having  been  submitted  to  the  court, 
the  finding  of  the  court  is  entitled  to  the 
same  weight  as  the  verdict  of  a  Jury  proper- 
ly instructed. 

The  value. of  the  property  involved  In  the 
original  acUon  is  fixed  from  $2,000  to  $8,000 
and  the  value  of  the  services  performed  by 
the  defendant  in  error  for  the  plaintiffs  In 
error  Is  fixed  from  $300  to  $2,000. 

The  lower  court  heard  the  evidence,  and 
arrived  at  the  conclusion  that  the  property 
Involved  was  reasonably  worth  $4,000,  and 
the  services  performed  by  the  defendant  in 
error  for  the  plaintiffs  in  error  were  reason- 
ably worth  the  sum  of  $750.  The  value  of 
these  services  'Was  pnroly  a  question  of  fact 
to  be  determined  by  the  court  from  the  evi- 
dence heard.  We  have  carofuUy  considered 
^8  evidence,  and  we  are  of  the  opinion  that 
the  Judgment  of  the  court  is  fairly  supported 
by  the  evidence  of  the  witnesses,  and  there- 


fore, under  the  established  rule  of  this  court, 
we  are  not  at  liberty  to  disturb  the  Judg- 
ment of  the  court  upon  this  finding  of  fact. 
The  evidence  discloses  that  the  fee  was  con- 
tingent, and  the  value  of  the  property  waa 
a  proper  item  to  consider  in  fixing  the  value 
of  the  services  rendered  by  the  attorney  to 
the  clients  as  well  as  in  determining  the  re- 
sponsibility resting  upon  the  attorney  In  the 
performing  of  those  services. 

The  Judgment  of  the  lower  court  being 
sustained  by  the  evidence,  it  Is  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(68  OU.  44) 

VAN  NOT  et  aL  v.  JACKSON  et  aL 

(No.  8191.) 

(Supreme  Court  of  Oklahoma.    March  6,  1918.) 

(Svllahu*  hy  the  Court.) 
JUDQMBHT    «=»400    —    VaCATIOW    —    EFISOT 

—Title  of  Pubchabeb. 
Where  a  party  plaintiff  obtained  Jndgmait  in 
an  action  in  the  district  court  to  quiet  title,  no 
motion  for  new  trial  having  been  med,  the  term 
adjourned,  and  the  Judgment,  having  become 
final,  conveys  land  to  a  purchaser  for  value 
without  notice  of  any  defect  in  the  judgment,  va- 
cation of  the  judgment  in  an  independent  action 
under  section  5269,  Rev.  Laws  idlO,  on  a  peti- 
tion filed  subsequent  to  the  conveyance,  does  not 
divest  the  purchaser  of  his  title. 

Error  from  District  Court,  Johnston  Coun- 
ty; J.  H.  LInebaugh,  Judge. 

Suit  by  Aaron  Jackson  against  T.  S.  Van- 
diver,  with  amended  petition  making  W.  D. 
Diamond  a  party  defendant,  with  decree  for 
plaintiff,  and  subsequent  petition  by  Vandlver 
and  Diamond  to  vacate  the  Judgment,  consol- 
idated with  the  original  action,  and  Judg^ 
ment  vacating  the  decree,  after  which  Mrs. 
Walter  Van  Noy  and  others,  grantees  of 
Jackson,  were  made  parties  defendant  to  the 
consolidated  action,  and  from  a  Judgment 
canceling  the  deed  from  Jackson  to  Van  Noy 
and  quieting  title  in  Vandlver  and  Diamond, 
Van  Noy  and  others  bring  error.  Reversed 
and  remanded,  with  directions. 

Cornelius  Hardy,  of  Tishomingo,  for  plain- 
tiffs in  error.  John  T.  Young,  John  J.  Sto- 
baugh,  and  J.  S.  Ratllfl,  all  of  Tishomingo, 
for  defendants  in  error  Vandlver  and  Dia- 
mond. 

OWEN,  J.  Aaron  Jackson  on  August  27, 
1908,  brought  suit  in  the  district  court  of 
Johnston  county  against  T.  S.  Vandlver  to 
cancel  two  deeds  executed  by  Jackson,  con- 
veying the  lands  In  question  to  Vandlver,  al- 
leging fraud  in  procuring  the  deeds  and  fail- 
ure of  consideration.  Vandlver  filed  answer 
on  the  15th  day  of  September,  1908.  On  June 
14,  1909,  Jackson  filed  an  amended  petition 
making  Diamond  a  party,  alleging  that  he 
was  a  partner  with  Vandlver.  The  case  was 
tried,  and  decree  entered  canceling  the  deeds 
and  quieting  the  title  in  JackstHi.    On  June 
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12, 1911',  Vandlrer  and  Diamond  flied  petition 
under  section  6269,  Rct.  Laws  1910,  to  vacate 
the  judgment  canceling  tlie  deeds  from  Jack- 
son to  Vandiver,  alleging  fraud  <m  part  of 
counsel  for  Jackson  In  violating  an  agree- 
ment not  to  try  the  case  during  the  term  of 
court  at  which  Judgment  was  rendered.  This 
action  was  docketed  as  case  No.  373  in  the 
district  court,  and  was  consolidated  with  the 
original  action,  case  No.  69.  On  June  26, 
1909,  12  days  after  the  decree  canceling  the 
deeds  from  Jackson  to  Vandiver,  Jackson 
conveyed  the  land  to  Van  Noy.  After  the  ac- 
tions had  been  consolidated  and  Judgment 
bad  been  rendered  vacating  the  decree  cancel- 
ing the  deeds,  Van  Noy  was  made  a  party  de- 
fendant to  the  consolidated  action.  Judg- 
ment was  rendered  canceling  the  deed  from 
Xackson  to  Van  Noy  and  quieting  the  title 
In  Vandiver  and  Diamond  onder  the  deeds 
from  Jackson.  Van  Noy  brings  the  case  here. 
This  case  presents  but  one  question  nec- 
essary for  our  determination,  and  that  is 
whether  the  Judgment  of  the  district  court 
vacating  its  former  decree  affected  the  rights 
acquired  by  Van  Noy  under  his  deed  from 
Jackson,  executed  after  the  decree  of  can- 
cellation bad  become  final.  It  is  not  contend- 
ed that  Van  Noy  had  any  actual  knowledge 
of  any  defect  in  the  Judgment  canceling  the 
deeds  to  Vandiver  and  quieting  title  in  Jack- 
son. Counsel  Insist  that  he  is  not  an  innocent 
purchaser  for  the  reason  that  under  section 
5274,  Rev.  Laws  1910,  Vandiver  and  Diamond 
bad  two  years  in  which  to  institute  proceed- 
ings to  vacate  the  Judgment  quieting  the  title 
in  Jackson,  and  for  that  reason  the  Judgment 
was  not  final  prior  to  the  expiration  of  the 
two  years.  Black  on  Judgments,  in  defining 
a  final  Judgment,  says: 

"A  final  Judgment  is  such  a  Judgment  as  at 
once  puts  an  end  to  the  action  by  declaring  that 
the  plaintiff  has  or  has  not  entitled  himself  to 
recover  the  remedy  for  which  he  sues.  Final 
judgment  means  not  a  final  determination  of  the 
rights  of  parties  with  reference  to  the  subject- 
matter  of  the  litigation,  but  merely  of  these 
righta  with  reference  to  the  particular  suit." 

The  decree  canceling  the  deeds  and  quiet- 
ing title  was  a  final  judgment  determining 
Jackson's  rights  to  the  land.  We  are  not  nn- 
mindfal  of  the  rule  that,  where  one  pur- 
chases pendente  lite,  he  is  subject  to  ail  the 
legal  and  eqnltable  consequences  of  an  appeal, 
and  must  abide  by  the  consequences  of  a 
reversal  But  that  rule  has  no  application 
here ;  no  steps  having  t>een  taken  to  prose- 
cute an  appeal.  The  time  in  which  to  file  a 
motion  for  new  trial  bad  expired.  The  term 
at  which  the  Judgment  was  rendered  bad  ad- 
journed, and  no  inroceedings  were  then  pend- 
ing to  reverse,  modify,  or  vacate  the  Judg- 
ment. While  it  is  true  Van  Noy  is  charge- 
able with  notice  under  the  statute  that  Van- 
diver and  Diamond  had  two  years  in  which 
to  bring  a  s^arate  action  to  vacate  tbe  judg- 
ment, yet  it  is  not  contended  that  he  had 
any  notice  tbey  would  institute  such  action. 


It  is  insisted  that,  because  it  did  not  appear 
from  the  Journal  entry  that  Vandiver  and 
Diamond  were  present  in  person  at  the  trial, 
this  was  sufficient  to  put  Van  Noy  upon  in- 
quiry and  charge  him  with  notice  of  the 
fraud  complained  of  and  deprive  him  of  the 
rights  of  an  innocent  purchaser.  The  journal 
entry  also  recites  the  filing  of  an  answer  and 
other  facts  necessary  to  give  the  court  full 
and  complete  jurisdiction  to  determine  the 
Issues  and  quiet  tbe  title  in  Jackson.  Tbe 
judgment  was  not  void.  It  was  only  voidable 
as  to  Jackson,  or  his  grantee  with  notice, 
because  of  the  fraud  alleged  on  tbe  part  of 
counsel  for  Jackson.  A  difTerent  rule  pre- 
vails where  the  judgment  is  based  upon  a 
forged  instrument  or  conveyance.  Tbe  pres- 
ence of  Vandiver  and  Diamond  was  not  nec- 
essary to  confer  Jurisdiction.  The  recital 
that  tbey  were  not  present  in  person  or  by 
attorney  was  not  sufUcient,  in  our  opinion, 
to  put  Van  Noy  upon  Inquiry  as  to  their  rea- 
son for  not  being  present  It  occurs  to  us 
that,  when  Van  Noy  learned  from  the  record 
that  the  petition  by  Jackson,  alleging  fail- 
ure of  consideration,  was  filed  on  August  27, 
1908,  the  answer  filed  on  the  15th  day  of 
September,  1908,  and  when  the  case  came  on 
for  trial  on  August  14, 1909.  neither  Vandiver 
or  Diamond  appeared  in  person,  he  was  Jus- 
tified in  assuming,  if  be  considered  such  cir- 
cumstanceSi  at  all,  that  Vandiver  and  Dia- 
mond had  decided  not  to  prosecute  their  de- 
fense further.  This  is  especially  true  wboi 
we  take  into  consideration  the  fact  that  Jack- 
son was  in  possession  of  the  land  and  deliv- 
ered possession  to  Van  Noy  under  bis  deed. 
Section  6271,  Rev.  Laws  1910,  provides 
that,  where  a  Judgment  is  vacated  or  modifi- 
ed on  proceedings  instituted  under  section 
5269,  all  liens  and  securities  obtained  under 
the  judgment  shall  be  preserved  to  the  modi- 
fied Judgment  Under  section  4728  of  tbis 
statute  a  Judgment  rendered  on  service  by 
publication  may  be  vacated  by  motion  any 
time  within  three  years,  but  it  is  also  pro- 
vided by  this  section  tbe  title  to  any  prop- 
erty, tbe  subject  of  the  Judgment  sought  to 
be  opened,  which  by  it  or  in  consequence  of 
It  shall  have  passed  to  a  purchaser  in  good 
faith,  shall  not  be  sffected  by  any  proceed- 
ings under  tbis  section.  Section  5176  of  this 
statute  provides  that,  where  land  has  been 
sold  in  satisfaction  of  a  Judgment  appealed 
from,  but  not  superseded,  the  title  will  not  be 
affected  upon  reversal  of  tbe  Judgment  The 
purpose  of  these  statutes  is  to  give  full  faith 
and  credit  to  Judicial  sales  and  sales  made 
in  consequence  of  final  judgments.  This  la 
necessary  in  order  to  give  final  Judgments  the 
full  faith  and  credit  to  which  they  are  enti- 
tled. These  statutes  do  nqt  change  the  com- 
mon-law rule  that  the  rights  of  innocent  pur- 
chasers under  final  judgments  will  be  protect- 
ed. The  case  of  Howard  v.  Entreken,  24 
Kan.  428,  is  one  in  which  the  rights  of  third 
persons  were  involved,  having  purchased  un- 
der a  Judgment  had  on  service  by  publication. 
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After  qaotlng  the  statute,  which  Is  Id^tlcal 
'With  ours,  It  was  said: 

"We  regard  this  section  and  section  467  of  the 
Code,  88  only  declarations  of  the  previous  com- 
mon-law rule;,  and,  like  that  rale,  they  were 
adopted  to  protect  third  persons  purchasing  un- 
der the  authority  of  a  judgment  or  decree.  They 
apply  to  strangers  to  the  judgment,  who  have 
purchased  under  the  honest  belief  that  the  judg- 
ment is  valid.  If  the  judgment  ia  afterward  re- 
versed, or  opened  up,  the  defendant  who  has 
lost  his  property  must  look  to  the  plaintiff  for 
redress.'*^ 

In  the  case  of  Oniteau  v.  Wisely,  47  111. 
433,  It  was  held: 

"The  rights  of  third  parties,  acquired  under 
an  erroneous  judgment,  cannot  b«  divested  by  a 
subsequent  reversal." 

In  that  case  the  purchaser  acquired  his 
rights  after  the  judgment  became  final  and 
prior  to  the  institution  of  the  proceedings  to 
have  the  judgment  vacated.  To  the  same  ef- 
fect are  the  cases  of  McJilton  v.  Love,  13  111. 
486,  64  Am.  Dec.  449;  Hubbell  v.  Broadwell, 
8  Ohio,  120;    Goodwin  v.  Mtz,  38  111.  115. 

In  the  case  of  Taylor  ▼.  Boyd,  3  Ohio,  838, 
17  Am.  Dec.  603,  It  was  held : 

"A  party  having  title  to  land  under  decree  in 
.chancery,  conveys  in  good  faith,  i)efore  citation 
on  error  is  served,  a  reversal  of  the  decree  does 
not  divest  the  purchaser's  title." 

Under  the  procedure  there,  suing  out  the 
writ  of  error  was  held  to  be  in  the  nature  of 
a  new  and  original  suit,  and  for  that  rea- 
son rights  of  persons  acquired  after  the  judg- 
ment became  final,  and  before  the  Institution 
of  the  new  proceedings  to  vacate  would  be 
protected.  In  the  Instant  case  the  proceed- 
ings to  vacate  the  Judgment  was  an  Inde- 
pendent action,  and  an  entirely  different  case, 
taking  a  different  number  on  the  docket  from 
the  case  In  which  the  decree  quieting  title 
in  Jackson  had  been  rendered.  Original 
process  Issued  to  bring  Jackson  into  court  in 
that  action.  The  relative  character  of  the 
parties  to  that  action  was  exactly  the  reverse 
of  the  former  action,  and  Judgment  rendered 
In  the  new  action,  although  It  operated  upon 
the  original  cause,  is  nevertheless  a  termina- 
tion of  the  new  suit,  and  did  not  deprive 
Van  Noy  of  the  rights  acquired  In  good  faith 
and  for  value  under  the  Judgment  rendered 
in  the  action  between  Jackson  and  Vandlver, 
in  which  title  was  quieted  in  Jackson. 

The  judgment  of  the  lower  court  Is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  enter  Judgment  quieting  title  In  the  plain- 
tiffs  In  error.  All  the  Justices  concur,  ex- 
cept BAINET,  J.,  not  participating. 


LOOEABAUOH  v.  OOURLBT. 

(No*.   8046,   8047.) 

(Supreme  Oonrt  of  Oklahoma.    Matdi  6,  1018.) 

(Byllabiu  &v  the  Court.) 

Vkndob  and  Pubohaseb  9=3302— Action  tob 
Pbicb-Jnstaujunts. 
In  a  suit  upon  a  contract  to  sell  and  con- 
vey real  estate,  the  purchase  price  being  paya- 


ble In  installments,  it  being  provided  upon  a 
complete  payment  of  the  puKhase  i>rice,  the 
vendor  would  furnish  a  good  and  sufficient  war* 
ranty  deed,  held,  that  the  vendor  could  maintain 
a  suit  at  law  to  compel  the  payment  of  the  in- 
stallments of  the  purchase  pilce  as  they  be- 
came due,  and  this,  notwiuttanding  that  a 
later  paragraph  in  said  contract  provided  that 
the  vendor  would  execute  and  deliver  to  any 
part  or  subdivision  of  the  property  sold  a  good 
and  sufficient  warranty  dMd  any  time  daring 
the  pendency  of  the  contract,  upon  the  pay- 
ment of  Buch  amount  of  said  sale  in  cash,  the 
amount  so  paid  not  to  be  less  than  the  proper^ 
tional  part  of  the  unpaid  balance  due  under  the 
contract.  This  clause  being  for  the  benefit  of 
the  vendee,  so  that  be  might  sell  any  lot,  block, 
or  subdivision  of  said  tract  upon  paying  for 
that  part  in  full,  would  not  qualify  or  limit 
the  right  of  the  vendor  to  compel  payments  of 
installments  of  tho  purchase  price  as  they  be- 
came due  under  the  first  paragraph  of  the  con- 
tract 

Commissioners'  Opinion,  Division  No.  ^ 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  Geo.  W.  Clark,  Judge. 

Action  by  A.  R.  Gourley  against  H.  OL 
liOokabaugh.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Warren  K.  Snyder  and  J.  T.  Dortdi,  botli 
of  Oklahoma  City,  for  plaintiff  in  error.  A. 
R.  Gourley  and  S.  A  Horton,  both  of  Okia* 
homa  City,  for  defendant  in  error. 

WEST,  a  The  petition  in  cause  No.  8047 
was  filed  in  the  district  court  of  Oklahoma 
county,  on  the  7th  day  of  October,  1911,  by 
defendant  In  error,  seeking  to  recover  three 
Installments  alleged  to  be  due  upon  a  con- 
tract for  the  purchase  of  real  estate  situated 
in  Cleveland  county,  state  of  Oklahoma. 
The  contract  calls  for  the  payment  of  |2,00O 
to  be  paid  in  installments  of  $200  each. 
Cause  Na  8046  Involves  the  same  proposi- 
tion, being  a  suit  to  recover  another  install- 
ment claimed  under  said  contract,  and  vre 
wlU  consider  both  causes  together,  as  a  dis- 
position of  one  disposes  of  the  other. 

A  part  of  the  said  contract  is  as  follows: 

"Contract  of  Deed. 
"This  is  an  agreement  made  this  21st  day 
of  February,  1910,  by  and  between  A  R.  Gour- 
ley of  Oklahoma  City,  Okl.,  party  of  the  first 
part,  and  H.  O.  Lookabaugb  of  Blaine  county, 
OkL,  party  of  the  second  part.  Witnesseth : 
That  for  and  in  consideration  of  $250,  two  hun- 
dred and  fifty  dollars,  in  hand  paid  to  the  par- 
ty of  the  first  part  by  the  party  of  the  second 
part,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  for  and  in  consideration  of  the  mu- 
tual covensnts  and  agreements  herein  entered 
into   and   upon   the   complete  payment   to  the 

garty  of  the  first  part  of  the  sum  of  money  h«e- 
lunder  specified  party  of  the  first  part  does 
hereby  agree  to  furnish  a  good  and  sufficient 
warranty  deed  to  the  party  of  the  second  part 
the  following  described  tract  or  parcel  of  land 
situated  in  Cleveland  county,  Oklahoma,  to  wit : 
[Description  of  certain  blocks  of  land  in  Elm- 
wood  addition  to  Oklahoma  City.]  And  the  said 
party  of  the  second  part  does  hereby  agree  in 
addition  to  the  payment  of  the  above-specified 
sum  of  money  to  pay  to  the  said  party  the  far- 
ther sum  of  two  thousand  doUars  ($2,000.00)  to 
be  paid  in  installments  of  two  hundred  dollar* 
($200.00)  each  six  months  until  the  full  snm  «t 
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(12,000.00)  ahall  Iiave  been  paid  the  fint  pay- 
ment to  be  doe  Anrut  the  2lBt,  1810,  and  like 
■am  each  lix  months  thereafter. 

"First  party  agrees  to  execute  and  delifer 
to  any  part  or  subdivision  of  the  property  a 
good  and  snffident  warranty  deed  any  time  dur- 
ing the  pendency  of  this  contract  upon  payment 
to  the  said  first  party  of  the  full  amount  of  the 
■aid  sale  in  cash:  Provided,  howerer,  the 
amount  so  paid  shall  not  be  less  than  a  pro- 
portional part  of  unpaid  balance  due  under  this 
contract.  It  is  further  aj^ed  and  stipulated 
by  and  between  the  parties  that  time  is  the 
essence  of  this  agreement,  and  upon  default  up- 
on the  party  of  the  second  part  in  payment  of 
two  or  more  payments  the  said  second  party 
shall  forfeit  to  the  party  of  the  first  part  as 
liquidated  damages  any  such  sum  or  sums  as 
may  have  been  paid  under  this  agreement  and 
all  other  rights  and  interests  accruing  to  said 
second  party  hereinunder." 

The  petition  alleged  the  receipt  of  the  first 
payment,  and  that  said  installments  sued  on, 
not  including  the  final  payment  prorldecl  for 
In  said  Hbove  contract,  were  due  and  Judg- 
ment was  prayed  for  the  amount  of  Install- 
ments due  at  the  time  of  filing  this  suit. 

Defendant's  answer  Is  as  follows: 

"Answer  of  Defendant  to  Third  Amended 
Petition. 

"Now'  comes  the  defendant,  H.  C.  Lookabaugh, 
and  for  bis  answer  to  the  plaintiff's  third  amend- 
ed petition  filed  in  the  above-entitled  cause 
says: 

"First.  Defendant  denies  each,  every,  all  and 
singular  the  allegations,  averments,  statements, 
charges  and  things  set  forth,  stated  or  con- 
tained in  the  plaintiff's  third  amended  petition, 
save  and  except  that  hereinafter  expressly  ad- 
mitted. 

".Second.  Defendant  admits  that  he  made  and 
entered  into  an  agreement  with  the  plaintiff  for 
the  purchase  of  certain  real  estate  described, 
and  says  that  the  contract  that  was  signed  up 
a  substantial  copy  of  the  same  is  attached  to 
plaintiff's  petition:  that  at  the  time  he  made 
the  contract  for  the  purchase  of  said  real  es- 
tate that  it  was  specificaUy  understood  and 
agreed  and  talked  over  with  the  defendant  that 
the  defendant  was  to  pay  two  hundred  fifty 
($250.00)  dollars,  and  that  if  he  did  not  make 
any  further  payments,  that  that  was  to  be  the 
measure  of  damages  and  he  was  to  only  lose  said 
two  hundred  and  fifty  ($250.00)  dollars,  or  ac- 
cept the  title  and  pay  out  the  real  estate,  and 
that  that  was  to  be  the  measure  of  damage  and 
no  further  or  additional  damage  other  than  the 
payments  made  by  him  which  was  to  be  in 
fau;  that  by  mutual  mistake  of  the  parties 
and  because  of  the  ignorance  of  this  defendant 
as  to  the  language  used,  it  being  represented 
to  the  defendant  at  the  time  he  signed  said  con- 
tract that  that  was  the  force  and  effect  of  the 
contract,  and  that  it  was  expressed  the  agree- 
ment of  the  parties  to  the  contract  that  that 
was  to  be  the  sole  damage,  this  defendant  signed 
the  said  contract  Ddendant  says  that  the 
said  contract  does  not  express  the  contract 
mado  between  plaintiff  and  defendant,  and, 
therefore,  that  the  same  should  be  reformed  in 
that  particular  so  that  the  said  contract  should 
read  that  in  the  event  defendant  should  not 
make  the  fuU  payments  tiiat  the  measure  of 
damage  and  all  thereof  was  to  be  and  should  be 
the  forfeiture  of  the  payments  made  as  liqui- 
dated damages. 

"Third,  ^e  defendant  saya  that  the  plain- 
tiff has  no  title  to  said  real  estate,  and  the 
plaintiff  never  has  at  any  time  tendered  to  this 
defendant  any  deed  or  title  of  any  kind,  and 
has  never  offered  in  any  way  or  manner  to 
perform  the  contract  on  his  part,  and  by  reason 
of  the  fact  that  no  title  has  been  tendered  and 
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no  offer  to  perform  !•  made,  defendant  say* 
that  under  the  said  contract  and  the  law  sp- 
plicable  thereto  he  is  not  liable  to  the  plaintUC 
for  any  damages  or  sum  in  addition  to  the  two 
hundred  and  fifty  ($250.00)  dollars  heretofore 
paid,  receipt  of  which  is  acknowledged  by  the 
contract 

"Fourth.  Defendant  for  further  answer  says 
that  in  this  case  the  plaintiff  heretofore  filed 
an  amended  petition,  which  is  entitled  a  second 
amended  petition,  in  which  the  plaintiff  alleged 
that  the  said  property  and  real  estate  being  the 
real  estate  and  property  referred  to  has  depre- 
ciated in  value  and  is  not  worth  at  the  time 
said  amended  petition  was  filed  to  exceed  the 
sum  of  eight  hundred  and  forty  ($840.00)  dol- 
lars, and  that  the  plaintiff  has  been  damaged 
by  reason  of  the  failure  to  carry  out  said  con- 
tract the  difference  between  the  two  thousand 
($2,000.00)  dollars  and  interest  thereon;  a 
copy  of  which  said  second  amended  petition 
with  a  copy  of  the  contract  for  deed  attached 
which  was  filed  on  the  2d  day  of  March,  1910, 
together  with  all  indorsements  thereon,  is  here 
referred  to  and  made  a  part  hereof. 

"Fifth.  Defendant  says  that  it  is  provided  by 
section  2859  of  the  statutes  of  the  state  of  Ok- 
lahoma, Revised  Laws  of  Oklahoma  Annotated 
1910,  otherwise  Imown  as  the  Harris-Day  Code, 
plaintiff's  measure  of  damage,  if  any  he  has,  is 
as  follows: 

"  '2859.  Breach  of  Agreement  to  Buy.— The 
detriment  of  an  agreement  to  purchase  an  es- 
tate in  real  property,  is  deemed  to  be  the  ex- 
cess, if  any,  of  the  amount  which  should  have 
been  due  to  the  seller  under  the  contract,  over 
the  value  of  the  property  to  him.' 

"Defendant  says  that  the  property  at  the 
time  said  suit  was  brought  by  the  plaintiff  was 
and  is  worth  the  price  agreed  to  be  paid  there- 
for ;  that  the  property  has  not  depreciated  in 
value,  and  that  in  no  event  is  the  property 
worth  less  than  what  the  defendant  agreed  to 
pay  for  the  same,  and  that  tho  said  property 
was  worth  to  the  seller,  the  plaintiff  herein, 
at  the  time  said  action  was  brought  and  the 
market  value  of  the  same  was  and  is  worth  the 
price  agreed  to  be  paid  therefor,  and  that  this 
defendant  should  not  be  held  to  do  other  than 
forfeit  the  two  hundred  and  fifty  ($250.00)  dol- 
lars. 

"Sixth.  That  there  is  another  action  pending 
between  plaintiff  and  defendant  wherein  A.  B. 
Oourley  is  plaintiff  and  H.  C.  Lookabaugh  is 
defendant;  that  the  case  is  pending  in  the  dis- 
trict court  of  Oklahoma  county  against  H.  C. 
Lookabaugh,  and  the  case  is  No.  16138,  and  it 
involves  this  same  contract  sued  on  in  this  case. 

"Wherefore,  this  answering  defendant  prays 
that  upon  the  final  hearing  hereof  that  the  plain- 
tiff may  be  adjudged  to  take  nothing  by  said 
action ;  that  the  contract  set  out  and  pleaded 
by  plaintiff  may  be  reformed  by  the  court  to 
express  the  agreement  and  contract  of  the  par- 
ties, and  that  the  defendant  may  recover  judg- 
ment for  his  costs,  and  plaintiff^s  petition  may 
be  dismissed,  and  that  plaintiff  may  recover 
nothing  thereby,  and  for  such  other  relief  to 
which  the  defendant  may  show  himself  entitled 
to  in  the  premises." 

Upon  the  filing  of  answer  by  defendant,  a 
motion  for  Judgment  upon  the  pleadings  was 
made  by  the  plaintiff,  and  sustained  by  the 
court  To  review  this  action,  defendant  per- 
fected his  appeal,  and  this  court  in  an  opin- 
ion by  C!ommi8sioner  Burford,  filed  October 
24,  1916,  reversed  the  lower  court  on  one 
proposition,  namely,  that  the  petition  did  not 
state  a  cause  of  action  in  favor  of  plaintiff 
and  against  defendant  This  question  is  now 
being  considered  upon  the  petition  for  re- 
hearing filed  by  plaintiff  In  error,  and  ttw 
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only  question  to  be  determined.  That  Is  to 
say,  could  the  plaintiff  maintain  a  suit  at 
law  to  recover  the  Installments  as  they  fell 
due  under  this  contract  without  tendering  to 
the  defendant  a  deed  to  the  proportionate 
part  of  the  premises  that  the  Installment  Imre 
to  the  entire  deferred  part  of  the  purchase 
price?  .  It  will  be  noted  that  the  contract  in 
the  first  paragraph  thereof  provided  that  In 
consideration  of  $250  cash  in  hand  paid,  the 
receipt  of  which  Is  acknowledged,  and  in 
consideration  of  the  further  covenants  and 
agreements  contained  In  the  contract  and  up- 
on the  complete  payment  to  the  party  of  the 
first  part  of  the  purchase  price,  the  plain- 
tiff would  furnish  a  good  and  aufildent  war- 
ranty deed  to  the  land  described  in  the  con- 
tract It  was  agreed  that  the  balance  of  $2,- 
000  was  to  be  paid  in  Installments  of  $200 
each  six  months,  beginning  on  August  21, 
1910,  until  the  full  $2,000  was  paid.  It  was 
stipulated  in  the  fourth  paragraph,  or  the 
next  to  the  last  paragraph,  that  the  plalntlfT 
would  execute,  and  deliver  to  any  part  or 
subdivision  of  the  property  a  good  and  suffi- 
cient warranty  deed  any  time  during  the 
pendency  of  the  contract  upon  the  payment 
to  plaintiff  the  full  amount  of  said  sale  in 
cash,  provided,  however,  the  amount  so  paid 
would  not  be  less  than  the  proportional  part 
of  the  unpaid  balance  due  under  this  con- 
tract 

Upon  the  consideration  of  the  entire  con- 
tract it  seems  perfectly  plain  that  it  was  In- 
tended by  the  purchaser  to  subdivide  said 
tract  of  land  into  lots,  blocks,  and  tracts, 
and  as  we  understand  the  last  above  men- 
tioned paragraph,  it  was  intended  by  It  to 
provide  that  after  said  tract  had  been  so 
subdivided,  and  the  defendant  found  a  pur- 
chaser for  a  lot  block  or  subdivision  there- 
of, and  desired  to  have  executed  a  good  and 
sutticient  deed  to  said  purchaser  therefor,  it 
was  agreed  that  the  plaintiff,  after  the  de- 
fendant paid  him  the  amount  of  said  sale  in 
cash,  the  same  not  to  be  less  than  the  pro- 
portional part  of  the  unpaid  balance  due  up- 
on the  contract  then  plaintliT  would  execute 
a  good  and  sufficient  deed  to  the  part  of  the 
property  so  sold.  This  being  true,  then  un- 
der the  contract  the  plaintiff  was  not  bound 
to  furnish  a  deed  to  any  part  of  the  property 
purchased  until  the  entire  purchase  price 
had  been  paid,  unless  the  defendant  the  pur- 
chaser, should  demand  a  deed  under  the 
fourth  paragraph  of  the  contract,  and  this 
contingency  Is  not  now  before  us.  If  this  Is 
true,  then  under  the  authority  of  Shelton  v. 
Wallace,  41  Okl.  325,  137  Paa  684,  the  syl- 
labus being  as  follows: 

"W.  sold  S.  some  city  lots;  they  entered  into 
a  written  contract  in  which  S.  agreed  to  l>ay 
for  the  lota  on  the  installment  plan,  be  giving 
his  promissory  notes,  due  monthly,  for  the  de- 
ferred payments,  he  also  going  into  possession. 
W.  agreea  to  convey  when  all  payments  should 
be  completed.  The  contract  contained  many  oth- 
er provisions,  among  which  was  one  to  the  ef- 


fect that  in  case  of  default  on  the  part  of  S. 
in  the  payments,  W.  might  keep  all  money  paid, 
not  as  a  penalty  for  the  breach  of  the  contract, 
but  as  liquidated  damages  for  the  use  of  the 
premises.  S.  decided  to  repudiate  the  contract, 
and  refused  to  make  payment  of  installmenta. 
W.  sued  on  the  past-due  notes  in  justice  court 
Held: 

"(a)  That  such  an  action  would  lie  in  W.'a 
favor. 

"(b)  That  such  contract  could  not  be  rescind- 
ed except  by  consent  of  both  parties. 

"(c)  That  W.,  in  addition,  might  have  specific 
performance  as  against  S.,  but  that  he  was  not 
compelled  to  resort  to  that  remedy  before  en- 
forcing payment,  in  a  court  of  law,  of  the  un- 
paid installment  notes. 

"(d)  That  W.  is.  not  confined  to  one  action 
for  damages  for  breach  of  contract  but  tliat 
that  part  of  the  contract  providing  tor  the  in- 
stallment notes  was  an  independent  and  not  a 
dependent  or  concurrent  covenant,  and,  as  such, 
could  be  enforced  in  an  independent  action" 
— and  Ames  v.  Milam,  157-  Paa  041,  the 
fourth  paragraph  of  the  syllabus  being  as 
follows: 

"A  tender  of  a  deed  is  not  a  condition  pre- 
cedent to  an  action  to  enforce  a  vendor's  lien" 

— the  plaintiff  could  maintain  a  suit  at  law 
for  the  installments  of  the  purchase  price  as 
they  became  due,  and  would  not  be  required 
to  execute  a  deed,  and  would  therefore  not 
be  required  to  tender  a  deed  until  the  entire 
purchase  price  was  paid,  or  until  a  suit  was 
instituted  for  the  final  Installment  due  under 
said  contract  These  suits  involved  install- 
ments maturing  prior  to  the  final  installment 
Plaintiff  would  not  therefore  be  required  to 
make  a  tender  of  a  deed  to  the  premises  or 
any  part  thereof  in  order  to  maintain  a  suit 
at  law  for  installments  of  the  purchase  price 
as  they  became  due  under  the  contract  prior 
to  suing  for  the  final  installment  due. 

We  are  therefore  constrained  to  hold  that 
the  proposition  announced  in  the  first  para- 
graph of  the  syllabus  handed  down  by  the 
court  In  this  case,  and  that  part  of  the  main 
opinion  reaching  the  conclusion  announced  In 
said  paragraph,  is  incorrect  and  misinter- 
preted the  contract  in  this,  to  wit  that  the 
court  construed  the  contract  to  mean  that 
the  plaintiff  should  execute  a  deed  to  that 
part  of  the  land  as  the  installments  were 
paid;  that  is,  that  proportional  part  of  the 
land  which  the  installment  paid  for  in  full. 
We  therefore  hold  that  said  opinion  uereto- 
fore  hied  in  this  cause  should  be  modified  in 
accordance  with  this  opinion.  In  the  former 
opinion  it  was  held,  and  we  concur  therein, 
l)elng  propositions  announced  in  second  and 
third  paragraphs  of  the  syllabus,  that  the 
answer  filed  by  defendant  did  not  present  an 
issue  which  was  a  defense  to  the  cause  of  • 
action  of  the  plaintiff.  Under  said  opinion 
as  modified  by  this  opinion  we  hold  that  the 
court  was  correct  in  sustaining  the  motion 
for  judgment  upon  the  pleadings. 

Finding  no  error  in  the  Judgment  of  the 
lower  court  the  same  Is  affirmed. 

PfiSt  OUBIAH.    Adopted  In  wliola 


Digitized  by 


Google 


OU.) 


ST.  LOUIS  ft  S.  v.  B.  CO.  T.  FIBST  NAT.  BANK 


467 


(68  Okl.  tt) 

ST.  liOmS  A  S.  F.  B.  CO.  t.  FIBST  NAT. 

BANK  OF  ELK  dTT  et  al. 

(Nos.  e229,  623a) 

(Supreme  Court  of  Oklahoma.     Dec.  11,  191T. 

Rehearing  Denied  March  19,  191&) 

(Byllahui'-iv  ihe  Otmrt./ 

1.  Gasbibbs  «=9l89  —  Fbbiobt  BATn»— Mini- 
iruu  Carload  Ratb. 

A  carload  of  broom  com  moved  out  of  Elk 
City  over  the  Wichita  Falls  &  Northwestern 
Railway  Company  to  Altus,  where  it  was  trans- 
ferred to  the  St  IjOuIs  &  San  Francisco  Rail- 
road Company  to  be  shipped  to  Wictuta,  Kan., 
where  the  same  arrived  in  due  time.  S.  was 
both  the  consignor  and  consignee,  but  Instruc- 
tions were  noted  on  the  bill  of  lading  to  no- 
tify the  Western  Warehouse  Company  npon 
its  arrival.  The  bill  of  lading,  with  draft  at- 
tached, was  transferred  by  S.  to  the  plaintiff, 
who  sent  the  same  to  a  bank  at  Wichita  for  col- 
lection, which  refused  to  honor  the  draft  on 
presentation.  Thereupon  the  Western  Ware- 
house Company  sued  S.  and  the  St  Louis  & 
San  Francisco  Railroad  Company  in  replevin 
and  recovered  57  bales  of  said  com,  weighing 
16.820  pounds,  whereupon  upon  payment  of 
freight  on  a  minimum  carload  of  25,560  pounds 
at  the  rate  of  47  cents  per  hundredweight  as  not- 
ed on  the  bill  of  lading  issued  by  the  Wichita 
Falls  &  Northwestern  Railway  Co.,  said  57 
bales  were  delivered  to  the  sheriff  and  turned 
over  to  the  Western  Warehouse  Company. 
Thereafter  S.  offered  to  pay  freight  on  the  bid- 
ance  of  said  shipment  of  34  bales  in  excess  of 
the  minimum  carload  rate  already  paid,  at  the 
rate  of  47  cents  per  hundredweight,  and  request- 
ed that  the  same  be  delivered  to  the  Ralls  Com- 
mission Company,  which  the  St.  Louis  &  San 
Francisco  Railroad  Company  refused  to  do,  and 
demanded  freight  on  said  34  bales  at  the  mini- 
mum carload  rate  of  25,560  pounds,  on  the 
ground  that  the  shipment  belonged  to  S.  and  an- 
other and  was  governed  by  the  proviso  to  rule 
6  of  the  Western  Classification,  which  S.  re- 
fused to  pay,  whereupon  the  St  Louis  &  San 
Francisco  Railroad  Company  advertised  and 
sold  to  the  highest  bidder  said  34  bales,  de- 
ducting from  the  proceeds  thereof  as  freight 
thereon  the  minimum  carload  rate  of  25,560 
pounds,  and  for  other  charges,  and  tendered  the 
balance  to  S.  Heli  that  the  proviso  to  rule  6 
did  not  apply;  that  the  carrier  had  no  right  to 
make  the  ownership  of  the  goods  the  test  by 
which  its  charges  for  carriage  is  to  be  measured, 
and  was  guilty  of  a  conversion  of  the  34  bales. 

2.  Cabbiebs  ®=9l77(4>— Intebstate  Cabbosbs 

— LlABILITT. 

Act  Feb.  4,  1887,  c  104,  {  20,  24  Stat  379 
(U.  S.  Comp.  St  1901,  p.  3154),  as  amended  by 
Act  June  29,  1906,  c.  3591,  34  Stat.  584,  595 
(V.  S.  Comp.  St  Supp.  1909,  pp.  1149.  1166; 
Comp.  St.  1916,  {{  8601a,  8604aa),  imposes  up- 
on an  interstate  carrier  voluntarily  receiving 
property  for  transportation  from  a  point  in  one 
state  to  a  point  in  another  state  liability  to  the 
bolder  of  a  bill  of  lading  for  loss  anywhere  en 
route  with  a  right,  when  sued  with  a  connect- 
ing carrier  for  loss  occurring  upon  its  line,  by 
cross-petition  to  recover  over  against  the  con- 
necting carrier  for  the  amount  of  such  loss  or 
damage  evidenced  by  the  judgment  against  it 

3.  Cabbiebs  «=»133  —  Contbact  —  Loss  or 
Goods— VAL0AT1OW— Evidence. 

Where  tiie  shipping  contract  provides  that 
in  case  of  loas  of,  or  damage  to,  the  goods,  the 
amount  of  loss  or  damage  shall  be  computed  at 
the  value  of  the  goods  at  the  place  of  shipment, 
and  evidence  is  admitted,  in  proof  of  loss,  over 
objection  aa  to  the  valuo  of  the  goods  at  the 
place  of  destination,  held  ertot. 


(Additional  Syllabut  ht  BiitorUt  Stall.) 
4.  Gabbibbs  ®=3l77(4)  —  Intebstate  Tbanb- 

POBTATION— CaBMACK      AMENDUXNT— REC0V< 
KBT   BT   IHITIAI.  CaBBIEB   FBOU   CONIlECTINa 

Carbieb— "Required  to  Pat." 
The  words  "required  to  pay,"  as  osed  in 
Garmack  Amendment  (Act  Feb.  4,  1887,  c  104, 


covery  by  the  initial  carrier  against  the  con- 
necting carrier  of  damages  it  may  be  required 
to  pay  the  shipper  for  loss  or  injury  occurring 
on  the  line  of  the  connecting  carrier,  mean  ask- 
ed to  pay,  or  asked  of  right  and  by  authority  of 
law  to  pay  and  do  not  require  as  a  condition 
precedent  to  recovery  that  it  shall  have  actual- 
ly paid  a  judgment  recovered  against  it  by  the 
shipper. 

Error  from  District  Court,  Beckbam  Coun- 
ty;   G.  A.  Brown,  Judge. 

Action  by  the  First  National  Bank  of  Elk 
City  against  the  Wichita  FaUs  &  Northwest- 
em  Railway  Company  cind  the  St  Louis  & 
San  Francisco  Railroad  Company,  in  which 
the  Wichita  E^ls  k  Northwestern  Railway 
Company  filed  cross-petition  against  the  St 
Ixiuls  &  San  Francisco  Railroad  Company, 
asking  a  Judgment  over.  Verdict  directed  for 
plaintiff  against  the  Wlchlto  Falls  &  North- 
western Railway  ComjKuiy  and  in  favor  of 
it  over  against  the  St  Louis  &  San  Francisco 
Railroad  Company,  and  the  defendant  the  St 
Louis  &  San  Francisco  Railroad  Company 
brings  error  as  against  plaintiff  and  Its  co- 
defendant,  and  defendant  the  Wichita  Falls 
ft  Northwestern  Railway  Company  brings 
error  as  against  plaintiff  and  its  co-defendant, 
which  cases  were  by  order  of  the  -court  con- 
solidated. Reversed  and  remanded  for  as- 
sessment of  damages. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A 
Klelnschmidt  and  Fred  E.  Suits,  both  of 
Oklahoma  City,  for  plaintiff  in  error.  C.  C. 
Huff,  of  Dallaa,  Tex.,  and  Echols  &  Mprrlll, 
of  Elk  City,  for  defendant  in  error  Wichita 
Falls  ft  N.  W.  Ry.  Co.  Ledbetter,  Stuart  & 
Bell,  of  Oklahoma  City,  for  defendant  in 
error  First  Nat  Bank  of  Elk  City. 

TURNER,  J.  This  Is  an  action  to  recover 
damages  for  the  conversion  of  34  bales  of 
broom  com,  brought  in  the  district  court  of 
Beckham  county  by  defendant  in  error  ilrst 
National  Bank  of  Elk  City,  against  defendant 
in  error  Wichita  Falls  ft  Northwestern  Rail- 
way Company,  and  plaintiff  in  error,  St 
Louis  ft  San  Francisco  Railroad  Company. 
The  facts  are  substantially:  That  one  J.  H. 
Seright  delivered  a  carload  of  broom  corn  tb 
defendant  Wichita  Falls  ft  Noithwestern 
Railway  Company  at  Elk  City,  Okl.,  for  ship- 
ment to  Wichita,  Kan.  He  was  both  the  con- 
signor and  consignee  of  the  car,  and  gave 
instructions,  which  were  noted  on  the  bill 
of  lading,  to  notify  the  Westem  Warehouse 
Company,  of  Wichita,  upon  its  arrivaL  The 
freight  rate  upon  said  shipment,  as  noted 
on  the  bill  of  lading,  was  47  cents  per  hun- 
dred pounds.     The  bill  of  lading  issued  bj 
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aald  defendant  was  what  la  oozmnonly  known 
as  the  standard  or  uniform  bill  ot  lading. 
The  shipment  moved  out  of  Elk  OKy  orer  the 
line  of  the  'Wichita  Falls  &  Northwestern 
Railway  Company  to  Altua,  Okl.,  at  which 
point  the  shipment  was  delivered  to  defend- 
ant St  Lonls  &  San  Francisco  Railroad  Com- 
pany for  transportation  to  Wichita.  There 
was  apparently  no  delay  In  the  shipment, 
and  the  same  arrived  In  due  time  in  perfect 
order  to  its  destination,  and  the  warehouse 
company  was  notified  of  its  arrival.  In  the 
meantime  Serlght  had  drawn  a  draft  on 
the  Western  Warehouse  Company  for  the 
value  of  said  broom  com,  attached  to  which 
was  the  bill  of  lading,  which  was  indorsed 
by  him  to  the  plaintiff.  First  National  Bank 
of  Elk  City,  and  was  transmitted  for  collect 
tion  to  a  bank  In  Wichita.  The  warehouse 
company  refused  to  honor  the  draft  on  pres- 
entation, but  instituted  replevin  In  the  dis- 
trict court  of  Sedgwick  county,  Kan.,  and 
under  said  writ  the  sheriff  of  said  county 
removed  from  the  car  67  bales  of  broom 
com,  weighing  16,820  pounds.  Mr.  Serlght 
■  was  promptly  notified  of  the  replevin  action. 
Later  that  suit  went  to  judgment,  and  in  a 
telegram  to  the  agent  of  defendant  St  Louis 
&  San  iTancisco  Railroad  Company  Se- 
rlght Instructed  said  company  to  deliver  the 
remaining  Si  bales,  weighing  9,740  pounds, 
to  the  Ralls  Commission  Company,  of  Wichi- 
ta, which  the  agent  refused  to  do,  for  the  rea- 
son, he  says,  the  rate  of  47  cents  quoted  by 
the  agent  of  defendant  Wichita  Falls  & 
Northwestern  Railway  Company  and  noted 
on  the  bill  of  lading  did  not  apply,  but  that 
the  shipment  was  governed  by  rule  6  of  the 
Western  Classification,  whi^,  under  the 
construction  given  it  by  said  agent  of  the  St 
Louis  &  San  Francisco  Railroad  Company, 
would  make  that  portion  delivered  to  the 
sheriff  under  the  writ  of  replevin  one  ship- 
ment, and  the  portion  remaining  another 
shipment  At  the  time  the  Frisco  delivered 
part  of  this  shipment  to  the  sheriff,  it  col- 
lected the  freight  upon  a  minimum  carload  of 
broom  corn  of  25,560  pounds.  Mr.  Serlght, 
as  agent  of  plaintiff,  went  to  Wichita  and , 
offered  to  pay  said  agent  the  proportionate 
amount  of  the  excess  of  the  minimum  carload 
on  the  basis  of  47  cents,  as  originally  noted 
on  the  bill  of  lading  issued  to  him  by  the 
Wichita  Falls  &  Northwestern  Railway  Com- 
pany, which  the  agent  of  the  Frisco  declined 
to  accept,  whereupon,  Serlght  declining  to 
pay  more,  the  agent  of  the  Frisco  advertised 
and  sold  the  remaining  34  bales,  and,  after 
deducting  the  freight,  according  to  bis  con- 
struction of  the  rules  of  the  Western  Class- 
ification, together  with  demurrage  and  other 
charges,  he  tendered  Serlght  the  remainder, 
or  $59.S4,  which  he  declined  to  accept,  and 
brought  this  suit 

Plaintiff  contended  that  the  Wichita  Falls 
&  Northwestern  Railway  Company  was  li- 
able, under  the  Carmadc  Amendment  to  the 
Hepburn  Bill,  as  Initial  carrier,  but  also 


joined  tbe  connecting  carrier,  St  IjOuIs  * 
San  Francisco  Railroad  Company  as  defend- 
ant, and  prayed  for  judgment  against  both. 
Defendants  answered  and  admitted  the  bill 
of  lading,  and  .defended  the  actl(»i  of  the 
agent  of  defendant  St  Louis  &  San  Fran- 
Cisco  Railroad  Company  in  refusing  to  de- 
liver the  shipment  to  the  Ralls  Commission 
Company,  and  the  amoant  of  $59.84  was  ten- 
dered In  court  to  plaintifl.  Defendant  Wi- 
chita Falls  &  Northwestern  Railway  Com- 
pany also  filed  a  cross-petition  against  the 
St  Louis  &  San  Francisco  Railroad  Com- 
pany, asking  the  court,  in  the  event  plaintiff 
recovered  judgment  against  it,  for  judgment 
over  against  the  St  Louis  &  San  Francisco 
Railroad  Company  for  the  amount  thereof. 
At  the  close  of  the  trial,  the  court  directed  a 
veirdlct  la  favor  of  plaintiff  against  the 
Wichita  Falls  &  Northwestern  Railway  Com- 
pany for  $028.50,  with  Interest  thereon  at  6 
per  cent  from  October  17,  1911,  and  in  favor 
of  the  Wichita  Falls  4  Northwestern  Rail- 
way Company  over  against  the  St  Louis  & 
San  Francisco  Railroad  Company  for  a  liice 
amount  The  defendant  St  Louis  &  San 
Francisco  Railroad  Company  has  perfected 
Its  appeal  against  plaintiff  and  defendant 
Wichita  Falls  &  Northwestern  Railway  Com- 
pany, being  cause  No.  6229,  and  defendant 
Wichita  Falls  4  Northwestern  Railway  Com- 
pany has  perfected  its  appeal  against  plain- 
tiff and  defendant  St  Louis  4  San  Francisco 
Railroad  Company,  No.  6230,  whidi  cases 
have  been,  by  order  of  this  court,  consoli- 
dated. 

[1]  It  Is  contraded  by  defendant  Wichita 
Falls  4  Northwestern  Railway  Company  that 
the  court  erred  In  falling  to  instruct  the  jury 
to  return  a  verdict  in  its  favor,  and  in  per- 
emptorily instructing  the  Jury  to  return  a 
verdict  against  it  Both  defendants  contend 
that,  as  it  ultimately  turned  out  that  this 
shipment  was  to  be  delivered  to  two  con- 
signees, under  two  expense  bills,  that  rule  O 
of  the  Western  Classification  applied,  and 
that  defendant  St  Louis  4  San  Francisco 
Railroad  Company  was  entitled  to  demand 
freight  upon  the  basis  of  two  consignees,  or 
for  two  minimum  carload  shipments.  Sec- 
tion 6  of  the  Western  Classification  provides, 
in  part,  as  follows: 

"Carload  freight  will  be  rated  _  and  charged 
according  to  current  rules  governing  the  maxi- 
mum and  minimum  weights  of  merchandise  aa 
authorlEed  by  companies  adopting  t^is  classifica- 
tion: *  •  •  Provided,  however,  the  carload 
rate  contained  in  thia  classification  will  apply 
only  upon  shipments  received  in  one  day  from 
one  consignor  under  one  bill  of  lading,  delivered 
under  one  expense  bill  to  one  consignee.  *  •  • 
Carriers'  agents  will  not  •  ♦  •  deliver  less 
than  carload  shipments  in  order  to  effect  the  ap- 
plication of  carload  rates  thereon^  less  than 
caiload  rates  will  apply  on  such  shipments." 

It  Is  admitted  that  this  shipment  was  re- 
ceived by  defendant  Wichita  Falls  4  North- 
western Railway  Company  "in  one  day  from 
one  consignor  under  one  bill  of  lading."  Tha 
Frisco,  upon  Its  arrival,  demanded  freifl^t 
on  these  34  bales  of  broom  com  at  the  jnlnl> 
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mam  carload  rate  of  2S,660  ponnds,  baaing 
snch  action  uiion  their  ooastrnctlon  of  said 
section  6  of  the  Western  Glaaslflcation,  sn- 
pra.  The  freight  was  paid  on  a  mlnlTnnm 
carload  by  the  Aertff  when,  under  the  writ, 
be  took  from  said  car  181820  pounds,  or  57 
bales.  Mr.  Script  offered  to  pay  freight  on 
said  34  bales  of  com  upon  the  basla  of  47 
cents  per  hundredweight  on  the  excess  of  the 
minimum  carload,  but  this  offer  was  refused, 
and  demand  made  by  the  Frisco  for  frel^t 
on  a  minimum  carload.  Otherwise  stated, 
defendants  contend,  not  that  this  shipment 
was  not.recelved  In  one  day  from  one  consign- 
or under  one  bill  of  lading,  and  was  not,  by 
the  terms  of  the  bill  of  lading,  to  be  delivered 
under  one  expense  bill  to  one  consignee,  but 
that,  as  part  of  the  shipment,  at  its  destina- 
tion, turned  out  to  be  the  property  of  the 
consignee  and  another  who  seized  his  share 
of  it  in  replevin,  and  thereby  caused  the 
shipment  to  be  split  and  delivered  under  two 
expense  bUls  to  two  consignees,  defendants 
were  entitled  to  collect  for  two  minimum 
carload  shipments  under  the  proviso  of  rule 
8,  supra.  Not  so.  When  plaintiff  aggregat- 
ed his  property  with  that  of  the  Western 
Warehouse  Company  and  shipped  it  aa  con- 
signor to  himself  at  Wichita  as  consignee, 
so  as  to  avail  of  a  carload  rate  thereon,  and 
took  a  bill  of  lading  as  above  set  forth,  he, 
as  one  consignee  under  one  expense  bUI, 
was  entitled  to  receive  the  shipment  at  its 
destination.  And  the  fact  that  part  of  the 
goods  were  seized  as  stated,  thereby  dis- 
closing part  of  the  shipment  to  be  the  prop- 
erty of  another,  did  not  justify  the  carrier 
In  demanding  the  charges  complained  of  and 
in  converting  the  property  by  a  sale  thereof 
to  satisfy  the  claim.  This  for  the  reason  that 
the  carrier  has  no  right  to  make  the  owner- 
sbip  of  the  goods  the  test  by  which  his  charge 
for  carriage  is  to  be  measured. 

In  Int  Comm.  Comm.  v.  Del.,  L.  &  W.  R.  B. 
220  U.  S.  235,  31  Sup.  Ct  392,  65  L.  Ed.  448, 
the  court  had  under  construction  certain 
rules  of  the  Official  Classlflcatlon  territory, 
1899,  similar  to  the  rule  under  consideration. 
These  rules,  in  effect,  forbade  the  combina- 
tion of  goods  belonging  to  several  owners 
for  the  purpose  of  a  carload  shipment,  and 
forbade,  therefore,  not  only  impliedly,  but 
expressly,  the  combination  of  goods  for  the 
purpose  of  carload  rating  by  means  of  for- 
warding agents.    Rule  5B  provided: 

"In  order  to  entitle  a  sblpmcnt  to  the  car- 
load rate,  the  quantity  of  freight  requisite  un- 
der the  rales  to  secure  such  carload  rate  must 
be  delivered  at  one  receiving  station,  in  ono 
day,  by  one  consi^or,  consigned  to  one  con- 
signee and  destination,  except  that  when  freight 
is  loaded  in  cars  b;  consignor  it  will  be  subject 
to  the  car  service  rules  and  charges  of  the  lor- 
-warding  railroad.  •  •  Bule  5B  will  apply 
only  when  the  consignor  or  consignee  is  the 
actual  owner  of  the  property." 

'  In  the  Sluing  of  1907  the  Export  Shipping 
Company,  a  New  Jersey  corporation  doing 
business  in  Chicago  and  in  New  York,  ship- 
ped from  Chicago  to  New  York,  by  the  sever- 


al railroads  who  were  appellees,  tbree  can 
of  freight,  consisting  of  merchandise  belong- 
ing to  various  owners  which  had  been  aggre- 
gated by  the  Export  Company  for  the  pur- 
pose of  shipment,  and  thus  becoming  entitled 
to  the  carload  rate.  The  shipments  conform- 
ed in  all  respects  to  the  regulations  of  the 
companies,  except  to  the  extent  tbat  they 
came  under  the  operation  of  the  lestrictlons 
above  referred  to.  On  the  arrival  of  each 
car  in  New  York  the  carrier,  instead  of  col- 
lecting the  carload  rate,  exacted  the  leas 
than  carload  rate,  because  of  the  restrictions 
in  question.  In  August,  1907,  the  Export 
Company  petitioned  the  Interstate  Commerce 
Commission  to  award  it  reparation  against 
the  three  carriers  to  the  extent  of  the  differ- 
ence between  the  less  than  carload  rates, 
which  had  been  exacted,  and  the  sums  which 
would  have  been  paid  if  the  carload  rate  had 
been  demanded.  The  right  to  the  relief  was 
based  upon  the  asserticm  that  an  unlawful 
discrimination  had  been  occasioned.  The  re- 
strictions created  by  the  rules  were  declar- 
ed void  and  reparation  was  awarded,  and 
the  carrier  was  commanded  <xi  or  before  a 
certain  date  to  desist  from  attempting  to  en- 
force the  restrictions.  14  Interst  Com. 
Comn.  R.  pp.  422,  437.  In  an  action  to  enjoin 
the  enforcement  of  such  rules,  the  circuit 
court  restrained  the  commission  from  enforc- 
ing the  order,  and  upon  final  hearing  the  or^ 
der  and  decree  of  the  commission  was  held 
void.  On  appeal,  the  Supreme  Court  of  the 
United  States,  in  reversing  the  circuit  court 
and  sustaining  the  order  of  the  commissioa, 
said: 

"The  contention  that  a  carrier  when  goods 
are  tendered  to  blm  for  transportation  can  make 
the  mere  ownership  of  the  goods  the  test  of  the 
duty  to  carry,  or,  what  is  equivalent,  may  dis- 
criminate in  fixing  the  charge  for  carriage,  not 
upon  any  difference  inhering  in  the  goods  or 
in  the  cost  of  the  service  rendered  in  trans- 
porting them,  but  upon  the  mere  circumstance 
that  the  shipper  is  or  is  not  the  real  owner  of 
the  goods,  is  so  in  conflict  with  the  obvious  and 
elementary  duty  resting  upon  a  carrier,  and  so 
destructive  of  the  rights  of  shippers,  as  to 
demonstrate  Uie  unsoundness  of  the  proposition 
by  its  mere  statement.  We  say  this  because 
it  is  impossible  to  conceive  of  any  rational  the- 
ory by  which  such  a  right  could  be  justified  con- 
sistently either  with  the  duty  of  the  carrier 
to  transport  or  of  the  right  of  a  shipper  to 
demand  transportation.  This  must  be,  since 
nothing  in  the  duties  of  a  common  carrier  by 
tiie  remotest  implication  can  be  held  to  imply 
the  power  to  sit  in  judgment  on  the  title  of 
the  prospective  shipper  who  has  tendered  goods 
for  transportation.  In  fact,  the  want  of  founda- 
tion for  the  assertion  of  snch  a  power  is  so  ob- 
vious tbat  in  the  argument  at  bar  its  exist- 
ence is  not  directly  contended  for  as  an  original 
proposition,  but  is  deduced  by  implication  from 
the  supposed  effect  of  some  of  the  provisions  of 
the  second  section  of  the  act  to  regulate  com- 
mercei" 

In  the  syllabus  it  Is  said: 

"A  carrier  cannot  make  mere  ownership  of 
goods  tendered  for  transportation  the  test  of 
the  duty  to  carry,  nor  may  a  carrier  discrimi- 
nate in  fixing  charges  for  carriage  upon  such 
ownership.  Under  the  act  to  regulate  commerce 
a  carrier   cannot   refuse  to  transport  carload 
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lots  at  carload  rates  becauN  th«  goods  do  not 
actaally  belong  to  one  shipper  or  are  shipped  by 
a  forwarding  agency  for  account  of  others." 

In  Great  Northern  By.  Co.  v.  O'Connor, 
282  n.  S.  606,  34  Sap.  Ct  380,  68  L.  Ed.  703, 
the  court  said: 

"Tor,  although  the  Boyd  Company  was  a  for- 
warder, engaged  in  collecting  a  number  of  small 
shipments  from  Tarious  persons  in  order  to 
fill  a  car  and  obtain  the  lower  rates  applicable 
to  carload  shipments,  yet  the  railroad  company 
was  obliged  to  treat  the  forwarder  as  shipper, 
even  though  thereby  the  carrier  lost  the  benefit 
of  the  higher  rate  which  would  havo  been  ap- 
plicable to  separate  and  small  shipments.  This 
was  the  ruling  in  Int.  Com.  Gomm.  v.  Delaware, 
Lackawanna  &  Western  R.  R.,  220  V.  8.  235 
[31  Sup.  Ct.  392,  55  L.  E>d.  448],  where  it  was 
held  that  the  carriers  were  not  concerned  with 
tho  question  of  tide,  but  must  treat  the  for- 
warder as  shipper  and  charge  the  rates  appli- 
cable to  the  quantity  of  freight  tendered  regard- 
less of  who  owned  the  separate  articles.  If 
the  forwarder  was  shipper  for  tho  purpose  of 
securing  carload  rates,  it  was  also  sbijpper  for 
the  purpose  of  classifying  and  valuing,  in  order 
to  determine  which  tariff  rate  was  applicable." 

[2,  3]  We  are  therefore  of  opinion  that  the 
mere  fact  that  it  ultimately  fell  out  that  this 
broom  corn  belonged  to  the  consignee  and 
another  did  not  Justify  the  St.  Louis  &  San 
Francisco  Railroad  Company  In  raising  the 
freight  rate  on  this  car,  and  attempting  to 
fix  its  charges  upon  the  basis  of  such  owner- 
ship and  class  this  shipment  aa  It  did. 
Hence  the  court,  so  far  disclosed  by  the  rec- 
ord, did  not  err  in  directing  a  verdict  against 
the  defendant  Wichita  Falls  &  Northwestern 
Railway  Company  and  over  against  the  de- 
fendant St.  Louis  &  San  Francisco  Railroad 
Company.  This  for  the  reason  -  that  the 
twentieth  section  of  the  Act  of  February  4, 
1887  (24  Stat,  at  L.  379,  c.  104;  U.  8.  Comp. 
Stat  1901,  p.  3154),  as  changed  by  the  Car- 
mack  Amendment  of  June  29,  1906  (34  Stat. 
684,  595,  c  3591;  U.  S.  Comp.  Stat.  Supp. 
1909,  pp.  1149,  1166),  reads: 

"That  any  common  carrier,  railroad,  or  trans- 
t>ortation  company  receiving  property  for  trans- 

gortation  from  a  point  in  one  state  to  a  point 
1  another  state  shall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the  law- 
ful holder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered 
or  over  whose  line  or  lines  such  property  may 
pass,  and  no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  carrier,  railroad, 
or  transportation  company  from  the  liability 
hereby  imposed:  Provided,  that  nothing  in  this 
section  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  ac- 
tion which  be  has  under  existing  law.  That  the 
common  carrier,  railroad,  or  transportation  com- 
pany Issuing  such  receipt  or  bill  of  lading  shall 
be  entitled  to  recover  from  the  common  carrier, 
railroad,  or  transportation  company  on  whose 
line  the  loss,  damage,  or  injury  shall  have  been 
sustained,  the  amount  of  such  loss,  damage,  or 
injury  as  it  may  be  required  to  pay  to  the  own- 
ers of  such  property,  as  may  be  evidenced  by 
any  receipt,  judgment,  or  transcript  thereof 

— which  means,  when  applied  to  the  facts  la 
this  case,  that  the  Wichita  Falls  &  North- 
western may  recover  of  the  St.  Louis  &  San 
Frandsoo  Railroad  Company  such  amount 


of  damages  "aa  It  may  be  required  to  pay 
plaintiff,"  as  evidenced  by  the  judgment  ha 
has  obtained  against  the  Wichita  Falls  * 
Northwestern  in  this  case. 

[4]  "Required  to  pay"  does  not  mean  that 
the  judgment  must  be  paid  as  a  conditl<m 
precedent  to  the  right  to  recover,  as  con- 
tended. "Required,"  when  used  in  this  coa- 
pectlon,  means  asked  to  pay  or  asked  of  right 
and  by  authority  of  law  to  pay  (U.  S.  v.  Ar- 
mour &  Co.  [D.  C]  142  Fed.  808,  822),  as.  evi- 
denced by  the  judgment  In  this  case  in  favor 
of  plaintiff  and  against  the  Wichita  Falls  & 
Northwestern  Railway  Company,  and. not  by 
the  actual  payment  of  said  judgment  In 
support  of  our  position  that  such  is  the  prop- 
er construction  of  this  act,  in  the  syllabus  to 
Atlantic  C.  L.  R.  Co.  v.  Riverside  MUls,  219 
U.  S.  186,  31  Sup.  Ct.  164,  55  L.  Ed.  167,  31 
L.  R.  A.  (N.  S.)  7,  It  is  said : 

"The  imposition  upon  an  interstate  carrier 
voluntarily  receiving  property  for  transporta- 
tion from  a  point  in  one  state  to  a  point  in 
another  state,  of  liability  to  the  holder  of  the 
bill  of  lading  for  a  loss  anywhere  en  route, 
with  a  right  of  recovery  over  against  the  car- 
rier actually  causing  the  loss,  which  is  made 
by  the  act  of  February  4,  1887  (24  Stat  at 
L.  379,  c.  104;  U.  S.  Comp.  Stat  1901,  p. 
3154)  i  20,  as  amended  by  the  act  of  June  29, 
1006  (34  Stat  at  L.  584,  595,  c.  3691;  U.  S. 
Comp.  Stat  Supp.  1909,  pp.  1149,  1166),  in 
spite  of  any  agreement  or  stipulation  limiting 
liability  to  its  own  line,  is  a  valid  regulation  oi 
interstate  commerce." 

We  said  a  while  ago  that  the  court  did 
not  err  In  directing  a  verdict  against  de- 
fendants, as  it  did.  And  such  is  true,  unless 
he  erred  in  so  doing  on  the  evidence  of  plain- 
tiff, who,  on  the  Issue  of  his  measure  of  dam- 
ages, was  the  only  witness  who  testified  and 
whose  undisputed  evidence  disclosed,  after 
properly  qualifying,  that  the  reasonable  mar- 
ket value  of  his  broom  corn  at  Wichita  at 
the  time  of  Its  arrival  was  $200  per  ton. 
This  evidence  went  in  over  objection  of  de- 
fendants, who  insisted  and  still  Insist  that 
the  court  erred  In  admitting  the  evidence, 
because,  they  say,  that  the  contract  of  ship- 
ment provides: 

"The  amount  of  any  loss  or  damage  for  which 
any_  carrier  is  liable  shall  be  computed  on  the 
basis  of  the  value  of  the  property  ♦  ♦  •  at 
the  place  and  time  of  shipment" 

As  the  place  of  shipment  was  Elk  City,  the 
evidence  of  the  market  value  of  the  property 
at  Wichita  was  Inadmissible,  and  the  action 
of  the  court  In  overruling  defendant's  objec- 
tion to  it  and  predicating  a  peremptory  in- 
struction upon  it  was  reversible  error.  In 
Wegener  v.  Chicago  &  N.  W.  R.  Co.,  162  Wis. 
322, 156  N.  W.  201,  it  Is  said: 

"Such  tariffs  and  bill  of  lading  constituted 
the  contract  of  shipment  and  a  stipulation 
therein  that  the  amount  of  any  loss  or  damage 
for  which  the  carrier  was  liable  should  be  com- 
puted on  the  basis  of  the  value  of  the  property 
at  the  place  and  time  of  shipment  was  valid 
and  binding  upon  the  abipper." 

And  10  C.  J.  388,  says: 

"Where  the  shipping  contract  provides  that  in 
case  of  loss  of,  or  damage  to,  the  goods  the 
amount  of  loss  or  damage  shall  be  computed  at 
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the  valne  of  tiie  roods  at  the  pisee  of  shipment, 
evidence  as  to  the  value  of  the  goods  at  the 
place  of  destination  is  properly  ezduded." 

See,  also.  Capias  ▼.  Louisville,  etc.,  By. 
Co.,  17  Mo.  App.  14. 

Let  the  cause  be  reversed  and  remanded, 
not  for  a  new  trial,  but  for  the  assessment 
to  a  Jury  of  damages  for  the  loss  of  the 
property,  pursuant  to  the  views  herein  ex- 
pressed.   All  the  Justices  concur. 


(68  Okl.  83) 

LAN6LEX  ▼.  FORD  et  al  (two  cases). 

(No.  7392.) 

(Supreme  Court  of  Oklahoma.     June  6,  1817. 

Behearing  Denied  March  19,  1918.) 

(8yaobu$  »y  the  Court) 

1.  GUABDIAIT   AND   WARD   «=9l07  —   8AUt    OT 

Land— CoiXATKBAi.  Attack. 
Where  the  proceedings  of  the  county  court 
appointing  a  guardian  for  certain  minors,  and 
thereafter  ordering  a  sale  of  the  lands  of  said 
minors,  are  regular,  the  record  cannot  be  col- 
laterally attacked  in  an  action  to  foreclose  a 
mortgage  upon  said  lands,  executed  by  the  pur- 
chaser at  the  guardian's  sale,  in  the  absence  of 
frand. 

2.  GUAKDIAN   AND    WABD   «=>112  —    SAUt    OT 

Land— MoBTOAGS  Lixn— Validitt. 
Where  all  the  proceedings  are  regular  upon 
their  face,  and  the  purchaser  at  such  guardian's 
sale  executes  a  mortgage  upon  said  lands,  the 
lien  of  the  mortgagee  may  not  be  defeated  for 
frand  affecting  the  sale,  where  the  mortgagee  did 
not  participate  therein  or  have  notice  or  knowl- 
edge thereol 

3.  Indlans  «=>15(1)— Ali:.otmxnts— Restbic- 
noNS  ON  Alienation— Aotb  or  0>nobb8S. 

AJl  restrictions  upon  the  alienation  of  the 
allotments  of  minor  allottees  of  the  Five  (}ivU- 
ized  Tribes  having  less  than  one-half  Indian 
blood,  and  the  restrictions  npon  the  alienation  of 
all  lands  except  homesteads  of  said  allottees  en- 
rolled as  mixed  blood  Indians  of  one-half  or 
more  than  one-half  and  less  than  three-fourths 
Indian  blood,  are  removed  by  Act  Cong.  May 
27,  1908,  c.  199,  35  Stat  8£2. 

4.  Ouabdian  and  Wabd  «=9lOS(l)— Sats  ot 
Ward's  Land  —  Fraud  —  Sxttino  Aside 
Saia 

Where  a  guardian  sells  the  lands  of  his  ward 
OD  a  secret  understanding  that  the  purchaser 
wHl  not  pay  for  same,  and  the  sale  is  confirmed 
by  the  court,  and  deed  executed  and  delivered  to 
the  purchaser,  such  facts  constitute  a  fraud  up- 
on the  estate  of  the  ward,  and  the  sale  may  be 
set  aside  in  an  action  by  the  ward  against  the 
purchaser  or  any  ■  other  person  who  acquires 
rights  in  said  lands  with  knowledge  or  notice  of 
■uch  secret  fraud. 

5.  Guardian  and  Wabd  «s>99  —  Gttabd- 
ian'b  Sale  of  Land— Invaudht— SEmNO 
Aside  Sals. 

A  sale  by  a  guardian  of  real  estate  belonging 
to  his  wards,  to  his  wife  through  the  interposi- 
tion of  a  third  person,  is  not  void  absolutely, 
but  may  be  set  aside  in  an  action  brought  for 
that  purpose  against  the  purchaser  or  wife  of 
the  guardian  or  some  one  claiming  under  him  or 
ber,  with  knowledge  of  the  circumstances  of  the 
sale,  or  one  who  was  not  a  bona  fide  purchaser 
or  incumbrancer  thereof,  for  good  and  sufficient 
consideration,  and  without  notice. 
&  Fbincifal  and  Aoent  ®=>178(1)— NonoB 
TO  Agent— Fact. 

One  who  on  behalf  of  a  loan  company,  takes 
•n  application  for  loans,  which  application  is 
required  to  contain  a  detailed  description  of  the 


property  and  the  oecnpancr  fliereof,  with  the 
applicant's  statement  as  to  the  condition  of  hia 
title,  which  application,  accompanied  by  an 
abstract  showing  the  condition  of  the  record  con- 
cerning the  title  of  the  applicant  to  the  property 
offered  as  secnrlty  for  the  loan,  is  forwsrded 
to  the  company,  where  the  application  and  ab- 
stract is  submitted  to  its  attorney  for  an  opin- 
ion as  to  the  title  of  the  applicant,  and  the  nec- 
essary papers  prepared  and  sent  to  the  person 
taking  the  application  to  secure  the  execution 
thereof  by  the  prospective  borrower,  is  agent  of 
the  loan  company,  and  notice  of  all  knowledge 
acquired  by  him  affecting  the  subject-matter  of 
the  agency,  while  acting  within  the  scope  of  his 
authority,  will  be  imputed  to  the  company. 

Elrror  from  District  0>nrt,  Jefferson  (boun- 
ty; Frank  M.  Bailey,  Judge. 

Action  to  foreclose  a  mortgage  by  E.  B. 
Ford  against  James  T.  and  Lnla  Rouark, 
with  order  making  Samuel  L,  Langley,  Ma- 
tilda Sarah  Langley,  minor,  and  Thomas  H. 
Hays  parties,  and  in  which  J.  B.  Moore  was 
appointed  guardian  ad  litem  for  the  minor, 
consolidated  with  action  by  B.  BL  Ford 
against  Clyde  Edward  Langley,  minor,  on 
similar  pleadings  and  issues.  Judgment  for 
plaintiff  decreeing  foreclosure,  and  motion 
for  new  trial  overruled,  and  the  minors  bring 
error.  Judgment  reversed  and  cause  re- 
manded. 

B.  B.  Brown,  U.  a  Probate  Atty.,  and  J. 
B.  Moore,  both  of  Ardmore,  for  plaintiffs  In 
error.  Charles  B.  Mitchell,  of  Miami,  and 
H.  A.  Kroeger  and  Cottingham  &  Hays,  all 
of  Oklahoma  CJlty,  for  defendants  in  error. 

HARDX,  X  BL  B.  Ford,  as  plaintiff,  com- 
menced an  action  to  foreclose  a  mortgage  up 
on  certain  lands  theretofore  comprising  a  por 
tlon  of  the  allotment  of  Matilda  Sarah  Lana> 
ley,  a  Choctaw  Indian  minor,  which  more 
gage  had  been  executed  to  secure  a  note  of 
$1,000,  representing  the  commission  for  a 
loan  made  by  the  Demlng  Investment  Com- 
pany on  said  premises.  The  defendants 
Jamee  T.  and  Lula  Rouark  filed  an  answer 
in  which  they  alleged  that  the  guardian's 
deed  executed  by  Samuel  L.  Langley,  guard- 
ian of  said  minor,  to  one  Hays,  and  the 
conveyance  from  said  Hays  to  Calcie  Lee 
Langley,  mother  of  said  minor,  were  sham 
and  bogus  transactions,  and  each  without 
consideration  supporting  it,  and  made  for  the 
purpose  of  defrauding  said  minor  out  of  said 
lands ;  that  said  facta  were  known  to  plain- 
tiff at  the  time  said  mortgage  was  executed, 
or  could  have  been  known  by  the  exercise  of 
care  or  prudence ;  and  prayed  an  order  mak- 
ing said  guardian  and  Matilda  Sarah  Lang- 
ley, the  minor,  and  Thomas  H.  Hays,  parties 
to  the  litigation ;  and  further  prayed  that  a 
guardian  ad  litem  be  appointed  to  represent 
said  minor;  whereupon  J.  B.  Moore,  Esq., 
United  States  probate  attorney,  was  appoint- 
ed as  guardian  ad  litem  for  said  minor,  and 
filed  an  answer  and  cross-petition  in  her  be- 
half, alleging  that  she  was  a  member  by  blood 
of  the  Choctaw  tribe  of  Indians,  was  IS 
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years  of  age,  and  had  selected  as  a  portl<» 
of  her  allotment  the  land  described  In  i^aln- 
tUTs  petition ;  denied  that  plaintiff  acquired 
any  rights  under  hla  mortgage,  or  that  Hays, 
the  mortgagor,  had  any  Interest  in  said  prem- 
ises which  he  could  mortgage,  and  challenged 
the  Jurisdiction  of  the  county  court  of  Jeff- 
erson county  to  appoint  a  guardian  for  said 
minor  for  the  reason  that  at  the  time  of  said 
appointment  said  minor  was  not  a  resident 
of  that  county;  and  alleged  that  said  sale 
was  brought  about  at  the  Instance  of  the 
agent  of  plaintiff,  for  the  purpose  of  defraud- 
ing her  out  of  said  lands,  and  that  the  pur- 
chaser at  said  guardian  sale  paid  no  consid- 
eration for  a  deed  thereto,  and  never  took 
possession  of  said  lands,  and  that  the  deed 
from  Hays,  the  purchaser  at  said  guardian's 
sale,  to  Calcie  Lee  Langley,  the  mother  of 
said  minor  and  wife  of  the  pretended  guard- 
Ian,  was  void;  and  prayed  an  order  can- 
celing plaintiff's  mortgage,  the  said  guard- 
ian's deed,  and  the  order  of  the  county  court 
confirming  said  sale.  To  this  answer  and 
cross-petition  plaintiff  filed  reply. 

At  the  same  time  plaintiff  filed  another  ac- 
tion to  foreclose  a  mortgage  upon  certain  lands 
comprising  a  portion  of  the  allotment  of 
Clyde  Edward  Langley,  a  minor,  in  which 
case  similar  pleadings  were  filed.  Joining 
identical  Issues.  By  order  of  court  these  two 
cases  were  consolidated  and  tried  as  one  In 
the  trial  court,  and  upon  appeal  have  been 
so  treated.  Judgment  was  rendered,  holding 
that  the  conveyances  made  by  the  guardian 
were  voidable  and  not  void;  that  plaintiff's 
mortgages  were  valid,  and  that  one  L.  W. 
Tarklngton  was  the  agent  of  plaintiff  and 
had  knowledge  of  the  fraud  In  said  guard- 
ian's sale,  but  owing  to  his  limited  scope  of 
agency,  and  from  the  fact  that  he  participat- 
ed In  die  fraud,  notice  thereof  would  not  be 
charged  to  plaintiff ;  and  Judgment  was  ren- 
dered In  favor  of  plaintiff,  sustaining  the  va- 
lidity of  his  mortgages,  and  decreeing  a  fore- 
closure thereof,  and  all  other  conveyances 
were  declared  null  and  void  and.  canceled. 
Motion  for  new  trial  being  filed  and  overml- 
ed,  the  minors  bring  the  case  here. 

11,2]  The  first  proposition  urged  for  re- 
versal of  this  case  Is  that  the  connty  court 
of  Jefferson  county  bad  no  Jurisdiction  to 
appoint  a  guardian  for  said  minors  because, 
at  the  time  of  the  alleged  appointment,  each 
of  said  minors  were  residents  of  Love  coun- 
ty, and  It  is  contended  that  this  question  can 
be  raised  In  this  proceeding,  which  Is  char- 
acterized as  a  direct,  and  not  a  collateral, 
attack.  It  has  been  hdd  a  number  of  times 
upon  similar  facts  that  the  Jurisdiction  of 
the  court  appointing  a  guardian  for  a  mi- 
nor cannot  be  raised  In  this  character  of  pro> 
ceedlng,  which  Is  held  to  be  a  collateral  at- 
tack. 

In  Baker  t.  Cureton,  160  Faa  1090,  It  was 
held  In  a  cross-action  to  quiet  title,  where  It 
appeared  upon  the  face  of  the  record  that  the 
miaar  appeared  In  court  and  testified  that 


he  was  18  yean  old  and  his  father  and  motb^ 
er  were  dead,  and  that  no  notice  was  glr* 
en  to  any  one  before  making  the  appointment 
of  a  guardian  for  said  minor,  that,  the  coun- 
ty court  being  a  court  of  general  Jurisdiction 
as  to  probate  matters.  It  would  be  presumed 
from  the  fact  of  appointment  that  the  conrt 
heard  further  evidence,  and  found  that  the 
minor  was  in  the  care  of  no  one  and  had  no 
relatives  residing  In  the  county,  and  that 
there  was  no  one  to  whom  the  Judge  could 
give  the  notice  prescribed  by  section  6622, 
Rev.  li.  1910,  and  that  the  appointment  was 
good.  And  It  was  further  held  that  the  rec- 
ords of  the  county  court  could  not  be  col- 
laterally attacked  by  evidence  aliunde  that 
the  minor  was  at  the  time  In  the  care  of 
some  one  and  had  relatives  residing  In  the 
county. 

In  Hathaway  v.  Hoffman,  IBS  Pac.  184, 
plaintiffs  brought  an  action  In  ejectment,  and 
In  support  of  their  claim  assailed  the  valid- 
ity of  the  records  of  the  county  court  ap- 
pointing a  guardian  for  them,  who  had,  pur- 
suant to  an  order  of  the  court,  sold  and  con- 
veyed the  land  In  controversy  to  defendant's 
grantee,  and  It  was  there  held  that  such  pro- 
ceeding was  a  collateral  attack,  and  that  the 
record,  being  one  of  a  court  of  general  Juris- 
diction as  to  probate  matters,  could  not  be 
impeached  by  evidence  aliunde,  and  that  the 
court  did  right  In  directing  a  verdict  for  the 
defendant  notwithstanding  the  plaintiffs  had 
introduced  parol  evidence,  over  objection, 
that  the  minors  for  whom  a  guardian  had 
been  appointed  by  the  court,  at  the  time  of 
the  appointment  resided  In  a  county  other 
than  that  In  which  the  appointment  was 
made,  as  the  evidence  was  held  to  be  Incom- 
petent. 

If  it  be  sought  to  distinguish  this  case 
from  the  two  cases  cited  on  the  ground  of 
fraud  In  procuring  the  appointment  by  offer- 
ing falsa  testimony  In  support  of  the  applica- 
tion for  such  appointment,  the  claim  will 
not  avail  anything;  for  the  precise  question 
was  presented  in  Scott  T.  Abraham,  1S9  Pac 
270,  where  It  was  sought  to  set  aside  a 
guardian's  deed  on  the  ground  that  at  the 
time  of  the  appointment  the  minors  were  not 
residents  of  the  county  in  which  the  appoint- 
ment was  made.  In  the  opinion  by  Commis- 
sioner Burford  It  was  said: 

"If  we  go  further,  and  say  that,  since  the  peti- 
tion alleged  nonresidence  of  the  minors  in  Has- 
kell county,  the  finding  of  the  court  that  they 
did  live  tiiere,  which  finding  is  conclusively 
presumed  (Hathaway  v.  Hoffman,  snpra),  must 
have  been  based  upon  perjured  testimony,  still 
the  issue  was  not  triable  in  this  case;  for  it  ia 
fraud  or  perjury  aliunde  the  record,  which  may 
be  inquired  into,  and  not  perjury  involved  in  the 
matter  actually  determined  (Brown  v.  Trent  [30 
OkL  239, 128  Pac.  895];  McEIrod  v.  Adair  [153 
Pac.  660]  supra).  Were  It  not  so,  there  would 
be  no  end  of  litigation^  since,  in  every  caaa 
where  there  was  a  conflict  of  evidence,  the  nn< 
successful  party  would  immediately  sue  to  set 
aside  the  Judgment  on  the  ground  that  his  ad- 
versary gave  perjured  testimony." 
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Them  dedstons  declare  the  rale  wbldi 
has  been  adopted  by  thla  conrt  after  fall 
and  mature  consideration,  and  which  has 
been  adhered  to  since  the  decision  In  Baker 
T.  Cnreton,  and  may  be  said  to  declare  the 
settled  views  of  this  court  upon  the  ques- 
tions Involved. 

[1, 4]  It  Is  next  urged  that.  Inasmuch  as  the 
lands  embraced  In  plaintiffs'  mortgage  con- 
stituted a  portion  of  the  allotment  of  Indian 
minors,  the  title  thereto  could  not  be  divest- 
ed except  by  proper  proceedings  In  the  coun- 
ty court,  and  that  any  other  attempted  alien- 
ation would  be  null  and  void,  and  that  the 
title  thereto  could  not  be  acquired  by  any 
other  method.    Under  this  proposition  it  Is 
argued  that  minority  constitutes  a  restric- 
tion which  can  only  be  removed  by  a  strict 
compliance  with  the  law  regulating  probate 
sales  of  the  lands  of  minors  in  the  county 
court,  and  that  the  payment  of  the  purchase 
price  was  a  condition  precedent  to  the  pass- 
ing of  title,  and  that  where  the  purctuuse 
price  has  not  been  paid,  even  though  the  sale 
has  been  cmflrmed  and  the  record  in  every 
way  was  regular  and  fair  upon  Its  face,  the 
guardian's  deed  would  be  absolutely  void, 
and  It  would  be  impossible  for  a  person  with- 
out notice  to  acquire  any  rights   therein. 
These  questions  were  presented  and  fully 
considered  in  Allison  v.  Orummey,  166  Pac. 
601  (not  yet  officially  reported),  where  it  was 
hdd  that  all  restrictions  upon  the  alienation 
of  the  allotments  of  minor  allottees  of  the 
Five  Civilized  Tribes  having  less  than  me- 
half  Indian  blood,  and  the  restrictions  upon 
the  alienation  of  all  lands  except  homesteads 
of  said   allottees   enrolled   as   mixed-blood 
Indians  of  one-half  or  more  than  one-half 
and  less   than   three-fourths  Indian   blood, 
were  removed  by  act  of  C!ongress  of  May  27, 
1908k  c.  199  (35  Stat  L.  pt  1,  312);    and  It 
was   further  held  that  where   a   guardian 
sells  the  land  of  bis  ward  In  pursuance  of  an 
order  of  sale  regularly  made,  upon  a  secret 
understanding  that  the  purchaser  shall  pay 
no  consideration  therefor,  and  where  such 
sale  was  confirmed  by  the  court  and  a  deed 
executed  and  delivered  to  the  purchaser,  that 
such  facts  constituted  a  fraud  upon  the  es- 
tate of  the  ward,  and  the  sale  might  be  set 
aside  in  an  action  by  the  ward  against  such 
purchaser  or  any  other  person  who  acquires 
rights  in  said  lands  with  notice  of  such  se- 
cret fraud,  and  that,  while  such  sale  was 
voidable  as  to  the  purchaser  or  other  persons 
acquiring   rights   therein   wlith    notice,   the 
rights  of  an  innocent  purchaser  or  incum- 
toancer  without  participation  In  or  notice 
of  such  fraud  would  be  protected.    That  de- 
cision  disposes   of  this   contention  in   the 
pres^it  case. 

[S]  It  Is  also  urged  that  the  deeds  made 
by  the  guardian  are  void  because  the  sale 
was  In  fact  an  indirect  sale  to  the  guard- 
Ian  through  the  Interposition  of  a  third 
person.     Aa  to  the  allotments  of  Matilda. 


Sarah  Canj^ey,  It  appears  that  Hays,  the 
purchaser  at  the  guardian's  sale,  coDveyed 
■the  premises  to  Calde  Lee  Langl^,  the 
mother  of  said  minor  and  the  wife  <k  tha 
pretended  guardian.  The  facts  in  reference 
to  this  allotment  are  somewhat  similar  to 
the  facts  in  Burton  v.  Compton,  160  Pac.  1080, 
where  the  guardian  sold  the  estate  of  his 
ward  to  his  own  wife,  and  the  deed  was 
held  to  be  void  regardless  of  the  absence  oC 
fraud,  the  adequacy  of  price,  or  the  apparent 
regularity  of  the  proceedings,  on  the  theory 
that  such  transactions  are  prohibited  by  stat- 
ute and  condemned  by  public  policy,  and  that 
one  who  purdiased  from  the  vendee  of  a 
guardian's  sale  must  take  notice  at  his  peril 
of  the  authority  of  the  guardian  to  make  the 
sale;  and  where  sufficient  facts  appear  or  , 
were  suggested  by  the  record,  in  connection 
with  other  circumstances  brought  to  his 
notice^  to  put  a  reasonably  prudent  man  on 
Inquiry,  and  he  neglects  to  make  such  in- 
quiry, be  will  be  held  to  have  actual  knowl- 
edge of  the  channel  through  which  his  gran- 
tor claims  title,  and  that  her  grantor  in  the 
guardian's  deed  under  whldi  she  held  was 
In  fact  her  husband. 

TbB  difference  between  that  case  and  the 
one  now  under  consideration  is  that  here 
Langley,  the  guardian,  made  a  conveyance 
to  Hays,  who  paid  no  consideration  therefor, 
and  Hays  reconveyed  to  Oalde  Lee  Langley, 
the  wife  of  the  guardian,  while  In  the  Comp- 
ton Case  the  guardian  conveyed  directly  to 
bis  wife,  and  Burton,  the  purchaser  from  her, 
was  hdd  to  have  notice  because  of  the 
identity  in  the  name  of  the  guardian  and 
his  grantee.  It  is  contended  that  plaintiff 
is  not  put  upon  notice  of  the  relationship 
between  the  guardian  and  Hays,  grantee,  or 
of  the  lack  of  consideration  In  the  convey- 
ance from  the  guardian  to  Hays,  or  from 
Hays  to  the  wife  of  the  guardian,  and  there- 
fore the  case  of  Burton  v.  Compton  is  not 
conclusive.  Mr.  Justice  Brett,  who  wrote 
the  opinion  in  that  case  while  on  the  Com- 
mission, expressly  calls  attention  to  the  fact 
that  the  rights  of  no  innocent  third  person 
had  intervened.  In  Allison  v.  Crummey  the 
guardian  had  executed  a  conveyance  to  a 
third  person,  who  had  In  turn  reconveyed  to 
the  guardian,  and  the  contention  was  made 
that  such  deed  was  void  because  it  was  sold 
by  the  guardian  to  himself  Indirectly.  That 
contention  was  rejected,  however,  and  the 
rule  was  declared  to  be  that: 

"A  sale  by  a  guardian  of  real  estate  belonging 
to  his  ward  to  himself,  through  the  interposition 
of  a  third  person,  is  not  void  absolutely,  but  is 
voidable  in  an  action  brought  to  set  aside  the 
sale  as  against  the  purchaser  or  guardian  or 
some  one  claiming  under  him  with  Imowledge  of 
the  circnmstances  of  the  sale,  or  one  who  wa* 
not  a  bona  fide  purchaser  or  incumbrancer  for 
good  and  sufficient  consideration  and  without  B0> 
tice." 

The  present  case  more  nearly  comes  with- 
in the  rule  quoted,  for  here  the  sale  was  not 
direct  to  the  wife  of  the  guardian,  as  In  Bur> 
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ton  T.  Oompton,  but  was  to  his  wife  through 
the  Interposition  of  a  third  person. 

[6]  The  question  then  remains  whether  the 
plaintiff  had  knowledge  of  or  should  be 
charged  with  notice  of  such  facts  as  would 
avoid  the  sale,  or  whether,  on  the  other 
hand,  he  was  an  Innocent  incumbrancer  for 
value  without  such  notice.  The  Demlng  In- 
vestment Company  was  represented  In  se- 
curing the  application  for  the  loan  by  one 
L.  W.  Tarklngton  as  local  agent.  Plaintiff 
is  an  employe  of  the  Demlng  Investment 
Company,  and  the  notes  represented  the 
commissions  charged  by  the  Demlng  Invest- 
ment Company  In  addition  to  Interest  at  the 
rate  of  6  per  cent,  upon  the  principal  amount 
of  the  loan.  It  was  Tarkington's  duty  to 
procure  from  prospective  borrowers  a  writ- 
ten application  which  should  contain  minute 
Information  concerning  the  property  offered 
as  security,  showing  the  descrlptl<m  of  the 
land  and  the  character  and  amount  of  crops 
growing  thereon,  including  the  kind  and  age 
of  fruit  trees ;  the  number  of  acres  In  mead- 
ow and  timber ;  number  of  acres  in  cultiva- 
tion and  capable  of  being  placed  In  cultiva- 
tion; the  character,  description,  and  age  of 
fences  and  hedges;  the  character,  depth, 
and  quality  of  the  soil;  the  cash  value  of 
the  farm  Improvements ;  when  the  buildings 
were  erected,  together  with  the  material  out 
of  which  constructed;  the  size  and  descrip- 
tion thereof  in  detail ;  the  amount  of  insur- 
ance on  the  property;  existing  incumbranc- 
es; purpose  for  which  the  money  was 
wanted;  also  the  number  and  value  of  agri- 
cultural Implements  and  live  stock,  and  by 
whom  and  for  what  purpose  the  buildings 
were  occupied  and  used ;  and  a  statement  by 
the  applicant  of  the  condition  of  his  title 
thereto  and  the  occupancy  of  the  premises. 

It  Is  admitted  that,  for  the  purpose  of  pro- 
curing the  application,  Tarklngton  was  the 
agent  of  plaintiff;  but  it  is  contended  that 
the  knowledge  obtained  b^  him  should  not 
be  imputed  to  his  principal,  because  it  was 
not  within  the  scope  of  his  authority  to  ac- 
quire such  Information.  This  contention  is 
without  merit  It  was  within  the  scope  of 
his  agency  in  procuring  the  application  to 
obtain  information  with  reference  to  all  the 
matters  above  enumerated,  whatever  the 
nature  of  that  information,  which,  in  con- 
nection with  an  abstract  submitted  there- 
with, would  enable  attorneys  for  the  com- 
pany to  pass  upon  the  legal  suflSdency  of 
the  title  in  order  to  permit  the  company  to 
determine  whether  a  loan  should  be  made, 
and  it  was  his  duty  to  communicate  the 
same  to  his  principal.  Allison  t.  Crummey. 
Bupra. 

Plaintiff  contends,  however,  that  notice  of 
information  acquired  by  Tarklngton  should 
not  be  Imputed  to  him,  because  Tarklngton 
was  acting  for  himself,  and  because  the  cir- 
cumstances clearly  show  that  he  was  en- 
gaged in  a  scheme  to  defraud  plaintiff,  and 


therefore  the  presumption  that  he  would 
communicate  such  knowledge  to  his  principal 
would  not  prevail.  The  rule  which  Imputes 
notice  to  a  principal  of  knowledge  acquired 
by  his  agent,  relating  to  the  subject-matter 
of  the  agency  while  acting  as  such  agent  and 
within  the  scope  of  his  authority,  is  nso- 
ally  based  upon  the  theory  that  it  is  the  du- 
ty of  the  agent  to  communicate  to  his  prin- 
cipal all  knowledge  acquired  by  him  relat- 
ing to  the  subject-matter  of  the  agency 
which  is  material  to  the  prindpara  interests 
and  protection,  and  the  presumption  that 
such  knowledge  has  been  communicated  to 
the  principal  In  accordance  with  this  duty. 
This  presumption  does  not  ordinarily  ob- 
tain, however,  where  the  circumstances  are 
such  that  it  is  certainly  to  be  expected  that 
the  agent  will  not  communicate  his  knowl- 
edge to  the  principal,  as  where  the  agent  ia 
acting  on  behalf  of  himself  or  another  and 
adversely  to  his  principal,  or  is  engaged  in 
some  fraudulent  enterprise,  the  success  of 
which  would  be  impaired  or  defeated  by 
making  such  disclosure  to  the  prindpaL 
Mechem  on  Agency  (2d  Bd.)  {  1816.  The 
mere  fact  that  the  agent  has  knowledge  of 
fraud  attending  the  transaction  in  which 
he  is  engaged  does  not  prevent  the  general 
rule  from  applying  where  the  agent  is  acting 
merely  for  his  principal,  and  is  not  commit- 
ting an  independent  fraud  on  his  own  ac- 
count. Indlanhead  Nat.  Bank  t.  Clark,  166 
Mass.  30,  43  N.  E.  912. 
'  The  notes  sued  upon  were  made  payable 
to  plaintiff  by  the  direction  of  the  Invest- 
ment Company.  It  does  not  appear  that  be 
paid  anything  of  value  for  the  notes.  Tark- 
lngton was  the  agent  of  the  plfiintiff  for  the 
purpose  of  securing  said  notes,  and  had  full 
knowledge  of  the  fraud  attending  the  trans- 
action, at  the  time  the  notes  were  executed 
and  transmitted  by  him,  and  when  plaintiff 
sought  to  recover  upon  these  notes,  with  no- 
tice of  such  facts,  he  must  accept  the  knowl- 
edge of  his  agent,  and  be  bound  thereby  to 
the  same  extent  as  if  the  note  had  been  tak- 
en by  him  in  the  light  of  the  knowledge  pos- 
sessed by  Tarklngton.  Plaintiff  must  be 
deemed  to  know  what  his  agent  knew,  and 
cannot  retain  the  benefits  of  that  agent's 
acts  without  accepting  the  consequences  oC 
his  knowledge.  He  cannot  be  permitted  to 
obtain  any  greater  rights  from  the  acts  oC 
his  agent  than  if  he  did  the  thing  himself, 
knowing  what  the  agent  knew;  that  Is,  he 
cannot  ratify  the  acts  of  the  agent  so  far  as 
beneficial  to  him,  and  repudiate  the  remain- 
der. If  he  accepts  any  benefit  flowing  from 
the  acts  of  the  agent  after  he  knows  and 
appreciates  what  his  agent  has  done,  or  with 
notice  which  the  law  Imputes  to  him,  he  will 
not  be  permitted  to  say  that  the  agent  acted 
for  him  in  procuring  the  note,  and  repudiate 
the  agency  when  it  is  sought  to  impnte  to 
him  knowledge  of  facts  affecting  the  note  ac- 
quired by  the  agent  within  the  aoope  of  hla 
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antborlty  and  concerning  the  mibject-matter 
of  the  agency.  Flnit  Nat.  Bank  t.  Dunbar, 
118  m.  625,  9  N.  B.  186;  Fouche  v.  Mer- 
chants' Nat.  Bank.  110  6a.  827,  36  N.  B. 
256;  Morris  v,  Georgia  Loan  Co.,  109  Ga. 
12.  84  &  B.  3T8,  46  Li.  R.  A.  606;  Warren  v. 
Hayes,  74  N.  H.  355,  68  Atl.  193 ;  Bank  of 
New  Mllford  t.  Town  of  New  Mllford,  36 
Conn.  93;  Loring  r.  Brodle,  134  Mass.  453; 
Atlantic  C!otton  Mills  v.  Indian  Orchard 
Mills,  147  Maes.  268,  17  N.  B.  496,  9  Am.  St. 
Rep.  698;  Holden  v.  N.  T.  &  Erie  Bank  et 
al.,  72  N.  T.  286;  rishklll  Savings  Inst.  v. 
Bostwick,  19  Hnn  (N.  T.)  354;  Smith  t. 
Farrell,  66  Mo.  App.  8. 

Whatever  may  be  the  law  with  reference 
to  the  notes  representing  the  principal 
amount  of  the  loan  which  have  been  nego- 
tiated by  the  Demlng  Investment  Company 
and  are  now  presumably  in  the  hands  of  an 
Innocent  holder  for  value  without  notice, 
and  In  the  due  course  of  business,  plaintiff 
cannot  Invoke  the  rule  relied  upon  and  suc- 
cessfully evade  notice  of  that  knowledge 
possessed  by  his  agent  which  would  defeat  a 
recovery  herein.  Tarklngton  was  not  en- 
gaged In  any  Independent  fraud  on  his  own 
accoimt,  but  when  taking  the  notes  sued 
upon  was  acting  for  plaintiff,  and,  by  suing 
on  the  notes,  plaintiff  has  ratified  that  agen- 
cy with  all  of  Its  consequences. 

Another  question  that  enters  Into  this 
case  Is  that  the  evidence  falls  to  disclose 
that  plaintiff  performed  any  services  In  con- 
nection with  the  loan  or  that  he  paid  any 
consideration  for  the  notes. 

The  Judgment  is  reversed  and  the  cause 
remanded.    AU  the  Justices  concur. 


In  re  STATE.    (No.  8322.) 
(Supreme  Court  of  Oklahoma.    March  S,  1918.) 

(Syllaiu*  hti  the  Court.) 
Appeal  ano  Ebbob  «=3778(5)  —  Baisrs  —  Kb- 

VEBSALi. 

Where  plaintiff  in  error  has  completed  his 
record  and  filed  it  in  this  court  and  has  served 
and  filed  a  brief,  in  compliance  with  the  rules  of 
this  court,  and  the  defendant  in  error  baa  nei- 
ther filed  a  brief  nor  offered  any  excuse  for  such 
failure,  the  court  is  not  required  to  search  the 
record  to  find  some  theory  upon  which  the  jadg- 
ment  may  be  sustained;  and,  where  the  brief 
filed  appears  reasonably  to  sustain  the  assign- 
ments of  error,  the  court  may  reverse  the  judg- 
ment in  accordance  with  the  prayer  of  the  plain- 
tiff in  error  or  the  rights  of  the  parties. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  (bounty  Court,  Bryan  County: 
3.  li.  Rappolee,  Judge. 

Ai^Ucatlon  of  the  State  of  Oklahoma  for 
confiscation  of  100  gallons  of  whisky,  two 
automobiles,  one  wagon  and  one  team,  one 
wagon  sheet,  and  one  skillet  and  one  set  of 
tug  harness,  with  Interpleader  and  claim  by 
Mrs.  U.  Mclnnes,  and  the  Coalgate  State 
Bank.     From   a   judgment  of  confiscation. 


MtB.   H.   Mclnnes  brings  error.     Beversed 
and  remanded  for  new  trial 

Qe  rge  Trloe,  of  Coalgate,  fbr  plaintiff  )n 
error. 

HOOKEB,  O.  The  county  attorn^  of  Bry- 
an  county  filed  his  petition  duly  verified  In 
the  county  court  of  Bryan  county  on  Novem- 
ber 4,  1915,  seeking  to  confiscate  certain  per- 
sonal property,  among  which  was  the  wagon 
and  team  Involved  In  this  appeaL 

Notice  of  hearing  was  served  on  the  same 
day  upon  several  parties  In  whose  posses-  . 
slon  the  property  was  found  at  the  time  of 
its  seizure,  and  on  November  18,  1915,  one 
Mrs.  H.  Mclnnes  Interpleaded  and  claimed 
the  wagon  and  team  as  her  own,  and  that  If 
It  was  being  used  for  any  purpose  In  viola- 
tion of  law,  it  was  without  her  knowledge 
and  consent,  and  likewise  the  Coalgate  State 
Bank  Interpleaded  and  asserted  a  mortgage 
lien  upon  the  same,  ahd  that  it  had  never 
given  its  consent  and  was  without  knowledge 
that  the  same  was  to  be  used  in  violation 
of  law.  Mrs.  Mclnnes  and  the  bank  asked 
that  the  property  be  returned  to  them.  The 
cause  was  tried  by'  the  court  without  a  Jury, 
and  a  Judgment  rendered,  confiscating  said 
property  to  the  state  and  denying  to  Mrs. 
Mclnnes  and  the  bank  the  relief  sought  by 
them. 

The  evidence  falls  to  connect  the  property 
involved  with  any  unlawful  use. 

Mrs.  Mclnnes  has  appealed  here  and  has 
briefed  the  questions  of  law  Involved,  but 
the  county  attorney  has  filed  no  brief,  nor 
offered  any  excuse  for  not  doing  so,  nor  has 
he  sought  any  time  within  which  to  file  one, 
and,  Inasmuch  as  the  contentions  urged  by 
the  brief  of  the  attorney  for  the  Interpleader 
seem  to  be  well  taken  and  supported  by  au- 
thority, this  cause  is  reversed  and  remanded 
for  a  new  trial,  on  account  of  the  failure  of 
the  county  attorney  to  brief  said  causa 

PER  CURIAM.    Adopted  la  whole. 

"  (66  Okl.  268) 

DAVIS  et  aL  v.  FARNSWORTH  et  aL 

(No.  7933.) 

(Supreme  Court  of  Oklahoma.     Oct.  30,  1917. 

Rehearmg  Denied  Nov.  20,  1917.) 

(ByXlabut  by  the  Court.) 

Appkat  and  Ebbob  «=»882(14)  —  Rtjuno  ow 
Demubbeb— EsTOPPEi,  to  Assign  Errob. 
Where  a  demurrer  is  interposed  to  the  plain- 
tiff's evidence,  and  his  counsel  announces  in  open 
court  that  he  is  willing  that  the  same  should  be 
sustained,  he  is  estopped  from  assigning  the  rul- 
ing sustaining  the  demurrer  as  error  upon  ap- 
peal. 

Commlsslonera'  Opinion,  Division  No.  2. 
Error"  from  District  Court,  Okfuskee 
County;   Geo.  O.  Crump,  Judge. 

Action  by  M.  L.  Davis  and  another  against 
F.  B.  Famsworth  and  another.     Judgment 
.for  defendants,  and  plalntlffa  bring  error. 
'Affirmed. 
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(MEL 


Emmery  A.  Foster,  of  Chandler,  for  plaln- 
Uffs  In  error.  Samuel  L.  O'Bannon  and 
John  Ik  Norman,  botli  of  Okemah,  for  de- 
fendants in  error. 

GALBBAITH,  C  Thla  was  an  action  to 
cancel  an  oil  and  gas  lease  on  account  of 
fraud  In  securing  the  execution  thereof, 
and  for  damages  growing  out  of  the  plac- 
ing such  lease  of  record.  When  the  case 
was  called  for  trial  the  plaintiffs  dismissed 
the  action  so  far  as  the  element  of  fraud 
and  the  relief  of  cancellation  were  concern- 
ed, leaving  their  claim  standing  as  an  ac- 
tion for  damages.  A  Jury  was  impaneled 
and  the  plaintiffs  Introduced  their  evidence, 
whereupon  the  defendants  demurred  there- 
to, which  demurrer  was  by  the  court  sus- 
tained and  judgment  was  entered  dismiss- 
ing the  action  and  against  the  plaintiffs  for 
costs.  It  is  this  ruling  that  is  complained 
of  by  the  plaintiffs  in  error  on  this  appeal, 
as  will  appear  from  the  following  quotations 
from  the  brief  of  plaintiffs  In  error. 

"By  Mr.  Norman:  Oome  now  the  defendants 
and  demur  to  the  evidence  on  the  grounda  that 
no  cause  of  action  has  been  proven  in  favor  of 
the  plaintiffs  and  againat  the  defendants  or  ei- 
ther of  them.  Mr.  Davis  said  there  was  no  fact 
misrepresented  to  him  except  one,  and  that  Mr. 
Miller  told  him  that  he  was  getting  the  lease  for 
Mr.  Famsworth.  And  you  allege  that  the  lease 
was  taken  in  Mr.  Farnsworth's  name,  and  there 
is  no  evidence  that  any  other  person  owns  a 
single  solitary  item. 

"By  Foster:  Yes;  they  admitted  that  in  their 
answer.     Counsel  admitted  it  to  the  jury. 

"By  the  Court:    That  might  be  admitted. 

"By  Mr.  Foster:  That  he  had  an  interest 
in  it. 

"By  Mr.  Foster:  I  am  willing  that  the  court 
sustain  the  demurrer. 

"By  the  Court:    Demurrer  sustained." 

As  to  the  errors  complained  of  the  coun- 
sel says: 

"The  only  error,  if  any  was  committed,  was  in 
sustaining  the  defendants'  demurrer  to  plain- 
tiffs' evidence.  The  evidence  on  the  part  of  the 
plaintiffs  was  sufficient  to  take  the  case  to  the 
jury." 

It  will  be  seen  from  the  above  excerpt 
that  after  the  demurrer  to  the  evidence  was 
interposed  counsel  for  the  plaintiffs  express- 
ed his  willingness  that  the  same  might  be 
sustained,  in  this,  he  said,  "I  am  willing 
tliat  the  court  sustain  the  demurrer,"  thus 
inviting  the  action  of  the  court  of  wUch  he 
complains  on  this  appeaL  This  he  cannot 
do.  He  cannot  consent  that  a  demurrer 
be  sustained  then  assign  it  as  error  on 
appeal.  This  doctrine  is  so  well  establish- 
ed in  this  jurisdiction  that  it  ought  not 
to  be  necessary  to  dte  authorities  in  sup- 
port of  it  However,  a  few  of  the  cases 
announcing  this  rule  are:  Territory  v.  Coop- 
er, U  Okl.  699,  69  Pac.  813;  Wallace  y. 
Duke,  44  Okl.  124,  142  Pac.  808;  Page  v. 
Tryon,  164  Pac.  626;  Pressley  v.  Incorpo- 
rated Town  of  SalUsaw,  164  Pac.  660;    C, 


R.  I.  &  P.  R,  Ca  T.  Norton,  16V  Pac.  »1T; 
St  I*  &  8.  F.  R.  Co.  V.  Hodge,  157  Pac.  60. 
The  judgment  appealed  from  should  there* 
fore  be  affirmed. 

FEB  CURIAM.    Adopted  in  wfaola 


«8  Okl.  M) 
RICHARDSON  t.  GARB  «t  aL     (No.  64S2.) 

(Supreme  Court  of  Oklahoma.     Dec.  4,  191T. 
Rehearing  Denied  March  12, 191&) 

(Syllabui  hy  the  Court.) 

1,  Judgment   «=o51S— "Dibect  Attack" — 
What  Constitutes. 

A  "direct  attack"  upon  a  judicial  proceed* 
ing  is  any  attack  within  the  issues  made  by  the 
pleadings  which  has  for  its  purpose  the  annal- 
ment,  vacation,  correction,  modification,  declar- 
ing void,  or  avoiding  the  effect  of  such  proceed- 
ing; but  the  questions  raised  by  and  the  effect 
of  such  attack  is  determined  oy  the  manner 
of  the  same,  the  time  of  the  same,  the  par- 
ties thereto,  and  the  grounds  therefor,  as  well 
as  by  point  of  the  attack  specified  by  the  at- 
tackmg  party  and  the  relief  demanded. 

[Ed.  Note.— For  other  definitions,  see  Worde 
and  Phrases,  First  and  Second  Series,  Direct 
Attack.] 

2.  Judgment  €=9518— "Collatkbai.  Attack" 

—What  Constitutes. 
A  "collateral  attack"  upon  a  judicial  pro- 
ceeding Lb  an  objection  incidentally  made  to  tiie 
same  m  the  course  of  a  subsequent  proceeding, 
which  attack  presents  an  issue  collateral  to  the 
issue  made  by  the  pleadings  in  the  latter  pro- 
ceedings; and  its  effect  is  to  affirm  that  such' 
prior  proceedings  are  void  upon  the  face  of  the 
mandatory  record  in  the  case  in  which  they 
were  had  and  to  require  a  decision  as  to  whether 
this  is  so. 

[Ed.  Note.— For  other  definitions,  see  Worde 
and  Phrases,  First  and  Second  Series,  Collater- 
al Attack.] 

5.  Judgment  €=»518— Dikect  Attaok— Fobk. 

There  are  different  species  of  direct  attack 
upon  judicial  proceedings,  and  each  species  pre- 
sents for  examination  and  correction  only  such 
errors  or  defects  therein  as  the  law  authorisea 
in  the  particular  attack  that  is  made;  that 
is,  such  errors  and  defects  as  the  law  authoris- 
es to  be  examined  and  corrected,  in  view  of  the 
manner  of  the  attack,  the  time  of  the  same,  the 
parties  thereto,  and  the  grounds  alleged  there- 
for. 
4.  Ejxctkbnt  $s>1— Natube  of  Pbocbedino. 

Where  a  plaintiff  who  has  never  voluntarily 
parted  with  his  title  to  real  estate  brings  an 
action  to  recover  the  same  under  section  4492, 
Stats.  1893  (section  4928,  Rev.  Laws  1910),  and 
couples  therewith  an  allegation  that  certain 
prior  judicial  proceedings  under  which  the  de- 
fendants, who  are  in  adverse  possession,  claim  ti- 
tle, are  void  upon  the  face  of  the  mandatory  rec- 
ord thereof,  and  prays  for  their  cancellation, 
his  suit,  in  so  far  as  it  is  a  direct  attack  upon 
such  proceedings,  is  in  equity,  and  presents  for 
determination  the  question  of  the  validity  of 
such  prior  proceedings  upon  the  face  of  the 
mandatory  record  therein,  and  also  upon  any 
undisputed  fact  shown   without  objection. 

6.  Judgment  9=>518 — Coli.atebai>  Attack^ 
Suit  in  Equity— Issues. 

A  suit  in  equity  attacking  prior  judicial  pro- 
ceedings upon  the  grounds  of  defects  apparent 
upon  the  face  of  the  mandatory  record  :luereof 
and  praying  for  the  cancellation  of  such  proceed- 
ings, although  direct  presents  no  question  as 
to  such  defects  except  as  to  whether  they  show 
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tbat  anch  proceedingB  an  rtAi  npon  the  face  of 

■och  record. 

8.   PSOCESS    «=a86  —  PaSUOATIOn— NORXXSI- 

DENTS. 

Under  section  3950,  Stats.  1893  (section 
4722,  Rev.  Laws  1910),  an  action  broaght 
against  a  nonresident  of  the  territory  of  Okla- 
homa having  property  in  such  territory  to  be 
taken  b;  attachment  is  one  of  a  distinct  and  in- 
dependent class  of  cases  in  which  service  of 
Btimmons  may  be  made  upon  the  defendant  by 
pnblication. 

7.  PbOCESS  «=>96(^  —  PtTBLIOATIOn  OF  Sini- 
MONB— Am  DA  VIT. 

An  affidavit  for  service  of  summons  by  pub- 
lication under  sections  3960  and  3951,  Stats. 
im:i  (sections  4722  and  4723,  Rev.  Laws 
1910),  w^ch  jihowB  that  it  is  made  in  one  of 
the  class  of  cases  specified  in  the  first-mentioned 
section,  and  states  that  the  plaintiff,  with  due 
diligence,  is  unable  to  make  service  of  summons 
upon  the  defendant  otherwise  than  by  publica- 
tion, is  sufficient  to  support  a  judgment  based 
upon  such  service  by  puDlication,  when  attacked 
in  a  subsequent  and  distinct  proceeding  upon 
the  alleged  grounds  that  the  omission  of  such 
affidavit  to  expressly  state  that  the  affiant  did 
not  know  and  had  no  reason  to  believe  that 
such  defendant  was  at  the  time  of  his  affidavit 
within  said  territory  rendered  such  judgment 
Void  upon  the  face  of  the  mandatory  record  in 
Buch  case,  as  this  omitted  statement  is  infer- 
able, and  will  be  inferred  from  the  affidavit  as 
made  as  against  such  attack. 

8.  ATTACHMENT    ©=»325— LEVT— RKTUBN— DK- 

8CRIPTI0N  or  Pbopebtt  —  Cvax  by  Jvoq- 

MENT. 

Where  the  return  of  a  sheriff  upon  a  writ 
of  attachment  shows  that  he  levied  the  same  up- 
on lots  of  certain  numbers  in  a  certain  city  in 
a  certain  county  of  Oklahoma  as  the  property 
of  the  defendant  in  such  attachment,  but  omits 
to  show  in  what  block  such  lots  are  situated, 
or  to  otherwise  identify  them  as  against  the  pos- 
sibility that  such  defendant  may  own  other  lots 
of  the  same  nnmbos  in  such  city,  such  defect  in 
such  description  is  cured  by  the  judgment  of  the 
trial  court  foreclosing  the  attachment  lien,  and 
describing  said  lots  as  in  a  certain  block  in 
such  city,  in  which  the  defendant  in  the  attach- 
ment proceeding  then  owned  lots  of  such  num- 
bers, when  the  subsequent  proceedings,  includ- 
ing the  order  confirming  the  sheriff's  sale,  and 
the  sheriflTs  deed  were  regular  and  fully  describ- 
ed said  lots,  as  against  an  attack  upon  such 
proceedings  in  a  subsequent  and  distinct  pro- 
ceeding upon  the  alleged  grounds  that  such 
prior  proceedings  are  void  upon  the  face  of  the 
mandatory  record. 

9.  Attachment  $=>208,  822— Retubn— Ouis- 
BiONB— Vaudity. 

In  an  attack  npon  attachment  proceedings 
as  void  upon  tbe  face  of  the  mandatory  record, 
made  in  a  subsequent  and  independent  proceed- 
ing, the  mere  fact  that  a  sheriff's  return  upon 
the  order  of  attachment  in  the  proceeding  at- 
tacked does  not  state  clearly  that,  in  attaching 
certain  lots  in  a  city,  he  fully  complied  with  the 
requirements  of  section  4076,  Stats.  1893  (sec- 
tion 4820,  Rev.  Laws  1910),  by  leaving  a  copy 
of  the  order  of  attachment  with  the  occupant 
of  such  lots,  or,  if  there  was  no  occupant  in  a 
conspicuous  place  thereon,  does  not  show  want 
of  jurisdiction  in  the  proceedings  attacked,  and 
tbat  a  sheriff's  deed  in  accord  therewith  is  void, 
(a)  The  testimony  of  the  officer  who  executed 
«uch  order  of  attachment,  adduced  in  such  sub- 
sequent proceedings  by  the  par^  defending  such 
prior  proceedings  more  than  15  years  thereaft- 
er, to  the  effect  tbat  there  was  a  little  dwelling 
bouse,  at  wbi<^  there  were  some  children,  upon 
said  lots,  and  that  he  thought  tbe  same  were 
occupied  by  a  certain  party  who  was  then  con- 


testing the  attachment  defendant's  right  to  the 
same  under  Act  Cong.  May  14,  1890.  c.  207.  26 
Stat  109  (U.  8.  Comp.  St  1901,  p.  1463;  U.  S. 
Comp.  St  1916,  S  5029),  etc,  providing  for 
town-site  entries  in  Oklahoma,  and  referring  to 
a  portion  of  his  return  which  shows  that  he 
could  not  find  the  attachment  defendant  in  his 
county,  and  that  he  left  a  copy  of  the  order  of 
attachment  upon  tiie  premises,  that  he  probably 

gosted  the  same  upon  the  front  of  such  dwelling 
ouse,  as  a  conspicuous  place  upon  said  prem- 
ises, does  not  show  that  he  so  far  failed  to  com- 
ply with  requirements  of  said  section  of  the  stat- 
ute as  to  render  such  attachment  proceeding 
void  upon  such  attack,  if  his  testimony  most 
be  taken  as  sufficient  to  show  tbat  said  lots  were 
in  fact  occupied. 

10.  Limitation  of  Actions  fts>119(3) — "Com- 
mencement OF  Action"  — Sebvicb  of  Fbo- 

CESS. 

Where  a  petition  and  affidavit  for  service  of 
summons  by  publication  and  affidavit  for  attach- 
ment are  filed,  and  an  order  of  attachment  is 
issued  and  served  upon  the  same  day,  but  the 
first  publication  of  summons  was  not  made  un- 
til the  third  day  thereafter,  such  action  is  deem- 
ed commenced  within  the  meaning  of  the  pro- 
visions of  section  4068,  Stats.  1893  (section 
4812,  Rev.  Lews  1910),  that  "the  plaintiff  in  a 
civil  action  for  the  recovery  of  money  may,  at  or 
after  the  commencement  thereof,  have  an  attach- 
ment against  the  property  of  the  defendant" 
etc..  when  tested  oy  the  provision  of  section 
8S9J2,  SUto.  1893  (section  4669,  Rev.  Laws 
1910),  where  the  service  of  such  summons  by 
publication  is  duly  completed. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
mencement of  Action.] 

11.  ATTAOHlfENT    «s»58  — RKAI.TT— ATTAOHA- 
BLE  INTEBBST. 

Where  a  claimant  of  lots  in  a  town  site  in 
Oklahoma  CHty  under  the  act  of  Congress  of 
May  14,  1890,  and  other  acts  relating  to  such 
town  sites  has,  after  all  contests  have  been 
finally  decided  m  his  favor,  been  adjudged  en- 
titled to  such  lots,  and  he  has  paid  all  fees  and 
charges,  although  under  protest,  so  that  noth- 
ing remains  to  be  done  on  his  part  to  entitle 
him  to  a  deed  from  the  proper  town-site  board, 
conveying  said  lots  to  him,  which  deed  has  been 
duly  executed  by  such  board,  but  delivery  of 
such  deed  to  him  is  withheld  pending  a  decision 
by  the  Department  of  the  Interior  of  the  Unit- 
ed States  upon  his  protest  against  the  exaction 
of. such  fees  and  charges  from  him,  he  has  both 
the  legal  and  equitable  title  to  such  lots,  and 
therefore  an  attachable  interest  in  the  same; 

Error  from  District  Court,  Oklahoma 
County;   George  W.  Clark,  Judge. 

Action  by  W.  H.  Richardson  against  Mrs. 
H.  M.  Carr,  Mrs.  Lalla  Gray,  Mrs.  Julia 
Renaker,  H.  P.  Hickey,  Julia  K,  Goff,  H.  A. 
Chlldfl,  the  Interstate  Mortgage  &  Trust  Com- 
pany, Roy  S.  Dodd,  James  D.  Klvlehan,  Lot- 
tie Swatek,  Mrs.  Willie  P.  Turney,  and  Emily 
Chllds  for  possession  of  and  to  remove  cloud 
of  certain  deeds  from  tbe  west  50  feet  of 
lots  1,  2,  3,  4,  5,  and  6  of  Margaret  McEin- 
ley's  subdivision  of  lots  14,  15,  and  16  (orig- 
inally platted  as  lots  15  and  16)  of  block, 
24  In  Oklahoma  City  as  shown  by  tbe  re- 
corded plat  thereof,  and  for  the  adjustment 
of  equities  between  the  plaintiff  and  defend- 
ants In  respect  to  the  value  of  the  latter's 
use  and  occupation  of  this  proi>erty  and  the 
value  of  the  Improvements  made  by  them 
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thereoD  in  tbe  event  of  plaintiff's  recovery 
of  the  same.  Judgment  upon  plaintiff's  dis- 
missal in  favor  of  n.  P.  Hlckey  as  to  said 
part  of  lot  6.  Judgment  upon  tlie  disclaimer 
of  the  Interstate  Mortgage  &  Trust  Com- 
pany dismissing  its  cross-petition.  Judg- 
ment against  the  plaintiff  and  In  favor  of 
Mrs.  Willie  P.  Turney  as  to  said  part  of  lots 
1  and  2,  and  in  favor  of  Lottie  Swatek  as  to 
said  part  of  lot  3,  and  in  favor  of  Roy  S.  Dodd 
and  James  D.  Kivlehan  as  to  said  part  of 
lot  4,  and  In  favor  of  Julia  K.  Goff  as  to 
said  part  of  lot  S,  and  also  against  the  plain- 
tiff and  in  favor  of  these  defendants  and 
each  of  them  for  costs  of  suit  The  plain- 
tiff brings  error.    AflBrmed. 

S.  A.  Horton  and  Boy  F.  Ford,  both  of 
Oklahoma  City,  for  plaintiff  in  error.  Keat- 
on.  Wells  &  Johnston,  H.  N.  Boardman,  Ames, 
Chambers,  Lowe  &  Richardson,  and  Everest 
&  Campbell,  all  of  Oklahoma  City,  for  de- 
fendants in  error. 

THACKER,  J.  The  plaintiff  in  error,  as 
plaintiff  in  the  trial  court,  commenced  this 
action  on  May  31,  1911,  against  the  defend- 
ants in  error  for  the  possession  of  and  to 
remove  the  cloud  of  certain  deeds  from  the 
title  to  the  west  50  feet  of  lote  1,  2,  S,  4,  6, 
and  6  of  Margaret  McKlnley's  subdivision  of 
lots  14,  15,  and  16  (the  same  being  lots  that 
were  originally  platted  as  16  and  16)  in 
block  24  in  Oklahoma  City  as  shown  by  the 
recorded  plat  thereof.  The  plaintiff's  peti- 
tion, treated  as  amended  in  a  few  compara- 
tively unimportant  respects  in  order  to  make 
It  conform  strictly  to  the  agreed  or  the  un- 
disputed facts  upon  which  he  predicates  his 
action,  and  so  as  to  Include  some  of  his  ad- 
missions otherwise  than  in  his  pleadings,  al- 
leges, in  effect: 

That  he  acquired  the  title  to  said  original 
lots  15  and  16  under  the  provisions  of  an 
act  of  Congress  of  May  14,  1S90,  entitled 
"An  act  to  provide  for  town-site  entries  "of 
land  in  what  is  known  as  'Oklahoma,'  and 
for  other  purposes"  (26  Stats,  at  L.  109,  c. 
207,  the  same  being  U.  S.  Gomp.  Stats.  1901, 
p.  1463:  U.  S.  Comp.  St.  1916,  {  6029),  and 
other  acts  to  which  reference  is  therein 
made;  that  on  September  3.  1890,  town-site 
board  No.  2  of  Oklahoma  City  made  applica- 
tion to  purchase  the  quarter  section,  includ- 
ing said  lots,  of  the  United  States  for  the 
use  and  benefit  of  Its  occupants;  that  on 
September  6,  1890,  said  town-site  board  filed 
its  plat  of  the  same,  designating  all  the  lots 
Involved  in  this  action  as  Nos.  15  and  16  in 
said  block  24;  that  on  October  1,  1890,  the 
United  States,  by  and  through  tbe  President, 
issued  its  patent  to  said  board  as  trustees  for 
the  use  and  benefit  of  the  occupants  of  said 
quarter  section,  according  to  their  respective 
Interests ;  that  the  plaintiff,  as  an  occupant 
of  said  lots  within  the  meaning  of  said  act 
of  May  14,  1890,  was,  on  September  3  and 
October  1,  1890,  entitled  to  acquire  the  title 


to  the  same  from  the  United  States  throngli 
its  officers  or  agents,  the  said  town-site  board 
as  such  trustees;  that  plaintiff's  acquisition 
of  such  title  was  delayed  by  a  contest  for 
said  lot  16  and  by  another  for  said  lot  16, 
which  were  finally  decided  In  his  favor  on 
March  28,  1896,  except  for  a  motion  for  re- 
view of  that  decision  which  was  decided  In 
his  favor  on  July  6,  1895;  that  on  Jqly  23, 
1895,  the  Commissioner  of  the  General  Land 
Office  ordered  each  of  the  two  cases  of  con- 
test against  the  plaintiff  closed,  and  on  July 
30,  1895,  he  was  officially  notified  that  tbe 
lots  In  controversy  "had  been  awarded  to 
him,  and  that  upon  [his]  payment  of  the  fees 
and  assessments  fixed  against  the  same  a 
deed"  of  conveyance  to  him  would  be  duly 
executed  and  delivered ;  that  on  August  22, 
1895,  such  deed  was  executed  and  acknowl- 
edged and  ready  for  delivery  to  plaintiff 
upon  his  payment  to  said  board  of  fees  and 
charges  to  the  amount  of  $52.50,  as  required 
by  the  notice  be  had  received;  that  on  Au- 
gust 31,  1895,  the  plaintiff  deposited  with 
said  board  said  $52.50  under  protest  against 
the  said  fees  and  charges  against  said  lots, 
and  appealed  from  the  decision  of  said  board 
against  him  in  this  respect,  pending  which 
the  board  withheld  actual  delivery  of  the 
deed  to  him ;  that  on  September  30,  1895,  the 
Secretary  of  tbe  Interior  had  ruled  that  the 
said  fees  and  charges  were  proper,  and  on 
that  date  said  deed  was  mailed  to  him,  and 
after  October  7,  1895,  the  said  deed  was 
actually  delivered  to  him,  but  was  thereafter 
lost ;  that  on  May  31,  1897,  a  second  and  sub- 
stitute deed  (bearing  a  certificate  to  the  ef- 
fect that  tbe  original  deed  was  mailed,  and 
thus  delivered  to  the  plaintiff  on  September 
30,  1895)  was  issued  to  the  plaintiff,  and  on 
July  30,  1897,  was  recorded  at  page  84  ot 
Book  4  of  the  Records  of  Deeds  for  Okla- 
homa County ;  that  plaintiff  acquired  the  ti- 
tle to  said  lots  about,  but  after,  October  7, 
1895,  and  not  before;  that  tbe  plaintiff  has 
never  conveyed  nor  otherwise  divested  him- 
self of  the  title  thus  acquired,  and  is  entitled 
to  the  possession  of  the  said  lots,  but  tbe  de- 
fendants unlawfully  keep  him  out  of  sacb 
possession;  that  the  defendants  wrongfully 
claim  title  to  and  right  of  possession  of  this 
property  through  a  succession  of  pretended, 
but  ineffective,  transfers  beginning  with  a 
pretended,  but  void.  Judicial  sale  in  an  ac- 
tion commenced  on  September  3,  1895,  In 
which  A.  J.  Beale  was  plaintiff  and  the  plain- 
tiff in  the  instant  case  was  defendant,  and 
which  sale  was  predicated  upon  a  preteaU- 
ed,  but  void,  attachment  on  said  September 
3,  1895,  of  said  original  lots  15  and  16,  and 
is  evidenced  ,by  a  pretended,  but  void,  sher- 
iff's deed  executed  on  June  16,  1896,  in  said 
action,  and  recorded  on  July  18,  1886,  false- 
ly purporting  to  convey  said  lots  to  said  A. 
J.  Beale,  who  on  February  17, 1898,  executed 
a  deed  purporting  to  convey  the  same  to  one 
John    9mnmerfleld;     that   defandants   also 
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claim  title  throagh  a  pretended,  bat  void,  re- 
corded tax  deed  of  November  22,  1897  (on 
account  of  taxes  nnlawfnlly  assessed  for  the 
year  1893  against  said  lot  15),  from  thQ  coun- 
ty treasurer  of  Oklahoma  county  to  Louella 
Brogan,  whose  pretended  title  was  passed 
through  the  said  John  Summerfleld  to  some 
of  the  defendants,  and  through  another  pre- 
tended, but  void;  recorded  tax  deed  of  No- 
vember 22,  1897  (on  account  of  taxes  unlaw- 
fully assessed  for  the  year  1894  against  said 
lot  15),  from  the  county  treasurer  to  ES.  H. 
Cooke,  whose  pretended  title  passed  through 
the  said  John  Summerfleld  to  some  of  the 
defendants,  and  through  still  another  pre- 
tended, but  void,  recorded  tax  deed  of  Feb- 
ruary 5,  1897  (on  account  of  taxes  unlaw- 
fully assessed  for  the  year  1893  against  said 
lot  16),  from  the  county  treasurer  to  one 
W.  J.  Patterson,  whose  pretended  title  passed 
through  said  John  Summerfleld  to  some  of 
the  defendants;  that  each  of  the  defendants 
claim  title  through  the  said  John  Summer- 
fleld, as  a  common  source,  whose  pretended 
muniments  of  title  were  and  are  dependent 
upon  said  sherlfTs  and  said  county  treas- 
urer's deeds  for  their  effectiveness,  and  are 
therefore  ineffective;  that  the  said  sherifTs 
deed  was  and  is  void,  and  conveyed  no  ti- 
tle, because  the  Judgment  of  November  7, 
1895,  to  satisfy  which  it  was  issued,  was  and 
is  void  for  want  of  Jurisdiction  of  the  sub- 
ject-matter and  of  the  person  of  the  defend- 
ant, the  plaintiff  here;  that  the  mandatory 
record,  that  is,  the  record  proper  of  the 
trial  court,  shows  upon  its  face  that  the  said 
Judicial  proceedings  In  the  Beale  case,  opon 
which  the  sheriff's  deed  was  and  Is  depend- 
ent for  its  validity,  were  and  are  void  In  the 
following  respects,  to  wit:  (1)  Void  In  that  the 
affidavit  of  September  3,  1895,  In  the  Beale 
case,  for  the  service  of  summons  upon  the 
defendant  there  (the  plaintiff  here)  by  pub- 
lication does  not  show  that  Beale's  case  was 
one  of  those  In  which  the  service  of  sum- 
mons by  publication  Is  authorized  by  section 
3950,  Stats.  1893  (section  4722,  Rev.  Laws 
1910);  (2)  void  in  that,  although  the  affi- 
davit of  September  3,  1895,  In  the  Beale 
case,  for  service  of  summons  upon  the  de- 
fendant there  (the  plaintiff  here)  by  publica- 
tion states  that  the  plaintiff  "is,  with  due 
diligence,  unable  to  make  personal  service 
of  summons  upon  the  defendant,"  and  "that 
the  defendant  is  a  nonresident  of  this  terri- 
tory, having  in  this  territory  property  and 
debts  owing  him,  sought  In  the  above  action 
to  be  talcen  in  attachment,"  it  omits  to  show 
that  defendant  (the  plaintiff  here)  was  out 
of  the  Jurlsdlctlou  of  the  court  so  that  per- 
sonal service  of  summons  could  not  be  had 
upon  him  within  the  territory  of  Oklahoma, 
and  omits  to  show  the  facts  constituting  the 
diligence  to  which  said  affidavit  refers;  (3) 
▼old  In  that  the  pretended  levy  of  the  writ 
of  attachment  on  September  3,  1895,  was 
not  in  accord  with  law  as  appears  from  the 
ofHeer's  return  thereon,  which  la  as  follows: 


"Received  this  order  September  3,  1895.  Sep- 
tember 3,  1895,  I  executed  same  by  going  to  toe 
place  wliere  the  property  of  the  wTthin-named 
defendant,  W.  H.  Richardson,  was  found,  and 
there  at  6  o'clock  p.  m.  of  said  day,  in  the  pres- 
ence and  hearing  of  J.  L.  Lyie  and  J.  II.  Miller, 
two  credible  persons,  declared  that  by  virtue  oi 
said  order  I  attached  said  property,  at  the  suit 
of  the  witbin-named  plaintiffs  and  with  J.  L. 
LyIe  and  J.  H.  Miller,  two  householders  of  the 
county,  who  were  by  me  first  duly  sworn,  did 
make  a  true  inventory  and  appraisement  of  all 
said  property  attached,  which  inventory  and 
appraisement  was  by  me  and  said  householders 
Binned,  and  is  hereunto  annexed  and  returned 
with  this  order.  I  left  a  copy  of  this  order  on 
the  premises.  I  cannot  find  the  within  defend- 
ant, W.  E.  Richardson,  in  m;  county.  I  de- 
livered a  copy  of  said  order  of  attachment  to 

,   in   whose   possession   it  was   found.     I 

cannot  find  the  witbin-named  defendant  in  my 
county" 

— duly  signed  by  the  proper  officer,  and  the 

appraisement  accompanying  such  return  as  a 

part  thereof  Is  as  follows: 

"We,  O.  n.  De  Ford,  sheriff  of  said  county  of 
,  J.  L.  Lyle  and  J.  H.  Miller,  two  house- 
holders of  said  county,   the  said   ,  being 

duly  sworn,  do  truly  inventory  and  appraise  the 
following  property  attached  as  the  property  of 
W.  E.  Richardson  on  an  order  of  attachment 
issued  in  a  suit  of  the  said  A.  J.  Beale  against 
the  said  W.  H.  Richardson,  now  pending  in 
said  court  for  the  said  county  of  Oklahoma: 
Lots  15  and  16  in  Oklahoma  City,  O.  T.  Ap- 
praised at  $500.00.    J.  L.  Lyle,  J.  H.  Miller" 

— which  return  does  not  sufficiently  describe 
the  property  levied  upon  nor  show,  as  re- 
quired by  section  4076,  Stats.  1893  (section 
4820,  Rev.  Laws  1910),  that  a  copy  of  the 
order  was  left  with  the  occupant,  or,  if  none, 
in  a  conspicuous  place  thereon;  and  the  of- 
ficer who  served  the  writ  testified,  as  a 
witness  for  defendant,  to  the .  effect  that, 
although  he  thought  the  attached  property 
was  occupied  by  one  of  the  said  contestants 
of  plaintiff's  original  claim  to  this  property, 
and  there  were  &ome  little  children,  but  no 
adults,  there  wben  he  served  the  writ,  be 
served  the  same  by  posting  It  (probably  in  the 
most  conspicuous  place),  uixjn  the  front  of. 
the  little  dwelling  bouse  situated  thereon; 
(4)  void  in  that  the  time  of  the  first  publi- 
cation of  summons  on  September  6,  1895, 
was  the  time  of  the  commencement  of  that 
action,  and  the  attachment  antedated  the 
same  and  was  premature;  and  (5)  void  In 
that  the  defendant  in  that  action  (the  plain- 
tiff here)  had  no  attachable  right,  title,  or 
Interest  In  or  to  said  property  wben  the  pre- 
tended writ  of  attachment  was  pretended  to 
be  levied  thereon;  that  the  said  tax  deeds 
were  void  and  conveyed  no  title  because  at 
the  time  of  the  assessments  of  these  lots  for 
taxes  the  title  to  the  same  was  in  the  United 
States  or  said  board  of  town-site  trustees  as 
its  officers  and  agents,  and  had  not  passed 
to  the  plaintiff  so  as  to  be  subject  to  taxes ; 
that  some  improvements  have  been  placed 
upon  said  property,  although  the  plaintiff 
does  not  know  who  placed  the  same  there, 
but  he  should  and  is  willing  to  reimburse 
the  proper  parties;  that  some  taxes  have  been 
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paid  on  said  Tprajfettj,  although  the  plain- 
tiff does  not  know  who  i)ald  them  nor  the 
amount  of  the  same,  but  he  should  and  la 
willing  to  reimburse  the  proper  itartles;  that 
the  defendants  hare  occupied  and  used  said 
property  during  the  ten  years  next  preceding 
the  Institution  of  this  suit,  and  the  valne  of 
such  use  and  occupancy  is  $100,000,  and  that 
the  plaintiff  is  entitled  to  the  yacation  of 
the  Beaie  judgment,  to  the  cancellation  of 
said  sheriff's  and  said  county  treasurer's 
deeds  purporting  to  convey  said  property,  to 
the  possession  of  said  property,  and  to  recov- 
er said  $100,000  as  the  value  of  defendant's 
wrongful  use  and  occupancy  of  the  same. 
The  petition  prays  for  such  yacation  for  such 
cancellation,  for  such  possession,  and  for  an 
adjudgment  of  equities  in  respect  to  the 
value  of  the  Improvements  made  and  taxes 
paid  upon  the  premises  by  the  defendants 
and  the  value  of  Its  use  and  occupancy  by 
them. 

The  plaintiff  compromised  his  action 
against  H.  P.  Hlckey  and  dismissed  the  same 
so  as  to  permit  him  to  take  Judgment  for 
said  part  of  lot  6.  The  Interstate  Mortgage 
&  Trust  Company  filed  a  disclaimer,  and  its 
cross-petition  was  dismissed.  Some  of  the 
other  defendants  apparently  sustain  no  im- 
portant relationship  to  the  controversy  in- 
volved In  this  case,  and  there  will  be  no  oc- 
casion to  mention  their  position  In  the  same. 
Mrs.  Willie  P.  Turney,  the  claimant  of  said 
part  of  lots  1  and  2,  Lottie  Swatek,  the  claim- 
ant of  said  part  of  lot  8,  Roy  S.  Dodd  and 
James  D.  Kivlehan,  the  claimants  of  said 
part  of  lot  4,  and  Julia  K.  Ooff,  the  claimant 
of  said  part  of  lot  5,  who  appear  to  be  the 
jtersons  In  possession  of  the  property  in  con- 
troversy and  the  last  of  the  successive  claim- 
ants of  title  under  said  sheriff's  deed  and 
said  tax  deeds,  and  by  virtue  of  adverse  pos- 
session, and  the  only  such  claimants  at  the 
time  of  and  since  the  commencement  of  this 
action,  answered  separately,  each  of  whose 
answers  Is  treated  as  amended  in  a  few  com- 
paratively unimportant  respects  to  conform 
to  the  agreed  or  undisputed  facts,  alleging 
the  same  substantive  facts  as  are  alleged  as 
above  stated  In  the  plaintiff's  petition  in 
respect  to  the  source  of  their  alleged  title, 
except  that  they  say  In  effect  that  the  plain- 
tiff acQulred  an  equitable,  and  thus  an  at- 
tachable and  a  taxable.  Interest  in,  or  title 
to  the  property  on  September  3,  1890,  when 
the  town-site  board  filed  Its  application  to 
enter  the  same,  or,  if  not,  on  October  1, 1890, 
when  the  same  was  conveyed  to  the  town- 
site  board  in  trust  for  him  which  ripened 
Into  a  legal  title  on  August  22,  1895,  when 
said  town-site  board's  deed  to  him  was  ejx- 
cuted,  or,  tf  not,  on  August  31,  1S95,  when  he 
had  performed  all  conditions  precedent  to 
his  right  to  an  actual  delivery  of  said  deed, 
or,  if  not,  on  September  30,  1895,  when  said 
deed  was  mailed  to  him,  or,  if  not,  on  Sep- 
tember SO,  1897,  when  the  second  and  sub- 


stitute deed  was  mailed  to  him,  or,  U  not, 
after  October  7,  1897,  when  the  second  and 
substitute  deed  was  actually  received  by 
him,  and  certainly  before  July  30, 1897,  when 
said  deed  was  by  him  filed  for  record  in  the 
office  of  the  register  of  deeds  of  Oklahoma 
county,  and  that  the  said  sheriff's  deed  and 
the  said  treasurer's  tax  deeds  and  all  the 
proceedings  resulting  therein  were  valid  and 
divested  plaintiff  of  his  title  to  the  proper- 
ty In  question,  and  further  alleging  that  at 
the  commencement  of  this  action  each,  claim- 
ing tlUe  under  said  sherlfTs  and  county 
treasurer's  deeds,  had  continuously  been  in 
the  quiet  and  peaceful  possession  and  paid 
all  the  taxes  upon  the  property  claimed  by 
him  or  her  for  14  years  11  months  and  15 
days  next  preceding  the  commencement  of 
this  action,  during  all  of  which  time  the 
plaintiff  herein,  W.  H.  Bichardsou,  has  never 
asserted  or  made  claim  of  title  to  the  same 
or  any  part  thereof,  so  that  the  latter  is 
precluded  by  the  equitable  principles  of  the 
doctrine  of  laches  and  of  estoppel  from  pros- 
ecuting the  same  in  view  of  the  facts  herein- 
after shown;  that  while  in  such  possession 
of  such  property  and  relying  upon  the  silence 
and  acquiescence  of  the  plaintiff  therein  they 
have  not  only  paid  said  taxes,  but  have  made 
improvements  upon  the  same  as  follows: 
Mrs.  WUUe  P.  Tumey  built  and  owns  a  two- 
story  brick  business  house  upon  lots  1  and 
2  of  the  value  of  $7,500 ;  Lottie  Swatek  built 
and  still  owns  one  half  of  a  three-story  brick 
building  upon  lot  3,  which  building  is  of  the 
value  of  $3,000  or  $3,500,  and  the  other  half 
of  the  said  building  is  uiwn  lot  4,  afterwards 
sold  by  her  to  Roy  S.  Dodd  and  James  D. 
Kivlehan ;  Roy  S.  Dodd  and  James  D.  Kiv- 
lehan paid  for  and  own  one-half  of  the  last 
said  building,  the  same  being  situate  upon 
lot  4;  and  Julia  K.  Goff  built  and  owns  a 
two-story  brick  building  upon  lot  5  of  the 
value  of  $4,000;  that  plalntifTs  action  is  "for 
the  recovery  of  real  property  sold  on  execu- 
tion" and  is  "brought  by  the  execution  debt- 
or," more  than  "five  years  after  the  date  of 
the  recording  of  the  deed  made  In  pursuance 
of  such  sale,"  within  the  meaning  of  the  first 
subdivision  of  section  3888,  Stats.  1693  (sec- 
tion 4055,  Rev.  Laws  1910),  and  is  brought 
more  than  two  years  after  the  recording  of 
said  tax  deeds  within  the  meaning  of  the 
third  subdivision  of  said  section,  and  that 
plaintiff  is  not  entitled  to  maintain  his  action 
because  of  these  provisions  of  the  statute. 
The  plaintiff  replied  to  the  answer  of  each 
defendant  denying  each  allegation  of  the 
same  that  Is  inconsistent  with  the  allegations 
of  his  own  petition,  and  further  alleging  that 
the  sale  upon  which  the  aforesaid  sheriff's 
deed  was  based  was  and  is  absolutely  void. 
In  that  it  appears  upon  the  face  of  the  pro- 
ceedings in  the  case  in  which  the  same  was 
had  that  the  court  did  not  have  Jurisdiction 
of  the  subject-matter  nor  of  the  person  of 
this  plaintiff  as  defendant  in  that  case. 
There  was  a  stipulation  as  to  certain  facts 
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wblcb  corrected  some  error  of  minor  Impor- 
tance In  the  pleadings  as  they  originally 
stood,  and,  In  effect,  eliminated  plalntUTs 
denial  of  the  snbstantlTe  facta  alleged  In  de- 
fendants' answers,  bnt  which  need  not  be 
incorporated  In  tlUs  opinion,  for  the  reason 
that  we  have  stated  the  pleadings  as  if 
amended  to  accord  with  this  stipulation, 
and,  as  so  amended,  the  pleadings  of  the 
parties  show  a  perfect  agreement  In  respect 
to  the  substantive  facts  in  this  case. 

The  Judgment  in  the  case  of  A.  J.  Beale 
against  the  plaintiff  in  the  instant  case, 
among  other  things,  recited: 

"And  the  court  finds  that  due  and  legal  serv- 
ice by  publication  has  been  had  upon  the  defend- 
ant in  this  action.    •    •    • 

"And  the  court  further  finds  that  the  attach- 
ment isued  in  and  of  this  action  was  justly  ob- 
tained, and  that  the  same  is  a  subsisting  lien 
upon  the  property  levied  upon  thereunder,  to 
wit,  lots  IS  and  16  in  block  24  in  Oklahoma 
City,  county  and  territory  of  Oklahoma." 

The  deputy  sheriff  who  served  the  writ  of 
attachment  In  qnestlon  testified  at  the  trial 
as  follows: 

'"Q.  I  will  ask  you  to  state,  Mr.  De  Ford,  if 
yon  recall  in  what  way  or  how  you  left  a  copy 
of  this  order  of  attachment  on  the  premises, 
as  stated  in  your  return?  A.  Well,  my  recol- 
lection is  that  I  put  a  copy  on  the  buildinK.  Q. 
There  was  a  building  on  the  lota,  was  there? 
A.  Yes,  sir.  Q.  I  will  ask  you  to  state  if  there 
was  anybody  in  that  building?  A.  Yea,  sir.  Q. 
At  the  time  that  yon  posted  that  copy  there? 
A.  My  recollection  is  that  there  was  some  chU- 
dren  there.  Q.  Some  little  children?  A.  Some 
little  children,  but  no  grown  person.  Q.  No 
adult.  What  building  was  it  that  yon  posted 
the  notice  on,  residence  or  business  building,  or 
what?  A.  It  was  a  residence.  Q.  Who,  if  you 
recall,  was  then  occupying  that  as  a  residence? 
A.  Of  course,  I  ain't  sure,  but  I  believe  it  was 
Sutler ;  I  ain't  sure ;  it  has  been  a  long  time 
ago,  and  I  never  heard  of  the  case  until  to-day, 
but  it  seems  to  me  that  that  is  who  was  living 
there ;  I  could  not  be  positive ;  there  was  some 
one  living  there,  bnt  I  don't  know  who  it  was 
for  sure." 

On  cross-examination  he  was  asked: 
"Q.  How  large  was  the  house?  A.  Something 
like  14x18  or  16,  sotnething  like  that,  a  small 
house.  Q.  Now,  you  say  you  tacked  it  up  on 
the  front  door?  A.  I  couldn't  say  for  sure, 
that  is  what  I  generally  done;  if  I  didn't  get 
them  in  person,  I  generally  tacked  the  notice 
up  on  the  building.  Q.  Which  part  of  the  build- 
ing did  you  tack  this  notice  on?  A.  I  would 
probably  put  it  in  the  most  conspicuous  place. 
Q.  And  where  was  that?  A.  That  was  prob- 
ably on  the  south  end  of  the  building.  Q.  Which 
way  did  the  building  front?    A.  EVonts  south." 

Plaintiff,  while  npon  the  stand  as  a  wit- 
ness In  bis  own  behalf,  admitted  in  effect 
upon  cross-examination  that  be  removed 
from  Oklahoma  City  to  Kentucky  in  1893, 
and  has  since  resided  in  that  state;  that 
after  recdvlng  the  information  contained  in 
the  foregoing  letter  to  him  he  was  not  In 
Oklahoma  City  until  the  trial  of  this  case, 
and  it  appears  isferentially  that  be  was  not 
In  Oklahoma  after  he  moved  away  in  1883 
until  be  came  bade  to  the  trial  of  this  case ; 
that  be  had  never  collected  any  rents  nor 
paid  any  taxes  on  the  property  in  question 
nor  tendered  rdmborsement  to  the  detoid- 


ants  or  thdr  grantors  on  aoeonnt  of  taxes 
paid  by  them,  and  that  prior  to  the  com- 
mencement of  this  case  he  had  never  com- 
municated to  anybody  in  Oklahoma  City  oo- 
cupytDg  or  claiming  title  to  these  lots  or  any 
part  of  them  the  information  that  he  owned 
or  claimed  them;  that  in  September,  1896^ 
the  aforesaid  town-site  board  notified  him 
that  it  had  been  served  with  garnishmrat 
summons  in  a  suit  against  him  by  the  said 
A.  J.  Beale;  that  he  learned  in  1897  from 
A.  J.  Beale  that  the  latter  had  adversely 
claimed  and  had  sold  the  property  in  ques- 
tion to  John  Summerfleld,  and  that  the  same 
was  in  the  adverse  possession  of  said  John 
Summerfleld. 

The  Improvements  in  question  appear  to 
have  been  made  on  the  lots  after  plalntlfl 
knew  they  were  adversely  claimed,  for  on 
January  21,  1903,  one  6.  W.  Stevenson  wrote 
him  and  he  received  a  letter  reading  as  fol- 
lows: 

"Your  letter  to  register  of  deeds  banded  me. 
Replying,  will  say  that  the  three  comer  lots  you 
mention  are  replatted  together  and  worth  now 
about  $13,000  to  $15,000.  Just  on  the  N.  W. 
corner  stands  the  county  courthouse,  leased  for 
four  years.  Property  has  advanced  very  much 
in  the  last  four  years;  the  streets  around  the 
comer  are  paved  with  asphalt  No  improve- 
ments on  the  lots  you  inquire  of,  and  price  I 
mention  is  the  price  for  naked  lots.  Any  infor- 
mation I  can  give  you  will  be  kindly  furnished." 

Neither  A.  J.  Beale,  the  Judgment  creditor, 
nor  any  personal  representative  of  bis,  was 
made  a  party  to  this  case;  and  it  appears 
from  the  appeal  record  in  the  instant  case 
that  there  are  intermediate  transferees  un- 
der the  sheriff's  deed  who  may  be  liable  up- 
on their  warranties,  if  the  present  occupying 
and  defending  claimants  are  ejected,  who 
were  not  made  parties. 

The  case  was  tried  to  the  court  without  a 
Jury.  Judgment  was  given  for  the  defend- 
ants Mrs.  Willie  P.  Tumey  as  to  said  part 
of  lots  1  and  2,  Lottie  Swatek  as  to  said 
part  of  lot  3,  Boy  S.  Dodd  and  James  D. 
Klvleban  as  to  said  part  of  lot  4,  and  Julia 
K.  Goff  as  to  said  part  of  lot  5;  and  the 
plaintiff  brings  the  case  to  this  court  for  a 
review  of  alleged  errors  therein. 

It  will  be  seen  from  the  foregoing  that,  as 
the  plaintiff  originally  owned  and  has  never 
voluntarily  parted  with  his  title  to  the  prop- 
erty in  question,  bis  right  to  prevail  in  this 
case  is  unquestionable  unless  defeated  by 
the  purported  Judicial  sale  of  the  property, 
by  the  purported  tax  sale  of  the  same,  by 
the  running  of  the  five-year  period  of  limi- 
tation provided  by  the  first  subdivision  of 
section  3888,  Stats.  1893  (section  4655,  Rev. 
I41W8  1910),  or  the  two-year  period  of  limita- 
tion prescribed  by  the  third  subdivision  0l 
the  same  section,  or  by  the  equitable  estop- 
pel of  the  plaintiff  to  maintain  this  action, 
or  by  his  laches;  and  the  plaintiff  contends 
that  each  and  all  of  these  defensive  positions 
are  untenable. 

[1-3]  The  plaintiff  contends  that  his  at- 
tack upon  the  Beale  Judgment  is  direct,  and 
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the  defendant  contends  tbat  It  Is  collateral; 
but  it  seems  obvious  that  his  attack  Is  di- 
rect only  in  so  far  as  It  demands  equitable 
relief  from  Judicial  proceedings  alleged  to 
be  void  upon  the  face  of  the  mandatory  rec- 
ord, that  is,  the  record  proper,  of  the  court 
In  whldi  they  were  bad,  so  the  only  ques- 
tion raised  by  his  direct  attack  is  identical 
with  the  question  raised  by  any  collateral 
tttack  which  may  be  thought  to  be  involved. 

When  the  pleadings  make  what  can  be 
and  is  regarded  as  an  issue  presenting  the 
question  as  to  whether  a  judgment  or  decree 
should  be  annulled,  vacated,  corrected,  modi- 
fled,  declared  void,  or  the  effect  of  the  same 
avoided  (as,  for  Instance,  under  sections 
5235-6278,  Rev.  Laws  1910,  and  subsequent 
statutes  relating  to  the  same  subject,  or,  in 
an  independent  proceeding,  under  the  prin- 
dples  of  equity),  the  mere  fact  that  the  at- 
tacking party's  pleadings  present  an  issue  in- 
volving the  question  as  to  whether  he  is  en- 
titled to  additional  relief  predicated  upon 
an  annulment,  vacation,  correction,  modifica- 
tion, etc.,  of  the  Judgment  or  decree  attacked, 
or  independently  of  the  same,  does  not  pre- 
vent the  attack  from  being  direct  Nor  does 
tt  matter  whether  the  attack  is  by  appeal, 
writ  of  error,  prohibition,  injunction,  manda- 
mus, bill  of  review,  certiorari,  audita  querela, 
etc.,  under  the  aforesaid  statutes,  or,  as  the 
case  may  be,  in  an  independent  proceeding 
upon  the  principles  of  equity,  if  such  addi- 
tional relief  is  demanded,  and  is  of  a  char- 
acter demandable  in  the  same  proceeding. 

Much  confusion  has  resulted  from  the  er- 
roneous assumption  that,  if  an  attack  upon 
a  Judgment  is  direct,  any  error  therein  may 
be  reviewed  and  corrected,  while  the  truth 
is  that,  although  the  attack  may  be  direct, 
only  such  errors  in  the  Judgment  attacked 
can  be  reviewed  and  corrected  as  the  law 
authorizes  in  the  particular  attack  that  is 
actually  made,  that  is,  in  view  of  the  man- 
ner and  time  of  the  attack,  the  grounds  there- 
for alleged,  and  the  parties  plaintiff  and  de- 
fendant in  such  attack,  as  well  as  the  point 
of  the  attack  specifled  by  the  attaddng  party 
and  the  relief  demanded.  For  example,  not 
all  Judgments  that  are  vulnerable  to  attack 
by  appeal  are  vulnerable  to  attack  by  a  pe- 
tition in  the  court  rendering  them  under  sec- 
tions 4464  and  4466  et  seq..  Stats.  1893  (sec- 
tions 5267  and  5269  et  seq.,  Rev.  Laws  1910), 
or  section  4465  et  seq..  Stats.  1893  (section 
5268  et  seq.,  Rev.  Laws  1910),  and  not  all 
Judgments  that  are  vulnerable  to  attack  in 
any  manner  above  indicated  are  vulnerable 
to  attack  by  a  suit  in  equity  to  annul,  etc., 
although  a  direct  attack  may  be  made  upon 
the  Judgment  in  either  of  these '  different 
ways. 

A  Judicial  proceeding  is  vulnerable  to  a 
direct  attack  when  the  attack  is  predicated 
upon  sufficient  grounds  and  directed  against 
the  proper  parties  in  a  manner  and  at  a  time 
provided  by  law  for  the  purpose  of  annulling, 


vacating,  correcting,  modifying,  declaring 
void,  or  avoiding  the  effect  of  such  Judicial 
proceeding,  whether  the  same  is  void  or 
merely  voidable;  but  the  same  is  vulnerable 
to  collateral  attack,  that  is,  to  an  objection 
incidentally  made  in  the  course  of  a  proceed- 
ing which  presents  an  issue  collateral  to  the 
issue  made  by  the  pleading,  only  when  it  ap- 
pears from  the  mandatory  record  of  the  court 
in  which  it  was  rendered  and  without  evl- 
dence  aliunde  that  the  same  is  void.  Brown 
V.  Trent.  36  Okl.  239,  128  Pac.  895;  Hatha- 
way V.  Hoffman,  153  Pac.  184 ;  Roth  v.  Dnion 
National  Bank  of  Bartlesville,  160  Pac.  505. 
Also  see  2  Hughes  on  Procedure,  402;  3 
Jones,  Commentaries  on  EMdence,  SS  609-612, 
especially  section  611. 

As  the  only  question  involved  is  the  plain- 
tUTs  attack  on  the  Judicial  proceedings  upon 
which  the  sheriff's  deed  is  dependent  for  its 
validity  is  as  to  whether  the  same  is  void 
upon  the  face  of  the  mandatory  record  of 
the  court  in  which  it  was  rendered  and  the 
undisputed  facts  hereinbefore  stated,  it  seems 
well  to  call  attention  at  this  time  to  the  fact 
that  in  Roth  v.  Union  National  Bank  of 
Bartlesville,  160  Pac.  605,  this  coqrt  quoted 
with  approval  from  the  Supreme  Court  of 
the  United  States  in  the  case  of  the  Lessee 
of  Grignon  v.  Astor,  2  How.  319,  11  L.  Ed. 
2S3,  as  follows: 

"But,  thougb  the  order  of  the  court  sets  forth 
no  facts  on  which  it  was  founded,  the  license  to 
the  administrator  is  full  and  explicit,  showing' 
what  was  considered  and  adjudicated  on  the  pe- 
tition and  evidence,  and  that  every  requUitioa 
of  the  law  bad  been  complied  with  before  the 
order  was  made,  by  proof  of  the  existence  of  all 
the  facts  on  which  the  power  to  make  it  de- 
pended.   •    •    • 

"  'Nor  is  it  necessary  that  a  full  or  perfect  ac- 
count should  appear  in  the  records  of  the  con- 
tents of  papers  on  file,  or  the  judgment  of  the 
court  on  matters  preliminary  to  a  tiual  order ; 
it  is  enough  that  there  be  something  of  record 
which  shows  the  subject-matter  before  the  court, 
and  their  action  upon  it;  that  their  judicial 
power  arose  and  was  exercised  by  a  definitive 
order,  sentence,  or  decree."  " 

And  in  the  Roth  Case  this  court  also  quot- 
ed with  approval  from  the  case  of  United 
States  to  Use  of  Hine  et  aL  v.  Morse  et  aL, 
218  U.  S.  493,  31  Sup.  Ct.  87,  64  L.  Ed.  1123. 
21  Ann.  Gas.  782,  as  follows: 

"If  the  court  was  one  of  general,  and  not  spe- 
cial, jurisdiction,  if  under  its  inherent  power, 
supplemented  by  statutory  enlargement,  it  had 
jurisdiction  under  any  circumstances  to  sell  the 
real  estate  of  minors  for  reinvestment,  it  had 
jurisdiction  to  examine  and  determine  whether 
the  particular  application  was  within  or  beyond 
its  authority." 

The  principle  underlying  the  Roth  Case 
and  the  cases  from  which  the  foregoing  quo- 
tations were  originally  taken  is  applicable  in 
the  instant  case;  and,  keeping  in  mind  that 
principle  in  the  instant  case,  it  is  obvious  tliat 
the  Judgment  in  the  Beale  case,  purporting 
to  foreclose  an  attachment  lien  upon  ths 
property  in  question,  with  directions  for  the 
sale  of  the  same,  followed  by  an  order  con- 
firming such  sale  and  directing  the  sherifTa 
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deed  In  question,  which  Is  la  dne  fonn,  raises 
a  presumption  of  all  the  essential  Jurisdic- 
tional facts,  which  presumption  Is  here  at- 
tacked only  by  setting  against  it  what  Is  af- 
firmatively shown  by  the  mandatory  record 
In  the  Beale  case  and  the  other  undisputed 
facts  shown  without  objection  in  this  case. 

[4-6]  The  foregoing  brings  us  to  the  In- 
quiry as  to  whether  the  mandatory  record  In 
the  case  of  A.  J.  Beale  against  the  present 
plalntur,  together  with  the  agreed  facts,  or 
the  imdlsputed  facts  to  which  there  Is  no 
objection,  aside  from  such  record,  shows  af- 
firmatively that  the  Judgment  therein  is  void. 

As  to  the  contention  that  Beale's  afildavit 
for  the  service  of  summons  by  publication 
omitted  to  show  and  thus  negatives  the  fact 
that  his  case  was  one  of  those  In  which  such 
service  was  authorized  by  section  3950,  Stat. 
1893  (secUon  4722,  Rev.  Laws  1910),  there 
appears  to  be  no  sort  of  basis  for  the  same, 
as  this  statute  expressly  and  explicitly  names 
"actions  brought  against  a  nonresident  of 
the  state,  •  •  •  having  in  this  state  prop- 
erty •  •  •  sought  to  be  taken  by  any  of 
the  provisional  remedies,  or  to  be  appropri- 
ated In  any  way,"  as  a  distinct  and  independ- 
ent class  of  cases  In  which  such  service  Is 
authorized  (Richardson  v.  Howard,  151  Pac. 
887),  and  the  affidavit  in  question  shows  in 
the  language  of  the  statute  Itself  that  Beale's 
case  was  one  of  that  class;  and  our  atten- 
tion has  been  called  to  no  case  so  much  as 
tending  to  support  such  a  contention. 

It  is  claimed  by  the  plaintiff  that  the  Ju- 
dicial sale  is  void  because  the  affidavit  for 
publication  of  service  of  summons  upon  the 
present  plalntlfC  in  the  Beale  case  does  not 
show  and  thus  negatives  the  fact  that  an 
affidavit  was  made  showing  that  he  was  out 
of  the  Jurisdiction  of  the  court,  so  that  per- 
sonal service  of  summons  could  not  be  had 
upon  him  within  the  same;  but,  assuming 
without  deciding  that,  in  the  state  of  the 
record  before  us,  it  should  not  be  presumed 
that,  tf  such  affidavit  was  insufficient,  anoth- 
er and  sufficient  affidavit  was  duly  made  and 
filed  (as  to  which  see  Rogers  v.  Miller,  13 
Wash.  82,  42  Pac.  625,  52  Am.- St.  Rep.  20; 
Bradley  v.  Drone,  187  111.  175,  68  N.  B.  304, 
79  Am.  St.  Rep.  214;  Lyle  v.  Horstman 
(Tex.  Cav.  App.]  25  S.  W.  802),  It  appears 
that  the  affidavit  In  question  must  here  be 
regarded  as  sufficient.  This  affidavit  reads 
as  follows: 

"A.  J.  Beale,  being  duly  sworn,  says  that  he 
is  the  plaintiff  In  the  above-entitled  action ; 
that  be  is  with  due  diligence  unable  to  make 
personal  service  of  summons  upon  the  defend- 
ant ;  that  the  defendant  is  a  nonresident  of 
this  territory,  having  in  this  territory  property 
and  debts  owing  him,  sought  in  the  above  action 
to  be  taken  by  attachment." 

It  would  luidoubtedly  have  been  better  if 
the  affiant  had,  to  avoid  all  ambiguity,  stat- 
ed In  addition  to  the  foregoing  statement  that 
be  did  not  know  and  had  no  reason  to  be- 
lieve that  the  present  plaintiff  was  within 
tlie  territory  of  Oklahoma,  but  this  is  infer- 


able,  and  must  here  be  Inferred  from  Us  af« 
fldavit  He  could  not  properly  have  made 
affidavit  that  the  present  plaintiff,  who  was 
then  a  nonresident  defendant,  was  not  with- 
in the  territory  of  Oklahoma  unless  he  had 
known  his  actual  whereabouts  outside  of 
Oklahoma  so  recently  that  he  could  not  have 
come  to  the  territory  In  the  meantime;  and 
it  would  be  unreasonable  to  require  such  affi- 
ant to  ascertain  the  precise  whereabouts  of 
such  nonresident  defendant  before  making 
affidavit  and  proceeding  to  make  service  of 
summons  by  publication;  in  many  Instances 
it  would  be  exceedingly  difficult  or  Impossi- 
ble as  well  as  very  expensive  to  locate  such 
nonresident  party. 

It  would  also  be  unreasonable  to  require 
any  active  effort  or  diligence  to  make  person- 
al service  of  the  summons  within  the  Juris- 
diction of  the  court  upon  a  nonresident  where 
the  affiant  has  no  knowledge  nor  reason  to 
think  that  such  nonresident  is  within  such 
Jurisdiction,  as.  If  this  was  necessary,  any- 
thing less  than  the  Issuance  of  a  summons  or 
the  addressing  of  an  Inquiry  to  each  county 
In  the  state  in  which  be  might  be  found  would 
make  such  effort  absurdly  Incomplete.  The 
following  cases,  which  Include  the  latest  ex- 
pressions of  this  court  upon  the  question, 
show  that  the  affidavit  under  consideration  is 
here  sufficient;  Reister  v.  Land,  14  OU.  34, 
76  Paa  156;  Ballew  v.  Toung,  24  Okl.  182, 
103  Pac.  623,  23  L.  R.  A.  (N.  S.)  1084;  Rich- 
ardson V.  Howard,  151  Pac.  887;  Harrls-Up- 
sltz  Co.  V.  Oldham,  155  Pac.  865. 

[7, 1]  It  is  'also  claimed  by  the  plalntltC, 
without  the  support  of  sufficient  reason  or 
authority,  that  it  appears  from  the  Imperfect 
description  of  the  proi>erty  In  the  return  on 
the  writ  of  attachment  that  the  writ  was 
not  levied  as  required  by  law,  and  that  the 
attachment  and  the  Judicial  sale  based  there- 
on is  therefore  void.  As  to  this  It  is  to  be 
kept  in  mind  that  the  levy  of  an  attachment 
upon  land  is  merely  for  the  purpose  of  creat- 
ing a  Hen  on  it  so  as  to  give  the  court  issu- 
ing the  order  Jurisdiction  to  the  end  that  It 
may  be  thereafter  applied  by  the  court's  or- 
der to  the  payment  of  the  plalntUTs  Judg- 
ment if  he  obtains  one,  and  that  the  court 
thus  having  control  of  the  property  may  in 
its  order  of  sale  enlarge  the  description  so 
as  to  accurately  Identify  the  land.  White-  v. 
O'Baunon,  86  Ky.  93,  6  S.  W.  346;  Price  v. 
Taylor,  110  Ky.  589,  62  S.  W.  270.  22  Ky.  Law 
R^.  1945  (see  111  Ky.  976)-;  Veazle  v.  Parker, 
23  Me.  170;  Lombard  v.  Pike,  33  Me.  141;  Perry 
V.  Grief  en,  90  Me.  420,  69  Atl.  601;  Grler  v. 
Rhyne,  67  N.  C.  338;  Lisa  v.  LlndeU,  21  Mo. 
127,  64  Am.  Dec.  222;  Whitaker  v.  Sumner, 
9  Pick.  (Mass.)  308;  Inman  v.  Kutz,  10  Watts. 
(Pa.)  90;  Webb  v.  Bumpass,  9  Port  (Ala.) 
201,  33  Am.  Dec.  810;  Moore  t.  Kidder,  66 
N.  H.  488. 

[1-11]  It  is  also  contended  by  the  plain- 
tiff that  the  officer's  return  of  the  attachment 
does  not  show,  as  required  by  section  4076, 
Stats.  1893  (section  4820,  &ey.  Laws  1910)> 
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biit  negatives  the  requirement  that  a  copy  of 
the  order  of  attachment  was  left  with  the 
occupant  of  the  premises,  or,  If  there  was  no 
occupant,  In  a  consplcnous  place  thereon,  and 
that  the  }ndlclal  sale  under  which  the  de- 
fendants claim  title  Is  void  for  that  reason, 
rails  return,  as  already  shown  by  pur  quo- 
tation of  tiie  same,  recites,  among  other 
things: 

"I  left  a  copy  of  this  order  on  the  premises. 
I  cannot  find  tne  within  defendant,  W.  H.  Rich- 
ardson, in  my  county.     I  delivered  said  order 

attached  to  ,  in  whose  poBiession  It  was 

found." 

This  return  is  obviously  incomplete  and  de- 
fective; but,  as  the  law  presumes  that  offi- 
cers do  their  duty  (Leedy  v.  Brown,  27  OkL 
488,  113  Pac.  117;  Eldrldge  v.  Compton,  30 
Okl.  170,  119  Pac.  1120,  Ann.  Gas.  1913B, 
1055;  Okl.  Fire  Ins.  Ca  v.  Wagester,  38 
Okl.  291,  132  Pac.  1071;  Board  of  Com.  v. 
Field,  ie2  Pac.  733;  Sou.  Surety  Co.  v. 
Waits,  45  Okl.  513,  146  Pac.  431;  S.  W.  Sure- 
ty Co.  v.  Davis,  156  Pac.  213;  Lusk  ▼.  Porter, 
150  Pac.  224),  and  that  a  court  of  such  juris- 
diction rendering  Judgment  properly  found 
the  existence  of  the  essential  Jurisdictional 
facts  (Hathaway  v.  Hoffman,  supra,  and 
Roth  V.  Union  National  Bank,  supra),  It  must 
be  presumed  in  the  Instant  case  that  the  offi- 
cer left  a  copy  of  the  order  of  attachment 
with  the  occupant,  or,  tt  the  premises  were 
not  occupied,  posted  the  same  in  a  conspicu- 
ous place  thereon  as  required  by  the  statute. 
There  is  nothing  in  the  return  which  could 
be  construed  to  negative  a  performance  of 
duty  in  this  regard.  The  officer's  testimony, 
if  allowable  to  impeach  the  effect  of  the 
mandatory  record  upon  the  ground  that  it 
was  adduced  by  the  defendants  themselves, 
teada  to  throw  some,  but  very  little,  addi- 
tional doubt  upon  the  question  as  to  whether 
he  fully  performed  his  duty  In  this  regard; 
but.  In  view  of  the  presumptions  that  must 
be  Indulged  In  favor  of  these  judicial  pro- 
ceedings. It  hardly  seems  susceptible  of  the 
construction  that  he  did  not  do  so.  He  tes- 
tified more  than  16  years  after  the  service  of 
the  writ  of  attachment  that  he  thoiight  the 
premises  were  occupied  by  a  party  who  it 
appears  was  contesting  the  rights  of  the 
present  plaintiff  to  the  property.  He  said 
there  were  some  little  children  there  when 
he  served  the  writ  He  said  it  was  his  rec- 
ollection that  he  put  a  copy  of  the  order  on 
the  fr<nit  of  the  building,  and  that  he  proba- 
bly put  It  In  the  most  conspicuous  place;  and, 
if  it  required  more  than  this  posting  to  leave 
a  copy  with  the  occupant,  it  seems  that  it 
should  here  be  presumed  that  be  did  more, 
although  his  testimony  Indicates  that,  after 
BO  many  intervening  years,  he  had  no  recol- 
lection of  doing  more.  This  oral  testimony 
ia  not  sufficient  to  impeach  its  validity. 

It  is  contended  by  the  plaintiff  that,  al- 
though Beale's  petition  and  affidavit  for  serv- 
ice of  summons  by  publication  was  filed  on 
September  8, 188S,  and  before  the  attachment 


of  that  date,  the  time  of  the  first  publication 
of  summons  on  September  6,  1885,  was  the 
time  of  the  commencement  of  this  action 
within  the  meaning  of  the  provisions  of  sec- 
tion 4068,  Stats.  1893  (secUon  4812,  Ber. 
Laws  1910),  that  "the  plaintiff  in  a  dvll  ac- 
tion for  the  recovery  of  money  may,  at  or 
after  the  commencement  thereof,  hare  an  at- 
tachment against  the  property  of  Qie  defend- 
ant," eta,  and  that  the  attachment  was  there- 
fore premature,  and  thus  affirmatively  ap- 
pears to  have  been  and  to  be  void  In  view  of 
the  provisions  of  section  3892,  Stats.  1893 
(section  4659,  Rev.  Laws  1910),  which  reads 
as  follows : 

"An  action  shall  be  deemed  commenced  with- 
in the  meanina  of  this  article:  *  *  '  *  Where 
service  by  publication  is  proper,  the  action  shall 
be  deemed  commenced  at  the  dati  of  die  first 
pablication.  An  attempt  to  commence  an  ac- 
tion shall  be  deemed  equivalent  to  the  com- 
mencement thereof,  within  the  meaning  of  thia 
article,  when  the  party  faithfully,  properly  and 
diligently  endeavors  to  procure  a  service-  but 
such  attempt  must  be  followed  by  the  first  pub- 
lication or  service  of  the  summons  within  sixty 
days." 

As  will  be  seen,  this  section  4658  relates 
expressly  to  the  article  on  limitation  of  ac- 
tions, and  not  to  the  article  on  attachments ; 
but,  assuming  that  the  rule  it  announces 
should  be  followed  in  determining  when  an 
action  is  commenced  to  autliorize  an  attach- 
ment under  section  4812,  supra,  for  the  sake 
of  uniformity,  we  think  it  clear  that  it  must 
be  presumed  in  this  case  that  Beale  faith- 
fully, properly,  and  diligently  endeavored  to 
procure  service  so  that,  if  his  commencement 
of  his  action  on  September  8,  1895,  had 
amounted  to  no  more  than  an  attempt,  it 
must  here  be  deemed  to  have  been  commenc- 
ed at  that  time  under  this  rule ;  and  In  Ray- 
mond T.  Nix,  Halsell  &  Co.,  5  Okl.  656,  49 
Pac.  1110,  it  is  held  In  the  second  paragraph 
of  the  syllabus: 

"An  action  is  commenced  when  plaintiff  files 
his  petition  and  •  •  •  an  affidavit  for  pub- 
lication, which  is  thereafter  made  good  by  pur- 
Buine  the  requirements  of  the  statute,  •  *  • 
withm  60  days." 

It  does  not  appear  from  the  mandatory 
record  under  consideration,  as  contended  by 
plaintiff,  nor  otherwise,  that  he  was  without 
an  attachable  Interest,  but,  to  the  contrar7, 
it  appears  from  the  mutually  alleged  and 
agreed  facts  in  the  Instant  case,  without  the 
aid  of  any  presumption,  that  the  plaintiff 
had  an  attachable  interest  in  this  property^ 
at  the  time  of  the  levy  of  the  Beale  attach- 
ment thereon  on  September  S,  1895,  as  on 
August  22,  1895,  his  right  to  this  property 
had  been  finally  adjudicated  and  determined, 
and  a  deed  to  him  was  duly  executed  and 
acknowledged  by  the  town-site  board  of  trus- 
tees and  ready  for  delivery  to  him  upon  his 
payment  of  the  requisite  fees,  and  on  Au- 
gust 31,  1895,  he  paid  these  fees,  so  that 
nothing  whatever  remained  to  be  done  on 
his  part  to  entitle  him  to  a  delivery  of  that 
deed,  although  the  aame  was  not  mailed  to 
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him  mitn  September  80,  1895,  wblCb  Ias^ 
mentioned  date  was  27  days  after  the  aelznre 
of  the  property  niwn  the  Beale  attachment. 
Aa  to  whether  the  present  plataitlft  aoqnlred 
an  equitable  right  to,  and  therefore  an  at- 
tachable Interest  In,  this  property  as  early 
as  October  1,  1890,  when  the  President  of 
the  United  States  conveyed  the  legal  title 
to  the  board  of  town-site  trustees  in  trust  for 
blm,  and  sub  modo  in  trust  for  the  United 
States,  Is  a  debatable  question;  but,  as  ac- 
tual delivery  of  such  deeds  la  not  necessary 
to  the  passing  of  title,  there  appears  to  be 
no  ground  whatever  for  a  denial  of  the  prop- 
osition that  he  acquired  both  the  legal  and 
equitable  title  to  this  property  at  least  as 
early  as  August  81,  1895,  which  was  three 
days  before  the  property  was  attached  In 
the  Beale  caae.  United  States  v.  Schurs,  102 
U.  S.  878,  28  L.  Ed.  167;  Hussey  v.  Smith, 
09  U.  e.  20,  25  L.  Sd.  814 ;  StrlngfeUow  T. 
Cain,  90  U.  S.  610,  25  L.  Sd.  421;  Bock- 
flnger  y.  Foster,  190  U.  8.  116,  28  Sup.  OL 
836,  47  L.  Bd.  976;  Flanagan  v.  Forsythe, 
6  OU.  226^  50  Paa  162;  Dlst  No.  160  v. 
Alcott,  81  OU.  122,  120  Pac.  662;  Walter 
Kealty  Co.  t.  Jones,  86  OU.  272,  129  Pac 
840;  Brown  t.  Parker,  2  OU.  268,  80  Pac. 
B6T;  Ohlsolm  T.  W^iae,  2  OU.  611.  80  Fae.1 


467;  Twine  t.  Carey,  2  OkL  249,  87  Pac. 
1096;  Blodc  t.  Morrison,  112  Mo.  848,  20 
S.  W.  840 ;  Jadcson  v.  Williams,  10  Ohio,  70 ; 
Wlnfleld  Townslte  Ca  ▼.  Marls,  11  Kan.  128; 
Sherry  t.  Sampson,  11  Kan.  611;  Bathbone 
▼.  Sterling,  25  Kan.  444;  Goldberg  v.  Sldd, 
5  8.  D.  169,  58  N.  W.  574.  Also  see  Topeka 
Commercial  Security  Co.  ▼.  McPherson,  7 
OkL  832,  54  Pac.  489,  receding  from  the 
view  expressed  In  the  prior  opinion  In  the 
same  case,  52  Pac.  895. 

We  think  It  clear  that  the  Judicial-  pro- 
ceedings upon  which  the  sherUF's  deed  de- 
pends for  Its  validity  In  the  Beale  case  la 
not  void  upon  the  face  of  the  mandatory 
record  therein  nor  because  of  any  fact  dis- 
closed by  the  appeal  record  In  the  Instant 
case;  and  tbla  conclusion  makes  It  unnec- 
essary f or  ua  to  determine  whether,  if  such 
proc^dlngs  were  void,  the  plaintiff  would 
be  precluded  from  prevailing  In  the  Instant 
case  by  reason  of  either  or  all  of  the  other 
proportions  urged  by  the  defendants  against 
his  right  to  do  BO. 

AfBrmed.  All  the  Justices  ooncnrtlng,  bnt 
SHABP,  a  J.,  and  KAMB  and  TUBNBB, 
J  J.,  limit  their  ooncorrenoe  to  the  cooduaioa 
reached. 
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In  re  GRANTS  PASS  IRB.  DIST. 

Appeal  of  WOODWARD. 

(Supreme  Court  of  Oregon.    March  6,  1918.) 

Department  1.  Appeal  from  Circuit  Court, 
Josephine  County ;  F.  M.  Calkins,  Judge. 

In  the  matter  of  the  Grants  Pass  Irriga- 
tlon  District.  Procedure  to  secure  the  ap- 
proval by  the  court  of  the  organization  and 
issue  of  bonds.  C.  H.  Woodward,  a  land- 
holder, demurred  to  the  petition.  From  a 
decree  approving  the  organization  of  the  dis- 
trict, and  the  bond  issue,  the  demurrant  ai>- 
peals.    Affirmed. 

Edward  S.  Van  Dyke,  of  Grants  Pass,  for 
appellant  H.  D.  Norton,  of  Grants  Pass,  for 
respondent. 


PER  CURIAM.  Acting  under  the  provi- 
sions of  chapter  7  of  title  41,  L.  O.  L.,  and 
acts  of  the  legislative  assembly  amendatory 
thereof,  the  requisite  number  of  freeholders 
petitioned  the  county  court  of  Josephine 
county  to  call  an  election  to  determine  wheth- 
er there  should  be  established  an  Irrigation 
district  covering  land  mostly  in  that  county, 
but  to  a  much  less  extent  in  the  adjoining 
county  of  Jackson.  Such  proceedings  were 
taken  that  an  election  was  held,  in  conse- 
quence of  which  the  county  court,  on  Janu- 
ary 29,  1917,  entered  of  record  its  order  of 
that  date  declaring  the  result  of  the  election 
to  be  in  favor  of  the  establishment  of  the  dis- 
trict under  the  name  Grants  Pass  Irrigation 
District,  and  choosing  certain  named  individ- 
uals directors  and  treasurer  respectively. 
The  order  aUo  proclaimed  that  the  district 
is  duly  formed  and  in  operation. 

On  September  4,  1917,  in  pursuance  of  a 
resolution  unanimously  adopted  by  it  on  tliat 
date,  all  the  directors  being  present,  the 
board  of  directors  ordered  an  election  to  be 
held  on  October  4,  1917,  in  the  district,  to 
determine  whether  its  tx>nds  should  be  Issued 
and  sold,  in  the  sum  of  1290,000,  par  value, 
or  80  much  thereof  as  may  be  necessary  to 
install  suitable  irrigation  works.  The  elec- 
tion was  held  on  the  day  designated.  The 
board  canvassed  the  returns  and  declared  the 
result  to  be  in  favor  of  the  issuance  and  sale 
of  bonds  as  the  question  was  submitted  to 
the  electors. 

On  October  17,  1917,  the  directors  institut- 
ed this  proceeding  to  procure  for  the  organi- 
zation of  the  district  and  the  issue  of  bonds 
the  approval  of  the  court  Such  a  step  is 
authorized  by  section  41  of  chapter  357  of 
the  Laws  of  1917.  That  enactment,  in  com- 
mon with  All  precedins  statutes  on  that  sub- 
ject, lays  down  this  rule  of  construction  for 
the  guidance  of  the  Indlciarr: 

"The  court  hearing  any  of  the  contests  pro- 
vided for  by  this  act,  or  any  inquiry  into  the 


legality  or  correctness  of  an^  of  the  proceedings 
herein  provided  for,  must  disregard  an^  error, 
irregularity,  informality  or  omission  which  does 
not  injariously  affect  the  substantial  rights  (rf 
the  parties  to  said  proceeding." 

A  general  demurrer  to  the  petition  of  Go* 
toiler  17,  1917,  was  interposed  by  one  of  the 
landholders  affected  by  the  organization  oC 
the  district  and  the  transactions  in  pursu- 
ance thereof,  to  which  allusion  has  been 
made;  but  it  was  overruled,  and,  as  he  de- 
clined to  plead  further,  the'  circuit  court  en- 
tered its  decree  approving  the  organization 
of  the  district  and  the  bond  issue.  The  de- 
murrant appealed. 

The  briefs  filed  indicate  that  the  proceed- 
ing [a  amicable,  and  designed  mainly  to  se- 
cure the  Judicial  vise  as  imparting  greats 
sanction  to  the  Ixinds,  with  the  possible  re- 
sult of  making  them  more  salabl&  Notwith- 
standing this,  we  have  given  careful  scrutiny 
to  the  history  of  the  organization  of  the  dis- 
trict and  its  action  culminating  in  the  au- 
thorization of  the  bond  issue,  as  portrayed  in 
the  very  full  record  before  as,  and  find  it  to 
be  singularly  free  from  error,  especially  when 
measured  by  the  statutory  canon  above 
quoted. 

The  decree  of  the  circuit  court  will  there- 
fore be  affirmed,  by  one  here  entered  also  de- 
claring regular  in  all  respects  the  organiza- 
tion and  existence  of  the  district  and  tlie 
validity  of  the  bonds  it  proposes  to  issue. 


aoo  Wuh.  «»8) 
DOYIiB  T.  MODEL  BAKERZ  00. 
(Na  14398.) 

(Supreme  Court  of  Washington.    March  27> 
1918.) 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  Bruce  Blake,  Judges. 

Action  by  John  Doyle  against  the  Modd 
Bakery  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Danson,  Williams  &  Danson  and  George  D. 
Lantz,  ail  of  Spokane,  for  appellant  Roche 
&  Onstine  and  F.  W.  Girand,  all  of  Spokane, 
for  respondent 


WEBSTE3R,  J.  This  action  was  brought 
by  respondent,  an  employ^  of  appellant,  to 
recover  damages  for  injuries  to  his  hands, 
alleged  to  have  been  caused  by  washing  dish- 
es with  soft  soap,  made  and  furnished  by 
appellant  which  contained  an  excessive 
amount  of  lye  or  caustic  add,  while  appel- 
lant contends  that  respondent's  injury  re- 
sulted from  burns  occasioned  by  his  spilling 
a  tub  of  freslily  made  hot  soap  wliile  engaged 
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In  an  act  ontslde  the  scope  of  bis  employ- 
ment Upon  a  trial  of  the  caose  before  the 
court  without  a  Jury,  a  Judgment  In  favor 
of  the  plaintiff  for  $136  was  rendered,  from 
which  defendant  appeals,  assigning  as  error 
the  Insufficiency  of  the  evidence  to  sastain 
the  recovery. 

We  shall  not  enter  npon  a  discussion  of 
the  testimony.  A  careful  examination  of 
the  record  convinces  us  that  the  findings  of 
the  lower  court  are  sustained  l^  a  dear  pre- 
ponderance of  the  evidence. 

The  Judgment  is  affirmed. 

ELLIS,  C.  J.,  and  FDLLERTON,  MAIN, 
and  PABKEB,  JJ.,  concor. 


06  Okl.  Cr.  66S) 
Ex  parte  TOOTHAKBR.    (No.  A-S300.) 

(Criminal  Coart  of  Appeals  of  Oklahoma. 
April  20,  1918.) 

Application  for  writ  of  habeas  corpns  by 
WUUam  Toothaker  to  be  admitted  to  ball. 
Writ  granted,  and  ball  allowed. 

GIddlngs  &  Glddings,  of  Oklahoma  City, 
for  petitioner.  S.  P.  Freeling,  Atty.  Gen., 
and  Gorbett  Comett,  Co.  Atty.,  of  Pawhuska, 
for  respondent 

PBR  CURIAM.  This  is  an  application  on 
the  part  of  William  Toothaker  to  be  adml^ 
ted  to  ball  In  two  cases  now  pending  In  Osage 
county.  In  which  be  Is  charged,  respectively, 
with  the  murders  of  Louis  Baldwin  and  Mrs. 
Louis  Baldwin.  These  alleged  homicides  oc- 
cnrred  in  the  public  highway  near  the  homes 
of  the  petitioner  and  decedents,  who  were 
husband  and  wlfa  An  application  for  ball 
was  heretofore  made  prior  to  the  preliminary 
examination  before  Judge  R.  B.  Boone,  of 
the  Twenty-Fourth  district,  and  was  at  that 
time  very  properly  denied,  because  no  un- 
necessary delay  was  shown  in  giving  the  pe- 
titioner a  preliminary  hearing.  The  undisput- 
ed facts  appear  to  be  that  one  of  the  deceas- 
ed parties '  shot  the  petitioner  with  a  load 
from  a  shotgun  Just  prior  to  the  killing.  We 
deem  It  inadvisable  to  enter  Into  a  discus- 
sion of  the  evidence,  but  have  reached  the 
conclusion,  after  a  careful  examination  of 
the  record,  that  these  applications  for  a  writ 
sbonld  be  granted,  and  the  defendant  admit- 
ted to  ball  in  each  case. 

Bail  Is  therefore  fixed  in  the  case  of  State 
of  Oklahoma  v.  WUUam  Toothaker,  for  the 
murder  of  Louis  Baldwin,  in  the  sum  of  $15,- 
000,  for  the  appearance  of  the  said  William 
Toothaker  to  answer  said  charge  at  the  next 
term  of  the  district  court  of  Osage  county. 
and  from  term  to  term  thereafter  until  said 
charge  is  disposed  of  according  to  law,  to  be 
approved  by  the  court  clerk  of  said  Osage 


county;  and  ball  In  the  sum  of  $10,000  la 
granted  to  petitioner  in  the  case  of  State  ot 
Oklahoma  v.  William  Toothaker,  wherein  he 
Is  charged  with  the  murder  of  Mrs.  Louis 
Baldwin,  under  the  same  'terms  and  condi- 
tions aa  above  provided. 


CU  Okl.  cr.  sw) 
BRAGO  V.  STATE,    (Na  A-2897.) 
(Criminal  Court  of  Appeals  ot  Oklahoma. 
March  23,  1918.) 

(ByUahu*  If  Bditorial  Btaf.) 

IRTOXICATINO    LlQDOBS    «=>236  (7)— OfRNSKB 

— SmncaaNOT  of  Evidence. 
Evidence  in  a  prosecution  for  unlawful  pos- 
session of  intoxicating  liquor  with  the  unlawful 
intention  to  sell  or  otherwise  dispose  of  it  k«M 
■officient  to  sustain  a  conviction. 

Appeal  from  County  Court,  Pontotoc  Coun- 
ty; I.  Id.  King,  Judge. 

Bill  Bragg  was  convicted  of  having  unlaw- 
ful possession  of  Intoxicating  liquor  with  the 
Intent  to  sell  or  otherwise  dlsi>ose  of  it,  and 
he  appeals.    Affirmed. 

John  Crawford,  of  Ada  (Stuart  Ouce  & 
Riddle,  of  Oklahoma  City,  of  counsel),  for 
plaintiff  In  error.  The  Attorney  General  and 
^  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error,  BlU 
Bragg,  was  convicted  In  the  county  court  of 
Pontotoc  county  upon  an  Information  charg- 
ing the  unlawful  possession  of  certain  Intox- 
icating liquors,  to  wit,  23  gallons  of  Choctaw 
beer,  with  the  unlawful  Intention  to  sell  or 
otherwise  dispose  of  the  same.  On  the  5th 
day  of  October,  1915,  by  the  Judgment  of  the 
court  he  was  sentenced  to  be  confined  in  the 
coimty  Jail  for  a  period  of  90  days  and  that 
he  pay  a  fine  of  $100  and  the  costs.  From 
the  Judgment  he  appeals. 

The  evidence  for  the  state  shows  that  Sher- 
iff Duncan,  with  two  deputies,  went  to  the 
defendant's  tent,  located  In  a  pasture  south- 
west of  the  Frisco  depot  at  Roff,  and  one  of 
the  deputies  went  Into  the  tent  and  asked 
the  defendant  If  he  could  buy  some  "Choc." 
The  defendant  said  he  was  afraid  he  was 
trying  to  trap  him,  but  finally  decided  to 
bell  some,  and  asked  him  whether  he  wanted 
It  hot  or  cold;  the  hot  was  In  the  tent  and 
the  cold  was  In  the  Ice  box.  Thereupon  the 
officers  took  charge  and  found  some  Choo 
taw  beer  In  the  Ice  box  with  50  or  60  pounds 
of  ice,  and  found  16  gallons  of  Choctaw 
beer  in  the  tent  They  testified  that  it  was  a 
beverage  made  out  of  malt  and  hops,  and 
that  It  was  Intoxicating.  The  sheriff  further 
testified  that  be  drank  6ome  of  it;  that  It 
was  strong  with  alcohol;  that  he  had  drunk 
Budwelser  and  Pabst  but  this  Choctaw  beer 
was  the  strongest  beer  he  had  ever  drunk. 
The  testimony  of  Whitson  and  Chandler,  the 
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d^raty  dierUEB  was  mbstxintlally  to  the  same 
affect. 

As  a  witness  in  his  own  behalf  the  defend- 
ant testifled  that  he  with  others  made  the 
staff  for  thdr  own  use^  but  did  not  sell  it, 
and  did  not  Intend  to  sell  it 

The  errors  assigned  are  Insufficiency  of  the 
evidence  to  sustain  the  verdict,  error  in  the 
Instructions  given,  and  error  in  refusing  re- 
quested instructloas. 

It  is  a  sufficient  answer  to  the  contentions 
made  to  say  that  the  evidence  is  ample  to 
supxwrt  the  verdict.  The  instructions  fully 
and  fairly  cover  the  law  of  the  case,  and  the 
instructions  requested  were  properly  refused. 
Having  examined  the  record,  and  finding  no 
substantial  error  therein,  and  believing  that  a 
fair  and  impartial  trial  was  had,  the  Judg- 
ment of  the  county  court  of  Pontotoc  county 
is  affirmed. 

(14  Okl.  Cr.  t88)  '"""'^ 

BONDURANT  r.  STATE.     (No.  A-2886.) 
(Criminal  Court  <rf  Appeals  of  Oklahoma. 
March  23,  1918.) 

(Byllahut  hy  the  Court.) 

CanavAL  IiKw   <8=3673(2)  —  Intoxicatuto 
LiquoBS — Peosecotion  —  iNSTBUcnoN  — 

BEPOTATION— EVIDENCX. 

On  a  trial  upon  a  charge  that  the  defend- 
ant did  have  possession  of  intozicatinK  liquor 
with  intent  to  violate  provisions  of  the  pro- 
hibitory liquor  law,  where  evidence  of  the  gen- 
eral reputation  of  the  defendant's  place  of  busi- 
ness was  relied  on  to  show  the  intent,  it  waa 
error  for  the  court  to  refuse  to  instruct  the 
jury  upon  the  law  applicable  to  reputation  evi- 
dence, and  the  purpose  for  which  such  evidence 
was  admitted. 

Appeal  from  County  Court,  Orady  County ; 
R.  El  Davenport,  Judge. 

H.  C.  Bondurant  was  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  iie  appeals. 
Reversed. 

HoIdlng^  &  Herr,  of  Ohickasha,  for  plain- 
tiff In  error.  The  Attorney  General  and  IL 
McMillan,  Asst  Atty.  Gen.,  for  the  SUte. 

DOTIiB,  P.  J.  This  is  an  appeal  from  a 
Judgment  of  conviction  upon  an  information 
«!harging  H.  C.  Bondurant  did  have  in  his 
possession  Intoxicating  liquors,  to  wit,  whis- 
ky, for  the  puri>06e  of  disposing  of  the  same 
In  violation  of  the  prohibitory  law  of  the 
state.  The  verdict,  omitting  formal  parts, 
was  as  follows: 

"That  the  jury  drawn,  impanded,  and  sworn 
In  the  above-entitled  cause  do  upon  our  oaths 
find  the  defendant,  H.  O.  Bondurant,  guilty 
as  diarged  in  the  information  herein  and  assess 
his  punishment  at  a  fine  of  $50  and  confinement 
in  U>e  oountv  jail  for  30  days.  We.  the  jury, 
recommend  that  the  judge  eliminate  the  jail  sen- 
tence.    [Signed  by  five    jurors.]" 

To  the  receiving  of  the  verdict  the  record 
■bows  that  the  defendant  excepts  "for  the 
reason  that  said  verdict  Is  insufficient  In 


form  and  too  indefinite  and  uncertain  as  to 
the  penalty  assessed."  Overruled,  and  ex- 
ception allowed. 

The  evidence  shows  that  Bondurant,  tba 
defendant,  conducted  a  lunch  counter  on 
Cblckasha  avenue  between  Fourth  and  FlfOi 
streets,  Chlckasha ;  that  Hodge  Bailey,  sbeiv 
iff  of  Grady  county,  and  two  d^uties.  Back- 
er and  Castleman,  went  to  the  defendant* • 
place  of  business  to  execute  a  search  war- 
rant, and  they  found  about  one-half  quart  of 
whisky  behind  a  cook  stove  in  the  back 
room,  and  found  two  small  glasses  there. 
These  officers  and  witness  Marshall,  a  police- 
man, each  testifled  that  the  defendant's  place 
of  business  was  a  place  of  public  resort,  and 
that  they  knew  the  general  reputation  of 
the  defendant's  place  of  business  as  to  being 
a  place  where  Intoxicating  liquors  were  sold, 
and  that  It  had  the  reputation  of  being  a 
place  where  Intoxicating  liquors  were  sold. 
C.  C.  Leonard  testifled  that  the  defendant's 
place  of  business  had  the  reputation  of  be- 
ing a  place  where  intoxicating  liquors  were 
sold. 

,  The  defendant  as  a  witness  in  bis  own  be- 
half testifled  that  he  had  the  whisky  there 
for  his  own  use ;  that  he  had  been  drinking 
some  that  day;  that  he  did  not  sell  intoxi- 
cating liquors :  that  he  did  not  intend  to  sell 
any  of  the  liquor  In  question. 

The  charge  of  the  court  contains  six  in- 
structions, and  merely  submitted  the  general 
issue.  Among  others  the  defendant  request- 
ed the  court  to  give  the  following  Instruc- 
tion: 

"Evidence  has  been  admitted  in  this  case  rel- 
ative to  the  reputation  of  defendant's  place  of 
business.  This  evidence  has  l>een  admitted  for 
one  purpose  only,  that  is,  for  the  purpose  ot 
showing  the  intent  for  which  the  defendant  had 
the  liquor  in  question,  and  before  you  can  con- 
sider mid  evidence  for  any  purpose,  ^ou  must 
find  the  defendant's  place  is  a  public  resort, 
and  that  such  place  was  used  for  tiie  sale  of  in- 
toxicating liquors. 

"Refused  and  exception  allowed. 

"R.  a  Davenport,  Judge." 

We  think  that  this  instruction  should  have 
been  given  for  the  defendant,  and  in  view 
of  the  fact  that  the  evidence  was  merely 
technically  sufficient  to  make  a  prima  facie 
case  the  court  committed  error  in  refusing  it. 
Evidence  as  to  the  reputation  of  the  defend- 
ant's place  of  business  was  competent  ana 
admissible  only  for  the  pwpose  of  showing 
the  unlawful  intent  As  a  general  rule^ 
where  evidence  Is  admitted  only  for  the  sin- 
gle spedflc  purpose,  the  court  when  request- 
ed, should  in  its  charge  to  the  Jury  limit  the 
purpose  for  which  such  testimony  was  ad- 
mitted. 

For  error  of  the  court  in  refusing  to  In- 
struct upon  the  law  applicable  to  the  evi- 
dence introduced,  the  Judgment  is  reversed. 

ARMSTRONG  and  MATSON,  JJ..  concor. 
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a*  OU.  Cr.  M) 

DUFBBB  T.  BTATB.     (No.  A-2S46.) 

(Otteiiial    Oonrt    of    Appeals    of    Oklahoma. 

March  19,  1918.) 

(ByUahut  6y  the  Oomrt.) 

1.  AnOBRKT  GkwEBAI,    ^9?  —  POWKBB  AND 

Duma — Statdtk. 
Under  aectioii  8057,  Rev.  Lawt  1910,  it  la 
the  dntr  of  the  Attorney  General,  upon  re- 
quest of  the  Governor,  to  appear  in  the  trial 
court  and  to  institute  and  conduct  the  prosecu- 
tion of  particular  criminal  cases,  and  oy  such 
reqnest  the  Attorney  General  ia  dotbed  with 
all  the  i>owers  and  duties  of  the  county  attor- 
ney in  regard  to  the  proaecntion  of  criminal 
cases  generally,  but  such  request  and  appear- 
ance does  not  abrogate  the  powers  and  duties 
of  the  county  attorney  in  regard  to  the  particu- 
lar prosecution. 

2.  Cbiminal  Law   «=3l6S— Fontn  Jcofab- 

DT— SumcIENCT    OF    PLEA. 

Where  the  county  attorney  has  instituted  a 
criminal  prosecution  which  is  pending  in  the 
saperior  court,  and  the  Attorney  General,  upon 
request  of  the  Oovemor,  appears  and  instl- 
tutes  a  prosecution  for  the  same  offense  in  the 
district  court  of  the  county,  and  the  county  at- 
torney continues  ids  prosecution  in  the  su- 
perior court  and  secures  a  trial,  resbltiiig  in  a 
▼erdict  of  "not  guilty"  before  the  orosecution 
by  the  Attorney  General  is  reached  for  trial, 
and  when  it  ig  called  the  plea  of  former  jeopar- 
dy is  urged  against  the  information,  held,  that 
the  plea  is  well  taken  and  should  have  been  sus- 
tained. 

Appeal  from  District  Cfeurt,  Oklahoma 
County;   Frank  Mathews,  Judge. 

James  M.  Dupree  was  convicted  nnder  the 
Btatnte  making  it  an  offense  to  keep  a  place 
for  the  purpose  and  with  the  Intent  of  un- 
lawfully selling,  bartering,  or  giving  away 
intoxicating  liquors,  and  he  appeals.  Re- 
versed and  remanded,  with  directions. 

Claude  Nowlln  and  William  Zwlck,  both  of 
Oklahoma  City,  for  plaintiff  in  error.  Chas. 
W.  West,  Atty.  Gen.,  and  Smith  C.  Matson 
and  Job.  L.  Hull,  Asst.  Attya.  Gen.,  for  the 
State. 

GALBRAITH,  Special  Judge.  The  dispo- 
sition of  this  appeal  requires  the  considera- 
tion of  only  one  of  the  many  assignments  of 
error  set  out  in  the  petition  In  error,  name- 
ly, the  fifth  assignment,' which  reads: 

"The  said  district  court  of  Oklahoma  county, 
OkL,  erred  in  requiring  the  defendant  to  pro- 
ceed to  trial,  and  in  placing  the  defendant,  J. 
M.  Dupree,  on  trial  for  said  offense  in  the  dis- 
trict court  of  Oklahoma  county,  Okl.,  for  the 
reason  that  said  defendant,  J.  M.  Dupree,  had 
heretofore  been  duly  tried  and  acquitted  of  the 
identical  oifense  charged  against  lum  in  said  in- 
formation." 

It  appears  from  the  record  that  the  Attor- 
ns General,  having  been  requested  so  to  do 
by  the  Governor,  on  the  7th  day  of  Febru- 
ary, 1914,  filed  a  preliminary  information  in 
tbe  ooun^  court  of  Oklahoma  county  charg- 
ing the  plaintiff  in  error,  with  numerous  oth- 
er persons  named  in  the  information,  with 
tbe  offense  of  keeping  a  place,  to  wit,  the 
second  and  third  stories  of  a  three-story 
brick  building  and  the  appurtenances  there- 


unto belonging,  located  at  Na  6)6  North 
Broadway,  Oklahoma  City  and  Oklahoma 
county,  called  the  "Elite  Hotel,"  with  the 
unlawful  intention  and  tot  the  unlawful  pur- 
pose of  selUng,  bartering,  and  giving  away 
spirituous  and  malt  liquors  contrary  to  the 
statute;  that  a  prellmliuu7  examination  was 
waived  by  the  defendants  and  they  were 
bound  over  to  the  district  court  of  Oklahoma 
county;  that  thereafter  on  the  20th  day  of 
February,  1914,  the  Attorney  General  filed  In 
the  district  court  of  Oklahoma  county  an  in- 
formation against  the  plaintiff  in  error  and 
the  other  parties  named  with  him,  wherein 
it  was  charged  that  on  the  1st  day  of  April, 
1913,  and  continuing  thereafter  up  to  and  In- 
cluding the  14th  day  of  February,  1914,  tbe 
defendants  did  keep  a  place  at  Na  6^  North 
Broadway,  Oklahoma  City,  known  as  the 
"Elite  Hotel,"  with  the  purpose  and  Intent 
of  uiriawfnlly  selling,  bartering,  and  giving 
away  spirituous  liquors,  etc.  The  sufficiency 
of  this  information  was  challenged  by  de- 
murrer and  by  plea  of  former  Jeopardy  In 
bar.  These  pleas  being  denied,  the  plaintiff 
in  error  asked  and  was  granted  a  severance 
and  proceeded  to  trial  upon  his  plea  of  not 
guilty,  resulting  in  a  verdict  of  "guilty,"  and 
a  Judgment  entered  therein  assessing  a  fine 
and  a  prison  sentence.  To  review  which  this 
aiHPeal  was  prosecuted. 

It  also  appears  from  the  record  that  on 
the  3d  day  of  December!  1913,  the  county 
attorney  of  Oklahoma  county  commenced  a 
prosecution  against  the  plaintiff  in  error  and 
others  charging  the  offense  of  keeping  a 
place,  to  wit,  the  "EUte  Hotel,"  in  Oklahoma 
City,  on  April  1,  1913,  and  continuously 
thereafter  up  to  a  day  named  in  December, 
1913;  that  the  preliminary  hearing  was 
waived  and  the  defendants  were  bound  over 
to  the  superior  court  of  Oklahoma  county; 
that  on  the  9th  day  of  February,  1914,  the 
connty  attorney  of  Oklahoma  county  filed  an 
information  in  the  superior  court  of  said 
county  against  the  plaintiff  in  error  charge- 
ing  the  offense  of  keeping  a  place,  to  wit,  the 
"Elite  Hotel,"  in  Oklahoma  City  on  the  1st 
day  of  April,  1913,  and  continuously  there- 
after up  to  and  including  the  14th  day  of 
March,  1914;  that  this  cause  was  set  for 
trial  in  the  superior  court  on  the  20th  day  of 
March,  1914,  and  the  trial  thereof  was  fur- 
ther continued  until  the  23d  day  of  March, 
when  a  trial  was  had  before  the  court  and 
Jury  and  a  verdict  returned  by  the  Jury  of 
"not  guilty,"  and  a  Judgment  entered  upon 
said  verdict  by  tbe  court  adjudging  the  plain- 
tiff in  error  "not  guilty"  of  the  offense 
charged. 

It  is  admitted  that  the  offense  charged  In 
the  information  filed  by  the  Attorney  General 
in  the  district  court  and  that  filed  by  the 
connty  attorney  in  the  superior  court  char^ 
ed  one  and  the  same  offense.  It  la  nrged  on 
behalf  of  the  state,  In  answer  to  the  plea  of 
former  jeopardy  set  up  In  bar  to  tbe  Infor- 
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matlon  filed  by  the  Attorney  General,  that 
when  the  Attorney  General  commenced  the 
prosecution,  by  filing  the  preliminary  infor- 
mation In  the  county  court,  the  power  and 
authority  of  the  county  attorney  to  proceed 
with  the  prosecution  on  the  Information  filed 
by  him  was  revoked  and  superseded,  atid 
that  any  steps  ,be  might  have  taken  In  the 
prosecution  subsequent  to  the  filing  of  the 
information  by  the  Attorney  General  were 
ineffectual  for  any  purpose,  and  that  the 
trial  had  thereon  could  not  amount  to  Jeop- 
ardy, and  therefore  the  plea  attempting  to 
set  up  the  former  Jeopardy  was  properly  de- 
nied. 

The  duties  of  the  county  attorney  in  re- 
gard to  the  prosecution  of  criminal  cases  In 
general  are  set  out  in  section  1654,  Rev.  Laws 
1910,  as  follows: 

"It  shall  be  the  duty  of  the  county  attorney 
to  appear  in  the  district,  superior  and  connty 
courts  of  bis  county  and  prosecute  and  defend, 
on.  behalf  of  the  state  or  county,  all  actions  or 
proceedings,  dril  or  criminal,  in  which  the 
state  or  county  is  interested  or  a  party;  and 
whenever  the  venue  is  changed  in  any  criminal 
case,  or  any  civil  action  or  proceeding  in  which 
his  county  or  the  state  is  interested  or  a  party, 
it  shall  be  the  duty  of  the  county  attorney  of 
the  county  where  such  indictment  is  found,  or 
the  county  interested  in  such  civil  action  or 
proceeding,  to  appear  and  prosecute  such  in- 
dictment, and  to  prosecute  or  defend  such  civil 
action  or  proceeding  in  the  county  to  which  the 
same  may  be  changed." 

Section  8069  of  the  Bev.  Laws  of  1910, 
makes  it  the  duty  of  the  Attorney  General 
to  consult  with  and  advise  the  county  attor- 
ney when  requested  by  liim  "in  all  matters 
pertaining  to  the  duties  of  their  office." 

[1]  Section  8057,  Rev.  Laws  1910,  pre- 
scribes specific  duties  of  the  Attorney  Gen- 
eral, as  follows: 

"The  Attorney  General  shall  appear  for  the 
state  and  prosecute  and  defend  all  actions  and 
proceedings  in  the  Supreme  Court  and  Criminal 
Court  of  Appeals  in  which  the  state  shall  be 
interested  as  a  party,  and  shall  also,  when  re- 
quested by  the  Governor  or  either  branch  of 
the  Iiegislature,  appear  for  the  state  and  prose- 
cute or  defend  m  uny  other  court  or  before  any 
officer,  in  any  cause  or  manner,  civil  or  criminal, 
in  which  the  state  may  be  a  party  or  interested, 
and  shall  attend  to  aU  dvil  cases  remanded  by 
the  Supreme  Court  to  any  district  court  in 
vhicb  the  state  is  a  party  or  interested.  He 
shall  keep  an  office,  to  be  furnished  by  the  state 
in  the  same  manner  as  the  other  state  offices." 

It  was  upon  the  request  of  the  Governor 
that  the  Attorney  General  appeared  and  filed 
the  information  in  the  instant  case. 

This  record  presents  the  question  of  the 
effect  of  the  appearance  of  the  Attorney 
General  in  this  prosecution  upon  the  power 
and  authority  of  the  county  attorney  in  re- 
gard to  the  same  after  such  appearance. 
The  Supreme  Court  of  Colorado,  in  the  case 
of  People  y.  Gibson  et  aL,  53  Colo.  231,  125 
Pac.  631,  Ann.  Cas.  1914A,  138,  in  discussing 
a  statute  almost  identical  with  section  8057 
above  quoted,  quote  with  approval  a  state- 
ment in  regard  to  the  effect  of  the  appear- 
ance of  the  Attorney  General  in  the  prose- 
cution .  ufton  the  power  of  the  county  attor- 


ney therein,  from  the  opinion  of  the  Su- 
preme Court  of  Minnesota  in  State  r.  Robin- 
son, 101  Mina  277, 112  N.  W.  268,  20  Li.  R.  A. 
(N.  S.)  1127,  as  follows: 

"The  statute  under  consideration,  imposing 
specific  duties  upon  coun^  attorneys  in  the 
matter  of  its  enforcement,  is  in  no  proper  view 
a  limitation  upon,  nor  does  it  exclude,  the  gen- 
eral authority  of  the  Attorney  General  upon 
the  same  subject." 

And  the  Colorado  court  proceeds  aa  fol- 
lows: 

"So  under  the  law  of  this  state  district  attor- 
neys are  specifically  authorued,  inter  alia,  to 
appear  in  all  indictments,  criminal  cases,  and 
proceedings  which  may  be  pending  in  the  dis- 
trict court  of  their  respective  counties.  Nev- 
ertheless, general  authority  is  imposed  upon  the 
Attorney  General  to  appear  and  prosecute  in 
all  cases  wherein  the  state  is  a  party  or  in- 
terested when  required  so  to  do  by  the  Gov- 
ernor or  General  Assembly,  The  two  provisions 
are  not  inconsistent.  They  may  stand  togeth- 
er. The  specific  duty  imposed  upon  the  dis- 
trict attorneys  in  no  wise  limits  or  excludes  the 
general  authority  of  the  Attorney  General  upon 
the  same  subject." 

The  Supreme  Court  of  North  Dakota  in  Ex 
rel.  Miller  v.  District  Court  of  Burleigh  Cou 
et  al.,  19  N.  D.  819,  124  N.  W.  417,  Ann.  Cas. 
1912D,  935,  say  in  regard  to  the  duties  of  the 
Attorney  General,  when  requested  by  the 
Governor  to  appear  in  the  prosecutlMi  of 
criminal  cases  in  the  trial  court: 

"The  Legislature  stepped  further,  and,  guided 
by  the  public  interests,  announced  by  another 
special  clause  of  the  statute  cited,  as  Qpe  of 
the  Attorney  General's  duties,  that  he  shalL 
when  required  by  the  public  service,  or  directed 
by  the  Governor,  assist  the  county  attorney  of 
any  county  in  the  discharge  of  his  duties.  Here 
we  have  a  specific  direction  by  which  the  At- 
torney General  is  to  do  more  than  to  exercise 
those  supervisory  powers  contemplated  by  pre- 
vious requirements  of  the  law.  He  is  to  assist 
the  county  attorney  in  the  discharge  of  his 
duties  when  the  public  service  requires  it,  or 
when  the  Governor  directs  him  to  give  such 
assistance.  •  •  •  Nor  is  there  any  limit 
whatever  to  the  assistance  to  be  given — no 
point  where  it  is  to  begin  or  to  end,  except  the 
bound  of  the  official  duty  of  the  county  attor- 
ney.    Just  so  long  as  the  county  attorney  has 


the  duty  to  discharge,  and  Just  so  far  as  he 

go  in  discharging  it,  so  Ic    _  " 
and  obligation  of  the  Attorney  General  to  ac- 


long  is  it  the  right 


tively  assist  him  in-  the  discharge  of  such 
duty;  and  equally  far  in  execnthig  the  duties 
shall  he  go  when  the  public  service  requires  it, 
or  when  directed  to  assist  by  the  Governor.** 

The  Supreme  Court  of  Oklahoma  in  E<x 
parte  Kelly,  45  Okl.  677,  146  Pac  444,  say 
in  regard  to  the  interpretation  of  section 
8057,  above  quoted: 

"If  it  be  held,  as  contended  by  counsel  for 
petitioner,  that  the  authority  of  the  Attorney 
General  is  limited  to  the  right  of  appearing  in 
proceedings  already  pending,  it  would  amount 
to  a  denial  of  his  right  to  appear  in  any  case 
where,  by  reason  of  the  failure,  neglect,  or  re- 
fusal on  the  part  of  the  local  authorities  to 
institute  proceedings,  the  same  has  not  been 
done.  The  purpose  of  this  statute  in  our  judg- 
ment is  to  clothe  the  Governor,  who  a  vested 
by  law  with  the  supreme  executive  authority, 
and  clothed  with  the  power  of  executing  the 
laws,  in  a  proper  case,  where  from  any  reaaoa 
the  law  is  not  enforced,  to  put  in  motion  the 
machinery  of  the  law  to  maintain  its  authority. 
Conditions   might  arise    where   local   officials 
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wonld  refoM  to  enforce  the  law,  and  flagrant 
violations  thereof  might  occur  with  impunity, 
anless  there  be  some  power  by  which  these 
conditions  coold  be  remedied;  and  when,  in  the 
judgment  of  the  Governor,  the  laws  are  not 
properly  enforced  by  local  officials,  it  was  clear- 
ly contemplated  by  this  statute  that  npon  his 
request  the  Attorney  General  might  in  person 
take  charge  of  the  conditions,  and  in  that  situa- 
tion would  be  clothed  with  ajl  the  authority  of 
the  local  officers,  and  could  take  any  steps 
necessary  to  institute  any  proceeding,  or  carry 
the  same  on  to  a  final  determination,  notwith- 
standing tike  local  officials  might  refuse  to  do 
so." 

And  In  the  game  opinion  the  court  quotes 
with  approval  from  the  syllabus  In  the  opin- 
ion of  the  Supreme  Court  of  Kansas  In 
SUte  T.  Bowles,  70  Kan.  821,  T9  Pac.  726, 
68  li.  B.  A.  176,  to  the  effect  that  when  the 
Attorney  General  has  been  requested  by  the 
Governor  to  act  In  such  a  case,  the  Attorney 
General  then  becomes  the  prosecuting  at- 
torney of  that  county  In  those  proceedings. 

We  understand  the  court  to  mean  by  this 
language  that  in  such  condition  the  Attor- 
ney General  becomes  clothed  with  the  same 
power  as  the  county  attorney  In  regard  to 
the  prosecution  of  such  cases.  There  Is 
nothing  in  the  language  of  the  statute  that 
would  justify  the  Inference  that  the  Legis- 
lature Intended  that  the  request  by  the  Gov- 
ernor and  the  appearance  of  the  Attorney 
General  In  the  prosecution  of  a  criminal  case 
operated  to  relieve  or  to  disqualify  or  to 
take  away  from  the  county  attorney  the 
powers  conferred  upon  him  by  the  statute  In 
regard  to  the  prosecution  of  criminal  caus- 
es. The  Attorney  General  being  clothed 
with  the  same  power  as  the  county  attorney, 
tbts  power  was  not  exclusive,  but  concur- 
rent with  the  power  conferred  by  the  stat- 
ute upon  the  county  attorney,  and  was  lim- 
ited by  the  same  power  which  limits  the  du- 
ty and  the  powers  of  the  county  attorney. 

It  will  be  observed  that  the  situation  as 
presented  In  the  Instant  case  differs  from 
that  presented  in  any  of  the  cases  above 
dted.  In  each  of  those  cases  there  was  a 
failure,  refusal,  or  neglect  to  act  on  the  part 
of  the  county  attorney  that  was  used  as  oc- 
casion for  the  Governor  to  make  the  request 
upon  the  Attorney  General  to  act.  In  the 
Instant  case  the  county  attorney  had  not  re- 
fused to  act,  but,  on  the  contrary,  he  bad 
acted.  He  had  filed  an  Information,  bad 
Instituted  a  prosecution,  and  the  same  was 
pending  at  the  time  the  Attorney  General 
Instituted  his  prosecution. 

The  record  does  not  disclose  why,  but  the 
fact  appears  that  the  county  attorney  was 
more  diligent  in  the  prosecution  than  the 
Attorney  General.  At  least  he  got  a  trial  on 
tbe  information  he  filed  before  the  Attorney 
General  secured  a  trial  on  bis  Information. 
In  the  situation  such  as  presented  by  the 
record  in  this  case  it  would  seem  proper  that 
tbe  Attorney  General,  by  reason  of  bis  larger 
ofBce,  and  by  reason  of  being  clothed  with 
tbe  same  authority  as  tbe  county  attorney 


by  virtue  of  tbe  statute  and  tbe  request  of 
tbe  Governor,  possibly  should  have  had  con- 
trol in  conducting  tbe  prosecution.  He 
might  have  assisted  the  county  attorney  in 
the  prosecution  of  the  information  filed  by 
him,  or  he  might  have  caused  the  dismissal 
of  that  information.  If  for  any  reason  he 
thought  an  information  filed  by  himself 
would  be  more  effective,  but  he  bad  no  right 
to  Ignore  the  county  attorney,  as  he  appar- 
ently did,  and  be  bad  no  right  to  ignore  tbe 
superior  court  In  which  the  county  attor- 
ney's information  was  pending,  as  he  appar- 
ently did,  and  proceed  independently  upon 
an  information  filed  by  himself  in  the  dis- 
trict court.  He  was  not  Justified  in  disre- 
garding the  county  attorney  and  tbe  su- 
perior court  until  after  the  trial  had  in  the 
superior  court  on  the  information  presented 
by  the  county  attorney,  and  having  done  so 
he  could  not  then  be  heard  to  say  that  sucb 
proceedings  were  ineffectual  because  be  (tbe 
Attorney  General)  bad  presented  an  infor- 
mation charging  the  same  offense  to  the  dis- 
trict court 

[2]  The  trouble  in  this  prosecution  seems 
to  have  been  largely  a  question  of  dignity. 
The  Attorney  General  does  not  seem  to  have 
suggested  to  the  county  attorney  that  be 
should  refrain  from  prosecuting  bis  infor- 
mation since  the  Attorney  General  wished 
to  and  had  filed  an  information  against  tbe 
parties  in  tbe  district  court.  With  this  ques- 
tion of  dignity  between  these  high  officials 
tbe  plaintiff  in  error  has  nothing  to  do,  and 
he  seems  to  have  been  In  no  way  responsible 
for  this  conflict  of  authority.  He  had  been 
haled  into  court  by  tbe  highest  prosecuting 
officer  in  Oklahoma  county,  and  also  by  the 
highest  prosecuting  officer  of  the  state  of 
Oklahoma ;  each  pursuing  him  and  seeking 
to  convict  bim  for  tbe  same  offense. 

Section  21  of  article  2  of  tbe  Constitution 
of  Oklahoma  provides: 

"No  person  shall  be  compelled  to  give  evi- 
dence which  wlU  tend  to  Incriminate  him,  ex- 
cept as  in  this  Constitution  specifically  pro- 
vided; nor  shall  any  person,  after  having  been 
once  acquitted  by  a  jury,  be  again  put  in  jeop- 
ardy of  life  or  liberty,  for  that  of  which  be 
has  been  acquitted.  Nor  shall  any  person  be 
twice  put  in  jeopardy  of  life  or  liberty  for  the 
same  offense. 

In  this  race  of  diligence  in  tbe  prosecuting 
of  a  crime  tbe  county  attorney  seems  to  have 
been  the  more  dUlgent;  but  the  Attorney 
General  cannot  speculate  on  the  result  of  tbe 
efforts  of  tbe  county  attorney  to  secure  a 
conviction  and  when  it  fails  contend  that 
the  trial  was  ineffectual,  and  the  accused 
was  not  placed  in  jeopardy,  and  secure  a 
conviction  for  the  same  offense  at  another 
trial  on  an  Information  presented  by  liimseU 
and  have  the  conviction  sustained  on  appeal. 
The  plea  of  former  jeopardy  was  well  taken 
and  should  have  been  sustained. 

Tbe  judgmmt  appealed  from  must' be  re- 
versed and  the  cause  remanded,  with  direo- 
tiona  to  tbe  trial  court  to  vacate  the  ]ndc> 
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Bent  at  oonTlctl<m  and  suataln  the  plea  of 
the  former  Jeopardy  and  to  dlamlas  tba  da- 
fendant  wlthont  day. 

DOTLB,  a  3^  and  ARMSTRONO,  J.,  oon- 
cnr.  MATSON,  J.,  dlsQiiallfied.  not  partici- 
pating. 


BAOA  T.  STATE!  (two  cases).    (Nos.  449, 4D0.) 
(Supreme  Court  of  Arizona.    April  18, 1918.) 

Appeals  from  Superior  CV>urt,  Apadie  (boun- 
ty;  Geo.  H.  Orosby,  Judge. 

D.  B.  Baca  was  twice  convicted  of  selling 
Intoxicating  liquor,  and  be  aK>eal8.    Affirmed. 

George  Betes,  of  Demlng,  N.  IL,  for  ap- 
pellant WUey  B.  Jones,  Atty.  Gen.,  and  G. 
W.  Harben  and  L.  B.  Wbitney,  Aast  Attya. 
Gen.,  for  the  State. 

FEB.  cnBIAM.  Appelant  was  twice  con- 
victed of  selling  intoxicating  liquors.  T)ie 
record  is  all  that  we  have  before  us.  A  care- 
ful examination  of  it  dlsdosee  no  error. 

The  judgment  of  conviction  in  each  case 
is  affirmed. 


OUBT  V.  STATE.    (No.  445.) 
(Supreme  C!ourt  of  Arizona.    April  18,  191&) 

Appeal  from  Sujperlor  Court,  Mohave  Coun- 
ty ;  John  A.  Ellis,  Judge. 

£>d  CufT  was  convicted  of  murder,  and  be 
appeals.    Affirmed. 

WUey  E.  Jones,  Atty.  Gen.,  and  R.  Wm. 
Kramer  and  Louis  B.  Whitney,  Asst  Attys. 
Gen.,  for  the  State. 

PBB  CUKIAM.  The  appellant  appeals 
from  the  Judgment  of  conviction  of  murder. 
The  record  was  filed  June  22,  1917,  and  the 
case  was  ordered  submitted  thereon  at  the 
January,  1918,  call  of  the  calendar.  Appel- 
lant has  not  called  our  attention  to  any  er- 
ror by  assignment,  brief,  or  otherwise. 

We  have  carefully  examined  the  informa- 
tion, the  transcript  of  testimony,  and  the  in- 
structions of  the  court  for  fundamental  er^ 
ror,  and,  finding  none,  the  Judgment  is  af- 
firmed. 


SMITH  V.  STATBw    (No.  446.) 
(Supreme  Court  of  Arizona.    April  18,  1918.) 

Appeal  from  Superior  Court,  Mohave  Coun- 
ty;  John  A.  Bills,  Judge. 

Floj^d  Smith  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 


Wiley  B.  Jones,  Atty.  Gen.,  and  B.  W. 
Kramer  and  h.  B.  Whitney,  Aast  Attya  Gen., 
for  the  Stateii 


PER  CURIAM.  The  appelant  appeala 
from  the  Judgment  of  conviction  of  murder. 
The  record  was  ffied  June  22,  1917,  and  tbe 
case  was  ordered  submitted  thereon  at  the 
January,  1918,  call  of  the  caloidar.  Appe- 
lant has  not  called  our  attention  to  any  er- 
ror by  assignment,  brief,  or  otherwise: 

We  have  carefully  examined  the  informa- 
tion, the  transcript  of  testimony,  and  the  in- 
structions of  the  court  for  fundamental  er- 
ror, and,  finding  none^  the  Judgmoit  is  af- 
flrmed. 


(U  OU.  Or.  tlU 
FRANKS  T.  OITT  OP  MITSKOOBB. 
(No.  A-2893.) 

(Oriminal  Oonrt  of  Appeals  of  OUalioina. 
March  23,  1918.) 

(ByUabu*  b»  the  Court.) 
Jxjvt  «=928(1)— Right  to  Jubt  TBUi<-Ctoir< 

STTTUTION — PbOVKIOKS. 

The  Bill  of  Rights  of  the  Constitntion  o( 
Oklahoma  dedares  that:  TThe  right  of  trial  by 
Jury  shall  be  and  remain  inviolate,  and  a  Jury 
for  the  trial  of  civil  and  criminal  cases  In 
courts  of  record,  other  than  ooonty  courts,  shall 
consist  of  twelve  men;  but,  in  connty  courts  and 
courts  not  of  record,  the  jury  shall  consist  of  six 
men."  Const  art.  2,  I  19.  And  that:  "In  all 
criminal  prosecutions  the  accused  shall  have  the 
right  of  a  speedy  and  public  trial  by  an  impar- 
tial jury  of  the  county  in  which  the  crime  shall 
have  been  committed."  Const  art  2,  |  20. 
Beld,  that  a  person  prosecuted  under  a  ci^  ot^ 
dinance  for  an  offense  which  is  also  made  a 
misdemeanor  by  statute,  or  an  ordinance,  tha 
punishment  for  a  violation  of  which  is  or  may 
be  imprisonment,  is  entitled  to  a  jury  trial  in 
tbe  court  of  original  jurisdiction,  and  to  ac- 
cord to  the  accused  the  right  to  be  tried  by  a 
jury_  in  the  county  court  on  appeal  after  con- 
viction in  the  municipal  court  does  not  satisfy 
tbe  requirements  of  the  Constitution.  In  sach 
cases  a  judgment  of  conviction  in  the  municipal 
court  not  based  upon  a  verdict  of  guilty  by  a 
jury,  is  void. 

Appeal  from  County  Court,  Muskogee  Coun- 
ty; Glenn  Alcorn,  Judge. 

Ed  Franks  was  convicted  of  violating  a 
city  ordinance,  and  he  appeals.    Reversed. 

Crump,  Bailey  &  Crump,  of  Muskogee,  for 
plaintiff  In  error. 

DOYLE,  P.  J.  Tbe  plaintiff  in  error,  Ed 
Franks,  was  convicted  in  tbe  police  court  oC 
the  city  of  Muskogee  upon  a  complaint  charg- 
ing blm  with  being  an  inmate  of  a  disorderly 
bouse,  and  he  was  adjudged  to  pay  a  fine  of 
$25,  from  which  judgment  he  appealed  to  the 
county  court  of  Muskogee  county.  Upon  bla 
trial  in  the  county  court  he  was  again  con- 
victed, and  his  punishment  assessed  at  coo- 
flnement  in  the  city  jail  for  45  days,  and  to 
pay  a  fine  of  $25.    From  the  Judgment  ren- 
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dered  In  pnrsnance  of  the  verdict,  he  appeals. 
Tbe  qneetloa  of  Jurisdiction  which  was  rais- 
ed below  In  ttie  munldiml  court  and  In  the 
county  court  has  been  passed  upon  by  this 

court  In  Ex  parte  Johnson,  13  Okl.  Or. , 

161  Pac.  1097,  wherein  It  Is  held : 

"That  a  person  prosecuted  under  a  city  ordi- 
nance for  an  offense  which  is  also  made  a  mis- 
demeanor by  statute,  or  an  ordinance  the  pun- 
ishment for  a  violation  of  which  is  or  may  be 
imprisonment,  is  entitled  to  a  jury  trial  in  the 
court  of  original  jurisdiction,  and  to  accord  to 
the  accused  the  right  to  be  tried  by  a  jury  in  the 
county  court  on  appeal  after  conviction  in  tbe 
municipal  court,  does  not  satisfy  the  require- 
ments of  the  Constitution.  In  such  cases  a 
judgment  of  conviction  in  the  municipal  court, 
not  based  upon  a  verdict  of  guilty  by  a  jury,  is 
void." 

And  further  held: 

"That  in  respect  to  'offenses'  under  dty  ordi- 
nances, the  punishment  for  which  is  or  may  be 
imprisonment,  conviction  of  tbe  accused  without 
a  jury  trial  would  be  in  contravention  of  section 
7  of  the  Bill  of  Rights,  providing  that,  'No 
person  shall  be  deprived  of  Ufe,  liberty,  or  prop- 
erty, without  due  process  of  law,'  because  under 
tbe  constitutional  provisions  a  jury  is  an  essen- 
tial part  of  every  tribunal  for  the  trial  of  crimi- 
nal cases,  and  such  constitutional  provisions 
place  the  right  to  trial  by  jury  beyond  the 
power  of  the  Legislature  to  abrogate  or  abridge 
it,  and  it  is  beyond  the  power  of  the  Legisla- 
ture to  confer  jurisdiction  on  any  tribunal  to 
try  criminal  cases  without  providing  for  jury 
trlaLa." 

For  the  reason  stated  In  the  opinion  In 
the  TohnscMi  Case,  we  are  'of  the  opinlpn 
that  the  proceedings  had  upon  the  trial  and 
conviction  of  the  plaintltC  In  error  were  Il- 
legal and  void,  and  said  court  was  without 
Jurisdiction  to  render  the  Judgment  appeal- 
ed from.  The  judgment  is  therefore  revers- 
ed and  remanded,  with  direction  to  dismiss. 

AHMSTRONG  and  BIATSON,  JJ..  concur. 


(SI  lOabo,  SOB) 

AIiLEN  V.  WILLIAMS. 
(Supreme  Court  of  Idaho.     Feb.  28,  1918.) 

1.  Judgment  e=>707  —  Commitment  or  Ju- 

VENILB  DBXINQUKNT— JUDQMENT— RlOHTB  OF 

Pakentb. 
Upon  a  summary  statutory  proceeding  to 
commit  a  delinquent  child  to  an  industrial 
school,  under  the  recognized  rules  of  legal  proce- 
dure the  parents  are  not  bound  by  the  judgment, 
and  none  of  their  legal  rights  are  precluded. 

2.  Habeas  Cobpcs  <S=»99(1)  —  Pabent's  Cus- 
tody OF  Child. 

The  right  of  the  parent  to  the  cnstody  of  an 
infant  may  be  presented  and  determined  upon 
a  habeas  corpus  proceeding. 

3.  CONSTITDTIONAI,    LAW   «=3306  —  DtTE   PbO- 

CKSS  or  Law— Parent's  Right  to  Ctjstodt 

OF  Chii,d. 
The  parent  or  guardian  of  a  child  removed 
from  bis  custody  is  not  denied  due  process  of 
law  if  an  adequate  remedy  is  available  by  which 
be  may  afterwards  have  his  rights  presented 
to  a  proper  tribunal  and  determined. 

4.  Habeas  Cokpttb  «s»79,  88— fRxrimN— An- 

6WEB. 

In  habeas  corpus  proceedings,  the  return 
takes  the  place  of  the  complaint,  and  the  answer 
may  traverse  the  allegations  of  the  return  and 
contain  affirmative  matter. 


Original  proceeding  for  writ  of  habeaa  cor- 
pus hy  Laura  Allen  against  J.  Fred  WilllamB, 
superintendent  of  Industrial  training  school. 
Writ  quashed,  and  petition  denied. 

Edens  ft  Anderson,  of  Pocatello,  for  plain- 
tiff. T,  A.  Walters,  Atty.  Gen.,  and  A.  C. 
Hindman  and  J.  P.  Pope,  Asst  Attys.  Gen., 
for  defendant. 

RICE,  J.  This  la  an  original  proceeding 
in  this  court,  instituted  by  Laura  Allen  to 
procure  the  issuance  of  a  writ  of  habeas 
corpus  directed  to  J.  Fred  Williams,  super- . 
intendent  of  the  state*  industrial  training 
schocd,  by  which  it  Is  sought  to  procure  an 
adjudication  of  the  right  to  the  gnardlan- 
ship,  custody,  and  control  of  Viola  Boyd, 
minor  child  of  plaintUF. 

The  petition  alleges  that  Tlola  Boyd  la  Il- 
legally detained  trom  petitioner  hy  reason  of 
her  commitment  to  the  school  by  the  probate 
Judge  of  bannock  county,  and  that  the  com- 
mitment is  invalid,  in  that  it  Is  in  violation 
of  the  right  of  petitioner  as  parent  and  nat- 
ural guardian  of  the  child,  and  made  with- 
out any  notice  or  process  to  petitioner  and 
without  petitioner  having  her  day  In  court 
There  are  other  allegations  in  the  petition, 
setting  forth  additional  facts  Intended  to 
show  the  unlawfulness  of  the  detention.  The 
plaintifC  further  avers,  as  a  reason  for  filing 
the  petition  in  this  court,  that  on  October 
29,  1917,  she  filed  a  petition  for  writ  of  ha- 
beas corpus,  based  upon  practically  the  same 
grounds,  in  the  district  court  of  the  Ninth 
Judicial  district  of  the  state,  in  and  for  the 
county  of  Frem(mt;  tlrnt  an  order  was 
thereupon  made,  Issuing  a  writ  returnable 
November  1,  1917,  and  that  upon  the  return 
and  the  hearing  thereon  the  court  did  er- 
roneously and  unlawfully  decline  aai  refuse 
petitioner  any  reUef  thereon,  denying  the 
writ  and  remanding  the  child  to  the  custody 
of  the  defendant.  The  plaintiff  further  al- 
leges that  she  Is  advised  that  she  has  no 
remedy  except  by  application  to  this  court 
in  the  manner  pursued  in  this  case.  A  writ 
from  this  court  was  issued,  and  the  defend- 
ant made  his  return,  showing  that  he  held 
the  child  under  and  by  virtue  of  a  commit- 
ment of  the  probate  court  of  Bannock  county, 
In  which  court  she  was  adjudged  to  be  a  Ju- 
venile delinquent.  The  return  also  denied 
that  the  plaintiff,  Laura  Allen,  the  parent 
and  natural  guardian  of.  the  child,  was  not 
present  In  court  at  the  time  said  commitment 
proceedings  were  had,  but,  on  the  contrary, 
alleged  that  she  had  full  knowledge  of  the 
proceedings  and  was  present  in  court  when 
said  commitm^it  was  made. 

The  statute  under  which  Tlola  Boyd  vraa 
committed  was  before  this  court  in  the  case 
of  In  re  Sharp,  15  Idaho,  120,  96  Paa  663, 
18  L.  B.  A.  (N.  S.)  886.  The  law  was  there 
held  to  be  constltutionaL  It  was  further 
held  In  that  case  that  If  a  parent  Is  not  made 
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a  party  to  tbe  hearing  and  proceeding,  under 
all  tlie  recognized  rules  of  legal  procedure 
be  Is  clearly  not  bound  by  the  judgment,  and 
none  of  his  rights  are  precluded.  See,  also, 
Famham  v.  Pierce,  141  Mass.  203,  6  N.  E. 
830,  55  Am.  Rep.  452. 

[1,  2]  Plaintiff  demurred  to  the  return,  and 
it  is  suggested  that  it  is  thereby  admitted 
she  was  present  in  court  when  the  commit- 
ment was  made.  Conceding  this  to  be  true, 
her  presence  in  court  is  not  sufficient  Pro- 
vision must  be  made  whereby  she  may  de- 
fend her  rights  if  the  judgment  is  to  be  con- 
clusive as  to  her.  No  such  provision  is  made 
by  our  statute.  The  action  of  the  probate 
court  established  the  status  of  the  child. 
Plaintiff,  never  having  had  her  day  in  court, 
is  entitled  to  resort  to  an  appropriate  rem- 
edy in  order  to  have  her  rights  adjudicated. 
Habeas  corpus  appears  to  be  an  appropriate 
remedy.  State  v.  Kilvlngton,  100  Tenn.  227, 
45  S.  W.  433,  41  L.  R.  A.  284.  In  the  case 
of  Andrlno  v.  Yates,  12  Idaho,  618,  87  Pac. 
787,  this  court  said: 

"This  is  not  the  case  of  an  adult  appealing  to 
the  aid  of  habeas  corpus  to  obtain  his  freedom 
from  illegal  restraint,  but  the  writ  in  this  case 
was  granted  to  inquire  whether  the  plaintiff  was 
entitled  to  tbe  custody  of  said  minor  child.  The 
proceeding  is  not  for  the  purpose  of  setting  the 
child  free,  but  to  determine  whether  tbe  peti- 
tioner is  entitled  to  its  custo<ly,  and  the  correct 
view  or  rule  is  that  the  jurisdiction  of  the  ques- 
tion of  the  custody  of  a  child  under  a  writ  of 
habeas  corpus  is  of  an  equitable  nature,  and 
courts  are  given  large  discretion  in  the  matter." 

In  this  action  the  right  of  the  parent  to 
the  custody  of  the  infant  may  be  presented 
and  determined.  The  order  of  the  court  in 
such  a  case  is  discretionary,  and  in  the  ex- 
ercise of  this  discretion,  in  determining  to 
whom  the  custody  of  a  child  shall  be  award- 
ed, courts'  will  look  both  to  the  present  and 
future  Interests  and  welfare  of  the  child. 
It  has  been  said  that  this  rule  is  the  "pole 
star"  by  which  courts  are  guided  in  such 
cases.  The  commitment  of  a  juvenile  delin- 
4uent  by  the  probate  court,  under  our  stat- 
ute, does  not  therefore  leave  the  parent  rem- 
ediless, but,  on  the  contrary  he  has  ample 
opportunity  to  present  and  have  adjudicated 
his  right  to  the  custody  of  his  child.  We 
do  not  say  that  a  writ  of  habeas  corpus, 
though  an  appropriate  remedy,  is  the  only 
one  available  for  a  parent  In  such  circum- 
stances. 

[3, 4]  The  plaintiff  is  proceeding  under  the 
Impression  that  due  process  of  law  requires 
that  the  determination  of  the  parent's  rights 
to  the  custody  of  his  child  must  precede  any 
interference  therewith.  This  view  cannot  be 
sustained.  Our  statute  was  enacted  as  a 
matter  of  protection  to  the  child  and  for  the 
welfare  of  the  state.  The  Legislature,  in  en- 
acting tnls  law,  no  doubt  saw  the  wisdom  of 
prompt  commitment  of  a  child,  who  is  upon 
tbe  hi^  road  to  becoming  a  moral  degenerate 
and  perhaps  a  future  charge  upon  and  a  dis- 
grace to  tbe  state.     To  drag  such  a  case 


through  a  lengthy  and  formal  criminal  or 
civil  proceeding,  without  prompt  detention 
and  commitment  of  tbe  child,  would  in  many 
cases'  thwart  the  object  of  the  law.  It  might 
In  many  cases  be  a  matter  of  high  Importance 
that  action  be  taken  without  delay. 

The  Legislature  having  determined  that  a 
summary  proceeding  was  necessary,  requir- 
ing the  Immediate  taking  of  children  into 
custody  in  the  Interests  of  their  moral  wel- 
fare and  education  and  as  a  protection  to  the 
state,  the  parent  or  guardian  of  a  child  re- 
moved from  his  custody  Is  not  denied  the  due 
process  of  law  if  an  adequate  remedy  is 
available  by  which  he  may  afterwards  have 
his  rights  presented  to  a  proper  tribunal  and 
determined.  Many  Instances  which  are  more 
or  less  analogous  in  principle  might  be  cit- 
ed in  support  of  this  conclusion.  We  quote 
the  following  from  McGehee  on  Due  Process 
of  Law,  p.  372: 

"Necessity,  not  to  dispense  with  altogether, 
but  to  postpone  hearing,  may  exist  in  the  case  of 
the  destruction  of  houses  in  tbe  path  of  a  con- 
fiagratiun  or  of  infected  articles  or  animals. 
Delay,  before  the  destruction  of  the  property 
condemned,  for  the  purpose  of  giving  notice, 
and  it  may  be  to  ascertain  who  are  the  parties 
whose  interests  will  be  affected,  and  further 
delay  for  such  hearing  as  the  parties  may  think 
necessary  for  the  protection  of  their  interests, 
might  defeat  all  beneficial  results  from  the  con- 
templated action.  Having  regard  to  the  necessi- 
ties of  this  class  of  cades  then,  and  adjusting  the 
requirements  of  notice  and  hearing  to  it,  it 
is  held  that  local  authorities  may,  when  the  ne- 
cessities of  tbe  case  justify  this  action,  proceed 
to  condemn  property  and  destroy  it  as  a  nui- 
sance in  advance  of  notice  or  a  hearing.  But 
the  property  owner  has  a  right  to  have  a  judi- 
cial determination  of  the  validity  of  the  regula- 
tion and  existence  of  tbe  nuisance  upon  a  re- 
view of  the  matter  in  the  courts.  The  ex  parte 
determination  of  the  local  authorities  cannot  be 
made  conclusive." 

Summary  proceedings  of  a  like  nature  have 
been  upheld  in  many  Jurisdictions.  Weber 
v.  Doust,  84  Wash.  330,  146  Pac  623;  Mill  ▼. 
Brown,  31  Utah,  473,  88  Pac.  609,  120  Am. 
St.  Rep.  935;  State  v.  Children's  Home,  10 
N.  D.  403,  88  N.  W.  273;  Reeve  v.  Dennett, 
141  Mass.  207,  6  N.  B.  378;  State  t.  Brown, 
50  Minn.  353,  52  N.  W.  935,  16  L.  R.  A  691, 
36  Am.  St.  Rep.  651;  Prescott  v.  State,  19 
Ohio  St  184,  2  Am.  Rep.  388. 

In  the  case  of  Jain  v.  Priest,  30  Idaho,  273, 
164  Pac.  361,  we  held  that  a  judgment  of  a 
district  court  in  a  habeas  corpus  proceeding, 
involving  the  custody  of  a  minor  child,  is  a 
final  judgment  In  a  proceeding  of  a  dvll 
nature,  and  that  an  appeal  lies  from  the  dis- 
trict court  to  this  court 

In  the  case  of  Gormack  v.  Marshall,  211  111. 
610,  71  N.  E.  1077,  67  L.  R.  A  787,  1  Ann. 
Cas.  256,  It  was  held  that  Issues  of  fact  in- 
volved in  habeas  corpus  proceedings,  involv- 
ing  tbe  custody  of  a  child,  when  adjudicated, 
became  res  Judicata,  and  that  a  Judgment  in 
such  a  case  is  a  bar  to  another  habeas  corpus 
action  in  the  same  court,  or  in  another  court 
where  the  facts  involved  are  tbe  same  as 
those  previously  adjudicated,    nils  case  la 
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In  line  with  the  great  weight  of  anthority, 
and  many  cases  are  dted  and  dlscuased  hi 
the  opinion. 

The  record  presented  In  the  case  at  bar, 
disclosing  as  it  does  that  plalDtllT  originally 
called  into  exercise  the  jurisdiction  of  the 
district  court,  an  orderly  course  of  procedure 
would  require  that  the  plalntiflT  do  not  aban- 
don her  action  in  the  district  court,  but  that 
she  proceed  to  a  determination  of  all  the  Is- 
sues Involved  in  that  court,  and  if  dissatis- 
fied with  the  flual  Judgment  therein  render- 
ed she  may  bring  the  whole  matter  to  this 
court  for  review  on  appeal. 

Inasmuch  as  the  time  for  appeal  to  this 
court  from  the  Judgment  rendered  and  enter- 
ed In  the  court  below  has  expired  during  the 
time  this  court  has  had  the  matter  under 
consideration,  and  in  view  of  the  fact  that  the 
custody  and  welfare  of  a  minor  child,  and 
one  of  the  moet  sacred  rights  of  a  parent, 
are  Involved  in  this  proceeding,  relief  may  be 
had  and  the  Judgment  of  the  district  court 
set  aside  upon  a  proper  showing  being  made 
under  the  provisions  of  Rev.  Codes,  {4229. 
Upon  such  relief  being  granted,  we  quote 
from  the  case  of  Ex  parte  Collins,  151  Gal. 
340.  90  Pac.  827,  91  Pac.  397,  129  Am.  St  Rep. 
122,  as  to  the  procedure  to  be  employed: 

"The  function  of  the  petition  ia  to  secure  the 
issnance  of  the  writ,  and,  when  the  writ  is  is- 
sued, the  petition  has  accompliabed  its  purpose. 
The  writ  requires  a  return  by  the  officer  or 
other  person  having  the  custody  of  the  prisoner. 
To  such  return  the  petitioner  may  present  ex- 
ceptions, raising  questions  of  law,  or  a  traverse, 
raising  issues  of  fact,  or  both.  Where  the  re- 
turn is  not  subject  to  exception — that  is,  where 
It  sets  forth  process  which  on  its  face  shows 
(foofl  Rround  for  holding  the  prisoner,  such  pro- 
cess being  produced  at  the  hearing  (Pen.  Code, 
{  14S0)  and  the  traverse  alleges  matter  tending  to 
invalidate  the  apparent  effect  of  such  process — 
the  burden  ofprovlng  such  new  matter  is  on  the 
petitioner.  The  remarks  in  Re  Smith,  143  Gal. 
868,  77  Pac.  180,  are  to  be  taken  as  referring 
only  to  the  case  where,  by  agreement  of  the 
parties  and  the  consent  of  the  court,  the  petition 
Is  treated  as  a  traverse  to  the  return,  and  its 
averments  are  not  disputed.  This  coarse  has 
frequentiy  been  followed  in  this  court;  but 
where  it  is  followed  it  does  not  require  the  re- 
spondent to  file,  in  addition  to  the  return,  a 
{iWding,  specifically  denying  the  affirmative  al- 
egations  of  the  petition,  treated  as  a  traverse, 
nor  does  it  shift  the  burden  of  proof  as  to  such 
allegations  from  the  petitioner  to  the  respond- 
ent. To  adopt  the  analogy  of  pleadings  in  civil 
actions,  the  return  is  the  complaint,  and  the 
traverse  is  the  answer;  new  matter  set  up  In 
the  traverse  is  deemed  denied,  and  must  I>e 
proved  by  the  party  alleging  it." 

See  ^Bev.  Codes,  If  8347,  8351. 

The  district  court  will  have  power  to  re- 
qnire  the  defendant  to  make  proper  return 
to  the  writ,  setting  forth,  not  only  the  au- 
thority under  which  he  has  the  custody  of 
the  child,  but  al&o  the  reasons.  If  any  there 
be,  why  the  plaintiff  is  not  a  suitable  person 
to  have  the  guardianship  and  custody  of  her 
daughter.  The  plaintiff  will  thereupon  make 
gudi  answer  to  the  return  as  she  may  be  ad- 


Tleed  Is  necessary,  and  the  case  may  be  tried 
upon  the  Issues  so  framed. 

The  writ  issued  by  this  court  will  be  quash- 
ed, and  the  petition  denied. 

BUDOE,  O.  J.,  and  MORGAN,  X,  concur. 


(U  Idaho,  3») 
STATE  V.  MORTON. 
(Supreme  Court  of  Idaho.     March   12,  1918.) 

1.  Intoxicatino  Liquors  «=»  147(1)  —  "Pbo- 

HIBITION    DiSTBICT." 

In  a  county  in  which  the  sale  of  intoxicat- 
ing liquor  has  not  been  prohibited  by  law,  whidi 
coanty  contained  a  municipDlity  in  which  li- 
censes for  the  sale  of  intoxicating  liquor  had 
been  issued  and  were  in  force,  neither  the  por- 
tion of  the  county  lying  outside  of  the  con- 
fines of  the  municipality,  nor  any  precinct  out- 
side of  the  municipality,  constituted  a  "prohibi- 
tion district,"  as  defined  by  Sess.  Laws  1913, 
c,  27,  I  7. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Prohibition  Dis- 
trict.] 

2.  Intoxicating   Liquobs   4=>147(1)— Looai. 
Option  —  Pbohibition  Distbict  — '  'Tkbbi- 

TOBY." 

The  word  "territory,"  as  used  in  Laws  1913, 
c.  27,  I  7,  providing  that  a  prohibition  district 
is  territory  in  which  the  sale  of  intoxicating 
liquor  is  prohibited  by  law,  or  where  no  liquor 
license  has  been  issued,  means  the  state  or  a 
political  subdivision  of  it;  a  unit  of  country 
with  some  sort  of  government  peculiar  to  itself. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Sories,  Terri- 
tory,] 

Budge,  0.  J.,  dissenting. 

Appeal  from  District  Court,  Ada  (3omity; 
Charles  P.  McCarthy,  Judge. 

Edward  E,  Morton  was  convicted  of  maia- 
talning  a  common  nuisance  In  a  prohibitloa 
district,  and  he  appeals.    Reversed. 

Wood,  Drlscoll  &  Wood  and  S.  L,  Tipton, 
all  of  Boise,  for  appellant  J.  H.  Peterson, 
E:x-Atty.  Gen.,  T.  A.  Walters,  Atty.  Gen.,  and 
J.  P.  Pope,  Asst  Atty.  Gen.,  for  the  State. 

RICE,  J.  By  the  indictment  in  this  case 
it  was  charged  that  the  appellant  did,  on  or 
about  the  7th  day  of  Decemlwr,  1914 — 
"in  a  certain  brick  building  located  at  the 
south  end  of  Ninth  street,  known  as  Joplin's 
Corner,  said  brick  building  being  then  and  there 
outside  of  the  city  limits  of  Boise  City,  a  mu- 
nicipal corporation  of  the  state  of  Idaho,  and 
within  a  prohibition  district,  willfully  and  un- 
lawfully occupy,  maintain,  control  and  keep 
open  a  place  where  intoxicating  liquors  were 
sold,  dehvered,  furnished,  given  away  and  oth- 
erwise disposed  of  in  violation  of  law." 

It  Is  conceded  that  at  the  time  specified 
In  the  Indictment  the  sale  of  Intoxicatiiig 
liquor  In  Ada  county  had  not  been  prohibit- 
ed by  law;  that  liquor  licenses  were  granted 
and  saloons  and  other  places  where  Intoxi- 
cating liquor  was  sold  were  maintained  with- 
in the  limits  of  the  municipality  of  Boise 
City;  that  no  liquor  licenses  were  granted  un- 
der which  saloons,  or  other  places  for  the 
sale  of  intoxicating  liquor,  could  be  maln- 
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telned  In  Ada  county  ontslde  of  the  coiv 
porate  limits  of  Boise  City.  It  Is  also  con- 
ceded that  the  appellant  did  maintain  a 
place  where  Intoxicating  llqnor  was  sold  and 
disposed  of  at  the  time  and  place  set  forth 
In  the  indictment 

[1]  The  question  presented  by  this  appeal  is 
whether  the  place  where  appellant  conducted 
his  business  was  In  a  prohibition  district.  In 
the  local  option  law  of  1909  (Laws  1909,  p. 
18),  a  prohibition  district  is  defined  to  be: 

"Any  district  or  territory  in  the  state  of 
Idaho,  in  which  the  sale  of  intoxicating  liquors 
is  prohibited  by  -law." 

This  definition  was  in  force  and  effect  In 
1911,  when  the  Legislature  passed  the  law 
defining  the  crime  with  which  appellant  is 
charged  as  follows: 

"All  places  in  a  prohibition  district  of  the 
state  or  Idaho  where  intoxicating  liquors  are 
sold,  famished,  delivered,  given  away,  or  other- 
wlae  disposed  of  in  violation  of  law;  or  where 
persons  are  permitted  to  resort  for  the  purpose 
of  drinking  intoxicating  liquors  as  a  beverage; 
or  where  intoxicating  liquors  are  kept  for  sale, 
delivery  or  disposition  in  violation  of  law,  and 
all  intoxicating  liquors,  vessels,  glasses,  kegs, 
pumps,  bars  and  other  property  kept  in  and 
used  in  maintaining  such  a  place,  are  hereby 
declared  to  be  common  nuisances,  ,and  every 
person  who  maintains  or  assists  in  maintaining 
such  common  nuisance  is  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  less  then  twenty-five 
dollars,  nor  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  for  not  less 
than  ten  days  nor  more  than  six  months,  or 
by  both  such  fine  and  imprisonment  for  each 
offense."    Sess.  Laws  1911,  c  16,  §  2,  p.  33. 

Thereafter,  in  1913,  the  Legislature  passed 
an  act  further  regulating  the  disposal  of  al- 
cohol and  lntoxicatli%  liquors  within  pro- 
hibition districts,  and  In  said  act  defined  a 
prohibition  district  as  follows: 

"  'Prohibition  district'  within  the  meaning  of 
this  act  and  all  other  acts  prohibiting  the  Bell- 
ing of  intoxicating  liquor  in  anjr  prohibition  dis- 
trict in  this  state,  IS  territory  in  which  the  sale 
of  intoxicating  liquor  is  prohibited  by  law,  or 
where  no  liquor  hcense  has  'been  issued  in  ac- 
cordance with  the  laws  of  this  state."  Sess. 
Laws  1918,  c.  27,  |  7,  p.  127. 

[2]  It  will  be  observed  that  this  section  Is 
a  single  sentence  composed  of  two  clauses, 
by  the  first  of  which  territory  wherein  the 
sale  of  intoxicating  liqnor  was  then,  or  might 
thereafter  be,  prohibited  by  law  was  made 
a  prohibition  district,  and  by  the  second, 
sudi  a  district  was  created  of  territory 
wherein  no  liquor  license  was  Issued.  The 
Legislature  nsed  the  word  "territory"  in  the 
first  clanse  to  mean  the  state,  or  a  political 
subdivision  of  It,  wherein  the  sale  of  intoxi- 
cating liquor  might  theretofore  hare  been,  or 
might  thereafter  be,  prohibited  by  law,  and 
since  the  word  was  nsed  but  once  in  the 
section,  it  undoubtedly  has  the  same  mean- 
ing when  applied  to  the  second  clause. 

The  natural  construction  of  the  language 
of  the  last-mentioned  section  would  be  that 
by  "prohibition  district"  is  meant  territory  In 
which  the  sale  of  Intoxicating  liqnor  Is  pro- 
hibited by  law,  or  territory  In  which  the 


sale  of  Intoxicating  liquor  might  have  been 
prohibited  by  law,  but  where  It  was  not  ao 
prohibited,  but  notwithstanding  it  was  not 
so  prohibited  no  Uqnor  licenses  had  been  is- 
sued in  accordance  with  the  laws  of  this 
state.  The  word  "territory,"  when  nsed  la 
a  statute  like  this,  connotes  a  unit  of  coun- 
try with  some  sort  of  government  peculiar 
to  itself.  Bouvier's  Law  Dictionary  defines 
"territory"  as  follows: 

"A  part  of  a  country  separate  from  the  rest 
and  subject  to  a  particular  jurisdiction." 

One  ot  the  definitions  given  by  Webster  is: 
"Any  area  or  tract  of  a  state  not  invested 
with  full  rights  of  sovereignty,  but  governed 
or  ruled  as  a  dependency  or  subject  area,  or 
having  a  legal  system  more  or  less  peculiar  to 
itself." 

These  units,  so  far  as  the  law  In  force  at 
the  time  the  ofTense  complained  of  in  the  In- 
dictment is  concerned,  were  counties  and  mu- 
nicipalities. Hence  a  portion  of  a  county 
could  not  be  a  prohibition  district  Liquor 
licenses  had  been  issued  In  Ada  county,  a 
political  subdiyislon  of  the  state,  wherein  the 
sale  of  intoxicating  liqnor  might  have  been 
prohibited  but  was  not  Therefore  it  was 
not  a  prohibition  district 

It  is  claimed,  however,  that  a  precinct  of 
the  county  lying  outside  of  the  municipality 
is  such  a  unit  of  territory  that  it  may  be  a 
prohibition  district  But  a  precinct  has  no 
governing  body  which  could  either  grant  or 
refuse  liquor  licenses  within  its  limits.  The 
term  "prohibition  district,"  when  used  in 
defining  the  otCe^se  with  which  the  appellant 
is  charged,  must  have  the  same  meaning  as 
"prohibition  district"  as  used  in  the  oth» 
provisions  of  the  statutes  prohibiting  and 
regulating  the  sale  of  intoxicating  liquor  and 
alcohol. 

By  the  act  of  1913  It  Is  made  unlawful  for 
any  physician  to  issue  a  prescription  for  in- 
toxicating liquor  as  pedidne  in  prohibition 
districts,  except  in  case  of  actual  sickness 
and  after  making  a  thorough  examination, 
and  then  only  by  the  use  of  a  prescribed 
form  of  prescription.  By  section  2  of  the 
act  it  Is  declared  to  be  unlawful  to  sell  or 
dispose  of  alcohol  in  a  prohibition  dlatrlct 
to  any  person  until  such  person  shall  sub- 
scribe and  swear  to  an  afildavlt  before  cer- 
tain designated  officers.  By  said  act  It  la 
further  provided  that  no  wine  shall  be  sold 
in  any  prohibition  district  within  the  state, 
except  for  sacramental  purposes,  and  It  is 
made  unlawful  for  any  person  to  sell  or  dis- 
pose of  any  intoxicating  liquor  of  any  kind 
in  any  prohibition  district  In  the  state,  «x- 
cept  by  a  regultfrly  licensed  pharmacist,  and 
then  only  upon  compliance  with  the  other 
provisions  contained  in 'the  act  By  the  same 
act  it  is  also  made  unlawful  for  any  person 
to  bring  or  deliver  into  any  prohibition  dis- 
trict in  this  state,  or  to  have  upon  his  per- 
son, or  in  his  personal  baggage,  or  keep  in 
his  residence,  If  such  Is  not  a  place  of  tmA 
ness,  for  his  private  oiBe^  Intozlcatliig  Ittuois 
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In  qnantltx  In  exeen  oC  one  gall<nk,  or  one 
case  of  beer  contalnlns  not  more  tban  24 
quart  bottles.  This  last  iwoTlalOD  was  re- 
pealed by  Sees.  Laws  1913,  c.  99,  p.  416,  bat 
it  may  be  considered  In  determining  tbe  true 
definition  of  "proUbltion  district." 

In  view  of  these  provisions  It  Is  dlfflcnlt  to 
believe  that  It  was  the  intention  of  the  Leg- 
islatnie  that  a  precinct  in  which  no  liQaor 
licenses  had  been  granted  shonld  oonstltnte 
a  prohibition  district  Doubtless  It  is  trae 
that  there  were,  In  many  coontles  of  the 
state  which  at  the  time  of  the  enactment  of 
the  act  were  known  as  wet  counties,  precincts 
In  which  no  licenses  for  the  sale  of  intox- 
icating liquors  had  been  applied  for  or  grant- 
ed.  It  sorely  was  not  Intended,  for  instance, 
that  a  physician  in  such  a  county  must 
change  his  method  of  practice  when  he  cross- 
ed the  precinct  line  from  a  precinct  In  which 
a  saloon  was  located  to  one  In  which  no  li- 
censes bad  been  granted,  in  order  to  avoid 
rendering  himself  liable  to  forfeiture  of  his 
license  to  practice  medicine  in  the  state. 
Similar  considerations  are  applicable  to  the 
other  provisions  of  the  act  referred  to  above. 

In  view  of  these  considerations,  we  are 
constrained  to  hold  that  the  place  in  which 
it  Is  conceded  the  appellant  conducted  his 
business  was  not  a  prohibition  district,  and 
the  Judgment  must  be  reversed. 

MORGAN,  X,  concurs. 

BUDGE,  C.  X  (dissenting).  The  first  and 
only  Important  assignment  of  error  involves 
the  construction  of  section  2,  c.  16,  Session 
Laws  of  1011,  and  section  7,  c.  27,  Session 
Laws  of  1913,  set  forth  in  tbe  majority  (pin- 
ion. 

It  ia  tbe  contention  of  the  apitellant  that 
the  county  of  Ada  constituted  the  unit  of 
measurement  for  a  prohibition  district  with- 
in the  meaning  of  the  foregoing  statutory 
provisions,  and  that,  since  liquor  'licenses 
were  Issued  and  in  efCect  In  Boise  City,  he 
did  not  maintain  a  common  nuisance.  It  Is 
insisted  by  the  state  that  all  territory  out- 
side of  Boise  City  where  no  liquor  licenses 
had  been  Issued  or  were  In  force  was  prohibi- 
tion territory.  The  question  therefore  arises: 
WTiat  Is  a  prohibition  district  within  the 
meaning  of  the  statutory  provision  that  a 
•"prohibition  district"  •  •  •  Is  territory 
•  •  •  where  no  liquor  license  has  been 
Issued  in  accordance  with  the  laws  of  this 
state."  The  duty  devolving  upon  this  court 
is  to  place  a  reasonable  construction  upon 
the  provisions  of  the  statutes  to  tbe  end  that 
tbe  evident  purpose  of  the  acts  be  attained. 

It  Is  the  holding  of  the  majority  opinion 
that  the  county,  as  contradistinguished  from 
the  prednct,  la  the  unit  of  territory  intend- 
ed by  tbe  statute  to  comprise  a  prohibltlcai 
district ;  but  It  would  be  more  reasonable  to 
bold  that  the  precinct  is  the  unit  rather  than 
tbe  county.    Stress  Is  laid  upon  the  deflnl- 
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ttons  of  the  wofd  territory."  "Tarrltory" 
is  defined  In  the  majority  opinion  aa  "a  part 
of  a  country  separated  from  the  rest  and  sub- 
ject to  a  particular  Jnrisdlctlcm,"  or  "any 
area  or  tract  of  a  state  not  Invested  with 
full  rights  of  sovereignty,  but  governed  as  a 
dependency  or  separate  area,  or  having  a  le- 
gal system  more  or  less  peculiar  to  itself." 
If  there  is  anything  to  be  deduced  from 
these  definitions,  it  would  be  not  only  against 
rather  than  In  support  of  the  theory  that 
tbe  county  Is  the  imlt,  but  in  support  of  the 
theory  that  the  precinct  Is  the  unit,  for  the 
following  reasons:  The  precinct  was  abso- 
lutdy  subject  to  tbe  "particular  Jurlsdio 
tlon"  of  the  board  of  county  commlssionerr 
which  had  tbe  exclusive  right  to  refuse  to 
grant  liquor  licenses;  the  precinct  was  not  an 
"area  or  tract"  invested  with  full  rights  of 
sovereignty;  and  the  precinct  had  "a  legal 
system  more  or  less  peculiar  to  ItseU" — 
these  definitions  certainly  apply  as  well  to 
a  precinct  as  to  a  county. 

Sections  1507  and  1S08,  Revised  Codes, 
would  seem  to  strengthen  the  latter  view. 
Section  1S07  provided  that  an  application  for 
a  liquor  license  must  specify  the  precinct 
within  which  the  place  of  sale  was  to  be 
located  and^  when  granted,  the  license  was 
restricted  to  tswA  precinct;  section  1S06  pro- 
vided that  when  such  application  was  made 
for  a  liquor  license,  outside  of  any  incorpo- 
rated city,  it  was  the  duty  of  the  board  of 
county  commissioners  to  determine  whether 
or  not  the  liquor  license  should  be  granted, 
"either  upon  their  own  motion  or  upon  ob- 
jections duly  filed  upon  the  part  of  any  cit- 
izen and  resident  of  the  precinct  within 
which  it  Is  Intended  to  carry  on  such  sale"; 
thus  making  it  clear  that  the  rural  precincts 
were  entitled  to  especial  consideration  so 
far  as  the  question  of  issuing  liquor  licenses 
was  concerned.  In  fact,  the  precinct  was  the 
only  unit  recognized,  under  the  law  as  it 
stood  prior  to  the  enactment  'of  the  local 
option  law,  by  county  and  state  licenses. 

As  stated  In  tbe  majority  opinion,  the  lo- 
cal option  law  of  1909  defined  a  prohibition 
district  to  be  "any  district  or  territory  in 
the  state  of  Idaho  In  which  the  sale  of!  in- 
toxicating liquor  is  prohibited  by  law" ;  that 
is,  where,  by  an  election  held  under  the  lo- 
cal option  law,  by  a  majority  vote  tbe  sale 
of  intoxicating  liquor  was  prohibited,  the 
ccnnmlssloners  had  no  power  to  issue  liquor 
licenses.  This  was  the  situation  in  1911 
when  the  Legislature  passed  the  law  defining 
the  crime  with  which  appellant  is  charged. 
At  that  time  there  were  many  counties  that 
bad  not  voted  to  prohibit  the  sale  of  Intox- 
icating liquors,  and  there  were  municipali- 
ties in  those  counties  which  were  strongly 
In  favor  of  the  sale  of  intoxicating  liquors 
within  the  municipalities,  thereby  overcom- 
ing the  vote  In  the  county  cast  by  rural  dis- 
tricts. 

The  1918  sesslMi  of  tbe  Legislature^  to  fur^ 
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ther  restrict  and  prohibit  the  sale  of  Intox- 
icating liquors  and  afFord  additional  protec- 
tion to  rural  districts,  passed  an  act  further 
regulating  the  disposal  of  alcohol  and  intox- 
icating liquors,  and  defined  a  prohibition  dis- 
trict as  any  "territory  in  which  the  sale  of 
intoxicating  liquor  is  prohibited  by  law,  or 
where  no  liquor  Jioense  has  been  issued  in 
accordance  with  the  laws  of  this  state." 
(Italics  mine.)  Session  Laws  1913,  c.  27,  ( 
7,  p.  127. 

Prior  to  the  1913  law  the  commissioners 
had  the  power,  under  section  1508,  Revised 
Codes,  to  refuse  to  grant  a  liquor  license 
in  any  precinct  or  unincorporated  town  or 
village,  or  In  any  incorporated  village,  town, 
or  city  within  the  county  (Anderson  v.  Board 
of  County  Commissioners,  22  Idaho,  190,  125 
Pac.  188;  Sullivan  v.  Board,  22  Idaho,  202, 
125  Pac.  191);  and  any  such  place  where 
no  Uquor  license  had  been  issued  would  be 
territory  "where  no  liquor  license  has  been 
issued  in  accordance  with  the  laws  of  this 
state,"  and  would  constitute  a  prohibition 
district  within  the  meaning  of  chapter  27, 
I  7,  p.  127,  Session  Laws  1913.  The  very 
purpose  of  the  latter  section  was  to  make 
all  such  territory  a  prohibition  district,  and 
to  afford  the  protection  of  the  provisions  of 
the  law  applicable  to  prohibition  districts  to 
rural  sections  where  no  licenses  had  been  is- 
sued, and  to  make  it  impossible  for  munici- 
palities, which  by  reason  of  a  majority  vote 
had  made  a  county  "wet,"  to  deprive  the 
rural  communities  within  such  county  of  the 
protection  afforded  by  the  provisions  of  chap- 
ter 15,  f  2,  p.  33,  Session  Lews  1911.  To  hold 
otherwise  it  would  follow  that  where  a  county 
was  voted  "wet,"  and  liquor  licenses  were 
granted  within  a  municipality,  the  entire 
county  would  be  "wet,"  irrespective  of  the 
action  of  the  board  of  commissioners  in  re- 
fusing to  grant  liquor  licenses,  and  a  common 
nuisance  such  as  maintained  by  appellant 
could  not  be  abated.  The  abatement  of  the 
nuisance  was  the  real  object  sought  to  be 
attained  by  this  legislation.  The  majority 
opinion  emasculates  the  amendment,  and  de- 
prives the  rural  districts  of  the  added  pro- 
tection the  amendment  was  designed  to  af- 
ford. 

The  majority  opinion  urges  that  by  the  act 
of  1913  it  was  made  unlawful  for  a  physician 
to  issue  a  prescription  for  intoxicating  liq- 
uor as  medicine  in  a  prohibition  district, 
except  in  case  of  actual  sickness  and  after 
making  a  thorough  examination,  and  then 
only  by  the  use  of  a  prescribed  form  of  pre- 
scription. Therefore  the  unit  could  not 
consistently  be  limited  to  less  territory  than 
the  county,  tor  the  reason  that  to  hold  other- 
wise would  work  a  hardship  on  the  physi- 
cian by  requiring  him  to  change  his  method 
of  practice  when  he  crossed  the  precinct  line 
from  a  pi'ednct  in  which  a  saloon  was  locat- 
ed  to  one  in  which  no  license  bad  been  is- 
sued and  render  him  liable  to  forfeiture  of 
bis  license  to  practice  medicine. 


The  statute  imposed  only  one  burden  upon 
the  pbysidan,  that  In  a  prohibition  district 
his  prescriptions  for  intoxicating  liquors 
were  restricted  to  "cases  of  actual  sickness 
and  after  making  a  thorough  examination 
of  the  patient"  He  need  not  concern  him- 
self with  wet  or  dry  territory  nor  their  re- 
spective boundaries  If  he  confined  his  pre- 
scriptions of  Intoxicating  liquor  to  cases  of 
actual  sickness,  and  if  he  prescribed  intoxi- 
cating liquor  in  cases  other  than  actual  sick- 
ness he  fostered  the  industry  the  law  was 
designed  to  curtail.  No  prescription  wovid 
be  required  in  wet  territory  because  the  pa- 
tient could  get  Intoxicating  liquor  there  with- 
out a  prescription. 

In  my  opinion,  neither  the  county  unit 
theory  nor  the  precinct  unit  theory  correctly 
Interprets  the  sections  of  the  statutes  involv- 
ed. Either  view  unduly  limits  and  restricts 
the  purpose  of  the  acts,  the  objects  sought  to 
be  attained  by  them,  and  the  broad  language 
used  therein.  It  is  clearly  apparent  that 
had  it  been  the  intention  of  the  Legislature 
to  restrict  a  prohibition  district  to  the  ter- 
ritory comprising  a  county,  precinct,  or  mu- 
nicipality, these  limits  would  have  been  pre- 
scribed in  the  act  in  definite  terms;  but  the 
act  placed  no  limitations  other  than  "terri- 
tory in  which  the  sale  of  Intoxicating  liquor 
is  prohibited  by  law,  or  where  no  liquor  li- 
cense has  been  Issued  in  accordance  with 
the  laws  of  this  state."  The  pertinent  fact 
is  that  no  liquor  licenses  had  been  Issued  or 
were  In  force  outside  of  the  boundaries  of 
the  municipality  nor  in  any  territory  in  Ada 
county  outside  of  Boise  City.  Liquor  licens- 
es had  only  been  issued  and  were  in  force 
within  Boise  City,  the  territorial  limits  of 
which  are  well  defined.  Since  Boise  City  is 
a  municipality  and  a  separate  entity,  the 
Issuance  of  liquor  licenses  therein  depended 
upon  the  joint  action  of  the  municipal  au- 
thorities and  the  board  of  county  commis- 
sioners,, while  the  issuance  of  such  licenses 
within  the  coimty  outside  of  municipalities 
rested  with  the  board  of  county  commission- 
ers solely.  It  was  within  the  power  of  the 
board  to  refuse  to  grant  liquor  licenses  with- 
in a  precinct  or  within  any  given  territory 
in  the  county,  and  where,  as  in  this  case,  no 
liquor  licenses  had  been  issued  or  were  In 
force  anywhere  in  the  county  outside  the 
boundaries  of  a  municipality,  all  such  terri- 
tory lying  without  the  boundaries  thereof 
was  territory  where  no  liquor  licenses  had 
heen  issued  according  to  law,  and  constitut- 
ed a  prohibition  district  within  the  meaning 
of  section  7,  c.  27,  supra,  and  the  maintain- 
ing of  a  place  therein  where  liquors  were  dis- 
posed of,  as  shown  by  the  admitted  facts, 
constituted  it  a  common  nuisance  within  the 
meaning  of  such  statutory  provisions. 

The  purpose  of  the  law  was  to  prescribe 
the  means  by  Which  a  public  nuisance  might 
be  abated,  and  to  give  the  statute  a  restrict* 
ed  construction  defeats  this  purpose. 

The  judgment  should  be  affirmed. 
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DENVER  &  R.  O.  R.  CO.  t.  WRIGHT. 

(No.  8795.) 

(Supreme  Court  of  Colorado.    March  4,  1918.) 

1.  RaIUCOADS    ^=3430 — KrLLINO    Aniuals  — 

Notice — Limitations. 
Under  the  railroad  fencing  act  (Laws  1911, 
p.  400),  where  a  railroad  kills  an  animal  on  its 
track,  compliance  by  the  company  with  the  re- 
quirements of  sections  5-9  (pages  402-405)  as 
to  notification  of  live  stock  inspector,  etc.,  be- 
ing necessary  to  put  into  operation  sections  10 
and  11  (page  406),  barring  the  owner's  claim 
unless  he  files  sworn  proof  with  the  station 
agent  within  six  months  from  the  killing,  the 
company  cannot,  where  it  did  not  comply  with 
such  requirements,  avail  itself  of  the  siz-month 
statute  of  limitations,  because  the  owner  volun- 
tarily filed  such  claim  with  the  station  agent  be- 
fore suit ;  such  filing  being  unnecessary  and 
merely  gratuitous. 

2.  Railboads  «=»441(6)— Animauj   Killed— 
Pbesumption. 

Where  animals  were  kiUed  on  railroad  track 
at  points  where  the  road  was  required,  by  the 
railroad  fencing  act,  (Laws  1911,  p.  400)  to  be 
inclosed,  it  will  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  they  came  upon 
the  railroad  at  such  points. 

3.  CoNsrrrnTioNAL  Law  iS=»46(1)— Determi- 
nation OF  Constitutionality — Necessity. 

Unconstitutionality  of  that  portion  of  the 
railroad  fencing  act  (Laws  1911,  p.  400)  allow- 
ing legal  interest  on  claim  for  animal  killed  on 
railroad  track  from  the  date  of  such  killing  is 
immaterial  to  a  railroad  defending  action  on 
such  a  claim,  where  the  jury  allowed  plaintiff 
no  interest 

4.  Appeal  and  Ebbob  «=>10&:2(2)— Habmlebs 
Ebbob— Admission  of  Evidencb. 

Id  an  action  for  animals  killed  on  railroad 
track,  any  error  in  allowing  plaintiff  to  intro- 
duce, in  connection  with  section  foreman's  dep- 
osition read  to  the  jury,  railroad  company's 
records  of  report  made  by  section  foreman  to  its 
claim  agent  and  a  book  kept  by  the  section 
foreman,  was  harmless,  where  the  foreman  tes- 
tified orally  upon  direct  and  cross  examination 
as  to  all  matters  contained  in  the  written  docu- 
ments, and  the  evidence  conclusively  showed 
that  the  animals  were  killed  by  trains  on  the 
unfenced  portion  of  the  railroad. 

Ed  Banc.  Error  to  District  Court,  Cbaflee 
County;   Charles  A.  Wilkin,  Judge. 

Action  by  A.  E.  Wright,  Jr.,  against  the 
Denver  &  Rio  Grande  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afi9rmed. 

EL  N.  aark,  R.  G.  Lucas,  and  T.  M.  Stu- 
art, Jr.,  all  of  Denver,  for  plaintiff  in  error. 
H.  L.  McGinnls  and  6.  K.  Hartensteln,  both 
of  Buena  Vista,  for  defendant  in  error. 

GARRIGUES,  J.  1.  This  suit  is  brought 
under  sections  1,  2,  3,  and  4  of  tbe  railroad 
fencing  act  (Sess.  L.  1911,  p.  400),  to  recover 
tbe  value  of  stock  killed  on  the  railroad. 
Tbe  basts  of  tbe  action  is  negligence  on  ac- 
count of  failing  to  fence  tbe  railroad,  and 
DO  recovery  can  be  bad  wbiCb  is  not  founded 
upon  such  negligence. 

Section  1  requires  every  railway  company 
to  fence  its  railroad,  and  to  construct  and 
maintain  good  and  sofflclent  cattle  guards  at 
public  crossings,  for  tbe  protection  of  live 
stodt,  amply  snfBcient  to  prevent  it  from  get- 


ting on  the  railroad,  except  vltbin  the  lim- 
its of  Incorporated  towns  and  dtles  or  the 
yard  limits  of  established  stations,  or  at  pub- 
lic road  and  highway  crossings. 

Section  2  makes  every  railway  company 
falling  to  Inclose  Its  railroad  with  such  fenc- 
es and  guards  absolutely  liable  for  all  live 
stock  running  at  large  killed  on  tbe  railroad 
by  the  engines  or  cars  of  tbe  company. 

Section  3  provides,  if  tbe  railroad  is  in- 
closed with  good  and  sufficient  fences  and 
guards  capable  of  keeping  animals  off  tbe 
railroad,  the  company  may  plead  and  prove 
the  same  as  a  defense  for  any  animals  killed 
within  tbe  inclosure. 

Section  4  makes  tbe  killing  of  any  animal 
by  coming  in  contact  with  any  engines  or 
cars  prima  fade  evidence  of  negligence,  and 
the  company  liable  for  the  full  value  of  any 
animal  so  killed,  unless  it  shall  affirmatively 
show  that  the  killing  was  not  caused  by  its 
negligence. 

Plaintiff  alleges  that  tbe  animals  were 
killed  by  the  engines  and  cars  upon  an  un- 
fenced portion  of  the  railroad  at  a  point 
where  the  road  was  required  to  be  fenced, 
and  tbat  the  killing  was  due  to  and  resulted 
from  a  failure  of  the  company  to  inclose  Its 
railroad  at  tbe  point  where  the  animals  were 
killed. 

The  evidence  shows  that  the  animals  were 
killed  by  coming  in  contact  with  a  train  on 
the  railroad  at  a  point  where  the  same  was 
not  inclosed,  and  where  tbe  law  required  an 
inclosure.  The  road  was  unfenced,  and  there 
was  no  inclosure  where  the  animals  were 
killed.  This  established  proof  of  absolute  li- 
ability until  the  company  showed  that  tbe 
road  was  inclosed  as  required  by  law,  or 
that  the  killing  was  at  a  point  where  no  in- 
closure was  required.  Tbe  company  offered 
no  pleading  or  proof  to  establish  either,  or 
that  tbe  killing  was  not  caused  by  its  neg- 
ligence. It  denied  the  allegations  of  the 
complaint,  and  pleaded  two  affirmative  de- 
fenses; one,  tbe  six-month  statute  of  lim- 
itations, based  on  sections  10  and  11  of  the 
act,  and  tbe  other  that  plaintiff  had  not 
complied  with  sections  8  and  9  by  declining 
to  accept  the  estimated  value  of  the  animals 
or  to  arbitrate.  These  affirmative  defenses 
are  laid  upon  the  following  sections  of  the 
act: 

Section  5  provides  tbat  tbe  engineer,  kill- 
ing an  animal  on  tbe  railroad,  sball  notify 
the  company,  and  that  it  shall  notify  the  sec- 
tion foreman  aod  the  nearest  livestock  In- 
spector, and  they  shall  go  to  the  point  where 
tbe  animal  was  killed  and  inspect  it  and  de- 
termine the  ownership.  The  stock  Inspector 
must  also  estimate  the  probable  value  of  tbe 
animal. 

Section  6  makes  it  the  duty  of  the  inspector 
immediately  to  send  a  full  report  of  his  in- 
spection to  the  Secretary  of  the  state  board 
of  inspection  commissioners,  showing  all  the 
facts  and  bis  estimated  value  of  the  animal, 
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and  tbe  foreman  Is  required  to  send  a  simi- 
lar report  to  the  claim  agent 

Section  7  provides  that  the  secretary,  upon 
the  receipt  of  such  report  from  the  Inspec- 
tor, shall  notify  the  owner  of  the  facts,  and 
of  the  Inspector's  estimated  value  of  the  ani- 
mal, and  shall  also  send  a  copy  of  the  Inspec- 
tor's report  to  the  company. 

Section  8  requires  the  owner,  within  30 
days  after  he  has  received  the  report  from 
the  secretary,  to.  make  proof  of  ownership 
and  deliver  It  to  the  secretary,  who  shall  then 
notify  the  company  and  demand  that  it  pay 
to  the  board  the  estimated  value  for  the  ben- 
efit of  the  owner,  which.  If  accepted,  shall 
constitute  final  settlement  But  if  the  owner 
Is  dissatisfied  with  the  estimated  value  and 
is  willing  to  arbitrate,  he  may  file  a  claim 
with  the  board  in  such  sum  as  he  thinks 
justly  due  him. 

Section  9  provides  that  the  parties  may 
then  arbitrate  such  claim  before  the  board, 
and,  if  they  do,  its  finding  shall  be  final. 

Section  10  provides,  in  the  event  the  own- 
er, after  being  notified  by  the  secretary,  de- 
clines to  accept  the  estimated  value  or  to  ar- 
bitrate as  provided  in  sections  8  and  9,  that 
he  must,  within  six  months  from  the  date  of 
the  killing,  file  sworn  proof  and  affidavit 
with  the  station  agent,  and  tf  he  fails  to  do 
so,  the  claim  for  damages  is  forever  barred. 

Section  11  provides  tf  the  company  falls, 
for  30  days  after  the  owner  has  filed  such 
demand,  to  pay  the  actual  value  of  tbe  ani- 
mal, the  owner  may,  within  six  months  from 
the  date  of  filing  such  sworn  proof  and  affi- 
davit of  claim,  sue  and  recover  the  actual 
market  value  of  the  animal,  with  legal  in- 
terest thereon  from  the  date  the  animal  was 
killed. 

2.  There  is  no  evidence  that  the  railway 
company  compiled  with  the  conditions  pre- 
cedent, which  required  the  owner  to  be  no- 
tified by  the  secretary  and  given  an  oppor- 
tunity to  accept,  arbitrate,  or  decline,  as  pro- 
vided In  sections  8  and  9.  The  provisions  of 
sections  5,  6,  7,  8,  and  0  are  conditions  to  be 
complied  with  precedent  to  the  owner  being 
required  to  file  a  claim  with  the  station 
agent  as  required  in  section  10.  It  is  too 
plain  to  admit  of  discu-sslon  that  it  is  only 
in  the  event  the  owner  declines  to  accept  or 
arbitrate  that  be  is  required  to  file  such 
claim.  Plaintiff  was  given  no  opportunity  to 
decline;  therefore  he  was  not  required  to 
file  sworn  proof  and  affidavit  with  the  sta- 
tion agent 

[1]  The  six-month  statute  of  limitations 
is  unavailing  to  defendant  because  it  did  not 
comply  with  the  law  relating  to  the  killing  of 
stock,  settlDg  sections  10  and  11  in  <^)eration 
and  making  them  effective  as  to  plaintiff. 
There  is  no  pleading,  proof,  or  claim  that 
the  company  complied  with  sucb  conditions. 
Plaintiff's  voluntary  act  In  filing  such  claim 
with  the  station  agent  before  bringing  suit 
was  unnecessary,  merely  gratuitous,  and 
fixed  no  limitation  uffon  his  right  to  sue  and 


recover  tihe  full  ralve  nnder  sections  1,  2,  S, 
and  4.  We  have  held  that  a  compliance  with 
tbe  act  was  a  necessary  condition  precedent 
to  putting  sections  10  and  11  into  operation. 
O.,  a.  I.  &  P.  By.  Co.  T.  Byster,  169  Pae. 
1181. 

[2]  We  cannot  allow  admissions  of  counsel 
to  control  as  to  the  construction  of  an  act  ol! 
the  Legislature.  The  foundation  of  the  suit 
is  not  a  failure  to  pay  a  demand  filed  with 
the  station  agent  nie  action  is  based  upon 
negligence  for  failure  to  fence  the  railroad 
at  a  point  where  it  was  required  to  be  In- 
closed.  The  complaint  pleads  the  ultimate 
facts  constituting  such  negligence,  which  is 
clearly  established  by  the  evidence;  Defend- 
ant makes  no  attempt  by  pleading  or  proof 
to  overcome  this  liability  by  shtowlng  that  tbe 
railroad  was  inclosed,  or  that  tbe  stock  got 
on  the  track  at  places  where  the  company 
was  not  required  to  fence,  or  to  exonerate  tbo 
cjompany  in  any  way  from  negligence.  At  tbe 
points  where  the  animals  were  killed,  tbe 
road  was  required  to  be  indoeed,  and,  in  the 
absence  of  evidence  to  the  contrary,  it  will  be 
presumed  these  points  were  the  points  where 
they  came  upon  tbe  railroad.  33  Qyc  pw 
1281  <c). 

3.  But  if  we  concede  for  the  sake  of  the 
argument  that  the  owner  by  filing  his  dalm 
with  the  stetion  agent  waived  the  conditions 
precedent  and  voluntarily  brought  himself 
within  the  provisions  of  sections  10  and  11, 
defendant  is  in  no  better  position  because  the 
suit  was  brought  within  six  months  from  the 
date  of  filing  such  claim. 

[3]  4.  Defendant  claims  that  porti<m  of  the 
stetote  allowing  legal  interest  on  tbe  claim 
from  the  date  the  animal  was  killed  is  un- 
constitutional. If  that  be  conceded,  which  It 
is  not  It  makes  no  difference.  The  Jury  al- 
lowed  plaintiff  no  interest 

[4]  6.  The  evidence  showed  that  the  sec- 
tion foreman  found  the  dead  animals  along 
the  side  of  the  track,  skinned  them,  and 
burned  the  carcasses  as  required  by  law,  and 
sent  a  r^iort  of  his  acts  to  the  claim  agent 
Plaintiff  procured  an  order  from  tbe  court 
allowing  him  to  inspect  these  records,  and 
the  company,  under  pr'otest  produced  them 
hi  open  court  on  the  trial  In  response  to  such 
order.  The  deposition  of  the  section  fore- 
man was  taken  by  plaintiff  and  read  in  evi- 
dence, in  which  he  testified,  both  upon  direct 
and  cross  examination,  to  finding  the  dead 
animals  aloag  the  track  at  places  where  the 
road  was  required  to  be  fenced  and  was  un- 
fenced,  and  that  the  marks  and  bruises  upon 
them,  hair  upon  the  ties  and  marks  in  the 
snow  and  upon  the  banks  and  ground,  showed 
that  tbe  animals  had  been  killed  by  coming 
in  contect  with  a  train.  The  evidence  was 
conclusive  that  the  animals  were  killed  by 
engines  or  cars  upon  the  unfenced  portion  of 
the  railroad  where  It  was  required  to  be 
fenced.    In  connectlGn  with  tbe  secUoa  fore- 
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man's  deposition  read  to  the  jury,  plaintiff 
was  allowed  to  Introduce  In  eyldence  these 
r^wrts  made  by  him  to  the  claim  agent  and 
apparently  some  kind*  of  a  book  kept  by  the 
section  foreman,  to  the  admission  of  which 
error  Is  assigned.  Plaintiff  claims  that  these 
were  properly  admitted  as  a  part  of  the  res 
gestK,  in  which  we  do  not  concur.  Salaa  t. 
People,  61  Cola  461-464,  118  Pac.  992,  37  L. 
R.  A.  (N.  S.)  252.  The  book  was  not  pre- 
served In  the  record  or  bill  of  exceptions;  it 
Is  not  before  ns,  and  we  have  no  way  of  know- 
ing Its  oontenta  Conceding,  but  not  deciding, 
that  it  was  error  to  admit  in  evidence  these 
section  foreman  reports,  the  error  was  harm- 
less, because  he  testified  orally  npon  direct 
and  cross  examination  to  all  the  matters  con- 
tained in  the  written  docnments,  and  the  evi- 
dence shows  BO  conclusively  that  the  animals 
were  killed  by  coming  in  contact  with  trains 
on  the  unfenced  portion  of  defendant's  rail- 
road, where  the  law  required  It  to  be  foiced, 
and  about  which  there  Is  no  controversy,  that 
the  error,  If  any,  was  harmless.  Judgment 
affirmed. 
Affirmed. 

SCOTT,  J.,  not  participating. 

(64  Colo.  306) 

DENVER  ft  R.  G.  R.  CO.  E}MPI(OT*S'  BE- 

LIEF  ASS'N  et  al.  v.  RISHMIU:;EIR 

et  al.    (No.  8750.) 

(Supreme  Court  of  Colorado.    March  4,  1918.) 

Masteb  and  Sxbvart  ^=378— EjiflotIs'  Rx- 
LiEF  Association— Ultra  Vibes  Acts. 
Where  railroad  employes'  relief  association 
was  incorporated  to  collect  monthly  dues  to 
create  a  fund  to  treat  and  care  for  injured  and 
diseased  members,  and  to  run  a  hospital  and 
employ  pbysicians,  etc.,  but  there  was  no  pro- 
vision in  its  certificate,  constitution,  or  by-lAws 
prohibiting  the  admission  of  nonmembers,  and 
the  association  was  able  to  secure  services  of 
competent  surgeons  at  small  salaries  by  allow- 
ing them,  when  there  was  room  in  the  associa- 
tion hospital,  to  take  in .  nonmembers  and  col- 
lect from  such  patients  fees  for  medical  servic- 
es, such  receiving  of  nonmember  patients  was 
trithin  the  general  scope  of  the  purposes  of  as- 
sociation, by  implication,  and  was  not  ultra 
vires. 

Ea  Banc  Error  to  District  Court,  Chaffee 
County;  Charles  A.  Wilkin,  Judge. 

Action  by  George  H.  RlshmUler  and  anoth- 
er against  the  Denver  ft  Rio  Grande  Railroad 
Company  Employes'  Relief  Association  and 
others.  Judgmeqt  for  plaintiffs,  and  defend- 
ants bring  error.    Reversed  and  remanded. 

E.  N.  Clark,  R  O.  Lucas,  and  T.  M.  Stu- 
art, Jr.,  all  of  Denver,  for  plaintiffs  in  error. 
O.  K.  Hartenstein  and  H.  L.  McGlnnls,  both 
of  Buena  Vista,  for  defendants  in  error. 

GARRIGUES,  J.  AU  the  officers  and  reg- 
ular employes  of  the  Denver  &  Rio  Grande 
Railroad  Company  constitute  the  members  of 
an  association  or  corporation,  not  for  pecnnlr 


ary  profit,  called  the  Denver  ft  Rio  Grand* 
Railroad  (Company  Employes'  Relief  Assoda' 
tlon,  which  was  defendant  below  and  is  plain- 
tiff in  error  here.  The  association  was  es- 
tablished in  1888  under  section  224,  p.  156, 
Gen.  Laws  1877.  The  certificate  lUed  in  the 
office  of  the  secretary  of  state  states  the  pur- 
poses of  the  association  are  to  collect  month- 
ly dues  from  the  members  for  the  creat;ion  of 
a  fund  to  be  used  for  the  employment  of  ev- 
ery proper  and  desirable  agency  In  the  treat- 
ment of  all  such  injuries  and  diseases  of  tho 
members  as  it  may  see  fit  to  undertake,  to 
build,  lease  or  rent,  furnish  and  equip  hospi- 
tals, employ  physicians  and  surgeons  and 
nurses,  and  to  puirchase  medical  and  hospi- 
tal supplies. 

The  constitution  and  by-laws  provide  that 
the  general  object  of  the  association  is  to 
create  a  fund  for  the  purpose  of  furnishing 
medical  and  surgical  treatment  to  its  mem- 
bers under  certain  provisions  and  restric- 
tions. The  membership  Is  involuntary,  and 
includes  aU  officers  and  regular  employes  of 
the  railroad  company.  All  contributing  em- 
ployes of  the  company  are  entitled  to  the 
benefit  of  the  relief  fund;  members  who  work 
less  than  one-half  a  month  paying  25  cents, 
and  those  who  work  one-half  month  or  more 
contributing  50  cents  a  month,  which  la  de- 
ducted from  their  pay  roll  and  turned  over 
to  the  treasurer  of  the  association.  This 
fund  must  be  devoted  exclusively  to  the  pay- 
ment of  legitimate  exi)enses  and  the  furnish- 
ing of  relief  to  sick  and  disabled  employes. 
The  treasurer  of  the  railroad  company  is  ex 
officio  treasurer  of  the  association,  and  dis- 
burses its  funds  under  direction  of  a  board 
of  trustees  consisting  of  eleven  members,  six 
of  whom  are  chosen  by  the  employes  and  five 
are  appointed  by  the  general  manager  of  the 
company.  These  trustees  have  general  su- 
pervision over  the  affairs  of  the  association, 
and  are  required  to  make  such  rules  and  reg- 
ulations respecting  the  treatment  of  patients 
in  the  hospitals  as  they  deem  proper  in  far- 
thering the  objects  of  the  association.  All 
hospital  and  medical  and  surgical  treatment 
are  under  the  control  and  direction  of  the 
medical  department  of  the  Denver  ft  Rio 
Grande  Railroad  Company,  the  chief  surgeon 
of  which  is  ex  officio  chief  surgeon  of  the  as- 
sociation, and,  as. such,  has  the  management 
of  its  hospitals  and  medical  service  and  ap- 
pointing of  the  medical  staff.  The  hospitals 
are  required  to  be  open  at  all  times  for  the 
reception  of  sick  or  Injured  employes,  but  to 
secure  admission  to  the  hospitals  and  be  en- 
titled to  the  benefits  of  the  relief  fund  the 
applicant  must  be  a  contributing  employ^  ot 
the  company.  Any  such  employ^  at  his  re- 
quest is  entitled  to  be  admitted  to  the  hos- 
pital, where  his  board,  care,  and  treatment 
shaU  be  free.  The  division  surgeons  hav« 
charge  of  the  hospitals  established  in  their 
respective  divisions,  and  it  Is  their  duty  to 
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Bee  that  no  t)titlent  remains  In  the  hospital 
after  he  Is  tn  a  condition  ,to  be  discharged. 

In  1888  the  association  constructed  a  hos- 
pital at  Salida,  In  Chaffee  county,  which  it 
has  since  maintained  and  operated.  Two  di- 
vision surgeons  were  appointed  to  take  charge 
of  this  hospital;  one,  the  head  surgeon,  to 
receive  a  salary  ot  $150,  and  the  other  $125, 
per  month.  These  amounts  have  never  been 
increased  because  the  funds  of  the  associa- 
tion did  not  Justify  the  payment  of  larger  sal- 
aries. To  induce  competent  surgeons  to  ac- 
cept the  positions,  the  chief  surgeon  and  the 
board  of  trustees  permitted  them  to  take  or 
admit  nonmember  patients  who  paid  to  the 
association  the  regular  or  usual  hospital 
charges;  the  operating  surgeon  being  per- 
mitted to  charge  and  collect  from  the  patient 
a  fee  for  the  operation  or  treatment,  the 
amount  of  which  was  a  matter  of  agreement 
between  the  patient  and  doctor.  No  physi- 
cian or  surgeon  is  permitted  to  have  patients 
or  to  operate  at  the  hospital  except  members 
of  the  hospital  staff,  and  no  nonmember  pa- 
tient is  admitted,  to  the  detriment  of  any 
member  patient  This  system  has  been  fol- 
lowed since  1888  to  the  present  time. 

This  suit  was  brought  in  equity  by  defend- 
ants in  error  to  enjoin  plaintiffs  in  error 
from  receiving  or  treating  medically  or  surgi- 
cally in  the  hospital  at  Salida  persons  who 
are  not  members  of  the  association.  The  court 
found  with  defendants  below  upon  all  dis- 
puted questions  of  fact,  but  encerea  Judgment 
for  plaintiffs,  basing  its  decision  entirely  up- 
on the  certificate  of  Incorporation  filed  with 
the  secretary  of  state  and  holding  as  a  matter 
of  law  that  the  reception  of  nonmembers  into 
the  hospital  for  medical  or  surgical  treatment 
was  ultra  vires;  that  is,  was  unlawful  and 
tn  violation  of  the  charter  powers  of  the  as- 
sociation as  evidenced  by  the  certificate. 

1.  But  one  question  will  be  considered:  Is 
the  admission  and  treatment  of  nonmember 
patients  at  the  association  hospital  at  Salida 
ultra  vires?  No  doubt  the  ultimate  object  of 
the  association  is  to  treat  and  care  for  injured 
members.  There  is  nothing,  however,  in  the 
certificate,  constitution,  or  by-laws  which  pro- 
vides that  the  hospital  shall  be  for  the  ex- 
clusive use  of  the  members  of  the  assoclatlo|i, 
or  prohibiting  the  admission  of  nonmembers. 
The  evidence  shows  that  since  its  organiza- 
tion in  1888,  the  association  has  paid  the 
members  of  the  medical  and  surgical  staff 
at  the  Salida  hospital  very  small  salaries, 
and  that  the  surgeons  have  accepted  the  po- 
sitions under  an  agreement  and  understand- 
ing with  the  association  authorities  that  they 
should  be  permitted  to  take  into  the  hospi- 
tal nonmember  patients  and  collect  from  such 
patients  medical  and  surgical  fees  for  their 
services.  No  part  of  the  association  funds 
are  expended  upon  such  patients ;  they  have 
been  admitted  only  when  there  was  ample 
room  in  the  hospital  for  receiving  and  treat- 
ing them,  and  no  member  patient  has  been 


neglected  or  Inconvenienced  by  teaBoa  of 
their  admission  and  treatment. 

The  receiving  of  such  nonmembers  as  iia- 
tlents  was  not  carrying  on  or  transacting  a 
separate  and  distinct  business  from  that  for 
which  the  association  was  formed,  and  was 
not  forbldd^i  by  the  certificate,  constitution, 
or  by-laws.  We  do  not  propose  to  enter  into 
a  lengthy  discussion  concerning  the  implied 
powers  of  such  an  association.  We  think, 
under  the  circumstances  of  this  case,  that 
the  treatment  of  nonmembers  in  the  manner 
pursued  comes  within  the  general  scope  of 
the  purposes  of  the  association,  by  implica- 
tion, and  there  is  no  express  restriction 
against  it  The  lower  court  erred  in  holding 
the  act  to  be  ultra  vires.  Union  Gold  M.  Co. 
V.  Rocky  Mt  Bank,  2  Colo.  248-256;  10  Cyc. 
pp.  1096.  1097,  1155;  1  Cook  on  Corporations 
(7th  Ed.)  par.  3;  Gas  &  Fuel  Co.  v.  Dairy  Co., 
60  Ohio  St.  96,  53  N.  E.  711. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  ac- 
tion. 

Reversed  and  remanded. 

SCOTT,  J.,  not  participating, 

'°^°''^^°°'  (2*  N.  M.  ant 

STATE  V.  CBUMP.     (No.  2194.) 

(Supreme  Court  of  New  Mexico.    March  4, 
19ia) 

(Syllabus  by  the  Court.) 

Fines  ©=>17%— Death  of  Defend ajtt  Pend- 
ing Appeal— Abatement. 
A  judgment  imposing  a  fine  in  a  criminal 
case  abates  on  the  death  of  the  defendant  pend- 
ing an  appeal  or  writ  of  error,  and  the  fine  im- 
posed cannot  be  enforced  against  the  estate. 

Appeal  from  District  Court,  Boosevelt 
County;    Bichardson,  Judge. 

Thomas  Crump  was  convicted  of  assault 
with  a  deadly  weapon,  and  he  appeals,  and, 
upon  his  death  pending  appeal,  his  admin- 
istratrix, Bessie  L.  Crump,  applied  to  be  sul>- 
stituted  as  appellant.  Proceeding  ordered  to 
abate. 

George  h.  Beese,  of  Portales,  for  appel- 
lant. Harry  L.  Patton,  Atty.  Gen.,  for  the 
State. 

HANNA,  C.  J.  Thomas  Crump  was  con- 
victed of  assault  with  a  deadly  weapon  in 
the  district  court  for  Boosevelt  county.  He 
was  fined  $200  and  costs  and  from  that  sen- 
tence he  has  perfected  this  appeal. 

During  the  pendency  of  this  appeal  Ommp 
died.  Bessie  L.  Crump,  administratrix  of 
the  estate  of  Thomas  Crump,  has  am>lled 
here  to  be  substituted  as  appellant 

The  general  rule  is  that  a  Judgment  impos- 
ing a  fine  in  a  criminal  case  abates  on  the 
death  of  the  defendant  pending  an  am)eal 
or  writ  of  error,  and  the  fine  imposed  cannot 
be  enforced  against  the  estate.  8  B.  O.  L. 
"Criminal  Law,"   S  283.     See,   also.   United 
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States  T.  l>aime,  173  B^ed.  254,  07  OL  O.  A. 
420,  19  Ann.  Cas.  114S,  and  cases  collected  In 
note  thereto.  The  reasons  which  underlie 
tbe  rale  are  discussed  therein. 

For  the  reasons  stated,  the  proceedings 
In  this  action  will  abate;  and  it  la  so  or- 
dered. 

PARKEB  and  ROBERTS,  JJ.,  concur. 


(M  N.  M.  S3Z) 

ESCHUMAN  T.  VERNON  et  aL    (No.  2050.) 

(Supreme   Court   of   New   Mexico.     March  6, 
1018.) 

(SyHahut  hf  tha  Court.} 
AioxATs  «=>50(1)  —  Hebd  Law— Constttu- 

TIONAUTT. 

Chapter  94.  Laws  1909,  known  ai  the  "Herd 
Law."  wa«  a  constitnHonal  eiincttn<>nt.  Scar- 
brench  t.  Wooten,  170  Pac.  743,  adhered  to. 

Appeal  from  District  Court,  Quay  County; 
Lelb,  Judge. 

Action  by  D.  R.  Eschllman  against  W.  R. 
Vernon  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Affirmed. 

Catron  &  Catron,  of  Santa  F6,  for  appel- 
lants. H.  H.  Mciaroy,  of  Tncamcarl,  for 
appellee. 

HANNA,  O.  J.  This  case  InvolTcs  the 
constitutionality  of  chapter  94,  Laws  1909, 
known  as  the  "Herd  Law."  The  trial  court 
held  the  act  valid,  and  entered  Judgment  for 
appellee.  The  objections  urged  to  the  act 
were  fully  considered  by  this  court  In  the 
recent  case  of  Scarbrongh  t.  Wooten,  170 
Pac  743,  decided  at  the  present  term.  Ad- 
hering to  that  opinion,  the  Judgment  In  this 
case  will  be  affirmed;   and  It  is  so  orderod. 

PAKKEOt  and  ROBERTS,' JJ.,  ooncnr. 


(M  N.  If.  174) 

MORGAN  T.  DOTJGHTON.     (No.  2076.) 
(Supreme  Court  of  New  Mexico.    Teb.  23,  1918.) 

(StllabuM  by  tha  Court.) 

1.  PuuDme   ^»34(1)  —   CoHBTBUonoif  — 
Pbater— Cadsk  of  Action. 

The  prayer  Is  no  part  of  the  pleading,  and 
cannot  be  used  as  a  test  to  determine  the  na- 
ture of  the  cause  of  action  stated. 

2.  FiXADiKO  «=3S4(7)  —  CoNSTBOonow  —  On 
ApPKAir— Complaint. 

Attacks  upon  the  sufficiency  of  a  complaint, 
made  for  the  first  time  on  appeal,  will  be  deter- 
mined in  the  light  of  the  rule  that  the  complaint 
will  be  liberally  construed  in  order  to  uphold 
the  Judgment,  and  if  it  contains  allegations  from 
which  ever;  fact  necessary  to  maintain  the  ac- 
tion may  be  inferred,  it  will  be  sustained. 
8.  Apfeai.  and  Ebbob  «=9l010(l)— Rkvikw— 

FiNDINOS. 

Where  there  is  substantial  evidence  to  sup- 
port findings  and  judgment  of  trial  court,  same 
will  not  tie  disturbed  on  appeal. 

Appeal  from  District  Court,  Onrry  County; 
Richardson,  Judge. 
Action  by  J.  W.  Morgan  against  O.  F. 


Donghton.    Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

W.  A  Havener  and  Rowells  ft  Reese,  all  of 
CloTls,  for  appellant  A.  W.  Hockenhall,  ot 
CloTls,  for  apiwllee. 

PARKER,  J.  From  a  Judgment  rendered 
against  him  In  the  district  court  for  tbf  coun- 
ty of  Curry,  the  appellant,  O.  F.  Doughton, 
has  perfected  this  appeal. 

The  complaint,  eliminating  surplusage  and 
matter  of  evidence,  alleged.  In  substance  and 
effect,  that  appellant  and  appellee,  W.  J.  Mor- 
gan, about  November  20, 1914,  entered  Into  a 
verbal  contract  by  the  terms  of  which  appel- 
lant agreed  to  deliver  to  appellee  100  head 
of  cattle,  and  appellee  agreed  to  feed  the 
same  on  premises  controlled  by  him ;  that  ap- 
pellant was  to  "shrink"  said  cattle  for  24 
hours  prior  to  delivery  to  appellee,  then 
weigh  the  same  and  deliver  same  to  appellee ; 
that  appellee  was  to  feed  said  cattle  from 
stock  feed  then  owned  by  him  and  In  his 
poeaession,  the  same  constituting  appellee's 
1914  crop,  until  the  same  was  consumed, 
whereupon  said  cattle  were  to  be  weighed  and 
returned  to  appellant;  that  for  such  service 
appellee  was  to  receive  compensation  suffi- 
cient, appellant  assured  him,  to  pay  off  and 
discharge  a  certain  note  and  mortgage  held 
by  appellant  against  the  appellee;  that  60 
head  of  cattle  were  delivered  to  appellee,  un- 
der the  terms  of  said  contract,  and  fed  by 
the  latter  until  his  .crop  was  consumed, 
whereupon  an  additional  verbal  contract  was 
made  by  the  parties,  by  the  terms  of  which 
appellee  continued  in  the  possession  of  said 
cattle,  the  appellant  agreeing  to  pay  for  feed 
purchased  by  appellee  for  the  continued  feed- 
ing of  said  stock,  appellee  agreeing  to  haul 
the  same;  that  appellee  was  compelled  to 
haul  sold  feed,  employ  labor  and  two  teams, 
at  a  reasonable  cost  of  five  dollars  per  day, 
which  be  did  for  65  days,  when  said  cattle 
were  shipped  to  market  by  appellant  Nu- 
merous other  facts  are  alleged  tending  to 
.show,  among  other  things,  that  the  cattle 
were  watered  immediately  preceding  the 
time  when  they  were  first  weighed  and  de- 
livered to  appellee;  that  appellant  asserts 
that  appellee  la  indebted  to  him  |n  the  sum 
of  $112  on  account  of  this  transaction,  and 
that  he  refuses  to  cancel  said  note  and  mort- 
gage. Cancellation  of  the  note  and  mort- 
gage was  prayed,  as  well  as  an  injunction 
restraining  the  foreclosure  thereof,  and  a 
money  Judgment  In  the  sum  of  the  said  note 
and  mortgage,  together  with  $100  on  account 
of  appellant's  failure  to  shrink  said  cattle 
and  $275  for  labor  performed  in  feeding  and 
caring  for  said  cattle  for  said  65  days.  An 
accounting  was  also  prayed. 

Appellant  answered,  denying  the  material 
allegations  of  the  complaint  and  alleging 
that  appellee  agreed  to  feed  said  cattle  at  hlfl 
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own  expense^  and  receive  as  bis  compensa- 
tion therefor  the  market  value  of  the  flesh 
pat  on  said  cattle  by  sacb  feeding  as  such 
market  price  existed  in  Kansas  City,  Mo., 
when  the  cattle  were  delivered  there;  that 
after  appellee's  feed  was  ezhaasted  appellant 
loaned  appellee  a  sum  of  money  to  purchase 
additional  feed;  that  a  settlement  was  sub- 
sequently made  between  the  parties,  whereby 
It  was  found  that  appellee  was  Indebted  to 
the  appellant  In  the  sum  of  $112,  which  has 
not  been  paid.  Appellant  asked  that  he  have 
Judgment  for  that  sum. 

[1]  1.  The  appellant  contends  that  the  com- 
plaint stated  to  cause  of  action  because  It 
pretended  to  state  facts  showing  an  equitable 
cause  of  action  to  exist  In  favor  of  appellee, 
without  disclosing  that  he  did  not  have  an 
adequate  remedy  at  law.  But  little  need  be 
said  in  thid  regard.  The  complaint  does  not 
seek  equitable  relief.  The  facts  stated  there- 
in indicate  that  appellee  was  attempting  to 
recover  upon  two  causes  of  action,  both  in 
law,  and  not  in  equity.  There  was  a  misjoin- 
der of  causes,  in  that  two  causes  were  stated 
in  a  single  count  Advantage  was  not  taken 
of  this,  however.  One  count  was  for  money 
due  under  the  first  contract;  the  other  for 
the  value  of  labor  under  the  second  contract. 
The  prayer.  It  Is  true,  sought  relief  which 
could  only  t>e  given  In  a  court  of  equity,  but 
the  prayer  is  no  part  of  the  pleading,  and 
cannot  be  used  as  a  test  to  determine  the  na- 
ture of  the  cause  of  action  stated.  Burnham- 
Hanna-Munger  Dry  Goods  Co.  v.  Hill,  17  N. 
M.  847,  354,  128  Pac.  62. 

[2]  2.  Appellant  argues  that  the  complaint 
does  not  allege  that  there  Is  anything  due  to 
appellee  on  account  of  the  increased  weight 
placed  on  said  cattle  by  his  feeding  of  them, 
and  that  no  contract  is  alleged  to  exist  where- 
by appellant  became  bound  to  pay  $5  per 
day  for  labor  connected  therewith.  Neither 
proposition  was  urged  against  the  complaint 
in  the  trial  court,  and  consequently  the  com- 
plaint will  be  liberally  construed  In  order 
to  uphold  the  Judgment,  and  tf  It  contains  al- 
legations from  which  every  fact  necessary  to 
maintain  the  action  may  be  inferred,  It  will 
be  sustained.  Cleveland  t.  Bateman,  21  N. 
M.  675,  683,  168  Pac  648. 

The  complaint  alleges  facts  suffldent  to 
show  that  appellee,  under  the  first  contract, 
was  to  receive  compensation  for  his  feed  and 
services  In  an  amount  suffldent  to  pay  off 
and  discharge  the  note  and  mortgage  held  by 
appellant,  the  fixing  of  the  compensation 
being  based  upon  the  value  of  the  Increased 
weight  put  upon  the  cattle  by  appellee.  The 
facts  Inferrable  from  what  Is  alleged  disclose 
that  such  sum  was  due  and  unpaid.  With 
reference  to  the  second  verbal  contract  hav- 
ing to  do  with  the  care  and  feeding  of  the 
cattle  after  the  first  contract  bad  expired, 
there  Is  sufficient  alleged  to  entitle  appellee 
to  recover  at  the  value  of  the  labor  performed 


lin  connection  therewltb.  VMM  same  condtn- 
slon  follows  with  reference  to  appellant's  ar- 
gument tliat  the  complaint  does  not  sustain 
the  Judgment  with  reference  to  damages  un- 
der the  first  contract 

[8]  3.  Appellant  attacks  the  anffidency  of 
the  evidence  to  support  the  findings  and  Judg- 
ment to  the  extent  of  holding  that  appellee 
was.  entitled  to  compensation  for  feeding  and 
taking  care  of  said  animals  for  about  60  days 
after  the  expiration  Of  the  first  contract 
There  is  substantial  evidence  to  support  the 
finding  and  Judgment ;  hence  the  aa.Me  will 
not  be  disturbed  on  appeal. 

4.  Exception  is  taken  to  the  refusal  of  the 
trial  court  to  accept  the  second  finding  pro- 
posed by  appellant  It  constituted  a  state- 
ment of  api)ellant's  version  of  the  second 
verlMil  contract  The  terms  thereof  were  in 
dispute,  and  there  was  a  conflict  of  evidence 
thereon.  It  was  a  matter  of  fact  for  the  de- 
termination of  the  trial  court  and  condu- 
sion  of  tlie  trial  court  thereon,  being  sus- 
tained by  substantial  evidence,  will  not  be 
disturbed  on  appeal.  The  finding  as  tendered 
contained  matter  whidi  the  trial  court  de- 
termined was  not  true,  and  consequently  it 
properly  refused  to  accept  it. 

5.  The  trial  court  In  effect  held  that  ap- 
pellee was  entitled  to  the  reasonable  value  of 
labor  made  necessary  In  caring  for  said  cattle 
ajCter  the  expiration  of  the  first  contract  Ap- 
pellant argues  that  he  was  entitled  to  a  Judg- 
ment for  the  difTerence  between  the  value  of 
the  feed  purchased  by  him  and  the  value  of 
the  gala  In  weight  placed  on  the  cattle, 
amounting  to  $62,  because  no  contract  was 
made  by  the  parties  with  reference  to  caring 
for  the  cattle  at  that  time.  The  argument  la 
l>ased  upon  a  false  premise,  In  that  the  trial 
court  held,  and  the  finding  Its  supported  by 
substantial  evidence,  that  while  no  "spedflc 
contract"  was  made  between  the  parties,  still 
the  "plaintiff,  at  the  request  of  the  defend- 
ant continued  to  hold  and  feed  said  cattle  for 
about  60  days  longer." 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  aflBtrmed;  and  it  la  so  or- 
dered. 

HANNA,  O.  J.,  and  ROBOBTS,  J.,  concur. 

OS  N.  H.  6BS) 

COOPER  T.  HIIXS.     (No.  204&) 
(Supreme  Court  of  New  Mexioa    Feb.  16, 191&I 

(Syllabu*  &y  th«  Court.) 

1.  lAXATtott   «=>788(9)— Tax   Titlb— Debd— 

PSESXraCPTION— BUBDIW    OF   PSOOF. 

Assuming  that  section  4101,  C.  L.  1897,  la 
in  force,  the  prima  facie  case  made  thereander 
by  introduction  of  tax  deed  held  overcome  by 
proof  that  asgessment  was  made  in  thri  name 
of  a  person  not  the  owner  of  the  propeity. 

2.  Tazatior    «=9734(3>— AjsSEBSiiuiT— Saix— 
VAUDrrr. 

An  assessment  made  in  name  of  stranger  to 
title  is  irreg:iilar  under  chapter  22,   Laws  of 
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1890.  mud  mI«  nndcr  chapter  84,  Lam  ISIS, 
baaed  upon  each  aMeaament,  Md  Tirid. 

AHieal  trma  Dlatrict  Court,  Chaves  Coun- 
ty; McGlnrBk  Judge. 

Suit  by  Eva  M.  Cooper  against  Jamea  H. 
BlUa  and  another.  Judgment  for  plaintiff, 
and  defendant  Hills  appeals.    Affirmed. 

B.  D.  Bowers,  of  Roswell,  tor  appellant 
Bd  S.  Gibbany  and  L  S.  Epstein,  botb  of 
Boswell,  for  appellee. 

HANNA,  a  J.  This  suit  was  instituted  in 
the  district  court  for  Chaves  county  by  Eva 
M.  Ooofier,  the  appellee,  against  J.  G.  Ellis 
and  Amelia  E.  EUlls,  hla  wife,  upon  a  promis- 
sory note  tor  |I,250,  with  interest  and  attor- 
neys fees,  and  to  foreclose  a  mortgage  upon 
real  estate  give  to  secure  the  payment  of  said 
note.  The  note  aiid  mortgage  were  executed 
on  June  17,  1910.  The  appellant  James  H. 
Hills  was  made  a  party  defendant  upon  the 
allegation  that  he  claimed  some  interest  in 
the  mortgaged  property  under  an  alleged 
mortgage  lien.  This  the  appellant  denied, 
asserting  that  he  owned  the  property  in  fee 
simple  and  that  his  title  thereto  should  be 
quieted  as  against  the  alleged  interest  there- 
in of  appellee.  Appellee  Introduced  in  evi- 
dence the  note  and  mortgage  and  other 
documentary  evidence  of  ownership  thereof, 
and  rested.  Ai^)ellant  introduced  in  evidence 
a  tax  deed,  dated  June  0,  1910,  conveying  the 
property  to  Lyman  A.  Banders,  and  a  quit- 
d&im  deed  from  Sanders  and  his  wife  and 
anotho:  to  appellant,  dated  July  8,  1916. 
The  tax  deed  recited  that  the  property  had 
been  assessed  for  taxation  purposes  In  the 
year  1911  against  S.  R.  Hobble,  the  owner, 
and  the  taxes  having  become  delinquent  the 
property  was  sold,  according  to  law,  to  the 
county ;  the  duplicate  certUlcate  of  sale  hav- 
ing been  thereafter  assigned  to  Sanders.  It 
was  recited  that  the  sale  for  delinquent  tax- 
es took  place  on  March  27, 1913.  Thereupon, 
the  appellee  rested.  A  certified  abstract  of 
title  to  said  property  was  then  introduced  In 
evidence  by  the  appellee,  which  disclosed  that 
8.  R.  Hobble  was  never  the  owner  of  said 
property,  and  that  In  1911  the  title  thereof 
stood  In  the  name  of  J.  O.  Ellis,  one  of  ap- 
pellee's mortgagors.  The  proof  of  appellee 
also  disdosed  that  Ellis  and  wife  executed 
their  mortgage  deed  on  the  lands  in  question, 
tn  favor  of  appellant  on  September  S,  1913. 

[1]  1.  In  the  opinion  and  findings  of  the 
trial  court,  it  was  stated  that  section  4101, 
C.  Ik  1897,  had  been  repealed  because  not 
carried  forward  or  inserted  in  the  Code  of 
1915,  and  consequently  the  burden  of  prov- 
ing the  recitals  of  a  tax  deed  rested  upon 
the  one  who  was  piwiming  thereunder.  But 
It  went  further,  and,  for  the  purpose  of  de- 
termining the  merits  of  the  question  present- 
ed, assumed  that  said  section  was  in  full 
force  and  effect  and  held  that  the  prima 
fade  case  made  thereunder  by  the  appellant 
had  been  overcome  by  proof  of  appellee  show- 


ing that  the  property  wm  aasessed  In  the  nam* 
of  a  stranger  to  the  tltl&  The  case  of  Mltcb- 
dl  V.  Vrletse,  20  N.  M.  688,  600, 161  Pac.  235. 
was  dted  by  the  trial  court  as  Its  authority 
for  that  holding.  In  that  case  one  of  the 
d^ects  in  the  assessment  was  in  making  the 
same  against  the  heirs  of  named  persiws. 
The  law  required  assessment  to  be  made  in 
the  name  of  the  owner  or  against  "unknown 
owners."  The  court  held  that  proof  of  the 
assessment  as  so  made  overcame  the  prima 
fade  case  made  by  the  tax  deed  under  aectl<» 
4101,  C.  L.  1807.  That  case  is  decisive  of  this 
proposition  and  is  ample  authority  for  sus- 
taining the  conclusion  of  the  trial  court  on 
this  question,  assuming  that  said  section  is 
still  in  force. 

[2]  2.  Appellant,  howover,  goes  a  step  far- 
ther and  c<mtends  that  the  assessment  of 
1911  was  valid  when  made,  because  of  the 
force  of  the  curative  provisions  of  section 
26,  c.  22,  Laws  of  1809,  and  consequently  can^ 
not  be  attacked  now.  That  portion  of  said 
section  material  to  this  Inquiry  is  as  follows: 

"  *  *  *  And  if  such  property  is  described 
*  *  *  for  any  year  by  such  description  ss 
wHl  serve  to  identic  the  same,  the  sale  of  such 
property  for  taxes  •  •  *  gball  not  be  void  or 
set  aside  on  account  of  any  error  or  irregularitr 
in  listing  the  same  upon  snch  roll  ♦  •  •  «- 
ther  as  to  the  name  or  names  of  the  owner  or 
owners  thereof,  or  by  reason  of  its  being  listed 
in  the  name  of  the  wrong  person.    •    •    •  " 

This  section  has  l>een  l>efore  the  court  on 
several  occasions  In  Straus  v.  Foxworth,  16 
N.  M.  442,  117  Pac.  831,  and  Id.,  231  U.  S. 
162,  34  Sup.  Ct  42,  68  L.  Ed.  168,  It  was  C(m- 
sidered  In  conjunction  with  other  provlslona 
of  the  act  and  held  to  preclude  the  invalida- 
tion of  a  tax  sale  made  thereunder  exc^t 
upon  jurisdictional  grounds.  See,  also.  Max- 
well V.  PagBi  23  N.  M.  ,  168  Pac  492. 

Tliat  an  assessment  made  in  the  name  of  the 
wrong  person,  where  the  owner  falls  to  ob- 
serve bis  statutory  duty  In  listing  the  prop- 
erty or  seeing  that  It  is  properly  listed,  con- 
stituted a  defect  or  irregularity  which  would 
not  vitiate  a  sale  made  under  the  tax  law 
of  1899,  was  dedded  in  Ejiigbt  v.  Falrless, 

23  N.  M. ,  169  Pac.  312.    But  that  case  is 

not  dedsive  of  the  question  now  under  dis- 
cussion, because  there  the  sale  was  made  un- 
der the  act  of  1899;  whereas,  here  the  sale 
was  made  under  the  act  of  1913. 

Chapter  22,  Laws  of  1899,  was  repealed  by 
chapter  84,  Lews  of  1913,  and  the  latter  act 
was  in  effect  when  the  sale  was  made  in  the 
case  at  bar.  The  cases  of  Crane  v.  Cox,  18 
N.  M.  377,  381,  137  Pac.  689,  and  Glascow  v. 
Peyton,  22  N.  M.  97, 101, 159  Pac.  670,  are  au- 
thority for  the  proposition  that,  upon  said 
rei>eal  of  the  laws  of  1899,  the  only  law  In 
force  for  the  sale  of  property  for  ddlnquent 
taxes  was  chapter  84,  supra,  with  the  excep- 
tion of  section  5509,  Code  1916,  which  pre- 
scribes a  remedy  by  "Judidal  proceedings." 
The  assessment  in  1911  was  irregular,  in  that 
the  law  then  required  that  it  should  be  made 
In  the  name  of  the  owner  of  the  property  of 
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In  the  name  of  unknown  owners.  Sections 
4026  and  4040,  &  L.  1897.  But  whUe  It  was 
Irregular  In  that  respect,  the  Legislature  saw 
fit  to  provide  that  such  Irregularity  should 
not  vitiate  the  sale  made  by  virtue  of  such 
issessment  and  Its  delinquency.  In  1813, 
However,  this  was  changed;  no  healing  or 
curative  provisions  having  been  inserted  in 
the  act  of  1913.  Nor  did  the  act  contain  a 
savings  clause.  Consequently,  sales  for  de- 
linquent taxes  made  after  the  act  of  1899 
was  repealed  are  governed  by  the  law  In  force 
at  the  time  the  sale  is  made.  The  appellant, 
having  acquired  no  rights  under  the  tax  sale 
law  of  1899,  cannot  Invoke  the  provisions  of 
that  law  in  defense  of  the  sale  under  the  act 
of  1913.  If  a  right  had  been  acquired  under 
the  tax  sale  law  of  1899,  a  different  question 
would  be  presented.  The  sale  In  the  case  at 
bar  must  be  held  invalid  on  the  ground  that 
the  assessment  upon  which  it  was  founded 
was  Irregular.  Territory  v.  Perea,  10  N.  M. 
362,  370,  62  Pac.  1094. 

The  Judgment  of  the  trial  court  will  there- 
fore be  affirmed,  and  It  is  so  ordered. 

PARKER  and  ROBERTS,  JJ.,  concur. 


(23  N.  H.  704} 

In  re  COAD  RATES  IN  NEW  MEXICO. 
CNo.  2135.) 

(Supreme  Court  of  New  Mexico.     Feb.  16, 
191&) 

(Syttabut  ly  the  Court.) 

1.  Public  Sebvice  CoiruissiONs  <8=»22— Peo- 

POSCD   0RDK»— BUBDEN    OF   PbOOF— REASON- 
ABLENESS. 

The  burden  of  producing  evidence,  to  war- 
rant a  proposed  order  by  the  state  corporation 
commission,  rests  upon  tbe  commission,  where 
it  initiates  the  proceeding,  and  the  Supreme 
Court  can  determine  the  reasonableness  or  the 
lawfulness  of  an  order  made  by  it  only  upon  the 
evidence  adduced  before  tbe  commission  and 
presented  to  tbe  court  by  the  record. 

2.  Cabbiers  <S=>12(1,  7)— Power  of  Coififis- 
sioN— Suspension  or  Proposed  Tariff- 
Burden  OF  Proof. 

Neither  by  the  Constitution  nor  by  statute 
is  the  commission  given  the  power  to  suspend 
a  proposed  tariff,  and  the  law  does  not  cast 
upon  a  railway  company  the  burden  of  justify- 
Ing  a  rate  or  proposed  tariff. 

8.  Cabbiees  ®=>12(7)— Railroad  Rates— Or- 
der OF  Commission— Burden  of  Proof. 
The  state  corporation  commission  cannot 
cast  tbe  burden  of  justifying  a  rate  upon  the 
carrier,  by  serving  it  with  an  order  to  show 
cause  why  a  given  rate  should  not  be  estab- 
Ushed. 

In  the  matter  of  tbe  increase  of  15  cents 
per  ton  over  and  above  the  rates  now  In  force 
for  the  transportation  of  coal  between  points 
in  New  Mexico  by  railroad  companies  operat- 
ing therein.  Proceeding  removed  to  Supreme 
Court  'by  state  corporation  commission  to  se- 
cure enforcement  of  order.  Order  of  commis- 
sion declared  unenforceable. 


Harry  I*  Patton,  Atty.  Gen.  (H.  S.  Clancy, 
of  Santa  F6,  of  counsel),  for  Corporation 
Commission.  H.  a  Reld,  C.  M.  Botts,  and 
George  S.  Downer,  all  of  Albuquerque,  for 
Atchison,  T.  &  S.  F.  Ry.  Co.  and  others.  Haw- 
king &  Franklin,  of  El  Paso,  Tex.,  for  EU  Paso 
Southwestern  R.  Oa  and  Arizona  &  N.  M.  By. 
Co. 

ROBERTS,  J.  This  proceeding  was  re- 
moved to  this  court  by  the  state  corporation 
commission  pursuant  to  section  7  of  article  11 
of  the  state  Constitution,  for  the  purpose  of  se- 
curing the  enforcement  of  an  order  made  by 
the  commission  relative  to  rates  for  the  trans- 
portation of  coal.  The  transcript  of  the  pro- 
ceedings before  the  state  corporation  commis- 
sion shows  the  following: 

First.  That  on  the  8th  day  of  August,  1917, 
the  commission,  reciting  therein  that  the  de- 
fendants, having  filed  tariffs  with  the  com- 
mission showing  an  Increase  of  15  cents  i)er 
ton  over  and  above  the  rates  then  In  force  for 
tbe  transportation  of  coal  between  points  in 
New  Mexico,  the  same  to  become  effective  on 
August  20,  1917,  ordered  the  defendants  to 
show  cause  before  the  commission  on  the  18th 
day  of  August,  1017,  why  the  rates  then  in 
force  for  transportation  of  coal  by  the  defend- 
ants between  points  In  tbe  state  should  not  be 
and  continue  in  effect  until  otherwise  fixed 
and  determined  by  the  said  commission. 

Second.  That  the  defendants  appeared  on 
the  date  named,  when  the  commission,  with- 
out any  evidence  ibeing  introduced  before  it 
showing,  or  tending  to  show,  that  the  pro- 
posed Increase  of  the  defendants'  rates  would 
be  excessive,  unjust,  or  unduly  compensato- 
ry, or  that  the  existing  rates  were  Just  or 
fairly  compensatory ;  but,  on  the  contrary, 
through  the  chairman  of  its  body  annoandng 
substantially  that  it  bad  already  reached  a 
conclusion  in  the  matter,  without  stating, 
however,  what  such  conclusion  by  testimony 
or  other  evidence,  if  they  could,  stating, 
among  other  things  "We  would  not  be  readi- 
ly disposed  to  reconsider  the  matter." 

Third.  That  the  defendants,  protesting, 
among  other  things,  that  the  commission  bad 
no  right  to  enter  such  an  order  until  the 
same  was  properly  sustained  by  evidence  be- 
fore it,  with  the  (^portunlty  on  the  part  of 
the  defendants  to  rebut  the  same,  declined  to 
Introduce  any  evidence  or  make  such  showing 
until  the  commission  had  placed  them  in  that 
position,  and  thereupon  the  commission  closed 
the  bearing;  but,  thereafter,  and  on  tbe 
same  day,  without  making  any  findings  upon 
which  to  base  the  same,  issued  the  order  re- 
quiring the  defendants  to  continue  the  rates 
then  existing  until  the  further  order  of  the 
commission. 

Fourth.  That  the  commission,  on  the  10th 
day  of  S^tember,  1917,  reciting  in  its  order 
that  it  was  "reliably  informed  and  believes 
that  the  said  railway  companies,  on  the  20th 
day  of  August,  1917,  and  ever  since  the  said 
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date,  In  direct  disobedience  and  disregard  <rf 
the  order  of  the  said  ctxnmlaslon,  have  been 
<diargtng  and  collecting  an  amount  for  the 
transportation  of  coal  between  points  In  this 
state,  15  cents  per  ton  over  and  above  the 
rates  which  were  In  force  on  the  8th  day  of 
Augost,  1917,"  directed  that  this  cause  be 
removed  to  this  court 

All  the  common  carriers  In  the  state  were 
served  with  notice  and  appeared  at  the  hear- 
ing. 

[1, 2]  The  Attorney  General  appearing  for 
the  state  corporation  commi^on  in  this  court 
admits  that  no  evidence  was  introduced  by 
the  commission,  and  therois  none  In  the  rec- 
ord, showing  that  the  proposed  new  rates 
were  excessive  or  unjust,  or  that  the  old  rates 
wlilch  were  continued  in  force  by  the  order 
of  the  commission  were  reasonable  and  prop- 
er. The  order  of  the  commission  is  attempted 
to  be  Justifled  upon  the  theory  that  the  bur- 
den of  proof  rested  upon  the  railroads,  and 
that  they  were  required  to  show  that  the 
proposed  increase  in  rates  was  justifiable; 
that  the  railroads  having  failed  to  Introduce 
any  evidence  in  support  of  the  Increased  rates 
were  In  default,  and  being  so  in  default,  under 
section  8  of  article  11  of  the  Constitution,  the 
commission  properly  entered  the  order  sus- 
pending the  rates.  Section  7  of  article  11  of 
the  Constitution  gives  to  the  commission  the 
power  and  makes  it  its  duty  to  fix,  determine, 
saper\-lse,  regulate,  and  control  all  charges 
and  rates  of  railway  and  other  companies. 
Under  the  Constitution,  orders  of  the  commis- 
sion, before  being  enforceable,  must  be  passed 
upon  by  the  Supreme  Ckmrt;  and  in  the 
case  of  Seward  v.  D.  &  R.  O.  R.  B.  Co.,  17  N. 
M.  557,  131  Pac.  960,  40  U  R.  A.  (N.  S.)  242, 
and  Woody  t.  D.  &  R.  G.  R.  R.  Co.,  17  N.  M. 
686,  132  Pac.  250,  47  L.  R,  A.  {N.  S.)  974,  we 
held  that  by  such  requirement  it  was  intend- 
ed that  such  orders  could  not  be  held  valid 
and  enforced  by  the  court,  unless  based  upon 
sufficient  evidence  heard  by  the  commission 
and  preserved  in  the  record.  In  the  latter 
case  we  said : 

"This  court  can  determine  tlie  reasonableness 
and  lawfulness  of  an  order  made  by  the  com- 
mission only  upon  the  evidence  adduced  before 
the  commission,  and  presented  to  this  court  by 
the  record.  It  is  the  duty  of  the  commisBion 
to  develop  such  evidence  as  will  show  that  the 
order  made  by  it  is  reasonable  and  lawful." 

Neither  by  the  Constitution  nor  by  statute 
is  the  comra*6slon  given  the  power  to  suspend 
a  proposed  tariff,  and  In  no  event  is  the  bur- 
den cast  upon  the  railway  company  or  pub- 
lic utility  corporation  to  Justify  a  rate  or 
proposed  tariff.  The  burden  rests  upon  the 
commission  to  produce  evidence  warranting 
its  action  in  fixing  a  rate,  or  other  action 
taken.  Tlils  being  true,  the  common  car- 
riers were  not  in  default  in  this  case. 

[3]  No  formal  complaint  was  filed  with  the 
commission.  The  proceeding  was  instituted 
by  an  order  served  upon  the  carriers  to  show 


cause  why  the  rates  then  eiri sting  should  not 
be  continued  in  force  and  effect.  The  car- 
riers were  not,  under  the  practice  adopted  by 
the  commission  In  this  case,  required  to  file 
formal  answer,  for  there  was  no  complaint 
or  issue  presented  which  they  could  answer. 
They  appeared  on  the  date  set  and  announced 
that  they  were  prepared  to  introduce  evi- 
dence to  rebut  any  showing  made  by  the 
commissioD  as  to  the.  unreasonableness  of  the 
proposed  rates.  No  evidence  was  Introduced 
by  the  commission  which  tended  to  show 
either  the  reasonableness  of  the  old  rates  or 
the  unreasonableness  of  the  proposed  new 
rates.  Few  this  reason  it  was  not  incumbent 
upon  the  carriers  to  introduce  any  evidence. 
On  behalf  of  the  commission  It  is  contended 
that  because  the  railroads,  by  the  order  Is- 
sued by  the  commission,  were  required  to 
show  cause,  thereby  the  burden  was  cast  up- 
on the  railroads  to  introduce  evidence  in  the 
first  instance,  showing  Justification  for  the 
proposed  increase. 

The  Constitution  casts  the  burden  upon  the 
commission  of  supporting  its  orders  by  proof 
Justifying  the  same,  and  if  the  commission, 
by  serving  an  order  upon  a  carrier  to  phow 
cause  why  certain  rates  should  not  be  es- 
tablished, or  a  given  act  done  or  performed, 
could,  by  adopting  such  a  course,  place  the 
burden  of  proof  upon  the  commission.  It 
could  then  drcnmvent  the  plain  Intent  of  the 
framers  of  the  Constitution  that  the  burden 
should  be  upon  the  commission. 

The  record  in  this  court  contains  no  evi- 
dence supporting  the  order  made  by  the  com- 
mission, and  we  must  decline  to  enforce  the 
same;  and  it  is  so  ordered. 

HANNA,  a  J.,  and  PARKER,  J.,  concur. 


(24  N.  M.  268) 

AMERICAN  NAT.   BANK   OP   SILVER 
OITI  V.  WOOD  et  al.    (No.  2120.) 

(Supreme  Court  of  New  Mezica    Feb.  23, 
1918.) 

(Syttahut  hy  the  Court.) 

1.  Partnebshtp   ®=>52,    55  — '  Joint  Ownbb- 
BHiP — Relation— Evidence. 

Evidence  of  joint  ownership  in  property  is 
not  sufficient  in  itself  to  prove  partnership. 
Evidence  examined,  and  held  insufficient  to 
hold  parties  liable  as  partners  in  fact. 

2.  PaBTNKBSHIP     €=356  —  RBIiATION  —  EsTOP- 
PEU 

To  charge  one  as  a  partner  by  estoppel  or 
holding  out  it  must  be  shown  that  he  so  con- 
ducted himself  as  to  induce  a  reasonable  per- 
son to  deal  with  him  in  the  honest  belief  that 
the  partnership  existed.  The  quantity  or  de- 
gree of  proof  necessary  in  such  cases  depends 
upon  the  facts  and  circumstances  of  each-  par- 
ticular case. 

(Additional  ByTlabvt  ly  Editorial  Staff. i 

3.  PABTNEBSHIP     ®=»43— ESTOPPEIi— Conteaot 

IN  Name  or  Paktnership— Liability. 
One  entering  into  a  contract  in  the  name  of 
a   firm   wliicb   does   not    exist   may    be  iMund 
thereby. 
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Affpeel  from  DIsMct  Oonrt,  Grant  Comi- 
ty; Ryan,  Judge. 

Action  by  the  American  National  Bank  of 
Silver  City,  N.  M.,  a  corporation,  against  E. 
J.  Wood,  E.  C.  De  Moss,  and  Elizabeth  De 
Moea,  partners  doing  business  under  the 
firm  name  of  Wood  &  De  Moss,  and  against 
Wood  and  De  Moss.  Judgment  for  plaintiff, 
against  defendants  Wood  and  Elizabeth  De 
Mqss,  and  they  appeal.  Affirmed  as  to  Wood, 
and  reversed  as  to  Elizabeth  De  Moss,  with 
Instructions  to  grant  her  a  new  trlaL 

H.  D.  Terrell,  of  Silver  City,  for  appellants. 
Vellacott  &  Fowler,  of  Silver  City,  for  ap- 
pellee. 

PARKER,  J.  This  action  was  brou^t  in 
the  district  court  for  Grant  county,  by  the 
American  National  Bank  of  Silver  City,  N. 
M.,  against  Wood  &  De  Moas,  a  copartnership, 
B.  J.  Wood,  B.  C.  De  Moss,  and  Elizabeth 
De  Moss,  partners,  doing  business  under  the 
firm  name  of  Wood  &  De  Moss.  The  action 
was  for  damages  for  breach  of  contract  to 
deliver  Angora  mohair.  From  a  Judgment 
rendered  against  B.  J.  Wood  and  Elizabeth 
De  Moss  the  appellants  have  perfected  this 
appeal. 

In  substance  and  effect  the  complaint  al- 
leged that  on  August  7,  1916,  W.  A.  Heather 
and  the  appellants  made  and  entered  into 
a  written  contract,  by  the  terms  of  which 
"Wood  &  De  Moss,"  a  partnership  composed 
of  E.  J.  Wood,  E.  0.  De  Moss,  and  BUzabeth 
De  Moss,  agreed  to  sell,  and  Heather  to  pur- 
chase, all  mohair  clipped  from  appellants' 
Angora  goats,  delivery  thereof  to  be  made  f. 
o.  b.  liordsburg,  N.  M.,  on  or  before  October 
20, 1916;  that  the  agreed  purchase  and  selling 
price  of  said  product  was  35  cents  per  pound 
for  dear,  white,  and  clean  mohair,  SO  cents 
per  pound  for  stained  or  colored,  mohair,  and 
5  cents  per  pound  for  "tags";  that  Heather 
made  a  partial  payment  of  ^50,  the  balance 
of  the  purchase  price  to  be  paid  upon  the  de- 
livery of  the  mohair;  that  the  approximate 
weight  of  said  mohair  was  estimated  at  6,500 
pounds;  and  that  it  was  agreed  that  Heather 
might  assign  said  contract  The  complaint 
also  alleged  that  the  said  contract  was  as- 
signed to  apt)ellee;  that  aiq>ellants  refused  to 
deliver  said  mohair,  or  any  part  thereof;  that 
appellants  clipped  from  said  goats  about  10,- 
000  poimds  of  mohair  of  the  market  value  of 
56  cents  per  pound,  and  under  these  allega- 
tions the  appellee  prayed  that  a  Judgment 
might  be  rendered  in  his  favor  and  against 
i^)pel]ants  for  actual  damages  in  the  sum  of 
12,000,  punitive  damages  in  the  sum  of  $1,000, 
and  $550  partial  purchase  price  paid  to  appel- 
lants by  appellee. 

The  separate  answers  of  the  appellants,  in 
effect,  denied  the  material  allegations  of  the 
complaint,  and  alleged  that  no  partnership 
existed  between  the  appellants,  and  that  the 
Angora  goats  and  the  mohair  dipped  from 


them  was  the  separate  property  oC  Elicabetb 
De  Moss,  and  that  neither  E.  C.  De  Moss  nor 
EL  J.  Wood  had  any  interest  therein,  and 
that  Heather  knew  them  facts  at  the  time 
of  the  execution  of  said  contract.  The  an- 
swer of  Elizabeth  De  Moss  alleged  that,  not- 
withstanding this  knowledge  on  the  part  of 
Heather  he  Induced  Wood  to  execute  said 
contract  Facts  were  also  alleged  showing 
that  shortly  after  the  execution  of  said  am- 
tract  Elizabeth  De  Moss  advised  Heather 
that  she  owned  said  goats  and  mohair,  and 
that  she  did  not  care  to  sell  the  same,  and 
therefore  tendered  to  him  the  $550,  whidi  be 
bad  paid  to  Wood.  Heather  refused  to  ac- 
cept the  tender,  stating  that  the  contract  bad 
been  assigned  to  a  third  person. 

[1  ]  Eliminating  for  the  present  a  consider- 
ation of  questions  concerning  the  admissi- 
bility of  certain  evidence,  the  principal  propo- 
sition urged  by  appellants  is  that  the  evi- 
dence is  insuffident  to  make  the  an;>ellants 
liable  to  the  appellee  as  partners.  The  evi- 
dence introduced  on  behalf  of  appellee  dis- 
closes that  Heather  made  an  offer  to  E.  C.  De 
Moss  to  purchase  mohair  from  him,  and  that 
De  Moss,  in  the  presence  of  Heather  restated 
the  offer  to  his  wife,  Elizabeth  De  Moss.  ISie 
latter  made  no  response  to  the  offer,  and 
seemed  little  Interested  in  the  matter.  EL  O, 
De  Moss  then.  In  the  presence  of  Elizabeth 
De  Moss,  stated  that  they  had  better  wait  for 
Mr.  Wood  and  talk  the  matter  over  with  him, 
because  be  was  an  interested  party.  There- 
after negotiations  were  had  between  E.  J. 
Wood,  E.  G.  De  Moss,  and  Heather,  whidi 
resulted  in  the  execution  of  said  contract  in 
the  name  of  "Wood  &  De  Moss."  EL  G.  De 
Moss  advised  Heather  that  whatever  he  did 
in  the  premises  was  satisfactory  to  him,  and 
according  to  the  testimony  of  Heather  be  was 
led  to  believe  that  Wood,  EL  G.  De  Moss,  and 
EHlzabeth  De  Moas  were  interested  In  tbe 
mohair,  and  the  goats.  The  tevldenoe  of 
Wood,  testifying  in  behalf  of  appellee,  was  to 
the  g^eral  effect  that  he  was  an  employ^  of 
Elizabetb  De  Moss,  and  received  $20  per 
month  and  one-half  of  tbe  proceeds  derived 
from  the  sale  of  the  mohair  clipped  from  tbe 
goats  belonging  to  Elizabeth  De  Moss.  It  al- 
so appears  that  Elizabeth  De  Moss  advanced 
the  money  to  meet  the  running  expenses  in- 
ddent  to  the  operation  of  tbe  business,  and 
that  this  money  was  deposited  In  an  account 
in  a  bank  to  the  credit  of  "Wood  &  De  Moss." 
Wood  testified  that  this  arrangement  was 
made  to  obviate  his  personal  account  from 
becoming  confused  with  the  account '  carried 
to  meet  the  expenses  of  carrying  on  tbe  goat 
business.  Some  of  the  checks  used  to  draw 
money   from   this  account  bore  the  words 

"Wood  *  De  Moss,     by  ,"  whereas, 

those  subsequently  used  bore  only  the  words 
^'Wood  Sc  De  Moss,"  printed  In  the  upp^  left- 
hand  margin.  It  was  not  shown  that  Heath- 
er bad  any  knowledge  of  these  matters^  or 


Digitized  by 


Google 


N.11) 


AMXBIOAK  NAT.  BAKK  v.  WOOD 


S09 


tbat  he  relied  tbere«m  in  dealing  with  tbe  aiv- 
pellants. 

1.  We  are  satisfied  that  the  evidence  la  in- 
sufficient to  justify  the  conclnslon  that  Eliza- 
beth De  Moss  and  Wood  were  partners  In 
fact  In  said  bnslness.  Wood  was  mer^  an 
employ^  of  Elizabeth  De  Moss.  His  compen- 
sation for  his  services  was  fixed  at  $20  per 
CQOnth  and  one-half  of  the  proceeds  derived 
from  the  sale  of  the  mohair.  We  doubt  that 
bis  Interest  In  the  mohair,  under  such  cir- 
cumstances, made  him  even  a  Joint  owner  In 
the  mohair.  But  even  were  he  a  Joint  owner 
3f  said  property,  this  alone  would  not  make 
blm  and  Elizabeth  De  Moss  partners.  Worm- 
ier &  Co.  V.  Llndauer,  9  N.  M.  23,  29,  49  Pac. 
396.  Wood  exercised  no  proprietary  rights  In 
^he  premises.  He  was  a  mere  employ^.  Con- 
sequently the  evidence  wlU  not  Justify  the 
x>ncluslon  that  Wood  and  Elizabeth  De  Moss 
ii'ere  partners  In  fact. 

[2]  2.  The  evidence  Is  likewise  InsuflBclent 
:o  J'UStify  the  conclnslon  that  the  action-  of 
ICIIzabeth  De  Moss  in  the  premises  made  her 
lable  as  a  partner.  The  only  evidence  ap- 
}roaching  the  fact  Is  that  her  husband,  B.  C. 
L>e  Moss,  In  her  presence,  stated  to  Heather 
hat  Wood  was  an  "Interested  party."  There 
s  DO  evidence  that  Wood  signed  the  contract 
it  her  Instance  or  request,  or  that  she  had 
iDj  knowledge  of  his  action  until  It  was  con- 
nmmated.  Nor  Is  there  any  evidence  that  she 
icqulcsccd  in  or  consented  to  the  arrange- 
nent  made  by  Wood.  In  fact  the  only  evi- 
lence  on  the  subject  Indicates  that,  Immedl- 
ttely  after  she  ascertained  that  such  a  con- 
ract  had  been  made,  she  took  prompt  steps 
o  make  it  known  that  she  had  not  given  her 
onsent  to  the  sale  of  the  mohair  on  the 
erais  stated.  In  2  Rowley  on  Modem  Law 
if  Partnership,  f  906  et  seq.,  will  be  found  a 
uU  discussion  as  to  the  law  concerning  the 
uantnm  of  proof  necessary  to  charge  one 
s  a  partner  by  estoppel.  Among  other 
hlngs  It  is  stated  therein  that  "no  absolute 
nie  can  be  given  as  to  the  quantity  or  degree 
f  proof  necessary  In  such  cases."  The  test 
eems  to  be  whether  or  not  the  person  sought 
o  be  charged  so  conducted  hhnself  as  to  In- 
toce  a  reasonable  person  to  beUeve  that  a 
ortnershlp  existed,  and  deal  with  him  upon 
hat  basis.  Without  restating  the  evidence 
n  this  p<dnt  It  is  sufficient  to  say  that  it  falls 
ar  short  of  a  compliance  with  the  rule.  But 
Ittle  importance  can  be  ascribed  to  the  state- 
lent  of  Heather  that  he  was  led  to  believe 
hat  a  partnership  existed  between  appel- 
ints,  because  none  of  the  facts  to  which  he 
estlfled  support  the  statement  It  is  evl- 
ent  that  his  impression  was  obtained,  and 
Ightly  we  believe,  from  the  acts  and  conduct 
t  Wood  and  B.  O.  De  Moss,  bnt  the  cause 
ras  dismissed  as  to  the  latter,  so  we  need  not 
onslder  his  relation  to  this  case.  The  state- 
aents  made  by  E.  C.  De  Moss  had  no  binding 
ffect  upon  Elisabeth  De  Moss.    There  la  no 


evidence  that  the  latter  permitted  either  her 
husband  or  Wood  to  hold  her  out  as  a  part- 
ner to  Heather.  And  there  Is  no  evidence 
that  she  was  held  out  to  Heather  as  a  part- 
ner, nor  that  If  held  out  as  sadi  that  she  had 
any  knowledge  thereof.  Hie  Judgment  as  to 
Elizabeth  De  Moss  must  therefore  be  re- 
versed. 

[3]  3.  nie  evidence,  however,  is  amply  suf- 
ficient to  hold  Wood  liable  on  the  contract 
In  the  name  of  "Wood  &  De  Moss"  he  under- 
took to  contract  for  the  sale  of  mohair  to  ap- 
pellee's assignor.  He  admitted  that  there 
was  no  such  firm  In  existence.  He  contract- 
ed for  himself  and  for  some  other  person 
named  "De  Moes,"  but  Jnst  who  that  person 
was  Is  immaterial  so  far  as  his  liability  is 
concerned.  Evidently  he  contracted  for  him- 
self and  assumed  to  contract  for  Elizabeth 
De  Moes,  but  was  without  right  or  power 
to  contract  for  her.  So  far  as  this  case  Is 
concerned,  no  firm  was  in  existence  doing 
business  under  the  name  of  "Wood  &  De 
Moss"  at  the  time  Wood  executed  this  con- 
tract Under  such  circumstances  he  made 
himself  Individually  liable.  The  rule  Is  stat- 
ed In  30  Cyc.  531,  as  follows : 

"One  entertne  into  a  contract  in  the  name  of 
a  firm  which  does  not  exist  *  *  •  may  be 
bonnd  thereby." 

Consequently  there  Is  no  doubt  as  to  the 
liability  of  Wood  to  appellee. 

4.  Appellants  contend  that  the  court  err- 
ed in  permitting  the  introduction  of  evi- 
dence tending  to  show  that  "Wood  &  De 
Moss"  were  listed  In  the  official  Wool  Grow- 
ers' Association  of  the  United  States.  In 
view  of  our  conclusion  that  no  partnership 
existed  between  Wood  and  Elizabeth  De 
Moss,  and  as  this  evidence  Is  directed  to 
showing  that  such  relation  did  exist.  It  is 
rendered  Immaterial.  But  an  additional  rea- 
son exists  for  holding  that  the  court  did  not 
err  in  this  respect  The  record  discloses  that 
preliminary  proof  concerning  this  matter  was 
admitted,  but  that  proof  tending  to  show  the 
fact  Itself  was  rejected. 

5.  Appellants  contend  that  evidence  of 
general  reputation  to  prove  the  existence  of 
a  partnership  is  inadmissible,  unless  shown  to 
have  been  known  or  acquiesced  in  by  party 
to  be  charged.  This  likewise  is  rendered  im- 
material. In  view  of  our  conclusion  that  nei- 
ther a  partnership  in  fact  nor  by  estoppel  ex- 
isted between  the  parties.  The  same  ap- 
plies to  other  objections  made  by  appellants. 

Several  other  propositions  are  argued  by 
appellants,  but  none  of  them  are  of  such  se- 
rious Import  that  our  conclusions  thereon 
would  warrant  a  reversal  of  the  case  as  to 
Wood. 

For  the  reasons  stated,  the  judgment  will 
be  affirmed  as  to  Wood  and  reversed  as  to 
Elizabeth  De  Moes,  with  instructions  tD 
grant  her  a  new  trial;  and  it  is  ao  ordered. 

HANNA,  a  Jn  and  SOBEBTS,  J^  concUb 
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TORRES  ▼.  BOARD  OF  COUNTY  GOM'RS, 
SOCORRO  OOUKTT.  (No.  2U8.) 

(Supreme  Court  of  New  Mexico.    Feb.  19, 
1918.) 

(Svllalut  hy  the  Court.) 

1.  GotJimEs  «=»113(4)  —  PoBLio  Pmnteb  — 
DELINQUENT  Tax  List— Repeal  of  Stat- 
ute. 

Section  1234,  Code  1916,  which  impliedly 
authorizes  the  county  commissioners  of  each 
county  in  the  state  to  select  a  public  printer 
and  reijuireB  all  county,  officers  to  employ  the 
said  printer  for  all  county  printing,  has  no  ap- 
plication to  the  publication  of  the  delinquent 
tax  lists  of  the  county,  as  later  enactments 
(section  5495,  Code  1915,  and  section  1,  c.  58, 
Laws  1915)  impliedly  repeal  the  first-named 
section,  in  so  far  as  the  publication  of  such  lists 
is  concerned. 

2.  Counties  «=»206(3)— Rejection  of  Claim 
—Suit. 

A  party  presenting  a  claim  against  a  coun- 
ty, to  the  board  of  county  commissioners  for 
allowance,  such  claim  being  rejected,  may  sue 
the  county  thereon,  even  though  a  right  of  ap- 
peal exists  from   such  disallowance. 

Api)eal  from  District  Court,  Socorro  Coun- 
ty; Mecbem,  Judge. 

Action  by  Auastacio  C.  Torres  against  the 
Board  of  County  Commissioners,  Socorro 
County.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

H.  P.  Owen,  Dlst.  Atty.,  of  Los  Lnnas,  and 
W.  J.  Eaton,  Asst.  Dist  Atty.,  of  Socorro, 
for  appellant  Bray  &  Bunton,  of  Socorro, 
for  appellee. 

ROBERTS,  J.  Appellee  sued  appellant, 
tbe  board  of  county  commissioners  of  tbe 
county  of  Socorro  for  $854.68,  and  interest 
thereon,  alleged  to  be  due  and  owing  for  the 
publication  by  appellee  of  tbe  list  of  delin- 
quent taxes  of  Socorro  county.  The  publica- 
tion was  made  in  1915  on  an  order  of  tbe 
treasurer  and  ex  officio  tax  collector  of  said 
county  and  was  made  in  Spanish  in  a  news- 
paper published  by  appellee  in  said  county 
and  of  general  circulation  therein.  In  July, 
1915,  appellee  presented  his  claim  for  sucli 
services  to  tbe  board  of  county  commission- 
ers, which  claim  was  rejected,  and  from 
which  no  appeal  was  taken. 

Appellant  admitted  tbe  publication  was 
made  on  an  order  of  the  county  treasurer  as 
alleged,  but  set  up  two  separate  defenses; 
First,  that  the  board  of  county  commissioners 
in  February,  1915,  selected  and  appointed  a 
county  printer  under  and  pursuant  to  tbe 
provisions  of  section  1234,  Code  1915,  and 
that  it  was  tbe  duty  of  tbe  county  treas- 
urer to  have  published  such  delinquent  tax 
.list  in  tbe  official  newspaper  so  designat- 
ed by  it;  that,  the  delinquent  tax  list  not 
having  been  published  in  such  official  pa- 
per, tbe  publication  thereof  was  without 
authority  of  law,  and  for  which  no  lia- 
blli^  existed  on  the  part  of  tbe  county.  Tbe 
second  defense  was  that,  as  appellee  had  pre- 


sented liis  claim  to  the  board'  of  county  com- 
missioners and  the  same  had  been  disallow- 
ed and  no  appeal  was  taken  from  such  ac- 
tion, appellee  could  not  maintain  a  s^Mrate 
suit  therefor.  Tbe  trial  court  held  there  was 
no  merit  in  either  of  the  special  defenses  and 
entered  judgment  for  appellee. 

[1]  It  is  the  contention  of  appellant  tbat 
said  section  1234,  Code  1915,  which  reads  as 
follows:  "When  tbe  county  commissioners  of 
tbe  several  counties  hare  chosen  a  county 
printer,  each  county  official  shall  employ  tbe 
said  printer  for  all  county  printing  within 
bis  control" — authorizes  tbe  board  of  county 
commissioners  to  designate  a  county  printer, 
wbich  it  did,  and  that  thereupon  tbe  county 
treasurer  was  without  authority  to  employ 
any  other  person  to  publish  such  delinquent 
tax  lists.  Appellee  contends  that  this  section 
has  no  application  to  tbe  publication  of  de- 
linquent fax  lists. 

Section  1234  was  originally  section  2  of 
chapter  31,  Laws  1891,  and  as  enacted  un- 
doubtedly had  the  effect  contended  for  by 
appellant.  Said  section  2  concluded  with  the 
words,  "including  the  printing  of  tax  sales 
and  other  legal  work."  Thfese  words  were 
dropped  out  when  the  Code  was  adopted  by 
tbe  Legislature  in  1915,  evidently  because  of 
subsequent  legislation  which  was  deemed  in- 
consistent In  the  tax  laws  of  1899  (chapter 
22,  S  15),  it  was  made  the  duty  of  the  tax 
collector  to  prepare  and  cause  to  be  publish- 
ed in  the  official  newspaper  of  said  county,  if 
one  was  published  therein,  tbe  delinquent 
tax  list  In  1913,  however,  by  chapter  84,  { 
34,  it  was  made  the  duty  of  the  county  treas- 
urer and  collector  to  publish  such  list  "in 
some  newspaper  published  In  the  county  or 
if  there  be  no  newspaper  published  in  tbe 
county,  then  some  newspaper  published  in 
tbe  state  and  of  general  circulation  in  the 
county."  By  this  section  the  duty  was  cast 
upon  the  treasurer  to  publish  the  list  in  a 
newspaper  published  in  tbe  coimty,  if  one 
Was  published  therein,  and  he  was  authoriz- 
ed to  select  the  medium  of  publication.  For 
this  reason  evidently  the  latter  portion  of 
section  2,  c.  31,  Laws  of  1891,  which  read, 
"including  the  printing  of  tax  sales  and  oth- 
er legal  work,"  was  dropped  from  section 
1234  of  the  Code  of  1915  by  the  Legislature. 
And  by  section  1,  a  58,  Laws  1915,  enacted 
at  tbe  same  session  at  which  tbe  Code  was 
adopted,  it  was  provided  tbat  the  treasurer 
and  ex  officio  collector  should  publish  such 
tax  list  "in  some  newspaper  published  in 
and  of  general  circulation  in  bis  county,"  if 
one  was  published  therein,  and  it  was  fur- 
ther provided  that,  in  any  countlea  wherein 
a  large  proportion  of  the  taxpayers  were 
Spanish  speaking,  such  notice  should  also  be 
published  in  tbe  Spanish  language  "as  herein 
above  provided"  for  the  publication  of  sudi 
notice  in  the  English  language.  Therefore  he 
(tbe  treasurer)   was  required  to  determine 
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whether  the  newspaper  in  whidi  he  proposed 
to  publish  such  list  fulfilled  the  require- 
ments of  the  statute.  Under  sectlmi  1234, 
the  public  printer  selected  by  the  board  of 
county  commissioners  was  not  even  required 
to  be  the  publisher  of  a  newspaper,  yet  if 
appellant's  contention  Is  sound,  if  such  pub- 
lic printer  so  selected  had  not  been  the  pub- 
lisher of  a  newspaper,  it  would  be  incumbent 
upon  the  treasurer  to  turn  over  to  him  the 
matter  of  the  publication  of  such  tax  list, 
and  such  public  printer  would  be  the  party 
charged  with  the  selection  of  the  newspaper 
in  which  such  list  should  be  published ;  but 
the  later  enactments  plainly  cast  this  duty 
upon  the  treasurer.  Suppose,  for  example, 
there  was  no  newspaper  published  in  the 
county.  Could  it  be  contended  that  it  would 
be  the  duty  of  the.  county  treasurer  and  col- 
lector to  turn  over  the  tax  list  to  the  public 
printer  selected  by  the  board,  and  that  such 
public  printer  should  determine  the  newspa- 
per published  outside  of  the  county  in  which 
the  list  should  be  published?  And,  further, 
under  the  last  enactment,  if  the  stated  per- 
centage of  the  inhabitants  are  Spanish 
speaking,  then  the  tax  list  must  be  published 
In  both  English  and  Spanish.  Would  the 
puhlic  printer  have  the  authority  to  select 
the  Spanish  paper  in  which  the  list  should 
be  published?  We  think  not.  By  the  latter 
statutes  OB  the  subject,  the  Legislature  es- 
tablished a  new  rule  for  the  publication  of 
the  delinquent  tax  list,  and  this  rule  so  es- 
tablished impliedly  repealed  section  1234.  In 
Sutherland  on  Statutory  Construction,  vol.  1, 
{  249,  It  is  said: 

"An  affirmative  enactment  of  a  new  rule  im- 
)lies  a  negative  of  whatever  is  not  included  or 
8  different;  and  if  by  the  language  used  a 
:hing  is  limited  to  be  done  in  a  particular  form 
)r  manner,  it  includes  a  negative  that  it  shall 
lot  be  done  otherwise." 

It  is  true  that  the  law  does  not  favor  a  re- 
peal of  an  older  statute  by  a  later  one  by 
nere  implication,  but  subsequent  legislation 
-epeals  previous  inconsistent  legislation, 
vbether  it  expressly  declares  such  repeal  or 
lot.  By  the  later  enactments,  we  think  the 
lie^slature  has  evidenced  a  clear  intention 
o  take  the  publication  of  delinquent  tax  lists 
mt  from  under  the  operation  of  section  1234. 

[2]  As  to  the  second  special  defense,  the 
aajorlty  rule,  with  which  we  agree,  is  that 
vbere  a  claim  is  presented  to  a  board  of 
ounty  commissioners  and  is  rejected,  or  the 
reditor  is  dissatisfied  with  the  amount  al- 
awed,  he  is  not  conttned  to  bis  appeal  from 
be  decision  of  such  board  where  the  right  of 
.ppeal  Is  given,  but  may  proceed  with  his 
ction  against  the  county  board,  for  an  act 
irovlding  an  appeal  from  the  action  of  the 
oard  of  county  commissioners  upon  a  claim 
gainst  the  county  is  not  an  exclusive  reme- 
y,  and  does  not  take  away  the  claimant's 
ight  of  action  against  the  county,  which  he 
ossessed  before.     R.  O.  Ii.  p.  964,  and  see 


note  to  case  of  Oilman  v.  County  of  Contra 
Costa,  68  Am.  Dec.  290. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  will  be  affirmed,  and  it  is  so 
ordered. 

HANKA,  C.  J.,  and  PABKEB,  3^  concur. 


(41  Nev.  437) 
NEVADA   INDUSTKIAI/  COMMISSION   v. 

WASHOE  COUNTY.     (No.  2170.) 
(Supreme  Court  of  Nevada.     March  16.  1018.) 

1.  Statutes  <3=»120(3)— Subjects  and  Titles 

— SnEFICIENCT. 

St.  1013,  c.  Ill,  entitled  "An  act  relating 
to  the  compensation  of  injured  workmen  in  the 
industries  of  this  state  and  tbe  compensatioo  to 
their  dependents  where  such  injuries  result  in 
death,  creating  an  industrial  insurance  commis- 
sion, providing  for  the  creating  and  disburse- 
ment of  funds  for  the  compensation  and  care 
of  workmen  injured  in  the  course  of  emplo.v 
ment,  and  defining  and  regulating  the  liability 
of  employers  to  tneir  employes,  and  repealing 
all  acts  and  parts  of  acts  in  condict  with  this 
act,"  sufficiently  embraces  within  its  title  tlie 
purpose  expressed  by  section  1,  subd,  "b,"  there- 
of, making  counties  and  other  municipal  corpo- 
rations subject  to  tbe  act,  and  therefore  does 
not  offend  Const,  art.  4,  S  17,  providing  that 
every  law  shall  embrace  but  one  subject,  which 
shall   be   briefly   expressed   in   its   title. 

2.  Constitutional  Law  «=»301  —  Mastkb 
AND  Servant  «=»347— Due  Process  of  Law 
— Workmen's   Compensation   Act. 

Workmen's  Compensation  Act  (St  1013,  c. 
Ill)  I  1,  subd.  "b,''  making  counties  subject 
thereto,  is  not  unconstitutional  as  depriving 
counties  of  due  process  of  law,  the  money  re- 
quired to  be  paid  by  the  counties  going  for  a 
public  purpose  of  supporting  the  indigent,  which 
18  a  legitimate  charge  of  the  people  of  the  state 
and   its   various   subdivisions. 

3.  Master  and  Servant  $=>401-~Wobkmkn'b 
Compensation   Act— Defenses. 

A  county  cannot  defeat  tbe  state  Industrial 
Commission  s  action  for  moneys  to  compensate  . 
an  injured  employ^  of  the  county,  on  the  theory  " 
that  there  is  no  money  in  the  county  treasury 
available,  in  the  absence  of  an  answer  pleading 
such  fact. 

4.  Constitutional  Law  <8=>208(5)  —  Class 
Legislation  —  Workmen's  Compensation 

St".  1913,  c.  Ill,  i  1,  subd.  "b,"  making  coun- 
ties liable  under  the  Workmen's  Compensation 
Act,  is  not  unconstitutional  as  discriminatory; 
the  classification  of  counties  being  reasonable. 

Appeal  from  District  Court,  Washoe  (boun- 
ty; A.  N.  Salisbury,  Judge. 

Suit  hy  the  Nevada  Industrial  Commission 
against  Washoe  County.  Judgment  for  plain- 
tiff on  defendant's  refusal  to  plead  further 
after  its  demurrer  to  the  complaint  was  over- 
ruled, and  defendant  appeals.    Affirmed. 

B.  F.  Lunsford,  Dist  Atty.,  and  A.  N.  Salis- 
bury, Deputy  Dist.  Atty.,  both  ot  Reno,  for 
appellant.  George  B.  Thatcher,  Atty.  Gen,, 
and  E.  T.  Patrick  and  Wm.  McKnigbt,  Depu- 
ty Attys.  Gen.,  for  respondent 

COLEMAN,  J.  The  Nevada  Industrial 
Commission  brought  suit  against  Washoe 
county,  in  the  district  court  of  that  county. 
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to  collect  premlmns  alleged  to  be  dne  ptingn- 
aot  to  an  act  relative  to  the  compensation  of 
lnjut«d  woi^men.  Stata.  1913,  p.  137.  A  gen- 
eral demnrrer  was  Interposed  by  tbe  defend- 
ant, and,  upon  being  overruled,  the  defend- 
ant electing  to  stand  upmi  Its  demurrer.  Judg- 
ment was  rendered  in  favor  of  plaintiff,  from 
which  this  appeal  Is  taken. 

The  complainant  alleges  Its  right  to  sue, 
pursuant  to  the  terms  of  the  act  mentioned; 
alleges  the  existence  of  the  defendant;  that 
defendant  employed  in  the  carrying  on  of  its 
county  government  various  and  sundry  per- 
sons; and  that  on  account  thereof  the  defend- 
ant became  indebted  to  the  plaintiff  in  the 
sum  of  $313.15,  which  it  refused  to  pay.  Sub- 
division "b"  of  section  1  of  the  act  in  question 
reads: 

"Where  the  state,  county,  mnnldpal  corpora- 
tion, s(^ool  district,  cities  under  special  charter 
or  commission  form  of  government  is  the  em- 
ployer, the  limitations  of  two  employ<£s  shall 
not  apply,  and  as  to  such  employes  and  employ- 
ers thereof  the  rights  and  remedies  as  by  this 
act  provided  to  pay  compensation  for  personal 
injury  sustained  by  such  employes  arising  out  of 
and  in  the  course  of  the  employment  shall  be 
exclusive,  compulsory  and  obligatory." 

In  support  of  its  claim  that  the  lower  court 
erred  in  overruling  its  demurrer  the  county 
maintains  that  the  act  in  question  is  uncon- 
stitutional, the  first  contention  being  that  the 
title  of  the  act  is  in  violation  of  section  17, 
art  4,  of  the  Constitution,  which  provides 
that  every  law  enacted  by  the  Legislature 
shall  embrace  but  one  subject  and  matters 
properly  connected  therewith,  which  subject 
shall  be  briefly  expressed  in  the  title,  in  that 
it  is  not  sufficiently  comprehensive  to  em- 
brace within  its  scope  the  counties  of  the 
state.  It  is  said  that  the  word  "industries" 
•  In  the  title  of  the  act  means  pursuits  in  which 
hnman  exertion  is  employed  for  the  creation 
of  value  and  regarded  as  a  speciea  of  capital 
<»:  wealth,  and  that  a  county  is  not  thus  en- 
gaged. Conceding  for  the  purposes  of  this 
case,  without  so  deciding,  that  the  contention 
of  appellant  aa  to  the  meaning  of  the  word 
"industries"  is  correct,  we  are  nevertheless 
of  the  view  that  the  title  of  the  act  is  so  com- 
prehensive in  its  scope  as  not  to  offend 
against  section  17,  art  4,  of  the  Constitution, 
without  regard  to  the  rule  that  a  liberal  con- 
struction should  be  given  in  considering  the 
objection  urged.  State  v.  State  B.  &  T.  Co., 
31  Nev.  456-473,  108  Pac.  407,  105  Paa  567. 
The  title  of  the  act  reads: 

"An  act  relatinff  to  the  oompenaaiion  of  in- 
jured iporkmen  in  the  industnei  of  thi*  itate 
and  the  oompen»ation  to  their  dependents  cohere 
tuoh  injuries  result  in  death,  creating  an  indus- 
trial insurance  commission,  providing  for  the 
creating  and  disbursement  of  funds  for  the  com- 
pensation and  care  of  workmen  injured  in  the 
course  of  employment,  and  defining  and  regulat- 
ing the  liability  of  employers  to  their  employes; 
and  repealing  all  acts  and  parts  of  acts  m  con- 
flict with  this  act" 

[1]  We  have  underscored  that  portion  of 
the  title  of  the  act  to  whlc^  objection  is  made. 
We  are  of  tlie  opinion  that,  bad  tbe  portion 


objected  to  been  entLrdy  (nnltted,  the  tifle 
of  the  act  would  be  broad  enough  to  comply 
with  the  requirements  of  the  law.  Sven  then 
it  indicates  that  the  purpose  of  the  act  1b  to 
create  an  industrial  insurance  oonunlsslon, 
to  provide  funds  to  compensate  workmen  in- 
jured in  the  course  of  employment,  and  to  de- 
fine and  regulate  the  liability  of  employers 
to  their  employes.  The  Supreme  Court  of 
Michigan,  in  Purdy  v.  City  of  Sault  St  Ha- 
rie,  188  Mich.  573,  155  N.  W.  597.  Ann.  Gas. 
1917D,  881,  was  called  to  pass  upon  an  ot>- 
Jectlcm  to  the  title  of  an  act  upon  the  ground 
that  it  was  not  broad  enough  to  include  em- 
ployes of  a  municipal  corporation.  Tbe  title 
of  the  act  under  consideration  in  that  case 
reads: 

"An  act  to  promote  the  welfare  of  the  people 
of  this  state,  relating  to  the  liability  of  em- 
ployers for  injuries  or  death  sustained  by  their 
employes,  providing  compensation  for  the  acci- 
dental injury  to  or  death  of  employes,  and  meth- 
ods for  the  payment  of  tbe  same,  establishing  an 
Industrial  Accident  Board,  defining  its  powers, 
providing  for  a  review  of  its  awards,  making  an 
appropriation  to  carry  out  the  provisions  of  this 
act,  and  restricting  tbe  right  to  compensation 
or  damages  In  such  cases  to  such  as  are  provided 
by  this  act".  (Pub.  Acts  Mich.  [Ex.  Seas.]  1912, 
No.  10.) 

In  determining  the  question  presented,  tbe 
court  said: 

"The  title  of  the  act  mentions  and  indicates 
that  its  provisions  relate  to  'liability  of  employ- 
ers for  injuries  or  death  sustained  by  their  em- 
ployee.' It  is  general,  as  titles  of  acts  must  be, 
and  is  broad  enough  to  include  municipal  corpo- 
rations if  they  are  employers." 

[2]  Since  the  act  in  question  is  compulsoiy 
so  far  as  counties  are  concerned,  It  is  insisted 
tliat  it  Is  in  violation  of  tbe  due  process  of 
law  clause  of  both  the  state  and  federal  Con- 
stitutions, although  nothing  peculiarly  appli- 
cable to  our  state  Constitution  is  urged  under 
this  objection.  We  thinlc  tills  oontenticm  is 
fully  answered  by  the  Court  of  Appeals  of 
New  York  in  Jensen  v.  Southern  Pacific  Co., 
216  N.  X.  514,  109  N.  E.  600,  U  B.  A.  1916A, 
403,  Ann.  Cas.  1916B,  276,  where  It  is  said: 

"Moreover,  upon  the  question  whether  an  act 
offends  against  the  Constitution  of  the  United 
States  the  decisions  of  tbe  United  States  Su- 
preme Court  are  controlling.  The  only  one  of 
the  numerous  Workmen's  Compensation  Acts 
which  appears  to  have  been  directly  passed  on 
by  the  United  States  Supreme  Court  is  the  act 
of  Ohio,  which  contained  an  optional  clause. 
Jeffrey  Mfg.  Co..  v.  Blagg,  235  U.  S.  671  [33 
Sup.  Ct  167,  59  L.  Ed.  364].  The  single  quea- 
tion  decided  in  that  case  was  that  limiting  the 
application  of  the  act  to  shops  with  five  or  more 
employ6i  did  not  result  in  arbitrary  and  unrea- 
sonable classification.  This  act  is  compulsory. 
The  employer  is  subjected  to  a  penalty  for  not 
adopting  one  of  the  three  methods  of  insurance 
allowed  him,  and  the  employe  has  no  choice  at 
all  except  possibly  as  to  whether  he  will  enter 
one  of  the  classified  employments.  However,  ex- 
cept for  a  feature  presently  to  be  considernL 
the  decision  in  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104  [31  Sup.  Ct  186,  66  L.  Ed.  112,  32 1* 
R.  A.  (N.  S.)  1062,  Ann.  Caa.  1912A,  487],  la 
decisive.  Indeed,  upon  dose  analyns  it  will 
appear  that  the  taking  justified  in  that  caae  aa 
a  proper  exercise  of  the  police  power  was  no 
more  in  the  public  Interest  than  tluit  Involved 
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In  tbia  caae,  and  that  Qie  mutnal  benefits  to  the 
parties  immediately  concerned  were  not  aa  di- 
rect In  that  case  an  act  of  the  state  of  Okla- 
homa reqniring  every  bank  existing  under  the 
state  laws  to  pay  an  assessment  based  on  aver- 
age daily  deposits  into  a  guaranty  fund  to  secure 
the  full  repayment  of  deposits  in  case  any  snch 
bank  became  Insolvent  was  sustained  not  mere- 
ly under  the  reserve  power  of  the  state  to  alter 
or  repeal  charters,  but  as  a  proper  exercise  of 
the  police  power.  Solvent  banks  were  thns  re- 
quired to  pay  money  into  a  fund  for  the  direct 
benefit  of  others,  the  banks  benefiting  only  in- 
directly from  the  supposed  benefit  to  commerce 
and  the  greater  stability  of  banking..  In  this 
case  the  mutual  benefits  are  direct.  Granted 
that  employers  are  compelled  to  Insure,  and 
that  there  ia  in  that  sense  a  taking.  They  in- 
sure themselves  and  their  employes  from  loss, 
not  others.  The  payment  of  the  required  pre- 
miums exempts  them  from  further  liability. 
The  theoretical  taking,  no  donbt,  disappears  in 
practical  experience.  As  a  matter  of  fact  every 
industrial  concern,  except  the  very  large  ones 
who  insure  themselves,  have  for  some  time  been 
forced  by  conditions,  not  by  law,  to  carry  acci- 
dent indemnity  insurance.  A  relatively  small 
part  of  the  sums  thus  paid  actually  reached  in- 
jured workmen  or  their  dependents.  With  the 
economic  saving  of  the  present  sdieme,  insur- 
ance in  the  long  run  should  certainly  be  as  cheap 
as  under  the  old  wasteful  plan,  and  the  families 
of  all  injured  workmen,  not  a  part  only,  will 
receive  some  compensation  for  the  loss  of  earn- 
ing power  of  the  wage-earner.  We  should  con- 
eider  practical  experience  as  well  as  theory  in 
deciding  whether  a  given  plan  In  fact  consti- 
tutes a  taking  of  property  in  violation  of  the 
Constitution.  A  compulsory  scheme  of  insui^ 
ance  to  secure  injured  workmen  in  hazardous 
employments  and  their  dependents  from  becoming 
objects  of  charity  certainly  promotes  the  public 
-welfare  as  directly  as  does  an  Insurance  of  bank 
depositors  from  loss." 

The  same  question  haa  been  pasaed  npon  I7 
tlie  Sapreme  Court  of  California  In  the  case 
of  the  Western  Indemnity  Co.  t.  Flllsbnry, 
170  Cal.  686, 161  Pac.  398,  where  the  varlons 
decisions  In  point  were  considered,  the  conrt 
reaching  the  condnsion  that  the  act  did  not 
violate  the  constitutional  inhibition.  As  has 
been  seen,  these  statutes  are  upheld  upon  the 
theory  that  they  are  but  the  exercise  of  the 
police  power  of  the  states 

The  Supreme  Court  of  the  United  States, 
tn  considering  the  compulsory  Workmen's 
Compensation  Law  of  the  State  of  Washing- 
ton in  Mountain  Timber  Co.  t.  Washington, 
243  U.  8.  220,  37  Sup.  Ct  260,  61  L.  Ed.  686, 
Ann.  Gas.  1017D,  642,  where  the  identical  ob- 
jection was  urged,  said: 

"There  remains,  therefore,  only  the  conten- 
tion that  it  is  inconsistent  with  the' due  process 
and  equal  protection  clauses  of  the  Fourteenth 
Amendment  to  impose  the  entire  cost  of  acci- 
dent loss  upon  the  industries  in  which  the  losses 
arise.  But  if,  as  the  Legislature  of  Washington 
has  declared  in  the  first  section  of  the  act,  in- 
juries in  such  employments  have  become  fre- 
quent and  inevitable,  and  if,  as  we  have  held 
in  New  York  O.  R.  Co.  t.  White,  the  state  Is 
at  liberty,  notwithstanding  the  Fourteenth 
Amendment,  to  disregard  questions  of  fault  in 
arranging  a  system  of  compensation  for  such 
injuries,  we  are  unable  to  discern  any  ground 
in  natural  Justice  or  fundamental  right  that 
prevents  the  state  from  impo^g  the  entire  bur- 
den upon  the  indnstries  that  occasion  the  losses. 
The  act  in  effect  puts  these  hazardous  occupa- 
tions in  the  category  of  dangerous  agencies,  and 
requites  that  the  losses  shall  be  reckoned  as  a 
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part  of  the  cost  of  the  industry,  Just  like  the 
pay  roll,  the  repair  account,  ot  any  other  item 
of  cost.  The  plan  of  assessment  insurance  ia 
closely  followed,  and  gone  more  just  has  been 
suggested  as  a  means  of  distributing  the  risk 
and  burden  of  losses  that  inevitably  must  occur, 
in  spite  of  any  care  that  may  be  taken  to  pre- 
vent them. 

"We  are  dearly  of  the  opinion  that  a  state, 
in  the  exercise  of  its  power  to  pass  such  legis- 
lation as  reasonably  ia  deemed  to  be  necessary 
to  promote  the  health,  safety,  and  general  wel- 
fare of  its  people,  may  regulate  the  carrying  on 
of  industrial  occupations  that  frequently  and 
inevitably  produce  personal  injuries  and  disabO- 
ity,  with  consequent  loss  of  earning  power 
among  the  men  and  women  employed,  and  occa- 
sionally loss  of  life  of  those  who  have  wives  and 
children  or  other  relations  dependent  upon  them 
for  support,  and  may  require  that  these  hnman 
losses  shall  be  diarged  against  the  indiistry,  ei- 
ther directly,  as  is  done  in  the  case  of  the  act 
sustained  in  New  York  C.  R.  Co.  ▼.  White, 
243  U.  S.  188,  37  Sup.  Ct  247  [61  I*  Ed.  667, 
L.  E.  A.  1917D,  1,  Ann.  Cas.  1917D,  620],  or 
by  publicly  administering  the  compensation  and 
distributing  the  cost  among  the  industries  af- 
fected by  means  of  a  reasonable  system  of  oc- 
cupation taxes.  The  act  cannot  be  deemed  op- 
pressive to  any  class  of  occupation,  provided  the 
scale  of  compensation  is  reasonable  unless  the 
loss  of  human  life  and  limb  is  found  in  ex- 
perience to  be  so  greet  that,  if  charged  to  the 
industry,  it  leaves  no  sufficient  margin  for  rea- 
sonable profits.  But  certainly,  if  any  industry 
involves  so  great  a  human  wastage  as  to  leave 
no  fair  profit  beyond  it,  the  state  is  at  liberty, 
in  the  interest  of  the  safety  and  welfare  of  its 
people,  to  prohibit  such  an  industry  altogether." 

The  Supreme  Court  of  Washington,  In 
State  ex  rel.  Davis-Smith  Co.  t.  Clausen,  66 
Wash.  156,  117  Pac.  1101,  37  L.  R.  A.  (N.  S.) 
460,  held  a  compulsory  insurance  act  to  be 
constitutional. 

But  we  think  there  is  another  and  very  ex- 
cellent theory  upon  which  the  law  may  be 
held  to  be  constitutional,  namely,  that  the 
money  required  to  be  paid  under  the  act  by 
the  counties  of  the  state  goes  for  a  public 
purpose  which  is  a  legitimate  charge  upon 
the  people  and  the  state  and  the  subdivisions 
thereof.  The  case  of  State  ex  rel.  Goodwin 
V.  Nelson  County,  1  N.  D.  88,  45  N.  W.  33,  8 
U  R.  A.  283,  26  Am.  St  Rep.  609,  was  one 
In  which  the  constitutionality  of  an  act  was 
Involved  which  provided  that  the  counties  of 
the  state  might  issue  bonds  for  the  purpose 
of  raising  money  to  purchase  seed  grain  for 
fiumers  who  were  unable  to  purchase  it  for 
themselves.    We  quote  therefrom  as  follows: 

"The  stubborn  fact  exists  that  a  class  of 
citizens,  numbered  by  many  thousanda,  is  In 
such  present  straits,  from  poverty,  that  unless 
succored  by  some  comprehensive  measure  of  re- 
lief they  will  become  a  public  burden,  in  other 
words,  paui>ers,  dependent  upon  counties  where 
they  reside  for  support  It  is  to  avert  such  a 
widespread  disaster  that  the  seed  grain  statute 
was  enacted,  and  it  should  be  interpreted  in 
the  light  of  the  public  danger  which  was  the 
occasion  of  its  passage.  The  support  of  pau-' 
pers,  and  the  giving  of  assistance  to  those  who 
ov  reason  of  age,  infirmity,  or  disability  are 
likely  to  become  such,  is,  by  the  practice  of  the 
common  consent  of  civilized  countries,  a  public 
purpose.'  Cooley,  Taxn.  (2d  Ei.)  pp.  124,  125. 
'The  relief  of  the  poor— the  care  of  those  who 
are  unable  to  care  for  themselves — ia  amon^  the 
unquestioned  objects  of  public  duty.'    Opinioa 
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of  Brewer,  J.,  In  State  ▼.  Csawkee  Twp.,  14 
Kan.  424  [19  Am.  Rep.  99]." 

See,  also,  Matter  of  Jensen,  44  App.  TAy. 
S09,  60  N.  7.  Supp.  933;  Bxempt  Firemen's 
Benav.  Fund  v.  Boome,  93  N.  Y.  313,  45  Am. 
Rep.  217. 

It  was  said  In  Charlotte,  etc..  Railroad  v. 
Glbbes,  142  U.  S.  390,  12  Sup.  Ct  255,  35  L.. 
Ed.  1051: 

"Where  the  interests  of  the  public  and  its 
indiTiduals  are  blended  in  any  work  or  serrice 
imposed  by  law,  whether  the  cost  shall  be 
thrown  entirely  upon  the  individuals  or  upon 
the  state  or  be  apportioned  between  them  is  a 
matter  of  legislative  direction." 

[3]  Counsel  for  appellant  also  contend  that 
there  are  no  funds  In  the  county  treasury 
available'  for  the  payment  of  the  demand 
pleaded  In  the  complaint.  As  to  this,  we 
need  only  say  that,.  If  we  were  to  concede 
that  such  a  state  of  facts  would  constitute  a 
good  defense  (which  we  do  not),  there  is 
nothing  upon  which  to  base  such  a  conten- 
tion, since  there  Is  no  answer  on  file  plead- 
ing such  facts. 

[4]  It  Is  next  contended  that  the  act  In 
question  Is  void  because  it  Is  discriminatory 
and  Is  not  of  general  and  uniform  operation. 
As  said  In  Ex  parte  Plttman,  31  N^v.  43,  99 
Pac.  700,  22  L.  R.  A.  (N.  S.)  266,  20  Ann.  Cas. 
1319: 

"This  court  has  repeatedly  held  that  the  leg- 
islature may  enact  laws  which  apply  only  to 
certain  classes,  if  the  basis  for  the  classifica- 
tion is  reasonable." 

In  the  case  of  Gulf  R.  R.  Co.  v.  Eniis,  165 
V.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666,  the 
Supreme  Court  of  the  United  States  said: 

"It  is  not  within  the  scope  of  the  Fourteenth 
Amendment  to  withhold  from  the  states  the 
power  of  classification,  and  that  if  the  law  deals 
alike  with  all  of  a  certain  class,  it  is  not  ob- 
noxious to  the  charge  of  a  denial  of  equal  pro- 
tection." 

Is  the  classification  reasonable?  We  think 
It  is.  It  is  not  only  within  the  power,  but, 
as  we  have  shown,  it  is  the  duty  of  the 
county  and  state  to  provide  for  its  indigent, 
and  to  care  for  those  who  are  unable  to  care 
for  themselves  or  who  are  likely  to  become 
dependent  upon  public  charity. 

If  there  Is  any  virtue  in  the  old  adage 
that  an  ounce  of  prevention  is  worth  a 
pound  of  cure,  was  it  not  a  reasonable  exer- 
cise of  discretion  on  the  part  of  the  Legisla- 
ture to  impose  upon  the  counties  the  duty 
of  contributing  to  a  fund  which  can  be 
drawn  upon  to  prevent  those  Injured  in  its 
employ  from  becoming  paupers?  We  think 
it  wa& 

Perceiving  no  prejudicial  error,  it  is  or- 
dered that  the  Judgment  be  afilrmed. 

SANDERS,  J.,  concurs. 

McCARRAN,  O.  J.  (concurring).  I  concur. 
tn  my  Judgment,  the  one  question  most  vi- 
tal here  is  that  which  refers  to  the  consti- 
tutional provision  (section  17,  art.  4): 

"EJach  law  enacted  by  the  Legislature  shall 
embrace  but  one  subject,  and  matter  properly 


connected  therewith,  which  subject  shall  be  folly 
expressed  in  the  title." 

The  title  of  our  Workmen's  Compensa- 
tion Act  is  thus  couched: 

"An  act  relating  to  the  compensation  of  inr 
jured  workmen  in  tlie  industries  of  this  state 
and  the  compensation  to  their  dependents  where 
such  injuries  result  in  death,  creating  an  in- 
dustrial insurance  commission,  providing  for  the 
creation  and  disbursement  of  funds  for  the  com- 
pensation and  care  of  workmen  injured  in  the 
course  of  employment,  and  defining  and  regulat- 
ing the  liability  of  employers  to  their  employ^; 
and  repealing  all  acts  and  parts  of  acta  in  oon- 
fiict  with  this  act" 

Subdivision  "b"  of  section  1  of  the  act 
provides : 

"Where  the  state,  county,  municipal  corpora- 
tion, school  district,  cities  under  special  charter 
or  commissiuD  form  of  government  is  the  em- 
ployer, the  limitations  of  two  employes  shall 
not  apply,  and  as  to  such  employes  and  em- 
ployers thereof  the  rights  and  remedies  as  by 
this  act  provided  to  pay  compensation  for  per- 
sonal injury  sustained  by  such  employes  arising 
out  of  and  in  the  course  of  the  employment  shall 
be  exclusive,  compulsory  and  obligatory." 

As  to  this  section  the  appellant  county 
contends  that,  inasmuch  as  a  county  is  not 
an  "Industry,"  the  title  of  the  act  is  not  suf- 
ficiently broad  to  embrace  counties  within 
Its  scope  and  operation. 

Following  the  general  proposition  that 
the  provision  of  the  OonstitutioD  here  in- 
voked should  be  liberally  construed  (State 
V.  Ah  Sam,  15  Nev.  27;  McBrlde  v.  Gris- 
wold,  38  Nev.  56,  146  Pac.  756;  First  Na- 
tional Bank  y.  Nye  County,  38  Nev.  123. 
145  Pac.  932,  Ann.  Cas.  1917G,  1195),  I  am 
of  the  opinion  that  the  general  language  of 
the  title  is  sufficient  to  contemplate  a^d  give 
notice  of  the  substance  of  subdivision  "b" 
of  section  1.  The  title  declares  that  the  act 
Is,  among  other  things,  one  "defining  and 
regulating  liability  of  employers  to  th^r 
employes." 

Unquestionably  the  county  is  an  employer 
of  workmen.  In  my  Judgment,  the  spirit, 
as  well  as  the  letter,  of  the  whole  act  mani- 
fests an  intention  to  provide  for  a  syste- 
matic arrangement  for  compensation  for 
Injured  or  afflicted  workmen  in  whatever 
capacity  such  might  be  employed  and  to  pro- 
vide that  where,  as  in  counties  and  munlci-' 
palities,  the  state  is  sovereign,  such  arrange- 
ment should  be  compulsory.  This  Is  but 
following  odt  the  fundamental  idea,  basic  to 
all  compensation  acts;  L  e.,  that  the  indus- 
try or  employment  which  requires  human 
agency  for  its  operation  should  look  to  the 
care  and  upkeep  of  that  agency,  no  less  than 
to  other  elements  of  efficiency. 

Again  appellant  urges  that,  as  counties 
are  not  liable  for  tortious  actions  this  stat- 
ute imposes  a  compulsory  burden  which  was 
not  formerly  in  existence.  This  contention 
rests  on  the  theory  that  workmen's  compen- 
sation laws  are  enacted  to  meet  the  rule  of 
the  employers'  liability  for  injury  to  em- 
ployes. The  premise  is  fallacious.  The  prop- 
er theory,  and  that  on  whldi  the  original  Bia- 
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marcklan  compeiuatltm  acts  were  fonnded, 
and  that  which  appears  aa  the  spirit  under^ 
lying  all  such  laws  subsequently  created.  Is 
rather  that  the  thing  which  requires  human 
labor  and  cmisnmes  human  energy"  in  its  op- 
eration shall  bear  an  equitable  share  by  way 
of  compensation  to  those  or  the  dependents 
of  those  who  are  deprived  of  the  fruits  of 
their  labor,  where  such  deprivation  grows 
oat  of  or  Is  sustained  in  the  course  of  em- 
ployment. 

(51  TTtali,  S14) 

STATE  «z  rel.  LORNTZEN  ▼.  HANSEN  et  at 
(No.  3184.) 

(Supreme  0>art  of  Utah.    March  1,  191&) 

Afpbai.  and  Bbbob  «s»3S1(1)  —  Time  fob 

TAKINO— JUBISDICTION    01    SOPBEUK    COGBT 

—Dismissal— Statute. 
Under  Comp.  Laws  1907,  |  8301,  nroviding 
that  an  appeal  may  be  taken  within  6  months 
from  the  entry  of  the  judgment  or  order  appeal- 
ed from,  appeal  from  a  judgment  entered  May 
2Sth,  notice  of  appeal  bavmg  been  Sled  and  serv- 
ed December  8tn,  was  taken  at  least  11  days 
late,  the  Supreme  Court  ia  without  jurisdiction, 
and  the  appeal  will  be  dismissed.  ^ 

Appeal  from  District  Court,  (3acfae  Coun- 
ty: A.  E.  Pratt,  Judge. 

Proceeding  by  the  State  of  Utah,  on  the 
relation  of  Marg&ret  I.  S.  Lomtzen,  agalnnt 
George  D.  Hansen  and  Andrew  M.  Hammond. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal On  motion  to  dismiss.  Motion  grant- 
ed, and  appeal  dismissed. 

A.  A.  Law,  of  Logan,  for  appellants.  X  O. 
Walters  and  M.  C.  Harris,  both  of  Logan, 
for  respondent. 

"GIDEON,  J.  The  relator,  plaintlfr  below. 
was  awarded  Judgment  Defendants  appeal 
to  this  court.  A  motion  to  dismiss  challenges 
the  Jurisdiction  of  this  court  on  the  ground 
that  the  appeal  was  not  taken  within  six 
months  from  the  date  of  the  entry  of  Judg- 
ment. 

It  appears  from  the  record  that  Judgment 
was  entered  May  28,  1917.  No  motion  for  a 
new  trial  was  made.  The  notice  of  appeal 
was  filed  and  served  December  8,  1917. 
Comp.  Laws  1907,  {  3301,  is  as  follows:  "An 
appeal  may  be  taken  within  six  months  from 
the  entry  of  the  Judgment  or  order  appealed 
from."  It  will  thus  be  seen  that  the  appeal 
was  not  taken  for  at  least  11  days  after  the 
■tx  months  had  expired.  Under  the  former 
rulings  of  this  court  construing  that  section 
we  are  without  Jurisdiction  to  consider  the 
appeaL  Jones  v.  Evans,  39  Utah,  291,  116 
Pac.  333 ;  Llndley  v.  Bradshaw,  45  Utah,  83, 
141  Pac.  300;  B^Uler  v.  Ferrin,  168  Pac.  1179. 

The  motion  to  dismiss  is  therefore  granted. 


'Jones  T.  Kvans,  W  Utah,  291,  116  Foe.  S33;  Llnd- 
tor  T.  Bradshaw,  46  Utah,  S3,  141  Pac.  MO:  Fuller 
▼.  Ferrin,  168  Pae.  U7>. 


and  the  appeal  Is  dismissed;   respondent  to 
recover  costs. 

FRICK,  O.  J.,  and  McOARTY,  OOHFBIAN, 
and  THURMAN,  JJ.,  concur. 

'"°°'"~  (n  UtaU,  64S) 

INTERSTATE  TRUST  CO.  T.  HEADLUND. 
(No.  3100.) 

(Supreme  Ourt  of  Utah.     Jan.  80,  1918. 

On  Petition  for  Rehearing, 

March  22,  1918.) 

1.  Bnxs  AND  Notes  «=>357  —  "Holdeb  ir 
Dub  Coubsb" — Pledgee. 

Under  Comp.  Laws  1907,  ti  1604,  1611,  de- 
fining holders  in  due  course,  a  pledgee  accept- 
ing an  unmatured  note  as  collateral  security 
held  a  holder  in  due  coarse. 

2.  Bills  and  Notes  «=»520— Fbaud— Sum- 
ciENCY  of  Evidence. 

Evidence  that  plaintiff  personally  investigat- 
ed a  corporation's  affairs  before  purchasing  its 
stock  by  giving  the  note  sued  upon,  his  letter 
stating  that  his  failure  to  pay  the  note  was  due 
to  lack  of  funds,  etc.,  held  not  to  establish  that 
the  note  was  secured  by  fraud. 

On  Petition  for  Rehearing. 

3.  Pledges  €=344  —  CkiLLAiEBAL  Secdbitx  — 
Renewing  Date. 

Renewing  a  negotiable  bill  or  note  for  the 
payment  of  which  collateral  securities  have  been 
pledged  does  not  affect  the  creditor's  right  to  re- 
tain or  enforce  such  security. 

4.  Bills  and  Notes  «=9140—Rxnewai/— Ef- 
fect. 

Itenewing  a  note  by  another  note  does  not 
extinguish  the  original  debt  unless  such  clearly 
appears  to  be  the  intention  of  the  parties. 

5.  Pleooes  9=344  —  Collateral  Secubitt  — 
Renewing  Note. 

Where  defendant's  note  was  pledged  aa  col* 
lateral  security  for  the  pledgor's  present  and  fu- 
ture debts,  the  fact  that  the  pledgor  gave  a  re- 
newal note  for  his  indebtedness  did  not  prevent 
the  plaintiff  pledgee  from  realizing  upon  the 
collateral  security. 

Appeal  from  District  Court,  Salt  Lake 
County;    T.  D.  Lewis,  Judge. 

Action  by  Interstate  Trust  (Company,  a 
corporation,  against  J.  A.  Headlund.  Judg- 
ment for  plaintiil,  and  defendant  appeals. 
Affirmed  and  petition  for  rehearing  denied. 

H.  Van  Pelt,  of  Salt  Lake  City,  for  appel- 
lant Booth,  Lee,  Badger  &  Rich,  of  Salt 
Lake  City,  for  respondent^ 

McCARTT,  J.  PlaintifT  brought  this  ac- 
tion to  recover  upon  a  collateral  note  execut- 
ed by  defendant,  payable  to  himself,  and  in- 
dorsed by  him  in  blank,  being  negotiable  in 
form.  From  a  Judgmoit  rendered  in  favor 
of  plaintiff,  defendant  appeals. 

The  facts  of  this  case  are  as  follows:  On 
or  about  December  19,  1911,  onp  Oeorge  P. 
Mason,  who  was  the  general  manager  and 
sales  agent  of  the  International  Eugiueeriug 
Corporation,  with  Its  principal  place  of  busi- 
ness in  Denver,  Colo.,  sold  to  J.  A.  Head- 
lund, defendant,  100  shares  of  the  preferred 
and  100  shares  of  the  common  stock  of  the 
said  corporation  for  $1,000.    Headlund  gave 
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bla  two  promissory  notes,  of  $500  each,  In 
payment  of  the  stock.  He  returned  the  cer- 
tificates of  the  stock,  Indorsed  In  blank,'  to 
Uason  as  collateral  security  for  the  payment 
of  the  two  notes  given  in  payment  of  the 
stock.  Mason  represented  to  Headlund  that 
the  corporation,  which  was  engaged  In  build- 
ing and  Installing  furnaces;  was  "on  a  sound 
financial  basis."  He'  also  explained  to  Head- 
lund somewhat  In  detail  the  amount  and 
character  of  its  assets.  Mason  testified  in 
part  as  follows: 

"I  told  him  that  the  company  had  many  con- 
tracts for  the  sale  and  installation  of  furnaces, 
which  contracts  were  worth  many  thousands  of 
dollars  in  profits  to  them." 

He  further  testified  and  his  evidence  is 
not  disputed: 

"I  told  him  the  profits  that  were  in  it  and  the 
prospective  business  that  could  be  done,  in  my 
opinion,  and  gave  bim  the  privilege  of  coming  on 
to  Denver  and  making  a  thorough  investigation. 
*  *  *  In  response  to  my  suggestion,  Mr. 
Headland  came  to  Denver  in  January,  about  a 
month  after  I  sold  bim  the  stock,  to  look  into 
the  proposition.  I  paid  bis  expenses.  He  called 
on  the  president,  the  secretary,  and  the  treasur- 
er, saw  the  books  and  tbe  contracts  we  had  on 
hand.  He  made  an  investigation  of  the  books  of 
our  company,  and  spent  a  day  going  over  the 
matters  of  the  company  very  car^uUy,  and 
then  investigated  the  furnaces  in  operation- 
two  or  three  of  them.  He  was  so  wdl  pleased 
that  he  subscribed  for  fifteen  hundred  dollars 
more  of  the  stock  while  he  was  in 'Denver." 

The  record  shows  that  It  was  agreed  that 
if  It  should  be  Inconvenient  for  Headlund  to 
pay  for  the  stock  last  subscribed  by  him,  his 
subscription  would  be  canceled.  This  last 
subscription  was  later  on  canceled.  This 
transaction  Is  not  in  any  sense  an  Issue  In 
the  case.  Onr  reason  for  referring  to  It  Is 
that  we  think  It  has  a  bearing  on  the  ques- 
tion of  fraud  raised  by  defendant  and  re- 
ferred to  later  on  In  this  opinion. 

On  December  1,  1912,  Headlund  made  and 
delivered  to  Mason  a  new  note  covering  the 
Indebtedness  ($1,000)  r^resented  by  the  two 
notes  mentioned,  which  note  Is  In  words  and 
figures  as  follows: 
"$1,000.00.        Denver,  Colorado,  Dec.  1, 1912. 

"Ninety  days  after  date  I  promise  to  pay  to 
the  order  of  myself  at ,  one  thousand  dol- 
lars in  gold  com  of  the  United  States,  with  in- 
terest at  the  rate  of  6  per  cent,  per  annum  from 
date,  for  value  received.  J.  A.  Headlund." 

Headlund  Indorsed  the  note  In  blank  as 
follows:  "J.  A.  Headlund."  This  note  and 
the  two  certificates  of  stock  Issued  to  Head- 
lund, and  delivered  by  him  to  Mason,  were 
pledged  by  Mason,  In  writing,  to  plaintifF,  the 
Interstate  Trust  Company,  a  Colorado  Cor- 
jwration,  as  collateral  security  for  a  loan  of 
$000,  on.  December  9,  1912,  "and  also  all  oth- 
er present  and  future  demands  of  any  nature 
or  kind  of  the  holder  hereof  against  the  un- 
dersigned now  owing,  or  which  may  hereaft- 
er be  owing,  and  whether  now  or  hereafter 
contracted."  Before  tbe  maturity  of  the 
Headland  note  plalntUt  loaned  Mason,  as 
new  loans,  sums  aggregating  $750,  and  when 
the  notes  given  by  Mason  to  plaintlfl  matur- 


ed new  notes  were  executed  by  bim  and  Qm 
old  notes  were  marked  "Paid  by  renewal" 
In  September,  1913,  Mason's  entire  indebted- 
ness was  merged  in  and  covered  by  one  note 
of  $3,500.  When  Mason  executed  the  new 
note  for  that  amount  his  old  notes  were,  as 
stated,  marked  "Paid  by  renewal."  The 
Headlund  note  of  $1,000  and  certificates  of 
stock  have  been  held  by  plalntlfT  erer  since 
they  were  first  pledged  by  Mason,  and  were 
attached  to  the  note  of  $8,500  as  collateral 
security  for  the  payment  of  the  same. 

On  December  24,  1915,  plaintlfl  oommeno 
ed  this  action  against  Headlund  to  recover 
judgment  for  the  balance  due  and  impald 
on  his  note.  Tbe  complaint  is  in  tbe  form 
usually  adopted  and  followed  in  tbe  bring- 
ing of  actions  of  this  character.  In  bis 
prayer  plaintiff  asks  that  the  stocks  pledged 
by  Headlund  as  collateral  security  for  the 
payment  of  the  note  "be  sold  according  to 
law,  and  the  proceeds  of  said  sale  applied 
to  the  account  of  costs  and  expenses,  and 
the  balance  be  applied  on  account  of  said  in- 
debtedness represented  by  said  note,  and  the 
balance,  if  any,    •     •     •    go  to  defendant" 

Defendant,  in  his  answer,  admits  that  be 
"signed  and  indorsed  in  blank  the  note  de- 
scribed In  tbe  complaint,  and  that  the  same 
has  not  been  paid  except  as  stated  In  tbe 
complaint,  and  that  no  proceedings  have 
been  had  at  law  for  the  recovery  of  said  al- 
leged debt."  As  an  afilrmative  defense,  de- 
fendant alleged  that  the  note  was  obtained 
from  him  through  false  and  fraudulent  rep- 
resentations made  to  him  by  Mason  re8i>ect- 
Ing  the  market  value  of  the  capital  stock  ct 
the  International  Engineering  Corx)oratlon  at 
the  time  the  note  was  executed  in  payment 
of  the  200  shares  of  the  capital  stock  of  the 
corporation  as  hereinbefore  set  forth.  It  Is 
also  alleged  in  the  answer  that  "the  said 
note  was  not  indorsed  or  delivered  to  tbe 
plaintiff  before  maturity  thereof,"  and  that 
if  the  note  were  "indorsed  to  plaintiff  in 
consideration  of  a  loan,  that  said  loan  has 
been  paid." 

[1]  There  Is  not  a  sdntllla  of  evidence  In 
the  record  tending  to  support  the  two  allega- 
tions of  the  answer  last  mentioned,  but,  on 
the  contrary  the  evidence  affirmatively  shows 
that  the  note  was  indorsed,  and,  together 
with  the  collateral  pledged  to  seciure  the  pay- 
ment thereof,  was  delivered  by  Mason  to 
plaintiff  before  the  note  matured.  And  the 
evidence,  without  conflict,  shows  that  tbe 
loan  obtained  by  Mason,  on  the  note  and  the 
other  collateral  mentioned,  had  not  been  paid 
at  the  time  tbe  cause  was  tried. 

Section  1604,  Comp.  Laws,  Utah  1907,  so 
far  as  material  here,  provides  that — 

"A  holder  in  due  course  is  a  bolder  who  baa 
taken  the  instrument  under  tbe  following  condi- 
tions:   •    ♦    • 

"(2)  That  he  became  the  holder  of  it  before  it 
was  overdue ;    •    •    • 

"(3)  That  he  took  it  in  good  faith  and  for 
value; 

"(4)  That  at  the  time  it  was  n^otiated  to 
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faim  he  had  no  Botice  of  an;  Inflrmity  in  the  In- 
Btniment  or  defect  in  the  title  of  the  party  nego- 
tiatinK  it." 

Section  1611:  "Byery  holder  ia  deemed  prima 
facie  to  be  a  holder  in  due  coarse,"  etc. 

These  proTlaiona  of  the  statute  and  the  un- 
disputed 'evidence  in  this  case  entitles  plain- 
tlir  to  recover  in  this  action;  bnt,  since  fraud 
Is  pleaded  and  relied  on  by  defendant  as  a 
defense,  we  shall  briefly  consider  that  issue. 

[2]  As  we  have  pointed  out,  the  evidence 
shows  that  defendant,  at  Mason's  suggestion, 
went  to  Denver,  immediately  after  be  pur^ 
chased  the  stock  in  question,  and  made  a 
thorough  personal  Investigation  of  the  busi- 
ness BfTalrs  of  the  International  Engineering 
Corporation.  He  had  access  to  and  examin- 
ed the  books  of  the  corporation  and  the  con- 
tracts It  had  entered  into  for  the  building 
and  installation  of  furnaces.  He  also  exam- 
ined the  furnaces  the  company  was  engaged 
In  manufacturing  and  offering  to  the  public, 
and  was  so  well  pleased  with  the  result  of 
the  investigation  that  he  subscribed  for  an 
additional  block  of  the  stock  of  the  corpora- 
tion, valued  at  $1,500.  Mason,  as  proof  of  Ills 
good  faith  in  the  enterprise,  paid  the  ex- 
I)eD8es  of  the  defendant's  trip  to  Denver.  It 
appears  that  from  the  time  defendant  re- 
turned home  from  Denver  until  the  bringing 
of  this  action  there  was  considerable  corre- 
spondence carried  on  between  Mason  and  the 
defendant  in  regard  to  the  indebtedness  rep- 
resented by  the  note  in  question. 

On  September  17,  1913,  nearly  two  years 
after  Headlnnd  purchased  the  stock,  giving 
the  note  In  question  in  payment  thereof,  be 
wrote  Mason  in  part  as  follows: 

"I  have  your  letter  of  the  12th  inst,  for  which 
I  thank  yon.  I  know  I  have  not  treated  you 
fair  and  square,  bat  my  own  circumatances  have 
been  such  that  I  could  not  do  otherwise.  I 
shall  send  yon  on  the  25th  of  this  month  check 
for  $100.  Let  me  know  if  that  will  do,  and 
shall  after  that  pay  $100  now  and  then,"  etc. 

He  wrote  other  letters  of  the  same  import. 
In  none  of  them  did  he  claim,  or  even  in- 
timate, that  he  had  at  any  time  been  dealt 
Dufalrly  with  by  Mason.  Not  until  this  salt 
was  commenced  was  the  cry  of  fraud — "Stop 
thief!" — raised,  and  there  Is  not  a  scintilla 
of  evidence  in  the  record  that  tends,  in  the 
remotest  degree,  to  support  the  plea  of 
fraud.  In  fact,  there  is  bnt  llttl^  If  any, 
merit  In  the  appeal. 

The  Judgment  of  the  trial  court  Is  afflrm- 
>d,  with  costis  to  respondent. 

FRIOK,  0.  J.,  and  CORE'MAN,  THUE- 
liAN,  and  GIDEON,  33.,  concur. 

On  Petitioo  for  Behearing. 

HcCABT7,  J.  Appellant  has  presented  a 
^tlon  tor  a  rehearing.  His  coonsel.  In  a 
>rlef  filed  In  sui^ort  of  the  petition,  com- 
>lains  with  much  feeling  and  considerable 
iamestness  that  the  principal  ground  upon 
vbich  appellant  relied  for  a  reversal  of  the 
lodgment  la  not  discuaaed  or  referred  to  in 


the  foregoing  opinion.  Obnnsd  seems  to 
contend,  if  we  correctly  understand  his  po- 
sition, that  the  execution  of  the  note  for 
$3,600  by  Mason,  In  lien  of  the  other  notes 
mentioned  in  the  opinion,  theretofore  exe- 
cuted by  him  to  the  plaintiff,  extinguished— 
paid — the  indebtedness  represented  by  the 
old  notes,  and  that  a  new  contractual  rela- 
tion was  thereby  created  between  Mason  and 
the  plaintiff,  and  that  the  note  in  question 
"was  released  from  all  lien,"  and  that  plain- 
tiff is  not  "the  real  party  In  interest" 

The  principles  of  law  applicable  to  the  un- 
disputed  facts  relating  to  this  point  are  so 
well  estaoUshed  and  universally  recognized 
and  adhered  to  by  the  courts  we  deemed  it 
unnecessary  to  discuss  the  question.  Since 
counsel  vigorously  insist  that  this  defense  is 
not  vrithout  merit  and  is  deserving  of  care- 
ful attention  by  this  court,  we  shall  briefly 
consider  It 

We  again  invite  attention  to  the  note  exe- 
cuted by  Mason  to  plaintiff,  to  secure  the 
payment  of  which  he  pledged  to  and  depos- 
ited with  plaintiff,  as  collateral,  the  note  in 
question.  The  Mason  note  contains  a  provi- 
sion whidi,  so  fbr  as  material  here,  Is  as 
follows: 

"There  is  hereby  and  herewith  pledged  and 
deposited  by  and  for  the  nndersisned.  as  col- 
lateral security  for  the  payment  of  this  note, 
and  alto  all  other  pretent.  or  future  demand* 
of  anj/  nature  or  kind  of  the  holder  hereof 
agaimt  the  undertigned  now  ovjing  or  tehicn 
may  hereafter  he  owing,  and  whether  now  or 
hereafter  oontrixAed,  the  following  property, 
viz.:  Note  J.  A.  Headlund  of  $1,000.00  with 
stock  attached." 

[31  It  will  be  noticed  that  the  part  of  the 
written  pledge  which  we  have  italicized  ex- 
pressly provides  that  the  note  in  question  is 
given  as  collateral  security  for  the  payment 
of  all  other  "present  or  future  demands," 
etc,  and,  as  stated  in  the  foregoing  opinion, 
it  was  transferred  and  pledged  by  Mason  to 
plaintiff  before  maturity.  Plaintiff  was 
therefore,  as  stated,  "a  holder  in  due 
course."  It  Is  a  well-established,  and  we 
might  add  elementary,  rule  of  law  that— 

"The  renewal  of  a  negotiable  bill  or  note  rep- 
resenting the  principal  indebtedness,  for  the 
Sayment  of  which  collateral  secarities  have  been 
eposited  does  not  affect  the  right  of  the  cred- 
itor to  retain  or  enforce  the  collaterals.  He  is 
equally  entitled  to  the  benefit  of  the  collateral 
securities  as  a  means  of  obtaining  payment  of 
the  note  or  bill  given  in  renewal  aa  in  the  case 
of  the  original  evidence  of  indebtedness."  Cole- 
brooke  on  Collateral  SecuriUes  (2d  Ed.)  1 14. 

Many  cases,  both  state  and  federal,  sup- 
porting this  rule  are  cited  in  a  note  to  the 
foregoing  text 

In  Jones  on  Collateral  Securtles  (3d  Ed.) 
i  541,  the  author  says: 

"A  renewal  of  a  note  secured  by  a  pledge 
merely  extending  the  time  of  payment  does  not 
extinguish  the  debt,  and  is  not  a  payment  <A 
it  which  will  discharge  the  creditor's  claim 
upon  tiie  collateral  secarities"  (citing  many 
cases). 

[4]  Nor  does  the  giving  of  a  new  note  in 
renewal  of  another  note  extinguish  the  debt 
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for  which  the  oristnal  note  was  given  unless 
it  clearly  appears  that  It  was  the  intentlcm 
of  the  parties  that  the  ezecatlon  of  the  new 
note  and  the  cancellation  of  the  old  note 
should  eztingnlsh  the  debt  represented  by 
the  old  note. 
In  7  C^c.  877,  the  rule  is  stated  as  follows: 
"Renowal  Doet  Vot  Bxtingvith  or  Change 
iDeit. — Where  a  note  ia  given  merely  In  renewal 
of  another  note,  and  not  in  payment,  the  re- 
newal does  not  extinguish  the  original  debt,  or 
in  any  way  change  the  debt,  except  by  postpon- 
ing the  time  of  payment,  and  as  a  general  rule, 
therefore,  the  holder  of  a  renewal  note  is  enti- 
tled to  the  same  remedies  as  if  he  were  pro- 
ceeding upon  the  original  note.  But  if  a  new 
note  is  taken  in  payment,  the  original  debt  is 
extinguished  and  a  new  debt  created.  Whether 
a  note  is  paid  by  the  taking  of  a  new  note  or 
merely  renewed  depends  upon  the  intention." 

In  8  G.  J.  f  793,  It  Is  said: 

"In  so  far  as  the  taking  of  a  renewal  or  new 
bill  or  note  for  an  existing  bill  or  note  Is  con- 
cerned, it  is  generally  held  that  the  new  bill 
or  note  is  not  a  payment  of  the  original  instru- 
ment, in  the  absence  of  an  understanding  or 
agreement  to  that  effect." 

The  Supreme  Court  of  California  has  re- 
peatedly held  that  the  execution  of  a  note 
for  a  debt  does  not  discharge  the  debt  unless 
the  parties  expressly  agree  that  the  giving  of 
the  note  shall  be  deemed  payment.  Comptolr 
de  Paris  v.  Eh-esbach  et  al.,  78  Cal.  15, 20  Pac. 
28;  Dellaplazza  v.  Foley,  112  Cal.  380,  44 
Pac.  727;  Grangers'  Bank  of  Cal.  et  al.  v. 
Shuey  et  al.,  55  Pac.  682  ;i  Bridge  ▼.  Con- 
necticut Mut  Life  Ins.  Co.,  167  Cal.  774,  141 
Pac.  875;  Welch  v.  Alllngton,  23  Cal.  322. 
In  the  case  last  cited  the  court  says: 
'"nie  law  will  not  presume  such  an  agree- 
ment and  it  must  be  proved  by  the  party  rely- 
ing upon  it." 

In  the  case  of  Fidelity  State  Bank  y.  Mil- 
ler, 29  Idaho,  777,  162  Pac.  244,  dted  and  re- 
lied on  by  appellant  In  support  of  his  conten- 
tion on  this  point,  it  was  expressly  agreed 
that  the  new  note  should  be  an  absolute  pay- 
ment of  the  indebtedness  represented  by  the 
old  note.  In  the  course  of  the  opinion  It  Is 
said: 

"The  evidence  shows  that  the  plaintiff's  offi- 
cers refused  to  accept  any  renewal  notes,  and 
that  old  notes  were  marked  paid,  canceled,  and 
returned  to  the  defendant;  that  the  officers  of 
said  bank,  under  instructions  of  the  bank  ex- 
aminer, stated  to  the  defendant  that  they  must 
have  a  new  loan  to  be  secured  as  an  original 
transaction,  and  that  the  bank  would  not  make 
any  extension  of  old  notes.  •  •  •  The  de- 
fendant was  told  at  the  time  of  making  the  new 
note  that  it  was  understood  that  it  was  a  new 
loan  and  that  be  could  have  money  to  pay  the 
old  note.  •  •  *  The  bank  made  no  renewals 
whatever." 

[i]  In  this  case  there  was  no  express 
agreement  that  the  execution  of  the  note  for 
$3,500  by  Mason  should  be  deemed  payment 
of  the  Indebtedness  represented  by  the  old 
notes,  nor  is  there  any  evidence  fr<Mn  wlilch 
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such  Intention  can  be  inf«red.  The  question, 
however,  of  whether  the  giving  of  a  new  note 
in  renewal  of  another  note  is  payment  of  the 
debt  represented  by  the  old  note  is  not  of 
controlling  Importance  in  this  case,  as  coun- 
sel for  appellant  seems  to  contend. .  The  con- 
tract under  which  the  note  In  question  was 
held  by  plaintiff  as  collateral  security  pro- 
vided that  the  note  was  "pledged  and  de- 
posited •  •  *  as  collateral  security  for 
the  payment  of  •  •  •  all  present  and  fu- 
ture demands  •  •  »  now  or  hereafter 
contracted,"  etc.  Counsel  for  appellant  also 
cites  Woodsum  v.  Cole,  69  CaL  142,  10  Pac. 
331 ;  Chase  v.  Whltmore,  68  Cal.  545,  9  Pac. 
M2.  In  each  of  these  cases  the  note  was 
transferred  after  maturity  and  the  rights 
of  the  transferees  were  acquired  after  ma- 
turity. Moreover,  in  the  case  last  referred 
to  fraud  of  the  rankest  character  was  an  im- 
portant element  in  the  case.  In  the  case  at 
bar  appellant  abandoned  the  defense  based 
on  fraud.  Ilis  counsel  in  the  brief  filed  in 
support  of  the  petition  claims  that  be  is  put 
In  a  false  or  untrue  light  because  of  the  ref- 
erence made  in  the  foregoing  opinion  to  that 
issue.  Were  It  not  that  the  element  of  fraud 
in  Chase  v.  Whltmore  is  one  of  the  features 
of  that  case  that  distinguishes  It  from  the 
case  at  bar,  we  would  be  impelled  to  mod- 
ify the  opinion  by  eliminating  therefrom  the 
reference  made  to  that  Issue,  as  appellant  In 
his  petition  for  a  rehearing  expressly  aban- 
dons It  By  eliminating  or  abandoning  the 
allegations  of  fraud  in  the  answer,  the  de- 
fense on  the  merits,  in  the  face  of  the  undh^- 
puted  facts,  is  frivolous  and  entirely  with- 
out merit. 

For  the  reasons  stated,  the  petition  for  a 
rehearing  is  denied. 

FRICK,    O.    J.,    and   CORFMAN,   THUB- 
MAN,  and  GIDEON,  JJ..  concur. 


McLEAN  v.  BURGINGBR. 


(UO  Wash,  sw) 
(No.  14447.) 


(Supreme  Court  of  Washington.    March  16, 
1918.) 

1.  Httsbaitd  and  Wm  «»268(2)— Comnjui- 
TY  Debts— Loams. 

Where  notes  were  given  by  hnsband  for 
loans  made  for  benefit  of  community,  the  com- 
munity was  liable  therefor. 

2.  Husband  and  Wira  i&=>270(10)— Notes- 
Joint  Jddoment— CoJoruNrrT— DivoBCE. 

Where  husband  during  existence  of  relation 
gave  notes  for  loans  made  for  benefit  of  com- 
munity, and  after  divorce  a  joint  judgment  was 
rendered  against  the  former  spouses  in  action 
thereon,  the  judgment  was  erroneous,  as  neither 
the  wife  personally,  nor  her  separate  estate,  is 
liable  for  community  debts  either  before  or  aft- 
er divorce. 

3.  Husband  and  Wife  <®=»268(8>— Comrnm- 
TT  Debts— IiiABiuTT  op  Wife. 

Neither  the  wife  personally  nor  her  separate 
estate  is  liable  for  payment  of  community  debts 
contracted  by  the  husband. 


C=sToT  other  eases  see  same  topic  and  KST-NUMBKR  In  all  Ker-Numberad  Dlsesta  and  Indazw 
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4.  H08BAR1>  Ain>  Wdk  «s>268(2>— Ooiafum- 
TT  Debts— Bfrgt  of  Divobcr' 
On  dissolution  oi  community  by  divorce,  the 
common  property,  unless  disposed,  of  by  the  de- 
cree, passes  to  the  former  spouses  as  tenants  in 
common,  subject  to  community  debts,  but  the 
wife  personally,  or  her  separate  estate,  would 
not  be  liable  for  community  debts  contracted 
by  the  husband. 

Department  1.  Appeal  from  Superior 
Court,  King  Connty;  J.  T.  Ronald,  Judge. 

Action  on  notes  by  C.  E.  McLean  against 
Patrick  O'Toole  and  Bertha  Burglnger,  his 
former  wife.  From  a  joint  judgment  against 
the  defendants.  Bertha  Bnrginger  appeals. 
Reversed,  with  directions. 

Walter  B.  Allen,  of  Seattle,  for  appellant. 
ICugene  A.  Cbilde,  of  Seattle,  for  respondent 

WEBSTER,  J.  This  action  was  brought 
by  respondent  to  recover  a  judgment  against 
Patrick  O'Toole  and  the  appellant,  his  for- 
mer wifo,  for  the  amount  of  four  certain 
promissory  notes  executed  by  tbe  husband 
alone  daring  the  existence  of  tbe  marriage 
relation  which  was  thereafter  and  before  the 
commencement  of  this  action  dissolved  by 
decree  of  divorce.  The  caase  was  tried  before 
tbe  court  without  a  jury  and  findings  made 
In  plalntilTs  favor  upon  which  the  court  ren- 
dered a  Joint  judgment  against  both  defend- 
ants and  a  several  Judgment  against  defend- 
ant Patrick  O'Toole.  The  defendant  Bertha 
Burglnger  has  appealed,  assigning  as  error 
tbe  finding  that  the  debts  evidenced  by  the 
lotes  were  community  obligations  and  the 
;ntry  of  the  Joint  judgment 

[1]  From  the  record  it  appears  that  the 
lotes  were  given  for  loans  made  by  respond- 
»nt  to  Patrick  O'Toole  for  the  benefit  of  the 
immunity.  Tbere  was  no  evidence  to  the 
contrary.  The  finding,  therefore,  that  the 
lotes  were  omnmnnlty  obligations  was  the 
>nly  one  the  court  could  make. 

[2]  The  second  assignment  of  error  Is  well 
AKen.  The  Judgment  as  rendered  was  a 
olnt  Judgment  against  appellant  and  her  for- 
ner  husband,  Patrick  O'Toole,  and  as  such 
onld  be  satisfied  out  of  tbe  separate  proper- 
7  of  eitber  of  them.  23  Cya  1108 ;  15  B. 
J.  I*  p.  804. 

[3, 4]  It  Is  well  settled  in  this  state  that  nel- 
ber  tbe  wife  personally  nor  her  separate 
state  is  liable  for  the  payment  of  com- 
□unity  debts  contracted  by  the  husband. 
Jpon  the  dissolution  of  the  community  by 
ilvorce  tbe  commcm  property  awarded  to 
be  parties  Is  subject  to  the  payment  of  com- 
!iunity  debts.  If  not  disposed  of  by  the  de- 
ree,  the  common  property  passes  to  the  for- 
ler  spouses  as  tenants  In  common,  likewise 
abject  to  the  satisfaction  of  community  ob- 
Igatlona     In  neither  event,  however,  does 


the  divorced  wife  or  ber  separate  estate  be- 
come liable  for  community  obligations  con- 
tracted solely  by  tbe  husband.  Sudi  obliga- 
tions must  thereafter  be  satisfied  out  of  the 
same  property  or  fund  against  which  the 
creditor  would  have  had  the  right  to  proceed 
during  the  existence  of  the  community. 
Judge  isallinger  in  his  work  on  oommunl^ 
property,  at  section  1:20,  states  tbe  rule  In 
this  language: 

"As  heretofore  stated,  the  debts  of  the  com- 
munity are  likewise  tbe  husband's  debts.  All 
debts  contracted  by  him  he  is  liable  to  pay,  not 
only  from  the  community  estate,  but  also  from 
his  separate,  property,  and  is  subject  to  be  sued 
therefor  botn  before  and  after  the  dissolution  of 
the  community!  These  debts  are  his  debts,  but 
are  not  ordinarily  the  debts  of  the  wife,  except 
in  the  sense  that  her  interest  in  the  community 
is  burdened  with  tbe  liability  for  their  payment. 
*  •  •  The  separate  estate  of  a  wife  by  mere 
operation  of  law  can  never  be  made  liable  for 
community  debts,  while  both  tbe  community 
estate  and  the  separate  estate  of  the  husband 
will  be  liable  for  any  debt  he  may  contract." 

In  Anderson  v.  Burgoyne,  60  Wash.  611, 

111  Pac.  T77,  Judge  Rudkin  said: 

"It  is  not  seriously  contended  on  this  appeal, 
nor  could  it  be  successfully  contended,  that  the 
ori(;inal  judgment  against  tbe  wife  was  author- 
ixed  or  proper,  for  in  an  action  on  a  promis- 
sory note  executed  by  the  husband  alone  the 
utmost  relief  the  plaintiff  is  entitled  to,  as 
against  the  wife,  is  a  judgment  establishing  the 
community  character  of  the  indebtedness." 

To  tbe  sfame  effect  are  tbe  following: 
Clough  V.  Monro,  86  Wash.  507,  150  Pac. 
1190;  Blmrose  ▼.  Matthews,  78  Wash.  32, 
138  Pac.  810;  Bird  v.  Steele,  74  Wash.  68, 
132  Pac  724 ;  White  v.  RatllfT,  61  Wash.  383, 

112  Pac.  602;  Philips  &  Co.  r.  Langlow,  65 
Wash.  385,  104  Pac.  610;  Freundt  v.  Hahn, 
28  Wash.  117,  68  Pac.  184;  Goodfellow  v. 
Le  May,  16  Wash.  684,  47  Pac.  25;  Sweet, 
Demster  &  Co.  ▼.  Dillon,  13  Wash.  521,  43 
Pac.  637 ;  Ambrose  v.  Moore,  46  Wash.  463, 
90  Pac.  688,  11  L.  R.  A.  (N,  S.)  11(»;  McKay 
on  Community  Property,  {  413. 

Tbe  Judgment  appealed  from,  so  far  as  It 
affects  the  appellant  Bertha  Burglnger,  Is 
reversed,  and  the  cause  remanded  with  di- 
rections to  enter  a  Judgment  adjudicating 
the  community  character  of  tbe  indebtedness, 
and  providing  tbat  the  joint  and  several 
judgment  rendered  against  the  defendant 
Patrick  O'Toole  may  be  satisfied  out  of  any 
common  property  owned  by  Mm  and  appel- 
lant, and  which  constituted  community  prop- 
erty prior  to  the  dissolution  of  the  marriage, 
and  also  out  of  such  of  the  community  proi>- 
erty,  if  any,  as  was  awarded  tbe  former 
spouses,  or  either  of  them,  by  the  divorce  de- 
cree, which  is  otherwise  subject  to  execution. 

ELUS,  O.  J.,  and  FULMJRTON,  MAIN, 
and  PARKER,  JJ.,  concur. 
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(IM  Waah.  KB) 
MTT.T.TBR.   T.    lUBRIOAN   UNITABIAN 
ASS'N.     (No.   14384.) 

(Supreme  C!oart   of   WashingtoiL     Mardt   15, 
1918.) 

1.  COVBKAHTB      *=»4S  —  ReSTBIOTIOWB  —  COK- 
BTRXTCTION. 

Words  in  a  deed  of  conveyance,  restricting 
the  use  of  property  by  the  grantee,  are  to  be 
construed  strictly  against  grantor  and  those 
claiming  benefit  of  restriction,  and  will  not  be 
extended  beyond  clear  meaning  of  language  ao 
used. 

2.  CoVBNAWTB  «=»103(2)— Rbstbictionb— 
"Poboh"— Bntbancb  Gate. 

Under  a  restrictive  covenant,  ,  prohibiting 
the  construction  of  the  outer  line  of  any 
"porch"  closer  than  25  feet  to  inner  line  of 
Bulewalk,  an  entrance  gate,  built  at  street  en- 
trance to  church  grounds,  the  church  building 
being  63  feet  back  from  the  sidewalk  line,  is 
not  a  "porch,"  which  ia  always  a  part  of  the 
building  proper. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ilrst  and  Second  Series,  Porch.] 

3.  Covenants  <8=>103(2)  —  Restrictionb  — 
SxBfocTUBEs— Entrance  Gate. 

An  entrance  gate  to  church  grounds,  the 
church  being  more  than  double  the  required  di^ 
tance  back  from  street  line,  is  not  viplativo  of 
a  restrictive  covenant  against  erection  of  a 
building  within  26  feet  of  street  line,  even  con- 
ceding that  it  was  intent  of  parties,  collected 
from  entire  conveyance  and  attendant  circum- 
stances, to  have  unobstructed  view  and  afford 
space  for  lawns  as  an  embellishment. 

Department  1.  Appeal  from  Superior 
Court,  King  County;    John  S.  Jurey,  Judge. 

Action  by  George  Miller  against  the  Amer- 
ican Unitarian  Association.  From  a  Judg- 
ment of  dismissal  entered  after  refusal  of 
plaintlfT  to  plead  over  after  demurrer  sus- 
tained, plaintiff  appeals.    Affirmed. 

Howard  O.  Durk  and  V.  A.  Montgomery, 
both  of  Seattle,  for  appellant  Wm.  H.  Gor- 
ham,  of  Seattle,  tor  respondent 

FULLBRTON,  X  The  appellant  and  the 
American  Unitarian  Association  are  each  the 
owners  of  lots  in  the  University  Park  addi- 
tion to  the  city  of  Seattie,  their  titles  being 
deralgned  from  a  common  source  under  cer- 
tain building  restrictions  declared  to  be  cov- 
enants running  with  the  land.  The  covenant 
Is  expressed  in  the  deeds  of  each  In  the  fol- 
lowing terms: 

"To  have  and  to  hold  said  premises  *  *  * 
to  said  second  party,  his  heirs  and  assigns  for- 
ever subject  to  the  following  covenante,  hmita- 
tions  and  restrictiwis:  That  said  second  party 
his  heirs  and  assigns  will  not  for  a  period  of 
twenty  years  after  date  hereof,  erect  or  mam- 
tidn  or  suffer  to  be  erected  or  maintamed  on 
said  premises  any  flat,  apartment,  store,  busi- 
ness, or  manufacturing  buUding,  or  to  allow  any 
building  erected,  either  in  whole  or  in  part,  to 
be  used  for  business  or  manufacturing  purpos- 
es ;  nor  erect  or  maintain  or  cause  or  permit  to 
be  erected  or  inaintained  or  permit  any  building 
orected  to  be  used  for  the  sale  or  traffic  in  In- 
toxicating liquors  or  for  any  other  dangerous, 
vexatious  or  offensive  purpose  or  establishment 
whatever.  That  neither  said  second  party  his 
heirs  or  assigns  will  erect  or  suffer  to  be  erected 
on  any  part  of  said  premises  a  dwelling  of  less 
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nor  lesa  than  two  atories 
high.  Nor  shall  the  outer  or  front  lino  of  any 
porch  be  constructed  closer  than  26  feet  to  the 
inner  line  of  the  sidewalk  in  front  of  said  lot, 
nor  any  bam  or  stable,  except  as  is  appurte- 
nant to  a  private  residence,  which  stable  or  bam. 
If  erected,  shall  stand  at  least  60  feet  from 
the  outer  or  street  front;  nor  erect  more  than 
one  residence  on  a  single  lot,  nor  erect  any 
building  across  any  lot;  all  the  foregoing  con> 
ditions,  covenants  agreements  and  restnctiona 
shall  be  deemed  covenants  running  with  th« 
land  and  binding  upon  said  second  party,  hia 
heirs,  assigns  and  personal  representatives." 

The  respondent  erected  a  church  building 
on  the  back  of  Its  lots  some  63  feet  distant 
from  the  street  line;  but  at  the  street  en- 
trance to  the  grounds,  within  3  feet  ot  the 
Inner  sidewalk  line.  It  erected  a  sort  of  open 
gate  from  which  a  wooden  walk  led  to  the 
church  building.  This  structure  was  com- 
posed of  two  high  concrete  bases  which  sup- 
ported four  wooden  columns  on  which  rested 
a  shingled  roof  presenting  a  square  expanse 
on  each  side  of  about  six  feet  The  struc> 
ture  occupied  a  horizontal  plane  surface  12 
by  6%,  feet,  the  12-foot  extenrion  fronting 
the  street  The  appellant  brought  an  action 
to  abate  and  remove  the  structure  and  to 
enjoin  Its  continuance.  The  respondent  de- 
murred on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  sustain- 
ed by  the  court  The  appellant  having  elect- 
ed to  stand  on  Its  complaint  judgment  on 
the  demurrer  was  rendered  against  him  dis- 
missing the  action.  Error  Is  assigned  upon 
the  sustaining  of  the  demurrer  and  the  dis- 
missal of  the  action. 

[1, 2]  The  question  of  law  raised  by  the  de- 
murrer is  whether  the  erection  of  the  struc- 
ture complained  of  violates  any  of  the  re- 
strictions contained  in  the  deed.  The  rule 
for  the  construction  of  this  class  of  cove- 
nants has  been  announced  by  this  court  In 
the  case  of  Jones  ▼.  WUllams,  66  Wash.  588, 
106  Pac.  166,  as  follows: 

"It  seems  to  be  well-settled  law  that  words  in 
a  deed  of  conveyance,  restricting  the  use  of  the 
property  by  the  grantee,  are  to  be  construed 
strictly  BKainst  the  grantor  and  those  claiming 
the  benefit  of  such  restrictions,  and  will  not  be 
extended  beyond  the  clear  meaning  of  the  lan- 
guage BO  used." 

No  question  Is  raised  as  to  the  rl^t  of  the 
appellant  to  prosecute  this'  character  of  ac- 
tion. The  only  issue  Involved  is  whether  the 
'gate  erected  by  respondent  comes  within  the 
covenant: 

"Nor  shall  the  outer  or  front  line  of  any  porch 
bo  constructed  closer  than  25  feet  to  the  innec 
line  of  the  sidewalk  in  front  of  said  lot" 

We  think  it  clear  that  the  modem  accepta- 
tion and  understanding  as  to  the  meaning  ot 
the  term  '^rch"  Is  that  It  Is  an  attachment, 
either  covered  or  uncovered,  to  a  building; 
and  commonly  used  for  an  entrance  to  the 
main  building  or  as  a  lounging  or  decora- 
tive feature  of  it  The  term  Is  defined  in 
the  Century  Dictionary  as: 
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"An  exterior  appendage  to  a  boDdlns,  fbrmins 
ft  covered  approach  or  yestlbtile  to  a  doorway 
or  entrance,  wheOier  indoaed  or  nnineloaed." 

Webster's  International  Dictionary  defines 
the  word  as  meaning: 

"A  eorered  entrance  to  a  buOdinc,  commonly 
indoaed  in  part  and  projectins  out  from  the 
main  wall  with  a  separate  roof;  it  may  be 
large  enough  to  serve  as  a  covered  walk." 

In  modern  architecture,  whatever  It  may 
have  been  In  ancient  times,  a  imrch  Is  al- 
ways part  of  a  balldlng,  and  the  weight  of 
authority  Is  that,  where  such  an  appendage 
extends  beyond  the  main  building  Into  terri- 
tory upon  which  there  is  a  restriction  against 
the  erection  of  a  dwelling  house,  the  porch 
falls  within  the  restriction.  In  the  deed  un- 
der which  respondent  holds  there  Is  no  men- 
tion of  gates  as  prohibited  structures:  and, 
eren  allowing  that  the  structure  in  question 
might  be  a  porch  if  it  had  been  attached  to 
the  main  building,  the  fact  that  it  Is  nearly 
60  feet  distant  from  the  church  building  ut- 
terly excludes  any  assumption  that  it  is  a 
porch.  It  is  in  the  nature  of  a  gate,  though 
more  exactly,  it  seems,  a  monument  marking 
the  entrance  to  the  church  property.  How- 
ever opinions  may  differ  as  to  the  necessity, 
utility,  or  beauty  of  such  a  structure,  the 
position  assumed  by  appellant  would  deprive 
an  owner  of  property  in  that  addition  from 
marking  the  entrance  to  his  grounds  by  rais- 
ing ornamental  posts  or  really  beautiful  stat- 
uary of  the  highest  quality  of  art  Bearing 
in  mind  the  rule  that: 

"Covenants  of  this  character  are  to  be  strict- 
ly construed  against  tho  covenant,  and  there 
must  be  shown  to  be  a  dear  and  plain  viola- 
tion of  them  to  justify  the  interposition  of  a 
court  of  equity  to  restrain"  (McDonald  v.  Spang, 
106  N.  X.  Supp.  617) 

— ^we  must  hold  that  an  entrance  gate  to  the 
grounds  is  not  included  within  the  reetrlc- 
tivc  covenant. 

[3]  But  the  appellant  carries  his  argument 
beyond  spedflc  and  literal  expressions  In  the 
covenant,  and  contends  that  the  rule  for  con- 
struction of  such  covenants  is  that  "the  in- 
tention of  the  parties  as  collected  from  the 
entire  conveyance  and  the  circumstances  at- 
tending its  execution"  is  a  matter  for  con- 
sideration. In  other  words,  the  contention 
is  that  the  evident  purpose  of  the  covenant 
was  that  no  structure  of  any  kind  should 
occupy  the  lot  within  25  feet  of  the  inner 
sidewalk  line.  In  support  of  this  position 
the  appellant  presents  several  decisions  of 
other  courts.  In  Hjrman  v.  Tash  (N.  J.  Ch.) 
71  AtL  742,  under  a  covenant  forbidding  the 
erection  of  a  dwelling  within  15  feet  of  the 
street  line,  it  was  held  that  the  erection  of 
a  store  building  on  the  street  line  was  pro- 
hibited. In  Sanders  v.  Dixon,  114  Mo.  App. 
229,  89  S.  W.  677,  where  the  covenant  was 
that  not  more  than  one  dwelling  should  be 
erected  on  each  lot,  it  was  held  that  a  build- 
ing for  dwelling  purposes  which  was  divided 
into  four  flata  was  a  vlolatioa  of  the  restric- 
tion. In  Godfrey  r.  Hampt<Hi,  148  Mo.  Appi, 
167, 127  &  W.  026,  It  waa  hdd  that  a  ooTO' 


nant  against  the  erection  of  buildings  "of 
the  duuracter  known  as  flata  or  tenement 
houses"  forbade  the  remodeling  of  a  hmue 
for  occupancy  of  two  families,  one  on  each 
floor.  In  Buck  ▼.  Adams,  45  N.  J.  Bq.  6S2, 
17  Atl.  961,  the  covenant  required  the  outer 
projections  of  every  building  to  l>e  set  back 
at  least  80  feet  from  the  street  line,  and  this 
was  construed  as  excluding  the  erection  <rf 
any  diaracter  of  building  within  that  space. 
In  Bagnall  v.  Daviea,  140  Mass.  76,  2  N.  E. 
786,  the  restriction  was  that  no  building 
should  be  erected  within  20  feet  of  the  street, 
and  it  was  held  that  a  piazza  and  dormer 
window  which  were  parts  of  the  building  and 
projected  into  the  forbidden  space  were  a  vio- 
lation of  the  covenant  The  same  construc- 
tion was  glvea  in  Reardon  v.  Murphy,  163 
Mass.  501,  40  N.  B.  854,  where  the  piazza  of 
a  house  was  within  the  restricted  area,  and 
the  covenant  provided  that  "no  building" 
shall  be  placed  at  a  less  distance  than  20 
feet  from  the  street  line.  As  we  gather  the 
purport  of  these  decisions,  the  only  one  which 
applies  the  restrictive  covenant  beyond  the 
express  terms  employed  is  the  case  of  Hyman 
T.  Tash,  supra.  Inasmuch  as  that  decision 
la  in  direct  conflict  with  our  own  holding 
in  Jones  v.  Wiliams,  56  Wash.  588,  106  Pac. 
166,  and  with  the  weight  of  authority  in  oth- 
er jurisdictions,  we  would  not  be  inclined  to 
follow  it,  even  If  it  were  based  upon  a  state 
of  facts  corresponding  to  those  of  the  instant 
case.  A  dedsion  at  odds  with  Sanders  t. 
Dixon,  supra,  will  be  found  in  Hutchinson 
y.  Ulridi.  146  III.  836,  34  N.  B.  6S6,  21  L.  R. 
A.  391,  where  a  restriction  titat  "only  a  sin- 
gle dwelling  Is  to  be  constructed  or  placed 
upon  each  fifty-foot  lot"  was  hdd  not  to  pre- 
vent the  building  of  a  fiat  or  apartment 
house  to  be  occupied  by  more  than  one  fam- 
ily. We  think  the  construction  adopted  in 
the  Sanders  Case  is  more  in  accord  with 
reason  than  is  the  case  which  it  opposes. 

The  dedsions  are  practically  unanimous 
in  holding  that  steps  leading  to  a  building 
are  not  such  a  part  of  it  as  to  be  pr(Albited 
by  a  building  line  restriction.  See  Meaney 
V.  Stork,  80  N.  J.  Eq.  60,  83  Atl.  492;  Id.,  81 
N.  J.  Bq.  210,  86  Atl.  898;  Adams  v.  Howell, 
68  Misc.  Rep.  436,  108  N.  Y.  Supp.  946;  Al- 
derson  v.  Cutting,  163  Cal.  503,  126  Pac.  15T, 
Ann.  Cas.  1914A,  1 ;  Ogontz  Land,  et&,  Co.  v. 
Johnson,  168  Pa.  178,  31  AtL  1008;  Elrkpat- 
rick  y.  Peshine,  24  N.  3.  Bq.  206. 

It  seems  to  us  that  an  entrance  gate  to 
grounds  would  be  no  more  violative  of  a 
restriction  against  the  erection  of  a  building 
within  a  certain  distance  of  the  street  line 
than  would  be  the  placing  of  steps  to  the 
building  within  the  limits  of  a  restricted 
space.  Conceding  that  the  object  of  the 
covenant  in  the  case  at  bar  was  the  estab- 
lishment of  an  open  space  in  front  <rf  all  the 
buildings  with  the  object  of  affording  a  more 
extended  view  and  providing  for  lawns  as 
an  embeUlahment.  such  an  intent  of  the  oove- 
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nttit  is  not  violated  by  the  stmctnre  In  ques- 
tion. Tbe  space  for  the  lawn  still  exists, 
and  the  view  remains  nnobstructed  In  all 
material  respects.  We  think  the  reasoning 
of  the  court  in  Meaney  t.  Stork,  snpra.  is 
pertinent  here.  In  that  case  steps  had  been 
bnilt  within  a  10-foot  space  required  by  the 
deed  to  be  kept  "open  and  unincumbered,  ex- 
cept that  light,  opoi  fences,  not  more  than 
six  feet  in  height  may  be  bnilt  to  inclose 
said  strip  as  a  courtyard,  if  so  desired." 
Tlie  court  said: 

"I  incline  to  the  opinion  that  the  obvious  pur- 
po«e  of  the  covenant  was  to  have  in  front  of 
each  bouse  a  strip  of  land  10  feet  wide  across 
which  the  vision  of  the  neighbors  would  be  un- 
obstructed, and  that  the  prohibition  was  against 
the  erection  of  anytbine  upon  or  within  the 
said  10  feet  which  would  prevent  free  observa- 
tion across  it.  Read  in  this  way  the  restric- 
tion is  entirely  reasonable ;  the  obvious  purpose 
of  it  is  served,  and  the  owner  of  each  lot  is 
not  deprived  unreasonably  of  a  perfectly  prop- 
er use  of  his  property.  Kead  In  the  broad  way 
that  the  complainants  insist  it  should  be  read, 
giving  the  moat  extreme  meaning  to  each  word 
of  which  each  word  is  capable,  the  said  strip  of 
land  would  have  to  be  left  absolutely  unimprov- 
ed in  any  way,  because  anything  placed  upon 
it  which  nature  had  not  placed  there  would  then 
'incumber  it,'  in  the  broadest  sense  of  the  word, 
and  this  is  so  entirely  unreasonable  that  we  dis- 
card it  and  search  for  the  mbre  reasonable  con- 
struction.'' 

The  foregoing  decision  accords  with  appel- 
lant's theory  that  the  obvious  purpose  of 
the  covenant  should  be  looked  to,  but  reach- 
es a  conclusion  that  the  Invasion  of  the  re- 
stricted area  by  structures  which  do  not 
substantially  affect  the  outlook  is  not  prohib- 
ited. In  the  instant  case  the  church  build- 
ing is  set  back  from  the  street  more  than 
double  the  required  distance,  affording  abun- 
dance of  outlook  to  the  neighbors,  which  is 
broken  only  by  an  entrance  gate  at  the 
street  line,  which  interferes  very  little  with 
the  view,  in  fact  less  than  would  a  common 
ornamental  tree  set  at  the  same  place.  We 
are  satisfied  that  the  structure  is  a  violation 
of  neither  the  express  words  of  the  cove- 
nant nor  of  any  apparent  purpose  dedudble 
as  the  obvious  intent  of  the  covenant 

The  Judgment  is  afBrmed. 

ELLIS,  C.  J.,  and  PARKER,  MAIN,  and 
WEBSTER,  JJ.,  concur. 


(100  Wasb.  «ZS) 

CORKRELL  v.  POE  et  al. 


(No.  14400.) 
March  22. 


(Supreme  Court  of  Washington. 
1918.) 

1.   MOBTOAQES  4=>273  —  LlABILITT   OF  MOBT- 
OAUOB  ON   TBANSFEB  OF   PBOPEBTT. 

Where  a  mortgagor  conveyed  the  premises, 
covenanting  that  he  would  pay  the  mortgage 
theretofore  given,  and  the  mortgagee  believing 
that  extension  was  requested,  by  the  mortgagor 
on  request  of  one  who  had  previously  acted  as 
the  mortgagor's  agent  extended  the  mortgage, 
there  was  no  valid  extension  which  would  dis- 
charge the  mortgagor  from  his  primary  liabili- 
ty on  the  theory  that  by  his  conveyance  he  had 


become  only  a  surety  for  the  payment  of  the 
mortgage  debt,  for  bis  covenant  to  discharge  tha 
incumbrance  showed  that  he  was  still  primarily 
Uable. 

2.  Mobtoages  «=»463  — Saub  or  PBEiasES— 

ASSUUFTION   OF  DBBT— EVIDENCE. 

In  an  action  to  foreclose  a  mortgage,  evir 
dence  held  to  show  that  remote  grantees  assum- 
ed payment  of  the  mortgage,  notwithstanding 
that  their  grantor,  ^who  took  immediately  from 
the  mortgagor,  tiad  not  assumed  payment. 

3.  MoBTOAOES  ®=3291  — Sals  of  Pbexibes — 
Assumption  of  Debt. 

Grantees  of  one  to  whom  mortgaged  premis- 
es had  been  conveyed  under  covenant  by  the 
mortgagor  to  discharge  the  incumbrance,  having 
covenanted  with  their  grantor  to  assume  the 
mortgage,  are  Uable,  deficiency  having  result- 
ed on  foreclosure  to  the  mortgagee,  notwith- 
standing their  covenant  to  assume  the  mortgage 
was  with  their  own  grantor,  who  was  In  no  way 
liable. 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  W.  O.  Chapnum. 
Judge. 

Action  by  Harriet  B.  Corkrell  against 
James  F.  Poe  and  George  B.  Burke  and 
wife.  From  a  judgment  for  plaintiff,  detaid- 
ants  appeal.    Affirmed. 

Williamson,  WiUlamBon  ft  Freeman,  M.  J. 
Gordon,  and  Wesley  Lloyd,  al)  of  Tacoma, 
for  appellants.  B.  D.  Hodge,  of  Tacoma,  for 
respondent 

HOLCOMB,  J.  Respondent  sued  to  fore- 
close a  mortgage  given  by  appellant  Poe  upon 
44  lots  in  Tacoma  on  December  15,  1909,  for 
the  sum  of  $2,500,  with  interest  as  stipulat- 
ed remaining  'unpaid,  and  for  deflciency 
Judgment  against  appellant  Poe  and  appel- 
lants Burke  and  wife,  who  are  subsequent 
and  remote  grantees  of  Poe. 

[1]  1.  On  December  27,  1909,  Poe  sold  and 
conveyed  the  mortgaged  premises  to  the  Rob- 
ert Wlngate  Estate,  a  corporation,  and  cov- 
enanted in  bis  deed  that  he  would  assume 
and  pay  the  mortgage  theretofore  given  by 
him  to  respondent  On  August  6,  1915,  the 
Robert  Wlngate  Estate  sold  and  conveyed 
the  mortgaged  premises  to  appellant  Burke, 
with  general  covenants  of  warranty.  The 
deed  did  not  contain  an  agreement  made  be- 
tween Burke  and  his  grantor,  the  Wlngate 
Estate,  tbat  the  covenant  of  warranty  should 
apply  as  against  the  mortgage,  and  thereaft- 
er, in  order  to  cover  that  matter  at  the  re- 
quest of  an  agent  of  the  Wlngate  Bstate, 
Burke,  on  August  28,  1914,  executed  an  in- 
strument prepared  by  the  agent  reciting  that 
for  the  purpose  of  correcting  the  deed  to  Um 
and  for  the  further  consideration  of  one 
dollar,  "the  said  George  B.  Burke  hereby  as- 
sumes and  agrees  to  pay  the  mortgage."  In 
her  complaint  respondent  alleged  that  subse- 
quent to  the  execution  and  delivery  of  the 
mortgage,  on  or  about  December  15,  1913, 
she  and  appellant  Poe  agreed  upon  an  ex- 
tension of  the  time  of  payment  of  the  note 
and  mortgage  to  December  15,  1016,  subject 
to   the    terms    and   conditions   thereof,    eta 
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This  allegation  appellant  Foe  denied  In  bis 
answer,  and  at  the  trial  contended  that  the 
extension  made  by  respondent  was  not  made 
to  and  with  him,  bnt  to  and  with  the  Bobert 
Wingate  Estate,  the  then  record  owner  of  the 
premises,  and  that  such  extension  of  the 
mortgage  operated  in  law  to  release  appel- 
lant Poe  from  any  further  liability  there- 
under. As  to  the  extension  the  conrt  fonnd 
that  it  was  not  a  valid  extension  of  the  mort- 
gage, and  therefore  rendered  Judgment  for 
the  deficiency  against  appellant  Poe.  Re- 
spondent testified  that,  at  the  time  the  ex- 
tension was  made,  the  request  therefor  was 
made  by  Opie  &  Co.,  who  had  always  sent 
the  Interest  on  the  mortgage  from  the  time 
that  the  premises  were  mortgaged  by  Foe, 
and  she  supposed  that  Opie  &  Co.  acted  for 
Poe ;  that  when  the  request  for  an  extension 
of  time  was  made  she  believed  that  it  was 
made  on  behalf  of  Foe,  and  that  in  granting 
it  she  granted  It  to  Poe.  The  instrument 
sent  her  for  execution  to  extend  the  time  of 
the  notes  and  mortgage  did  not  disclose  the 
name  of  the  grantee  to  whom  the  extension 
was  granted,  but  provided  as  follows: 

"This  is  an  extension  of  the  above  mortgage 
until  the  15th  day  of  December,  1916,  interest 
to  be  paid  semiannually  and  all  conditions  of 
the  mortKage  as  recorded  above  to  be  complied 
with  by  the  mortgagor." 

Poe  was  certainly  the  mortgagor.  But 
appellant  Poe  contends  that,  since  the  deed 
from  him  to  Wipgate  Estate,  made  12  days 
after  the  mortgage  by  Poe  to  respondent,  was 
duly  filed  of  record,  and  that  the  statute 
(Rem.  &  Bal.  Code,  {  8781)  provides  that 
deeds  so  filed  shall  be  notice  to  all  the  world, 
therefore  respondent  was  bound  to  take  no- 
tice, even  though  notice  was  constructive  on- 
ly, that  Poe  had  conveyed  the  land  to  the 
Wingate  Estate,  and  that  any  extension  of 
the  mortgage  upon  the  premises  was  neces- 
sarily granted  to  the  Wingate  Estate.  This, 
however,  does  not  take  into  consideration 
the  express  terms  of  the  deed  of  Poe  to  the 
Wingate  Estate,  which  contained  the  express 
covenant  that  he  still  assumed  and  agreed 
to  pay  the  mortgage.  The  Wingate  Estate 
did  not  take  bis  place  as  mortgagor,  and  he 
did  not  stand  in  the  comparable  relation  of 
El  surety  for  his  grantee  as  most  of  the  au- 
tborities  consider  such  situation.  If  respond- 
ent took  notice  of  the  deed  as  recorded,  she 
It  the  same  time  took  notice  that  Poe  was 
still  the  only  mortgagor,  and  bound  himself 
anew  to  satisfy  the  debt  and  mortgage.  Re- 
spondent had  no  actual  notice  of  the  trans- 
fer of  the  premises  from  Poe  to  another 
n'antee  until  1915,  when  it  had  been  con- 
reyed  to  appellant  Burke.  Therefore  nnder 
:lie  notice  of  record  by  the  deed  to  the  Win- 
gate Estate  that  Poe  still  assumed  the  mort- 
age and  her  belief  that  the  extension  was 
isked  in  behalf  of  Poe,  when  the  extension 
rr&8  granted.  If  It  was  not  in  fact  granted  to 
Poe,  it  was  not  a  valid  extension,  and  the 
»>art  was  right  in  thus  dealing  with  the 
»ntentioa  of  appellant  Poe^     His  position 


had  to  be  like  that  of  a  surety,  for  bis  graur 
tee,  who  assumed  his  primary  obligation  In 
order  to  be  released  by  a  valid  extension  at 
the  mortgage  to  his  grantee  unanthoriised  by 
him.  He  would  therefore  still  be  personally 
liable  upon  the  notes  and  mortgage,  and  the 
deficiency  Jodgment  against  him  was  proper. 

[2]  2.  Appellants  Burke  contend:  (1)  That 
they  did  not  assume  and  agree  to  pay 
the  mortgage;  and  (2)  tbat  had  they  as- 
sumed and  agreed  to  pay  the  mortgage. 
In  view  of  tlie  tact  that  the  Wingate 
B<state,  their  immediate  grantor,  was  not 
liable  to  a  deficiency  judgment,  and  had 
not  assumed  and  agreed  to  pay  the  mortgage, 
they  would  not  be  liable  to  a  deficiency  Judg- 
ment 

As  to  the  first  of  these  contentions  the 
conrt  found  tbat  they  did  assume  and  agree 
to  pay  the  mortgage.  This  finding  is  sus- 
tained by  the  Instrument  of  record  purport- 
ing to  t>e  an  instrument  correcting  the  deed 
from  the  Wingate  Estate  to  Burke,  in  which 
he  agreed  in  writing,  on  August  28,  1914, 
that  the  deed  was  incorrect,  and  that  it 
should  have  provided  that  he  assumed  and 
agreed  to  pay  the  mortgage,  and  that  it 
should  be  so  corrected;  and  by  fartber  tes- 
timony on  the  part  of  the  agent  of  the  Win- 
gate Estate,  although  controverted  by  Burke, 
to  the  efTect  that  it  was  agreed  betweoi  the 
Wingate  Estate  and  Borke  that  he- should  as- 
sume and  agree  to  pay  the  mortgage  on  the 
premises.  The  finding  la  thus  amply  sus- 
tained. 

[3]  The  remaining  question  then  to  be  de- 
termined is,  the  Wingate  Estate  not  having 
been  liable  for  any  deficiency  Judgment  be- 
cause of  not  having  assumed  and  agreed  to 
pay  the  mortgage,  would  its  grantee,  the  re- 
mote grantee  of  the  mortgagor,  be  liable  to 
a  deficiency  Judgment?  There  is  a  line  of  de- 
cisions holding  that  the  grantee  of  mortgag- 
ed premises  who  purchases  subject  to  a 
mortgage  which  he  assumes  and  agrees  to 
I>ay  is  not  liable  for  a  deficiency  arising  on 
foreclosure  unless  his  immediate  grantor  is 
also  liable,  the  basis  for  which  ruling  is  the 
principle  that,  where  the  grantor  is  liable 
for  the  mortgage  indebtedness  and  the  deed 
under  whidi  be  conveys  contains  an  assump- 
tion clause,  the  grantee  becomes  the  princi- 
pal debtor  by  virtue  of  the  agreement,  and 
the  grantor  occupies  the  situation  of  a  mere 
surety  for  him  as  to  the  payment  of  the 
mortgage  Indebtedness,  and,  since  the  gran- 
tor was  not  himself  liable,  the  relation  of 
prlndiml  debtor  and  surety  between  the 
grantor  and  grantee  would  not  exist,  and 
no  deficiency  Judgment  could  be  had.  That 
view  is  sustained  by  the  following  principal 
cases:  King  v.  Whitely,  10  Paige  (N.  1.)  ASS; 
Vrooman  v.  Turner,  68  N.  X.  280,  25  Am. 
Rep.  195;  Mount  v.  Van  Ness,  33  N.  3.  Eq. 
262;  Biddle  v.  Pugh,  50  N.  J.  Eq.  480,  45 
AtL  626;  Crowell  y.  EBospltal  of  St.  Barna- 
bas, 27  N.  J.  Bi.  050;  Ward  T.  De  Oca,  120 
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CU.  102,  S2  Paa  ISO;  7.  M.  a  A.  t.  Croft, 
31  Or.  lOe,  66  Pac.  439.  75  Am.  St  Rep. 
86a 

In  Hicks  T.  HamUton,  144  Mo.  496.  46  S. 
W.  432,  66  Am.  St  Rep.  431,  that  principle 
was  also  followed.  But  later  In  Crone  v. 
Stinde,  156  Mo.  262,  5S  S.  W.  863,  56  S.  W. 
907,  the  HlckB  Case  was  expressly  oyerraled. 
In  the  Crone  Case  the  opinion  declared  that 
the  Tiew  therein  expressed  was  in  line  with 
the  great  weight  of  authority  and  supported 
by  the  better  reasoning.  Some  of  tlie  cases 
dted  are  put  upon  the  ground  that  a  third 
party  cannot  sue  upon  the  agreement  made 
between  two  other  persons  for  his  bmeflt 
But  we  have  taken  a  different  view  as  to 
that  matter,  and  in  Gilmore  y.  Skooknm 
Box  Factory,  20  Wash.  708,  66  Pac.  934, 
adopted  the  principle  that  the  beneficiary 
of  a  new  promise  made  between  two  other 
parties  for  his  benefit  creating  a  liability 
on  the  part  of  the  promisor  to  pay  the 
beneficiary  of  the  promise  in  any  event  and 
irrespectlTe  of  any  debt  due  from  the  promr 
Isor  to  such  beneficiary,  can  maintain  such 
action  and  recover. 

In  Dean  v.  Walker,  107  IlL  640,  47  Am. 
Rep.  467,  the  Supreme  Court  of  Illinois  said 
that  the  New  York  cases  heretofore  men- 
tioned, and  others  following  them,  were  pred- 
icated upon  the  principle  that,  where  the 
grantor  is  liable  for  the  mortgage  indebted- 
ness and  the  deed  under  which  he  conveys 
contains  an  assumption  clause^  the  grantee 
becomes  the  principal  debtor  by  virtue  of 
the  agreemMtt  and  the  grantor  occupies  the 
situation  of  a  mere  surety  for  blm  as  to  the 
iwyment  of  the  mortgage  indebtedness.  The 
Supreme  Court  of  Illinois,  however,  did  not 
approve  of  the  application  of  the  principle 
adopted  by  the  New  Tork  and  other  courts, 
but  adhered  to  the  principle  that,  where  one 
person  makes  a  promise  to  another  bas€d 
upon  but  one  c(msideration  for  the  benefit 
of  a  third  person,  sudi  third  person  may 
maintain  an  action  upon  it  The  Colorado 
Supreme  Court  has  adhered  to  the  same 
doctrine  and,  in  Cobb  v.  Fishel,  16  Colo. 
App.  3S1,  62  Pac.  625,  held  that  there  was 
no  difference,  whether  the  grantor  is  himself 
obligated  or  not  as  both  promises  are  based 
upon  a  consideration,  in  the  one  case  there 
being  a  manifest  consideration,  and  to  the 
other  it  being  a  mere  matter  of  deduction 
and  proof;  the  legal  presumption  being  that 
the  amount  assumed  is  but  a  portion  of  the 
purchase  price  of  the  property. 

The  identical  question  was  passed  upon, 
and  a  most  instructive  opinion  written,  in 
MciDonald  v.  Finseth,  32  N.  D.  400,  155  N. 
W.  863,  Li  R.  A.  1916D,  149.  In  that  case 
the  court  held  that  the  grantee  of  the  mortr 
gaged  premises,  who  purchases  subject  to  a 
mortgage  which  be  assumes  and  agrees  to 
pay  for  a  deficiency  arising  on  a  foreclosure 
and  sale,  will  be  held  liable  even  though  his 


grantor  is  not  personally  liable  for  tbe  pay- 
ment of  the  mortgage.  Tbe  authorities  for 
and  against  this  proposition  were  there  col- 
lated and  reviewed,  and  we  think  tbe  better 
reasoning  sustains  the  principle  there  ad(^^ 
ed.  We  have  ourselves  held  in  Harblcan  t. 
Chamberlln,  82  Wa^.  556,  144  Pac.  717,  that 
the  deed  In  which  It  is  affirmatively  found 
that  the  grantee  expressly  assumed  tbe  mort- 
gage imports  a  consideration,  affirming  the 
decision  of  the  lower  court  granting  a  de- 
ficiency Judgment  As  was  said  in  McDonald 
V.  Finseth,  supra,  we  must  assume  that  the 
amount  assumed  by  the  remote  grantee  was 
deducted  from  the  purchase  price  of  the  land. 
We  feel  that  reason  and  principle  sustain 
the  proposition  that  a  remote  grantee  should 
be  held  liable  under  an  assumption  of  anoth- 
er's debt  and  mortgage  upon  the  conveyance 
of  premises.  See,  also,  in  addition  to  the 
cases  heretofore  dted,  the  following:  Harberg 
V.  Arnold,  78  Mo.  App.  237;  Helm  v.  Yogel, 
69  Mo.  629;  Birke  v.  Abbott,  103  Ind.  1,  1  N, 
E.  485,  53  Am.  Rep.  474 ;    Hare  v.  Murphy, 

45  iJeb.  809,  64  N.  W.  211,  29  L.  R.  A.  861: 
McKay  v.  Ward,  20  Utah,  149,  67  Paa  1024, 

46  Ia  R.  A.  623;  Marble  Savings  Bank  t. 
Mesarvey,  101  Iowa,  286,  70  N.  W.  198;  Mer- 
riman  v.  Moore,  90  Pa.  78;  Enos  v.  Sanger, 
96  Wis.  150.  70  N.  W.  1069,  87  I*  R.  A. 
862,  65  Am.  iSt  Rep.  38;  Bay  v.  Williams, 
112  111.  91,  1  N.  E.  340,  54  Am.  Rep.  209. 

F^m  the  foregoing  considerations,  the  de- 
cree of  the  lower  court'  is  in  all  respects  af- 
firmed. 

BIOUNT  and  CHADWICK,  JJ.,  concur. 

aOO  Wash.  G8S) 
STATB  V.  MILLER.     (No.  14616.) 

(Supreme   Court   of  Washington.     Mardt   15, 
1918.) 

1.  Rape  ®=»14r— Consent— Fkab. 

Where  accused  took  prosecutrix  motorcyde 
riding,  in  order  that  he  and  some  10  other  men 
might  have  intercourse  with  her,  under  arrange- 
ment that  they  were  to  follow  him,  and  prose- 
cutrix was  taken  into  the  woods  by  accoscd  and 
the  men,  who  bad  caught  up  to  her  when  ac- 
cused had  a  pretended  break  in  motorcyde,  the 
fact  that  she  did  not  resist,  through  fear  of 
what  they  might  do  to  her,  actual  threat  of 
drugging  being  made,  does  not  constitute  con- 
sent. 

2.  Rafk  iS=6— Constsuctivb  Fobcs. 

The  force  necessary  to  be  used  to  constitute 
crime  of  rape  need  not  be  actual,  but  may  be 
conatructive  or  implied. 

Department  1.  Appeal  from  Superior 
Court  King  County;   John  S.  Jurey,  Judge. 

Albert  MlUer  was  convicted  of  rape,  and 
be  appeals.   Afiirmed. 

Alfred  H.  Lundln  and  T.  H.  Patterson, 
both  of  Seattle,  for  appellant  B.  F.  EUen- 
stra,  of  Seattle,  for  the  State. 

FULLERTON,  J.  The  appellant  was  con- 
victed of  the  crime  of  rape,  under  an  Infor- 


^s»For  otber  cmm  m*  wm*  toiplc  and  KBT-NUIIBEB  la  all  Eer-Numbwad  DlgMto  and  ladaxw 


Digitized  by 


Google 


Wash.) 


BOCK  V.  CZLLETHAM 


52& 


matlon  based  upon  Rem.  OMe,  i  2485,  pro- 
Tldlng  that: 

"Rape  is  an  act  of  aeznal  Interconrse  with  a 
female  not  the  wife  of  the  perpetrator,  commit- 
ted against  her  will  and  without  her  consent. 
Every  person  who  shall  perpetrate  such  an  act 
of  sexual  Intercourse  with  a  female  of  the  age 
of  ten  years  or  upward  not  his  wife:  •  •  • 
(3)  When  her  resistance  is  prevented  by  fear  of 
immediate  and  great  bodily  harm  which  she  has 
reasonable  cause  to  believe  will  be  inflicted  up- 
on her,  •  •  «  ghall  be  punished  by  imprison- 
naent  in  the  state  penitentiary  for  not  less  than 
five  years." 

From  tbe  Judgment  of  convlctloii  tbls  ap- 
peal is  prosecuted. 

The  sole  question  Involved  Is  whether  the 
evidence  supports  the  charge  laid  In  the  In- 
formation. Tbe  evidence  shows  that  the 
prosecutrix  was  lured  Into  taking  a  motor- 
cycle ride  with  a  young  man,  who  bad  ai^ 
ranged  with  some  10  other  young  men  to 
follow  him  on  motorcycles ;  the  object  of  the 
party  being  to  have  sexual  intercourse  with 
the  prosecutrix.  She  was  In  ignorance  of 
their  design.  After  going  some  distance  Into 
the  country,  the  conductor  of  the  girl  stopped 
tils  machli^e  at  a  crossroad  under  pretense 
rhat  something  was  wrong  with  the  motor. 
Some  of  bis  confederates  arrived  at  tbls  Junc- 
ture, and  her  conductor  and  one  of  the  new 
arrivals  took  tbe  girl  by  each  arm  and  led 
tter  to  a  place  some  distance  from  the  high- 
way, where  she  was  subjected  to  tbe  suc- 
:»sslve  assaults  of  her  conductor  and  several 
nembers  of  the  accompanying  party.  The 
^rl  did  not  forcibly  resist  or  make  an  out- 
^7.  After  the  first  man  had  accomplished 
lis  purpose,  she  tried  to  escape;  but  others 
:ook  hold  of  her  and  held  her,  while  the  sub- 
MKinent  assaults  were  made.  The  girl  tes- 
:ifled  she  was  afraid  of  the  men,  and  ttmt 
;he  felt  it  useless  to  resist,  because  she  knew 
lie  others  were  there  to  help  the  one  engag- 
!d  in  assaulting  her ;  that  she  was  afraid  to 
nake  resistance  because  (as  she  stated)  "I 
ittle  knew  what  these  men  would  do  to  me 
f  I  did."  At  one  stage  of  the  proceedings, 
vben  the  girl  was  not  so  submissive  as  de- 
lired,  one  of  the  party  suggested  giving  a 
lypodermlc  to  quiet  her.  WUle  there  was 
10  evidence  of  physical  violence,  there  was 
ilso  no  evidence  of  consent  on  the  part  of 
he  girl,  other  than  the  fact  of  submission. 

But  submission,  due  to  a  yielding  to  fear, 
toes  not  constitute  consent.  The  girl  reallz- 
d  she  was  in  the  presence  of  a  number  of 
nen  In  a  lonely  si)ot,  gathered  together  to 
id  one  another  In  accomplishing  their  pur- 
lose,  and  in  addition  to  a  realization  of  help- 
essness  against  numbers  was  the  threat  of 
irngging  her  if  she  resisted.  Tbe  force  nec- 
ssary  to  l>e  used  to  constitute  the  crime  of 
ape  need  not  be  actual,  but  may  be  con- 
tmctlve  or  implied.  An  acquiescence  in  the 
ct,  obtained  through  duress  or  fear  of  pei^ 
onal  violence,  Is  constructive  force,  and  the 
onsnmmatlcm  of  unlawful  Intercourse  by  the 


man  thus  obtained  would  b«  rape.  Shepherd 
V.  state,  186  Ala.  9,  88  South.  266.  In  the 
case  of  Doyle  t.  State,  39  Fla.  155,  22  South. 
272,  63  Am.  St  Rep.  169,  tbe  defendant  In 
a  prosecution  for  rape  requested  the  court 
to  charge  the  Jury: 

"ITnless  you  are  satisfied  beyond  any  reaaoo- 
able  doubt  that  she  did  not  during  any  part  of 
tbe  act  yield  her  consent,  you  mast  acquit." 

The  refusal  of  tbe  trial  court  to  give  tbla 
Instruction  was  sustained  on  appeal,  tbe  Su- 
preme Court  declaring  audi  instruction  erro- 
neous— 

"because  it  requires  a  greater  degree  of  resist- 
ance upon  the  part  of  a  woman  than  the  law 
and  common  sense  demand,  where  the  offense 
is  accomplished,  as  in  this  case,  with  an  exhibi- 
tion of  weapons  and  threats,  calculated  to  pro- 
duce in  the  mind  of  the  woman  a  reasonable 
fear  of  death  or  great  bodily  harm  in  case  of 
resistance.  Consent  of  tbe  woman  from  fear  of 
personal  violence  is  void,  and  though  a  man 
lays  no  hands  on  a  woman,  yet  if  by  an  array 
of  physical  force  he  so  overpowers  her  that 
she  dares  not  resist,  his  carnal  intercourse  wiib 
her  is  rape." 

The  version  of  the  evidence  we  have  given 
is  largely  that  of  the  prosecutrix.  It  is  at 
variance  in  many  of  its  material  particulars 
with  that  of  the  appellant's  witnesses.  But 
the  question  whether  the  truth  lay  with  the 
side  of  the  prosecution  or  with  tbe  side  of 
the  appellant  was  for  the  Jury,  and  we  can 
but  conclude  that  the  evidence  on  the  part 
of  the  prosecution,  if  lielieved,  was  sufficient 
to  sustain  a  conviction. 

The  Judgment  is  affirmed. 

ELLIS,  O.  J.,  and  PARECBR,  WBBSTER, 
and  MAIN,  3  J.,  concur. 

aOO  Wash.  546) 

BOOK  et  ox.  V.  CELLETHAM^  et  al. 

OBLLQYHAM  et  aL  v.  BOCE'et  ux. 

(No.  1447&) 

(Supreme   Court   of   Washington.     Mardi   IS, 

i9ia) 

Vbndob  and  Pcbohaser  <3==>335— Fobfxixubb 
AND  Rescission — Uiohts  of  Pabtiss. 
Where  defendants  purchased  land  on  install- 
ment contract,  entitling  the  veudor  to  declare 
a  forfeiture  for  default  in  payments,  and  the 
vendor's  agent  gave  collateral  contract  enti- 
tling purchasers  to  rescind  and  be  repaid  the 
amounts  paid  by  them  at  any  time  after  six 
months  from  the  sale,  and  the  purchasers  de- 
faulted in  payment,  and  the  vendor  gave  no- 
tice of  forfeiture,  the  purchasers  could  not  then 
give  notice  of  rescission  for  dissatisfaction  with 
the  land,  since,  when  an  election  was  once  made 
under  either  of  such  clauses,  tbe  contract  was 
for  all  purposes  at  an  end. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintoel^ 
Judge. 

Two  actions  by  J.  V.  Bock  and  wife  against 
Alice  J.  Celleyham  and  husband,  and  by  Alice 
J.  Celleyham  and  husband  against  3.  V.  Bodk: 
and  wife.  The  actions  were  consolidated. 
Judgment  for  Bock  and  wife,  and  Celleyham 
and  husband  appeal.    Affirmed. 
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Tncker  &  Hyland  and  Hobert  C.  Sanndera, 
all  of  Seattle,  for  appellants.  Andrew  J. 
BalUet  and  Farrell,  Kane  &  Stratton,  all  of 
Seattle,  for  resiwudents. 

PARKER,  J.  These  actions  were  consoli- 
dated and  tried  as  one  in  the  superior  court 
for  King  county.  The  Bocks  commenced 
tbeir  action  seeking  a  decree  quieting  their 
title  to  certain  land  in  King  county,  and  re- 
moving a  cloud  thereon  consisting  of  a  re- 
corded contract  for  the  sale  thereof  by  them 
to  the  Celleyhams,  whose  rights  thereunder 
the  Bocks  claim  had  been  forfeited.  Soon 
thereafter  the  Celleyhams  commenced  their 
action  seeking  recovery  of  the  amount  paid 
by  them  to  the  Bocks  upon  the  purchase  price 
of  the  land.  The  trial  of  the  actions  upon 
the  merits  resulted  in  a  judgment  and  decree 
denying  to  the  Celleyhams  recovery  of  the 
amount  paid  by  them  to  the  Bocks  upon  the 
purchase  price,  quieting  the  title  of  the 
Bocks  to  the  land,  and  removing  the  cloud 
thereon  consisting  of  the  recorded  contract 
of  sale.  From  this  judgment  and  decree  the 
Celleyhams  have  appealed  to  this  court 

The  cause  was  tried  to  a  jury  in  so  far 
as  concerned  the  claim  of  the  Celleyhams  for 
recovery  of  the  amount  paid  by  them  upon 
the  purchase  price  of  the  sale  contract.  The 
only  question  of  fact  in  dispute  and  the  only 
Issue  submitted  to  the  jury  was  whether  or 
not  the  provision  of  the  contract  upon  which 
the  Celleyhams  rested  their  right  to  recover 
the  amount  they  bad  paid  upon  the  purchase 
price  was  in  fact  a  part  of  the  contract 
The  verdict  of  the  Jury  was  In  effect  a  find- 
ing In  favor  of  the  Celleyhams  upon  that 
question  of  fact  Timely  motion  was  made 
for  judgment  notwithstanding  the  verdict,  in 
fttvor  of  the  Bocks,  upon  the  question  of  the 
right  of  the  Celleyhams  to  recover  the  amount 
they  had  paid  upon  the  purchase  price  of 
the  contract  This  motion  was  granted,  and 
judgment  and  decree  rendered  as  above  no- 
ticed. 

On  December  30,  1910,  the  Bocks,  being 
then  owners  of  the  land  in  question,  entered 
into  a  contract  for  the  sale  thereof  tor  $10,- 
000  to  appellant  Alice  J.  Celleyham.  Two 
thousand  dollars  of  this  purchase  price  was 
then  paid  In  cash,  and  the  balance  of  $8,000, 
with  interest,  agreed  to  be  paid  on  Decem- 
ber 30,  1012.  The  contract  contained  among 
other  provisions  the  following: 

"Time  is  the  essence  of  the  contract,  and  in 
case  of  failure  of  the  said  party  of  the  second 
part  (Alice  J.  Celleyham]  to  make  either  of  the 
payments  or  perform  any  of  the  covenants  on 
her  part,  this  contract  shall  be  forfeited  and  de- 
termmed  at  the  election  of  the  said  parties  of 
the  first  port,  and  the  said  party  of  the  sec- 
ond part  shall  forfeit  all  payments  made  by 
ber  on  this  contract  and  such  payments  shall 
be  retained  by  the  said  parties  of  the  first  part 
in  full  satisfaction  and  liquidation  of  all  dam- 
ages by  them  sastained,  and  they  shall  have  the 
right  to  re-enter  and  take  possession  of  said 
land  and  premises  and  every  part  thereof." 

TblB  sale  contract  was  brought  about 
throng  the  efforts  of  Corlnnc  SBmpoon,  as 


agent  of  the  Bocks.  On  January  5,  1911, 
Corinne  Simpson  signed  and  delivered  to 
Alice  J.  Celleyham  the  following  writing: 

"Whereas,  Alice  J.  Celleyham  has  purchased 
from  John  V.  Bodi  and  wife,  through  my  of- 
fice, the  following  described  land,  situate  in 
King  county,  state  of  Washington :    •    ♦    • 

"Now  therefore,  I,  Corinne  Simpson,  do  here- 
by agree  with  said  Alice  J.  Celleyham,  in  con- 
sideration of  her  purchasing  said  tract  through 
my  office,  and  other  valuable  consideratioos, 
that  I  will,  at  any  time  after  six  months  from 
date,  upon  notice  to  me  in  writing  signed  by 
said  Alico  J.  Celleyham,  stating  that  she  is  dis- 
satisfied with  her  said  purchase,  pay  and  re- 
fund to  said  Alice  J.  Celleyham  the  said  sum 
of  $2,000  paid  by  her  on  account  of  said  pni^ 
cbase  price,  together  with  such  additional  sum 
or  sums  as  she  may  hare  paid  thereon  subse- 
quently, upon  a  proper  conveyance  to  me  of  all 
the  right,  title  and  interest  of  said  Alice  J. 
Celleyham  and  husband  in  said  land." 

This  writing  was  claimed  by  the  Celley- 
hams to  have  been  executed  by  Corinne  Simp- 
son for  the  Bocks  and  as  a  part  of  the  sale 
contract  We  shall  assume  for  argument's 
sake  that  the  verdict  of  the  jury  establishes 
this  as  a  fact  binding  upon  the  court,  rather 
than  merely  as  advisory.  No  part  of  the 
balance  of  the  $8,000  of  the  purchase  price 
of  the  sale  contract  has  ever  been  paid  or 
tendered.  Nor  has  any  Interest  been  xmid 
thereon  since  December  31,  1914,  when  in- 
terest maturing  thereon  up.  to  that  date  was 
paid.  On  May  27,  1916,  the  Bocks  duly  noti- 
fied the  Celleyhams  In  writing  as  follows: 

"Tou  and  each  of  you  are  hereby  notified  and 
required  to  pay,  on  or  before  the  20th  day  of 
June,  1916,  at  505  American  Bank  Building, 
Seattle,  Wash.,  the  principal  sum  of  4^,000. 
together  with  interest  thereon  in  the  sum  of 
$^0,  according  to  the  contract  made  and  enter- 
ed into  on  the  30th  day  of  December,  1910,  be- 
tween Alice  J.  Celleyham  and  the  undersigned 
for  the  purchase  and  sale  of  the  following  de- 
scribed real  estate :  *  *  *  Tou  and  each  of 
you  are  hereby  further  notified  that  unless  you 
made  said  payments  on  or  before  said  20th  day 
of  June,  1916,  tho  undersigned  will  declare  a 
forfeiture  of  the  said  contract  under  its  terms, 
and  all  payments  heretofore  made  on  said  con- 
tract will  be  retained  by  the  undersigned  as  liq- 
uidated damages." 

This  notice  and  demand  was  never  com- 
plied with.  On  June  28, 1916,  the  Bocks,  hav- 
ing elected  to  declare  the  contract  of  sale 
canceled  and  the  payments  made  thereon  for- 
feited to  them,  commenced  their  action  seek- 
ing a  decree  quieting  their  title  to  the  land 
and  removing  the  cloud  thereon  consist- 
ing of  the  recorded  sale  contract    On  June 

29,  1916,  Alice  J.  Celleyham  notified  Gor- 
rlne  Simpson  In  writing  that  she  was  dissat- 
isfied with  her  purchase  of  the  land,  and 
elected  to  have  the  amount  paid  by  her  upon 
the  purchase  price  repaid  to  her.    On  June 

30,  1916,  the  Celleyhams  commenced  their 
action  seeking  to  recover  from  the  Bocks  the 
amount  paid  upon  the  purchase  price  of  the 
sale  contract.  The  two  actions  being  there- 
after consolidated  were  tried  in  the  superior 
court  with  the  result  above  noticed.  Tbe 
facts  above  summarized  are  all  conceded  or 
condtMlvely  establlBhed,  so  tbe  rights  of  the 
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TcspectiTO  partlea  an  determinable  as  mat- 
tera  of  law. 

There  Is  bat  little  here  to  be  considered 
other  than  the  meaning  of  the  sale  contract, 
of  coarse  reading  as  a  part  thereof  the  writ- 
ing executed  by  Corrlne  Simpson  for  the 
Bocks.  The  contention  made  by  counsel  for 
the  Celleyhams  Is  In  substance  that  no  con- 
dition could  arise,  and  no  Umlt  of  time  elapse 
short  of  some  possible  statute  of  limitation, 
which  would  take  away  their  right  to  give 
notlQe  of  their  dissatisfaction  with  their  par- 
chase  and  claim  repayment  of  the  amount  at 
the  purchase  price  paid  by  thera  upon  the 
ooDtract  of  sale.  In  other  words  that,'  notwith- 
standing the  Celleyhams  have  failed  to  make 
payment  of  any  part  of  the  balance  due  upon 
the  purchase  price  for  a  period  extending  long 
past  the  time  for  the  making  ot  such  pay- 
ment and  the  Bocks  have  elected  to  declare 
the  rights  ef  the  Celleyhams  under  the  con- 
tract forfeited,  such  default  and  election  does 
not  destroy  that  provision  of  the  contract 
which  gave  to  the  Celleyhams  the  right  to 
elect  to  have  repayment  of  the  amount  they 
paid  upon  the  purchase  price.  We  cannot 
agree  with  this  contention.  It  seems  to  us 
that.  Just  as  the  forfeiture  provision  of  the 
contract  enabling  the  Bocks  to  put  an  end 
to  It  upon  default  In  making  payment  by  the 
Celleyhams  was  Inserted  for  the  benefit  of 
the  Bocks,  so  was  the  provision  therein,  en- 
abling the  Celleyhams  to  elect  to  have  the 
amount  of  the  purchase  price  repaid  to  them 
upon  giving  notice  of  their  dissatisfaction 
with  their  purchase  and  claiming  repayment 
of  the  amount  of  the  purchase  price  paid  by 
them,  inserted  for  their  benefit.  It  seems  to 
us  that  both  of  tllese  provisions  are  to  he  giv- 
en full  force  and  effect,  but  that,  when  an 
dectlon  has  been  lawfully  made  under  one 
of  thera,  the  contract  thereby  becomes  extin- 
gnishcd  for  all  purposes.  While  It  would 
seem  that  the  right  of  the  Celleyhams  to  elect 
to  give  notice  of  their  dlsstatlsfaction  with 
their  purchase,  and  claim  repayment  of  mon- 
ey paid  by  them  upon  the  purchase  price, 
would  remain  unimpaired  as  long  as  the 
contract  was  alive,  we  are  quite  unable  to 
understand  how  they  can  have  any  such  rleht 
when  by  their  own  default,  and  the  election 
of  the  Bocks  rested  thereon,  the  contract  and 
all  rights  thereunder  have  been  brought  to 
an  end.  To  allow  the  Celleyhams  to  now  re- 
cover would  be  in  effect  allowing  them  to  re- 
cover upon  a  contract  which  for  all  pur- 
poTCA,  as  we  view  It,  has  ceased  to  exist. 

The  only  decision  called  to  our  attention 
which  might  seem  to  lend  some  support  to 
the  contentions  here  made  In  behalf  of  the 
Celleyhams  Is  that  of  the  Iowa  court  in  Brad- 
ford ▼.  Llmpns,  10  Iowa.  85.  The  court  there 
had  under  consideration  a  land  sale  contract 
with  a  forfeiture  clause  somewhat  similar 
to  that  here  Involved,  but  with  this  differ- 
ence: $1,700  was  paid  down  upon  the  pur- 
duuw  price,  and  the  deferred  payments  evl- 1 


denced  by  promissory  .notes.  The  forfdture 
clause  of  the  contract  provided  among  other 
things: 

"  *  *  •  If  the  faHure  shall  be  hi  the  pay 
mcnt  of  the  first  above-described  note,  the  con- 
tract shall  be  void,  and  said  Bradford  shall 
take  possession  of  the  premiRes,  and  refund  to 
said  fiimpus  or  order  the  sum  of  $1,200.  without 
interest,  out  of  the  $1,700  so  paid  in  hand,  $600 
thpreof  having  been  forfeited  by  reason  of  said 
failure  on  the  part  of  said  Limpus  to  comply 
with  the  terms  of  said  contract" 

This  language  was  construed  to  mean  that, 
by  the  mere  failure  on  the  part  of  the  gran- 
tee  to  pay  the  first  note  when  due.  It  became 
an  election  on  his  part  to  put  an  end  to  the 
contract  and  require  Bradford,  the  grantor, 
to  take  the  land  back  and  repay  $1,200  of  the 
amount  paid  down  on  the  purchase  price.  In 
the  case  before  us  the  election  which  might 
have  been  made  by  the  Celleyhams,  to  ex- 
ercise their  right  to  have  the  amount  paid 
upon  the  purchase  price  repaid  to  them,  was 
by  the  very  terms  of  this  contract  required 
to  be  evidenced  by  written  notice  given  to 
Corrlne  Simpson,  and  of  course  until  that 
was  done  there  was  no  election  on  the  part 
of  the  Celleyhams;  and  this  coming  after 
forfeituce  of  all  their  rights  under  the  con- 
tract because  of  their  default  and  the  elec- 
tion of  the  Bocks,  such  election  and  notice  by 
the  Celleyhams  was  of  no  avail  to  them.  It 
seems  to  us  that  these  two  provMons  of  the 
contract,  one  Inserted  for  the  benefit  of  the 
Bocks  and  the  other  for  the  benefit  of  the 
Celleyhams,  are  but  provisions  for  two  dif- 
ferent methods  for  the  termination  of  the 
contract  and  all  rights  thereunder;  that 
each  is  to  be  exercised  by  parties  entitled 
to  exercise  It  before  the  contract  has  been 
terminated;  and  when  the  contract  Is  termi- 
nated by  the  lawful  election  of  either  party. 
It  ceases  to  exist  for  all  purposes.  Observa- 
tions made  by  Judge  Hadley  in  Jennings  t. 
Dexter  Horton  &  Co.,  43  Wash.  301,  306, 
86  Pac.  676,  lend  support  to  this  oondusliML 

The  Judgment  is  affirmed. 

ELLIS,  O.  J.,  and  WEBSTBB,  MAIN,  and 
rULLEBTON,  JJ.,  concur. 

"^"""^  (too  Wash.  SU) 

STATE  ez  reL  EIIjERS  MUSIO  HOUSB  ▼. 
FBENCH.  Judge,  et  aL    (No.  14627.) 

(Supreme  Court  of  Washington.    March  18. 
1»18.) 

1.  Tbiai,  «=»388(3)— Findings  and  Conclu- 
sions—Disuissai. 

Under  Rem.  Code  1916,  {  367,  providing 
that  on  trial  of  an  issue  of  fact  by  the  court  its 
decision  shall  be  given  in  writing,,  and  facts  and 
conclusions  of  law  shall  be  separately  stated. 
findinKa  and  conclusions  are  necessary  on  the 
dismissal  of  an  action. 

2.  TaiAL  <&9388(5)— FINDINOS  AND  C0N0I.U- 
sioNS— Duty  to  Make. 

Under  Rem.  Code  1916,  g  867,  providing 
that  on  trial  of  issues  of  facts  by  the  court  its 
decision  shall  be  in  writing,  and  facts  and  con- 
clusions of  law  shall  be  separately  stated.  It  is 
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the  duty  of  the  Judge  to  make  mich  findings  and 
eoncluBlonB,  though  a  general  custom  had  arisen 
for  attorneys  to  prepare  them  and  submit  them 
to  the  Judge  for  signature. 

8.   JUDOKBNT  «=»272— DXLAT  IS  ENTBT— LOSS 
or  JUBIBDICTION. 

Delay  in  entrj  of  Judgment  does  not  work 
a  loss  of  Jurisdiction,  and  unless  some  independ- 
ent right  has  intervened  which  will  be  adversely 
affected  by  the  judgment,  it  is  the  right  of  a 
litigant  to  have  judgment  entered,  unless  lapse 
of  time  is  unreasonable. 

4.  JuDOKENT  «=s>273(8)  —  Entbt  —  Lapbb  of 
TniK. 

Where,  in  an  action,  decision  was  rendered 
by  an  acting  judge  of  another  county,  but  no 
judgment  was  then  entered,  moti(»i  to  enter 
judgment,  made  a  year  and  a  half  later  before 
the  same  judge,  again  acting  for  the  regular 
Judge,  no  rights  of  third  persons  intervening,  is 
not  made  after  an  unreasonable  lapse  of  time. 
6.  Mandamus  «=>32— Brtbt  of  Judgment. 

Mandamus  lies  to  compel  a  Judge  to  enter 
judgment  on  his  decision. 

Department  1.  Application  for  writ  of 
mandamus  by  the  State,  on  the  relation  of 
Eilers  Music  House^  against  Walter  M. 
Frencb,  acting  Judge  of  the  Superior  Court 
for  Kings  County,  George  J.  Mackenzie,  and 
Robert  Grass.    Writ  issued. 

James  R.  Chambers,  of  Seattle,  for  plain- 
tiff. Bobert  Grass,  of  Seattle,  for  respond- 
ents. 

FULIiEOKTON,  J.  Tbe  relator  on  Septem- 
ber 25,  1915,  brought  an  action  against 
George  J.  Mackenzie  and  Robert  Grass  to 
recover  possession  of  a  piano  delivered  to 
Mackenzie  under  a  conditional  sale  con- 
tract. The  possession  of  the  piano  had  been 
transferred  to  defendant  Grass  In  satisfac- 
tion of  an  Indebtedness  due  him  from  Mac- 
kenzie. The  cause  was  tried  on  February 
IT,  1916,  before  Hon.  Walter  M.  French, 
Judge  of  the  superior  court  for  Kitsap  coun- 
ty, who  at  that  date  sat  as  an  acting  Judge 
In  the  miperlor  court  of  King  county.  The 
court  orally  announced  its  decision,  which 
was  In  effect  a  finding  for  the  defendants, 
but  no  formal  findings  of  fact,  conclusions 
of  law,  or  Judgment  was  entered.  On  Octo- 
ber 9,  1917,  the  relator  through  other  than 
his  original  counsel  served  on  the  attorneys 
for  defendants  proposed  findings  of  fact, 
conclusions  of  law,  and  Judgment  in  tbe  case, 
and  a  hearing  was  had  thereon  before  Judge 
French  on  October  17,  1917,  when  he  was 
again  sitting  as  Judge  In  King  county.  The 
defendants  objected  that  tbe  attorney  rep- 
resenting relator  In  such  application  for  en- 
try of  Judgment  was  not  the  attorney  of  rec- 
ord for  tbe  relator,  and  further  objected  to 
tbe  entry  of  findings  and  Judgment  at  that 
time.  Thereupon  tbe  court  made  tbe  follow- 
ing ruling: 

'^Defendants'  objections  to  siting  of  findings, 
oondusions,  and  decree  sustained.  Court  re- 
fuses to  sign  same  on  the  grounds  that  one  and 
one-half  years  had  elapsed  between  time  of 
court's  decision  and  presentation  of  said  find- 
ings, conclusions  and  decree  for  signing." 


A  proper  substitntion  of  attorney  fbr  re- 
lator was  made  of  record,  and  on  November 
20,  1917,  there  was  served  upon  defendants 
a  motion  to  compel  tbe  entry  of  final  Judg- 
ment, which  was  brought  on  for  bearing  be- 
fore Judge  Frencb  on  December  10,  1917,  as 
be  was  again  sitting  as  Judge  In  King  coun- 
ty; whereupon  a  ruling  was  made  by  tbe 
Judge,  as  shown  by  tbe  records  of  tbe  oourt, 
as  follows: 

"December  10,  1917.  Bntd.  Pltf  s  motion  for 
entry  of  final  judgment.  The  court  refuses  at 
this  time  to  consider  the  above  motion.  Excep- 
tion allowed." 

Tbe  court  at  tbe  same  time  refused  to 
enter  any  character  of  final  Judgment,  and 
further  refused  to  sign  a  formal  order  dmy- 
Ing  motion  for  tbe  entry  of  such  Judgment 
Tbe  relator  has  applied  to  this  court  for  a 
writ  of  mandate  directed  to  Judge  B^%ncb, 
as  visiting  and  acting  Judge  In  tbe  superior 
court  of  King  coonty,  commanding  blm  to 
proceed  to  final  Judgment  in  the  cause,  and 
to  sign,  file,  and  enter  bis  findings  of  fact, 
conclusions  of  law,  and  Judgment  therein. 

[1]  The  refusal  of  tbe  trial  court  to  make, 
sign,  and  enter  findings,  conclusions,  and 
Judgment  is  rested  upon  tbe  failure  of  the 
litigants  to  present  them  to  blm  for  action 
until  the  lapse  of  one  year  and  a  half  after 
bis  oral  decision  of  the  cause.  While  a  cus- 
tom has  grown  almost  Into  settled  practice 
for  tbe  attorneys  to  present  findings,  con- 
clusions, and  Judgment  for  the  signature  of 
the  Judge,  and  tbe  latter  has  come  largely 
to  depend  on.  such  assistance,  it  Is  the  stat- 
utory duty  of  the  Judge  himself  to  perform 
these  functions.    The  statute  declares: 

"Upon  the  trial  of  an  issue  of  fact  by  the 
court,  its  -decision  shall  be  given  in  writing  and 
filed  with  the  clerk.  In  giving  the  decision,  the 
facts  found  and  the  conclusions  of  law  shall  be 
separately  stated.  Judgment  upon  tbe  decision 
shall  be  entered  accordingly."  Bern.  Code,  | 
367. 

[2]  Findings  and  conclusions  are  Just  as 
essential  on  the  dismissal  of  an  action  as 
where  an  affirmative  Judgment  is  entered. 
Slayton  v.  Felt,  40  Wash.  1,  82  Pac.  173. 

[S,  4]  Tbe  failure  of  the  Judge  to  perform 
one  of  the  administrative  duties  pertaining 
to  tbe  Judicial  functions  of  bis  office  ought 
not  to  be  chargeable  against  a  losing  party 
upon  whom  It  was  not  incumbent  to  see  that 
a  proper  Judgment  was  entered.  The  re- 
spondents now  seek  to  burden  the  relator 
with  their  own  omissions,  and  argue  that 
tbe  relator  cannot  extend  tbe  time  for  tak- 
ing an  appeal  by  neglecting  to  have  findings 
and  Judgment  entered.  But  the  question  of 
relator's  right  of  appeal  is  not  an  issue  at 
this  time.  It  Is  conceded  that  no  final  Judg- 
ment has  iever  been  entered  In  tbe  cause,  anA 
the  question  Is  whether  the  Judge  is  now 
chargeable  with  that  duty.  We  have  no 
doubt  that  be  Is.  Delay  In  tbe  entry  of  a 
Judgment  does  not  work  a  loss  of  Jniladic- 
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tlon.  (MoyUm  ▼.  Hoylan,  49  Wash.  341,  95 
P»c.  271);  and  unless  some  independent 
right  has  Intervened  which  wlQ  be  adverse- 
ly affected  by  the  Jadgment,  it  is  £he  right 
of  a  litigant  to  have  a  judgment  entered,  on- 
less  the  lapse  of  time  is  unreasonably  great 
23  Cya  838.  The  delay  was  not  unreason- 
able in  this  instance.  State  ex  rel.  Calhoun 
T.  Superior  Court,  86  Wash.  492,  160  Pac. 
1168. 

The  court  erred  tn  refusing  to  enter  a 
Judgment,  and  the  writ  should  issue.  It  is 
80  ordered. 

ELUS.  O.  J.,  and  PARKBSt,  MAIN,  and 
WBBSTBB,  JJ.,  caacm. 

OM  Waab.  an)  ==^ 

STATE  ex  reL  BERGKR  et  aL  t.  HATMAN 
et  al.    (No.  14666.) 

(Supreme  Ooort  of  Washington.    March  22, 
1918.) 

1.  iNJtTNOTIOK     ®=>230(1)— C0NTB1«PTM)BI0I- 

WAt  Action— "JuwBDiCTioN." 
Where  defendants,  proceeded  against  for 
contempt  in  disobeying  iidunctlon  restraining 
them  from  taking  tiaj  part  u  affairs  of  a  corpo- 
ration, as  not  being  members  thereof,  appeared 
in  the  original  action,  they  cannot  attack  the 
court's  jurisdiction  in  oriKinal  action  because 
members  of  corporation  sued  alone  vithoat  mak- 
ing corporation  party  plaintiff  or  -  defendant, 
since  "Jurisdiction"  of  the  particular  matter 
does  not  mean  simple  jurisdiction  of  particular 
case,  but  jurisdiction  of  particular  class  of  cases 
to  which  particular  case  belongs. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Jurisdic- 
tion.] 

2.  Injunction  €=»225  —  CounacPT— Deticnss 
— Changed  Conditions. 

Where  defendants,  enjoined  from  taking  any 
part  in  affairs  of  a  corporation  as  not  being 
members  thereof,  had  themselves  elected  as 
members  after  decree  for  purpose  of  evading  de- 
cree, and  did  not  apply  to  court  to  have  decree 
modified  because  ot  such  changed  condition, 
they  could  not  defend  contempt  proceedings  for 
violation  of  decree,  thoup;b  i  different  rule  ex- 
ists, where  changed  condition  was  dne  to  opera- 
tion of  law. 

D^iartment  2.  Appeal  from  Superior  Court, 
Fierce  County;   O.  M.  Easterday,  Judge. 

Contenq>t  proceedings  by  the  State,  on 
relation  of  E.  B.  Berger  and  others,  against 
Liewis  Haiman  and  others.  From  a  judg- 
ment imposing  fines,  defendants  tppeal. 
Affirmed. 

H.  P.  Burdick  and  James  J.  Anderson, 
both  of  Tacoma,  for  appellants.  Buffer  & 
Hayden  and  Fred  O.  Remann,  all  of  Ta- 
coma,  for  respondents. 

MOUNT,  J.  The  appellants  in  this  action 
were  found  guilty  of  disobeying  an  order 
of  the  trial  court,  were  adjudged  in  con- 
tempt, and  fines  were  imposed  upon  them, 
They  have  appealed  from  that  judgment 

They  make  two  contentions  in  this  court 
to  the  effect:  First,  that  the  trial  court 
did  not  IiaTe  Jurisdiction  of  the  original 
action;    and,  second,  that  after  the  decree 


in  the  original  action,  conditions  ware 
clianged  so  that  th^  did  not  violate  the  de- 
cree. We  shall  consider  theae  points  in 
their  order. 

The  original  action  wad  brought  by  a 
number  of  members  of  a  corporation  against 
the  appellants  to  restrain  the  appellants 
from  taking  any  part  in  the  business  and 
aflUrs  of  that  corporation.  Upon  issues 
joined  in  that  action,  the  court  entered  a 
decree,  restraining  the  appeUanta  frcxn  tak- 
ing any  part  in  the  affairs  of  the  corpora- 
tion, upon  the  ground  that  they  were  not 
members  of  the  oorp<nratlon. 

[1]  It  is  argued  by  the  appellants  that 
the  trial  court  had  no  jurisdiction  of  the 
original  action,  by  reason  of  the  fact  that 
the  corporation  of  which  the  parties  plain- 
tiff were  members  was  not  made  a  'party 
plaintiff  or  defendant  The  appellants  do 
not  contend  that  the  court  did  not  have  Ju- 
risdiction of  the  subject-matter,  or  of  the 
parties  plaintiff  or  defendant  who  appeared 
In  that  action;  but  their  contention,  if  wo 
understand  it  correctly  from  their  brief  is 
that  the  corporation  Itself  was  a  necessary 
party  and  that  without  the  corporation  be- 
ing made  a  party  plaintiff  or  defendant,  the 
court  had  no  jurisdiction  of  the  cas&  Con- 
ceding, if  we  may,  that  these  appellants 
may,  in  this  case,  now  question  the  decree 
which  was  rendered  in  that  case,  we  think 
It  is  apparent  that  the  trial  court  had  Ju- 
risdiction both  of  the  subject-matter  and 
of  the  parties  who  appeared  in  the  action. 
As  was  said  in  O'Brien  v.  People,  216  111. 
354,  at  page  363,  75  N.  B.  108,  at  page  112 
(108  Am.  St  Rep.  219,  3  Ann.  Cas.  966) : 

"Jurisdiction  of  the  particular  matter  does 
not  mean  simple  jurisdiction  of  the  particular 
case  then  occupying  the  attention  of  the  court 
but  jurisdiction  of  the  class  of  cases  to  which 
the  particular  case  belongs.  •  •  •  Whether 
a  complaint  does  or  does  not  state  a  cause  ot 
action  Is,  so  far  as  concerns  the  question  of  ju- 
risdiction, of  no  importance,  for  if  it  states  a 
case  belonging  to  a  general  uass  over  which  the 
authority  of  the  court  extends,  then  jurisdic- 
tion attaches,  and  the  court  has  power  to  decide 
whether  the  pleading  is  good  or  bad." 

And  in  Board  of  Supervisors  v.  Mineral 
Point  Railroad  Co.,  24  Wis.  93,  it  was  said, 
at  page  131: 

"The  force  or  efficacy  of  a  decree,  as  between 
the  parties  before  the  court  does  not  depend 
upon  the  fact  that  there  may  be  other  persons, 
proper  or  necessary  parties,  who  are  not  be- 
fore it" 

So  it  seema  clear  that  even  though  the 
corporation  of  which  the  {lartles  plaintiff 
and  defendant  in  the  original  action  were 
members  was  a  necessary  party,  it  does  not 
follow  that  the  court  did  not  have  jurisdic- 
tion ot  the  subject-matter  of  the  complaint 
in  that  action  or  of  the  parties  who  appear- 
ed and  answered  to  that  complaint  We 
are  satisfied,  therefore,  that  this  question 
is  not  open  to  these  appellants  In  this  pro- 
ceeding. 
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[21  Upon  the  queslJon  of  cbanged  condi- 
tion, It  appears  that  the  trial  court  entered 
a  decree  restraining  these  appellants  from 
participating  In  the  affairs  of  the  corpora- 
tion. After  the  decree  was  entered,  and 
after  these  appellants  had  notice  of  it,  they 
pretended  to  have  themselves  elected  mem- 
bers of  the  corporation,  and  then  proceeded 
to  transact  business  of  the  corporation. 
When  they  were  cited  to  show  cause  why 
they  should  not  be  adjudged  gnllty  of  con- 
tempt, they  proceeded  to  show  that  they 
were  elected  members  of  the  corporation 
after  the  decree.  The  court,  in  determining 
that  question,  found  that  the  acts  which 
the  appellants  testified  to— 
"were  not  bad  or  made  in  good  faith,  but  for 
tfae  studied  and  designed  purpose  of  evading  the 
order  and  decree  of  this  court.    •    •    •  " 

We  think  there  can  be  no  doubt,  upon  the 
record,  that  the  court  was  Justified,  from 
the  evidence,  in  arriving  at  this  conclusion. 
Even  If  it  were  a  fact  that  the  appellants 
became  members  of  the  corporation  after 
the  decree  restraining  them  from  interfer- 
ing with  the  business  and  affairs  of  the 
corporation,  it  was  stiU  the  duty  of  the  ap- 
pellants, before  violating  the  decree  of  the 
court  In  the  original  action,  to  apply  to 
the  court  to  have  the  decree  modified  upon 
the  changed  condition,  and  not  to  violate 
the  decree  of  which  they  had  notice.  If 
the  changed  condition  had  been  brought 
about  by  operation  of  law,  and  not  by  the 
act  of  the  parties  themselves,  a  different 
question  might  be  presented.  In  that  event, 
the  cases  of  State  of  Pennsylveuila  v.  Wheel- 
ing and  Belmont  Bridge  Co.,  18  How.  (59 
U.  S.)  421,  15  Li.  Ed.  435,  and  Gardiner  v. 
Boss,  19  S.  D.  497,  104  N.  W.  220,  dted  by 
appellants,  would  be  in  point  But  tn  this 
case  the  change  of  condition  was  not  brought 
about  by  operation  of  law.  It  was  brought 
about  by  act  of  the  parties  themselves, 
which  the  trial  court  found  was  not  an  act 
of  good  faith,  but  was  for  the  designed  pur- 
pose of  evading  the  order  and  decree  of 
the  court  Under  such  a  condition,  It  Is 
clear  that  the  rule  of  the  cases  dted  by  the 
appellants  does  not  control 

We  find  no  error  In  the  judgment  of  the 
trial  court  and  It  Is  therefore  affirmed. 

EUilS,  O.  J.,  and  CHADWIOK  and  HOL- 
COMB,  JJ.,  concur. 

(100  WuH.  580) 
LUEDINGHAUS   v.   PBDBBSON  et  ux. 
(No.  1450a) 

(Sunreme   Court   of   Washington.     March    15, 
1918.) 

1.  Trespass  «=»30  —  Pkbsonb  Liablb— Con- 

TBACTOB. 

One  who  contracted  to  dear  and  grade  a 
right  of  way,  the  contract  prohibiting  assign- 
ment without  the  consent  of  the  railroad  com- 
gany  and  no  record  of  the  assignment  appear- 
ig,  mast  be  deemed  primarily  liable  for  the  un- 


lawful cutting  of  timber  in  connection  with 
work,  notwithstanding  his  contention  that  he 
assigned  the  contract  to  a  corporation  of  wMch 
he  was  president 

2.  Trespass  <3=»61  —  Cxrrriwo  of  TnfBSB  — 
Tbebus  Dauaoes — "Casuai.  ob  Involuh- 
TABT  Tbkspass." 

Where  em^Ioy^s  of  a  railroad  contractor,  in 
violation  of  directions  of  foreman,  cut  timber 
on  plaintiff's  land  at  places  other  than  that  in- 
cluded within  the  right  of  way,  which  timber 
plaintiff  authorized  the  contractor  to  cut,  the 
trespass  must  be  deemed  casual  or  involuntary, 
and  within  Bem.  Code,  H  939,  940,  providing 
for  treble  damages  for  tne  wUlfnl  cutting  of  tim- 
ber, but  for  only  single  damages  where  the  tre*- 
pass  is  casual  or  involuntary. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  Series,  Involuntary  Tre»- 
pass;    Second  Series,  Casual  and  Involuntary.] 

3.  Tbbsfass  ®=3€1— Actions— DAKAOE& 

In  an  action  for  treble  damages  for  cutting 
and  removing  timber,  plaintiff  can  be  awarded 
only  single  damages,  the  evidence  showing  that 
the  trespass  was  Involuntary  or  casual,  and  not 
willful,  even  though  defendant's  answer  con- 
sisted only  of  a  general  denial. 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County;  W.  A.  Beynolds,  Judge. 

Action  by  F.  W.  Laedinghaus  against  Hans 
Pederson  and  Ma.rie  Pederson,  Ills  wlfek 
From  a  judgment  for  plalntifC,  defendants  ai>- 
peal.  Beversed  and  remanded,  with  Instruc- 
tions. 

Boberts,  Wilson  &  Skeel  and  Lee  Johnston, 
all  of  Seattle,  for  appellants.  A.  A.  Hull  and 
W.  M.  Urquhart,  Jr.,  both  of  ChehaUa,  for 
respondent 

MOUNT,  J.  This  action  was  brongbt  to 
recover  treble  damages  for  cutting  and  re- 
moving certain  timber  from  the  lands  of  the 
plaintiff.  The  plaintiff  alleged  in  his  com- 
plaint that  the  defendant  Hans  Pederson — 
"through  Ills  authorized  servants  and  agents 
trespassed  upon  the  lands  described  herein  wi^- 
out  any  license  or  permission  from  the  owners 
thereof,  and  wrongfully  and  unlawfully  remov- 
ed certain  valuable  timber  standing  thereon,  in 
the  amount  of  149,317  feet,  of  the  reasonable 
value  of  $3  per  thousand  feet,  whereby  the  own- 
ers thereof  lost  said  timber,  and  the  land  and 
timber  belonging  to  them  was  greatly  damaged, 
and  lessened  in  value  in  the  amount  of  $930, 
and  thereby  the  said  defendant  by  force  of  the 
provisions  of  the  laws  of  the  state  of  Washing- 
ton, became  liable  to  pay  to  the  owners  thereof 
treble  the  amount  of  said  damages." 

The  answer  was  a  general  denial. 

Upon  the  trial  of  the  case  to  the  court 
without  a  jury,  the  court  found  that  68.131 
feet  of  timber  was  removed  by  authority  of 
the  owners  of  the  land,  that  59,952  feet  was 
removed  by  willful  trespass,  and  that  19,832 
feet  was  taken  by  casual  or  involuntary 
trespass.  The  court  thereupon  trebled  the 
value  of  the  69,952  feet,  and  found  that  the 
reasonable  value  of  19,832  feet  was  $6.50  per 
thousand  feet,  and  exduded  the  68,131  feet 
from  the  judgment  Judgment  was  entered 
in  favor  of  the  plaintiff  and  ^against  the  de- 
jfendants  for  $668.36,  besides  the  costs.  Tlie 
defendants  have  appealed. 


«s»For  otber  oases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Disests  and  Indexes 


Digitized  by 


Google 


Wash.) 


rUEDmaHAUS  y.  PEDERSON 


631 


Appellants  make  two  contendoiu,  to  the 
effect,  first,  that  they  are  not  liable  for  the 
acts  of  the  corporation,  of  which  they  are 
merely  stockholders;  and,  second,  that  the 
court  erred  in  finding  a  willful  trespass  and 
In  trebling  the  damages. 

[i]  Upon  the  first  point  it  appears  that 
appellant  Hans  Pederson  took  a  contract  for 
clearing  and  grading  for  a  railway  across 
the  lands  in  question.  This  contract  was 
placed  of  record  in  the  county  in  which  the 
lands  were  located.  Thereafter  the  work 
was  done  by  the  Hans  Pederson  Oonstmc- 
tlon  Company,  of  which  it  is  claimed  that 
Hans  Pederson  was  president.  It  is  argaed 
that  a  mere  stockholder  in  a  corporation  is 
not  liable  for  an  act  of  the  corporation.  We 
find  no  competent  evidence  in  the  record  to 
show  that  the  Hans  Pederson  Construction 
Company  was  In  fact  a  corporation.  The 
work  of  clearing  and  grading  for  the  rail- 
way was  done  under  a  contract  between  the 
railway  company  and  Mr.  Pederson.  That 
contract  was  In  writing.  It  provided  that 
no  assignment  thereof  should  be  made  with- 
out the  written  consent  of  the  railway  com- 
pany. While  it  is  claimed  that  the  contract 
was  assigned  by  Pederson  to  the  Hans  Ped- 
erson Construction  Company,  there  is  no  rec- 
ord of  that  fact  and  it  was  not  proved.  We 
are  satisfied,  therefore,  that,  when  it  was 
shown  that  the  work  was  done  according  to 
the  contract  which  was  taken  in  the  name  of 
Hans  Pederson,  he  is  primarily  liable  for 
whatever  was  done  under  that  ctHitract. 

[2]  It  is  next  argued  by  the  appellants 
that  there  is  no  evidence  that  the  trespass 
was  willful  on  the  part  of  the  appellants, 
and  that  the  court  erred  in  finding  that  the 
trespass  was  willful.  It  is  conceded  by  the 
respondent  that  he  gave  permission  to  the 
foreman,  who  had  charge  of  the  work  of 
:Iearing  and  grading  for  the  railway,  to  use 
certain  timber  within  the  right  of  way, 
ind  that  under  this  agreement  some  88,000 
Teet  of  the  timber  was  used.  The  evidence 
ibows  that  some  of  the  employes  of  the  con- 
struction company,  who  were  doing  work 
ipon  the  clearing  and  grading,  went  off  the 
right  of  way  and  took  certain  timber,  which 
ivas  used  about  the  work.  This  was  no  doubt 
lufficient  to  show  a  trespass ;  but  it  was  also 
ibown  that  Mr.  Pederson  knew  nothing  of 
;bis  trespass  and  did  not  authorize  It  The 
'oreman  who  had  charge  of  the  work  had 
Dstmcted  the  men  under  him  not  to  go  off 
:be  marked-out  right  of  way  to  take  any 
1nil>er.  It  is  apparent,  therefore,  that  there 
vas  no  willful  trespass  on  the  part  of  the 
ippellanta  or  their  authorized  agents.  The 
;tatnte  provides,  at  sections  930  and  940, 
iem.  Code,  that  whenever  any  person  shall 
:ut  down  or  carry  off  any  timber  on  the  land 
>f  another  person  without  lawful  authority, 
n  an  action  by  such  person  against  the  person 
ommittlng  such  trespasses,  if  Judgment  be 
riven  for  the  plaintiff,  it  shall  be  given  for 
reble  the  amount  of  damages  claimed  or 


assessed  therefor,  as  the  case  may  be.  But 
if,  upon  trial  of  such  action,  it  shall  appear 
that  the  trespass  was  casual  or  Involuntary, 
or  that  the  defendant  had  probable  cause  to 
believe  that  the  land  on  which  such  trespass 
was  committed  was  his  own,  or  that  of  the 
person  in  whose  service  or  by  whose  direc- 
tion the  act  was  done,  judgment  shall  only 
be  given  for  single  damages.  In  Skamania 
Boom  Co.  T.  Toumans,  64  Wash.  94,  116  Pac. 
645,  in  construing  these  sections,  we  held 
that  they  did  not  provide — 
"that  one  who  cats  the  timber  of  another  with- 
out rei^ard  to  the  place  of  cutting  or  to  the  own- 
ership of  the  land  from  which  it  la  cut  shall  be 
holden  in  treble  damages.  To  fall  within  the 
statute  the  timber  must  be  cut  upon  the  land 
of  another  person,  and  the  trespass  must  not 
have  been  casual  or  involuntary,  but,  as  was 
said  in  the  Gardner  Case,  'the  intent  to  commit 
trespass  must  appear.' " 

And  in  Bailey  v.  Hayden,  66  Wash.  57,  at 
page  61,  117  Pac.  720,  at  page  721,  after  con- 
sidering these  same  two  sections,  we  said : 

"The  statute  is  penal  in  its  nature,  not  merely 
remedial.  As  such  it  should  be  strictly  con- 
strued. •  •  •  We  are  constrained  to  hold 
that  the  statute,  construing  the  two  sections  to- 
gether according  to  their  most  obvious  intent, 
contemplates  but  one  measure  of  damages— the 
actual  and  compensatory— which  shall  be  trebled 
as  against  the  willful  wrongdoer  and  allowed 
singly  as  against  the  casual  or  involuntary  tres- 
passer." 

And  in  Tronsrud  v.  Pnget  Sound  Traction, 
IJeht  &  Power  Co.,  91  Wash.  660,  158  Pac. 
848,  in  referring  to  these  same  two  sections, 
we  said : 

"That  section  (section  939)  itself  multiplies 
the  recovery  only  when  the  mischief  is  done 
'without  lawful  authority,'  besides  which  the 
next  imposes  that,  if  the  act  be  'casual  or  in-  ' 
voluntary,'  the  damages  shall  be  but  single. 
Now,  it  IS  undisputed  that  there  was  permis- 
sion given  for  this  thine,  and,  though  the  jury 
did  find  that  as  to  cutting  the  tops  no  permis- 
sion had  been  given,  the  right  to  do  some  lop- 
ping and  trimming  is  clear.  Defendant  may, 
indeed,  have  gone  further  in  plaintiffs'  absence 
than  it  would  have  done  in  their  presence,  but 
it  would  be  misusing  this  law  to  visit  upon  the 
mistaken  a  penalty  intended  for  the  wanton. 
The  bad  faith  or  degree  of  willfulness  necessary 
to  set  in  motion  the  first  section  Is  made  clear 
in  Bailey  v.  Hayden,  65  Wash.  57,  117  Pac 
720;  Skamania  Boom  Co.  v.  Toumans,  64 
Wash.  94,  116  Pac.  646,  and  Gardner  v.  Love- 
gren,  27  Wash.  356,  67  Pac.  615.  In  this  esse 
plaintiffs  should  have  been  confined  to  compen- 
sation under  the  second." 

In  Harold  v.  Toomey,  92  Wash.  297,  168 
Pac.  986,  we  said : 

"While  it  is  true  that  this  court  construes  the 
statute  (section  939,  supra)  strictly,  and  will 
discountenance  any  trebling  of  damages  except 
in  cases  where  the  trespass  is  voluntary  and  an 
element  of  willfulness  or  malice  is  combined 
therewith,  nevertheless  the  statute  was  enacted 
for  a  just,  double  purpose — to  punish  a  volun- 
tary offender  and  to  provide,  by  trebling  the  ac- 
tual present  damage,  a  rough  measure  of  com- 
pensation for  future  damages  not  generally  as- 
certainable." 

In  this  case  it  was  an  admitted  fact  that  the 
respondent  authorized  the  taking  of  certain 
timber,  conceded  to  be  more  than  68,000  feet 
Some  of  the  servants  of  the  appellants^  wlth- 
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out  their  knowledge  or  consent,  and  against 
tbe  advice  of  their  foreman,  took  certain  oth- 
er timber.  It  is  plain,  we  think,  that  this 
trespass  was  casual  and  Involuntary,  and 
under  the  statute  should  not  have  been 
trebled. 

[S]  The  respondent  asserts  that  It  was  the 
duty  of  the  appellants  to  allege  In  their  an- 
swer that  the  trespass  was  Involuntary  and 
casual  as  a  defense,  and  that,  since  the  an- 
swer alleged  a  general  denial  only,  they  ought 
not  to  be  heard  to  say  that  the  trespass  was 
casual  and  Involuntary;  but  under  the  deci- 
sions which  we  have  referred  to  above  it  is 
apparent  that.  If  It  appeared  upbn  the  trial 
of  the  case  that  the  trespass  was  casual  or 
Involuntary,  that  was  sufficient  to  defeat  a  re- 
covery for  treble  damages.  We  are  satisfied, 
therefore,  that  the  trial  court  erred  In  treb- 
ling the  damages.  Hi6re  is  no  evidence  of 
damage  to  the  land  aside  from  the  timber. 
The  Judgment  should  have  been  for  single 
damages  only,  or  for  $243.55. 

The  Judgment  appealed  from  is  therefore 
reversed,  and  remanded  to  the  lower  court, 
with  instructions  to  enter  a  Judgment  in  fft- 
vor  of  the  respondent  for  $243.55;  the  ap- 
pellants to  recover  their  costs  In  this  court. 

BlililS,  O.  J.,  and  OHADWIOK,  J.,  con- 
cur. 

(100  Waab.  SOg) 

TBUITT  y.  TRUrPT.    (No,  14298.) 

(Supreme  Court  of  Washington.    March  22, 
1918.) 

1.  Deeds   '  «=»196(2)  —  Validity  —  Husbakd 
AND  Wife— Burden  of  Pkoof. 

Hem.  Code  1915,  |  5292,  providing  that,  in 
every  case  where  any  question  arises  as  to  the 
good  faith  of  any  transaction  between  husband 
and  wife,  whether  a  transaction  between  them 
directly  or  by  intervention  of  third  person  or 
persons,  the  burden  of  proof  shall  be  upon  the 
party  asserting  the  good  faith,  does  not  apply 
to  aid  a  devisee,  but  only  creditors. 

2.  Deeds  e=»196(l)  —  Mentai.  Competency  — 
Burden  of  Pboof. 

A  devisee  or  heir  has  the  burden  of  proving 
that  his  ancestor,  in  deeding  his  property  while 
on  his  deathbed,  was  not  physicaUy  or  mentally 
competent. 

3.  Deeds  ®=>211(1)  — Mental  Compibtbhcy— 
Sufficiency  of  Evidence. 

Evidence  held  insufficient  to  support  a  find- 
ing that  one  executing  a  deed  while  on  bis 
deathbed  was  mentally  or  physically  unable  to 
execute  such  deed. 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County. 

Action  by  Frank  Edward  Trultt,  individu- 
ally and  as  executor  of  the  Estate  of  George 
Trultt,  deceased,  against  Margaret  Trultt 
Decree  for  plaintUf,  and  defendant  appeals. 
Reversed,  with  directions. 

Cordon  &  SSasterday  and  B.  Ll  Sherrill,  all 
of  Tacoma,  for  appellant 

MOUNT,  J.  This  action  was  brought  by 
the  respondent,   in  his  individual  capacity 


aUd  as  executor  of  hto  flatlier'a  eatatCk  to  set 
aside  a  deed  to  lot  8,  In  Mock  16^  Sonth  Ta- 
coma addition  to  Tacoma,  upon  an  allega- 
tion as  follows: 

"That  said  (Seorge  Trultt  deceased,  was  on 
his  deathbed  at  the  County  Hospital,  as  a  pau- 
per, and  both  physically  and  mentally  incapable 
of  executing  the  deed,  or  conveving  property, 
and  was  induced  and  coerced  by  tne  said  defend- 
ant, who  knew  well  that  be  was  in  such  a  weak 
condition  phyirically  and  mentally,  that  he  was 
incapable  of  any  intelligent  action,  and  plaintiff 
alleges  that  If  said  purjwrted  conveyance  was 
ever  signed  by  him,  by  mark,  that  it  was  not  in 
fact,  and  could  not  have  been  by  reason  of  his 
weak  and  dying  condition,  his  voluntary  act" 

Upon  this  issue  the  case  was  tried  to  the 
court  without  a  Jury.  At  the  conclusion  of 
the  evidence,  the  court  made  no  findings  of 
fact,  but  entered  a  decree  setting  aside  the 
deed.    The  defendant  has  appealed. 

It  appears  that  the  respondent,  Frank  Eid- 
ward  Trultt;  is  the  son  of  the  deceased, 
George  Trultt,  by  a  former  wife.  On  the  1st 
day  of  July,  1908,  George  Trultt  was  mar- 
ried to  the  appellant,  and  they  lived  togeth- 
er thereafter  until  his  death.  In  1911  George 
Trultt  made  his  will,  in  which  his  son  Frank 
was  named  as  residuary  legatee.  In  the  year 
1916  Mr.  Trultt  was  very  ill,  and  went  to  the 
C!ounty  Hospital  of  Pierce  county.  WhUe 
there,  on  the  24th  day  of  June,  1916,  Mr. 
Trultt  executed  and  delivered  to  his  wife,  the 
appellant,  a  deed  to  the  lot  in  question.  On 
the  6th  day  of  July,  1916,  he  died.  There- 
after the  respondent,  Frank  Edward  Trultt, 
was  appointed  executor  of  his  father's  will, 
and  subsequently  brought  this  action. 

The  record  shows  that,  at  tbe  time  the 
deed  was  executed,  George  Trultt  was  a  very 
sick  man.  He  was  weak  physically,  and 
there  is  some  evidence  that  he  slept  a  good 
part  of  the  time,'  and  that,  when  he  talked, 
he  talked  with  difficulty,  and  mostly  in  whis- 
pers. J.  here  is' some  evidence  to  the  effect 
that  at  times  he  was  mentally  irresponsible ; 
but  there  is  no  evidence  that,  at  the  time  tbe 
deed  was  signed,  he  did  not  know  what  ho 
was  doing.  We  think  the  evidence  is  almost 
conclusive  that  he  knew  what  he  was  doing 
when  he  executed  the  deed.  We  find  no  evi- 
dence in  the  record  that  there  was  any  un- 
due Influence  brought  to  bear  upon  him  to 
cause  blm  to  execute  the  deed.  We  find  noth- 
ing in  the  record  to  show  that  there  was 
anything  unnatural  in  the  (act  that  he  exe- 
cuted the  deed  to  his  wife.  So  far  as  the 
record  shows,  Mr.  Trultt  and  his  wife  had 
lived  together  happUy  during  the  eight  years 
of  their  married  life  It  is  conceded  that 
Frank  Edward  Trultt  had  not  seen  his  fa- 
ther for  two  years  prior  to  his  death.  We 
are  at  a  loss  to  know  upon  what  the  trial 
court  based  his  conclusion  that  the  deed 
should  be  set  aside;  for,  as  we  have  said, 
there  is  no  evidence  of  undue  influence,  and 
we  are  satisfied  that  there  Is  not  sufficient 
evidence  in  tbe  record  to  show  that  Mr.  Tru- 
ltt, at  the  time  he  made  the  deed,  did  not 


^=»ror  other  casei  lea  (ame  tonic  and  KET-NUUBER  In  all  Rey-Numbwed  Dlseiti  and  ladaxM 
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know  the  full  purport  thereof  and  intenA  to 
do  what  he  did. 

[1]  No  appearance  has  been  made  on  be- 
half of  the  respondent,  by  brief  or  otherwise. 
In  this  coart  It  Is  said  In  the  brief  of  the 
appellant  that  the  trial  court  was  of  the  opin- 
ion that  the  case  was  controll^  by  section 
B292,  Rom.  Code,  which  reads  as  follows: 

"In  every  case  where  any  question  ariies  as 
to  the  good  faith  ot  any  transaction  between 
hnsband  and  wife,  whether  a  transaction  be- 
tween them  directly  or  by  intervention  of  third 
peraon  or  persons  the  bnrden  of  proof  shall  be 
upon  the  party  asserting  the  good  faith." 

There  Is  nothing  In  the  record  to  show, 
and  it  Is  not  claimed  therein,  that  George 
Trultt,  at  the  time  he  made  and  executed  the 
deed  in  question,  had  any  creditors;  and  it 
Is  not  claimed  that  the  respondent,  Frank 
Edward  Trultt,  was  a  creditor  of  his  father. 
So  it  Is  apparent,  we  think,  that  this  section 
of  the  statute  has  no  bearing  upon  this  case. 
The  deceased  had  a  right,  no  doubt,  to  dis- 
pose of  his  property  as  he  saw  fit  At  the 
time  he  made  this  deed  he  could  have  made 
another  will,  and  that  wlU  would  certainly 
have  been  vaUd,  if  Mr.  Tmltt,  at  that  time, 
was  in  his  right  mind  and  knew  what  he 
was  about  The  question  of  good  faith  in 
making  such  wUl  could  not  enter  Into  a  con- 
test of  the  will,  because^  If  the  testator  knew 
what  be  was  doing,  and  Intended  what  he 
did,  the  will  would  have  been  valid.  Instead 
of  making  a  will,  he  executed  a  deed,  giving 
this  piece  of  property  to  his  wlfei  The  good 
talth  of  the  transaction  may  not  be  question- 
ed by  any  person  other  than  a  creditor ;  and, 
since  there  were  no  creditors,  the  question 
of  good  faith  cannot  be  made.  In  the  case  of 
Dealing  v.  Holcomb,  26  Wash.  588,  at  page 
600,  67  Pac.  240,  at  page  244,  we  said  upon 
this  question: 

'^t  is  immaterial  whether  snch  .real  estate 
stands  in  the  name  of  the  husband  or  wife.  The 
conveyance  of  such  real  estate  to  the  wife  is 
not  even  evidence  of  fraud.  The  husband  could 
give  his  interest  in  such  real  estate  to  the  wife, 
and  no  one  could  question  the  Kood  faith  of 
such  a  transaction  bnt  the  creditors  of  the 
community.  The  appellant  is  not  such  a  credi- 
tor, and  a  transfer  of  such  property  is  a  mat- 
ter of  no  concern  to  him." 

See,  also,  12  R.  C.  L.  page  513. 

[2,  3]  So  that  the  only  question  left  in  the 
case  is  whether  Mr.  iSmitt,  at  the  time  he 
made  this  deed,  was  conscious  and  knew 
what  he  was  about ;  for  there  Ts  no  evidence 
of  any  undue  influence  practiced  upon  him. 
The  respondent  alleged  In  bis  complaint  that, 
at  tbe  time  the  deed  was  made,  Mr.  Trultt 
was  both  physically  and  mentally  incapable 
of  executing  the  deed  or  conveying  the  prop- 
erty. The  burden  was  upon  the  respondent 
to  show  these  facts.  While  there  is  evidence 
in  tlie  record  that  Mr.  Truitt,  the  grantor  in 
the  deed,  was  a  very  sick  man  at  that  time, 
and  died  12  days  after  the  execntlon  of  the 
deed,  and  that  at  times  he  was  probably  un- 
consdons,  there  is  also  evidence  of  the  fact 
that  at  other  times  he  was  perfectly  rational. 


knew  wliat  he  was  doing,  and  talked  Intelli- 
gently, but  with  difficulty.  There' is  no  evi- 
dence that  at  the  time  he  executed  the  deed 
he  was  Incapable  of  executing  it,  except  a 
mere  inference.  There  is  evidence,  sufficient, 
we  think,  to  show  that  at  the  time  the  deed 
was  executed  he  was  mentally  capable  of  so 
doing,  and  that  he  understood  and  Intended 
the  purport  and  effect  of  it  We  are  satis- 
fled,  therefore,  that  the  trial  court  erred  Is 
setting  aside  the  deed. 

The  judgment  &  reversed,  and  the  cause 
remanded,  with  Instructions  to  dismlaa  the 
actloa 

BLLIS,  a  J^  and  OHAOWICK  and  HOIr 
CX>MB,  JJ.,  concur. 


(UO  Waab.  tat 
GRASS  et  ox.  v.  OITX  OF  SBATTLEL 
(No.  14452.) 

(Supreme   Court   of  Washington.      March   13. 
191&) 

1.  New  Tbiai,  «=341(1)  —  Qnun  aw  Nkw 

TftlAIt— H4B1IT.KBB  BBBOB. 

Where  under  the  evidence  no  verdict  other 
than  that  for  defendant  would  be  allowed  to 
stand,  it  is  improper  for  the  trial  court  to  mnt 
a  new  trial  to  plaintiff  after  verdict  for  defend- 
ant on  account  of  the  erroneous  refusal  of  In- 
structions or  improper  comments  by  tbe  court 

2.  MUNICtPAI,     COBPOKATIORB    «=»768(3)— IN- 

jumxa  TO  Pkbsonb  oh  SiDKWiLLKe— LiaBiL- 

ITY  or  MUNIOIPALITT. 

A  city  is  not  an  insurer  of  the  personal 
safety  of  every  one  who  uses  its  walks,  nor  is 
it  bound  to  keep  them  in  such  repair  that  ac- 
cidents cannot  possibly  happen.  Hence  a  ci^ 
is  not  liable  for  injuries  received  by  plaintiff 
who  tripped  over  a  break  in  a  cement  walk 
which  was  1%  inches  high  at  one  side  of  the 
walk  and  tapered  to  nothmg  at  the  other,  par- 
ticularly where  plaintiff  regularly  used  tbe  walk 
for  several  weeks. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  J.  T.  Ronald,  Judge. 

Action  by  Martin  M.  Grass  and  Catherine 
Grass,  his  wife,  against  tbe  City  of  Seattle. 
There  was  a  verdict  for  defendant,  and, 
motion  for  new  trial  being  granted,  defend- 
ant appeals.  Reversed  and  remanded,  with 
instructions  to  enter  a  judgment  upon  the 
verdict. 

Hugh  M.  Caldwell  and  Patrick  M.  Tam- 
many, both  of  Seattle,  for  appellant 

PULLERTON,  J.  The  respondents  Grass 
brought  an  action  against  the  city  of  Seattle 
to  recover  for  personal  injuries  received  by 
Mrs.  Grass  from  a  fall  caused  by  tripping 
over  a  defective  place  In  a  sidewalk  on  one 
of  the  city  streets.  The  defect  consisted  In 
a  straight  break  across  a  cement  sidewalk, 
leaving  one  side  elevated  above  the  other. 
The  elevation  at  the  Inner  line  of  the  walk 
was  1%  Inches  high,  gradually  tapering  to 
nothing  at  the  curb.  The  exact  location  of 
the  part  of  the  walk  over  whioh  the  re* 
spondent  tripped  does  not  appear  in  erl* 
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dence.  The  cause  was  tried  to  a  Jury,  which 
returned  a  verdict  for  the  city.  A  motion 
tor  a  new  trial  was  Interposed  by  the  re- 
spondents on  the  grounds  of  Irregularity  in 
the  proceedings  of  the  court,  accident  and 
surprise,  Insufficiency  of  the  evidence,  and 
error  In  law  occurring  at  the  trial.  The  tri- 
al court  granted  the  motion  for  reasons 
which  are  stated  in  the  order  In  the  follow- 
ing language: 

"The  court,  having  heard  the  arguments  of 
counsel  and  being  fully  advised,  is  of  the  opin- 
ion that  error  in  law  was  committed  by  the 
court's  refusal  to  give  certain  instructioDS  which 
were  proposed  and  submitted  by  plaintiffs,  and 
also  owing  to  the  irregularity  in  the  proceedings 
on  the  part  of  the  trial  court  which  consisted 
of  comment  by  the  trial  court  during  the  prog- 
ress of  the  case,  as  is  more  clearly  evidenced 
and  shown  by  Uie  statement  of  facts :  and  the 
trial  court  recognizing  and  being  of  the  opinion 
that  the  conmient  by  the  trial  court  durine  the 
progress  of  the  trial,  and  the  demeanor  oi  the 
trial  court,  might  very  easily  have  prejudiced, 
and  in  all  probability  did  prejudice  the  jury 
against  the  plaintiffs,  by  reason  ^rnereof  the 
plaintiffs  were  prevented  from  having  a  fair 
trial,  and  as  a  consequence  the  trial  court  con- 
cludes that  in  fairness  to  all  parties  plaintiffs 
should  be  granted  a  new  triaL" 

From  the  disposition  made  of  the  case  by 
the  court,  the  city  appeals. 

[1]  While  the  appellant  discusses  the  case 
from  the  viewi>oint  of  the  trial  court  and  at- 
tempts to  show  that  there  is  no  error  in  the 
record  even  from  that  point  of  view,  it  also 
makes  the  contention  that  under  the  evi- 
dence no  other  verdict  could  be  permitted 
to  stand  than  that  returned  by  the  jury. 
The  respondents  have  not  favored  us  with  a 
brief,  but  we  have  nevertheless  examined  the 
evidence  with  care,  not  only  from  the  very 
complete  abstract  furnished  by  the  appel- 
lant, but  from  the  statement  of  facts  as 
well.  This  examination  has  forced  us  to  the 
conclusion  that  the  last  contention  made  by 
the  appellant  is  well  founded.  So  conclud- 
ing, it  is  unnecessary  to  notice  the  questions 
upon  which  the  trial  court  rested  its  finding 
of  error,  as  the  other  necessarily  concludes 
the  matter. 

[2]  As  to  the  condition  of  the  walk  at  the 
place  where  the  Injured  respondent  tripped 
and  fell,  there  Is  no  substantial  dispute  in 
the  evidence.  While  the  respondent  and  cer- 
tain of  her  witnesses  estimated  the  drop  In 
the  walk  as  ranging  from  2  to  2^  inches  at 
the  inner  side  and  tapenng  to  nothing  at  the 
curb,  exact  measurements,  made  by  differ- 
ent persons  shortly  after  the  accident  and 
again  Immediately  preceding  the  trial,  show- 
ed its  actual  drop  to  be  1%  inches  at  the 
inner  side,  tapering  to  nothing  at  the  curb. 
Indeed,  the  respondent  testified  that,  not- 
withstanding she  had  passed  over  the  walk 
on  an  average  of  twice  a  week  for  several 
weeks  preceding  the  accident,  she  did  not 
know  of  the  existence  of  the  defect  One  of 
her  witnesses  also  testified  that,  when  walk- 


ing in  the  direction  the  respondent  was  go- 
ing, the  break  would  not  be  observable  un- 
less' one  "looked  right  at  the  spot  as  yoa 
came  down."  Manifestly,  it  seems  to  us,  a 
city  cannot  be  held  negligent  for  sufFering 
to  remain  In  a  sidewalk  a  defect  so  incon- 
sequential as  this  one  was  shown  to  be.  A 
city  is  not  an  Insurer  of  the  personal  safety 
of  every  one  who  uses  its  public  walks.  It 
owes  no  duty  to  keep  them  in  such  repair 
that  accidents  cannot  possibly  happen  upon 
them.  Its  duty  in  this  respect  is  done 
when  it  keeps  them  reasonably  safe  for  use 
— safe  for  those  who  use  them  in  the  exer- 
cise of  ordinary  care — and  we  cannot  but 
conclude  that  this  one  was  thus  reasonably 
safe. 

It  follows  that  the  court  erred  in  grant- 
ing a  new  trial.  The  judgment  is  reversed, 
and  the  cause  remanded,  with  Instructions 
to  enter  a  Judgment  upon  the  verdict. 

ELLIS,  O.  J.,  and  PARKER,  WEBSTER, 
and  MAIN,  33.,  concur. 


(100  Wash,  ns) 

NEW  TOBK  LIFE  INS.  CO.  et  aL  v.  OB- 

PHEUM  THEATEB  &  BEALTY  GO. 

et  aL    (No.  14475.) 

(Supreme   Court   of   Washington.      March    IB, 
1918.) 

1.  Tbads-Mabks  and  Tbade-Naices  9=>39  — 

UNFAIB    COICFETITION— PBIOB'USE    07    NAMX 
— CONTBACT. 

Where  respondents  used  the  name  "Or- 
pheum"  to  designate  and  identify  their  theater 
in  Seattle  long  before  making  a  contract  with 
the  Orpheum  Circuit  Company  for  seven  years' 
use  of  building,  the  use  of  such  name  was  not 
by  license  from  such  Orpheum  Circuit  Com- 
pany, and  particularly  where  the  contract  was 
silent  thereon,  although  specific  as  to  other  de- 
tails. 

2.  Tbade-Mabks  and  Trade-Names  9=>32  — 
Unfair  Coupktition  —  Abandonmknt  or 
Naub. 

Where  the  respondents  were  using  the  name 
"Orpheum,"  and  did  not  transfer  the  name  to 
the  Colosseum  Theater  until  about  four  months 
after  abandoning  their  old  "Orpheum"  Theater, 
and  it  was  for  all  such  time  their  intention  to 
transfer  and  keep  such  name,  such  delay  does 
not  indicate  intention   to  abandon  its  use. 

3.  Tbade-Mabks  and  Trade-Names  «=971— 
Unfaib  CoMPETrnoN. 

Where  it  appears  that  the  character  of  ttie 
electric  signs  and  manner  of  their  display  were 
such  as  to  lead  the  public  to  believe  appellants' 
theater  was  the  "Orpheum"  of  respondents, 
rather  than  one  in  which  the  Orpheum  Circuit 
vaudeville  was  being  given,  their  use  was  unfair 
competition,  and  the  court  properly  ordered 
their  removaL 

4.  Tbade-Mabks  and  Tbadb-Names  9=»98  — 
Damages— SPECUI.ATIVE. 

Where  an  examination  of  the  record  shows 
that  the  claim  for  substantial  damages  for  un- 
fair use  of  name  of  respondent's  theater  by 
appellant  was  too  speculative  and  indefinite  to 
be  fixed,  no  award  therefor  can  be  made. 

Department     1.    Appeal     from     Superior 
Court,  King  County;  John  S.  Jurey,  Judge. 
Suit  by  the  New  York  Life  Insurance  Com< 
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paoy  and  others  against  the  Orpheum  Thea- 
ter &  Realty  Company  and  another.  Judg- 
ment for  plainttfts,  and  defendants  appeal. 
Affirmed. 

Tucker  &  Hyland,  of  Seattle,  for  appel- 
lants. Wlnfleld  R.  Smith,  Miller  &  Lysona, 
and  Peters  &  Powell,  all  of  Seattle,  for  re- 
spondents. 

WEBSTER,  J.  From  1903  to  AprU  3, 1908, 
Timothy  D.  Sullivan  and  John  W.  Considine, 
the  organizers  and  owners  of  substantially 
ail  of  the  capital  stock  of  Sullivan  &  Consi- 
dine^ a  corporation,  held  under  lease  and  op- 
erated through  the  medium  of  a  corxwration 
known  as  the  Orpheimi  Theater  Company,  a 
small  theater  on  a  portion  of  what  is  now 
the  site  of  the  Leary  Bollding  in  the  dty  of 
Seattle,  which  was  named  by  them  and  known 
to  the  public  as  the  Orpheum  Theater.  On 
the  last-named  date  the  theater  was  closed 
in  order  that  the  building  in  which  it  had 
been  conducted  could  be  razed  preparatory 
to  the  erection  of  the  Leary  building.  Prior 
thereto  and  until  the  latter  part  of  July  or 
the  fore  part  of  August,  1908,  Sullivan  & 
Considine  also  operated  a  theater  known  as 
the  Colosseum,  at  Third  avenue  and  James 
street  on  a  part  of  what  is  the  present  site 
of  the  City-County  building,  at  which  time 
its  name  was  changed  to  the  Orpheum  The- 
ater, under  which  name  it  was  operated  until 
1911,  when  a  modem  theater  building  erect* 
ed  by  them  at  Third  avenue  and  Madison 
street  was  completed,  equipped,  and  furnish- 
ed. The  name  "Orpheum"  was  given  to  the 
new  theater;  it  being  engraved  on  an  onyx 
tablet  permanently  built  in  over  the  main 
entrance  to  the  theater  and  otherwise  promi- 
nently displayed  on  the  building. 

On  January  20,  1908,  an  agreement  was 
made  between  Sullivan  &  Considine,  as  party 
of  the  first  part,  Martin  Beck,  as  party  of  the 
second  part,  and  the  Orpheum  Circuit  Com- 
pany, as  party  of  the  third  part,  whereby  the 
first  party  agreed  to  organize  a  corporation 
to  be  engaged  exclusively  in  the  business 
of  conducting  one  high-class  vaudeville  the- 
ater in  the  dty  of  Seattle,  40  per  cent  of  the 
capital  stock  of  which  to  be  delivered  to  the 
second  party.  The  first  party  further  agreed 
to  obtain  for  the  corporation  a  theater  build- 
ing; suitably  located  and  equipped  for  the 
presentation  of  such  vaudeville  performanc- 
es, for  which  a  reasonable  rental  was  to  be 
paid  by  the  corporation.  The  second  and 
tliird  parties,  for  a  stated  consideratim,  were 
empowered  to  book  all  acts  and  attractions 
to  be  given  in  the  theater  during  the  Ufe  of 
the  agreement. 

Pursuant  to  this  contract  Salilvan  &  Con- 
sidine organized  the  Seattle  Orpheum  Com- 
pany, the  corporation  therein  provided  for, 
and  issued  and  delivered  to  Beck  40  per  cent 
of  the  capital  stock  thereof,  retaining  the 
remainder.  They  also  sublet  to  the  Seattle 
Orpheum  Company  the  theater  building  there- 
tofore operated  as  the  Colosseum  Theater, 


in  which  the  vaudeville  performances  stipu- 
lated in  the  omtract  were  given.  Upon  the 
completion  of  the  theater  building  at  Third 
avenue  and  Madison  street  in  1911  it  was 
leased  by  Sullivan  ft  Considine  to  the  Seattle 
Orpheum  Company,  where  the  entertainments 
were  thereafter  given  until  the  contract  was 
terminated  in  1915. 

Few  many  years  prior  to  January  20,  1906^ 
the  Orpheum  Circuit  Company  and  its  pred^ 
cessors  in  interest  to  whose  rights  the  ap- 
pellant Orpheum  Theater  ft  Realty  Company 
has  succeeded,  owned  and  controlled  a  cir- 
cuit of  vaudeville  theaters  in  many  large 
cities  of  the  United  States  and  the  Dominion 
of  Cahada,  designated  and  known  to  the 
public  as  the  "Orpheum  Circuit"  in  which 
theaters  high-class  vaudeville  entertainment 
was  presented.  No  such  attractions,  howev- 
er, had  been  given  in  the  city  of  Seattle  pri- 
or to  the  making  of  the  agreement  above 
referred  to,  and  none  were  thereafter  exhib- 
ited in  that  city  during  the  life  of  the  con- 
tract except  in  accordance  with  the  pro- 
visions of  such  contract;  nor  had  the  name 
"Orpheum"  been  used  in  the  dty  of  Seattle 
for  the  purpose  of  designating  vaudevilla 
attractions,  or  as  the  name  of  any  theater 
situate  therein,  prior  to  the  making  of  the 
above-mentioned  contract  except  as  the  name 
had  theretofore  been  used  and  appUed  by 
Sullivan  ft  Considine  in  the  manner  herdn- 
before  stated. 

On  June  24,  1916,  after  the  cancelation  of 
the  contract  of  January  20,  1008,  the  Seattle 
Orpheum  Company  sublet  the  Orpheum  The- 
ater to  the  appellant  Orpheum  Theater  ft 
Realty  Company  for  the  season  of  1915-16, 
during  which  timd  the  attractions  booked  by 
the  appellant  from  its  Orpheum  Circuit  were 
exhibited. 

Upon  the  termination  of  the  sublease  the 
Orpheum  Theater  ft  Realty  Company  leased 
the  Alhambra  Theater,  located  at  Fifth  ave- 
nue and  Pine  street  to  whidi  it  transferred 
all  Orpheum  Circuit  vaudeville  performances, 
the  Orpheum  Theater  at  Third  avenue  and 
Madison  street  being  leased  to  respondent 
Thomas  Wilkes,  who  thereafter,  through  the 
stock  comjMiny  known  as  "Wilkes  Players," 
produced  theatrical  plays  therein. 

On  September  20,  1916,  respondents  c<Hn- 
menced  an  action  In  the  superior  court  to  en- 
join appellants  from  naming,  describing,  or 
in  any  wise  designating  the  Alhambra  The- 
ater by  any  name  in  which  the  word  "Orphe- 
um" Is  an  essential,  conspicuous,  or  promi- 
nent part,  or  by  displaying  advertisements 
calculated  to  lead  the  public  to  call  or  know 
that  theater  by  the  name  "Orpheum,"  and  for 
damages  in  the  sum  of  $5,000  for  the  alleged 
wrongful  acts  of  the  defendants  in  the  use 
of  such  name. 

Upon  the  trial  the  court  entered  a  decree 
enjoining  the  appellants  from  so  using  the 
name  "Orpheum"  in  connection  with  any  the- 
ater in  the  dty  of  Seattle  as  to  lead  the  pub- 
lic to  know  such  theater  by  the  name  "Oi<> 
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pheam,*'  or  to  confnae  the  aame  wltb  plala- 
tUTa'  Orpheum  Theater  at  Third  arenue  and 
Madison  street,  and  spedflcally  ordered  de- 
XendantB  to  remove  from  the  theater  at  Fifth 
avenue  and  Pine  street  two  large  electrically 
lighted  street  signs  bearing  the  word  "Or- 
pheum." The  decree,  however,  reserved  to 
defendant  Orpheum  Theater  &  Realty  Ck>m- 
pany  the  right  to  use  the  work  "Orpheum" 
as  descriptive  of  the  vaudeville  attractions 
produced  by  It  provided  such  use  is  not  In- 
consistent with  or  in  violation  of  the  injunc- 
tive relief  granted.  Nominal  damages  in  the 
sum  of  one  dollar  was  awarded  the  plain- 
tiffs. The  defendants  have  appealed  from 
the  portion  of  the  decree  awarding  the  in- 
junctive relief,  and  the  plaintiffs  from  that 
portion  thereof  denying  the  claim  for  sub- 
stantial damages. 

Appellant  Orpheum  Theater  &  Bealty  Com- 
pany disputes  respondents'  right  to  the  ex- 
clusive use  of  the  word  "Orpheum"  as  the 
designation  of  their  theater  at  Third  avenue 
and  Madison  street,  upon  the  grounds :  First, 
that  the  theater  was  so  named  by  license  or 
permission  of  Its  predecessor,  and  that  the 
privilege  had  been  revoked;  and,  second,  that 
the  theater  was  operated  by  a  copartnership 
comi)08ed  of  Sullivan  &  Consldlne  and  the 
Orpheum  Theater  &  Bealty  Company's  prede- 
cessor, and  that  upon  the  termination  of  the 
contract  of  January  20,  1908,  the  right  to 
use  the  word  "Orpheum"  reverted  to  IL  It 
la  further  Insisted  that,  even  though  the  gen- 
eral Injunction  was  proper,  the  court  erred 
in  directing  the  removal  of  the  electric  signs. 
Of  these  contentions  briefly  In  the  order 
stated: 

[1, 2]  From  what  has  already  been  said  It 
clearly  appears  that  the  prior  right  of  re- 
spondents to  use  the  name  "Orpheum"  to 
designate  and  Identify  their  theater  was  ac- 
quired long  prior  to  the  execution  of  the 
January  20,  1908,  contract;  hence  appellant 
could  not  have  licensed  Its  use  by  respond- 
ents. Moreover,  the  contract  is  slgnlflcantly 
silent  as  to  the  name  of  the  theater  Sullivan 
ft  Consldlne  was  to  furnish  pursuant  to  its 
terms.  If  it  had  been  the  intention  of  appel- 
lant to  grant  or  of  the  respondent  to  acquire 
the  right  to  use  the  word  "Orpheum"  as  the 
name  of  the  theater  then  contemplated,  the 
contract,  which  in  all  other  respects  was  mi- 
nute and  particular  of  detail,  would  have  so 
provided;  especially  so  In  view  of  the  fact 
that  at  the  time  of  its  execution  Sullivan  ft 
Consldlne  was  operating  a  theater  In  the  city 
of  Seattle  under  that  name.  Some  contention 
la  made  that,  because  the  name  "Orpheum" 
was  not  transferred  to  the  Colosseum  Thea- 
ter until  about  four  months  after  the  closing 
of  the  theater  on  the  site  of  the  Leary  build- 
ing, that  its  use  was  abandoned.  It  appears, 
however,  that  it  was  the  intention  of  Sulli- 
van &  Consldlne  all  the  while  to  make  the 
change  and  preserve  Its  right  to  the  use  of 
the  name.    In  the  light  of  the  attendant  cir- 


cumstances we  do  not  think  so  short  a  delay 
indicated  any  purpose  to  abandon  its  use. 

What  has  been  said  would  seem  to  answer 
the  second  contention;  for,  unless  the  name 
"Orpheum"  was  contributed  to  the  alleged 
partnership  by  appellant,  such  name  would 
not  revert  to  it  upon  the  dissolution  of  the 
Qrm.  However,  there  was  no  partnership. 
A  corporation  was  organized,  and  the  capital 
stodc  thereof  distributed  in  accordance  with 
the  agreement  of  the  parties. 

[3]  With  respect  to  the  removal  of  the 
electric  signs  we  are  satisfied  from  the  testi- 
mony and  the  numerous  photographs  intro- 
duced as  exhibits  that  the  character  of  the 
signs  and  the  manner  of  their  display  were 
such  as  to  lead  the  public  to  believe  appel> 
lants'  theater  was  the  Orpheum  Theater, 
rather  than  the  theater  in  which  Orpheum 
Circirtt  vaudeville  was  being  given.  This 
being  true,  the  use  of  the  signs  amounted  to 
unfair  competition,  and  the  order  directing 
their  removal  was  proper.  Wright  Restau- 
rant Co.  V.  Seattle  Restaurant  Co.,  67  Wash. 
690,  122  Pac.  348;  Martell  v.  St  Frands 
Hotel  Co.,  61  Wash.  378,  98  Pac.  1U6, 16  Ann, 
Caa  693. 

[4]  This  brings  us  to  the  question  present- 
ed by  the  cross-appeal.  An  examination  of 
the  record  convinces  us  that  the  evidence 
relating  to  the  claim  for  substantial  damages 
was  altogether  too  speculative  and  indefi- 
nite to  warrant  the  granting  of  such  relief. 
So  many  uncertain  elements  are  Involved  in 
determining  the  extent  of  plaintiffs'  damage 
occasioned  by  the  acts  of  defendants  that  it 
is  impossible  to  fix  any  definite  award. 

The  decree  of  the  lower  court  carefully 
and  correctly  defines  the  rights  of  the  parties 
in  the  premises.  Finding  no  error,  the  judg- 
ment is  affirmed. 

ELLIS,  C.  J.,  and  PARKER,  MAIN,  and 
FULLEBTON,  JJ.,  concur. 

'  (UO  Wash.  ESI) 

STATE  V.  LAZZARO.    (No.  14407.) 

(Supreme  Court  of  Washington.    March  18^ 
191&) 

L  Cbiminal  Law  «=3ll60(2)— Revhw— StJi^ 

FICIENOT  OP  BVIDENOB. 

The  weight  and  auffidency  of  tb»  evidence 
was  for  the  jury. 
2.  PBOsrrrirnoN  @e»4 — Aockptiwo  Kabninqs 

OF  PaOSTITtJTE — EVIDENCB-^SUFFICIENCT. 

In  a  prosecution  for  accepting  a  sum  of  mon- 
ey, the  earnings  of  a  prostitute,  evidence  held 
sufficient  to  niBtain  conviction. 

8.   WlTNESSEB  «=>406— iHPKAOEiaNT. 

In  a  prosecution  for  accepting  a  specific  sum 
of  money,  the  earnings  of  a  prostitute,  where 
defendant  testified  as  to  receiving  an  adequate 
income,  as  a  special  deputy  sheriff,  testimony 
that  the  records  of  the  sheriff's  office  showed 
that  his  income  was  most  inadequate  was  not 
admissible  in  impeachment,  because  relating  to 
an  immaterial  and  collaterEil  matter. 
4.  PBOSTrrtJTrON  9=a4 — Acoxftiro  EABRliTtw 

— BVIDKNOX  or  INOOUJC. 

Where  defendant  asserted  that  he  received 
the  money  to  give  to  one  who  was  maintaining 
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froinan'a  chfldrcn,  and  testifiecl  that  he  had 
adequate  income  as  sheiilTB  depaty,  the  ad- 
ision  of  testimony  that  hia  income  for  tiie 
\i  in  which  the  offense  was  committed  was 
cticably  negligible,  offered  not  <»ly  for  the 
■pose  of  impeachment,  but  ota  the  question  of 
I  likelihood  of  iia  commission  of  the  crime, 
9  erroneous  and  highly  prejudicial,  for  there 
no  greater  probability  of  a  poor  person  com- 
ting  a  crime  than  a  richer  one. 

D^mrtment  1.  Appeal  from  Superior 
art.  King  Gonntr;  Bverett  Smith,  Judge. 
>>niiniqne  Laszaro  was  convicted  of  ao- 
ittng  a  snm  of  money,  tbe  earnings  of  a 
istltnte,  and  he  appeals.  Reversed,  and 
ise  remanded  for  new  trial. 

^'anderveer  &  Cummings,  of,  Seattle,  for 
jellant    Alfred  H.  Lnndin,  John  D.  Car- 
dy,  and  Joseph  A.  Barto,  all  of  Seattle, 
the  State. 

VEBSTBR,  J.  The  an;)^ant,  1^  an  Infor- 
tlon  filed  in  the  superior  conrt  of  King 
inty,  was  charged  with  accepting  $5  on 
le  15, 1916,  the  earnings  of  Mary  Medatnl, 
prostitute.     He  was  convicted,  and  ap- 

ilS. 

1.2]  In  support  of  the  charge  the  state  in- 
duced testimony  tending  to  establish  these 
ts:  Mary  Medalnl,  a  coal  miner's  wld- 
,  with  her  two  small  children,  moved  to 
ittle  from  Bavensdale,  Wash.,  Febroary 
1916,  and  rented  a  rooming  house.  This 
iture   proving   unprofitable,   she   gave  It 

and  with  her  children  went  to  live  with 
s.  Dilauro  on  Ranlec  avenue,  with  whom 
>ellant  was  rooming.  Thereafter  appel- 
t  volunteered  to  find  her  employment  at 
lodging  house  conducted  by  Mrs.  Olson, 
ing  her : 
[  know  lota  of  girls  make  lots  of  money; 

nice  woman,  you  make  lota  of  money  too. 
I  talk  Italian,  French,  and  I  think  yon  go- 
to make  good  money  there." 
4iter  she  went  to  this  house  where  she 
ctlced  prostitution,  tjie  appellant  coming 
see  her  frequently  and  taking  her  earn, 
s,  promised  her  protection  by  virtue  of 

position  as  special  deputy  sheriff.  On 
le  15,  1916,  while  Mary  Medalnl  and  her 
>nd  Mr&  Jovanelll  were  In  the  Colmnbos 
itaurant  in  Seattle,  appellant  demanded  of 

$5,  stating  that  he  wanted  it  for  gam- 
ig,  which  amount  she  gave  him  from  mon- 

earned  In  the  practice  of  prostitution. 
8  Is  the  transaction  upon  which  the  Inf or- 
tlon  Is  based.  The  defendant  admitted  re- 
sting and  receiving  this  money,  but  claim- 
that  Mrs.  Dilauro,  who  was  then  caring 

and  boarding  the  Medalnl  children,  had 
tructed  him  to  collect  from  Mary  Medalnl 
ney  to  pay  for  the  children's  keep,  and 
t  the  $5  so  paid  to  him  had  been  delivered 
tf  rs.  Dilauro.  In  this  he  was  corroborat- 
tiy  the  testimony  of  Mrs.  Dilauro  and  Mrs. 
anelll.     Appellant  farther  testified  that 

another  occasion  he  had  received  from 
ry  Medalnl  $S  with  which  to  boy  a  pair 
shoes  for  Mrs.  Dllanro  in  part  payment 
her  claim  for  boarding  the  children.    He 


also  testified  that  on  January  S,  1916,  be 
loaned  Mary  Medalnl  |35  to  defray  her  ex- 
penses in  moving  to  Seattle;  In  all  of  which 
he  was  corroborated  by  other  testimony.  No 
claim  la  made  by  am)ellant  that  the  $6  paid 
by  Mary  Medalnl  In  the  Columbus  Bestan* 
rant  was  exacted  or  received  In  part  pay- 
ment of  the  loan. 

It  is  first  contended  that  the  evidence  Is  in- 
sufficient to  sustain  the  verdict  From  what 
has  already  been  said.  It  Is  manifest  that 
there  was  competent  evidence  tending  to  es- 
tablish every  essential  element  of  the  crime. 
The  wMght  and  soffldency  of  tbe  evidence 
was  for  the  Inry. 

[S,  4]  During  the  course  of  the  trial  lila 
Watklns  was  called'  by  the  state  as  a  wit- 
ness in  rebuttal.  After  showing  that  she  was 
a  bookkeeper  In  the  sheriff's  <^ce  and  was 
familiar  with  the  records  of  that  office,  she 
was  asked  this  question: 

"I  will  ask  yon  whether  or  not  you  have  ex- 
amined the  records  of  yonr  office  recently  and 
know  from  that  examination  what,  if  anyi 
moneys  were  paid  to  Dominique  Lazzaro." 

The  defendant  seasonably  objected  to  the 
question,  and,  after  a  lengthy  argument  in 
the  presence  of  the  jury,  the  court  ob- 
served : 

"Now  this  goes  to  the  motive  and  to  the  prob- 
ability of  tbe  crime  having  been  committed  by 
this  plaintiff  [d^endant]  as  to  whether  or  not 
he  had  means  nimself  of  support,  or  whether  he 
was  likely  by  reason  of  hia  own  negligence,  or 
hia  own  lack  of  means  and  support,  to  resort 
to  a  matter  of  this  sort  to  raise  money.  He 
stated  before  the  jury,  under  oath,  the  amounts 
of  money  which  he  received  from  time  to  time 
from  the  county,  Indicating  thereby  there  was 
no  reason  why  he  ^ould  attempt  to  secure 
money  the  way  it  is  charged  he  did  try  to  se- 
cure it  I  think  it  would  go  more  than  to  the 
credibility  of  the  witness.  It  would  go  to  the 
question  of  the  probability  of  whether  ne  would 
commit  a  crime  of  this  sort  for  the  purpose  of 
obtaining  money  to  ascertain  what  amount  of 
money  he  was  receiving.  He  says  he  received 
no  funds  from  any  source;  that  he  got  hia 
entire  living  from  his  salary  or  his  perquisites 
from  the  aheriff'a  office.  Now,  I  think  the  jury 
should  have  the  opportunity  of  being  informed 
both  as  to  tbe  matter  of  credibility,  and  also  as 
to  his  own  financial  resources,  as  to  what  money 
he  did  receive,  and  what  money  he  bad." 

The  objection  was  overruled  and  exception 
noted,  and  the  witness  was  permitted  to  tes- 
tify that  during  the  year  1915  appellant  had 
received  In  the  aggregate  $199.70,  as  salary 
and  expenses  as  deputy  sheriff,  and  that  for 
the  year  1916,  to  the  Ist  of  October,  he  had 
received  the  sum  of  |3.  The  admission  of 
this  testimony  la  assigned  as  error.  The  rec- 
ord discloses  that  during  his  examination  in 
chief  the  appellant  testified  as  follows: 

"Q.  What  kind  of  work  did  you  do  under  Mr. 
Hodge?  A.  I  do  whatever  work  he  told  me  to- 
do.  Q.  Were  you  a  regular  deputy,  or  a  special 
deputy?  A.  Well,  he  give  me  ^  a  day.  Q. 
You  didn't  draw  pay  unless  yon  worked,  how- 
ever? A.  Yes,  that's  right  Q.  What  la  It? 
A.  Yes,  I  have  to  work  to  get  pay,  aure.  Q. 
You  didn't  draw  a  salary?    A.  No." 

On  cross-examination  the  state's  attorney 
went  at  l^igth  and  in  detail  Into  the  amounts 
received  by  appellant  during  the  time  he  was 
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spedal  deputy  sheriff  In  an  effort  to  show 
that  appellant  had  not  earned  a  living  in 
that  employment.  As  no  claim  was  made  by 
appellant  that  the  $5  paid  to  him  was  receiv- 
ed in  part  satisfaction  of  the  loan  alleged  to 
hard  been  made  to  Mary  Medalnl  on  Janu- 
ary 5, 1916,  the  sole  legitimate  purpose  of  the 
cross-examination  was  to  affect  the  credibil- 
ity of  the  witness.  Had  such  claim  been  the 
theory  of  the  defense,  it  would  perhaps  have 
been  competent  to  show  in  rebuttal  the  de- 
fendant's financial  condition  at  or  about  the 
time  of  the  loan  as  bearing  upon  the  question 
whether  in  fact  such  loan  had  been  made. 
In  any  event  the  amount  of  copapensatlon  re- 
ceived by  appellant  to  October  1,  1916,  was 
incompetent  to  refute  the  making  of  the 
loan,  were  that  a  material  issue  in  the  case. 
The  facts  elicited  upon  cross-examination 
related  to  an  immaterial  and  collateral  mat- 
ter which,  under  elementary  principles,  is 
not  a  proper  basis  for  Impeachment  But 
conceding,  for  the  sake  of  argument,  that  the 
rebuttal  testimony  was  competent  as  tending 
to  affect  the  credibility  of  appellant,  the 
court,  in  the  presence  of  the  jury,  ruled  that 
it  was  admissible  for  a  much  broader  and 
altogether  different  purpose  when  it  said: 
"This  goes  to  the  motive  and  to  the  probabil- 
ity of  the  crime  having  been  committed  by  this 
defendant,  as  to  whether  or  not  he  had  means 
himself  of  support,  or  whether  he  was  likely 
by  reason  of  his  own  negligence,  or  his  own  lack 
of  means  and  support,  to  resort  to  a  matter  of 
this  sort  to  raise  money.  •  *  •  I  think  it 
would  go  more  than  to  Oie  credibility  of  the  wit- 
ness." 

This  statement  of  the  court  related  to  the 
admissibility  of  evidence  showing  appellant's 
Income  at  a  time  nine  months  subsequent  to 
the  making  of  the  alleged  loan,  and  more 
than  three  months  after  the  commission  of 
the  crime  charged ;  moreover,  it  suggested  to 
the  Jury  this  process  of  reasoning:  Appel- 
lant was  not  earning  a  living  income  in  the 
sole  occupation  in  which  he  was  engaged. 
He  therefore  needed  money.  In  order  to  get 
it  he  committed  the  crime  of  accepting  the 
earnings  of  a  prostitute.  No  other  construc- 
tion can  be  placed  upon  the  language  than 
that  the  rebuttal  testimony  furnished  a  mo- 
tive for  and  rendered  probable  the  "resort 
to  a  matter  of  this  sort  to  raise  money." 
This  assumes  that'  a  poor  man  is  more  like- 
ly than  a  rich  man  to  commit  a  crime  for  the 
purpose  of  obtaining  money,  and  is  as  contra- 
ry to  human  experience  as  it  is  to  the  law. 

The  rule  is  stated  by  Professor  "Wigmore 
in  this  language: 

"The  lack  of  money  by  A.  might  b6  relevant 
enough  to  show  the  probability  of  A.'s  desiring 
to  commit  a  crime  in  order  to  obtain  money. 
Bnt  the  practical  result  of  such  a  doctrine  would 
be  to  put  a  poor  person  under  so  much  suspicion 
and  at  such  a  relative  disadvantage  that  for 
reasons  of  fairness  this  argument  has  seldom 
been  countenanced  as  evidence  of  the  graver 
crimes,  particularly  of  violence."  1  Wigmore 
on  EJv.  I  392. 

Another  author  has  said: 
"Elvidence  that  the  defendant  had  always  been 
poor,  or  was  living  extravagantly  and  beyond 


his  means,  or  that  he  was  generally  reputed  to 
be  in  good  clrcnmstances,  or  as  to  the  wages  he 
was  receiving  either  before  or  after  the  larceny, 
is  likewise  inadmissible."  Underbill  «n  Crim. 
Ev.  (2d  Ed.)  !  304. 

The  Supreme  Court  of  Indiana,  in  Reynolds 
y.  State,  147  Ind.  3,  46  N.  E.  31,  observes: 

"If  evidence  that  appellant  was  worth  $800  in 
real  estate  was  admissible  for  the  purpose  of 
showing  that  he  had  no  motive,  then  it  would 
seem  that  it  would  be  competent  for  the  state 
to  prove,  as  showing  motive,  that  he  had  no 
property,  or  only  a  small  amount  of  property. 
It  would  resolve  itself  into  the  proposition  that 
men  who  are  poor  are  constantly  under  the 
temptation  to  rob  their  more  fortunate  neigh- 
bors, and  that  they  need  only  the  opportunity 
to  yield  to.  the  temptation.  In  other  words, 
proof  of  poverty  tends  to  show  a  motive  for 
the  crime  of  larceny  or  robbery,  while  proof  of 
riches  tends  to  show  a  want  of  motive.  Among 
the  motives  recognized  as  impelling  men  to  com- 
mit crime  is  the  desire  of  gain.  •  •  •  This 
motive,  however,  has  influenced  the  conduct  of 
rich  persons  as  well  as  poor  persons.  Men  do 
not  rob  or  steal  except  as  they  have  a  desire  to 
do  so;  but  such  desire  does  not  come  so  much 
from  the  poverty  of  the  individual  as  from  the 
absence  of  a  moral  sense,  and  desire  to  possess 
at  all  hazards  something  that  does  not  belong 
to  him.  The  evidence  was  properly  excluded 
from  the  jury." 

The  Supreme  Court  of  Massachuaetts,  In 
considering  this  question,  said: 

"It  is  argued  by  the  defendant  that  before  the 
law  the  rich  and  the  poor  stand  alike,  and  that 
the  poverty  of  the  defendant  is  not  admissible 
to  show  a  motive  in  him  to  commit  tbe  crime 
with  which  he  la  charged.  All  this  may  be  con- 
ceded to  be  true.  As  stated  by  Bigclow.  C.  J., 
in  Commonwealth  v.  Jeffries,  7  Allen  [Mass.] 
548,  565,  566  [83  Am.  Dec.  712],  'It  is  doubtless 
true  that  in  a  large  class  of  cases  the  poverty 
or  pecuniary  embarrassments  of  a  party  accus- 
ed of  crime  cannot  be  shown  as  substantive  evi- 
dence of  his  guilt  The  reason  for  the  exclusion 
of  such  evidence  is,  that  in  those  cases  there  is 
no  certain  or  known  connection  between  the 
facta  offered  to  be  proved  and  the  conclusion 
which  is  sought  to  be  established  by  it  To 
render  evidence  of  collateral  facts  competent, 
there  must  l>e  some  natural,  necessary  or  logi- 
cal connection  between  them  and  the  inference 
or  result  which  they  are  designed  to  establish. 
It  does  not  follow  because  a  man  is  destitute 
that  he  will  steal,  or  that  when  embarrassed 
with  debt  and  incapable  of  meeting  his  engage- 
ments he  will  commit  forgery.'  Mere  poverty 
considered  apart  from  all  other  facts  tending  to 
connect  the  accused  with  a  crime  never  can  tend 
to  show  criminal  intent  or  criminal  motive." 
Commonwealth  v.  Tucker,  189  Mass.  457.  468. 
76  N.  E.  127,  129  (7  I*  E.  A.  [N.  S.]  1056). 

See,  also,  Snapp  v.  Commonwealth,  82  Ky. 
173;  Dorsey  v.  State,  110  Ala.  38,  20  Soutli. 
450;  Commonwealth  v.  Stebbins,  8  Gray 
(Mass.)  492. 

It  must  be  borne  in  mind  that  the  appel- 
lant Is  not  charged  with  living  off  the  earn- 
ings of  a  prostitute,  but  with  a  specific  of- 
fense— the  acceptance  of  $5  on  June  15,  1916^ 
earned  in  the  practice  of  prostitution.  His 
means  of  livelihood  therefore  was  purely  col- 
lateral to  the  issue  in  tbe  case.  The  rebuttal 
testimony,  in  the  respect  complained  of,  waa 
clearly  inadmissible  and  highly  prejodidal, 
necessitating  a  reversal  ot  case. 

In  view  of  the  conclusions  reached,  a  dis- 
cussion of  the  other  assignments  (tf  error  la 
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unnecesiiaiy.    Tbe  Jndgitaent  is  reversed,  and 
tbe  cause  remanded  for  a  new  triaL 

XXLIS,  O.  X,  and  PARKER,  MAIN,  and 
rULLERXON,  JJ.,  concor. 


ooo  Wwh.  6U) 

FOSTER  T.   COMMISSIONERS   OF  COW- 
LITZ COUNTY  et  aL    (No.  14848.) 

(Supteme  Court  of  Washington.    Mardi  7. 
1918.) 

1.  OovsTos  «=9l53^— LoAMiHa  Monet  ob 
CnsDrr— Diking  Impboveuknt  Dianaici— 
"Association,  Gompant  ob  Cobfobation." 

Under  Const  art  8,  i  7,  forbidding  county 
to  loan  money  or  credit  to  "association,  com- 
pany or  corporation,"  a  diking  improvement 
district  being  public  in  its  nature,  is  not  in- 
doded,  80  that  Laws  1917,  pp;  622-645,  which  in 
sections  14-17,  19-23,  25,  26,  30,  32,  33,  casts 
certain  duties  on  county  commissioners  and 
otlter  coun^  officers^  does  not  violate  such  con- 
stitutional provision  conceding  that  services  are 
moneys  or  credits. 

[EVl.  Note.— For  other  definitions,  see  Words 
and  Phrases,  i^irst  and  Second  Series,  Associa- 
tion;   Company;    Corporation.] 

2.  CONSTITUTIONAI.    LaW     «=»63(1)— DIXEOA- 

'  tion  of  povteb  —  spcciai.  assessubnts  — 
Diking  Imfbo'vkuent  Distbicts. 
Const  art  7,  |  9,  conferring  on  cities, 
towns,  and  villages  power  to  make  local  im- 
provements by  special  assessments,  is  not  pro- 
hibitory, 80  that  a  diking  improvement  district 
may  be  delegated  such  power,  and  Laws  1917, 
pp.  522-545,  establishing  diking  improvement 
districts  and  providing  for  special  assessments 
on  property  benefited,,  is  not  invalid. 

3.  Courts  €=>93(1)--Stakb  Dkcisis— Rulk  or 
Pbopebty. 

Where  a  decision  has  become  a  rnle  of  prop- 
erty, the  doctrine  of  stare  decisis  is  of  control- 
ling force. 

4.  Constitutional  Law  «=92S0— Levees  €=» 
2— Due  Pbocess— Taking  Pbopebtt— Dik- 
ing  lUPBOVEMENT   DiBTBICT. 

Lawa  1917.  pp.  522-545,  establishing  diking 
improvement  districts,  is  not  violative  of  due 
process  clause  of  state  and  federal  Constitu- 
tion in  so  far  as  it  takes  and  damages  proper- 
ty, where  the  law  provides  for  condemnation  pro- 
ceedings with  ample  notice,  etc.,  and  with  op- 
portunity to  be  heard  as  to  necessity  with  trial 
by  jury  as  to  amount  of  damages. 

5.  CONSnTUTIONAL  LAW  «=3290(1)  —  Lbtkeb 

4=>2— Due  Pbocbss — Special  Assessments. 
Such  law  is  not  violative  of  such  provisions 
of  Constitution  in  so  far  as  it  charges  cost  on 
property  benefited,  where  owners  of  property 
within  the  district  are  given  notice  and  op- 
portunity to  be  heard  on  question  of  creation 
of  district  and  construction  of  improvement,  the 
assessments  are  to  be  laid  in  proportion  to  bene- 
fits, with  no  diarge  in  excess  of  benefits,  and 
notice  is  given  of  question  of  benefits  and  ap- 
portionment of  the  charge,  and  assessment  after 
levy  cannot  be  enforced  except  by  foreclosure 
in  court. 

6.  Statutes  9=>47— Levees  «=»2— Cebtaintt 
—Diking  Impbovekent  Distbict. 

Laws  1917,  pp.  522-545,  authorizing  estab- 
lishment of  diking  improvement  districts  and 
providing  the  procedure  therefor  is  not  invalid 
as.  uncertain  or  indefinite  because  the  statute 
does  not,  in  terms,  provide  for  the  making  and 
recording  of  a  final  order  in  form  establishing 
the  district,  where,  though  it  is  doubtful  just 
when  the  district  comes  into  being,  it  does  come 
into  existence  by  the  terms  of  section  20  of  the 
act  which  gives  county  commissioners  on  the 


hearing  provided  power  to  decide  nsture  and 
extent  of  improvement  or  dismiss  proceedings. 
7.  Levees  «=3l7— DnuNO  Impbovekent  Dw- 
tbiot— Notice, 
Where  Laws  1917,  pp.  622-545,  authorising 
establishment  of  diking  improvement  districts, 
and  providing  in  section  20  that  if  on  hearing 
before  county  commissioners  any  changes  are 
made  in  the  "boundaries  of  the  district"  or  in 
"plsns  of  the  proposed  improvement"  a  new 
notice  should  be  given  to  property  owners, 
changes  in  reference  only  to  tbe  estimated  dsm- 
ages  and  benefits  made  by  the  engineer  accruing 
to  certain  land  in  the  district  would  not  re- 
quire a  new  notice. 

Department  1.  Appeal  from  Superior 
Court,  Cowlitz  Coanty;  Wm.  F.  Darcb, 
Judge. 

Suit  for  injunction  by  Grant  Foster  against 
the  County  Commissioners  of  Cowlits  Coun- 
ty and  others.  From  a  judgment  denying 
relief  plaintiff  appeals.    Affirmed. 

Homer  Kirby,  of  Kalama,  for  appellant 
A.  H.  Imns,  of  Kalama,  for  respondents. 

PARKER,  J.  The  plaintiff,  Foster,  com- 
menced this  action  in  tbe  superior  court  for 
Cowlitz  county,  seeking  an  Injunction  to  re- 
strain tbe  officers  of  that  county  from  tak- 
ing further  steps  towards  tbe  Incurring  of 
Indebtedness  looking  to  tbe  construction  of 
tbe  diking  improvement  proposed  to  be  con- 
structed In  diking  Improvement  district  No. 
4  of  that  county  at  tbe  expense  of  tbe  prop- 
erty therein  situated.  Tbe  case  being  beard 
and  submitted  to  tbe  superior  court  upon  tbe 
merits,  Judgment  was  rendered  therein,  de- 
nying the  relief  prayed  for  by  tbe  plaintiff, 
from  which  he  has  appealed  to  this  court. 

[1]  Tbe  contentions  made  in  appellant's 
biebalf  seem  to  render  It  necessary  to  here 
notice  at  considerable  lengtb  tbe  terms  of 
the  statute  under  which  tbe  county  officers 
are  proceeding.  For  present  purposes  tbey 
may  be  summarized  from  chapter  130,  Laws 
of  1917,  pp.  522-^6,  as  follows: 

Section  14  provides  that  proceedings  look- 
ing to  the  creation  of  a  diking  Improvement 
district  and  tbe  construction  of  a  diking  Im- 
provement therein  may  be  Initiated  by  peti- 
tion of  the  owners  of  property  which  will  be 
benefited  thereby,  filed  with  tbe  clerk  of  the 
board  of  county  commissioners. 

Section  15  reads: 

"Upon  the  filing  of  the  petition  and  the  ap- 
proval of  the  bond,  the  clerk  of  the  board  shall 
deliver  a  copy  of  said  petition  to  the  county  en- 
gineer, who  shall  at  once  proceed  to  view  the 
line  and  location  of  the  proposed  improvement 
and  the  property  to  be  affected  thereby  and 
determine  whether  the  improvement  is  In  his 
opinion  necessary  or  will  be  conducive  to  pub- 
lic health,  convenience  or  welfare  and  whether 
in  his  opinion  the  location  and  route  described 
are  tbe  best  for  the  proposed  improvement 
what,  if  any,  part  of  tbe  proposed  system  of 
improvement  mentioned  in  the  petition  should 
in  his  judgment  be  omitted,  and  what  if  any 
additions  should  be  added  thereto  or  changes 
made  therein,  and  shall  report  to  and  file  his 
findinp  in  writing  with  the  board  of  county 
commissioners." 
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Section  16  reads  in  part; 

"If  the  report  of  the  county  engineer  ahall 
be  In  favor  of  said  improvement,  the  board  of 
coanty  commissioners  shall  give  the  improve- 
ment district  a  number,  •  •  •  and  there- 
after such  district  shall  be  designated  as  drain- 
age (or  diking)  improvement  district  number 
•  •  •  of  •  •  •  county,  and  the  board 
■hall  cause  to  be  entered  on  its  journal  an  order 
directing  the  county  en^neer  to  go  npon  the 
lines  described  in  the  petition,  or  as  changed  by 
Um  in  his  report,  and  survey,  and  take  levels 
eta  the  same  •  •  •  and  make  a  report,  pro- 
file and  plat  of  the  same;  also  to  make  an  esti- 
mate of  the  cost  of  construction  of  such  sys- 
tem itemized  so  as  to  be  reasonably  specific  as 
to  the  various  parts  thereof:  Provided,  that 
such  estimate  of  the  cost  shall  be  hdd  to  be 

6reliminai7  only  and  shall  not  be  binding  as  a 
mit  on  the  amount  that  may  be  expended  in 
constmcting  such  system." 

Section  17  reads  In  part: 

"The  board  shall  also  by  order  entered  on  the 
journal,  direct  the  county  engineer  to  make  and 
return  a  schedule  and  estimate  of  all  property 
that  will  be  damaged,  or  both  damaged  and 
benefited  by  the  proposed  improvement,  and  to 
estimate  and  report  the  total  number  of  acres 
that  will  be  benefited  by  the  proposed  improve- 
ment and  to  specify  the  manner  in  which  the 
Sroposed  improvement  is  to  be  made.  •  •  • 
chedules  of  property  to  be  damaged  or  damaged 
and  benefited  shall  be  arranged  In  parallel  col- 
umns, with  appropriate  headings,  •  •  *  the 
right-hand  column  of  the  schedule  shall  be  suffi- 
ciently wide  for  the  signature  of  the  owner, 
and  wall  bear  the  heading:  'I,  the  undersigned 
owner  of  the  property  opposite  which  I  have 
signed  my  name,  accept  and  agree  to  the  esti- 
mated amount  of  benefits  and  damages  that  will 
accrue  to  my  property  by  reason  of  the  propos- 
ed improvement'  ' 

Section  19  reads  In  part: 

"Upon  the  filing  of  the  report  of  the  count? 
engineer,  the  board  of  county  commissioners 
shall  immediately  fix  a  date  for  a  hearing  on 
such  report,  and  the  clerk  of  the  board  shall 
give  notice  thereof  by  publication  for  at  least 
once  a  Veek  for  three  successive  weeks,  in  the 
official  newspaper  of  the  county.    •    •    •  " 

Section  20  reads  In  part: 

"On  the  date  set  for  said  hearing  the  board  of 
county  commissioners  shall  meet  at  the  place 
designated  in  the  notice,  and  if  it  appear  that 
due  notice  of  such  hearing  has  been  given,  shall 
proceed  with  the  hearing  on  the  report  of  the 
county  engineer,  and  an:p  objections  thereto, 
and  may  adjourn  said  hearing  from  time  to  time 
and  from  place  to  place.  At  said  hearing  the 
board  shall  hear  all  pertinent  evidence,  includ- 
ing any  evidence  offered  concerning  the  probable 
cost  of  the  system  and  the  probable  benefits 
to  accrue  therefrom,  and  may  change,  add  to 
or  modify  the  plans  for  such  system  of  im- 
provement and  the  boundaries  of  the  improve- 
ment district,  and  change  the  estimate  of  dam- 
ages and  benefits  in  any  case,  and  may  review, 
change  and  modify  any  of  the  findings  and  es- 
timates of  the  county  engineer,  and  may,  in  its 
discretion,  employ  another  engineer  to  make 
separate  findings  on  any  or  all  of  the  matters 
hereinbefore  required  to  be  Included  in  the  re- 
port of  the  county  engineer,  and  may  adjourn 
said  bearing  and  await  such  report;  or  may 
discontinue  proceedings  in  regard  to  ttie  propos- 
ed improvement,  at  the  cost  of  the  petitioners 
.therefor,  if  the  board  shall  determine  that  the 
construction  of  the  proposed  improvement  is  not 
warranted  by  the  benefits  to  be  derived  there- 
from. In  case  the  board  shall  determine  to  en- 
large the  boundaries  of  the  district,  a  date  shall 
be  fixed  for  a  new  hearing  and  notice  therefor 
shall  be  given  and  such  hearing  shall  be  held 
as  provided  for  the  hearing  on  the  report  of  the 


ooontsr  engineer.  In  ease  any  change  in  the 
plans  of  the  proposed  improvement  is  made  at 
said  hearing,  and  such  change  will  cause  addi- 
tional damage  to  any  property,  or  will  damage 
any  property  not  damaged  under  the  original 
plans,  the  county  engineer  shall  prepare  and 
file  a  schedule,  showing  the  estimated  damages 
and  benefits  under  such  changed  plans,  and  no- 
tice of  the  filing  of  such  schedule  shall  be  sored 
upon  the  owners  of  the  properties  affected,  and 
settlements  made  as  hereinafter  provided." 

Section  21  confers  upon  counties  the  power 
of  eminent  domain  to  be  exercised  in  behalf 
of  the  proposed  Improvement  district  for  ac- 
quiring the  necessary  rigjits  of  way  and  the 
right  to  damage  property  necessary  to  tbe 
constractloa  of  the  improvement.  This  pow- 
er would,  of  course,  need  to  be  exercised  onlj 
as  against  those  owners  who  do  not  sign  the 
waiver  specified  In  section  17,  above  noticed. 
Section  22  reads  In  part: 

"When  the  board  of  county  eommissionera 
shall  have  finally  determined  and  fixed  the 
route  and  plans  for  the  proposed  gyettm  of  im- 
provement and  the  boundaries  of  the  improve- 
ment district,  and  when  it  shall  appear  that  the 
damages  for  property  to  be  taken  or  damaged 
have  been  settled  in  the  manner  hereinabove 
provided,  •  •  •  thereupon  such  system  of 
improvement  •  •  •  shall  be  constructed 
in  the  manner  hereinafter  provided." 

Section  23  provides  that  the  cost  of  the  Im- 
provement shall  be  paid  by  assessment  npon 
tbe  property  benefited  thereby,  that  the  pay> 
ment  of  the  assessments  may  be  made  in  an- 
nual installments,  and  for  the  issuance  of 
warrants  or  bonds  evidencing  the  indebted- 
ness  to  be  so  paid. 

Sections  25  and  26  proTlde  that  "niwn  the 
determination  by  the  board  of  county  com- 
missioners to  proceed  with  the  work"  they 
shall  call  an  election,  at  which  all  electors 
of  tbe  state  owning  land  in  the  district  may 
vote,  to  choose  two  electors  of  the  county 
owning  land  In  the  district  who,  with  the 
county  engineer,  shall  constitute  the  first 
board  of  supervlsprs  of  tbe  district,  and  shall 
have  charge  of  tiie  construction  and  main- 
tenance of  tbe  Improvement,  and  a'lso  pre- 
scribes the  terms  of  office  of  the  elected  super- 
visors and  of  the  election  of  their  successors. 
Section  SO  reads  in  part: 

"When  the  improvement  is  fully  completed 
and  accepted  by  the  county  engineer,  the  clerk 
of  the  board  shall  compile  and  file  with  the 
board  of  county  commissioners  an  itemized 
statement  of  the  total  cost  of  construction,  in- 
duding  engineering  and  election  expraises,  the 
cost  of  publishing  and  posting  notices,  damages 
and  costs  allowed  or  awarded  for  proper^  taken 
or  damaged,  including  compensation  of  attor- 
ney^  [here  follows  other  items].  Upon  the  filing 
of  such  statement  of  costs  and  expenses  the 
board  of  county  commissioners  shall  revise  and 
correct  the  same  if  necessary  •  •  •  and 
unless  the  same  have  been  previously  appoint- 
ed, diall  appoint  a  board  of  appraisers  consist- 
ing of  the  county  engineer  and  two  other  com- 
petent persons,  to  apportion  the  grand  total 
as  contained  in  said  statement  as  hereinafter 
provided,  •  •  •  and  said  board  of  appraisers 
shall  proceed  to  carefully  examine  the  system 
and  the  public  and  private  property  within  the 
district  and  fairly,  justly  and  equitably  appor- 
tion the  grand  total  cost  of  the  improvement 
against  the  property    *    •    •    within  the  dis- 
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tri(rt,  in  proportion  to  the  benefit!  accruing 
thereto." 

Section  82  provides  that,  upon  the  flllng 
with  the  connt7  commissioners  of  a  report 
of  the  apportionmelit,  which  Is  in  effect  an 
assessment  roll,  made  by  the  appraisers,  they 
shall  fix  a  time  for  a  hearing  thereon,  notice 
of  which  hearinc  Is  to  be  given  by  publica- 
tion. 

"At  such  hearing,  which  may  be  adjourned 
from  time  to  time  and  from  place  to  place,  on- 
til  finally  completed,  the  board  of  county  com- 
miaaionera  shall  carefully  examine  and  con- 
sider aald  schedule  and  any  objections  filed  or 
made  thereto  and  shall  correct,  revise,  raise, 
lower,  dtance  or  modify  snch  schedule  or  any 
part  tbereofi  or  strike  therefrom  any  property 
not  benefited,  or  set  aside  such  schedule  and 
order  that  such  apportionment  be  made  de  novo, 
as  to  sdch  body  shall  appear  equitable  and 
Joat.  •  •  •  When  the  board  of  connty  com- 
missioners shall  have  finally  determined  that 
the  apportionment  as  filed  or  as  chanced  and 
modified  by  the  board  is  a  fair,  Just  and  equi- 
table apportionment,  and  that  the  proper  credits 
have  been  entered  uereon.  the  members  of  the 
txkard  approving  the  same  shall  sifn  the  sched- 
ule and  cause  the  derk  of  the  board  to  attest 
their  signature  under  his  seal,  and  shall  enter 
an  order  on  the  Journal  approving  the  final 
apportionment  and  all  proceedings  leading  there- 
to and  in  connection  therewith,  and  shall  levy 
the  amounts  so  apportioned  agamst  the  property 
benefited,  and  the  determination  by  the  board 
of  connty  commissioners  in  fixing  and  approv- 
ing snch  apportionment  and  making  sn<m  levy 
sliall  l>e  final  and  conclusive." 

Section  33  provides  for  the  collection  and 
foreclosnre  of  the  assessment  in  the  same 
manner  as  for  general  taxes. 

It  is  first  contended  In  appellant's  behalf 
Oiat  the  law  under  which  the  connty  oflScers 
are  proceeding  Is  In  violation  of  section  7,  art 
8,  vt  our  Gonstltntlon,  which  reads  In  part: 

"No  connty,  city,  town,  or  other  municipal 
corporation  shall  hereafter  give  any  money  or 
property,  or  loan  its  money  or  credit,  to  or  in 
aid  of  any  individual,  association,  company,  or 
corporation.    ♦    •    • " 

Counsel  proceed  upon  the  theory  that  the 
county  is  gi^inK  services,  and  therefore  in 
effect  giving  "money  or  property,"  in  aid  of 
the  improvement  district,  in  that  the  county 
officers,  as  the  law  provides,  render  a  con- 
siderable service  In  the  organization  of  the 
district,  the  construction  of  the  improvement, 
and  in  the  administration  of  the  affairs  of 
the  district  after  its  organization,  without 
compaisatioQ  to  the  county.  We  assume 
for  argument's  sake  only  that  this  would  be 
in  violation  of  section  7,  art.  8,  of  our  Con- 
stitution, if  a  diking  improvement  district 
such  as  is  contemplated  by  this  law  is  an  "as- 
sociation, company,  or  corporation"  of  the 
Idnd  tills  constitutional  prohibition  contem- 
plates that  the  county  shall  not  aid.  In 
Bands  V.  Oarke  County,  79  Wash.  162,  157, 
139  Fac.  1090,  1092,  we  held  that  by  this  con- 
atltntlonal  provision  counties  were  only  pro- 
bibited  from  aiding' — 

"indtrldnals,  associations,  companies  and  corpo- 
rations engaged  in  purely  private  enterprises, 
or  enterprises  only  quasi  public,  not  to  enter- 
prises carried   on  by   the  corporations  whose 


I  functions  are  wholly  public,  snch  as  the  federal 
or  state  government,  or  some  branch  thereof." 

Is  the  organization  of  a  diking  district, 
and  the  construction  and  maintenance  of  a 
diking  improvement  under  this  law,  the  ex- 
ercise of  a  public  function?  If  so,  it  would 
seem  to  plainly  follow  that  the  county  la  not 
lending  aid  to  the  district  in  violation  of  the 
constitutional  prohibition  invoked.  In  Pierce 
County  V.  Thompson,  82  Wash.  440,  144  Pac. 
704,  considering  the  prior  diking  statute  of 
which  this  statute  is  amendatory,  but  with- 
out material  change  as  to  the  nature  of  the 
improvement  in  so  far  as  its  public  character 
is  concerned,  we  held  that  the  improvement 
was  a  public  Improvement  in  the  sense  that 
a  dty  local  Improvement,  constructed  and 
paid  for  by  special  assessment  against  prop- 
erty  benefited  thereby,  is  a  public  improve- 
ment It  seems  too  plain  to  admit  of  argu- 
ment to  the  contrary  that  there  is  no  valid 
constitutional  objection  to  a  dty  or  county 
aiding  in  the  construction  of  such  an  im- 
provement to  any  extent  it  may  by  statute 
be  authorized  so  to  do.  Recurring  to  section 
IS  of  the  law  above  quoted,  we  find  that, 
whether  or  not  the  improvement  "will  be 
condudve  to  public  health,  convenience  and 
welfare"  is  to  be  considered  in  determining 
the  question  of  creating  the  district  and  con- 
structing the '  Improvement  We  conclude 
that  the  statute  in  no  way  violates  the  provi- 
sions of  section  7,  art.  8,  of  our  Constitution. 

[2]  It  Is  next  contended  that  the  statute  in 
question  violates  the  provisions  of  section  9, 
art.  7,  of  our  Constitution,  wtaidi  reads: 

"The  Legisliture  may  vest  the  corporate  au- 
thorities of  cities,  towns,  and  villages  with  pow- 
er to  make  local  improvements  by  special  as- 
sessment, or  by  special  taxation  of  property 
benefited.  For  all  corporate  purposes,  all  mu- 
nicipal corporations  may  be  vested  with  au- 
thority to  assess  and  collect  taxes,  and  such 
taxes  shall  be  uniform  in  respect  to  persons  and 
pro^ty  within  the  Jurisdiction  of  the  body 
levying4he  same." 

It  is  argued  that  this  constitutes  an  im- 
plied prohibition  against  the  making  of  local 
Improvements  by  special  assessment,  except 
as  sudi  power  may,  by  the  Legislature,  be 
conferred  upon  the  corporate  authorities  of 
"dtles,  towns,  and  villagea"  In  other  words, 
that  no  other  public  authorities  can  be  con- 
stitutionally granted  such  iMwer. 

The  early  decision  of  this  court  in  Han- 
sen V.  Hammer,  16  Wash.  316,  46  Pac.  832, 
holds  to  the  contrary  of  this  contention. 
Therein  was  considered  a  special  assessment 
charged  against  property  benefited  by  a  dik- 
ing improvement,  under  the  diking  district 
statute  of  1895  then  in  force,  whldi  assess- 
ment was  levied,  as  that  law  provided,  by 
authorities  other  than  those  of  "dties,  towns 
and  villages."  Following  the  holding  of  the 
Supreme  Court  of  Nebraska  in  State  ▼. 
Dodge  County,  8  Neb.  124,  30  Am.  B^.  819, 
Judge  Scott,  speaking  for  this  court,  IS 
Wash,  at  page  318, 46  Pac  at  page  333,  said: 
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"While  the  eCFeet  of  holding  that  it  [section  9, 
art  7,  Const.]  is  not  a  prohibition  may  be  to 
five  little  or  no  effect  to  tire  first  clause  in  the 
provision,  and  while  the  general  rule  is  that  a 
constitution  should  be  interpreted,  if  possible, 
to  give  effect  to  all  parts  of  it,  yet,  considering 
the  fact  that  this  provision  in  our  Constitution 
is  more  like  the  one  in  the  Nebraska  Constitu- 
tion than  any  other  to  which  our  attention  has 
been  called,  and  that,  at  the  time  our  Constitu- 
tion was  adopted,  the  Supreme  Court  of  Ne- 
braska had  construed  the  same  in  the  case  cited, 
and  furthermore,  in  view  of  the  possible  effect 
upon  prior  legislation  and  constructed  improve- 
ments above'  mentioned,  we  are  somewhat  com- 
pelled to  the  conclusion  that  it  should  not  at 
this  time  be  held  to  be  a  prohibition.    *    •    •  " 

[3]  That  holding  has  become  In  effect  a  rule 
of  property,  upon  the  faith  of  which  a  large 
amount  of  indebtedness  has  been  incurred 
In  the  construction  of  both  diking  and  drain- 
age improvements  under  our  diking  and 
drainage  district  statutes,  the  payment  of 
which  Indebtedness  depends  upon  the  power 
to  levy  and  enforce  special  assessments  of 
the  nature  here  Involved.  Manifestly,  there- 
fore, the  doctrine  of  stare  decisis  should  be 
of  controlling  force  in  the  deciding  of  this 
and  other  like  cases.  We  conclude  that  we 
must  now  hold  that  this  statute  does  not 
violate  the  provisions  of  section  9,  art  7, 
of  our  Constitution. 

[♦]  Upon  the  question  of  the  constitution- 
ality of  the  statute  counsel  for  appellant 
finally  contends  that  it  violates  the  due  pro- 
cess of  law  guaranties  of  both  our  state  and 
federal  Constitutions.  In  so  far  as  the  tak- 
ing and  damaging  of  property  Incident  to  the 
construction  of  the  Improvement  is  concern- 
ed. It  seems  plain  to  us  that  there  Is  scarce- 
ly room  for  argument  in  support  of  this  con- 
tention, since,  as  we  have  seen,  the  improve- 
ment is  public  In  its  nature,  and  pnder  this 
law  no  one's  property  can  be  taken  or  dam- 
aged against  his  will,  except  by  condemna- 
tion proceeding  in  which  he  is  furnished  op- 
portunity to  be  heard  in  court  both  as  to  the 
necessity  for  the  taking  or  damaging  of  his 
property  and  as  to  the  amount  which  he  Is 
entitled  to  be  awarded  therefor.  As  to  the 
latter  he  is  accorded  the  right  of  trial  by 
jury.  It  is  not  suggested  that  there  is  in  the 
prescribed  condemnation  proceeding  any 
want  of  fair  notice  to  the  property  owner  to 
be  heard,  nor  that  he  is  not  accorded  such  a 
trial  as  amounts  to  due  process  by  the  terms 
of  the  statute. 

[5]  In  so  far  as  the  question  of  due  pro- 
cess In  the  charging  of  the  cost  of  the  im- 
provement to  the  property  benefited  thereby 
is  concerned,  counsel's  contention  Is  also  im- 
tenable.  Owners  of  property  within  the  dis- 
trict are  given  notice  and  opportunity  to  be 
heard  upon  the  question  of  the  creation  of 
the  district  and  the  construction  of  the  Im- 
provement When  it  comes  to  charging  the 
cost  of  the  Improvement  against  the  several 
tracts  of  land  within  the  district,  such  charge 
must  be  "in  proportion  to  the  benefits  ao- 
cruing  thereto,"  and  we  think  the  statute 
also  means  that  no  tract  at  land  can  be 


charged  in  excess  of  the  ben^ts  accruing 
thereto.  Owners  of  land  within  the  district 
to  be  charged  with  any  portion  of  the  coat 
of  the  improvement  are  given  notice  and  op- 
portunity to  be  heard  up(m  the  question  of 
benefits  and  the  apportionm^it  of  the  charge 
to  be  made  therefor  against  the  seyeral 
tracts.  Not  until  aU  this  is  done  is  the  as- 
sessment finally  levied.  And  even  after  the 
assessment  is  levied  It  cannot  be  enforced 
against  any  of  the  property  except  by  fore- 
closure in  court,  as  the  liens  of  general  tax- 
es are  foreclosed  under  our  general  tax  laws. 

In  State  ex  reL  Latimer  v.  Henry,  28 
Wash.  38,  49,  68  Pac.  368,  372,  there  la  quoted 
with  approval  from  Flallbrook  Irrigation 
District  V.  Bradley,  164  U.  S.  112,  17  Sup. 
Ct.  56,  41  U  Ed.  369,  the  following: 

"Whenever  by  the  laws  of  the  state  or  by 
state  authority  a  tax,  assessment,  servitude,  or 
other  burden  is  imposed  upon  property  for  Hm 
public  use,  whether  it  be  for  the  whole  state  or 
of  some  more  limited  portion  of  the  community, 
and  those  laws  provide  for  a  mode  of  confirm- 
ing or  contesting  the  charge  thus  imposed  in 
the  ordinary  courts  of  justice,  with  such  notice 
to  the  person  or  such  proceeding  in  regard  to 
the  property  as  is  appropriate  to  the  natnre  of 
the  case,  the  judgment  in  such  proceedings  can- 
not be  said  to  deprive  the  owner  of  his  property 
without  due  process  of  law.    •    •    •  " 

It  seems  quite  clear  to  us  that  this  statute 
is  not  In  violation  of  the  dqe  process  of  law 
guaranties  of  either  our  state  or  federal  Con- 
stitutlon. 

[I]  It  is  contended  in  appellant's  behalf 
that  this  law  "Is  Indefinite,  uncertain,  and 
void,  for  want  of  form."  The  argument 
seems  to  be  that,  because  the  statute  does 
not  in  terms  provide  for  the  making  and 
recording  of  a  final  order  or  determination, 
in  form,  establishing  the  district  the  district 
never  comes  into  being.  There  may  be  room 
for  argument  as  to  Just  when  during  the 
course  of  the  proceedings  the  district  be- 
comes established,  but  we  think  it  becomes 
established  in  any  event  not  later  than  when 
the  county  commissioners  decide  upon  the 
nature  and  extent  of  the  proposed  improve- 
ment following  the  hearing  provided  for, 
touching  that  question,  in  section  20  of  the 
law  above  quoted.  This  we  think  forms  a 
sufficient  foundation  to  support  all  snbse- 
quent  proceedings  in  the  construction  and 
maintenance  of  the  improvement  in  so  ter 
as  the  creation  of  the  district  and  deciding 
upon  the  construction  of  the  impromn^it  is 
concerned. 

[7]  It  is  finally  contended  in  app^lant^ 
behalf  that  at  the  hearing  provided  for  la 
section  20  of  the  law,  the  county  commis- 
sioners made  such  changes  in  the  report  of 
the  engineer  that  a  new  notice  to  the  prop- 
erty owners  of  hearing  thereon  was  neces- 
sary to  enable  the  commissioners  to  lawfully 
make  such  changes.  These  changes  had  ref- 
erence only  to  the  estimated  damages  and 
benefits  made  by  the  engineer  accruing  to 
certain  land  within  the  district,  and  were 
made  upon  bearing  the  objections  of  the  ows- 
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er  thereof  to  the  engineer's  estimates.  No 
dianges  were  made  by  the  county  commission- 
ers In  the  "boundaries  of  the  district,"  nor  In 
the  *^lan8  of  the  proposed  Improrement," 
whldi  are  the  only  changes  requiring  a  new 
notice  and  a  new  hearing  under  section  20. 
We  think  the  changes  made  by  the  county 
commissioners  were  not  such  as  to  require 
farther  notice. 
The  Judgment  la  affirmed. 

ELLIS,  O.  J.,  and  FULIiBRTON,  MAIN, 
and  WEBSTER,  JJ.,  concur. 

aw  Waah.  «13>  ^^^ 

NATIONAL  SURETT  CO.  et  al.  t.  DENKT- 
RENTON  OLAY  ft  COAL  CO. 
(No.  14380.) 

(Supreme   Court   of   WaBhlngton.     March   22, 
19ia) 

X  Appeai  and  Ekbor  «=»1011(1)—Rk view- 
Fin  ding  ON  CloNruoimo  Etisehcb— Con- 

CI.n8IVENES& 

The  findings  of  a  court  aa  to  the  quality  of 
brick  furnished  under  a  contract  based  on 
▼olominous  and  sharply  conflicting  evidence, 
unless  not  sustained  by  a  preponderance  of  such 
evidence,  will  not  be  disturbed. 

2.  Appbax,  and  Ebbob  «=3l099(l)— Rbvikw— 
Sdbseqvent  Appeaia— Law  of  Case. 

Where,  on  a  former  appeal,  it  wag  deter- 
mined that  a  rebate  of  50  cents  per  1,000  was  to 
be  calculated  on  the  basis  of  No.  2  brick,  that 
became  the  law  of  the  case,  and  precludes  appel- 
lant from  insisting  on  a  different  basis  for  re- 
bate. 

3.  Apfeal  and  Ebbob  ^91099(1)— Review— 
scbseqtjent  appeai/— law  of  case. 

A  contention  that  interest  was  not  correct- 
ly calculated,  and  for  such  reason  a  tender  was 
insufficient,  cannot  be  beard  where  foreclosed  by 
former  judgment  on  appeal. 

D^artment  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  the  National  Surety  Company 
and  another  against  the  Denny-Renton  Clay 
ft  Coal  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

Balllnger,  Battle,  Hulbert  ft  Shorts,  of  Seat- 
tle^ for  appellant  Roberts,  Wilson  ft  Skeel 
and  O.  B.  White,  all  of  Seattle,  for  respond- 
ents. 

WEBSTER,  X  This  case  is  now  before  the 
coTirt  for  the  second  time.  A  complete  state- 
ment of  the  facts  will  be  found  in  the  former 
opinion  (89  Wash.  141,  154  Pac.  123).  and 
need  not  be  repeated.  It  was  there  held  that 
the  shipping  order  In  question  expressed  the 
true  contract  between  the  parties  and  exclud- 
ed the  reception  of  parcA  evidence  for  the 
purpose  of  varying  or  contradicting  Its  terms. 
TMs  contract  provided  for  the  delivery  of 
"highway  paving  brick"  at  the  stipulated 
price  of  (17.25  per  1,000.  Upon  the  former 
trial  In  the  court  below  the  purchaser  was 
denied  the  right  of  showing  that  the  brick  ac- 
tually furnished  was  not  highway  paving 
brick,  but  was  of  the  grade  known  as  No.  2. 
brl(^ — ^whlch,  according  to  the  seller's  price 


list,  was  of  the  value  of  113.75  per  1,000.  For 
this  error  the  judgment  was  reversed,  this 
court  holding  that  the  purchaser  was  entitled 
to  prove  that  the  article  delivered  was  not 
the  artlble  contracted  for,  but  one  of  Inferior 
quality  and  less  value.  The  cause  was  re- 
manded for  a  trial  of  this  Issue — the  quality 
of  the  brick  actually  furnished — the  amount 
thereof  not  being  in  dispute.  Upon  the  re- 
trial before  the  court  without  a  jury  the  re- 
spective parties  submitted  .their  evidence 
upon  this  Issue,  and  the  court,  with  the  con- 
sent of  all  parties,  made  a  personal  examina- 
tion of  the  premises.  Thereafter  flndinga 
were  made  to  the  effect  that  the  brick  fur- 
nished was  No.  2  brick,  and  judgment  in  fa- 
vor of  Peterson  and  his  surety  was  entered 
accordingly,  from  which  Denny-Renton  Clay 
ft  Goal  Company  has  appealed. 

[1]  It  is  first  contended  that  the  court  err- 
ed in  finding  that  the  brick  furnished  was 
not  of  the  quality  stipulated  In  the  contract 
With  respect  to  this  question  of  fact  we  have 
made  a  careful  and  painstaking  examination 
of  the  voluminous  record,  including  the  nu- 
meroos  exhibits  submitted — the  statement  of 
facts  alone  covering  690  pages.  The  evidence 
is  in  sharp  and  Irreconcilable  conflict  and  we 
cannot  without  unduly  extending  this  opin- 
ion to  no  purpose,  enter  upon  a  detailed  anal- 
ysis thereof.  It  is  sufficient  to  say  that 
from  our  Investigation  we  are  unable  to  con- 
clude that  the  findings  of  the  trial  court  are 
not  sustained  by  a  preponderance  of  the  evi- 
dence. We  have  repeatedly  held  that  upon  a 
close  questlcm  of  fact  the  judgment  of  the 
trial  court  is  entitled  to  weight,  and  will  not 
be  set  aside,  unless  we  can  say  that  it  is  not 
sustained  by  a  preponderance  of  the  evidence. 

[2]  It  is  next  insisted  that  it  it  be  assumed 
that  the  brick  furnished  was  of  the  No.  2 
grade,  the  court  erred  in  deducting  from  the 
list  price  a  rebate  of  60  cents  per  1,000;  It 
being  contended  that  the  rebate  was  only  al- 
lowable upon  highway  paving  brick  at  $17.25 
per  1,000.  By  reference  to  the  former 
opinion  in  which  the  shipping  order  is  set 
forth  in  full  it  will  be  seen  there  is  no  men- 
tion made  of  any  rebate.  It  is  admitted  that 
contemporaneously  with  the  making  of  the 
written  contract  it  was  orally  agreed  that 
Peterson  should  be  allowed  a  rebate  of  50 
cents  per  1,000  on  the  brick  furnished.  No 
evidence  was  taken  concerning  the  terms  of 
this  oral  agreement  and  we  have  no  means 
ot  knowing  whether  the  rebate  was  limited 
to  highway  paving  brick,  at  the  stlpidated 
price,  or  related  to  such  brick  as  was  ac- 
tually furnished  by  the  seller.  In  the  answer 
and  cross-complaint  of  Denny-Renton  Com- 
pany, It  is  alleged  that  Peterson  had  paid  on 
account  of  the  brick  the  sum  of  $25,215.90, 
which  amount  It  now  appears  Included  a  re- 
bate of  50  cents  per  1,000  on  the  brick  deliver- 
ed.    Upon  the  first  trial  in  the  lower  court 
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Peterson  admitted  a  balance  due  for  the 
brick,  and  tendered  that  amount  to  Denny- 
Benton  Company,  which  amount  was  calcu- 
lated on  the  basis  of  No.  2  bridt  at  the  list 
price,  less  a  rebate  of  60  cents  per  1,000.  Up- 
on the  former  appeal  we  said: 

"A  price  list  of  the  respondent  was  introduced 
In  evidence  showing  the  price  of  Nb.  2  brick  as 
$13.75  per  1,000  and  the  amount  tendered  by  Pe- 
terson would  be  the  correct  amount  due  the  re- 
spondent for  the  brick  delivered  If  it  was  No.  2 
brick." 

Thus  it  will  be  seen  this  court  finally  de- 
termined on  that  appeal  that  the  true  basis 
of  settlement  for  No.  2  brick  was  $13.75  per 
1,000,  less  the  rebate,  and  that  the  tender 
made  by  Peterson  was  sufficient  in  amount. 
Such  holding  Is  the  law  of  this  case,  and  pre- 
cludes appellant  from  now  Insisting  that  the 
calculation  should  be  made  upon  a  different 
basis,  or  that  the  tender  was  Insufficient.  As 
we  hare  already  noted,  the  only  issue  to  be 
determined  upon  the  retrial  was  the  4]uality 
of  the  brick  actually  furnished,  and  this 
seems  to  be  the  theory  upon  which  the  cause 
was  tried.  In  the  memorandum  opinion  of 
the  trial  court,  with  which  we  are  favored,  it 
Is  said: 

"It  was  stipulated  by  all  parties  at  the  trial 
that  3,823,900  brick  had  been  furnished  to  and 
accepted  by  Peterson  in  his  construction  of  the 
highway.  It  was  likewise  stipulated  that  prior 
to  the  commencement  of  the  action  Peterson 
paid  to  the  Denoy-Renton  Clay  &  Coal  Com- 
pany on  account  of  this  brick  the  sum  of  $25,- 
215.90  in  cash,  and  that  thereafter  and  prior  to 
the  filing  of  any  pleading  or  the  cross-complaint 
by  the  Denny-Renton  Clay  &  Coal  Company  in 
this  action,  Peterson  tendered  to  the  Denny- 
Renton  Company  the  sum  of  $27,500,  which  he 
claimed  to  be  in  full  of  his  entire  indebtedness 
on  account  of  this  brick.  It  was  likewise  stipu- 
lated that  this  sum  was  afterwards  in  fact  paid, 
prior  to  the  trial  of  this  action,  to  the  Denny- 
Renton  Company,  without  prejudice  to  the  fur- 
ther prosecution  of  the  action.  Peterson  and 
his  surety  contend  that  these  payments  fully 
satisfied  ute  indebtedness  under  the  shipping  or- 
der. The  Denny-Renton  Company  contends 
that  even  though  tiie  brick  furnished  was  in  fact 
No.  2  brick  instead  of  highway  paving  brick  the 
price  to  be  paid  therefor  was  $13.75  per  1,000. 
Peterson  and  his  surety  contend  that  from  this 
charge  of  $13.75  per  1,000  for  No.  2  brick  there 
should  be  deducted  a  rebate  of  60  cents  per 
1,000.  Of  course,  unless  this  rebate  of  50  cents 
per  1,000  should  be  allowed  Peterson,  the  Den- 
ny-Renton Company  would  be  entitled  to  a 
judgment  for  the  amount  of  this  rebate.  The 
main  bone  of  contention  in  this  case  at  the  trial 
was  whether  the  brick  furnished  was  highway 
paving  brick  or  No.  2  brick.  If  there  was  any 
contention  that  the  amount  of  the  tender  by 
Peterson,  on  the  theory  that  he  was  furnished 
with  No.  2  brick,  was  insufficient,  I  cannot  re- 
call it  It  was  the  impression  upon  my  mind 
throughout  the  trial  that  the  quarrel  was  not  as 
to  the  amount  of  the  tender  on  that  theory,  but 
as  to  the  quality  of  the  brick.  That  a  rebate 
of  50  cents  per  1,000  on  the  schedule  price 
was  to  be  allowed  for  whatever  brick  was  fur- 
nished under  the  shipping  order  seems  to  have 
been  the  common  nnderstanding." 

Onr  examination  of  the  record  convinces  as 
that  the  observations  of  the  trial  court  are 
correct. 


[S]  Some  farther  contention  Is  made  that 
interest  had  not  been  correctly  calcolated, 
and  for  that  reason  the  tender  was  insuffi- 
cient But  from  what  has  already  been  said, 
it  is  apparent  that  this  contention  also  is 
foreclosed  by  the  former  opinion,  in  which  it 
is  e:^ressly  held  that  the  tender  was  suffl- 
dent. 

When  the  trial  court  found  that  the  brick 
furnished  was  not  highway  paving  brick,  bat 
was  in  fact  No.  2  brick,  the  entire  controversy 
was  determined.  We  do  not  feel  Justified  in 
disturbing  this  finding.  The  Judgment  Is 
therefore  affirmed. 

ELLIS,  O.  J.,  and  PABKEE,  MAIN,  and    . 
FULIiBRTON,  JJ,  concur. 


(100  Wash.  S89) 

TRIBBLB  et  al.  t.  TAKIMA  VALLEY 
TBANSP.  CO.     (No.  14081.) 

(Supreme  Court  of  Washington.    March  22, 
1918.) 

1.  WosK  Ann  Laaob  $=328(1)  —  Abaroor* 
mknt— evidkncjt— sufficibnct  to  suppobt 
Verdict. 

In  an  action  on  quantum  meruit  by  railroad 
contractor  to  recover  for  labor  and  materials 
after  alleged  abandonment  of  contract  evidence 
held  sufficient  to  Sustain  a  verdict  that  contrac- 
tor contracted  on  basis  of  first  profile  as  sub- 
mitted, without  knowledge  of  radical  changes 
making  his  work  more  costly. 

2.  Work  and  Labor  i8=>30(2)— Constructioji 
—Radical  Charob— <2ubsiion  tor  Jury. 

Whether  under  a  railroad  construction  con- 
tract on  unit  basis  providing  for  change  in  the 
work  and  no  allowance  for  profit  on  work  elimi- 
nated, a  change,  requiring  the  wasting  of  40,- 
000  cubic  yardis  of  dirt  to  conform  to  demands 
of  another  railroad,  was  not  contemplated  in 
contract,  and  contractor  could  collect  therefor 
under  quantum  meruit,  was  for  the  jury. 

3.  Appeal  and  Error  €=>193(8)— Questions 
Not  (Raised  on  Trial— Pueadiwo. 

A  defendant,  having  failed  to  demur  or  re- 
quest special  verdict,  cannot  object  on  appeal 
that  a  complaint,  setting  up  one  cause  of  action, 
pleads  damages  as  separate  items,  and  that  a 
general  verdict  thereon  was  rendered  undw  the 
general  issue. 

4.  Appeal  and  Error  <St=>930(l) — Review^ 
Verdicts— Pbesumptio  ns. 

All  presumptions  are  to  be  indulged  in  fa- 
vor of  verdicts. 

5.  Appeal  and  Ebrob  (^3930(2)  —  Pbbsckp- 
tions— Verdict. 

Where  the  jury  were  instructed  upon  each 
item  of  damages  that,  unless  they  found  that 
the  railroad  company  had  made  a  change  snb- 
stantially  extending  contractor's  obligations, 
they  should  find  for  the  company,  it  wiU  be 
presumed  the  jury  rejected  all  changes  inconae- 
quential  or  within  contemplation  of  contract. 
8.  Trial  «=9331— Verdict— Cebtaintt. 

Where  verdicts  rest  on  mixed  fact  and  opin- 
ion, or  even  estimates  by  engineers,  reasonabl* 
certainty  is  sufficient,  since  engineers  assume  or 
find  a  different  basis  for  their  conclusions  from 
the  same  set  of  physical  facts. 
7.  Work  and  Labob  «sal2— Pertobiiarck— 
Decision  ok  Enozneeb. 

The  certificate  of  an  engineer  as  to  matters 
going  to  the  meaning  of  contract  may  be  final, 
but  upon  a  quantum  meruit  arising  out  of  a  de- 
parture so  radical  as  to  form  a  new  contract. 
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!  ampire  clanse  will  not  t>ar  resort  to  the 
irts. 

E>ei»Ttment   1.     Appeal    from    Superior 

urt,  Yaldma  Ooimty;   ^omas  E.  Grady, 

dge. 

Action    by    W.    K    Trlbble    and    others 

ainst  the  TaUma  Valley  Transportation 

>mpany.    Judgment  for  plaintiffs,  and  de- 

adant  appeals.    Affirmed. 

A.  C.  Spencer,  of  Portland,  Or.,  Richards 
Fontaine,   of  North   Taklma,   and   O.    B. 

ichran,  of  Portland,  Or.,  for  appellant. 
J.  Snlrely,  of  North  Yakima,  for  respond- 

t& 

OHADWICK,  J.  Respondents  are  con- 
ictors  engaged  in  railroad  construction, 
ley  were  awarded  the  contract  to  build  a 
rtain  line  of  railroad  for  the  appellant 
le  line  extended  from  the  dty  of  Yakima 
rou^h  Selah  Gap,  through  the  town  of 
lah  and  into  the  Selah  Valley.  The  work 
IS  done,  but  the  parties  disagreed  upon 
lal  settlement  Without  reviewing  the 
St  detail  with  which  the  record  abounds, 
may  be  ssld  that  the  cause  of  action  set 
<  by  respondents  rests  in  allegations  that 
ter  the  contract  was  entered  into  it  was 

radically   changed  by  the  appellant  as 

furnish  ground  for  a  recovery  upon  a 
antum  meruit  for  the  extra  cost  of  the 
)rk  and  labor  performed  and  for  profits 
it  by  reason  of  the  omission  of  material 
»m8.  Some  of  the  things  performed  and 
ne  are  alleged  to  have  been  made  neces- 
ry  by  the  cbangei  in  plans  and  to  have 
en  done  under  the  direction  and  at  the 
stance  and  requirement  of  the  engineer 
charge. 

Briefly  stated,  respondents  contend  that 
BiT  bid  was  made  upon  a  profile  showing 
rtaln  cuts  and  fills,  which,  if  carried  out, 
mid  ntake  what  counsel  calls  a  "balanced 
\"  that  is,  the  cuts  would  balance  the 
Is  with  a  iHwsible  excess  of  waste  ma* 
rial  amounting  to  about  2,000  yards;  that 
ter  the  contract  bad  been  entered  into 
g  engineer  in  charge  furnished  another 
Dflle  map,  which  had  been  made  to  con* 
:m  to  the  demands  of  the  Northern  Pa- 
le Railway  Company,  over  whose  right 
way  the'  line  was  to  be  oqnstructed,  and 
lich  fixed  the  tangent  of  the  line  at  64 
it  trotii  the  main  line  of  the  Northern 
ciflc,  and  directed  that  the  work  should 

done  aoeordlngly.  It  is  insisted  that 
is  necessitated  a  diange  of  the  line  to 
}  south  and  west  of  about  4  feet;    that 

reason  of  the  diaracter  of  the  ground, 
lich  was  a  very  steep  hillside  with  out- 
>pping  basaltic  rock,  the  wastage  was 
ry  much  greater  than  was  contemplated 

the  parties  when  the  contract  was  en- 
«d  Into;  that  it  became  necessary,  to 
iste  the  excess  material  over  and  to  the 
rth  side  of  the  Northern  Pacific  Railway 
icks;  that  this  was  accomplished  by  the 
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erection  and  use  of  an  overhead  trestle;  that 
the  change  In  the  work  demanded  and  the 
respondents  did  by  direction  of  the  engineer 
in  charge  waste  approximately  60,000  yardf 
across  the  Northern  Pacific  tracks;  and 
"that  the  reasonable  value  of  wasting  such 
material  over  the  grade  and  across  the 
tracks  of  the  Northern  Pacific  Railway  Oom- 
pany  and  into  the  Yakima  river  was  61 
cents  per  cubic  yard,  or  $24,000." 

It  is  also  contended  that  because  of  the 
cttange  in  the  line  of  the  road  appellant's 
engineer  directed  respondents  to  reduce  the 
cuts  from  18  to  16  feet;  that  this  change 
prevented  respondents  from  excavating 
blasted  material  with  a  steam  shovel,  as 
they  had  contemplated  and  c(Hni>elled  them 
to  employ  hand  labor  at  an  extra  cost  of 
$12,500. 

Other  contentions  are  that,  by  reason  of 
the  diange  respondents  were  put  to  the  ex- 
pense of  changing,  maintaining,  and  recon- 
structing- the  telegraph  lines  of  the  North- 
em  Pacific  Railway  Company  and  the  West- 
ern Dnion  Telegraph  Company,  to  th^r 
damage  In  the  sum  expended,  that  is,  $734.- 
25;  that  they  were  required  to  pay  out  fttr 
fiagmen,  operators,  and  watchmen  for  the 
protection  of  the  Northern  Pacific  Railway 
Company  the  sum  of  $3,654.60;  tbat  they 
were  required  to  tunnel  under  a  rock  crush- 
er belonging  to  the  state  of  Washington; 
that  the  amount  of  material  excavated  was 
1,000  yards,  which  under  the  contract  would 
have  brought  $840  to  respondents,  but  es- 
timated as  tunnel  work  would  have  been  as 
100  feet  at  $45  per  lineal  foot  or  $4,600.  Re- 
spondents credit  upon  this  item  the  sum  of 
$840,  and  demand  judgment  for  the  bal- 
ance of  $8,660. 

Respondents  farther  allege  that  they  were 
compelled,  by  reason  of  the  change  and  the 
direction  of  appellant  to  level  7,000  yards 
of  material  which  had  been  wasted  along 
the  Yakima  river  and  along  the  track  of 
the  Northern  Pacific  Railway  Company; 
that  the  cost  of  leveling  this  material  was 
60  cents  per  cubic  yard,  or  $3,500. 

It  is  alleged  that  because  of  the  change 
of  plans  after  the  contract  was  entered  Into 
a  certain  fill  to  the  south  of  the  Naches  riv- 
er was  reduced  from  17,427  cubic  yards  to 
approximately  5,00D  cubic  yards;  that  re* 
spondent's  profit  on  making  said  fill  would 
have  been  7  cents  per  cubic  yard,  but  the 
elimination  of  the  fill  caused  them  loss  and 
damage  in  the  sum  of  $869.80. 

Respondents  sue  for  other  Items,  but  these 
were  allowed  oa  the  admitted  settlement 
between  the  parties,  and  will  not  be  further 
noticed.  Respondents  submitted  claims  cov- 
ering these  several  amounts.  The  chief  en- 
gineer allowed  the  sum  of  $8,622.36,  being 
10  per  cent  on  the  final  estimates  allowed  by 
the  engineer,  and  the  sum  of  $4,466.07  on 
other  claims  made  by  respondents. 

Appellant  denies  that  there  were  duingea 
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except  snch  changes  as  were  provided  for 
In  the  contract,  or,  11  so,  that  the  change 
was  either  material  or  radical.  It.  Insists 
that  the  profile  upon  which  the  bid  was 
offered  was  no  more  than  an  approximation 
of  the  amount  of  material  to  be  moved ;  that 
the  legend  on  the  profile: 

"NOTE:  The  quantities,  distribution  and  clas- 
sificadon  shown  on  this  profile  are  calculated 
from  slopes  and  estimated  from  surface  indi- 
cations. No  provision  is  made  for  swell  or 
shrinkage  except  in  solid  rock.  The  fipures 
therefrom  are  entirely  approximate  and  will  be 
altered  in  accordance  with  the  cross-sections 
when  taken,  and  also  such  changes  made  in  dis- 
tribution as  may  be  found  necessary  or  desira- 
ble" 

— ^Is  a  part  of  the  contract,  and  was  notice 
to  the  respondents  that  the  profile  upon  which 
the  bid  was  made  was  not  binding,  but  that 
the  line  of  the  road  was  subject  to  change 
at  the  will  of  appellant;  that  the  profile 
was,  and  was  so  understood  by  the  parties, 
to  serve  no  other  purpose  than  as  a  basis 
for  estimating  bids;  that  the  contract  pro- 
vided in  terms  that  changes  might  be  made, 
and  if  such  changes  were  made,  they  were 
made  in  accordance  with  and  to  be  paid  for 
under  the  terms  of  the  contract.  That  part 
of  the  contract  relied  upon  is  as  follows: 

"The  right  Is  reserved  by  the  railroad  com- 
pany to  change  the  line  of  grade  at  any  stage 
of  uie  progress  of  the  work.  If  such  change 
should  increase  the  amount  of  work  to  be  done, 
such'  increased  amount  will  be  paid  for  at  the 
prices  herein  provided,  for  the  class  or  classes 
of  work  so  increased,  and  if,  on  the  other  hand, 
the  work  shall  be  diminished,  no  allowance  will 
be  made  on  account  of  anticipated  profits  on  the 
portion  which  is  eliminated.  The  quantities 
shown  on  maps  and  profiles  upon  which  the  es- 
timate of  work  to  be  done  is  based  are  exclu- 
sively for  the  purpose  of  preparing  such  esti- 
mate and  canvassing  the  bids  and  are  not  repre- 
sented as  correct.  They  may  be  either  increas- 
ed or  diminished  in  amount  or  classification,  as 
the  engineer  shall  determine,  after  the  work  is 
opened  up  and  during  its  progress  or  when  the 
same  shall  be  completed." 

[f]  Appellant  takes  the  further  position 
that,  if  it  be  held  to  be  otherwise,  respond- 
ents well  knew  at  the  time  of  making  their 
bid  that  appellant's  road  was  to  be  built  64 
feet  on  tangent  from  the  main  line  of  the 
Northern  Pacific  tracks,  and  that  It  was  ac- 
tually BO  built  by  them  in  keeping  with  that 
understanding. 

We  shall  pass  the  last  proposition  first. 
We  are  convinced  that  it  was  understood  by 
appellant  and  the  Northern  Pacific  Railway 
at  the  time  the  contract  was  entered  into  that 
the  new  road  should  be  constructed  54  feet 
on  tangent  from  the  Northern  Pacific  line, 
but  we  are  not  convinced  that  It  waa  so  un- 
derstood by  respondents.  Testimony  is  quot- 
ed by  appellant,  which  might,  if  taken  alonp, 
indicate  that  one  of  the  partners  so  under- 
stood It.  But  when  considered  in  its  setting, 
and  in  connection  with  other  testimony,  more 
especially  that  of  the  engineer  having  the 
work  in  charge,  we  are  constrained  to  bold 
that  the  Jury  was  warranted  In  Its  finding 
that  respondents  contracted  on  the  basis  of 


the  first  profile,  and  with  no  present  nnder> 
standing  that  a  change  would  be  made  that 
would  necessitate  the  wastage  of  any  ma- 
terlal_  over  the  Northern  Pacific  Railway 
tracks.  We  are  not  unmindful  of  the  charge 
that  the  testimony  of  the  engineer,  who  is 
not  pow  In  the  employ  of  appellant.  Is  un- 
reliable and  contradictory  of  itself,  but  the 
weight  of  the  testimony,  and  the  credit  of 
the  witness,  were  all  matters  for  the  Jury. 
The  material  inquiry  is  not  whether  the  en- 
gineer, who  was  a  witness  for  the  respond- 
ents, knew,  or  ought  to  have  known,  of  the 
demands  of  the  Northern  Pacific  Railway 
Company,  but  whether  he  brought  that  knowl- 
edge home  to  the  respondents. 

[2]  Upon  the  next  proposition  we  think  the 
question  whether  the  change  was.  so  radically 
material  as  to  give  to  respondents  a  right 
of  recovery  for  the  work  done  by  them  In 
excess  of  that  which  would  be  required  un- 
der the  contract  was  a  questlpn  of  fact  for 
the  Jury.  It  is  the  contention  of  the  appel- 
lant that  the  contract  was  let  upon  a  unit 
basis;  that  it  provides  in  terms  that  the 
company  shall  have  the  right  to  make  chang- 
es, the  extra  work  to  be  paid  for  as  agreed 
upon,  and  if  work  is  omitted.  "No  allowance 
will  be  made  on  account  of  anticipated  prof- 
its on  the  portion  which  is  eliminated." 
Counsel  cite  Waite  on  Engineering  Jurispru- 
dence, {  677: 

"As  a  general  rule,  it  is  well  settled  that  devi- 
ations and  changes  in  the  plans  of  a  structure 
will  not  imply  abrogation  or  abandonment, 
whether  the  contract  provides  that  such  changes 
or  deviations  may  be  made  or  not." 

They  also  cite  the  following  cases:  Wil- 
kins  V.  EUensburgh  Water  Co.,  1  Wash.  236. 
24  Pac.  460;  Kleburtz  ▼.  Seattle,  84  Wash. 
196,  146  Pac.  400;  McGrann  v.  North  Leb- 
anon R.  R.  Co.,  29  Pa.  82 ;  Dorsey  v.  McGeei, 
30  Neb.  657,  46  N.  W.  1018 ;  Bozarth  v.  Dud- 
ley, 44  N.  J.  Law,  304,  43  Am.  Rep.  373 ;  WU- 
liams  V.  Chicago,  S.  F.  ft  C.  By.  Co.,  153 
Mo.  487,  64  S.  W.  689;  Huckestein  v.  Nun- 
nery Hill  Incline  Plane  Co.,  173  Pa.  169,  33 
Atl.  1108 ;  Beers  v.  North  Milwaukee  Town- 
Site  Co.,  93  Wis.  669,  67  N.  W.  936;  Wells 
V.  Milwaukee  Railway  Co.,  30  Wis.  605.  The 
contention  being  that  the  principal  object  ot 
making  a  contract  on  a  unit  basis  is  to  guard 
against  a  cbar|;e  of  abrogation  or  abandon- 
ment, and  that  if  such  changes  are  not  to 
be  paid  for,  or  deducted  from  the  'contract, 
according  to  its  terms,  the  right  of  contract 
is  lost  to  the  builder,  and  he  is  made  sub- 
ject willy-nilly  to  a  suit  upon  a  quantum 
memlL 

Respondents  contend  that,  where  a  change 
is  made  that  is  'so  radical  as  to  materially  in- 
crease the  cost  of  the  work  and  compel  the 
doing  of  something  not  within  the  reasonable 
scope  of  the  contract,  a  recovery  may  be  had 
upon  a  quantum  meruit  Kleburtz  «.  Seattle^ 
84  Wash.  196,  146  Pac.  400 ;  Atwood  v.  Smith, 
64  Wash.  470,  117  Pac.  393;  Meacham  ▼. 
,  Seattle,  60  Wash.  238,  124  Pac.  1125;    Me- 
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raster  v.  State,  108  N.  T.  642, 16  N.  B.  41T; 
[enderson  Bridge  Ca  t.  McGrath,  134  U.  S. 
30, 10  Sup.  Ct  730,  33  L.  Bd.  834 ;  Salt  Lake 
ity  ▼.  Smith,  104  red.  457,  43  O.  C  A.  637; 
eymour  v.  Long  Dock  Co.,  20  N.  J.  Eq.  896; 
To\B  T.  McGavock,  29  Wis.  290;  Cincinnati 
outhern  Ry.  Co.  y.  CummlngB,  6  Ky.  Law 
ep.  442;  Wood  t.  Ft.  Wayne,  119  U.  S.  312, 

Sup.  Ct.  219,  30  L.  E».  416;  Chicago  & 
reat  Eastern  Ry.  Co.  v.  Vosbnrgh,  45  111. 
11;  Wright  V.  Wright,  11  Ky.  (1  Utt.)  179; 
>iibols  y.  Delaware  ft  Hudson  Canal  Co.,  4 
7end.  (N.  1.)  285;  McCormlck  y.  Oonnoly, 
Bay  (S.  C)  401;  Gammlno  v.  Inhabitants 
r  Dedham,  164  Fed.  593,  90  a  C  A.  465; 
leveland,  C,  C.  A  St.  L.  By.  y.  Moore,  170 
Id.  328,  82  N.  E.  52,  84  N.  E.  540;   Erfarth 

Stevenson,  71  Ark.  190,  72  S.  W.  49 ;  Boody 

Rutland  &  Burlington  R.  R.  Co.,  24  Vt 
>0,  Fed.  Cas.  No.  1,635;  Philadelphia,  Wll- 
dngton  &  Baltimore  R.  R.  Co.  y.  Howard, 
i  How.  307,  14  L.  Ed.  157. 
Respondents  further  contend  that  their 
ght  of  recovery  rests  In  the  direct  author- 
iatlon  of  the  president  of  the  company  and 
s  engineer,  and  that  out  of  these  autboriza- 
ons  an  express  promise  to  pay  a  reasonable 
rice  or  damages  arises  Independent  of  the 
mtract. 

The  cases  dted  are  generally  denied  or 
Istlngulshed  by  counsel  on  either  side.  It 
ould  unduly  extend  our  opinion  to  follow 
lelr  discussion.  The  real  merit  of  the  case 
>  whether  the  change  in  the  line  of  the  rail- 
ay  made  It  necessary  for  the  contractors 
»  waste  excess  material  amounting  to  ap- 
poxlmately  40,000  cubic  yards  In  a  way  not 
>ntemplated  by  the  contract,  and  which.  If 
}  change  had  been  made,  might  have  been 
sed  to  make  fills,  balance  the  Job,  to  their 
>st  and  damage  In  the  sum  of  51  cents  per 
iblc  yard,  and  the  extra  cost  of  leveling 
lis  waste  material  to  conform  to  the  de- 
ands  of  the  Northern  Pacific  Railway  Com- 
iny.  We  cannot  say  as  a  matter  of  law 
lat  the  thing  done  was  within  the  reasona- 
e  contemplation  of  the  parties  at  the  time 
e  contract  was  entered  Into,  or  that  It  Is 
nbraced  within  the  scope  of  the  contract  as 
rltten.  It  will  be  noticed  that  both  sides 
ly  upon  Kleburtz  y.  Seattle,  84  Wash.  196, 
rO  Pac.  400.  Appellant  quotes  that  part  of 
e  opinion  pertaining  to  the  first  item,  and 
spondent  relies  upon  our  discussion  of  ^e 
cond  Item.  The  one  declares  the  general 
tie  applying  to  contracts  let  upon  a  unit 

sis  that: 

"Where  the  contract  price  is  based  on  a  unit 

stem,  we  cannot  think  a  right  of  recovery  can 

zrounded  upon  a  loss  caused  by  reason  of  the 
rformance  of  work  required  by  the '  contract 
>rely  because  a  change  In  the  plans  of  the 
>rk  increased  the  number  of  units  of  work  of 
e  class  and  decreased  the  namber  in  another, 
pecially  where,  as  in  the  present  cases,  the 
:y  is  empowered  by  the  contract  to  make  'va- 
itions  In  the  quantity  of  the  work  to  be 
ne."* 

The  other  as  emphatically  declares  the  ez- 
ptlon  that: 


"An  engineer  in  diarge  could  not  make  sudi 
radical  and  material  changes  in  the  plans  of 
work  as  would  result  in  material  loss  or  dant- 
age  to  those  participating  in  or  affected  by  the 
performance  of  the  contract" 

The  Jury  having  found  that  the  change 
made  was  beycmd  the  intent  of  the  contract. 
It  seems  clear  to  us  that  the  case  falls  with- 
in the  discussion  of  the  second  Item.  It  la 
also  saved  under  the  suggestion  made  in  the 
first  part  of  the  opinion: 
"They  [appellants]  do  not  contend  that  the 
city  ordered  or  required  them  to  perform  any 
work  not  designated  or  contemplated  by  the 
contract" 

The  conrt  held  In  the  Kleburtz  Case  that 
the  work.  In  so  far  as  the  first  Item  was 
concerned,  was  designated  and  contemplated 
by  the  contract  It  Is  upon  the  contention 
that  the  work  done  was  not  contemplated 
by  the  contract  that  respondents  rest  their 
case,  and  to  again  refer  to  the  discussion  of 
the  second  Item  In  the  Kleburtz  Case: 

"It  is  our  opinion  that  it  is  a  radical  and  ma- 
terial change  such  as  the  city  [company]  had 
Ac  right  to  cause  to  be  made  without  rendering 
itself  liable  to  the  contractors  for  the  loss  it 
caused  them." 

We  cannot  say  that  the  changes  were 
either  minor  or  Inconsequential,  or  that  they 
were  made  necessary  to  overcome  engineer- 
ing difficulties  arising  In  the  progress  of  the 
work.  The  Jury  has  said  that  the  parties 
contracted  upon  the  profile  and  as  the  line 
was  staked  out  on  the  ground;  and  when 
the  company  by  Its  changes  made  It  Impossi- 
ble for  the  contractors  to  do  the  work  In 
the  manner  In  which  it  might  have  been 
done,  and  put  them  to  the  expense  of  wasting 
material  Instead  of  using  it  to  fill  excava- 
tions. It  made  Itself  liable  to  pay  the  reason- 
able cost  of  the  extra  work. 

f3, 4]  Respondents  asked  Judgement  for 
$60,491.99.  The  Jury  returned  verdicts  as 
follows: 

"We,  the  jury  in  the  above-entitled  cause, 
find  for  the  plaintiffs  and  assess  the  amount  of 
recovery  in  the  sum  of  thirteen  thousand  and 
eighty-eight  dollars  &  43/100  ($13,088.43/10(» 
dollars." 

"We,  the  jury  in  the  above-entitled  cause,  find 
for  the  plaintiffs,  and  assess  the  additional 
amount  of  recovery  in  the  sum  of  $25,780,  twen- 
ty-five thousand  seven  hundred  and  eighty  dol- 
lars." 

"Question:  Did  the  defendant  by  its  presi- 
dent, Mr.  O.  N.  Richkrds,  on  or  about  April 
11,  1913,  offer  to  pay  to  the  plaintiffs,  or  either 
of  them,  the  ten  per  cent  of  the  estimates  re- 
tained under  the  contract  amounting  to  the  sum 
of  $8,622.36,  together  with  the  sum  allowed  by 
Mr.  Boscbke,  amounting  to  $4,466.07  or  a  total 
of  $13,08&43?"     "Yea?' 

The  first  verdict  was  returned  under  the 
direction  of  the  court,  and  Is  made  up  by  an 
allowance  of  the  $8,622.36  on  final  estimates 
and  the  $4,466.07  allowed  for  extra  work. 
The  second  verdict  was  the  amount  allowed 
by  the  Jury  under  the  direction  of  the  court 
to  fix  the  additional  amount  to  which  re- 
spondents were  entitled,  if  any,  and  the  third 
verdict  was  taken  as  a  special  verdict  and  is 
self-explanatory.    While  it  would  have  been 
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the  better  practice  to  have  directed  tbe  Jury 
to  retnm  a  verdict  for  sncb  amoant  as  It 
found  to  be  due,  but  In  no  event  for  a  sum 
less  than  $13,088.43,  the  same  result  follows 
from  the  practice  adopted  by  the  court. 

Assuming  that  there  was  a  material 
change  In  the  contract,  and  granting;  that  re- 
spondents are  entitled  to  recover  upon  the 
general  Issue,  and  that  there  could  be  no 
legal  recovery  .upon  some  of  the  Items  claim- 
ed by  respondent,  appellatit  contends  that  if 
there  was  no  sufficient  evidence  to  sustain 
any  one,  or  more,  of  the  Items  submitted,  or, 
If  no  cause  of  action  could  be  stated  on  one 
or  more  of  them,  the  verdict  being  a  general 
verdict.  It  Is  Impossible  to  tell  what  the  jury 
allowed  on  each  item,  or  on  what  items  It 
.  found  for  respondents,  and  for  that  reason  the 
verdict  must  falL  It  Is  quite  generally  held 
that  where  two  Inconsistent  causes  of  action 
are  set  up,  and  one  is  sustained  by  the  evi- 
dence and  the  other  is  not,  a  general'  verdict 
will  not  be  allowed  to  stand,  the  theory  being 
that  the  court  cannot  say  whether  the  Jury 
based  its  verdict  upon  the  cause  sustained, 
or  the  onff  not  sustained.  In  such  cases  the 
verdict  is  held  void  for  uncertainty.  At 
common  law  a  motion  In  arrest  of  Judgment 
would  lie.  2  Tldd's  Practice,  884.  But  here 
there  Is  but  one  cause  of  action.  It  grows 
out  of  a  change  in  the  contract  made  by  the 
parties.  From  that  change  certain  damages 
resulted  to  respondents.  >E\)r  convenience  in 
pleading,  they  have  set  these  damages  up 
as  B^arate  items  under  one  cause  of  action. 

No  objection  was  made  that  causes  of  ac- 
tion had  been  Improperly  Joined,  or  that  they 
should  be  separately  stated,  so  while  each 
item  became  an  issue  of  fact,  the  case  went 
to  the  Jury  upon  a  general  issue.  It  was 
within  the  province  of  the  Jury,  indeed  it 
became  Its  duty,  to  measure  the  testimony 
going  t»  each  item.  It  necessarily  rejected 
some  wholly,  or  In  part,  for  the  recovery  is 
far  below  that  demanded,  or  which  might 
have  been  returned  in  favor  of  respondents. 
All  presumptions  are  to  be  indulged  in  favor 
of  verdicts.  No  motion  to  separately  state 
causes  of  action  was  made.  No  demurrer 
was  directed  to  any  item  of  the  complaint, 
and  no  request  for  special  verdicts  upon  the 
several  items  was  made  in  the  court  below. 
In  the  absence  of  either  motion,  or  demurrer, 
or  a  request  for  special  verdicts,  we  must 
presume  that  appellant  was  willing  to  rest 
its  case  upon  the  general  issue  tendered  in 
its  pleadings,  that  is,  whether  there  had  been 
a  change  In  the  contract,  or  whether  under 
the  contract  it  had  a  right  to  make  the  chang- 
es, and  not  upon  a  plea  of  uncertainty  if  it 
should  transpire  that  a  general  verdict  un- 
favorable to  it  was  returned.  Appellant  had 
at  the  trial  every  weapon  which  it  now  em- 
ploys, and  it  might  have  ar<4ded  the  present 
situation  by  invoking  the  remedies  afforded 
by  statute  as  well  as  a  practice  sanctioned 
at  common  law  and  generally  recognized  by 
statute    Walker  v.  N.  M.  &  S.  P.  Ry.  Ook, 


165  U.  S.  698,  17  Sxsp.  Ct.  421,  41 1,.  Ed.  887. 
Nor  does  the  record  show  tlmt  the  form  oC 
verdict  was  objected  to  when  it  was  received, 
and  it  was  still  within  the  power  of  the  trial 
Judge  to  save  the  question  now  presented  and 
avoid  the  consequence  which  is  now  com- 
plained of. 

To  avail  Itself  of  the  rule,  appellant  most 
assume  that  it  has  been  charged  upon  two 
or  more  distinct  and  InconsistMit  causes  of 
action.  Thus  treated,  appellant  is  not  now  In 
position  to  take  advantage  of  the  objection. 
The  improper  union  of  several  causes  of 
action  is  made  a  ground  of  demurrer  under 
Rem.  Code,  {  250,  and,  if  no  objection  be  tak- 
en In  the  manner  provided  by  law  (section 
263)  the  objection  is  waived.  By  Joining  up- 
on the  general  issue,  appellant  was  otmtent 
to  treat  the  action  as  one  upon  a  general 
cause  of  action  resting  in  breach  of  contract, 
and  cannot,  upon  motion  for  a  new  trial, 
urge  a  position  which  can  only  be  sustained 
by  treating  the  several  items  of  damage  as 
Independent  causes. 

"The  verdict,  •  •  •  being  general,  found 
all  the  essential  facts  and  issues  in  favor  of 
appellee,  and  all  reasonable  pi'esumptions  and 
intendments  must  be  made  to  sustain  it"  Cen- 
tral  Union  TeL  Ca  v.  Fehrlng,  146  Ind.  18», 
45  N.  E.  64. 

"It  is  a  settled  rule  [hi  England]  that  if  the 
same  count  contains  two  demands  or  complaints, 
for  one  of  which  the  action  lies,  and  not  for 
the  other,  all  the  damage  shall  be  referred  to 
the  good  cause  of  action,  although  it  would  b* 
otherwise  if  they  were  in  separate  counts."  Dos 
V.  Dyeball,  1  Lord  Kay.  70. 

Although  this  rule  may  seem  technical,  it 
Is,  as  said  in  Northern  Central  Railway  Ca 
V.  Mills,  61  Mid.  358,  supported  by  very  tiigh 
authority. 

In  the  state  of  the  record,  the  verdict  being 
for  respondents  upon  the  general  Issue  of  a 
radical  change  in  the  work,  it  is  certain 
that  they  are  entitled  to  recover  upon  some 
Items,  if  not  upon  aU,  and,  appellants  having 
passed  a  demurrer,  and  not  having  asked 
for  special  verdicts  upon  the  several  items, 
and,  there  being  foundation  In  law  and  amplo 
testimony  to  sustain  the  verdict  upon  the 
two  items  of  wasting  material  over  the 
tracks  of  the  Northern  Pacific,  and  level- 
ing it,  we  think  there  is  no  sound  reason 
why  it  should  not  now  be  intended  that  the 
verdict  is  supported  by  the  actionable  items 
rather  than  up<xi  those  which  may  admit  of 
doubt  or  discussion. 

[i]  Moreover,  the  court  Instructed  the  Jury 
upon  each  item,  to  the  efTect  that,  unless 
they  found  from  the  evidence  that  a  change 
had  been  made  with  reference  thereto  whidi 
substantially  extended  the  obligation  of  the 
contractors  beyond  the  scope  and  Intent  ot 
the  contract,  they  should  find  for  appellant. 
This  being  so,  we  are  not  without  authoritr 
In  our  own  reports  for  indulging  In  the  pre- 
sumption that  the  Jury  rejected  all  incon- 
sequential changes  and  those  which  were 
within  the  right  of  appellant  to  make,  and 
based  the  verdict  upon  changes  which  the 
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tesUmony  woold  sustain  as  radical.  Miller 
T.  Eastern  Ry.  &  Lbr.  Co.,  84  Wash.  31,  146 
Pac.  171. 

Tbe  largest  claim  of  the  respondents,  and 
the  one  np<Hi  which  the  verdict  must  in  the 
main  rest.  Is  the  one  for  carrying  the  excess 
waste  over  the  Northern  Pacific  tracks.  For 
the  work  of  excavating  and  blasting  respond- 
ents were  allowed  84  cents  per  cable  yard. 
They  alleged  that  the  reasonable  value  of  car- 
rying the  waste,  over  the  contract  price,  was 
51  cents.  It  is  complained  that  the  testi- 
mony of  respondents  to  sustain  both  tbe 
amount  of  waste  and  the  cost  of  moving  it  is 
so  vague,  conjectural,  and  uncertain  that  It 
will  not  support  a  verdict.  Measurements  and 
esfimates  were  made  by  both  parties,  and 
other  evidence  of  less  convincing  character 
was  Introduced  by  respondent  The  jury  was 
warranted  in  coming  to  some  conclusion.  It 
evidently  gave  more  weight  to  the  testlmoay 
of  respondents  than  that  of  appellants. 

[•]  When  verdicts  rest  in  mixed  fact  and 
oplnlmt,  or  even  In  estimates  made  by  engi- 
neers, absolute  certainty  is  not  essential. 
Reasonable  certainty  is  all  that  is  required, 
for  it  is  known  that  men  who  give  opinions 
reason  from  different  premises,  and  engineers 
assume,  or  find,  a  dilferent  basis  for  their 
craiclnsions  out  of  the  same  set  of  physical 
factSL 

Nor  do  we  think  that  it  follows,  because 
resiwndents  were  allowed  84  cents  for  ex- 
cavating under  the  contract  and  were  bound 
to  waste  excavated  material,  or,  to  be  plaln- 
«,  to  dispose  of  it  at  their  own  cost  within 
the  contract  price,  that  an  allowance  of  Ql 
cents  for  carrying  it  over  and  wasting  it  be- 
yond the  Northern  Padflc  tracks  would  re- 
sult in  a  double  payment  in  degree,  or  at  alL 
Under  the  theory  of  respondents,  and  they 
seem  to  have  established  it  to  the  satisfaction 
of  the  Jury,  appellant  had  done  away  with 
the  places  where  the  excavated  material 
would  have  been  wasted  if  the  original  plan 
had  been  adhered  to. 

The  recovery  sought  was  for  "the  reasona- 
ble value  of  wasting  said  material  from  said 
grade  across  the  tracks  of  the  Northern  Pa- 
cific Railway  Company  and  into  the  Yakima 
river."  No  motion  or  demurm  was  directed 
to  this  Item  of  the  complaint  It  was  not 
only  by  a  general  denial.  Appellant  stood 
npcm  Its  construction  of  the  contract,  the  le- 
gal effect  of  the  final  estimate  by  the  engi- 
neer, and  a  plea  of  estoppel  not  now  neces- 
sary to  be  considered.  Requested  instruc- 
tions were  drawn  upon  the  theory  that  ap- 
pellant had  a  rlifbt  to  Change  the  plan ;  that 
there  was  in  fact  no  change ;  and  that  tf  the 
change  were  made,  it  was  not  a  radical  de- 
parture from  the  original  plana.  No  request 
was  made  for  a  credit,  or  that  the  Jury  con- 
sider the  dlff«-ence  in  cost  The  issue  was 
dear-cut,  win  or  lose,  upon  the  respective 
theories  of  the  parties.  Tbe  Jury  was  so 
directed  that  It  could  not  evade  or  confuse 


the  issue.  It  found  that  the  line  had  not 
been  built  as  it  had  been  staked  upon  tbe 
ground,  and  that  the  cost  of  wasting  the  ex- 
cess material  was  not  within  the  contempla- 
tion of  the  parties  at  the  time  the  contract 
was  entered  into. 

Under  this  state  of  the  record,  we  do  not 
see  our  way  to  overturn  the  case  upon  a  con- 
sideration to  which  the  attention  of  tbe  trial 
Judge  and  Jury  was  not  invited.  We  must 
presume  rather  that  the  Jury  was  mindful 
of  the  written  contract,  and  gave  no  more 
than  tbe  reasonable  cost  of  wasting  the  ma- 
terial over  and  above  the  cost  of  the  work 
which  would  have  been  necessary  if  the  orig- 
inal plan  had  been  adhered  to. 

[J]  The  claims  of  respondent  were  all  sub- 
mitted to  Mr.  Pitman,  who  had  charge  of  the 
work.  Before  he  had  acted  upon  them  a  Mr. 
Boschke  was  appointed  chief  engineer.  The 
latter,  after  the  lapse  of  some  time,  during 
which  negotiations  and  correspondence  were 
carried  on,  finally  made  the  awards  herein- 
before referred  to.  His  decision  was  put  in 
writing  after  this  case  had  been  begun.  The 
question  whether  Mr.  Boschke  could  make 
the  award,  the  difference  having  been  sub- 
mitted to  Mr.  Pitman,  is  raised.  But  we 
think  it  unnecessary  to  decide  the  question 
whether  an  award  must  be  made  by  the  en- 
gineer or  architect  to  whom  the  diroute  is 
submitted,  or  by  the  one  in  charge  wnen  the 
decision  is   made.     The   contract   provides: 

"It  is  mutually  agreed  between  said  parties 
that  to  prevent  or  settle  all  disputes  or  mis- 
understandings between  them  in  relation  to  any 
of  the  stipulations  contained  in  this  agreement, 
or  their  performance  by  either  of  said  parties, 
the  engineer  shall  be,  and  is  hereby  made,  um- 
pire to  decide  all  matters  arising  or  growing 
out  of  this  contract 

"It  is  further  agreed  and  expressly  under- 
stood that  the  decision  of  tbe  engineer  on  any 
point,  or  matter  touching  thia  agreement  shaU 
be  final  and  conclusive  between  the  parties  here- 
to, and  each  and  every  of  said  parties  waives 
any  and  aU  right  of  action,  suit  or  suits,  or 
other  remedy,  in  law  or  equity,  under  this  con- 
tract, involviiig  dectsions  made  and  to  be  made 
by  the  engineer." 

Provisions  of  this  character,  when  con- 
tained in  building  contracts,  have  been  read- 
ily sustained  by  the  courts,  but  they  are  ner- 
er  extended  beyond  their  terms.  The  power 
of  the  architect  to  act  as  a  final  arbiter  is 
limited  to  the  settlement  of  such  matters  as 
arise  in  or  grow  out  of  the  contract  The 
premise  of  all  ifhe  reasoning  to  which  courts 
have  resorted  to  sustain  these  stipulations  is 
that  the  architect  may  decide  what  is  within 
an  admitted  contract,  but  we  know  of  no 
cases  holding  that  an  engineer  or  architect 
may,  under  such  a  provision,  decide  what 
the  contract  is,  or,  as  in  this  case,  defeat  by 
his  certificate  the  well-established  principle 
that  a  radical  departure  from  a  contract  re- 
leases the  parties  from  its  obligations  and 
leaves  them  to  their  remedies  and  defenses 
under  the  law  of  quantum  meruit  or  quantum 
valebat 
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If  the  contract  be  admitted,  the  certificate 
of  the  engineer  as  to  all  matters  going  to  the 
meaning  of  terms  or  nonperformance  may  be 
final,  but  where  the  suit  is  not  upon  the  writ- 
ten contract,  but  upon  a  quantum  meruit 
arising  out  of  a  departure  so  radical  as  to  be 
in  legal  effect  a  new  contract,  the  umpire 
clause  will  not  be  held  to  bar  a  resort  to  the 
courts  by  an  aggrieved  party. 

To  hold  that  the  certificate  of  the  engineer 
is  final  and  conclusive  upon  the  parties  would 
be  to  hold  that  there  had  been  no  departure 
from  the  original  contract  contrary  to  what 
seems  to  us  to  be  an  evident  fact:  a  fact  con- 
firmed by  the  verdict  of  the  Jury.  It  would 
be  to  hold  that  it  is  within  the  power  of  an 
engineer  under  an  umpire  clause  to  determine 
the  legal  rights  of  the  parties,  for  the  cer- 
tificate of  the  engineer  was  drawn  under  the 
theory,  and  is  now  depended  upon  to  sustain 
the  position  of  the  appellant  that  the  right  of 
the  parties  rests  in  the  original  contract 
That  an  engineer  or  architect  cannot  deter- 
mine the  legal  rights  of  the  parties  under  a 
contract  or  bind  them  to  the  performance  of 
a  written  contract  in  the  event  of  a  radical 
departure  is  well  settled. 

"When  it  is  established  that  a  contract  may 
be  abandoned,  and  a  suit  niton  quantum  meruit 
or  quantum  valebat  be  m&intained,  it  follows 
that  this  provision  In  regard  to  the  persona 
selected  to  decide  on  the  compliance  with  its 
specifications  is  of  no  avail  as  a  defense.  Their 
testimony  stands  on  the  same  ground  as  that  of 
other  witnesses."  Yeats  v.  Ballentine,  66  Mo. 
630. 

See  EHllott  on  Contracts,  $  728 ;  King  Iron 
Bridge  &  Mfg.  Co.  v.  St  Louis  (C.  C.)  43  Ted. 
768,  10  L.  Ft  A.  826:  G.,  H.  &  S.  A.  R.  Co.  v. 
Henry,  66  Tex.  685 ;  McAvoy  v.  Long,  13  HI. 
147;  Alton,  etc.,  B.  K.  Co.  v.  Northcott,  15 
IlL  49;  Atlanta  &  Richmond,  etc.,  R.  R.  Co. 
V.  Manghan  &  Prlckett,  49  6a.  266 ;  Scott  v. 
Parkview  Realty  &  Imp.  Co.,  241  Mo.  112, 
145  S.  W.  48 ;  and  to  the  same  effect  Atwood 
V.  Smith,  64  Wash.  470,  117  Pac.  393;  Weif- 
fenbach  v.  Smith,  97  Wash.  301, 166  Pac.  613. 

In  cases  where  the  architect's  certificate 
would  otherwise  be  held  to  be  a  prerequisite 
to  the  bringing  of  a  suit,  it  has  been  held  tliat 
an  abandonment  or  radical  departure  will 
overcome  the  umpire  clause  of  the  contract 
It  was  so  held  in  Sweatt  v.  Bonne,  60  Wash. 
18,  110  Pac.  617,  where  reliance  was  put  up- 
on a  contract  and  apt  authority  cited  to  sus- 
tain the  position  of  the  owner,  but  the  court 
held: 

"These  decisions  would  seem  to  support  tills 
contention  made  in  behalf  of  appellants,  if  this 
was  an  action  to  recover  a  balance  due  upon  the 
first  contract  only,  and  the  building  had  not 
been  so  changed  by  the  other  contracts  and  the 
extra  work  as  to  become  a  building  very  ma- 
terially different  in  kind  and  structure  from  the 
building  originally  contracted  for.  By  these 
changes  the  cost  of  the  building  was  increased 
more  than  one-half,  and  its  size  was  practical- 
ly doubled.  We  think  that  this  is  not  the  build- 
ing contemplated  in  the  original  contract  and 
the  architect  was  not  by  agreement  of  the  par- 


'  ties,  made  the  final  Judge  of  its  eompletion. 
Both  of  the  later  contracts,  whidi  resulted  m 
the  building  being  so  changed  as  to  become  a 
substantially  different  building,  are  silent  upon 
that  subject.  Whatever  the  authority  of  an 
architect  may  be  as  an  agreed  arbiter  between 
an  owner  and  a  contractor,  the  law  will  not 
regard  the  owner  bound  by  a  decision  of  the 

'  architect  except  in  so  far  as  the  owner  has  un- 
mistakably agreed  to  be  so  bound." 

I  This  rule  is  noticed  by  Clark  in  his  Archi- 
tect, Owner,  and  Builder  Before  the  Law,  at 
page  177: 

I  "Where  a  contract  partly  executed  is  aban- 
doned by  agreement  of  the  parties,  or  by  the 
fault  of  one  of  them,  or  where  such  alterations 
and  changes  have  been' made  as  to  obscure  to- 
tally the  original  agreement,  it  sometimes  hap- 
pens that  the  contract  is  treated  by  the  court 
as  no  longer  existing,  and  the  builder  is  held 
to  be  entitled  to  recover  quantum  meruit  for 
his  work  and  materials ;  that  is,  what  they  can 
be  proved  to  have  been  really  worth,  without 
regard  to  the  contract  price  for  them.  In  such 
a  case,  it  becomes  important  to  know  whether 
it  is  stlU  necessary  to  produce  the  architect's 
certificate,  in  order  to  recover  payment  on  the 
new  basis.  The  law  appears  to  be  that  it  is 
not  necessary,  in  such  cases,  to  produce  the  cer- 
tificate." 

I  See,  also,  Dinsmore  v.  Livingston  County. 
60  Mo.  241;  Davis  v,  Badders,  95  Ala.  348, 
10  South.  422;    Elliott  on  Contracts,  {  3771. 

We  can  see  no  difference  between  the  cases 
cited  and  the  case  at  bar.  If  the  action  is 
not  upon  the  written  contract,  but  upon  a 
quantum  meruit  or  quantum  valebat.  It  would 
follow  tbat  the  certificate  of  the  engineer 
would  be  no  more  than  an  opinion,  and 
I  would  stand  upon  no  higher  ground  than  the 
opinion  of  other  witnesses  equally  competent. 

Our  holding  is  that  respondents  are  not 
concluded  by  the  findings  of  the  chief  engi- 
I  neer. 

Appellant  makes  many  assignments  of  er- 
ror going  to  instructions  given  and  refused, 
but  they  all  rest  in  appellant's  theory  of  the 
case.  This  being  rejected  as  without  merit, 
it  will  be  unnecessary  to  extend  this  (pinion 
with  a  discussion  of  them. 

Affirmed. 

ELLIS,  C.  J„  and  MAIN,  and  MOUNT,  J  J., 

concur. 

(n  Or.  M») 
ALLIANCE  TRUST  CO.,   Limited,  v.  HUB- 
BARD et  al. 
(Supreme  Gonrt  of  Oregon.     March  12,  1018.) 

1.  Appeal  and  Erbob  9=31106(2)— Necebsitt 
ov   Rkmand — Receiver's  Accounts. 

In  suit  to  foreclose  mortgage,  the  court, 
pursuant  to  their  stipulations,  having  appointed 
a  receiver  to  take  charge  of  and  collect  the  rents 
and  profits  of  the  property,  and  such  receiver 
having  collected  the  rents  and  paid  current  ex- 
penses, it  will  be  necessary  for  the  trial  court 
to  ascertain  the  amount  the  receiver  has  to  ap- 
ply on  plaintiff's  mortgages,  and  the  suit  will 
be  remanded  for  final  decree  after  making  de- 
duction of  the  amount  available. 

2.  Attorney  and  Client  ®=>21— Aonna  fob 
Different  Parties. 

Where  an  owner  contracted  for  the  erection 
!  of  a  building,  and  gave  mortgages  to  secure  the 
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money,  tber«  was  no  Imprmprietr  in  her  attor* 
ney'a  acting  as  attorney  for  the  contractors 
against  the  bank  whidi  advanced  the  money 
for  construction  after  bis  relations  with  the 
owner,  aa  her  attorney,  had  ceased. 

8.   M0RTQAOB8  «=9l51(l)— PBIOBITT   of   liDBNS 

— AasiONioNT  or  Lbasb. 
A  note  executed  by  the  owner  ot  a  building 
and  secured  by  her  assignment  of  a  lease  of 
part  thereof  created  a  lien  which  must  be  post- 
poned to  the  liens  of  the  owner's  mortgages,  ex- 
cept in  so  far  aa  one  of  the  mortgages,  subse- 
quent to  the  assignment,  may  be  affected  by  the 
rentals  that  have  been  or  may  be  collected  on 
the  leaae. 

In  Banc.  Appeal  from  Circuit  Conrt,  Marl- 
on Conntr;   William  Galloway,  Judge. 

Suit  by  the  Alliance  Trust  Company,  Limit- 
ed, against  Fannie  B.  Hubbard,  W.  M.  Welch, 
and  C.  R.  Welch,  as  partners  doing  business 
under  the  firm  name  and  style  of  Welch 
Bros.,  John  Bayne,  and  the  United  States 
National  Bank  of  Salem,  Or.  From  the  de- 
cree, plaintiff  and  defendants  Weldt  Bros, 
and  John  Bayne  appeal.  Reversed  in  part, 
and  cause  remanded  for  an  accounting  and 
entry  of  decree  therein  in  accordance  with 
the  opinion. 

On  May  14,  1912,  plaintiff,  the  Alliance 
Trust  Company,  Limited,  loaned  to  defend- 
ant Fannie  B.  Hubbard  $45,000,  and  as  se- 
curity for  the  payment  thereof  she  executed 
and  deUvered  to  it  a  mortgage  upon  the 
east  luOf  of  lots  1  and  2  in  block  20  In  the 
dty  of  Salem,  upon  which  the  Hubbard 
Building  Is  situated  at  the  southwest  comer 
ot  State  and  High  streets;  the  mortgage 
covering  other  city  property  and  also  a  farm 
of  202  acres  near  Salem.  On  June  7,  1812, 
the  mortgagor  repaid  $15,000  of  this  loan, 
and  the  property  in  block  30  of  the  city  of 
Salem  was  released  from  the  mortgage  and 
the  principal  of  the  debt  was  reduced  to  $30,'> 
000k  *  The  loan  was  to  be  used  in  the  erection 
of  the  Hubbard  Building.  Subsequently  the 
mortgagor  changed  her  plans  In  regard  to 
ttte  building  and  concluded  to  add  two  addi- 
tional stories  to  the  original  plan,  making 
four  stories.  To  enable  her  to  finance  her 
larger  plans 'she  aM>lied  to  the  plaintiff  for 
an  Increase  of  loan.  On  September  16,  1912, 
plaintiff  loaned  her  an  additional  sum  of 
$30,000,  and  to  secure  the  same  she  executed 
to  plaintiff  a  second  mortgage  covering  the 
Habbard  Building  property  and  the  farm. 
This  loan  was  evidenced  by  a  series  of  nine 
principal  notes,  eight  for  $2,000  each,  one 
maturing  on  the  1st  day  of  May  and  Novem- 
ber of  each  year  from  November  1,  1913,  to 
May  1,  1917,  and  one  for  $14,000,  maturing 
November  1,  1917.  Upon  the  completion  of 
the  building  Mrs.  Hubbard  found  herself  un- 
able to  meet  her  obligations  to  her  contrac- 
tors, the  defendants  Welch  Bros.,  and  in  or- 
der to  prevent  lien  foreclosures  she  applied 
to  plaintiff  for  a  third  loan  of  $10,000.  On 
July  28,  1913,  plaintiff  loaned  her  this  sum, 
taking  her  note  for  the  same^  and  as  security 


she  executed  a  third  mortgage  covering  the 
Hubbard  Building  property  and  the  farm. 
E3ach  of  the  principal  notes  was  so  drawn  as 
to  bear  Interest  after  maturity  at  the  rate  of 
8  per  cent  per  annum.  The  loan  secured  by 
the  flrst  mortgage  was  to  bear  interest  from 
date  until  the  maturity  of  the  principal  note 
at  the  rate  of  7  per  cent,  per  annum,  as  evi- 
denced by  a  series  of  ten  Interest  notes  r^>- 
resenting  semiannual  Installments  of  inter- 
est, payable  May  1st  and  November  Ist  of 
each  year  from  November  1,  1912,  to  May  1, 
1917.  The  loan  secured  by  the  second  mort- 
gage was  to  bear  interest  from  date  until 
maturity  at  the  rate  of  7  per  cent  per  an- 
num, as  evidenced  by  a  series  of  eleven  In- 
terest notes  representing  semiannual  install- 
ments of  Interest,  payable  May  Ist  and  No- 
vember Ist  of  each  year  from  November 
1,  1912,  to  November  1,  1917.  The  loan  se- 
cured by  the  third  mortgage  was  to  bear 
interest  from  date  until  maturity  at  the 
rate  of  8  per  cent,  per  annum,  as  evidenced 
by  a  series  of  nine  interest  notes  represent- 
ing semiannual  Installments  of  interest,  pay- 
able May  1st  and  November  Ist  of  each  year 
from  November  1,  1913,  to  November  1,  1917. 
Among  other  covenants  contained  in  plain- 
tiff's mortgages  'was  one  that  the  mortgagor 
would  keep  the  buildings  upon  the  mortgaged 
premises  Insured  against  loss  or  damage  by 
fire  In  the  sum  of  $50,000,  and  It  was  provid- 
ed that  If  the  mortgagor  should  fall  to  pro- 
cure such  insurance  or  fall  to  pay  the  premi- 
ums therefor,  the  mortgagee  might  procure 
such  insurance  and  at  its  option  pay  the 
premiums  therefor,  and  any  amount  so  paid 
with  Interest  at  10  per  cent  per  annum 
should  be  added  to  and  become  a  part  of  the 
debt  secured  by  said  mortgages.  The  mort- 
gagor failed  to  keep  up  her  Insurance  as 
agreed,  and  in  order  to  protect  its  lien  the 
plaintiff  on  May  16,  1915,  advanced  and  paid 
Insurance  premiums  to  the  amount  of  $927, 
no  part  of  which  was  ever  paid  by  the  mort- 
gagor. 

The  mortgagor  wholly  failed  to  comply 
with  the  conditions  of  said  mortgages.  She 
defaulted  in  the  payment  of  taxes  for  the 
year  1914,  in  the  i>ayment  of  interest  on  all 
of  said  loans,  and  in  the  payment  of  install- 
ment principal  notes  secured  by  the  second 
mortgage.  By  reason  of  these  defaults  on 
August  18,  1915,  plaintiff  commenced  this  suit 
In  the  circuit  court  for  Marlon  county  for 
the  foreclosure  of  all  of  said  mortgages.  At 
that  time,  in  addition  to  the  arrears  of  $927 
in  Insurance  premiums,  the  mortgagor  was 
in  default  to  the  amount  of  $1,050  Interest 
on  the  flrst  mortgage,  $2,100  interest  on  the 
second  mortgage,  $8,000  principal  on  the  sec- 
ond mortgage,  and  $800  Interest  on  the  third 
mortgage,  besides  a  large  amount  of  accrued 
interest  on  the  delinquencies.  In  each  of 
plaintiff's  mortgages  the  mortgagor  expressly 
agreed  that  in  case  of  foreclosure  she  would 
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pay  sadi  a  snm  as  the  oonrt  miirbt  adjudge 
reasonable  as  attorney's  fees  to  be  allowed  the 
plaintiff  In  such  suit  In  the  complaint  it  was 
alleged  that  $2,000  was  a  reasonable  sum  to 
be  allowed  as  attorney's  fees  for  the  fordo- 
snre  of  the  first  mortgage,  $2,000  for  the  sec- 
ond mortgage,  and  $1,000  for  the  third  mort- 
gage. Plaintiff  asked  for  $927  for  Insurance 
premiums  paid  by  It  On  August  30,  1915,  de- 
fendant Fannie  E.  Hubbard  filed  an  answer 
admitting  every  allegation  of  plaintiff's  com- 
plaint, except  certain  portions  not  material 
to  this  appeal,  and  except  as  to  the  reason- 
ableness of  the  attorney's  fees,  admitting 
that  $500  would  be  a  reasonable  fee  for  each 
of  said  mortgages.  On  April  20,  1916«  she 
filed  an  amended  answer  expressly  admit- 
ting all  the  other  allegations  of  the  com- 
plaint. She  withdrew  her  admission  as  to 
the  $927  Insurance  item,  and  denied  that 
plaintiff  had  been  compelled  to  advance  more 
than  $630  for  such  insurance  premiums,  and 
so  amended  her  answer  as  to  admit  $250  a 
reasonable  fee  for  foreclosing  each  of  the 
three  mortgages,  or  a  total  of  $750.  After 
considerable  delay,  on  December  21,  1916,  a 
decree,  was  entered  in  favor  of  the  plaintiff 
and  against  the  defendants. 

Plaintiff  was  given  Judgment  against  de- 
fendant Fannie  E.  Hubbard  for  all  amounts 
prayed  for  upon  the  several  notes  and  se- 
cured by  the  respective  mortgages.  Byt  up- 
on the  Item  of  insurance  premiums  plaintiff 
was  only  allowed  Judgment  for  $630,  and  an 
aggr^^te  sum  of  $750  as  attorney's  fees. 
By  the  terms  of  the  decree  It  was  further 
provided  that  no  execution  should  be  issued 
to  enforce  the  same  before  Novemb^  1,  1917. 
E^m  the  provisions  of  the  decree  relating 
to  the  items  of  Insurance  and  attorney's  fees 
and  the  inhibition  concerning  the  issuance  of 
execution,  the  plaintiff  appeals.  None  of  the 
defendants  appealed  from  the  decree  in  ftivor 
of  plaintiff. 

Earl  0.  Bronaugh,  of  Portland,  for  appel- 
lant Trust  Company.  John  Bayne  and  John 
H.  McNary,  both  of  Salem,  for  defendant- 
appellants  Welch  Bros.  Guy  O.  Smith,  of 
Salem  (Smith  &  Shields,  of  Salem,  on  the 
brief),  for  defendant-appellant  John  Bayne. 
A.  O.  Condit,  of  Salem,  for  respondent  Hub- 
bard. Thos.  Brown,  of  Salem  (Carson  & 
Brown,  of  Salem,  on  the  briefs),  for  defend- 
ant-respondent  D.  S.  Nat.  Bank  of  Salem. 

BEIAN,  J.  (after  stating  the  facts  as  above). 
After  reading  the  411  pages  of  typewritten 
testimony,  much  of  which  Is  immaterial,  and 
a  recitation  of  which  would  be  of  no  value 
to  any  one,  we  will  consider  the  plaintifTs 
appeal  before  taking  up  those  of  the  de- 
fendants Welch  Bros,  and  John  Bayne.  As 
to  the  premiums  for  the  Insurance  it  is 
shown  that  w^le  it  would  have  been  possible 
to  obtain  a  less  rate,  that  paid  by  the  plain- 
tiff was  the  regular  rate  for  property  of  that 
kind  In  the  city  of  Salem  at  that  time.    It 


may  be  that  the  plalntifl  oould  have  obtained 
Insurance  for  a  term  of  three  years  at  a  less 
rate,  and  Mrs.  Hubbard  complains  that  this 
was  not  done.  It  is  nowhere  shown,  bow- 
ever,  that  at  the  time  of  her  request  for  in-  . 
snrance  she  suggested  tHat  the  plaintiff  ob- 
tain an  insurance  policy  for  a  longer  time, 
and  it  does  not  appear  that  plaintiff  was 
aware  that  a  long  time  would  elapse  before 
the  matter  would  be  in  some  way  adjusted. 
The  amount  of  insurance  premiums  of  $9^7 
paid  by  plaintiff  according  to  the  terms  of  the 
mortgages  was  reasonable  as  -a  valid  claim 
to  be  added  to  plaintiff's  mortgages  and  la 
allowed.  According  to  the  Judgment  of  prac- 
ticing attorneys,  the  evidence  as  to  a  reason- 
able sum  for  attorney's  fees,  foreclosing  the 
three  mortgages  for  the  principal  sums  oC 
$70,000,  and  interest  and  insurance  premi- 
ums, was  5  per  cent,  on  the  amount  due,  for 
services  in  the  circuit  court,  and  from  $300 
to  $1,000  In  case  of  an  appeal.  Considering 
all  the  facts  relating  to  plaintiff  and  the  va- 
rious defendants,  we  think  the  reasonaUe 
amount  to  be  allowed  plaintiff  for  attorney's 
fees  in  this  suit  is  $2,500.  November  1,  1917, 
the  time  limited  by  the  lower  court  for  the 
issue  of  execution,  has  passed,  and  the  mat- 
ter need  not  be  considered  at  length.  Plain- 
tiff was  entitled  to  have  execution  issue. 

[1]  It  appears  from  the  record  that  pursu- 
ant to  the  stipulations  of  the  mortgages  the 
court  appointed  a  receiver  to  take  charge  of 
and  collect  the  rents  and  profits  of  the  mort- 
gaged property,  that  the  rents  have  been  col- 
lected, and  the  current  expenses  of  the  prop- 
erty have  been  paid  by  the  receiver.  It  will 
be  necessary  for  the  trial  court  to  ascertain 
the  amount  which  the  receiver  has  to  tipplj 
upon  plaintiff's  mortgages,  and  the  suit  will 
therefore  be  remanded  to  the  circuit  court 
for  a  final  decree,  to  be  entered  after  mak- 
ing a  deduction  of  the  amount  available  for 
such  purpose. 

Mortgage  of  Defendants  Welch  Bros. 

On  May  28, 1912,  defendant  Fannie  El  Hub- 
bard made  a  contract  with  defendants  Welch 
Bros,  for  the  construction  of  the  Hubbard 
Building,  which  they  immediately  commenc- 
ed. Afterwards  the  contract  was  modified 
and  two  additional  stories,  with  other  altera- 
tions, were  added  to  the  building.  The 
agreement  then  was  that  Welch  Bros,  should 
construct  the  building  for  the  actual  cost 
thereof,  plus  $4,800  commission.  It  was  com- 
pleted about  January  1,  1913,  when  Mrs. 
Hubbard  and  Welch  Bros,  had  a  settlement 
as  to  its  cost  On  January  29,  1913,  Welch 
Bros,  filed  a  mechanic's  lien  for  the  balance 
which  they  claimed  to  be  then  due  therefor. 
Mrs.  Hubbard  made  some  payments  I)efore 
February  18,  1913,  when  she  and  Weldt 
Bros,  entered  into  an  agreement  that  the 
cost  of  the  building  under  the  terms  of  the 
contract  for  the  construction  thereof,  includ- 
ing commissloa  to  the  contractors,  amounted 
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$74,016.74,  and  that  tbere  had  been  paid 
account  thereof  $65,684.67,  leaving  a  bal- 
ce  due  Welch  Brotr.  of  $18,432.17;  that 
■8.  Hubbard  would  pay  Interest  on  anch 
lance  at  the  rate  of  8  per  cent,  per  annum 
>m  the  date  of  filing  the  lien;  and  that 
ilch  Broa.  would  defer  the  forecloenre  of 
it  lien  for  five  montba  from  the  date  of 
ng  the  aame.  This  was  In  order  to  give 
■s.  Hubbard  an  opportunity  to  secure  the 
tney  for  the  payment  of  the  balance.  Snb- 
luently  Mrs.  Hubbard  paid  $20  to  the  Ore- 
a  Art  Tile  Company,  which  was  credited 
on  the  balance,  leaving  $18,412.17.  Mrs. 
ibbard  was  unable  to  secure  sufficient  m<m- 
to  pay  Welch  Bros.,  but  obtained  an 
reement  from  the  plalntifT  to  loan  her  $10,- 
>  to  be  paid  them  and  to  be  secured  by  its 
rd  mortgage,  provided  Welch  Bros,  wovfld 
ease  their  mechanic's  lien  and  take  a  note 
nred  by  a  fourth  mortgage  for  the  amount 
e  after  applying  the  $10,000.  A  written 
reement  that  this  should  be  done  was  en- 
ed  into  on  July  26,  1013,  and  on  July  28. 
L3,  after  the  payment  of  the  $10,000  to 
>lch  Bros.,  it  was  ascertained  that  the  bal- 
:e  due  them  from  Mrs.  Hubbard  was  $9,- 
!.65,  and  Mrs.  Hubbard  executed  to  them  a 
:e  and  mortgage  to  secure  the  payment  of 
!  amount  Mrs.  Hubbard  paid  interest  to 
deb  Bros,  on  that  note  and  mortgage  to 
Quary  28,  1915,  but  failed  to  pay  the  In- 
est  due  July  28th  of  that  y«ar.  On  Au- 
>t  30, 1915,  Welch  Bros,  filed  their  answer 
i  cross-complaint,  setting  up  their  note 
1  mortgage.  No  answer  was  filed  to  this 
«8-complalnt  until  April  21, 1916,  when  by 
ve  of  court  Mrs.  Hubbard  answered  it 
e  mortgage  of  Welch  Bros,  covered  the  in- 
ae  of  the  mortgaged  premises  as  well  as 
,  premises  themselves.  In  her  answer  Mrs. 
bbard  set  up  that  she  had  paid  Welch 
».  over  $65,000  on  account  of  the  con- 
action  of  the  building  for  which  they  had 
er  accounted  to  her,  and  that  by  mlsrep- 
entations  and  misstatements  they  Induced 
to  sign  such  note  and  mortgage  to  them, 
I  that  she  believed  that  if  an  accounting 
:e  had  it  would  appear  to  the  court  that 
y  misappropriated  funds,  and  that  she  was 
indebted  to  them  in  any  sum.  This  was 
djed  by  the  reply.  Defendants  Welch 
)8.  were  required  by  the  trial  court  to 
be  another  accounting,  which  they  did. 
?here  are  no  facts  or  drcumstaaces  al- 
id  in  the  answer  to  Welch  Bros.'  cross- 
iplaiut  sufildent  to  impeach  the  note  and 
rtgage.  Passing  this,  however,  the  evl- 
ice  which  we  have  carefully  weighed 
>ws  tliat  the  main  difficulty  in  the  oon- 
iction  of  the  building  was  that  it  cost 
re  than  Mrs.  Hubbard  expected,  and  per- 
is she  was  unable  to  realize  from  the  in- 
le  the  amount  she  Iiad  expected  to  be 
i  to  apply  to  the  satisfaction  of  the  in- 
tedneas.  The  eridence,  the  several  aettle- 
its,  and  the  accounting  made  In  the  trial 


court  show  that  the  buslnesa  was  conducted 
on  her  behalf  in  a  fair  buainesalilce  way. 
The  money  paid  by -Mrs.  Hubbard  to  Welch 
Bros,  and  the  balance  due  them,  for  which 
the  note  and  mortgage  were  given,  are  shewn 
to  tiave  been  expended  in  the  construction  of 
the  building,  with  the  exception  of  their  com- 
mission of  $4,800.  Much  of  the  material  for 
the  building  vras  purchased  fiom  reliable 
business  concerns  at  competitive  prices. 
Mrs.  Hubbard  had  the  services  of  an  arclii- 
tect  against  whom  there  is  no  complaint,  and 
the  erection  of  the  structure  was  superin- 
tended under  Ills  direction  during  all  the 
time  consumed  In  its  construction.  Mrs. 
Hubbard  understood  all  the  facts  and  cir- 
cumstances relating  to  the  construction  of 
the  building  at  the  time  of  the  settlements 
which  were  evidenced  by  written  agreements 
with  Welch  Bros.,  as  well  as  she  or  any  of 
her  witnesses  did  at  the  time  of  the  talcing 
of  the  evidence.  There  is  in  evidence  some 
random  guesses  made  by  contractors  to  the 
effect  that  they  estimated  the  cost  of  the 
third  and  fourth  stories  of  the  building  at  a 
much  less  figure  than  the  actual  cost  There 
were  also  figures  made  by  a  contractor  es- 
timating the  cost  of  the  two  additional  sto- ' 
ries  from  the  plans  and  specifications.  Im- 
portant changes  were  made  in  these  plans. 
They  were  not  followed  in  the  construction. 
A  portion  of  the  first  story  was  constructed 
for  a  depot  for  the  Oregon  Electric  Railway 
Company.  The  building  contains  a  theater, 
a  photograph  gallery,  and  a  barber  shop. 
Radical  changes  were  made  in  the  arrange- 
ments for  the  elevator  necessitating  a  change 
in  the  roof  thereof,  and  other  alterations 
were  made  In  order  to  eSectuate  the  conven- 
iences for  the  several  uses  for  wMch  the 
building  was  designed. 

It  seems  to  us  that  the  questions  of  law  in- 
volved are  too  plain  for  discussion.  The  tri- 
al court  rendered  a  decree  canceling  the  note 
and  mortgage  of  Welch  Bros,  executed  by 
defendant  Fannie  E.  Hubbard  to  Welch 
Bros,  and  awarding  her  costs  and  disburse- 
ments. The  decree  of  the  lower  court  in  tliis 
respect  is  reversed,  and  one  will  be  directed 
to  be  entered  in  that  court  in  favor  of  Welch 
Bros,  for  the  sum  of  $9,148.66,  with  interest 
at  the  rate  of  8  per  cent  per  annum  from 
January  28,  1916,  together  with  the  further 
sum  of  $400,  attorney's  fees  in  this  suit  and 
foreclosing  their  mortgage  as  prayed  for  in 
their  cross-complaint  The  mortgage  of  de- 
fendants Welch  Bros,  will  be  declared  to  be 
next  in  time  and  right  to  the  mortgages  of 
the  plaintiff.  Welch  Bros.'  mortgage  covers 
the  income  from  the  mortgaged  premises,  and 
provides  that  the  met  amount  thereof  sliall  be 
applied  to  the  payment  of  plalnttfTs  mort- 
gages, and  then  to  the  mortgage  of  Welch 
Bros.  It  is  claimed  by  Welch  Bros,  that  be- 
tween September  6,  1913,  and  August  2, 
1916,  Mrs.  Hubbard  expended  a  portion  of 
the  income  of  the  mortgaged  premises  to  the 
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amount  of  $759.79  In  purchasing  fornltnre 
and  furnishings  for  the  rooms  In  the  Hub- 
bard Building,  and  that  the  same  are  now 
In  said  building,  and  are  a  part  of  the  In- 
come thereof,  and  subject  to  their  mortgage. 
The  funds  mentioned  are  not  traced  and  the 
personal  property  Is  not  segregated  nor  de- 
scribed in  the  record  so  as  to  enable  this 
court  to  render  a  decree  in  regard  thereta 

Mortgage  of  John  Bayne. 

During  the  time  of  the  construction  of  the 
Hubbard  Building  and  for  a  long  time  prior 
thereto  defendant  John  Bayne  was  employed 
by  Mrs.  Hubbard  as  attorney  and  counsellor, 
and  rendered  servlees  In  regard  to  Tarlous 
matters  as  her  attorney  and  business  mana- 
ger, all  of  wbl(di  are  detailed  In  the  erldence 
at  great  length.  On  July  23, 1912,  Mrs.  Hub- 
bard executed  to  defendant  Bayne  a  promis- 
sory note  In  the  principal  sum  of  $500  due 
on  or  before  three  years  from  date.  On  Jan- 
uary 2,  1915,  she  executed  another  note  for 
$1,000  In  favor  of  Bayne,  with  Interest  at 
6  per  cent  per  annum  In  consideration  of 
services  rendered.  On  August  3,  1915,  to 
secure  these  notes  Mrs.  Hubbard  executed  a 
fifth  mortgage  on  the  premises  mortgaged  to 
plaintiff  and  defendants  Welch  Bros.  No 
payment  was  made  on  these  notes  except  $30 
Interest  on  the  $500  note  on  August  2,  1913. 
On  October  6,  1915,  defendant  Bayne  answer- 
ed the  complaint  of  the  Alliance  Trust  Com- 
pany, and  by  a  croBs-complalnt  set  up  his 
notes  and  mortgage.  Defendant  Hubbard  fil- 
ed no  answer  to  this  cross-complaint  until 
April  21,  1916,  when  she  applied  to  answer. 
Her  answer  admits  that  she  signed  the  $500 
note  and  the  $1,000  note  and  executed  the 
mortgage,  that  no  payments  have  been  made 
on  the  smaller  note  except  $38  on  August  2, 
1913,  and  that  no  payments  have  been  made 
on  the  $1,000  note,  and  denies  the  remainder 
of  the  cross-complaint.  She  further  alleges 
that  for  many  years  John  Bayne  acted  as  her 
attorney ;  that  she  paid  him  a  large  amount 
of  money  on  account  of  his  alleged  services, 
the  amount  of  which  she  Is  unable  to  state, 
and  that  he  never  accounted  to  her  therefor ; 
that  during  the  years  1912,  1913,  1914,  and 
a  part  of  1915,  while  she  was  engaged  In  the 
construction  of  the  Hubbard  Building,  under 
contract  with  the  defendants  Welch  Bros.,  de- 
fendant John  Bayne  acted  as  attorney  and 
legal  advisor  for  her,  and  that  she  "has  been 
Informed  and  believes  that  during  said  time 
the  said  defendant  John  Bayne  was  acting 
as  attorney  for  defendants  Welch  Bros.,  and 
that  the  interests  of  said  Welch  Bros,  were 
antagonistic  to  the  Interests  of  this  defend- 
ant, and  that  the  said  defendant  John  Bayne 
did  not  properly  safeguard  and  protect  the 
Interests  of  this  defendant,  and  that  through 
the  negligence  and  Inattention  of  said  defend- 
ant John  Bayne  a  large  amount  of  money  has 
been  lost  to  this  defendant";  that  at  the 
time  of  giving  the  notes  mentioned  la  Payne's 


croBs-oompIalnt  be  represented  to  ber  tbat 
the  amounts  named  In  the  notes  were  due 
from  her  to  him;  and  that  this  defendant  re- 
lying upon  said  representations  executed 
said  notes,  "but  that  this  defendant  Is  in- 
formed and  believes  that  if  said  defendant 
John  Bayne  were  required  to  properly  ac- 
count to  this  court  for  the  moneys  received 
by  him  from  this  defendant  and  for  the  serv- 
ices rendered,  that  it  would  be  ascertained 
by  the  court  that  no  money  is  due  to  said 
defendant  John  Bayne  from  this  defend- 
ant" 

The  allegations  of  tbe  answer  to  Bayne  are 
but  little  more,  if  anything,  than  an  Insinua- 
tion. No  facts  are  alleged  showing  that  the 
notes  were  executed  without  consideration  or 
were  fraudulent  Neither  does  tbe  evidence 
of  the  case  show  any  defense  to  the  notes  or 
mortgage.  The  court  required  an  accounting 
to  be  made  from  the  evidence  in  regard  to 
which  it  appears  that  every  dollar  was  ac- 
counted for  by  the  attorney,  and  that  faithful 
services  were  rendered  by  Bayne  In  behalf 
of  Mrs.  Hubbard.  It  Is  plainly  demonstrated 
that  there  was  no  foundation  existing  for  pie 
allegations  of  Mrs.  Hubbard  in  this  respect, 
and  that  she  was  ill  advised  as  to  the  matter 
upon  which  to  base  her  belief  and  frame  her° 
answer.  The  money  for  which  the  notes  were 
given  was  earned  by  tbe  defendant  Bayne,  a 
fair  settlement  therefor  was  made  with 
Mrs.  Hubbard,  and  the  notes  were  executed. 
In  an  endeavor  to  protect  him  she  executed 
the  mortgage  in  question.  After  the  termina- 
tion of  the  business  relations  between  defend- 
ant Bayne  and  Mrs.  Hubbard  and  the  settle- 
ment therefor,  at  the  request  of  Welch  Bros. 
Bayne  acted  as  attorney  for  them,  and  filed 
an  answer  in  a  suit  commenced  by  the  plain- 
tiff to  foreclose  its  mortgages.  He  was  no 
longer  In  the  employ  of  Mrs.  Hubbard,  and 
knew  of  no  contemplated  defense  to  the  moit- 
gagre  of  Welch  Bros.  When  controversy  arose 
between  Mrs.  Hubbard  and  Welch  Bros.  In 
regard  to  their  accounting  Mr.  Bayne  bad 
other  counsel  appear  with  him  in  tbe  case. 

[2]  We  see  no  Impropriety  in  his  acting 
as  attorney  for  Welch  Bros,  after  bis  rela- 
tions with  Mrs.  Hubbard  as  her  attorney  bad 
ceased.  The  fact  that  Bayne  drew  the  mort- 
gage to  Welch  Bros,  which  was  examined  by 
other  counsel  for  the  contractors  constitutes 
no  defense  to  either  of  tbe  mortgages  In  ques- 
tion. Counsel  for  Mrs.  Habbai^  stated  at  the 
trial  that  there  was  no  objection  to  Attorney 
Bayne's  appearing  In  the  suit  for  Welch 
Broa  The  trial  court  rendered  a  decree  can- 
celing the  notes  and  mortgage  of  defendant 
John  Bayne.  This  decree  is  reversed  and  <me 
directed  to  be  entered  In  favor  of  defendant 
John  Bayne  for  tbe  amount  of  bis  notes  and 
the  foreclosure  of  his  mwtgage  as  prayed 
for  In  his  cros»-complalnt  Tbe  sum  of  $190, 
attorney's  fees,  Is  allowed  as  a  reasonable 
amount  for  foreclosing  such  mortgage.  The 
mortgage  of  defendant  John  Bayne  will  be 
dficdared  to  be  next  la  time  to  tbe  mortsace 
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of  plaintiff  and  tbe  mortgage  of  defoidants 
Welch  Bros. 

Claim  of  United  States  Nattonal  Bank. 

[S]  On  April  29,  1914,  defoidant  Fannie 
E.  Hnbbard  obtained  a  loan  from  the  defend- 
ant Cnlted  States  National  Bank  amounting 
to  $4,776,  for  which  she  esecnted  a  promis- 
aoiy  note  payable  on  demand,  with  interest 
at  the  rate  of  S  per  cent  per  annum.  In  or- 
der to  secure  the  payment  of  the  same  Mrs. 
Hnbbard  assigned  a  lease  made  by  her  to  the 
Oregon  Electric  Kailwny  Company,  a  corpora- 
tion, on  February  16,  1912,  for  a  portion  of 
the  BubtMird  Building,  and  authorised  the 
company  to  pay  the  monthly  rentals  to  the 
bank.  This  note  has  been  reduced  to  the 
amount  of  $1,241,  and  interest  thereon  from 
the  date  of  the  note,  by  payment  of  such  rent- 
als and  by  payments  made  by  Mrs.  Hubbard. 
It  follows  that  the  decree  of  the  circuit  court 
as  to  the  United  States  National  Bank  for 
the  sum  of  114241,  with  interest  at  the  rate 
of  8  i>er  cent,  per  annum  from  September 
ao,  1915,  and  for  $75  attorney's  fees,  dedared 
to  be  a  lien  upon  said  Hubbard  Building  and 
the  land  upon  which  the  same  is  situated, 
will  be  postpcmed  to  the  liens  of  the  mort- 
gages above  mentioned,  sare  and  exc^t  In 
so  far  as  the  mortgage  of  John  Bayne  may 
be  affected  by  the  rentals  that  have  been  or 
may  be  collected  xi'pou  the  said  lease,  which 
assignmoit  of  lease  is  pMor  in  time  to  the 
mortgage  of  defatdant  John  Bayne.  The  de- 
cree of  the  lower  court  as  to  the  defendant 
United  States  National  Bank  will  be  mod- 
Ifled  aooordlngly. 

All  necessary  compatatlon  and  adjustment 
not  herein  specified  can  be  made  at  the  time 
of  the  accounting  of  the  receiver  herein  pro- 
vided for.  The  cause  will  therefore  be  re- 
manded to  the  lower  court  for  such  account- 
ing and  entry  of  decree  therein  In  accordance 
herewith. 

MOORE  and  McOAMANT,  JJ.,  took  no 
part  in  the  consideratiiHt  of  this  case. 

(87  Or.  <S3) 

SMITH  V.  MEIER  &  FRANK  INV.  CO. 
(Snpreme  Court  of  Oregon.     March  12,  1918.) 

1.  Statutes  ^=3239— Cokkon  Law. 

Statutes  in  derogation  of  the  common  law 
mast  be  construed  strictly. 

2.  monicipal    cobporations   ^=»808(1)    — 
Sidewalks— Nbouqence. 

To  constitute  negligence  predicated  on  vio- 
lation of  a  city  ordinance  by  abutting  property 
owner,  there  must  first  be  a  duty  owing  by  de- 
fendant to  plaintiff. 

3.  MuRiciFAL    Cobporatioks    4=9808(5)    — 
Sidewalks— Neglxqence. 

Under' Portland  ordinance,  requiring  prop- 
erty owners  to  remove  snow  from  sidewalks, 
and  imposing  penalty  for  failure  to  do  so, 
where  defendant  failed  to  remove  snow  and  ice 
during  period  of  alternate  thawing  and  freezing 
weather,  and  plaintiff  fell  and  was  injured,  the 
violation  of  the  ordinance,  without  any  affirma- 


tire  act  against  plaintiff,  did  not  Imply  a  cause 
of  action  In  his  favor,  and  he  could  not  sue  ss 
a  relator  in  the  dty'a  name. 
4.  Municipal  Cobpobations  «=3808(6)— Side- 
walks—Nkougbnce. 
Portland  Citv  Charter,  |  398,  making  abut- 
ting owners  liable  dvilly  to  pedestrians  injured 
by  defects  in  sidewalks,  does  not  impliedly 
raise  caase  of  action  in  favor  of  pedestrian,  who 
fell  on  walk  from  which  the  owner  had  tailed 
to  remove  snow  and  ice,  in  violation  of  city 
ordinance  imposing  penalty  therefor. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Gantenbetn,  Judge. 

Action  by  WilUam  H.  Smith  against  the 
Meier  &  Frank  Investment  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

The  plaintiff  alleges  and  the  defendant  ad- 
mits that  the  latter  is  a  corporation  existing 
under  the  laws  of  this  state,  and  that  it 
was  the  owner  of  certain  unimproved  and  un- 
occupied platted  lots  in  the  city  of  Portland, 
in  front  of  which  at  the  time  mentioned  In 
the  complaint  there  was  constructed  and 
maintained  a  sidewalk  as  part  of  the  adja- 
cent street.  The  plaintiff  states  that  at  the 
time  of  and  long  prior  to  the  injuries  of  which 
he  complains  there  was  in  force  in  the  dty  of 
Portland  an  ordinance,  containing  among  oth- 
er provisions  the  following: 

"Section  1.  The  tenant  or  occupant  or  any 
person  having  the  care  of  a  building  or  of  land 
bordering  on  a  street  where  there  is  a  side- 
walk, within  the  corporate  limits  of  tbe  dty 
of  Portland,  or  if  there  is  no  tenant,  occupant, 
or  other  person  having  the  care  of  tbe  whole  ol 
such  building,  or  pf  any  such  land,  tbe  owner 
thereof  shall,  within  the  first  four  hours  of 
daylight  after  the  ceasing  to  fall  of  any  snow, 
cause  the  same  to  l>e  removed  therefrom  the 
entire  length  of  said  premises,  and  for  a  space 
not  less  than  three  feet  in  width." 

"Sec.  3.  Whenever  any  portion  of  a  sidewalk 
is  incumbered  with  ice  the  tenant  or  occupant 
of  a  building  or  of  land  adjoining  a  street 
whereon  is  such  sidewalk,  or  in  case  there  is  no 
occupant  of  the  whole  of  such  building  or  of  any 
such  land,  tbe  owner  or  other  person  having  the 
care  ot  the  same  shall  cause  such  sidewalk  to 
be  made  safe  and  convenient  by  removing  the 
ice  therefrom,  or  by  covering  tbe  same  with 
sand,  ashes,  or  some  other  suitable  substance, 
within  the  first  three  hours  of  daylight  after 
the  formation  of  said  ice. 

"Sec.  4.  Any  person  violating  any  of  the  pro- 
visions of  this  ordinance  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  thereof 
t>efore  the  police  court  shall  be  punished  by  a 
fine  of  not  less  than  five  doUars  nor  more  than 
twenty  dollars." 

It  Is  averred  in  substance  that  there  was  a 
heavy  fall  of  snow  during  the  month  of  Jan- 
uary, 1916,  which  the  defendant  permitted  to 
Ue  on  the  walk  and  become  icy  and  slippery, 
on  account  of  the  more  than  two  weeks  al- 
ternate thawing  and  freezing  weather  preva- 
lent at  the  time;  and  that  while  walldng  on 
tbe  sidewalk  plaintiff  fell,  on  account  of 
which  his  leg  was  broken  and  other  injuries 
were  Inflicted,  for  which  he  dalms  damages. 
A  general  demurrer  to  the  complaint  having 
been'  overruled,  all  Its  allegations,  except  as 
noted,  were  traversed  by  the  answer.    The  de- 
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fendant  aUeges  that  the  sidewalk  Itaelf  was 
safe  and  compiled  with  all  the  Bpecificatlons 
and  requirements  of  the  legislation  of  the  dty 
of  Portland  on  that  subject;  that  the  al- 
leged unsafe  and  dangerous  condition  thereof, 
If  any  existed,  was  due  to  an  act  of  Ood  and 
without  any  instrumentality  on  the  i)art  of 
defendant;  and.  Anally,  that  the  injury  sus- 
tained by  the  plaintifF,  if  any,  was  due  to  his 
negligence  in  going  upon  the  walk  with  knowl- 
edge of  its  condition.  The  new  matter  of  the 
answer  was  denied  by  the  reply.  A  Jury  trial 
resulted  in  a  Judgment  for  the  plaintiff,  from 
which  the  defendant  appeals. 

B.  E.  Haney,  of  Portland  (Joseph  &  Haney, 
of  Portland,  and  P.  F.  A.  Bocbe,  of  Lake- 
view,  on  the  brief),  for  appellant  Charles 
A.  Hart,  of  Portland  (M.  E.  Crumpacker,  of 
Portland,  on  the  brief),  for  respondent. 

BURNEOrr,  J.  (after  stating  the  facts  as 
above).  [1-3]  The  crucial  question  in  tliis 
case  is  the  effect  to  be  given  to  the  dty  law 
the  provl8l<»is  of  which  have  been  quoted.  It 
Is  axiomatic  that  statutes  in  derogation  of 
the  common  law  most  be  construed  strictly. 
An  examination  of  the  ordinance  discloses 
that  the  only  liability  thereby  established 
whldi  would  affect  the  defendant  Is  that  of  a 
fine.  Mo  cause  of  action  In  favor  of  any 
private  person  Is  mentioned.  To  constitute 
negligence  predicated  on  the  violation  of  a 
dty  law  there  must  first  be  a  duty  owing 
by  the  defendant  to  the  plaintiff.  No  such 
obligation  is  stated  In  express  terms  in  the 
ordinance.  If  any  exists,  it  must  be  by  Impli- 
cation. We  may  concede  without  dedding 
that  the  dty  has  the  right  under  certain  dr- 
cumstances,  If  authorized  by  its  charter,  to 
Impose  upon  an  owner  of  abutting  realty  the 
duty  of  keeping  a  part  or  all  of  the  street  lo 
front  of  his  premises  in  suitable  condition  for 
the  use  of  the  public  and  may  couple  with  the 
performance  of  that  duty,  primarily  resting 
upon  the  dty,  not  only  a  fine  but  liability 
to  individuals  who  can  trace  their  injuries 
to  the  householder's  disobedience  of  the  city 
enactment  But  the  question  here  is  whether 
there  is  necessarily  implied  in  the  require- 
ment to  keep  the  snow  removed  from  the 
sidewalk  any  further  liability  than  the  pre- 
scribed fine.  Treating  of  this  point  in  Bott  v, 
Pratt  33  Minn.  323,  23  N.  W.  237,  53  Am. 
Rep.  47,  the  principal  case  relied  on  by  the 
plaintiff,  the  court  said: 

"But  whether  a  liability  ariaing  from  the 
breach  of  a  statutory  duty  accrues  for  the  bene- 
fit of  an  indlTiduai  specially  injured  thereby, 
or  whether  such  liability  is  exclusively  of  a  pub- 
lic character,  must  depend  upon  the  nature  of 
the  duty  enjoined,  and  the  benefits  to  be  derived 
from  its  performance." 

Cited  in  support  of  the  text  quoted  are  the 
following  precedents:  Patterson  v.  Railroad 
Ca,  56  Mich.  172,  22  N.  W.  260,  was  an  action 
by  a  traveler  against  the  railroad  company 
for  damages  caused  by  the  latter  obstructing 
a  highway  In  violation  of  the  provisioDa  of 


a  statute  foitldding  railroads  to  Impede  tnt- 
fie  at  a  street  crossing  longer  than  five  min> 
utes.  Another  case  was  Parker  v.  Bernard, 
135  Mass.  116,  where  the  injury  arose  through 
the  defendant's  disregard  of  a  statute  calling 
for  the  protection  of  a  hatdiway  by  railing. 
In  Sallsbary  v.  Herchenroder,  106  Mass.  458, 

8  Am.  Rep.  354,  the  damage  was  occasioned 
by  the  falling  of  a  sign  which  had  been  gaa- 
pended  by  the  defraidant  over  a  street  con- 
trary to  the  dty  ordinance.    Owings  v.  Jones, 

9  Md.  117,  arose  out  of  the  neglect  of  the 
defendant  to  comply  with  a  dty  ordinance 
prescribing  a  mode  in  which  vaults  In  the 
public  streets  should  be  protected.  Devlin  v. 
Gallagher,  6  Daly  (N.  T.)  494,  was  an  Instance 
where  the  grievance  arose  from  dlaregardlng 
a  certain  statutory  precaution  required  In 
blasting  operations.  In  Baltimore  City  Rail- 
road Co.  V.  McDohnell,  43  Md.  552,  the  raU- 
road  company  violated  the  ordinance  limit- 
ing the  speed  of  cars  to  six  mUes  an  hour, 
and  the  Jury  was  allowed  to  consider  wheth- 
er the  acddent  would  have  been  averted  U 
the  cars  had  not  been  moving  faster  than  tlie 
lawful  rate.  And,  lastly,  Hayes  v.  Railroad 
Company,  111  U.  S.  240,  4  Sup.  Ot  36{i.  28 
li.  Ed.  410,  was  predicated  upon  a  hurt  Inflict- 
ed by  a  train  moving  on  an  unfenced  track. 
The  fendng  was  required  under  a  diarter 
empowering  the  dty  to  compel  railroad  com- 
'panles  to  provide  protection  against  injury 
to  persons  and  property  in  the  use  of  sudi 
railroads.  In  all  these  instances  the  damage* 
were  the  result  of  the  operation  of  some  posi- 
tive agency  in  the  primary  c(Xitrol  of  tlui 
def^idant  affecting  a  'certain  individual,  aa 
distinguished  from  the  general  public.  In 
the  case  at  bar  the  condition  out  of  whidi  tlie 
Injury  arose  was  not  caused  by  any  act  ot 
agency  of  the  defendant  The  plaintiff  does 
not  and  cannot  sue  as  a  relator  In  the  name 
of  the  dty,  and  the  violation  of  its  ordinance 
without  any  affirmative  act  of  the  defendant 
directly  affecting  him  does  not  imply  a  cause 
of  action  in  his  favor. 

[4]  The  charter  of  the  dty  of  Portland  In 
force  at  the  time  provided  among  other 
things: 

"It  is  not  only  the  du^  of  all  owners  of  land 
within  the  dty  to  keep  in  repair  all  sidewalks, 
constructed  or  existing  in  front  of,  along:,  or 
abutting  upon  their  respective  lots  or  parts 
thereof,  and  parcels  of  land,  but  such  owners 
are  hereby  declared  to  be  liable  for  all  damagee 
to  whomsoever  resulting,  arising  from  their 
fault  or  negligence  in  failing  to  put  any  such 
sidewalk  in  repair,  after  the  owner  or  agent 
thereof  has  been  notified  as  provided  in  this 
charter  so  to  do;  and  no  action  shall  be  main- 
tained against  the  city  of  Portland  by  any  per- 
son injured  through  or  by  means  of  any  defect 
in  any  sidewalk."    Section  388. 

The  limit  of  the  dty's  power  under  that 
charter  would  be  to  visit  a  liability  upon  the 
property  owner  for  not  putting  the  sidewallc 
Itself  in  repair.  It  has  no  reference  to  mak- 
ing him  liable  for  anything  farther,  and  re- 
membering the  strictness  in  which  statutes 
in  derogation  of  the  common  law  are  to  be 


Digitized  by  ^OOQIC 


) 


GUiLARD  ▼.  OILIiABD 


mi 


straed,  H  Is  plain  that  the  excerpt  qnoted 
es  no  countenance  to  the  Implication  of  a 
ise  of  action  based  upon  the  ordinance 
Dtloned.  The  cases  of  Morgan  t.  Bross, 
Or.  68,  129  Pac.  118,  and  McClangherty  v. 
gue  River  Electric  Co.,  78  Or.  135,  140  Pac. 

144  Pac.  669,  cited  by  the  plaintiff  depend 
>n  a  general  statute  of  the  state  known  as 

Employers'  Inability  Law,  which  not  only 
scribes  the  dntles  of  owners,  contractors, 
1  others,  bnt  also  makes  their  disobedience 
its  iojonctlons  a  basis  for  an  action  in 
or  of  sundry  persons  who  may  be  Injured 
reby.    The  right  of  action  is  grounded  on 

■  express  terms  of  the  statute,  and  does  not 
Be  by  Implication  in  those  cases.  In  our 
Igment,  the  snow  and  ice  ordinance  meor 
ned  does  not  either  expressly  or  impliedly 
e  to  an  individual  any  right  of  action 
linst  the  persons  named  therein  who  tail  to 
!y.  The  only  liability  imposed  is  that 
a  fine  at  the  behest  of  the  dty  which  had 
Tosed  its  own  primary  duty  upon  them. 
nie  demurrer  to  the  complaint  should  have 
>a  sustained.  The  Judgment  of  the  circuit 
irt  is  therefore  reversed,  and  the  cause  re- 
nded  for  further  proceedings  not  Incon- 
tent  with  this  (^IoIihl 

iIOORB,    BBim,    and    McCAMANT,    JJ.. 

ICDf. 

Or.  96) 

GIIiLARD  T.  OILLARD  et  aL 
preme  Court  of  Oregon.    March  19,  1918.) 
Pabtttioit  «=394(3)— Rkfobt  or  Rerebkes 

-PBESUMPTlONa 

In  suit  to  partition  80  acres  of  land  by  a 
e,  who  was  awarded  one-third  thereof  in  a 
srce  suit,  where  the  referees  set  off  26  acres 
her  of  the  most  valuable  land,  and  the  re- 
nder containing  the  buildings  and  less  valu- 
;  land  to  the  husband,  their  award  may  be 
tained  by  invoking  the  presumption  of  L.  O. 
§  799,  snbd.  15.  that  the  official  dnty  was 
jlarly .  performed. 

?ABTiTioN  ^s>94(2)— Repobt  Or  Refebees 

■  Imfeachkent  —  Affidavit  —  Surn- 

tENCT. 

Assuming  that  a  referee  in  partition  can  im- 
ch  the  report  which  he  voluntarily  signed,  af- 
vit  that  he  did  not  know  that  the  referees 
Id  report  that  the  land  should  be  sold  was 
ifficient  for  such  pnri>ose,  since  it  was  a  plea 
gnorance  of  the  law,  which  was  no  excuse. 

»ABTrriON  €=»94{3)  —  Apfostiokiixnt  to 

''iFE— Evidence— SuTFiciENOY. 

Testimony  in  partition  that  land  set  off  to 

husband  consisting  of  60  acres  was  not 
th  more  than  the  20  set  off  to  the  wife  does 

show  that  by  reason  of  the  buildings  on  the 
band's  share  his  land  was  not  worth  twice 
value  of  the  land  set  off  to  the  wife. 

•epartment  2.  Appeal  from  Circuit  Court, 
n  County;  Wm.  Galloway,  Judge, 
ait  by  Nettie  B.  Olllard  against  William 
Gillard  and  others.  Judgment  for  plain- 
directing  partition  of  property  and  eup- 
nental  decree  overruling  defendants'  ex- 
tlons  to  the  rei>ort  of  the  referees,  and  de- 
lant  Gillard  alooie  appeals.    AiSrmed. 


This  Is  a  salt  by  Nettle  SL  OQlard  against 
William  H.  Gillard,  M.  F.  Hays,  James  Qer- 
wi<^,  and  Charlotte  Gerwick  to  partition  real 
property.  The  facts  are  that  in  a  prior  suit 
by  the  plaintiff  against  William  H.  Gillard, 
one  of  the  defendants  herein,  she  secnred  a 
decree  of  divorce  December  30,  1915,  and 
there  was  also  awarded  to  her  an  undivided 
one-third  of  80  acres  of  land  which  was  own- 
ed by  the  defendant  in  that  suit  and  describ- 
ed as  the  west  half  of  the  east  half  of  the 
west  half  of  section  36,  township  10  south, 
range  2  west  in  Linn  county,  Or.  Prior  to  the 
commencement  of  the  divorce  suit,  Gillard,  in 
consideration  of  |7,000,  of  which  svmi  $1,500 
was  paid  down,  executed  a  contract  for  the 
sale  of  that  land  and  of  some  personal  prop- 
erty to  a  Mr.  Anning,  who  subsequently  as- 
signed all  bis  interest  therein  to  the  defend- 
ants James  Gerwick  and  Charlotte  Gerwick, 
his  wife.  After  the  divorce  suit  was  com- 
menced, the  defendemt  Gillard  on  October  11, 
1916,  executed  to  the  defendant  Hays  a  mort- 
gage on  such  real  property  to  secure  the  pay- 
ment of  $2,218.23,  as  the  remainder  due  npon 
a  promissory  note  for  $2,500,  which  mortgage 
was  recorded  the  day  it  was  given.  Two  days 
thereafter  Hays  also  began  an  action  against 
Gillard  in  the  circuit  court  for  that  county 
on  a  promissory  note  of  $1,000,  secured  a  writ 
of  attachment  pursuant  to  which,  the  describ- 
ed land  was  levied  upon  and,  without  any  ap- 
pearance ^n  the  part  of  the  defendant  there- 
in, obtained  against  him  a  Judgment  Decem- 
ber 3,  1916,  for  that  sum,  with  Interest  at  the 
rate  of  6  per  cent,  per  annum  from  September 
17, 1914,  $100  as  attorney's  fees,  and  an  order 
directing  a  sale  of  the  real  property. 

The  complaint  herein  states  in  effect  the 
facts  mentioned,  and  alleges  that  the  80  acres 
of  laud  is  worth  $7,000;  that  Hays  secured 
his  mortgage  and  Judgment  with  knowledge 
of  the  plaintiff's  right  to  the  real  property; 
that  Gerwick  and  bis  wife  have  not  kept 
their  part  of  the  agreement  which  was  assigh- 
ed  to  them ;  and  that  their  interest  in  the 
land  was  acquired  with  knowledge  of  the 
plaintiff's  superior  right  thereto.  The  prayer 
of  the  bill  is  that  there  be  set  off  to  the  plain- 
tiff and  to  the  defendant  Gillard  in  severalty, 
quantity  and  quality  to  be  relatively  consider- 
ed, the  interest  of  each  respectively  in  and  to 
the  real  property.  The  Joint  answer  of  Gil- 
lard and  Hays  denies  that  the  land  ia  worth 
$7,000,  or  that  it  is  of  any  greater  value  than 
$3,500;  admits  that  Hays  knew  of  the  pend- 
ency of  the  divorce  suit,  but  denies  that  his 
mortgage  or  Judgment  is  subject  to  the  plain- 
tUTs  right  to  the  real  property,  or  that  the 
interest  of  Gerwick  and  his  wU6  is  subordi- 
nate to  that  of  the  plaintiff  in  the  premises. 
For  a  second  defense  It  is  substantially  al- 
leged that  on  July  21,  1909,  Gillard  became 
Indebted  to  Hays  in  the  sum  of  $2,600,  which 
was  evidenced  by  a  promissory  note,  and  tn 
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order  to  secure  the  payment  of  the  remainder 
due  thereon,  Glllard  executed  to  Hays  the 
mortgage  mentioned,  which  was  received  sub- 
ject only  to  the  plaintiff's  inchoate  right  at 
dower  in  the  land ;  that  no  part  of  the  debt 
evidenced  by  the  mortgage  has  been  paid; 
that  on  September  17,  1914,  Glllard  was  in- 
debted to  Hays  in  the  further  sum  of  $1,000, 
evidenced  by  another  promissory  note,  after 
the  maturity  of  which  an  action  was  institut- 
ed thereon,  resulting  in  the  Judgment  herein- 
before mentioued,  no  part  of  which  has  been 
paid.  For  a  second  defense  it  is  alleged  that 
the  land  so  described  consists  of  a  narrow 
strip,  a  part  of  which  is  hilly  and  without 
water  or  road,  and  the  entire  tract  is  so  situ- 
ated that  it  cannot  be  equitably  divided; 
and  that  it  is  to  the  Interest  of  all  parties 
that  the  real  property  be  sold.  The  prayer 
of  the  answer  Is  that  Gerwick  and  his  wUe 
be  decreed  to  have  no  right,  title,  or  claim 
in  or  to  any. part  of  the  land;  that  the  liens 
in  favor  of  Hays  be  determined,  and  that  the 
real  property  be  sold  and  the  proceeds  aris- 
ing therefrom  be  applied  (1)  to  the  payment 
of  the  costs  and  expenses  of  this  suit  and  of 
such  sale;  (2)  that  the  liens  in  favor  of  Hays 
be  discharged;  and  (3)  if  any  money  then  re- 
main one-third  thereof  be  paid  to  the  plain- 
tiff and  the  remainder  to  the  defendant  GU- 
lard.  The  reply  put  in  issue  the  allegations 
of  new  matter  in  the  answer,  and  further 
averred  that  after  the  divorce  suit  was  com* 
menced  the  defendants  Glllard  and  Hays  in- 
tending to  cheat,  wrong,  and  defraud  the 
plaintiff,  entered  into  a  conspiracy  for  that 
purpose,  pursuant  to  which  Glllard,  without 
any  consideration  therefor,  gave  to  Hays  the 
pretended  promissory  notes  menUoned, 
whereby  the  mortgage  so  executed  to,  and  the 
Judgment  obtained  by,  Hays,  are  fraudulent 
and  void  as  to  the  plaintiff.  The  prayer  of 
the  reply  is  that  Hays  be  decreed  to  have  no 
right,  title,  or  interest  in  or  to  the  land,  and 
that  the  plaintiff  is  the  owner  in  fee  of  an 
undivided  one-third  thereof. 

The  cause  was  tried,  and  from  the  testi- 
mony received  findings  of  fact  were  made  in 
conformity  with  the  averments  of  the  com- 
plaint, and  to  the  effect  that  as  the  mortgage 
was  not  signed  by  the  plaintiff.  Hays  took  no 
Interest  in  or  lien  upon  her  right  to  any  part 
of  the  land ;  that  the  $1,000  promissory  note, 
given  by  Glllard  to  Hays,  was  without  con- 
sideration and  made  with  the  Intent  to  cheat, 
wrong,  and  defraud  the  plaintiff;  and  that 
the  land  could  be  partitioned  without  materi- 
al injury  to  either  party.  A  decree  was 
thereupon  rendered  that  the  plaintiff  was  the 
owner  in  fee  of  an  undivided  one-third  of 
such  land  free  from  any  lien  thereon,  and 
that  the  defendant  Glllard  was  also  the  own- 
er of  the  remainder  of  the  estate  In  the  prem- 
ises; Joseph  Funk,  Edward  Dorgan,  and  A. 
L.  Oeddes  were  appointed  referees  to  parti- 
lion  the  real  property  by  setting  apart  to  the 
plalntlfl  In  severalty,  quantity  and  quality  to 


be  relatively  considered,  the  part  ao  awarded 
to  her,  and  the  remainder  to  the  defendant 
Glllard,  which  tracts  were  to  I>e  surveyed  and 
marked  upon  the  ground  by  proiier  monu- 
ments; and  that  the  defendant  Hays  take 
nothing  as  against  the  plaintiff  by  reason  of 
Ills  mortgage  or  Judgment. 

The  persons  so  appointed,  having  duly 
qualified,  examined  the  premises,  and  set  off 
to  the  plaintiff  and  indicated  by  proper  mon- 
uments a  tract  commencing  at  the  southwest 
comer  of  the  real  property  first  hereinbefore 
described;  thence  north  53.33  chains;  thence 
east  5  chains;  thence  south  53.33  cliains  to 
the  south  line  of  section  36;  thence  west  5 
chains  to  the  place  of  beginning — and  con* 
taining  26.66  acres,  which  land  was  to  be 
held  by  her  in  severalty  free  from  any  Inter- 
est, right,  or  claim  of  either  of  the  defend- 
ants therein  or  thereto.  The  referees  also  set 
off  and  marked  in  the  same  manner  the  re- 
mainder of  the  80  acres  to  the  defendant  Gll- 
lard in  severalty  free  from  any  right  therein 
or  claim  thereto  by  the  plaintiff.  The  excep- 
tions of  the  defendants  Glllard  and  Hays  to 
the  report  of  the  referees  were  overruled, 
and  a  supplemental  decree  was  given  approv- 
ing such  report,  whereupon  Glllard  alone  ap- 
peals. 

L.  M.  Curl,  of  Albany,  for  appellant  J. 
K.  Weatherford,  of  Albany  (Weatherford  & 
Weatherford,  of  Albany,  on  the  brief),  tor 
respondent. 

MOORB,  J.  (after  stating  the  fftcts  as 
above.)  It  is  contended  that  the  referees, 
who  were  appointed  to  partition  the  land, 
construing  the  interlocutory  decree  as  man- 
datory, complied  with  its  terms  instead  of 
recommending  to  the  court  that  such  division 
could  not  be  equitably  made,  and  that  in 
setting  off  to  the  plaintiff  the  quantity  of 
land  awarded  to  her  from  the  best  part  of 
the  farm,  a  great  injustice  was  inflicted  up- 
on the  defendant  An  examination  of  the 
land  described  in  the  complaint  will  show 
that  it  is  10  chains  or  40  rods  in  width  and 
80  chains  or  320  rods  in  length.  The  evi- 
dence shows  that  the  north  part  of  the  prem- 
ises is  elevated,  and  while  about  5  acres  on 
the  hill  have  been  cultivated  that  part  of 
the  land  is  rocky  and  unproductive.  Thougb 
the  only  way  of  reaching  the  summit  Is  by  a 
trail  which  cattle  have  made,  the  path  is  suf- 
ficient to  enable  farming  Implements  to  be 
taken  to  and  from  the  hill.  No  water,  exc^t 
the  rainfall,  is  found  on  that  part  of  the 
land,  which  is  of  no  value  except  for  pas- 
turage. A  county  road  extending  east  and 
west  crosses  the  land  about  the  middle.  A 
house  and  barn  have  been  built  north  of  the 
road,  on  which  side  of  the  highway  about 
5  acres  of  level  land  have  been  cultivated, 
and  two  springs  at  the  foot  of  the  hlU  aX- 
ford  water  for  domestic  purposes.  At  the 
south  end  of  the  farm  is  a  slough  having 
brush  around  its  margin.  Mr.  Glllard  testified 
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that  tbere  bad  been  cultivated  about  15  or 
16  acres  of  land  aontb  of  the  county  road 
and  about  a  half  acre  north  thereof.  M.  F. 
Uays,  his  witness,  stated  upon  oath,  how- 
ever, that  about  30  or  35  acres  of  the  land 
had  been  farmed,  5  acres  of  which  were  north 
of  the  highway.  Mr.  Olllard  Insisted  that 
the  real  property  could  not  be  equitably  di- 
vided, and  for  that  reason  the  land  should  be 
sold.  It  was  therefore  to  his  interest  to 
mlnlniiz.}  as  much  as  possible  the  area  of  cul- 
tivated land,  and  this  belnir  so  the  testimony 
of  Mr.  Hays  on  this  branch  of  the  case  Is  en- 
titled to  greater  credit  His  sworn  state- 
ment,  respecting  the  quantity  of  land  which 
was  susceptible  to  ftirmlng;  will  be  accepted 
as  a  fair  estimate. 

[1]  It  will  be  remembered  tha^  th«  land  set 
ofT  by  the  reierees  to  the  plaintiff  consists  of 
a  strip  5  chains  in  width,  or  one-half  of  the 
breadth  of  the  entire  tract,  and  extends  north 
from  the  south  boundary  53.33  chains,  there- 
by leaving  to  Mr.  GlUard  the  greater  part  of 
the  poor  land  on  the  hill  and  giving  him 
only  the  east  half  of  the  south  part  of  the 
premises.  A  mere  comparison  of  the  appar- 
ent relative  values  of  the  tracts  thus  segre- 
gated would  Induce  the  conclusion  that  the 
division  was  very  prejudicial  to  bis  rights 
and  evidenced  a  want  of  proper  discrimina- 
tion on  the  part  of  the  referees  In  making 
what  should  have  been  an  equitable  division 
of  the  real  prc^rty.  Though  no  testimony 
was  given  tending  to  show  the  reasons  which 
prompted  a  division  of  the  premises  in  the 
manner  indicated,  by  invotdng  the  disputable 
presumption  "that  official  duty  has  been  reg- 
ularly performed"  (L.  O.  L.  f  709,  subd.  15), 
the  referees  must  necessarily  have  consider- 
ed the  value  of  the  house,  barn,  and  other 
Improvements  upon  the  land  which  they  set 
off  to  Mr.  Glllard  on  the  north  side  of  the 
county  rond.  The  plaintiff,  referring  to 
these  buildings,  testified  generally  that  the 
party  receiving  one-third  of  the  land  meas- 
ured from  the  south  end  would  not  secure  the 
house  or  barn.  We  conclude,  therefore,  that 
the  real  property  was  equitably  partitioned 
In  severalty  to  the  plaintiff  and  Mr.  OUlard. 

[2]  The  abidavlt  of  D.  Dorgan,  one  of  the 
referees,  is  to  the  effect  that  at  the  time  of 
making  the  allotment  he  believed  the  best 
Interests  of  the  parties  would  have  been  sub- 
served by  a  sale  of  the  land;  that  be  did 
not  then  know  it  was  within  the  powers  of 
the  referees  to  advise  such  a  course;  that 
be  understood  from  the  Interlocutory  decree 
that  the  referees  were  commanded  to  parti- 
tion the  real  property,  and  for  that  reason 
be  did  not  recommend  a  sale  thereof.  This 
sworn  statement  Is  equivalent  to  a  plea  of 
Ignorance  of  the  law  in  respect  to  the  ques- 
tions submitted,  which  lack  of  knowledge 
excuses  no  person.  If  Mr.  Dorgan  alone  had 
reported  that  the  real  property  of  which  di- 
vision had  been  decreed  was  so  situated  that 
partltlmi  thereof  could  not  h^ve  been  made 


without  greet  prejudice  to  the  owners,  the 
court  might  not  have  been  satisfied  from  the 
showing,  or  made  an  order  directing  the  land 
to  be  sold.  Ij.  O.  Ia  1 447.  Assuming,  without 
deciding,  that  a  referee  under  such  circum- 
stances can  be  permitted  to  Impeach  a  report 
which  he  voluntarily  signed  with  two  others 
his  affidavit  Is  Insufficient  for  that  purpoeew 

[S]  The  testimony  of  A.  L.  Geddes,  anoth- 
er referee.  Is  to  the  effect  that  60  acres  of 
land  on  the  hill  was  not  worth  more  than 
20  In  cultivation  on  the  soutb  part  of  the 
premises.  This  sworn  statement  does  not 
challenge  the  conclusion  hereinbefore  reach- 
ed that  the  value  of  the  house  and  bam 
which  were  erected  upon  the  tract  awarded 
to  Mr.  Glllard  did  not  make  the  land  set  off 
to  him  twice  the  worth  of  that  appropriated 
to  the  plaintiff.  No  error  was  committed  In 
confirming  the  report  of  the  referees. 

In  support  of  the  Judgment  which  the  de- 
fendant Hays  secured  against  Mr.  Glllard 
there  was  received  in  evidence  the  original 
note,  purporting  to  have  been  executed  Sep- 
tember 17,  1910,  for  $1,000,  payable  In  Ave 
years,  with  Interest  after  date  at  the  rate 
of  6  per  cent,  per  annum.  A  certified  copy 
of  the  mortgage  of  the  land,  executed  by  Mr.' 
Glllard  to  Hays,  was  also  received  in  evi- 
dence. This  sealed  instrument  contains  a 
copy  of  the  note  Intended  to  be  secured, 
which  is  for  $2,500,  dated  Ju}y  21,  1009,  and 
was  made  payable  In  seven  years,  with  Inters 
est  after  date  at  the  rate  of  6  per  cent,  per 
annum.  Though  neither  of  these  notes  con- 
tain a  stipulation  for  the  payment  of  inter- 
est until  maturity.  Indorsements  of  interest 
were  annually  made  thereon. 

The  testimony  shows  that  when  Mr.  Oll- 
lard purchased  his  farm  he  borrowed  $500 
from  Hays,  for  which  he  gave  a  promissory 
note  that  was  received  in  evidence,  but  has 
not  been  brought  up.  Several  witnesses  tes- 
tified that  Mr.  Olllard  had  remarked  in  their 
presence  and  hearing  that  he  had  paid  off 
that  note.  Mr.  Hays  testified  that  Mr.  Oil- 
lard  was  indebted  to  him  to  the  extent  of 
about  $2,500,  which  sum  of  money  was  used 
by  the  borrower  in  purchasing  stock  to  be 
placed  on  the  premises.  The  $2,500  so  refer- 
red to  was  probably  evidenced  by  the  mort- 
gage note,  and  did  not  include  the  $1,000 
Judgment  besides  interest,  attorney's  fees, 
etc.  Mr.  Hays  Is  a  day  laborer,  and  he  U 
probably  not  accustomed  to  loaning  large 
sums  of  money,  and  for  that  reason  ought 
to  remember  the  circumstance.  It  seems  al- 
together improbable  that  he  should  forget 
an  item  of  more  than  $1,000,  If  the  transac- 
tion were  other  than  a  mere  sham.  The  an- 
swer to  the  complaint  herein  avers  that  the 
farm  is  not  worth  more  than  $3,500.  It 
seems  doubtful  that  a  sum  of  money  equal 
to  the  alleged  value  of  the  land  would  have 
been  loaned  by  Hays  without  security  at  a 
low  rate  of  interest,  which  was  not  payable 
until  Ave  and  seven  years,  respecUvdy.    He 
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testified  that  at  one  time  be  notified  the  as- 
sessor of  a  credit  which  he  held  of  $80,  bnt 
that  for  four  or  five  years  prior  to  the  trial 
he  had  not  been  assessed,  which  fact  tends 
to  confirm  the  conclusion  that  he  was  a  will- 
ing party  to  a  deliberate  frand. 

It  also  appears  from  the  testimony  that 
about  January  1,  1916,  when  Mr.  Olllard  ne- 
gotiated a  sale  of  the  farm,  he  received  on 
account  of  the  puirchase  price  |1,500,  and 
soon  thereafter  loaned  $800,  taking  a  mort- 
gage as  security  therefor,  and  that  the  de- 
fendants GUlard  and  Hays,  as  witnesses, 
bad  an  opportunity  fully  to  explain  the 
times,  places,  and  circumstances  of  the  alleg- 
ed loans  and  the  sources  from  which  the 
money,  designated  to  be  evidenced  by  the 
promissory  notes,  was  obtained.  Instead  of 
taUng  advantage  of  the  occasion  each  seem- 
ed studiously  to  avoid  any  reference  there- 
to, except  in  a  general  way,  and  from  the 
manner  in  which  they  testified  cm  this 
branch  of  the  case  we  are  satisfied  the  trial 
court  properly  concluded  that  the  alleged 
loans  were  fraudulent,  the  judgment  void, 
and  that  a  conspiracy  had  been  entered  into 
between  these  defendants,  to  prevent  the 
plalntUt  from  securing  the  fruits  of  her  di- 
vorce decree. 

After  the  defendants  James  Gerwlclc  and 
his  wife  bad  been  served  with  a  copy  of  the 
summons  in  this  suit,  an  amended  complaint 
was  filed,  bnt  no  order  was  made  fixing  the 
time  within  which  they  should  answer,  as 
required  by  the  statute.  Section  70,  L.  O.  U 
These  defendants  not  appearing  in  any  man- 
ner, a  finding  of  fact  was  made  to  the  efCect 
that  they  held  a  contract  to  purchase^  the 
farm  for  $7,000,  but  bad  not  performed 
their  part  of  the  agreement,  and  that  what- 
ever Interest  they  or  either  of  them  had  or 
held  in  or  to  the  real  property  was  subject 
to  fbe  paramount  rights  of  the  plaintiff 
thereto.  No  decree  was  made  strictly  or  oth- 
erwise foreclosing  such  contract,  and  by  rea- 
son thereof  the  rights  of  Gerwlck  and  his 
wife  have  not  been  barred,  and  the  plalntift 
and  GUlard  hold  the  tracts  so  allotted  to 
each,  subject  to  the  terms  of  the  contract  of 
purchase. 

It  follows  from  these  considerations  that 
the  decree  should  be  affirmed,  and  it  Is  so 
ordered. 

McBRIDB,  C.  J.,  and  McCAMANT  and 
BEAN,  JJ.,  concur. 


(88  Or.  116) 
BUMBAUOH 


T.   SBTTIiBMEIBK  et  aL 


(Supreme  Court  of  Oregon.     March  19,  1918.) 

1.  Pabtnebsbip  ®=>26— Fbaud. 

Where  plaintiff  was  fraudulently  induced  to 
enter  into  a  partnership  with  two  others,  and 
was  induced  by  one  partner  to  exdiange  her  in- 
terest to  him  for  land,  she  has  no  cause  of  ac- 
tion in  rescission  against  the  partnership  until 


she  can    first  prevail  fn  suit  to   rescind   the 

second  contract. 

2.  Vendor  and  Pukchassb  ^=336C1)— Fbattd 
— Vaiub. 
Statements  by  vendor  of  land  as  to  value  of 
land  and  the  prospective  value  of  fruit  crops  are 
merely  expressions  of  opinion,  but  a  statement 
as  to  number  of  trees  is  a  representation  of  a 
material  fact. 
S.  Vbndob  and  PtraoHASEB  «=»44— Misrepbs- 

BBNTATIONS  BT  VSNDOB— PBOOF. 

Plaintiff  in  action  to  rescind  sale  of  land, 
held  to  have  failed  to  sufficiently  establish  false 
representations  of  the  vendor  as  to  tiie  number 
of  fruit  trees  on  the  land. 

Department  L  Appeal  from  Circuit  Court, 
Wasco  County;   W.  L.  Bradshaw,  Judge. 

Suit  by  Alice  C.  Rumbaugh  against  F.  W. 
Settlemeler,  J.  D.  Riggs,  and  Paul  W.  Chll- 
ders.  Decree  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

A  synopsis  of  the  facts  narrated  in  the 
complaint  is  about  as  follows:  In  December, 
1911,  plaintiff  entered  into  contracts  with  de- 
fendants Settlemeler  and  Riggs,  as  partners, 
for  the  purchase  of  two  pieces  of  land  In 
what  is  called  "Fairbanks  Orchard  Tracts," 
upon  which  she  subsequently  made  payments 
to  the  extent  of  $3,000.  In  the  autlimn  of 
1913  she  returned  to  Oregon,  and  on  October 
6th  entered  into  an  agreement  with  Riggs 
whereby  she  was  to  purchase  about  53  acres 
of  productive  orchard  land  from  his  home 
place  three  miles  from  The  Dalles  at  the 
price  of  $400  per  acre,  maUng  at  the  time 
a  payment  of  $590  by  check,  and  assigning 
to  Riggs  her  two  contracts  for  lands  in  "Fair- 
banks Orchard  Tracts,"  for  which  she  was 
to  receive  a  credit  in  the  full  amount  she 
had  paid  thereon.  It  is  also  alleged  that  she 
was  Induced  to  enter  into  the  contracts  for 
the  Fairbanks  Tracts  by  the  fraudulent  rep- 
resentations of  Settlemeler  and  Riggs  and 
their  agents,  and  the  alleged  false  statements 
are  set  out  in  detail.  It  is  further  asserted 
that  the  false  representations  of  defendant 
Riggs  induced  her  to  enter  into  the  contract 
for  the  purchase  of  the  63  acres  of  produc- 
tive orchard  land  from  him.  The  summary 
of  the  fraudulent  statements  in  the  latter 
transaction  Is  as  follows:  That  the  land  was 
worth  $400  per  acre;  that  there  was  upon 
the  land,  1,000  cherry  trees,  2,000  peach  trees, 
and  1,000  apricot  trees;  that  the  yield  of 
fruit,  regardless  of  variety,  would  be  lOO 
pounds  per  tree;  and  that  the  total  crop 
would  be  worth  at  least  $6,000  annually,  and 
that  a  reasonable  estimate  of  the  cost  of  cul- 
tivation of  the  tree^  and  harvesting  the  crop 
would  not  exceed  $1,000  per  year.  It  is  al- 
leged that  these  statements  were  false,  in 
that  there  were  only  432  cherry  trees  and 
only  800  apricot  trees;  that  the- land  is  not 
worth  more  than  $250  per  acre ;  and  that  the 
annual  net  profit  from  the  operation  of  the 
orchard  Is  not  in  excess  of  $2,500.  There 
is  an  allegation  of  a  demand  for  rescission 
of  all  the  contracts  referred  to ;  an  allegation 
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that  with  knowledge  of  plaintiff's  demand. 
Biggs  assigned  the  Fairbanks  contracts  to 
defendant  Chllders,  who  took  the  same  with 
knowledge  of  all  the  facts.  There  are  other 
statements  In  the  complaint  which  are  not 
necessary  to  a  consideration  of  the  case. 

The  defendant  Settlemeler  demurred  to  the 
complaint  upon  the  grounds  that  several 
causes  of  suit  are  improperly  united,  In  that 
there  Is  one  based  upon  a  contract  with  Set- 
tlemeler and  Riggs  as  partners,  and  another 
arising  upon  a  contract  with  Rlggs  Individ- 
ually, and  a  second  ground  Is  based  upon  the 
allegation  In  the  complaint  that  the  contracts 
with  the  partnership  had  been  assigned  by 
plaintiff  to  Rlggs.  There  Is  also  a  general 
demurrer.  The  defendants  Rlggs  and  Chll- 
ders filed  a  Joint  demurrer  to  the  same  ef- 
fect. The  demurrers  having  been  overruled, 
the  defendants  Joined  issue,  and  a  trial  be- 
ing had,  there  was  a  decree  for  defendants 
from  whldi  plaintiff  appeals. 

Francis  Y.  Galloway,  of  The  Dalles,  for 
appellant  W.  T.  Slater,  of  Portland,  and 
Paul  W.  Chllders,  of  The  Dalles  (Manning, 
Slater  i  Leonard,  of  Portland,  on  the  brief), 
for  respondents. 

BENSON,  J.  (after  stating  the  facta  as 
above).  [1]  The  complaint  contains  two  dis- 
tinct causes  of  suit,  of  which  one  is  against 
the  partnership  of  Settlemeler  k  Rlggs,  In 
relation  to  the  purchase  of  the  Fairbanks 
lands,  and  the  other  against  Rlggs  alone.  In 
connection  with  the  purchase  of  S3  acres  of 
bis  orchard  land  on  Three  Mile  creek.  It  Is' 
alleged  that  plaintiff  assigned  her  Interest  In 
the  FUrbanks  lands  to  Rlggs  as  a  part  of 
the  purchase  price  In  the  latter  transactttm, 
and  there  Is  not  a  word  in  the  pleading  whldi 
connects  Settlemeler  with  this  contract  In  any 
manner.  Under  such  a  state  of  facts  the 
plaintiff  could  not.  In  any  event,  have  a  cause 
of  suit  against  the  partnership,  unless  she 
could  first  prevail  in  a  suit  to  rescind  the 
contract  In  connection  with  which  she  had 
assigned  the  contracts  for  the  Fairbanks 
land.  We  are  not  now  called  upon  to  say 
what  h&r  rights  might  be  under  such  such 
drcnmatances ;  but  It  Is  clear  that,  as  the 
matter  now  appears,  the  demurrer  of  the  de- 
fendant Settlemeler  should  have  been  sua- 
talned,  and  such  an  order  will  be  entered 
bere.  With  this,  we  dismiss  from  considera- 
tion all  matters  connected-  with  the  alleged 
fraud  In  the  negotiations  for  the  Fairbanks 
lands.  We  think  as  to  the  later  transaction 
wltb  Biggs  the  complaint  does  state  a  cause 
of  suit,  and,  as  a  sequence,  the  demurrer  of 
Biggs  and  Chllders  was  properly  overruled. 

[2,  >]  This  brings  us  to  an  Investigation  of 
tbe  second  cause  of  suit  upon  the  merits.  It 
may  at  first  be  remarked  that  the  allegations 
as  to  the  value  of  the  land  and  the  prospec- 
tlve  value  of  the  future  crops  of  fruit  could 
be,  at  the  most,  expressions  of  opinion  and 


speculation  as  to  matters  necessarily  depend- 
ent to  some  extent  upon  future  weath6r  and 
market  conditlans,  and  therefore  not  actiona- 
ble. It  may  also  be  remarked  that  these  al- 
leged fraudulent  misrepresentations  are  not 
established  by  a  preponderance  of  the  evi- 
dence. The  allegations  as  to  the  number  of 
fruit  trees  of  each  variety  are  In  a  different 
category,  since,  if  sui^orted  by  the  evidence, 
they  constitute  a  misrepresentation  of  an  ex- 
isting and  pertinent  fact.  The  evidence  la 
conflicting  In  regard  to  what  was  said  by 
Riggs  regarding  tbe  number  of  each  kind  of 
treea  Plaintiff's  testimony,  which  Is  coi^ 
roborated  by  her  daughter.  Is  to  the  effect 
that  he  told  her  there  were  1,000  cherry 
trees,  1,000  apricot  trees,  and  2,000  peach 
trees.  Rlggs  says  that  he  told  her  that  he 
did  not  know  the  exact  number  of  each,  that 
he  had  never  counted  them,  but  that  there 
were  about  8  acres  of  cherries,  a  Uttle  over 
20  acres  of  peaches,  and  about  10  acres  of 
apricots.  He  further  testifies  that  he  point- 
ed out  to  her  where  the  line  would  run 
through  the  orchard  dividing  the  portion  to 
be  purchased  by  plaintiff  from  the  60  acres 
to  be  retained  by  him,  and  that  he  told  her 
he  thought  he  had  about  1,000  cherry  trees 
In  his  orchard,  and  that  probably  half  of 
them  would  be  found  In  her  part  Of  It.  In 
this  he  Is  corroborated  by  his  wife  who  tes- 
tifies that  she  heard  Rlggs  tell  plaintiff  that 
the  entire  orchard  contained  about  1,0(X> 
cherry  trees.  Plaintiff  spent  three  days  on 
tbe  premises,  and  Inspected  the  orchard  be- 
fore purchasing.  She  also  testifies  that  prior 
to  entering  Into  the  contract  she  counted 
eight  rows  of  the  cherry  trees,  evidently  as 
a  basis  for  computation,  and  also  counted'the 
peach  trees.  She  also  testifies  that  she  bad 
definitely  determined  to  rescind  tbe  contract 
before  she  learned  the  true  number  of  trees. 
After  a  careful  consideration  of  all  the 
evidence,  we  think  the  trial  court  made  no 
mistake  in  deciding  that  plaintiff  had  fail- 
ed to  establish  her  cause  of  suit  by  a  pre- 
ponderance of  the  evidence.  The  decree  Is 
therefore  affirmed. 

McBRIDE,  C.  J.,  and  BHAN  and  BUR- 
NETT, JJ.,  concur. 

"""^"^  m  Or.  Ut) 

ASHLEY  &  RITlfELIN  T.  LANCB  et  sL 
(Sopreme  Court  of  Oregon.     March  19,  1918.) 

1.  Chattbl  Mobtqaods  «s>264— RzeHTs  or 

MOBTOAOXX. 

Under  chattel  mortgage  anthorizing  private 
sale,  the  mortgagee  may,  on  breach,  take  posses- 
sion of  the  property,  sell  It  aa  agreed  upon,  pay. 
the  costs,  and  apply  the  remainder  of  the  pro- 
ceeds to  the  diminution  of  the  mortgage  debt; 
and,  if  there  is  a  deficiency,  he  may  maintain 
an  action  at  law  against  the  mortgagor  or  his 
sareties. 

2.  PUEADISO    ^9l80(2)— RCFLT— Dbpabtdbb. 

Where  defendants  gave  chattel  mortgage 
and  note,  and  plaintifls  sued  on  the  note,  and 
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the  answer  alleged  a  sale  of  the  property  nnder 
the  i>ower  in  the  mortgage,  and  the  reply  set 
forth  in  detail  the  money  expended  in  securing 
a  release  of  the  property  from  liens,  the  cost  of 
the  sale,  and  the  remainder  indorsed  on  the 
note,  there  was  no  departure  from  the  allega- 
tions in  the  complaint,  which  stated  sufficient 
facts  to  constitute  a  cause  of  action  and  to 
render  evidence  admissible  to  sustain  the  al- 
legations. 

3.  Appeal  and  IQbbob  «s>1051  (4)— HAiua.KSB 
Ebbob. 

Error  in  permitting  the  witness  to  say  what 
was  due  on  a  note  in  suit  was  harmless,  where 
the  note  itself  showed  the  amount,  since  no 
prejudice  could  have  resulted. 

4.  Tbial  «=>29(1)— Comment  of  Coubt. 

It  was  not  error  for  the  court  to  ask,  "Why 
take  up  so  much  time?  this  matter  is  imma- 
terial" and,  further,  "Why  not  try  the  case 
in  an  orderly  way?  since  counsel's  knowledge 
of  the  law  was  not  challenged  nor  his  motive 
impugned. 

5.  EviDENOK  <8=>268(1)—Dkci.arationb— Rea- 
sons FOB  Action. 

In  an  action  on  a  note,  plaintiff  could  tes- 
tify what  reasons  a  surety  gave  for  indorsing 
the  note. 

Department  2.  Appeal  from  C^cuit  Cotirt, 
Multnomab  County ;  George  N.  Davis,  Judge. 

Action  by  Ashley  &  Bumelln,  bankers,  a 
corporation,  against  F.  A  Lance  and  others. 
Judgment  for  plaintiff,  and  Lance  appeals. 
Affirmed. 

This  Is  an  action  by  Asbley  ft  RumeUn 
against  F.  A.  Lance,  Charles  Weeks,  'Herman 
Massman,  and  Qeorge  W.  Rahskoff,  to  recov- 
er money.  Tbe  complaint  stated.  In  efFect, 
that  at  all  the  times  mentioned  therein  the 
plaintiff  was  and  Is  an  Oregon  corporation; 
that  on  August  1,  1912,  and  prior  thereto, 
the  V.  D.'  Smith  Fuel  Company  was  a  like 
corporation,  on  which  day  It  executed  to 
plaintiff  a  promissory  note  for  $2,400,  pay- 
able on  demand,  with  interest  thereon,  untU 
paid,  at  the  rate  of  10  per  cent,  per'annum, 
of  which  note  plaintiff  Is  the  owner  and 
bolder;  that  the  defendants,  for  a  valuable 
consideration,  by  a  written  Indorsement  upon 
the  note,  guaranteed  its  payment  and  waived 
protest,  demand,  and  notice  of  nonpayment; 
that  prior  to  the  commencement  of  this  ac- 
tion demand  was  made  upon  each  defendant 
to  liquidate  the  note,  no  part  of  which  has 
been  paid  except  $1,230,  and  the  interest  to 
October  11,  1914;  and  that  $125  is  a  reason- 
able sum  to  be  allowed  as  attorney's  fees, 
as  provided  for  In  the  note  for  maintaining 
this  action.  The  prayw  is  for  Judgment 
against  each  defendant  for  $1,170  with  in- 
terest thereon  at  10  per  cent,  per  annum 
from  October  11, 1914,  the  further  sum  of  $125 
as  attorney's  fees,  and  the  costs  and  dis- 
bursements of  the  action.  The  defendant 
Lance,  alone  answering,  denied  that  the  de- 
fendants guaranteed  the  payment  of  the  note, 
or  waived  protest,  demand,  or  notice  of  non- 
payment, but  admitted  he  Indorsed  the  note ; 
denied  that  any  demand  bad  been  made  for 


Its  imyment,  or  that  no  other  sum  had  been 
paid  thereon  than  alleged  In  the  complaint; 
and  denied  that  $125  or  any  other  sum  waa 
reasonable  as  attorney's  fees. 

For  a  separate  defense  it  is  substantially 
alleged  that  Lance  Indorsed  the  note,  whldi 
had  no  writing  on  the  back  thereof  excei>t 
his  signature;  that  If  the  note  now  ccm- 
tains  any  guaranty  or  waiver,  such  memoran- 
dum was  placed  thereon  with6ut  h\a  knowl- 
edge or  consent,  after  he  signed  the  Instru- 
ment ;  and  that  no  demand  or  notice  of  non- 
payment had  ever  been  served  upon  him. 
For  a  further  defense  it  is  briefly  alleged  that 
the  V.  D.  Smith  Fuel  Company  executed  the 
promissory  note  mentioned;  that  to  secure 
the  payment  thereof  such  corporation  also 
executed  to  the  plaintiff  a  chattel  mortgage 
of  17  head  of  horses  and  other  property, 
partldularly  describing  It;  that  about  April 
1,  1914,  the  mortgagor  delivered  all  such 
property  to  the  plaintiff,  which  accepted  It 
in  full  payment  and  discharge  of  the  note; 
and  that  by  reason  thereof  such  obligation 
was  fully  liquidated.  The  material  aver- 
ments of  new  matter  In  the  answer  were  put 
in  Issue  by  the  reply,  which  alleged  general- 
ly that  about  April  — ,  1813,  Lance  purchased 
all  the  personal  property  described  In  bis 
answer,  and  thereupon,  for  a  valuable  con- 
sideration, executed  to  the  plaintiff  a  second 
diattel  mortgage  thereof,  to  secure  the  pay- 
ment of  the  fuel  company's  promissory  note, 
referred  to  in  the  complaint ;  that  the  latter 
mortgage  contained  a  clause,  which  provided 
that  If  any  attempt  was  made  to  sell  such 
property,  or  if  it  should  be  attached  or  levied 
upon  under  any  claim  or  demand,  the  note 
should  immediately  become  due  and  payable, 
and  thereupon  the  plaintiff  was  empowered  to 
sell  the  property,  or  any  part  thereof,  to  sat- 
isfy such  note;  that  about  December  — , 
1913,  the  plaintiff  learned  that  the  horses 
so  mortgaged  were  advertised  for  sale  to 
satisfy  a  dalm  of  $101.95  for  their  care,  and 
that  another  like  claim  of  $42  was  made, 
and  such  stock  was  liable  to  be  sold  for  tbe 
payment  thereof,  and  in  order  to  secure  tbe 
release  of  the  horses  the  plaintiff  was  com- 
pelled to  pay  the  respective  sums  demanded, 
and  also  to  expend  the  further  sum  of  $57 
In  caring  for  such  animals,  whereupon  the 
plaintiff  foreclosed  its  mortgage,  realising 
from  a  sale  of  the  personal  property,  after 
deducting  such  payments,  and  the  costs  and 
expenses  which  were  Incurred,  $1,260,  which 
was  indorsed  on  the  promissory  note,  there- 
by leaving  $1,170,  with  Interest  thereon  at 
the  rate  of  10  per  cent,  per  annum  from  Oc- 
tober 11,  1914,  no  part  of  which  has  been 
paid.  The  cause  was  tried  and  a  verdict 
returned  for  tbe  amount  of  the  promissory 
note  as  demanded,  and  $100  as  attorney's 
fees,  and  from  the  Judgment  rendered  there- 
on tbe  defendant  Lance  appeals. 
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O.  BL  Wtmaker,  of  Portland,  for  appel- 
lant W.  S.  Hufford,  oC  Portland,  for  re- 
apondunt. 

MOOBB,  J.  (after  stating  the  facts  as 
above.)  A  witness  for  the  plaintUI  having 
identified  the  promissory  note  referred  to, 
the  appellant's  counsel  objected  to  the  giving 
of  any  fnrther  testimony  on  the  grounds 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  because 
no  mention  was  made  in  the  initiatory  plead- 
ing of  any  deficiency  in  respect  to  an  applica- 
tion of  the  proceeds  of  the  mortgaged  prop- 
erty to  the  debt  thereby  secured,  and  that 
the  reply  constitutes  a  departure.  In  support 
of  the  legal  principle  involved  reliance  Is 
had  upon  the  case  of  Rein  v.  Callaway,  7 
Idaho,  634,  65  Faa  63,  where  it  was  held 
that  if  a  mortgagee  seized  the  mortgaged 
personal  property  and  sold  it  at  private  sale 
nnder  a  stipulation  in  the  mortgage  authoriz- 
ing him  to  do  so,  he  could  not  maintain  an 
action  on  the  note  for  the  remainder  due  on 
the  mortgage  debt  In  deciding  that  case 
Mr.  Justice  Sullivan,  speaking  for  the  court, 
says: 

"In  this  state,  as  in  the  state  of  California, 
the  mortgaged  -property  becomes  the  primary 
secnrity,  and  the  personal  obligatiop  of  the 
mortgagor  a  secondary  one.  The  mortgagor, 
under  our  statutes,  is  personally  liable  only 
after  foreclosure,  and  then  only  for  the  bal- 
ance shown  to  be  due  by  the  return  of  the  sher- 
iff, unless  it  is  made  to  appear  that  the  property 
baa  been  destroyed  or  otherwise  become  value- 
less without  the  fault  of  the  mortgagee." 

Further  in  the  opinion  it  is  observed : 

"A  mortgagee  cannot  waive  his  security  and 
sue  upon  ^e  debt." 

Our  statute,  regulating  the  foreclosure  of 
chattel  mortgages,  reads: 

"Whenever  in  any  mortgage  of  goods  and 
chattels  the  parties  to  such  mortgage  shall  have 
provided  the  manner  in  which  such  mortgage 
may  be  foreclosed,  such  mortgage,  upon  breadi 
of  the  conditions  thereof,  may  be  foreclosed  in 
the  manner  therein  provided,  and  not  other- 
wise; and  if  in  any  such  mortgage  the  manner 
in  which  the  eame  may  be  foreclosed  shall  not 
be  provided,  then  upon  breach  of  the  conditions 
thereof,  in  case  the  consideration  of  such  mort- 
gage shall  not  exceed  the  sum  of  $500,  the  same 
may  be  foreclosed,  and  the  mortgaged  property 
sold  by  the  sheriff  or  any  constable  of  tbe  coun- 
ty in  which  such  mortgage  has  been  filed,  upon 
the  written  request  of  the  mortgagee,  his  agent, 
or  attorney,  upon  such  notice,  and  in  the  man- 
ner provided  by  law  for  the  sale  of  personal 
property  upon  execution ;  and  if  the  considera- 
tion of  such  mortgage  shall  exceed  the  sum  of 
$500,  the  same  may  be  foreclosed  by  an  action 
at  law  in  the  circuit  court  of  the  county  in 
wliich  such  mortgage  may  have  been  filed." 
U  O.  Ia  I  7411. 

There  were  received  In  evidence  at  the 
trial  the  original  chattel  mortgages  executed 
to  the  plaintiff  by  the  V.  D.  Smith  Fuel  Com- 
pany, August  1,  1912,  by  V.  I>.  Smith,  iU 
president,  and  tbe  defendant  F.  A.  Lance  as 
its  secretary,  to  secure  the  payment  of  the 
promissory  note  for  $2,400,  and  by  the  de- 
fendants CbaiXes  Weeks  and  H.  Maaaroan 


May  8,  1013,  for  tbe  same  purpose.  These 
mortgages  contain  a  clause,  which  so  far  as 
important  herein  reads: 

"To  have  and  to  bold  the  said  goods  and 
chattels  unto  the  said  party  of  the  second  part, 
(plaintiff  herein)  or  its  assigns  forever.  Pro- 
vided, nevertheless,  and  these  presents  are  on 
tbe  express  condition,  that  if  tbe  said  party 
of  the  first  part  [the  mortgagor  in  the  first  mort- 
gage and  the  mortgagors  in  the  second]  or  its 
assigns,  shall  well  and  truly  pay  unto  the  said 
party  of  the  second  part,  or  its  assigns,  the 
sum  of  twenty-four  hundred  dollars,  and  in- 
terest thereon  at  the  rate  of  ten  per  cent,  per 
annum,  in  accordance  with  the  terms  of  a  cer- 
tain promissory  note,  of  which  the  following 
is  substantially  a  copy  [setting  forth  a  dupli- 
cate of  the  negotiable  instrument],  then  these 
presents  shall  be  void.  But  in  case  default 
shall  be  made  in  the  payment  of  the  priucipal 
sum  or  interest,  •  •  •  or  if  any  claims, 
charges  or  demands  which  can  be  made  prior 
liens  to  this  mortgage  upon  said  property,  are 
not  paid  or  discharged  at  maturity,  or  if  said 
property  is  attached  or  levied  upon,  taken  pos- 
session of,  or  detained  by  any  person  other 
than  the  mortgagee,  for  any  cause,  or  is  re- 
moved or  attempted  to  be  removed  by  any 
one  from  the  aforesaid  premises  or  be  sold, 
transferred  or  assigned  or  attempted  to  be  sold, 
transferred  or  assigned,  then  said  promissory 
note  shall,  at  once,  become  due  and  payable, 
and  it  shall  and  may  be  lawful  for,  and  the 
said  party  of  the  first  part  does  hereby  author- 
ize and  empower  the  party  of  the  second  part 
or  his  assigns  with  the  aid  and  assistance  of 
any  person  or  persons,  to  enter  tbe  aforesaid 
premises  and  such  other  place  or  places  as  the 
goods  and  chattels  are,  or  may  be  placed,  and 
take  or  carry  away  the  said  goods  and  chat- 
tels, and  sell  or  dispose  of  the  same  at  private 
sale  with  or  without  notice  to  tbe  mortgagor, 
or  may  sell  the  same  at  public  auction  upon 
giving  one  week's  notice  of  the  said  sale  in' 
a  newspaper  of  general  circulation  published 
in  said  county  [Multnomah]  and  state,  and  out 
of  the  money  arising  therefrom,  to  retain  and 
pay  the  said  sum  above  mentioned,  and  interest 
as  aforesaid,  and  all  charges  touching  tbe  same, 
and  reasonable  counsel  fees,  *  •  •  render- 
ing tbe  overplus,  if  any,  unto  the  said  party  of 
the  first  part." 

Upon  a  breach  of  either  of  these  conditions, 
the  plaintiff,  under  the  provisions  of  the  stat- , 
ute  hereinbefore  quoted,  was  empowered  and 
legally  authorized  to  take  possession  of  the 
mortgaged  property  and  to  sell  sufficient 
thereof  to  pay  the  mortgage  debt,  or,  if  as  in 
thia  instance  the  property  was  Inadequate 
for  that  purpose,  to  sell  the  entire  chattels, 
and  from  the  proceeds  arising  theretrwu  to 
pay  the  costs  and  expenses  incident  to  the 
sale,  and  to  Indorse  the  remainder  upon  the 
promissory  note.  A  text-writer  discussing 
this  subject  remarks: 

"A  sale  under  a  power  contained  in  the  mort- 
gage,  and  purchase  by  the  mortgagee  of  tbe 
mortgaged  property,  without  a  resort  to  court, 
does  not  bar  the  mortgagee's  right  to  look  to 
the  mortgagor  or  other  securities  for  a  deficien- 
cy, and  is  not  an  extinguishment  of  the  debt." 
Cobbey,  Chat  Mort  i  988. 

To  the  same  effect,  see,  also,  GriflBn  and 
Cnrtls,  Chat  Mort  p.  160.  Another  autho; 
observes : 

"In  some  jurisdictions,  by  statute,  there  can 
be  but  one  action  to  recover  a  debt  secured 
by  a  chattel  mortgage;  and  it  La  held  that  th« 
mortgagee  cannot  waive  the  security  and  sua 
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for  the  debt,  bat  must  bring  his  action  of  tor»- 
dosure."    11  O.  J.  746,  note  20. 

In  support  of  the  text,  decisions  are  dted 
from  the  Supreme  Courts  of  California, 
Idabo,  and  Montana.  The  statute  thus  re- 
ferred to  was  first  enacted  by  the  leglslatlre 
assembly  of  California  and  subsequently 
adopted  by  the  lawmaking  bodies  of  the  oth- 
er states.    The  enactment  reads : 

"There  shall  Be  but  one  action  for  the  recov- 
ery of  any  debt,  or  the  enforcement  of  any 
rights,  secured  by  mortgage  upon  real  estate  or 
personal  property,  which  action  shall  be  in  ac- 
cordance with  the  provisions  of  this  chapter" 

— ^referring  to  the  part  of  the  Code  contain- 
ing such  statute.  Largey  v.  Chapman,  18 
Mont  563,  46  Pac.  808;  Rein  v.  Callaway,  7 
Idaho,  634,  65  Paa  63.  From  the  care  exer- 
cised by  the  editors  of  Corpus  Juris  In  collat- 
ing in  notes  lists  of  cases  sustaining  every 
legal  principle  set  forth  in  the  text,  it  is 
fair  to  infer  that  if  the  statute  mentioned 
had  been  ad(^ted  tn  any  other  states  refer- 
ence to  decisions  upon  the  subject  would 
have  been  made  In  that  great  wcyrk,  which  is 
such  a  'valuable  contribution  to  imiversal 
law. 

[1]  Whether  or  not  such  enactment  has 
been  adopted  in  any  other  state  Is  unimpor- 
tant, for  our  statute  does  not  contain  such 
a  provision.  In  Page  v.  Ford,  65  Or.  450, 
131  Pac.  1013,  46  L.  R.  A.  (N.  S.)  247,  Ann. 
Cas.  1915A,  1048,  it  was  ruled  that  the  hold- 
er of  a  real  estate  mortgage  might  legally 
waive  his  lien  and  maintain  an  action  at 
law  upon  the  promissory  note,  which  formed 
the  basis  of  the  security  and  obtain  a  person- 
al Judgment  against  the  mortgagor.  The 
conclusion  thus  reached  shows  that  the  role 
prevailing  in  California,  Idaho,  and  Montana 
Is  not  controlling  in  Oregon.  Our  statute, 
regulating  the  foreclosure  of  chattel  mort- 
gages, does  not  contain  a  clauise  which  Is 
, found  in  the  laws  of  the  states  mentioned. 
When,  therefore,  a  chattel  mortgage  of  prop- 
erty in  this  state  Includes  a  clause  similar 
In  import  to  that  hereinbefore  quoted,  the 
mortgagee  may,  upon  a  breach  of  the  condi- 
tions, take  possession  of  the  hypothecated 
property,  sell  it  within  a  reasonable  time  in 
the  manner  agreed  upon,  pay  the%  costs  and 
expenses  necessarily  Incurred,  apply  the  re- 
mainder of  the  proceeds  of  the  sale  to  the 
diminution  of  the  mortgage  debt,  which,  if 
not  fully  discharged,  entitles  him  to  main- 
tain an  action  at  law  against  the  mortgagor 
and  any  other  person  who  Is  personally  lia- 
ble to  recover  the  balance  due  on  the  obliga- 
tion. 

[2]  In  the  case  at  bar  the  cause  of  action 
set  forth  in  the  complaint  was  predicated 
upon  the  promissory  note.  The  answer  al- 
leged inter  alia  a  sale  of  the  personal  prop-, 
erty  imder  an  exercise  of  power  specified  In 
the  chattel  mortgage,  thereby  permitting  the 
defendant  to  show,  If  he  could,  that  the  sale 
had  not  been  seasonably  made,  or  fairly  con- 
ducted, or  that  a  greater  sum  of  money  had  I 


been  leoeived  than  was  admitted  by  the 
plain tUf,  and  hence  the  proper  credit  was 
not  made  upon  the  promissory  note.  The 
reply  put  in  issue  only  the  averments  of 
new  matter  in  the  answer,  and  set  forth  in 
detail  the  sums  of  money  expended  In  secur- 
ing a  release  of  the  mortgaged  property  from 
the  claims  of  lien  thereon,  the  payments 
made  in  conducting  the  sale,  and  the  remain- 
der whidi  was  Indorsed  upon  the  promissory 
note,  and  in  doing  so  there  was  no  departure 
from  the  allegations  In  the  complaint  That 
pleading,  therefore,  stated  facts  sufficient  to 
constitute  a  cause  of  action,  and  no  error 
was  committed  In  receiving  evidence  tending 
to  substantiate  the  averments  of  the  com- 
plaint 

[3]  A  witness  having  identified  the  prom- 
issory note  sued  on,  was  asked  by  plaintlfFs' 
counsel,  "What  amount,  if  any,  is  due  upon 
this  note,  Mr.  Ashley?"  The  defendants' 
counsel  objected  to  the  inquiry  on  the  ground 
that  the  note  afforded  the  best  evidence.  The 
objection  was  overruled,  however,  and  an 
exception  allowed.  The  witness  then  answer- 
ed. In  effect,  "There  Is  due  $1,170,  with  In- 
terest at  10  per  cent  per  annum  from  Oc- 
tober 11,  1914  f  and  It  is  contended  that  an 
error  wap  thereby  committed.  Though  the 
objection  thus  made  was  well  taken.  It  Is 
impossible  to  see  how  the  defendant  was 
prejudiced  in  any  manner  by  the  answer 
which  was  given,  and  for  that  reason  the  as- 
signment Is  deemed  immaterial. 

[4]  The  court,  during  the  trial,  referring 
to  the  action  of  the  defendants'  connsel  in 
questioning  a  witness,  said: 

"Why  take  up  so  much  time  with  this?  It  is 
immaterial  whether  be  told  him  or  not.  It 
doesn't  make  any  difference  whether  he  told  him 
or  not" 

Upon  the  cross-examination  of  one  of  plain- 
tiff's witnesses,  the  court  further  said  to  de- 
fendant's counSiel: 

"I  don't  want)  to  intermpt  you,  •  •  •  but 
it  seems  to  me  you  are  going  dear  outside  of 
the  direct  examination  in  this  case.  You  are 
going  into  this  and  trying  your  own  case.  There 
was  nothing  said  about  this  in  chief.  Wliy 
not  try  the  case  in  an  orderly  wb^7" 

Exceptions  having  been  taken  to  the  lan- 
guage so  employed,  it  Is  maintained  that  er- 
rors were  committed  in  making  use  of  the 
remarks  thus  quoted.  The  word  "orderly," 
which  in  the  brief  of  defendants'  counsel  Is 
the  only  part  of  the  quoted  language  that 
Is  seriously  challenged,  was  evidently  Intend- 
ed to  call  attention  to  the  general  rule  of 
evidence  that  the  cross-examination  of  a  witr 
ness  should  be  limited  to  a  reasonable  re- 
view of  his  testimony  In  chlet  In  the  hasty 
trial  of  causes,  attorneys  who  are  learned 
In  the  law,  sometimes  in  the  excitement  In- 
cident to  the  Importance  of  the  issues  involv- 
ed, overlook  these  elementary  prlndples,  and 
when  this  occurs  It  becomes  the  duty  of  the 
court  promptly  to  call  attention  to  the  de- 
parture from  the  prescribed  hile.    In  d«^ng 
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80  In  this  Instance,  the  omnsel'a  knowledge 
of  the  law  was  not  challenged,  nor  his  m»- 
tlve  Impugned,  and  hence  no  error  was  com- 
mitted In  these  partlcnlars. 

[I]  One  of  plaintiffs'  witnesses,  on  rebnt- 
tal,  was  directed: 

TTell  the  jury,  Mr.  Athley,  what  reason  there 
was.  If  any,  for  Mr.  Lance  and  Hr.  Rahakoff 
indorsing  this  note." 

An  oblectltm  to  the  command  made  by  de- 
fendants' coonsel  was  OTermled  and  an  ex- 
OQition  taken,  and  It  Is  maintained  that  an 
error  was  thereby  committed.  It  was  invper 
for  the  witness  to  explain  to  the  Jury  the 
reasons  given  by  the  defendants  for  Indorsing 
the  promissory  note  sned  upon,  and  In  dolnc 
•o  no  error  was  committed. 

Exceptions  were  taken  by  defendants'  oonn- 
■d  to  some  of  the  instmctlons  glyen,  and  to 
tile  court's  refosal  to  diarge  as  requested. 
WItboDt  setting  forth  any  of  these  matters 
a  carefnl  examination  thereof  convinces  ns 
that  no  error  was  committed  In  any  of  these 
partlcnlars.  The  judgment  should  therefore 
be  affirmed;   and  It  Is  so  ordered. 

lf<SRn>E,  C.  J.,  and  McGAMANT  and 
BBAN,  JX,  concur. 


(n  Or.  6M) 

HILLS  T.  CABIPBELU 
(Sopraae  Court  of  Oregon.     March  19,  191&) 

Department  1.    Appeal  from  Circuit  Court, 
Multnomah  County;    H.  E.  McOlnn,  Judge. 
On  petition  for  rehearing.    Denied. 
EV>r  former  opinion,  see  170  Pac.  298. 

W.  E}.  Richardson,  of  Portland,  and  S.  T. 
Richardson,  of  Salem  (A.  R.  Mendenhall,  of 
Portland,  on  the  brief),  for  appellant 
Frank  Schlegal  and  Claude  Strahan,  both  of 
Portland  (Waldamer  Seton,  of  Portland,  on 
the  brief),  for  respondent. 

BENSON,  J.  Plaintiff's  petition  for  a  re- 
hearing contains  a  renewed  and  elaborate 
discassion  of  the  evidence,  but  as  to  that 
feature  presents  nothing  which  had  not  al- 
ready received  our  careful  consideration, 
and  therefore  we  have  nothing  to  add  to  our 
former  opinion.  Counsel  further  urge  that 
the  case  of  Potter  Realty  Co.  v.  Breitllng, 
79  Or.  293,  155  Pac.  179,  cited  in  the  original 
opinion  herein,  is  inconsistent  with  the  hold- 
ing of  this  court  in  Jones  v.  McGinn,  70  Or. 
236,  140  Pac.  994,  McGowan  v.  W.  V.  I.  U 
Co.,  79  Or.  454,  155  Pac.  705,  and  Jeffreys  v. 
Weekly,  81  Or.  140, 168  Pac.  622.  A  careful 
examination  of  these  cases  fails  to  sustain 
counsel's  contention.  In  each  of  these  cases 
there  was  prompt  effort  at  rescission  imme- 
diately after  discovery  of  the  fraud,  while 
In  the  case  of  Potter  Realty  Company  r. 
Breitllng,  supra,  as  in  the  case  at  bar,  there 
was  lack  of  promptness  in  repudiating  the 


contract  and  acts  Inconsistent  with  an  intent 
to  disafDrm. 
The  petition  Is  denied. 

McBRIDS,    O.    J.,    and    BURNETT    and 
HARRIS,  JJ.,  concur. 


CHtfRCHILL 


(8S  Or.  120) 
MEADB  et  aL 


(Supreme  Coort  of  Oregon.     March  19,  1918.) 

1.  MOBTOAOES  <8=»400(1)— FOBECLOBtJBB  — D£- 
rADLT— COVKNANT— PbIOB  iRCmiBBAKOB. 

Where  a  mortgage  provided  that  the  mort- 
gagors should  reduce  a  prior  incumbrance,  and 
that  failure  to  perform  any  agreement  should 
authorise  immediate  foreclosure,  the  act  of  one 
of  the  mortgagors  in  procuring  »  receipt  from 
the  adminisb'Btor  of  the  estate  which  owned  the 
prior  incumbrance,  but  paying  no  money  there- 
tor,  and  without  exhibiting  the  receipt  to  either 
the  mortgagee  or  his  assignee,  was  not  such  per- 
formance as  to  iwevent  foreclosure. 

2.  MOBTOAOBS  4=>409  —  FoBKCIiOSDBX  —  Dx- 

FAXJLT— Covenant— Pbiob  Incumbkanck. 
Where  mortgagors  covenanted  with  their 
mortgagee  to  pay  principal  and  interest  on  a  pri- 
or mortgage,  in  favor  of  the  state  land  board, 
and  to  furnish  the  mortgagee  evidence  thereof, 
and  agreed  that  any  breach  should  give  the  right 
of  immediate  foreclosure,  the  indulgence  of  the 
state  land  hoard  in  not  forecloaing  does  not  avoid 
the  effect  of  ti^eir  breach  of  covenant  to  pay 
audi  mortgage. 

Department  L  Appeal  from  Circuit  Oourt, 
Tillamook  County ;  George  R.  Bagley,  Judge. 

Suit  by  Arthur  M.  Churchill  against  Min- 
nie A.  Meade  and  T.  B.  Meade.  From  de- 
cree for  plaintiff,  defendants  appeaL  Affirm- 
ed, with  modification  as  to  costs. 

This  is  a  suit  to  foreclose  what  Is  admit- 
ted to  be  a  purchase-money  mortgage,  dated 
February  10,  1915,  given  by  the  defendants 
to  the  assignor  of  plaintiff  and  securing  a 
note  of  that  date  for  f  17,000  upon  land  partly 
in  nilamook  county  and  partly  in  Multno- 
mah county.  It  Is  stated  In  the  mortgage 
that:  V 

The  realty  In  Tillamook  county  "is  incumber- 
ed by  a  mortgage  of  oae  thousand  dollars;  'said 
Meades  agree  to  pay  principal  and  interest 
thereon  as  provided  therein  and  furnish  Beals 
[original  mortgagee]  evidence  thereof." 

The  realty  In  Multnomah  county  was  in- 
cumbered by  a  mortgage  calling  for  $1,750, 
concerning  which  the  Instrument  here  in- 
volved provided  that: 

"Said  mortgagors  do  hereby  agree  to  keep  up 
the  payments  of  interest  on  said  seventeen  nnn- 
dred  and  fifty  dollars  and  furnish  said  mortgagee 
evidence  of  said  payments  of  interest;"  and 
"said  Meades  agree  to  reduce  said  mortgage  to 
$1,600  within  one  year  from  this  date." 

It  was  also  stipulated  therein: 

"This  indenture  is  further  conditioned  upon 
the  faithful  observance  by  the  mortgagor  of  the 
foregoing  conditions." 

Lastiy,  there  appears  also  the  following 
condition: 

"Now,  therefore,  If  the  said  mortgagors  shall 
pay  said  promissory  note  and  shall  fully  satisfy 
and  comply  with  the  covenants  hereinbefore  set 
forth,  then  this  conveyance  sliall  be  void,  but 
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vtherwiae  to  remain  in  fnll  torce  and  virtue  aa  a 
mortgage  to  secure  the  payment  of  said  promis- 
toiy  note  in  accordance  with  the  terms  thereof, 
and  the  performance  of  the  covenants  and  agree- 
ments herein  contained ;  it  being  agreed  that 
any  failure  to  make  any  of  the  payments  provid- 
ed for  in  said  note  or  this  mortgage  when  the 
same  shall  become  due  or  payable,  or  to  perform 
any  agreement  herein  contained,  shall  give  to 
the  mortgagee  the  option  to  declare  the  whole 
amount  due  on  said  note,  or  unpaid  thereon  or 
on  this  mortgage,  at  once  due  and  payable  and 
this  mortgage  by  reason  thereof  may  be  fore- 
closed at  any  time  thereafter." 

The  execution  and  delivery  of  the  note  and 
mortgage  sued  upon  are  admitted.  The  de- 
fendants deny  the  allegations  Imputing  to 
them  a  breach  of  their  covenants.  They  re- 
cite the  history  of  their  original  purchase  of 
the  land  involved;  the  giving  of  a  former 
mortgage  thereon;  the  institution  by  the 
then  mortgagee  of  a  suit  to  foreclose;  the  an- 
swer setting  up  their  contention  that  they 
had  been  induced  to  purchase  the  realty  by 
reason  of  fraudulent  representations  concern- 
ing the  quantity  of  bottom  land  in  the  tract; 
and  their  compromise  and  settlement  of  that 
litigation,  the  terms  of  which  Included  the 
giving  of  the  present  mortgage  resulting  in 
the  dismissal  of  the  suit  and  cancellation  of 
the  first  mortgage.  They  claim  that  the  mort- 
gage for  $1,000  on  the  Tillamook  property  Is 
one  In  favor  of  the  state  land  board,  and 
that  neither  the  principal  nor  the  Interest 
thereof  is  due.  They  say  they  have  reduced 
the  mortgage  on  the  Multnomah  county  prop- 
erty to  $1,600  as  they  agreed.  They  further 
contend  that  the  taxes  for  1915  were  not  yet 
-due  under  the  terms  of  their  mortgage,  and 
th<Me  of  1913  were  already  paid  by  Reals,  as 
stated  by  him  when  the  compromise  agree- 
ment was  entered  into.  The  material  mat- 
ters in  the  answer  are  traversed  by  the  re- 
ply. The  circuit  court  heard  the  testimony 
and  entered  a  decree  foreclosing  the  mort- 
gage, and  the  defendants  appeal. 

S.  S.  Johnson,  of  Tillamook,  and  S.  C. 
Spencer,  of  Portland,  for  appellants.  H.  T. 
Botts,  of  Tillamook  (Webster  Holmes,  of  Mo 
MlnnvlUe,  on  the  brief),  for  respondent.  , 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  plaintiff  assigns  as  viola- 
tions of  the  mortgage  upon  which  he  bas- 
es his  right  to  foreclose  that  the  defendants 
have  neither  paid  the  mortgage  of  $1,000  to 
the  state  land  board  Incumbering  the  land, 
nor  the  interest  thereon,  nor  have  they  re- 
duced the  Multnomah  county  mortgage  to  $1,- 
600,  and,  moreover,  they  have  not  furnished 
to  the  mortgagee  or  the  plaintiff  any  evidence 
of  doing  either  of  those  things  they  were  re- 
quired to  do.  The  third  and  fourth  assign- 
ments relate  to  the  failure  of  the  defendants 
to  pay  the  taxes  for  the  years  1913  and  1915. 
It  Is  unnecessary  to  consider  more  of  these 
assignments  than  the  first  two.  The  only 
shovring  made  by  the  defendants  about  tbe 
reduction  of  the  Multnomah  county  mortgage 
Is  in  substance  as  follows:   The  defendant 


Minnie  A.  Meade  testified  that  on  August  6, 
1916,  being  more  than  one  year  after  the  date 
of  the  mortgage  in  suit,  she  applied  to  John 
R.  Turner,  who  signed  himself  "administra- 
tor, C.  W.  Miller  Elstate,"  and  procured  from 
him  a  receipt  for  "$290,  Act  Interest  due 
1915,  and  $150  principal  on  $1,750  notes." 
The  defendants  do  not  pretend  that  she  ever 
exhibited  this  receipt  to  either  the  mortgagee 
or  the  plaintiff.  Besides  this,  tbe  record 
shows  that  it  ai^eared  for  the  first  time  at 
the  trlaL  Moreover,  she  testified  that  she 
did  not  pay  any  money,  nor  give  any  note 
or  check  for  the  amount  represented  in  the 
receipt.  She  does  not  claim  that  either  the 
plaintiff  or  the  original  mortgagee  had  any 
knowledge  of  such  an  arrangement,  or  con- 
sented that  it  should  operate  as  a  reduction 
of  the  mortgage.  The  defendants  argue  that 
anything  which  parties  agree  to  may  be  con- 
sidered as  payments;  but  that  principle, 
while  possibly  true  as  to  tbe  immediate  par- 
ties to  such  a  sdieme,  does  not  affect  those 
concerned  in  the  present  litigation.  They  are 
the  ones  who  are  Interested  in  the  observ- 
ance of  the  conditions  of  the  mortgage  under 
consideration  here.  As  against  the  plaintiff 
nothing  has  been  shown  which  would  pre- 
vent the  collection  of  the  full  amount  of  the 
Multnomah  mortgage,  for  it  Is  clear  tbat 
nothing  was  actually  paid  thereon. 

[2]  The  mortgage  to  the  state  land  board 
was  given  to  secure  a  note  dated  September 
4,  1906,  due  one  year  after  date,  with  interest 
at  6  per  cent,  per  anntmi,  payable  semiannu- 
ally on  the  1st  day  of  January  and  the  1st 
day  of  July  in  each  year  thereafter.  Tbe 
defendants  have  paid  no  more  than  the  inter- 
est, and  they  seek  to  charge  upon  the  plain- 
tiff the  indulgence  of  the  state  land  board  in 
not  foreclosing  the  mortgage  so  as  to  avoid 
tlte  effect  of  their  covenant  to  pay  the  same, 
and  they  do  not  plead  that  any  new  agree- 
ment was  made  between  themselves  and  the 
plaintiff  or  the  original  mortgagee  to  tbat 
end.  The  note  and  mortgage  to  tbe  state 
land  board  are  clearly  due  according  to  tbelr 
terms,  and  in  the  absence  of  any  further  con- 
tract between  the  present  parties  it  was  in- 
cumbent upon  the  defendants  at  once  to  pay 
that  debt  Confessedly  they  have  not  done 
this. 

Each  of  these  defaults  constitutes  a  breach 
of  the  covenants  of  their  mortgage,  and  by 
its  terms  the  holder  thereof  is  entitled  to 
foreclose  the  same  for  the  full  amount  due 
upon  the  note  and  their  agreements  set  out 
therein.  These  are  the  cold  terms  of  tbe 
mortgage  which  they  admit  they  made,  but 
which  the  court  cannot  unmake  for  them.  A 
great  deal  of  rancor  is  manifest  in  the  plead- 
ings, and  a  very  large  part  of  the  testimony 
is  taken  up  in  the  rehearsal  of  the  alterca- 
tions of  the  parties,  but  all  that  cannot  affect 
tbe  law  of  tbe  case.  It  is  unnecessary  to 
consider  other  reasons  urged  in  support  ot 
the  foreclosure. 

It  Is  sufficient  to  say  that  tbe  decree  ot  the 
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iiit  court  Is  affirmed  with  this  modifica- 
k  tbat  neither  party  shall  be  allowed  to 
>Ter  costs  or  dlsbnrsements  from  the 
er. 

IcBRIDB,  O.  X,  and  BE3NSON  and  HAB^ 
},  JJ.,  concur. 

Or.  695)  ^ 

YORK  ▼.  SOUTHERN  PAQ  00.  et  aL 

preme  Conrt  of  Oregon.    March  19,  1918.) 

BTER  Ain>   Skstant  «»289(31)— Injubies 

>    Servant— Scope  of   Emplotmknt^Ne- 

ossiTY  or  Showing. 

Altbough  the  complaint  alleged  that  it  was 

deceased  servant's  daty  to  help  the  train 
V  in  maldng  up  a  train,  and  that  while  help- 
in  switcliing  be  was  killed,  there  was  no  er- 

in  taking  case  from  Jury  in  the  absence  of 
lence  that  as  a  part  of  his  duties  he  was  re- 
red  to  board  the  moving  train  in  switching, 
loing  which  he  missed  the  step  and  was  kill- 
since  in  the  absence  of  such  showing  it  was 
reljr  conjectural  whether  deceased  was  en- 
ed  in  his  employment  or  in  his  own  affairs. 

>epartment  2.   Aiveal  from  Circuit  Court, 
lamook  Coonty;  George  R.  Bagley,  Judge. 
ta  petition  for  rehearing.    Denied, 
'or  former  opinion,  see  170  Pac.  927. 

.  C.  Slmm<»M,  of  Portland  (S.  8.  Johnson, 
Tillamook,  on  the  brief),  for  appellant 
1  O.  Dey,  of  Portland  (Wm.  D.  Fenton  and 
[ph  B.  Moody,  both  of  Portland,  T.  B. 
Ddley,  of  Tillamook,  and  John  F.  Bellly, 
Portland,  on  the  brief),  for  respondent& 

lOORB,  J.  In  a  petition  for  a  rehearing 
8  MMitended  that  from  the  testimony  re- 
red  It  might  reasonably  have  been  cmi- 
]ed  that  the  deceased,  immediately  prior 
md  at  the  time  he  was  injured,  was  per- 
ming a  service  and  discharging  a  duty  de- 
aded  of  him  by  reaB(Hi  of  his  employment, 
I,  such  being  the  case,  an  error  was  com- 
ted  in  not  reversing  the  Judgment  and  re- 
ading the  cause  for  a  new  trial.  AH  the 
terial  allegations  of  the  complaint  respect- 

his  duties  and  the  negligence  diarged 
t  be  set  forth.    That  pleading  states  : 
Plaintiff  alleges  that  on  or  about  the  17th 

of  March,  1916,  the  decedent,  Lewis  York. 

employed  as  a  laborer  on  the  defendants 

of  road,    •    •    •     with  his  duties  to  help 

train  crew  to  make  up  a  train,  to  cut  out 
I,  and  to  dump  cars,  hanling  and  transport- 
rocks  and  like  material  on,  along,  iind  upon 
■ndants'   said   road   and   roadbed,     •     •     • 

while  said  decedent  was  performing  the 
k,  labor,  and  duties  as  was  required  of  him, 
tras  ordered  and  commanded  and  required  to 
St  in  cutting  out  cars  from  the  train  in 
ch  there  were  other  cars,  •  •  •  and  set- 
:  brakes  at  what  is  known  and  called  'Miami 
k  Quarry.'  •  •  •  And  while  thus  com- 
ided  to  assist  the  said  crew  in  performing  the 
k  for  his  master,  be  was  then  and  there,  at 

along  the  said  train,  and  the  cars  thereof, 
forming  those  duties  commanded  of  him,  and 
iras  required  of  him,  all  of  which  were  well 
wn  and  within  the  knowledge  of  the  defend- 
I  and  each  of  them,  and  before  he  had  safely 
rded  said  cars,  the  train  was  suddenly,  vio- 
1;  and  recklessly  started,  and  was  put  in  mo- 
:  with  a  jerk  and  a  lurch  by  the  defendants, 


their  oiBcers,  agents,  and  employes,  and  the  said 
cars  striking  the  said  decedent  and  throwing  him 
under  the  said  train,  and  then  and  there  in- 
flicting mortal  wounds  resulting  in  his  death. 

"Plaintiff  alleges  that  the  defendants  were  and 
each  of  them  was  negligent  in  the  following  pa^ 
tlcolars: 

"First.  That  defendants  and  each  of  th«m 
recklessly,  carelessly,  and  neglieently  failed  and 
refused  to  provide  and  maintain  the  deceased, 
Lewis  York,  with  a  safe  and  proper  place 
along  their  railroad  and  roadbed  to  do  and 
perform  the  work  and  labor  he  was  commanded 
and  required  to  do,  and  did  then  and  there  fur- 
nish and  maintain  an  unsafe  and  dangerous 
place  and  places  for  the  deceased  to  perform 
said  work,  in  that  there  were  rocks,  holes,  and 
ditches  alongside  of  said  railroad  track  and  road- 
bed and  at  the  place  and  places  for  switching 
car  and  cars  in  the  said  rock  quarry. 

"Second.  That  defendants  and  each  of  them 
recklessly,  carelessly,  and  negligently  started 
and  put  in  motion  the  said  train  before  the  de- 
ceased, Lewis  York,  had  given  any  signal  or 
notice  to  start  the  same,  it  being  then  and  there 
the  duty  of  the  defendants,  agents  and  employes 
to  not  start  the  said  train  until  signaled  so 
to  do  by  the  deceased,  Lewis  York. 

"Third.  That  defendants  and  each  of  them 
recklesslv,  carelessly,  and  negligently  started 
and  put  in  motion  said  train  before  the  deceased 
had  boarded  it  or  was  given  any  opportunity  to 
board  the  same,  and  that  the  said  train  was  then 
and  there  started  with  a  jerk  and  lurch,  thereby 
preventing  the  said  deceased,  Lewis  York,  from 
boarding  the  said  car  or  cars  in  safety. 

"Fourth.  That  defendants  and  each  of  them 
was  careless,  reckless,  and  negligent  in  operat- 
ing and  running  said  cars  at  a  high  and  dan- 
gerous rate  of  speed  before  allowing  the  deceas- 
ed, Lewis  York,  to  board  the  same,  and  thereby 
preventing  the  said  Lewis  York  from  any  rea- 
sonable chance  be  might  have  had  to  get  on  said 
car  in  safety. 

"Fifth.  That  the  defendants  were  negligent  in 
attempting  to  perform  and  make  a  flying  switch 
at  the  place,  while  the  same  was  then  and  there 
being  done,  for  the  reason  that  there  was  a 
curve  and  a  grade  at  the  said  place,  and  that  the 
conditions  and  manner  in  performing  the  same 
was  unsafe  and  dangerous,  which  was  known  or 
could  have  been  known  by  the  defendants  or  ei- 
ther of  them,  their  officers,  agents,  and  employis^ 
and  that  said  flying  switch  used  was  not  a  ne- 
cessity and  could  have  been  avoided  by  the  de- 
fendants and  each  of  them  in  carrying  out  their 
said  business." 

The  complaint,  it  will  be  seen,  does  not 
aver  that  Lewis  York  was,  when  he  was  hart, 
or  ever  had  been,  employed  by  the  defendants 
or  either  of  them  as  a  brakeman,  and  a  care- 
ful re-examination  of  the  entire  testimony 
fails  to  show  a  statement  by  any  witness  that 
the  deceased  bad  ever  performed  or  discharg- 
ed any  duty  of  that  kind. 

It  will  be  remembered  that  the  second 
ground  of  negligence  charges  that  it  was  in- 
cumbent upon  the  defendants,  their  agents, 
etc.,  not  to  start  the  train  until  signaled  so 
to  do  by  the  deceased,  thereby  impliedly  aver- 
ring that  he  supervised  or  controlled  in  some 
manner  the  movement  of  the  cars.  Not  a 
word  of  testimony  to  that  effect  or  tending 
in  any  manner  to  substantiate  such  allega- 
tion can  be  found  in  the  transcript 

It  nowhere  appears  from  an  inspection  <MF 
the  record  before  us  that  it  was  Incumbent 
upon  the  deceased  to  board  the  train,  or  that 
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the  performance  of  any  dnty  whatever  was 
required  of  him  In  preparing  the  cars  to 
make  a  flying  switch,  except  so  far  as  snch 
aervlce  might  possibly  be  inferred  from  the 
testimony  of  George  Krumlauf,  who  stated 
ux>on  oath  at  the  trial  that  he  saw  Mr.  Yorb, 
Just  prior  to  the  time  of  the  accident,  re- 
leasing the  air  from  a  cylinder  beneath  a  car 
near  the  engine. 

No  testimony  was  received  tending  to  show 
that  It  was  at  all  dangerous  for  a  person  to 
pass  over  the  decks  of  the  flat  cars  when 
they  were  In  motion,  or  that  Mr.  York  was  di- 
rected or  even  expected  to  set  or  handle  the 
brakes  on  the  rear  or  any  other  car  of  that 
part  ok  the  train. 

The  evidence  shows  that  from  the  trestle 
upon  which  the  caboose  and  two  box  cars 
were  left  when  the  train  was  uncoupled  to  the 
switch  was  about  400  feet,  and  from  that 
point  to  the  rock  quarry  about  600  feet  fur- 
ther. Why  Mr.  York  attempted  to  board  the 
moving  cars,  which  were  to  be  taken  only 
such  a  short  distance  and  left,  id  a  matter 
of  conjecture  so  far  as  disclosed  by  any  tes- 
timony. In  the  absence  of  snch  showing  t»id- 
Ing  to  prove  any  allegation  of  the  complaint, 
we  are  compelled  to  adhere  to  the  former 
opinion. 

The  petition  for  a  r^earlng  Is  therefore 
denied. 

McBRIDE),  0.  3.,  and  McCAMANT,  J.,  con- 
cnr. 

(88  Or.  U8)  ' 

JOHNSON  et  aL  v.  CRAWFORD. 
(Supreme  Court  of  Oregon.     March  19,  1818.) 

1.  Dedioatiow    ^=»19(5)  —  Plattino    and 
Sale. 

When  the  owner  of  land  plats  it  and  sells 
lots  with  reference  to  the  plat,  he  thereby  dedi- 
cates the  streets  marked  on  the  plat 

2.  Dedication  <S=>31— Piattinq  and  Salb— 
"Acceptanob." 

Where  the  owner  of  land  plats  it  and  sells 
lots  with  reference  to  the  plat,  the  purchase  of 
lots  with  reference  to  the  plat  constitutes  an 
"acceptance"  of  the  grant  made  by  the  owner 
to  the  public. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accept- 
ance.] 

3.  Highways   «=>159(2)   —   Enjoihino   Ob- 
sTeuotion— Special  Dauaoe. 

To  enjoin  the  blocking  of  a  roadway,  plain- 
tiffs must  show  special  damage  to  themselves  as 
the  result  of  the  acts  complained  of. 

In  Bana  Appeal  from  Circuit  Court,  Mult- 
nomah County;   Robert  G.  Morrow,  Judge. 

Action  by  Henry  Johnson  and  others 
against  Walter  Crawford.  From  decree  for 
plaintiffs,  defendant  appeals.  Reversed,  and 
suit  dismissed. 

This  is  a  salt  brought  to  enjoin  defendant 
from  blocking  a  strip  of  land  9  feet  wide  and 
ai>proxImately  660  feet  long  which  plaintiffs 
claim  to  be  a  roadway.  Plaintiffs  allege  that 
they  are  owners  of  real  property  In  the  im- 


mediate vicinity  of  the  strip  of  land  In  ques- 
tion, and  that  if  defendant  blocks  the  alleged 
roadway,  they  "will  suffer  peculiar  and  Ir- 
reparable damage  to  their  several  properties, 
in  addition  to  and  exclusive  of  that  snlfered 
by  the  general  public."  These  allegations 
are  denied  by  defendant  except  that  he  ad- 
mits the  ownership  by  three  of  the  plaintiffs 
of  lands  in  the  vldnlty.  It  Is  alleged  and 
admitted  by  the  pleadings  that  in  1882  Van 
B.  De  Lashmutt  and  Harrison  B.  Oatman 
acquired  a  large  tract  of  land  Including  the 
strip  In  dispnte.  In  1885  they  conveyed  10 
acres  of  this  land  to  Hattle  Mnrtha,  from 
whom  defendant  deralgns  title.  The  grant 
was  qualified  by  the  following  language  con- 
tained in  the  deed: 

"Reserving  a  strip  of  land  oft  from  the  west 
side  thirty  (30)  feet  in  width,  which  is  dedi- 
cated for  a  public  roadway." 

The  Mnrtha  title  passed  through  mesne 
conveyances  to  defendant,  each  deed  contain- 
ing the  language  above  quoted.  The  property 
in  dispute  Is  the  westerly  9  feet  of  the  strip 
30  feet  wide  mentioned  in  all  these  deeds. 
In  1889  De  Lashmutt  and  Oatman  platted  the 
property  adjoining  the  defendant's  tract  on 
the  west,  and  dedicated  a  street  20  feet  wide 
OB  the  east  of  the  plat  as  Van  Ness  avenue. 
While  defendant  does  not  admit  it,  the  evi- 
dence shows  that  this  street  encroaches  9 
feet  on  the  strip  reserved  at  the  west  end  of 
defendant's  land.  Plaintiffs  claim  to  be  own- 
ers of  portions  of  the  tract  platted  In  1889. 
They  allege  that  the  use  of  the  strip  is  neces- 
sary as  a  means  of  access  to  the  county 
road,  and  that  it  is  constantly  used  as  a  road- 
way. Defendant  disputes  .these  claims  and 
asserts  title  by  adverse  possession.  Defend- 
ant's Immediate  predecessor  in  Interest  was 
Blanch  McN.  Moore.  In  1908  she  brought  an 
action  of  trespass  against  three  of  these 
plaintiffs  and  against  other  parties,  charging 
that  they  had  destroyed  her  fence  on  the 
strip  SO  feet  wide  on  the  west  side  of  her 
property.  This  litigation  reached  this  court, 
and  was  disposed  of  by  Mr.  Justice  Burnett 
In  an  opinion  in  Moore  v.  Fowler,  68  Or.  292, 
114  Pac.  472.  In  the  Instant  case  the  lower 
court  enjoined  defendant  from  erecting  and 
maintaining  a  fence  on  the  tract  In  dispnte, 
and  adjudged  that  this  tract  Is  a  public  high- 
way.   Defendant  appeals. 

B.  B.  Dufur,  of  Portland,  for  appell&nt. 
Beach,  Simon  &  Nelson,  of  Portland,  for  re- 
spondents. 

McCAMANT,  J.  (after  stating  the  facts  as 
above).  [1',  2]  When  the  owner  of  land  plats 
it  and  sells  lots  with  reference  to  the  plat, 
he  thereby  dedicates  the  streets  marked  on 
the  plat  C&rter  v.  Portland,  4  Or.  339,  846 ; 
Spencer  v.  Peterson,  41  Or.  257,  259,  68  Pac. 
519,  1108;  Christian  v.  EJugene,  49  Or.  170; 
172,  89  Pac.  419;  Sllverton  v.  Brown,  63  Or. 
418,  424,  128  Pac.  48;    Nicholas  v.  TlUe  * 
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Trntst  Company,  19  Or.  228,  24<T,  1D4  Pac.  881, 
Ann.  Ou.  1917A,  1148.  In  Badk  case  the 
pnrdiaae  of  tots  with  reference  to  the  plat 
constltnteB  an  acceptance  of  the  gnnt  made 
by  the  owner  to  the  public.  Ohriatlan  t.  E<n- 
gene,  48  Or.  170,  178,  89  Pac.  419. 

Sudi  of  the  plaintiffs  as  are  admitted  to 
own  land  In  the  platted  tract  west  of  de- 
fendant's property  are  entitled  to  u^e  the 
streets  dedicated  by  De  Lashmntt  and  Oat- 
man  when  they  recorded  the  plat  Bnt  these 
parties  could  not  dedicate  what  they  did  not 
own.  The  strip  of  land  in  dispute  was  not 
owned  by  De  Lasbmutt  and  Oatman  in  1889 
when  they  recorded  this  plat  Th^  had 
parted  with  title  to  It  when  they  conveyed 
the  ten-acre  tract  to  Hattie  Mnrtha  in  1885. 

The  only  ground  on  which  the  strip  in  con- 
trorersy  can  be  held  to  be  a  roadway  is  the 
reservation  above  quoted,  which  is  found  in 
the  deeds  to  Hattie  Murtha  and  her  succes- 
sors in  interest  It  was  held  by  Mr.  Justice 
Burnett  in  Moon  ▼.  Vowlex,  58  Or.  292,  297, 
114  Pac.  472,  474,  that: 

"The  reservation  in  the  deed  as  above  quoted 
amoants  only  to  an  offer  on  the  part  of  the  gran- 
tor to  dedicate  the  roadway  to  public  uses,  and 
there  can  be  no  dedication  under  such  circnm- 
Btances  until  the  same  is  accepted  by  the 
county." 

It  appears  affirmatively  In  this  case  that 
there  has  been  no  sudi  acceptance. 

[3]  There  is  another  reason  why  plaintiflk 
have  failed  to  make  out  a  case.  They  are 
not  entitled  to  enjoin  the  acts  of  defendant 
in  blocking  the  alleged  roadway  without 
showing  special  damage  to  plaintiffs  as  the 
result  of  the  acts  complained  of.  They  al- 
lege such  special  damage,  but  this  allegation 
is  denied,  and  they  have  furnished  no  evi- 
dence to  maintain  their  contention  on  this 
issue.  The  pleadings  admit  that  three  of  the 
plaintiffs  own  property  in  the  vicinity,  but  it 
does  not  appear  that  they  have  occasion  to 
travel  the  alleged  road. 

It  follows  that  the  decree  of  the  lower 
court  is  reversed,  and  a  decree  will  be  enter- 
ed here,  dismissing  tlie  suit 

(8»  Or.  no)  •  • 

FEENBY  &  BREMER  GO.  v.  STONE. 
(Supreme  Cksnrt  of  Oregon.     March  19,  1918.) 

1.  Sau:s  «=»262— Bbbach  or  WABBAimr— Re- 

UANCB  AND    INDT7CBICENT. 

In  action  for  breach  of  warranty,  plaintiff 
most  show  that  the  warranty  was  redied  on  and 
that  it  was  an  operative  cause,  although  it  need 
not  have  been  the  sole  Inducement 

2.  Sai£8  «s»484  —  PiXADiNO  —  Bbkaoh  or 
Wabkartt. 

In  action  for  breach  of  warranty  of  per- 
sonal property,  the  purchaser  must  allege  he  re- 
lied upon  the  warranty  and  was  thereby  de- 
ceived. 

8.  Saxkb  <^=>287(3)— RBscrasioR— Bbxaoh  or 
Waiisahtt— Retdbn  or  Pbofebtt. 
The  purchaser  of  a  machine  may  rescind  the 
contract  and  return  the  machine  within  a  rea- 
sonable time  after  delivery,  if  it  is  not  as  war- 
ranted. 


4.  Sales  «s>426— Coirnuon— BmoDtts  or 

PlTBOHASBB. 

Generally,  in  a  contract  of  sal&  In  die  ab- 
sence of  language  evidencing  an  mtention  to 
make  a  given  remedy,  such  as  a  right  given  to 
the  purchaser  to  retain  without  charge  the  ar- 
ticle, if  not  as  warranted,  exclusive  of  all  others, 
such  remedy  will  be  deemed  cumulative  and  per- 
missive rawer  than  exclusive  and  mandatory. 
6.  Saucs  «=»426  —  Wabbartt— Rbmkdiks  or 

PUBCHABKB. 

A  purchaser's  right  to  proceed  on  the  war- 
ranty in  his  sale  contract  was  not  destroyed  by 
the  seller's  agreement  that  if  the  property  sold 
were  not  as  warranted  the  purchaser  could  keep 
it  without  paying  for  it  especially  when  the 
purchaser  waived  any  right  arising  out  of  the 
promise  not  to  charge  and  sued  on  the  warranty. 

6.  Sales  «=>442(1)— Bbeaoh  or  Wabbantt— 
Dajcaobs. 

When  the  seller  of  personal  property  baa 
breached  his  express  warranty  to  famish  an  ar- 
ticle of  a  specified  kind,  quality,  or  condition, 
he  is  liable,  as  in  the  case  of  any  other  kind  of 
a  contract  for  both  general  and  special  dam- 
ages. 

7.  Sales  «=9288(2)— Bbeach  or  Wabbantt— 
ErrECT  OF  Acceptance. 

Acceptance  of  property  sold  does  not  of  it- 
self preclude  the  buyer  from  recovering  damages 
for  breach  of  warranty. 

&  Dakaoeb  e=»62(^— Bbkaoh  or  Wabbartt 
—Reduction  or  Davaoes. 

In  case  of  breach  of  warranty  in  a  contract 
of  sale,  the  buyer  owes  an  active  duty  to  ezer- 
dsa  ordinary  care  to  keep  the  damages  as  low 
as  possiblf . 

9.  Sales  «sb442(6,  7)— Bbeaoh  or  WABBAirrr 
—Daicaobb— Expenses. 

It  buyer  of  a  machine  was  obliged,  because 
the  machme  bought  did  not  work,  to  rent  anoth- 
er machine  to  prevent  loss  to  himself,  he  was 
entlUed  to  reimbursement  from  the  seller  to  the 
extent  such  expense  was  extra  in  diaracter  and 
reasonable  in  amount 

10.  Sales  «=»442!(5)  —  Bbkaoh  or  Wabbartt 
—Anticipated  PaonTS. 

The  theory  of  the  law  being  to  award  com- 
pensation for  gains  prevented  and  losses  'sus- 
tained, and  anticipated  profits  not  being  nonre- 
coverable  merely  because  they  are  such,  if  it 
is  reasonably  certain  that  the  breach  of  a  con- 
tract has  deprived  the  complaining  party  of  a 
profit  which  was  contemplated  or  can  reasonably 
be  presumed  to  have  been  contemplated  by  the 
parties  at  the  time  the  contract  was  made,  then 
the  party  committing  the  breach  is  liable  for 
the  loss  of  the  profit 

11.  Sales  <S=3437(2)— Bbkaoh  or  Wabbartt 
—Special  Dahaoes. 

In  order  to  recover  special  damages  for  a 
breach  of  warranty,  the  buyer  must  allege  and 
prove  that  the  special  damages  claimed  by  him 
are  such  as  were  contemplated,  or  may  reason- 
ably be  said  to  have  been  contemplated,  by  the 
parties  at  the  time  they  made  the  contract 

12.  Sales  C=n  112(5)— Spboial  DAMAOEa— Lobb 
or  Pbofitb. 

If  at  the  time  of  sale  of  a  hoist  the  seller  did 
not  know  that  the  buyer  intended  to  use  it  in 
the  sale  of  gravel  to  the  public,  the  buyer  could 
not  recover  loss  of  profits  on  account  of  the 
sdler's  breach  of  warranty  of  the  hoist  since  it 
could  not  be  said  the  parties  contemplated  such 
loss  as  a  result  of  breach. 

Department  1.  Appeal  from  Circuit 
C!ourt  Tillamook  County;  Oeorge  R.  Bag 
1^,  Judge: 

Action  by  the  Feeney  &  Bremer  Company 
against  01  F.   Stone.     From  Judgment  for 
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defendant,  plaintiff  appeals.  Reversed  and 
remanded  for  new  trial. 

The  plaintiff  Feeney  &  Bremer  Company, 
a  corporation,  operates  a  metal  foundry 
and  mAnufactures  machinery.  The  defend- 
ant has  a  gravel  bar  and  since  Au^st  1, 
1915,  has  been  engaged  in  the  business  of 
selling  graveL  The  complaint  alleges  that 
between  July  1,  1915,  and  January  26,  1916, 
the  plaintiff  delivered  certain  materials  and 
performed  services  for  the  defendant  of 
the  reasonable  value  of  |591,43;  that  $301 
has  been  paid;  and  that  $290.43,  the  unpaid 
balance,  is  due.  Among  the  items  appear- 
ing Id  the  Itemized  statement  attached  to 
the  complaint  Is  a  drum  hoist  valued  at 
$450.  The  controversy  between  the  litigants 
relates  to  the  hoist,  and  consequently  no 
further  notice  will  be  given  to  the  other 
items  mentioned  in  the  pleadings. 

For  a  defense  the  answer  avers  that  on 
or  about  July  1,  1915,  the  defendant  was 
negotiating  with  manufacturers  for  an  elec- 
tric hoist  to  be  used  in  hoisting  gravel  into 
bonkers,  and  that  at  the  same  time  he  was 
negotiating  with  the  Coast  Power  Company 
of  Oregon  for  electricity  with  which  to  oper- 
ate such  a  hoist;  that  while  the  defendant 
was  negotiating  the  plaintiff  approached 
the  defendant  and  requested  him  to  pur- 
chase a  hoist  from  the  plaintiff  and — 

"offered  and  agreed  to  construct  for  the  defend- 
ant such  a  hoist  as  defendant  required  in  his 
said  business,  and  agreed  that  if  the  defendant 
would  give  the  .plaintiff  an  order  for  the  said 
hoist  the  plaintiff  would  construct  such  a  hoist, 
and  expressly  guaranteed  that  if  such  order 
were  given  to  plaintiff  the  hoist  which  the  plain- 
tiff would  construct  and  deliver  to  defendant 
would  be  a  boitit  which  would  stand  up  to  the 
work  and  accomplish  the  purposes  of  tlie  de- 
fendant in  that  behalf  in  carrying  on  his  busi- 
ness, and  that  if  said  hoist  did  not  work  plain- 
tiff would  make  the  same  do  so,  and  if  the  ma- 
chine would  not  work  that  plaintiff  would  charge 
the  defendant  nothing  therefor." 

The  defendant  alleges  that: 

"In  consideration   of  the  representation   and 

?:uaranty  of  the  plaintiff  as  aforesaid,  the  de- 
endant  agreed  to  purchase  from  plaintiff  the 
drum  hoist  referred  to,  at  the  agreed  price  of 
$450,  but  in  consideration  of  the  said  represen- 
tations, agreement,  and  warranty  of  the  plain- 
tiff in  regard  thereto  as  aforesaid." 

It  Is  averred  in  the  answer  that  the  plain- 
tiff constructed  and  delivered  an  electric 
hoist,  but  that  it  was  faultily  constructed; 
"that  the  same  would  not  stand  the  work 
required  to  be  done  thereby  by  the  defend- 
ant and  whldi  was  contemplated  by  the  par- 
ties;" and  that  "the  reasonable  value  of  said 
hoist  so  furnished  was  no  more  than  the 
sum  of  $100,"  although  it  would  have  been 
worth  $450  if  it  had  been  built  In  full  com- 
pliance with  the  agreement 

The  defendant  also  pleads  a  counterclaim. 
He  avers  that  the  hoist  was  first  delivered 
to  him  in  July,  1915;  that  he  began  using 
it  on  August  1,  1915,  and,  althon^  the  "ma- 
chine frequently  gave  way,"  he  continued 
to  operate  It  until  August  24,  1916,  when  It 


"completely  broke  down";  that  lie  "there- 
upon requested  plaintiff  to  repair  the  same 
so  that  It  would  work  as  had  been  agreed, 
but  the  plaintiff  delayed  repairing  the  same 
until  on  or  about  the  1st  day  of  September, 
and  by  reason  of  said  delay  of  the  plaintiff 
the  defendant  was  compelled  to  rent  othet 
equipment  In  order  to  operate  his  plant" 
Continuing,  the  defendant  alleges  "that 
plaintiff  did  thereafter  overhaul  and  put 
in  repair  the  said  hoist  and  redeliver  the 
same  to  defendant,"  but  that  it  has  never 
been  capable  of  doing  the  work  contemplat- 
ed by  the  agreement 
The  defendant  then  avers: 

"That  in  order  to  carry  on  the  defendant's 
operations,  on  account  of  the  failure  of  the  said 
machine  so  furnished  by  plaintiff  to  do  the  wbrk 
represented  to  be  done  and  guaranteed  to  tie 
done  by  said  machine,  the  defendant  has  l>cen 
compelled  to  procure  other  machinery  to  oper- 
ate his  plant,  and  has  necessarily  expended  on 
account  thereof  the  following  sums:  For  rent 
of  donkey  engine,  $120;  for  labor  in  moving 
engine,  $59;  for  fuel  for  operating  donkey  en- 
gine, $124.95;  for  extra  labor  for  operation  of 
donkey  engine,  $100." 

It  is  also  alleged  that  because  "of  the  in- 
capacity of  the  said  hoist  to  properly  pw- 
form''  during  the  month  of  August  he  lost 
a  profit  of  50  cents  per  yard  on  500  yards 
of  gravel  which  be  could  have  sold  to  the 
Arcnz  Construction  Company,  and  a  profit 
of  20  cents  per  yard  on  340  yards  of  grav- 
el which  he  could  have  sold  to  Tillamook 
county. 

There  was  a  verdict  and  Judgm^it  for 
the  defendant  for  $355,  and  the  plaintiff  ap- 
pealed. 

S.  S.  Johnson,  of  Tillamook  (T.  B.  Hand- 
ley,  of  Tillamook,  on  the  brief),  for  appel- 
lant H.  T.  Botts,  of  TUlamook,  for  re- 
spondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  Briefly  stated,  the  defendant  con- 
tends that  he  is  entitled  to  have  the  price 
of  the  machine  reduced  to  $100  and  that  he 
is  also  entitled  to  special  damages  (1)  for 
the  expense  of  the  donkey  engine;  (2)  for 
profits  which  he  lost  by  reason  of  his  in- 
ability to  furnish  gravel  in  the  month  of 
August  to  the  Arenz  Construction  Company 
and  to  Tillamook  county.  There  is  no 
claim  of  any  loss  of  profits  except  for  the 
month  of  August 

The  plaintiff  contends  that  the  Judgment 
should  be  reversed  because:  (1)  Hie  answer 
does  not  contain  an  affirmative  allegatioa 
that  the  defendant  relied  upon  the  warranty 
pleaded  by  him;  (2)  the  warranty  is  lim- 
ited to  and  extends  no  further  than  the  stip- 
ulation that  the  "plaintiff  would  charge  the 
defendant  nothing"  if  the  hoist  did  not 
work;  (3)  partial  failure  of  conslderatioa 
was  the  only  defense  available  to  the  de- 
fendant; and  (4)  the  damages  mentioned  in 
the  counterclaim  were  not  within  the  con- 
templation of  the  parties  and  are  too  remote 
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and    Qteenlatl're    and  therefore   not    recov- 
erable. 

[1, 2]  In  order  to  maintain  an  action  for  a 
breadi  of  warranty  it  must  be  shown  that 
the  warranty  was  relied  upon,  and,  although 
the  warranty  need  not  have  been  the  sole  In- 
ducement, It  must  have  been  an  operative 
cause  (35  Cyc.  376;  2  Mechem  on  Sales,  |§ 
1234,  1233),  and  therefore  in  an  action  for  a 
br^icb  of  warranty  the  purchaser  of  personal 
property  must  allege  that  he  relied  upon  the 
warranty  and  was  thereby  deceived  (Abilene 
National  Bank  v.  T^odlne,  26  Or.  63,  55,  37 
Pac.  47 :  85  Cyc.  450).  The  defendant  Insists 
that  this  rule  of  pleading  Is  satlslBed  by  the 
following  allegation  appearing  In  the  answer: 
"In  coDsideratioD  of  the  representation  and 
gnaranty  of  the  plaintiflf  as  aforesaid,  the  de- 
fendant agreed  to  purchase  from  plaintiff  the 
drum  hoist  referred  to,  at  the  agreed  price  of 
$460,  bat  in  consideration  of  the  said  represen- 
tations, agreement,  and  warranty  of  the  plain- 
tiff in  regard  thereto  as  aforesaid.    •    •    • " 

It  is  intimated  in  Lincoln  r.  Ragsdale,  7 
Ind.  App.  354,  356,  31  N.  E.  681,  that  the 
quoted  allegation  would  be  sufScient  While 
the  aTonnent  lacks  directness  and  positlve- 
ness,  nevertheless  it  might  possibly  be  ade- 
quate after  a  verdict  and  Judgment,  since, 
so  far  as  the  record  discloses,  the  objection 
was  not  made  in  the  lower  court,  but  Is  made 
here  for  the  first  time.  The  Judgment  should 
be  reversed  for  other  reasons,  however,  and 
all  doubts  concerning  the  sufficiency  of  the 
pleading  may  be  removed  by  the  filing  of  an 
amended  answer. 

[$-S]  The  answer  avers  that  the  plaintiff 
"expressly  guaranteed"  that  If  the  hoist 
"would  not  stand  up  to  the  work  and  accom- 
plish the  purposes  of  the  defendant"  and 
that  if  the  hoist  did  not  worlC  "plaintiff 
would  make  the  same  do  so,  and  If  the  ma- 
chine would  not  work  the  plaintiff  would 
charge  the  defendant  nothing  therefor." 
The  plaintiff  argues  that  the  parties  have, 
by  the  agreement  alleged  in  the  answer,  lim- 
ited the  defendant's  remedy  for  a  breach  of 
the  warranty  to  the  right  to  decline  to  pay 
for  the  machine,  and  that  therefore  Stone  Is 
not  entitled  to  recover  damages  for  a  breach 
of  the  warranty.  If  by  the  stipulation  "the 
plaintiff  would  charge  the  defendant  nothing 
therefor"  is  meant  that  the  defendant  could 
refuse  to  accept  the  hoist,  then  the  stipula- 
tion added  nothing  to  the  rights  of  the  de- 
fendant, since  the  law  gave  him  the  right  to 
rescind  the  contract  and  return  the  machine 
within  a  reasonable  time  after  delivery,  for 
it  must  be  remembered  that  the  parties  con- 
tracted for  a  machine  which  was  not  yet  in 
existence  when  they  made  the  agreement. 
Stelger  v.  Fronhofer,  43  Or.  178, 183,  72  Pac. 
683;  Lenz  v.  Blake,  44  Or.  569,  76  Pac.  356. 
If,  on  the  other  hand,  the  parties  Intended  to 
agree  that  the  defendant  could  keep  the  hoist 
without  paying  for  it  if  It  did  not  work,  it 
constituted  an  additional  rather  than  an  ex- 
dtisive  remedy.  Generally  speaking,  the  par- 
ties to  a  contract  for  the  sale  of  personal 


property  have  a  right  to  agree  that  a  defined 
remedy  shall  be  exclnsive,  but  in  the  absmce 
of  language  evidencing  an  intention  to  make 
a  given  remedy,  like  the  one  in  question 
here,  exclnsive  of  all  otber^  it  is  treated  aa 
cumulative  and  permissive  rather  than  ex- 
clusive and  mandatory;  and  hence  the  buyer 
la  usually  permitted  to  avail  himself  of  the 
special  remedy,  or,  if  he  chooses,  he  may  ac- 
cept the  property  and  recover  damages  for  a 
breach  of  the  warranty.  There  is  nothing  to 
indicate  that  the  parties  intended  that  the 
right  not  to  pay  should  be  the  exclnsive  rem- 
edy. It  is  not  necessary  to  determine  wheth- 
er Stone  could  have  returned  the  property 
and  also  recover  damages  for  a  breach  of  the 
warranty,  fOr  the  reason  that  he  elected  to 
keep  the  hoist,  and  as  ruled  in  Douglass  Axe 
Mfg.  Co.  V.  Gardner,  10  Gush.  88: 

"The  bnyer  has,  if  not  a  doable  remedy,  at 
least  a  choice  of  remediea,  and  may  either  re- 
turn the  property  within  a  reasonable  time,  or 
keep  it  and  maintain  an  action  for  breach  of 
the  warranty." 

The  warranty  was  not  rescinded,  violated, 
or  destroyed  by  the  stipulation  not  to  charge, 
especially  when  the  defendant  waives,  as  he 
has  done,  any  right  arising  out  of  the  prom- ' 
ise  not  to  charge  and  sues  on  the  warranty. 
Sanford  v.  Brown  Bros.  Co.,  208  N.  T.  00, 
101  N.  B.  797,  60  L.  R,  A.  (N.  S.)  778;  Nave 
T.  Powell,  52  Ind.  App.  496,  96  N.  B.  395; 
McQiU  V.  Hall  (Tex.  Civ.  App.)  26  a  W.  132; 
Eltzpatrick  t.  D.  M.  Osborne  &  O.,  60  Minn. 
261,  52  N.  W.  861;  Aultman  M.  &  Co.  T. 
Thdrer,  34  Iowa,  272;  Gaar  S.  &  Co.  r.  Pat- 
terson, 66  Minn.  449,  68  N.  W.  68;  Obenctialn, 
T.  Roff,  29  OkL  211,  116  Pac.  782;  Battey 
r.  Lant  M.  &  Co.,  30  R.  I.  1,  73  AU.  353,  136 
Am.  St  Rep  926;  2  Mechem  on  Sales,  | 
1801;  36  Cyc  43a 

The  remaining  assignments  of  error  relate 
to  the  measure  of  damages.  The  rule  for 
measuring  damages  for  the  breach  of  a  con- 
tract is  found  in  the  celebrated  English  case 
of  Hadley  v.  Baxendale,  9  Exdi.  341,  and  In 
the  subsequent  but  equally  noted  American 
case  of  Griffin  v.  Colver,  16  N.  T.  489,  60 
Am.  Dec.  718.  In  the  former  case  the  court 
states  the  rule  in  the  following  language: 

"Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages 
which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered  ei- 
ther  arising  naturally,  i.  e.,  according  to  the 
usual  course  of  things,  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it." 

Continuing  further,  the  reasons  are  given 
thus: 

'Vow,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were  com- 
municated by  the  plaintiffs  to  the  defendants, 
and  thus  [actually]  known  to  both  parties,  the 
damages  resulting  from  the  breach  of  such  a 
contract,  which  they  would  reasonably  contem- 
plate, would  be '  the  amount  of  injury  whidi 
would  ordinarily  follow  from  a  breach  of  coU' 
tract    unda    these    special    drcunistancea    ao 
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known  anfl  eommiiiilcated.  Bnt,  on  tbe  other 
hand,  if  these  special  drcnmstances  were  whol- 
ly unknown  to  the  party  breaking  the  contract, 
he,  at  the  most,  conid  only  be  sapposed  to  have 
had  in  hia  conten^plation  the  amount  of  injury 
which  would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any  special 
circumstances,  from  such  a  breach  of  contract. 
For,  had  the  special  circumstances  been  known, 
the  parties  might  liave  specially  provided  for 
the  breach  of  contract  by  special  terms  as  to 
the  damages  in  that  case;  and  of  this  advan- 
tage it  would  be  very  unjust  to  deprive  them." 

Although  employing  different  language,  the 
American  case  announces  the  same  rule,  for 
we  find  the  doctrine  stated  thus  In  QrifOn  t. 
Colver,  16  N.  Y.  489.  494,  69  Am.  Dec.  718: 

"The  broad,  general  rule  in  such  cases  is,  that 
the  party  injured  is  entitled  to  recover  all  his 
damages,  induding  gains  prevented  as  well  as 
losses  sustained ;  and  this  rule  is  subject  to  but 
two  conditions:  The  damages  must  be  such  as 
may  fairly  be  supposed  to  have  entered  into  the 
contemplation  of  the  parties  when  they  made 
the  contract,  that  is,  must  be  such  as  might  na- 
turally be  expected  to  follow  its  violation ;  and 
they  must  be  certain,  both  in  their  nature  and 
in  respect  to  the  cause  from  which  they  pro- 
ceed." 

In  2  fifecbem  on  Sales,  |  1757,  the  author 
restates  the  rule  established  by  Hadley  t. 
Baxendale  and  Griffin  t.  Colver,  in  this  man- 
ner: 

"The  party  who  has  broken  hia  contract  is 
liable  to  make  compensation  to  the  other  for 
all  such  losses  resulting  from  that  breach  as  are 
either  (1)  the  ordinary,  the  usual,  the  commonly 
to  be  expected  consequences  of  such  a  breach  of 
•nch  a  contract ;  or  (2)  the  peculiar  or  unusual 
cwsequences  of  the  breach  of  the  particular 
contract  in  question,  if,  under  the  circumstanc- 
es, it  can  fairly  be  said  that  both  parties  had 
those  consequences  in  their  contemplation,  at 
the  time  tbe  contract  was  made,  as  a  probable 
result  of  its  breach ;  and  if  those  unusual  conse- 
quences are  neither  uncertain  in  their  nature 
nor  remote  as  to  their  cause." 

[B-B]  When  the  seller  of  personal  property 
has  breached  his  express  warranty  to  fur- 
nish an  article  of  a  specified  kind,  quality,  or 
condition,  hu  is  liable,  as  in  the  case  of  any 
other  kind  of  a  contract,  for  both  general 
and  special  damages.  2  Mecbem  on  Sales,  || 
1817,  1821 ;  35  Cyc.  451,  465;  30  Am.  &  Eng. 
Bncy.  Law  (2d  Ed.)  209,  214.  Tbe  accept- 
anoe  of  the  property  does  not  of  itself  pre- 
clude the  buyer  from  recovering  damages. 
Cassidy  ▼.  Le  Vevre,  45  N.  Y.  562.  As  in 
other  contracts,  tbe  buyer  owes  an  active 
duty  to  exercise  ordinary  care  to  keep  tbe 
damages  as  low  as  possible.  30  Am.  ft  Eng. 
Ency.  Law  (2d  Ed.)  223;  Wright  v.  Comput- 
ing Scale  Co.,  47  Wash.  107,  91  Pac.  671. 

[9]  If  the  defendant  was  obliged  to  rent 
the  donkey  engine  in  order  to  prevent  loss  to 
himself  then,  to  the  extent  that  such  expense 
was  extra  in  character  and  reasonable  in 
amount,  tbe  defendant  is  entitled  to  reim- 
bursement Drake  t.  Sears,  8  Or.  210,  213; 
Hoskins  y.  Scott,  52  Or.  271,  279,  96  P»c. 
1112;  People's  Savings  Bank  r.  Waterloo  ft 
Cedar  Falls  R.  T.  Co.,  118  Iowa,  740,  92  N. 
W.  691;  Optenberg  v.  Skelton,  109  Wis.  241, 
86  N.  W.  360;  CanoU-Porter  Boiler  ft  Tank 


Co.  T.  Columbna  Ifach.  Co.,  6  &  OL  A.  190^  3 
n.  S.  App.  631,  55  Fed.  451. 

[10, 11]  Tbe  theory  of  tbe  law  is  to  award 
compensation  for  gains  prevented  and  for 
losses  sustained.  The  party  who  is  damaged 
by  the  breaCh  of  a  contract  Is  not  prevented 
from  recovering  anticipated  profits  merely 
because  they  are  such.  If  It  is  reasonably 
certain  that  tbe  breach  of  a  contract  has  de- 
prived tbe  complaining  party  of  a  profit 
which  was  contemplated  or  can  reasonably 
be  presumed  to  have  been  contemplated  by 
the  parties  at  the  time  the  contract  was 
made,  then  the  party  committing  tbe  breach 
is  liable  for  the  loss  of  the  profit  Drake  t. 
Sears,  8  Or.  214;  Hoskins  v.  Scott  62  Or. 
271,  276,  96  Pac  1112 ;  Fields  v.  Western  Un- 
ion Tel.  Co.,  68  Or.  209,  137  Pac  209;  Mc^ 
Qimiis  T.  Studebaker,  75  Or.  619,  522.  146 
Pac  825,  147  Pac  625,  L.  R.  A.  1916B. 
868,  Ann.  Cas.  1917B,  1190.  The  rule  is  il- 
lustrated in  tbe  following  cases,  where  the 
complaining  party  was  not  permitted  to  r*. 
cover  profits  claimed  to  have  been  lost  on 
account  of  a  breach  of  warranty:  Weybrick 
V.  Harris,  31  Kan.  92,  1  Pac  271;  Pnget 
Sound  Iron  ft  Steel  Works  t.  Clemmons,  32 
Wash.  36,  72  Pac.  465;  Wright  v.  Computing 
Scale  Co.,  47  Wash.  107,  91  Pac  671 ;  Blymer 
Ice  Machine  Co.  v.  McDonald,  48  La.  Ann. 
439,  440,  19  South.  459;  Moulthrop  v.  Hyett 
105  Ala.  493,  17  South.  32,  63  Am.  St  Repw 
139.  Tti6  following  are  examples  of  cases 
where  tbe  btiyer  was  permitted  to  recover 
profits  which  be  lost  by  reason  of  tbe  breadi 
of  the  seller's  warranty:  Crompton  ft 
Knowles  Loom  Works  v.  Hoffman,  6  Ont  U 
Rep.  554;  Murray  C!o.  v.  Putman,  61  Tex. 
Cir.  App.  617,  130  S.  W.  631;  Alamo  Mills 
Ca  v.  Hercules  Iron  Works,  1  Tex.  Civ.  App. 
688,  22  S.  W.  1097.  Some  of  the  language 
employed  in  Alamo  Mills  Co.  v.  Hercules  Iron 
Works,  supra,  is  so  apropos  that  we  hers 
quote  from  the  opinion  of  the  court: 

"The  right  or  not  to  recover  profits  for  a 
breach  of  a  contract  does  not  depend  npon  an 
arbitrary  rule  to  be  adopted  by  a  court,  but  up- 
on the  principles  that  should  control  the  right. 
Tbe  law  does  not  condemn  profits  as  snch  as  a 
measure  of  damages.  The  question  is,  WooU 
the  loss  of  profits  be  the  direct  result  of  the 
breach,  and  would  such  loss  'reasonably  be  sup- 
posed to  tiave  entered  into  the  contemplation  of 
the  parties  at  tbe  time  of  making  the  contract'? 
Conjectural  profits  would  not  be  allowed,  not 
for  the  reason  that  profits  are  proscribed,  bat 
because  they  are  nnoertain ;  if  they  become  suf- 
ficiently certain,  are  the  direct  result  of  tlw 
breach,  and  tbe  parties  were  in  possession  of 
such  facts  as  would  charge  them,  as  reasonabl; 
Intelligent  men,  with  tbe  probable  consequences 
of  the  breach,  then  profits  fall  within  the  ralCb 
and  may  be  recoverable  as  damages." 

In  order  to  recover  special  damages  for  a 
breach  of  warranty,  tbe  buyer  must  allege 
and  prove  that  tbe  special  damages  daimed 
by  bim  are  such  as  were  contemplated  or 
may  reasonably  be  said  to  have  been  contan- 
plated  by  tbe  i>artles  at  tbe  time  they  mads 
tbe  contract    85  Qyc;  451.    It  will  be  nee- 
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y  now  to  direct  attenUtm  to  tbe  erl- 

e  bill  of  exceptions  contains  a  narrative 
e  testimony  given  by  tbe  defendant,  and 
Bd  of  saying  that  tlie  defendant  testified 
is  or  to  that  vre  shall,  for  the  purposes 
e  appeal,  given  an  affirmative  statement 
e  facts  on  the  assumption  that  the  facts 
ixactly  as  testified  to  by  the  defendant, 
iver,  it  must  be  understood  that  we  do 
ittempt  to  decide  any  question  of  fact 
plaintiff  learned  that  Stone  wished  to 
mse  a  hoist  to  be  used  In  raising  gravel 
bunkers,  and  inquired  of  Stone  "what 
chance  was   for   building  that  double 

winch."  The  plalntttf  "was  warned 
this  windi  had  to  be  built,"  and  was  told 
"on  account  of  the  high  speed  of  the 
ine  necessary  to  do  the  work  that  he 
plaintiff]  had  to  pat  in  bronze  brass 
ngs  In  the  bearings  in  order  to  do  the 
"  The  iMurties  "discussed  that  it  [the 
ine]  was  to  be  used  with  overhead  lines 
lucket;  yard  and  a  half  bucket  was  to 
«d."  The  plaintiff  "agreed  to  build  a 
there  that  would  do — that  would  work 
ctly— for  1450;"  and  "if  it  did  not  do 
rork  he  [the  plaintiff]  would  make  it 
e  work  or  it  would  not  cost  us  [the  de- 
nt] anything." 

i  plaintiff  constructed  a  machine;  It  was 
!red  to  Stone  In  July,  but  he  "did  not 
to  use  it  until  August  1st."  The  de- 
nt "commenced  raising  gravel,"  but  he 
r  could  raise  over  half  a  bucket"  "The 
were  not  big  enough ;"  the  frictions 
made  of  green  spruce  when  they  should 
been  "good  oak  or  hickory";  the  thrust 
igs  were  small  "where  they  should  be 
';  Stone  asked  the  plaintiff  "time  and 
igain  to  come  down  and  overhaul  It  and 
n  thrust  bearings";  but  the  plaintiff 
r  did  come  down."  EHnally,  on  Au- 
Mth  "the  pullback  drum  froze  right  on 
laft"  because  of  defects  In  the  machine. 

immediately  notified  the  plaintiff. 
y  ft  Bremer  Company  bad  the  machine 
1  here  in  the  shop,"  but  delayed  making 
xess&Ty  repairs.  "The  Arenz  Construe- 
DomiMiny  was  on  the  county  work  and 
d  rock  and  gravel  bad;"  the  county 
ed  gravel  bad";  Stone  told  the  plain- 
lat  he  was  going  to  hire  a  donkey  en- 
f  the  plaintiff  did  not  repair  the  dam- 
hoist;  and,  finally,  on  or  about  August 
:he  plaintiff  commenced  to  work  on  the 
ne.  The  plaintilBF  did  not  redeliver  the 
until  June  or  July,  1916.  Stone  rented 
nstalled  a  donkey  engine.  While  the 
i  does  not  disclose  the  exact  date.  It 
>e  Inferred  that  the  donkey  engine  was 

for  operation  possibly  on  August  80th, 
itone  continued  to  use  it  for  about  six 
I.  "If  the  hoist  had  worked  according 
itract,"  Stone  would  "not  have  been  out 
eel  on  any"  c£  the  expense  Incurred  for 
onkey  engine. 


"Along  about  the  25th  of  August"  the  toad 
supervisor  came  to  Stone  and  stated  that  be 
was  going  to  buUd  a  certain  road  and  that 
he  would  take  gravel  from  the  defendant  at 
36  cento  per  yard.  The  Ax&iz  Construction 
Company  was  building  a  pavement  "and  the 
county  was  famishing  the  crushed  rock" 
and  the  defendant  "was  to  put  in  the  grav- 
eL"  The  defendant  "could  put  in  half  grav- 
el and  iXMSibly  a  Uttle  more  if  the  county 
could  not  furnish  crushed  rock."  The  de- 
fendant "was  getting  $1.65  for  the  gravel 
from  the  Arenz  Oonstruction  Company"  and 
was  realizing  "about  70  cento  a  yard  profit" 
when  using  the  electric  hoist,  while  the  prof- 
it was  only  60  or  66  cento  a  yard  after  the 
instellation  of  the  donkey  engine^  The  coun- 
ty road  supervisor  "came  there  on  August 
28th  and  got  8  yards";  the  donkey  engine 
was  not  yet  ready  for  use,  although  it  wa» 
being  Installed,  and  hence  the  defendant 
could  not  furnish  any  more  gravel,  and  he 
told  the  road  supervisor  "to  go  in  on  the  bar 
and  get  it,  and  they  went  in  on  the  bar  and 
loaded  337  yards,  which  I  could  have  furnish- 
ed them  if  the  donkey  bad  been  working." 

If  the  defendant  is  entitled  to  recover  for 
a  loss  of  profits,  his  right  is  limited  to  the 
loss  of  profits  which  he  could  and  would  have 
made  on  the  deliveries  to  the  county  and 
the  Arenz  Construction  Company.  There  is 
nothing  in  the  testimony  of  the  defendant  to 
show  that  he  lost  any  profits,  so  far  as  the 
Arenz  Construction  Company  Is  concerned, 
between  the  Ist  and  24th  of  August  and  he 
could  not  have  lost  any  profits  during  that 
time  so  far  as  the  county  is  oonoemed  be- 
cause the  road  supervisor  did  not  ^teak  to 
Mm  about  gravel  until  August  25th,  and  the 
county  did  not  call  for  gravel  until  August 
28th.  While  the  evidence  does  not  disclose 
the  exact  date  when  the  donkey  engine  was 
ready  for  Instollatlon,  it  is  fair  to  presume 
that  it  could  have  been  operated  possibly  as 
early  as  August  30th  and  probably  not  later 
than  September  Ist.  According  to  the  testi- 
mony of  the  defendant  himself  the  donkey 
engine  "did  the  work  excellently  all  the  time 
we  had  it"  and  therefore  the  fttir  Inference 
is  that  the  defendant  was  able  to  work  the 
bucket  to  full  capacity.  It  does  not  affirm- 
atively api)ear  from  the  testimony  of  the 
defendant  whether  any  of  the  337  yards  of 
gravel  token  by  the  county  was  token  after 
the  donkey  engine  was  ready  for  operation; 
but  if  the  county  took  any  of  that  gravel  aft- 
er the  donkey  engine  was  ready  for  operation 
the  defendant  is  not  entitled  to  dalm  a  loss 
of  profits  on  the  gravel  so  taken.  The  same 
rule'  applies  to  the  Arenz  Constmction  Com- 
pany. The  defendant  does  not  say  aflirma- 
tlvely  that  he  did  not  deliver  any  gravel 
after  August  24th  to  the  Arenz  Construction 
Company.  The  defendant  cannot  claim  dam- 
ages for  alleged  lost  profits  on  gravel  de- 
livered to  the  Arenz  Construction  Company 
after  the  donkey  engine  was  installed. 
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The  answer  speaks  of  a  contract  for  elec- 
tric power,  and  the  defendant  testifled  about 
the  same  subject.  Howevw,  the  defendant 
did  not  say  that  he  did  In  fact  make  a  con- 
tract for  electric  power  binding  himself  to 
pay  for  electricity  whether  he  used  It  or  not. 
He  cannot  charge  for  electricity  nnless  he 
became  liable  for  It. 

[12]  If  the  defendant  lost  profits  on  ac- 
count of  the  breach  of  warranty,  then  It  may 
be  conceded  that  such  a  loss  was  the  pros*- 
Imate  consequence  of  the  breach  of  war- 
ranty ;  "nd  yet  it  is  not  enough  for  the  com- 
plaining party  merely  to  prove  that  the  loss 
was  the  proximate  consequence  of  the 
breach,  for  he  must  also  allege  and  prove 
that  the  loss  was  within  the  contemplation 
of  the  parties,  or  that  it  can  reasonably  be 
said  to  have  been  within  the  contemplation 
of  the  parties,  at  the  time  they  made  the 
contract  for  the  hoist  It  Is  true  that  the 
evidence  shows  that  the  plaintiff  agreed  to 
build  an  electric  hoist  that  would  do  the 
work  of  running  a  yard  and  a  half  bucket 
which  was  to  be  operated  with  overhead 
lines;  but  the  evidence  does  not  sufficiently 
show  that  the  plaintiff  knew  that  the  buyer 
Intended  to  use  It  In  supplying  gravel  to  the 
public.  If  the  seller  did  not  know  that  the 
buyer  Intended  to  use  the  hoist  for  the  pur- 
poses of  selling  gravel,  It  could  not  be  said 
that  the  parties  contemplated  the  loss  which 
the  buyer  claims  he  sustained.  Puget  Sound 
Iron  &  Steel  Works  ▼.  Clemmons,  82  Wash. 
Se,  72  Paa  465.  If  the  plaintiff  knew  that 
the  defendant  Intended  to  use  the  hoist  for 
the  purpose  of  dpHverhiR  pravel  to  the  pub- 
lic, then  the  parties  contemplated  that  a 
breach  of  warranty  would  result  in  a  loss  to 
the  defendant.  If  the  defendant  lost  profits 
on  account  of  being  unable  to  deliver  gravel 
to  the  county  and  to  the  Arenz  Construction 
Company,  the  loss  would  be  the  proximate 
consequence  of  the  breach,  and  since  the  loss 
can  reasonably  be  said  to  have  been  within 
the  contemplation  of  the  parties  at  the  time 
they  made  the  contract  and  the  profits  are 
not  conjectural  but  are  capable  of  being  as- 
certained, the  defendant  Is  entitled  to  com- 
pensation. Fields  V.  Western  Union  Tel. 
Co.,  68  Or.  209,  137  Pac.  200. 

A  careful  examination  of  the  record  pre- 
sented here  leads  us  to  the  conclusljon  that 
Justice  requires  a  reversal  of  the  Judgment, 
and  It  is  therefore  ordered  that  the  cause  be 
remanded  for  a  new  triaL 

McBRIDB,  C.  J.,  and  BURNETT  and 
BENSON,  JJ.,  concur. 


(8S  Or.  Hi) 

CURTIS   et  aL   ▼.  TILIiAMOOK   CITY. 

(Supreme  Court  of  Oregon.     March  19,  1918.) 

1.  Municipal     Cobpobations     $=9514(5)   — 
Public  Improvements— Reassebsuent. 
While   no   reassessment  for  sidewalks  can 
be  made  if  the  property  has  been  once  mM 


therefor  and  the  city's  claim  extinguished,  there 
may  be  a  reassessment  where,  at  the  first  sale, 
the  mayor,  without  authority,  bid  In  the  prop- 
erty, since  such  transaction  did  not  extinguish 
the  claim. 

2.  Municipal     Cobporations     €=3514(^  — 
Public  Impboveuents— Reassessment. 

Where  the  dty  assessed  lots  for  a  side- 
walk, and  the  mayor,  without  authority,  pur- 
chased at  the  sale  on  behalf  of  the  city,  the 
city  could  reassess  the  lands,  and  the  owners^ 
who  knew  of  the  lack  of  authority  in  the  mayor, 
could  not  claim  relief  from  the  reassessment 
upon  the  ground  that  the  claim  was  extinguisli- 
ed  by  the  first  assessment. 

3.  Munioifal  Cobporations  «=3l06— Initia- 
tive AND  REFEBENDUM. 

Under  Const,  art.  4,  |  la,  and  L.  O.  L.,  f 
3480,  as  to  the  initiative  and  referendum  in 
cities,  it  U  competent  for  a  city  or  town  council 
to  provide  by  ordinance  the  scheme  for  the  ex- 
ercise of  the  initiative  and  referendum  in  its 
municipal  affairs. 

4.  Municipal   Cobporations   *=>10S— Iwiti- 

ATIVB   AND   ReFEBEJ^DUM. 

Where  the  city  council  first  passed  an  ordi- 
nance governing  the  initiative  and  referendum 
and  later  adopted  an  ordinance  amending  the 
charter,  chan^ng  the  matter  of  procedure  in 
making  street  improvements,  which  was  immedi- 
ately api>roved,  and  the  council  then  provided 
for  special  election  submitting  the  charter 
amendment,  which  ordinance  was  approved  on 
the  same  day  as  the  ordinance  changing  the 
initiative  and  referendum  procedure,  the  adop- 
tion of  the  charter  amendment  by  the  voters  in 
accordance  with  the  procedure  of  the  new  ordi- 
nance for  initiative  and  referendum  was  valid. 

6.  Municipal  Cobporations  «=»538— Reas- 
sessments—Pbebumption  . 
In  a  suit  to  enjoin  the  enforcement  of  a 
reassessment,  it  will,  when  the  record  of  the 
council  is  silent,  be  presumed  that  the  objec- 
tions of  the  property  owners  were  considered  by 
the  council  and  found  without  merit,  when  it 
subsequently  passes  the  reassessment  ordinance, 
as  though  such  objections  were  not  in  the  way. 

6.  Municipal      Cobporations      *=»399    — 
Change  of  Obaob— Estoppel  of  Pbopebtt 

OWNEB. 

Where  property  owners  had  improved  the 
street  at  the  old  grade  and,  after  a  new  grade 
was  established,  petitioned  the  council  to  put 
in  a  sidewalk,  they  could  not  complain  that  the 
sidewalk  on  the  new  grade  was  not  useful  by 
reason  of  the  greater  height  of  the  .street. 

Department  1.  Appeal  from  Circuit  Court, 
Tillamook  County;   George  R.  Bagley,  Judge. 

Suit  by  David  Curtis  and  others  against 
Tillamook  City.  Decree  dismissing  the  suit, 
and  plaintiffs  appeal.    Affirmed. 

Rehearing  denied  172  Pac.  122. 

This  is  a  suit  against  Tillamook'  City  to 
quiet  title  to  some  lots  in  that  town.  Thus 
called  upon  to  assert  Its  claim,  the  munici- 
pality set  up  certain  proceedings  it  liad  car- 
ried on  for  the  purpose  of  reassessing  the 
property  for  the  payment  of  the  expense  of 
building  a  concrete  sidewalk  along  its  front, 
there  having  been  a  previous  attempt  to  col- 
lect the  charge  for  making  the  improvement 
These  transactions  were  challenged  by  the 
reply.  The  case  was  heard  on  a  stipulation 
of  facts,  and  from  a  decree  dismissing  the 
suit  the  plaintiffs  appeal. 


sFor  other  easot  see  gam*  topic  and  KBT-NUMBBR  In  all  Kay-Nombared  Digests  and  lodezM 
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C.  W.  Talmage,  of  Tillamook  (E.  J.  Claua- 
sen,  of  Tillamook,  and  William  Marx,  of  Gas- 
per, Wyo.,  on  the  brief),  for  appellants.  H. 
T.  Botts,  of  Tillamook,  for  respc«dent 

BURNETT,  J.  (after  stating  the  facta  as 
above).  [1 , 1]  The  first  contention  urged  by 
the  plalntUfs  Is  that  the  city  exhausted  its 
power  over  the  property  by  the  proceedings 
imder  the  first  assessment  It  Is  agreed  that 
the  claim  of  the  city  for  the  expense  in  mak- 
ing the  improvement  has  never  been  paid  by 
any  one.  It  is  stated  that  when  the  property 
was  ofTered  for  sale  the  mayor  of  the  city,  al- 
though not  authorized  to  do  so  by  any  mu- 
nicipal law  then  in  existence,  attended  and 
bid  for  the  property  as  such  officer  the 
amount  of  the  assessment,  and  it  was  struck 
off  to  him.  In  support  of  the  doctrine  that 
a  sale  of  the  property  exhausts  the  city's 
power,  there  are  cited:  Dowell  v.  Portland, 
13  Or.  248,  10  P!ac.  308;  Gaston  v.  Portland, 
48  Or.  82,  84  Pac  1040;  Evans  v.  Meridian 
Inv.  &  Trust  Co.,  84  Or.  246,  163  Pac.  1165 ; 
and  West  y.  Scott-McGlure  Land  Co.,  84  Or. 
296,  164  Pac.  554.  In  all  those  Instances  the 
dty  realized  Its  demand  In  full  by  the  ques- 
tioned sale.  The  amount  of  its  assessment 
was  paid  In  money  which  actually  went  into 
Its  treasury,  and  it  was  properly  held  that 
this  ended  the  city's  power.  Thenceforward 
It  had  no  demand  upon  the  property  whatev- 
er, and  to  reassess  and  sell  again  with  a 
view  of  making  good  for  the  purchaser  the 
title  It  had  attempted  to  sequester  would  be 
tantamount  to  taking  the  property  of  one 
individual  and  giving  It  to  another.  The  rea- 
son of  the  rule  thus  announced  falls  In  the 
present  juncture,  for  the  charge  for  laying 
the  sidewalk  remains  unpaid.  The  treasury 
of  the  city  has  never  been  enriched  to  the 
value  of  a  farthing  by  any  of  Its  attempts 
thus  far  to  collect  the  actual  expense  of 
putting  in  the  walk.  Even  In  Gaston  v.  Port- 
land, Mr.  Jnstice  Hailey,  discussing  the  ques^ 
tlon  and  speaking  of  a  similar  provision  in 
the  charter  of  Portland,  says: 

"The  city  would  have  the  right  to  reassess 
and  sell  under  section  400  as  long  as  its  claim 
was  unpaid  by  sale  of  the  property  or  other- 
wise." 

We  also  find  this  expressi(«  of  the  rule 
In  ITughes  ▼.  Portland,  53  Or.  370,  386,  100 
Pac.  942,  949: 

■at  is  manifest  that  the  power  of  the  council 
is  not  exbansted  by  an  abortive  attempt  to 
make  a  reassessment,  but  that  it  may  continue 
to  exercise  the  granted  powers  until  it  succeeds 
in  charging  the  property  benefited  with  its  just 
and  proportionate  Miare  of  the  cost  of  making 
the  uaprovement." 

See,  also,  Phlpps  v.  Medford,  81  Or.  119, 
156  Pac.  787,  158  Pac.  666.  In  such  cases  eq- 
uity disregards  matters  of  form  and  tech- 
nicalities and  bases  Its  action  upon  the 
sabstance  of  the  controversy,  86  that  If 
In  the  present  litigation  It  had  appeared 


that  the  dty  had  actually  received  the 
desired  money  by  Its  former  effort  to  col- 
lect Its  assessment,  an  additional  or  sub- 
sequent attempt  to  collect  for  the  same  thing 
would  be  held  void,  because  Its  power  had 
been  spent  entirely.  But  the  contrary  Is 
made  to  appear  by  the  statement  of  the  case 
and  the  stipulation  of  facts  which  furnish 
a  reason  for  distinguishing  the  cases  mention- 
ed and  leave  the  dty  free  to  pursue  the  prop- 
erty until  in  very  truth  its  daim  is  paid. 
This  also  constitutes  good  cause  for  laying 
out  of  the  case  the  action  of  the  mayor,  un- 
authorized as  it  was,  in  bidding  for  the  dty 
at  the  sale  the  amount  of  the  assessment. 
Those  who  would  now  take  advantage  of 
it  Imew  that  he  had  no  authority  for  his  ac- 
tion, and  they  cannot  claim  anything  under 
it  now. 

The  plaintlfTs  argue  also  that  the  munidpal 
legislation  under  which  the  Improvement  was 
inaugurated  was  void.  They  reason  thus: 
When  the  ordinance  proposing  the  amend- 
ment to  the  charter  was  approved  by  the 
mayor,  the  ordinance^  taking  the  place  of  the 
general  state  statute  and  prescribing  a  new 
formula  for  the  exerdse  by  the  voters  of 
Tillamook  City  of  the  powers  mentioned,  had 
not  yet  received  the  sanction  of  that  officer. 
On  this  basis  the  plalntUfs  contend  that  its 
subsequent  approval  could  not  make  it  relate 
back  to  and  affect  the  ordinance  proposing 
to  change  the  charter,  and  that  the  latter 
measure  must  have  been  filed  and  its  final 
enactment  by  the  people  be  secured  by  an  ob- 
servance of  the  general  legislation  promul- 
gated by  the  Legislative  Assembly  of  the 
state.  In  default  of  which  any  proceeding 
undertaken  under  a  charter  otherwise  adopt- 
ed would  be  of  no  force  or  eftect  The  ordi- 
nance respecting  the  exercise  of  these  powers 
and  tbej  amendment  to  the  charter  each 
shortened  the  times  within  which  certain 
steps  in  the  respective  processes  should  be 
taken.  We  find  In  section  la  of  article  4  of 
the  state  Constitution  this  mandatory  pre- 
cept: 

"The  initiative  and  referendum  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voteis  of 
every  municipality  and  district,  as  to  all  local, 
special,  and  municipal  legislation,  of  every  char- 
acter, in  or  for  their  respective  mnnicipolities 
and  districts.  The  manner  of  exercising  said 
powers  shall  be  prescribed  by  general  laws,  ex- 
cept that  cities  end  towns  may  provide  for  the 
manner  ot  exercising  the  initiative  and  refer- 
endum powers  as  to  their  municipal  legislation." 

Section  3480,  L.  O.  L.,  also  lays  down  the 
procedure  on  sudi  subjects: 

"In  all  dties  and  towns  which  have  not  or 
may  not  provide  bjr  ordinance  or  charter  for  the 
manner  of  exerdsing  the  initiative  and  refer- 
endum powers  reserved  by  the  Constitution  to 
the  people  thereof,  as  to  their  municipal  legis> 
lation,"  the  duties  required  of  certain  state  offi* 
cers  m  state  elections  shall  be  performed  by 
designated  dty  ofBcers.  "The  provisions  of  this 
act  shall  apply  in  every  city  and  town  in  all 
matters  concerning  the  operation  of  the  initia- 
tive and  referendum  in  its  munidpal  legislation, 
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on  -which  Bach  dty  or  town  has  not  made  or 
does  not  make  conflicting  proTiaions." 

[S,  4]  Tbe  dear  dedaction  from  these  ex- 
cerpts Is  that  It  is  competent  for  a  dty  or 
town  conncll  to  provide  by  ordlnanoe  the 
scheme  for  the  exercise  of  the  initiative  and 
referendum  in  its  municipal  affairs.  State 
ex  reL  v.  Kelsey,  66  Or.  70,  133  Pac.  806; 
Duncan  v.  Dryer,  71  Or.  648,  143  Paa  644; 
State  V.  Bozorth,  84  Or.  371,  164  Pac.  958; 
Colby  V.  Medford,  85  Or.  486,  167  Pac.  487. 
In  the  last  of  these  precedents  the  ordinance 
on  the  subject  went  into  effect  only  the  day 
before  the  election  at  which  the  charter 
amendment  was  adopted,  yet  it  was  held  in 
substance  that  the  change  in  the  organic  law 
of  the  dty  was  regularly  accomplished  under 
the  procedure  established  by  the  ordinance 
so  lately  preceding  it.  The  prindple  is  that 
the  people  of  the  state  have  conferred  upon 
dties  and  towns  the  power  to  provide  for  the 
manner  in  which  the  munidpal  voters  will 
enact  or  reject  local  legislation.  The  power 
thus  provided  is  not  limited  to  snch  voters 
themselves,  bat  is  given  to  tbe  dties  and 
towns  which  act  ordinarily  through  their 
councils  with  the  approval  of  the  mayor. 
Hence  we  hold  that  this  power  of  making 
mlea  governing  this  function  is  properly 
accomplished  by  an  ordinance  controlling  in 
the  present  instance  the  adoption  of  the 
charter  amendment,  which  in  turn  vitalized 
the  proceedings  subsequently  attempted  un- 
der It 

On  Mardi  25,  1912,  the  dty  conndl  of 
Tillamook  adopted  Ordinance  Ko.  233,  provid- 
ing a  method  of  exercising  the  Initiative  and 
referendum  powers  differing  somewhat  from 
that  established  by  the  state  law  already 
quoted.  FV>ur  days  afterward,  on  March 
29lh,  the  council  adopted  Ordinance  Ko. 
235,  changing  the  manner  of  procedure  in 
making  street  improvements,  leaving  out,  for 
instance,  the  condition  allowing  any  abutting 
owner  to  make  the  directed  improvement  at 
his  private  expense  and  without  a  public  as- 
sessment. This  was  approved  by  the  mayor 
on  April  1,  1912.  The  next  in  order  was  the 
adoption  by  the  coundl  on  April  2,  1912, 
of  Ordinance  No.  240,  providing  for  a  special 
election,  submitting  to  the  legal  voters  said 
Ordinance  Ko.  235,  which  proposed  to  amend 
the  charter  as  already  stated.  This  submis- 
sion ordinance  and  Ordinance  233,  prescribing 
the  method  of  exercising  the  Initiative  and 
referendum  powers,  were  both  approved  on 
April  4th.  It  wiU  be  noted  that  the  ordi- 
nance proposing  an  amendment  to  the  diarter 
was  passed  and  approved  between  the  pas- 
sage and  approval  of  Ordinance  No.  233.  It 
is  claimed  by  the  plaintiffs  that  tbe  new  pro- 
cedure respecting  the  initiative  and  referen- 
dum powers  could  not  affect  a  measure  which 
bad  passed  the  council  prior  to  the  mayor's 
ratlflcation  of  the  new  process,  and  hence 
tbat  any  proceeding  for  improving  a  street 
based  npon  tbe  diarter  amendment  so  adopt- 


ed would  be  void.  It  Is  conceded  that  U 
Ordinance  Na  283  applied  to  the  transac- 
tions, they  are  regular,  because  tbe  election 
for  adopting  tbe  diarter  amendment  com- 
plied with  it  In  all  respects.  It  will  be 
observed  that  the  diarter  amendment  pro- 
posed by  tbe  council  was  of  no  effect  what- 
ever until  adopted  by  the  people  at  an 
election  to  be  held  thereafter.  Ordinance 
240  was  designed  to  gather  up  all  measures 
awaiting  tbe  action  of  the  people  and  submit 
them  to  the  electorate  at  an  election  to  be 
held  under  the  new  procedure,  which,  as  be- 
fore stated,  came  into  effect  simultaneously 
with  that  enactment  It  was  not  necessary 
that  the  manner  of  exercising  the  initiative 
and  referendum  should  be  made  tbe  subject 
of  a  charter  amendment,  because  the  general 
law  shows  that  an  ordinance  would  be  suffl- 
dent  for  that  purpose.  At  least,  that  is  the , 
plain  Intendment  of  tbe  statute  on  that  sub- 
ject When  the  question  of  amending  the 
charter,  therefore,  was  presented  to  the  peo- 
ple, tbe  manner  of  adopting  it  was  governed 
by  tbe  dty  law  then  In  forc^  tbe  terms  of 
which.  It  is  conceded,  were  regularly  observ- 
ed. It  follows  tbat  tbe  new  charter  amend- 
ment was  regularly  adopted  and  in-  force 
when  the  plaintiffs  themselves  petitioned  for 
the  Installation  of  tbe  Improvement 

[{]  They  also  assail  the  procedure  of  tbe 
council  in  passing  upon  objections  to  the  re- 
assessment claiming  tbat  the  record  of  that 
body  does  not  show  that  It  heard  testimony 
or  passed  in  detail  upon  each  of  the  excep- 
tions Involving  matters  of  fact  In  support 
of  thdr  contention  they  refer  to  Hngbea  t. 
Portland,  supra,  Applegate  t.  Portland,  53 
Or.  552,  99  Pac.  890,  and  Hochfeld  t.  Port- 
land, 72  Or.  190,  142  Pac.  824.  These  were 
all  direct  attacks  upon  the  proceedings  of 
tbe  munidpal  council  by  means  of  writs  of 
review.  In  Hughes  v.  Portland,  Mr.  Justice 
Robert  S.  Bean,  in  summarizing  the  prind- 
pies  governing  cases  relating  to  munidpal 
assessments,  says,  among  other  things: 

"In  a  Buit  to  enjoin  the  enforcement  of  a  re- 
assessment, it  will,  when  the  record  of  the 
council  is  silent  be  presumed  tbat  tbe  objections 
of  tlie  property  owners  were  considered  by  the 
council  and  found  without  merit,  when  it  sub- 
sequently passes  the  reassessment  ordinance,  as 
though  such  objections  were  not  in  the  way.* 

That  precept  was  hdd  not  to  be  appUca- 
ble  In  tbat  case  because  the  proceeding  was 
a  writ  of  review  constituting  a  direct  at- 
tack on  tbe  doings  of  tbe  munidpaiity.  It 
does  govern,  however,  in  the  present  case; 
it  bdng  a  collateral  attack  npon  tbe  proceed- 
Ings  in  qnestion. 

[t]  Considerable  stress  is  laid  upon  tbe 
fact,  averred  by  the  plaintiffs,  that  they  bad 
improved  the  street  in  front  of  thdr  holdings 
only  tbe  year  before,  by  graveling  thfe  same 
at  a  grade  then  in  force  by  order  of  tbe 
coundL  It  Is  admitted  that  afterwards  and 
before  they  petitioned  to  have  the  walk  laid 
down,  the  dt7  changed  tbe  grade.    It  thus 
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appears  that  thtir  •pMtLon  to  have  a  walk 
laid  upon  tbe  established  grade  must  he  held 
to  ref^  to  the  new  grade.  They  complain 
that  this  Is  lower  than  the  former  grade 
upon  which  the  gravel  in  the  middle  of  tbo 
street  was  laid,  varying  from  nothing  to  two 
feet,  with  the  resnlt  that  where  it  is  lower 
than  the  level  of  the  street  the  winter  rains 
bring  mud  apon  the  walk,  so  as  to  render  It 
disagreeable  to  travel  there.  Hence  they 
challenge  the  benefit  alleged  to  have  accrued 
to  their  property  on  account  of  the  installa- 
tion of  the  improvement.  Whether  there  Is 
actual  atillty  in  the  sidewalk  In  greater  or 
less  degree  is  not  a  Judicial  question  in  the 
absence  of  fraud  In  Its  establishment  It  is 
referable  to  the  legislative  function  of  the 
council,  with  which  we  have  nothing  to  do. 
We  cannot  give  heed  to  that  objection.  The 
place  to  nrge  it  was  before  the  council  itself. 

The  amended  charter  of  the  dty  is  almost 
Identical  on  this  subject  with  the  charters 
of  Portland,  Medford,  and  other  cities  giv- 
ing the  power  to  reassess  until  the  proi>erty 
is  finally  charged  with  its  Just  proportion  of 
the  exi>ense.  The  language  of  the  opinion  in 
Bnghes  v.  Portland  here  set  down  gives  a 
sound  reason  for  the  validity  of  such  a  char- 
ter: • 

"The  general  role,  that  all  tax  proceedings 
shall  be  construed  in  favor  of  the  taxpayer, 
often  results  in  permitting  him  to  profit  by  th« 
mere  nonobecTvance  of  technical  and  unimpor- 
tant matters,  and  thus  obtain  the  benefit  of  an 
improvement  to  his  property  while  contributing 
nothing  to  its  payment  to  the  loss  of  either  the 
eontractor  or  mnnicipality,  or  both.  It  was  to 
cover  these  defects  and  compel  property  owners 
to  pay  their  due  proportion  of  the  cost  of  im- 
proving their  property  that  the  reassessment 
provision  was  inserted  in  the  charter,  and  it 
shonld  be  so  construed  as  to  effectuate  the  pur- 
pose intended.  It  plainly  authorises  an  assess- 
ment or  reassessment  of  property,  benefited  by 
a  public  improvement  as  often  as  may  be  neces- 
sary to  compd  it  to  bear  its  juat  proportion  of 
the  cost  of  such  improvement  The  intention 
of  the  charter  is  that  no  technical  defects  in 
the  proceedings  for  the  improvement  of  a  street 
which  has,  in  fact  been  improved,  to  the  benefit 
of  adjoining  property,  shall  prevent  or  stand  in 
the  way  of  the  benefited  property  paying  its  just 
portion  of  the  costs  thereof." 

The  substantial  equity  of  the  proceedings 
before  us  is  that  the  plaintiffs  themselves  pe- 
titioned the  council  to  lay  down  the  walk  in 
front  of  their  premises,  on  what  they  knew 
was  a  new  grade,  because  the  council  had 
established  it  before  they  filed  their  petition, 
and  under  what  they  knew  was  the  actual 
will  of  the  people  respecting  the  amendment 
to  the'  diarter,  expressed  by  a  large  major- 
ity of  the  voters;  and  now  they  complain 
t>ecause  the  result  is  not  so  desirable  as  they 
could  wish.  The  objections  they  urge  are 
not  valid  from  a  Judicial  point  of  view. 
They  have  the  improvement  they 'asked  for, 
and  the  city  is  entitled  to  pursue  them  until 
tbere  Is  paid  into  its  treasury,  either  the 
amount  of  money  necessary  to  pay  their  rata- 
ble proportion  of  the  expense,  or  the  cash 


proceeds  of  an  actual  sale  of  the  property 


The  decree  of  the  circuit  court  is  afllrmed. 

McBRIDB,  O.  J.,  and  BENSON  and  HAS* 
RIS,  JJ.,  concur. 

(ft  Or.  128) 
CARPENTER  v.  LORD,  SUte  Agent,  et  aL 

ffz  parts  CARPENTER. 
(Supreme  Court  of  Oregon.     March  19,  1918.) 

1.  Abbkst  «=»06— Statb  Coubts— Wbsib  Ev- 
racnvE. 

A  warrant  of  arrest  issued  by  a  state  court, 
is  ineflfective  beyond  the  boundaries  of  the  state. 

2.  ExTRADrriON  «=>31— Pzrbons  m  Cdbtodt 

— DlSCBETIOW   OF  GOVEBNOB. 

L.  O.  li.  f  1874,  providing  that  one  in  cus- 
tody on  a  criminal  cnarge  cannot  be  delivered 
up  to  another  state  until  legally  discharged,  is 
mandatory,  and  the  Governor  has  no  discretion, 
in  view  of  L.  O.  L.  {  756,  making  judgments 
conclusive  as  to  the  legal  condition  of  any  per- 
son. 

3.  ExTBADinoN  «=>31— "Ik  Custody." 

A  convicted  person,  on  parole  under  a  Judg- 
ment is  "in  custody,"  within  Ia  O.  L.  |  1874. 
providing  that  one  in  custody  upon  conviction  of 
crime  cannot  be  extradited. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  In  Cos- 
tody.] 

4.  Pabdon  «=»8— Effect  of  Pabdoit— Nkcks- 
eiTY  FOB  Acceptance. 

The  Governor  may  pardon  an  offender;  but 
it  is  ineffective,  unless  the  offender  accepts. 

McCamant  and  Moore,  33.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;   John  P.  Kavanaugh,  Judge. 

Habeas  corpus  proceedings  by  Ida  Carpen- 
ter, in  behalf  of  her  husband,  E.  H.  Carpen- 
ter, against  Frank  Iiord,  Agent  of  the  State 
of  California,  and  T.  M.  Word,  Sheriff  of 
Multnomah  County.  From  a  Judgment  deny- 
ing her  prayer  for  the  discharge  of  her  hus- 
band, and  dismissing  the  writ  petitioner  ap- 
peals Reversed  and  remanded^  with  direc- 
tions. 

The  plaintiff,  Ida  Carpenter,  acting  In  be- 
half of  her  husband,  E.  H.  Carpenter,  sued 
out  a  writ  of  habeas  corpus  in  the  circuit 
couii;  for  Multnomah  county  against  the  sher- 
iff of  that  county  and  one  Frank  Lord,  the 
latter  of  whom  avers  that  he  is  the  agent  of 
the  state  of  California,  commissioned  to  re- 
turn Carpenter  to  that  state  on  extradition 
process.  The  defendant  sheriff  first  stated 
that  he  held  Carpenter  by  virtue  of  a  commit- 
ment from  the  municipal  court  of  the  dty  of 
Portland  charging  him  with  being  a  fugitlva 
from  the  Justice  of  the  state  of  California.  He 
afterwards  amended  his  return  to  show  that 
he  had  delivered  the  custody  of- Carpenter  to 
Lord  as  agent  of  the  state  of  California. 
The  latter  alleges  that  he  holds  the  prisoner 
under  an  executive  warrant  issued  by  the 
Governor  of  Oregon,  dated  November  Id,  1914, 
directing  his  arrest  and  delivery  into  the 
custody  of  Lord  as  such  agent,  to  be  trans- 
ported to  the  state  of  California.    He  further 
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Bay»  that  he  holds  Carpenter  by  virtue  of  a 
warrant  Issued  out  of  the  police  court  of  San 
Francisco,  Cal.,  commanding  his  arrest  for 
the  crime  of  forgery,  pending  against  him  in 
that.conrt.  These  returns  are  controverted 
in  material  particulars  by  the  reply  of  the  pe- 
titioner, which,  among  other  things,  avers 
that  on  November  5,  1914,  Carpenter  was 
duly  and  regularly  convicted  in  the  circuit 
court  for  Multnomah  county.  Or.,  of  the  crime 
of  obtaining  money  under  false  pretenses, 
and  that  In  pursuance  of  such  conviction  It 
was  ordered  and  adjudged  by  said  circuit 
court  as  follows: 

"That  said  defendant,  E.  H.  Carpenter,  be  Im- 
prisoned in  the  Oregon  State  Penitentiary  for 
an  indeterminate  period  of  not  less  than  one 
year  nor  more  than  five  years.  Defendant  mak- 
ing'application  for  parole,  and  the  court  con- 
senting thereto:  It  is  ordered  that  said  defend- 
ant be  allowed  to  go  on  parole,  on  condition  that 
he  will  not  leave  the  state  of  Oregon,  and  that 
he  will  not  violate  the  laws  of  the  state  of  Ore- 
gon, or  any  state  or  municipality  in  which  he 
may  live,  and  further .  that  he  will  report  by 
letter  at  least  once  a  month  to  Judge  Morrow. 

The  petitioner  further  states  that  her  hus- 
band is  now  in  custody  in  the  state  of  Ore- 
gon upon  said  Judgment,  that  the  same  Is  still 
in  full  force  and  effect,  and  that  he  has  never 
been  discharged  therefrom.  The  defendant 
Lord  demurred  to  this  reply,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  defense  to  his  return.  The  demurrer 
was  sustained,  and,  the  petitioner  having  re- 
fused to  move  or  plead  further,  it  was  order- 
ed that  her  prayer  for  the  discharge  of  Car- 
penter be  denied,  the  writ  dismissed,  and  that 
be  be  remanded  to  the  custody  of  the  defend- 
ant Lord,  to  be  transported  to  the  state  of 
California.    The  petitioner  appealed. 

J.  J.  Fitzgerald,  of  Portland  (Logan  & 
Smith  and  J.  P.  Hannon,  all  of  Portland,  on 
the  brief),  for  appellant.  George  Mowry,  of 
Portland  (Walter  H.  Evans,  Dist.  Atty.,  and 
Arthur  A.  Murphy,  both  of  Portland,  on  the 
brief),  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  scope  of  this  opinion  will  be 
limited  to  the  consideration  of  the  value  to  be 
given  to  the  Judgment  of  the  circuit  court 
of  Multnomah  county  convicting  and  sentenc- 
ing the  defendant  Carpenter  to  Imprisonment 
in  the  penitentiary  and  paroling  him.  It  is 
said  in  section  756,  L.  O.  L.: 

"The  effect  of  a  jadgment,  decree,  or  final  or- 
der in  an  action,  suit,  or  proceeding  before  a 
court  or  a  Judge  thereof  of  this  state  or  of  the 
United  States,  having  jurisdiction  to  pronounce 
the  same,  is  ai  follows: 

"1.  In  case  of  a  judgment,  decree,  or  order 
against  a  specific  diing,  or  in  respect  to  the  pro- 
bate of  a  will  or  the  administration  of  the  es- 
tate of  a  deceased  person,  or  in  respect  to  the 
personal,  political,  or  legal  condition  or  rela- 
tion of  a  particular  person,  the  judgment,  de- 
cree, or  order  is  conclusive  upon  the  title  to 
the  thing,  the  will  or  administration,  or  the  con- 
dition or  relation  of  the  person.    •    •    •  " 

The  following  sections  of  the  same  compila- 
tlon  are  also  here  set  down: 


Section  1873:  "A  person  charged  In  any  atatt 
or  territory  of  the  United  States  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  Jus- 
tice and  be  found  in  this  state,  must,  on  demand 
of  the  executive  authority  of  the  state  or  terri- 
tory from  which  he  fled,  be  delivered  np  by  the 
Governor  of  this  state,  to  t>e  removed  to  the 
state  or  territory  making  the  demand." 

Section  1874:  "When  the  person  demanded 
is  in  custody  in  this  state,  either  upon  a  criminal 
charge,  an  indictment  for  a  crime,  or  a  Judgment 
upon  a  conviction  thereof,  he  cannot  be  delivered 
up  until  he  is  legally  discharged  from  soch  cus- 
tody ;  but  if  he  be  in  custody  upon  civil  pro- 
cess only,  the  governor  may  deliver  him  np  or 
not  before  the  termination  of  such  custody,  ai 
he  may  deem  most  conducive  to  the  public  good." 

[1,  2]  At  the  outset,  the  warrant  issued  by 
the  municipal  court  of  the  city  of  San  EYan- 
Cisco  may  be  laid  aside  without  further  con- 
sideration, because  It  Is  universally  held  that 
no  process  of  any  state  court  has  any  effect 
or  efficiency  beyond  the  boundaries  of  the 
state  under  whose  laws  it  was  issued.  It  is 
well  settled  that  there  is  no  power  to  compel 
the  executive  of  any  state  to  surrender  an 
alleged  fugitive  from  Justice.  The  legisla- 
tive branch  of  the  government  of  this  state 
has  gone  further  In  limiting  the  authority  of 
the  executive  in  such  matters  by  the  precept 
in  section  1874  that,  if  the  demanded  person 
is  in  custody  in  this  state  upon  a  Judgment  of 
conviction  of  crime,  he  cannot  be  delivered 
up  until  he  is  legally  discharged  therefrom. 
This  Is  mandatory  language,  and  completely 
removes  any  discretion  which  the  executive 
might  otherwise  exerdse  in  such  a  case^ 

It  is  contended,  however,  that  this  cannot 
be  urged  by  or  on  behalf  of  the  petitioner. 
In  support  of  this  contention  we  are  cited  to 
the  following  cases:  Ex  parte  Marrin  (D.  C.) 
164  Fed.  631 ;  In  re  Fox  (D.  C.)  61  Fed.  427: 
People  T.  Hagan,  34  Mlsa  Rep.  85,  69  N.  I. 
Supp.  475;  Cozart  v.  Wolf  (Ind.)  112  N.  E^ 
241 ;  Mackln  v.  People  (111.)  8  N.  E.  17&  In 
all  those  decisions,  without  exception,  the 
prisoner  who  sought  relief  by  habeas  corpus 
was  at  large  on  ball  at  the  time  he  was  tak- 
en into  the  custody  from  which  he  sought  to 
escape.  For  instance,  in  the  Marrin  Case,  be 
liad  been  convicted  in  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Penn- 
sylvania for  a  violation  of  the  postal  lawa, 
and  had  been  admitted  to  bail  pending  ap- 
peaL  While  he  was  thus  at  large  be  went 
into  the  state  of  New  York,  and  was  there  ap- 
prehended under  state  process  to  answer  In- 
dictmeuta  pending  in  the  courts  of  that  state. 
He  sought  relief  from  the  custody  of  the  state 
of  New  York  by  habeas  corpus  issued  by  the 
United  States  court  of  the  Eastern  district 
of  New  York.  As  appears  by  the  report  of 
the  case.  It  turned  upon  section  753  of  tiie  Be- 
vised  Statutes  of  the  United  States  (U.  3. 
Comp.  St.  1910,  i  1281): 

"The  writ  of  habeas  corpus  shall  in  no  case 
extend  to  a  prisoner  in  jail,  unless  where  he 
is  in  custody  under  or  by  color  of  the  authority 
of  the  United  States,  or  is  committed  for  trial 
before  some  court  thereof,  or  is  in  costodj  for 
an  act  done  or  omitted  in  pursuance  of  a  lav 
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le  United  States,  or  of  an  order,  process,  or 
se  of  a  court  or  judge  thereof,  or  is  in  cus- 
in  violation  of  the  Constitution  or  of  a  law 
-eaty  of  the  United  States." 

be  court  determined.  In  concluding  tbe 
ussion  In  the  case,  that: 
Vank  G.  Marrin,  therefore,  does  not  seem  to 
leld  contrary  to  an;  law  of  the  United 
es,  nor  in  violation  of  any  of  his  const!- 
nal  rights,  and  the  writ  of  habeas  corpus 
:  be  dismissed." 

the  course  of  tbe  opinion,  however,  the 
t  likewise  said: 

:  has  also  become  well  settled  that  if  a  par- 
on  trial  or  in  duress — that  is,  in  actual  cus- 
— under  the  authority  of  a  state  court,  no 
r  state  court,  and  no  United  States  court, 
Id,  except  in  an  urgent  case,  talte  the  de- 
int  from  that  custody,  prior  to  an  actual 
se  or  relinquishment  of  the  right  to  the 
idy  on  the  part  of  the  court  before  which 
natter  is  pending." 

le  principle  underlying  all  the  cases  last 
e  cited  Is  that,  when  an  Individual  Is  al- 
d  to  go  on  bail  pending  a  charge  against 

the  court  admitting  him  to  bail  has  re- 
■d  him  from  its  authority  for  the  time 
?,  which,  for  tbe  purpose  of  being  an- 
able  to  another  tribunal,  relegates  him 
Is  previous  situation,  making  applicable 
loctrlne  that.  If  a  defendant  Is  slmulta- 
sly  accused  in  dlllerept  forums.  It  does 
lie  in  his  mouth  to  select  the  charge  up- 
rblcb  he  will  first  be  tried.  Thus  far 
i  has  been  no  final  adjudication  of  his 
IS  upon  which  he  can  rely.  The  case  in 
1  has  passed  that  stage.  A  court  of  this 
^  having  original  Jurisdiction  has  not  on- 
ssumed  control  of  Carpenter,  but  is  In 
executing  its  Judgnjent  upon  him,  and 
r  the  very  doctrine  laid  down  in  the 
-in  Cas,e  ought  not  to  b«  disturbed  In  that 
:ise  of  its  authority.    This  is  in  accord 

the  rule  .enunciated  by  Hr.  Justice 
rue  in  Taylor  v.  Taintor,  16  Wall.  366, 
21  Ia.  Ed.  287,  thus: 
'here  a  state  court  and  a  court  of  the  Unit- 
:atea  may  each  talce  jurisdiction,  the  tribu- 
h'hich  first  gets  it  holds  it  to  the  exclusion 
e  other,  until  its  duty  is  fully  performed 
the  jurisdiction  invoiced  is  exhausted;  and 
rule  applies  alike  in  both  civil  and  criminal 
It  IS  indeed  a  principle  of  universal  ju- 
jdence  that,  where  jurisdiction  has  attach- 
>   person   or   thing,  it   is — unless   there  is 

provision    to    the   contrary — exclusive   in 

until  it  has  wrought  its  function." 

'  case  has  been  produced,  and  it  la  be- 
i  none  can  be  cited,  where  a  prisoner  has 
taken  ffom  a  state  where  he  Is  actu- 
serving  sentence  under  a  valid  Judgment 
court  of  that  Jurisdiction. 
The  defendant  urges  that  the  prisoner 
be  actually  and  not  constructively  in 
dy,  to  defeat  his  arrest  and  transporta- 
upon  an  extradition  warrant.  As  above 
d,  the  cases  cited  in  support  of  this  ar- 
nt  are  those  where  the  individual  was 
rge  on  bail,  and  hence  manifestly  not  in 
■dy.  It  remains  to  consider  whether  Car- 
>r  is  In  custody  within  the  meaning  of 
jn  1874,  U  O.  L.    It  is  provided  in  sub- 


stance In  section  1586,  L.  O.  !<.,  aa  amended 
by  the  act  of  February  18,  1911  (Laws  1911, 
p.  152),  that  when  a  person  is  convicted  of 
felony,  and  sentenced  for  not  to  exceed  ten 
years'  imprisonment  in  the  penitentiary,  and 
sentence  has  been  pronounced,  the  court  may 
in  its  discretion  parole  him,  and  permit  him 
to  go  and  remain  at  large  under  the  super- 
vision and  subject  always  to  the  order  of  the 
court  as  It  may  deem  best  until  the  parole 
shall  be  terminated.  It  is  provided  by  sec- 
tion 1587,  li.  O.  li.,  that  the  order  of  parole 
shall  require,  among  other  things,  that  the 
defendant  shall  report  to  the  court  his  where- 
abouts, with  such  further  and  additional  in- 
formation as  it  may  desire  or  demand.  Sec- 
tion 1589,  L.  O.  L,  empowers  the  court  to  re- 
voke the  sentence,  with  or  without  notice  to 
the  prisoner,  in  case  he  falls  to  observe  all 
the  conditions  of  his  parole  and  the  Judicial 
order.  In  construing  this  statute  in  State 
V.  Goddard,  69  Or.  73,  133  Pac.  90,  138  Pac. 
243,  Ann.  Cas.  1916A,  146,  Mr.  Chief  Justice 
McBrlde,  speaking  of  a  similar  situation, 
said: 

"It  was  made  a  part  of  the  Judgment,  and  Its 
conditions  in  themselves  constitute  a  semi-im- 
prisonment. The  defendant  may  not  leave  the 
jurisdiction  of  tbe  court;  he  must  report  his 
whereabouts  to  the  judge  every  month;  he  must 
submit  to  the  judgment  of  the  court  as  to  his 
conduct;  and  he  must  obey  strictly  every  mu- 
nicipal ordinance  of  any  town  in  which  he  re- 
sides, and  all  these  under  penalty  of  having  hi* 
parole  revoked  and  being  imprisoned  for  20  years 
m  case  he  violates  a  single  one  of  the  condi- 
tions. All  these  conditions  constituts  a  very 
serious  abridgment  of  the  liberty  of  a  citizen." 

In  Drinkall  v.  Spiegel,  68  Conn.  441,  36  AtL 
830,  86  L.  B.  A.  486,  the  court  discussed  the 
effect  of  a  parole  and  said: 

"When  the  plaintiff  was  liberated  from  con- 
finement within  the  reformatory  and  found  him- 
self at  large  in  the  state  of  New  York,  he  was  in 
effect  within  the  prison  liberties.  But  it  is  the 
settled  doctrine  on  this  subject  that  the  liberties 
of  the  prison  is  an  extension  or  enlargement  of 
the  walls  of  the  prison.  A  person,  therefore, 
is  in  prison,  in  legal  contemplation,  when  within 
the  liberties  of  the  prison.  An  escape  from  the 
liberties  is  an  escape  from  the  prison." 

Hughes  V.  Pflanz,  138  Fed.  980,  71  O.  O.  A. 
234,  was  a  case  where  the  petitioner  had 
been  convicted-  in  Indiana  of  a  felony  and 
bad  been  paroled  tmder  a  statute  quite  sim- 
ilar to  the  Oregon  enactment.  He  departed 
from  Indiana  and  went  to  Kentucky,  where 
he  was  arrested  in  extradition  proceedings 
instituted  for  the  purpose  of  returning  him 
to  the  former  state  to  serve  the  remainder  of 
his  sentence  already  pronounced  and  upon 
which  he  had  been  paroled.  It  was  held  in 
effect  that  he  had  escaped  from  custody  by 
leaving  the  state  of  Indiana  in  violation  of 
his  parole.  Under  such  circumstances  the 
convicted  defendant  is  not  a  free  agent  to  go 
as  he  pleases,  like  he  would  if  he  had  been 
admitted  to  balL  He  is  under  the  immediate 
restraint  of  the  court  and  in  its  custody  for 
all  practical  purposes.  He  is  enduring  com- 
pulsory expiation  of  an  offense.    In  State  ex 
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reL  V.  Bush,  136  Tenn.  478,  100  S.  W.  453, 
the  petitioner  was  convicted  of  an  assault 
with  intent  to  commit  murder  and  was  sen- 
tenced to  the  penitentiary  on  that  account 
At  the  same  term  he  was  also  convicted  of 
the  charge  of  carrying  a  pistol,  for  which  he 
was  condemned  to  confinement  in  the  county 
workhouse  for  a  certain  period.  He  was  im- 
prisoned in  the  penitentiary  for  the  more  se- 
rious offense,  and  was  afterwards  paroled, 
whereupon  the  defendant,  who  was  sheriff, 
arrested  him  and  sought  to  Incarcerate  him 
in  the  county  workhouse  on  the  lesser  charge. 
He  was  released  on  habeas  corpus,  on  the 
ground  that  he  was  stlU  In  custody  under  the 
first  conviction  mentioned,  and  could  not  be 
subjected  to  the  workhouse  imprisonment. 

[4]  Again,  we  remember  that  the  govern- 
ment of  this  state  is  divided  into  three  de- 
partments, the  legislative,  the  executive, 
and  the  Judicial,  and  that  neither  of  these 
baa  any  authority  to  interfere  with  the  ex- 
ercise of  the  functions  of  either  of  the  oth- 
ers. Spedflcally,  the  executive  has  no  right 
to  override  or  annul  the  action  of  the  cir- 
cuit court,  or  to  Interfere  with  it  in  the 
execution  of  its  own  Judgment.  It  is  true 
that  the  Governor  may  pardon  an  offender 
by  virtue  of  his  constitutional  power  in  that 
behalf,  but  even  that  is  not  effective,  unless 
It  Is  accepted  by  the  prisoner  to  whom  the 
pardon  is  offered.  As  said  by  Mr.  Chief 
Justice  Marshall  in  U.  S.  ▼.  Wilson,  7  Pet. 
160,  8  Ll  Ed.  640: 

"A  pardon  is  a  deed,  to  the  validity  of  which, 
delivery  is  essential,  and  delivery  is  not  com- 
plete, without  acceptance.  It  may  then  be  re- 
jected by  the  person  to  whom  it  is  tendered; 
and  if  it  be  rejected,  we  have  discovered  no 
power  in  a  court  to  force  it  on  him." 

The  doctrine  of  this  case  has  never  been 
dlstvirbed  by  any  ruling  to  which  our  at- 
tention has  been  directed.  See,  also.  In  re 
De  Puy,  3  Ben.  807,  Fed.  Gas.  No.  3,814; 
Michael  v.  SUte,  40  Ala.  361;  Ex  pafte 
Powell,  73  Ala.  517,  49  Am.  Rep.  71;  Bedd 
v.  State,  65  Ark.  475,  47  S.  W.  119;  Grubb 
V.  Bullock,  44  Ga.  379;  People  v.  Potter, 
1  Park.  Cr.  (N.  Y.)  51;  Ex  parte  Lockhart, 
1  Disney  (Ohio)  105,  lOa 

Carpenter's  legal  condition  has  been  fixed 
by  the  Judgment  of  the  Multnomah  circuit 
court  That  adJudicatioD  Is  declared  by 
section  756,  L.  O.  Lt,,  to  be  conclusive.  It 
restrains  the  state  as  well  as  Carpenter. 
He  is  entitled  to  enjoy  Its  privileges  and 
protection,  as  well  as  to  sustain  its  bur- 
dens, and  no  power  resides  in  the  executive 
to  deprive  him  thereof.  He  is  not  taking 
advantage  of  bis  own  wrong,  as  the  de- 
fendants urge.  He  Is  relying  upon  a  Judi- 
cial determination  of  his  condition  conclu- 
sive alike  upon  the  state  and  its  officers, 
of  whatever  grade,  as  well  as  upon  him- 
self. To  hold  otherwise  would  be  to  say 
that  the  Governor  may  override  the  deci- 
sions of  the  courts  and  interfere  with  their 
administration  of  Justice,  without  even  re- 


sorting to  the  device  of  declaring  martial 
law.  To  deny  the  prisoner,  or  one  petition- 
ing for  him  in  habeas  corpus,  the  right  to 
urge  this,  would  be  to  deny  him  the  equal 
protection  of  the  law.  It  would  withhold 
from  him  the  advantages  of  the  Judgment 
in  execution  of  which  he  is  now  bdd.  It 
would  be  like  saying  to  him,  "You  are  bound 
by  this  decision  of  the  court,  but  the  other 
party  to  it  and  its  officers  may  ignore  It" 
These  principles  are  crystallized  in  the  stat- 
ute, declaring  that  the  person  demanded 
cannot  be  delivered  up  until  be  is  legally 
discharged  from  the  custody  of  the  court 
under  which  he  is  serving  sentence.  In 
short,  the  executive  warrant  of  extradition 
was  issued,  not  only  without  authority  of 
law,  but  also  in  disregard  of  law,  and  is 
consequently  void.  Being  void,  it  consti- 
tutes no  protection  or  sanction  to  the  de- 
fendants, or  either  of  them.  Undo:  it  they 
have  no  right  whatever  to  control  the  move- 
ments of  the  prisoner. 

For  these  reasons  the  judgmmt  of  the 
circuit  court  la  reversed,  and  the  cause  re- 
manded, with  directions  to  that  tribunal  to 
discharge  the  prisoner  from  the  custody  of 
the  defendants. 

McCAMANT,  J.  (dissenting).  I  think  that 
Carpenter  was  not  in  custody,  within  the 
meaning  of  the  word  as  used  In  section  1874, 
Ll.  O.  L.  Under  the  parole  statute  (Session 
Laws  1911,  p.  152),  a  defendant  to  whom 
a  parole  lis  granted  is  permitted  "^  go  and 
remain  at  large  under  the  -supervision  of 
the  coTui:."  The  question  Involved  in  State 
V.  Goddard,  60  Or.  73,  183  Pac.  90,  138  PaCL 
243,  Ann.  Cas.  1916A,  146,  was  whether  a 
defendant,  convicted  and  paroled,  was  en- 
titled to  appeal  from  the  Judgment  of  con- 
viction. In  the  discussion  of  this  question 
the  court  used  the  language  quoted  in  the 
majority  opinion.  The  case  does  not  bold 
that  a  party  at  large  on  parole  is  in  Caa- 
tody.  Section  1874,  L.  O.  L.,  was  enacted 
In  1864.  The  first  parole  statute  in  this 
state  was  the  act  of  1905  (Laws  1006,  p. 
306).  The  legislative  assembly  of  1864  could 
not  foresee  this  later  legislation,  and  the 
word  "custody,"  as  used  in  the  act  of  1864, 
can  only  have  referred  to  Imprisonment 
In  Beard  v.  State,  70  Ark.  203,  95  S.  W. 
905,  07  S.  W.  667,  9  Ann.  Cas.  400,  the  de- 
fendant had  been  convicted  at  a  special 
term  of  court  The  statute  authorising 
spedal  terms  of  court  was  as  follows : 

"The  judge  of  any  circuit  court  may  at  any 
time  hold  a  special  term  for  the  trial  of  per- 
sons conQoed  in  jail,  by  making  out  a  written 
order  to  that  effect  and  transmitting  it  to  the 
clerk,  who  shall  enter  the  same  on  the  records  of 
the  court" 

The  order  providing  for  such  special  term 
directed  that  it  should  be  held  "for  the  trial 
of  one  Oovan  Beard,  now  held  in  custody, 
charged  with  a  capital  offense."  The  court 
said:  ' 
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"The  JMrtlcular  qneation  'which  we  have  to  de- 
termine is  whether  or  not  the  wortts  "now  held  in 
cnstody  charged  with  a  capital  offenae'  necessa- 
rily mean  that  the  defendant  was  confined  in 
jau,  for  under  no  other  construction  can  the 
order  be  taken  as  haying  been  in  conformity  with 
the  statate.  It  is  not  essential  that  the  exact 
words  of  the  statnte  be  used.  Words  of  like 
import  or  meaning  are  snfficient.  We  think 
that  the  words  nsed  necessarily  mean  that  the 
defendant  was  confined  in  jaiL 

It  ijB  held  that  a  party  out  on  ball  is  not 
la  etiatody.  Cozart  v.  Wolf  (Ind.)  112  N. 
IL  241;  Spring  v.  Dahlman,  34  Neb.  692, 
62  M.  W.  567.  Section  1874,  L.  0.  I..,  If 
Interpreted  In  accordance  with  the  natural 
meaning  of  Its  langnagei,  has  no  application 
to  this  case. 

I  am  also  of  the  opinion  that  petitioner 
is  in  no  position  to  raise  the  question  de- 
termined In  her  favor  by  the  majority  of  the 
court  She  speaks  on  behalf  of  her  husband, 
who  has  been  convicted  of  crime  against  the 
laws  of  this  state,  and  claims  for  him  ex. 
emptlon  trom  extradition  because  he  has 
not  yet  paid  the  penalty  due  from  him  to 
the  state  of  Oregoa  Section  1874,  Ij.  O.  L., 
is  to  be  Inteivreted  in  the  light  of  the  ob- 
ject which  the  Legislature  had  in  view  in 
its  enactment  EndUch  on  the  Interpreta- 
tion of  Statutes,  {  73.  In  my  opinion,  the 
act  was  passed  to  guide  the  dilef  executive 
of  the  state  in  the  performance  of  his  du- 
ties, not  to  afford  immunity  to  those  who 
have  violated  the  laws  of  other  states,  on 
the  ground  that  they  have  also  violated  the 
laws  of  this  state.  If  this  were  a  contro- 
versy between  the  authorities  of  this  state 
and  those  of  the  state  of  California,  each 
contending  for  the  possession  of  the  pris- 
oner, the  Oregon  authorities  would  be  en- 
titled to  rely  on  this  statute.  To  hold  that 
the  prisoner  is  entitled  to  urge  this  conten- 
tion Is  to  endow  him  with  privilege  through 
his  own  wrong.  It  leads  to  the  conclusion, 
in'nty  opinion  untenable,  that  a  party  may 
socceBsfully  resist  extradition  by  violating 
the  laws  of  the  Jurisdiction  tn  which  he  is 
found  and  rendering  himself  subject  to  pun- 
ishment throu^  its  criminal  processes. 
Under  the  rule  announced,  a  defendant, 
charged  with  murder  in  California  or  Idaho, 
by  committing  a  less  serious  offense  la  Ore- 
gon, might  escape  prosecution  for  the  mur- 
der until  the  witnesses  against  him  had 
scattered  or  died.  He  might  do  this  without 
Incurring  the  inconvenience  of  imprison- 
ment if  he  could  secure  a  parole  from  the 
trial  Judge. 

Unless  driven  to  the  conclusion  by  impera- 
tive necessity,  this  court  should  not  an- 
nounce the  rule  that  violators  of  the  laws  of 
this  state  may  claim  exemption  from  extra- 
6lti.oa,  while  all  others  are  subject  thereto. 
The  statate  diould  be  construed  as  one  en- 
acted to  protect  the  state  in  its  right  to  de- 
mand the  penalty  due  for  the  violation  of  its 
laws.  We  are  familiar  with  many  statutes 
whldi  are  enforced  only  at  the  instance  of 


the  state.  There  are  constitutional  ani  stat- 
utory provisions  in  several  of  the  states  for- 
bidding alien  ownership  of  lands.  It  is  held 
in  these  Jurisdictions  that  a  deed  running  to 
an  alien  passes  title,  subject  only  to  be  de- 
feated by  direct  action  of  the  state.  Ameri- 
can Mortgage  Company  v.  TenniUe,  87  6a. 
28,  13  8.  B.  168,  12  L.  R.  A.  629,  630;  Wil- 
liams V.  Bouiett  1  Tex.  Civ.  App.  498,  20  8. 
W.  866,  858-S59;  Abrams  v.  State,  45  Wash. 
827,  88  Pac.  327,  9  L.  R.  A.  (N.  S.)  186,  190, 
122  Am.  St  Rep.  914,  18  Ann.  Cas.  627. 

In  tliis  state  the  statutes  providing  the 
procedture  for  the  organization  of  coriwra- 
tions  are  mandatory;  but  it  is  held  that 
when  the  state  acquiesces,  a  failure  to  com- 
ply with  these  requirements  will  not  prevent 
the  organization  of  a  de  facto  corporation. 
Brown  v.  Webb,  60  Or.  526,  530,  120  Pac. 
387,  Ann.  Cas.  1914A,  148 ;  Tyree  v.  Crystal 
Company,  64  Or.  251,  254,  126  Pac.  605.  Sec- 
tion 6717,  L.  O.  L.,  provides  for  the  dissolu- 
tion of  corporations  which  fall  to  Die  the  re- 
ports and  pay  the  fees  required  by  law.  In 
Bowd  V.  American  Surety  Company,  69  Or. 
418,  424,  139  Pac.  112,  it  is  hrid  that  the 
surety  of  such  delinquent  corporation  cannot 
plead  such  dissolution  as  a  defense  to  an  ac- 
tion on  its  obligation. 

As  I  read  the  authorities,  th^  are  all  to 
the  effect  that  this  prisoner  is  in  no  position 
to  raiae  the  question  which  is  determined  in 
his  favor  by  the  majority  opinion.  In  Peo- 
ple V.  Hagan,  34  Misc.  Rep.  86,  60  N.  T. 
Supp.  476,  the  relator  had  been  convicted  of 
grand  larceny,  and  had  appealed  from  the 
Judgment  of  conviction.  He  was  admitted  to 
ball  pending  the  determination  of  his  appeal. 
Under  these  circumstances  the  Governor  of 
New  Tork  honored  a  requisition  'from  the 
Governor  of  New  Jersey  for  his  rendition  to 
that  state  to  answer  an  Indictment  found 
against  h(m  there.  In  that  case,  as  in  this 
case,  a  Judgment  of  conviction  Iiad  been  en- 
tered in  the  asylum  state;  while  am  appeal 
bad  been  taken,  the  presumption  was  that 
there  was  no  error,  and  that  the  Judgment 
was  correct  In  that  case,  as  in  this,  the 
party  whose  extradition  was  sought  was  at 
large ;  he  had  not  paid  the  penalty  due  from 
him  to  the  asylum  state.    The  court  said: 

"That  the  state  need  not  surrender,  upon  req- 
uisition of  another  state,  a  prisoner  held  in  ac- 
tual custody,  either  under  civil  process  to  secare 
the  payment  of  a  debt,  or  under  criminal  pro- 
cess to  answer  or  suffer  punishment  for  a  crime, 
seems  to  be  well  settled.  *  •  •  The  fact 
that  in  this  particular  case  the  relator,  although 
under  conviction,  is  actually  at  large  on  bail, 
does  not,  in  my  opinion,  affect  the  application  of 
the  rule.  Be  still  owes  to  this  state  a  debt  of 
imprisonment  as  a  punishment  for  the  crime 
against  the  laws  of  this  state  of  which  he  has 
been  convicted.  He  is  still  theoretically  in  the 
grasp  and  custody  of  the  law.  *  •  ■  That^ 
however,  is  not  the  precise  question  presented 
upon  this  application,  because  it  is  the  person 
charged  with  crime,  and  not  the  state  authori- 
ties, who  insist  that  he  must  be  kept  here  to  an- 
swer for  the  crime  committed  in  this  state,  and 
that  be  cannot  be  sent  to  New  Jersey  to  answer 
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for  the  crime  committed  there.  I  do  not  think 
that  he  can  l>e  heard  to  make  this  objection  to 
hia  extradition.  If  he  has  committed  offenses 
against  the  laws  of  two  states,  it  is  not  for  him 
to  choose  in  which  state  he  shall  be  held  to  an- 
swer. Katurally  he  would  always  choose  that 
in  which  the  punishment  would  be  the  lighter, 
or  the  chances  of  conviction  the  least.  In  Rob- 
erts V.  Reilly,  116  U.  S.  80  [6  Sup.  Ct.  291,  29 
In  Ed.  544],  this  very  question  arose.  Roberts, 
a  fugitive  from  the  state  of  New  Tork,  was  ar- 
rested in  Georgia  upon  an  extradition  war- 
rant issued  by  the  Governor  of  that  state.  He 
averred  that  the  acts  with  which  he  was  charged 
constituted  a  crime  against  the  state  of  Georgia. 
as  well  as  against  the  state  of  New  York,  and 
therefore  that  he  should  be  held  to  answer  to 
the  laws  of  Georgia  before  he  was  sent  out  of 
that  state  to  answer  to  the  laws  of  another  state. 
This  contention  was  overruled  by  the  Supreme 
Court  of  the  United  States,  which  held  that, 
even  in  such  a  case,  it  was  competent  for  the 
state  of  Georgia,  to  waive  the  exercise  of  its 
jurisdiction  by  surrendering  the  fugitive  to  an- 
swer to  the  laws  of  New  York.  In  the  very  na- 
ture of  things,  it  is  desirable  that  the  power 
should  rest  somewhere  in  the  state  to  refuse 
to  give  up  a  prisoner  until  he  has  satisfied  the 
claims  of  the  state  against  him,  or  to  waive  the 
enforcement  of  those  claims  and  surrender  him 
to  another  state  for  the  satisfaction  of  its  laws. 
If  such  power  did  not  exist,  a  criminal  might 
easily  evade,  or  postpone,  liiB  just  punishment 
for  the  gravest  of  crimes  committed  in  one  state 
by  the  commission  of  a  crime  of  much  less  mag- 
nitude in  another." 

In  BUbstantial  accord  with  the  above  case 
are  E>z  parte  Marrin  (D.  C.)  164  Fed.  631, 
637;  In  re  Fox  (D.  O.)  61  Fed.  427,  430-433 ; 
Cozart  V.  Wolf  and.)  112  N.  E.  241;  Mackln 
V.  People  (IlL)  8  N.  B.  178,  181.  It  Is  admit- 
ted that  none  of  these  cases  present  all  the 
features  of  the  case  at  bar,  bat  they  all  an- 
nounce the  rule  that  a  defendant,  charged 
with  or  convicted  of  crime,  cannot  avail  him- 
self of  the  penalty  due  from  him  as  a  g^round 
on  which  to  resist  extradition.  I  am  of  the 
opinion  that  in  departing  from  this  rule  we 
are  establishing  a  precedent  which  will  in- 
terfere with  the  speedy  and  orderly  adminis- 
tration of  Justice. 

All  of  the  contentions  advanced  by  peti- 
tioner are,  in  my  opinion,  untenable,  and  I 
think  that  the  Judgment  should  be  a£9rmed. 

Mr.  Justice  MOORB  concurs  in  this  dis- 
sent 


(88  Or.  1) 


STATE  T.  HYDE  et  al. 


(Supreme  Court  of  Oregon.    March  19,  1918.) 

1.  Woods  and  Forests  «=»8— Forest  Resbb- 
VATioNS — Indemnity  and  Lieu  Lands. 
Act  Cong.  March  3,  1905,  c.  1495,  33  Stat. 
1264,  repealing  Act  Cong.  June  4,  1897,  c.  2, 
30  Stat.  36,  providing  in  cases  where  a  tract  of 
land  covered  by  an  imperfect  bona  fide  claim  or 
by  a  patent  is  included  within  the  limits  of  a 
public  forest  reservation,  the  settler  or  owner 
may  relinquish  it  to  the  government  and  select 
in  lieu  thereof  a  tract  of  vacant  public  land 
open  to  settlement,  but  providing  that  the  selec- 
tions heretofore  made  in  lieu  of  lands  relin- 
quished may  be  perfected  as  though  the  act  had 
not  been  passed,  does  not,  where  title  to  base 
land  relinquished  in  lieu  of  other  lands  to  be 
selected  from  the  public  domain  was  acquired 
from  the  state  by  fraud,  vest  such  title  in  the 


United  States,  so  as  to  preclude  an  attack  on 
the  title  to  base  land  by  the  state,  where  the 
United  States  had  not  accepted  the  conveyance 
of  the  base  lands. 

2.  Public   Lands  «s>121  —  SKUconoir  —  ESv- 

FECT. 

Under  the  regulations  of  the  Interior  De- 
partment, a  selector  of  onsnrveyed  public  lands 
acquires  an  inchoate  right  thereto  which  on 
survey  and  compliance  with  the  rules  entitles 
him  to  patent ;  hence  title  to  base  lands  includ- 
ed in  a  forest  reserve  and  relinquished  in  lieu  of 
other  lands  is  not  subject  to  attack  on  the  the- 
ory that  there  could  be  no  relinquishment  be- 
cause the  lieu  lands  were  unsurveyed. 

3.  Woods  and  Fobests  «=»7— Natiokai,  Fob- 
ESTS— Selection  of  x^ieu  Lands. 

As  the  administration  of  the  forest  reserve 
act  is  vested  in  the  Land  Department,  the 
question  whether  a  relinquishment  of  lands  in- 
corporated in  a  forest  reserve,  the  owner  select- 
ing other  lands  in  lieu  thereof,  is  sufficiently 
in  compliance  with  the  rules  to  be  accepted  ia 
solely  for  the  Land  Department. 

In  Banc.  Appeal  from  Circuit  Court, 
Crook  County;  T.  B.  J.  Duffy,  Judge. 

On  petitions  for  rehearing  and  motion  for 
modification.  Motion  sustained  in  part,  and 
rehearing  denied. 

For  former  opinion,  see  169  Paa  767. 

A.  C.  Shaw,  of  Portland,  for  appellants. 
George  M.  Brown,  Atty.  Gen.,  and  J.  O.  Bail- 
ey, Asst.  Atty.  Gen.,  for  the  State. 

McCAMANT,  J.  The  defendants  have  pre- 
sented an  able  argument  In  support  of  their 
petition  for  a  rehearing.  It  la  earnestly  con- 
tended that  we  have  misapprehended  the  ef- 
fect of  the  evidence  on  the  question  of  laches. 
There  is  room  for  a  difference  of  opinion  as 
to  the  date  when  the  state  became  change- 
able with  notice  of  the  frauds  upon  which 
this  suit  is  based,  but  we  are  satisfied  upon 
the  whole  case  of  the  correctness  of  our  con- 
clusions in  this  behalf  as  stated  In  the  for- 
mer opinion.  A  re-examination  of  the  erl* 
dence  to  which  our  attention  is  directed  con- 
firms our  conclusions  that  C.  W.  Clarke  was 
not  an  innocent  purchaser. 

[1]  Defendants  complain  that  we  have  not 
noticed  the  act  of  Congress  approved  March 
3,  1905  (33  Stat  1264,  c.  1495),  repealing  the 
legislation  under  which  the  base  lands  were 
relinquished.    This  act  is  as   follows: 

"That  the  Acts  of  June  fourth,  eighteen  hun- 
dred and  ninety-seven,  June  sixth,  nineteen  htm- 
dred,  and  March  third,  nineteen  hundred  and 
one,  are  liereby  repealed  so  far  as  they  provide 
for  the  relinquishment,  selection,  and  patenting 
of  lands  in  lieu  of  tracts  covered  by  an  anper- 
fected  bona  fide  claim  or  patent  within  a  forest 
reserve,  but  the  validity  of  contracts  entered  in- 
to by  the  Secretary  of  the  Interior  prior  to  the 
passage  of  this  act  shall  not  be  impaired:  Pro- 
vided, that  selections  heretofore  made  in  lien 
of  lands  relinquished  to  the  United  States  may 
be  perfected  and  patents  issue  therefor  the 
same  as  though  this  act  had  not  been  passed, 
and  if  for  any  reason  not  the  fault  of  the  party 
making  the  same  any  pending  selection  is  held 
invalid  another  selection  for  a  like  quantity  of 
land  may  be  made  in  lieu  thereof." 

The  conclusions  announced  in  ova  former 
opinion  restore  to  plaintiff  the  base  lands 
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which  were  acquired  fraudnlenOy,  which 
■were  conveyed  by  guilty  parties  to  the  Unit- 
ed States  and  which  hare  never  been  accept- 
ed by  the  General  Land  Office.  We  find  no 
provision  In  the  above  statute  which  amounts 
to  an  acceptance  of  the  deeds  of  relinquish- 
ment by  which  these  properties  were  con- 
veyed. In  the  absence  of  acceptance  by  the 
United  States  no  title  passed  by  these  deeds. 
We  showed  In  our  former  opinion  that  the 
Onlted  States  will  not  knowingly  accept  a 
<onveyance  of  land  from  a  party  whose  title 
Is  acquired  by  fraud.  We  should  not  ll^tly 
Impute  to  Congress  an  Intention  to  depart 
from  this  salutary  rule.  Until  the  convey- 
ance of  the  base  lands  has  been  accepted  by 
the  United  States,  there  can  be  no  contract 
entitled  to  enforcement  under  the  repealing 
statnta 

It  Is  argued  In  support  of  plalntUTs  petl- 
ti<m  for  a  rehearing  that  title  to  the  base 
lands  did  not  pass  until  the  selections  were 
ai^roved  for  patent  This  contention  Is  out 
of  harmony  with  the  doctrine  bf  Daniels  t. 
Wagner,  237  U.  8.  647,  35  Sup.  Ct  740,  50  L. 
Ed.  1102,  L.  R.  A.  1016A,  1116,  Ann.  Cas. 
1917A,  40,  and  Sawyer  v.  Gray,  237  U.  8.  674, 
35  Sup*  CL  842,  66  U  Ed.  1170,  which  seem 
to  us  to  overrule  Clearwater  Co.  v.  Shoshone 
County  (0.  0.)  155  Fed.  612,  on  which  plain- 
tiff largely  relies. 

[2]  Our  attention  is  called  to  the  fact  that 
many  of  the  selections  cover  unsurveyed 
lands,  and  that  under  no  drcnmstances  can 
lands  be  patented  prior  to  survey.  It  Is  ar- 
gued that  as  the  General  Land  Office  could 
not  issue  patents  to  these  selected  lands  at 
the  date  when  they  were  selected,  it  was 
without  jurisdiction  to  accept  deeds  to  the 
corresponding  base  lands.  Under  the  regula- 
tions of  the  Interior  Department  the  selector 
of  unsurveyed  lands  acquired  an  inchoate 
right  thereto  which  rli>ened  Into  a  patent  on 
the  siirvey  of  the  lands  and  on  compliance 
by  the  selector  with  the  rules  applicable  to 
such  selections.  28  Lend  Dec.  ^3;  29  Land 
Dec.  393;  Daniels  v.  Northern  Pacific  Ry. 
Co.,  43  Land  Dec.  381,  384;  Clarice  v.  Hal- 
verson,  45  Land  Dec.  54,  55.  This  was  a 
valuable  right;  it  was  not  based  on  settle- 
ment or  purchase.  Its  only  foundation  was 
the  conveyance  of  the  relinquished  lands. 
The  existence  of  this  right  Is  Inconsistent 
with  the  assumption  that  the  selector  retain- 
ed title  to  the  base  lands.  On  the  acceptance 
of  the  conveyance  of  these  lands  by  the  Gen- 
era] Land  Office  title  thereto  passed  to  the 
United  States.  It  Is  true  that  the  selector's 
title  to  the  selected  lands  might  fall  through 
noncompliance  with  the  regulations,  and  that 
It  might  then  become  the  duty  of  the  United 
States  to  reconvey  the  base  lands,  but  this 
possibility  does  not  militate  against  the  cor- 
rectness of  the  above  conclusions. 

[1]  Plaintiff  calls  attention  to  certain  cas- 
es liU  which  the  data  filed  In  the  General  Land 
Office  were  Insufficient  to  constitute  compli- 
ance with  the  regulations,  and  It  Is  contended 


that  Id  auch  cases  the '  Commissioner  was 
without  Jurisdiction  to  accept  the  deeds  of  re- 
linquishment and  approve  the  corresponding 
selections.  In  this  branch  of  their  conten- 
tion counsel  for  plaintiff  lose  sight  of  the  dis- 
tinction between  error  and  lack  of  Jurisdic- 
tion. It  may  be  that  the  letters  of  approval 
criticized  by  counsel  were  based  on  an  Insuf- 
ficient showing,  but  in  each  case  there  was  a 
deed  of  relinquishment  and  a  corresponding 
selection  of  government  land.  In  no  case 
was  the  deed  of  relinquishment  delivered  for 
the  creation  of  a  floating  right  of  selection. 
Plaintiffs  authorities  sustain  its  contention 
that  this  latter  practice  Is  unauthorized  by 
the  Act  of  Congress  of  June  4,  1807;  Rough- 
ton  V.  Knight,  219  U.  S.  537,  547,  31  Sup.  Ot 
297,  55  li.  Ed.  326;  Western  Lumber  Ca  v. 
Willis,  160  Fed.  27,  31,  87  C.  C.  A.  183.  In 
Cosmos  Co.  V.  Gray  Eagle  Co.,  190  U.  S.  301, 
308,  309,  23  Sup.  Ct.  692,  696  (47  L.  Ed.  1064), 
Mr.  Justice  Peckham  says: 

"There  can  be,  as  we  think,  no  doabt  that  the 
general  administrBtion  of  the  forest  reserve  act, 
and  also  the  determination  of  the  various  ques- 
tions which  may  arise  thereunder  before  the 
issuing  of  any  patent  for  the  selected  lands,  are 
vested  in  the  Iknd  Department." 

On  the  delivery  of  the  deeds  of  relinquish- 
ment and  the  filing  of  applications  to  select 
equivalent  acreage,  the  Jurisdiction  of  the 
General  Land  Office  attached.  The  tribunal 
which  formulated  the  rules  of  procedure  had 
authority  to  determine  whether  relinquish- 
ments and  selections  conformed  thereto. 
When  the  General  Land  Office  approved  the 
relinquishments,  title  to  the  base  lands  pass- 
ed, and  the  title  cannot  be  divested  by  the 
decree  of  a  court  rendered  In  a  cause  to 
which  the  United  States  is  not  a  party. 

A  few  errors  have  been  pointed  out  in  the 
description  and  tabulation  of  properties  list- 
ed In  the  supplements  to  the  previous  opinion. 
These  errors  will  be  corrected,  and  copies  of 
the  supplements  In  their  final  form  will  be 
furnished  the  parties. 

The  petitions  for  rehearing  are  doiied. 

(»  Or.  66) 
STATE  V.  HTDH  et  at, 
(Supreme  Court  of  Oregon.    March  19,  1918.) 

In  Banc.  Appeal  from  Circuit  Court,  Hood 
River  County ;    W.  L.  Bradsbaw,  Judge. 

On  petition  for  rehearing  and  motion  for 
modification.  Former  opiniop  modified,  and,  as 
modified,  affirmed. 

For  former  opinion,  see  169  Pac  775. 

A.  C.  Shaw,  of  Portland,  for  appellants. 
George  M.  Brown,  Atty.  Gen.,  and  J.  O.  Bailey, 
Asst.  Atty.  Gen.,  for  the  State. 

McCAMANT,  J.  Counsel  have  pointed  ont  a 
number  of  errors  in  the  former  opinion  for 
which  the  writer  is  responsible.  The  suit  in- 
volved the  title  to  section  16,  township  1  south, 
range  10  east  Applications  to  purchase  this 
section  were  made  by  Harry  Davis  and  Willie 
Welch.  The  evidence  shows  that  they  were 
dummy  applicants,  receiviuK  a  dollar  apiece  for 
signing  such  papers  as  were  presented  to  them 
by  Hyde's  agent.  They  had  no  thou{;ht  of  pur- 
chasing on  their  own  behalf.    The  evidence  tail* 
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to  show  that  this  land  haa  ever  been  used  ae  a 
base  for  the  selection  of  other  property  on  the 
public  domain.  Plaintiff  is  entiUed  to  have  this 
property  restored  to  it. 

In  correction  of  this  and  other  errors,  the  de- 
cree should  provide  for  the  dismissal  of  this 
suit  without  prejudice  as  to  the  southeast  quar- 
ter of  section  36,  township  1  south,  range  8 
east,  and  the  dismissal  with  prejudice  as  to  the 
east  half  of  section  36,  township  2  south,  range 
10  east  The  state  deeds  should  be  canceled,  and 
plaintiff  adjudged  to  be  the  owner  of  the  north 
half  of  section  36,  township  1  south,  range  10 
east;  section  16,  township  1  south,  range  10 
east;  the  west  half  of  section  36,  township  2 
south,  range  10  east,^  and  the  southwest  quarter, 
the  northwest  quarter  of  the  southeast  quarter 
and  the  south  half  of  the  southeast  quarter  of 
section  36,  township  1  south,  range  10  east. 

The  former  opinion,  when  modified  as  above, 
is  adhered  to. 

«g  Or.  144) 

MOKTON  et  aL  V.  HOOD  BIVBB 
COUNTY  et  al. 

(Supreme  Court  of  Oregon.    March  19,  1918.) 

1.  HiOHWATB  «=330(4)—B8TABLiBHiraNT— No- 
tice—Beoinninq  AND  Tebhinal  Points. 

Notice  of  intention  to  present  petition  for 
establishment  of  a  county  road  states  definitely 
the  beginning  and  terminal  points  as  required 
by  L.  O.  L.  I  6279,  it  giving  a  definite  govern- 
ment comer  as  the  terminus,  and  it  being  easy 
by 'retracing  the  description,  given  by  courses 
and  distances,  to  arrive  at  the  starting  point. 

2.  Etidenck  «=»82— Pbesuvftion— Acts  or 
Covvt. 

While  the  county  court,  in  acting  on  a  peti- 
tion for  establishment  of  a  county  road,  is  one 
of  special  and  limited  jurisdiction,  yet  when 
that  jurisdiction  is  obtained  the  same  applies 
to  its  acts  as  to  a  court  of  general  and  superior 
jurisdiction. 

3.  High  WATS      €=»29(1)  —  Establishhbnt — 

COUNTT    COTJBT-^UWBDICTION. 

The  county  court  obtains  jurisdiction  in  a 
proceeding  to  establish  a  county  road,  on  the 
filing  of  the  petition  and  proof  of  posting  of 
the  notices  required  by  law. 

4.  EiaNENT  Domain  9=»240— Ebtablisbkent 
or  County  Road — Damage»— Pbesentinq 
Claims. 

After  the  county' court  obtains  jurisdiction 
in  a  proceeding  to  establish  a  county  road,  per- 
sons claiming  to  be  landowners  along  the  route 
must  seasonably  present  their  claims  for  dam- 
ages, stating  the  facts  aa  to  their  ownership. 

6.  Eminent  Domain  «=»240— Establishment 
or  CouNTT  Road — Claims  to  Lands  and 

DAMA0E»— ROAJ>  ViEWEBS. 

It  is  no  part  of  the  road  viewers'  duties  in 
proceeding  to  establish  a  county  road  to  settle 
or  even  investigate  conflicting  claims  to  the 
lands  through  which  the  road  passes,  but  they 
in  a  general  way .  assess  the  damages  to  the 
tracts,  and  the  owners,  being  constructively  in 
court  by  reason  of  the  postinf^  of  the  notices  of 
the  application,  should  file  their  claim  for  dam- 
ages in  the  county  court,  or  by  appeal  to  the 
circuit  court  litigate  the  question  of  owner- 
ship, as  well  as  of  damages. 

6.  HlGHWATS    <8=36(^-COUNTT    ROAD— ESTAB- 

lishment^Wbit  or  Review. 

Persons  have  no  right  to  a  writ  of  review  of 

proceeding  to  establish  a  county  road,  on   the 

ground  that,  not  being  parties  to  the  record  of 

the  road  proceeding,  they  had  no  right  of  ap- 

eeal;    but  having  legal  notice  of  such  proceed- 
ig,    they   were   required   to    make   themsdves 
IMtrties  to  the  record. 


7.  HiOHWATS  «=»S0«)— Couirrx  Egad— P«o- 
oeedino  in  Beu— Notice. 
A  proceeding  to  lay  out  a  county  road  is  in 
its  essence  a  proceeding  in  rem,  except  that  the 
application  may  be  defeated  by  a  remonstranco 
pursuant  to  Xi.  O.  It,  {  6288,  so  that  the  notice 
IS  process  to  the  whole  world. 
&  Highways  «=»42  —  County  Boad  — Pbo- 
CEEDiNG  to  Estabubh— Necessity. 
The  county  court  is  the  final  judge  of  the 
necessity  or  utility  of  a  proposed  county  road, 
and  of  the  right  of  the  county  to  condemn  and 
appropriate  lands  therefor. 
O.  Highways  ®=355— Peoceedino  to  Estab- 
lish—Minor  OWNEBS. 
That  owners  of  land  through  which  a  coun- 
ty road  was  established  on  sufficient  notice  were 
minors,  and  did  not  make  themselves  parties  and 
present  their  claims  for  damages,  did  not  make 
the  proceeding  void. 

10.  Pleading  «=>8(6)— Legal  Conci^usior. 
Allegation  of  petition  for  writ  of  review  of 

proceedings  to  establish  a  county  road,  that 
the  board  of  county  road  viewers  did  not  mark 
the  trees  on  the  proposed  road  "in  accordance 
with  the  statute,"  is  a  mere  legal  conclusion. 

11.  Highways  ^=50  — County  Road  — Es- 
tablishment—Masking  Tbebs. 

Compliance  with  the  requirement  of  the 
statute  that  the  l>oard  of  county  road  viewers 
mark  the  trees  on  the  proposed  road  is  not  ju- 
risdictional in  a  proceeding  to  establish  a  coun- 
ty road. 

12.  Pleading  *=»8(6)— Leqai  Conoldbiors. 
Allegation  of  petition  for  Writ  of  review  of 

proceedings  to  establish  a  county  road,  that  the 
county  court  met  on  a  certain  day,  without 
notice  to  plaintiffs,  and  out  of  the  regular  or- 
der provided  by  law,  and  illegally  proceeded 
to  order  said  road  laid  out,  opened,  and  estab- 
lished, to  the  injury  of  plaintiffs,  is  with  the 
exception  of  the  statement  that  tiie  court  met 
on  such  day,  without  notice  to,  plaintiffs,  notli- 
ing  but  a  series  of  legal  condusions. 

13.  Highways    «=>55— County    Road— Pbo- 
CEEDINO  TO  Establish— Time. 

Proceedings  to  establish  a  county  road  were 
not  invalidated  by  the  county  court,  at  the  same 
term,  ordering  the  road  viewed,  receiving  the 
viewers'  report,  and  making  the  order  of  es- 
tablishment;   no  statute  being  violated. 

Department  2.  Appeal  from  Glrcait  Coort, 
Hood  River  County ;  Fred  W.  Wilson,  Judge. 

Petition  by  J.  W.  Morton  and  otbers 
against  Hood  Blver  Connty  and  others  for 
writ  of  review  in  proceeding  to  establish 
county  road.  From  Judgment  quashing  the 
writ,  plaintiffs  appeal.    Affirmed. 

J.  W.  Morton,  of  Hood  Blver,  for  appel- 
lants. A.  J.  Derby,  Dist  Atty.,  of  Hood  Rir- 
er,  for  respondents. 

McBRIDE,  0.  J.  [1]  Tills  Is  a  proceeding 
to  review  the  action  of  th6  county  court  in 
the  location  and  laying  out  of  a  county  road, 
which,  it  Is  alleged  in  the  petition,  was  at- 
tempted without  the  court  having  obtained 
jurisdiction  for  that  purpose.  It  is  claimed 
first  that  the  notice  of  intention  to  present 
the  petition  for  the  establishment  of  the 
road  was  Insufflcleut,  by  reason  of  the  fact 
that  the  beginning  and  terminal  xwints  of 
the  road  are  not  definitely  stated,  as  required 
by  section  6279,  L.  O.  U  The  description  be- 
gan as  follows: 
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nning  at  [itate  tntwmediate  points]  and 
ting  at  a  point  on  the  east  line  of  Ed- 
:ke  property,  17S4f  north  of  the  center 
on  32,  township  8  north,  range  10  east 
Willamette  meridian.  Said  point  being 
ted  as  Sta.  1006:80  of  the  Columbia 
ighway  surrey;  thenee  easterly  along 
rvey  as  follows:  N.  87  deg.  47  min.  B. 
ion  1012:57.6,"  giving  calls,  directions, 
!s,  curves  and  stations,  and  concluding 
ws:  "Thence  SO  deg.  36  min.  B.  to  Sta. 
',  point,  of  ending  846  ft  west  of  Sec. 
mmon  to  Sees.  2&  27,  '83  and  34,  town- 
N.  ranee  10  E.  W.  M.,  said  road  being 
wide.'*^ 

n  In  its  entirety  this  description  is  ab- 
r  deflnltd  and  cannot  be  mistalten. 
tlce  was  probably  prepared  upon  one 
blank  forms  furnished  by  the  counties 
state  for  the  convenience  of  petltion- 
d  there  is  some  want  ot  care  manl- 
in  filling  ont  the  blanks,  but  the  end 
survey  is  tied  to  a  definite  govern; 
>rner,  and  by  retracing  the  description 
asy  to  anive  at  the  starting  point, 
is  thereby  made  deflnite.-  That  such 
■iption  is  sufficient  Is  settled  in  this 
V  Nelson  T.  Tambill  County,  41  Or. 
Pac.  678.  There  Is  no  daim  that  the 
I  did  not  follow  the  notice;  In  fact 
lown  that  they  coincide  as  to  the  de- 
>n. 

^bile  the  oonnty  coort,  when  acting 
petitioii  for  the  establishment  of  a 
road,  is  a  court  of  special  and  limited 
^on,  yet  when  that  Jurisdiction  is 
>tained  the  same  presumption  applies 
tcts  as  to  those  of  a  court  of  general 
;)erlor  Jurisdiction.  11  Oyc  683. 
The  court  obtained  Jurisdiction  by 
]g  of  the  petition  and  proof  of  post- 
notices  required  by  law.  Thereafter 
the  duty  of  the  appellants,  who  claim 
indholders  along  the  route  of  the  pro- 
road,  to  have  seasonably  presented 
aim  for  damages,  stating  the  facts  as 
'  ownwshlpk  It  is  no  part  of  the  road 
■'  duties  to  settle  or  even  Investigate 
ing  claims  to  the  lands  through  which 
d  passes.  In  a  general  way  they  aa- 
i  damages  to  the  tracts,  and  the  own- 
jDg  constructively  In  court  by  reason 
posting  of  the  notices  of  the  applica- 
lould  file  their  claim  for  damages  in 
nty  court,  or  by  appeal  to  the  circuit 
itlgate  the  question  of  ownership,  as 
the  amount  of  damages. 
It  is  claimed  that  the  petitioners  In 
t  were  not  parties  to  the  record,  and 
re  had  no  right  of  appeal,  but  it  was 
uty,  liaving  legal  notice  of  the  pro- 
,  to  make  themselves  parties  to  the 
and  if  they  have  failed  so  to  do,  this 
t  does  not  give  them  a  right  to  review 
iceedlngs.  A  proceeding  to  lay  out  a 
road  Is  in  Its  essence  a  proceeding  in 
:cept  that  the  application  may  be  de- 
iy  a  remonstrance,  as  provided  In  sec- 
38,  L.  O.  L.  The  necessity  or  utility 
•oad,  or  the  right  of  the  county  to  con- 
Qd  appropriate  lands  for  tliat  purpose, 


cannot  be  contested  in  the  courts,  the  coun- 
ty court  being  the  final  Judge  of  these  mat- 
ters; tlie  object  of  the  notice  being:  (1)  To 
furnish  objectors  an  opportunity  to  remon- 
strate; and  (2)  to  give  owners  of  land  an 
opportunity  to  present  their  claims  for  dam- 
ages. Being  a  proceeding  quatd  in  rem,  the 
notice  was  process  against  the  whole  world, 
and  the  order  appropriating  the  land  was  ab- 
solutely conclusive.  This  being  so,  the  order 
directing  the  road  to  be  opened  is  unassail- 
able on  review. 

[I]  It  is  alleged  fai  the  petition  for  the 
writ  that  two  of  the  petitioners  were  minors 
at  the  time  the  order  was  made  directing  the 
establishment  of  the  road,  and  it  Is  contend- 
ed with  much  plausibility  that  they  have  not 
had  their  day  in  court  as  to  the  modicum  of 
their  damages.  As  before  shown,  the  notice 
complied  with  the  requirements  of  the  stat- 
ute, and  the  taking  of  the  property  was 
therefore  lawfuL  The  fact  that  some  of  the 
petitioners  were  minors  did  not  render  the 
proceeding  void.  If,  by  reason  of  their  mi- 
nority and  lack  of  guardianship,  they  failed 
to  present  their  claim  for  damages,  it  may  be 
possible  that  they  stUl  have  that  right  by  an 
Independent  action  to  recover  such  compen- 
sation. The  authorities  on  this  subject  are 
collated  with  great  care  and  industry  in  28 
L.  R.  A.  (N.  S.)  068,  In  a  note  to  Boise  Val- 
ley Const  Co.  V.  Kroeger,  17  Idaho,  384,  105 
Pac.  1070.  We  express  no  opinion  as  to  the 
efficacy  of  such  a  remedy  here,  as  the  mat- 
ter is  not  before  u& 

[It,  11]  It  is  also  urged  that  the  proceed- 
ing Is  void  because  "the  board  of  county 
road  viewers  did  not  mark  the  trees  on  said 
proposed  road  In  accordance  with  the  re- 
quirements of  the  statutes  of  the  state  of 
OregoiL"  The  allegation  states  a  mere  legal 
conclusion.  It  does  not  state  that  the  trees 
were  not  marked  In  some  way,  but  merely 
that  they  were  not  marked  in  "accordance 
with  the  statute."  Waiving  this  objection  to 
the  pleading,  we  are  of  the  opinion  that  this 
requirement  In  this  respect  is  not  Jurisdic- 
tional, and  no  substantial  right  of  plaintiffs 
has  been  invaded  by  such  omission. 

[12]  Another  alleged  error  Is  "that  said 
county  court  met  on  the  16th  day  of  March, 
1017,  without  notice  to  said  plaintiffs,  and 
out  of  the  regular  order  provided  by  law 
and  illegally  proceeded  to  order  said  county 
road  laid  out,  opened,  and  established,  to  the 
injury  of  said  plaintiffs."  With  the  exc^t- 
tion  of  the  statement  that  the  .court  met 
on  the  15th  day  of  March  without  notice  to 
plaintUTs,  this  allegation  contains  nothing 
but  a  series  of  legal  conclusions.  Why  a 
meeting  of  the  court  on  the  15th  day  of 
March,  or  even  the  historic  17tb  day  of 
March,  should  be  "out  of  the  regular  order 
provided  by  law"  is  not  disclosed. 

[13]  It  is  complained  that  the  court  order- 
ed the  road  viewed,  received  the  report  of 
the  viewers,  and  made  the  order  establish- 
ing the  road  at  the  same  term,  and  that 
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thereby  the  rights  of  petitioners  In  this  writ 
were  prejudiced.  We  find  no  provision  of 
the  statute  requiring  the  report  to  lie  over 
until  the  next  term  of  the  court,  and  while 
the  proceedings  seem  to  have  been  carried 
on  with  singular  and  nnusnal  expedition,  the 
law  was  apparently  followed  In  every  par- 
ticular. 

Upon  consideration  of  the  whole  case,  we 
are  of  the  opinion  that  the  petition  states  no 
substantial  error  In  the  proceedings,  and  the 
Judgment  of  the  circuit  court  Is  affirmed. 

MOORE  and  BBAN,  JJ.,  concur.  McCAM- 
AMT,  J.,  concurs  In  the  result. 


(88  Or.  6»4) 


In  re  SHARP.* 


SHARP  T.  MARION  COTJNTT. 
(Supreme  Court  of  Oregon.     March  19,  191&) 

1.  Infants  «=»12%,  New,  voL  17  Key-No. 
Series  —  MoTBSBS'  Pensions— Pabtiai.  Dx- 

PENDINCT. 

Under  Lews  1913,  p.  75,  i  2,  as  amended  by 
Iaws  1915,  p.  97,  providing  that  a  woman,  of 
certain  qualifications,' who  is  herself,  and  all  of 
whose  children  are,  "wholly|'  dependent  on  her 
labor  for  support,  shall  receive  from  the  count; 
$10  a  month  for  one  child  and  $7.50  a  month 
for  each  additional  child,  and  Laws  1913,  p. 
76,  I  3,  providing  that  if  they  are  "partly"  de- 
pendent on  her  labor  for  support,  she  shall  re- 
ceive such  a  sum  as  added  to  her  other  income, 
other  than  that  derived  from  her  labor  shall 
equal  the  amoant  provided  by  section  2,  as 
amended,  they  having  a  home  and  a  small  area 
of  land  to  cultivate,  a  declaration  of  partial  de- 
pendency, with  deduction  from  the  full  amount, 
IS  proper:  the  object  of  the  act  being  to  pro- 
vide for  their  necessities,  and  they  by  reason  of 
snch  property  requiring  less  than  they  would 
without  It. 

2.  Infants  ©=»12%,  New,  vol.  17  Key-No. 
Series— Mothebb'  Pensions— Aixowancb— 
Appeal. 

Where,  on  application  for  a  mother's  pen- 
sion, the  juvenile  court  held  applicant  and  her 
children  only  partly  dependent  within  Laws 
1913,  p.  75,  i  3,  and  made  an  allowance,  $10 
less  per  month  than  that  provided  by  section  2, 
as  amended,  where  they  are  wholly  dependent, 
and  on  appeal  therefrom  by  her  the  circuit 
court  made  full  allowance,  complaint  cannot  be 
made  by  her  on  appeal  by  the  county  from  the 
circuit  court  that  the  juvenile  court's  manner  of 
arriving  at  the  amount  to  be  deducted  was  not 

e roper,  though  the  decree  of  the  circuit  court 
e  reversed. 

Department  2.  Appeal  from  Circuit  Court, 
Marlon  County;   Wm.  Galloway,  Judge. 

Application  by  Hattie  E.  Sharp  for  a  moth- 
er's pension.  From  decree  of  circuit  court, 
on  appeal  from  Juyenile  court,  the  County 
of  Marlon  appeals.    Reversed. 

The  Juvenile  court  of  Marion  connty  made 
an  order  allowing  the  applicant  $15  a  month 
for  the  support  of  herself  and  three  children 
under  the  age  of  16  years,  under  the  provi- 
sions of  the  Mother's  Pension  Act.  Chapter 
42,  Laws  1913,  as  amended  by  chapter  90, 
Laws  1916.  This  act  Is  superseded  by  the 
Law  of  1917  (Laws  1917,  p.  501).  The  plain- 
tur  and  her  family  occupy  as  a  home  a  small 


fftrm  of  12.36  acres.  Improved  wltb  a  honse 
and  bam.  Six  acres  of  this  are  nnder  cul- 
tivation, upon  which  plaintiff  keeps  a  c«>w, 
pig,  and  some  chickens.  On  account  of  all 
this  a  reduction  of  $10  was  made  In  her 
monthly  allowance.  The  applicant  and  h^ 
three  children  were  declared  "partly  depend- 
ent" under  section  3  of  the  act  Because  of 
the  reduction  made  by  the  order  she  appeal- 
.ed  to  the  circuit  court  Findings  of  fact  and 
conclusions  of  law  were  there  made  and  a 
decree  rendered  allowing  her  and  the  three 
children  for  their  support  $25  a  month  from 
the  date  of  the  application,  November  13, 
1915.  The  county  of  Marion  appeals  to  this 
court 

Max  Geblbar,  Dlst  Atty.,  of  Salem  (Jas. 
O.  Heltzel,  of  Salem,  on  the  brief),  for  ap- 
pellant Frank  A.  Turner,  at  Salem,  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  There  was  no  objection  by  the  connty 
to  the  allowance  by  the  Juvenile  court  of  $1S 
a  month  from  September  11,  1916.  The  dif- 
ference of  $10  a  month  Is  Involved  upon  this 
appeal.  Section  2  of  the  act  provides  that 
subject  to  the  other  provisions  of  the  act,  a 
woman,  mentioned  in  section  1,  who  is  her- 
self, and  all  of  whose  children  are,  "wholly" 
dei)endent  upon  her  labor  for  support  shall 
receive  from  the  county  of  their  residence 
the  sum  of  $10  a  month  for  one  child,  and 
$7.60  a  month  for  each  additional  child  re- 
siding wltb  her,  not  exceeding  $40  a  month. 
Section  3  directs  that  if  snch  woman  and 
children  are  "partly"  dependent  upon  her 
labor  for  support,  she  shall  receive  sndi  a 
sum  per  month  as  added  to  her  other  Income^ 
other  than  that  derived  from  her  labor,  shall 
equal  the  amount  provided  for  In  section  2. 
The  order  made  by  the  Juvenile  court  declar- 
ing a  partial  dependency  of  the  applicant 
and  her  young  children  was  In  perfect  accord 
with  section  3  of  the  act  as  to  the  amount  of 
the  pension.  The  purpose  of  the  act  Is  to 
provide  for  the  necessities  of  such  mother 
and  children,  and  certainly  when  they  have 
a  home  and  a  small  area  of  land  to  cultivate 
they  would  require  a  less  amount  than 
though  they  were  without  such  farm. 

[2]  It  is  contended  by  counsel  for  dalm- 
ant  that  the  manner  of  arriving  at  the  figure 
to  be  deducted  was  not  proper;  but  this  is 
unimportant  There  being  no  appeal  by  the  ' 
county  from  the  order  of  the  Juvenile  court, 
nor  any  objection  thereto  made  by  the  coun- 
ty, that  order  should  not  be  changed  and 
the  same  is  allowed  to  stand. 

The  decree  of  the  drcnlt  court  modifying 
the  order  of  the  juvenile  court  Is  reversed. 
Neither  party  will  be  allowed  costs  in  either 
court 

McBRIDE,  a  J.,  and  BENSON  and  Ifc- 
CAMANT,  JJ.,  concur. 


tps»Fi*  Other  eaies  mb  hum 


toplo  and  KET-NUMBSB  In  all  Kajr-Numborad  Dlswta  anfl  ladexas  . 
•Rehearing  denied  May  Zl.  U18. 


Digitized  by 


Google 


Or.) 


WETOAKDT  T.  BARTLB 


587' 


McOABOAR  et  aL  T.  HOORB  et  aL 
(Soiveme  Court  of  Oregon.    March  28,  1918.) 

1.  Afpkai.  and  Exkob  ^s»426  — teBTiOB  or 
NoncB— Tnae. 

Where  a  judgment  was  rendered  on  Decem- 
ber 16,  1916,  and  entered  on  December  18th, 
and  notice  of  appeal  was  served  and  filed  on 
E^bruary  17,  1916,  the  notice  was  not  served 
within  60  days,  as  required  by  Ii.  O.  Ij.  {  5S0, 
sabd.  5,  as  amended  by  Gen.  Laws  1913,  p.  617 ; 
the  time  for  appeal  expiring  on  February  19, 
1918.  ^^         y       >■ 

2.  COXmtB       «S>39— JUBIBDIOTIOR— DiSMISSAI. 

OR  Coubt'b  Own  Motion. 
Whenever  want  of  jurisdiction  appears,  it 
is  the  duty  of  the  court,  at  any  stage  of  the 
proceeding,  even  on  ita  own  motion,  to  refuse 
to  proceed  farther. 

Department  2.  Appeal  from  Clrcnlt  Court, 
Multnomah  County;  Henry  B.  McGinn, 
Judge. 

Action  by  O.  A.  McCargar,  P.  C.  Bates,  and 
K.  V.  Lively,  copartners  doing  business  un- 
der the  firm  name  and  style  of  McCargar, 
Bates  &  Lively,  against  L.  M.  Moore,  doing 
business  as  L.  M.  Moore  &  Co.,  and  Illinois 
Surety  Company.  Judgment  for  plaintiffs, 
and  defendant  the  surety  company  appeals. 
Appeal  dismissed. 

Thomas  Mannlx,  of  Portland,  for  appellant 
F.  S.  Senn,  of  Portland  (Senn,  EkwaU  & 
Recken,  of  Portland,  on  ^e  brief),  for  re- 
spondents. 

BEAN,  J.  Counsel  for  plaintUI,  and  re- 
spondent filed  a  motion  to  dismiss  the  appeal 
for  want  of  jurisdiction.  A  statement  of  the 
facts  and  a  memorandum  of  the  former  con- 
sideration of  the  motion  will  be  found  In 
157  Pac.  HOT.  After  a  review  we  see  no  rea- 
son for  changing  the  expression  therein  re- 
corded as  to  that  part  thereof  relating  to 
Judgment  being  rendered  by  consent.  Fur- 
ther consideration  of  the  motion  was  per- 
mitted by  the  former  opinion. 

[1,2]  An  additional  question  which  was 
not  specifically  mentioned  In  the  motion  to 
dismiss  was  urged  upon  our  attention  at  the 
argument  of  the  case  and  is  in  the  brief. 
Counsel  for  plalntUI  and  resi)ondent  submit 
that  the  notice  of  appeal  was  not  served  and 
filed  within  60  days  from  the  entry  of  the 
judgment  appealed  from,  as  required  by  sub- 
division 5  of  section  B50,  L.  O.  L.,  as  amend- 
ed by  General  Laws  of  Oregon  for  1913,  p. 
617.  The  judgment  was  rendered  on  Decem- 
ber 16,  1915.  The  same  was  entered,  as  we 
understand  the  record,  on  December  18,  1915. 
The  notice  of  appeal  was  served  and  filed  on 
February  17,  1916.  Counting  from  the  later 
date  of  the  Judgment  entry  the  time  for  serv- 
ing and  filing  the  notice  of  appeal,  in  order 
to  give  this  court  jurisdiction  to  determine 
the  cause,  expired  on  February  16,  1918.  It 
was  therefore  not  served  or  filed  within  the 
time  Bpedfled  by  the  Code.  Hutchison  v. 
Crandall,  82  Or.  27,  160  Pac.  124;    Stanfield 


V.  Mahon,  82  Or.  800,  181  Pac.  681.  When- 
ever want  of  Jurisdiction  appears,  it  is  the 
duty  of  the  court,  at  any  stage  of  the  proceed- 
ing, even  on  its  own  motion,  to  refuse  to  pro- 
ceed further.  OThe  appeal  is  therefore  dis- 
missed. 

McBRIDB,  O.  J.,  and  MOORB  and  Mc- 
CAMANT,  JJ.,  concur. 

(88  Or.  810) 
WBTGANDT  v.   BARTLBl* 
(Supreme  Court  of  Oregon.    March  19,  1918.) 

1.  Appkai.  and  Ehaoa  4=9097(2)— NoNSurr— 
SooPB  OF  Inqoibt. 

In  determining  whether  nonsuit  was  prop- 
erly denied,  defendant's  evidence  as  well  as 
that  of  plaintiff  may  be  considered ;  and,  if  de- 
fendant's evidence  supplies,  the  omission  of 
plaintiff's  evidence,  the  denial  of  nonsuit  will  be 
sustained. 

2.  MUNIOIPAI.  COBPORATIONS  «=>706(6)— 

Stbeetb— Spbkd  or  Tbavxi/— Nkouobncb— 

EVIDENCB. 

Evidence  Xeld  to  present  a  jury  question  on 
the  right  of  a  pedestrian,  struck  by  an  automo- 
bile while  crossing  the  city  street,  to  recover. 

3.  Damaoes  e=3l34(l)— Excessive  Damages. 

Verdict  of  $760  in  favor  of  a  pedestrian, 
strndc  by  an  automobile,  receiving  serious  hurts 
and  incapacitated  for  the  position  to  which  he 
was  about  to  be  promoted,  was  not  excessive. 

4.  Appeal  and  Ebbob  9=>1052(5)— Habmless 
Ebbob. 

Error,  If  any,  in  admitting  evidence.  In  such 
action,  that  the  injuries  so  caused  rendered  him 
incapable  of  performing  woric  in  the  position  to 
which  he  was  about  to  be  promoted,  was  not 
prejudicial,  since  the  verdict  was  not  excessive. 

5.  municipai,  oobpobations  *=»706(1)— 
Stbeet  Accidents  —  Pleading— Initiatitb 

Sp.  Laws  1903  (Sp.  Sess.),  p.  97,  being  the 
legislative  charter  of  the  city  of  North  Bend, 
authorized  the  city  to  regulate  the  speed  of  auto- 
'mobiles  upon  its  streets,  and  therefore,  in  an  ac- 
tion under  an  ordinance  prohibiting  speed  which 
endangers  life  or  limb,  it  was  not  necessary  to 
plead  the  initiative  charter,  since  It  will  not  bo 
presumed  that  the  legislative  charter  has  been 
changed. 

8.  Evidence  4=>474(8)— Opinion  Evidence— 
Adkissibilitt. 

A  passenger  on  the  automobile  which  struck 
plaintiff,  who  stated  that  be  afterwards  rode 
m  automobiles  and  observed  the  speedometers, 
was  competent  to  say  what  was  the  speed  of  the 
automobile  which  hit  plaintiff. 
7.  Witnesses  e=>3iiO(5)  —  Iicpeaohkent  — 
What  Conbtttdtes. 

It  was  not  impeachment,  but  mere  refresh- 
ing of  memory,  for  counsel  to  ask  his  own  wit- 
ness whether  he  bad  previously  stated  the 
speed  of  an  automobile  to  have  been  greater 
than  bo  then  said  it  was,  and  it  was  within  the 
discretion  of  the  trial  court  to  permit  such 
form  of  question  in  order  to  refresh  his  recol- 
lection. 

&  Evidence  «s>268— Declabations— Pebson- 
AL  Injubies. 

In  an  action  for  personal  injuries  when 
strnck  by  an  automobile,  declarations  of  plain- 
tiff on  tlie  following  day  were  properly  admit- 
ted in  evidonce  to  show  the  condition  of  his 
health. 

9.  Evidence    4=>268  — Dbolabations— Pbbt 
soNAL  Injuries. 

A  physician  or  attendant  may  testify  to  the 
injured  party's  statement  as  to  his  symptoms. 


^^giVwotlieri 
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ills,  aad  tbe  locality  and  diaracter  of  Us  pain, 
when  made  for  the  porpoae  of  medical  advice 
and  treatment,  as  such  statemcnta  are  made 
with  a  view  to  being  acted  apon  in  a  matter 
of  grave  personal  concern,  in  relation  to  which 
the  injured  party  -has  a  strong  and  direct  inter- 
est to  adhere  to  the  truth. 

10.  Appeai.  and  Bbbob  «=»862(12)— Irtttbd 
Bbhob. 

In  action  for  injuries  whcoi  struck  by  an  au- 
tomobile, defendant's  counsel  cannot  complain 
of  an  instruction  on  contributory  negligence  of 
the  same  purport  as  the  one  which  he  requested, 
although  such  defense  was  not  pleaded. 

11.  Appkal   and    Ebbob   «=>1033(5)— Habk- 
LKS8  Ebbob. 

In  action  for  injuries  when  struck  by  au- 
tomobile, where  the  defense  of  contributory 
negligence  was  not  pleaded,  a  charge  submit- 
ting contributory  negligence  was  advantageoua 
to  the  defendant,  and  he  could  not  assign  it  as 
•rror. 

Department  2. .  Appeal  from  Clrcnlt  Conrt, 
Coos  County ;   G.  F.  Sklpworth,  Judge. 

Action  by  U  C.  Weygandt  against  Ira.B. 
Bartle.  Jadgment  for  plalntUf,  and  defend- 
ant appeals.    Affirmed. 

Tbe  defendant  appeals  from  a  judgment 
for  $750  damages,  based  upon  a  jury  verdict 
The  gist  of  the  complaint  i^  that  on  Decan> 
ber  30,  1914,  while  the  plaintiff  was  lawfully 
walking  along  Railroad  avenue,  a  regularly 
traveled  public  highway  used  by  pedestrians 
in  the  city  of  North  Bend,  Coos  county.  Or., 
tbe  defendant  carelessly  ran  bis  automobile 
onto  him,  injuring  bim;  that  tbe  defendant 
at  tbe  time  was  operating  bis  car  at  a  very 
blgh  and  unlawful  rate  of  speed  so  that  be 
was  unable  to  control  and  guide  It  properly, 
and  ran  against  plaintiff  without  sounding 
his  born  or  giving  bim  any '  warning ;  and 
that  defendant  was  driving  at  an  unsafe  rate 
of  speed  in  excess  of  25  miles  an  hour  in 
violation  of  an  ordinance  of  tbe  city.  Tbe 
answer  denies  tbe  averments  of  tbe  com- 
plaint except  as  therein  stated,  and  asserts 
in  substance  that  defendant  at  tbe  time  was 
operating  his  car  in  a  careful  manner,  and 
that  plaintiff  without  any  reason  carelessly 
failed  to  observe  his  approach  and  attempted 
to  cross  directly  from  one  side  of  the  thor- 
oughfare to  tbe  other,  and  that  when  b4 
heard  the  approach  of  tbe  auto  be  attempted 
to  retrace  his  steps  and  came  In  contact  with 
it ;  that,  upon  observing  tbe  plaintiff,  defend- 
ant immediately  turned  bis  machine  away 
from  bim,  cut  off  tbe  power,  and  applied  tffe 
brakes;  that  the  accident  was  unavoidable 
as  far  as  be  was  concerned  and  was  caused 
by  tbe  negligent  acts  of  tbe  plaintiff.  The  re- 
ply put  In  issue  the  material  portions  of  tbe 
new  matter  of  tbe  answer. 

C.  F.  McKnigbt,  of  Marsbfleld  (J.  P.  Brenn, 
of  North  Bend,  on  tbe  brief),  for  appellant. 
John  D.  Goss,  of  Marsbfleld  (J.  G.  Kendall 
and  H.  6.  Murphy,  both  of  Marsbfleld,  on 
^he  brief),  for  respondent 

BEAN,  J.  (after  stating  tbe  facts  as  above). 
[1]  The  first  error  assigned  is  tbe  refusal  of 


the  coTurt  to  grant  defendant's  ^notion  Cor  a 
nonsuit  made  at  tbe  close  of  plaintiff's  evi- 
dence. After  the  denial  of  tbe  motloii,  de- 
fendant Introduced  evidence  in  bis  own  t>e- 
balf.  It  is  contended  by  defendant's  connsd 
that  according  to  the  case  of  Woods  t.  Wik- 
strom,  67  Or.  5S1,  690,  135  Pac  192,  tbe  tes- 
timony on  the  part  of  defendant  should  not 
be  omsidered  in  reviewing  tbe  ruling  as  to 
tbe  nonsuit  In  Trlckey  v.  Clark,  50  Or.  516^ 
519,  93  Pac.  457,  the  rule  was  announced  by 
Mr.  Cbl^  Justice  Bean,  following  tbe  hold- 
ing in  Bennett  r.  N.  P.  Ex.  Do,  12.  Or.  49,  6 
Pac  160,  that,  in  determining  questions  aris- 
ing on  a  motion  for  a  nonsuit  consideratioa 
will  be  given  to  tbe  entire  testimony;  that 
if  there  Is  a  want  of  sufficient  evidence  to  be 
submitted  to  tbe  jury  when  plaintiff  rests 
bis  case.  If  defendant  afterwards  supplies  the 
omission,  tbe  ruling  on  the  request  for  a  non- 
suit will  not  be  disturbed.  That  doctrine  has 
been  adhered  to  in  numeroua  cases,  and  ii 
our  guide  now.  Jennings  v.  Trummer,  82 
Or.  140,  96  Pac.  874,  23  L.  R.  A  (N.  S.)  IW. 
132  Am.  St  Rep.  680 ;  Dryden  v.  Pelton-Arm- 
strong  Co.,  53  Or.  418,  421,  101  Paa  190; 
Crosby  v.  PorUand  Ry.  Co.,  53  Or.  496,  502, 
100  Pac.  300,  101  Pac.  204 ;  Taylor  t.  Taylor. 
54  Or.  560,  568,  103  Pac.  524;  Morrison  v. 
Franck,  59  Or.  429,  435,  110  Pac.  1090.  117 
Pac.  308;  Vanyi  v.  Portland  Flouring  Mills 
Co.,  63  Or.  620,  534,  128  Pac.  830;  Hofer  t. 
Smith,  66  Or.  145,  148,  129  Pac.  761 ;  Patton 
V.  Women  of  Woodcraft  65  Or.  S3,  36.  131 
Pac.  521 ;  Caraduc  v.  Scbanen-Blair  Co.,  66 
Or.  810,  313,  133  Pac.  636;  Oberstock  t. 
United  Rys.  Co.,  68  Or.  197,  204,  137  Pac, 
195;  Roundtree  t.  Mt  Hood  R.  Co.,  168  Pa& 
61.  In  Harding  v.  Oregon-Idaho  O9.,  S7  Or. 
34,  42,  110  Paa  412,  in  regard  to  tbe  rule 
referred  to,  Mr.  Justice  Slater  said:  "There 
can  be  no  question  about  tbe  principle  enun- 
'■  elated."  It  is  not  a  matter  of  importance  as 
I  to  who  introduced  tbe  evidence  contained  in 
the  record.  Cunningham  v.  Friendly,  70  Or. 
I  222,  230, 139  Pac.  928,  140  Pac.  989.  Tbe  tes- 
I  timony  in  tbe  record  tends  to  show  that  00 
the  night  of  tbe  accident  at  about  10'.30  p.  m. 
plaintiff,  Weygandt  was  proceeding  along 
tbe  right  side  of  the  planked  highway  to  bis 
work  on  a  night  shift  as  a  member  of  tbe 
shore  gang  of  a  dredge.  There  was  no  side- 
walk on  tbe  roadway.  It  was  planked  IS 
feet  in  width  and  was  used  constantly  by 
both  vehicles  and  pedestrians  and  was  tbe 
main  traveled  thoroughfare  leading  from 
Marsbfleld  to  North  Bend.  Tbe  place  where 
the  accident  occurred  was  within  tbe  city 
limits  of  North  Bend  and  known  as  Railroad 
avenue.  Tbe  city  maintained  street  lines  and 
repaired  tbe  street  Tbere  is  a  sharp  carve 
at  the  point  wblcb  defendant's  car  was 
ronnding  when  it  struck  plaintiff.  It  was  in 
December  when  tbe  road  was  wet  and  slip- 
pery;  It  was  a  "greasy  road,"  a  dangerous 
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Defendant's  car  was  a  two-seated  one. 
ivere  six  people  on  tbe  car;  one  on 
t  with  defendant  who  was  driving, 
adlng  on  each  side,  and  two  hanging 
)ack.  It  was  a  dark,  misty  night,  and 
ras  quite  a  bit  of  moisture  on  the 
eld.    The  speed  of  the  auto  was  es- 

at  from  about  20  to  26  miles  an  hour. 
int  states:  "I  ran  at  that  time  20 
1  hour — 15  or  20  miles  an  hour."  As 
lappenlng  of  the  accident  the  testimo- 

in  substance,  as  follows:    Plaintiff's 

Putnam  testified  thus: 
;ot  around  the  curve,  and  we  hit  Mr. 
it,  and  then  just  about  the  time,  or 
ittle  bit  before  we  hit  him,  Mr.  Bartle 
went  kind  of  diagonal  across  tho  road, 
!n  he  got  to  the  other  aide  he  tried  to 
in  op,  and  the  rear  end  of  the  car  kind 
off  from  the  plank,  and  we  went  ahead 

75  or  100  feet,  something  of  that  mat- 
idn't  measure  it.  but  it  was  a  short  dis- 
ad  we  stopped." 

dant's  witness  Standlsh  described  the 
:  thus: 

i  looking  ahead,  I  was  on  the  outside 
tr,  I  had  my  head  on  the  outside,  and 
perfect  view,  and  was  watchinfr  the  light 
me  on  the  road,  and  all  at  onee  I  saw 
ind  I  called  to  the  Doctor,  'There  is  a 
re.'  He  was  on  the  rijrht-hand  ride  of 
.  and  he  was  just  in  the  circle  of  the 
rom  the  car.  The  Doctor  didn't  do 
'  but  shove  the  car  right  over,  or  pull- 
the  left,  and  I  hung  on  becanse  I  was 
afraid  that  be  would  skid  the  way  he 
here,  and  I  lost  sight  of  the  man  be- 
!  was  on  the  other  side  of  the  car. 
Felt  a  jolt  of  the  car,  and  I  said,  'You 
The  Doctor  kept  on  turning  to  the 
1  he  was  clear  of  the  rosd.  Before  he 
>,  I  jumped.  *  •  • " 
dant's  version  of  the  occurrence  Is 
;vs: 

ish  said.  There  is  a  man,*  and  I  turn- 
njrine  off,  and  I  began  to  turn  to  the 
I  tried  to  find  him,  and  I  could  not 
man  in  the  light,  and  when  I  did  see 
'as  in  front  of  the  right  light  He  was 
eet  away  vrith  his  head  down,  and  his 
lucket  in  his  hand.  The  wind  was 
from  the  north,  and  he  turned  right 
round  in  the  road,  faced  me,  and  gave 
jump  to  the  side,  and  the  only  place 
car  hit  him  was  on  the  top  of  the  fen- 
that  is  what  hit  him  in  tne  side  rigbt 
•  •  The  first  thing  he  asked  me,  ho 
uldn't  you  see  me?  and  I  said:  'Yes, 
see  you,  but  not  quick  enough  to  miss 

iff  testified  that  he  heard  no  horn 
ing  as  the  car  approaclied  him  from 
ind  struck  him;  that  "I  said  to  Dr. 
Vly  God,  couldn't  you  see  me  coming?' 
aid,  'Yes,  I  could  see  you,  but  I  could 
'  from  striking  you.' " 
B  cannot  say  there  was  no  evidence 
)rt  a  verdict;  therefore  we  are  in- 
from  disturbing  the  same.  Section 
,  Const  The  Jury  might  reasonably 
from  the  evidence,  and  apparently 
t,  taking  into  consideration  the  time 
■e  and  the  prevailing  circumstances, 
Ddant  was  driving  his  car  at  a  great- 
l  tlmn  was  reasonable  and  proper, 
regard  to  the  safety  of  the  public; 


that  he  did  not  have  proper  control  of  the 
machine  so  as  to  stop  the  same  or  slacken 
the  speed  sufficiently  to  avoid  striking  the 
plaintiff,  who  was  maklug  a  desperate  leap 
to  escape  the  car  and  within  a  reasonable 
time  would  have  done  so.  See  Motor  Vehi- 
cle Law,  lAWS  of  Oregon  1911,  p.  267,  {{  16, 
17.  This  act  provides  that  every  vehicle 
shall  be  run  at  a  rate  of  speed  at  no  time 
greater  than  is  reasonable  and  proper,  hav- 
ing regard  to  the  safety  of  the  public,  the 
traffic,  and  use  of  the  street  or  highway.  Or- 
dinance No.  185  of  the  city  of  North  Bend 
makes  practically  the  same  provision  as  to 
the  speed  of  autos  on  all  streets,  avenues, 
and  pubUc  highways  within  that  city.  The 
deductions  to  be  dravm  from  the  evidence 
are  for  the  Jury,  and  not  for  the  court  The 
testimony  clearly  tended  to  support  the  aver- 
ments of  the  complaint  The  determination 
upon  the  motion  for  a  nonsuit  cannot  be  dis- 
turbed. 

[3, 4]  Over  defendant's  objection  and  ex- 
ception, plaintiff  was  permitted  to  show  that 
he  bad  been  promised  an  increase  In  wages, 
and  that  owing  to  the  Injury  complained  of 
he  was  incapacitated  to  work;  that  after  the 
injury  he  was  promoted,  but  was  unable  on 
account  of  the  hurt  to  do  the  labor.  The 
rule  is  stated  in  13  Cya  p.  204bb,  thus: 

"Where  by  virtue  of  the  contract  of  employ- 
ment plaintiff  will,  if  found  satisfactory,  be 
promoted  or  given  an  increase  of  salary  with- 
in a  stipulated  or  reasonable  time,  this  fact 
is  admissible  on  the  question  of  damages." 

See  Bryant  v.  Omaha,  etc,  Ga,  98  Iowa, 
483,  67  N.  W.  392 :  St  Louis,  etc..  By.  Co.  v. 
Sweet,  60  Ark.  650,  31  S.  W.  671 ;  Sou.  Pac. 
V.  Ward,  208  Fed.  386,  392,  126  O.  a  A.  601. 
Hie  damages  awarded  plaintiff  were  not 
excessive.  There  was  no  prejudicial  error 
In  such  ruling. 

[6]  Defendant's  counsel  contend  that  the 
plaintiff  failed  to  plead  and  prove  the  initi- 
ative ctiarter  of  the  city  as  the  law  then  re- 
quired, and  that  therefore  it  does  not  ap- 
pear that  the  city  had  control  of  the  street 
where  the  accident  occurred,  and  that  it  was 
error  to  submit  the  provisions  of  the  ordi- 
nance to  the  Jury.  The  legislative  charter 
of  North  Bend  of  1903  (section  27,  subdlv. 
23)  provides  that  the  council  shall  hkve  pow- 
er within  the  city  of  North  Bend  "to  regu- 
late the  use  of  the  streets,  sidewalks,  cross- 
walks, highways  and  public  places  for  foot 
passengers,  animals,  vehicles,"  etc.  Subdivi- 
sion 27  of  this  section  confers  power  on  the 
city  council  "to  control  and  regulate  the 
traffic  on  the  streets,  avenues  and  public 
places,"  and  subdivision  40  thereof  gives 
the  council  power  "to  regulate  the  speed 
upon  any  and  all  railways,  street  cars  and 
street  car  lines  or  other  roads,  or  vehicles 
of  all  kinds,"  etc.  See  Special  Laws  of  Ore- 
gon for  1903  (Sp.  Soss.),  p.  97.  The  power 
thus  granted  enabled  the  city  to  enact  the  or- 
dinance in  question.  The  provL^ioil  in '  the 
charter  in  reganl  to  streets  Is  a  verj^  common 
one,  and  it  will  not  be  presumed,  in  the  ab- 
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sence  of  a  showing  to  the  contrary,  that  such 
charter  authority  has  been  abrogated  by  any 
IpltlatlTe  measure.  Rusk  v.  Montgomery,  80 
Or.  93,  156  Pac.  435,  438.  The  evidence  as  to 
what  change  had  been  made  in  the  charter 
was  excluded  at  the  Instance  of  the  defend- 
ant. It  was  under  the  dominion  of  the  city 
authorities  by  virtue  of  the  police  power  of 
the  city.    There  was  no  error  In  this  respect 

[I]  Objection  is  made  on  behalf  of  defend- 
ant that  witness  Putnam,  a  nonexpert,  was 
permitted  to  estimate  the  speed  of  the  car 
on  which  he  was  riding  at  the  time  of  the 
casualty.  This  was  competent  The  witness 
stated  that  since  the  accident  he  had  ridden 
on  cars  and  had  taken  notice  of  speedome- 
ters, and  judged  from  that  that  defendant's 
car  was  running  about  20  miles  an  hour. 
The  objection  goes  only  to  the  weight  of  the 
CTldence.  Everart  ▼.  Fischer,  75  Or.  316, 
145  Pac  33,  147  Pac.  189;  Macchl  v.  P.  Ry., 
L.  *  P.  Co.,  76  Or.  215,  148  Pac.  72;  Ober- 
stock  V.  United  Rys.  Co.,  supra.  There  is  no 
real  controversy  as  to  the  speed  of  the  auto 
at  the  time  of  the  injury.  Defendant's  wit- 
ness estimated  the  rate  at  from  16  to  25 
miles  an  hour. 

[7]  The  defendant  complains  that  counsel 
for  plaintiff  was  improperly  allowed  to  im- 
peach his  own  witness  by  asking  Putnam 
the  following  question: 

"Haven't  you  stated  that  at  one  time  he  (de- 
fendant) was  going  at  the  rate  of  thirty  miles 
an  hour?" 

The  witness  then  testified  that  he  had  said 
defendant  was  probably  going  between  25 
and  not  more  than  80  miles  an  hour,  but 
that  since  then  he  had  ridden  on  cars  and 
observed  the  speedometers  and  had  reached 
the  conclusion  that  the  speed  was  about  20 
miles  an  hour.  The  object  of  the  question 
objected  to  was  apparently  to  refresh  the 
memory  of  the  witness,'  and  not  for  the  pur- 
pose of  Impeachment  Where  a  party  is 
disappointed  in  his  witness,  it  is  within  the 
discretion  of  the  trial  court  to  permit  bis 
counsel  to  frame  his  questions  so  as  to  re- 
fresh the  memory  of  the  witness  and  to  di- 
rect his  attention  to  the  statements  previ- 
ously made  by  him  In  regard  to  the  subject- 
matter  of  his  testimony.  40  Cyc.  2450; 
White  V.  State,  87  Ala.  24,  5  South.  829; 
Hlldreth  v.  Aldrlch,  15  R.  I.  163,  1  Atl.  249 ; 
Bnllard  v.  Pearsall,  53  N.  T.  230;  Hickory 
V.  U.  8.,  161  U.  S.  803,  14  Sup.  a.  334,  38 
L.  Ed.  170. 

[S]  Defendant  assigns  as  error  that  the 
<!Ourt  erred  In  permitting  plalntlfTs  witness 
Richards  to  testify  that  on  the  day  after  the 
Injury  plaintiff  complained  of  pain  in  his 
dde.  The  statements  or  declarations  of  the 
plaintiff  were  properly  admitted  in  evidence 
for  the  purpose  of  showing  the  condition  of 
bis  health,  which  was  in  issue  under  the 
elalm  that  be  was  severely  injured.  1 
Oreenleaf,  E>r.  {  102;  Blair  v.  Madison 
County,  81  Iowa,  313,  46  N.  W.  1093,  1094; 
K«7M  T.  Cedar  FaUa,  107  Iowa,  609,  78  N. 


W.  227.    At  page  200  (8),  of  18  Cyc,  the  mU 
Is  laid  down  thus: 

"AH  such  declarations  and  exclamations  of 
present  pain  or  suffering  as  would  ordinaril; 
and  probably  be  caused  by  such  injury  are  ad- 
missible as  original  evidence  when  made  under 
ordinary  circumstances,  although  It  be  a  con- 
siderable time  after  the  injury;  declaratioiu 
of  past  pain  and  suffering  or  such  declaradoiii, 
when  made  after  the  controversy  'has  arisen  or 
suit  has  been  brought,  are  not  ordinarily  admij- 
sible." 

[I]  It  Is  well  settled  that  a  physician  or 
attendant  may  testify  to  the  Injured  party's 
statement  as  to  his  symptoms.  Ills,  and  the 
locality  and  character  of  his  pain,  when 
made-  for  the  purpose  of  medical  advice  and 
treatment,  as  such  statements  are  made  witb 
a  view  to  being  acted  upon  In  a  matter  of 
grave  personal  concern,  In  relation  to  which 
the  injured  party  has  a  strong  and  direct 
interest  to  adhere  to  the  truth.  13  Cye  p. 
201  (9). 

[10, 11]  Defendant   complains    of   the   in- 
structions given  by  the  court    The  jury  were 
plainly  Instructed  to  the  effect  that  It  was 
the  duty  of  the  defendant  In  operating  his 
automobile  over  the  highway  to  use  ordi- 
nary  care  to   avoid   injury  to  pedestrians, 
and  if  he  performed  his  duty  he  would  not 
be  liable;   also,  that  it  was  the  duty  of  the 
plaintiff   In   traveling   along  the   street  or 
highway  In  question  to  use  ordinary  care  to 
avoid  injury,  and  that.  If  be  failed  to  exer- 
cise such  ordinary  care  and  thereby  proxi- 
mately contributed  to  his  Injury,  then  the 
defendant  would  not  be  liable  even  though 
the  defendant  was  guilty  of  the  negligence 
charged  In  the   complaint     The   defendant 
contends  that  contributory  negligence  was 
not  pleaded  in  the  answer,  but  that  he  plead- 
ed that  the  Injury  was  caused  wholly  by  the 
negligence  of  the  plaintiff.    The  defendant's 
counsel  requested  an  Instruction  upon  con- 
tributory negligence  of  the  same  purport  as 
the  one  given,  and  therefore  cannot  be  heard 
to  complain  of  the  giving  of  such  an  tai- 
structlon.     Wesco  v.  Kern,  36  Or.  433.  S8 
Pac.  548.  60  Pac.  663;    4  C.  J.  707.     The 
charge  was  advantageous  to  the  defendant 
and  cannot  be  asslg^ned  as  error  by  him.   4 
C.  J.  920,  note  63a.     See,  also,  Plm  r.  St 
Louis  Transit  Co.,  108  Mo.  App.  713,  84  S. 
W.   155;    Smith  v.  Ogden,  etc.,   R.  Co,  3S 
Utah,  129,  93  Pac.  185.  isa 

A  careful  examination  of  all  the  instmc- 
tlons  given  by  the  court  to  the  jury,  some  of 
which  are  complained  of,  shows  that  the 
questions  at  issue  were  fairly  submitted  to 
the  jury.  It  is  unnecessary  to  refer  to  the 
Instructions  at  length.  Oth^r  errors  are  as- 
signed in  a  general  way. 

We  have  examined  the  questions  raised 
and  find  no  prejudicial  error  In  regard  there- 
to nor  any  reason  for  the  reversal  of  titb 
case. 

McBRIDE,  C.  J.,  and  MOORB  and  Me 
CAMANT,  JJ.,  concur. 
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QIEBSCH  ▼.  ATCHISON,  T.  &  S.  F.  RY.  CO.* 

(No.  21404.) 

(Supreme  Coart  of  Kansaa.    ICarcb  9, 1918.) 

(SyVahut  fty  th9  Oomrt.) 

1.  Mastkb  and  Sebvant  «=»278(18)— Pedeb- 
al  emploteba'  liiabiutt  act— ev1den0»— 

SfFnClENCT. 

The  evidence  examined,  and  found  to  aup- 
port  the  findings  of  the  jur;. 

2.  Substantial  Ebrob. 

The  record  examined,  and  keld  to  discloee 
BO  Bubatantial  error  as  to  the  merits  of  the  case. 
8.  LntrrATiOR  or  Acnpna  9=s>82— Death  or 

SnVAIlT  — I^OEBAX  Ekflotebs'  Liabiuty 

Act. 

Under  the  federal  Employers'  Liability  Act 
(Act  Contr.  April  22,  1908,  c.  149,  35  Stat  65 
[U.  S.  Gomp.  St  1916.  i  8662])  f  6,  the  canae 
of  actioD  accmea  within  two  yean  from  the 
date  of  the  death  of  the  deceased,  and  a  per- 
sonal representadTe  appointed  more  than  two 
years  from  such  date  cannot  maintain  an  action. 
^  Mabtbb  and  Sebvant  4=»253)i  —  Fedbbai. 

BMPLOTEBS'  LIABIUTT  Aor— LI1IITATI0II& 

The  widow  brou^t  her  action  under  the 
state  statute  and  recovered  a  judgment  which 
was  reversed.  When  reached  the  second  time 
for  trial,  leave  was  aiven  to  amend  by  interline- 
ation by  increaaing  the  amonnt  of  recovery  pray- 
ed for  and  by  the  allegation  of  the  widow's  «p- 
pointment  aa  administratrix  and  by  striking  out 
the  former  allegation  that  no  administration  had 
been  had  nor  any  personal  representative  ap- 
pointed. The  plaintiff's  intestate  was  killed 
more  than  two  years  before  this  time  while  en- 
gaged in  interstate  commerce.  Held,  that  the 
statote  of  limitations  had  run,  and  that  the 
plaintiff  aa  administratrix  cannot  recover. 

Johnston,  O.  J.,  and  Mason,  J.,  disaenting. 

Appeal  from  District  Court,  Lyon  Oonnty. 

Action  by  Jeasle  Glersch,  administratrix 
of  the  estate  of  Charles  M.  Oiersch,  deceased, 
against  the  Atchison,  Topeka  ft  Santa  F6 
Railway  Company.  Judgment  toe  plalntUT, 
and  defendant  appeals.  Reversed,  vrlth  di- 
rection to  enter  Judgment  for  defendant 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  o(  Topeka.  for  appellant  W.  S.  Kret- 
slnger  and  Hamer  &  Oanse,  all  of  Ekuporia, 
for  api>ellee. 

WEST,  J.  When  this  case  was  first  here, 
we  held  that  the  action  oould  not  be  main- 
tained by  the  widow.  98  Kan.  452,  158  Pac. 
54.  Thereafter  the  plaintiff  was  appointed 
administratrix  and  as  such  was  substituted 
as  plalntift.  Leave  was  granted  to  amend 
the  petition  by  interlineation.  The  jury  re- 
tamed  a  verdict  against  the  defendant  for 
causing  the  death  of  the  plaintiff's  Intestate. 
^e  defendant  appeals  and  contends  that 
the  action  is  barred,  also  that  the  judgment 
ought  to  be  reversed,  urging  in  its  brief  that 
the  evidence  did  not  support  the  charge  of 
negligence  and  that  the  principal  findings 
are  contrary  to  the  eTldence. 

[1]  As  to  the  merits,  the  claim  of  the 
plaintiff  Is  that  the  deceased,  a  switchman, 
went  In  behind  a  slowly  moving  flat  car, 
which  had  been  separated  from  a  numt>er  of 


others  and  switched  upon  a  certain  track,  to 
adjust  the  knuckle  so  that  it  would  couple 
properly,  and  that  the  train,  which  had  stop- 
ped, started  up  without  warning  and  ran 
against  him  crushing  him  against  the  draw- 
bar of  the  flat  car. 

It  is  Insisted  that  there  is  no  evidence  that 
the  train  had  come  to  a  stop-  This  record 
does  not  bear  out  such  a  contention. 

Mr.  Wllhlte  testified,  among  other  things- 
"At  the  time  Mr.  Giersch  was  adjusting  or 
working  on  that  knuckle,  the  main  train  had 
stopped.  •  •  •  Xhe  main  train  did  not  ra 
main  standing  dnring  all  the  time  he  waa  work- 
ing on  this  knuckle.'^ 

On  cross-examination; 

"The  cars  behind  him  had  stopped.  I  seen 
them.  There  was  nothing  between  me  and  that 
train  to  prevent  me  from  seeing  these  cars. 
I  should  juclge  the  cars  following  had  stopped 
stock-still.  They  did  not  remain  stopped  very 
long.  I  don't  know  how  long.  I  saw  him  in 
there  a  space  of  10  or  15  seconds  before  he  was 
hit  The  cars  had  stopped  possibly  2  or  8 
seconds  before  that." 

On  redirect  examination: 

"I  said  that  after  he  had  walked  along  there 
behind  that  car  and  was  working  with  the 
knuckle  the  train  stopped,  came  to  a  dead  stop, 
and  then  when  it  started  it  moved  gradually 
down." 

Mr.  Sterner  testified: 

"He  was  following  the  flat  car  and  working 
the  knuckle  with  his  hands.  The  train  bad 
stopped,  well,  I  will  say  momentarily,  as  though 
the  engineer  haa  set  the  air  and  rdeased  it' 

On  cross-examination: 

"I  couldn't  see  the  engine  that  was  pushing 
this  string  of  cara  on  account  of  some  way- 
cars,  that  were  on  the  way-car  track  between 
me  and  the  engine.  I  could  not  tell  as  to  whetli- 
er  the  engine  stopped  or  not  I  did  notice  the 
slacking  or  stopping  of  the  cars  up  at  the  east 
end  of  this  string  of  ears." 

Mr.  Anderson  for  the  defendant  testified: 

"Unless  a  man  was  paying  very  particular 
attention,  he  could  be  fooled  by  this  rebound. 
He  might  have  thought  they  had  stopped  when 
they  hadn't" 

On  cross-examination: 

"It  fooled  me,  too,  and  I  don't  say  now  whefli- 
er  it  stopped  or  not" 

Again: 

"After  that  car  was  nnconpled  from  the  train, 
that  train  was  either  so  slacked  up  that  I  could 
not  tell  whether  it  entirely  stopped  or  not,  or  it 
did  actually  stop;   one  or  the  oUier." 

irom  the  counter  abstract: 

Mr.  WUhite:  "Q.  If  I  understand  yon  cor- 
rectly, you  say  after  he  had  walked  along  there 
behind  this  car  and  was  working  with  the 
knuckle,  the  train  stopped— came  to  a  dead  stop? 
A.  Yes,  sir." 

Mr.  Sterner:  "Q.  I  will  ask  yon  if  you  did  not 
state  in  your  former  testimony,  if  you  did  not , 
unqualifiedly  say  that  the  train  had  stopped,  for 
the  purpose  of  refreshing  your  memory?  A. 
Well,  I  believe  it  had  come  to  a  stop — a  com- 
plete stop." 

While  there  was  evldenoe  to  the  contrary 
and  also  evidence  tending  to  show  that  the 
stop  was  merely  the  action  of  the  train  In 
taking  up  slack,  the  statements  of  witnesses 
already  quoted  seem  to  have  Impressed  the 


>rt)r  other  eaaes  see  same 


ttpk  and  KET-NUMBSR  U  all  K«y-Numb«r«d  Digsstt  and  Indests 
•Rehearing  granted. 


Digitized  by 


Google 


592 


171  PACIFIC  BEPORTBE 


(Ku. 


Jury  as  correct,  and  they  are  snfflcient  to 
sustain  the  verdict  and  findings  as  to  the 
question  of  stopping. 

The  jury  found  that  the  switch  engine 
handling  the  oars  stopped  after  Mr.  Olersch 
cut  off  a  flat  car  and  before  the  stop  signal 
was  glTen  by  the  foreman.  They  found  that 
the  other  switchman  and  the  foreman  did  not 
signal  the  engineer  to  stop  immediately  after 
the  deceased  had  stepped  between  the  cars ; 
that  the  switchman  shouted,  but  not  immedi- 
ately— too  late  to  avoid  injury.  The  allega- 
tion was  that  the  foreman  in  charge  and 
other  employes  knew  or  should  have  known 
that  the  deceased  was  adjusting  the  knuckle 
of  the  flat  car  and  was  not  in  a  position 
where  he  could  observe  the  danger,  and  that 
the  foreman  carelessly  and  negligently  caus- 
ed the  train  to  again  conne  forward  without 
warning  to  the  deceased.  The  jury  found 
that  the  negligence  consisted  in  starting  the 
train  and  pushing  it  forward  without  warn- 
ing after  the  flat  car  was  cut  off,  and  that 
the  foreman  and  another  employe  were  the 
<me8  immediately  negligent  They  also  re- 
duced the  damages  from  $10,000  to  $7,910.66 
on  account  of  the  negligence  of  the  deceased. 
The  foreman  himself  testified  that  be  had 
control  over  the  way  the  men  did  their  work ; 
that  he  knew  the  position  of  the  deceased; 
that  he  was  looking  at  him  all  the  time  and 
could  not  be  mistaken. 

The  switchman  whom  the  jury  found  to 
have  been  negligent  testified  that  he  turned 
the  pin  puller  over  to  Mr.  Olersch,  or  the 
lever,  and  stopped  so  that  he  could  give  the 
signal  to  the  foreman. 

"l%e  only  signal  I  intended  to  give  was  that 
when  that  track  was  shoved  far  enough  they 
would  stop;  that  is  what  I  was  doing  at  that 
time.  In  this  case  we  were  shoving  the  cars. 
When  you  kick  in  you  give  them  a  kick  off  and 
let  them  go." 

He  further  testified  that  as  the  gap  open- 
ed up  Mr.  Giersch  stuped  around  the  end  of 
the  car. 

"I  suppose  I  was  in  sight  of  the  foreman. 
The  foreman  was  keeping  inline  with  me.  He 
was  behind  me.  He  was  looking  towards  me. 
It  was  not  necessary  for  me  to  turn  around  to 
face  him  to  give  the  sign.  The  engine  stopped 
once  on  my  stop  signal.  It  did  not  start  again 
before  Mr.  Giersch  was  hurt." 

"When  a  man  is  in  there  adjusting  a  knuckle, 
it  is  not  his  duty  to  give  any  signal.  He  can- 
not give  any  signal  I  am  not  positive  whether 
the  train  stopped  or  not" 

The  theory  of  the  defense  seems  to  be  that 
Giersch  went  in  between  moving  cars  know- 
ing full  well  the  danger  of  so  doing,  and  that 
it  was  his  own  negligence,  and  not  th«  neg- 
ligence of  those  over  him,  which  caused  the 
Injury.  The  plaintiff's  theory  Is  that  he 
went  where  it  was  his  duty  to  go  at  a  time 
when  it  was  safe,  having  a  right  to  rely  on 
the  supposition  that  the  train  would  remain 
stopped  or  sufllcient  warning  would  be  given 
before  starting  again,  and  that  by  reason  of 
the  starting  and  failure  of  warning  he  was 
crushed. 


W  Out  of  the  usual  evidential  conflict 
the  jury  reached  their  conclusions^  and  the 
record  fails  to  show  that  they  were  unwar- 
ranted in  so  doing.  We  find  nothing  In  the 
record  of  which  the  defendant  can  oomplain 
as  to  the  merits  of  the  action. 

[3, 4]  The  death  occurred  on  December  28, 
1913,  the  widow  began  her  action  on  Febnui> 
ry  20,  1915,  and  obtained  a  judgment  which 
was  reversed  June  10,  1916,  and  on  July  19th. 
thereafter,  the  court  permitted  an  amend- 
ment to  the  petition  and  the  substitution  of 
the  plaintiff  as  administratrix  for  herself  as 
widow.  Her  appointment  as  administratrix 
was  on  July  10,  1916.  The  amount  prayed 
for  was  Increased  frcmi  $10,000  to  $20,000, 
but  subsequently  changed  to  Its  original 
amount  Section  6  of  the  federal  Ehnployen^ 
Liability  Act  35  St  at  Large,  65  (IT.  S.  Comp. 
St  1016,  i  8662),  provides  that: 

"No  action  shall  be  maintained  under  this  act 
unless  commenced  within  two  years  from  the  day 
the  cause  of  action  accrued." 

It  also  provides  that  In  case  of  the  death 
of  an  employe  the  carrier  shall  be  liable  to 
his  or  her  personal  representative  for  the 
benefit  pf  the  survivor,  widow  or  husband 
and  children  of  such  employe. 

In  the  former  opinion  it  was  held  that  the 
testimony  brought  the  case  under  the  feder- 
al act  exclusively,  although  it  was  not  alleg- 
ed in  the  original  petition  that  the  parties 
were  engaged  in  Interstate  commerce.  It  la 
contended  that  the  change  by  amendment  and 
substitution  was  a  change  "from  law  to  law" 
which  cannot  be  more  than  two  years  after 
the  death  of  the  employe.  Plaintiff  insists 
that  under  the  federal  statute  the  action 
does  not  accrue  until  the  appointment  of  an 
administrator. 

In  Rodman  t.  Railway  Co.,  65  Kan.  645,  70 
Pac.  642,  59  L.  R.  A.  704,  it  was  held  under 
the  Lord  CampbeU  Act  Civil  Code,  |  419 
(Gen.  St  1915,  {  7323),  that  the  limitation  as 
to  the  time  in  which  the  action  must  be 
brought  is  a  condition  upon  the  right  to  sue 
and  la  not  affected  by  the  general  provisions 
of  section  22  of  the  Civil  Code  (Gen.  St  1015, 
{  6912).  This  was  followed  In  Swisher  r. 
Railway  Co.,  76  Kan.  97,  90  Pac.  812,  and  In 
Harwood  v.  Railway  Co.,  171  Pac.  354. 

It  has  frequently  been  decided  that  an 
amendment  may  be  made  after  the  statute 
has  run  If  It  go  only  to  the  form  and  not  to 
the  substance  of  the  action.  A  diange  from 
the  common-law  to  statutory  liability  is 
deemed  a  departure.  Kansas  City  v.  Hart, 
60  Kan.  684,  57  Pac.  938.  In  Powers  v.  Lum- 
ber Co.,  75  Kan.  687,  90  Pac.  254,  it  was  held 
that  a  i>etltlon,  which  falls  to  state  a  cause 
of  action,  cannot  by  amendment  whidi  as- 
serts a  cause  of  action  barred  by  the  statute 
of  limitations  thereby  be  made  good.  A  peti- 
tion alleging  the  death  in  another  states  bat 
falling  to  add  that  such  state  authorised  a 
recovery  under  the  facta,  was  held  amend- 
able after  tb«  statute  bad  run,  la  (Janninc- 
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Patterson,  89  Kan.  684, 132  Pac.  108, 
I.  A.  (N.  S.)  606.  The  closing  words 
opinion  are: 

amended  petition  did  not  state  a  new 
f  action.  It  merely  amplified  and  cor- 
the  statement  of  facta  constitnting  the 
use  of  action  the  plaintiff  had  or  pro- 
o  have."  89  Kan.  page  690,  132  Pac. 
0  [48  li.  B.  A.  (N.  S.)  606]. 

obinson  t.  Railway  Ca,  90  Kan.  426, 
:.  637,  a  similar  ruling  was  made.  In 
T.  Loomls,  92  Kan.  388,  140  Pac.  846, 
tndment  to  correct  a  mistake  of  tlie 
,  merely  substituting  one  party  plain- 
another,  was  held  not  to  change  the 
if  action  and  to  be  proper  although 
fter  the  statute  had  run. 
ctlon  under  the  state  statute  must  be 
;  within  two  years  from  the  time  of 
th.  It  is  urged,  however,  that  under 
era!  act  the  statute  does  not  begin  to 
til  the  appointment  of  an  adiolnlstra- 
tiis  depends  on  when  the  cause  of  ac- 
crues under  that  act  The  oase  of 
m  R.  Ca  of  Porto  Rico  v.  Coronas, 
I.  646,  144  C.  O.  A.  699,  L.  R.  A.  1916B, 
relied  on,  and  it  was  there  held  that, 
'  of  the  fact  that  an  action  can  be 
ned  only  by  the  personal  represeata- 
tbe  benefit  of  the  beneficiaries,  it  must 
ned  to  accrue,  not  from  the  date  of 
ploy^a  death,  tat  from  the  date  of 
EWintment  of  the  administrator;  no 
ag  able  to  sue  before  that  time.  The 
was  by  the  United  States  Circuit 
)f  Appeals  for  the  First  Circuit  It 
;gested  that  the  action  is  not  for  the 
Dce  out  of  which  the  death  arose,  but 
!  pecuniary  damage  to  the  beneficl- 
r  the  death,  "so  that  in  no  event  could 
ise  of  action  arise  until  after  the 
r  be  said  to  exist  so  that  the  statute 
nn  until  after  that  time."  230  Fed. 
t7.  144  O.  C.  A.  page  601  [L.  R.  A. 
1095].  After  going  over  the  author!- 
was  said: 

ew  of  the  well-recofrnised  mle  heretofore 
ont  as  to  when  a  right  of  action  accrues 
Congress  must  have  bad  in  mind  when 
;  the  present  law— and  in  view  of  the 
t  Lord  Campbell's  Act,  upon  which  the 
srs*  Liability  Act  was  modeled,  erpress- 
'ided  that  the  limitation  shoald  ran 
e  death  of  the  injured  party,  and  that 
;nactment  of  the  present  law.  Congress 
to  adopt  such  a  limitation,  and  fixed  the 
romthe  time  the  action  accrued,  we  are 
>pinion  that  the  proper  construction  of 
:ate  is  that  the  right  of  action  did  not 
so  that  the  limitation  attached,  until 
linistrator  was  appointed,  and  that  the 
ir  was  properly  overruled."  280  Fed. 
«jl44  O.  0.  A.  page  607  [L.  B.  A. 

:aU  v.  Louisville  *  N.  R.  Co.  (a  C.) 
1.  464,  a  widow  of  an  employ^  of  an 
ite  railroad  company  sued  under  the 
statute,  and  it  was  held  that  an 
Dcnt  of  her  declaration  changing  the 
y  in  which  she  sued  to  that  of  ad- 
atrlx  made  a  new  cause  of  acti<» 
>n  the  federal  statute  «nd  «w  In  «f- 
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feet  the  bringing  of  a  new  cause,  wbldi  for 
the  purpose  of  limitation  was  begun  when 
the  amendment  was  filed  and  did  not  date 
back  to  the  time  of  the  beginning  of  the 
original  action.  In  Smith  v.  Atlantic  Coast 
Une  R.  Co.,  210  Fed.  761,  127  C.  C.  A.  311, 
it  waj  held  by  the  Fourth  Circuit  Court  of 
Appeals  that  a  plalntifr  who  sued  for  person- 
al injury  could  after  the  expiration  of  two 
^ears  amend  so  as  to  bring  the  case  within 
the  federal  Employers'  Inability  Act;  that 
snch  amendment  did  not  Introduce  a  new 
cause  of  action,  but  only  affected  the  defens- 
es which  might  be  made.  Mo.,  Kans.  9t  Tex- 
as Ry.  V.  Wulf,  226  U.  8.  670,  33  Sup.  Ot  136, 
57  L.  Ed.  365,  Ann.  Cas.  1914B,  134,  is  to  the 
effect  that  while  under  the  federal  act  the 
beneficiaries  of  one  Idlled  cannot  maintain  an 
action  exc^t  as  personal  representatives 
where  the  plaintiff  Is  the  sole  beneflciarj 
and  talces  out  letters  after  the  beginning  ot 
the  action,  an  amendment  may  be  allowed 
which  alleges  that  the  plaintiff  sues  as  ad- 
ministrator. 

"An  amendment  to  the  effect  that  plaintiff 
sues  as  personal  representative  on  the  same 
cause  of  action  under  the  federal  statute,  in- 
stead of  as  sole  beneficiary  of  the  deceased  under 
the  state  statute,  is  not  equivalent  to  the  amend- 
ment of  a  new  action  and  is  not  subject  to  the 
statute  of  limitations."  (Syl.) 

In  this  case  the  widow  sued  in  the  Circuit 
Court  to  recover  for  the  death  of  her  hus- 
band, diverse  citizenship  being  pleaded.  She 
alleged  that  there  was  no  administration  and 
that  none  was  necessary;  that  the  deceased 
was  a  citizen  of  Texas  but  was  killed  in  Kan- 
sas. "Where  the  said  F.  S.  Wulf  was  killed, 
a  right  of  action  is  provided  by  statute,  for 
Injuries  resulting  in  death."  226  U.  S.  i>age 
672,  33  Sup.  Ct-  page  136  [57  U  Ed.  366, 
Ann.  Cas.  1914B,  134].  She  claimed  $40,000 
damages.  The  case  was  begun  January  23, 
1909 ;  die  death  was  alleged  to  have  occurred 
November  27,  1908.  On  January  6,  1911, 
plaintiff  amended  by  averring  that  two  days, 
previously  she  had  been  appointed  temporary 
administratrix  and  had  made  application  to 
be  appointed  temporary  administratrix  and 
that  she  sued  in  her  individual  capacity  and 
as  administratrix.  "That  by  virtue  of  both 
the  laws  of  the  state  of  Kansas,  where  the 
said  F.  S.  Wulf  was  killed,  and  the  acts  of 
Congress  of  the  United  States  of  America, 
the  right  of  action  was  provided  for  Injuries 
resulting  In  death  in  the  manner  and  form 
and  In  the  occupation  that  the  deceased  was 
engaged  in  at  the  time  of  his  death."  226 
U.  S.  page  673,  38  Sup.  Ot.  page  136  [57  U 
Ed.  356,  Ann.  Cas.  1914B,  134].  The  defend- 
ant in  Its  answer  excepted  to  that  portion  of 
th3  pleadings  seeking  to  make  her  a  party  as 
administratrix,  "because  the  amendment 
making  her  a  party  in  that  capacity  was 
made  more  than  two  years  from  the  time  the 
alleged  cause  of  action  accrued,  and  for  tliat 
the  cause  of  action,  if  any,  was  barred  by 
the  limitation  of  two  years."  226  U.  S.  pagf 
574,  33  Sup.  Ct  page  186  0^7  U  Bd.  866,  A!%m. 
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Gas.  1014B,  134].  In  the  opinion  it  waa  said: 
"It  seems  to  us,  however,  that  aside  from  the 
capacity  in  which  the  plaintiff  assumed  to  bring 
her  action,  there  is  no  substantial  difference 
between  the  orig;inal  and  amended  petitions. 
•  •  •  It  is  true  the  original  petition  as- 
serted a  right  of  action  under  the  laws  of  Kan- 
sas, without  making  reference  to  the  act  of  Con- 
gress. But  the  court  was  presumed  to  be  cog- 
nizant of  the  enactment  of  the  Employers'  L>ia- 
bility  Act,  and  to  know  that  with  respect  to  the 
responsibility  of  interstate  carriers  by  railroad 
to  their  employes  injured  in  such  commerce  aft- 
er its  enactment  it  had  the  effect  of  superseding 
state  laws  upon  the  subject.  •  •  •  Therefore 
the  pleader  was  not  required  to  refer  to  the  fed- 
eral act,  and  the  reference  actually  made  to  the 
Kansas  statute  no  more  vitiated  the  pleading 
than  a  reference  to  any  other  repealed  statute 
would  have  done.  *  *  *  It  is  true  that  under 
the  federal  statute  the  plaintiff  could  not,  al- 
though sole  beneficiary,  maintain  the  action  ex- 
cept as  persona]  representative.  •  •  *  Nor 
do  we  thmk  it  waa  equivalent  to  the  commence- 
ment of  a  new  action,  so  as  to  render  it  subject 
to  the  two  years'  limitation  prescribed  by  section 
6  of  the  Employers'  Liability  Act  [U.  S.  Comp. 
St  1916,  i  8662].  The  change  was  in  form 
rather  than  in  substance.  •  *  •  It  introduc- 
ed no  new  or  different  cause  of  action,  nor  did  it 
set  np  any  different  state  of  facts  as  the  ground 
of  action,  and  therefore  it  related  back  to  the 
bennning  of  the  suit."  226  U.  S.  page  S76, 
676,  83  Sup.  Ct.  page  187  [57  L.  Ed.  355,  Ann. 
Oaa.  1914B,  184]. 

One  significant  point  in  this  case  is  that 
the  original  petition  pleaded  that  the  de- 
ceased was  in  the  performance  of  his  duties 
upon  a  train  bound  from  Parsons,  Kan.,  to 
Osage,  OU.  Hence  it  was  well  said  in  clos- 
ing the  opinion  that  the  federal  statute  did 
not  need  to  be  pleaded.  In  the  case  now  be- 
fore us  the  widow  is  not  the  sole  beneficiary. 
In  St  L.,  San  Francisco  &  T.  Ry.  v.  Seale, 
229  U.  S.  156,  33  Sup.  Ct.  651.  57  L.  Ed.  1129, 
Ana  Cas.  1914G,  156,  it  was  held  that  when 
the  plaintiff's  petition  states  a  cause  of  ac- 
tion under  the  state  statute,  and  from  the 
evidence  it  appears  that  the  case  is  control- 
led by  the  federal  statute,  and  the  defendant 
has  duly  excepted,  the  state  court  is  bound  to 
take  notice  of  the  objection  and  dismiss  if 
the  plaintiff  is  not  entitled  to  recover  under 
the  federal  statute.  The  action  was  brought 
by  the  widow  and  parents  apparently  under 
the  Texas  statute.  The  company  contended 
that  the  deceased  was  engaged  In  interstate 
commerce  and  that  It  was  liable,  if  at  all, 
only  to  the  personal  representative.  This 
was  denied  by  the  state  court  It  was  said 
In  the  opinion: 

"And  if  the  federal  statute  was  applicable, 
the  right  of  recovery,  if  any,  was  in  the  per- 
sonal representative  of  the  deceased,  and  no  one 
else  could  maintain  the  action."  229  U.  S. 
page  158,  33  Sup.  Ct  page  652  [67  U  Ed.  1129, 
Ann.  Caa.  1914C,  156]. 

"In  our  opinion  the  evidence  does  not  admit 
of  any  other  view  than  that  the  caao  made  by 
it  was  within  the  federal  statute.  *  *  *  It 
comes  then  to  this:  The  plaintiffs'  petition,  as 
ruled  by  the  state  court,  stated  a  case  under 
the  state  statute.  The  defendant  bv  its  spe- 
cial exceptions  called  attention  to  the  federal 
statute  and  suggested  that  the  state  statute 
might  not  be  the  applicable  one.  But  the  plain- 
tiffs, with  the  sanction  of  the  court,  stood  by 
tiieiz  petition.    It  waa  to  th«  caoe  therein  stat- 


ed that  the  defendant  was  called  npon  to  make 
defense.  •  •  •  In  short  the  easo  pleaded 
was  not  proved  and  the  case  proved  was  not 
pleaded.  In  that  situation,  the  defendant  inter- 
posed the  objection,  grounded  on  the  federal 
statute,  that  the  plaintifb  were  not  entitled 
to  recover  on  the  case  proved.  We  think  the 
objection  was  interposed  in  due  time  and  that 
the  state  courts  erred  in  overruling  it"  229 
U.  S.  page  161,  33  Sup.  Ct  page  653  [57  L. 
Ed.  1129,  Ann.  Cas.  19140,  156]. 

In  Central  Vermont  Ry.  v.  White,  238  U. 
8.  607,  35  Sup.  Ct  865,  59  L.  Ed.  1433,  Ann. 
Cas.  19ieB,  252,  the  administratrix  sued  for 
the  benefit  of  the  widow  and  next  of  kin. 
The  company  raised  the  point,  and  the  plain- 
tiff in  her  reply  alleged  that  the  deceased 
was  engaged  in  Interstate  commerce  at  the 
time  of  his  death.  This  was  demurred  to  as 
a  departure  from  tlie  petition.  The  state 
court  held  that  this  reply  was  proper,  and 
the  Supreme  Court  deemed  this  ruling  bind- 
ing as  a  matter  of  practice.  In  discussliis 
the  point  raised,  the  court  said: 

"The  Employers'  Liability  Act  is  substantial- 
ly like  Lord  Campbell's  Act  except  that  it  omits 
the  requirement  that  the  jury  should  apportion 
the  damages.  That  omission  clearly  indicates 
an  intention  on  the  part  of  Congress  to  change 
what  was  the  English  practice  so  as.  to  mafco 
the  federal  statute  conform  to  what  was  the 
rule  in  most  of  the  states  in  which  it  was  to 
operate."  238  D.  S.  paee  615.  35  Sup.  Ct. 
naee  869  [59  L.  Ed.  1433,  Ann.  Gas.  1916B. 

In  Seaboard  Air  Line  v.  Renn.  241  U.  S. 
290,  36  Sup.  Ct  567,  60  L.  Ed.  1006.  the  orig- 
inal complaint  alleged  that  the  defendant 
was  engaged  in  operating  its  road  in  North 
Carolina  and  other  states,  and  it  was  held 
that  an  amendment  that  the  parties  were 
both  engaged  in  interstate  commerce  at  the 
time  of  the  injury  did  not  amount  to  the 
statement  of  a  new  cause  of  action,  bat 
merely  amplified  or  extended  that ,  already 
stated  and  related  back  to  the  beginning  of 
the  action.  This  was  an  action  by  the  em- 
ploys himself  for  personal  Injuries.  In  At- 
lantic Coast  Line  R.  R.  Co.  v.  Mims,  242  D. 
S.  532,  87  Sup.  Ct  188,  61  L.  Ed.  476.  the 
action  was  brought  for  the  death  of  a  car 
inspector;  the  plaintiff  alleging  that  the  de- 
fendant operated  a  line  of  railway  wholly 
within  the  state  of  South  Carolina.  The 
case  went  to  the  Supreme  Court  of  that  state, 
and  after  reversal,  and  when  called  for  the 
second  trial,  the  defendant  asked  leave  to 
amend  its  answer  by  pleading  gross  and  will- 
ful contributory  negligence.  Up  to  this  time 
no  claim  had  been  made  by  the  defendant 
and  no  facts  had  been  pleaded  or  shown  in- 
dicating that  the  federal  act  applied  In  any 
way.  When  the  plaintiff  rested  her  case  on 
the  second  trial,  the  defendant  for  the  first 
time  offered  to  prove  that  the  deceased  waa 
engaged  in  interstate  commerce.  This  was  re- 
jected as  coming  too  late.  No  application 
was  made  for  leave  to  amefad  the  answer. 
It  was  held  that  the  refusal  of  the  state 
court  to  permit  the  point  to  be  raised  at  this 
time  was  not  a  denial  of  a  federal  right  la 
th«  opinion  la  response  to  the  argument  that 
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ander  the  recent  dedslons  of  the  federal 
Supreme  Court  It  U  not  necessary  to  claim  the 
benefits  of  the  federal  act  In  a  pleading  In 
a  state  court  In  order  to  obtain  a  review  of 
a  decision  denying  or  refusing  to  consider 
such  dalm,  it  was  said  that  while  it  Is  true 
that  the  reports  show  in  the  Seale  Case,  229 
U.  S.  156,  33  Sup.  Ct  651,  57  L.  Ed.  1129, 
Ann.  Cas.  19140,  156,  and  the  Slarln  Case, 
236  U.  S.  464,  35  Sup.  Ct.  306.  59  h.  Ed.  671, 
that  the  federal  act  was  not  specially  refer- 
red to  In  the  pleadings,  yet  they  were  in  such 
form  that  the  trial  court  could  have  admit- 
ted testimony  making  it  necessary  to  apply 
the,  federal  act  in  deciding  each  case. 

"This,  of  course,  wag  equivalent  to  holding 
that  the  pleadings  in  the  trial  court  wore  in  a 
form  to  justify  the  introduction  of  testimony 
in  support  of  the  federal  claim,  under  the  sys- 
tem of  practice  and  pleading  prevailing  in  the 
courts  of  the  two  states  in  which  the  cases 
were  decided.  This  brings  these  decisions  clear- 
ly within  the  principle  of  the  conclusion  we  are 
announcing  in  this  case."  242  IT.  S.  page  636, 
37  SopL  Ct.  page  190  (61  L.  Ed.  476]. 

It  does  not  appear  whether  the  action  was 
by  the  widow  or  by  a  personal  representatlre, 
and  no  point  or  mention  is  made  touching  the 
capacity  to  sue.  In  New  York  Central  R.  R. 
Co.  ▼.  Wlnfleld,  244  U.  S.  147,  37  Sup.  Ct. 
546,  61  L.  Ed.  1045,  Ann.  Cas.  1917D,  1139, 
it  was  held  that  the  obligations  of  Interstate 
carriers  to  make  compensation  for  personal 
injuries  to  their  employfis  while  engaged  in 
interstate  commerce  are  regulated  both  in- 
clusively and  ezdnslTely  by  the  federal  stat- 
ute, and  that  no  room  exists  for  state  reg- 
ulation even  In  respect  to  Injuries  occurring 
without  fault,  for  which  the  federal  act  pro- 
vides no  remedy.  In  Missouri  Padflc  Ry. 
Co.  V.  Taber,  244  U.  S.  200,  37  Sup.  Ct  522, 
61  li.  Ed.  1082,  an  action  by  a  guardian  was 
bront^t  under  the  state  statute,  and  the  fed- 
eral act  was  not  pleaded  or  relied  upon  or 
otherwise  called  to  the  trial  court's  attention. 
The  point  was  raised  first  in  the  state  Su- 
preme Court,  which  declined  to  pass  on  it 
because  not  presented  to  the  trial  court,  and 
this  was  held  to  present  no  federal  question. 
In  New  York  Cent,  eta,  R.  R.  Co.  v.  Tonsel- 
llto,  244  U.  S.  360,  37  Sup.  Ct.  620,  61  U.  Ed. 
1194,  it  is  held  that  the  federal  act  is  ex- 
clusive as  to  cases  which  it  covers  and  no 
other  can  be  added  by  state  law.  The  fa- 
ther sued  to  recover  for  expenses  incurred 
for  medical  attention  to  his  son  and  for  loss 
of  services  on  account  of  personal  injuries. 
The  New  Jersey  courts  held  that  it  was  a 
common-law  case  which  had  not  been  taken 
away  by  the  federal  act.  The  Supreme  Court 
followed  the  Wlnfleld  Case,  holding  that  the 
act  is  not  only  comprehensive  but  also  ex- 
dualve,  and  that.lt  cannot  be  abridged  by 
common  or  statutory  law  of  a  state.  In  Par- 
tee  V.  St  I/.,  8.  F.  R.  Co.,  204  Fed.  970,  123 
C.  C.  A.  292,  51  li.  R.  A.  (N.  S.)  721,  it  was 
held  by  the  Eighth  Circuit  Court  of  Appeals 
that  an  action  for  a  wrongful  death  under 
the  Oklahoma  statute,  which  provides  that 
"the  action  must  be  commenced  within  two 


years,"  must  be  begun  within  two  years  from 
the  wrongful  act  or  death.  After  referring 
to  the  contentions  in  fiivor  of  the  otlier  view, 
Sanbum,  J.,  said: 

"A  statute  which  in  itself  creates  a  new  lia- 
bility, gives  an  action  to  enforce  it  unknown 
to  the  common  law,  and  fixed  the  time  within 
which  that  action  may  be  commenced,  is  not  a 
statute  of  limitations.  It  is  a  statute  of  crea- 
tion, and  the  commencement  of  the  action  with-, 
in  the  time  it  fixes  is  an  indispensable  condition 
of  the  liability  and  of  the  action  which  it  per- 
mits. Such  a  statute  is  an  offer  of  an  action 
on  condition  that  it  be  commenced  within  the 
specified  time.  If  the  offer  is  not  accepted  in 
the  only  way  in  which  It  can  be  accepted,  by  a 
commencement  of  the  action  within  the  speci- 
fied time,  the  action  and  the  right  of  action  no 
longer  exist,  and  the  defendant  is  exempt  from 
liability."    61  L.  R.  A.  (N.  S.)  at  page  725. 

Numerous  decisions,  including  the  Rodman 
Case,  were  cited  in  support  of  this  view.  A 
note  to  this  decision  (51  L.  R.  A.  [N.  S.]  721) 
collates  numerous  other  authorities.  This 
decision  was  rendered  In  1913.  Central  Ver- 
mont Ry.  V.  White,  238  U.  S.  507,  35  Sup. 
Ct  865,  59  L.  Ed.  1433,  Ann.  Cas.  1916B,  252, 
decided  in  1915,  contains  this: 

"But  matters  of  substance  and  procedure 
must  not  be  confounded  because  they  happen  to 
have  the  same  name.  For  example,  the  time 
within  which  a  suit  is  to  be  brought  is  treated 
as  pertaining  to  the  remedy.  Bat  this  is  not 
so  if,  by  the  statute  giving  the  cause  of  action, 
the  lapse  of  time  not  only  bars  the  remedy 
but  destroys  the  liability.  (Citing  authorities.) 
In  that  class  of  cases  the  law  of  the  jurisdic- 
tion, creating  the  cause  of  action  and  fixing 
the  time  within  which  it  must  be  asserted, 
would  control  even  where  the  suit  was  brought 
in  the  courts  of  a  state  which  gave  a  longer 
period  within  which  to  sue."  238  U.  S.  page 
611,  35  Sup.  Ct  page  867  [59  li.  Ed.  1433, 
Ann.  Cas.  1916B,  252]. 

In  HamUton  v.  H.  &  St  J.  R.  Co.,  39  Kan. 
56,  18  Pac'  67,  the  Missouri  statute  was 
under  consideration,  and  it  was  held  that 
the  widow  could  not  maintain  an  action  be- 
gun more  than  six  months  after  the  death; 
the  statute  providing  that  recovery  could 
be  had  by  the  husband  or  wife  for  six 
months  after  the  death  and  if  they  fall  to 
sue  within  that  time  then  by  the  minor  child 
or  children. 

"The  provision  designating  when  and'  hy 
whom  the  suit  may  be  brought  is  more  than  a 
mere  limitation;  it  is  a  condition  imposed  by 
the  Legislature,  which  qualifies  the  right  of 
recovery  and  upon  which  its  exercise  depends." 
39  Kan.  page  62,  18  Pac.  page  61. 

In  Berry  v.  K.  C,  Ft  S.  &  M.  R.  Co.,  52 
Kan.  759,  34  Pac.  805,  39  Am.  St  Repi  371, 
it  was  held  (Syl.  3)  that  an  action  could  be 
brought  by  the  widow  after  the  enactment 
of  section  7324  of  the  General  Statutes  of 
1915  (Code  Civ.  Proc.  |  420),  "if  commenced 
within  two  years  after  the  death  complain- 
ed of."  In  the  Rodman  decision,  65  Kan. 
645,  70  Paa  642,  59  L.  R.  A.  704,  appears 
the  following: 

"As  a  part  of  the  right  of  action  itself,  as  a 
condition  imposed  upon  and  In  limitation  of  the 
exercise  of  the  right  granted,  it  is  provided  that 
the  action  upon  which  recovery  is  had  must  be 
commenced  within  two  years  from  the  time  the 
right  of  action  arose.    No  excuse  pleaded  for 
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delay  in  the  commencement  of  the  action  for 
more  than  two  yeaiB  will  avail,  for  the  reason 
that  no  auch  excaae  can  in  law  be  held  suffi- 
cient •  •  •  But  the  limitation  in  time  of 
the  commencement  of  the  action  here  brought 
under  this  statute  is  imposed  as  a  condition 
upon  the  exercise  of  the  right  itself,  is  special 
and  absolute  in  its  nature,  and  is  unaffected  by 
the  general  provisions  of  section  23."  65  Kan. 
page  6S4,  70  Pac.  page  645  [59  U  B,  A.  704]. 

From  the  briefs  on  file  In  the  state  libra- 
ry it  aji^pears  that  Mr&  Rodman  was  ap- 
pointed administratrix  more  than  two  years 
after  the  death. 

"The  general  and  reasonable  rule  is  that  the 
statute  runs  from  the  time  of  the  death  and 
not  from  that  of  the  injury ;  and  many  of  the 
statutes  based  on  Lord  Campbell's  Act  and  pur- 
porting to  confer  a  new  cause  of  action,  contain 
an  express  provision  to  this  effect."  8  B.  C 
L.  p.  803,  S  82. 

"The  Iwtter  rule  seems  to  be  that  the  stat 
ute  of  limitations  begins  to  run  against  the  stat- 
utory right  of  action  for  death  by  wrongful  act 
only  from  the  time  that  such  death  occurs,  al- 
though that  event  may  take  place  long  aftec 
the  time  of  the  infliction  of  the  injury  causing 
such  death."    13  Cyc.  339. 

Now,  as  before,  the  question  is  not  so 
mudi  one  of  pleading  as  one  of  party.  In 
the  former  opinion  in  response  to  the  sug- 
gestion that  the  defendant  could  not  avail 
Itself  of  the  defense  of  the  interstate  ques- 
tion without  pleading,  it  was  said : 

"It  would  be  more  accurate,  however,  to  say 
that  the  real  question  is  whether  or  not,  in 
view  of  the  condition  of  the  pleadings,  the  de- 
fendant had  a  right  b^  competent  evidence  to 
show  that  whatever  liability  might  exist  the 
widow  could  not  maintain  the  action."  98  Kaa. 
456,  158  Pac.  55. 

The  result  was  thus  stated : 

"The  conclusion  is  reached,  therefore,  that  un- 
der the  record  as  it  appears  here  the  plaintiff 
was  not  entitled  to  recover  because  not  the 
proper  party  under  the  only  statute  applicable 
to  the  case."    08  Kan.  461,  158  Pac.  58. 

When  the  point  was  first  brought  to  the 
attention  of  the  widow,  she  might  have  be«i 
appointed  administratrix  and  amended ;  but 
this  she  did  not  do  untU  more  than  two 
years  after  the  date  of  the  death.  Thus 
the  two  years'  time  In  which  a  personal  rep- 
resentative might  sue  was  allowed  to  elapse. 
The  fact  that  the  widow  had  within  the 
statutory  time  attempted  to  recover  under 
the  state  law  could  not  affect  the  rl^t 
which  the  federal  statute  gives  to  the  ad- 
mlnl^]i:ratrlx  only.  The  one  cannot  be  tack- 
ed upon  the  oUier,  nor  can  the  limitation 
be  thereby  extended. 

The  federal  statute  la  not  retroactive. 
Wlnfree  ▼.  Northern  Pac.  By.  Co.,  173  Fed. 
65,  97  O.  a  A  392,  44  L.  B.  A.  (N.  S.)  841, 
Ninth  Circuit  Court  of  Appeals.  It  is  in- 
tended to  supersede  all  other  bases  of  ac- 
tions wherever  it  appliea  It  has  repeated- 
ly been  said  to  be  slmUar  to  the  Lord  Camp- 
bell Act,  and  in  fixing  the  limitation  at  two 
years  it  is  difficult  to  conceive  that  it  was 
Intended  that  all  this  time  and  more  might 
elapse  before  an  administrator  must  be'  ap- 
pointed, and  that  he  would  then  have  two 
rears  longer  in  which  to  sue^  wbicb  would 


be  the  case  if  the  time  ran  from  hia  aiq;>olnt- 
ment  and  not  ttom  the  death  of  the  dece- 
dent. While,  of  course,  this  is  a  qnestloa 
finally  for  the  federal  Supreme  dourt,  we 
hold  that,  in  view  of  the  authorities  now 
obtainable,  the  action  must  be  brou^t  with- 
in two  years  from  the  time  of  the  deatli, 
and  therefore  that  the  administratrix  in 
this  case  cannot  prevalL 

The  Judgment  is  therefore  reversed,  with 
directions  to  enter  Judgment  for  the  de- 
fendant 

BUBOH.  POBTEB,  MABSHALL,  and 
DAWSON,  JJ.,  concurring. 

MASON,  J.  (dissenting).  The  decision  In 
St.  Ll,  S.  F.  &  T.  B.  Co.  v.  Smith,  243  V.  S. 
630, 37  Sup.  Ct  477,  61  L.  Ed.  938,  affirming  a 
Texas  decision  reported  in  (Tex.  Civ.  App.) 
171  S.  W.  512,  seems  to  me  to  estabUsh  the 
right  of  the  plaintifT  to  maintain  her  action 
as  one  under  the  act  of  Congress,  for  the 
facts  of  that  case  appear  essentially  simi- 
lar to  those  here  presented.  In  the  reply 
brief  of  the  defendant  it  is  said : 

"We  are  willing  to  concede  that  if  there  had 
been  an  express  allegation  in  the  original  pe- 
tition that  Charles  Giersch,  at  the  time  of  hia 
death,  was  engaged  in  interstate  commerce,  and 
the  railway  company  was  so  engaged  at  that 
time  with  the  allegation  as  to  the  application 
of  the  state  ESmployers'  Liability  Act  omitted, 
then  the  amendment  by  substituting  the  admin- 
istratrix and  increasing  the  prayer  for  damages 
Could  be  made,  even  after  two  years  from  the 
date  of  the  death.  This  principle  has  beoi 
settled  by  the  case  of  M.,  K.  &  T.  By.  Co.  v. 
Wulf,  226  U.  8.  670,  33  Sup.  Ct  135,  67  L. 
Ed.  355,  Ann.  Cas.  1914B,  134,  and  also  the 
case  of  Seaboard  Air  Line  v.  B«nn,  241  U.  S. 
290,  36  Sup.  Ct  667,  60  I*  Ed.  1006.  In  the 
Renn  Case  there  was  an  allegation  'tiiat  the 
defendant  (railway)  was  engaged  in  operating 
its  railroad  in  that  and  other  states.'  It  was 
held  that  the  amendment  after  the  statute  had 
run  'merely  amplified  or  expanded'  the  state- 
ment of  the  original  cause  of  action." 

The  petition  In  the  present  case  Alleged 
that  the  defendant  owned  and  operated   a 
"system  of  railroads,"  and  a  "freight  ter- 
minal Junction  In  connection  with  its  said 
railroad  system  in  and  near  the  city  of  Bm- 
poria,"  in  the  yards  of  which  terminal,  the 
plaintiffs   husband    was    killed.     Facts    of 
which  Judicial  notice  is  taken  need  not  be 
pleaded.     31  C^c.  47.     The  courts  of  Kan- 
sas know    Judicially  that    the  "system    of 
railroads"  owned   and  operated   by   the  de- 
fendant company  extends  into  other  states. 
Patterson  v.  Railway  Co.,  77  Kan.  236,  239, 
94  Pac.  138,  15  U  R.  A.  (N.  S.)  733.     The 
allegations  of  the  original  petition  point  to 
an  interstate  operation  much  more  definite- 
ly than  those  In  the  Renn  Case.    The  inser- 
tion of  other  averments  suggesting  a  reli- 
ance on  the  local  statute  should  not  affect 
the  matter,   because  a   mistaken  heilet  on 
the  part  of  the  piaintiCF  or  her  attorneys 
that  the  state  law  could  ai^Iy  in  an  action 
for  an  injuiiy  received  in  the -course  of  in- 
ter8ta.te  commerce  ought  not  to  defeat  her 
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rery.  To  render  the  petition  nonamend- 
tt  must  bave  utterly  failed  to  state 
se  under  the  federal  law — mere  defects 
Emrplusage  cotild  not  have  that  effect. 
>reoyer,  I  think  the  Judgment  Should 
fflrmed  upon  another  theory.  When  the 
was  here  before,  a  reyersal  was  order- 
is  I  interpret  the  f^lnion)  because  it 
believed  that  controlling  federal  de- 
as  gare  the  defendant  the  right  to 
}  that  the  plaintUTs  husband  was  tdll- 
'hile  engaged  in  an  operation  of  inter- 
commerce  without  pleading  it  Oiersch 
allway  Ca,  88  Kan.  462,  168  Pac.  64. 
>w  seems  obvioas  that,  if  the  first  Jndg- 
had  been  sustained  and  a  review  of 
ruling  had  been  sought  In  the  federal 
erne  Court,  it  would  have  been  there 
oed  both  because  the  decision  of  the 
court  of  last  resort  on  such  a  mat- 
s  regarded  as  final  "when  it  la  clear 
*  that  such  decision  Is  not  render- 
)  a  spirit  of  evasion  for  the  purpose 
.featlng  the  claim  of  federal  right,"  and 
ise  the  "essential  justice  or*  such  "de- 
1,  which  is  the  fundamental  thing," 
i  bave  commended  It  to  the  favor  of 
tribunaL  Atlantic  0.  !<.  B.  Co.  v. 
;,  242  U.  S.  532,  634,  636,  37  Sup.  Cf. 
61  L.  Ed.  476.  I  am  not  suggesting  a 
amlnation  of  the  former  decision,  but 
nk  the  situation  stated  has  a  bearing 
the  present  case  as  warranting  a  some- 
strict  application  of  rules  of  proce- 
that  may  militate  against  the  defend- 
contentlons — a  course  the  more  justl- 
I  because  of  the  essentially  technical 
icter  of  its  defense.  If  the  defendant 
8  answer  had  specifically  pleaded  the 
state  character  of  the  transaction  in 
1  the  plaintifTs  husband  met  his  death, 
lefect  of  the  petition  in  omitting  that 
Uion  would  under  our  practice  have 
cured.  Irwin  v.  Paulett,  1  Kan.  41l3; 
>bell  V.  Coonradt,  22  Kan.  704;  Sill  v. 
31  Kan.  248,  1  Pac.  666.  When  the 
dant,  without  pleading  anything  with 
»nce  thereto,  offered  documentary  evi- 
!  the  only  possible  purpose  of  which 
lO  show  that  the  car  in  connection  with 
1  the  injury  occurred  was  in  the  course 
1  interstate  trip,  I  think  it  should  be 
ded  as  having  asserted  the  fact  to  all 
ts  and  purposes  as  fully  and  definitely 
lough  it  had  pleaded  it,  so  that  from 
Ime  of  such  assertion  (which  was  with- 
'O  years  from  the  death)  the  allegation 
regard  to  interstate  commerce  was  in 
sse  and  might  thereafter  be  formally 
porated  in  the  petition,  regardless  of 
itatute  of  limitation.  The  view  of  the 
results  In  what  appears  to  me  to  be 
somewhat  anomalous  situation  that  a 
I  for  damages  which  has  twice  been 
ially  determined  to  be  otherwise  valid 
rt  to  the  plalntur  because  she  omitted; 


(to  plead  a  fact  whldi  was  well  known  to 
the  defendant,  while  the  defendant  succeeds 
in  defeating  the  claim  by  proving  the  same 
ttict  without  having  pleaded  it 

JOHNSTON,  O.  J.,  Joins  in  the  dissent 


(101  Kan.  sn,  lOt  Ku.  m 

MULOAHT  V.  CITT  OF  MOUMIB. 

(Ma  21079.) 

(Supreme  Court  of  Kansas.    Oct  6,  1917.    On 

Rehearing.  March  9,  1918.) 

(BvlUibtu  iy  the  Court.) 

1.  DisiassAi,  AND  Nonsuit  «=981^)— Vaca- 
tion OF  Obdsb  or  Dismissal  —  Powxb  of 

OOHBT. 

Within  the  duration  of  a  tern  of  court  the 
trial  court  or  judge  has  power  to  vacate  an  or- 
der or  judgment  dismissing  an  action  at  plain- 
tifiTs  cost  and  may  order  the  cause  reinstated 
and  grant  time  to  nlo  amended  pleadings. 

2.  Appeai,  ano   Ebbob  <&=>907(^— PmcsnifP'- 
HON— JuniciAL  Acts  within  Tkbu. 

On  appeal,  where  the  validity  of  the  ju- 
dicial acts  of  a  trial  judge  at  chambers  depends 
upon  whether  they  were  dispatched  within  the 
duration  of  a  term  of  court  it  will  be  presum- 
ed, in  the  absence  of  proof,  that  the  Judicial 
business  in  question  was  transacted  before  the 
term  of  court  was  formally  adjourned. 
8.  JuDOKs  9=>zi  —  Judicial  Businkss  at 
Chahbkbs— Holding  of  Anotheb  Tebm. 

Whatever  judicial  business  a  district  judge 
may  transact  at  chambers  may  he  so  done,  al- 
th9ugh  at  the  time  he  is  formally  holding  court 
at  a  re^lar  term  in  another  county  of  nls  ju- 
dicial district 

On  Rehearing. 

4.  Ooubts  «=>66  —  BviDERCB  <g=>82  —  Ad- 

JOUBNUENT  —   ObOKB   OF  JUDQK — PbESUKP- 
TION— PbeSENCB. 

Where  a  court  record  shows  that  an  ad- 
journment of  court  sine  die  was  announced  by 
the  sberiS  and  recorded  by  the  clerk,  there  is 
a  presumption  that  the  announcement  was  made 
pursuant  to  an  order  of  the  court,  and  the  per- 
sonal presence  of  the  judge  in  the  courtroom 
was  not  required  to  give  such  order  validity. 

Johnston,  0.  J.,  and  Dawson  and  Marshall, 
JJ.,  dissenting. 

Appeal  from  District  Court,  Elk  County. 

Action  by  Catherine  Mrilcahy  against  the 
City  of  Moline,  Elk  County,  Kansas.  Demur- 
rer to  petition  sustained  and  cause  dismissed, 
and  plaintifTs  motion  to  set  aside  order  «f 
dismissal  and  to  reinstate  the  case  and  for 
time  to  file  ammded  petition  allowed,  and 
defenidant  appeala    AflSrmed. 

W.  A.  Elstun,  of  Moline,  and  Chester  Ste- 
vens, of  Independence,  for  appellant  Hack- 
ney &  Moore  and  Jackson  &  Noble,  all  of 
Winfleld,  and  Ed.  J.  Fleming,  of  Arkansas 
City,  for  appellee. 

DAWSON,  J.  This  appeal  presents  a  sim- 
ple question  of  practice  and  procedure.  The 
plaintiff  sued  the  defendant  for  damages 
for  the  death  of  her  husband,  who  was  kill- 
ed in  the  service  of  the  defendant  while  exca- 
vating a  ditch  for  a  water  main.  A  demur- 
rer to  her  petition  was  sustained,  and  she 
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elected  to  stand  upon  her  i)etltlon,  and  the 
case  was  dismissed  at  her  cost  Later  the 
plaintiff  filed  a  motion  to  set  aside  the  order 
ot  dismissal  an'd  to  reinstate  the  case,  and 
she  asked  for  time  to  ffle  an  amended  peti- 
tion. 

[1, 2]  This  motion  was  allowed,  and  the 
city  appeals,  contending  that  when  the  action 
was  dismissed  the  court  lost  Jurisdiction  of 
the  cause  and  of  the  defendant,  and  that  the 
only  procedure  open  to  plaintiff,  if  any,  was 
to  commence  a  new  action  with  the  regular 
service  of  summons.  The  city's  contention 
would  be  goold  if  the  term  of  court  at  which 
the  action  was  dismissed  had  expired  before 
the  motion  to  vacate  the  order  of  dismissal 
and  to  reinstate  was  filed,  and  before  the 
trial  Judge  had  made  some  order  concerning 
it  (Martlndale  t.  Battey,  73  Kan.  02,  84  Pac. 
627;  Welling  v.  Welling,  100  Kan.  139,  163 
Pac.  635),  but  If  the  motion  was  filed  an'd 
some  rule  or  order  concerning  it  was  made 
within  the  term,  the  court  had  not  lost  Ju- 
risdiction, and  might  entertain  the  motion  or 
make  any  other  appropriate  order  within  its 
Judicial  discretion  (Sylvester  t.  Rlebolt,  100 
Kan.  245,  164  Pa&  176). 

Had  the  term  Of  the  district  court  of  Elk 
county  expired  when  the  motion  to  vacate 
and  reinstate  was  filed,  or  when  the  court 
granted  that  motion?  The  record  does  not 
show.  A  recourse  to  the  statute  shows  that 
the  terms  of  that  court  begin  on  the  first  Mon- 
day in  January  and  May  and  the  third  Mon- 
day in  September  (Gen.  Stat  1915,  {  3031). 
A  term  of  court  does  not  necessarily  end  l)e- 
fore  the  beginning  of  the  next  succeeding 
term.  The  order  or  Judgment  olf  dismissal 
at  plalntifF's  cost  was  made  at  the  May  term, 
on  June  27,  1916.  The  motion  was  filed  on 
July  11,  1916,  an'd  g^ranted  on  September  14, 
1916.  The  next  term  of  court  did  not  begin 
until  the  third  Monday  in  September,  which 
was  on  September  18th,  four  days  later.  In 
the  absence  of  a  clear  and  positive  showing 
that  the  district  court  of  Elk  county  had 
formally  adjourned  its  May  term  before  the 
proceedings  complained  of  transpired,  a  pre- 
sumption of  their  regularity  must  be  indulg- 
ed. "Omnia  rite  esse  acta  pnesumuntux." 
And  so  the  city  must  plea'd  to  the  cause  as 
reinstated;  but.  If  so  advised,  it  may  plead 
the  facts  relating  to  any  formal  adjournment 
of  the  May  term. 

[3]  No  significance  attaches  to  the  fact 
that  the  Judge  of  the  district  court  of  Elk 
county  was  sitting  at  chambers  in  Butler 
county  when  the  action  was  dismissed,  nor 
because  be  ordered  the  dismissal  vacated  and 
the  cause  reinstated,  at  chambers,  while  he 
was  holding  the  regular  term  of  the  Chautau- 
qua county  district  court.  Whatever  a  dis- 
trict Judge  may  do  at  chambers  he  may  do  at 
any  time  and  anywhere  within  his  entire  Ju- 
dicial district;  and,  while  he  is  presiding  at 
a  Tegular  Judical  term  in  one  county,  he  may 
occupy  his  spare,  time  in  dlspatdilng  Judicial 
traslneafl  pending  In  the  district  oonrts  dt  the 


other  counties  of  his  electoral  bailiwick  If 
they  be  of  a  character  which  may  be  disposed 
of  at  chambers.  Such  Is  the  elastic  scope  of 
the  new  Code  and  related  statutes.  Bea  t. 
Telephone  Co.,  87  Kan.  665,  667,  125  Pac.  27; 
Bank  T.  Courier,  97  Kan.  178,  183,  155 
Pac.  27. 

Ju4gm«it  affirmed.  All  the  Justices  con- 
curring. 

Cm  Bebearing. 

This  Is  a  rehearing.  The  case  was  folly 
stated  in  our  first  opinion.  Mulcahy  t.  City 
of  Mollne,  101  Kan.  532,  171  Pac.  697.  It 
was  there  held  that,  in  the  absence  of  a  posi- 
tive showing  that  the  May  term  of  the  dis- 
trict court  had  adjourned  prior  to  the  time 
the  motion  to  set  aside  the  order  of  dismis- 
sal and  to  grant  time  to  file  an  amended  pe- 
tition was  allowed,  a  presumption  that  court 
had  not  adjourned  would  be  indulged,  and 
that  the  defendant  city  should  answer,  but 
that  in  such  answer  it  might  plead  the  facts 
touching  the  adjournment.  The  city  now 
asks  leave  to  supply  the  following  record: 

"Adjournment  ot  May,  1916,  Term. 
"In  the  District  Court  of  EUc  County,  Kansaa. 
"County  of  Elk,  State  of  Kansas— ss.: 
.  "Now,  on  this  2d  day  of  September,  A.  D. 
1916,  all  cases  of  May,  1916,  term  of  this  court 
having  been  called  to  the  judicial  notice  at  Hon. 
A.  T.  Ayrea,  Judge  of  this  court: 

"Court  was  adjourned  by  J.  K.  Munsinger, 
sheriff,  sine  die. 

"J.  K.  Munsinger,  sheriff,  and  W.  B.  Bussell, 
clerk,  being  present. 

"W.  B.  RusseU,  Oerk." 

[4]  Appellee  contends  that  this  adjourn- 
ment is  void,  for  the  reason  that  the  sheriff 
had  no  power  to  adjourn  court,  as  his  au- 
thority to  do  so  is  limited  to  that  conferred 
by  the  statute: 

"If  the  judge  of  a  court  faU  to  attend  at  the 
time  and  place  appointed  for  holding  his  court, 
the  sheriff  shall  have  power  to  adjourn  die 
court  from  day  to  day,  until  the  judge  attend  or 
a  judge  pro  tern,  be  selected;  but  if  the  judge 
be  not  present  in  his  court,  nor  a  judge  pro  tetn. 
be  selected,  within  two  days  after  Uie  first 
day  of  the  term,  then  the  court  shall  stand  ad- 
journed for  the  term.  The  sheriff  shall  exercise 
tile  powers  and  duties  conferred  and  imposed 
upon  him  by  other  provisions  of  this  code,  by 
other  statutes,  and  by  the  common  law."  Code 
Civ.  Proa  {  744 ; .  Gen.  St  1916,  f  7676u 

It  is  clear  that  the  adjournment  recorded 
was  not  made  under  any  of  the  circumstanc- 
es covered  by  the  statute  Just  quoted,  and 
that  the  sheriff  was  not  undertaking  to  act 
under  any  authority  supposed  to  be  thereby 
conferred  on  liim.  It  is  the  view  of  thla 
court  that  the  words,  "Court  was  adjourned 
by  J.  K.  Munslnger,  sheriff,  sine  die,"  were 
meant  to  express  the  idea,  not  that  the  'sher- 
iff assumed  to  decide  that  the  court  should 
be  adjourned  and  to  make  an  order  accord- 
ingly, but  that  he  announced  an  adjonnunent 
presumably  directed  by  the  proper  authority 
— that  he  promulgated  the  order  at  the  direc- 
tion of  the  Judge.  It  Is  common  for  a  Judge 
to  say  to  a  bailiff,  "Adjourn  court  until  (for 
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bance)  to-morrow  morning,"  and  fhe  rec- 

in  snch  case  mlgbt  show  that  the  dlrec- 
)  was  obeyed.  Colloquially  tbe  bailiff  is 
ken  of  in  snch  a  case  as  adjourning  the 
rt,  bat  all  understand  tbat  what  is  real- 
done  Is  that  the  court,   acting  through 

Judge,  decides  and  orders,  and  therefore 
iea,  the  adjournment,  and  the  bailiff  mere- 
^ves  publicity  to  the  flat.    The  recital  of 

record  above  quoted  that  the  sheriff  and 
•k  were  present  may  imply  that  the  Judge 
I  not  in  the  courtroom  when  the  procla- 
Jon  was  made ;  but  it  does  not  oecessari- 
indicate  that  he  had  not  been  in  the 
rtroom  when  the  direction  was  glyen,  and 
oes  not  even  sug^gest  that  he  was  not  then 
he  courthouse — much  less  that  he  was  ab- 
t  from  the  county.  It  is  not  essential 
t  the  Judge  shall  be  personally  in  the 
rtroom  when  an  order  is  made.  This 
rt  makes  many  orders  outside  of  the 
rtroom,  which  are  communicated  to  the 
k  by  telephone  and  by  him  entered  upon 

record.  In  a  recent  murder  case  the 
;er  part  of  tbe  trial  was  bad  outside  of 

courtroom.  State  ▼.  Sweet,  101  Kan. 
,  168  Pac.  1112.  The  recital  of  the  record 
t  all  the  cases  of  the  term  had  been  call- 
to  the  Judicial  notice  of  the  Judge  seems 
stantially  equivalent  to  a  statement  that 

business  of  the  term  was  ended — the  rec- 

of  a  flndlng  to  that  effect,  which  ia  to 
attributed  to  the  Judge,  rather  than  to  an 
cutlve  or  ministerial  officer.  This  court 
irprets  the  entry  as  meaning  that  the 
ge  properly  ordered  the  adjournment  and 

sheriff  announced  it — an  interpretation 
ch  finds  added  support  In  the  fact  that 

record  has  lieen  permitted  to  remain  un- 
nged.     If  it  related  to  the  unauthorized 

of  the  sheriff  the  presumption  would 
n  to  be  that  it  would  have  been  ezpung- 

The  court  sees  no  conflict  between  this 
Islon  and  that  rendered  in  In  re  Terrill, 
San.  29,  34  Pac.  457,  39  Am.  St.  Rep.  827. 
at  was  decided  there  was  that  the  clerk 
not  (without  statutory  authority)  adjourn 

court  When  the  order  there  involved 
I  attempted  to  be  made  the  Judge  seems 

to  have  arrived  in  the  county;  there 
I  nothing  In  the  record  to  suggest  that 
clerk  acted  otherwise  than  upon  his  own 
ion,  and  no  suggestion  to  .that  effect  ap- 
ra  to  have  been  mad& 

follows  that  our  former  Judgment  of  af- 
lance  should  be  set  aside,  and  the  Judg- 
it  of  the  district  court  will  now  be  re- 
led,  with  Instructions  to  set  aside  Its  or- 

reinstatlng  the  cause,  and  with  further 
ructions  that  the  cause  be  dismissed. 

[JRGH,  MASON,  POKTBB,  and  WEST, 
concur. 

AWSON,  J.  (dissenting).  In  the  case  of 
■e  Terrill,  supra,  it  was  said: 


The  opening,  holding,  and  adjournment  of 
court  are  the  exercise  of  Judicial  power,  to  be 
performed  by  the  coart  To  perform  the  func- 
tions of  a  court,  tbe  presence  of  the  officers 
constituting  the  court  is  necessary,  and  they 
must  be  present  at  the  time  and  place  appoint 
ed  by  law."  62  Bjui.  31,  34  Pac  458,  W  Am, 
St.  Rep.  327. 

See,  also,  State  ex  rel.  Barber  v.  McBaIn, 
102  Wis.  431,  78  N.  W.  e02. 

It  was  conceded  In  the  oral  argument  that 
the  Judge  was  not  In  the  courtroom  at  the 
time  court  was  adjourned,  and  some  doubt 
was  expressed  as  to  whether  he  was  even  In 
the  county.  I  think  we  should  adhere  to 
the  old  rule  that  tbe  personal  presence  of  the 
Judge  is  requisite  to  a  valid  adjournment  of 
court,  except  under  the  circumstances  ex- 
presaly  covered  by  tbe  statute. 

JOHNSTON,  a  J.,  and  MARSHALIj,  J.. 
Join  In  this  dissent 


(102  Kan.  663) 
OUSICK  V.  MILLER.    (No.  21889.) 
(Supreme  Court  of  Kansas.     March  9,  1S1&) 

(SyXlabvi  by  t\e  Oourt.) 

X.  MUNIOIFAI,  COOFOBATIOKS  9=»706(ll(9  ~ 
CbobBIITO  StbXKT  —  CONTRIBUIOBT  NKau> 
OENCX. 

A  pedestrian  arriving  at  a  street  intersectioit 
which  he  desires  and  attempts  to  cross  li  not 
necessarily  guilty  of  contributory  negliKence  lie- 
cause  he  does  not  look  behind  him  for  approacit- 
ing  automobiles. 

2.  Appkai.  and  Ebbob  «=>1048(Q)— Bvidbnob 
4=»219(1)  —  Municipal  Cobpobations  <3> 
706(6)  —Tbial  ®=»296(4,  6)  —  Injtjbt  fbok 
Atn'0K0BIU&— iNSTBUCnONB— Obobs-Exami- 

NATION. 

Varioos  assignments  of  error  relating  to  evi- 
dence, instructions,  special  findings,  and  the 
general  verdict,  considered,  and  held,  none  of 
them  is  sufficient  to  warrant  a  reversal. 

Appeal  from  District  Court,  Cowley 
Coonty. 

Action  by  Fannie  Cusick  against  W.  F. 
Miller.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

J.  E.  Torrance  and  S.  0.  Bloss,  both  of 
Wlnfleld,  for  appellant  Jackaon  A  Noble, 
of  Wlnfleld,  for  appelle& 

BURGH,  J.  The  action  was  one  for  dam- 
ages for  personal  Injuries  inflicted  by  the 
defendant,  who  drove  his  automobile  over 
the  plaintiff  at  a  street  crossing.  The  ver- 
dict and  judgment  were  for  the  plaintiff,  and 
the  defendant  appeals. 

Seventh  street  in  the  dty  of  Wlnfleld  ex- 
tends east  and  west  It  Is  crossed  by  An- 
drews street  which  extends  north  and  south. 
The  plaintiff  desired  to  go  from  the  north- 
east comer  to  the  southwest  comer  of  the  in- 
tersection. She  intended  to  take  a  diagonal 
course,  but  discovered  a  team  and  wagon,  fol- 
lowed by  an  automobile,  entering  the  inter- 
section from  the  west  She  took  a  course 
more  toward  the  west  than  toward  the  south. 
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As  tbe  team  and  wagon  came  forward  tbe^ 
automobile  passed  north  of  tbem  and  south 
of  the  plaintiff,  who  was  only  two  or  three 
feet  within  the  north  portion  of  the  Intersec- 
tion. Jnst  at  this  time  the  defendant  ap- 
proached from  the  east.  Driving  his  automo- 
bile at  a  speed  of  12  miles  i)er  hour,  the  de- 
fendant, without  warning  and  without  slack- 
ening speed,  undertook  to  dart  between  the 
wagon  and  the  plaintiff.  He  knocked  the 
plaintiff  down,  ran  over  her,  and  seriously 
inlured  her.  The  plaintiff  was  in  plain  view, 
and  the  defendant  could  have  stopped  his  au- 
tomobile within  the  space  of  two  or  three 
feet  With  the  verdict  the  Jury  returned 
special  findings  of  fact,  which  follow: 

"(1)  If  plaintiff  on  approaching  Seventh  ave- 
nue had  looked  to  tbe  east,  could  she  have  seen 
the  defendant's  car  approaching?  A.  Yes. 
,  "(2)  What,  if  anything,  was  there  to  nrevent 
plaintiff  from  passing  straight  across  Seventh 
avenue  from  north  to  south  on  a  line  With  the 
sidewalk?    A.  Wagon  and  automobile. 

"(3)  As  defendant.  Miller,  approached  tbe  in- 
tersection of  Andrews  street  with  Seventh 
street,  were  there  other  vehicles  in  or  near  the 
crossing  which  partly  attracted  his  attention 
and  made  it  necessary  for  him  to  look  out  for 
them?     A.  Yes. 

"(4)  After  defendant  saw  plaintiff  in  the 
street  and  in  a  dangerous  position,  did  he  use 
his  best  judgment  and  efforts  la  trying  to  avoid 
the  accident?    A.  No. 

"(5)  After  having  entered  upon  the  street  or 
intersection  of  Seventh  avenue  and  Andrews,  in 
what  direction  or  directions  did  she  move  before 
she  was  struck  by  defendant's  car?  A.  South 
and  west. 

"(6)  After  the  plaintiff  stepped  upon  Seventh 
avenue  or  the  intersection  of  Seventh  avenue 
and  Andrews  and  before  the  accident,  was  she 
delayed  or  her  direct  course  obstructed  by  rea- 
son of  the  automobile  and  the  team  and  wagon 
on  the  intersection?    A.  Yes. 

"(7)  Did  the  plaintiff  just  before  going  sooth 
'fn  her  effort  to  cross  Seventh  avenue  look  east 
to  see  if  other  vehicles  or  automobiles  were  com- 
ing from  that  direction?    A.  No. 

''(8)  Was  tbe  plaintiff  guilty  of  neglifence 
which  proximately  contributed  to  her  injury? 
A.  No. 

"(9)  If  you  find  the  defendant  was  negligent 
and  that  such  negligence  caused  the  injury  com- 
plained of,  state  what  particular  act  or  acts, 
omission  or  omissions,  on  the  part  of  the  de- 
fendant, caused  the  injuries.  A.  Failed  to 
sound  horn,  failed  to  put  on  emergency  brake, 
and  driving  too  fast 

"(10)  After  the  defendant  discovered  the  posi- 
tion of  the  plaintiff  in  the  street,  did  he  use  all 
reasonable  means  within  his  power  under  the 
circumstances  to  avoid  the  accident?    A.  No." 

[1,2]  The  defendant  complains  of  the  In- 
troduction of  certain  evidence. 

It  is  said  the  plaintiff  was  allowed  to 
prove  the  defendant's  wealth.  What  occurred 
was  this:  Shortly  after  the  accident,  deeds 
of  real  estate  from  the  defendant  to  his  chil- 
dren were  placed  on  record.  The  plaintiff 
desired  to  show  the  transfers  as  tending  to 
establish  consdousness  of  liability  and  a 
purpose  to  evade  satisfaction  of  such  liabil- 
ity. The  defendant  was  asked  a  preliminary 
question,  what  property  he  owned  at  the  time 
of  the  accident  He  answered  that  he  own- 
ed 640  acres  of  land.  He  was  then  asked 
what  he  did  with  tbe  land  shortly  after  the 


accident  He  answered  that  he  still  owned 
it  and  explained  that  the  deeds  which  were 
placed  on  record  were  deeds  of  other  land, 
made  long  before  the  accident  No  attempt 
was  made  to  prove  the  defendant's  wealth. 
The  evidence  which  the  plaintiff  expected  to 
obtain  would  have  been  proper,  the  method 
of  examination  to  obtain  it  was  proper,  and 
the  plaintiff  simply  failed  to  prove  wliat  she 
desired  to  prove. 

The  defendant  complains  of  the  introdao- 
tlon  in  evidence  of  a  letter  to  blm  from  the 
pastor  of  a  church,  which  it  Is  argued  tend- 
ed to  create  sympathy  for  the  plaintiff  and 
resentment  toward  tbe  defendant  On  cross- 
examination  of  the  defendant  the  foUovrlng 
occurred: 

"Q.  How  many  times  were  you  up  to  see  Miss 
OuBiok?    A.    I  never  went  to  see  Miss  Cusick. 

"Q.  You  received  a  letter  from  Rev.  Gentry? 
A.  I  did. 

"Q.  Never  answered  that  letter?  A.  No,  sir; 
I  thought  he  was  a  meddlw  and  didn't  i>ay  any 
attention. 

"Q.  I  say,  you  never  answered  that  letter? 
A.  No,  sir.*^- 

At  this  point  counsel  for  the  defendant 
objected,  no  ground  of  objection  being  stated, 
and  the  cross-examination  closed.  The  sub- 
ject of  the  cross-examination  was  outside  the 
scope  of  the  direct  examination,  was  wholly 
immaterial,  and  the  plaintiff  was  bound  by 
the  answers  returned.  The  defendant  how- 
ever, reopened  the  subject  by  testifying  to 
facts  Justifying  him  In  not  visiting  the  plain- 
tiff, because  of  apprehension  of  bodily  harm. 
The  letter,  which  was  a  friendly  one,  was 
then  admitted,  and  the  defendant  was  asked 
If  he  was  afraid  of  the  preacher.  The  court 
instructed  tbe  Jury  that  the  letter  conld  be 
considered  only  as  bearing  on  the  question 
whether  or  not  the  defendant  was  afraid  to 
visit  the  plaintiff.  The  issue  of  fear  was 
raised  by  the  defendant.  He  might  have  had 
the  cross-examination  stricken  out,  if  he  had 
so  desired.  Instead  of  this,  he  chose  to  en- 
large upon  it  and  must  abide  the  result 

Complaint  Is  made  that  an  instmcticn 
which  was  requested  was  not  given,  and  at 
instructions  which  were  given. 

The  requested  instruction  authorized  the 
Jury  to  Infer  contributory  negligence  from 
the  plaintiff's  knowledge  of  traffic  conditions 
usual  to  the  place,  not  conditions  as  fhey  ac- 
tually existed,  and  from  her  failure  to  look 
toward  the  east.  It  ran  counter  to  instruc- 
tions which  were  givMi,  over  objecttcm,  and 
which  will  now  be  considered. 

The  court  Instructed  the  Jury  (m  tbe  subject 
of  contributory  negligence  in  terms  of  reason- 
able and  ordinary  care,  to  be  determined  from 
all  the  facts  and  circumstances.  The  Jury 
were  further  instructed  that  a  pedestrain 
about  to  crosd  a  city  street  Is  not  necessarily 
negligent  in  not  looking  and  listening  fbr  ap- 
proaching automobiles.  The  instruction  was 
correct  It  Is  not  tbe  law  of  this  state  that 
mere  presence  of  a  city  street  crossing  cries 
danger  to  a  pedestrian,  however  dangeroos  a 
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incorrigible  antomobUe  drivers  may  in 
:  make  the  pabllc  thoronghfares.  Wil- 
is T.  Benson,  87  Kan.  421,  423,  124  Pac. 
;  RatcUffe  v.  Speltb,  95  Kan.  823,  828,  149 
.  740.  In  this  connection  It  may  be  ob- 
'ed  the  defendant  is  quite  IncoinslBtent. 
asks  to  be  acquitted  of  negligence  In  not 
ng  the  plaintiff,  who  was  directly  In  front 
ilm,  because  his  attention  was  taken  by 
team  and  wagon  and  the  automobile  fol- 
ing  them.  He  charges  the  plaintiff,  whose 
ntlou  was  taken  by  the  same  objects,  with 
Igence  because  she  did  not  look  backward 
discover  bis  approach, 
iolatlon  of  the  statute  limiting  the  speed 
.utomoblles  on  dty  streets  and  at  street 
rsectlons  wag  pleaded  and  proved.  The 
■t  stated  the  terms  of  the  statute  In  an 
ruction  to  the  Jury.  It  Is  said  the  court 
lid  have  qualified  the  Instruction  by  stat- 
that  violation  of  the  statute  must  be  the 
ct  and  proximate  cause  of  Injury,  to 
lorize  recovery  on  that  ground.  The  qual- 
tlon  was  contained  In  another  Instruction 
iring  all  acts  of  negligence  charged. 
>rtaln  portions  of  the  instructions  were 
>ted  to  the  doctrine  of  last  clear  chance. 
y  need  not  be  discussed  because  the  Jury 
.Inated  the  subject  of  last  dear  chance 
1  the  controversy  by  finding  the  plaintiff 
not  negligent  at  alL  It  Is  contended  the 
Ing  was  Induced  by  erroneous  impressions 
ved  from  Instructions.  The  court  per- 
es  no  sound  basis  for  the  contention. 
1  one  instruction  it  was  said  the  burden 
iroof  respecting  contributory  negUgence 
ed  on  the  defendant,  without  referring  to 
fact  that  the  plaintUTs  evidence  might 
ooked  to.  The  instruction  is  to  be  read 
1  another  which  discussed  contributory 
Igence  and  directed  the  Jury  to  conald^ 
;he  evidence  bearing  on  the  subject, 
jmplalnt  Is  made  of  some  of  the  findings 
act. 

is  said  the  fourth  finding  is  not  sustained 
ixe  evidence.    Leaving  out  of  considera- 

the  defendant's  explanation  of  his  con- 
i,  which  the  Jury  may  not  have  believed, 
finding  is  sustained  by  the  evidence.  If, 
ever,  an  affirmative  answer  based  on  the 
imony  most  favorable  to  the  defendant 
e  given  to  the  interrogatory,  the  verdict 
id  not  be  affected. 

:  is  said  the  eighth  finding  Is  Inconsistent 
1  the  sixth  and  seventh  findings.  The 
position  is  not  argued,  and  Is  not  capable 
lemons  ti-atlon. 

:  Is  said  the  Jury  were  not  really  Instruct- 
wlth  reference  to  the  plalntifTs  negli- 
ge. The  record  does  not  support  the  state- 
it 

t  is  said  there  was  no  evidence  that  any 
:he  specifications  of  negligence  contained 
he  ninth  finding  contributed  to  the  plain- 
8  Injury.  The  court  finds  no  dlfflciUty  in 
itlng  the  Injury  to  the  causes  stated. 


It  is  said  with  reference  to  the  tenth  flndlns 
that  there  is  no  evidence  the  accident  would 
have  been  prevented  had  the  defendant  done 
any  of  the  things  he  omitted  to  do.  The  evi- 
dence was  that  when  the  defendant  discover- 
ed the  plaintiff  he  was  far  enough  from  her 
to  have  stopped  his  automobile. 'before  strik- 
ing her,  and  the  Inference  is  this  could  hav<> 
been  done  by  using  the  emergency  brake.  If 
the  defendant  had  been  driving  at  a  lawful 
rate  of  speed,  It  is  clear  the  accident  would 
not  have  happened.  Very  likely  the  Jury 
believed  the  defendant  discovered  the  plaintiff 
at  a  greater  distance  from  him  than  he  esti- 
mated, and,  if  so,  sounding  the  horn  would 
no  doubt  have  saved  her. 

Some  of  the  objections  to  the  evidence,  to 
the  instructions,  to  the  findings,  and  to  the 
verdict,  have  not  been  discussed.  They  have, 
however,  been  considered,  and  none  of  them 
is  deemed  sufficient  to  warrant  a  reversal. 

The  judgment  of  the  district  court  Is  affirm- 
ed.   All  the  Justices  ccmcorrlng. 

(103  Kan.  681) 
WATMAN  V.  S0LM5R  «t  aL    (No.  21884.) 
(Supreme  Court  of  Kansas.    March  9, 1918.) 

(Syttahiu  ty  th«  Court.) 

C!OUBTB    «=>222(5)— SUPHEUK    OOVKD-^ASVKL- 
LATX  JVBIBDIOnON. 

In  an  action  for  the  recovery  of  money  only, 
in  which  a  party  is  resistuig  the  recovery  of  any 
amount  and  a  Judgment  is  rendered  for  $62, 
from  which  such  part;  attempts  to  take  an  ap- 
peal, the  amount  m  controversy  as  to  such  par- 
ty is  fixed  by  the  amount  of  the  Jndgment;  and, 
it  being  less  than  $100,  no  appeal  lies  to  the 
Supreme  CJourt 

Appeal  from  District  Oonrt,  Washington 
Ctounty. 

Claim  of  T.  G.  Dodd  against  the  estate  of 
O.  H.  P.  Steele  and  Caroline  Steele,  deceased. 
From  an  order  allowing  the  claim,  Vashtl  0. 
Wayman  filed  notice  of  appeal  to  the  dis- 
trict court,  and  from  an  order  SDStaining 
claimant's  motion  to  dismiss  the  appeal,  said 
Wayman  appeals.    Appeal  dismissed. 

Edgar  Bennett,  of  Washington,  Kan.,  for 
appellant  J.  Vt.  Hyland,  of  Washington, 
Kan.,  for  apitellee. 

JOHNSTON,  a  J.  T.  a  Dodd  filed  a 
claim  against  the  estate  of  O.  H.  P.  Steele 
and  Caroline  Steele,  deceased.  In  the  sum  at 
$103.03.  It  was  duly  exhibited  to  the  ad- 
ministrator of  the  estate,  August  Seller,  and 
on  April  29,  1916,  the  probate  court  allowed 
the  claim  to  the  extent  of  $62,  and  assigned 
it  to  the  fifth  class.  On  May  3,  1916,  Vashtl 
O.  Wayman,  daughter  and  heir  at  law  of 
Caroline  Steele,  filed  notice  of  appeal  to  the 
district  court  from  the  order  of  the  probate 
court,  but  she  did  not  file  her  appeal  bond 
until  June  10,  1916.  After  the  case  was  tak- 
en to  the  district  court  Dodd  filed  a  motion 
to  dismiss  the  appeal  for  the  reasons:     (1) 
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Tbat  the  heir  Is  not  the  proper  party  to  take 
au  appeal  from  the  probate  court;  and  (2) 
that  the  appeal  bond  was  not  filed  and  ap- 
proved within  30  days  from  the  date  of  the 
Judgment  The  district  court  sustained  the 
motion,  from  which  order  this  aK)eal  is 
taken. 

The  heir  plausibly  contends  somewhat  in 
line  with  the  rule  In  Sarbach  t.  Deposit  Co., 
90  Kan.  29,  160  Pac.  990,  U  R.  A.  1917B. 
1043,  that  she  Is  an  interested  party,  and  is 
therefore  entitled  to  an  appeal  from  the  al- 
lowance of  a  claim  that  will  reduce  the  resi- 
due of  the  estate  of  which  she  was  entitled 
to  a  part.  Granting,  however,  that  an  heir 
Is  entitled  to  an  appeal,  under  the  statute 
the  steps  to  an  effective  appeal  are  to  be 
taken  within  SO  days,  which  was  not  done  in 
this  Instance.  The  defendants  insist  that 
the  giving  of  bond  is  a  prerequisite  to  the 
granting  of  an  appeal,  one  equally  as  essen- 
tial as  notice  and  affidavit  which  have  been 
held  to  be  indispensable,  and  they  have  dted 
authorities  to  sustain  their  contention  which 
are  very  persuasive.  Spangler,  Adm'r,  v. 
Robinson,  20  Kan.  682 ;  McClun  v.  Glasgow, 
OS  Kan.  182,  40  Pac.  329;  Mcintosh  y. 
Wheeler,  58  Kan.  824,  49  Pac. -77;  Pee  v. 
Witt,  100  Kan.  171,  163  Paa  797. 

Although  the  questions  raised  for  and 
against  the  right  of  appeal  are  simple  and 
the  answers  to  them  are  obvious,  it  is  equal- 
ly obvious  that,  as  there  is  less  than  $100 
involved,  this  court  is  without  Jurisdiction 
to  consider  or  determine  them.  The  claim- 
ant asked  the  probate  court  for  an  allowance 
of  1103.03.  That  court  allowed  $62  of  the 
daim.  The  disallowance  of  $41.03  was  to 
that  extent  a  decision  in  favor  of  the  heir, 
If  she  be  an  Interested  party,  and  also  in  fa- 
vor of  the  administrator,  who  is  not  attempt- 
ing to  appeal.  As  to  either  of  them  $QZ  is 
the  amount  in  controversy,  and,  as  nothing 
else  Is  involved  than  the  recovery  of  money, 
the  case  is  not  appealable.  Civ.  Code,  {  566 
(Gen.  St.  1915,  {  7470) :  Richmond  v.  Brum- 
mie, 52  Kan.  247,  84  Pac.  783;  Nuhfer  v. 
Flanagan,  87  Kan.  420,  124  Pac.  418;  Wil- 
son V.  Fisher,  92  Kan.  786,  142  Pac.  241. 

The  appeal  is  therefore  dismissed.  All  the 
Justices  concurring. 


(102  Kan.  607) 

FINN  T.  ALEXANDER  et  al.     (No.  21861.) 

(Supreme  Court  of  Kansas.    March  9,  1918.) 

(SyUaivt  hv  the  Court.) 

1.  Advebse  Possession  €=>13— REQuismts. 
'ntle  to  the  land  of  another  cannot  be  ac- 
quired by  adverse  poasession,  unless  the  pos- 
session is  open,  notorious,  hostile,  and  exclu- 
sive—a possession  of  such  a  nature  and  notoriety 
that  the  owner  may  be  presumed  to  know  that 
the  occupant  is  claiming  a  title  inconsistent 
with  his  own. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ad- 
verse  Possession.]  I 


2.  Advxbse   PossEssioir   «=>Q0(2)   —  Occ0- 
PANCT— Hostile  Chabaoteb. 

Occupancy  of  land  in  common  with  the 
owner  or  with  his  consent  and  in  recognition 
of  his  right  is  not  sufficient  to  constitute  ad- 
verse possession. 

3.  Adverse  Possession    9=986— Pathent  or 

TAXE& 

Payment  of  taxes,  although  not  a  control- 
ling circumstance,  is  one  of  the  means  by  which 
ownership  is  asserted,  and  the  failure  to  pay 
taxes  weakens  a  claiin'  of  ownership  by  ad- 
verse possession. 

4.  Advebse  PossEssioir   4=»114(1)— FiitniNa 
— Evidence. 

The  general  finding  of  the  court  tbat  the 
defendant  had  failed  to  sustain  her  claim  of 
title  by  adverse  possession  is  held  to  be  sus- 
tained by  the  evidence. 

Appeal  from  District  (jourt.  Lane  County. 

Ejectment  by  G.  L.  Finn  against  Nannie 
Alexander  and  John  Collison.  Judgment  for 
plaintiff,  and  defendants  appeal.    Atfirmed. 

Dwlght  M.  Smith,  of  Kansas  City,  Mo.,  Ed. 
R.  Bane,  of  Scott  City,  and  Stone  &  McDer- 
mott,  of  Topeka,  for  appellants.  John  S. 
Simmons  and  K.  K.  Simmons,  both  of  Hutdi- 
inson,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  of 
ejectment  by  G.  L.  Finn  against  Nannie  Al- 
exander and  another.  It  was  conceded  that 
the  plaintiff,  a  resident  of  California,  held 
the  record  title  to  the  laud,  having  acquired 
his  deed  thereto  in  1901;  but  the  defendant 
Nannie  Alexander  claims  title  by  adverse 
possession  for  more  than  15  years  in  herself 
and  her  grantor,  S.  L.  Fllson.  The  defend- 
ant claims  that  Fllson  received  a  deed  to  the 
land  about  1890,  which  be  neglected  to  pat 
on  record  and  later  lost;  that  he  immediate- 
ly went  into  possession  of  the  land,  cultivat- 
ing and  fencing  a  portion  of  it  and  Inclosing 
the  balance  of  it  as  a  luirt  of  his  pasture 
land;  that  he  raised  crops  upon  It  every 
year  and  continued  in  open  possession  until 
he  conveyed  it  to  her  in  1907 ;  and  that  dur- 
ing this  tlmd  no  one  questioned  bis  right 
The  evidence  on  behalf  of  plaintiff  tended  to 
show  that  it  was  the  custom  of  cattlemen 
to  use  pasture  lands  of  nonresidents;  that 
Fllson  used  the  land  in  question  with  Finn's 
permission,  and  that  acts  and  statements  of 
Filson  were  inconsistent  with  a  claim  of 
ownership  adverse  to  plaintiff;  and  that  be 
was  not  in  continuous  possession  of  the  land. 
The  evidence  was  heard  by  the  court  who 
rendered  Judgment  in  plalntifTs  favor,  and 
the  defendants  appeal. 

[1,2]  The  question  presented  for  decision 
on  this  appeal  is  whether  the  general  finding 
of  the  court  in  favor  of  the  plaintiff  is  sus- 
tained by  sufficient  evidence.  It  is  conceded 
that  the  plaintiff  has  the  record  title.  The 
defendant  is  compelled  to  rely  on  such  right 
as  was  gained  by  Edison's  xwssession  of  the 
land.  The  tract  was  inclosed  in  the  big  pas- 
ture of  Fllson,  and  it  is  shown  that  he  began 
pasturing  and  using  the  land  more  than  15 
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■a  before  this  rait  was  commenced;  but 
irty  cannot  gain  title  to  tlie  land  of  an- 
iT  by  possession,  unless  It  Is  really  ad- 
le.  The  plaintlS  claimed  and  offered  tes- 
>ny  tending  to  show  that  the  occupancy 
be  land  by  Fllson  was  permissive  In  char- 
T,  and  that  It  was  held  In  subordination 
>laintlfl's  title  and  ownership.  The  tes- 
>ny  In  behalf  of  defendant,  U  it  bad  been 
antradicted,  would  have  supported  her 
m  of  adverse  possession,  but  opposing  tes- 
>ny  of  the  plalntUI  tended  to  show  that 
pn's  possession  of  the  land  lacked  the 
mtial  elements  of  adverse  possession.  Oc- 
incy  in  common  with  the  owner  or  with 
consent  and  in  recognition  of  his  right 
ot  sufficient  to  constitute  adverse  posses- 
I.     To  gain  title  to  the  land  of  another 

possession  must  be  open,  notorious,  ex- 
Ive,  and  hostile — a  possession  of  such  a 
ire  and  notoriety  that  the  owner  may  be 
iumed  to  know  that  the  occupant  is  claim- 

a  title  inconsistent  with  his  own.  Gild- 
us  V.  Whiting,  39  Kan.  706,  18  Pac  916; 
lerson  v.  Burnham,  62  Kan.  464,  34  Pac 
};  1  R.  C.  L.  700.  A  possession,  however 
a  and  long  continued  it  may  be,  wUl  not 
rate  as  a  disseisin  and  commencement  of 
iw  title,  unless  it  imports  a  denial  of  the 
ler's  title  and  an  appropriation  ot  the 
1  by  the  occupant  to  his  own  use. 
1, 4]  There  was  evidence  that  after  plain- 
s  land  was  fenced  in  with  that  of  Fllson 

latter  openly  and  tacitly  recognized  that 
.ntlfl  was  the  owner  of  the  tract    It  Is 

uncommon,  as  we  have  seen,  for  cattle- 
1  to  fence  in  with  their  own  the  unused 
i  of  nonresidents,  and  they  do  this  witn- 

any  intention  of  acquiring  title  to  the 
:ts  so  inclosed.  Fllson  built  bis  pasture 
:e  around  a  number  of  tracts  which  be 

not  own.  In  negotiating  a  sale  of  his 
ch  in  1905  long  after  the  fencing  In  of 
mtUt's  tract  he  Informed  the  proposed  pur- 
ser that  the  tract  in  question  belonged  to 

plalntlfF,  and  that  it  could  be  obtained 
a  reasonable  price.  At  that  time  be  dls- 
sed  with  the  purchaser  how  soon  the  own- 
af  this  land  as  well  as  the  owners  of  oth- 
lands  inclosed  within  the  pasture  might 
h  to  occupy  and  use  them,  and  Fllson  then 
1  he  "could  get  it  later  on  very  cheap." 
}  purchaser  testified  that  at  that  time  ill- 
did  not  make  any  claim  to  the  ownership 
the  plaluturs  land.  At  another  time  FU- 
.  Inquired  as  to  'the  price  of  the  land  in 
nation,  and  when  it  was  given  to  him  he 
ted  that  when  be  closed  up  a  deal  that  he 
1  on  hand  he  would  have  the  money  and 
old  buy  the  tract.  While  Filson's  brother 
s  in  charge  of  his  ranch  litigation  arose 
ween  the  brother  and  one  Laird,  who  own- 

a  tract  of  land  inclosed  tn  the  pasture, 
ir  the  destruction  of  Laird's  crops  on  his 
d.  The  plaintiff,  who  was  a  friend  of 
Lrd,  aided  in  the  settlement  of  the  con- 


troversy, and  it  was  then  agreed  fbat  If  Fll- 
son and  his  brother  would  fence  out  Laird's 
land  they  should  have  permission  to  use  the 
plaintiff's  land,  and  acting  upon  this  agree- 
ment Laird's  land  was  fenced  out.  It  ap- 
pears that  during  this  long  period  while  the 
plaintiff's  land  was  Inclosed  In  the  pasture 
Fllson  allowed  the  plaintiff  to  pay  the  taxes 
on  the  tract.  This  Is  not  a  controlling  cir- 
cumstance, but  it  Is  one  of  the  means  where- 
by a  claim  of  ownership  is  asserted,  and  the 
failure  to  pay  taxes  for  so  long  a  time  tends 
to  weaken  a  claim  of  ownership  by  adverse 
possession.  .  1  R.  C.  L.  699.  At  one  time  the 
plaintiff  overlooked  the  payment  of  his  taxes, 
and  the  tract  was  sold  to  the  county  for  the 
delinquent  taxes,  and  subsequently  Fllson  ob- 
tained an  assignment  of  the  certificate. 
When  the  land  was  redeemed  Fllson  accepted 
the  redemption  money  that  was  paid.  The 
plaintiff  testified  that  the  first  intimation  he 
had  of  the  adverse  claim  to  the  land  was  in 
1913  when  he  went  to  pay  his  taxes  and 
found  they  had  been  paid  by  another.  The 
facts  and  circumstances  in  evidence  tend 
to  sustain  the  theory  of  the  plaintiff  and  the 
decision  of  the  court.  It  devolves  upon  one 
claiming  title  by  adverse  possession  to  clear- 
ly make  out  his  claim.  It  has  been  said  that: 
"Adverse  possession  is  to  be  taken  strictly, 
and  every  presumption  is  in  favor  of  a  posses- 
sion in  subordination  to  the  rightful  owner. 
Title  by  adverse  possession,  therefore,  must  be 
established  by  dear  and  positive  prooi.  It  can- 
not be  made  out  by  inference."    1  B.  C.  L.  69S. 

There  appears  to  be  abundant  proof  to 
sustain  the  finding  of  the  court  and  there- 
fore the  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 

"^°°°°°'  a02  Kan.  681) 

LINOBBHOLM  v.  WALKER,  Probate  Judge.* 
(No.  21411.) 
(Supreme  Court  of  Kansas.    March  9, 1918.) 

(Bvllabiu  bp  the  Court.) 

1.  Mandavus  ^=a57(2)— Discbetiorabt  Aoia 
— Appboval  ox  Appeal  Bono. 

The  Supreme  Court  cannot  require  a  probate 
judge  to  approve  an  appeal  bond  which  does  not 
satisfy  the  probate  judge  as  to  its  sufficiency, 
when  the  judge's  good  mith  is  not  challenged. 

2.  Refusal  or  MANDAirns. 

Some  other  simple  reasons  showing  why 
writ  of  mandamus  should  not  Issue,  discussed. 

3.  Insane  Pebsons  <S=387— DisABiuTr— Coif- 
DUCT  or  LmaATioN. 

A  person  who  has  been  adjudged  insane  and 
who  is  under  guardianship  cannot  conduct  liti- 
gation without  the  supervision,  control,  and 
protection  of  his  guardian. 

4.  INSANB  Pebsons  ^=>09— Action— Disias- 

SAI,. 

When  it  clearly  appears  that  a  person  who 
has  been  adjudged  insane  is  the  plaintiff  in  an 
action,  and  that  he  is  seeking  to  maintain  that 
action  independent  of  his  guardian  and  without 
the  approval  of  the  latter,  the  action  should  be 
dismissed. 

Application  for  an  alternative  writ  of  man- 
damus by  Justus  B.  Linderholm  against  J. 
W.  Walker,  as  Probate  Judge  of  McPherson 


4Bs>Vot  other  oases  m*  aame  topio  and  KBT-NUMBBR  ID  all  Ker-Nnmbered  Digest*  i 
•R*h«arlDs  danled  April  U,  1918. 
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Connty,  Kan.     Writ  denied,  and  case  dis- 
missed. 

Justus  B.  Linderbolm,  for  plaintiff.  E'rank 
O.  Johnson  and  J.  M.  Grattan,  botb  of  Mc- 
pherson, for  defendant. 

DAWSON,  J.  This  is  an  appUcatlon  for 
an  alternatlTe  writ  of  mandamus  to  require 
the  probate  judge  of  McPherson  county  to 
approve  an  appeal  bond  in  a  certain  matter 
which  the  petitioner  seeks  to  appeal  to  the 
district  court  from  the  judgment  of  the  pro- 
bate court  and  to  certU^  it  to  the  district 
court  The  particular  grierancb  which  the 
petitioner  desires  to  have  reviewed  by  the 
district  court  was  the  question  of  the'  pro- 
priety of  an  order  of  the  probate  court  dis- 
charging Mrs.  Agnes  Bkblad  as  executrix  of 
her  deceased  husband's  estate;  the  latter  In 
his  lifetime  having  been  guardian  of  the  es- 
tate of  the  petitioner.  The  probate  judge 
disapproved  the  bond  and  refused  to  certify 
the  matters  to  the  district  court 

In  behalf  of  the  probate  judge,  an  answer 
has  been  filed  in  which  it  is  shown  that  the 
petitioner  was  adjudged  Insane  some  years 
ago;  that  thereafter  in  May,  1009,  the  peti- 
tioner's mother  was  appointed  and  qualified 
as  Ills  guardian,  and  that  she  died  in  a  short 
time,  and  that  John  Ekblad  was  then  ap- 
pointed as  guardian  for  the  petitioner,  and 
he  qualified  and  acted  as  such  until  his  death 
in  1914 ;  and  that  EYank  O.  Johnson  was  aft- 
erwards appointed  and  qualified  as  guardian 
of  the  petitioner,  and  still  Is  the  legal  guard- 
Ian  of  the  petitioner,  and  is  in  possession  of 
the  petitioner's  property.  The  answer  con- 
tinues: 

"That  the  said  Frank  O.  Johnson  had  duly 
settled  and  collected  from  the  executrix  of  his 
predecessor  with  the  approval  of  this  court 
ail  the  funds  that  came  into  her  hands  as  such 
executrix,  or  that  Cad  been  collected  by  said 
John  Ekblad,  deceased,  and  belonged  to  ssid 
plaintiff's  estate.  That  at  no  time  did  the 
said  plaintiff  file  any  claim  against  the  said  es- 
tate of  John  Ekblad,  claiming  that  said  estate 
was  indebted  to  said  plaintiff  or  to  his  euardian. 
*  *  *  'That  the  said  alleged  appeal  bond  is 
insufficient  and  in  the  judgment  of  the  said 
probate  court  the  sureties  are  not  responsible, 
and  it  is  not  in  the  judgment  of  said  probate 
court  a  good  and  sufficient  appeal  bond.'* 

To  this  answer  the  plaintiff  has  filed  a  de- 
murrer which  has  the  same  effect  as  a  mo- 
tion to  quash  or  a  motion  for  judgment  on 
the  pleadings.  In  other  words,  for  the  pur- 
pose of  testing  the  sufficiency  of  the  answer, 
the  demurrer  admits  the  truth  of  the  mat- 
ters pleaded  therein. 

On  the  mere  statement  of  the  case  which 
we  have  outlined  above,  so  many  sound  judi- 
cial reasons  why  the  writ  should  not  issue 
come  to  mind  that  we  shaU  limit  ourselves 
to  Indicating  only  a  few  of  them,  and  choose 
from  among  those  which  are  simplest  and 
which  may  be  most  readily  understood. 

[1,2]  A  writ  of  mandamus  never  Issues 
from  a  higher  court  to  a  lower  court  to  con- 
trol the  discretion  of  the  latter.  Here  the 
probate  Judge  exercised  his  discretion— bis 


best  judgment— In  holding  that  the  appeal 
bond  was  not  a  good  one.  There  is  no  al- 
legation in  the  petition  that  the  probata 
judge  abused  his  discretion,  no  showing  that 
be  acted  arbitrarily  or  In  bad  fiilth.  The 
plaintiff's  demurrer  admits  the  facts  whidi 
are  alleged  in  the  probate  judge's  answer. 
The  demurrer  in  effect  says: 

"Suppose  the  bond  is  not  a  good  and  snffident 
bond,  I  want  the  Supreme  Court  to  compel  Pro- 
bate Judge  Walker  to  approve  it  neveraieiess." 

This  court  could  not  do  that  We  could 
not  compel  the  judge  to  approve  a  bond 
which  In  his  judgment  is  not  a  good  one, 
when  the  petition  does  not  Impeach  the 
judge's  good  faltli. 

Another  matter:  The  petition  does  not 
show  that  the  cause  sought  to  be  appealed 
to  the  district  court  was  disposed  of  In  the 
probate  court  in  such  a  way  as  to  injure  any 
right  of  the  plaintiff.  The  petition  does  not 
show  that  Mrs.  Ekblad  was  wrongfully  given 
her  final  discharge  as  executrix  by  the  pro- 
bate court  The  petition  discloses  no  reason 
why  Mrs.  Ekblad  should  have  been  denied 
her  discharge.  It  is  not  even  shown  in  the 
petition  that  the  plaintiff  had  filed  any  claim 
in  the  probate  court  against  the  executrix. 
Why  then  should  she  be  kept  in  court  and 
dragged  from  court  to  court  and  harassed 
with  litigation?  The  state  does  not  maintain 
courts  on  the  same  theory  that  public  pai^s 
and  playgrounds  are  maintained — for  the 
mere  entertainment  and  recreation  of  those 
who  choose  to  use  them.  Courts  are  institut- 
ed to  deal  with  the  serious,  controversial 
matters  of  men,  for  the  vindication  of  8ut>- 
stantial  rights  and  the  redress  of  substantial 
wrongs  which  men  cannot  settle  amicably 
without  the  help  and  authority  of  the  stat& 

[1,4]  Still  another  suggestion:  The  pro- 
bate Judge's  answer  says  that  the  plaintiff 
was  adjudged  insane  some-  years  ago,  and 
that  he  is  yet  under  guardianship.  A  person 
under  such  disability  cannot  conduct  litiga- 
tion in  his  own  behalf.  Among  the  many 
reasons  why  he  cannot  and  should  not  do  so 
is  one  which  is  paramount — the  temporary 
Incapacity  of  such  person  to  protect  his 
rights.  If  an  insane  person  could  maintain 
a  lawsuit  he  might  and  probably  would  lose 
that  lawsuit  because  his  temporary  disabil- 
ity would  too  severely  handicap  him  in  a  con- 
test with  a  wide-awake,  enterprising,  and 
perhaps  none  too  scrupulous  opponent  An- 
other Important  reason  why  a  person  adjudg- 
ed insane  should  not  be  permitted  to  indulge 
in  litigious  controversies  Is  that  they  cause 
worry,  anxiety,  and'mental  unrest,  while  the 
paramount  good  of  the  invalid  requires  that 
he  be  freed  from  worries,  cares,  and  vexa- 
tions, in  the  hope  that  he  may  speedily  be 
restored  to  his  mental  health  and  Intellectual 
vigor.  Furthermore,  parties  who  might  be 
involved  In  litigation  with  an  insane  person 
have  also  some  rights  entitled  to  piotectlon. 
If  they  are  dragged  into  litigation  they  are 
entitled  to  get  through  with  that  Utigatioa 
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:  set  done  with  tt ;  bnt  a  lawsnlt  with  an 
me  person  would  not  conclude  anything. 
en  the  Insane  person  was  afterwards  men- 
y  restored,  his  legal  adversaries  would 
ays  face  the  possibility  of  having  to  go 
3ugh  the  turmoil  of  the  same  litigation 
In,  since  a  Judgment  against  an  insane 
son  would  not  ordinarily  bar  any  right 
iction  existing  or  accruing  to  him  during 

mental  inflrmity.  The  law  hn  this  sub- 
:  Is  neither  thoughtless  nor  unjust.     It 

provided  adequate  legal  machinery  for 
tectlng  the  rights  of  insane  persons.  If 
ie  rights  are  Jeopardized,  It  is  the  duty 
lis  legal  guardian  to  attend  to  them,  and 
petition  discloses  nothing  from  which  it 
Id  be  assumed  that  the  guardian  has  neg- 
ed  his  duty  touching  Mrs.  Ekblad's  claim 
right  to  her  final  discharge  as  executrix, 
ilso  appears  from  the  pleadings  that  the 
ntUI's  guardian  does  not  approve  of  the 
lation  which  the  plaintiff  seeks  to  maln- 
1,  and  the  petition  does  not  impeach  the 
rdian's  good  faith. 

he  court  indulges  the  hope  that  it  has 
te  this  subject  sufficiently  plain  for  the 
tioner's   comprehension, 
he  writ  must  be  denied,  and  this  case  Is 
lissed.    All  the  Justices  concurring. 


Kui.  MC) 

VALKBR  T.  FAELBBR.     (No,  21871.) 

preme  Court  of  Kansas.    March  9,  1918.) 

(8$Habtu  by  the  Court.) 

IlGHWATfl     ^=177  —  MOTOBCTCUt  ItAW  — 

7RP0SK. 

Chapter  65,  Session  Laws  of  1913,  making 
olawful  for  any  person  to  operate  a  motor- 
e  on.  a  public  highway  outside  of  a  town 
tillage  at  a  greater  rate  of  speed  than  25 
8  per  hour,  was  intended  solely  for  the 
ection  of  others  using  such  highway. 
Uqhwats  «=>181(3)— Opisation  or  Mo- 
iBCYCLs— Violation  ov  Statttte— Liabili- 

rhe  defendant  operated  a  motorcycle  along 
ublic  highway  at  a  rate  of  40  miles  per 
r.  In  a  field  adjacent  to  the  highway  the 
atifrs  team  attached  to  a  binder  became 
iitened  at  the  noise  of  the  exhaust  on  the 
ndant's  machine,  ran  away  and  injured 
plaintiff.  In  an  action  to  recover  for  the 
riea  on  the  ground  that  the  defendant  was 
e  under  the  statute,  held,  that  the  conrt 
tly  sustained  a  demurrer  to  the  evidence. 

ppeal  from  District  Court,  Saline  County, 
ction  by  Thomas  Walker  against  Edward 
[ber.  Demurrer  to  plaintlfl's  evidence 
ained,  and  be  appeals.    Affirmed. 

.  A  Spencer  and  A.  R.''Buzlck,  Jr.,  both 
^llna,  for  appellant  Z.  C.  Mllllkln,  of 
na,  for  appellee. 

ORTER,  J.  This  is  an  appeal  from  a 
^ent  sustaining  a  demurrer  to  the  plain- 
»  evidence. 

he  plaintiff  was  engaged  in  harvesting 
n  in  a  field  adjoining  a  public  highway. 


and  was  using  a  binder  drawn  by  four 
horses.  The  defendant  passed  along  the 
public  highway  on  a  motorcycle,  moving  at  a 
rate  of  40  miles  an  hour.  The  plalhtlff  claim- 
ed that  his  horses  became  frightened  from 
the  noiae  of  the  exhaust  or  muffler  on  the 
motorcycls  and  ran  away,  breaking  the  bind- 
er to  which  they  were  hitched,  injuring  one 
of  the  horses  so  that  it  died,  and  throwing 
the  plaintiff  from  the  seat  of  the  binder,  re- 
sulting in  his  injuries.  It  was  the  plalntUFs 
contention  that  the  defendant  was  wantonly 
reckless  and  negligent  in  traveling  at  such  a 
rate  of  speed  on  the  highway  with  the  ex- 
haust  of  the  motorcycle  open.  The  action 
was  sought  to  be  maintained  on  the  theory 
that  plaintiff  was  entitled  to  recover  by  rea- 
son of  the  provisions  of  section  7,  chai>ter 
65,  Session  Laws  of  1913,  which  reads  in 
part  as  follows:  , 

"No  persui  shaU  operate  a  motor  vehide  on 
any  highway  outside  of  a  dty  or  village  at  a 
rate  of  speed  greater  than  is  reasonable  and 
proper,  having  regard  for  the  trafSc  and  use 
of  the  road  and  the  conditions  of  the  road,  nor 
at  a  rate  of  speed  such  as  to  endanger  the  life 
or  limb  of  any  person;  provided  that  a  rate 
of  speed  In  excess  of  twenty-five  miles  an  hour 
shall  be  presumptive  evidence  of  driving  at  a 
rate  of  speed  which  is  not  careful  and  prudent 
in  case  of  injury  to  the  person  or  property  of 
another." 

The  statute  has  been  amended  and  the 
limit  of  speed  outside  towns  and  villages 
fixed  at  40  miles  per  hour  (Laws  1917,  c.  74, 
i  5),  but  it  was  in  force  and  effect  at  Oie  time 
of  plalntiers  injury.  The  plaintiff  testified 
that  he  had  not  heard  any  noise  except  that 
made  by  the  binder,  but  saw  something  pass 
on  the  highway  like  a  streak  when  the  horses 
gave  a  Jump,  threw  up  their  heads  and  start- 
ed to  nin.  The  evidence  showed  that  the 
horses  attached  to  another  binder  4  or  6  rods 
in  front  of  the  one  plaintiff  was  operating 
were  not  affected  by  the  noise  of  the  motor- 
cycle. 

[1,2]  The  defendant's  contention,  which 
was  upheld  by  thk  trial  court,  is  that  the 
statute  was  enacted  solely  for  the  protection 
of  persons  using  the  public  highways.  The 
title  of  the  act  shows  that  it  relates  to  auto- 
mobiles and  other  motor  vehicles  "regulating 
their  use  and  operation  upon  the  streets  and 
highways."  Section  7  forbids  any  person  to 
"operate  a  motor  vehicle  on  any  highway  out- 
side of  a  city  or  village  at  a  rate  of  speed  ' 
greater  than  is  reasonable  and  proper,  hav- 
ing regard  for  the  traffic  and  use  of  the  road 
and  the  conditions  of  the  road,"  or  "at  a  rate 
of  speed  such  as  to  endanger  the  life  or  limb 
of  any  person."  In  another  part  of  the  same 
section  defining  the  rate  of  speed  in  which 
such  vehicles  shall  be  operated  within  any 
dty  or  village,  it  is  declared  that  "no  motor 
vehicle  shall  be  operated  at  a  speed  gte&tet 
than  twelve  miles  an  hour  or  at  a  rate  of 
speed  greater  than  is  reasonable  and  proper, 
and  having  regard  for  the  traffic  and  use  of 
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the  road,  and  tbe  condltlcm  of  the  road,  nor 
at  a  rate  of  speed  sncb  as  to  endanger  the 
life  or  limb  of  any  person."  In  this  section 
also  the  person  operating  a  motor  vehicle  is 
required  to  reduce  the  speed  to  a  rate  not  ex- 
ceeding 8  miles  an  hour  in  approaching  rail- 
road crossings  and  intersections  of  highways, 
or  a  bridge  or  a  sharp  curve  or  a  steep  de- 
scent, or  upon  approaching  "another  vehicle 
or  an  animal  or  person  outside  of  any  village 
or  city,"  and  there  the  rate  of  speed  is  limit- 
ed to  8  miles  an  boor  until  the  person  is 
"entirely  past  such  Intersection,  bridge,  curve, 
descent,  vehicle,  animal  or  person."  Section 
8  of  the  act  makes  it  the  duty  of  the  person 
operating  such  motor  vehicle  "at  request  or 
on  signal  by  putting  up  the  hand,  from  a  per- 
son riding  or  driving  a  restive  horse  or  other 
draught  or  domestic  animal,"  to  bring  such 
<motor  "vehicle  immediately  to  a  stop,"  and 
"if  traveling  in  the  opposite  direction"  to 
"remain  stationary  so  long  as  may  be  reason- 
able to  allow  such  horse  or  animal  to  pass." 

In  section  9  tbe  act  requires  the  motor 
vehicle  to  be  equipped  with  good  and  suffi- 
cient brakes,  and  with  a  suitable  bell,  horn, 
or  other  signal,  and  to  exhibit  "during  the 
period  from  one  half  hour  after  sunset  to 
one  half  hour  before  sunrise,  one  or  more 
lamps  showing  white  lights  visible  within 
a  reasonable  distance  from  the  direction 
toward  which  such  vehicle  is  proceeding,  and 
a  red  light  visible  from  the  reverse  direc- 
tion." 

We  think  it  Is  obvious  that  tbe  trial  court's 
construction  of  the  statute  Is  the  correct  one. 
The  legislative  purpose  was  to  protect  a  dis- 
tinct class  of  persons;  that  Is,  users  of  public 
highways.  The  safety  of  a  person  in  a  field 
adjoining  a  public  highway  was  not  within 
the  contemplation  of  the  L^slature.  The  re- 
quirement of  a  bell  or  horn  and  the  use  of 
signals  and  of  lamps  in  front  and  In  the  rear, 
and  the  giving  of  signals  from  the  direction 
towards  which  such  vehicle  is  proceeding, 
and  a  different  signal  visible  from  the  rear, 
could  only  have  been  intended  for  the  protec- 
tion of  persons  traveling  on  the  highway. 
The  duties  imposed  by  law  upon  the  driver 
of  a  motorcycle  require  him  to  keep  his  eyes 
upon  the  road  and  to  look  ahead  for  the  pur- 
pose of  protecting  other  persons  using  the 
public  highway  from  probable  injury  result- 
ing from  fiist  driving  or  other  negligence. 
Since  the  statute'  imposed  upon  defendant  no 
duty  to  the  plaintiff,  the  evidence  failed  to 
show  negligence.  It  Is  only  where  the  de- 
fendant wrongfully  fails  to  perform  some  du- 
•ty  owed  to  the  plainttfT  that  a  cause  of  ac- 
tion based  upon  negligence  can  exist.  Taw- 
ney  v.  A.,  T.  &  S.  F.  Ry.  Co.,  84  Kan.  354, 
114  Pac.  223 ;  Denton  v.  M.,  K.  &  T.  Ry.  Ca, 
90  Kan.  51,  133  Pac.  568,  -47  L.  B.  A.  (N.  S.) 
820,  Ann.  Cas.  1915B.  639.  Moreover,  there 
was  no  evidence  tending  to  show  that  a  mo- 


torcycle running  at  40  miles  an  hour  would 
make  any  more  noise,  or  be  any  more  like- 
ly to  frighten  a  horse  in  an  adjoining  field, 
than  one  running  at  25  miles  an  hour,  which 
was  the  rate  of  speed  allowed  by  the  statute. 
Counsel  for  the  plaintiff  admit  they  have  not 
been  able  to  find  any  case  or  precedent  directly 
in  point,  and  we  have  found  none,  but  on  the 
general  principles  upon  which  actions  for 
negligence  are  based,  we  are  satisfied  that 
tbe  plaintiff  cannot  recover. 

Tbe  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(102  Kan.  6S) 
NOBBIS  V.  EVANS  et  al.    (No.  21344.) 
(Supreme  Court  of  Kansas.    March  9, 1918.) 

(Bullabui  iy  t\«  Court.) 

MOBTOAOES  ®=>52d(3)  —  FOBECLOSUBE  SAIX  — 
CONFIBMATION. 

In  a  suit  by  the  bolder  of  a  junior  judgment 
to  set  aside  the  confirmation  of  a  foreclosure 
sale  and  permit  him  to  redeem  from  the  prior 
judgment,  held,  on  tbe  facts  stated  in  the  opin- 
ion, it  was  error  to  deny  the  reUef  prayed  for. 

Appeal  from  District  Court,  Barber 
County. 

Suit  to  nature  of  a  bill  to  redeem  and  to 
set  aside  confirmation  of  sale  in  a  foreclo- 
sure proceeding  by  L.  M.  Norris  against 
Emma  Evans  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions  to  set  aside 
the  confirmation  and  to  permit  plaintiff  to 
redeem. 

Sam  K.  Sullivan  and.H.  S.  Burke,  both  of 
Newklrk,  Okl.,  and  6.  M.  Martin,  of  Medi- 
cine Lodge,  for  appellant  Noble  ft  Tlncher 
and  Samuel  Griffin,  all  of  Medicine  Lodge, 
for  appellees. 

POBTBR,  J.  The  suit  was  one  in  the  na- 
ture of  a  bill  to  redeem  and  to  set  aside  the 
confirmation  of  a  sale  in  a  foreclosure  pro- 
ceeding. The  plaintiff  appeals  from  a  Judg- 
ment denying  him  relief. 

L.  M.  Norris,  the  plaintiff,  resided  In  IIU- 
nois.  He  was  tbe  bolder  of  a  mortgage  on 
a  farm  in  Barber  county  subject  to  a  prior 
mortgage  to  the  Warren  Mortgage  Company. 
In  May,  1916,  an  action  in  foreclosure 
brought  by  the  Warren  Mortgage  Company 
was  pending  in  the  district  court.  Norris 
filed  a  cross-petition  setting  up  his  second 
lien.  Seward  I.  Field  was  the  loChl  at- 
torney for  the  Warren  Mortgage  Company, 
and  had  traded  for  the  equity  in  tbe  land 
subject  to  both'  mortgages.  His  deed  was 
recorded  on  the  4th  day  of  March,  191S.  On 
May  1st  he  wrote  to  Carl  F.  Trultt,  who  re 
sided  In  Oklahoma,  and  who  was  the  attor- 
ney for  L.  M.  Norris,  the  following  letter: 

"I  have  just  learned  that  yon  represent  the 
cross-petitioner  and  second  lienholder  in  the 
case  of  the  Warren  Mortgage  Company  against 
Emma  Evans,  pending  in  our  court.  No.  4997. 
In  this  connection  I  represent  the  Warren  Mort- 
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!  Company,  bolclen  of  tbe  first  mortgage,  and 
writing  yon  to  state  that  court  will  convene 
,  regularly,  on  the  16th  day  of  May,  at  2 
>ck  in  the  afternoon,  and  we  can  probably 
nge  to  take  a  judgment  at  that  time.  Our 
t  is  supposed  to  convene  here  on  the  8th 
of  May,  but  I  understand  the  judge  is  not 
g  to  get  down  here  untU  the  15th,  in  tbe 
moon.  It  might  be  that  if  you  could  send 
igures,  I  could  arrange  to  take  judgment  on 
If  of  both  parties  as  per  journal  entry  and 
;ould  agree  upon  the  journal  entry  without 
necessity  of  your  making  a  trip  here.  Of 
se  it  will  be  all  right  for  yon  to  come  on 
we  can  take  the  judgment  here  that  day 
ray,  unless  you  care  to  submit  figures  and 
11  take  judgment  for  both  parties  u  yon  de- 

n  May  10th  Mr.  Trnltt  replied  as  fol- 
i: 

Ve  have  your  letter  of  a  few  days  ago  in 
■b  you -so  kindly  offer  to  represent  us  at  the 
term  of  district  court  in  your  county,  which 
enes  in  about  a  week,  in  the  foreclosure 
now  pending  therein  and  in  which  we  rep- 
it  tbe  cross-petitioner.  We  inclose  herewith 
ief  suggestion  of  some  parts  of  the  journal 
y  of  judgment  that  we  would  like  incor- 
ted  in  the  jonmal  entry  as  approved  by  the 
t  and  as  filed  in  this  cause.  The  inclosed  is 
It  only  as  a  suggestion  of  about  what  we 
Id  like  in  part,  we  have  also  made  a  brief 
'ence  to  some  parts  of  the  judgment  in  favor 
our  client,  the  plaintiff,  only  because  we 
1  better  explain  what  we  were  getting  at  in 
part  of  the  journal  entry,  and  is  not  in- 
sd  as  any  suggestion  of  what  your  part  of 
lournal  entry  should  or  should  not  be — you 
very  capable  of  doing  that  part  yourself, 
rder  of  sale  issues  after  six  months,  as .  in 
state,  then  you  will  of  course  make  this 
lal  entry  show  such  time,  the  main  thing  we 
:  is  a  personal  judgment  against  L.  Dora 
lall,  Lucinda  Randall,  and  Emma  Evans, 
ddition,  of  course,  to  the  judgment  fore- 
ng  this  mortgage.  If  you  have  time  before 
t  convenes  to  send  us  a  copy  of  the  journal 
r  as  compiled  by  yoo  including  oar  part 
as  ready  for  the  approval  of  the  court,  we 
be  glad  to  look  over  same  and  will  return 
'.  at  once  if  you  so  desire.  We  ask  this 
•  we  are  anxious  to  get  proper  judgment 
at  same  time  do  not  feel  that  it  is  neces- 
for  us  to  come  np  there  since  yoa  have  been 
enough  to  volunteer  your  services  in  this 
er.  Any  expenses  in  drawing  this  journal 
^  stenographer  fees,  etc.,  we  shall  expect 
(imbnrse  you  for  our  part." 

answer  to  Mr.  Tmltt's  letter,  Mr.  Field 
:e  May  12th  as  follows: 

have  your  letter  of  May  10th  in  reference 
ttae  of  the  Warren  Mortgage  Company  v. 
la  Evans  and  others.  In  this  connection  I 
lot  mean  to  imply  by  my  letter  that  I  want- 
)  represent  the  cross-petitioner,  only  that  T 
ght  I  could  save  Mr.  Truitt  a  trip  over  here, 
I  foreclosure  matters,  we  usually  find  that 
>  is  nothing  to  do  except  to  agree  upon  a 
lal  entry,  and  I  thouj;ht  perhaps  it  would  be 
nnecessary  trip  for  him  and  we  could  handle 
rough  the  mails,  as  I  should  be  glad  to  do 

matter  of  courtesy.  In  this  connection, 
(ver,  while  I  represent  the  plaintiff,  locally, 
iso  happens  that  I   am   the  owner  of  the 

against  which  this  mortgage  is  being  fore- 
d.  I  explained  this  matter  to  the  general 
ney  for  tbe  Warren  people  and  thought  it 
you  to  advise  yon  to  the  same  effect,  al- 
Sh  my  deed  is  on  record.    I  am  forwarding 

suggestion  as  to  the  journal  entry  to  Mr. 
il.  Suddock.  of  Empona,  the  general  attor- 

for  tbe  plaintiff,  and  am  suggesting  to 
that  he  prepare  the  journal  entry  or  I  will 
}  if  be  wishes  me  to.    *    *    *    Again,  yon 


.have  our  old  Kansas  fbreclosare  law  in  Okla- 
homa, which  provides  a  stay  of  execution  for 
nx  months  and  then  sale,  with  immediate  de- 
I  livery  of  deed  on  confirmation.  We  have  a  re- 
!  demption  law  here,  under  which  we  sell  the 
I  property  immediate^  after  judgment  or  as  soon 
I  as_  it  can  be  advertised.  Upon  confirmation  of 
this  sale  a  certificate  of  purchase  is  given  to 
the  purchaser  and  the  owner  of  the  property 
allowed  IS  months  from  the  date  of  the  sale  to 
redeem  frmn  tbe  sale  at  the  amount  sold  for, 
with  interest:  upon  failure  to  make  such  re- 
demption during  the  18  months,  a  deed  then  is- 
sues to  the  purchaser  and  during  which  18 
months  the  owner  of  the  property  is  entitled  to 
possession.  Junior  creditors,  such  as  second 
mortgage  holders,  like  yourself,  also  have  re- 
demption rights  and  may  redeem  from  the  cer- 
tificate holder  and  thereby  add  their  junior 
claims  to  the  amount  of  the  certificate,  and  the 
owner  redeeming  thereafter  must  pay  the 
amount  of  tbe  certificate  and  tbe  amount  of 
the  junior  creditor's  claim,  such  as  yourself, 
who  has  redeemed  from  the  certificate.  These 
are  mere  matters  of  practice,  however,  and  we 
always  take  care  of  them  in  the  journal  entry 
and  It  works  out  very  simply.  This,  of  course, 
would  change  some  of  your  suggestions  in  the 
journal  entry  but  the  statute  will  be  followed 
in  these  matters.  *  *  *  As  above  stated,  I 
am  forwarding  your  suggestions  and  copy  of 
this  letter  to  Mr.  Suddock  to  draw  tbe  Jonmal 
entry,  or  he  may  refer  it  back  to  me  and  I 
wiU  draw  it" 

On  May  16tb  Mr.  Truitt  received  another 
letter  from  Mr.  Field,  as. follows: 

"In  the  case  of  Warren  Mortgage  Company  v. 
Evans,  judgment  was  rendered  this  morning  as 
follows:  'Service  by  publication  approved  and 
judgment  for  plaintiff  in  tbe  sum  of  $3,224.50. 
Foreclosure  of  mortgage  and  awarded  first  lien. 
Judgment  for  cross-petition,  L.  M.  Norris,  for 
$3,£^.80,  foreclosure  of  mortgage  and  awarded 
second  lien.  Original  papers  filed  for  cancella- 
tion. Period  of  redemption  fixed  at  18  months.' 
I  am  busy  trying  jury  cases  but  so  soon  as  I 
get  a  few  moments  time,  I  will  prepare  journal 
entry  and  forward  to  you  for  approval  together 
with  office  copy  for  your  files.  I  believe  this 
is  exactly  in  accordance  with  your  figures  and 
idea  of  the  case,  except  that  I  have  omitted  tlie 
item  of  $200.00  attorney  fee.  I  took  this  matter 
up  with  tbe  court  and  I  think  there  is  no  ques- 
tion as  to  the  correctness  of  my  position  under 
the  Kansas  law.  If  yon  care  to  present  this 
matter  you  may  come  up  and  we  will  take  it  up, 
or  present  it  to  tbe  court  through  the  mail  If 
you  prefer;  but  I  believe  the  journal  entry  will 
stand  as  the  order  is  rendered.  I  trust  this  is 
satisfactory." 

On  May  22d,  Mr,  Field  wrote  again  as 
follows: 

"In  the  case  of  the  Warren  Mortgage  Compa- 
ny V.  Evans  et  al.,  I  inclose  herewith  for  exam- 
ination a  journal  entry  of  judgment  I  have  pre- 
pared in  accordance  with  the  judgment  rendered 
on  the  leth.  In  preparing  this  journal  entry  I 
have  made  it  read  to  render  a  personal  judg- 
ment in  favor  of  your  client,  Ik  M.  fforris,  and 
against  the  defendants,  Randall,  as  suggested  by 
you,  BO  that  it  will  be  good  for  what  it  is  worth 
as  a  personal  judgment.  Will  you  kindly  exam- 
ine same,  and  if  it  meets  with  your  approval, 
sign  and  return  to  me  at  once,  and  I  will  get  it 
signed  by  the  judge  and  filed  before  court  ad- 
journs and  the  judge  goes  home,  which  will  be 
some  time  this  week?  This  provides  for  an  18 
months'  period  of  redemption  to  the  defendants 
and  junior  lienholders,  such  as  your  client,  from 
the  date  of  the  foreclosure  sale." 

Mr.  Xruitt  made  no  reply  to  any  of  the 
letters  except  tbe  first  one.    He  testified  that 
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on  receipt  cH  the  letter  of  May  22d  be  talked 
with  Mr.  Eleld  over  the  telephone  and  that  on 
June  7th  he  wrote  Judge  Hay;  that  Judge 
Bay  answered  stating  that  In  his  opinion  the 
showing  was  not  sufficient  to  justify  shorten- 
ing the  period  of  redemption;  that  he  tried 
several  times  during  the  month  of  June  to 
reach  Mr.  Field  by  telephone,  but  was  un- 
able to  get  in  communication  with  him;  that 
on  the  28th  of  June  he  wrote  Mr.  Field  in- 
Qulring  at  what  time  the  real  estate  would  be 
sold  and  U  the  same  had  been  advertised 
for  sale,  but  received  no  reply;  that  In  the 
first  days  of  July,  be  tried  to  communicate 
with  him  over  the  telephcme  but  received 
word  that  Mr.  Field  was  out  of  town.  Short- 
ly thereafter  he  telephoned  the  clerk  and  was 
told  that  the  land  had  been  sold,  the  sale 
confirmed  on  the  Sd  day  of  July,  and  that  re- 
demption bad  been  made. 

It  appears  that  on  the  27th  of  May,  Mr. 
Field,  as  attorney  for  the  Warren  Mortgage 
Company,  caused  an  order  of  sale  to  be  is- 
sued and  the  sale  advertised  for  July  1st.  At 
this  time  the  Journal  entry  had  not  been  set- 
tled or  agreed  upon.  The  land  was  sold  and 
bid  In  by  Mr.  Field  for  the  Warren  Mortgage 
Company  for  the  amount  of  its  Judgment 
Mr.  Field  was  the  only  bidder  at  the  sale. 
On  the  same  day  be  filed  a  motion  for  confir- 
mation. On  July  3d  there  was  a  special  ses- 
sion of  the  court,  at  wblcb  the  sale  was  con- 
firmed and  at  the  same  time  Mr.  Field  pre- 
sented the  Journal  entry  to  the  Judge,  and  it 
was  aM)roved.  The  amount  of  the  Warren 
Mortgage  Company  Judgment  was  $3,224.50. 
The  amount  of  the  Norris  Judgment  which 
was  a  second  lien  was  $3,828.80.  Immediate- 
ly after  the  sale  was  confirmed  Mr.  Field 
paid  the  amount  of  the  Warren  Mortgage 
Company's  Judgment  and  redeemed  the  land 
as  owner. 

Mr.  Field  was  a  witness  and  produced  a 
letter  written  by  him  on  May  23,  1916,  to 
Judge  Hay,  as  follows: 

"In  the  case  of  the  Warren  Mortgage  Com- 
pany V.  Evans,  you  will  perhaps  recall  that  on 
the  16th  I  took  judCTnent  by  default  for  the 
plaintiff  for  something  over  $3,200.00  and  for 
cross-petitioner  on  second  mortgage  on  behalf 
of  Mr.  Car!  F.  Truitt  for  something  over  $3,- 
800.00.  I  sent  journal  entry  to  Mr.  Trnitt  for 
approval,  and  be  calls  me  np  to  say  that  he 
wants  the  period  of  redemption  reduced  to  less 
than  18  months.  After  talking  with  him  over 
the  long  distance  telephone,  I  suggested  that  he 
send  the  J.  E.  direct  to  you  and  if  you  saw  fit 
to  reduce  the  period  of  redemption  on  his  show- 
ing it  would  be  all  right  with  me;  so  I  am  writ- 
ing to  give  my  side  of  it,  as  he  will  probably 
explain  his  position.  I  do  not  wish  the  period  of 
redemption  reduced,  as  I  am  the  owner  of  the 
equity,  personally.  Perhaps  that  ought  not  to 
have  any  weight,  but  the  facts  are  that  neither 
of  the  mortgages  on  the  land  is  a  purchase  mon- 
ey mortgage— both  represent  loans ;  and  also, 
the  land  is  rented,  mostly  farmed,  balance  in 
pasture,  also  rented,  all  enclosed  by  fence,  and 
in  the  actual  possession  of  my  tenant  Taxes 
are  in  default,  bat  property  Is  worth  much  more 
than  mortgages  and  taxes.  I  have  just  recently 
acquired  it,  during  the  pendency  of  the  case,  and 
wish  to  merge  all  indebtedness  against  it  into 


one  certificate  of  pnrchase  lo  I  can  handle  it  b> 
better  advantage." 

He  farther  testified  that  he  did  not  write 
Mr.  Tmltt  at  any  time  to  teU  him  that  the 
notice  was  running  and  that  the  property 
would  be  sold;  his  excuse  being  that  be  bad 
written  Mr.  Truitt  four  letters  to  which  he 
bad  received  no  answer.    He  was  asked: 

"Q.  Too  didn't  notify  Mr.  Truitt  it  was 
bought  and  there  was  going  to  be  a  session  of 
court  here  on  the  30th?  A.  No,  sir.  Q.  When 
did  you  first  know  there  was  going  to  be  one 
here  on  the  30tb?  A  The  county  attorney  and 
I  and  some  other  attorneys,  I  am  not  sure  who, 
there  were  several  talking.  There  was  some- 
body in  jail  and  wanted  to  plead  guilty  and  get 
away  to  the  penitentiary  and  serve  his  time. 
It  was  discussed  calling  the  judge  down  and  I 
think  somebody  wanted  to  plead  guilty  and  get 
away  and  I  think  that  was  the  occasion  of  a 
special  session.  •  •  •  Q.  You  were  Interest- 
ed in  the  judge  coming  down  so  as  to  get  a  con- 
firmation on  the  80th?  A.  Yes,  air.  •  •  • 
Q.  You  got  it  done,  did  you  not?  A.  Yes,  sir. 
Q.  And  then  you  immediately  redeemed  It?  A 
Yes,  sir ;  I  did.  Q.  You  didn't  mean  to  tell  the 
court  it  was  not  your  intention  in  writing  this 
letter  that  Mr.  Norris  would  have  18  months  to 
redeem  as  well  as  you  would  have —  A.  Under- 
stand this.  When  this  gentleman  wrote  me  back 
and  disclosed  to  me  that  he  did  not  know  any- 
thing about  the  Kansas  foreclosure  laws  I  an- 
dertook,  in  a  two-page  letter,  to  explain  it  to 
him  and  I  think  I  explained  it  to  him  fairly  and 
told  him  what  his  rights  were  and  what  the  re- 
demption period  would  be  and  that  was  be- 
fore judgment  was  rendered  and  his  client  would 
have  hia  right  This  letter  is  in  evidence  here. 
*  •  •  Q.  You  were  sufficiently  interested  to 
have  a  special  day  by  request  and  have  soma 
other  reason  why  the  court  should  be  here?  A. 
I  did  not  order  that  day.  Q.  You  knew  if  the 
court  did  not  come  until  October  you  coald  not 
,get  a  confirmation  of  that  sale  until  he  did  come? 
A.  I  think  I  could  have  got  a  confirmation  on 
the  9th  of  October  because  everything  was 
regular  and  clean  and  clear  and  I  still  think  it 
the  court  had  not  got  down  here  all  summer  (and 
he  usnallv  comes  two  or  three  times)  on  tha 
9th  day  of  October  he  would  have  confirmed  that 
sale." 

He  further  testified  that  be  was  tbe  only 
bidder  at  the  sale  and  bid  for  hU  client,  the 
Warren  Mortgage  Company.  He  denied  re- 
ceiving a  letter  of  June  28tb  asking  ab<Sut 
the  time  of  sale,  and  denied  that  in  the  tele- 
phone conversation  there  was  anything  said 
about  postponing  the  proceedings  in  order 
to  present  the  matter  of  the  period  of  r^ 
demption  to  Judge  Hay.  His  testimony  is 
that  in  the  conversation  over  the  telephone 
Mr.  Truitt  said  be  had  received  tbe  Journal 
entry  and  that  it  was  all  right  except  that 
he  did  not  like  tbe  18  months'  period  of  re- 
demption that  was  allowed;  that  be  then 
Informed  Mr.  Truitt  under  what  circum- 
stances the  Judge  would  reduce  the  period, 
and  that  he  did  not  think  Mr.  Truitt  was  en- 
titled to  have  it  fixed  at  6  months;  but  told 
him  if  he  was  not  satisfied  wltb  the  18 
months  to  send  tbe  Journal  entry  to  Judge 
Hay  and  present  his  side  of  the  case,  "and  I 
will  write  him  a  letter  and  tell  him  my  sldc^ 
and  If  Judge  Hay  sees  fit  to  reduce  the  peri- 
od of  redemption,  it  will  be  all  right  wltb 
me." 


Digitized  by 


Google 


Kan.) 


NOBRIS  y.  EVANS 


609 


The  land  in  controversy  Is  shown  by  the 
testimony  to  be  worth  from  $6,400  to  $8,000. 
Under  the  Judgment  of  the  district  court  the 
plaintiff  loses  his  lien  and  Mr.  Field  obtains 
the  land  for  the  amount  of  the  first  lien. 

The  plaintiff  in  the  present  suit  was  rep- 
resented In  the  foreclosure  proceedings  by  an 
attorney  who  resided  in  Oklahoma  and  who 
seems  to  hare  been  unfamiliar  with  the 
Kansas  laws  respecting  foreclosures  and  the 
rights  of  Junior  lienholders.  Even  after  dis- 
covering his  ignorance  of  the  Kansas  6tat> 
utes,  the  attorney  was  negligent  in  falling  to 
make  himself  familiar  with  the  law  affecting 
his  client's  interest.  Apparently  he  relied  up- 
on the  fairness  and  courtesy  of  the  defend- 
ant's attorney  to  protect  his  client's  rights. 
Irrespective  of  Mr.  Field's  motive,  it  is  obvi- 
ous, we  think,  that  the  natural  effect  of  his 
letter  offering  to  act  for  Mr.  Trultt,  together 
with  the  apparent  candor  and  frankness  of 
all  the  other  correspondence,  ha4  the  effect  to 
lull  the  attorney  into  the  belief  that  no  ad- 
vantage would  t>e  taken  of  his  Ignorance  of 
the  Kansas  law,  nor  of  his  failure  personally 
to  give  attention  to  the  date  of  the  sale. 
Originally  Mr.  Field  owed  no  duty  to  the 
plaintiff  or  bis  attorney ;  In  fact,  he  represent- 
ed opposing  interests,  those  of  his  own  client 
and  of  himself  as  owner  of  the  land ;  but  It 
would  be  going  too  far  to  say  that  after  en- 
couraging the  nonattendance  of  the  opposing 
attorney  at  court  by  voluntarily  offering  to 
act  for  bUn  in  taking  the  Judgment  and  to 
prepare  a  Journal  entry  to  be  agreed  upon,  he 
was  In  a  position  where  in  conscience  and 
equity  he  could  take  advantage  of  the  absence 
of  plaintiff's  attorney,  and  especially  of  that 
attorney's  ignorance  of  the  fact  that  a  sale 
of  the  property  was  pending,  and  that  a  spe- 
cial session  of  court  had  been  arranged  at 
which  confirmation  could  be  had.  True,  in 
the  second  letter  be  disclaims  any  intention 
of  acting  as  the  attorney  for  Mr.  Truitt's 
client,  but  this  frank  statement  of  itself 
might  have  toided  only  to  increase  the  at- 
torney's confidence. 

Although  the  petition  alleged  actual  fraud 
and  an  attonpt  to  procure  an  unconscionable 
advantage  of  the  plaintiff  by  a  studied  at- 
tempt to  deceive  his  attorney,  it  was  not 
necessary  that  this  claim  should  be  estab- 
lished in  order  to  entitle  the  plaintiff  to  the 
relief  demanded,  and  the  Judgment  of  the 
trial  court  Is  that  fraud  bad  not  been  proved. 
Since  the  procedure  in  confirmation  of  sales 
was  amended  In  1893  (Civil  Ciode,  |  500  [Gen. 
St  1915,  S  7404]),  the  trial  court  1«  not  ex- 
pected to  close  its  ears  to  all  equitable  con- 
siderations and  confirm  a  sale  as  a  matter 
of  course,  merely  because  the  record  shows 
no  irregularity  In  the  movement  of  the  Judi- 
cial machinery  by  which  the  sale  was  ac- 
complished. Even  before  the  statute  was 
amended  it  was  held  that: 
'  "Inadeqnaey  of  price,  taken  alone,  is  seldom  If 
ever  sufficient  to  authorize  the  setting  aside  of 
a  sheriff's  sale;    yet  great  inadequacy  of  price 
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is  a  circumstance  which  courts  will  always  re- 
gard with  snspicion,  and  in  such  cas^  slight  ad- 
ditional circumstances  only  are  required  to  au- 
thorize the  setting  aside  of  tlie  sale."  Means  v. 
Rosevear,  42  Kan.  377,  22  Pac.  319. 

To  the  same  effect  is  Dewey  v.  Llnscott,  20 
Kan.  684. 

In  Bank  v.  Murray,  84  Kan.  524,  533,  114 
Pac.  847,  and  in  other,  recent  cases,  the 
amendment  has  been  referred  to  as  imposing 
n];>on  the  court  the  same  powers  and  respon- 
sibilities that  rested  upon  the  chancellor  of 
the  old  court  of  equity  in  a  suit  in  the  na- 
ture of  a  bill  to  redeem.  In  the  case  last 
cited  the  court  approved  the  following  lan- 
guage from  Graffam  v.  Burgess,  117  U.  S. 
180,  190,  6  Sup.  Ct.  686,  691  (29  L.  Ed.  839) : 

"Looking  at  the  whole  case,  the  traces  of  de- 
sign on  the  part  of  Graffam  to  mislead  the  com- 
plainant, to  lull  her  into  security,  and  thus  to 
prevent  her  from  redeeming  the  property,  are 
abundantly  manifest,  and  such  design  must  be 
assumed  as  an  established  fact.  *  *  *  As 
already  perceived,  we  do  not  rest  our  conclusion 
alone  upon  the  gross  inadequacy  of  the  consider- 
ation of  the  sale;  bat  upon  that  in  connection 
with  the  unfair  conduct  of  the  defendant  in  tak- 
ing advantage  of  the  complainant's  igniorance  of 
the  sale,  and  giving  her  no  intelligible  notice  or 
intimation  of  it,  or  of  his  intended  seizure  of  the 
property  after  the  year  of  redemption  had  pass- 
ed, but  standing  by  and  seeing  her  expend  large 
sums  of  money  upon  it,  even  after  the  year  had 
expired.  This,  we  think,  presents. a  case  suffi- 
ciently strong  to  justify  the  action  of  the  court 
below,  at  least  to  the  extent  to  which  it  went 
in  making  the  decree  appealed  from  (allowing 
the  owner  to  redeem)." 

The  opinion  also  quoted  with  approval 
from  Pewabic  Milling  Co.  v.  Mason,  146  U.  S. 
349,  356,  12  Sup.  Ct.  887,  888  (36  Ia  Ed.  732). 
where,  after  stating  the  rule  that  there  is  a 
measure  of  discretion  In  a  court  of  equity  in 
such  matters,  Mr.  Justice  Brewer  said: 

"And  after  a  sale  has  once  been  made,  he  will, 
certainly  before  confirmation,  see  that  no  wrong 
has  been  accomplished  in  and  by  the  manner  in 
which  it  was  conducted." 

In  Bank  v.  Murray,  snpra,  we  held  also 
that  Inasmuch  as  the  entire  evidence  on 
which  the  trial  court  acted  bad  l>een  ab- 
stracted "we  may  properly  reach  onr  own 
conclusions  thereon." 

As  the  judgment  stands,  the  plaintiff,  who 
was  himself  without  fault,  and  who  offers  to 
do  equity  by  bidding  the  amount  of  the  flrst 
and  second  liens  or  by  redeeming  from  the 
first.  Is  compelled  to  lose  his  entire  lien,  while 
one  who  purchased  the  property  subject  to 
both  liens  gets  a  clear  title  merely  by  satis- 
fying the  first,  and  is  thus  permitted  to  take 
advantage  of  the  absence  and  neglect  of 
plaintifTs  attorney  to  attend  and  bid  at  the 
sale  under  such  circumstances  as,  in  our 
opinion,  renders  the  judgment  unconscion- 
able and  inequitable. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  set  aside  the 
confirmation  and  permit  plaintiff  to  redeem. 

JOHNSTON,  C.  J.,  and  MASON,  WEST, 
MARSHALL,  and  DAWSON,  JJ.,  concurring. 
BURGH,  J.,  concurring  in  the  result. 
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(US  Kui.  658) 

BOARD  OF  COirKS  OF  DOUGLAS  COUN- 
TY V.  CITT   OF  LAWRENCE. 
(No.  21380.) 

(Sapreme  Court  of  KHnaan.    March  9,  1918.) 

fSvtUilut  hy  the  Court.) 

1.  Dkdicatior   €=354— Town -Sitb  Pubfosbs 

—Levees— Stkeets  and  Pabkh— Statute. 
When  the  founders  of  a  city  or  town  exe- 
cute, file,  and  record  the  plat  of  the  property 
devoted  by  them  to  town-site  purposes,  the 
fee  title  of  the  levees,  streets,  aUeys,  parks, 
and  the  like  vests  in  the  county  forever  in 
tmat  for  the  public  by  operation  of  law. 

2.  Dedication  «s»60— Levees,  Stbeets,  etc. 
—Possession  and  Contbol. 

The  lawful  possession,  dominion,  and  con- 
trol of  all  levees,  streets,  and  the  like,  dedicat- 
ed to  the  public  by  the  founders  of  a  town  site, 
are  vested  in  the  city  by  operation  of  law. 
8.  Dedication  «=:»60— Municipal  Duties— 
Levees. 

A  city  cannot  by  executing  a  deed  of  con- 
veyance to  a  part  of  a  public  levee  disable  it- 
self of  its  public  municipal  power  nor  relin- 
quish its  public  municipal  duty  to  control  the 
property  for  the  public  good. 

4.  Adverse  PoasESSioN  «=:»8(1)  —  Dedica- 
tion <S=>63(2)  —  Estoppel  <S=>62(4)  — 
LniiTATioN  OF  Actions   4s»11(3)— Duties 

AND     PbIVILEQES     CONFERBKD     FOB     PUBUC 

Benefit. 
Those  rights,  duties,  and  i>rivilege8  con- 
ferred and  imposed  upon  a  municipal  corpora- 
tion exclusively  for  tbt  public  benefit  cannot 
ordinarily  be  lost  through  nonuse,  laches,  es- 
toppel, or  adverse  possession,  and  statutes  of 
Uxoitation  are  not  ordinarily  applicable  thereto. 

Appeal  from  District  C!ourt,  Dooglas 
Coanty. 

Action  by  the  Board  of  County  Commis- 
sioners of  Douglas  County  against  the  City 
of  Lawrence.  Judgment  for  defendant,  and 
plaintiff  api)eal8.    A£Brmed. 

J.  S.  Amicic,  of  Lawrence,  for  appellant 
Thomas  Harley  and  J.  W.  Ward,  both  of 
Lawrence,  for  appellee. 

DAWSON,  J.  This  was  an  action  by  the 
board  of  county  commissioners  of  Douglas 
county  against  the  city  of  Lawrence  to  quiet 
its  title  to  a  small  tract  of  land  on  the  bank 
of  the  Kansas  river  in  the  city  of  Lawrence. 
The  county's  title  sought  to  be  quieted  was 
based  on  a  deed  from  the  city  to  the  county 
executed  in  1860.  The  defendant  city  pre- 
vailed, on  the  following  facts  and  conclusions 
of  law  as  found  and  determined  by  the  trial 
court: 

"(1)  The  tract  of  land  in  dispute  in  this  case 
la  clearly  marked  on  the  plat  attached  to  the 
pleadings.  It  is  bounded  on  tfae  north  by  the 
Kansas  river,  on  the  west  by  tfae  west  line  of 
Vermont  street  produced,  on  the  south  by 
Pinckney  street,  and  on  the  east  by  the  west 
line  of  Massachusetts  street  produced.  The 
ground  forms  a  portion  of  the  original  town 
site  of  Lawrence. 

"(2)  The  original  town-site  company  filed  its 
plat  in  the  late  '50's,  and  on  that  plat  this  land 
was  marked  'llievee.'  This  plat  was  destroyed 
by  fire  in  the  Quantrell  raid  of  1863,  but  anoth- 
er was   reproduced   by   a   competent  engineer 


later  by  order  of  the  board  of  county  commis- 
sioners. 

"(S)  In  June,  1860,  the  dty  of  Lawrence  by 
Its  proper  officers  executed  and  delivered  to 
Douglas  county  a  warranty  deed  for  the  land 
in  question,  and  a  few  years  later  the  county 
erected  a  jail  thereon  and  used  it  for  jail  pur- 
poses until  some  five  or  six  years  ago,  when  it 
erected  a  new  jail  on  another  site. 

"(4)  In  1866  certain  persons  representing 
themselves  to  be  'trustees  of  the  Lawrence 
Town  Company'  executed  a  deed  of  conveyance 
to  the  city  of  Lawrence  for  this  property. 

"(6)  The  county  has  leased  this  property  to 
various   persons   from   time    to   time.    *    •    * 

"(7)  If  the  dty  through  its  mayor  and  conn- 
dlmen  had  the  authority  so  to  do,  it  has  parted 
with  all  of  its  title  to  the  real  estate  in  ques- 
tion to  the  county,  both  by  actual  transfer  and 
by  permitting  the  county  to  use  the  same  open- 
ly, notoriously,  and  adversely  for  more  than 
15  years. 

"Condasions  of  Law. 

"(1)  When  the  plat  of  the  original  town  site 
was  filed,  it  vested  the  title  of  the  real  estate 
in  question  in  the  county  for  the  uses  and  pur- 
poses therein  designated.  The  use  and  con- 
trol, however,  was  always  in  the  city. 

"(2)  The  city  was  powerless  to  part  with 
the  title  to  this  real  estate  or  to  its  right  to 
possess  and  use  the  same  for  the  purpose  for 
which  it  was  dedicated. 

"(3)  The  fee  of  the  real  estate  in  question 
is  still  in  the  comity,  not  by  virtue  of  any  con- 
veyance, or  any  adverse  title,  but  it  holds  the 
original  tiUe  vested  in  it  by  the  filing  of  the 
plat;  the  possession  and  use  of  it,  however,  is 
in  the  dty." 

Plaintiff  appeals. 

[1 , 2]  The  county  of  Douglas  has  an  unim- 
peachable fee  title  to  the  land  as  trustee  for 
the  benefit  of  the  public,  and  particularly  for 
that  portion  of  the  public  represented  by  the 
city  of  Lawrence  and  its  Inhabitants;  such 
title  in  trust  being  based  on  the  dedication  of 
the  land  to  public  uses  by  the  original  in- 
corporators of  the  city  of  Lawrence,  as  evi- 
denced by  the  plat  filed  by  them  at  the  time 
the  city  was  founded  about  1854  or  1856. 
Kansas  Stat.  (Territorial)  1859,  a  24;  Gen. 
Stat,  1915,  §g  6797-6808 ;  County  of  B^anklln 
T.  Lathrop,  9  Kan.  453;  Atchison  &  N.  B. 
Co.  T.  Garside,  10  Kan.  552,  SyL  par.  1; 
Wood  T.  National  Waterworks  Co.,  33  Kan. 
590,  7  Pac.  233;  A  &  N.  K.  C!o.  v.  Manley. 
42  Kan.  677,  586,  22  Pac  567;  A,  T.  &  S. 
F,  R.  Co.  v.  Leuning,  52  Kan.  732,  735,  35 
Pac.  801,  803.  In  the  latter  case  the  court 
said: 

"In  this  state  the  fee  of  all  real  estate,  when 
dedicated  to  public  use  by  the  proprietors  of 
any  town  or  city,  vests  absolutely  in  the  county 
wherein  such  real  estate  lies,  and  the  county 
forever  afterwards  holds  the  property  in  trust 
for  such  use.  The  county  holds  the  property  as 
a  mere  agent  of  the  public,  and  in  trust  for 
the  public  use.  But  the  dtv  has  the  control 
over  it  as  another  agent  of  the  public.  Bailroad 
Co.  V.  Garside,  10  Kan.  552;  Showalter  t. 
Railway  Co.,  49  Id.  421  [32  Pac,  42]." 

In  the  Wood  Case,  supra,  part  of  the  syl- 
labus reads: 

"Where  a  proprietor  laying  off  any  dty  or 
town,  or  an  addition  to  any  city  or  town, 
*  *  *  makes  out  a  map  or  plat  thereof,  and 
reserves  for  public  uses  streets  and  alleys,  and 
acknowledges,  certifies,  files,  and  records  the 
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same  with  the  regiater  of  deeds  of  the  county 
in  which  the  city  or  town,  or  addition,  is  sita- 
ate,  the  fee  of  the  streets  and  alleys  dedicated 
to  pablic  nse  vesta  absolutely  in  the  county 
wherein  such  real  estate  lies,  and  the  county 
forever  afterward  hdUn  the  property  in  trust 
for  such  nse;  but  the  dty  has  control  over  It, 
as  another  agent  of  the  public;  and  such 
streets  and  alleys,  under  the  direction  and  con- 
trol of  the  public  authorities,  are  subject  to  be 
appropriated  to  all  the  uses  to  which  the 
streets  of  a  dty  are  usually  devoted,  as  the 
wants  or  conveniences  of  the  people  may  ren- 
der necessary  or  important." 

The  evidence  and  the  inferences  which  may 
properly  be  derived  therefrom  justify  the 
trial  coort'B  second  finding  of  fact  The  deed 
of  the  original  grantor  of  the  town-site  com- 
pany Intended  that  the  levees,  streets,  iwrks, 
etc.,  Bhonld  pass  to  the  public.  That  the 
grantor  directed  that  his  trustees  should 
convey  the  levees,  eta,  by  deed  to  the  town 
corporation  Is  unimportant.  The  statute  des- 
ignated the  proper  mode  of  conveying  the 
property  for  the  uses  intended,  by  the  exe- 
cution, filing,  and  recording  of  the  plat,  and 
that  mode  was  compiled  with.  The  act  of 
18S9  (chapter  24)  was  Intended  so.  far  as  ap- 
plicable to  apply  to  lands  theretofore  tdatted 
for  town  sites  as  well  as  to  those  which 
should  be  platted  thereafter.  Sections  11 
and  12. 

"A  strip  of  land  lying  along  the  margin  of  a 
navigable  stream  was  indaded  in  the  plat  of  a 
dty  and  dedicated  to  the  public  by  the  use  of 
the  word  'Levee'  written  thereon.  Several 
streets  opened  upon  this  tract  and  many  lota 
had  no  other  means  of  ingress  and  egress  ex- 
cept over  and  along  it  Held,  that  its  dedica- 
tion included  its  use  as  a  street  as  well  as  a 
landing  place  for  boats."  McAlpine  v.  Rail- 
way Co.,  68  Kan.  207,  75  Pac  73,  64  I^  R.  A. 
85,  1  Ann.  Cas.  452,  Syl.  par.  1. 

[3]  It  seems,  therefore,  that  when  the  orig- 
inal plat  of  the  city  of  lAwrence  covering 
the  levee  in  question  was  filed  and  recorded, 
the  i»ior  title  holders  parted  with  all  their 
interest  in  the  property  in  dispute,  and  the 
fee  title  in  trust  passed  by  operation  of  law 
to  Douglas  county;'  and  the  beneficial  use 
of  the  land  passed  to  the  general  public ;  and 
the  control  of  the  land  for  the  benefit  of  the 
pablic  passed  to  the  dty  of  Lawrence.  Con- 
sequently the  deed  of  1860  from  the  dty  of 
Liawrence  to  the  county  of  Douglas  convey- 
ed nothing  that  the  county  did  not  then  al- 
ready possess — the 'fee  title  to  the  property; 
and  the  deed  from  the  dty  to  tbe  county 
executed  In  1860  was  void  because  the  city 
had  no  fee  title  to  convey,  and  It  could  not 
by  Bucb  conveyance  disable  Itself  of  Its  pub- 
lic munldpal  power  nor  relinquish  its  pub- 
lic monidpai  duty  to  control  tbe  property  for 
the  public   good. 

The  deed  of  1866  from  the  trustees  of  the 
Lawrence  Town  Company  to  tbe  dty  was 
of  no  force,  as  tbe  dedication  of  tbe  property 
to  public  uses  several  years  before  had  con- 
veyed all  that  the  grantors  bad  power  to 
oonrey.  And  tbe  doctrine  of  the  effect  of 
after-acquired  title  Is  not  applicable. 

A  levee  In  a  dty  dedicated  to  public  use 


does  not  substantially  differ  from  a  street 
or  public  park.  In  Webb  v.  Demopolls,  96 
Ala.  116,  13  Soutb.  289,  21  L.  B.  A.  62,  it  was 
held: 

"A  d^  or  town  has  no  alienable  interest  in 
the  pnbuc  streets  thereof,  but  holds  them  in 
trust  for  its  citizens  and  the  public  generally; 
and  neither  its  acquiescence  in  an  obstruction 
or  private  use  of  a  street  by  a  citizen,  or 
laches  in  resorting  to  legal  remedies  to  remove 
it  nor  the  statute  of  limitations,  nor  the  doc- 
trine of  equitable  estoppel,  nor  prescription, 
can  defeat  the  right  of  tbe  dty  to  maintain  a 
suit  in  equity  to  remove  the  obstruction."  Syl. 
par.  4. 

[4]  While  a  munldpal  corporation  may 
part  with  its  private,  proprietary  rights 
through  conveyances,  or  lose  them  through 
prescription,  adverse  possession,  or  by  stat- 
utes of  limitation,  yet  the  great  weight  of 
authority  is  that  those  rights,  duties,  and 
privileges  which  are  conferred  or  Imposed 
upon  a  munldpal  corporation  exclusively  for 
tbe  public  benefit  are  not  ordinarily  lost 
through  nonuse,  laches,  estoppel,  or  adverse 
possession,  nor  are  statutes  of  limitation  ap- 
plicable tbereta  Simplot  v.  Chicago,  M.  & 
St  P.  Ry.  Co.  (C.  C.)  16  Fed.  350,  SyL  par.  2; 
San  Leandro  v.  Le  Breton,  72  CaL  171,  13 
Pac  405;  Orena  v.  City  of  Sa^ta  Barbara, 
91  Cal.  621,  28  Pac.  268;  Lee  et  aL  v.  Town 
of  Mound  Station,  118  111.  301,  8  N.  E.  759; 
Cheek  v.  City  of  Aurora  et  al.,  92  Ind.  107; 
Wolfe  et  aL  v.  Town  of  SulUvan,  133  Ind. 
331,  32  N.  E.  1017;  City  of  Waterloo  v.  Union 
MIU  Co..  72  Iowa,  437,  34  N.  W.  197;  Tarald- 
son  V.  Town  of  Lime  Springs,  92  Iowa,  187. 
60  N.  W.  658;  Witherspoo&  v.  Meridian,  69 
Miss.  288,  13  South.  843;  Territory  v.  Deeg- 
an,  3  Mont  82;  Price  v.  Inhabitants  of  Plain- 
field,  40  N.  J.  Law.  608;  St  Vincent  Orphan 
Asylum  v.  City  of  Troy,  76  N.  X.  (31  Sidc- 
els)  108,  32  Am.  Bep.  286;  Commonwealth  v. 
Moorehead,  118  Pa.  344,  12  Ati.  424,  4  Am. 
St  Rep.  599;  Sims  v.  Chattanooga,  70  Tenn. 
(2  Lea)  694;  Xates  v.  Town  of  Warrenton, 
84  Ya.  337,  4  S.  £.  818,  10  Am.  St  Bep.  860; 
Ralston  v.  Town  of  Weston,  46  W.  Va.  544, 
33  S.  E.  326,  76  Am.  St  Bep.  834;  Childs  V. 
Nelson,  69  Wis.  125,  33  N.  W,  587. 

There  is  still  another  somewhat  different 
legal  and  equitable  principle  which  bars  the 
rights  of  Douglas  county  as  sought  to  be 
maintained  In  this  action.  The  county  be- 
came the  trustee  holder  of  the  title  in  1855 
or  thereabout  by  operation  of  law.  The 
county  was  thereby  charged  In  law  with  a 
trustee's  duties,  to  hold  the  title  inviolably 
for  the  benefit  of  its  cestui  que  trust,  who  un- 
der this  trust  were  the  general  publla  The 
county  has  always  been  charged  in  law  with 
notice  of  the  rights  of  the  publla  It  could 
acquire  no  Interest  in  tbe  property  Inconsist- 
ent with  its  duty  as  trustee.  It  was  charged 
in  law  with  notice  tbat  the  dty  could  not 
abdicate  Its  public  munldpal  power  nor  es- 
cape its  public  duty  to  control  the  property 
for  the  benefit  of  the  cestui  que  trust,  the 
people  in  general  and  the  inhabitants  of 
Lawrence  in  particular. 
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The  judgment  of  tbe  district  court  was 
correct,  and  It  Is  affirmed.  All  tbe  Justices 
concurriiig: 

(102  Kan.  699) 

CAPITAL  IRON  WORKS  CO.  v.  CHICAGO 

BONDING  &  SURBTX:  CO.  et  al. 

(No.  a769.) 

(Supreme  Court  of  Kansas.    March  9, 1918.) 

(Byllabut  iv  th»  Court.) 
LnoTATion'  OF  Actions  «=>22(7)  —  Bokd  to 

SOPEBSEDB  liMN— CONSTBUCnON  —  LlMITA- 
XIONB. 

The  terms  of  a  bond  given  in  connection 
with  a  contract  for  the  erection  of  a  public 
building  considered,  and  held,  the  bond  was  one 
to  supersede  mechanics'  liens,  to  which  the 
general  statute  of  limitations  applies. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  Capital  Iron  Works  Company 
against  the  (Hhicago  Bonding  &  Surety  Com- 
pany and  another.  Judgment  for  plaintiff, 
and  defendant  named  appeals.    Affirmed. 

Harding,  Deatherage,  Murphy  &  Harris, 
of  Kansas  City,  Mo.,  for  appellant.  GarTer& 
Garver,  of  Topeka,  for  appellee. 

BUROH,  J.  The  action  was  one  to  recover 
on  a  bond  given  in  connection  with  a  con- 
tract for  the  erection  of  a  public  building. 
A  demurrer  was  sustained  to  the  answer, 
which  pleaded  the  statute  of  limitations. 
Judgment  was  rendered  for  the  plalntUf,  and 
the  defendant  appeals. 

The  bond  recited  that  the  principal  and 
surety  were  bound  to  the  state  of  Kansas  for 
the  use  of  all  persons  in  whose  favor  Uens 
might  accrue  by  virtue  of  section  1,  chapter 
183,  of  the  Laws  of  1909,  and  that  if  the 
principal  should  pay  all  claims  which  might 
be  the  basis  of  liens  and  should  pay  all  in- 
debtedness incurred  for  labor  and  material 
furnished  to  erect  the  building,  the  bond 
should  be  void.  The  answer  was  that  the 
bond  was  exacted  under  the  law  requiring  a 
bond  conditioned  to  pay  all  Indebtedness  In- 
curred for  labor  or  material  furnished  to 
erect  the  building;  that  the  bond  sued  on 
was  the  only  bond  required;  that  the  bond 
was  duly  filed  in  the  office  of  the  clerk  of  the 
district  court;  that  the  building  was  com- 
pleted more  than  six  months  before  the  ac- 
tion was  commenced,  and  hence  that  the 
action  was  barred  by  the  special  statute  of 
limitations  contained  in  section  7670  of  the 
General  Statutes  of  1915  (Code  Civ.  Proc.  { 
662).  The  argument  is  that  section  1,  chap- 
ter 183,  of  the  Laws  of  1909,  is  permissive. 
The  contractor  may  give  the  bond  there  pro- 
vided for,  and  should  he  do  so  the  bond  takes 
the  place  of  the  security  afforded  by  me- 
chanics' liens.  To  such  a  bond  the  general 
statute  of  limitations  applies.  Section  7569 
of  the  General  Statutes  of  1915  (Code  Civ. 
Proc.  S  661)  Is  mandatory,  and  required  pub- 


lic officials  to  take  a  bond  conditioned  for 
payment  of  all  Indebtedness  Incurred  for 
labor  and  material  furnished.  The  presump- 
tion is  the  mandate  was  observed.  The  al- 
legations of  the  answer  are  that  the  bond 
was  given  as  required  by  law,  and  no  other 
bond  was  given.  These  allegations  were  ad- 
mitted by  the  demurrer,  and  the  special  stat- 
ute of  limitations  referred  to  must  apply. 

The  terms  of  the  bond  could  not  be  dianged 
by  allegations  of  the  answer  respecting  its 
nature  and  purpose.  The  Instrument  speaks 
for  itself.  It  was  clearly  a  bond  to  supersede 
mechanics'  liens.  The  answer  does  not 
charge  that  the  plalntifT  was  not  a  party  in- 
terested in  such  security,  and  consequently 
the  special  limitation  applicable  to  suits  on 
general  bonds  for  the  payment  of  labor  and 
material  debts  does  not  apply.  Probably  the 
bond  was  sufficient  to  comply  with  section 
7569  because  of  the  added  condition  to  pay 
all  Indebtedness  incurred  for  labor  and  ma- 
terial. If  so,  the  validity  of  the  Instrument 
for  other  purposes  of  security  was  not  im- 
paired. If  not,  the  defendant  cannot  escape 
liability  on  this  bond  because  another  was 
not  also  taken. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


cm  Kan.  Ml) 
SHORE]  et  nx.  v.  ATCHISON,  T.  ft  S.  V.  RT. 

CO.    (No.  21118.) 

(Supreme  Court  of  Kansas.    March  9, 1918.) 

(SifUabu*  (y  the  Court.} 
Cabbiebs    ^=3331(8)— Pabsenqebs—Shzpfkb'b 

Pass— CONTBtBDTOBT  NEaUOENCE. 

One  who  was  traveling  on  a  shipper's  paaa 
aocoinpanying  stock  being  transported  to  market 
got  off  the  caboose  at  a  station  where  the  train 
was  stopping  to  unload  other  stock,  and  wUle 
waiting  at  the  station  was  ordered  or  directed 
by  the  station  agent  and  a  brakeman  to  take  a 
key  and  deliver  it  to  the  train  crew  at  the  cattle 
pens  and  to  ride  back  on  that  part  of  the  train. 
He  voluntarily  obeyed  the  order  or  direction, 
and  while  getting  upon  the  side  of  a  car  to 
ride  back  was  caught  between  the  side  of  the 
car  and  the  cattle  chute,  and  received  injariea 
from  which  he, died.  Held,  that  as  he  volun- 
tarily placed  himself  in  a  position  of  obviona 
danger,  and  was  not  engaged  in  looking  after 
or  caring  for  the  stock  in  his  chaise,  the  rail- 
road company  is  not  liable  in  an  action  to  recov> 
cr  for  his  death.  A.,  T..&  S.  F.  R.  Co.  v. 
Lindley,  42  Kan.  714,  22  Pac.  703,  6  K  R.  A. 
646,  16  Am.  St  Rep.  615. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  E).  Shore  and  Kittle  Shore 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  0>mpany.  Demurrer  to  plaintiffs' 
evidence  sustained,  and  they  appeaL  Af- 
firmed. 

Adams  &  Adams,  of  Widiita,  for  appellants. 
Houston  ft  Brooks,  of  Wichita,  and  W.  B. 
Smith,  O.  J.  Wood,  and  A.  A.,  Scott,  aU  oC 
Topeka,  for  appellee. 
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PORTER,  3.  Alleging  tbat  the  death  of 
tfa^  son,  John  Shore,  was  caused  by  the  de- 
fendant's negligence,  plaintiffs  sued  to  recov- 
er damages.  The  court  sustained  a  demurrer 
to  the  evidence,  and  they  appeal. 

John  Shore  was  In  charge  of  a  carload  of 
cattle  being  shipped  from  Wichita.  At  the 
station  of  Norwich  it  was  necessary  for  the 
defendant  to  unload  two  head  of  stock  at 
the  local  cattle  pens,  which  were  about  1,100 
feet  from  the  railway  station.  Toung  Shore, 
who  was  21  years  of  age,  alighted  from  the 
caboose  and  stood  at  the  station  platform 
waiting  for  the  train  to  resume  Us  journey. 
When  the  train  crew  tn  charge  of  the  car  to 
be  unloaded  arrived  at  the  cattle  pens  the 
cattle  chute  was  found  to  be  locked,  and  It 
became  necessary  to  obtain  a  key  before  the 
car  could  be  unloaded.  They  signaled  the 
station  agent  for  the  key,  and  the  brakeman 
and  the  station  agent  requested  plaintiffs' 
son  to  take  the  key  down  to  the  cattle  chute 
and  ride  back  to  the  station  on  that  part  of 
the  train.  He  took  the  key  and  delivered  It 
to  the  train  crew.  Shortly  afterwards  he  was 
fbund  lying  by  the  track  near  the  cattle 
chute,  and  died  almost  Immediately  from  his 
Injuries.  There  was  no  eyewitness  to  the  ac- 
cident, but  the  circumstances  Indicated  that 
he  climbed  on  the  side  of  one  of  the  cars  to 
ride  back  to  the  station,  and  was  caught  be- 
tween the  side  of  the  car  and  the  end  of  the 
cattle  chute  and  received  the  injuries  which 
resulted  in  his  death.  It  was  contended  that 
because  he  was  acting  under  the  orders  of 
the  station  agent  and  brakeman  performing 
a  service  solely  for  the  defendant's  benefit,  the 
defendant  Is  liable ;  that  It  was  negligent  in 
maintaining  Its  cattle  chute  so  dose  to  the 
tracks  that  a  person  attempting  to  cUmb  np- 
on  the  train  or  ride  upon  the  side  of  the  car 
would  be  knocked  down  and  Injured. 

The  defendant  admits  that  the  fair  lnfer> 
ence  to  be  drawn  from  the  circumstances  in 
evld«ice  are  that  the  deceased  was  caught 
and  crushed  between  the  cattle  chute  and  the 
side  of  one  of  the  cars,  but  insists  there  was 
no  evidence  tending  to  show  any  negligence 
on  the  part  of  the  defendant  It  is  urged 
that  the  act  of  the  station  agent  and  brake- 
man  in  sending  him  down  to  the  chute  with 
the  key  and  telling  him  to  ride  back  on  the 
train  conld  not  have  been  the  cause  of  his 
death ;  that  if  he  was  on  the  side  ladder  of 
the  car,  he  must  have  climbed  on  near  the 
cattle  chute,  and,  by  the  use  of  his  ordinary 
faculties  of  observation,  he  could  have  per- 
ceived the  danger  of  being  injured.  An  au- 
thority relied  upon  by  the  defendant  is  A., 
T.  &  S.  F.  B.  Co.  V.  Lindley,  42  Kan.  714,  22 
Pac  708,  6  U  B.  A.  646,  16  Am.  St  Rep.  516, 
where  a  shipper  of  stock,  at  the  request  of 
the  conductor,  got  on  top  of  the  train  to  help 
signal,  and  was  thrown  off  by  a  sudden  move- 
ment of  the  train  and  injured.  There,  as  in 
the  present  case,  the  train  was  in  charge  of 


the  conductor,  but  It  was  said  in  the  opinion 
that  the  order  or  direction  of  the  conductor 
to  go  on  top  of  the  cars  and  help  signal  "was 
entirely  without  the  routine  of  the  conduc- 
tor's duties;  and  as  it  was  voluntarily 
obeyed  by  Lindley,  It  could  not  fasten  any 
liability  on  the  railroad  company."  If  he 
acted  as  an  employ^  or  brakeman  it  was  of 
his  own  volition.  The  defendant  also  relies 
upon  the  terms  of  the  shipping  contract 
pleaded  in  the  answer,  by  which  the  deceased 
received  free  transportation  with  the  stock, 
and  by  which  he  agreed  to  remain  In  a  safe 
place  In  the  caboose  whUe  the  train  was  in 
motion,  and  that  he  would  not  get  upon  any 
freight  car  while  switching  was  being  done 
or  about  to  be  done  at  stations,  or  at  any 
other  time  or  place. 

In  our  opinion  the  act  of  the  station  agent 
and  brakeman  in  requesting  the  deceased  to 
take  the  key  down  to  the  cattle  chute  and  di- 
recting him  to  ride  back  on  the  train  was  not 
the  cause  of  his  death.  He  was  under  no  ob- 
ligation to  obey  the  order  or  direction  of 
these  employes,  neither  of  whom  bad  any 
charge  of  the  train.  Even  if  the  conductor 
In  whose  sole  charge  the  train  was  bad  giv- 
en him  the  order  It  would  have  been  optional 
with  bim  whether  or  not  he  obeyed  the  re- 
quest. From  his  age  and  intelligence  as 
shown  by  the  evidence,  it  is  apparent  that 
he  most  have  known  the  danger  of  attempt- 
ing to  get  on  the  side  of  a  car  passing  the 
cattle  chute,  and  there  is  nothing  In  the  evi- 
dence to  Indicate  that  any  of  the  employes 
of  the  defendant  saw  or  knew  that  he  was  In 
a  position  of  danger.  It  is  not  even  claimed 
that  the  station  agent  or  brakeman  told  him 
what  position  to  take  on  the  train  or  how  to 
get  on  It,  although  it  would  not  seem  that  if 
this  had  been  done  it  would  have  added  any- 
thing to  the  plaintiffs'  cause  of  action. 

He  voluntarily  placed  himself  in  the  posi- 
tion of  obvious  danger  at  a  time  when  he  was 
not  engaged  In  the  performance  of  any  duties 
connected  with  the  care  of  the  stock  In  his 
charge,  and,  following  the  rule  declared  in 
the  Lindley  Case,  supra,  the  demurrer  to  the 
evidence  was  rightly  sustained. 

The  judgment  is  affirmed.  AH  the  Justices 
concurring. 

(UttKan.  SH) 

MAPLE  OROVE  DRAINAGE  DIST.  v. 

HICKS  et  al.,  Board  of  Highway 

Oom'rs.    (No.  21066.) 

(Supreme  Court  of  Kansas.    March  9, 1918.) 

(8vaahu$  (V  the  OwriJ 

HiOHWATs  «=386— Action  or  Township  0»- 
ncEBS— Mandamus  bt  Dbainaqb  District. 
The  statute  defining  the  powers  and  duties 
of  a  drainage  district  does  not  vest  it  with 
power  to  regalate  the  construction  of  liighways 
or  of  culverts  forming  parts  of  highways  within 
the  district,  but  such  power  over  township  high- 
ways is  vested  in  township  officers;  and  there- 
fore  the   drainage   district   may  not   maintain 


»roT  othar  ouM  sea  Hun«  topic  and  KBT-NUMBXR  In  all  K«r-Numborad  DiswU  and  ladtxM 


Digitized  by 


Google 


614 


m  PAC3IFIC  BEPdBTBB 


(Kan. 


maadamaB  to  compel  township  officers  to  con- 
struct highway  culTerts  in  the  district  so  tliat 
they  will  operate  as  dams  and  sluiceways. 

Appeal  from  District  Oourt,  Donglas 
Coimty. 

Mandamus  by  tbe  Maple  Grove  Drainage 
District  against  A.  A.  Hicks  and  others,  as 
the  Board  of  Highway  Clommissloners  of 
Grant  Townslilp,  Douglas  County.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

J.  B.  Wilson  and  B.  Y.  Pardee,  both  of 
Lawrence,  for  appellant  J.  Q.  A.  Norton 
and  Walter  G.  nilele,  both  of  Lawrence,  for 
appellee& 

JOHNSTON,  C.  J.  This  proceeding  In 
mandamus  was  brought  by  a  drainage  dis- 
trict to  compel  township  officers  acting  as  a 
board  of  highway  commissioners  to  construct 
culverts  of  certain  dimensions  and  form  at 
three  points  on  Iilghways  within  the  drain- 
age district.  Tbe  questionB  Involved  In  tbU 
appeal  arise  upon  tbe  ruling  of  tbe  trial 
court  in  sustaining  a  demurrer  to  plalntUTs 
petition.  It  was  alleged  that  in  the  drain- 
age district  are  three  bayous  or  sections  of 
lowland  separated  by  higher  ground;  that 
at  times  of  excessive  rains  large  quantities  of 
water  collect  in  these  low  places;  that  the 
natural  drainage  in  the  district  Is  in  a  south- 
erly direction  toward  the  Kansas  river;  and 
that  plaintiff  had  caused  surveys  to  be  made 
and  was  proceeding  to  establish  and  complete 
a  system  of  drainage  linder  which  the  water 
would  pass  Into  the  Kansas  river  through  a 
tile  30  inches  in  diameter,  which  was  then 
in  course  of  construction.  Tbe  plans  made 
contemplated  that  the  water  Should  pass' 
from  one  bayou  or  low  place  to  another 
through  pipes  or  openings  not  larger  than 
30  Inches,  and  from  tbe  lower  bayon  through 
the  30-lnch  tile  leading  to  the  river.  On  the 
higher  ground  separating  the  bayous  town- 
ship highways  have  been  established  and  cul- 
verts are  at>out  to  be  built  by  the  township 
officers  with  rectangular  openings  4  feet  by 
8  feet  in  size.  It  Is  alleged  that  these  openings 
would  allow  the  water  to  pass  from  one  bay- 
ou to  another  in  greater  volume  than  could 
be  carried  by  the  tile  or  single  outlet  lead- 
ing to  the  river.  The  district  served  notice 
of  its  purposes  and  plans  upon  the  township 
officers  with  a  demand  that  they  build  cul- 
verts at  certain  designated  places,  not  to  ex- 
ceed 30  Inches  in  diameter,  of  substantial 
material  and  good  construction ;  but  notwith- 
standing the  notice  and  demand  the  defend- 
ants are  proceeding  to  buUd  the  culverts  in 
dimensions  of  4  by  6  feet 

It  is  Insisted  that  to  allow  the  defendants 
to  build  the  culverts  as  they  were  proceed- 
ing to  do  would  result  in  allowing  the  water 
to  flow  through  the  ditches  much  faster  than 
it  could  be  carried  off  through  the  30-inch 
tile  leading  to  the  river,  and  would  defeat  the 
plaintiff's  right,  as  given  It  by  statute,  to 


control  the  construction  and  maintenance  of 
its  drainage  system.  Plaintiff  Is  not  prcvos- 
Ing  to  build  culverts,  nor  is  It  claiming  tbat 
it  has  authority  over  the  construction  and 
maintenance  of  the  township  highways  of 
which  the  culverts  form  a  part.  These 
powers  have  been  expressly  conferred  on  the 
township  officers.  Gen.  Stat  1915,  {  8766. 
The  powers  of  the  drainage  district  have  beoi 
specified  by  the  Legislature,  but  notblng 
in  the  act  authorizes  it  to  regulate  tbe  con- 
struction of  highways,  or  to  deprive  town- 
ship officers  of  the  powers  conferred  upon 
them  respecting  highways.  Gen  Stat  1915, 
§  3896.  Culverts  constitute  a  part  of  the 
highway  and  are  necessary  to  its  construc- 
tion, and  the  township  officers  are  not  only 
given  control  of  the  construction,  but  the 
township  itself  is  made  liable  for  Injuries 
which  result  from  defective  construction. 
Gen.  Stat  1915,  $  722.  It  may  be  tbat  .cul- 
verts or  openings  of  the  size  demanded  by 
the  drainage  district  will  not  be  sufficient 
to  properly  drain  the  water  from  tbe  high- 
ways and,  at  any  rate,  the  determination  of 
that  question  is  vested  in  tbe  township  offi- 
cers. 

The  district  is  not  complaining  that  tbe 
culverts  will  not  allow  the  water  to  flow 
freely  across  the  highways,  but  that  they 
will  not  retard  the  flow  of  drainage  so  as  to 
accommodate  a  small  pipe  at  the  lower  end 
of  the  district  There  might  be  cause  for 
complaint  If  the  officers  had  constructed  the 
highways  so  that  they  would  have  prevented 
the  free  flow  of  water,  but  It  appears  that 
the  proposed  construction  facilitates  the  flow, 
and  presumably  it  is  one  which  contributes 
to  the  efficiency  and  durability  of  the  high- 
ways. Tbe  plaintiff  is  asking,  in  effect,  tbat 
tbe  township  officers  be  compelled  to  con- 
struct the  highways  so  that  they  wUl  oper- 
ate as  dams  and  sluiceways,  holding  back  the 
water  during  periods  of  excessive  rains,  and 
only  allowing  the  passage  of  so  much  as  will 
flow  through  a  pipe  30  inches  in  diameter. 
If  dams,  levees,  floodgates,  and  sluiceways 
are  essential  to  efficient  drainage  <rf  the  dis- 
trict the  plaintiff  has  tbe  power  to  construct 
them  (Gen.  Stat  1915,  <  3S96),  but  the  Legis- 
lature has  not  authorized  it  to  control  the 
construction  and  maintenance  of  highways. 

The  law  of  course  proceeds  on  the  theoT7 
that  officers  in  the  performance  of  their  ser- 
eral  duties  In  the  district  will  co-operate  so 
far  as  practicable,  so  that  the  exercise  of 
the  powers  devolved  upon  one  will  not  ob- 
struct or  defeat  those  conferred  on  the  oth- 
er, and  that  all  will  work  together  for  tbe 
general  welfare.  It  must  be  assumed  that 
the  township  officers  were  acting  In  good 
faith,  and  until  tbe  Legislature  gives  the 
drainage  district  the  control  of  highways 
in  tbe  district  such  control  must  be  exercis- 
ed by  the  officers  upon  whom  it  has  been  laid. 

The  Judgment  of  tbe  district  court  is  at- 
flimed.    All  the  Justices  concurring. 
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STATB  r.  HBITMAN.    (No.  21664.) 
(Snpreme  Court  of  Kanaaa.    March  9, 1918.) 

(ByUalnu  (y  the  CouH.) 
l.CantafAL  Law  «=>449(2)— Etid«hob— Uw- 

DKBSTARDINO  Or  EXFBEBSIOR. 

No  error  is  committed  in  refusing  to  allow 
a  witness  to  testify  as  to  what  he  anderstood  a 
person  to  mean  by  an  expression  he  had  used, 
when  the  situation  is  such  that  all  the  data 
from  which  an  inference  on  the  subject  might 
be  drawn  could  readily  be  made  ayailable  to  the 
jury. 

2.  QuMiRAi.  Law  «=38^4)— Instbuctions— 
Pbesumption  and  Bubden  or  Proof. 

In  a  criminal  case  the  jury  were  told  that 
they  should  acquit  the  defendant  unless  they 
found  from  the  evidence  beyond  a  reasonable 
doubt  all  the  facta,  which  were  enumerated,  nec- 
essary to  constitute  the  offense;  that  no  pre- 
sumption of  guilt  existed  on  account  of  the  de- 
fendant being  charged  with  crime,  but  that 
erery  presumption  of  law  was  in  favor  of  his 
innocence;  and  that  with  respect  to  an  alibi  it 
did  not  devolve  upon  him  to  prove  that  defense, 
bnt  that  an  acquittal  must  follow  if  the  Jury 
had  a  reasonable  doubt  whether  he  was  person- 
ally present  at  the  time  of  the  alleged  offense. 
jffetd,  that  at  least  in  the  absence  of  a  specific 
request  it  was  not  error  to  omit  to  instruct  in 
ao  many  words  that  the  burden  of  proof  was  on 
the  state,  that  the  burden  never  shifted,  and 
that  the  defendant  was  presumed  to  be  innocent 
until  the  contrary  was  proved. 

Appeal  from  District  Court,  Sbawnee 
County. 

L.  O.  Heltman  was  ctrnvlcted  of  arson,  and 
lie  appeals.    AiSrmed. 

Otis  £.  Hnngate,  Paul  Heinz,  and  Edward 
Booney,  all  of  Topeka,  for  appellant  S.  M 
Brewster,  Atty.  Gen.,  and  Bobert  D.  Garrer, 
of  Topeka,  for  the  State. 

HASON,  J.  L.  O.  Heltman  appeals  from  a 
conviction  upon  a  charge  of  ar^on.  The  prop- 
perty  burned  was  a  frame  building  occupied 
by  him  as  a  grocery  store  and  meat  market 
The  fire  was  obviously  incendiary,  and  the 
theory  of  the  state  is  that  the  defendant  set 
It  for  the  purpose  of  collecting  the  insurance. 
Only  two  rulings  are  challenged;  the  sustain- 
ing of  objections  to  questions  asked  of  a  wit- 
ness and  the  omission  to  Include  certain  in- 
structions In   the  charge. 

[1]  1.  A  witness  for  the  state  testified  that 
be  saw  the  fire  while  he  was  about  a  block 
and  a  half  away,  at  2  o'dock  in  the  morning ; 
that  he  ran  to  the  store,  and  there  met  a  man 
who  told  him  he  was  Heltman,  and  who  ap- 
pears to  have  been  Identified  as  the  defend- 
ant by  another  witness ;  that  he  said  to  this 
man,  "We  turned  in  the  alarm  as  quick  as 
we  saw  it"  and  the  man  merely  said,  "The 
son  of  a  bitch."  The  defendant  on  cross- 
examination  In  effect  asked  to  whom  the  wit- 
ness anderstood  him  to  refer,  the  purpose 
being  to  show  that  the  epithet  was  applied  to 
the  person  who  bad  set  the  fire  rather  than 
to  the  one  who  had  turned  in  the  alarm. 
Objections  to  questions  of  this  character  were 


sustained,  the  court  adding  that  the  witness 
could  tell  what  the  speaker  said  and  how  he 
looked  and  everything  of  that  kind.  We  see 
no  error  in  the  ruling.  There  was  no  occasion 
for  the  witness  giving  his  opinion  as  to  what 
the  speaker  meant.  The  facts  bearing  on 
that  matter  were  not  so  complicated  or  ob- 
scure as  to  make  It  at  all  dlfllcult  for  blm 
to  give  the  Jury  the  benefit  of  all  the  informa- 
tion be  had  on  the  subject  without  stating  the 
Judgment  he  had  formed  about  it  He  was 
not  offered  as  an  expert,  and  the  case  falls 
within  the  rule,  which  has  been  well  stated 
in  these  words: 

"Such  a  witness'  inferences  are  inadmissible 
when  the  jury  can  be  put  into  a  position  of 
equal  vantage  for  drawing  tbem;  in  other 
words,  when  by  the  mere  words  and  gestures 
of  the  witness  the  data  he  has  observed  can  be 
80  reproduced  that  the  jurors  have  those  data 
as  fully  and  exactly  as  the  witness  bad  them  at 
the  time  he  formed  his  opinion."  8  Wigmore 
on  Evidence,  f  1924. 

If  the  evidence  had  been  admissible,  error 
in  its  rejection  would  not  be  now  available, 
for  no  showing  was  made  as  to  what  the 
anwer  of  the  witness  would  have  been  If  the 
objections  to  the  questions  had  been  over- 
ruled.    State  V.  Wellman,  102  Kan. ,  170 

Pac.  1052,  decided  February  9,  1918. 

[2]  2.  The  defendant  alleges  that  the  court 
omitted  to  instruct  the  Jury  that  the  burden 
of  proof  was  upon  the  state,  and  not  upon 
the  defendant,  that  the  burden  of  proof  nev- 
er shifted,  and  that  the  defendant  was  pre- 
sumed to  be  Innocent  until  the  contrary  was 
proved.  The  Instructions  did  not  make  use 
of  this  exact  language,  but  the  Jury  were 
told  that  they  should  acquit  the  defendant, 
unless  they  found  from  the  evidence  beyond  a 
reasonable  doubt  all  the  facts,  which  were 
enumerated,  necessary  to  constitute  the  of- 
fense; that  no  presumption  of  guilt  existed 
on  account  of  the  defendant  being  charged 
with  crime,  but  tliat  every  presumptlod  of 
law  was  in  favor  of  his  innocence ;  and  that 
with  respect  to  an  alibi  it  did  not  devolve 
upon  the  defendant  to  prove  tliat  defense 
by  a  preponderance  of  the  evidence  or  be- 
yond a  reasonable  doubt,  but  that  an  ac- 
quittal must  follow  if  the  Jury  Jlad  a  reason- 
able doubt  whether  be  was  personally  pres- 
ent at  the  time  of  the  alleged  offense.  The 
chflrge,  therefore,  showed  explicitly  that  the 
burden  of  proof  was  on  the  state,  that  it  did 
not  shift,  and  that  the  defendant  was  pre- 
sumed to  be  innocent  until  the  contrary  was 
proved.  It  Is  not  apparent  what  advantage 
there  could  have  been  In  a  restatement  of 
these  rules  according  to  a  particular  formula, 
if  a  request  to  that  effect  had  been  mada 
And  in  the  absence  of  such  a  request  it  Is 
clear  that  no  error  was  committed  in  this 
regard. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 
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ma  Kan.  5W) 
HBNSHAW  r.  SMITH  et  aL    (No.  21352.) 
(Supreme  Court  of  Kansas.    March  9, 1918.) 

IByUatut  iy  the  Court.) 

1.  Contracts  «=>137(1)  —  Pabtiai.  Invalid- 
ITT — £ffect. 

If  a  contract  contains  provisions  some  of 
which  are  valid  and  some  oi  which  are  invalid, 
and  the  lawful  matter  can  be  readily  severed 
from  that  which  is  unlawful,  the  lawful  por- 
tion of  the  contract  will  be  upheld.  Fackler  v. 
Ford,  McCahon,  21,  1  Kan.  (Dass.  Ed.)  463,  qyL 
par.  2. 

2.  Landlobd  and  Tenant  <S=3l57(9)  —  Iii- 

FBOVKKKNTS  BY  TENANT— RiOHT  OF  ACTION. 

Where  a  tenant  makes  lasting  and  valuable 
improvements  on  a  farm  which  the  landlord 
agrees  to  pay  for  when  the  tenancy  is  termi- 
nated, the  tenant's  right  to  reimbursement  for 
the  improvements  is  sufficiently  mature  to  jus- 
tify his  cause  of  action  when  the  landlord  leases 
the  farm  to  another  tenant  and  the  latter  is 
let  into  possession  of  part  of  the  property. 
S.  Lhhtatton  of  Actions  €=»43  —  Runniko 
OF  Statute. 
The  statute  of  limitations  does  not  begin  to 
run  until  an  obligation  is  due. 

4.  Fbaudb,  Statute  or  «=>49— Limitation  of 
Actions  9=»46(3) — Accbual  of  Caubb  of 
Action— Obal  Odntbact. 

Where  the  time  fixed  for  payment  of  an  oral 
obligation  is  uncertain,  but  its  maturity  might 
have  arrived  within  one  year,  and  the  promisee 
had  fully  performed  his  part  of  the  obligation, 
the  statute  of  limitations  did  not  begin  to  run 
until  the  obligation  matured,  and  the  obligation 
was  not  repugnant  to  the  statute  of  frauds. 

5.  Damaoes  <S=>74  —  Liquidated  Damaoes  — 
Validity. 

Where  parties  tqr  agreement  fix  the  measure 
of  recovery  due  from  the  one  to  the  other,  their 
agreement  governs,  and  abstract  principles  of 
law,  relating  to  the  measure  of  recovery  when 
agreements  are  wanting,  are  inapplicable. 

Appeal  from  DistrlfSt  C!ourt,  Douglas 
C!onnty. 

Action  by  Nathan  Henshaw  against  Albert 
J.  Smith  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Wilson  &  Pardee,  of  Lawrence,  tor  appel- 
lant Biling  &  Billng,  of  Lawrence,  for  ap- 
pellees. 

DAWSON,  J.  This  was  an  action  by  a 
landlord  against  his  tenant  on  certain  rent 
notes  and  for  the  proceeds  of  the  landlord's 
share  of  a  wheat  crop,  and  a  cross-action 
by  the  tenant  for  permanent  Improvements 
placed  on  the  land  pursuant  to  certain  oral 
agreements  made  from  time  to  time  between 
the  landlord  and  the  tenant  The  plaintiff 
rmted  his  farm  in  Douglas  county  to  the 
defendant  A.  J.  Smith.  The  other  defend- 
ants are  the  wif6  and  a  son  of  the  tenant 
The  tenancy  began  In  March,  1897,  and  con- 
tinued for  about  20  years.  It  had  not  been 
completely  terminated  at  the  inception  of 
this  lawsuit,  although  the  farm  ere  then  had 
been  leased  to  another  tenant  and  the  latter 
was  In  possession  of  part  of  the  land.  The 
defendant  A  J.  Smith  admitted  his  liability 
on  the  rent  notes,  and  admitted  his  liability 
for  the  plaintiffs  share  of  the  proceeds  of 


the  wheat  crc^  bat  disputed  Its  amount 
There  was  also  a  minor  Item  or  two  touching 
the  rent  of  a  small  acreage  of  pasture  which 
was  to  be  computed  on  its  value  as  wheat 
land.  For  several  years  there  was  apparent- 
ly no  written  lease  between  the  parties.  .  La- 
ter, about  1906,  annual  written  leases  be- 
tween the  parties  began  to  be  their  practice, 
but  according  to  defendant's  pleading  and 
testimony  these  leases  were  only  to  evidence 
the  rent  charges,  and  not  for  the  purpose  of 
defining  the  leasehold  as  an  ordinary  tenan- 
cy from  year  to  year.  Defendant's  cross- 
petition  alleged  that  In  addition  to  the  writ- 
ten contracts  of  lease,  there  was  a  series  of 
oral  agreements,  whereby  defendant  was  to 
occupy  the  farm  as  long  as  plaintiff  owned  It, 
and  that  defendant  was  privileged  to  place 
permanent  Improvements  upon  the  land  upon 
condition  that  If  plaintiff  should  sell  the 
land  or  If  defendant  was  otherwise  dispos- 
sessed, the  plaintiff  was  to  reimburse  defend- 
ant for  his  labor  and  expenses  Incurred  in 
making  these  improvements.  Pursuant  to 
these  oral  imderstandlngs  agreed  to  from 
time  to  time,  defendant  planted  an  orchard 
on  the  land  In  1000,  and  at  various  later  in- 
tervals he  built  an  addition  of  three  rooms 
and  a  porch  to  the  farmhouse,  put  a  cement 
foundation  under  the  house,  painted  the 
house,  made  several  additions  to  the  barn, 
seeded  several  acres  to  grass,  gruboed  out 
stumps,  cut  large  hedges,  built  fences,  and 
otherwise  permanently  Improved  the  pr<4>er- 
ty.  Aside  from  defendant's  own  labor  and 
that  of  his  son  for  the  improvement  of  the 
farm,  he  exhibited  receipts  for  payments  of 
materials  and  labor  made  by  him  aggregating 
several  hundred  dollars.  The  aggregate  of 
plaintiff's  causes  of  action  was  for  1731.63 
and  interest;  defendant's  cross-action  was 
for  $903.56.  The  Jury  returned  a  verdict  for 
defendant  for  $99.57. 

[1,  2]  Plaintiff  assigns  several  errors  which 
will  be  noted  in  the  order  presented.  It  is 
hardly  accurate  for  plaintiff  to  say  that  the 
verbal  agreements  contradicted  the  terms  of 
the  written  instruments.  The  instruments— 
the  leases  made  from  year  to  year — did  not 
profess  to  cover  the  subject  of  the  Improve- 
ments. There  is  no  reason  to  think  the  mat- 
ter of  improvements  was  Involved  In  the  an- 
nual written  contracts  of  lease.  It  does  not 
appear  that  the  oral  agreements  concerning 
reimbursements  for  improvements  wer^part 
of  the  leases  nor  merged  therein.  The  times 
when  the  oral  agreements  were  made  had  no 
relation  to  the  times  when  the  annual  leases 
were  executed.  If  the  oral  agreements  to  pay 
for  the  improvements  bad  been  made  between 
the  landowner  and  some  third  i>erson  not  re- 
siding on  the  land,  no  one  would  have  the 
hardihood  to  maintain  that  the  landlord  would 
not  be  bound  to  pay  for  them.  Nor  would 
there  be  any  Justice  In  holding  that  because 
the  party  making  the  Improvements  was  a 
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laot  of  tbe  landlcwd,  he  Bhonld  not  be 
Id  for  making  them.  This  view  of  the 
ntroversy  does  not  reqnlre  the  court  to  go 
e  full  length  contended  for  by  defendants, 
at  the  annual  leases  were  merely  to  speci- 

the  rent  In  writing,  nor  Is  It  necessary  to 
re  force  to  the  tenant's  contention  that  he 
is  entitled  to  hold  the  property  nntU  It 
ould  be  sold  by  the  landlord.    The  matter 

clearly  severable.  The  agreement,  If 
ere  was  one,  or  the  Illegal  agreement  as  It 
ally  appears  to  have  been,  that  tbe  defend- 
>ts  could  retain  the  farm  as  long  as  the 
Ddlord  owned  It,  IS  readily  severable  from 
e  various  agreements  between  the  defend- 
it  Albert  and  the  plaintiff  touching  the  im- 
ovements.  Thus  when  the  buUdlng  of  an 
dltlon  to  the  house  was  under  consldera- 
>n,  plalntlfl  said: 

'It  is  for  thee,  Albert;  I  will  never  make 
ie  move.  If  tbee  has  to  move,  I  will  pay  thee 
:  it" 

And  when  tbe  building  or  enlarging  of  the 
m  was  under  consideration,  plaintiff  said: 
'All  of  these  improvements  is  for  thee,  and 
tbee  ever  has  to  move,  I  will  pay  tiiee  for  all 
them." 

The  promise,  "I  will  never  make  thee 
)ve"  may  be  wholly  vtrfd  as  being  at  vari- 
ce  with  the  annual  written  leases,  or  bo- 
use it  is  an  abortive  obligation  pretending 
convey  an  Interest  in  land  of  greater  dlg- 
ty  than  a  leas^  for  a  year  which  could  not 
done  except  in  writing;  and  it  may  also 
void  as  indefinite  and  without  considera- 
in.  But  the  promise,  "If  tbee  ever  has  to 
>Te,  I  will  pay  thee  for  It,"  Is  a  binding 
rerable  obligation,  not  dependent  upon  the 
igth  of  the  term  of  tenancy;  and  it  can 
d  should  be  enforced.  Packler  v.  Ford, 
^abon,  21,  1  Kan.  [Dass.  Ed.]  463,  syL 
r.  2 ;  9  Cyc.  609;  1  M.  A.  Ij;  495,  496.  In 
R.  C.  L.  682,  683,  it  Is  said: 
'But  where  the  consideration  for  a  contract 
made  up  of  several  distinct  transactions  or 
reral  parts,  some  of  which  are  legal  while 
lers  are  illegal,  and  the  legal  portions  of  the 
isideration  can  be  separated  from  the  illegal 
rtion,  the  contract  will  be  upheld,  at  least  if 
contains  nothing  contrary  to  good  morals 
d  nothing  for  which  a  legal  penalty  is  in- 
rred.  A  similar  rule  seems  to  apply  where 
;  illegal  iKirtion  of  tbe  consideration  is  merely 
ddentol.'*^ 

It  is  next  nrged  that,  even  if  the  oral 
reements  to  pay  for  the  Improvements 
TO  not  merged  into  the  annual  contracts 
lease,  the  defendants'  cause  of  action 
;reon  was  not  mature.  The  plaintiff  land- 
ed had  taken  steps  to  terminate  the  ten- 
cy.  He  had  leased  the  farm  to  another 
lant,  and  had  already  let  the  new  tenant 
:o  possession  of  part  of  the  property.  It 
IS  not  necessary  for  defendants  to  wait 
til  they  were  forced  to  surrender  the 
lole  premises.  When  defendants  pleaded 
;lr  cross-action  it  was  then  apparent  they 
mid  "have  to  move";  the  time  for  pay- 
iut  had  substantially  arrived  in  accordance 


with  plalntteCs  promise^  "It  fbee  has  to  more, 
I  will  pay  thee." 

[3, 4]  The  court  discerns  no  merit  in  plain- 
tifTs  next  contention,  that  if  the  defendants' 
claims  were  mature,  they  were  more  than  S 
years  old,  and  barred  hy  the  statute  of  limi- 
tations. The  statute  never  begins  to  run  un- 
til an  obligation  is  due.  Tbe  term  fixed  for 
payment  was  uncertain,  but  since  it  could 
have  wholly  matured  within  a  year,  and 
there  had  been  complete  performance  by  tbe 
defendant,  neither  the  statute  of  frauds  nor 
the  statute  of  limitations  barred  the  defend- 
ants' cross-action.  Larimer  t,  Kelley,  10 
Kan.  298,  312;  Stout  v.  Ennis,  28  Kan.  '706, 
note  [Dass.]  on  page  715;  Sutphen  v.  Sut- 
phen,  30  Kan.  611,  2  Pac.  100.;  A,  T.  &  S.  F. 
R.  Co.  V.  English,  38  Kan.  110,  117,  16  Pac. 
82;  Aiken  v.  Nogle,  47  Kan.  96,  98,  27  Pac. 
825 ;  Heery  v.  Reed,  80  Kan.  380,  102  Pac. 
846;  Brown  on  Frauds,  i  279;  20  Cyc.  199. 
Plaintiff's  obligation  to  pay  was  not  due,  not 
mature,  until  he  leased  the  farm  to  another 
toiant 

[I]  Touching  the  proper  measure  of  recov- 
ery, tbe  measure  was  fixed  by  the  agreement 
of  the  parties,  and  did  not  rest  on  abstract 
principles  of  law  which  courts  apply  in  the 
absence  of  such  agreements. 

Neither  error  of  law  nor  miscarriage  of 
Justice  can  be  discerned  in  this  case,  and  the 
Judgment  of  the  .trial  court  is  affirmed.  All 
the  Justices  concurring. 


(Ut  Ku.  «U) 
OILLIDETT  V.  HAYDEN.     (No.  21368.)* 
(Snpreme  Court  of  Kansas.    March  9, 1918.) 

(BvUahut  iy  th«  Court.) 
VBITDOS  and  PcaCHASKB  «S9lS4(2)— Affbot- 

XL  or  Tnut— MoBioASx. 
A  contract  for  the  sale  of  land  provided  that 
the  buyer  should  pay  interest  at  7  per  cent  on 
the  agreed  price  from  the  date  the  title  was  ap- 
proved; It  also  contained  a  provision  that  he 
should  pay  the  interest  on  an  existing  mortgage 
on  the  land  for  $4t000,  bearing  8  per  cent.,  un- 
til the  date  named  for  the  payment  of  $5,000 
on  the  purchase  price.  In  an  action  in  wliich 
the  sole  controversy  was  as  to  the  date  when 
by  tbe  approval  of  the  title  the  buyer  became 
liable  for  interest  held,  that  the  existence  of 
such  mortgage  could  not  be  regarded  as  an 
obstacle  to  the  approval  of  the  titles  at  least 
where  by  oral  evidence  an  understanding  was 
shown  to  the  effect  that  the  mortgage  was  to  be 
satisfied  out  of  the  |5,000  payment 

Appeal  from  District  Court,  Meade  County. 

Action  by  M.  S.  GUlidett  against  James  H. 
Hayden.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Frank  S.  SoIUvan,  of  Meade,  for  appellant 
H.  Uewdyn  Jones,  of  Meade,  for  appellee. 

MASON,  J.  On  March  4,  1916,  a  written 
contract  was  entered  into  for  the  sale  of 
land  by  M.  S.  OUUdett  to  James  H.  Hayden. 
It  provided  for  the  payment  of  $1,100  down 
and  $5,000  on  August  1,  1916,  and  for  tbe 
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glTlng  «f  a  mortgage  for  the  balance  of 
$14,000,  with  Interest  at  7  per  cent  from 
the  date  titles  were  approved.  The  deal  was 
carried  out,  but  In  the  settlement  Interest 
was  computed  only  from  August  1,  1915. 
Glllldett  brought  an  action  against  Hayden, 
alleging  that  the  title  had  been  approved  on 
March  6th,  and  asking  for  Interest  from  that 
date  to  August  iBt,  amounting  to  $392.  The 
plaintiff  recovered,  and  the  defendant  ap- 
peals. 

At  the  conclusion  of  the  plaintHTs  evidence 
the  defendant  demurred.  The  demurrer  was 
overruled,  but  the  plaintiff  asked  leave  to  In- 
troduce further  evidence.  The  request  was 
granted,  and  more  evidence  was  given.  The 
demurrer  was  then  renewed  and  again  over- 
ruled. The  defendant  assigns  error  npon 
each  of  these  rulings.  The  reopening  of  the 
case  was  within  the  discretion  of  the  trial 
court,  and  the  only  substantial  questions 
involved  are  whether  Incompetent  evidence 
was  admitted,  and  whether  the  evidence  was 
suflflcient  to  support  a  finding  that  the  title 
was  approved  on  March  eth.  On  that  date 
the  attorney  who  made  the  examination  for 
ttie  defendant  reported  that  the  title  was 
good  and  marketable,  subject  to  a  mortgage 
for  $4,000.  £De  added  that  if  any  improve- 
ments had  been  made  within  four  months, 
proof  should  be  furnished  that  the  labor  and 
material  had  been  paid  for,  and  that  If  the 
land  was  occupied  by  any  one  other  than  the 
plaintiff,  inquiry  should  be  made  as  to  the 
claims  of  the  occupant.  In  other  words,  the 
effect  of  the  report  was  that  the  record 
title  was  clear  (subject  to  the  mortgage)  but 
that  grounds  for  mechanics'  liens  might  exist 
without  a  lien  statement  having  been  filed,  if 
Improvements  had  been  made  within  four 
months,  and  that  a  claim  under  an  unrecord- 
ed Instrument  might  be  good  if  made  by  some 
one  in  possession.  There  is  no  suggestion 
that  any  such  improvements  were  made,  or 
that  any  one  else  was  In  possession,  and 
these  matters  did  not  involve  any  delay  in 
passing  on  the  title,  and  apparently  are  not 
relied  upon  as  having  had  that  effect.  But 
the  mortgage  referred  to  was  not  released 
until  the  $5,000  was  paid.  In  August,  being 
satisfied  out  of  that  payment.  The  defendant 
maintains  that  the  title  was  not  cleared  and 
was  not  approved  until  the  mortgage  was 
discharged,  and  that  he  should  not  be  re- 
quired to  pay  Interest  until  that  time. 

The  plaintiff  contends  that  within  the 
meaning  of  the  contract  the  title  was  to  be 
regarded  as  approved  when  he  had  shown  to 
the  satisfaction  of  the  defendant  his  ability 
to  perforili  his  contract ;  that  the  existence  of 
a  mortgage  for  a  less  amount  than  the  pay- 
ment to  be  made  in  August  did  not  prevent  the 
approval  of  the  title ;  and  that  if  there  would 
otherwise  have  been  any  doubt  about  this 
pnwosition,  it  was  put  at  rest  by  the  fact 
(to  whldi  he  testified)  that  there  had  been 


an  understanding  between,  the  parties  that 
the  mortgage  was  to  be  paid  out  of  the  $5,000 
Installment  due  tn  August  The  defoidant 
insists  that  the  plaintiff's  testimony  regard- 
ing this  understanding  was  incompetent,  be- 
cause it  was  hearsay,  being  based  on  what 
others  had  told  the  witness.  When  the  evi- 
dence was  offered  it  was  objected  to  only  on 
the  ground  that  it  tended  to  vary  the  written 
agreement  On  cross-examination  it  was  de- 
veloped that  most  of  the  plaintiff's  informa- 
tion on  the  subject  was  derived  from  what 
his  own  agents  had  told  him,  but  it  was  not 
made  clear  that  he  was  entirely  without  di- 
rect knowledge  concerning  it  The  written 
contract  contained  a  paragraph  reading  as 
follows: 

"Said  first  party  [the  plaintiff]  is  to  famish 
within  a  reasonable  time  an  abstract  of  title 
certified  to  date  by  a  bonded  abstractor,  showing 
a  good  and  merchantable  title  to  the  said  prem- 
ises, clear  of  all  incnmbrances  or  liens  except 
It  is  also  agreed  that  said  purchaser  is  to  pay 
the  interest  on  a  certain  $4,000  mortgage  now 
on  said  land  from  date  of  contract  to  the  date 
the  $5,000  payment  is  made  at  8  per  cent" 

The  provision  that  until  the  time  arrived 
for  the  payment  of  the  $5,000  installment  the 
purchaser  should  pay  interest  on  the  $4,000 
mortgage  at  8  per  cent — that  being  the  rate 
borne  by  the  mortgage  debt — seems  incon- 
sistent with  the  idea  that  the  existence  of 
the  mortgage  could  constitute  an  obstacle  to 
the  approval  of  the  title.  It  plainly  sug- 
gests an  expectatloni  of  the  parties  that  the 
mortgage  should  be  satisfied  out  of  the  $S,000 
payment  If  It  does  not  in  itself  amount  to 
an  agreement  to  that  effect,  it  forms  a  basis 
for  the  admission  of  oral  evidence  to  show 
that  such  was  the  understanding  of  the  par- 
ties. We  therefore  think  that  there  was  no 
error  in  the  admission  of  the  testimony  re- 
ferred to,  and  that  the  evidence  Is  soffldent 
to  support  the  decision. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring; 


STATE  T.  FLBEMAN. 
(Supreme  Court  of  Kansas. 


002  Kan.  870) 
(No.  21898.) 
March  9^  191&) 


(Sylldbut  ty  the  Court.) 

1.  STATTrm  «=>18  — ElTAOTMENT  — BKaUI.AB- 
ITT. 

Chapter  179  of  the  Laws  of  1913,  commonly 
known  as  the  white  slave  law,  was  regularly  en- 
acted. 

2.  Cbihinai.  Law  ^=»240— PaEuiaitABT  Ex- 
amination—New  Complaint. 

A  person  arrested  on  a  warrant  based  on  a 
complaint  charging  one  felony  may  be  bound 
over  for  another  felony  shown  to  have  been 
committed  by  the  evidence  adduced  at  the  pre- 
liminary examination.  When  this  occnra  it  is 
not  necessary  or  proper  to  file  a  new  complaint 

3.  Cbiminal  Law  «=>234— Pbbuminast  Ex- 
amination—Right  TO  INTBODUCB  EVIDKNCB 
— Waivkk. 

The  proceedings  at  a  preliminary  examina- 
tion considered,  and  held,  the  defendant  waived 
the  right  to  introduce  evidettce. 
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4.  iRDICmiBIlT  Ain>  IRVOBIUTKHT  •s>12S(8)  — 
COMPUIINT— DOFUOTTT. 

Section  2  of  the  act  referred  to  creates  a 
ainfle  offense,  and  an  information  is  not  bad 
for  dapUcity  which  charges  a  person  with  keep- 
ing and  maintaining,  and  asnsting  in  keeping 
and  maintaining,  a  place  where  all  the  immoral- 
ities named  in  the  act  are  practiced,  permitted, 
and  allowed. 

5.  Indictment  and  Infokitation  *=»1S7{6)— 
INVOBMATION— Motion  to  Quash. 

A  motion  to  qnash  an  information,  drawn 
under  the  section  referred  to,  on  the  gronnd  of 
indefinitenesa  and  nncertaint7,  considered,  and 
AoZd,  the  matters  complained  of  did  not  affect 
the  defendant's  substantial  rights. 

&   iRDICmNT  AND  iNrOBMATION  «=>161(8)— 

TUAL  Ahendukntb. 
An  amendment  of  the  information  in  a  mat- 
ter of  form  was  properly  allowed  at  the  trial. 
7.  iNDicnncNT  and  Information  4=»52(1)  — 

Amendment— Revebification. 
After  the  amendment  the  information  was 
reverified.      The   reverification    was   unnecessa- 
ry, and  did  not  famish  ground  for  quashing  the 
information. 
&  PBosTrrnrioN  *=»4  —  PRoaKcmoR  —  Evi- 

DKRCB. 

General  reputation  of  the  place  described  in 
the  information  was  admissible. 

9.  Cbiminai,  Law  «=»1064(4),  1170(1)— Wit- 
nesses    «=351— Impeachment— Predicate. 

The  evidence  considered,  and  held,  sufficient 
groond  for  impeaching  the  defendant  was  laid, 
prejadieial  error  was  not  committed  in  striking 
oat  the  answer  to  a  question  propounded  to  a 
witness,  and  proper  foundation  was  not  laid  for 
assigning  error  on  •  ralin;  sustaining  an  ob- 
jection to  evidence. 

10.  Cbdonai.  Law  «=>941(2V-N^w  TbiaI/— 
Refutation  of  Witness— Disoovebt. 

The  general  reputation  for  truth  and  verac- 
ity of  a  witness  for  the  state  whose  name  is 
regularly  indorsed  on  the  information  should 
ordinarily  be  discovered  before  the  trial. 

11.  Cbiminax  Law  «i=»941(l)— New  TbiaI/— 
Newly  Discovebed  Evidence  —  Ikfbach- 
iho  e>vidence. 

It  is  not  error  to  deny  a  new  trial  desired 
for  the  purpose  of  producing  newly  diacovned 
impeaching  evidence. 

12.  Cbuinai.  Law  «=3ll68(l)— Firdihgi  "or 
Affidavit*— Review. 

The  finding  of  the  district  court,  on  affi- 
davits contradicted  by  oral  testimony,  respecting 
the  merits  of  a  motion  for  a  new  trial,  wiU 
not  be  disturbed  on  appeal. 

AM>eal  from  District  Conrt,  Hootgomery 
County. 

W.  P.  Fleeman  was  convicted  of  maintain- 
ing a  place  where  prostitution  was  practiced, 
and  he  appeals.    Affirmed. 

Harold  McOngln,  of  CoffeyvUle^  I.  M. 
Mabln,  of  Smith  Center,  and  Charles  Bucber, 
of  Coffeyvllle,  for  appellant.  S.  M.  Brewster, 
Atty.  Gen.,  and  Thurman  Hill  and  George  D. 
Higglns,  both  of  Independence,  for  the  State. 

BUBOH,  J.  The  defendant  was  convicted 
of  maintaining  a  place  where  prostitution 
was  practiced,  contrary  to  the  provisions  of 
section  2  of  chapter  179  of  the  Laws  of  1913 
{Gen.  Stat  1915,  |  3647),  miscalled  In  extrav- 
agant newspaper  phrase  "the  white  slave 
law." 

[1]  The  defendant  contends  the  matter  pub- 


lished in  the  statute  book  never  became  a 
law. 

The  original  bill  was  Hotise  BUI  No.  40. 
It  was  amended  to  committee  of  the  whole 
according  to  the  recommendation  of  the  Ju- 
diciary committee  and  was  passed  by  the 
House  on  January  23,  1913.  The  bill  was 
amended  in  the  Senate,  and  was  passed  as 
amended  on  February  13th.  On  the  evening 
of  February  13th  the  bill  was  returned  to  the 
House.  At  the  momiug  session  of  February 
14th  the  House  nonconcnrred  In  the  Senate 
amendment  and  asked  for  a  conference. 
Conferees  agreed  on  a  report  The  Senate 
amendments  materially  changed  section  1 
and  slightly  modifled  section  6.  The  confer- 
ence report  eliminated  the  Senate  amend- 
ments to  section  1,  and  accepted  the  Senate 
amendment  to  section  6.  The  conference  re- 
port was  adopted  by  both  bouses  on  Febru- 
ary 21st  The  enrolled  bill,  duly  authenti- 
cated by  the  presiding  officer  of  each  house, 
was  approved  and  signed  by  the  Governor 
on  February  25th.  The  secretary  of  state  re- 
ceived the  enrolled  bill  on  M'arch  1st,  and  It 
was  published  In  the  official  state  paper  on 
March  3d.  Indorsements  on  the  enrolled  bill 
show  the  xwssage  of  the  bill  in  each  bouse, 
with  the  date,  and  the  adoption  of  the  con- 
ference report  by  each  house,  with  the  date.- 

There  are  in  the  office  of  the  secretary  of 
state  two  documents,  each  purporting  to  be 
original  House  BUI  No.  40.  To  one  the  re- 
port of  the  House  Judiciary  committee  is  at- 
tached. The  legislative  history  indorsed  on 
the  back  stops  with  the  action  of  the  House 
committee  of  the  whole,  recommending  the 
bill  for  passage  as  amended  by  the  Judiciary 
committee.  The  other  document,  starting 
with  the  same  matter,  has  the  Senate  amend- 
ments attached  to  it  The  legislative  history 
Indorsed  on  the  back  is  complete,  including 
an  indorsement  of  the  adoption  of  the  confer- 
ence report  by  each  house,  and  the  conference 
report  made  to  the  House,  where  presumably 
the  biU  remained  after  return  from  the  Sen- 
ate, Is  attached.  On  the  back  of  this  docu- 
ment is  an  Indorsement,  in  two  kinds  of  Ink 
and  two  styles  of  writing,  indicating  a 
change  by  addition.  It  now  reads  as  follows; 
the  original  matter  being  italicized:  "Uouta 
nonconcurred  in  Senate  amendment.  Confer- 
ence asked."  The  Senate  Journal  contains  a 
message  received  from  the  House  on  February 
21st  that  the  House  had  concurred  in  the  Sen- 
ate amendments  to  House  Bill  No.  40.  The 
'Senate  Journal  contains  no  message  of  non- 
concurrence  from  the  House,  and  contains 
no  record  of  the  appointment  of  Senate  con- 
ferees. In  the  secretary  of  state's  office  Is  an 
enrolled  bill,  duly  authenticated,  and  signed 
by  the  Governor  on  February  25th,  contain- 
ing the  Senate  amendments.  On  the  docu- 
ment is  indorsed  passage  by  the  House  on 
January  23d,  passage  by  the  Senate  on  Feb- 
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raary  13th,  and  tbe  following:  "House  con- 
curred  to  Senate  amendments  February  21, 
IMS."  This  docament  was  reoeired  by  the 
secretary  of  state  on  February  26th,  and 
was  published  In  the  official  state  paper  on 
February  27th. 

An  enrolled  bill  Is  well-nigh  conclusive 
evidence  of  the  action  of  the  Legislature.  In 
this  instance  each  enrolled  bill  Is  as  com- 
plete, perfect,  and  authentic  as  the  other. 
Biach  one  provided  it  should  take  effect  on 
publication  in  the  official  state  paper.  The 
Constitution  reads  as  follows: 

"The  Legislature  shall  prescribe  the  time 
when  its  acts  shall  be  in  force,  and  diall  pro- 
vide for  the  speedy  pnblication  of  the  same;  and 
no  law  of  a  general  nature  shall  be  in  force 
Dntil  the  same  be  published."  Article  2,  |  19, 
Oen.  Stat.  1916,  {  169. 

The  enrolled  bill  containing  the  Senate 
amendments  was  published  on  February 
27tb,  and  became  effective,  if  at  all,  on  that 
date;  The  other  was  of  no  force  until  pub- 
lished. It  was  published  on  Mandi  3d.  If 
tbe  two  bills  are  so  inconsistent  that  both 
cannot  stand,  and  they  probably  are,  tbe 
one  published. on  March  3d  is  tbe  later  en- 
actment and  the  law.  If  they  are  not  incon- 
sistent, the  defendant  was  prosecuted  under 
the  later  law. 

The  defendant  appeals  to  other  evidence 
than  the  enrolled  bill  to  show  that  the  law 
contained  in  the  statute  book  was  not  passed. 
The  only  competent  evidence  is  tbe  journal 
which  the  Constitution  requires  each  house 
to  keep  and  publish.  To  overcome  the  ver- 
ity of  an  enrolled  bill  tbe  legislative  Jour- 
nals must  clearly  and  affirmatively  establish 
its  invalidity.  In  this  Instance  the  legislative 
Journals  clearly  and  affirmatively  establish 
tbe  validity  of  the  enrolled  bill  which  omits 
the  Senate  amendments  to  section  1. 

The  legislative  proceedings  are  regular  un- 
til House  Bill  No.  40  was  returned  to  tbe 
House  with  the  Senate  amendments.  The 
Senate  Journal  shows  a  communication  from 
the  House  stating  the  amendments  were 
agreed  to.  The  House  Journal,  however,  af- 
firmatively shows  prompt  nonconcurrenc^ 
request  for  conference,  appointment  of  con- 
ferees, report  of  the  conference  committfs, 
and  adoption  of  the  conference  report  which 
eliminated  tbe  Senate  amendments.  Tbe 
Senate  Journal  merely  recorded  a  communi- 
cation. It  could  not  constitute  tbe  constitu- 
tional recwd  of  the  Bouse  proceedings. 
What  tbe  House  does  is  recorded  in  the  House 
Journal,  which  is  the  best  evidence  of  Its  ac- 
tion. Besides  this,  later  in  the  day  on  which 
tbe  House  communication  was  received  by 
tbe  Senate,  tbe  Senate  heard  the  report  of 
its  own  conferees,  and  adopted  the  confer- 
ence rq;)ort  by  a  yea  and  nay  vote  entered  on 
tbe  JournaL  This  is  the  final  action  of  the 
Senate,  and  do  matter  what  may  have  oc- 
curred previously,  is  conclusive  with  respect 
to  what  the  Senate  did  with  House  Bill  No. 
40.  It  is  true  there  is  no  Senate  record  of 
notice  of  nonooncurrence  by  tbe  House,  or 


of  tbe  appointment  of  Senate  confereea.  In- 
ferences from  sUence  and  omission,  however, 
cannot  prevail  against  affirmative  declara- 
tions of  the  legislative  record. 

The  two  documents  reposing  in  tbe  office 
of  the  secretary  of  state,  each  purporting  to 
be  original  House  Bill  No.  40,  confirm  the 
legislative  record.  The  one  which  shows  no 
action  beyond  that  of  tbe  House  committee 
of  the  whole  to  unimportant.  The  other  is 
clearly  the  one  from  which  the  enrolled  bill 
was  prepared,  and  faithfully  corresponds  to 
the  legislative  record,  including  adoption  of 
the  conference  report  by  the  two  honsea. 
The  corrected  Indorsement  showing  the 
House  action  concerning  the  Senate  amend- 
ments corresponds  to  the  House  Journal. 
These  documents  could  not  be  considered  In 
opposition  to  the  enrolled  bill  or  the  legisla- 
tive Journals.  They  are,  however,  oooaist- 
ent  with  both. 

The  Constitution  makes  no  provision  for 
indorsement  on  an  enrolled  bill  of  any  por- 
tion of  its  legislative  history.  The  presiding 
officers  of  the  two  houses  sign  it,  and  that  is 
aU.  The  action  of  each  bouse  is  shown  by 
its  JoumaL  Therefore  tbe  notation  on  the 
enrolled  bill  containing  tbe  Senate  amend- 
ments, "House  concurred  to  Senate  amend- 
ments February  21,  1913,"  is  no  part  of  tb« 
bill,  and  is  not  tbe  best  evidence  of  what  tba 
House  did. 

The  clear  and  affirmative  evidence  wblch 
establishes  the  regularity  of  the  enrolled  bill 
which  omits  tbe  Senate  amendments  excludes 
all  reasonable  probability  of  the  other  hav- 
ing been  passed.  The  theory  of  the  defend- 
ant is,  the  House  in  fact  cohcurred  In  tbe 
Senate  amendmenta  Tbe  enrolled  bill  waa 
made  up  accordingly  and  sent  to  the  Gover- 
nor. A  vigilant  lobby  discovered  what  had 
been  done  and  protested  so  vigorously  that 
some  legislative  commotion  ensued  whldi  led 
to  shuffling  of  documents  and  records  and 
the  promulgation  of  an  act  which  had  not 
been  passed.  The  court  is  bound  by  tbe  rec- 
ords showing  the  House  did  not  concur  In 
the  Senate  amendments,  and  showing  tbe 
Senate  receded  from  the  amendments  which 
caused  the  disagreement  If  there  could  have 
been  more  than  one  House  Bill  Na  40,  or  If 
there  were  but  one  enrolled  bill  baaed  on 
House  Bill  No.  40,  some  presumptions  might 
reasonably,  perhaps  necessarily,  be  indulged. 
As  the  matter  stands,  any  presumption  re- 
sorted to  to  sustain  one  enrolled  bill  could  be 
Indulged  to  sustain  the  other,  and  tbe  bill 
last  published  would  be  the  law. 

Tbe  court  holds  tbe  defendant  was  proee- 
cuted  under  a  statute  regularly  enacted. 

[2, 3]  The  information  contained  two 
counts.  Tbe  defendant  was  convicted  on  tbe 
second  coimt  only,  the  nature  of  whidi  has 
been  stated,  and  the  first  count  is  no  longo- 
material.  The  defendant  complains  because 
bis  plea  in  abatement,  grounded  on  tbe  fact 
he  had  no  preliminaiy  examination,  was  over- 
ruled. 


Digitized  by 


Google 


Kan.) 


STATE  ▼.  FUSEMAK 


621 


A  complaint  was  ffled  charging  tbe  defend- 
ant with  statatory  rape.  A  warrant  was  Is- 
sned  on  which  he  was  taken  Into  custody, 
legality  of  the  detention  waa  not  contested, 
and  the  complaint  passed  Into  history.  A 
preliminary  examination  was  held  on  the 
charge  stated  In  the  warrant.  Tbe  evidence 
developed  commission  of  the  crime  stated  in 
the  Information,  and  the  defendant  was 
bound  over  to  answer  for  that  crime.  The 
warrant  then  passed  Into  history.  The  de- 
fendant cross-examined  the  state's  witnesses. 
When  the  state  rested  the  defendant  was 
asked  If  he  was  ready  to  call  his  witnesses. 
Be  said,  "No,"  but  rested.  He  then  demand- 
ed a  preliminary  examination  of  the  offense 
disclosed  by  the  evidence.  When  his  demand 
was  overmled  he  offered  no  evidence  and 
asked  for  no  continuance  to  enable  him  to 
obtain  evidence. 

The  writer  of  the  opinion  In  the  case  of 
Bedmond  t.  State,  12  Kan.  172,  ventured  the 
assertion  that  when  a  person  Is  arrested  for 
one  crime,  and  on  preliminary  examination 
Is  bound  over  for  another,  a  new  complaint 
ought  to  be  filed,  but  said  the  statute  does 
not  require  it  The  reason  the  statute  does 
not  require  a  new  complaint  is  that  the  ac- 
cused is  already  in  custody,  and  the  com- 
plaint has  no  function  to  perform  except  to 
furnish  the  basis  for  a  warrant  For  46 
years  the  Legislature  has  Ignored  the  sug- 
gestion, and  it  may  now  be  regarded  not  only 
as  obiter,  but  as  defunct  obiter. 

In  this  instance  the  county  attorney  filed 
a  new  complaint  and  had  a  new  warrant  Is- 
sued. They  served  no  purpose  whatever,  ac- 
cept to  afford  the  defendant  <H>Portnnlty  to 
multiply  objections  to  the  regularity  of  the 
preliminary  procedure.  If  he  had  desired,  in 
good  faith,  to  meet  tbe  evidence  which  the 
state  had  introduced,  he  would  have  been 
given  an  opportunity  as  a  matter  of  course. 
He  chose,  however,  to  stand  on  the  proposi- 
tion he  had  not  received  the  benefit  of  a  pre- 
liminary examination  at  all,  and  that  he  was 
entitled  to  a  preliminary  examlnaticm  at 
which  he  might  produce  witnesses.  Tbe  plea 
In  abatement  was  properly  overruled. 

Tbe  information  reads  as  follows: 

"That  heretofore,  and,  to. wit  on  or  about  the 
24tb  day  of  January,  A.  D.  1917,  at  and  within 
the  county  of  Montgomery  and  the  state  of  Kan- 
sas, the  above-named  defendant,  W.  P.  Fleeman, 
then  and  there  being,  did  then  and  there,  will- 
fully, wrongfolly,  unlawfaU^,  and  felonious]; 
keep  and  maintain,  and  assist  in  keeping  and 
maintaining,  a  brick  building  located. and  situ- 
ated on  [lots  described],  more  particularly  de- 
scribed as  the  Oriental  Rooms,  a  place  where 
prostitution,  fornication  and  concubinage  is 
practiced,  permitted,  and  allowed,  and  that  said 
above-described  premises  are  owned  or  leased  by 
tiie  said  defendant  and  under  his  control;  all 
contrary  to  and  in  violation  of  tbe  form  of  the 
statutes  In  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Ki 


[4,  S]  A  motion  to  quash  was  overmled. 
The  defendant  says  he  was  charged  In  a  sin- 
gle count  with  nomeroBB  felonlea    keeping  a 


place  where  prostitution  was  practiced,  keep- 
ing a  place  where  fornication  was  practiced, 
keeping  a  place  where  concubinage  was  prac- 
ticed, and  several  others.  He  further  says  he 
was  bewildered  by  uncertainty  whether  he 
should  prepare  to  meet  evidence  that  he  kept 
the  place,  or  only  assisted  in  keeping  It,  and 
evidence  that  he  owned  the  place,  or  merely 
leased  It  The  statute  creates  a  single  of- 
fense^ keeping  a  place-  for  unlawful  sexual 
commerce  on  premises  for  which  the  keeper  Is 
responsible.  The  keeping  may  be  by  one  who 
keeps,  or  maintains,  or  who  assists  In  keep- 
ing or  maintaining.  l%e  place  may  be  a 
house,  or  any  other  place.  The  commerce 
may  be  prostitution,  fornication,  or  concu- 
binage, and  the  place  may  be  one  dlstlnctlvdy 
for  such  commerce,  or  one  where  such  com- 
merce Is  practiced,  or  Is  permitted,  or  Is  al- 
lowed. Responsibility  for  the  premises  may 
be  by  virtue  of  ownership,  or  lease,  or  con- 
trol. The  substance  of  the  offense  is  keeping 
a  vicious  place,  and  only  one  offense  is  com- 
mitted If  aU  the  Immoral  practices  named 
be  indulged  there. 

One  who  assists  In  keeping  an  Immoral  re- 
sort keeps  It  to  the  extent  of  his  participa- 
tion, although  others  also  participate.  As- 
signing to  him  the  character  of  assistant 
does  not  relieve  him  of  the  character  of  keep- ' 
er.  No  distinction  Is  made  In  procedure  or 
punishment  between  a  keeper  sole  and  an  as- 
sistant The  gist  of  the  matter  to  be  proved 
— keeping — Is  the  same.  A  charge  of  keep-  . 
Ing  would  be  sustained  by  proof  of  assist- 
ing, and  both  capacities  may  be  attributed 
to  the  same  person  without  affecting  the  cer- 
tainty of  the  charga 

The  defendant  might  have  been  charged  In 
one  count  as  owner,  as  lessee,  and  as  In  con- 
trol of  the  premises.  Sufficient  authority 
over  the  premises  to  prevent  disreputable 
practices  there  is  the  Important  thing.  If 
there  be  any  repugnancy  between  owning 
and  leasing.  It  would  not  defeat  the  infor- 
mation because  the  crime  would  nevertheless 
be  indicated.  Oen.  Stat  1015,  {  8024.  It 
would  be  useless  formality  to  multiply  counts 
In  order  to  meet  contingencies  of  proot  In 
this  Instance  the  defendant  was  charged  with 
being  in  control  of  the  premises  described, 
and  It  was  further  charged  that  he  was  own- 
er or  lessee.  He  was  Informed  of  the  nature 
and  cause  of  the  accusation  against  him. 
BUI  of  Rights,  I  10;  Gen.  Stat  1915,  |  114. 
The  court  could  pronounce  Judgment  accord- 
ing to  the  right  of  the  case  (Qen.  Stat.  1915, 
i  8023),  and  he  could  not  be  prejudiced  in 
his  substantial  rights  on  the  merits  (Gen. 
Stat  1915,  {  8024). 

At  the  trial  the  defendant  testified  he  own- 
ed the  Oriental  Rooms  and  spent  all  of  his 
time  th^re.  (Conceding  the  Information  was 
defective.  It  would  be  the  quintessence  of 
nonsense  to  reverse  the  judgment  because  of 
the  fact,  even  if  there  were  nO  Statute  on 
the  subject   The  statute  reads  as  .follows: 
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"On  an  appeal,  fh«  coart  most  give  Jadgment 
without  regard  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties."  Grim.  Code,  I  2M :  G«a. 
Stat  1915,  i  8215. 

The  record  discloses  tbat  none  of  the  ex- 
ceptions taken  to  the  information  affected 
the  defendant's  substantial  rights. 

The  Code  of  Criminal  Proeedjire  was  fram- 
ed to  supersede  the  common  law  with  a  more 
rational  system.  While  It  is  defective  in  many 
respects,  and  in  many  others  exhibits  a  con- 
servatism which  contrasts  strongly  with  its 
general  liberality,  it  la  distinctively  modern. 
The  tradition  of  the  common  law,  however, 
was  so  strong  that  it  came  near  superseding 
the  Code.  In  time  the  Code  was  rediscover- 
ed, and  it  is  the  purpose  of  the  court  to  in- 
terpret and  apply  it  according  to  Its  true  In- 
tuit and  spirit 

[S,  7]  The  defendant  complains  because  the 
information  was  amended  at  the  trial.  The 
amendment  consisted  in  writing  the  words 
"County  Attorney  of  Montgomery  County, 
Kansas,"  under  the  signature  of  the  county 
attorney  to  the  verification.  The  amendment 
was  one  of  form  only,  the  defendant  calls  it 
a  matter  of  form,  and  the  statute  expressly 
authorizes  amendments  In  matters  of  form  at 
the  trial,  so  the  complaint  is  frivolous. 

The  statute  reads  as  follows: 
"An  information  may  be  amended  in  matter 
of  snbstance  or  form  at  any  time  before  the  de- 
fendant pleads,  without  leave.  The  information 
may  be  amended  on  the  trial  as  to  all  matters  of 
form,  at  the  discretion  of  the  court,  when  the 
same  can  be  done  without  prejudice  to  the  rights 
of  the  defendant.  No  amendment  shall  cause 
any  delay  of  the  trial,  unless  for  good  cause 
shown  by  affidavit"    Gen.  Stat  1915,  |  7982. 

How  any  amendment  of  form,  as  distin- 
guished from  substance,  can  ever  prejudice  a 
defendant,  this  court  is  unable  to  perceive. 

After  amending  the  Information  the  coun- 
ty attorney  reverifled  it,  which  was  wholly 
unnecessary.  The  defendant  then  filed  a 
new  motion  to  quash,  which  was  properly 
overruled. 

[I]  The  defendant  complains  because  the 
general  reputation  of  the  place  was  proved. 
The  evidence  was  admissible  for  two  pur- 
poses. It  was  admissible  to  prove  the  actual 
character  of  the  place.  The  authorities  are 
divided  on  this  question,  but  the  fact  that 
a  house  has  acquired  a  general  reputation 
in  the  community  of  being  an  immoral  re- 
sort is  some  evidence  that  It  is  such.  While 
the  evidence  may  be  weak,  it  Is  not  to  be 
rejected  on  that  account  The  evidence  was 
admissible  for  the  purpose  of  charging  the 
defendant  with  notice  of  the  character  of 
the  place.  The  person  who  owns  or  controls 
an  Immoral  resort  is  not  likely  to  be  igno- 
rant of  what  the  community  knows.  Notice 
was  relevant  to  the  issue  of  permission  and 
allowance. 

[t,  10]  The  defendant  complains  of  some 
Impeaching  testimony  because  he  says  the 
proper  foundation  was  not  laid  by  calling 


his  attention  to  spedflc  time  and  place.  The 
question  was  whether  or  not  the  defendant 
bad  an  arrangement  with  named  girls  whom 
he  employed  to  send  them  to  men's  rooms 
and  divide  their  earnings  on  a  stated  basis. 
The  defendant  told  what  his  arrangement 
with  the  girls  was.  He  was  then  asked  if 
his  arrangement  was  not  of  the  character 
stated.  Be  vehemently  denied  such  an  ar^ 
rangement,  and  said  he  never  mnted  such  a 
thing.  Under  these  circumstances  he  fair- 
ly exposed  himself  to  impeachment  without 
going  further  into  details. 

A  police  officer  bad  occasion  to  go  through 
the  defendant's  place.  He  was  called  as  a 
witness  and  asked  if  the  defendant  demand- 
ed that  he  have  a  warrant  He  said,  "No," 
and  the  answer  was  stricken  out  In  view 
of  the  abundant,  direct,  and  positive  evidence 
of  guilt,  it  is  not  likely  this  answer  would 
liave  worked  an  acquittal.  The  officer  was 
asked  a  further  question,  and  was  not  per- 
mitted to  answer.  What  his  answer  would 
have  been  was  not  shown  at  the  hearing  on 
the  motion  for  a  new  trial. 

[11,12]  A  motion  for  a  new  trial  was  filed 
on  the  ground  of  newly  discovered  evidence. 
The  evidence  was  bad  general  reputation  for 
truth  and  veracity  of  one  of  the  state's  wit- 
nesses, and  impeaching  evidence.  The  names 
of  witnesses  are  indorsed  on  the  information 
so  that  the  defendant  may  look  up  notorious 
facts  like  general  reputation,  and  the  rule  is 
well  established  that  It  is  not  error  to  deny 
a  new  trial  desired  for  the  purpose  of  pro- 
ducing newly  discovered  impeaching  evi- 
dence. The  witness  for  the  state  who  was 
called  in  rebuttal  to  impeach  the  defendant 
made  an  affidavit  in  which  she  repudiated 
the  testimony  which  she  gave  at  the  trial. 
The  defendant  says  he  relies  on  the  case  of 
State  V.  Keleher,  74  Kan.  631,  87  Pac.  738. 
The  Keleher  Case  was  a  very  exceptional 
one.  The  present  case  belongs  to  a  very  com- 
mon class.  At  the  hearing  the  state  con- 
tested the  motion  for  a  new  trial.  After 
hearing  all  the  evidence  introduced  the  court 
found  against  the  defendant  Nothing  ap- 
pears to  indicate  the  ordinary  rule  should 
not  be  appUed.  State  v.  Baker,  78  Kan.  663, 
664,  syl.  par.  2,  97  Pac.  785. 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


(IM  Kan,  «Ee) 

SHARKER  V.  CAPITAL  LIFE  INS.  CO.  OF 

COLORADO.     (No.  21373.)* 

(Supreme  Court  of  Kansas.    March  9, 1918.) 

fSpUahut  hv  the  Court.) 

1.  Evidence  <S=»151(8)— Good  Faith. 

Testimony  of  neighbors  as  to  the  physical 
appearance  of  the  insured  was  properly  received 
touching  his  good  faith  in  making  the  state- 
ments contained  in  the  application. 

2.  iNsnBAMCB  «=>256(2)— Line  Inbpsancs. 

The  policy  provided  that  the  statements 
made  by  the  msured  should,  in  the  absence  vf 
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fraad,  be  deemed  representations  and  not  war- 
ranties. Held,  that  good  faith  in  making  such 
statements  was  sufficient,  although  they  may 
have  been  incorrect,  in  fact.  ' 
3.  Inburancb  «=>6C5(3)  —  Lifs  Inbcraj^cs  — 
Action  on  Pouct— Sdiiiciknot  or  Eti- 

OKNCE. 

The  evidrace  supported  the  verdict,  and 
there  was  no  error  in  the  firing  or  refusing  of 
instructiona 

Appeal  from  District  Court,  Saline 
County. 

Action  by  Mary  E.  Sharrer  against  the 
Capital  Lite  Insurance  Company  of  Colorado. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Burcb,  Utowidi  ft  Royce,  of  Sallna,  and 
Wm.  SL  Hutton,  of  Denver,  Colo.,  for  appel- 
lant   Z.  O.  Mllllkln,  of  Sallna,  for  appellee. 

WBST,  J.  Ttie  defendant  appeals  from  a 
judgment  on  a  life  insurance  policy,  claim- 
ing that  the  answers  of  the  applicant  touch- 
ing his  health  relieved  the  company  from 
liability;  tliat  certain  testimony  was  im- 
properly admitted;  that  certain  findings  of 
fact  should  have  been  set  aside;  and  that 
the  court  erred  in  charging  the  Jury.  The 
answers  In  the  application  complained  of 
are  that  he  Iiad  never  had  any  disease  of 
the  stomach,  and  that  to  the  question,  "How 
often  during  the  five  years  did  you  consult  a 
physician?"  the  answer  was  "No."  It 
seems  that  the  applicant  had  consulted  cer- 
tain doctors  about  some  digestive  disturb- 
ance^ and  had  had  his  stomach  washed  out 
and  received  some  treatments;  that  some 
months  after  the  policy  was  issued  the  trou- 
ble developed  into  a  cancer  of  the  stomach 
or  esopliagus,  from  which  he  died. 

The  agent  testified:  That  he  took  the  ex- 
amination blank  on  September  27,  1915,  and 
the  policy  was  issued  three  days  later.  That 
he  had  known  the  deceased  some  two  years, 
went  to  his  house  to  solicit  his  two  boys  for 
life  insurance,  and  spoke  to  the  father  about 
insuring  Iilm,  remaining  at  the  house  2  or 
2^  hours.  Later  be  called  the  deceased  to 
come  to  his  office,  and  finally  got  bis  appli- 
cation for  life  insurance,  being  paid  one 
year's  premium  in  advance  by  check.  He 
sent  the  applicant  to  Dr.  Moses,  the  exam- 
iner, and  when  the  policy  came  the  agent 
went  out  as  quickly  as  he  could  and  deliver- 
ed It  at  the  applicant's  home  and  stayed 
there  until  after  dinner.  That  be  did  not 
observe  anytlilng  unusual  about  the  appli- 
cant's eating,  he  seemed  to  eat  like  the  rest 
of  the  people,  took  the  same  kind  of  food  as 
near  as  the  agent  could  tdl,  and  was  ap- 
parently in  good  health. 

The  examiner  testified: 

That  he  did  all  the  writing  on  the  application 
except  the  signature.  "Q.  After  yon  had  writ- 
ten down  the  answers  in  this  blank,  did  yon 
read  it  over  to  him?  A.  No,  sir.  Q.  Ton  Just 
passed  it  to  liim  and  asked  him  to  sign  it?  A. 
I  Just  passed  It  to  him,  and  says.  This  is  what 


you  are  to  sign,'  pointing  the  place. where  he  ia 
to  sign.  Q.  And  he  signed?  A.  iie  signed. 
*  *  *  Q.  Yes;  and  you  eay,  to  all  external 
appearances,  at  least,  or  as  far  as  your  exami- 
nation disclosed,  he  was  a  healthy  man?  A.  He 
was  a  healthy  man." 

The  Jury  found: 

That  the  deceased  consulted  one  physician 
June  28  and  July  26,  1915,  another  about  Au- 
gust 26th  and  September  4th,  and  the  former 
about  September  27th,  but  that  on  September 
27th  and  for  two  months  before  he  enjoyed 
good  health,  and  tliat  two  months  prior  to  that 
date  he  had  no  sickness. 

"(13)  Was  the  insured  in  sound  health  and  in- 
surable condition  at  the  time  of  the  delivery  of 
the  policy  of  insurance  sued  upon  in  this  action? 
A.  xes, 

[1]  Witnesses  were  permitted  to  testify 
that  they  had  seen  the  deceased  at  various 
times  during  the  summer  and  fall,  one  as 
late  as  December,  and  that  he  looked  and 
acted  as  usual.  This  simply  corresponds 
with  what  the  examining  physldan  thought 
at  the  time  be  wrote  in  the  answers  to  the 
questions,  and  it  was  competent  touching 
the  good  faith  of  the  deceased;  for,  if  his 
appearance  was  such  that  his  neighbors  and 
acquaintances,  as  well  as  the'  examining 
physician,  thought  him  in  usual  good  health, 
this  would  tend  to  show  ttiat  the  applicant 
had  no  reason  to  believe  that  be  had  been  or 
was  soon  to  be  stricken  with  a  fatal  malady. 

[2,  S]  It  is  argued  that  the  truth  and  not 
the  good  faith  of  the  answers  is  the  Scale- 
tipping  tiling.  But  it  is  stated  in  the  plaln- 
tifTs  brief,  and  not  disputed,  that  the  policy 
contained  the  clause  that: 

"All  statements  made  by  the  insured  shafi,  in 
the  absence  of  fraud,  be  deemed  representations, 
and  not  warranties. 

The  rule  in  such  cases  is  that  good  faith 
is  sufficient.  Monler  v.  Insurance  Co.,  Ill 
U.  S.  336,  4  Sup.  Ct.  466,  28  L.  Ed.  447;  In- 
surance Co.  V.  Woods,  64  Kan.  663.  .TO  Paa 
189.  See,  also,  Farragher  v.  Knights  and 
Ladies,  08  Kan.  601,  159  Pac.  3,  and  Dlehl 
et  al.  V.  Mut.  Life  Ins.  Co.,  176  III.  App.  462. 
The  recent  decision  In  American  Bankers' 
Ins.  Co.  T.  Hopkins,  by  the  Supreme  Court 
of  Oklahoma,  169  Paa  489,  is  very  much  in 
point.  Section  6290  of  the  General  Statutes 
of  1916  provides  that: 

"No  misrepresentation  •  *  •  shall  lie 
deemed  material  •  *  *  unless  the  matter 
misrepresented  shall  have  actually  contributed 
to  the  contingency  or  event  out  of  wliich  the 
policy  is  to  become  due  and  payable." 

The  answer  alleged,  not  only  that  the  ap- 
plicant when  Insured  was  and  for  many 
months  had  been  afflicted  with  cancer  of  the 
stomach,  but  also  that  all  of  the  represen- 
tations covering  this  matter  "were  false, 
and  known  to  be  false  by  the  said  David  N. 
Sharrer,  and  were  falsely  and  fraudulently 
made  by  the  said  David  N.  Sharrer  for  the 
purpose  of  inducing  the  issuance  to  him"  of 
the  policy.  The  day  the  examination  was 
made  the  deceased  had  had  his  stomach 
washed  out,  and  tills  was  repeated  two  days 
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Jater,  the  doctor  giving  him  a  prescription. 
Bat  not  ontll  Norember  lat  was  an  Z>ray 
picture  taken,  and  this  revealed  what  the 
doctor  termed  two  notches  about  as  big  as 
a  half  dime.  After  the  death  in  the  follow- 
ing March  a  post  mortem  convinced  the 
same  physician  that  cancer  caused  the  death. 
Two  other  doctors  examined  him  on  Septem- 
ber 4th,  and  dlscnssed  a  case  of  malignancy 
or  cancerous  stomach,  but  did  not  conclude 
that  it  was  such.  Two  of  the  attending  phy- 
sicians during  his  last  sickness  testified  that 
a  case  of  cancer  might  develop  and  produce 
death  within  three  months,  and  that  they 
were  unable  to  say  that  any  diseased  con- 
dition existed  as  early  as  September.  One 
of  them  stated  that  the  condition  found  at 
the  post  mortem  was  not  necessarily  incon- 
sistent with  good  health  the  previous  Sep- 
tember. 

From  the  foregoing  It  appears  that  the 
Jury  had  fair  grounds  for  finding  that  the 
claims  of  existing  cancer  and  fraudulent 
statements  were  not  sustained. 

The  instructions  gave  the  Jury  correct 
rules  to  guide  their  deliberations. 

Mention  Is  made  of  a  previous  rheumatic 
ailment,  but  this  does  not  appear  to  have  re- 
turned, or  to  have  been  a  causal  element  In 
the  case. 

The  judgment  is  affirmed.  All  the  Jus- 
tloes  c(»icurrlng. 

aOZ  Kan.  603) 

DUBBS  et  ux.  t.  HAWOBTH.     (No.  21063.) 

:   (Supreme  Court  of  Kansas.    March  9, 1918.) 

(Si/llaJnti  ly  t)ie  Oovrt.) 
X.  BXKOTTTOBS  AND  Aduinistsatobs  9=>461(4) 

— ^TBIAIr-FrNDINQS— CONSISTKNCT. 

There  is  neither  literal  nor  posittve  incon- 
sistency between  a  jury's  finding  that  services 
performed  for  an  elderly  woman,  since  deceased, 
were  to  be  paid  for  "after  ghe  was  through  with 
her  property"  and  another  finding  of  the  jdry 
that  such  payment  was  not  to  1)0  made  by  a 
bequest  in  oer  will. 

2.  ExzouTOBS  Ann  Adi«nistbatobs  «=^227(3) 
—  Fbesertation  of  Claims  —  ArnoAvrr  — 
Stattjtb. 

Where  pursuant  to  a  sin^ile  contract  two 
persons  jointly  perform  services  for  another 
person,  since  deceased,  the  affidavit  of  one  of 
the  persons  performing  the  services  is  a  suffi- 
cient verification  or  proof  of  claim  to  satisfy 
the  statute  (Gen.  St.  1915,  (§  4672,  4573),  re- 
lating to  the  presentation  of  demands  against 
the  estate  of  the  deceased. 

3.  EXXCUTOBS  AND  Aduinistbatobs  €=9227(4), 

256(4)— Appeal  and  Ebbob— Olaih  against 
EsTATB—AiTiDAvrr— Waives— Objbotion. 
Where  an  affidavit  in  support  of  a  proof  of 
claim  against  an  estate  is  lacking  in  some  of  the 
recitals  required  by  the  statute,  but  the  defend- 
ant's objection  to  the  affidavit  was  too  obscure 
to  apprise  the  probate  and  district  courts  of  the 
specific  nature  of  the  defect,  the  defect  will  be 
deemed  waived,  and  it  is  too  late  to  raise  a  spe- 
cific objection  to  the  verification  for  the  first 
time  on  appeal. 

4.  Exbohtobs  and  Aduinistbatobs  «s»227(6) 
— Pbesentation  or  Claim— Amendment. 

When  parties  who  have  jointly  performed 
•ervlces  for  a  person,  rince  deceased,  present 


their  daim  therefor  against  sudi  person's  es- 
tate, and  are  required  to  itemize  their  dalm, 
there  is  no  impropriety  In  their  amending  their 
claim  to  show  a  list  of  services  performed  by 
them  in  excess  of  the  amount  for  whidi  they 
demand  payment,  and  they  may  rely  for  re- 
covery of  their  limited  demand  upon  the  entire 
list  of  items  which  they  were  required  to  item- 
ize and  specify. 
6.  Limitation   or  Actions  ®=»46(5)— Culu 

AGAINST  EsTAIK— ACCBUAL  Or  BlOHT  OF  AC- 
TION. 

Where  two  persons  jointly  perform  services 
for  another  person,  which  services  extend  over 
a  period  of  several  years  and  were  to  be  paid 
for  by  the  recipient,  "after  she  was  through  with 
her  property,"  a  demand  against  the  letter's  es- 
tate after  her  death,  if  timely  made,  is  not  affect- 
ed by  the  statute  of  Umitations. 

Appeal  from  District  Court,  Jewell  County. 

Claim  by  W.  W.  Dubbs  and  wife  against 
B.  F.  Haworth,  executor,  etc.  From  a  judg- 
ment of  the  district  court,  on  plaintiffs'  ap- 
peal from  the  probate  -  court's  disallowance 
of  claim  in  favor  of  claimants,  defendant  ap- 
peals.   Affirmed. 

D.  M.  McCarthy  and  White,  Mahln  &  Ma- 
hln,  all  of  Mankato,  for  appellant.  W.  B. 
Mitchell,  of  Mankato,  for  appellees. 

DAWSON,  3.  W.  W.  Dnbbs  and  A.  L 
Dubbs,  husband  and  wife,  filed  In  the  probate 
court  a  claim  against  the  estate  of  Tacy 
Campbell  for  services  rendered  by  them  to 
the  latter  In  her  lifetime,  at  her  instance  and 
request.  This  claim  was  <mly  verified  by 
Dubbs,  the  husband,  and  It  was  disallowed 
by  the  probate  court  on  the  ground  "that  the 
evidence  Is  insufficient  to  constitute  an  mal 
contract  between  said  claimants  and  the  de- 
ceased." The  claimants  appealed  to  the  dis- 
trict court  where  they  prevailed.  The  Jury 
made  special  findings  of  fact: 

"Question  No.  1.  Did  Tacy  Campbdl,  deceas- 
ed, agree  with  tiie  plaintiffe,  to  pay  them  for  the 
services  for  which  they  claim  pay  in  thia  suit? 
Answer:   Yes. 

"Q.  2,  If  you  answer  question  Noi.  1  in  the 
affirmative,  state  when  she  made  such  an  agree- 
ment. A.  Before  services  were  render- 
ed.    •     *     • 

"Q.  4.  If  you  answer  question  No.  1  in  the 
affirmative,  state  when  she  was  to  pay  for  sndi 
services.  A.  After  she  was  through  wiUi  her 
property. 

"Q.  5.  If  you  answer  question  No.  1  in  the 
affirmative,  state  whether  or  not  audi  payment 
was  to  be  made  by  a  bequest  in  her  will  A. 
No.     •     •     • 

"Q.  a  Did  Tacy  Campbell  at  any  time  agree 
with  Mrs.  A.  L.  Dubbs  to  pay  her  for  any  serv- 
ices rendered  by  Mrs.  Dubbs?    A.  Yes.    •    •    ♦ 

"Q.  11.  If  you  answer  questions  Nos.  1  and  8 
in  the  affirmative,  state  whether  or  not  the 
plaintiffs  voluntarily  quit  the  service  of  Tacy 
CampbeU  in  1912.    A.  Yes." 

Several  errors  are  urged  which  will  be  con- 
sidered in  the  order  presented. 

[1]  It  is  urged  that  the  special  findings 
are  Inconsistent,  particularly  findings  4  and 
Sk  There  is  no  literal  inconsistency.  The 
evidence  shows  that  at  <me  time  Mrs.  Camp- 
bell made  a  will  of  all  her  property  to  the 
plaintiffs,  some  $40,000  tn  value,  and  that 


«b»7m  ether  easM  ■••  sain*  tople  and  KST-NUM BBB  la  all  Key-Mumbwed  Slassti  and  Indexts 


Digitized  by 


Google 


Kaa)    MAKSFIELD  T.  WM.  J.  BURNS  INTXBNATIONAL  DETECTITB  AOKNOT      625 


she  later  reroked  tbat  wlU.  Mra.  Campbell 
doubtless  believed  she  bad  a  right  to  do  so. 
She  bad  not  literally  bound  herself  to  pay 
the  pUdntiffis  by  some  bequest  or  provision 
In  her  wllL  In  revoking  her  will  she  took 
advantage  of  the  literal  terms  of  her  bar- 
gain to  pay  "after  she  was  through  with 
her  property."  Thus  It  cannot  be  declared 
that  there  Is  a  positive  inconsistency  between 
findings  4  and  5. 

[2]  It  la  next  nrged  that  the  plaintiffs' 
proof  of  claim  was  insufiSdently  verified. 
The  claim  was  for  the  services  of  both  hus- 
band and  wiXe,  and  it  was  verified  by  the 
husband  alone.  Another  defect  urged  is  that 
the  affidavit  did  not  contain  the  recital  pre- 
scribed by  the  statute,  "stating  to  the  best 
fA  his  [affiant's]  knowledge  and  belief  he 
has  given  credit  to  the  estate  for  all  pay- 
ments and  offsets  to  which  it  (the  estate]  is 
entitled,  and  that  the  balance  claimed  is 
Justly  due."  Gen.  Stat  1915,  {  4572.  The 
proof  of  claim  and  the  affidavit  showed  clear- 
ly that  the  services  were  rendered  by  both 
husband  and  wife,  not  that  some  of  the 
services  were  rendered  by  the  husband  and 
some  by  the  wife.  Consequently  the  affida- 
vit of  one  of  the  parties  presenting  the  claim 
was  as  potent  as  if  the  claim — the  same 
claim — had  been  sworn  to  by  both  husband 
and  wife. 

Touching  the  want  of  the  recitals  ip  the 
affidavit  which. the  statute  requires,  it  does 
not  appear  that  this  defect  was  raised  in  the 
probate  court  nor  in  the  district  court 
There  was,  of  course,  the  blind,  stereotyped 
demurrer  "that  said  proofs  of  claim  and 
each  of  them  fftiled  to  state  matter  and  facts 
sufficient  to  constitute  a  cause  of  action  or 
a  proof  of  datm  against  the  aforesaid  es- 
tate," and,  again,  "for  the  further  reason 
Claimants  and  plaintiffs  are  without  legal 
capacity  to  sue  on  the  amended  proof  of 
claim  not  being  made  and  filed  according  to 
law  and  being  irregular,  no  service  having 
been  made  upon  the  executor  of  above-named 
estate." 

[3]  The  real  objection  in  the  probate  and 
district  courts  to  the  proof  of  claim,  the 
want  of  the  statutory  recitals  in  the  affida- 
vit, was  shrouded  and  obscured  in  a  cloud 
of  words.  The  probate  court  based  its  Judg- 
ment on  the  insufficiency  of  plaintiff's  evi- 
dence; and  even  the  district  court  did  not 
perceive  what  the  defendant  was  driving  at 
What  the  defendant  should  have  done  was  to 
bave  pointed  out  the  defect  clearly,  so  that 
plaintiff  might  have  had  an  opportunity  to 
amend  the  affidavit  However,  in  the  course 
of  the  trial  both  of  the  plaintiffs  were  on  the 
witness  stand;  and  all  the  facts,  including 
those  whl(ii  the  statute  requires  to  be  estab- 
lished by  affidavit,  were  developed  and  prov- 
ed by  sworn  testimony.  In  principle,  the 
sworn  evidence  used  In  the  trial  ought  to  be 
held  to  answer  every  purpose  of  a  prelimi- 
nary afBdavlt  ffied  with  the  claim.    More- 


over, it  Is  too  late  to  raise  a  question  of  the 
insufficiency  of  the  verification  for  the  first 
time  on  appeaL  Emery  v.  Bennett  97  Kan. 
490,  155  Pac.  1075;  Blair  v.  McQuary,  100 
Kan.  203,  206,  162  Pac.  1173,  164  Pac.  262. 

[4]  The  next  complaint  of  appellant  re- 
lates to  the  form  in  which  the  dalm  was 
presented.  Plaintiffs'  first  dalm  was  on  a. 
lump  sum  of  $600.  They  were  required  to 
amend  by  setting  out  the  specific  items  upon 
which  their  claim  was  based.  Plaintiffs 
complied  by  setting  out  a  specific  list  of  serv- 
ices covering  a  number  of  years  and  aggre- 
gating $1,087.  Plaintiffs  were  then  required 
to  elect  on  which  of  the  items  listed  they 
would  rely  for  a  recovery,  and  they  respond- 
ed by  electing  to  rely  on  them  all,  notwith- 
standing their  total  demand  was  only  for 
$600.  Error  is  assigned  on  this,  but  it  does 
not  appear  to  be  seriously  objectlopable.  It 
is  not  required  of  a  creditor  that  he  shall 
demand  the  uttermost  farthing  which  m^y  be 
technically  due  him.  He  may  be  satisfied 
with  less  than  his  Just  due;  and  it,  in  fact 
he  honestly  believes  that  more  Is  due  him 
than  he  is  asking  to  be  paid  for,  his  debtor 
has  no  Just  complaint  that  the  creditor,  upon 
the  debtor's  request,  specifies  more  items  than 
the  aggregate  amount  for  which  the  creditor 
is  Insisting  on  payment  Modesty  of  de- 
mands is  ordinarily  a  virtue,  not  a  fault 

[6]  Still  another  point  suggested  is  that 
the  plaintiffs'  dalm  was  barred  by  the  stat- 
ute of  limitations.  We  think  not  The  serv- 
ices performed  by  plaintiffs  were  not  to  be 
paid  for  until  aJfter  Mrs.  Campbell  "was 
through  with  her  property,"  and  it  does  not 
appear  how  the  statute  affects  their  right  of 
recovery  under  their  contract  as  established 
by  the  findings  of  the  Jury.  Aiken  y.  Nogle, 
47  Kan.  96,  27  Pac.  825;  Heery  v.  Beed,  80 
Kan.  380,  102  Pac.  846;  Henshaw  v.  Smith, 
No.  21,362,  Just  decided,  171  Pac.  616. 

The  record  discloses  no  prejudicial  error, 
and  the  Judgment  is  affirmed.  All  the  Ju»- 
tices  concurring. 

(lOa  Kan.  (ST) 
MANSFIBIiD  V.  WILLIAM  J.  BURNS  IN- 
TERNATIONAL DETECTIVE  AaBNOY. 
(No.  21413.) 

(Supreme  Gonrt  of  Kansas.    Mardi  9, 1918.) 

(8vUabu»  bv  the  Court) 

1.  Mastkb  and  Skbvaht  «=3300— Pbinoipal 
and  aoent  «=>169(1)— tobts— llabiutt. 

A  master  or  principiU  is  responsible  for  the 
tortious  acts  of  his  servant  or  agent  where  such 
acts  are  incidental  to  and  done  in  furtherance 
of  the  business  of  the  master  or  prindpal,  even 
if  such  acts  are  done  willfully  or  in  excess  of 
the  authority  conferred. 

2.  Pbincifai.  and  Agent  9=>159(1)— Assauuc 
BY  Agent— LiABixiTT  of  Pbinoipal. 

Where  one  representing  a  detective  agency 
is  authorized  to  obtain  a  confession  from  a  sus- 
pect and  in  executing  that  authority  commits  an 
assault  and  battery  upon  the  suspect  the  prind- 
pal is  responsible  for  the  manner  of  the  agent  in 
the   execmtion   of   the   authority,    and   for   the 
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wrong  of  the  agent  In  selecting  the  means  by 
which  the  authority  was  executed. 
8.  Appeal  and  Ebbob  «5>1060(1)— Habiclxss 
Ebbok— Rkadiho  fbou  Maoazink  in  Absit- 

MKNT. 

The  reading  of  a  short  article  from  a  maga- 
zine in  the  course  of  the  argument  of  counsel, 
which  was  argumentative  and  illustrative  in 
character,  condemning  such  methods  as  were  em- 
ployed by  the  agent  of  the  defendant  in  the  pres- 
ent case  and  containing  statements  which  would 
have  been  unobjectionable  if  they  had  been  origi- 
nal with  counsel,  is  held  not  to  be  a  ground  of 
prejudicial  error. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Wflllam  Mansfield  against  the 
William  J.  Bums  International  Detective 
Agency.  Judgment  for  plalntilf,  and  de- 
fendant aK)eal8.    Affirmed. 

J.  B.  Larimer,  of  Topeka,  J.  H.  Brady 
and  B.  H.  Hennlng,  both  of  Kansas  City, 
Kan.,  and  Wentworth  E.  Griffin  and  Cameron 
Ii.  Orr,  both  of  Kansas  City,  Mo.,  for  appel- 
lant E.  E.  Martin,  J.  S.  Detwller,  and  L.  a 
True,  all  of  Kansas  City,  Kan.,  for  appellee. 

JOHNSTON,  C.  J.  Tbia  was  an  action  by 
William  Mansfield  against  the  William  J. 
Burns  International  DetecUve  Agency  to 
recover  damages  for  assault  and  battery. 
The  defetidant  appeals  from  the  Judgment  In 
the  sum  of  $2,250  in  plalntUTg  favor  rendered 
upon  the  verdict  of  a  jury. 

A  family  by  the  name  of  Moore  living  near 
Red  Oak,  Iowa,  was  murdered  in  1912  by 
some  person  vho  used  an  axe  In  perpetrat- 
ing the  deed.  The  defendant  was  employed 
to  discover  the  murderer,  and  James  M.  Wil- 
kersiMi,  a  detective  employed  by  defendant  to 
act  for  it  in  Kansas,  was  assigned  to  the 
case.  Wilkerson  looked  up  plaintllTs  record 
and  came  to  the  conclusion  that  he  was  tbe 
one  who  had  cwnmltted  the  murder  and  was 
the  same  person  as  "Insane  Blac^kle,"  a  per- 
son who  had  the  reputation  of  having  com- 
mitted crimes  of  that  character.  Wilkerson 
went  to  the  packing  bouse  in  Kansas  City 
where  plaintiff  was  employed,  cUed  him 
from  his  work,  and  told  him  he  was  under 
arrest  He  called  him  "Insane  Blackle,"  and 
thrust  up  his  chin  in  order  to  see  a  scar 
upon  his  neck  by  which  he  sought  to  Idoitlfy 
him.  Police  officers  of  Kansas  City  having 
been  summoned,  Wilkerson  and  the  latter, 
without  any  warrant  having  been  Issued  for 
plaintlB's  arrest,  conducted  him  to  a  waiting 
automobile,  in  which  they  took  him  to  police 
station  Na  1,  where  he  was  conUned  for  a 
short  time.  Thence  he  was  taken  in  an  auto- 
mobile across  the  river  to  station  Na  4  in 
Argentine,  where  he  was  confined  and  sweat- 
ed all  night  without  rest  and  the  next  morn- 
ing he  was  returned  to  station  No.  1,  from 
which  he  was  later  removed  to  *'ue  county 
Jail.  Plaintiff  testified  that  while  crossing 
the  bridge  on  the  way  to  station  No.  4,  Wil- 
kerson punched  him  in  the  ribs,  and  threaten- 
ed to  throw  him  In  the  river  if  he  did  not  con- 


fess to  the  crime;  and  that  be  was  piled  with 
questions  all  night  at  station  No.  4,  where 
Wilkerson  threatened  and  cursed  him  and 
appUed  vile  epithets  to  him,  struck  him  in 
the  face,  and  loosened  some  of  his  teeth, 
brandished  an  axe  about  his  head  and  against 
his  cheek,  telling  him  he  would  be  killed 
the  same  way  the  Moore  family  had  beoi  kill- 
ed, pushed  him  down  over  a  chair  and  injured 
his  body,  and  deprived  him  of  food  and  wa- 
ter, all  in  an  attempt  to  obtain  a  confession 
from  him.  He  also  testified  that  after  lie  was 
returned  to  station  No.  1,  Wilkerson  again 
struck  him  squarely  in  the  mouth.  Physi- 
cians who  had  examined  plaintiff  at  the  Jail 
testified  to  finding  certain  injuries  npon  hia 
body.  These  acts  of  violence  were  contradict- 
ed by  Wilkerson  In  his  testimony,  but  the  con- 
flict in  the  testimony  was  settled  in  favor  of 
the  plaintiff  by  the  general  verdict;  no  spe- 
cial findings  having  been  requested. 

[1]  The  principal  contention  of  the  defend- 
ant is  that  the  acts  of  violence  toward  the 
plaintiff,  the  brutal  assaults  commlt.ed  on 
him,  and  the  torture  to  which  be  was  snb- 
Jected  by  Its  agent,  Wilkerson,  were  outside 
the  so^e  of  his  employment  and  for  them 
the  defendant  Is  not  liable.  The  general  rule 
Is  that  a  master  or  principal  is  liable  for  the 
tortious  acts  of  his  servant  or  agent  where 
such  acts  are  incidental  to  and  done  in  fur- 
therance of  the  business  of  the  master  or 
principal,  and  this  is  true,  although  the  serv- 
ant or  agent  acted  in  excess  of  the  authority 
conferred  upon  him,  or  wlllfuly  or  malicious- 
ly committed  the  wrongs.  In  Bynes  v.  Jung- 
ren,  8  Kan.  391,  where  It  was  alleged  Oiat 
an  agent  wUlfnlly  assaulted  and  beat  the 
plaintiff  and  wrongfully  detained  him  in  Jail, 
and  where  the  principiEa  def«ided  upoD  the 
ground  that  the  agent  acted  as  a  conBtable 
Under  an  order  of  dvil  arrest  It  was  held 
that  the*  agent  having  acted  wrongfully  in  do- 
ing that  which  be  was  directed  to  do,  the 
principal  was  responsible  for  his  acta  wheth- 
er the  agent  acted  Innocently  or  malidonsly. 
In  Wheeler  &  Wilson  Mfg.  Co.  v.  Boyce,  38 
Kan.  350,  13  Pac  600,  59  Am.  Rep.  571,  the 
principal  was  held  liable  for  the  acts  of  its 
agent  In  arresting  and  detaining  tbe  plain- 
tiff; It  appearing  that  the  acts  were  in- 
cidental to  and  done  in  furtherance  of  tbe 
prlndpal's  business,  and  this  notwltliatand- 
Ing  that  tlie  principal  did  not  directly  author- 
ize nor  subsequently  ratify  the  tortious  acts. 
In  a  case  where  a  brakeman  wrongfully  push- 
ed a  man  off  of  a  train,  the  railway  company 
insisted  that  the  aot  was  outside  of  any  duty 
the  brakeman  owed  to  the  company,  and  that 
it  was  not  liable  for  bis  act,  although  he 
mlgbt  have  done  it  In  the  interest  of  tbe  com- 
pany. It  was  held  that  his  acts  were  within 
the  scope  of  his  lm()Ued  authority,  and  hence 
the  company  might  be  held  responsible  for 
his  acts.  CBanlon  t.  Railway  Co.,  65  Kan. 
352,  69  Pac.  353.  In  another  case  it  was  held 
that  a  master  might  be  held  liable  for  the 
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acts  of  his  seryant  In  setting  out  a  fire  If  the 
setting  of  the  fire  was  a  part  of  the  business 
or  resulted  from  some  act  done  in  the  per- 
formance of  the  business  of  the  prlndpaL 
BUrick  V.  Sachy,  74  Kan.  715,  87  Pac.  U41, 
11  Ann.  Cas.  366.  In  Crelly  v.  Telephone  Co., 
84  Kan.  19,  113  Pac.  386,  33  L.  K.  A  (N.  8.) 
328,  It  was  held  that  the  master  was  not 
re^Kmsible  for  an  assault  committed  while 
the  servant  was  In  Its  service,  but  which  was 
not  done  In  the  course  of  the  employment 
It  was  added,  however,  that  if  the  tortious 
acts  were  done  in  the  execution  of  the  mas- 
ter's business,  and  as  a  means  of  performing 
the  work  assigned  to  the  servant,  the  master 
would  be  liable,  although  the  acts  were  will- 
fully and  wantonly  done.  In  Lehnen  v. 
Bines  ft  Co.,  88  Kan.  58, 127  Pac.  612,  42  L.  R. 
A.  (N.  S.)  830,  a  proprietor  of  a  hotel  was 
held  responsible  for  the  acts  of  his  clerk  who 
assaulted  and  beat  a  guest  and  caused  her  to 
be  arrested  and  taken  from  t^ie  hotel  because 
she  declined  to  leave  the  hotel  on  the  demand 
of  the  clerk,  as  against  a  contention  that  the 
clerk  was  acting  for  himself  and  not  for  the 
proprietor  nor  within  the  scope  of  his  onploy- 
ment  when  the  assault  was  committed.  It 
was  held  that  as  the  clerk  bad  charge  of  the 
hotel  for  the  time  being,  and  as  the  wrongful 
acts  were  committed  by  him  while  he  was  in 
the  control  of  the  hotel  and  as  a  means  of 
exercising  such  control,  he  was  acting  for  the 
proprietor,  and  the  latter  was  responsible. 
Other  cases  of  like  inqwrt  are  Whitman  v. 
Railway  Co.,  85  Kan.  150,  116  Pac.  234;  34 
L.  R.  A.  (N.  S.)  1020.  Ann.  Oas.  1912D,  722; 
IUri>ei<U  V.  Klnley,  89  Kan.  885,  132  Pac.  1180, 
46  I..  R.  A.  (N.  S.)  938;  Martin  v.  RaUway 
Off.,  98  Kan.  681,  145  Pac.  849;  Sipult  v. 
Land  ft  Grain  Co.,  94  Kan.  224,  146  Pac.  329. 
[2]  In  some  cases  the  line  between  acts 
which  are  within  and  those  which  are  with- 
out the  8Coi>e  of  employment  is  not  easily 
traced,  but  In  this  case  no  difficulty  can 
arise.  It  Is  conceded  that  WUkerson  was  act- 
ing within  his  authority  In  the  examination 
of  the  plalntlfT  and  in  the  effort  to  obtain  a 
confession  from  him.  While  Wllkerson  de- 
nies the  acts  of  cruelty  and  torture  with 
whk^  he  Is  charged,  he  admitted  that  what- 
ever he  bad  done  in  making  the  Investigation 
and  In  the  effort  to  obtain  a  confession  was 
done  at  the  instance  of  the  defendant.  The 
verdict  involves  a  finding  that  Wllkerson  as- 
saulted and  beat  the  plaintiff,  and  did  It  with 
such  force  and  violence  as  to  loosen  his 
teeth  and  to  cause  bruises  and  lameness,  and 
that  he  went  to  the  extent  of  swinging  an 
axe  over  and  against  him  In  order  to  make 
him  confess  the  commission  of  the  crime  of 
murder  of  which  he  was  Innocent  Defend- 
ant  says  that  the  detection  of  crime,  in  which 
it  is  engaged,  is  a  lawful  and  honorable  busi- 
ness, one  that  may  be  carried  on  by  legal 
means,  and  that  it  should  not  be  held  liable 
for  bmtal  assaults  and  the  beating  np  of  sus- 
pects with  axes  that  may  have  been  com- 
mitted by  its  agents  while  engaged  in  its 


bndness.  No  doubt  there  may  be  a  searcb- 
ing  investigation  without  Inhumanity  nor 
any  doubt  that  the  business  may  be  carried 
on  by  legal  and  efllcient  methods,  without 
putting  suspects  on  the  rack  or  extorting 
coi^fessions  by  the  drastic  and  cruel  means 
that  were  employed  In  this  instance;  yet 
withal,  the  acts  of  its  agent  appear  to  have 
been  done  in  the  course  of  his  employmmt 
Authority  was  conferred  on  Wllkerson  to 
secure  a  confession,  and  tn  the  execution  of 
this  authority  the  wrongs  complained  of  were 
committed.  Xbe  agent  selected  the  means  by 
which  the  orders  of  his  principal  were  to  be 
carried  out  and  the  ccnfesBlon  was  to  be  ob- 
tained, and  the  methods  employed  by  him  in 
this  case  were  therefore  employed  in  the 
coarse  of  the  business  of  the  principal  and  in 
doing  what  the  agent  was  employed  to  do. 
As  we  have  seen,  a  principal  is  ordinarily 
responsible  for  the  acts  of  his  agent  done  in 
furtherance  of  his  business,  for  the  manner 
employed  by  the  agent  in  the  execution  of 
his  orders  and  for  the  wrong  of  the  agent  in 
selecting  the  means  by  which  the  authority 
is  to  be  executed. 

There  is  nothing  substantial  in  the  com- 
plaint that  the  court  failed  to  give  the  Jury 
a  correct  statement  of  the  issues  Involved  In 
the  case.  It  is  stated  that  the  court  gave  an 
epitome  of  the  allegations  of  the  petition,  and 
that  some  of  them  set  out  the  arrest  and 
detention  of  the  plaintiff,  and  carried  the  im- 
plication that  a  recovery  might  be  bad  on 
that  ground.  There  was  no  chance  for  a  mis- 
take in  this  respect,  as  it  was  expressly  stat- 
ed that  the  plaintiff  claimed  no  damages  ex- 
cept for  assault  and  battery.  The  allega- 
tions referred  to  were  preliminary  to  those 
setting  forth  the  assaults  that  were  com- 
mitted, and  were  no  more  than  a  statement 
of  the  circumstances  under  which  these  as- 
saults were  made.  In  view  of  the  positive 
disclaimer  of  damages  for  false  imprison- 
ment and  the  fact  that  every  one  connected 
with  the  trial  understood  that  the  only  dam- 
ages sought  in  the  case  were  for  assault  and 
battery,  no  prejudice  could  have  resulted 
from  the  reference  to  the  arrest.  Besides, 
In  the  instructions  the  court  directly  Informed 
the  Jury  that  the  only  damages  plaintiff 
conld  recover  were  those  sustained  by  reason 
of  assault  and  battery  committed  upon  the 
plaintiff,  if  any  was  committed.  We  think 
the  instructions  taken  together  fairly  pre-' 
sented  the  case  to  the  Jury,  and  that  there 
is  no  merit  in  any  of  the'  objections  pre- 
sented. 

[3]  It  la  finally  contended  that  error  was 
committed  by  the  court  in  permitting  counsel 
for  plaintiff  to  read  to  the  Jury  a  short  mag- 
azine article  in  ccxidemnation  of  such  practic- 
es as  Wllkerson  employed  in  the  present  case, 
and  which  are  called  the  administration  of 
the  "third  degree."  The  article  was  read  as 
a  part  of  counsel's  argument  and  the  mat- 
ter contained  in  it  was  argumentative  and 
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UlustraOve  In  character,  and  would  have 
been  unobjectionable  If  It  had  been  original 
with  counsel.  Indeed,  stronger  language 
might  hare  been  used  la  characterizing  and 
condemning  the  means  employed  by  the  agent 
of  the  defendant  than  was  used  in  the  arti- 
cle read,  without  trenching  upon  the  bounds 
of  permissible  argument,  or  of  committing 
prejudicial  error. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

ara  Kan.  E2T) 

AVERY  et  aL  t.  HOWELL  et  aL  (No.  21058.7 
(Supreme  Court  of  Kansas.    March  9, 1918.) ' 

(BvUab«$  hv  the  Court.) 

1.  AonON  TOB  COHHISSION  —  QUESTION  FOB 
JUBT. 

There  was  evidence  sufficient  to  compel  the 
submission  of  the  defense  to  the  Jury,  and  to 
sustain  the  verdict  and  judgment  for  the  de- 
fendants. 

2.  FiNDiHos  OP  Fact— BvinENCB. 

There  was  evidence  which  tended  to  sup- 
port each  of  the  findings  of  fact  made  by  the 
jury. 

3.  Action  fob  CoionssioN— Sufficibnot  of 
Btidenoe. 

Before  this  action  was  commenced,  the  de- 
fendants gave  a  certain  reason  for  retusing  to 
perform  a  contract  for  the  exchange  of  proper- 
ty. In  their  answer  they  pleaded  that  reason 
with  others.  There  was  evidence  which  tended 
to  prove  the  truth  of  the  reason  first  given. 
That  evidence  was  sufficient  to  support  the 
verdict  and  judgment  for  the  defendants. 

4.  Appeal  and  Ebbob  i3=>1047(3)  —  Revebs- 
IBLE  Ebbob— WiTHDBAWAi.  of  Competent 
Evidence. 

A  judgment  will  not  be  reversed  oa  account 
of  the  withdrawal  of  competent  evidence,  where 
it  does  not  appear  that  the  complaining  party 
was  injured  by  that  withdrawal. 

5.  Bbokebs  <S=85(3)  —  Insolvency  of  Pub- 
CKA8EB— Evidence— Judgments. 

Evidence  of  judgments  for  the  recovery  of 
money  is  admissible  where  the  insolvency  of 
a  judgment  debtor  is  one  of  the  issues  presented. 

6.  Witnesses  ®=>321— Cboss-Examination— 
Impeachment— DiscBETioN  of  Couet. 

Where  a  witness  has  been  called  by  all  the 
parties  to  the  action,  cross-examination  which 
tends  to  impeach  the  witness  Is  within  the 
sound,  judicial  discretion  of  the  trial  court. 

7.  INSTBUCTIONS. 

There  is  no  substantial  merit  in  the  com- 
plaint concerning  the  refusal  of  the  court  to 
give  requested  instructions,  nor  in  the  complaint 
concerning  tlie  instructions  given. 

Appeal  from  District  Court,  Gray  County. 

Action  by  Gilbert  Avery  and  another 
against  Geo.  Howell  and  another.  Judgment 
for  defendants,  and  plaintUFs  appeal.  Af- 
firmed. 

Judgment  affirmed  on  rehearing  172  Pac. 
995. 

Charles  A.  Baker  and  H.  O.  Trlnkle,  both 
of  Garden  C^ty,  for  appellants.  J.  M,  Klrk- 
patiick,  of  Dodge  City,  and  John  W.  Davis, 
of  Greensburg,  for  appellees. 

MARSHALL,  3.  The  plalntUIs  seek  to  re- 
cover a  commission  from  the  defendants  for 
effecting  an  exchange  of  property.     Judg' 


raent  was  rendered  in  favor  of  ffie  defend- 
ants, and  the  plaintiffs  appeal.  This  Is  the 
third  appeal  in  this  action.  Avery  v.  How- 
ell, 91  Kan.  297,  137  Pac.  785;  Avery  v. 
Howell,  96  Kan.  667,  153  Pac.  632. 

A  brief  statement  of  the  facta  Is  contain- 
ed in  Avery  v.  Howell,  96  Kan.  657,  153  Pac 
532.  The  Judgment  of  the  trial  court  was 
there  reversed  for  the  reason  that  there  was 
evidence  to  show  that  fraud  had  been  prac- 
ticed on  the  defendants,  and  for  the  further 
reason  that  the  trial  court  Ignored  the  issue 
made  by  the  pleadings  as  to  the  purchaser 
being  ready,  able,  and  willing  to  exchange 
properties  on  the  agreed  terms.  On  the  trial 
from  which  the  present  appeal  is  taken, 
the  Jury  answered  special  questions  of  fact 
as  follows: 

"(1)  Did  Avery  &  Keesling  make  a^  state- 
ments which  they  knew  to  be  false  to  Howell  & 
Rhinehart,  concerning  the  incumbrance  of 
Banna's  property  or  the  ownership  thereof? 
Ans.  Tea. 

"(2)  If  yon  answer  the  above  question  1  in 
the  affirmative,  then  state  what  statement  they 
knowingly  and  falsely  made.  Ans,  That  Hanna 
was  the  owner  of  aU  (underlined  in  the  original) 
of  the  stock  of  goods  and  other  properties  de- 
scribed in  the  contract. 

"(3)  Was  not  the  only  reason  assiimed  by 
Howell  &  Rhinehart  for  their  refusal  to  com- 
plete the  deal,  at  the  time  of  their  refusal  to 
complete  the  same,  that  Hanna  was  unable  to 
comply  with  the   written   contract?     Ans.  Teg. 

"(4)  If  you  answer  the  above  question  in  the 
negative,  then  state  what  other  reason  Howell 
&  Rhinehart  did  assign.    No  answer. 

"(6)  Could  Hanna,  if  given  a  reasonable  time, 
have  raised  sufficient  funds  to  have  passed  the 
title  subject  to  no  more  than  $6,500?    Ans.  No. 

"(6)  Did  Avery  &  Keesling  fail  to  disclose  to 
Howell  &,  Rhinehart  any  knowledge  they  had 
as  to  Hanna's  financial  condition,  before  the 
contract  was  signed?     Ans.  Yes. 

"(7)  If  you  answer  the  above  question  6  in 
the  affirmative,  then  state  what  knowledge  they 
had  that  they  failed  to  disclose.  Ans.  Failed 
to  disclose  Hanna's  indebtedness  to  be  more 
than  $6,500  before  the  contract  was  signed. 

"(8)  Did  Hanna,  to  the  knowledge  of  plain- 
tiffs, mak^  any  statement  which  he  knew  to  be 
false  and  they  knew  to  be  false  concerning  the 
incumbrance  on  his  property  of  the  ownership 
thereof?     Ans.  Yes. 

"(9)  If  you  answer  the  above  question  8  in 
the  affirmative,  then  state  what  statements 
which  he  knew  to  be  false  and  they  knew  to  be 
false  he  so  made  to  their  knowledge.  Ans. 
That  the  incumbrance  on  the  property  was  not 
more  than  $6,500. 

"(10)  Is  it  not  a  fact  that  after  defendante 
had  refused  to  perform  their  contract  with 
Hanna  and  before  this  suit  was  brought  they 
secured  a  release  of  their  obligations  to  Hanna 
under  the  said  contract  in  consideration  of  the 
sum  of  $150  which  they  paid  to  Hanna's  attor- 
neys for  him?     Ans.  Yes. 

"(11)  Did  Hanna,  when  he  executed  the  con- 
tract, know  that  the  Rock  Island  Implement 
Company  had  recorded  the  contract  which  they 
bad  with  him?  Ans.  No  evidence  to  show  that 
he  did  know." 

[1]  1.  The  plaintiffs  argue  (hat  there  vas 
no  merit  In  the  defense;  that  the  court 
should  have  sustained  the  plaintiffs'  demur- 
rer to  the  defendants'  evidence;  and  that 
after '  the  evidence  bad  been  submitted  to 
the  jury;  the  court  should  never  have  allow- 
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ed  tlie  Terdlct  to  stand.  This  argnment  la 
directly  opposed  to  the' decision  rendered  by 
this  court  m  86  Kan.  667,  153  Pac.  532.  It 
may  be  that  the  evidence  on  the  last  trial 
was  not  the  same  as  on  the  trial  from  which 
the  last  preceding  appeal  was  taken,  but  It 
Is  probably  safe  to  assume  that  the  evidence 
was  substantially  the  same.  Based  on  that 
assumption,  the  question  now  presented  has 
been  decided.  Be  that  as  It  may,  there  was 
evidence  on  the  last  trial  sufficient  to  com- 
pel the  court  to  submit  the  defense  to  the 
Jury. 

[2]  2.  The  plaintiffs  nrge  that  the  findings 
of  the  Jury,  except  findings  numbered  3,  10, 
and  11.  were  not  sustained  by  any  evidence 
whatever.  The  voluminous  abstract  and  the 
transcript  of  the  evidence  have  been  careful- 
ly read,  and  this  court  Is  unable  to  agree 
with  the  plalntlfts  In  this  matter.  There 
was  evidence  which  totded  to  support  each 
of  the  findings  made  by  the  jury.  That  evi- 
dence cannot  be  here  recited  witiiout  making 
this  opinion  exceedingly  long. 

[J]  3.  The  court  Instructed  the  Jury: 

"That  where  a  party  gives  a  reason  for  his 
conduct  and  decision  touching  anything  Involv- 
ed In  controversy,  he  cannot,  after  litigation  has 
begnn,  change  his  groond  and  put  his  conduct 
upon  another  different  consideration." 

The  plalntUfs  claim  that  before  the  pres- 
ent action  was  commenced,  the  defendants 
gave  as  their  reason  for  refusing  to  pay  the 
commission  that  Hanna  was  unable  to  per- 
form his  part  of  the  contract  The  plaintlffa 
farther  dalm  that  the  defendants  were  per- 
mitted to  change  their  grounds,  or  reasons, 
for  not  performing  the  contract  To  support 
their  contention,  the  plalntifts  rely  on  the 
answer  made  by  the  jnry  to  the  third  spe- 
cial question.  The  answer  to  the  plaintiffs' 
argument  Is  that  even  If  the  defendants  did 
introduce  evidence  to  establish  grounds  other 
than  those  first  given  by  them  for  refuslnig 
to  perform  the  contract,  there  was  evidence 
to  show  the  truth  of  the  ground  which  the 
plaintiffs  say  was  first  given  by  the  defend- 
ants. The  latter  evidence  was  su£Bclent  to 
support  the  verdict  and  judgment  so  far  as 
this  matter  is  concerned. 

[4]  4.  Soon  after  the  defendants  refused  to 
perform  the  contract  signed  by  them,  H.  D. 
Hanna  commenced  an  action  In  the  district 
court  of  Finney  county  to  enforce  specific 
performance  of  that  contract  That  action 
was  afterward  dismissed  by  Hanna  on  the 
payment  of  $150  to  him  by  the  defendanta 
The  plaintiffs  Introduced  In  evidence  a  certi- 
fied copy  of  the  record  In  that  action.  That 
record  was  afterward  withdrawn  from  the 
consideration  of  the  jury.  Complaint  is 
made  of  the  order  withdrawing  that  record. 
Wherein  this  harmed  the  plaintiffs  does  not 
appear.  The  tenth  question  answered  by  the 
Jnry  finds  that  such  a  settlement  was  made, 
and  there  was  evidence  to  support  that  find- 
ing.    Withdrawing  the  record  of  the  action 


from  the  consideration  of  the  jnry  did  dot 
prejudice  the  plaintiffs,  even  if  that  record 
was  competent  evidence. 

[(]  5.  Another  matter  of  whidi  complaint 
is  made  is  that  the  court  erred  in  admitting 
in  evidence  judgments  that  were  rendered 
against  H.  D.  Hanna  after  the  contract  be- 
tween him  and  the  defendants  had  been  sign- 
ed. The  answer  to  this  complaint  Is  that 
one  of  the  defenses  pleaded  was  that  Hanna 
was  Insolvent  and  unable  to  carry  out  and 
perform  his  contract  EMdence  of  the  judg- 
ments was  admissible  on  the  question  of 
Hanna's  solvency. 

[6]  6.  H.  D.  Hanna  was  called  as  a  wit- 
ness by  the  plaintiffs  and  also  by  the  defend- 
ants. He  was  first  called  by  the  plaintiffs, 
afterward  by  the  defendants,  and  then  re- 
called by  the  plaintiffs.  When  Hanna  was 
recalled  by  the  plaintiffs,  the  defendants  were 
permitted  to  ask  questions  impeaching  his 
credibility  as  a  witness.  The  plaintiffs  con- 
tend that  this  was  erroneous.  The  rule  Is 
that  a  party  cannot  ordinarily  impeach  bis 
own  witness.  Johnson  v.  Leggett  28  Kan. 
591;  State  v.  Sorter,  62  Kan.  531,  34  Pac. 
1036;  State  r.  Keefe,  54  Kan.  197,  38  Pac. 
302.  But  whether  a  party  may  impeach  his 
own  witness  is  largely  within  the  sound,  ju- 
dicial discretion  of  the  trial  court  St  L^ 
&  S.  F.  Ry.  Co.  V.  Weaver,  35  Kan.  412,  11 
Pac.  408,  57  Am.  Rep.  176.  Even  if  the  de- 
fendants were  erroneously  permitted  to  cross- 
examine  Hanna  concerning  matters  that  af- 
fected his  credibility  as  a  witness,  it  does 
not  appear  that  the  cross-examination  did,  in 
any  way,  prejudicially  affect  any  substantial 
right  of  the  plalntlffa  This  court  Is  pre- 
cluded by  section  581  of  the  Code  of  Civil 
Procedure  (Gen.  St  1915,  {  7485),  from  re- 
versing the  judgment,  because  It  appears  on 
the  whole  record  that  substantial  justice  has 
been  done. 

[7]  7.  Complaint  Is  made  of  the  refusal  of 
the  court  to  give  an  instruction  requested  by . 
the  plaintiff,  and  complaint  is  also  made  of 
an  instruction  given  by  the  court  These  in- 
structions have  been  examined.  Ttie  com- 
plaints are  without  substantial  merit 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

(102  kbq.  test 
THOMPSON  V.  MISSOURI,  K.  4  T.  BY.  OO. 
(No.  21396.) 
(Supreme  Court  of  Kansas.    March  9, 191&) 

(BvttaTnu  hv  th«  Court.) 

LntiTATioR  OF  Actions  «=9l05(2)— Suspen- 
sion—PENnEROT  OF  Action. 
An  action  for  compensation  for  property  of 
the  plaintiff  destroyed  through  the  negligence  of 
the  defendant  is  not  bronght  upon  the  same 
cause  of  action  as  one  to  recover  an  amount 
agreed  to  be  paid  in  compromise  of  a  claim  of 
that  character,  and  the  pendency  of  an  action 
founded  on  such  an  agreement  does  not  suspend 
the  running  of  the  statute  of  limitations  against 
an  action  on  the  tort. 
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Appeal  from  District  CoTirt,  Miami  County. 

Action  by  Frank  Thompson  against  the 
Missouri,  Kansas  &  Texas  Railway  Company. 
Demurrer  to  petition  sustained,  and  plaintiff 
appeals.     Affirmed. 

I>ane  &  Lane,  of  Paola,  for  appellant.  W. 
W.  Brown  and  James  W.  Held,  both  of  Par- 
sons, and  B.  B.  Ooughlln,  of  Paola,  for  ap- 
pellee. 

MASON,  J.  Frank  Thompson  brought  an 
action  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  to  recover  $1,575  damages 
by  reason  of  a  fire  negligently  set  out  by  the 
defendant  In  the  operation  of  Its  road.  The 
petition  was  filed  more  than  two  years  after 
the  injury  complained  of,  and  a  demurrer  to 
it  was  sustained  on  the  ground  that  the  stat- 
ute of  limitations  had  run.  The  plaintiff  ap- 
peals. To  avoid  the  bar  of  the  statute  he 
relies  upon  the  provision  of  the  Code,  allow- 
ing an  additional  year  In  which  to  begin  a 
new  action,  where  in  one  brought  in  due  time 
the  plaintiff  has  failed  otherwise  than  upon 
the  merits.  Code  Civ.  Proc.  {  22  (Gen.  Stat. 
1915,  {  6912).  He  pleaded  the  bringing  of  a 
prior  action,  and  the  only  question  Involved 
is  whether  it  was  of  such  a  character  as  to 
extend  the  time  within  which  to  bring  the 
present  proceeding.  To  have  that  effect  It 
must  have  been  brought  upon  the  same  cause 
of  action.  26  Cyc.  1315;  19  A.  &  E.  Encyc. 
of  Law,  266.  The  present  case,  as  already  In- 
dicated, is  brought  to  recover  compensation 
for  the  loss  of  property  destroyed  through  the 
negligence  of  the  defendant.  The  petition 
in  the  earlier  case  alleged  that  the  plaintiff's 
property  was  destroyed  by  a  fire  negligently 
set  out  by  the  defendant,  to  his  damage  in 
the  sum  of  $2,000,  but  these  allegations  were 
preliminary  to  the  further  statement  that 
the  plaintiff's  claim  arising  therefrom  was 
compromised,  the  defendant  agreeing  to  pay, 
and  the  plaintiff  to  accept,  $1,393.50  in  full 
settlement  thereof.  A  payment  of  half  this 
amount  was  alleged,  and  the  action  was 
brought  to  recover  the  remainder.  We  agree 
with  the  trial  court  in  its  conclusion  that  the 
two  cases  were  not  brought  upon  the  same 
cause  of  action.  The  earlier  one  was  found- 
ed upon  a  contract,  the  later  upon  tort  In 
the  first  action  the  plaintiff  in  order  to  re- 
cover was  not  obliged  to  prove  the  negli- 
gent conduct  of  the  defendant,  or  the  value 
of  the  property  destroyed,  and  the  complete 
disproof  of  his  allegations  in  regard  to  these 
matters  would  have  availed  the  defendant 
nothing.  The  existence  of  a  controversy,  ir- 
respective of  the  merits,  so  that  there  was  no 
bad  faith,  was  a  sufllcient  basis  for  the 
agreement  to  pay.  Shellberg  v.  McMahon,  98 
Kan.  46, 167  Pac.  268.  If  the  plaintiff  had  re- 
covered a  judgment,  it  would  not  have  been 
because  of  the  defendant's  negligence,  but 
because  of  its  promise.  True,  facts  were  set 
out  in  the  petition  which  might  perhaps  have 


been  sufficient,  by  a  very  liberal  constnic- 
tion,  to  constitute  a  cause  of  action  in  tort, 
if  they  had  been  relied  upon  for  that  purpose; 
but  the  other  allegations,  coupled  with  the 
prayer,  showed  affirmatively  that  the  plain- 
tiff was  not  relying  upon  these  facts  as  his 
ground  of  recovery;  he  was  not  suing  upon 
them;  their  statement  was  incidental  to  his 
statement  of  a  cause  of  action  upon  the  con- 
tract. The  language  of  an  early  case  is  per- 
tinent to  the  situation: 

"But  conld  a  party  thus  keep  alive  one  cause 
of  action  by  instituting  a  different  one,  and 
when  witnesses  are  gone,  and  facts  are  forgot- 
ten, dismiss  one  and  then  bring  another?  Such 
at  least  is  not  the  policy  of  the  law."  Hiatt  v. 
Auld,  11  Kan.  176,  183. 

The  Judgment  is  affirmed.  All  the  Justic- 
es concurring. 


(IM  Kan.  (K) 

STATE  V.  PERBLLO  et  «1.     (No.  21669.)  • 

(Supreme  Court  of  Kansas.     March  9,   1918.) 

(Hyllaliui  hy  the  Court.) 

1.  Intoxicating  Liquobs  <g=>222— Unlaw- 
ful Possession  —  Infokmamon— Neqativb 
avebments. 

In  an  information  charging  the  violation  of 
section  1  of  the  "Bone-Dry  Law"  (Laws  1917, 
c.  215)'  making  it  unlawful  "for  any  person  to 
keep  or  have  in  his  possession  any  intoxicating 
liquors  •  •  ♦  or  to  give  away  or  furnish  in- 
toxicating liquors  to  another,  except  druggists 
or  registered  pharmacists  as  hereinafter  provid- 
ed," it  is  not  necessary  to  allege  that  the  defend- 
ant was  not  a  druggist  or  registered  pharma- 
cist 

2.  iNDicrrmNT  and  Infobkation  €=>111(3)— 
Descbiftion  of  Offense— Nkoative  Aver- 
ments. 

A  negative  averment  of  the  matter  of  an  ex- 
ception or  proviso  in  a  penal  statute  is  not  nec- 
essary in  an  information,  unless  such  matter  en- 
ters into  and  becomes  a  material  part  of  the 
description  of  the  offense. 

West  J.,  dissenting. 

Appeal  from  District  (3ourt,  Cherokee 
County. 

Lawrence  Perello  and  others  were  convicted 
of  having  x>os8ession  of  beer  contrary  to  the 
statute,  and  Perello  appeals.    Affirmed. 

A.  L.  Majors,  of  Columbus,  for  appellant 
S.  M.  Brewster,  Atty.  Gen.,  Don  H.  Blleman, 
of  Columbus,  and  L.  M.  Besler,  of  Galena, 
tot  the  State. 

PORTER,  J.  [1]  An  Information  was  filed 
against  Lavrrence  Perello  and  Louie  Soffietti. 
charging  them  with  having  in  their  posses- 
sion three  sacks  of  bottled  beer,  contrary  to 
the  statute.  They  were  tried  and  convicted. 
Perello  appeals  from  the  Judgment  and  his 
sole  contention  Is  that  the  information  does 
not  state  a  public  offense  because  it  fails  to 
negative  the  provisions  of  the  latter  portion 
of  section  1  of  what  is  known  as  the  "Bane- 
Dry  Law"  (Laws  of  1917,  c.  216).  Section  1 
reads: 

"It  shall  be  unlawful  for  any  person  to  keep 
or  have  in  his  possession,  for  personal  nae  of 
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otherwise,  any  Intoxleatbic  Ilqaon,  or  permit 
another  to  have  or  keep  or  urn  intoxicatlnfr  liq- 
uors on  any  premises  owned  or  controlled  by 
him,  or  to  rive  away  or  furnish  intoxicating 
liquors  to  another,  eecept  druggitti  or  rtgittered 
pktrmaoitt*  tu  hereinafier  provided.  Any  per- 
son violating  the  provisions  o{  this  act,"  etc. 

We  have  italicized  tbat  portion  whicb  It  is 
contended  tbe  information  sbonld  have  nega- 
tived. The  appellant  relies  upon  the  cases 
of  State  of  Kansas  v.  Thompson,  2  Kan.  432 ; 
Kansas  City  v.  Gamier,  67  Kan.  412,  46 
Pac  707;  State  of  Kansas  t.  Tbnrman,  65 
Kan.  90,  68  Pac.  1081;  State  of  Kansas  v. 
Bnls,  83  Kan.  273,  111  Pac.  189. 

In  passing  npon  tbe  qneation  in  the  early 
case  of  State  v.  Thompson,  snpra,  which  tbe 
later  cases  follow,  the  court  quoted  with 
approval  tbe  following  from  Arcbbold's  Crim- 
inal Practice  and  Pleading: 

"U  there  l>e  any  exception  contained  in  the 
same  clause  of  the  act  which  creates  the  offense, 
the  indictment  must  show  negatively  that  the 
defendant  or  tlie  subject  of  the  indictment  does 
not  arise  within  the  exception.  If,  however,  the 
exception  or  proviso  be  in  a  subsequent  clause 
or  statute,  or  although  in  the  same  section,  ^et 
if  it  be  not  incorporated  with  the  enacting 
clause  by  any  words  of  reference,  it  is  In  that 
case  matter  of  defense  for  the  other  party,  and 
need  not  be  negatived  in  the  pleading."  Page 
11& 

The  appellee  Insists  that  tbe  exception  in 
tbe  Btatnte  Is  purely  a  matter  of  defense,  be- 
cause it  is  not  Incorporated  within  the  enact- 
ing clanae  by  any  words  of  reference,  and 
tfaerefore  forms  no  part  of  tbe  dause  which 
defines  or  describes  the  offense. 

Among  tbe  modem  authorities  dted  by  tbe 
appellee  the  statute  considered  in  tbe  case  of 
Smyfhe  V.  State,  2  Okl.  Or.  286, 101  Pac.  611, 
139  Am.  St  Rep.  918,  is  most  nearly  like 
that  under  which  the  appellant  in  this  case 
was  convicted.   Tbe  Oklahoma  statute  reads : 

"Section  1.  It  shall  be  unlawful  for  any  per- 
son, individual  or  corporate,  to  manufacture, 
sell,  barter,  give  away  or  otherwise  furnish, 
except  at  m  thii  aot  provided,  any  tpirituout, 
vinous,  fermented  or  malt  liquors."  Laws  1907- 
08,  c.  69,  art  3. 

It  was  held  not  necessary  to  negative  tbe 
exception,  for  tbe  reason  tbat : 

"A  negative  averment  to  the  matter  of  an  ex- 
ception or  proviso  in  a  pentd  statute  is  not  req- 
uisite in  an  information,  unless  the  matter  of 
sndi  exception  or  proviso  enters  into,  and  be- 
comes a  material  part  of,  the  description  of  the 
offense."    SyL  2. 

Tbe  statute  we  are  considering  defines  tbe 
offense,  and  in  the  same  clause  uses  the  lan- 
guage, "except  druggists  or  registered  phar- 
macists as  hereinafter  provided."  Sedition  6 
of  the  act  enumerates  the  i>articnlar  condi- 
tions under  wbltib  liquor  may  be  delivered  to 
certain  persons  engaged  in  tbe  wholesale 
drug  business  and  to  registered  pharmacists 
actually  and  tn  good  faith  engjaged  in  the 
retail  drug  business ;  these  exceptions  being 
coupled  with  elaborate  provisions  designed  to 
prevent  evasions  of  the  law.  The  language 
in  section  1,  "except  dmggists  or  registered 
pharmacists  as  hereinafter  provided,"  does 
not  set  torfh,  nor  does  It  purport  to  states 


except  in  most  general  terma,  the  nature  of 
tbe  exceptions  in  f&vor  of  druggists  and  reg- 
istered pharmacists.  It  is  a  mere  paren- 
thetical expression,  thrown  in  to  show  that 
in  another  part  of  the  act  provisions  will  be 
found  which  except  certain  classes  of  per- 
sons from  the  operation  of  tbe  statute.  As 
held  In  the  Oklahoma  case  just  cited,  we 
think  the  rule  contended  for  by  the  appellant 
sbonld  never  apply  where  tbe  matter  of  such 
exception  or  proviso  does  not  enter  into  and 
become  a  material  part  of  tbe  description  of 
tbe  offense.  Although  there  is  a  general  ref- 
erence in  section  1  to  an  exception  in  favor 
of  dmggists  and  registered  pharmacists,  all 
druggists  and  all  registered  pharmacistB  are 
not  excepted ;  and  it  Is  necessary  to  examine 
the  conditions  "hereinafter  provided"  in  or- 
der to  ascertain  what  dmggists  and  what 
registered  pharmadstB  are  within  the  excep- 

tl<HL 

[2]  Again  the  rule  contended  for  If  it  ever 
had  any  substantial  ground  to  rest  upon  has 
become  obsolete  by  tbe  changed  conditions 
in  criminal  procedure.  Without  taking  time 
to  state  the  history  of  its  inception,  it  is 
enough  to  say  that  it  is  a  rdlc  of  a  period 
under  the  old  common  law  when  there  were 
BO  many  restrictions  ui)on  the  rights  of  an 
accused  person  that  tbe  courts  found  It  nec- 
essary in  construing  indictmmits  to  readi 
out  and  seize  upon  slight  technicalities  in 
order  to  prevent  grave  miscarriagres  of  jus- 
tice. It  recalls  the  period  when  a  person 
charged  with  crime  was  denied  the  benefit 
of  counsel  and  was  not  permitted  to  be  sworn 
as  a  witness  in  bis  own  behalf.  Tbe  court 
would  be  making  use  of  an  archaism  if  it 
attempted  to  apply  such  a  technical  rule  of 
criminal  pleading  to  a  procedure  Uke  ours, 
which  admonishes  us  to  give  judgment  with- 
out regard  to  technical  errors  or  defects  or 
to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  tbe  parties  (Crlm.  Cbde,  | 
293  [Qen.  St  1916,  |  82161),  and  which  de- 
clares that  no  indictment  or  information  may 
be  quashed  or  set  aside  for  any  "defect  or 
Imperfection  whicb  does  not  tend  to  the  prej- 
udice of  the  substantial  rights  of  the  defend- 
ant upon  the  merits"  (Crlm.  Oode^  (  110 
[Oen.  St.  1916,  i  8024]). 

It  is  Impossible  to  concdve  how  the  rights 
of  the  appellant  could  have  been  prejudiced 
by  the  failure  of  the  indictment  to  negative 
these  exceptions,  even  if  we  were  to  say  that 
the  offense  was  not  clearly  defined  in  the 
clause  until  the  end  of  the  sentence  containing 
the  exception.  If,  when  appellant  was  found 
in  possession  of  tbe  three  sacks  of  bottled 
beer,  he  bad  been  In  fact  a  registered  phar- 
macist or  a  wholesale  druggist  as  provided  in 
section  6,  or  any  kind  of  a  druggist  or  reg- 
istered pharmacist  within  the  language  of 
the  exceptions  as  referred  to  in  section  1,  it 
would  have  been  very  easy  for  him  to  have 
shown  that  fact  at  the  trial,  or  at  least  to 
hftve  challenged  tbe  attention  of  this  court  tO 
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tbe  fttct  If  the  rale  of  pleadlns  be  relies 
upon  were  held  to  be  In  force  and  effect,  and 
the  language  of  the  statute  were  held  to  fall 
within  the  mle,  a  reversal  of  tbe  judgment 
and  a  new  trial  oonld  not  beneSt  the  appel- 
lant If  under  an  amended  information  he 
should  not  be  able  to  bring  himself  within 
the  exception. 
The  Judgment  is  affirmed. 

JOHNSTON.  C.  J.,  and  BUROH,  MASON. 
MARSHALL,  and  DAWSON,  JJ„  concurring. 

WEST,  J.  (dissenting).  To  one  who  has 
devoted  ten  years  of  his  life  drawing  iudict- 
ments  and  informations  and  prosecuting 
those  charged  thereunder,  it  seems  needless 
at  this  late  date  to  change  the  rule  of  crim- 
inal pleading  heretofore  understood  by  even 
the  veriest  tyro  In  the  law  and  continuously 
recognized  by  this  court  from  the  second  to 
the  ninety-ninth  Kansas  report  State  of 
Kansas  v.  Thompson,  2  Kan.  432;  Kansas 
City  V.  Garnler,  67  Kan.  412,  46  Piaa  707; 
State  of  Kansas  t.  Tbnrman,  66  Kan.  90,  68 
Pac.  lOSl ;  State  of  Kansas  y.  Buls,  83  Kan. 
273,  111  Pac.  189;  State  v.  Creamery  Co., 
83  Kan.  389,  111  Pac  474,  L.  R.  A.  1915D, 
615;  King  r.  Wilson,  95  Kan.  390,  393,  148 
Pac.  752;  Kansas  City  v.  Jordan,  99  Kan. 
814,  163  Pac.  188.  The  Legislature  In  pre- 
scribing tbe  offense  simply  made  it  unlawful 
for  any  one  except  a  druggist  or  registered 
idiermaclst  to  do  tbe  thing  prohibited,  and 
this  is  not  only  all  in  one  section  bnt  all  In 
one  sentence. 

(102  Kan.  64S) 

BVERITT  V.  HASKINS  et  aL    (No.  21140.) 
(Supreme  Court  of  Kansas.     March  9,  1918.) 

(Syllahut  hy  the  Court.) 

WiXM  «=>674^Spendthbipt  Tbust. 

To  create  a  spendthrift  trust,  a  will  need 
not  expressly  declare  that  the  interest  of  the 
cestui  que  trust  shall  be  beyond  the  reach  of  his 
creditors.  It  is  sufficient  if  that  intention  can 
be  clearly  ascertained  from  the  whole  will.  In 
the  present  case,  it  is  held  that  the  will  created 
such  a  trnst,  and  that  the  trust  property  cannot 
be  reached  by  creditors  of  the  cestui  que  trust. 

Appeal  fr(Hn  District  Court,  Cloud  County. 

Proceeding  in  aid  of  execution  by  A.  B. 
Everitt  against  William  Henry  Haskins  and 
othera  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Reversed,  and  judgment  ren- 
dered for  defendants. 

Kennett  &  Hunter,  of  Concordia,  for  ap- 
pellants. Pulsifer  ft  Himt,  of  Con'^ordla,  for 
ai^eiiee. 

MARSHALL,  3.  The  defendants  appeal 
from  an  order  made  in  a  proceeding  in  aid  of 
execution. 

The  will  of  William  H.  Haskins  was  pro- 
bated on  February  19,  190a  It  provided  for 
the. payment  of  the  debts  of  the  testator,  and 


among  otbers,  contained  tbe  foIIowlDg  addi- 
tional provisions: 

"Second.  I  give,  devise  and  bequeath  all  of  the 
balance  of  my  property,  both  real  and  personal, 
after  the  payment  of  my  debts,  to  my  wife 
Lydia  Haskins,  if  she  survives  me,  for  her  use 
and  benefit  during  her  life,  with  full  power  to 
use  and  dispose  thereof,  as  she  may  see  fit,  for 
her  own  comfort  and  pleasure,  and  not  to  ac- 
count to  any  one  for  snch  use,  nor  be  in  any 
wise  restricted  in  the  use  thereof,  whether  <s 
income,  increase  or  the  property  itself. 

"Third.  Any  of  my  property  that  may  remain 
after  the  death  of  both  myself  and  my  wife  not 
expended,  used  or  disposed  of  I  hereby  give, 
devise  and  bequeath  to  my  three  children,  Emma 
M.  Gleason,  William  Henry  Haskins  and  Lida 
Nelson,  share  and  share  alike.  Should  any  of 
my  children  die  before  either  myself  or  wife, 
then  such  share,  as  he  or  she  would  have  receiv- 
ed, as  herein  provided,  shall  go  to  their  descend- 
ants if  any,  and  if  they  leave  no  descendants 
then  to  the  surviving  of  my  children,  in  equal 
shares.  The  share  of  my  son  William  Henry, 
as  provided  herein,  shall  not  be  given  into  his 
control,  but  shall  be  put  into  the  hands  of  my 
executor,  Wm.  M.  Peck,  as  trustee  for  my  said 
son.  Said  trustee  shall  invest  and  manage  the 
same,  as  to  him  seems  best,  and  pay  to  my  said 
son  the  sum  of  three  hundred  dollars  ($300.00) 
per  annum,  in  semi-annual  instailments  of  $190 
each,  but  such  amount  may  be  increased  to 
whatever  may  be  considered  necessary,  by  tbe 
trustee,  by  any  change  in  condition  of  said  Wil- 
liam Henry,  to  an  amount  sufficient  for  bis  com- 
fort. Such  amount  to  be  paid  by  the  executor, 
or  trustee,  out  of  any  money  Uiua  coming  to 
him,  whether  income,  increase,  or  the  corpus 
of  the  estate  so  given;  it  being  my  intention 
that  he  shall  have,  as  above  provided,  the  said 
sum  of  three  hundred  dollars,  or  more  if  neces- 
sary, per  year,  so  long  as  there  shall  remain  any 
property  herein  given  him  from  which  to  pay 
it.  Should  there  be  any  of  the  estate  herein 
given  to  my  son  William  Henry  remaining  at 
his  death,  it  shall  be  paid  oVer  and  conveyed  by 
the  trustee  to  the  heirs  of  said  William  Henry. 
It  is  my  will  and  I  hereby  direct,  that  in  no 
event  shall  any  of  my  estate  ever  be  given  to 
the  husbands,  either  present  or  future,  of  my 
daughters,  but  shall  be  kept  free  from  such  hus- 
bands, during  the  life  of  my  said  daughters,  and, 
if  any  remains  of  their  respective  shares  at  their 
death,  it  shall  go  to  their  heirs,  other  than  their 
husbands.  It  being  my  will  and  intention  that 
my  said  daughters,  after  they  receive  their 
share,  shall  be  unrestricted  in  the  use,  or  dis- 
position thereof,  in  any  other  way  than,  as  hero- 
in provided,  that  it  shall  in  no  event  go  to  their 
husbands. 

"EV>urth.  It  is  my  will,  and  I  hereby  appoint 
as  the  executor  of  this,  my  last  will  and  testa- 
ment, Wm.  M.  Peck,  and.  as  trustee  for  the 
share  of  my  son  William  Henry,  when  tbe  same 
shall   come  to  him.    •    •    • 

"Fifth.  I  hereby  vest  the  legal  title  of  and  to 
all  real  estate,  that  I  may  own,  in  my  wife,  so 
long  as  she  may  live,  and  hereby  give  her  full 
power  to  transfer,  convey  and  dispose  of  the 
same,  and  execute  any  and  all  deeds  of  convey- 
ance thereof,  tiiat  may  be  necessary  or  conven- 
ient. 

"After  the  death  of  my  wife,  such  power  is 
hereby  vested  in  my  executor  and  trustee  to  sell 
transfer  and  convey  any  and  all  property,  at  any 
time  in  the  execution  of  the  trust  herein  im- 
posed." 

On  September  29, 1914,  tbe  plaintiff  obtain- 
ed a  judgment  for  $1,123.61  in  the  district 
court  of  Cloud  county  against  the  defendants 
William  Henry  Haskins  and  Mary  R.  Hask- 
ins.    On  November  7,   1914,  execution   was 


4s9For  other  casw  see  Mme  topic  sad  KBT-MUIIBBR  in  all  Kay-Numtxred  Dlcestt  and  Indaxas 
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ed  on  tbe  Judgment,  tat  no  property  was 
id  on  wMcIi  the  execution  could  be  levied. 
Deconber  24, 1914,  an  affidavit,  under  sec- 
I  524  of  the  Oode  of  Civil  Procednre,  was 
1  with  the  probate  judge  of  Cloud  county, 
glng  that  the  plaintiff  bad  reason  to  be- 
e  and  did  believe  that  Wm.  H.  Peck  had 
perty  of  William  Hen^  Hasklna,  and  was 
»bted  to  blm,  whldi  property  was  not  ex- 
>t  from  being  taken  on  execution  to  satls^ 

judgment  heretofore  rendered.  The  de- 
lant  Wm.  IfL  Peck  appeared  and  was  ex- 
ned.  The  probate  Judge  ordered  Wm.  M. 
k,  as  trustee,  to  pay  $300  per  annum.  In 
ilannual  payments,  to  the  clerk  of  the  dla- 
t  court,  to  be  applied  on  the  Judgment, 
^rest,  and  costs,  and,  until  the  judgment, 
irest,  and  costs  are  paid  In  full,  to  pay 
b  additional  sums  to  the  clerk  of  the  dls- 
t  court  as  the  trustee  might  otherwise 

fit  to  pay  to  defendant  William  Henry 
iklns.    The  probate  Judge  further  ordered 

trustee,  until  the  Judgment,  Interest,  and 
ts  are  fully  paid,  to  make  no  transfer  or 
;>osltion,  other  than  as  above  directed,  of 

of  the  property  In  his  hands  as  such  trus- 

and  to  pay  no  money  and  to  turn  over  no 
perty  to  WUllam  Henry  Hasklns. 
'rom  the  order  of  the  probate  Judge,  the 
endants  appealed  to  the  district  court 
It  court  sustained  and  confirmed  the  rul- 
s  and  orders  made  by  the  probate  judge. 
>m  the  order  made  by  the  district  court, 

defendants  ai^ealed  to  thla  court  They 
ue  that  the  will  created  a  spendthrift 
»t,  and  that  the  funds  In  the  hands  of  the 
stee  cannot  be  reached  by  the  creditors  of 
lliam  Henry  Hasklns.'  Gases  involving  the 
'  of  spendthrift  trust  have  been  before  this 
rt  on  two  occasions.  The  first  time  In 
trman  v.  Havens,  9i  Kan.  654,  146  Pac. 
0,  Ann.  Gas.  1917B,  394,  and  the  last  time 
Pond  V.  Harrison,  96  Kan.  542,  152  Pac. 
,  li.  R.  A.  1916B,  1264.    The  decision  In 

latter  case  will  not  assist  the  court  In  the 
e  that  Is  now  presented,  for  the  reason 
t  In  the  Pond  Case  the  will  expressly  stat- 
that  the  fund  therein  bequeathed  should 

be  subject  to  the  payment  of  the  debts  of 

spendthrift  on  execution,  attachment  or 
erwlse.  The  present  case  must  be  deter- 
led  according  to  the  rules  announced  in 
>rman  v.  Havens,  94  Kan.  654,  146  Paa 
0,  Ann.  Cas.  1917B,  394.  In  that  case  this 
rt  said: 

The  rale  adopted  by  the  majoritv  of  the 
erican  courts  is  that  'it  U  lawful  for  a  tes- 
>r  or  grantor   to  create  a   trust  estate  for 

life  of  the  Cestui  que  trust,  with  the  provi- 
1  that  the  latter  shall  receive  and  enjoy  the 
ills  at  times  and  in'  amounts  either  fixed  by 

instrument  or  left  to  the  discretion  of  the 
stee,  and  that  sucli  avails  shall  not  be  sub- 
t  to  alienation  by  the  beneficiary  nor  liable 

bis  debts.'  26  A.  &  E.  Encyd.  of  L.  139," 
Kan.  657,  146  Pac.  1031  (Ann.  Cas.  1917B, 
d. 

The  question  is  a  new  one  in  this  state, 
ere  is  no  statute  or  decision  upon  the  subject 
:  we  see  no  reason  why  the  rule  adopted  by 

majority  of  the  courts  of  this  country  shonla 
:  apply  here."  94  Kan.  659.  146  Pac.  1032 
m.  Caa.  1917B,  884)  ' 


"^t  accords  not  only  with  the  weight  of  an- 
thority  in  this  country  and  with  sound  reason- 
ing, but  also  with  the  general  policy  which  the 
state  has  always  mamtained  respecting  the 
rights  of  creditors  and  debtors  as  shown  in  the 
liberal  proviBlons  of  onr  exemption  laws."  94 
Kan.  669,  146  Pac.  1032  (Ann.  Cas.  1917B. 
394). 

'TThere  is  some  conflict  in  the  authorities  as 
to  what  is  essential  to  the  creation  of  a  spend- 
thrift trust  It  seems  to  be  clearly  established, 
however,  that  the  intmt  need  not  be  stated  in 
express  terms."  94  Kan.  660,  146  Pac.  1032 
(Ann.  Cas.  1917B,  394). 

"It  is  not  necessary  that  an  instrument  creat- 
ing a  spendthrift  trust  should  contain  an  ex- 
press declaration  that  the  interest  of  the  cestui 
que  trust  in  the  trust  estate  shall  be  beyond  the 
reach  of  bis  creditors,  providing  such  appears 
to  be  the  clear  intention  of  the  testator  or  do- 
nor as  gathered  from  all  parts  of  the  instrument 
constrned  together  in  the  light  of  the  circum- 
stances. The  court  will  look  to  the  intention 
disclosed  by  the  whole  instrument,  rather  than 
to  the  language  employed  in  any  particular 
clause  of  it"  26  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  141,  142. 

See,  also,  notes  found  In  3  Ann.  Caa.  1010 ; 
18  Ann.  Caa.  495;  Ana  Cas.  1917B,  400; 
24  Am.  St.  Rep.  686. 

In  Leary  v.  Kerber,  256  HI.  433,  99  N. 
E.  662,  a  will  containing  provisions  very 
closely  parallel  to  the  one  now  under  con- 
sideration was  held  to  create  a  spendthrift 
trust 

The  will  of  WllUam  H.  Haaklna  expressly 
provides  that  none  of  the  property  shall  be 
given  into  the  control  of  WUllam  Henry  Haa- 
Uns,  but  Instead  thereof,  that  control  is 
given  to  the  trustee,  who  shall  invest  It  and 
manage  It  aa  to  him  seems  best  Any  pay- 
ments over  $300  per  annum  is  within  the  dis- 
cretion of  the  trustee.  The  wife  of  the  tes-  ' 
tator,  during  her  life,  had  absolute  power  of 
disposition  over  the  entire  estate,  and  after 
her  death  that  power  was  given  to  the  trus- 
tee. The  trustee's  control,  discretion,  and 
power  of  dispbsltlon  cannot  be  regulated  or 
directed  at  the  suit  of  creditors.  The  exer- 
cise of  such  authority  by  the  courts  would 
be  in  contravention  of  the  terms  of  the  wlU. 
Why  did  the  testator  put  these  provisions  in 
his  will  7  The  answer  Is  that  he  intended 
that  William  Henry  Hasklns  should  not  ex- 
ercise any  discretion  concerning,  or  any  con- 
trol or  power  of  disposition  over,  the  prop- 
erty that  was  placed  in  the  bands  of  the  trus- 
tee. 

William  Henry  Hasklns  cannot  control  or 
dispose  of  the  semiannual  payments  before 
they  have  been  paid  to  him.  The  will  di- 
rects that  the  payments  shall  be  made  to 
him.  If  he  can  assign  or  transfer  his  right 
to  the  payments  before  they  are  made,  or 
before  they  are  due,  be  can  entirely  defeat 
the  win  so  f&r  as  provision  therein  made 
for  his  benefit  is  concerned.  If  he  can  as- 
sign the  payments  and  give  to  his  assignee 
the  right  to  collect  them,  he  can  assign  all 
the  payments  that  will  ever  be  made  to  him, 
and  he  can  transfer  to  his  assignee  all  the 
benefits  that  are  given  to  Hasklns  luder  the 
will.    That  would  be  In  oontraventlon  of  tta* 
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terms  of  tiie  wHL  K  HasklHS  cannot  assign 
the  payments,  his  creditors  cannot,  by  any 
legal  proceeding,  appropriate  them  to  the 
payment  of  the  debts  of  Hasklns.  It  fol- 
lows that  the  will  created  a  spendthrift  trust 
to  which  creditors  of  William  Henry  Hasklns 
cannot  look  for  the  payment  of  any  debts 
contracted  by  blm. 

The  Judgment  Is  reversed,  and  Judgment  Is 
rendered  In  favor  of  the  defendants.  All  the 
Justices  concurring. 

(UH  Kan.  B7B)  «=^ 

STATE  ei  rel.  WILSON,  Co.  Atty.,  t.  BIS- 
MARCK    DKAINAGB     DIST.     NO.    1, 

DOUGLAS  COUNTY.    (No.  21339.) 
(Supreme  Court  of  Kansas.    March  9, 1918.) 

(Byllahu*  iy  the  Court.) 

OixiCEBS  «=»4&— Statutes  ^=964(5)— Tbbh— 
Pabtial,  In  validitt— Effect. 
The  provision  in  chapter  168  of  the  Laws 
«f  1911  nzinE  the  tenure  of  office  of  the  super- 
visors of  a  drainatre  district  at  five  years  is 
violative  of  section  2  of  article  15  of  the  Con- 
stitution; but  as  the  term  of  office  named  in 
the  act  is  void,  the  tenure  is  not  in  fact  fixed, 
and  the  office  is  held  subject  to  the  appointliig 
power,  and  therefore  ^e  invalid  part  does  not 
render  the  ivhole  act  void. 

Original  quo  warraqto  by  the  State  of  Kan- 
sas on  the  relation  of  J.  B.  Wilson,  as  Coun- 
ty Attorney,  etc.,  against  the  Bismarck 
Drainage  District  No.  1  at  Douglas  County. 
Judgment  for  defendant 

Mlna  P.  Dlas,  L.  H.  Menger,  R.  B.  Melvln, 

Chas.  M.  Gllmore,  Riling  &  BlUng,  J.  B.  WU- 

son,  and  S.  D.  Bishop,  all  of  Lawrence,  for 

.plalntifT.    Thomas  Harley,  of  Lawrence,  for 

defendant 

JOHNSTON,  a  J.  This  is  an  action  of 
quo  warranto  in  which  the  plalntifC  is  chal- 
lenging the  existence  of  the  Bismarck  drain- 
age district,  which  was  incorporated  under 
the  provisions  of  chapter  168  of  the  Laws  of 
1911.  The  organization  of  the  district  was 
effected  on  June  15,  1916,  and  at  an  election 
held  on  July  6,  1916,  five  supervisors  of  the 
district  were  chosen  who  as  the  statute  pro- 
vides, determined  'by  lot  that  their  respective 
terms  of  office  should  be  for  one,  two,  three, 
four,  and  five  years,  and  until  their  succes- 
sors were  elected  and  qualified.  It  is  pro- 
vided that  after  the  first  election  those  cho- 
sen for  supervisor  shall  hold  their  offices  for 
a  term  of  five  years.  Laws  1911,  c.  168,  i  8. 
The  validity  of  the  act  Is  assailed  on  the 
ground  that  it  violates  section  2  of  article  15 
of  the  state  Constitution,  which,  among  other 
things  provides  that: 

"The  Legislature  shall  not  create  an;  office 
the  tenure  of  which  shall  be  longer  than  four 
years." 

The  drainage  districts  provided  for  in  the 
act  are  municipal  corporations,  and  their 
officers  are  vested  with'  many  important 
functions,  including  the  c<mdemnation  of  pri- 


vate property  for  a  public  purpose  and  the 
levy  of  taxes  on  the  property  within  the  dis- 
trict The  offices  of  the  district  were  cer- 
tainly created  by  the  Legislature,  and  nec- 
essarily fall  within  the  constitutional  lim- 
itation which  prohibits  the  fixing  of  the  ten- 
ure of  the  office  for  Icmger  terms  ttaan  four 
years.  That  provision  must  therefore  be 
treated  as  a  nullity.  The  Invalidity  of  the 
provision,  however,  does  not  impair  the  con- 
stitutionality of  the  whole  act,  as  the  provi- 
sion being  a  nullity,  the  act  stands  as  tf  it 
had  created  the  offices  and  prescribed  their 
duties  without  fixing  the  length  of  their 
terms.  This  question  was  before  the  court  in 
Lewis  V.  Lewelllng,  53  Kan.  201,  36  Pac.  351, 
23  L.  R.  A.  510,  where  It  was  held  that: 

"Where  the  statute  fixes  'a  term  of  office  at 
such  a  length  of  time  that  it  is  unconstitutional, 
the  tenure  thereof  is  not  declared  by  law,  and 
the  office  is  held  only  during  the  pleasure  of  the 
9PPointine  power."     Syl.  par.  4. 

The  same  rule  was  applied  in  Wulf  v.  Kan- 
sas City,  77  Kan.  358,  94  Pac.  207.  Under 
this  holding  no  doubt  can  arise  as  to  the 
validity  of  the  acts  of  the  officers  done  since 
their  election  because  of  the  imconstitutlcmal 
tenure,  and  besides,  it  appears  that  four  of 
them  were  chosen  for  terms  not  exceeding 
the  constitutional  limitation. 

The  Judgment  must  therefore  go  in  t&ror 
of  the  defendant  All  th«  Justices  con- 
curring. 

^^^^™       (IM  Kaa.  S5S) 
SCOTT  V.  KANSAS  STATE  FAIR  ASS'N 

et  al.    (No.  21379.) 
(Supreme  Court  of  Kansas.     March  9,  1918.) 

fSvllalui  hy  the  Court) 
1.  Neolxobkcb  «=>136(29)— Pbbsonai.  Injubt 

—  CONTBIBDTOBT    NEGLIOBNCE.  —   INFART  — 

Question  fob  Jdbt. 
Whether  the  plaintiff,  a  boy  10  years  old. 
of  average  intelligence,  who,  while  attending 
automobile  races,  occupies  a  dangerous  place 
after  repeated  warnings  of  the  danger,  Ls  guilty 
of  such  contributory  negligence  as  will  prevent 
his  recovering  damages  for  the  injuries  he  sus- 
tained by  bemg  run  over  by  one  of  the  racing 
automobiles,  is  a  question  of  fact  to  be  deter- 
mined by  the  jury, 
•2.  Release  <g=>29  (4)— Joint  Tobt-Feabobs— 

liESEBVATION    OF  BiGHT. 

On  an  oral  compromise  with  several  joint 
tort-feasors,  a  reservation  of  the  right  to  pro- 
ceed against  the  other  joint  tort-feasors  may 
be  made  orally. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Alfred  Scott,  by  his  next  friend, 
Henry  Scott  against  the  Kansas  State  Fair 
Association  and  others.  Judgment  for  plain- 
tiff, and  the  named  defendant  appeals.  Af- 
firmed. 

Edwin  D.  McKeever,  of  Topeka,  for  ap- 
pellant Otis  Hungate  and  F.  O.  Drennlng, 
both  of  Topeka,  for  appellee. 

MARSHALL,  J.  The  Kansas  State  Fair 
Association  appeals  from  a  Judgment  len- 
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dered  against  It  for  negligently  Injuring  Al- 
fred Scott 

[1]  1.  The  association  urges  that  the  plain- 
tiff was  g^uUty  of  contributory  negligence, 
and,  for  that  reason,  no  judgment  could  he 
properly  rendered  In  h's  favor.  This  ques- 
tion was  presented  to  the  trial  court  In  sey- 
eral  ways.  On  September  17,  1916,  the  asso- 
ciation was  holding  a  free  state  fair  on  the 
Kansas  state  fair  grounds  at  Topeka,  and 
had  advertised  that  automobile  races  would 
occur  on  that  day.  The  plalntUT,  then  a 
boy  10  years  old,  with  a  couple  of  compan- 
ions, attended  the  fair  and  the  automobile 
races.  These  races  occurred  on  a  half  mUe 
race  track,  which  had  been  built  and  was 
ordinarily  used  for  horse  racing.  The  plain- 
tiff and  his  companions  sat  on  some  boxes 
near  the  curve  at  one  end  of  the  track.  A 
large  number  of  other  people  occupied  posi- 
tions near  the  plaintifT.  Around  the  track 
a  post  and  woven  wire  fence  had  been  built; 
the  plalntifT  was  near  this  fence.  The  asso- 
ciation, through  its  officers  and  employes, 
gave  repeated  warnings  to  all  who  were  near 
the  plaintiff  that  the  place  occupied  by  them 
was  dangerous,  and  that  the  racing  automo- 
biles were  liable  to  leave  the  track,  go 
through  the  fence,  and  kill  and  Injure  some 
of  those  who  were  standing  near.  The  plain- 
tiff heard  these  warnings,  but  he  remained 
at  or  near  the  place  then  occupied  by  him. 
One  of  the  racing  automobiles  left  the  track, 
went  through  the  fence,  and  Injured  the 
plaintiff.  The  plaintiff  lived  in  the  dty  of 
Topeka.  He  was  a  boy  of  average  intelli- 
gence, and  was  acquainted  with  automobiles, 
and  with  the  danger  encountered  by  getting 
In  front  of  one. 

The  association  argues  that,  because  of  the 
Intelligence  of  Alfred  Scott,  because  of  the 
dangerous  place  occupied  by  him,  and  be- 
cause of  his  remaining  In  that  place  after  re- 
peated warnings,  he  was  guilty  of  such  con- 
tributory negligence  as  prevents  his  recover- 
ing damages  for  the .  Injuries  he  sustained. 
Contributory  negligence,  like  negligence,  is 
ordinarily  a  question  for  the  jury.  Under 
the  circumstances  disclosed  by  the  evidence 
abstracted,  the  question  of  the  contributory 
negligence  of  the  plaintiff  was  a  question 
to  be  determined  by  the  jury  as  a  question 
of  fact  The  circumstances  did  not  disclose 
that  the  plaintiff  was  guilty,  as  a  matter  of 
law,  of  such  contributory  negligence  as  would 
prevent  his  recovery.  In  Ratcliffe  v.  Spelth, 
95  Kan.  823,  149  Paa  740,  this  court  said: 

"Whether  •  •  •  the  plaintiff,  who  was 
over  13  years  old  and  who  started  across  the 
street  without  looking  for  or  obserTing  the  ap- 
proadi  of  the  automobile,  which  wag  coming  at 
a  moderate  rate  of  speed,  was  guilty  of  con- 
tributory negligence,  were  questions  for  the  de- 
termination of  the  jury."     SyL  par.  2. 

A  like  condnslon  jiras  reached  in  Rontb  ▼. 
Weakley,  97  Kan.  74,  154  Pac.  218.  See,  al- 
so, K.  P.  Ry.  Co.  ▼.  Whipple,  39  Kan.  631, 
18  Pac.  730;    Bess  v.  Hallway  Co.,  62  Kan. 


209,  62  Pac.  996;  Coy  T.  Railway  Co.,  74  Kan. 
853,  86  Paa  468;  note  to  "Contributory  Neg- 
ligence of  Children,"  L.  R.  A.  1817F,  pages 
10  and  66. 

[2]  2.  Another  matter  urged  is  that  the 
plaintiff  settled  with  the  other  defendants  In 
this  action,  and  that  he  cannot  now  recover 
against  the  fair  association.  The  action  was 
brought  against  the  Kansas  State  Fair  As- 
sociation, H.  li.  Klrkpatrick,  S.  E.  Lnx,  and 
W.  W.  Webb.  A  compromise  was  effected 
with  S.  B.  liUX  and  W.  W.  Webb.  Under 
that  compromise  they  paid  to  the  plaintiff 
$2,666.67,  and  were  released  from  further 
liability.  However,  the  plaintiff  made  a 
distinct  reservation  to  sue  the  Kansas  State 
Fair  Association,  notwithstanding  the  settle- 
ment with  Lux  and  Webb.  Both  the  settle- 
ments and  the  reservation  were  oral.  The 
argument  is  that  such  a  reservation  should 
be  reduced  to  writing.  That  arg^unent  is 
not  good.  There  is  no  law  which  requires 
that  such  a  reservation  shall  be  in  writing. 
An  oral  reservation  is  as  good  as  a  written 
one.  This  court  has  held  that  such  a  reser- 
vation is  good,  and  that  it  preserves  the  right 
of  the  Injured  party  to  proceed  against  the 
joint  tort-feasor  with  whom  no  settlement 
has  been  made.  Bdens  v.  Fletcher,  79  Kan. 
189,  98  Pac.  784,  19  U  R.  A.  (N.  S.)  618 ;  City 
of  Topeka  v.  Brooks,  .99  Kan.  643,  164  Pac. 
285;  Felghley  v.  Milling  Co.,  100  Kan.  430, 
165  Pac.  276.  No  qaestlon  is  presented  con- 
cerning the  negligence  of  the  association. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

aoi  Ksn.  M) 
PRATHER  et  al.  t.  EDEH^  et  al.  (No.  21120.) 
(Supreme  Court  of  Kansas.     March  9,  1018.) 

(Syttahut  by  the  OourtJ 

1.  Tbiai.  9=>3  —  Sxparatk'  Trials  —  Dibobk- 
tion  of  codkt. 

The  court  properly  exercised  its  discretion 
in  refusing  separate  trials  of  the  issues. 

2.  Fraud  <8=>50— Burden  of  Proof. 

The  burden  of  proving  fraud  was  properly 
placed  on  the  party  alleging  it 

3.  iNSTBUcnoNB— Rkfusai,  of  Nkw  Trial. 

There  was  no  error  respecting  instructions 
or  in  refusing  a  new  trial. 

Appeal  from  District  Court  Kingman 
County. 

Action  by  (Charles  H.  Prather  and  others 
against  John  Eden,  John  A.  Wyer,  and  oth- 
ers, in  which  plaintiffs  dismissed  as  to  de- 
fendant Wyer,  and  in  which  defendant  Eden 
flled  a  cross-petition  against  defendant  Wyer. 
Judgment  for  plaintiffs  and  for  defendant 
Eden,  and  defendant  Wyer  appeals.  Af- 
firmed. 

Walter  &  Connanghton,  of  Kingman,  for 
appellant.  S.  S.  Alexander,  of  ESngman,  for 
appellees. 

WEST,  J.  The  plaintiffs  sued  the  defend- 
ants to  recover  a  real  estate  commission  of 
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1500  for  finding  a  purchaser  for  the  defend- 
ant, Bden,  of  a  farm  at  $9,000,  such  purchas- 
er being  the  defendant,  Wyer.  It  was  al- 
leged that  as  a  result  of  the  plalnturs'  ef- 
forts Eden  contracted  with  Wyer  for  the  pur- 
chase of  the  land  at  $9,000 ;  that  afterwards, 
Wyer,  learning  that  the  plalntUCs  were  to 
receive  $500  commission,  for  the  purpose  of 
cheating  them  fraudulently  stated  to  Eden 
that  If  he  would  accept  $8,500  Instead  of 
$8,000,  as  provided  by  the  contract,  Wyer 
would  stand  good  for  any  loss  to  Eden,  Wyer 
claiming  that  he  had  been  defrauded  by  the 
plalntlffa  The  plalntUTs  dismissed  as  to 
Wyer.  Eden  answered  that  the  $500  would 
not  be  due  until  paid  by  Wyer,  and  denied 
any  conspiracy.  He  also  filed  a  cross-petition 
against  Wyer  for  the  $500. 

[1]  Wyer  complains  that  the  court  refused 
a  separate  trial  of  the  Issues  between  the 
plaintifts  and  Edoi  and  of  those  between 
EJden  and  himself,  and  that  the  burden  of 
proof  was  placed  on  him  of  certain  Instmc- 
tiona  given  and  refused,  and  the  denial  of  a 
new  triaL 

As  to  the  matter  ot  separate  trials,  the 
court  exercised,  and  we  cannot  see  that  it 
abused,  its  discretion. 

The  question  of  misjoinder  could,  under 
the  Code,  be  raised  only  by  demurrer  or  an- 
swer.   Civil  Code,  {  95i(Oen.  St.  1915,  (  6986). 

[2,  S]  Wyer  was  the  only  party  alleging 
fraud,  and  the  court  did  not  err  in  putting 
the  burden  on  him  to  prove  It  We  have  ex- 
amined the  instructions  given  and  refused, 
and  find  no  error  in  respect  thereto. 

The  evidence  Justified  the  verdict,  a  new 
trial  was  properly  refused,  and  the  Judgment 
is  affirmed.    All  the  Justices  concurring. 

QOa  Kan.  638) 

DECKER  V.   BAILEY   et  al.      (No.  21102.)* 

(Supreme  Court  of  Kansas.     March  9,  191&) 

(Sytlabug  ly  the  Court.) 

Nxw  Trial  «=»6  —  Discaxnon   or  Tsux 
ConBT— Geounds. 
The   proceedings  considered,  and   held,   the 
court  did  not  abuse  its  discretion  in  granting  a 
new  trial. 

Appeal  from  District  Court,  Oove  County. 

Action  by  W.  Listen  Decker  against  J.  H. 
Bailey  and  another.  Judgment  for  defend- 
ants, and  from  an  order  sustaining  generally 
a  motion  for  a  new  trial,  they  appeal.  Af- 
firmed. 

Monroe,  Roark,  McClure  &  Monroe,  of  To- 
peka,  for  appellants.  Arch  L.  Taylor,  of  Rus- 
sell, for  appellee. 

BURCH,  J.  The  defendant  ai^eals  from 
an  order  sustaining  generally  a  motion  for  a 
new  trial,  based  on  all  the  statutory  grounds. 

A  statement  of  the  proceedings  is  not  nec- 
essary. The  district  court  might  have  been 
satisfled  the  plaintiff  was  not  afforded  a  rea- 


sonable opportunity  to  present  his  case,  be- 
cause, after  taking  leave  to  amend  his  an- 
swer, the  defendant  did  not  do  so,  and  the 
plaintiff  did  not  know  the  answer  would  not 
be  amended  In  time  to  prepare  for  trial  on 
the  pleadings  as  they  stood  at  the  term  at 
which  the  cause  was  heard.  Some  improper 
evidence  was  admitted.  Essential  features 
of  the  defendant's  case  depended  on  oral  tes- 
timony, wMch  the  court  might  have  believed 
the  Jury  should  not  have  credited. 

The  Judgment  of  the  district  court  la  af- 
firmed.   All  the  Justices  concurring. 

(IM  Kan.  E64) 
NATIONAL  BANK  OF  WEBB  OITT.  MO, 
V.  DICKINSON  et  al.     (No.  21326.) 

(Supreme  C!ourt  of  Kansas.     March  9,  191&) 

(SyUabue  iy  the  Court.) 

1.  Bills  and  Notes  4=»48— Sionatubb  as 
Makes— LiABiLiTT. 

Those  who  sign  a  promissory  note  as  mak- 
ers are  primarily  Uable  thereon. 

2.  Biixs  AND  Notes  4=»101—FoBif— Negotia- 
bility. 

A   note   signed   by    fivo   joint  makers   con- 
tained this  language: 

"We,  the  makers,  sureties,  indorsers  and  goar- 
antors  of  this  note,  hereby  severally  waive  pre- 
sentment for  payment,  notice  of  nonpayment, 
protest  and  notice  of  protest  and  consent  thav 
time  of  payment  may  be  extended  without  no- 
tice thereof  to  any  of  the  sureties  of  this  note,* 

Held,  that  such  note  is  negotiable. 
S.  Bilu  and  Notes  «=>161— Fobu— Nkqoxu.« 

BiUTT— Waives. 
Under  the  law  as  expressed  in  the  Negotia- 
ble Instruments  Act  there  was  nothing  on  such 
note  to  indicate  that  any  party  -thereto  was  a 
surety,  and  the  quoted  sentence  was  meaning- 
less and  did  not  render  the  instrument  a  couri- 
er impeded  with  luggage. 

Appeal  from  District  Court,  Pawnee 
(bounty. 

AcUon  by  the  National  Bank  of  Webb  City, 
Missouri,  against  S.  S.  Dickinson  and  oth- 
era  Judgment  for  plaintiff  and  defendants 
appeaL    Affirmed. 

F.  Dumont  Smith,  of  Hutchinson,  and  B. 
B.  Glassock,  of  Lamed,  for  appellants.  Frank 
L.  Forlow,  of  Webb  City,  and  W.  H.  Vernon 
and  W.  H.  Vernon,  Jr.,  both  of  Lamed,  for 
appellee. 

WEST,  J.  The  defendants  appeal  fr«n  a 
Judgment  rendered  against  them  on  a  prom- 
issory note  taken  by  the  plaintiff  for  value 
before  maturity  In  due  course,  the  conaplalnt 
being  that  it  was  nonnegotiable  and  subject 
in  the  hands  of  the  plaintiff  to  the  defense 
of  failure  of  consideration. 

The  only  question  is  the  negotiability  of 
the  note,  and  this  depends  upon  the  proper 
construction  of  the  following  provision  there- 
of: 

"We  the  makers,  sureties,  indoraers  and  guar- 
antors of  this  note,  hereby  severally  waive  pres- 
entation for  pc^moit,  notice  of  nonpayment, 
protest  and  notice  of  protest  and  consent  that 
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time  of  parment  mtr  be  extended,  without  no- 
tice thereof  to  any  of  the  sureCcs  of  this  note." 

Following  thia  are  the  five  names  of  the 
maimers. 

[1, 2]  The  defendants  argue  tliat  as  the 
note  was  made  and  is  payable  in  Kansas  it  Is 
goremed  by  our  law,  and  that  under  the  au- 
thority of  Banlc  v.  Heslet,  84  Kan.  315,  113 
Pac.  1052,  33  L.  R.  A.  (N.  8.)  738,  and  Nelson 
T.  Southworth,  93  Kan.  532,  144  Pac.  835, 
the  quoted  language  renders  the  instrument 
nonnegotiable.  The  plaintiff  relies  on  sec- 
tion 6528  of  the  General  Statutes  of  1916, 
which  requires,  among  other  things,  that  the 
paper  must  be  payable  on  demand  or  at  a 
fixed  and  determinable  future  time,  and  sec- 
tion 6531,  which  defines  a  determinable  fu- 
ture time  as  a  tafid  period  after  date  or  sight, 
or  on  or  before  a  fixed  determinable  future 
time  therein,  or  on  or  at  a  fixed  period  after 
the  occurrence  of  a  specified  event  which  is 
certain  to  happen  though  the  time  of  happen- 
ing be  uncertain.  Bank  t.  Hoffman,  85  Kan. 
71,  116  Pac.  239,  35  I<.  R.  A.  (N.  S.)  390,  Ann. 
Gas.  1912D,  1.  It  la  further  contended  that 
as  there  are  no  sureties  on  the  note,  the 
clause  proTiding  for  extension  without  notice 
to  sureties  is  without  effect  While  the  quot- 
ed language  mentions  sureties,  the  form  of 
the  note  would  Indicate  that  all  the  signers 
are  makers.  True,  as  held  In  Water  PoWer 
Co.  T.  Brown,  23  Kan.  676,  the  form  of  the 
paper  does  not  prevent  inquiry  in  an  action 
between  the  parties  liable  thereon  as  to  who 
are  principles  and  who  sureties.  But  section 
8  of  the  Negotiable  Instruments  Act  (section 
6523,  Gen.  Stat.  1915)  provides  that : 

"The  person  primarily  liable  on  an  instrument 
is  the  person  who  by  the  terms  of  the  instrument 
is  absolutely  required  to  pay  the  same." 

See,  also,  section  6587;  Bank  ▼.  Bowdon, 
98  Kan.  140,  157  Pac.  429. 

In  Bank  v.  Gunter,  67  Kan.  227,  231,  72 
Pac  842,  843,  the  makers  and  indorsers  wait- 
ed protest,  demand,  and  notice,  but  also  in 
case  it  should  not  be  paid  at  maturity  agreed 
to  aU  extensions  and  partial  payments  before 
or  after  maturity  without  prejudice  to  the 
holder,  and  the  note  was  held  to  be  not  nego- 
tiable. The  court  said  It  lacked  the  element 
of  certainty  as  to  time  of  payment,  and  that 
the  provision  Just  referred  to  made  the  time 
indefinite  by  stipulating  that  it  might  be 
changed  and  extended  either  before  or  after 
maturity. 

"If  the  time  is  to  remain  fixed  until  maturity 
when  another  time  is  to  be  fixed  by  the  parties, 
or  if  payment  is  made  to  depend  upon  events 
which  necessarily  most  occur  and  the  time  of 
paymmt  is  ultimately  certain,'  other  considera- 
tions would  arise;  but  here  payment  is  not 
ultimately  certain,  for  the  time  named  In  the 
pai>er  is  subject  to  change  at  any  time  at  the 
Tcdition  of  some  of  the  parties  to  the  paper." 

In  that  case  the  agreement  to  an  extension 
was  consented  to  in  advance  by  the  makers 
and  Indorsers,  while  here  the  agreement  was 
only  to  the  effect  that  the  time  of  payment 
mlgbt  be  extended  without  notice  to  any  of 
the  sureties,  whidi,  of  course,  did  not  cot* 


er  makers,  indorsers,  and  guarantors  as  dis- 
tinguished from  sureties.  The  case  of  Bank 
V.  Heslet,  84  Kan.  315,  113  Pac.  1052,  33  I*  E. 
A.  (N.  S.)  738,  was  under  the  Negotiable  In- 
strument Act  There  the  makers  and  in- 
dorsers waived  presentment  for  payment,  no- 
tice, exemptions,  valuation,  and  appraise- 
ment, "and  each  signer  and  Indorser  makes 
the  other  an  agent  to  extend  the  time  of  this 
note."  It  was  said  that  the  precise  inquiry 
was  whether  the  authority  to  extend  could 
be  exercised  only  after  maturity;  that,  if  so, 
the  authority  to  extend  would  only  amount 
to  a  waiver  of  the  right  to  be  relieved  from 
liability  for  an  extension  without  such  au- 
thority, but  If  it  gave  the  right  to  extend  be- 
fore maturity,  it  would  be  the  same  as  if  the 
words  "on  or  before"  had  been  Inserted.  It 
was  further  stated  that  tills  extension  clause 
did  not  indicate  whether  the  extensions 
should  be  made  before  or  after  maturity,  and 
that  ordinarily  It  would  be  made  before  the 
note  should  fall  due. 

"The  vice  of  the  stipulation  in  question  is 
that  the  date  of  payment  cannot  be  determined. 
The  signer  [maker]  or  any  indorser  may,  at  any 
time  he  sees  fit  to  do  so,  as  agent  one  for  anoth- 
er, extend  the  time  for  payment  by  agreement 
with  the  holder." 

The  Gunter  Case  was  approved  and  the 
note  was  held  not  negotiable,  not  having  "the 
element  of  certainty  in  time  of  payment  nec- 
essary in  commercial  papers."  In  each  of 
these  cases  t(iere  was  an  express  agreement 
to  extend. 

[S]  The  note  in  the  case  now  before  us 
contains  no  agreement  to  extend,  except  that 
the  time  of  payment  may  be  extended  with- 
out notice  thereof  to  any  of  the  sureties.  If 
there  be  no  sureties,  then  of  course  there 
could  be  no  notice  to  them.  Counsel  argues 
that  whenever  it  is  necessary  to  examine  in- 
to the  provisions  of  an  instrument  to  see 
whether  it  is  negotiable  or  not.  Its  negotia- 
bility is  lost,  and  that  It  was  necessary  In 
this  case  to  so  examine,  and  that  as  a  mat> 
ter  of  fact  each  maker  is  a  surety  for  the 
various  other  makers  in  proportion  as  each 
was  to  divide  up  the  stock  for  which  the  not4 
was  given.  Section  6648  provides  that  a  per- 
son secondarily  liable  Is  discharged — 
"(6)  by  any  agreement  binding  upon  the  holder 
to  extend  the  time  of  payment  or  to  postpone 
the  holder's  right  to  enforce  the  instrument,  un- 
less made  with  the  assent  of  tho  party  secon- 
darily liable,  or  unless  the  right  of  recourse 
against  such  party  is  expressly  reserved." 

In  the  cited  case  of  Bank  v.  Bowden  it 
was  held  that  a  comaker,  although  in  fact  a 
surety,  is  not  released  by  an  extension  grant- 
ed the  prindpai  In  consideration  of  the  pay- 
ment of  interest  in  advance.  Speaking  of 
the  rule  holding  the  surety  liable.  It  waa 
said: 

"It  merely  defines  the  obligation  of  one  who 
upon  the  face  of  a  negotiable  instrument  as- 
sumes unconditional  liability.  It  requires  a 
surety  who  is  unwilling  to  bind  himself,  irrespec- 
tive of  any  extension  granted  to  a  comaker,  to 
refrain  from  signing  a  note  as  one  of  the  mak- 
ers." 
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One  of  the  two  makera  pleaded  surety- 
ship, want  of  consideration,  and  an  extension 
by  the  other  without  her  consent  by  payment 
of  advance  Interest  While  it  was  said  that, 
aside  from  the  statute,  the  same  result  would 
be  reached,  the  surety  was  held  liable  by 
virtue  of  the  Negotiable  Instruments  Act 
Ruling  Case  Law  lays  it  down  that,  under 
tbo  provisions  relating  to  primary  and  secon- 
dary liability: 

"A  surety  cornea  squarely  within  the  defini- 
tion of  a  person  whose  liability  is  primary, 
for  he  is,  by  the  terms  of  the  instrument,  abso- 
lutely required  to  pay  the  same."  3  R.  C.  L. 
p.  1120,  i  335. 

In  MuUendore  et  al.  t.  Wertz,  75  Ind.  431, 
39  Am.  Rep.  155,  It  was  held  that  an  exten- 
sion agreement  between  the  payee  and  one  of 
two  makers  of  a  note  without  the  knowledge 
or  consent  of  the  other,  who  was  a  surety  In 
fact,  but  not  known  as  such  to  the  payee, 
did  not  have  the  effect  to  release  the  noncon- 
senting  maker.  The  consideration  in  that 
case  was  the  payment  of  advance  interest. 

Section  6648  provides  that  a  person  sec- 
ondarily liable  is  discharged,  among  other 
things,  by  any  agreement  binding  upon  the 
holder  to  extend  the  time  of  payment  or  to 
postpone  the  holder's  right  to  enforce  the  in- 
strument, unless  made  by  the  assent  of  the 
party  secondarily  liable,  or  unless  the  right 
of  recourse  against  such  party  is  expressly 
reserved.  But  as  already  seen  neither  party 
to  this  note  can  be  said  to  be  secondarily 
liable,  for  each  is  primarily  liable.  We  then 
have  a  promissory  note  signed  by  five  makers, 
each  and  all  of  whom  are  primarily  liable  fo 
its  payment  and  by  no  one  else;  the  signa- 
ture of  no  other  person  or  party  appearing 
there<ni.  The  provision  that  the  time  of 
payment  may  be  extended  without  notice  to 
any  of  the  sureties,  and  the  recital  that  this 
is  made  by  the  sureties,  do  not  necessitate 
any  examination  or  investigation  for  the 
purpose  of  ascertaining,  by  a  purchaser  in 
due  course  before  maturity,  whether  any  par- 
ty can  as  to  the  holder  claim  the  right  to 
mere  suretyship,  and  hence  the  note  is  not 
rendered  nonnegotlable  or  made  into  a  cour- 
ier Impeded  with  luggage. 

If  all  the  makers  agree  In  advance  that 
the  note  may  be  extended,  this  amounts 
merely  and  only  to  the  unnecessary  consent 
that  they  may  ent«'  into  a  new  contract 
when  they  get  ready  to  do  so.  If  they  all 
agree  that  the  note  may  be  extended  by  some 
of  them  without  notice  to  the  others,  this 
might,  and  probably  would,  mean  that,  in 
case  of  a  valid  agreemrat  for  extension  be- 
tween the  holder  and  such  others,  those  not 
entering  into  It  would  be  bound  thereby,  be- 
cause such  provision  would  amount  to  a  mere 
appointment  in  advance  of  the  other  makers 
to  represent  them  in  an  extension  agreement 
But  a  stipulation  by  all  the  makers  of  the 
note,  reciting  that  they  and  the  sureties  con- 
sent that  it  may  be  extended  without  notice 


to  any  of  the  sureties,  does  not  amonnt  to  an 
agreement  that  It  may  be  extended  by  any  of 
the  makers  without  consent  of  the  others, 
or  to  an  appointment  of  any  of  them  as 
agents  to  extend  for  such  others.  It  is  appar- 
ent that  in  this  instance  a  blank  note,  prepar- 
ed for  use  when  principals  and  sureties  were 
to  sign,  was  used,  and  hence  the  language 
which  has  caused  this  controversy  became  im- 
practical and  meaningless. 

The  judgment  is  affirmed.  All  the  JTustioes 
concurring. 

(KB  Kan.  CM) 
ALLEN  V.  PEOPLE'S  STATE  BANK  et  aL 

(No.  21347.) 
(Supreme  Court  of  Kansas.     March  9.  1918.) 

(Syllabus  by  the  Court.) 

1.  Evidence  of  Aoenct. 

The  record  justified  the  conclusion  that  the 
defendant  bank  acted  as  the  agent  of  the  plain- 
tiff in  loaning  the  money  sued  for  herein. 

2.  Tbiai,   «=»251(2)— Instrootion— Pleadiho 
— mlsappbopriation  bt  aoert. 

The  petition  set  forth  conduct  clearly  fraud- 
ulent without  using  that  particular  adjective. 
Hold,  that  it  was  proper  to  instruct  on  the 
fraud  thug  alleged. 

3.  Banks   and   Banking   «=»175(3)— Misap- 
fbopbiation  or  proceeds  of  loan. 

The  evidence  tended  to  show  that  the  bank 
profited  by  the  transaction. 

4.  Admission  or  Exclusion  of  Evidence. 

No  error  appears  touching  the  admission  or 
rejection  of  evidence. 

Appeal  from  District  Court,  Seward 
County. 

Action  by  Grace  Allen  against  the  People's 
State  Bank,  a  corporation,  and  another. 
Judgment  for  plalntifT,  and  defendants  ap- 
peal.   Affirmed. 

O.  W.  Sawyer,  of  Liberal,  for  appellants. 
Macy  &  Davis,  of  Liberal,  and  Barrett  & 
Turner,  of  Pratt,  for  appellee. 

WEST,  J.  The  defendant  bank  appeals 
from  a  Judgment  against  it  for  having  loan- 
ed for  the  plaintiff  $400  to  an  insolvent  bor- 
rower. Complaint  Is  made  of  rulings  reject- 
ing and  receiving  evidence,  of  Instructions 
given,  and  overruling  a  motion  for  new  trial. 

[1]  The  petition  alleged  in  substance  that 
the  bank,  well  knowing  the  insolvency  of  one 
Franz  Ow  Wimmer,  loaned  $400  of  the  plain- 
tUTs  money  to  blm,  taking  a  mortgage  on  a 
stock  of  drugs  subject  to  a  first  mortgage  to 
the  bank  for  $525.25;  that  she  had  advised 
the  bank  that  she  desired  to  have  this  loan- 
ed with  good  security;  that  the  bank  well 
knew  the  Insolv^icy  of  Wimmer,  and  mis- 
appropriated the  plaintUTs  money  by  loan- 
ing it  to  blm,  and  used  the  proceeds  to  liqui- 
date overdrafts  and  other  accounts  owing 
the  bank  by  Wimmer,  who  was  subsequently 
adjudged  a  bankrupt,  all  of  the  assets  being 
exhausted  by  the  bank,  and  the  plaintiff  re- 
ceiving nothing.  It  Is  complained  that  no 
agency  was  shown,  but  the  rectHtl  sufficiently 
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Justlfles  tlie  condoslon  o<  the  ]ary  on  tbls 
point. 

[2]  The  court  correctly  Instructed  on  the 
subject  of  fraud,  and  of  this  the  defendant 
complains,  on  the  ground  that  no  fraud  was 
alleged.  The  word  "fraud"  Is  not  found  In  the 
petition,  but  that  pleading  as  clearly  and 
fully  described  fraudulent  conduct  as  if  that 
particular  adjective  had  been  employed. 
Hence  there  was  no  error  in  giving  the  in- 
structions complained  of. 

[3]  It  Is  argued  that  the  bank  could  be 
held  only  for  the  unauthorized  acts  of  its 
oflScer  in  case  it  accepted  and  retained  the 
benefits  arising  therefrom,  and  the  question 
la  asked,  What  consideration  did  the  bank  re- 
o^ve  or  retain?  There  was  evidence  that 
the  bank  used  the  proceeds  of  this  loan  to 
pay  off  overdrafts  and  other  accounts  held 
by  it  against  Wintmer. 

[4]  We  find  no  error  in  the  rejection  or  ad- 
mls^on  of  evidence.  The  Jury  heard  all  the 
testimony,  and  the  trial  court  approved  their 
verdict  We  now  add  the  approval  of  this 
court 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

a02  Kan.  TftL) 

STATE  ex  reL  BRB3WSTBR,  Atty.  Gen.,  v. 
KNAPP.  SUte  Auditor,  et  aL    (No.  21700.) 
(Supreme  CSonrt  of  Kansas.    March  9, 1918.) 

(BvHabnt  by  Me  Court.) 

Statutes  €=>22— Enactment— CoNsrrrtrTioif- 
AX  Pbovisions— "Bnx." 
Under  a  Constitution  whidi  provides  that 
"no  law  shall  be  enacted  except  oy  bfll,"  but 
whicb  recognizes  that  a  joint  resolution  passed 
by  the  Senate  and  Honse  of  Represenutives 
may   In   some  circumstances  become  a  law,  a 

Sropositjon  passed  by  both  houses  and  approved 
y  the  Governor  may  be  regarded  as  a  bill 
within  the  meaning  of  the  provision  quoted, 
where  it  has  received  the  treatment  of  such  a 
docnment  and  has  every  characteristic  thereof, 
except  that  it  describes  itself  as  a  concurrent 
resolution,  and  contains  the  words,  "Be  it  re- 
solved by  the  House  of  Representatives  of  the 
state  of  Kansas,  the  Senate  concurring  therein." 
instead  of  the  constitutional  formula  for  an 
enacting  clause,  "Be  it  enacted  by  the  Legisla- 
ture of  the  state  of  Kansas." 

fEd.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bill.] 

Marshall,  Dawson,  and  West,  JJ.,  dissenting. 

Original  petition  for  mandamus  by  the 
State  of  Kansas,  on  the  relation  of  S.  M. 
Brewster,  Attorney  General,  against  F.  W. 
Knapp,  Auditor,  and  Walter  L.  Payne,  State 
Treasurer.  Judgment  for  relator  without  Is- 
suance of  writ 

S.  M.  Brewster,  Atty.  Geo.,  for  plaintUT. 

MASON,  J.  Merrell  Gage  has  presented  to 
the  auditor  a  claim  against  the  state  for 
^l^SOO  on  account  of  a  statue  of  Lincoln  re- 
cently erected  on  the  statehouse  lawn,  and 
has  requested  its  allowance.  The  auditor, 
being  in  doubt  as  to  the'  legal  authority  for 


the  payment  of  the  claim,  has  declined  to 
approve  it  until  the  question  shall  have  been 
Judicially  determined.  Fix  the  purpose  of 
sucli  determination  this  proceeding  has  been 
brought,  a  mandamus  being  asked  by  the 
Attorney  General,  requiring  the  auditor  to 
approve  the  claim  and  Issue  a  warrant  there- 
for, and  the  state  treasurer  to  pay  it.  The 
case  is  submitted  upon  the  pleadings.  It  Is 
agreed  that  the  plalntifT  has  done  every- 
thing possible  on  his  part  to  entitle  him  to 
the  payment  asked,  and  the  only  doubt  in 
the  matter  is  whether  any  valid  appropria- 
tion has  been  made  therefor.  If  so,  it  is  by 
virtue  of  action  of  the  Legislature  which  is 
recorded  as  chapter  346  of  the  Session  Laws 
of  1917,  reading  as  follows: 

"House  Concurrent  Resolution  No.  25. 

"Relating  to  an  appropriation  for  purchasing 
and  aiding  in  the  erection  of  the  Merrell 
Gage  statue  of  Abraham  Lincoln  upon  the 
capitol  square. 

"Whereas,  the  sculptor,  Merrell  Gage,  has 
produced  an  excellent  statue,  of  the  great  eman- 
cipator and  typical  American,  Abraham  Lin- 
coln, the  completed  model  of  which  is  on  exhibit 
at  Mr.  Gage's  studio,  1027  Fillmore  street,  in 
the  dty  of  Topeka ;   and 

"Whereas,  art  critics,  as  well  as  persons  who 
knew  President  Lincoln  personally,  declare  the 
same  to  be  an  accurate  and  lifelike  reproduction 
of  President  Lincoln;    and 

"Whereas,  the  Woman's  Club  of  the  city  of 
Topeka,  and  many  other  public  spirited  citizens 
of  such  city,  have  expressed  the  desire  to  have 
the  statue  erected  on  the  capitol  square,  and 
have  expressed  a  willingness  to  supply,  or  to 
procure  the  supply  of  by  the  city  of  Topeka, 
one  half  of  the  cost  of  such  statue  and  the 
erection  thereof  on  the  capito)  square,  provided, 
the  state  of  Kansas  is  willing  to  permit  the 
same  to  be  placed  there,  and  to  pay  the  other 
half  for  the  cost  and  erection  of  such  statue: 
Therefore, 

"Be  it  resolved  by  the  House  of  Representa- 
tives of  the  state  of  Kansas,  the  Senate  con- 
curring therein: 

"Section  1.  That  the  sum  of  fifteen  hundred 
dollars  is  hereby  appropriated  for  the  purpose 
of  assisting  in  the  purchase,  erection  and  un- 
veiling of  a  bronze  statue  of  Abraham  Lincoln, 
created  by  Merrell  Gage,  said  statue  to  be 
erected  and  located  upon  the  statehouse  lawn  or 
square,  and  at  such  place  thereon  as  shall  1>« 
designated  by  the  executive  council  of  the  state, 
and  the  executive  council  are  hereby  authorized 
and  empowered  to  permit  the  erection  of  said 
statue  upon  the  statehouse  lawn  or  square: 
Provided,  that  the  amount  herein  appropriated 
shall  be  in  full  of  all  claims  or  demands  of 
every  kind  or  character  against  the  state:  Pro- 
vided, further,  that  said  sum  shall  not  be  avail- 
able or  paid  until  the  city  of  Topeka  or  the 
citizens  of  the  city  of  Topeka  shall  have  made 
provisions,  in  full,  for  the  entire  purchase  price, 
erection  and  expenses  incident  to  the  unveiling 
of  said  statue ;  or,  shall  produce  and  file  with 
the  auditor  of  state  a  receipt  in  full  from  the 
said  Merrell  Gage  together  with  a  bill  of  sale 
transferring  to  the  state  of  Kansas  all  of  his 
right  title  and  interest  in  and  to  said  statue; 
and,  also,  a  receipt  or  receipts  showing  that  all 
expenses  of  evetjr  kind  or  character  incident  to 
the  erection  and  unveiling  of  said  statue  has 
been  fully  paid  and  satisfied  by  the  city  of  To- 
peka or  the  citizens  of  the  city  of  Topeka. 

"Sec.  2.  That  the  auditor  of  state  is  directed 
to  draw  his  warrants  in  favor  of  Merrell  Gage 
for  the  sum  and  the  purposes  herein  named,  and 
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upon  his  Terified  voneber  therefor,  accompanied 
by  the  receipt  and  bill  of  aale  proTided  for  in 
section  1  of  this  act. 

"Sec.  8.  This  act  shall  take  effect  and  t>e  in 
force  from  and  after  its  publication  in  the  offi- 
cial state  paper.  ' 

"Approved  [by  the  Governor]  March  8,  ldl7. 

"Published  in  official  state  paper  March  7, 
1917." 

Our  Constitution  provides  that  "no  money 
shall  be  drawn  from  the  treasury,  except  in 
pursuance  of  a  speclflc  appropriation  made 
by  law"  (article  2,  {  24),  and  that  "no  law 
shall  be  enacted  except  by  bill"  (article  2, 
I  20).  The  same  article  of  the  Constitution, 
however,  recognizes  that  a  law  may  be  creat- 
ed by  joint  resolution.  The  section  relating 
to  the  exercise  of  the  veto  power  of  the 
Governor  reads  as  follows,  the  last  sentence 
having  been  added  in  1904: 

"Every  bill  and  joint  resolution  passed  by  the 
House  of  Bepresentatives  and  Senate  shall, 
within  two  days  thereafter,  be  signed  by  the  pre- 
siding officers,  and  presented  to  the  Governor ; 
if  ht;  approve,  he  shall  sign  it;  but  if  not,  he 
shall  return  it  to  the  House  of  Representatives, 
which  shall  enter  the  objections  at  large  upon 
its  journal  and  proceed  to  reconsider  the  same. 
If,  after  such  reconsideration,  two-thirds  of  the 
members  elected  shall  agree  to  pass  the  bill  or 
resolution,  it  shall  be  sent,  with  the  objections, 
to  the  Senate,  b^  which  it  shall  likewise  be  re- 
considered, and  if  approved  by  two-thirds  of  all 
the  members  elected,  it  shall  become  a  law ;  but 
in  all  such  cases  the  vote  shall  be  taken  by 
yeas  and  nays,  and  entered  upon  the  journal  of 
each  house.  If  any  bill  shall  not  be  returned 
within  three  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  the  Grovemor,  it 
shall  become  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  Legislature,  by  its  adjourn- 
ment, prevent  its  return,  in  which  case  it  shall 
not  become  a  law.  If  any  biU  presented  to  the 
Governor  contains  severail  items  or  appropria- 
tion of  money,  he  may  object  to  one  or  more  of 
such  items,  while  approving  the  other  portion  of 
the  bill ;  in  such  case  he  shall  append  to  the 
bill,  at  the  time  of  signing  it,  a  statement  of  the 
item  or  items  to  which  he  objects,  and  the  rea- 
sons therefor,  and  shall  transmit  such  state- 
ment, or  a  copy  thereof,  to  the  House  of  Repre- 
sentatives, and  any  appropriations  so  objected 
to  shall  not  take  eCCect  unless  reconsidered  and 
approved  by  two-thirds  of  the  members  elected 
to  each  house,  and,  if  so  reconsidered  and  ap- 
proved shall  take  effect  and  become  a  part  of 
tiie  bill,  in  which  case  the  presiding  officers  of 
each  house  shall  certify  on  such  bill  such  fact 
of  reconsideration  ana  approval."  Article  2, 
114. 

This  section  as  originally  framed  resembled 
the  corresponding  section  in  a  number  of 
state  Constitutions,  as  well  as  that  of  the 
federal  Constitution,  but  the  phrase  "and 
Joint  resolution"  was  new,  although  in  Mich- 
igan tlie  words  "and  concurrent  resolution" 
were  used  (article  4,  1 14),  and  in  Maine  "or 
resolution  having  the  force  of  law"  (artlde 
4,  I  2).  The  veto  clause  of  the  fedMsl  Con- 
stitution is  made  applicable  to  "every,  order, 
resolution,  or  vote  to  which  the  concurrence 
of  the  Senate  and  House  of  Representatives 
may  be  necessary  (except  on  k  question  of 
adjournment)."  Article  1*  S  7.  The  section 
quoted  expressly  declares  that  If  a  Joint 
resolution,  which  has  been  disapproved  by 
the  Governor,  afterwards  receives  a  two- 
thirds  vote  In  eadi  house  "It  shall  become 


a  law."  The  Inference  metas  clear  that  a 
Joint  resolution  which  is  approved  by  the 
Governor  after  its  adoption  by  the  legisla- 
ture thereby  becomes  a  law,  althougih  this  Is 
not  declared  in  so  many  words.  If  a  law  can 
be  enacted  only  by  bill,  and  a  Joint  resolution 
may  become  a  law.  It  would  seem  that  a  Joint 
resolution  must  be  a  bill,  or  may  in  some 
instances  be  regarded  as  a  bill.  And  snch  Is 
said  to  be  the  congressional  practice  In  this 
section  of  a  well-known  work  whldb  dates 
back  to  1856: 

"A  form  of  legislaticin,  which  Is  in  frequent 
use  in  this  country,  chiefly  for  administrative 
purposes  of  a  local  or  temporary  character, 
sometimes  for  private  purposes  only,  is  various- 
ly known,  in  our  legislative  assemblies,  as  a 
joint  resolution,  a  resolution,  or  a  resolve.  Tliis 
form  of  legislation,  is  recognized  in  most  of  our 
Constitutions,  in  which,  and  in  the  rules  and  or- 
ders of  our  legislative  bodies,  it  is  put  upon  th« 
same  footing,  and  made  subject  to  the  same  reg- 
ulations, with  bills  properly  so  called.  In  Con- 
gress, a  joint  resolution,  which  is  the  name 
given  in  that  body  to  this  kind  of  legislation,  ia 
there  regarded  as  a  bill."  Cushing's  Law  and 
Practice  of  Legislative  Assemblies,  |  2403. 

Whether  or  not  legislation  may  ordina- 
rily be  accomplished  by  means  of  the  adop- 
tion of  a  proposition  submitted  in  the  form 
of  a  resolution,  we  conclude  that  the  pro- 
cess used  in  the  case  now  under  considera- 
tion amounted  to  the  enactment  of  a  law 
by  bilL  While  the  Instrument  acted  upon 
by  the  two  houses  and  the  Governor  de- 
scribed Itself  as  a  ooncurroit  resolution, 
it  had  every  diaracterlstlc,  in  form  and 
treatment,  of  such  a  bill  as  by  the  omd- 
bined  action  of  the  Legislature  and  the 
Governor  becomes  a  law.  It  had  a  title 
which  clearly  expressed  Its  subject  to  be 
the  appropriation  of  money  to  pay  for  the 
Lincoln  statue.  It  was  read  on  three  sep- 
arate days  in  each  house.  It  contained  a 
provision  declaring  that  "this  act"  should 
take  effect  upon  Its  publication.  In  each 
house  it  received  the  votes  of  a  majority 
of  the  members  elected,  end  the  result  of 
the  roll  call  was  entered  In  full  on  the  Jour- 
nal It  was  submitted  to  and  approved  by 
the  Governor,  and  published  In  the  official 
state  paper  and  in  the  statute  book.  "Joint 
resolutions,"  which  may  sometimes  become 
laws,  are  required  by  the  Constitution  to 
be  adopted  by  a  majority  of  the  member- 
ship in  each  housel  (article  2,  {  13)  by  a  re- 
corded vote  (article  2,  i  10),  as  well  as  to 
be  aiH>roved  by  the  Governor,  and  "acts" 
of  the  Legislature  must  take  effect  at  a  pre- 
scribed time,  and  be  published  (article  2, 
I  19) ;  but  save  for  these  requirements  no 
mere  resolution  needs  to  have  a,  title,  to  be 
read  on  three  s^arate  days,  to  show  when 
it  takes  etTect,  to  be  adopted  by  a  yea  and 
nay  vote  entered  on  the  Journal,  to  be  ap- 
proved by  the  Governor,  or  to  t>e  published. 
The  treatment  given  this  measure  seems 
to  show  that  It  was  regarded  by  the  Leg- 
islature aind  the  Governor  as  a  "bill.**  It 
ought  to  be  given  effect  as  such,  unless  some 
Insuperable    obstacle    Is    interposed.      The 


Digitized  by 


Google 


n.) 


STATX  T.  KNAPP 


641 


t  that  It  Is  styled  a  coocorrent  resoln- 
1  rather  than  a  Joint  resolution  or  bill 
not  in  Itself  especially  important  It 
nld  be  classified  by  its  essential  quaU- 
;  rather  than  by  wbat  it  happens  to  have 
n  called.  All  that  It  lacks  of  the  neces- 
y  characteristics  of  a  bill  is  a  literal  com- 
ince  with  the  requirement  that  "the  en- 
Ing  clanse  of  all  laws  shall  be,  'Ba  It 
cted  by  the  Liegislature  of  the  state  of 
osas.'"  Oonstltation,  art  2,  |  20.  In 
L  of  this,  however,  It  has  one  reading, 
I  it  reeolved  by  the  Hoase  of  Representa- 
is  of  the  state  of  Kansas,  the  Senate  con- 
ring  therein."  The  courts  are  divided  in 
lion  on  the  question  whether  a  provision 
the  Ccastitntlon  prescribing  a  form  of 
cting  clause  is  mandatory  or  directory. 
e,  Ia  R.  A.  1915B,  1060,  1063.  Those 
ch  consider  it  mandatory  hold  the  entire 
ence  of  the  clause  to  be  fatal  (same  note, 

1061),  and  Budx  is  th^  practice  In  this 
«  (In  re  Swarts,  Petitioner,  47  Kan.  157, 
Pac.  839).  But  even  where  that  rule 
lins  a  substantial  compliance  is  all  that 
ieemed  necessary.  Note,  L.  R.  A.  1915B, 
L,  1062.     The  turning  point  in  the  pres- 

controversy  ts  whether  the  words,  "Be 
esolved  by  the  Bouse  of  Representatives 
:he  state  of  Kansas,  the  Senate  concnr- 
;  therein,"  convey  essentially  the  same 
.ning  as  "Be  It  enacted  by  the  Leglsla- 
I  of  the  state  of  Kansas."  In  a  famll- 
case  a  conviction  on  a  charge  of  f^ony 

set  aside  because  the  word  "the"  was 
tted  from  the  concluding  clanse  of  an 
ctment,  so  that  it  read  "against  the 
ie  and  dignity  of  state"  instead  of 
dnst  the  peace  and  dignity  of  the  state." 
^as  there  conceded  that  a  substantial 
lormlty  to  the  requirement  of  the  Con- 
itlon  was  aU  that  was  necessary;  the 
•t  saying: 

t  is  plainly  manifest  that,  the  definite  ar- 
t  "the"  which  should  immediately  precede 
word  "state"  being  omitted,  the  conclusion 
he  indictment  in  the  case  at  bar  falls  far 
t  of  indicating  the  power  or  authority 
nst  which  the  facts  charged  in  the  body  of 
indictment  constitute  an  offense.  •  *  * 
3  clear  tliat  the  omission  of  this  word  not 
changes  the  sense  but  the  very  substance 
lie  clause.  •  •  •  In  the  use  of  the  defi- 
artide  "the"  immediately  preceding  "state" 
he  conclusion  prescribed  by  the  Constito- 
we  have  pointed  out  the  state  whose  peace 
dignity  has  been  offended,  and  by  the  omis- 
of  such  definite  article  we  have  a  condu- 
that  does  not  designate  the  power  or  au- 
ity  againat  which  the  offense  is  committed. 
'  *  If  this  conclusion  embraced  language 
lar  to  that  pointed  out  in  the  cases  to  which 
have  heretofore  referred,  such  as  'against 
peace  and  dignity  of  our  said  state,'  or 
inst  the  peace  and  dignity  of  state  of  Mis- 
i,'  it  might  be  very  properly  ruled  that 
1  language  was  at  least  equivalent  to  the 
uage  prescribed  by  the  Constitntion,  for 
reason  that  it  indicated  the  power  and  an- 
ity  against  which  the  offense  as  charged  in 
body  of  the  indictment  constitntes  an  of- 
e."  State  v.  Campbell,  210  Mo.  202,  224, 
100  S.  W.  706,  712  (14  Ann.  Cas.  403.) 
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Whatever  mar  be  thou^^t  of  tibe  appli- 
cation there  made  of  the  rule,  the  statement 
of  the  general  principle  is  obviously  sound — 
that  the  test  to  be  ai^lied  is  whether  tke 
language  employed  conveys  the  same  mean- 
ing as  the  language  prescribed.  In  the 
matter  now  under  consideration,  if  the  ex- 
pression used  had  been  "Be  it  legislated  by 
the  Legislature  of  the  state  of  Kansas,"  or 
"Be  it  oiacted  by  the  House  of  Represent- 
atives and  Senate  of  the  state  of  Kansas," 
it  would  hardly  be  doubted  that  the  re- 
quirement of  the  Constitution  was  substan- 
tially met  We  think  that  the  clause  "Be 
It  resolved  by  the  House  of  Representatives 
of  the  state  of  Kansas,  the  Senate  concur- 
ring therein,"  unequivocally  indicates  that- 
the  two  houses  comprising  the  Kansas  Leg- 
islature unite  in  giving  their  approval  to 
the  sections  which  follow  It,  with  the  pur- 
pose to  give  them  the  effect  which  they  pur- 
port to  have,  and  that  this  is  all  that  could 
have  been  aocompllshed  by  a  literal  adher- 
ence to  the  formula  employed  by  the  Con- 
stitution. 

A  requirement  of  the  Constitution  that 
"the  style  of  the  laws  of  the  state  shall  be, 
'Be  it  enacted  by  the  Legislature  of  the 
state  of  Mississippi,'"  was  held  to  be  met 
by  the  use  of  the  word  "resolved"  In  the 
place  of  "enacted";  the  court  saying,  "The 
word  'resolved'  is  as  potent  to  declare  'the 
legislative  will  as  the  word  'enacted.'" 
Swann  v.  Buck,  40  Miss.  268.  That  deci- 
sion was  followed,  the  language  quoted  be- 
ing expressly  approved,  in  Smith  v.  Jen- 
nings, 67  S.  O.  324,  45  S.  B.  821.  In  May 
▼.  Rice,  Auditor,  91  Ind.  540,  a  Joint  reso- 
lution for  the  appropriation  of  money  was 
held  to  be  ineffective,  but  it  was  not  in  fact 
approved  by  the  Governor,  and  in  the  opin- 
ion stress  was  laid  on  the  consideration 
that  the  OonstitutioB  made  no  provision  for 
the  presentation  of  a  Joint  resolution  to 
the  Governor  for  his  approval;  the  case 
of  Swann  v.  Back,  supra,  being  distinguished 
on  this  ground  and  also  upon  a  difference 
In  the  language  <tf  the  provisioit  regarding 
the  enacting  clause. 

In  at  least  two  instances  the  Kansas 
Legislature  has  attempted  to  appropriate 
money  by  the  adoption  of  a  measure  de- 
scribed as  a  Joint  resolution.  Laws  1889, 
pp.  421,  422;  Laws  1891,  p.  416.  It  may 
be  doubted  whether  either  attempt  was 
tedmieally  successful,  for  neither  document 
contained  any  provision  as  to  the  time  of 
its  taking  effect,  or  for  its  publication,  al- 
though each  was  in  fact  published  In  the 
statute  book.  Here,  however,  inasmuch  as 
we  conclude  that  every  requirement  of  the 
Constitution  has  been  substantially  com- 
plied with,  the  result  is  a  valid  enactment. 

Judgment  Is  rendered  In  favor  of  the 
plaintiff,  determining  that  the  claim  should 
be  approved  and  a  warrant  issued  and  paid. 
The  issuance  of  a  writ  will  of  course  not  be 
necessary. 
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JOHNSTON,  a  X,  and  BUEOH  and  POR- 
TEOt,  JJ.,  concurring. 

MARSHALIik  J.  (dissenting).  Neither  the 
title  to  the  resolution,  nor  Its  enacting  clause, 
If  It  may  be  called  such,  pretends  to  say  that 
what  follows  Is  Intended  to  be  a  law.  The 
title  to  every  law,  except  one  enacted  by  the 
Legislature  in  1917,  begins  with  the  words 
"An  act"  The  one  exception  Is  chapter  91, 
the  title  to  which,  as  printed  in  the  statute 
book,  begins  with  the  words  "Relating  to"; 
but  on  the  back  of  the  original  bill  the  title 
reads,  "An  act  realting  to,"  etc.  The  consti- 
tutional requirement  concerning  the  enacting 
clause  was  followed  by  the  Legislature,  in 
1917,  in  ail  Instances,  when  a  law  was  being 
enacted.  It  Is  safe  to  say  that  every  member 
of  that  Legislature  understood  that  both  the 
title  to  an  act  and  its  enacting  clause  must 
give  warning  that  what  followed  was  intend- 
ed to  be  a  law.  In  the  present  instance  nei- 
ther the  title,  nor  the  enacting  clause^  nor 
both  together,  gave  any  such  warning. 

The  constitutional  requirement  is  simple. 
It  is  generally  understood.  It  is  easy  to  fol- 
low. There  should  be  no  refinements  am- 
oemlng  it.  Its  simple  requirenjents  must  be 
so  obeyed,  or  they  will  cease  to  have  any 
force  or  efCect 

DAWSON,  J.  (dissenting).  I  cannot  assent 
to  the  conclusions  of  the  majority.  The  Leg- 
islature will  meet  again  in  a  few  months  and 
doubtless  would  pay  the  petitioner's  claim 
In  the  regular  way,  by  a  spedflc  appropria- 
tion made  by  law,  as  all  other  proper  claims 
against  the  state  are  paid.  A  house  con- 
current resolution  Is  not  a  law.  The  Con- 
stitution takes  no  cognizance  of  such  a  reso- 
lution, and  does  not  define  it.  A  resolution 
is  a  declaration  of  opinion,  or  the  expres- 
sion of  a  purpose — nothing  more.  In  the 
Session  Laws  of  1917  are  concurrent  resolu- 
tions expressing  the  compliments  of  the 
House  and-  Senate  to  Hon.  Charles  F.  Scott 
(chapter  339) ;  expressing  condolences  on  the 
death  of  Frank  Eklimer  McFarland  (chapter 
345) ;  requesting  the  Kansas  Senators  and 
Representatives  in  Congress  to  vote  for 
woman  suffrage  (chapter  351),  eta  There 
are  28  pages  of  concurrent  resolations  in  the 
Session  Laws  of  1913,  the  subject-matter 
ranging  all  the  way  from  memorials  to  the 
President  on  the  high  coat  of  living  (chap- 
ter 341),  to  denunciations  of  "log  rolling''  and 
"pork  barrel"  raids  on  the  national  treasury 
(chapter  340).  And  the  decision  in  this  case 
raises  all  that  sort  of  stuff  to  the  dignity  of 
legislation! 

The  Constitution  recognizes  Joint  resolu- 
tions, but  the  resolution  here  under  scrutiny 
does  not  pretend  to  be  a  Joint  resolution. 
What  the  Constitution  does  say  is  that  no 
money  can  be  drawn  out  of  the  state  treas- 
ury except  pnrsaant  to  a  apedflc  appropria- 


tion made  by  law ;  and  it  says  also  tliat  no 
law  shall  l>e  enacted  except  by  bill.  In  re 
sswartz,  Petitioner,  47  Kan.  157,  27  Pac  839. 
Again,  the  (Constitution  says  that  every  bill 
shall  have  an  enacting  clause,  and  ttiat  it 
Bball  plainly  run  like  this:  "Be  it  enacted 
by  the  Legislature  of  the  state  of  Kansas." 
Compliance  with  that  provision  of  the  Om- 
stitutlon  is  wanting  in  the  resolution.  Tlie 
familiar,  effective,  and  summary  way  of  kill- 
ing a  bill  in  the  Legislature  la  by  strildng 
out  its  enacting  clause. 

I  know  quite  well  that  the  spirit  of  our 
time  is  to  give  regard  to  the  substance  and 
not  to  the  form  of  things.  I  trust  I  am  in 
accord  with  that  spirit;  but  disregard  of 
fundamentals  is  not  a  true  interpretation  of 
that  spirit.  Every  change  does  not  neces- 
sarily lead  to  progress.  There  are  a  few 
plain,  positive  restrictions  upon  the  delecta- 
ble task  of  getting  money  out  of  the  state 
treasury  which  the  Constitution  requires  to 
be  observed,  and  which  it  will  be  mischievous 
to  disregard.  A  resolution  of  the  two  houses 
of  the  Legislature  to  appropriate  money  is 
merely  a  declaration  of  the  House  and  Soi- 
ate  that  they  intend  to  see  to  it  that  a  law 
to  that  effect  will  be  duly  enacted.  T1^ 
student  who  cares  to  investigate  this  sub- 
ject will  find  that  the  Kansas  legislative 
custom  is  to  follow  up  these  resolutions  to 
draw  money  from  the  state  treasury  with 
specific  items  of  appropriations  to  that  ef- 
fect. These  are  usually  Inserted  in  the  mis- 
cellaneous appropriation  acts.  For  examine, 
a  Senate  concurrent  resolution  to  appropriate 
$6,000  for  a  statue  of  Governor  Click  (Lews 
1913,  c  864)  was  followed  by  an  item  in  the 
miscellaneous  appropriation  act  to  the  same 
effect  (Laws  1913,  c  00,  item  34).  la  dis- 
cussing the  necessity  of  following  up  this 
resolution  with  a  corresponding  item  in  the 
miscellaneous  appropriation  bill,  the  man- 
ber  from  Atchison  (Hon.  J.  W.  Orr)  said: 
"All  the  resolution  amounts  to  is  three  cheers 
for  Governor  Glick!"  In  1903,  the  Houae 
concurrent  resolution  authorizing  a  statue 
of  John  J.  IngaUs  (H.  J.  1435,  1612;  S.  J. 
843,  844)  was  followed  by  a  specific  Item 
appropriating  $6,000  in  a  formal  act  of  the 
LegUlature  (Lews  1903,  c.  35,  item  138).  See, 
also.  Laws  1913,  c.  364,  and  Laws  1913,  c. 
60,  item  34.  Such  illustrattons  could  be  In- 
definitely extended. 

Mandamus  is  a  discretionaiy  writ.  It 
should  seldom  issue  in  any  gravely  debatable 
case.  The  courts,  the  Legislature,  and  the 
executive  officers  are  all  solemnly  sworn  to 
uphold  and  defend  the  Constitution.  If  we 
are  to  have  and  maintain  a  constitutional 
government,  we  must  stand  by  it,  and  not 
whitUe  it  away  so  that  it  will  mean  nothing 
but  a  few  glittering  generalities. 

WEST,  3n  Joins  in  the  disaeot. 
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BVANS  T.  WOODMAN  ACO.  ASS^N. 

(No.  21149.) 

(Supreme  Court  of  Eansaa.     Mudi  9,  1918.) 

(SyUahiu  fry  the  Court.) 

1.  Insuxance  «s>178— Accidxnt  Irsubahcx 
— comstbuctiom  of  polict. 

A  clause  in  an  accident  insurance  contract 
provided  tliat  it  the  insured  was  injured  "while 
engaged  temporarily  or  otherwise  m  any  occu- 
pation, work,  risk  or  exposure  classified  by  this 
association  as  more  hazardous  than  that  under 
which  this  certificate  ia  issued,  or  while  doine 
any  part  of  the  work  of  any  one  so  classified,  I 
or  my  beneficiary  shall  be  entitled  only  to  the 
benefits  provided  by  this  association  in  its  classi- 
fied tables  for  such  increased  hazard,"  and  the 
Insured  who  had  been  in  charge  of  city  schools 
for  years  and  waa  classified  in  the  certificate  as 
superintendent  of  a  city  school  was  accidentally 
killed  while  cutting  down  a  tree,  about  six 
months  after  the  end  of  the  term  of  school,  in 
order  to  obtain  firewood  for  his  father.  Oc- 
casionally while  teaching  and  in  vacations  he 
'did  some  work  on  his  farm  near  the  school  and 
some  chores  for  his  father.  In  a  contest  as  to 
the  extent  of  the  benefits  due  it  is  held  that  the 
clause  quoted  applies  to  occupations  rather  than 
to  casual  or  Incidental  acts  which  might  pertain 
to  occupations  other  than  those  named  in  the 
certificate,  and  that  under  the  testimony  in  the 
case  the  jury  was  justified  In  finding  that  the 
insured  had  not  changed  his  occupation,  and 
that  the  work  he  was  doing  when  he  was  killed 
pertained  as  mudi  to  that  of  a  teacher  as  that 
of  a  farmer, 

2.  INSUBANCX  «=»146(3)  —  Accident  Insub- 

AWCB— CONSTBDCTION . 

The  general  rule  is  that  if  the  terms  of  an 
accident  policy  are  obscure  or  open  to  more  than 
one  construction,  that  one  which  is  more  favor- 
able to  the  insured  must  prevaiL 

Appeal  from  District  Court,  Sedgwl<& 
County. 

Action  by  Ndlle  Boyd  Evans  against  the 
Woodman  Accident  Association.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

C  P.  Ciaft  and  B.  J.  Halner,  both  of  Lin- 
coln, Neb.,  and  James  G.  Martin,  Chester  L 
Long,  and  A.  M.  Cowan,  all  of  Wichita,  for 
appellant.  George  A.  Neeley,  of  Hntcblnson, 
for  appellee. 

JOHNSTON,  C.  J.  Nellie  Boyd  Bvans  re- 
covered a  judgment  against  the  Woodman 
Accident  Association  in  the  sum  of  $3,222 
upon  a  certificate  issued  by  the  association  to 
ber  husband,  WUllam  E.  Evans,  now  deceas- 
ed.   The  defendant  appeals. 

On  May  26,  1913,  when  the  certificate  of 
membership  In  the  association  was  issued  to 
Evans  and  fbr  several  years  prior  thereto 
his  profession  was  that  of  public  school- 
teacher, and  at  the  time  of  the  Issuance  of 
the  certificate  he  held  the  position  of  super- 
intendent of  public  schools  of  Mulvane,  Kan., 
and  his  occupation  was  so  stated  in  his  ap- 
plication for  membership  and  In  the  certifi- 
cate. For  several  years  prior  to  bis  death 
he  was  also  the  owner  of  a  tract  of  farm 
land,  and  adjoining  this  tract  was  a  small 
tract  upon  which  his  ag^ed  and  infirm  father 


lived  alon&  The  deceased  lived  in  town  not 
far  from  his  school,  but  it  had  been  bis  cus- 
tom when  not  engaged  In  his  regular  duties 
as  a  teacher  to  go  to  the  farm  and  do  some 
of  the  work  there,  mainly  in  the  mornings 
or  evenings,  and  aid  his  father  in  doing 
chores  and  in  caring  for  the  few  head  of 
stock  kept  on  the  farm.  It  was  provided 
that  the  application  of  the  lasured,  the  by- 
laws of  the  association,  and  the  certificate 
issued  should  together  constitute  the  whole 
contract  between  the  parties.  Among  the 
provisions  of  the  application  was  the  follow- 
ing: 

"I  hereby  agree  that  if  I  am  accidentally  in- 
jured, fatally  or  nonfatally,  while  engaged  tem- 
porarily or  otherwise,  in  any  occupation,  work, 
risk  or  exposure  classified  by  this  association  as 
more  hazardous  than  that  under  which  this  cer- 
tificate is  issued,  or  while  doing  any  part  of  the 
work  of  any  one  so  classified,  I  or  my^  beneficiary 
shall  be  entitled  onl^  to  the  benefits  provided 
by  this  association  in  its  classified  tables  for 
such  increased  hazard." 

The  dasslflcation  of  risks  In  force  at  the 
time  the  certificate  was  issued  was  as  fol- 
lows: 

Occupation.  Risk.       Benefits. 

Teacher  school,  city  Select         |3.000 

Teacher  school,  countrr  or  Tillage  Ordinary     1,600 

Farmer  owner,  truck  raiser  Medium       1,000 

Farmer  owner,  or  renter  Medium       1,000 

Farm  laborer,  hired  hand  Special  800 

[1]  In  May,  1914,  Evans'  term  as  superin- 
tendent expired,  and  he  did  not  thereafter 
secure  any  employment  or  contract  of  em- 
ployment as  a  teacher  or  superintendent  of 
schools.  During  the  summer  of  1914  he  made 
a  campaign  for  the  office  of  county  treasurer, 
and  also  t^ent  some  of  his  time  working  on 
the  farm.  After  being  defeated  for  that  of- 
fice at  the  general  election  In  the  fall  he 
spent  considerable  time  working  at  the  farm 
or  overseeing  others  working  there  and  In 
aiding  his  father.  However,  he  did  not  de- 
pend upon  the  farm  as  a  means  of  support 
for  himself  and  family.  After  the  election 
efforts  were  made  by  him  to  obtain  another 
position  as  teacher,  and  he  considered  an 
offer  of  a  position  in  the  town  of  Corbln,  but- 
It  does  not  appear  that  he  arranged  to  take 
that  iwsition.  In  connection  with  hl's  work 
as  a  teacher  and  up  untU  the  time  of  his 
death  he  waa  a  member  of  the  county  board, 
which  conducted  examinations  of  teachers 
and  graded  their  examination  papers.  Evans 
also  received  a  certificate  as  a  licensed  nor- 
mal teacher  about  the  time  bis  term  as  super- 
intendent expired.  He  was  killed  on  Decem- 
ber 24,  1914,  when  a  Cottonwood  tree  upon 
his  farm  which  he  was  cutting  down  for 
fuel  for  his  father  fell  upon  him  and  crush- 
ed him.  Among  other  findings  the  jury  found 
that  deceased  never  changed  his  occupation 
after  his  term  as  superintendent  expired; 
that  his  actlvlti.es  after  June,  1914,  consist- 
ed of  being  a  member  of  the  examining  board, 
campaigning  for  the  office  of  county  treas- 
urer, and  taking  his  usual  recreations  on  the 
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ftirm;  that  Oie  work  he  was  doing  when  he 
was  killed  was  connected  with  and  related  to 
the  occniMitlon  of  teacher,  and  did  not  per- 
tain to  that  of  a  fanner. 

The  certificate  provided  for  the  payment 
to  the  benefldary  of  $3,000  In  case  of  death 
by  external,  violent,  and  accidental  means, 
and  It  was  conceded  that  Evans'  death  was 
BO  caused.  Prior  to  this  action  and  at  the 
trial  defendant  made  a  tender  of  $1,000  to 
plalntUf  as  the  extent  of  Its  liability  under 
the  certificate.  It  Is  contended  by  defendant 
that  the  deceased  was  Injured  while  tempo- 
rarily engaged  In  the  work  of  a  farmer,  and 
that  he  was  doing  part  of  the  work  of  his 
father,  a  fanner,  and  therefore  plaintiff  could 
not  recover  more  than  the  amount  allowed 
for  such  risks.  It  Is  clear  that  the  occupa- 
tion of  the  Insured  was  that  of  school-teach- 
er. He  had  served  as  superintendent  of  the 
schools  of  Mulvane  for  seven  years,  and  be- 
fore that  time  had  been  engaged  as  teacher 
of  the  common  schools  of  that  dty.  The  fact 
that  during  this  period  be  had  occasionally 
done  some  work  on  his  farm  and  chores  for 
his  father  who  was  a  retired  farmer  did  not 
operate  as  a  change  of  vocation,  nor  make 
him  a  farmer,  "temporarily  or  otherwise." 
His  unsuccessful  candidacy  for  an  office  dur- 
ing the  vacation  period  cannot  be  interpreted 
as  a  change  of  occupation.  There  was  testi- 
mony that  the  work  done  by  him  on  the  farm 
and  tor  his  father  was  bis  means  of  obtain- 
ing exercise  and  recreation,  and  the  jury 
having  found  ttiat  there  was  no  change  of 
occupation,  and  that  between  the  ending  of 
the  term  of  school  and  the  time  of  his  death 
in  December  of  the  same  year  the  only  work 
done  by  him  was  acting  as  a  member  of  the 
examining  board,  an  unsuccessful  effort  to 
be  elected  as  county  treasurer  and  his  usual 
recreations  on  the  farm.  Some  time  before 
his  death  some  .steps  had  been  taken  by  him 
to  obtain  another  position  as  school-teacher 
and  it  is  plain  that  he  had  not  abandoned 
his  calling.  The  things  done  by  him  upon 
the  farm  were  casual,  and  might  be  said  to 
be  incidental  to  his  work  as  a  teacher. 
Clauses  like  the  one  in  question,  limiting  the 
insurer's  liability  where  the  Insured  is  in- 
jured while  engaged  in  an  occupation  classi- 
fied as  more  hazardous  than  that  named  in 
the  certificate,  are  generally  held  to  apply  to 
occupations  rather  than  to  acta  that  are 
merely  casual  or  InddentaL  The  terms 
"work,"  "risk,"  or  "exposure"  pertain  to  a 
dasslfied  occupation  more  hazardous  than 
that  under  which  the  certificate  is  issued. 

In  Wlldey  v.  Sheppard,  61  Kan.  351,  354, 
69  Pac.  651,  652  (47  L.  R.  A.  650),  It  was  held 
that  one  Insured  against  acddent  as  a  bar- 
ber and  restaurant  keeper  who  was  injured 
while  hunting  might  recover,  although  hunt- 
ing might  be  classed  as  a  more  hazardous  oc- 
cupation. The  hunting  was  treated  as  a  mat- 
ter of  recreation  Incident  to  the  dally  life 
of  the  insured,  and,  not  being  for  profit  or 
hliek  could  not  be  regarded  as  ev^i  a  tem- 


porary change  of  occupation.  In  that  case 
there  Is  a  quotation  with  approval  from 
Union  Mutual  Acddent  Ass'n  v.  Frohard,  134 
IlL  228,  25  N.  EL  642,  10  L.  B.  A.  383,  23 
Am.  St  Rep.  664,  in  which  It  was  said  that: 
"The  word  'occupation'  •  •  •  must  be 
held  to  have  reference  to  the  vocation,  profes- 
sion, trade  or  calling  which  the  assured  ia  en- 
gaged in  for  hire  or  for  profit,  and  not  as  pre- 
cluding him  from  the  performance  of  acts  and 
duties  which  are  simply  incidents  connected 
with  the  daily  life  of  men  in  any  or  all  occupa- 
tions, or  from  engaging  in  mere  acts  of  exer- 
cise, diversion  or  recreation." 

Cutting  down  a  tree  was  not  the  usual 
work  of  the  Insured,  and  may  be  said  to  be 
as  taddental  to  school-teaching  as  it  wonld 
be  to  farming  and  many  other  vocations.  It 
is  not  easy  to  say  what  particular  acts  are 
properly  inddental  to  one  vocation  and  not 
to  another.  If  an  insured  lawyer  should  oc- 
casionally cut  down  a  dead  tree  in  bis  or- 
chard or  yard  his  acts  could  hardly  be  treat- 
ed as  a  change  of  calling  any  more  than  the 
chopping  down  of  a  tree  now  and  then  by 
the  Prime  Minister  Gladstone  effected  a 
change  of  his  vocation.  Occasional  acts  of 
that  kind  may  be  properly  treated  as  inci- 
dental to  almost  any  of  the  callings  or  oc- 
cupations. The  filial  act  of  the  Insured  In 
cutting  wood  for  his  father's  use  cannot  be 
regarded  as  the  act  of  a  farmer,  and,  be- 
sides, his  father  had  retired  from  the  occu- 
pation of  farming.  It  did  not  make  him  a 
farmer  or  woodchc^per  any  more  than  to 
have  carried  his  father's  mall  occasionally 
would  have  made  the  insured  a  mall  carrier. 

In  Stone's  Adm'rs  v.  United  States  Casu- 
alty Co.,  34  N.  J.  Law,  371,  the  insured  was 
classified  in  the  policy  as  a  sdiool-teacher, 
and,  being  temporarily  out  of  employment, 
he  caused  two  building  to  be  erected  for  his 
own  use,  and  while  examining  the  work  as  it 
progressed  he  fell  from  the  second  story  and 
was  killed.  The  dause  relating  to  a  change 
of  occupation  or  any  exposure  more  hazard- 
ous than  that  named  in  the  policy  was  held  to 
apply  to  occupations,  and  not  Individual  acts, 
and  it  was  said  that  it  would  be  preposterous 
to  affirm  that  because  of  the  building  of  these 
two  houses  he  thereby  became  a  builder  by 
profession.  It  was  held  that  the  Jury  were 
warranted  in  finding  that  the  act  of  the  as- 
sured Which  led  to  his  death  was  not  an  act 
that  was  more  appropriately  inddent  to  other 
occupations  than  it  was  to  that  of  a  teacher. 

Although  there  is  some  confilct  of  authori- 
ty, the  general  trend  of  the  cases  is  that  cas- 
ual or  inddental  acts  pertaining  to  another 
employment  tlian  that  named  do  not  consti- 
tute a  change  of  employment  within  the 
meaning  of  clauses  Uke  that  under  considera- 
tion ;  ndther  do  they  operate  as  a  forfeiture 
or  reduction  of  the  amount  of  benefits.  In  a 
note  in  7  Ana.  Cas.  568,  many  authorities 
are  collected  in  support  of  the  rule,  which  is 
stated  as  follows: 

"In  construing  insurance  policies  which  con- 
tain provisions  for  changes  in  the  occupation  of 
the  insured,  or  which  classify  risks  according  to 
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occnpation,  it  ia  the  general  role  that  to  be  en- 
gagea  in  a  certain  occupation  or  employment  is 
not  Inconsistent  with  the  incidental  perform- 
ance of  acts,  either  of  service  or  pleasure,  which 
do  not  come  within  the  stated  vocation  of  the 
insured,  and  that  the  doing  of  such  acts  does 
not  operate  to  remove  the  Insured  from  the  vo- 
cation in  which  he  is  classed." 

Later  cases  to  the  same  effect  are  collected 
In  Ann.  Gas.  1916B,  740.  Another  statement 
of  the  role  applicable  where  a  forfeiture  or 
reduction  of  benefit  is  claimed  by  reason  of  a 
change  of  occupation  or  of  temporary  or  oc- 
casional acts  and  exposures  pertaining  to  an 
occupation  classed  as  more  hazardous  than 
that  named  in  the  policy,  with  a  long  list  of 
Bupportlng  authorities,  is  set  forth  in  L.  il.  A. 
1915D,  812.    It  Is  there  said  that: 

"Clauses  in  accident  policies  providing  for 
a  forfeiture  or  reduction  in  the  sum  payable  It 
the  insured  ia  injured  or  killed  in  any  occupa- 
tion or  exposure  classed  as  more  hazardous 
than  that  under  which  lie  was  classified  have 
frequently  been  before  the  courts.  There  has 
been  little  difference  of  opinion  as  to  the  ap- 
plicability and  effect  of  such  provisions  as  ap- 
plied to  cases  where  the  insured  was  injured 
while  performing  an  occasional  act  relating  to 
a  more  hazardous  occupation;  it  being  general- 
ly held  that  the  dassincation  intended  by  such 
provisions  is  a  classification  of  occupations,  and 
not  of  particular  acts  or  exposures,  and  that 
therefore  the  fact  that  the  insured  occasionally 
performs  acts  pertaining  to  a  more  hazardous 
occupation  does  not  have  the  effect  of  forfeit- 
ing the  policy  or  reducing  the  amount  of  recov- 
ery." 

See,  also,  note  in  24  Ia  R.  A,  (N.  a)  U74. 

[2]  A  few  cases  taking  a  different  view  of 
such  clauses  and  giving  them  a  strict  inter- 
pretation as  against  the  Insured  may  be  found 
In  these  notes.  The  general  rule  is  that  if 
there  is  doubt  as  to  the  construction  of  such 
provisions,  that  which  is  most  favorable  to 
the  Insured  must  prevail.  Casualty  Co.  t. 
Colvin,  77  Kan.  561,  568,  95  Pac.  565 ;  Stone's 
Adm'rs  v.  United  States  Casualty  Co.,  supra. 

The  Instructions  of  which  complaint  is 
made  follow  closely  the  rule  laid  down  in 
Wildey  V.  Sheppard,  supra,  and  the  other 
authorities  which  are  lierein  dted  and  ap- 
proved. We  find  no  good  ground  for  the 
claim  that  the  verdict  was  given  under  the 
Influence  of  passion  and  prejudice. 

The  Judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


(103  Kan.  GSl) 
liASNlBR  T.  MARTIN  et  al.    (No.  21147.)* 
(Supreme  Court  of  Kansas.    March  9,  1918.) 

(Byndbut  hy  t\e  Court.) 

1.  Appsai.  ard  Ebbob  «=>635(3)  —  FAiLtrax 
TO  FruB  Transcbipt— Effect. 

Failure  to  provide  a  transcript  of  the  evi- 
dence does  not  necessarily  require  the  dismissal 
of  an  appeal.  It  merely  excludes  from  the  scope 
of  the  review  those  features  of  the  lawsuit  de- 
pendent thereon. 

2.  Perpetuitiks  «=>1  — Ruuc  Against  Feb- 
pbtuitiks. 

The  rule  against  perpetuities  is  that  no  fu- 
ture interest  in  property  can  lawfully  be  creat- 
ed  which  does  not  necessarily  vest  within  21 


'  years  after  some  life  or  lives  presently  in  being, 
excluding  from  such  computation  of  years  the 
incipient  life  of  infants  in  ventre  sa  merew 

3.  Pebpetuities  ®=36(5)— Testamkntabt  Pro- 
vision—Invalidity. 

Provisions  of  a  will  which  direct  that  no 
disposition  of  certain  property  shall  be  made 
"within  twenty-one  years  after  the  death  of  my 
beloved  wife"  are  void  under  the  rule  against 
perpetuities. 

4.  Wills  «=>866— Void  Dbtisb— Emoi. 

When  a  future  estate  attempted  to  be  creat- 
ed by  a  will  fails  because  it  offends  the  rule 
against  perpetuities,  the  property  thus  ineffec- 
tually disposed  of  vests  at  once  in  the  heir  or 
heirs  at  law  ;  and  a  rent  charge  on  the  abortive 
future  estate  during  the  illegal  interim  of  sus- 
pension fails  therewith. 

Appeal  from  District  Court,  Cloud  County. 

Action  to  quiet  title  by  Celina  Lasnier 
against  Helen  Martin  and  others.  Judgment 
for  plaintiff,  and  certain  defendants  appeaL 
Affirmed. 

M.  V.  B.  Van  De  Mark,  Fred  W.  Sturges, 
Jr.,  and  A.  M.  French,  ail  of  Concordia,  and 
Kagey  &  Anderson,  of  Beloit,  for  appellants. 
W.  H.  Savery,  of  Kankakee,  III.,  and  Pulsi- 
fer,  Hunt  &  Short,  of  Concordia,  for  appellee. 

DAWSON,  J.  This  was  an  action  by  the 
plaintiff,  Celina  Lasnier,  widow  and  sole 
heir  at  law  of  the  late  Alfred  Edmond  Las- 
nier of  Cloud  county,  to  quiet  her  title  to 
certain  property  which  bad  belonged  to  her 
deceased  husband.  Alfred  left  a  will,  the 
material  parts  of  which  read: 

"S^rst,  I  bequeath  to  my  wife.  Celina  Lasnier 
all  the  income,  real  estate  and  personal  prop- 
erty that  I  own,  as  long  as  she  lives  a  widow. 
If  she  re-marries  she  will  have  right  to  what  the 
law  allow  her  only. 

"Second,  I  oblige  her  after  receiving  my  life 
insurance,  which  is  in  her  name,  to  pay  $500.00 
to  the  parish  'Of  Concordia  for  Masses  to  be 
said  for  me  to  the  above  amount,  within  a  year 
after  my  death. 

"Third,  I  oblyte  her  to  give  $500.00  to  my 
sister  Emeline  Lasnier,  Sister  in  the  Convent 
of  Presentation  of  Marie,  in  St.  Hyacinths, 
Canada,  under  tbe  name  of  Sister  Theresa. 

"£\>urth,  I  devise  [advise]  her  to  sell  the 
farm  and  all  of  the  Stock  and  Implements,  but 
I  desire  that  the  store  shall  not  be  disposed  of 
in  any  manner  within  21  years  after  the  death 
of  my  beloved  wife.  And  m  the  meantime  dur- 
ing the  21  years,  the  building  to  be  kept  in  re- 
pair out  of  the  income  of  same  building  and  the 
balance  to  be  equally  divided  amongst  my  broth- 
ers and  sisters. 

"Fifth,  After  21  years  elapse  after  the  death 
of  my  beloved  wife,  should  the  building  be  sold 
the  amount  to  be  divided  amongst  and  between 
the  children  of  my  brothers  and  sisters  that 
have  remained  good  Catholics  and  good  Citizens. 

"I  appoint  my  beloved  wife,  Celina  Lasnier, 
the  executrix  of  this  my  last  will  and  testa- 
ment" \ 

The  plaintiff  elected  to  take  under  the  law, 
and  not  under  the  will.  As  executrix  she 
paid  the  bequests  mentioned  in  the  second 
and  third  paragraphs  of  the  will,  and 
brought  this  action  against  all  the  next  of 
kin  of  her  husband  who  might  have  some 
claim  of  right  under  the  fourth  and  fifth 
clauses  of  Alfred's  will,  basing  her  action  on 


£=3For  other  cases  see  same  topic  and  KEY-NUUBER  In  all  Ker-{Iumberea  Dlsests  and  Indexes 
•Rehearing  denied  April  13,  1918. 
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the  ground  that  those  clauses  of  the  will 
were  void,  and  there  was  a  partial  Intestacy 
of  her  husband's  estate  which  devolved  up- 
on her  as  his  sole  heir  at  law. 

l^e  trial  court  gave  Judgment  for  plaintifT 
on  the  ground: 

■^hat  the  will  of  Alfred  Edmond  Lasnier  aa 
to  the  fourth  and  fifth  claaaes  thereof  is  void 
and  of  no  effect  because  of  ambiguity,  uncertain- 
ty, and  remoteness,  and  also  because  of  the  rea- 
son that  the  said  clauses  violate  the  rule  against 
perpetuity." 

Certain  of  the  defendants  appeal. 

[1]  The  appellee  raises  a  preliminary 
question  by  moving  to  dismiss  this  appeal  be- 
cause no  transcript  of  the  evidence  was 
provided  by  the  appellants.  But  unless  the 
questions  Involved  in  the  appeal  require  a 
review  of  the  evidence  or  of  the  rulings  of 
the  court  thereon,  a  transcript  would  serve 
no  purpose.  Failure  to  provide  a  transcript 
does  not  necessarily  require  the  dismissal 
of  an  appeal;  it  merely  excludes  from  the 
scope  of  the  review  those  features  of  the 
lawsuit  dependent  thereon.  In  this  case  ap- 
parently there  was  some  evidence  Introduced 
at  the  trial,  but  we  do  not  discern  its  rele- 
vancy to  the  matters  now  urged  upon  our 
attention. 

[2, 3]  Were  the  fourth  and  fifth  clauses  of 
the  will  void  as  decided  by  the  trial  court? 
Let  us  test  them  by  the  rule  against  perpetu- 
ities. That  rule  is  that  no  future  interest  in 
property  can  lawfully  be  created  which  does 
not  necessarily  vest  within  21  years  after 
some  life  or  lives  now  in  being,  excluding 
from  such  computation  of  years  the  Incipient 
life  of  Infants  in  ventre  sa  mere. 

In  Kllngman  v.  Gilbert,  90  Kan.  546,  548, 
649,  135  Pac.  682,  683,  it  was  said: 

"If  by  the  terms  of  the  will  no  estate  could 
vest  in  the  children  of  either  son  who  died  leav- 
ing a  widow  until  her  death  or  remarriage,  the 
rule  against  perpetuities  was  violated,  because 
it  might  happen  that  the  son  would  marry  a 
woman  born  after  his  father's  death,  who  would 
survive  him  more  than  twenty-one  years.  The 
improbability  of  such  an  occurrence  does  not  af- 
fect the  matter.  The  rule  requires  that  future 
interests  within  its  scojpe  should  vest  within 
twenty-one  years,  exclusive  of  periods  of  gesta- 
tion, after  a  life  or  lives  in  bemg.  *  •  •  It 
is  not  enough  that  the  future  interest  may,  or 
even  that  it  will,  in  all  probability,  vest  within 
the  limits.  It  must  necessarily  so  vest.'  30 
Cye.  1482,  1483.  If,  however,  an  estate  would 
necessarily  vest  in  such  children  at  or  before 
the  death  of  their  father,  the  rule  was  satisfied, 
no  matter  how  long  their  possession  .  and  en- 
joyment of  the  property  might  be  postponed.  30 
Cjc.  1471,  1473 ;  §2  A.  &  E.  Encycl.  of  L.  721, 
722:  Gates  v.  Seibert,  157  Mo.  254,  57  S.  W. 
1065  [80  Am.  St.  Rep.  625],  a  case  somewhat 
like  the  present;  note,  49  Am.  St.  Rep.  126. 
The  question  for  determination  therefore  is. 
When  would  an  estate  vest  in  the  children  of 
one  of  the  sons  under  the  circumstances  stated? 
If  the  actual  and  obvious  purpose  of  the  testator 
was  one  which  the  law  does  not  permit  to  be 
carried  out,  the  provision  of  the  will  must  fail." 

In  Keeler  v.  Lauer,  73  Kan.  388,  393,  394, 
86  Pac.  641,  543,  it  was  said: 

"The  trust  is  to  terminate  and  the  property 
to  pass  to  the  children  when  the  youngest  child 
arrives  at  the  age  of  twenty-one  years.    Having 


no  statute  on  the  subject  the  common-law  rule 
prevails,  under  whidi  the  contingent  interest 
must  become  vested  within  a  life  or  lives  in  be- 
ing and  twenty-one  years  afterward,  to  which, 
under  some  circumstances,  is  added  the  period 
of  gestation.  22  A.  &  E.  Encycl.  of  L.  708; 
Gray,  Rule  against  Perpetuities  (2d  Ed.)  (  201. 
If  the  contingency  on  which  the  estate  is  to  vest 
must  certainly  happen  within  the  common-law 
period,  it  doe»  not  offend  the  rule.  As  the  mi- 
nority of  the  youngest  child  comes  within  the 
gross  period  added  to  a  life  in  being  there  is  no 
room  for  disagreement  It  is  held,  too,  that 
the  term  of  twenty-one  years  may  be  taken  in 
gross,  without  reference  to  infancy,  and  the  de- 
vise is  not  too  remote  if  the  contingency  must 
happen  within  that  period.  Barnitz's  Lessee  v. 
Robert  Casey,  11  U.  S.  [7  Cranch]  456.  468, 
3  L.  Ed.  403 ;  Potter  v.  Couch,  141  U.  S.  296, 
314,  11  Sup.  Ct  1005,  35  L.  Ed.  721;  John- 
ston's Estate,  Johnston's  Appeal,  185  Pa.  179, 
39  Ad.  879,  64  Am.  St  Rep.  621 ;  CadeU  v. 
Palmer,  1  CI.  &  F.  (Eng.)  372 ;  Von  BrockdorfE 
V.  Malcohn,  80  Ch.  Div.  172;  Gray,  Rule 
against  Perpetuities  ^d  Ed.)  §§  186,  223;  22 
A.  &  B.  EncycL  of  U  709." 

The  rule  against  i)erpetnities  has  received 
the  sanction  of  lawyers  and  statesmen  for 
many  generations,  both  in  America  and  Eng- 
land, and  it  is  grounded  on  the  salutary  and 
far-sighted  public  policy  which  frowns  on 
the  total  exclusion  of  property  from  social 
commerce  for  long  periods  of  time.  Such 
exclusion  is  at  variance  with  that  philosophy 
of  government  which  encourages  the  accu- 
mulation of  private  property  in  such  form 
that  it  may  be  readily  used  or  disposed  of  to 
provide  against  the  possibilitira  of  future 
want  or  misfortune.  Chancellor  Kent's  ex- 
amination of  the  early  English  cases  led 
him  to  say  that  perpetuities  bad  led  to  con- 
fusion and  disorder,  and  had  often  caused 
the  entanglement  and  ruin  of  families.  4 
Kent,  267,  268.  Professor  Gray  declares  that 
the  rule  is  not  of  feudal  origin,  but  has  its 
support  in  the  practical  needs  of  modem 
times.  Gray,  The  Rule  Against  Perpetuities, 
S  203.  Sir  WilUam  Blackstone,  in  discuss- 
ing the  rule  against  perpetuities,  says: 

"But,  in  •  •  •  these  species  of  executory 
deviaes,  the  contingencies  ought  to  be  such  as 
may  happen  within  a  reasonable  time ;  as  with- 
in one  or  more  life  or  lives  in  being,  or  within 
a  moderate  term  of  years,  for  courts  of  justice 
will  not  indulge  even  wills,  so  as  to  create  a  per- 
petuity, which  the  law  abhors;  because  by  pei^ 
petuities  •  *  •  estates  are  made  incapable 
of  answering  those  ends  of  social  commerce,  and 
providing  for  the  sudden  contingencies  of  pri- 
vate life,  for  which  property  was  at  first  estab- 
lished. The  utmost  length  that  has  been  hither- 
to allowed  for  the  contingency  of  an  executory 
devise  of  either  kind  to  happen  in  is  that  of  a 
life  or  lives  in  being,  and  one  and  twenty  years 
afterwards."  Cooley's  Blackstone,  book  2,  pp. 
178,  174. 

[4]  In  the  present  case,  the  plaintiff,  aa 
was  her  privilege,  disclaimed  under  the  will 
and  claimed  her  right  to  half  the  estate  un- 
der the  statute^  What,  then,  became  of  the 
other  half  of  the  estate  after  paying  the 
specific  bequests?  GThe  will  says  the  store 
building  is  not  to  be  disposed  of  in  any  man- 
ner within  21  years  after  plaintiffs  deatlL 
After  tliat  time  it  Is  to  vest,  or  the  proceeds 
of  It  are  to  Test,  In  certain  persons  whose 
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IdentltT  need  not  at  this  point  concern  us. 
It  Is  not  within  21  years  after  some  life  now 
In  being,  but  after  that  time— beyond  that 
time — that  the  proceeds  of  this  property  are 
to  Test  according  to  this  wlU.  Certainly  this 
provision  of  the  will  offends  the  rule  against 
perpetuities.  And  when  a  prqposed  future 
estate  falls  because  of  the  rule  against  per- 
petuities, the  property  vests  at  once  In  the 
heir  or  heirs  at  law.  In  re  Walkerly,  108 
Cal.  027.  41  Pac.  772,  49  Am.  St  Rep.  97,  and 
note:  Be  Kountz,  213  Pa.  390,  62  Atl.  1103, 
3  I<.  R.  A.  (N.  S.)  639,  6  Ann.  Cas.  427;  Cool- 
ey's  Blackstone,  book  2,  pp.  156,  157;  Gray, 
The  Rule  Against  Perpetuities,  {{  247,  248. 
The  rent  charge  on  the  property,  being  for 
the  proposed  Illegal  term  of  suspension  or 
postponement  of  the  vesting  of  the  estate, 
necessarily  falls  with  the  failure  of  the 
abortive  estate  itself. 

In  view  of  the  foregoing,  it  seems  wholly 
unnecessary  to  decide  whether  the  provisions 
of  the  will  creating  a  future  estate  to  vest 
finally  in  snch  of  the  testator's  kinsmen  as 
had  "remained  good  Catholics  and  good  cit- 
izens," without  prescribing  a  mode  of  de- 
termining these  requisite  qualifications  of 
benefldarles  to  take  under  the  will,  are  void 
for  nncertalnty.  If  the  will  had  created  and 
bestowed  a  power  of  appointment,  or  if  it 
bad  prescribed  some  other  definite  and  suit- 
able mode  of  determining  who  among  the 
testator's  nephews  and  nieces  possessed  the 
requisite  qualifications,  there  might  t>e  no 
such  uncertainty  as  would  vitiate  the  devise 
or  bequest.    40  Cyc.  1706. 

It  is  suggested  In  appellants'  brief  that 
the  store  building  did  not  amount  to  one-half 
of  the  testator's  property.  Probably  so,  but 
aside  from  the  building  the  wUI  does  not  at- 
tempt to  regulate  the  disposition  of  any  res- 
idue. The  testator  advised  his  widow  to  sell 
the  farm,  etc.,  but  failed  to  direct  a  disposi- 
tion of  the  proceeds  of  such  sale.  There, 
too,  the  will  discloses  a  partial  Intestacy. 
All  the  property  ineffectually  disposed  of  by 
the  win  devolved  on  the  plaintiff  as  sole 
heir  at  law. 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concnrrlng. 


(Ktt  Kan.  6C») 

DEFFENBAtTGH'v.  TTNION  PAO.  R.  00. 
(No.  21328.) 

(Supreme  Court  of  Kansas.    March  9, 1918.) 

(BfUaltu  Iv  the  Court.) 

1.  Hasteb  and  Sebvaivt  €=>27S(17)— Aixeoa- 
TiONS  OF  Neguoknok— Proof. 

lliere  was  evidence  to  support  the  plain- 
liS*8  allegation  of  negligence. 

2.  Haoteb  and   Sebvart   9=994— Injitbt  to 
Skbvawt— Placb  of  Wobk — Loabilitt. 

T''nder  section  8545  of  the  General  Statutes 
«t  1915,  a  railroad  is  liable  for  the  injuries  sus- 
tained by  a  car  repairer  who  is  blown  by  the 
wind  from  the  top  of  a  car  on  which  he  is 
worldng,  where  the  car  is  being  repaired  in 
recnlar  shops,  at  a  division  point,  on  tracks 


ezdosively  used  for  repair  work,  and  is  not  in 

or  under  any  shed. 

8.  OoMKEBCE  €=>27(8) — Federai,  Euployebs' 

LiiABiLiTT  Act— "Interstate  Comuebce." 
A  car  repairer  cannot  be  said  to  be  engaged 
in  interstate  commerce  while  working  on  a  car 
which  has  been  used  in  such  commerce,  and 
which,  while  being  repaired,  is  empty,  and  is 
not  used  in  any  kind  ot  transportation,  where  it 
does  not  appear  that  the  car  is  used  ezduaive- 
ly  in  interstate  commerce. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

4.  Master  and   Sebvant  «=>204^),  228(2)— 

CoNTBIBDTOBT   NeGUOENCB  —  ASSUXFTION 

or  Risk — Statute. 
Under  sections  8480-8482  of  the  General 
Statutes  of  1915,  neither  contributory  negligence 
nor  assumption  of  risk  is  a  defense  in  an  action 
to  recover  damaees  for  injuries  sustained  by  a 
car  repairer  under  the  circumstances  described 
in  the  second  paragraph  of  this  syllabus. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  E>ank  B.  XXeffenbaugh  against 
the  Union  Pacific  Railroad  Compapy.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

R.  W.  Blair,  T.  M.  Ullard,  and  A.  M.  Ham- 
bleton,  all  of  Topeka,  for  appellant  Stan- 
ley &  Stanley,  of  Kansas  City,  for  appellee. 

MARSHALL,  J.  The  defenjlant  appeals 
from  a  Judgment  rendered  against  it  in  fa- 
vor of  the  plalntlfl  for  injuries  sustained  by 
him. 

The  plaintiff,  a  car  repairer,  was  Injured 
by  being  blown  from  the  top  of  a  freight  car 
on  which  he  was  working.  At  the  time  of 
his  injury,  the  plaintiff  was  employed  by  the 
defendant  in  its  regular  repair  shops  in  Kan- 
sas City,  Kan.,  one  of  the  defendant's  divi- 
sion points.  The  car  on  which  the  plaintiff 
was  working  was  standing  on  a  track  used 
exclusively  for  repair  work,  but  was  not 
covered  nor  inclosed  by  any  shed.  There 
were  sheds  connected  with  the  repair  shops, 
but  the  sheds  were  full,  and  there  was  no 
room  in  them  for  the  car  on  which  the  plain- 
tiff was  working.  The  plaintiff  was  remov- 
ing sheet  metal  from  the  roof  of  the  car. 
After  the  metal  had  been  loosened,  a  gust 
of  wind  caught  It  and  blew  It  and  the  plain- 
tiff to  the  ground.  On  the  day  the  plaintiff 
was  injured,  the  wind  was  blowing  from  40 
to  45  miles  an  hour. 

The  petition  alleged  that  the  defendant 
was  negligent  in  not  having  the  car  on  which 
the  plaintiff  was  working  in  a  shed  which 
could  have  been  closed,  so  as  to  prevent  the 
wind  from  catching  and  blowing  the  metal 
roof  off  the  car.  Contributory  negligence, 
assumption  of  risk,  and  that  the  plaintiff 
was  engaged  In  Interstate  commerce  at  the 
time  of  Ills  Injury,  were  alleged  as  defenses. 

[1]  1.  The  defendant's  first  contention  is 
that  there  was  no  evidence  to  support  the 
plalntUTs  allegation  of  negligence.  Section 
8545  of  the  General  Statutes  of  1915  reads: 


4s>ror  oUiar  csms  m«  Huoa  toplo  and  KBT-NUUBBR  in  all  Ker-Mumlxred  DIsmU  and  IndezM 
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"It  shall  be  unlawful  for  any  railroad  com- 
pany or  corporation  or  other  persona  who  own, 
control  or  operate  any  line  of  railroad  in  the 
state  of  Kansas  to  build  or  repair  railroad  equip- 
ment at  division  points  where  shops  are  located 
without  providing  sheds,  so  constructed  that 
they  may  be  entirely  inclosed,  over  the  tracks 
ezclusiTely  used  for  such  repair  work,  so  that 
all  men  permanently  employed  for  such  repairs 
may  be  protected  during  storms  or  other  inclem- 
ent weather  or  from  extreme  heat:  Provided, 
nothing  in  this  act  shall  relate  to  temporary 
repairs  made  at  places  other  than  regular 
shops." 

The  statute  applied  to  the  work  that  was 
being  done  by  the  plaintiff.  The  evidence 
supported  the  charge  of  negligence  set  out 
in  the  petition. 

[2]  ^.  The  defendant's  second  contention  Is 
that  Its  negligence  In  failing  to  provide  a 
shed  for  the  repair  track  was  not  the  prox- 
imate cause  of  the  plaintiff's  Injury.  The 
contention  cannot  be  harmonized  with  the 
requirements  of  the  statute.  The  wind  was 
the  direct  cause  of  the  injury  to  the  plain- 
tiff. If  the  statute  bad  been  complied  with, 
the  accident  would  not  have  occurred.  The 
purpose  of  the  statute,  which  has  been  quot- 
ed, is  to  protect  employes  from  being  Injured 
by  Inclement  weather  of  any  kind — ^heat  or 
cold,  rain  or  snow,  wind  or  storni.  The  stat- 
ute was  not  complied  with,  and,  because  it 
was  not  complied  with,  the  plaintiff  was  in- 
jured. Injury  to  an  employe,  caused  by  In- 
clement weather,  could  have  been  foreseen  by 
the  defendant  as  a  result  of  Its  failure  to 
comply  with  the  statute.  The  injury  that 
did  result  was  one  of  those  that  might  have 
been  thus  foreseen.  High  winds  occur  fre- 
quently In  this  state,  and  metal  roofs  are 
often  torn  from  buildings  by  sudb  winds. 
A  person  working  on  a  loosened  metal  roof 
of  any  structure,  during  a  high  wind  in  this 
state,  Is  liable  to  be  Injured.  The  statute 
was  intended  to  compel  the  defendant  to 
guard  against  the  thing  that  caused  the 
plalntUTs  Injury.  There  was,  therefore, 
causal  connection  between  the  violation  of 
the  statute  and  the  injury  to  the  plaintiff, 
and  the  defendant's  contention  cannot  be 
sustained.  Substantial  support  for  the  con- 
clusion here  reached  is  found  In  Fowler  v. 
Enzenperger,  77  Kan.  406,  413,  94  Pac.  995, 
16  L.  R.  A.  (N.  S.)  784;  Caspar  v.  Lewln,  82 
Kan.  e04,  625,  109  Pac.  657,  49  L.  K.  A.  (N.  S.) 
526;  Casteel  v.  Brick  Ck).,  83  Kan.  533,  637, 
112  Paa  145. 

[3]  3.  The  defendant's  third'  contention 
Is  that  the  plaintiff  was  employed  in  inter- 
state commerce  at  the  time  of  his  injury. 
The  car  on  which  the  plaintiff  was  working 
was  an  empty  Union  Pacific  car.  The  acci- 
dent occurred  on  November  19,  1915.  The 
car  had  been  used  in  the  regular  commercial 
service  of  the  defendant  On  November  16, 
1916,  it  was  received  from  the  Wabash  Rail- 
road after  it  had  completed  an  interstate 
trip.  It  was  then  inspected,  found  in  bad 
order,  and  placed  In  the  yards  for  repairs. 
While  undergoing  repairs,  It  was  entirely 
ont  of  commercial  service,  and  was  not  used 


for  any  commercial  imritose.  On  NoTemba 
22,  1915,  after  it  had  be«i  repaired,  it  was 
again  put  into  commercial  service.  It  does 
not  appear  whether  the  first  service  of  the 
car,  after  being  repaired,  was  In  interstate 
commerce  or  In  Intrastate  commerce,  and  It 
does  not  appear  that  the  car  was  used  ex- 
clusively for  service  In  Interstate  commerce. 

There  has  been  some  confusion  In  the  de- 
cisions in  both  the  state  and  federal  courts 
concerning  the  interstate  character  of  work 
similar  to  that  performed  by  the  plaintiff.  An 
analogous  case  was  decided  by  the  Supreme 
Court  of  the  United  States  on  January  8, 
1917  (Minneapolis  &  St  Louis  B.  R.  Co.  t. 
Winters,  242  U.  S.  353,  37  Sup.  Ct  170,  61 
L.  Bd.  358),  where  that  court  said: 

"The  plaintiff  was  making  repairs  upon  an 
engine.  This  engine  'had  been  used  in  the 
hauling  of  freight  trains  over  defendant's  line, 
*  *  *  which  freight  trains  hauled  both  in- 
trastate and  interstate  commerce,  and  *  •  • 
it  was  so  used  after  the  plaintiff's  injury.'  The 
last  time  before  the  injury  on  which  the  engine 
was  used  was  on  October  18th,  when  it  pulled 
a-  freight  train  into  Marsballtown,  and  it  was 
used  again  on  October  2l8t,  after  the  accident, 
to  pull  a  freight  train  out  from  the  same  place. 
That  is  all  that  we  have,  and  is  not  sumoient 
to  bring  the  case  under  the  act  This  is  not  like 
the  matter  of  repairs  upon  a  road  permanentiy 
devoted  to  commerce  among  the  states.  An  en- 
gine as  such  is  not  permanently  devoted  to  any 
kind  of  traffic,  and  It  does  not  appear  that  this 
engine  was  destined  especially  to  anything  more 
dennite  than  such  business  as  it  might  be  needed 
for.  It  was  not  interrupted  in  an  interstate 
haul  to  be  repaired  and  go  on.  It  simply  had 
finished  some  interstate  business  and  had  not 
yet  begun  upon  any  other.  Its  next  work,  so 
far  as  appears,  might  be  interstate  or  confined 
to  Iowa,  as  it  should  happen.  At  the  moment 
it  was  not  engaged  in  either.  Its  character  as 
an  instrument  of  commerce  depended  on  its  em- 
ployment at  the  time,  not  upon  remote  proba- 
bilities or  upon  accidental  later  events.'  242 
U.  S.  356-857.  37  Sup.  Ct  171  (61  L.  Ed.  358). 

Following  the  reasoning  of  the  United 
States  Supreme  (3ourt,  the  conclusion  is  in- 
evitable that  the  plaintiff  was  not  engaged 
In  Interstate  commerce  at  the.  time  he  was 
injured. 

[4]  4.  The  defendant's  last  contention  is 
that  the  <plalntlff  was  guilty  of  contributory 
negligence  and  assumed  the  risk.  This  con- 
tention is  not  good.  Section  8481  of  tlie 
General  Statutes  of  1915  reads: 

"That  in  all  actions  hereafter  brought  against 
any  such  common  carrier  by  railroad  under  or 
by  virtue  of  any  of  the  provisions  of  this  act  to 
recover  damages  for  personal  injuries  to  an  em- 
ploye, or  where  such  injuries  have  resulted  in 
his  death,  the  fact  that  the  employ6  may  have 
been  guilty  of  contributory  negligence  shall  not 
bar  a  recoverjr,  but  the  damages  shall  be  dimin- 
ished by  the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  employ^: 
Provided,  that  no  employ^  who  may  be  injured 
or  killed  shall  be  held  to  have  been  guilty  of 
contributory  negligence  in  any  case  where  the 
violation  by  such  common  carrier,  its  oflBcers, 
agents,  servants  or  other  emplo^Ss  of  any  fed- 
eral or  state  statute  enacted  for  the  safety  of 
employes  contributed  to  the  injury  or  death  of 
such  employe." 

Section  8482  of  the  General  SUtutes  ot 
1915  reads: 
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"^lat  any  action  bronfflit  axainct  any  eommoii 
eanier,  under  or  bj  Tirtne  of  any  of  the  proTl- 
■iona  of  thia  act,  to  recover  damages  for  in- 
juries to,  or  the  death  of  any  of  ita  employes, 
Buch  employte  shall  not  be  held  to  have  assumed 
tha  risk  of  his  amployment  in  any  case  -where 
the  -violation  by  such  common  carrier,  its  offi- 
cers, amenta,  servants,  or  other  employes  of  any 
federal  or  state  statute  enacted  for  the  safety 
of  employes  contributed  to  the  injuiy  or  death 
of  anch  employ&" 

These  statntes  applied  against  all  oorpo- 
ntloDS  operating  railroads,  in  all  cases  of — 
"injury  or  death  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers,  agents 
or  employia  of  such  carrier:  or  by  reason  of  any 
insufficiency  of  clearance  of  obstructions,  of 
strength  of  roadbed  and  tracks  or  structure,  of 
machinery  and  equipment,  of  lights  and  signals, 
or  rules  and  regulations  and  of  number  oif  em- 
ployes to  perform  the  particular  duties  with 
aafety  to  tnemaelves  and  thrir  coemploy^s,  or 
of  any  other  insufficiency,  or  by  reason  of  any 
defect,  which  defect  is  due  to  the  negligence  of 
said  employer,  ita  officers,  agents,  servants  or 
other  employto  in  ita  cars,  engines,  motors,  ap- 
pliances, madtinery,  track,  roadbed,  boats, 
works,  wharves,  or  other  equipment"  Gen. 
Stat.  1816,  I  8480. 

The  failnre  of  the  defendant  to  provide  a 
8bed  over  the  tra<A  on  which  the  car  was 
standing  while  being  repaired,  or  to  place  the 
car  in  a  shed,  contributed  to  the  plaintiff's 
Injury,  and  neither  contrlbntory  negligence 
nor  asanmption  of  risk  la  a  good  defense. 

The  judgment  Is  affirmed.  All  the  Jus- 
tices concnrring. 

aoi  Kan.  6U) 

FAIR  V.  UNION  TRACTION  CO. 

(No.  21362.) 

(Snpreme  Court  of  Kansas.    March  9, 19180 
(Synahut  by  the  Court,) 

SiBXR   Railboads   «s>1Q2(2),   114(21)— Pm- 
soNAi.  Injobt  —  Pboxiuatk  Caubk  —  CON- 

TRIBUTOBT  NeOUOBNCK. 

The  evidence  and  findings  considered,  and 
k^d,  the  proximate  cause  of  a  collision  between 
a  street  car  and  an  automobile  was  the  unlaw- 
ful speed  at  which  the  automobile  was  driven, 
although  at  the  moment  of  collision  the  automo- 
bile was  moving  at  a  lawful  rate  of  speed. 
Beld,  further,  the  plaintiff,  who  was  an  occu- 
pant, but  not  the  driver  of  the  automobile,  was 
^ilty  of  negligence  which  contributed  to  his 
injury. 

AppeiH  from  District  Conrt,  Montgomery 
County. 

Action  by  D.  0.  Fair  against  the  Union 
Traction  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  cause 
remanded,  with  direction  to  enter  judgment 
for  defendant. 

Jobn  J.  Jones,  of  Chanute,  and  Chester 
Stevens,  of  Independence,  for  appellant. 
Thomas  E.  Wagstaff,  of  Independence,  for 
appellee. 

BURGH,  J.  The  action  was  one  for  dam- 
ages for  personal  injuries  sustained  through 
tbe  collision  of  one  of  the  defendant's  street 


cars  wltb  an  automobile  In  wtaldi  tlie  plain- 
tiff was  riding.  The  plaintiff  reoovered,  and 
the  defendant  appeals. 

The  antomobile  was  driven  by  a  doctor 
who  was  a  friend  of  the  plaintiff,  and  who 
was  taking  the  plaintiff  to  his  home  at  about 
11  o'clock  at  night  Myrtle  street  in  the 
city  of  Independence  extends  east  and  west. 
Myrtle  street  is  crossed  by  streets  running 
north  and  sontb,  numbered  consecutively 
from  east  to  west  The  plaintiff  llred  on  the 
sontb  side  of  Myrtle  street,  just  west  of 
Thirteenth  street,  which  is  50  feet  wide.  In 
front  of  the  plaintiff's  home  Myrtle  street  is 
40  feet  wide.  The  street  cfir  track  Is  laid  In 
the  center  of  Myrtle  street.  At  ninth  street 
the  automobile,  going  west  on  the  north  side 
of  Myrtle  street,  passed  the  street  car,  which 
was  west  bound.  The  automobile  proceeded 
at  the  rate  of  about  25  miles  per  hour  until 
Thirteenth  street  was  reached.  The  driver 
tben  commenced  to  reduce  speed  in  order  to 
make  the  contemplated  turn  to  the  south  to 
the  plaintiff's  home.  The  driver  first  turned 
to  the  right  until  near  the  north  curb  of  the 
street,  and  tben  executed  a  curve  to  the 
south,  going  at  the  rate  of  about  5  miles  per 
hour.  As  the  automobile  was  crossing  the 
street  car  track,  55  or  60  feet  west  of  Thir- 
teenth street,  it  was  struck  by  the  street 
car,  which  was  running  at  the  rate  of  20  to 
25  miles  per  hour.  The  street  car  was 
equipped  with  headlights  much  like  those  of 
an  antomobile,  and  could  be  stopped  within 
200  feet  when  running  at  the  rate  of  25 
miles  per  hour. 

The  cause  was  submitted  to  the  Jury  on 
the  plaintiff's  evidence,  after  a  demurrer  to 
the  evidence  had  been  overruled.  The  plain- 
tiff and  the  automobile  driver  both  testified 
that  the  plaintiff  gave  the  driver  no  in- 
structions or  directions  with  reference  to 
the  management  or  operation  of  the  auto- 
mobile.   The  plaintiff  testified  as  follows: 

"Q.  Now  the  street  car  was  moving  off  Just 
as  you  went  by  it?  A.  Tes;  if  I  remember 
rightly  it  started  up  just  as  we  went  by. 

"Q.  Going  in  the  same  direction  that  you  did? 
A.  Yes,  sir. 

"Q.  And  the  doctor  went  fast  in  order  to  keep 
ahead  of  tbe  car?    A.  Tes,  sir. 

"9*  ^ov  knew  that  that  street  car  was  fol- 
lowing you  right  down  the  street?  A.  That  Is 
the  reason  we  were  trying  to  get  ahead  of  it 
or  get  away  from  it 

"Q.  And  for  the  purpose  of  getting  away  from 
that  car  you  drove  fast,  as  fast  as  25  miles 
an  hour?    A.  Yes. 

"Q.  You  were  perfectly  familiar  with  that 
street  car  and  the  street  car  track  and  the 
street?    A.  Yes,  sir." 

Among  the  defenses  pleaded  were  the  con- 
tributory negligence  of  the  plaintiff  and  the 
excessive  rate  of  e{>eed  of  the  automobile.. 
Tbe  court  refused  to  Instruct  the  jury  with 
reference  to  tbe  statutory  duty  to  operate 
automobiles  on  city  streets  at  a  rate  of  speed 
not  in  excess  of  12  mUes  per  hour.  With 
the  general  verdict  for  the  plaintiff  tbe  Jury 
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returned  special  flndingB  of  fact,  vbich  fol- 
low: 

"Q.  Mo.  1.  How  far  east  of  the  iwuit  of  col- 
lision coidd  the  approaching  street  car  have 
been  seen  on  the  night  of  January  7,  1916,  b; 
one  at  or  near  the  place  where  the  automobile 
commenced  to  turn  toward  the  track?  A.  Two 
hundred  feet. 

"Q.  No.  2.  Is  it  not  a  fact:  (a)  That  the  au- 
tomobile was  racing  with  the  street  car  imme- 
diately before  the  collision?  A.  No.  (b)  That 
in  order  to  keep  ahead  of  the  street  car,,  the 
automobile  was  traveling  at  the  rate  of  about 
2S  miles  per  hour  from  about  the  intersection 
of  Ninth  and  Myrm  streets?  A.  Yes.  (c)  That 
the  plaintiff  knew  these  facts?    A.  Yes. 

"Q.  No.  4.  How  far  was  the  street  car  from 
the  point  of  collision  when  the  automobile  start- 
ed to  cross  the  street  car  track?  A.  About  150 
feet 

"Q.  Na  6.  If  the  automobile  at  no  time  had 
run  at  a  rate  of  speed  to  exceed  12  miles  per 
hour,  could  the  collision  have  occurred  at  the 
time,  place,  or  in  the  manner  in  which  it  did 
occur?    A.  No. 

"Q..  No.  6.  Did  the  plaintiff  or  Dr.  Alford,  at 
any  time,  warn  or  otherwise  inform  the  motor- 
man  that  the  automobile  was  about  to  cross  the 
street  car  track?    A.  No. 

•         •••••• 

"Q.  No.  &  After  the  automobile  crossed  Ninth 
street,  did  the  plaintiff  know  that  the  street 
car  was  following  the  automobile  in  which  he 
was  riding?    A.  Yes. 

"Q.  No.  9.  If  you  find  for  the  plaintiff,  in  what 
respect  do  you  find  the  defendant,  its  agents, 
servants,  and  employes  negligent?  A.  Running 
too  fast;   not  using  proper  signals." 

A  motion  for  Judgment  in  favor  of  the  de- 
fendant on  the  special  findings  was  denied. 

Since  the  plaintiiT  admitted,  and  the  Jury 
found,  the  plaintiff  iuiew  the  street  car  was 
fallowing  the  automobile,  signals  would  have 
conveyed  no  information,  and  the  jury  were 
jiot  warranted  in  basing  their  verdict  on 
failure  of  the  defendai^t  to  use  proper  sig- 
nals. If  by  their  finding  relating  to  negli- 
gence the  jury  meant  the  defendant  was  negli- 
gent because  the  street  car  was  operated  at 
too  great  a  rate  of  speed,  in  connection  with 
the  fact  proper  signals  were  not  given,  there 
was  no  basis  for  the  verdict  If,  however,  the 
Jury  meant  tiie  defendant  was  negligent  in 
two  distinct  and  independent  respects — run- 
ning too  fast,  and  not  using  proper  signals — 
the  verdict  must  rest  on  the  first  ground 
alone.  The  only  direct  evidence  bearing  on 
the  subject  of  proper  speed  for  the  street  car 
was  that  of  a  former  employd  of  the  defend- 
ant, who  said  cars  were  ordinarily  operated 
at  the  rate  of  20  to  26  miles  per  hour.  There 
was  testimony  that  Myrtle  street  was  one  of 
the  principal  thorouchfares  of  the  city,  used 
by  automobiles,  street  cars,  buggies,  and  pe- 
destrians, but  the  ext«it  to  which  the  street 
was  used  late  at  night  was  not  shown,  and 
there  was  no  evidence  whatever  that  any 
vdilcle  besides  the  automobile  in  which  the 
plaintur  was  riding  was  using  the  street,  or 
that  any  person  crossed  the  street,  during  the 
time  the  street  car  and  the  automobile  moved 
from  Ninth  street  to  the  point  of  collision. 
The  evidence  of  several  of  plaintiff's  witness- 
es was  that  tfie  street  was  lighted  and  a  per- 


son could  see  all  the  way  up  Ifyrtle  street 
from  Thirteenth  to  Ninth.  The  jury,  there- 
fore, resorted  to  some  standard  not  revealed 
by  the  evidence  for  the  finding  that  the  de- 
fendant was  negligent  in  respect  to  the  speed 
of  the  street  car.  Granting,  however,  the  car 
was  operated  at  too  great  a  rate  of  speed,  we 
have  this  result:  Two  power-propelled  ctm- 
veyances  go  forward  from  a  pohit  on  the 
same  street,  at  the  same  time,  in  the  same 
direction,  at  the  same  general  rate  of  speed, 
and  under  the  same  conditions,  except  that 
one  is  confined  to  a  fixed  course,  while  tlie 
other  has  a  dioice  of  courses,  and  can  be 
stopped  more  quickly.  The  one  having 
greater  freedom  of  movement  turns  in  front 
of  the  other,  and  they  collide.  The  street 
car  is  negligently  used.  The  automobile  is 
not  Manifestly  there  is  something  wrong 
with  a  verdict  announcing  such  a  conclusion. 

The  court  is  of  the  opinion  the  unlawful 
Sfpeed  of  the  automobile  directly  and  proxi- 
mately contributed  to  the  collision.  The  ad- 
mitted purpose  of  the  plaintiff  was  to  readi 
his  home  on  the  south  side  of  Myrtle  street 
beyond  Thirteenth.  The  proper  route  was 
taken.  To  make  the  required  turn  across  the 
street  car  track  to  the  plaintiff's  home  it  was 
necessary  to  reduce  the  speed  of  the  automo- 
bile. The  speed  was  reduced  to  5  miles  per 
hour,  and  at  the  moment  .of  the  collision  the 
automobile  was  not  violating  the  statute. 
The  statute  fixes  the  maximum  rate  of  speed 
for  country  roads  as  well  as  for  dty  streets. 
If  an  automobile  driver  going  to  town  should 
violate  the  statute  several  times  on  level 
stretches  of  good  road,  but  on  reaching  the 
city  limits  should  observe  the  law,  and  after 
driving  several  blocks  should  collide  with  a 
street  oar,  his  fast  driving  would  bear  no 
causal  relation  to  the  final  event  The  meet- 
ing of  the  automobile  and  the  street  car 
would  be  a  mere  fortuity.  In  this  instance 
the  causal  connection  is  quite  manifest  The 
finding  of  the  Jury  that  the  automobile  was 
not  racing  with  the  street  car  immedUitely 
before  the  colllBlon  is  technically  correct 
The  contest  of  speed  ended  a  few  seconds 
before  the  collision,  when  the  automobile 
reached  the  point  where  It  was  obliged  to 
slow  down.  All  that  high  speed  could  aO' 
complish  was  accomplished.  But  for  the  dis- 
tance of  four  blocks  the  automobile  main- 
tained twice  the  lawful  rate  of  speed,  for  lue 
purpose  of  keeping  ahead  of  the  street  car 
wlilch  is  racing.  The  ultimate  goal  was  the 
plaintiff's  home,  and  slackening  q>eed  to 
make  the  turn  across  the  track  was  merely  a 
method  of  reaping  the  reward  of  the  unlaw- 
ful conduct  The  Jury  properly  found  that 
the  collision  could  not  have  occurred  If  the 
antomoblle  had  been  operated  at  lawful 
speed,  and  the  violation  of  the  statute  was  a 
contributing  cause  of  the  collision. 

While  the  driver  of  the  automobile  was  a 
doctor,  he  was  not  answering  an  emergency 
call  demanding  excessive  speed.  Gen.  Stat 
I&IS,  i  600.     He  was  taking  the  plaintiff 
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borne.  Altlioii^  the  drive  was  made  for  the 
plaintiff's  convenience  and  benefit,  It  may  be 
conceded  the  plaintiff  was  merely  the  dri- 
ver's goeBt  To  accomplish  the  desired  end 
a  flagrant  violation  of  a  statute  enacted  tor 
the  public  safety  was  persisted  In  for  a  long 
distance  down  Myrtle  street  By  the  frank 
admissions  contained  In  the  plalntlfTs  testi- 
mony printed  above  he  Identified  himself  with 
the  nnlawful  enterprise.  Be  approved  It,  con- 
sented to  It,  and  pfuildpated  In  It  He  said, 
"that  Is  the  reason  toe  were  trying  to  get 
ahead  of  It"  Consequently  he  was  iierson- 
aJly  negligent,  within  the  principles  stated 
In  the  case  of  Anthony  v.  Klefner,  90  Kan. 
104,  200,  201,  150  Pac.  524,  L.  R.  A.  1915F, 
876,  Ann.  Gas.  19ieEi,  264. 
.  The  plaintiff  and  the  automobile  driver 
both  testified  that  before  the  turn  was  made 
they  looked  back  and  saw  no  street  car. 
They  described  the  conditions  and  related 
what  they  did.  The  Jury  found,  however, 
that  the  street  car  could  have  been  seen  for 
a  distance  of  200  feet  when  the  automobile 
commenced  to  turn  toward  the  track,  that  the 
street  car  was  loO  feet  away  when  the  auto- 
mobile started  across  the  track,  and  that  the 
plaintiff  knew  the  street  car  was  following 
the  automoblla  The  plaintiff  had  been  iden- 
tified with  a  violation  of  the  speed  law,  the 
consequences  of  which  were  to  be  estimated 
and  met  Under  these  circumstances  the 
plaintiff  was  chargeable  with  what  he  could 
have  seen  when  leaving  a  place  of  safety  for 
a  place  of  danger,  and  Judgment  should  have 
been  rendered  for  the  defendant  on  the  spe- 
cial findings  of  the  Jury. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  enter  Judgment  for  the  defendant 
All  the  Justices  concurring. 

(102  B:aii.  ETT) 

CANADAY  et  al.  v.  MILLAR  et  al 

(No.  21342.) 

(Supreme  Court  of  Kansas.     March  9,  1918.) 

(Svllabits  bv  the  Court.) 

1.  Ykndob   and    Ptjbchaskb   «=»136  — Con- 
tract TO  PUBCHASE  Land— MKRCHAirrABUE 

TrruE— Satisfaction  of  Pvbcbaseb. 
A  vendor  agreed  to  make  abstracts  of  title 
and  perfect  tide  to  the  satisfaction  of  the  ven- 
dee. The  vendee  took  the  opinion  of  able  law- 
yers, who  advised  him  the  abstracts  furnished 
were  insufficient,  and  the  title  tendered  was  sot 
marketable,  and  refused  to  complete  the  par- 
dtase.  Held,  specific  performance  should  not 
be  decreed. 

2.  Vendor  and  FnacHASER  «=130(1)— Mab- 
KETABix  Title— FoBEiQN  Law— Evidenck. 

The  evidence  relating  to  the  title  of  real 
estate  in  the  state  of  Arkansas  considered,  and 
hM,  the  title  is  not  marketable  under  the  laws 
of  that  state. 

Appeal  from  District  Court,  Miami  County. 

Action  for  Bpedflc  performance  by  J.  P. 
Canaday  and  another  against  EYank  Miller 
and  another.  Judgment  for  defendants  and 
plaintiffs  appeal.    Affirmed. 


M.  A.  Lane,  Charles  T.  Meuser,  and  Al- 
pheus  Lane,  aU  of  Paola,  for  appellants.  B, 
T.  Riley,  of  Paola,  J.  H.  Austin,  B.  Denny 
Davis,  and  Wm.  F.  Woodruff,  all  of  Kansas 
Cli7t  Ma,  for  appellees. 

BT7RCH,  J.  The  action  was  one  for  spe- 
cific performance,  the  purpose  being  to  re- 
quire the  defendant  to  accept  title  to  cer- 
tain lands  in  Arkansas.  The  defendant  pre- 
vailed, and  the  plaintiff  appeals. 

The  defendant  traded  a  stock  of  goods  to 
the  plaintiff  for  land  in  Kansas  and  in  Ar- 
kansas. Possession  of  the  stock  of  goods 
was  delivered  to  the  plaintiff,  on  certain  con- 
ditions. The  plaintiff  furnished  abstracts  of 
title  to  the  Arkansas  land  which  were  con- 
fessedly defective  and  which  disclosed  ques- 
tionable title  Afterwards  a  second  contract 
was  made  giving  the  plaintiff  time  In  which 
to  iterfect  both  his  abstracts  and  his  title. 
The  agreement  was  that  the  plaintiff  would, 
"with  all  convenient  speed,  proceed  at  once 
to  have  abstracts  and  title  to  said  land  made 
and  perfected  to  the  satisfaction  of  said  Mil- 
ler." New  abstracts  were  subsequently  sub- 
mitted to  the  defendant,  who,  after  having 
them  examined,  disapproved  them  and  dis- 
approved the  title  disclosed.  The  action  in- 
volved several  subjects.  With  respect  to  the 
one  under  consideration,  tlie  court  made 
merely  a  general  finding  that  the  plaintiff 
ought  not  to  recover. 

The  (^edsion  of  the  district  court  Is  sus- 
tainable on  two  grounds. 

[1  ]  The  abstracts  and  title  were  to  be  made 
and  perfected  to  the  satlsfacticm  of  the  de- 
fendant He  Is  not  satisfied  with  either. 
-He  took  the  opinion  of  able  lawyers  on  both 
subjects,  who  advised  him  the  abstracts  are 
insufficient  and  the  title  is  not  merchantable. 
His  dissatisfaction  Is  not  captious,  nor  arU- 
trary,  nor  feigned,  and  under  his  contract  he 
is  not  obliged  to  go  further.  Le  Roy  v.  Har- 
wood,  119  Ark.  418,  178  S.  W.  427 ;  Holllngs- 
worth  V.  Colthurst,  78  Kan.  455,  96  Pac.  851, 
18  L.  R.  A.  (N.  S.)  741,  130  Am.  St  Rep.  382; 
Read  v.  Loftus,  82  Kan.  485,  483,  108  Pac. 
850,  31  L.  R.  A.  (N.  S.)  457;  Ramey  v.  Thor- 
son,  94  Kan.  150,  146  Pac.  315. 

[2]  The  title  tendered  was  not  merchant- 
able. The  determination  of  this  question  de- 
pended on  the  law  of  Arkansas.  The  plain- 
tiff offered  in  evidence  the  opinions  of  Ar- 
kansas attorneys.  They  admitted  the  plain- 
tiff does  not  have  a  record  title,  and  base 
their  opinions  that  the  title  is  merchantable 
on  adverse  possession  of  a  special  kind,  or 
on  confirmatory  actions  quieting  such  title 
as  the  plaintiff  had  by  adverse  po:ssesBlon. 
The  defendant  offered  the  opinion  of  an  Ar- 
kansas attorney,  based  on  decisions  of  the 
Supreme  Court  of  Arkansas,  that  the  title  is 
not  merchantable.  The  evidence  of  this  wit- 
ness sustains  the  Judgment  of  the  trial  court 

Llnder  a  statute  of  the  state  of  Arkansas 
payment  of  taxes,  under  color  of  title,  on  un- 
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Improved  and  nnlncslosed  land,  confers  con- 
BtructlTe  possession,  which  may  ripen  -  Into 
title  by  virtue  of  the  statute  of  limitations, 
the  same  as  actual  adverse  possession.  The 
title  thus  acquired  Is  title  by  adverse  posses- 
sion, constructive  adverse  possession  as  dis- 
tinguished from  actual  adverse  possession. 
Taylor  v.  Leonard,  04  Ark.  122,  126  S.  W. 
387.  The  plalntUI's  title  is  of  the  character 
Just  described,  and  in  Arkansas,  to  be  mar- 
ketable, a  title  must  be  a  clear  record  title 
Title  by  adverse  possession  is  not  market- 
able, however  perfect  it  may  be.  Maya  t. 
Blair,  120  Ark.  69,  179  S.  W.  331. 

Decrees  quieting  the  plaintiff's  title  have 
been  entered.  Tlie  service  was  by  puUlca- 
tion  of  a  warning  notice  to  all  persons  Inter- 
ested. Decrees  of  this  kind  may  be  opened 
within  three  years  by  any  person  offering  to 
file  a  meritorious  defense,  and  may  be  open- 
ed by  persons  under  disability — Infants,  idi- 
ots, lunatics,  and  married  women — within 
three  years  after  removal  of  disability.  The 
decrees  were  rendered  in  November,  191S. 
This  action  was  commenced  in  January,  1916. 
Since  the  decrees  are  "not  even  yet  impervi- 
ous to  the  attack  which  under  certain  cir- 
cumstances can  be  made"  upon  them,  the 
plaintiff's  title  still  rests  on  adverse  posses- 
sion. See  Shelton  v.  Ratterree,  121  Ark.  482, 
181  S.  W.  288. 

The  plaintiff  undertakes  to  demonstrate 
that  the  decrees  cannot  be  opened  by  any- 
body. What  he  succeeds  in  doing  Is  to  show 
a  probability  that  his  title  by  adverse  pos- 
session is  good.  Under  the  law  of  Arkansas 
that  kind  of  a  title  is  not  marketable. 

The  judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 

(102  Kan.  B79)  " 

HXHAj  ▼.  BOYLE  et  al.    (Na  21348.)  • 
(Supreme  Court  of  Kansas.     March  9,  1918.) 

(Syllahui  hy  the  Court.) 

1.  Landlord  and  Tenant  «=!»323— Leabb— 
Pbocebds  or  Pastubino  Growino  Cbop. 

Where  the  ovruer  of  land  makes  a  contract 
with  tenants  that  they  are  to  raise,  harvest,  and 
thresh  a  crop  of  wheat  thereon,  delivering  to 
him  one-third  thereof  at  a  railway  station,  in 
the  absence  of  any  further  agreement  affecting 
the  matter,  he  has  no  claim  against  them  for 
a  share  of  the  proceeds  of  pasturing  the  grow- 
ing crop. 

2.  Landlobd  and  Tenant  «=>322— Lease— 
Pastubins  Gbowino  Cbop— Damages. 

In  an  action  by  the  owner  against  the  ten- 
ants under  such  a  contract,  for  damages  done 
to  the  land  by  the  pasturage,  it  is  not  error 
to  instruct  that  they  had  a  right  to  pasture 
the  growing  crop,  being  responsible  to  the  own- 
er for  any  resultmg  injury. 

Appeal  from  District  Court,  Clark  County. 

Action  by  Eenry  Mull  against  James  Boyle 
and  othera  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Robert  CL  Mayse,  of  Ashland,  for  appel- 
lant   F.  O.  Price,  of  Ashland,  for  appellees. 


MASOK,  J.  Henry  Mull,  the  owner  of  a 
tract  of  land,  agreed  with  James,  Charles, 
and  Ed  Boyle  that  they  were  to  grow  a  crop 
of  wheat  thereon,  delivering  to  him  one-third 
thereof.  The  agreement  was  carried  ooL 
Mull  thereafter  brought  an  action  against 
the  Boyles,  alleging  that  they  had  for  their 
own  benefit  pastured  cattle  upon  the  growing 
wheat  between  November  and  March,  and  ask- 
ing judgment  for  $120,  which  he  alleged  to  be 
one-third  of  the  value  of  the  pasturage.  An 
objection  to  the  Introduction  of  evidence  up- 
on this  part  of  the  petition  was  sustained, 
and  from  this  ruling  the  plaintiff  appeals. 
A  second  cause  of  action  was  included  in  the 
petition,  based  upon  the  assertion  that  the 
land  was  injured  by  pasturing  cattle  there- 
on. On  this  count  a  trial  was  had,  result- 
ing in  a  verdict  and  judgment  for  the  de- 
fendants. An  appeal  Is  taken  therefrom  on 
the  ground  of  error  in  the  giving  and  re- 
fusal of  instructions. 

[1]  L  The  petition  described  the  agree- 
ment between  the  parties  in  these  words: 

"A  verbal  contract  of  lease  whereby  plaintilt 
did  for  the  following  crop  season  rent  to  de- 
fendant's jointly  [the  land  referred  to]  in  con- 
sideration, of  which  the  defendants  did  agree 
to  farm  said  land  and  plant  the  same  to  wheat, 
furnish  the  seed  therefor,  harvest  and  thresh 
said  wheat  when  matured,  and  deliver  one-thiid 
of  the  crop  therefrom  to  order  of  plaintiff  at 
the  nearest  railway  station." 

The  plaintiff  by  the  use  of  tbe  terms 
"lease"  and  "rent"  characterizes  the  contract 
as  one  creating  the  relation  of  landlord  and 
tenant,  and  it  is  so  treated  In  his  brief.  The 
argument  upon  which  be  bases  bis  right  ta 
recover  is  substantially  this:  The  statute 
declares  that,  where  tbe  rent  is  payable  in 
a  share  of  the  crop,  tbe  lessor  shall  be  deem- 
ed the  owner  of  such  share.  Gen.  Stat.  1915, 
{  5980.  It  is  held  that  the  landlord  has  sach 
an  ownership  in  tbe  growing  crx^  that  he 
may  maintain  an  action  for  the  value  of  his 
share  against  a  third  person  who  has  negli- 
gently destroyed  it  Sayers  v.  Railway  Co., 
82  Kan.  123,  107  Paa  641,  27  L.  R  A.  (N. 
S.)  168.  The  landlord  and  tenant  under  sadi 
a  lease  are  regarded  as  tenants  In  common 
of  the  crop  (24  Cyc.  1471);  and,  Inasmach 
as  the  defendants  by  pasturing  the  growing 
wheat  used  to  their,  profit  a  part  of  a  crop 
which  the  plaintiff  owned  in  conuuon  with 
them,  they  should  account  to  him  for  the 
proceeds  In  proportion  to  his  ownership. 
Upon  this  proposition  the  plaintiff  cites  the 
statute  giving  one  cotenant  a  right  of  action 
against  another  for  receiving  more  than  a 
just  proportion  of  rents  and  profits  (Gen. 
Stat  1915,  i  5977),  which,  however,  relates 
to  the  rl^ts  of  tmants  in  common  of  the 
land  rather  than  of  the  crops.  Under  a 
lease,  as  distinguished  from  a  cropper's 
agreement,  tbe  ownership  of  the  cn^s  as  be- 
tween tbe  landlord  and  tenant  is  ordinarily 
regarded  as  In  tbe  latter,  although  the  rent 
is  to  be  paid  in  a  share  thereof.     24  Cyc 
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146D;  8  R.  0.  U  S76,  877;  16  B.  C.  L.  588. 
But  we  do  not  think  the  cootroTeisr  Is  to  be 
settled  by  the  consideration  of  where  the  ti- 
tle of  the  growlnsr  crop  Is  deemed  to  be  Test- 
ed, but  by  determining  the  fair  and  reason- 
able conatraction  of  the  contract  that  was 
.  entered  intoi  It  was  not  reduced  to  writing, 
but  Its  terms  are  precisely  set  ont  in  the 
pleading.  The  situation  Is  substantially  the 
same  as  though  a  written  agre<»nent  bad 
been  made  In  the  very  words  used  by  the 
pleader.  The  aoestlon  presented  Is  as  to  the 
legal  efCect  of  that  language.  And  we  think 
It  reasonably  clear  that  the  provision  that 
the  defendants  were  to 'deliver  one-third  of 
the  "crop"  at  the  railway  station  meant  that 
one-third  of  the  grain  was  to  be  delivered, 
and  from  the  fact  that  It  was  specified  that 
the  plaintiff  was  to  receive  one-third  of  the 
grain,  without  any  reference  to  his  obtaining 
any  other  profit  out  of  the  transaction,  the 
fair  inference  is  that  this  is  all  that  he  ex- 
pected or  was  entitled  to.  The  defendants 
were  Intrusted  with  the  management  and 
ctmtrol  of  the  crop ;  it  was  for  them  and  not 
for  the  plaintiff  to  say  whether  It  should  be 
pastured,  and,  if  so,  when  and  how ;  and,  in 
the  absence  of  any  express  reference  to  the 
matter  in  the  agreement,  we  think  they  were 
entitled  to  the  incidental  profit 

Whether  a  part  of  what  may  be  called  the 
by-products  is  deemed  to  be  Included  with- 
out express  mention  la  an  agreement  that 
the  landlord  Is  to  receive  a  share  of  the  crop 
as  rent  may  depend  to  some  extent  on  the 
facts  of  the  particular  case.  In  Moser  v. 
Txiwer,  4S  Mo.  App.  86,  the  landowner  was 
held  to  be  entitled  to  a  share  of  the  stalks 
under  a  contract 'giving  him  a  proportion  of 
the  corn  crop,  but  the  other  party  was  said 
to  be  a  cropper,  and  the  matter  was  affected 
by  the  practical  interpretation  given  to  the 
agreement  In  Black  v.  Scott,  104  Mo.  App. 
37,  78  S.  W.  301,  the  same  rule  was  ap- 
plied where  the  conditions  may  not  have  been 
the  same,  but  no  purpose  was  shown  to  ex- 
tend the  doctrine  of  the  earlier  case,  or  to 
do  more  than  follow  the  precedent  there  es- 
tablished. In  Hansen  v.  Hansen,  88  Neb.  S17, 
129  N.  W.  982,  the  drcumstance  that  the 
landlord's  share  of  the  corn  crop  was  to  be 
delivered  to  him  at  some  distance  from  the 
land  was  held  to  indicate  that  the  stalks 
were  not  meant  to  be  included.  In  Iddlngs 
T.  Nagle,  2  Watte  &  S.  (Pa.)  22,  it  was  sug- 
gested that  an  agreement  to  pay  rent  by  a 
delivery  of  grain  in  the  bushel  Implied  that 
the  grower  of  the  crop  was  to  have  the  straw. 
In  Corey  v.  Stmve,  16  Cal.  App.  310,  116 
Pac.  975,  the  tops  of  sugar  beets  grown  on 
shares  were  held  to  belong  to  the  landlord, 
largely  by  reason  of  a  local  custom.  The 
present  case  is  not  closely  analogous  to  any 
of  those  dted,  because  the  jiortion  of  the 
Tegetatlon  eaten  by  the  grazing  cattle  was 
not  a  part  of  the  matured  crop — It  did  not 
help  to  make  up  the  finished  product  of  the 


farming  operation,  ^e  use  made  of  the 
wheat  field,  resulting  in  no  injnry  to  the  crop 
or  the  land,  was  an  incidental  advantage  ac- 
cruing from  ite  temporary  possession  and 
control. 

The  petition  aUeges  that  by  the  implied 
terras  of  the  contract  the  plaintiff  was  en- 
titled to  a  share  in  the  proceeds  of  the  pas- 
turage; but  that  is  a  mere  conclusion  of  law, 
and  does  not  change  the  force  of  the  allega- 
tions as  to  the  facts  concerning  the  contract 
which  was  actually  made.  It  is  suggested 
that  the  pasturage  of  the  wheat  amounted  to 
the  removal  of  the  crops,  giving  a  right  of 
attachment  Gen.  Stat  1916,  {  5982.  This 
position  Is  untenable,  for  it  is  not  claimed 
that  any  injury  to  the  crop  resulted. 

The  conclusion  announced  Is  reached  on 
the  theory  that  the  contract  amounted  to  a 
lease,  but  no  intimation  is  intended  that  a 
different  result  would  have  followed  had  it 
been  interpreted  as  a  cropper's  agreement. 

[2]  2.  The  legal  question  Involved  in  the 
appeal  from  the  Judgment  for  the  defend- 
ants on  the  second  cause  of  action  is  sub- 
stantially the  same  as  that  already  consid- 
ered. The  trial  court  refused  to  give  an  in- 
struction to  the  effect  that  the  contract  con- 
templated that  the  land  should  not  be  pas- 
tured by  either  party,  and  instructed  the  Jury 
that,  in  the  absence  of  an  agreement  to  the 
contrary,  the  defendants  had  a  right  to  pas- 
ture the  growing  wheat  being  responsible  to 
the  plaintiff,  however,  for  any  damage  to  the 
land  resulting  therefrom.  This  is  in  accord- 
ance with  what  we  have  already  decided; 
and,  as  the  verdict  Implied  a  finding  that  no 
Injury  resulted,  the  plaintiff  could  not  haive 
been  prejudiced  by  the  instruction  in  any 
event 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(Ua  Kan.  680) 
DRTSDAIiE  V.  WETZ  et  al.  (No.  21406.)* 
(Supreme  Court  of  Kansas.    March  9, 1918.) 

(Svnahus  iv  th«  Oovrt.) 

1.  EviDENCK  €=9260  —  Declabations  —  Con- 
spiracy—Obdkb  OP  Proof. 

The  order  In  which  proof  of  a  conspiracy  is 
received  rests  to  a  large  extent  in  the  diRcretion 
of  the  court,  and  in  this  case  it  is  held  that  de- 
fendants were  not  prejudiced  by  the  admission 
in  evidence  of  declarations  made  by  one  of  the 
defendants  before  proof  of  the  conspiracy;  it  be- 
ing followed  up  by  sufficient  evidence  to  establish 
the  existence  of  the  conspiracy  as  alleged. 

2.  Tbial  *=»296(1)— Ikstbuotion— Conbtbuo- 
TiON  AS  A  Whole. 

An  instruction  is  not  to  be  condemned  by 
separating  from  its  context  language  in  one  part 
of  it  and  ignoring  the  instraction  as  a  whole. 

3.  Appeal  and  Gbbob  ®=>928(2)— OonsPiraot 
<S=»19.  21— Evidence  <S=>5e8(7)— Tbial  «=» 
254 — Abbatjlt  and  Battebt— Instbuctionb 
— Pbooi^Pbkbumptionb. 

Objections  to  certain  instructions  examined, 
and  held  to  be  without  merit;  the  abstract  mak' 
ing  no  reference  tO'  the  other  instructioim  given. 


»Tat  ottiar  i 
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4.  Appeal  and  Ebbob  «=>882(8)— Condttot  of 

WlTNMS— PBKJUDICB— OOMPIAINT. 

While  testifying  as  a  witness,  one  of  the  de- 
fendants made  a  voluntary  statement  outside  of 
the  case  which  called  for  a  rebuke  by  the  court 
and  an  admonition  not  to  repeat  the  offense. 
Beld,  that  the  incident  was  not  likely  to  have 
prejudiced  defendants,  but  if  it  did  they  cannot 
complain. 

(Additional  Sytlatma  &y  Editorial  Btaff.) 

6.    CONSPIBACT  «=3»1&— EJVIDKNCE. 

In  an  action  for  damages  for  an  sasaalt  and 
battery,  alleging  defendants'  conspiracy,  the  fact 
that  defendants  were  seen  together  shortly  be- 
fore the  assault  was  evidence  of  a  criminal  con- 
spiracy to  harm  the  plaintiff. 
6.  Conspiracy  ®=>19  —  Evidbrce  —  Gboss- 
examinatioit. 

In  such  action,  cross-examination  of  a  de- 
fendant as  to  whether  be  had  not  had  consider- 
able litigation  since  he  came  to  the  county,  and 
whether  be  had  not  said  that  he  had  plenty  of 
money,  and  that  the  boys  could  spend  it,  and 
that  ne  was  going  to  keep  plaintiff  out  of  his 
money  as  long  as  possible,  was  not  error. 

Appeal  from  District  Court,  Barber 
County. 

Action  by  James  ES.  Drysdale  against  Wil- 
liam Wetz  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

See,  also,  171  Pac.  8. 

G.  M.  Martin,  of  Medicine  Lodge,  for  ap- 
pellants. J.  N.  Tlncher,  of  Medicine  Lodge, 
A.  li.  Noble,  of  Winfleld,  and  Seward  I. 
Field,  of  Medicine  Lodge,  for  appellee. 

PORTEB,  J.  The  plalntlfl  sued  to  recov- 
er actual  and  exemplary  damages  for  an  as- 
sault and  battery,  alleging  tliat  the  defend- 
ants unlawfully  conspired  to  assault  and 
beat  him.  The  jury  returned  a  verdict  in 
his  favor  for  $1,000,  upon  which  Judgment 
was   rendered,   and   the   defendants   appeaL 

Fred  Wetz  filed  a  separate  answer  admit- 
ting that  he  had  struck  the  plaintiff,  but 
alleged  provocation  by  plaintiff's  insults  and 
threats.  Separate  answers  were  filed  by  the 
other  two  defendants  denying  any  conspiracy 
or  participation  in  the  assault.  William 
Wetz  is  the  father  of  Herman  and  Fred 
Wetz.  The  plaintiff  had  been  employed  by 
defendants  on  their  ranch  In  Barber  county, 
and  had  been  discharged  or  for  some  reason 
left  their  service,  and  had  sued  them  before 
a  Justice  to  recover  his  wages.  The  alleged 
assault  occurred  on  the  street  in  Kiowa  on  the 
18th  of  July,  Immediately  after  the  Jury  In 
the  civil  action  In  the  Justice  court  had  re- 
turned a  verdict  in  his  favor  against  the  de- 
fendants for  the  amount  he  claimed  to  be 
due. 

[1]  On  the  trial  of  this  action  one  of  plain- 
tUTs  attorneys  testified  that  on  the  return 
day  of  the  summons  in  the  dvll  action  Wil- 
liam Wetz  appeared  before  the  Justice  to 
have  that  case  continued,  and  in  the  pres- 
ence of  the  Justice  repeatedly  cursed  Drys- 
dale, and  threatened  that  If  he  tried  to  have 
a  lawsuit  with  him,  "he  would  get  his  boys 
and  kill  him,"  and  that  the  Justice  of  the 


peace  had  difficulty  In  quieting  Wetz.  The 
allegation  In  the  petition  was  that  on  or 
about  July  18th  the  defendants  conspired  to- 
gether to  commit  the  assault  It  Is  objected 
that  no  conspiracy  bad  yet  been  shown,  and 
that  the  testimony  of  the  witness  concerning 
the  declarations  by  one  of  the  alleged  conspir- 
ators was  Inadmissible.  It  was  followed  up, 
however,  by  abundant  evidence  tending  to 
show  the  conspiracy ;  and  the  order  of  proof 
In  such  cases  rests  largely  in  the  discretion 
of  the  trial  court.  The  admission  of  the 
evidence  at  the  time  could  not  have  preju- 
diced the  defendants.  Only  general  objec- 
tions were  made  to  Its  admission,  and  there 
was  no  request  for  an  instruction  limiting 
its  effect  or  scope. 

[2]  The  court  gave  the  following  instruc- 
tion: 

"As  I  have  heretofore  said  to  yon  the  de- 
fendant EYed  Wetz  in  his  answer  admits  that  he 
struck  the  plaintiff  once  at  the  time  and  place 
set  out  in  plaintiff's  petition,  and  yon  are  in- 
structed that  this  admission  by  the  defendant 
Fred  Wetz  is  binding  upon  him  for  all  of  the 
purposes  of  this  trial,  and  the  jury  wiU  con- 
sider it  as  an  admitted  fact  in  the  case  in  so  far 
as  the  defendant  Fred  Wetz  is  concerned,  but  no 
further." 

It  Is  setionsly  Insisted  that  the  language, 
"for  all  of  the  purposes  of  this  trial,"  justified 
the  Jury  in  considering  the  admfssion  in  the 
answer  of  Fred  Wetz  as  evidence  of  the  al- 
leged conspiracy.  The  complaint  is  merely 
another  instance  of  an  attempt  to  condemn 
an  instruction  by  separating  from  its  con- 
text language  of  the  conrt  without  consider- 
ing the  Instruction  as  a  whole.  The  court 
dlstincUy  charged  that  the  answer  was  to 
be  considered  by  the  Jury-  as  an  admitted 
fact  In  the  case  "In  so  far  as  the  defendant 
Fred  Wetz  Is  concerned,   but  no  further." 

[S]  We  cannot  agree  with  the  contention 
urged  In  the  defendants'  brief  that  the  fact 
that  the  old  man  and  his  boys  were  seen 
together  Immediately  before  the  assault  was 
no  evidence  of  a  criminal  conspiracy  to  harm 
the  plaintiff.  The  plaintiff  testified  that  Just 
before  the  assault  his  wife  and  children 
drove  up  In  a  buggy,  and  he  was  standing 
by  the  side  of  the  buggy  In  the  street  talk- 
ing to  them;  that  just  then  be  looked  and 
saw  the  three  defendants  standing  talking 
together  a  short  distance  away.  This  was 
a  circumstance  tending  In  connection  with 
the  other  testimony  to  show  a  conspiracy  on 
the  part  of  the  defendants  to  commit  tbe 
assault. 

[3]  A  careful  examination  of  the  Instruc- 
tions complained  of  discloses  that  the  ob- 
jections urged  against  them  are  without  mer- 
it The  court  properly  Instructed  that  the 
alleged  conspiracy  might  be  proved  by  cir- 
cumstantial evidence,  and  It  was  not  tbe  duty 
of  the  court  to  comment  upon  the  evidence, 
and  Inform  tbe  Jury  what  circumstances  In 
the  evidence  would  Justify  them  In  finding 
that  a  conspiracy  existed.    The  abstract  seta 
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out  InatroGtlons  6, 8,  9, 12,  and  14,  which  are 
complained  of,  and  omits  all  reterence  to  the 
others  which  the  court  gave.  We  must  as- 
sume that  the  court  covered  the  tssnes  in 
the  other  Instructions  given.  Instruction 
No.  9  Is  criticised  on  the  theory  that  it  au- 
thorised the  Jury  to  find  a  fact  from  dr- 
cumstantlal  evidence.  -  This  was  proper. 
Bank  v.  Freeburg,  84  Kan.  235, 114  Paa.  207. 
The  court  pointed  out  no  special  circum- 
stances in  evidence  as  being  convincing,  but 
left  the  Jury  to  determine  the  Inferences  to 
be  drawn  from  the  drcumstances  proved. 
Instruction  No.  12  is  not  open  to  the  ob- 
jection that  It  puts  all  damages  into  one  cat- 
alogue and  disposes  of  them  under  the  same 
rule  of  proot  The  instruction.  Which  relates 
to  actual  damages,  charged  the  Jury  to  esti- 
mate the  damages  from  the  facts  and  dr- 
cumstanoee  in  proof,  and  to  consider  these 
In  connection  with  their  knowledge,  obser- 
vation, and  experience.  There  was  no  error 
in  charging  that  it  was  not  necessary  that 
any  witness  should  express  an  opinion  as  to 
the  amount  of  the  damages. 

There  was  evidence  showing  that  the  de- 
fendants were  tried  in  the  police  court  for 
the  alleged  assault  and  entered  pleas  of 
gnUty.  The  court  refused  a  requested  In- 
struction that  this  evidence  was  not  conclu- 
sive of  the  guUt  of  the  defendants,  but  should 
be  considered  In  connection  with  all  of  the 
«fvidence  for  the  purpose  of  determining 
whether  or  not  the  defendants,  or  any  of 
them,  assaulted  the  plaintiff  as  charged  in 
the  petition.  As  observed,  we  are  not  In- 
formed what  the  other  Instructions  charged. 
While  the  requested  instruction  might  have 
been  given,  no  prejudice  is  shown  by  its  re- 
fusal; and  there  is  no  force  in  the  conten- 
tion that  the  Jury  were  permitted  to  consid- 
er the  record  In  the  police  court  as  a  basis 
for  exemplary  damages.  Besides,  the  re- 
quested instruction  made  no  reference  to  the 
qnestlop  of  damages. 

[1]  On  cross-examination  William  Wetz 
was  asked  If  he  had  not  bad  considerable  lit- 
igation since  he  came  to  Barber  county,  and 
also  whether  he  had  not  stated  that  "he 
bad  plenty  of  money  and  the  boys  could 
spend  it,"  and  that  he  was  going  to  keep 
Drysdale  out  of  his  money  as  long  as  pos- 
sible. We  perceive  no  error  in  permitting 
these  questions  on  cross-examination.  They 
are  the  only  ones  to  which  timely  objections 
were  made 

[4]  WhUe  testifying  as  a  witness,  William 
Wetz  made  this  remark: 

"If  my  boy  just  struck  that  boy's  face,  and 
yon  come  and  make  a  howl,  and  it  is  not  as 
modi  as  when  old  man  Roosevelt  got  shot." 

Thereupon  the  court  admonished  him  as 

foUows: 

"Do  not  refer  to  any  President  of  the  United 
States,  or  ex-President  Treat  them  with  re- 
spect. I  don't  want  yon  to  do  that  again  in  this 
court."  , 


It  is  seriously  Insisted  that  "this  diastise- 
ment"  by  the  court  prejudiced  William  Wets 
before  the  Jury.  The  conrt  saw  fit  to  re- 
buke the  witness  for  making  a  voluntary 
statement  which  had  nothing  to  do  with  the 
case.  The  plaintiff's  rights  should  not  suf- 
fer,  especially  since  the  Incident  was  not 
likely  to  have  seriously  prejudiced  the  rights 
of  the  defoidants. 

The  Judgment  is  affirmed.  All  the  Jim- 
ticea  concurring. 


JONES  V.  HARPKR. 
(Supreme  Court  of  Kansas. 


(IM  Kan.  CM) 
(No.  21105.) 
March  9, 1018.) 
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Taxation  «=s>704— Exkcution  or  Tax  Deed— 
NoTics— VAUDm  OF  Deed. 
In  the  statutory  notice  that  tax  deeds  will 
be  issued  on  a  date  named,  upon  sales  of  three 
years  before,  unless  the  land  is  sooner  redeemed, 
the  statement  of  the  amount  of  "taxes,  charges 
and  interest  calculated  to  the  last  day  of  re- 
demption" should  not  include  the  delinquent 
tax  of  the  year  preceding  such  notice,  where 
the  land  was  bid  in  for  the  county,  and  the 
certificate  has  not  been  assigned.  A  tax  deed 
based  upon  a  notice  in  which  such  charge  is 
included  is  prongrly  set  aside  on  that  ground 
when  attacked  within  five  years. 

Appeal  from  District  Court,  Gray  County. 

Ejectment  by  Nina  W.  Jones  against  R.  S. 
Harper.  Judgment  for  plaintiff,  and  defend- 
ant  appeals.     Affirmed. 

John  Harper,  of  Cimarron,  and  Scates  & 
Watkins,  of  Dodge  City,  for  appellant  Har- 
ry Brice,  of  CSmarron,  for  appellee. 

MASON,  J.  The  plaintiff  in  ejectment  re- 
covered a  Judgment,  and  the  defendant  ap- 
peals. The  defendant  claims  under  a  tax 
deed  less  than  fire  years  old.  The  trial  court 
held  that  it  was  voidable  because  the  amount 
required  to  redeem  was  overstated  in  the  no- 
tice of  the  conveyance  of  unredeemed  lands. 
The  case  turns  upon  the  correctness  of  this 
ruling. 

The  land  was  offered  for  sale  for  the  de- 
linquent tax  of  1010,  on  September  5,  1911, 
and  bid  off  for  the  county.  The  certificate 
was  not  assigned  until  September  7,  1914. 
On  April  2,  1914,  the  statutory  notice  was 
published,  stating  that  unless  the  land  was 
redeemed  on  or  before  September  7,  1914,  a 
tax  deed  would  be  issned.  -  (It  would  seem  that 
the  date  named  should  have  been  September 
5th,  but  this  does  not  affect  the  determina- 
tion of  the  case  In  any  way.)  The  statute  re- 
quired the  notice  to  show  "the  amount  of 
taxes,  charges  and  interest  calculated  to  the 
last  day  of  redemption."  Gen.  Stat.  1915,  | 
11446.  In  arriving  at  this  amount  the  treas- 
urer included  the  tax  of  1913,  which  had  not 
been  paid,  together  with  the  penalty  which 
had  accrued  In  December,  and  one  which  was 
to  accrue  in  June,  and  the  costs  of  advertis- 
ing a  sale  in  September,  1914.    In  support  of 
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the  correctness  of  tbls  practice  It  is  argned 
that  the  purpose  of  the  notice  Is  to  adyise  the 
owner  of  the  precise  snm  he  vonld  be  requir- 
ed to  pay  in  order  to  redeem  upon  the  last 
available  day— September  7, 1914.  It  is  true 
that,  as  it  tamed  out,  if  the  owner  had  at- 
tempted to  redeem  at  that  time  he  would 
have  been  required  to  pay  the  tax  of  1913  (to- 
gether with  the  June  jienalty,  and  the  costs 
of  advertising  the  land  for  sale  in  September, 
1914),  because  on  that  day,  not  having  been 
paid,  it  was  properly  added  to  the  lien  evi- 
denced by  the  certificate.  Gen.  Stat  1915, 
I  11428.  It  is  also  true  tbat  on  the  date 
of  the  first  publication  of  the  redemption  no- 
tice (April  2,  1914)  the  tax  of  1913  was  in 
a  sense  due  and  was  a  lien  on  the  land,  be- 
cause under  the  statute  that  condition  arose 
on  November  Ist.  Gen.  Stat  1915,  i  11348. 
Moreover,  the  failure  to  pay  half  of  the  1913 
tax  on  December  20th  rendered  the  whole  of 
it  subject  to  be  "collected  as  provided  by  law." 
Gen.  Stat  1915,  {  11396.  But  it  could  not 
have  been  known  on  April  2d  that  an  addition- 
al penalty  was  to  accrue  in  June,  for  the 
owner  might  have  chosen  to  escape  it  by 
paying  the  tax;  and  it  could  not  have  been 
known  that  the  payment  of  the  1913  tax 
would  be  necessary  to  a  redemption  made  on 
September  7th.  Apart  from  the  possibility 
of  the  tax  being  paid,  an  assignment  of  the 
certificate  might  have  been  made  to  an  in- 
dividual  between  April  2d  and  September 
7th;  in  tiiat  case  the  payment  vt  the  1913 
tax  would  not  have  been  required  of  the  as- 
signee (Gibson  V.  Trisler,  73  Kan.  397,  85 
Pac.  413),  nor  of  any  one  who  redeemed  aft- 
er such  assignment,  unless  in  the  meantime 
the  holder  of  the  certificate  had  paid  it  and 
caused  it  to  be  Indorsed  thereon  (Gen.  Stat 
1915,  f  11437).  Inasmuch  as  the  tax  sale 
certificate  was  still  owned  by  the  county,  the 
statute  required  four  weeks'  notice  to  be  giv- 
en that  on  the  first  Tuesday  of  September, 
1914  (September  Ist)  the  land  would  be  sold 
for  the  tax  of  1913,  but  when  that  time  ar- 
rived, the  certificate  not  having  been  as- 
signed, instead  of  a  new  sale  being  made, 
the  amount  of  the  1913  tax  was  added  to  the 
amount  of  the  Hen  represented  by  the  certifi- 
cate of  the  first  sale.  Gen.  Stat  1915, 1 11426. 
By  the  express  terms  of  the  statute  the  land 
was  subject  to  sale  for  the  tax  of  1913  only  in 
case  It  was  not  paid  by  June  20,  1914.    Gen. 


Stat.  1915,  I  11408.  While  the  tax  of  1913 
was  in  a  sense  delinquent  when  the  redemp- 
tion notice  was  made  out.  In  April,  1914,  it 
had  not  become  a  charge  In  oonnecUon  with 
the  sale  made  in  1911 ;  it  had  not  been  added 
to  the  amount  required  to  redeem  firom 
that  sale,  nor  could  It  then  have  been  knows 
that  it  ever  would  -become  a  part  of  tbit 
amount  The  machinery  had  not  yet  been 
set  in  motion  for  the  mforcement  of  the  tax 
of  1913— for  the  sale  of  the  land  for  Its  pay- 
ment, or  for  adding  ito  amount  to  the  sum 
for  which  the  first  sale  was  made.  In  191i 
the  first  Tuesday  of  September  (the  day  of 
the  tax  sale)  happened  to  come  <m  the  lint 
day  of  the  month,  so  that  in  tills  Instance 
the  time  for  the  charging  of  the  tax  of  1913 
to  the  sale  of  1911  arrived  before  the  period 
allowed  for  redemption  had  expired.  Bat 
a  tax  sale  made  on  the  first  Tuesday  of  Sep- 
tember in  1912  (September  Sd)  would  have 
been  ripe  for  a  deed  on  September  4, 1916.  and 
the  1914  tax  could  not  have  been  added  to 
the  amount  due  under  the  sale  until  Septem- 
ber 7th.  It  is  therefore  clear  that  the  notice 
published  In  April,  1916,  could  not  include 
the  tax  of  1914,  as  a  part  of  Oie  amount  re- 
quired to  redeem  from  the  sale  of  1912.  An 
interpretation  that  would  result  in  the  de- 
linquent tax  of  the  prior  year  being  some- 
times Included  and  sometimes  excluded,  ac- 
cording to  the  day  of  the  month  on  whlcb  tlie 
tax  sale  happens  to  fall,  is  not  <me  to  be  ft- 
vored.  We  conclude  that  the  tax  of  1913 
should  not  have  been  Ibcluded  In  the  amount 
stated  In  the  redemption  notice. 

The  overstatement  of  the  amount  required 
by  the  statute  Is  a  ground  for  setting  aside 
the  deed.  Shinkle  v.  Meek,  09  Kan.  388, 
76  Pac.  837.  In  Watklns  v.  Inge,  24  Kan. 
612,  a  tax  deed  was  upheld  in  which  the 
unpaid  tax  of  the  preceding  year  was  not 
Included  in  the  amount  named  in  the  redemp- 
tion notice.  In  behalf  of  the  appellant  it  is 
suggested  that  the  opinion  contains  an  inti- 
mation that  the  notice  was  defective  in  tbls 
regard,  but  that  the  defect  was  not  sufficient 
to  avoid  the  deed.  There  the  court  merely 
passed  on  what  was  before  it,  but  dete^ 
mined  that  the  deed  was  valid,  even  assam- 
Ing  that  the  tax  of  the  preceding  year  should 
have  been  shown. 

The  judgment  is  affirmed.  All  the  Josde- 
es  concurring. 
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DO  WaatL  SU) 
PETERSON  T.  OITT  OF  SEATTLE. 
(No.  1446a) 

iupreme    Court   of   Washington.     March  22, 
1918.) 

MnnioiFAL  CoBPOBATiONS  «=9791(2)— Db- 

FECTIVK  SIDKWAI.KS  —  NOTIOK  —  PSKSUKP- 
TIONS. 

Notice  of  a  defect  in  any  portion  of  the 
rect  of  a  city  may  be  imputed  to  the  dty, 
om  the  existence  thereof  for  such  time  as 
ould  ordinarily  bring  it  to  the  knowledge  of 
iasonably  prudent  officers,  charged  with  the 
ity  of  maintaining  such  street  in  a  safe  coo- 
tion  for  travel. 

,  Municipal  Cokpobations  «=»791(2)— Db- 
FECTivE  Sidewalks  —  Nones  —  pkesump- 

TIONB. 

When  a  defect  in  a  sidewalk  exists  in  a 
!nse  business  section  of  a  large  city,  where  the 
ty  is  charged  with  a  much  greater  degree  of 
tre  in  maintaining  its  streets  in  a  safe  condi- 
on  for  pabUc  use,  the  city  ought  to  be  pre- 
imed  to  know  of  defects  therein,  which  arc  or 
ight  be  reasonably  expected  to  endanger  per- 
ms traveling  thereon,  very  soon  after  the  com- 
tg  into  existence  of  such  defects. 
Municipal  Cobpobations  «=9819(6)— Db- 
FECTivE  Sidewalks  —  NonoE  —  Pbbsump- 

TI0N8. 

Where  a  defective  trapdoor  was  in  a  side- 
alk  in  a  dense  business  part  of  the  city  and 
le  door  was  smooth  and  springy,  indicating  im- 
roper  construction,  and  the  surface  thereof  was 
iry  smooth,  suggesting  that  it  had  been  there 
ir  a  long  time,  and  the  city  offered  no  cvi- 
>nce  on  the  qnestlon  of  notice,  the  trial  court 
as  warranted  in  imputing  to  the  city  knowl- 
Ige  of  the  defect. 
Evidence  <8=»207(2)  —  Defective  Side- 
walks— Actions'  pob  Injubibs — NonoB. 

In  action  for  injuries  on  sidewalk,  where 
laintiS's  counsel  offered  to  file  certified  copy 
:  claim  filed  with  the  city,  a  copy  of  which  was 
itached  to  the  complaint,  and  counsel  for  the 
ty  said,  "I  would  Uke  to  have  your  honor  look 
t  it,"  the  fact  of  filing  the  claim  was  admits 
id,  though  not  the  sufficiency  of  form. 

Department  1.  Appeal  ftom  Stipertor 
ourt,  King  County;  Kenneth  Macklntosli, 
adge. 

Action  by  August  Peterson  against  the  City 
r  Seattle.  Judgment  for  plaintiff,  and  tbe 
Ity  appeals.    Affirmed. 

Hugh  M.  Caldwell  and  Frank  S.  Griffith, 
otb  of  Seattle,  for  appellant  Thomas  J. 
asey,  of  Seattle,  for  respondent 

PARKER,  J.  The  plaintiff,  Peterson,  seeks 
ecovery  of  damages  for  personal  Injury 
rhlcb  he  claims  to  have  sustained  as  the  re- 
alt  of  the  negligence  of  the  defendant  city 
%  maintaining  or  permitting  to  exist  a  dan- 
eroos  defect  in  one  of  its  sidewalks  situat- 
d  in  the  business  section  of  the  city.  Trial 
a  the  superior  court  for  King  county  sitting 
without  a  Jury  resulted  In  findings  and  Judg- 
lent  in  favor  of  the  plaintiff,  awarding  him 
.amages  In  the  sum  of  $500,  from  which  the 
Ity  has  appealed  to  this  court 

The  principal  contention  here  made  by 
ounsel  for  the  city  is  that  the  evidence  falls 
o  show  that  the  city  had  notice  of  the  ez- 
stence  of  the  defect  in  the  sidewalk  which 


caused  resiwndent's  Injury.  There  was  no 
evidence  Introduced  showing  actual  notice  on 
the  part  of  the  dty,  so  our  problem  is.  Was 
the  defect  such  as  to  warrant  the  trial  court 
in  concluding  that  notice  thereof  should  be 
Imputed  to  the  cUyt  Respondent  testified 
in  part  as  follows: 

"I  -was  walking  down  «n  EHrst  avenue,  and 
thero  was  a  little  snow  and  ice,  and  I,  as  I 
come  near  that  hotel,  •  *  •  the  Wright  ho- 
tel, walking  along  the  same  as  I  always  do, 
and  all  at  once  I  just  fell  back,  just  tight  as 
T  <-nuld.  and  my  feet  went  up  in  the  air,  and 
I  lay  stunned  there.  •  *  •  There  are  some 
trapdoois,  and  they  are  rounding,  and  also  they 
were  slippery,  and  they  also  wore  sprung, 
•  *  ♦  so  that  they  go  down.  •  ♦  *  Q. 
Tell  the  court  what  kind  of.  sidewalk  it  is  all 
around  those  trapdoors,  whether  it  is  a  board 
sidewalk,  or  a  cement  sidewalk.  A.  It  is  ce- 
ment I  haven't  seen  any  all  over  the  city-^I 
never  saw  any  such  trapdoors.  It  is  a  public 
death  trap.  There  ought  to  be  some  other 
doors,  which  are  rough ;  but  those  are  per-  • 
fectly  smooth,  and  then  rounded,  and  they  give 
way.  Q.  What  do  you  mean  by  them  giving 
way?  A.  Sink  down.  Q.  When  there  is  weight 
applied  to  them  on  the  upoer  side?  A.  Yes,  sir; 
when  you  step  on  them  in  the  middle  they  eink 
down.  Q.  Does  the  cement  sidewalk  sink  down 
if  you  step  on  that?  A.  No;  it  is  the  trapdoor. 
The  sidewalk  is  all  right.  It  is  only  the  trap- 
doors that  knocked  me  out.  •  •  *  Q.  The 
sidewalk  was  all  covered  with  snow  wasn'>t  it? 
A.  Xcs,  sir.  •  •  *  Q.  Was  it  uncovered  at 
that  time  so  you  could  see  it ;  that  is  it  was  so 
you  could  see  the  iron?  A.  No,  •  *  •  Q. 
Did  you  clear  it  off?  A.  I  did  not  clear  it  off. 
My  foot  did.  •  •  •  Q.  Xoa  were  able  at 
that  time  to  observe  the  door  and  look  at  it 
Did  you  examine  it  that  day?  A.  No,  sir; 
but  I  have  examined  it  many  times  since.  Q. 
How  many  people  do  you  think  walk  over  that 
sidewalk  in  a  day?  A.  I  don't  know;  lots  of 
them.  Q.  Thousands  of  them?  A.  Xes.  *  *  • 
Q.  I  say  snow  is  pretty  dangerous  stuffs  A 
It  is  the  doors  themselves,  and  the  giving  away. 
If  they  had  been  solid  I  never  would  have 
slipped.  •  •  •  Q.  How  much  did  those  doors 
give?  A.  Give  an  inch  or  two.  Q.  Aren't  they 
smooth  and  level  with  the  sidewalk?  A.  They 
are  smooth  and  round.  •  •  »  They  are 
smooth  and  level  with  the  sidewalk,  but  there 
is  a  kind  of  rounding,  just  as  smooth  as  glass 
too,  and  when  you  step  on  them,  unless  they 
fixed  them,  they  give  way.  •  •  *  Q.  You 
have  been  down  there  a  number  of  times  since? 
A.  Yes.  Q.  Are  they  the  same  now  as  they 
were  then?    A.  They  look  the  same." 

None  of  this  testimony  is  diluted.  In- 
deed, the  dty  offered  no  evidence  upon  the 
trial.  We  note  that  the  leading  questions 
above  quoted  were  asked  respondent  by  coun- 
sel for  the  dty  upon  cross-examination.  We 
have  quoted  the  testimony  only  in  so  far  as 
it  touches  the  question  of  imputed  notice  of 
the  defect  to  the  city;  there  being  no  ques- 
tion presented  here  as  to  the  existence  of  the 
defect  or  as  to  its  l)elng  the  proximate  cause 
of  respondent's  injury. 

Counsel  for  the  dty  rely  upon  our  dedidons 
In  the  following  cases:  Wilton  v.  Spokane, 
73  Wash.  619,  132  Pac.  404,  L.  R.  A.  1917D, 
234;  Belles  v.  Tacoma,  79  Wash.  200,  140 
Pac.  324 ;  Chase  v.  Seattle,  80  Wash.  61,  141 
Pac.  180;  MacDermld  v.  Seattle,  93  Wash. 
167, 160  Pac.  290. 
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In  the  WQton  Case  Independent  contractors 
doing  construction  work  for  tbe  city  bad 
left  a  concealed  charge  of  dynamite  in  tbe 
street  Some  time  after  the  completion  of 
the  work  tbe  plaintiff,  a  workman  engaged 
in  setting  power  line  poles,  came  in  contact 
with  tbe  dynamite,  causing  It  to  explode,  re- 
sulting in  his  Injury.  Tbe  dty  bad  no  actual 
notice  of  it  being  there,  and  it  was  held  that 
no  notice  thereof  could  be  imputed  to  tbe 
dty,  since  the  dynamite  was  concealed  and 
"there  was  no  sort  of  diligence  that  the  dty 
could  have  exercised  which  would  have  made 
it  acquainted  with  the  fact"  Plainly  that 
is  quite  a  different  situation  from  tbe  one 
here  involyed,  in  so  far  as  we  are  concern- 
ed with  the  question  of  imputed  notice  to 
the  dty. 

In  the  Belles  Case  the  alleged  defect  con- 
sisted of  a  very  shallow  worn  depression  in 
the  floor  of  the  waiting  room  of  tbe  dty's 
municipal  dock.  The  depression  was  only 
about  a  quarter  of  an  inch  below  the  common 
level  of  the  floor.  While  it  was  held  as  a 
matter  of  law  that  such  a  small  defect  in 
the  floor  would  not  render  the  city  liable  In 
damages,  upon  tbe  question  of  knowledge  of 
the, defect  being  Imputed  to  the  dty  author- 
ities, we  said: 

"True,  the  officers  of  the  dty  conld  have  dis- 
covered, by  an  examination  of  the  floor,  that  the 
particoiar  plank  complained  of  had  worn  fast- 
er than  other  planks  sttrronnding  it  and  that 
its  center  was,  to  a  certain  degree,  lower  than 
such  surrounding  planks.  But  they  were  not 
bound  by  this  to  assume  that  it  was  in  snch  a 
defective  condition  as  to  be  dangerons.  Tbe 
common  observations  of  their  everyday  life 
would  tell  them  that  it  was  not  so.    *    *    *  " 

That  was  little  else  than  a  holding  that  the 
defect  was  so  insignificant  in  character  that 
even  knowledge  of  it  on  the  part  of  the  dty 
would  not  be  knowledge  that  its  existence 
was  suggestive  of  danger  to  the  people  pass- 
ing over  it  We  are  not  satisfied  that  this 
defect  can  be  so  viewed. 

In  tbe  Chase  Case  the  alleged  defect  was 
in  a  street  partly  closed  to  public  travel  be- 
cause of  the  construction  of  a  sewer  therein, 
and  known  to  be  so  closed  by  the  plaintiff, 
who  was  injured  by  driving  upon  it  The 
prlndpal  ground  of  tbe  decision  against  the 
plaintiff  was  his  own  negligence  and  want  of 
care.  The  particular  defect  however,  had 
existed  only  a  few  hours,  and  was  evidently 
caused  by  rain  falling  the  night  previous, 
and  therefore,  under  the  particular  drcum- 
stances  of  tbe  case,  knowledge  thereof  was 
held  not  imputable  to  the  city.  It  was  not 
a  defect  at  a  point  where  there  was  supposed 
to  be  any  considerable  amount  of  travd  at 
the  time.  We  think  tliat  decision  is  not  con- 
trolling in  this  case. 

Tbe  MacDermid  Case  is  in  point  here  only 
In  that  it  lays  down  a  general  rule  touching 
the  comparative  degree  of  care  a  city  must 
exercise  in  maintaining  its  streets  and  side- 
walks under  differing  conditions  in  different 
portions  of  the  dty.     On  page  170  of  93 


Wash.,  on  page  291  of  100  Pac.,  of  tlie  deci- 
sion we  said: 

"The  third  claim  of  error  is  that  the  court 
erred  In  using  this  language  in  an  instmctioD: 
'In  a  remote  locality,  a  suburb  of  the  city,  where 
the  highway  is  seldom  or  infrequently  used,  tlie 
same  degree  of  care  would  not  be  expected  as  ia 
a  locality  where  crowds  assemble  and  wbei* 
travel_  is  frequent'  This  U  only  part  of  an  in- 
struction, in  whidi  the  court  charged  the  jar; 
that  the  decree  of  caro  imposed  by  law  on  the 
city  in  maintaining  its  streets  was  in  propor- 
tion to  the  danger  to  be  apprehended  from  the 
use  of  the  streets,  and  that  in  determining  luch 
question  the  circumstances  and  surroondiop 
with  regard  to  the  place  of  accident  should  be 
taken  into  consideration.  Beading  this  insane- 
tion  as  a  whole,  we  see  no  fault  in  it" 

This  bad  reference  to  the  question  of  im- 
puted notice  to  the  dty  of  the  defect  There 
was  no  proof  of  actual  notice  in  that  cut 
The  defect  here  in  question,  causing  tbe  In- 
Jury  to  respondent  was  in  a  sidewalk  located 
in  a  dense  business  section  of  the  dty,  where 
thousands  of  people  passed  every  day,  ao  the 
rule  approved  in  the  MacDermid  Case  seems 
applicable  here. 

(1, 2]  That  notice  of  a  defect  in  any  por- 
tion of  tbe  street  qf  a  dty  may  l>e  Imputed  to 
the  dty,  from  tbe  existence  thereof  for  sodi 
time  as  would  ordinarily  bring  It  to  the 
knowledge  of  reasonably  prudent  oSeen 
charged  with  the  duty  of  mainhiiiitng  sudt 
street  In  a  safe  condition  for  travel,  seems  to 
be  wdl-settled  law.  See  Sutton  t.  Snoho- 
mish, 11  Wash.  24,  39  Pac  273,  48  Am.  St 
Rep.  847,  in  addition  to  tbe  cases  above  no- 
ticed. If  the  defect  be  one  existing  In  a  le- 
mote  and  sparsely  populated  residence  sob- 
arb  of  the  dty  where  there  is  but  little  trav- 
el and  little  occasion  for  diligence  on  tbe 
part  of  the  dty  officers  looking  to  the  care 
of  streets,  no  doubt  a  defect  of  no  very  seri- 
ous nature  would  not  be  presumed  to  be 
known  to  the  dty  authorities  for  some  con- 
siderable time  following  its  coming  into  ex- 
istence. And  a  very  serious  and  dangerons 
defect  in  snch  an  isolated  district  It  would 
also  seem  should  be  presumed  to  become 
known  to  the  dty  authorities  in  a  shorter 
time.  It  would  also  seem  that  when  a  de- 
tect in  a  sidewalk  exists  in  a  dense  business 
section  of  a  large  dty,  where  the  dty  Is 
charged  with  a  much  greater  degree  of  cars 
in  maintaining  its  streets  in  a  safe  condition 
for  public  use,  the  dty  ought  to  be  presumed 
to  know  of  defects  therein,  which  are  or 
might  be  reasonably  expected  to  endanger 
persons  traveling  thereon,  very  soon  after 
the  coming  Into  existence  of  sudi  defects. 
These  considerations  lead  to  the  conclusioii 
that  the  question  of  the  time  within  whldi 
notice  of  a  defect  in  a  public  street  should 
be  imputed  to  tbe  dty  Is  determinable  largel; 
from  the  circumstances  of  each  particular 
case. 

[S]  We  have  then  these  facts  which  seem 
to  us  sufiBclent  to  warrant  the  trial  court  ta 
Imputing  to  the  dty  knowledge  of  the  defect 
in  question:  (1)  Tbe  existence  of  ttte  Mto 
tlve  trapdoor  in  tbe  sidewalk  In  a  dense  bod- 
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ness  part  of  the  city;  (2)  the  smooth  and 
springy  conclltlon  of  the  trapdoor,  suggeeting 
the  probability  of  accident  to  some  one  pass- 
ing over  it,  especially  in  that  locality  where 
so  many  people  passed  over  it ;  (3)  the  prob- 
ability that  the  then  condition  of  the  trap- 
door was  the  result  of  its  manner  of  con- 
struction; and  (4)  the  smoothness  of  the  sur- 
face of  the  trapdoor,  suggesting  that  it  was 
not  recently  placed  there.  These  facts  may 
not  yeiy  conclusively  support  the  trial  court's 
decision  on  the  question  of  the  city's  Imputed 
knowledge  of  the  defect;  but,  since  the  dty 
offered  no  evidence  touching  this  Question,  we 
feel  constrained  to  leave  the  trial  court's 
conclusion  undisturbed. 

[4]  Some  contention  is  made  in  appellant's 
behalf  that  respondent  cannot  recover  be- 
cause of  failure  of  proof  of  the  filing  of  his 
claim  with  the  city  prior  to  the  commencing 
of  this  action.  The  filing  of  his  claim  in  due 
form  was  pleaded  by  respondent,  and  a  copy 
thereof  attached  to  his  complaint.  The  gen- 
eral denial  of  the  city  in  its  answer  seems  to 
deny  this  allegation  of  respondent's  com- 
plaint When  respondent's  case  was  rested 
at  the  trial,  his  counsel  said  to  the  court, 
"Outside  of  the  certified  copy  of  the  claim 
which  I  will  file.  If  counsel  insists  on  It,  that 
is  the  plaintiff's  case,"  to  which  counsel  for 
the  dty  replied,  "I  would  like  to  have  your 
honor  look  at  it"  Counsel  for  the  dty  did 
not  make  any  motion  or  further  remarks  to 
the  trial  court  suggesting  failure  of  proof  in 
this  particular.  A  copy  of  the  claim  being 
attached  to  the  complaint  and  before  the 
court,  we  think,  under  the  circumstances,  the 
ronarks  of  counsel  for  the  city  should .  be 
construed  as  a  waiver  of  formal  proof  of 
the  filing  of  respondent's  claim.  In  other 
words,  the  attitude  of  counsel  for  the  dty 
should  be  construed  as  an  admission  of  the 
fact  of  filing  the  daim,  though  not  of  its 
soffldency  as  tq  form.  It  is  not  now  contend- 
ed, however,  that  it  was  defldent  in  form. 

The  Judgment  Is  affirmed. 

BLLIS,  O.  Jv  and  WBBSTBB,  J.,  concur. 
(100  wanii.  say 

ATI/HORB  et  al.  v.  CITT  OF  SBATTLH. 
(No.  14353.) 

(Supreme  Court  of  'Washington.    March  12, 
1918.) 

1.  LnoTATioN  or  Actions  «=>32(2)— Taking 
Pbopestt  roB  Pdbuo  Use  —  Actions  fob 
Compensation. 
Although  landowner  who  stands  by  and  al- 
lows a  mnnicipality  to  take  his  property  by  ir- 
regular means  and  use  it  for  a  street  may  be 
estopped  to  sue  for  the  recovery  of  the  land,  he 
can  still  sue  for  compensation  any  time  before 
the  munidpality  has  acquired  title  t^  prescrip- 
tion, and  hence  C!ode,  {  169,  subd.  1,  relating  to 
actions  for  trespass  upon  real  property,   and 
section  165,  relating  to  actions  for  which  pro- 
vision is  not  otherwise  made,  and  the  period 
of  limitationB  applicable  to  actions  for  the  re- 


covery of  consequential  damages  to  property  not 
appropriated,  do  not  apply. 

2.   ESTOPPKI,  «=393(1)  —  AcQUIBSOBNOt  —  Im- 
PBOVEMENTS— COMPKNSATION. 

One  who  by  his  acts  induces'  another  to  put 
valuable  improvements  on  his  land  under  the 
belief  that  he  will  not  reclaim  the  property  will 
not  be  allowed  to  recover  possession,  but  he  is 
entitled  to  compensation. 

Department  1.  Appeal  from  Superior 
Court,  King  County;   John  S.  Jurey,  Judge. 

Action  by  Reeves  Aylmore,  Jr.,  and  others, 
against  the  City  of  Seattle.  Judgment  for 
defendant,  and  plaintiffs  appeal.    Reversed. 

S.  H.  Kelleran,  of  Seattle,  for  appellants. 
Hugh  M.  Caldwell  and  James  A.  Dougan, 
both  of  Seattle,  for  respondent 


'WEBSTER,  J.  This  is  an  action  to  recover 
the  possession  or,  in  the  alternative,  the  val- 
ue of  property  alleged  to  have  been  taken  and 
appropriated  to  public  use.  The  amended 
complaint  in  the  cause,  which  was  commenc- 
ed on  October  17,  1916,  alleges  in  substance 
that  the  plaintiffs  are  the  owners  of  three 
parcels  of  land  in  the  dty  of  Seattle;  that  in 
1913  the  defendant,  without  their  consent, 
entered  upon  and  commenced  to  improve  the 
property  as  parts  of  certain  public  thorough- 
fares, which  improvement  was  completed  and 
the  streets  opened  for  travel  in  the  snmmer  of 
1914;  that  the  defendant  is  now  devoting  the 
property  to  such  public  use  without  the  plain- 
tiffs' consent  and  without  having  condemned 
or  paid  therefor,  or  acquired  title  thereto,  and 
that  in  1913  the  plaintiff  Aylmore  notified  the 
defendant  in  writing  that  it  was  proceeding  in 
the  premises  without  having  complied  with 
the  law,  and  requested  that  an  action  be  in- 
stituted for  the  purpose  of  condemning  and 
paying  for  the  property,  which  request  was, 
on  October  20,  1913,  denied.  The  prayer  is 
for  the  recovery  of  the  land,  or.  In  the  alter- 
native, that  plaintiffs  have  Judgment  for  its 
value. 

The  defendant  answered,  pleading  among 
other  defenses  the  two-year  end  the  three- 
year  statutes  of  limitation.  Thereafter  in  due 
time  the  case  came  on  for  trial  before  a  Jury, 
and  when  the  plaintiffs  called  their  first  wit- 
ness the  defendant  objected  to  the  introduc- 
tion of  any  evidence  upon  the  ground  that  It 
affirmatively  appeared  frran  the  amended 
complaint  that  the  action  was  barred  by  limi- 
tation, w'hich  objection  was  sustained  and 
Judgment  of  dismissal  entered.  The  plain- 
tiffs have  appealed.   ' 

'Whether  the  action  Is  barred  depends  upon 
which  of  the  various  statutes  of  limitation  is 
applicable  to  a  proceeding  of  this  character. 
Appellants  assert  that  the  action,  bdng  one 
for  the  recovery  of  compensation  £:naranteed 
by  the  Constitution  to  the  owner  of  land  tak- 
en for  public  use,  is  not  barred  until  the  de- 
fendant has  acquired  title  to  the  property  by 
prescription.     Respondent  conteids  that  the 
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plalntlfFa,  havliig  stood  by  and  permitted  tbe 
city  to  take  and  Improve  the  property  as  por- 
tions of  public  streets,  are  estopped  from 
maintaining  ejectment  for  the  recovery  of 
the  land,  and  are  restricted  to  an  action  for 
damages  which  action  Is  barred  either  by 
subdivision  1  of  section  159  of  the  Code,  relat- 
ing to  actions  for  trespass  upon  real  property, 
or  by  section  165,  relating  to  actions  for 
which  provision  is  not  otherwise  made. 

[1]  Tbe  precise  question  thus  presented  is 
one  of  first  Impression  in  this  court  It  Is 
manifest  however,  that  the  action  Is  not 
governed  by  the  three-year  statute.  We  have 
repeatedly  held  that  a  municipality,  In  taking 
private  property  for  public  use,  acts  in  its 
sovereign  capacity  and  not  as  a  trespasser. 
Having  the  right  to  take,  whatever  its  pro- 
cedure or  lack  of  procedure,  it  is  not  a  wrong- 
doer. Kincald  y.  Seattle,  74  Wash.  617,  134 
Pac.  504,  135  Pac.  820 ;  Casassa  v.  Seattle,  75 
Wash.  367, 134  Pac.  1080 ;  Domrese  v.  Boslyn, 
89  Wash.  106,  154  Pac.  140. 

Nor  Is  It  controlled  by  the  period  of  limita- 
tion applicable  to  actions  for  the  recovery 
of  consequential  damages  to  property  not  ap- 
propriated. The  only  sense  In  which  this 
action  may  be  considered  as  one  for  damages 
Is  that  the  amount  sued  for  is  unliquidated. 
The  city  has  not  damaged  appellants'  prop- 
erty, but  has  actually  taken  It  from  them. 
They  are  not  proceeding  to  recover  for  an 
Injury  to  property,  but  are  seeking  to  obtain 
Just  compensation  In  the  way  of  payment 
for  private  property  actually  taken  and  de- 
voted to  public  use. 

The  rule  applicable  to  actions  for  damages 
properly  so  called  Is  stated  in  Lewis  on  Em- 
inent Domain  (3d  Ed.)  f  968,  In  this  lan- 
guage: 

"Whenever  there  is  an  unlawful  entry  upon 
property  for  the  purpose  of  appropriating  it  to 
public  use,  or  whenever  it  is  injured  by  tbe  con- 
struction or  operation  of  public  works,  so  as  to 
afford  the  owner  a  cause  of  action,  the  owner 
may  have  redress  by  any  of  the  appropriate 
common-law  remedies,  and  the  general  statute 
of  limitationB  will  apply  thereto. ' 

While  the  rule  with  respect  to  actions  seek- 
ing compensation  for  property  actually  taken 
is  stated  in  section  907  of  the  same  work  as 
follows: 

"We  have  seen  that,  where  property  is  enter- 
ed upon  and  appropriated  to  public  use  without 
complying  with  the  law,  the_  owner  may  waive 
the  tort  and  sue  for  his  just  compensation. 
The  same  rule  applies  where  the  entry  is  by 
consent  and  the  question  of  compensation  is  left 
for  future  adjustment  In  such  cases  the  ac- 
tion for  just  compensation  is  not  barred,  except 
by  adverse  posses.<uon  for  the  requisite  period  to 
establish  a  title   b;   prescription." 

The  reason  for  this  distinction  is  perfectly 
obvious.  A  corporation  possessing  the  right 
of  eminent  domain  may  acquire  property  for 
its  public  uses  in  one  of  three  ways  only: 
(a.)  By  purchase ;  (b)  by  condemning  and  pay- 
ing for  the  property  In  tbe  manner  provided 
by  law;  and  (c)  by  adverse  possession  for 
the  statutory  period.     If  the  right  of  the 


owner  to  recover  compensation  for  property 
actually  taken  -  is  barred'  before  the  expira- 
tion of  the  prescriptive  period,  this  anoma- 
lous situation  will  result:  He  will  continue 
to  be  the  owner  of  the  property  until  he  loses 
bis  title  by  adverse  possession,  yet  during  the 
interval  he  cannot  exercise  a  single  act  of 
beneficial  ownersiiip  or  do  any  act  to  toll  the 
running  of  the  Statute.  He  will  be  deprived 
of  the  use  and  enjoyment  of  property  which' 
belongs  to  him,  both  in  law  and  In  equity, 
while  the  one  who  has  taken  It  without  title 
either  legal  or  equitable  can  exercise  over  It 
every  right  ordinarily  Incident  to  ownership. 
We  are  unable  to  appreciate  a  condition 
where  an  owner  Is  deprived  of  all  right  of 
enjoyment,  while  another  who  holds  no  sort 
of  title  to  the  property  may  use  and  deal 
with  It  as  his  own.  Title  cannot  be  invested 
where  none  has  been  divested.  To  hold  oth- 
erwise is  to  sanction  a  custom  belonging  to 
an  age  long  since  passed,  wUch  permitted 
one  to  acquire  property  of  another  merely  by 
taking  It  provided  he  was  strong  enough  to 
retain  It 

"Where  the  Constitntion  either  expressly,  or 
as  interpreted  by  the  courts,  requires  compen- 
sation to  be  first  made  for  property^  taken  for 
public  use,  a  law  wliich  casts  the  initiative  up- 
on the  owner  and  requires  him  to  prosecute  his 
claim  for  compensation  within  a  time  limited 
or  be  barred,  is  iDvaiid.  When  under  such  a 
Constitution  property  is  appropriated  to  public 
use  without  complying  therewith,  the  owner's 
right  to  compensation  is  not  barred,  except  by 
adverse  possession  for  the  prescriptive  period." 
Lewis,  Eminent  Domain  <3d  Ed.)  I  966. 

See,  also,  Nldiols  on  Eminent  Domain  (2d 
Ed.)  p.  968 ;  Kandolph  on  Eminent  Domain 
{  393;  Mills  on  Eminent  Domain  (2d  Ed.) 
f  346;   10  R.  C.  L.  p.  236. 

In  the  case  of  Salt  Lake  Inv.  Co.  v.  Oregon 
Short  Line  R.  Co.,  46  Utah,  203, 148  Pac.  439, 
decided  by  the  Supreme  Court  of  Ctab  in 
1914,  it  Is  said: 

"The  evidence  shows  the  entry  and  taking 
to  have  been  in  March  or  April,  1906.  The  ac- 
tion was  commenced  in  December,  1912,  more 
than  six  and  less  than  seven  years  from  the  tak- 
ing. The  contention  is  first  made  that  the  ac- ' 
tion  is  barred  by  provisions  of  Comp.  Laws 
1907,  f  2877,  eubdiv.  2,  which  provide  that  'an 
action  for  waste  or  trespass  of  real  property* 
must  be  commenced  within  three  years.  Ajud,  if 
that  section  is  held  not  applicable,  then  the 
further  claim  is  made  that  the  action  is  barred 
by  the  provisions  of  section  2883,  which  pro- 
vide that  'an  action  for  relief  not  hercinbefora 
provided  for  must  be  commenced  within  four 
years.'  The  complaint  is  broad  enough  to  re- 
cover on  the  theory  stated  by  the  appellant  'com- 
pensation for  tbe  taking  of  private  property  for 
public  use.'  'The  case  was  tried  by  both  par- 
ties, and  was  without  objection  submitted  to  the 
jury,  on  that  theory.  The  pleadings  idmit  a 
talking  for  a  public  use  and  an  exclusive  and 
continuous  occupation  and  possession,  without 
tbe  consent  of  the  plaintiff  and  without  the  in- 
stitution of  eminent  domain  or  condemnation 
proceedings.  We  think  in  such  case  neither  sec- 
tion referred  to  is  applicable,  but  that  the  pro- 
visions of  section  2860  requiring  actions  or  de- 
fenses founded  on  realty  to  be  commenced  with- 
in seven  years  are.  By  those  provisions  the 
action  is  not  barred.  Our  Constitution  and 
statute  require  compensatioii  tp  be  first  made 
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for  private  property  taken  for  public  use;  and, 
where  property  Is  entered  npon  and  appropriat- 
ed to  public  use  without  complying  with  the 
law,  the  owner  may  waiye  the  tort  and  sue 
for  his  Just  compensation.  In  such  case  the 
action  is  not  barred,  except  by  adverse  poasea- 
Bion  for  the  regnired  period,  here  seven  years." 

S«e,  also,  I«hlgb  Valley  B.  R.  Oo.  y.  Mc- 
Farlan,  43  K.  J.  Law,  605;  McOlinton  ▼. 
Plttsbnrph,  etc.,  R.  Co.,  66  Pa.  404:  Organ 
V.  Memphis,  etc.,  R.  Co.,  61  Ark.  235,  11  S.  W. 
.66;  r^yee  Com'ra  v.  Dancy,  66  MlBS.  385,  3 
So.  668;  Pawnee  County  y.  Storm,  84  Neb. 
735,  52  N.  W.  606 ;  Klme  v.  Cass  COnnty,  71 
Neb.  677,  99  N.  W.  546,  101  N.  W.  2,  8  Ann. 
Cas.  853 ;  Doyle  v.  Kansas  City,  etc.,  R.  Co., 
113  Mo.  280,  20  S.  W.  970:  Texas  West  R. 
Oo.  y.  Cave,  80  Tex.  187,  15  8.  W.  788;  Chi- 
cago, etc.,  R.  Co.  y.  Johnson. (Tex.  Civ.  App.) 
156  S.  W.  253 ;  Faulk  v.  MJssonrl  River,  etc., 
R.  Co.,  28  S.  D.  1,  182  N.  W.  233,  Ann.  Caa. 
1913E,  1130  and  note;  Johnson  y.  IHtch 
COm  32  S.  D.  499,  148  N.  W.  959;  Burrall  v. 
Am.  TeL  &  Tel.  Co.,  224  IlL  266,  79  N.  B.  706, 
8  I«  R.  A.  (N.  S.)  1091. 

We  are  not  unmindfnl  that  the  aathorltfes 
are  in  conflict  npon  tbe  question  here  in- 
volved, bnt  we  are  convinced  the  rule  sap- 
ported  by  tbe  foregoing  authorities  Is  tbe 
one  sustained  by  the  better  reasoning. 

[2]  While  this  court  has  held  in  numerous 
cases  that  a  landowner  who  stands  by  and 
permits  a  corporation  to  go  upcm  his  land 
and  construct  thereon  an  expensive  pubUc 
improvement  without  having  acquired  tbe 
rlf^t  so  to  do,  either  by  agreement  or  con- 
demnati<«,  is  estopped  from  thereafter  maln- 
tatntng  an  action  In  electmmt  or  a  suit  for 
injunctive  relief,  but  Is  confined  to  an  action 
for  compensation,  yet  the  application  of  the 
principle  is  no  broader  than  the  reason  upon 
which  it  is  based.  The  rule  rests  in  equita- 
ble estoppel,  and  is  sustained  by  considera- 
tions of  public  policy.  Where  one  stands  by 
and  sees  his  property  taken  and  Improved  at 
large  expense  for  the  convenience  and  wel- 
fare of  the  public,  and  thereafter  seeks  to 
enjoin  such  use  of  the  property,  or  to  eject 
the  occupant  therefrom,  and  thus  cause  great 
damage  to  tbe  corporation  on  the  one  hand 
and  seriouB  inconvenience  to  the  public  on 
tbe  other,  be  is  Justly  denied  such  relief  for 
the  reason  that  be  can  be  adequately  protect- 
ed by  receiving  compensation.  But  it  does 
not  follow  that  he  may  be  permanently  de- 
prived of  his  property  without  compensation, 
or  tlut  he  shall  be  placed  in  any  worse  posi- 
tion, so  far  as  his  right  to  a  money  Judgment 
is  concerned,  than  he  would  have  occupied 
bad  be  not  acquiesced  in  the  Improvement. 
Where  one  is  aware  of  the  situation  and  de- 
sires to  insist  upon  bis  strict  legal  rights,  he 
should  proceed  without  unnecessary  delay. 
If  by  his  declarations  or  conduct  be  induces 
anotber  to  believe  that  b?  does  not  Intend  to 
assert  such  rights,  but  is  willing  to  waive 
tbem  for  a  Just  compensation,  and  the  other 
party  In  reliance  thereon  goes  ahead  wltb  tbe 


improvement  in  tbe  expectation  that  pay- 
ment of  a  fair  compensation  will  be  accepted 
in  lieu  of  the  rights  thus  surrendered,  tbe 
courts  may  thereafter  properly  refuse  to  en- 
force those  rights  and  compel  blm  to  accept 
compensation  as  fixed  by  an  impartial  tribu- 
naL  In  other  words,  the  failure  to  pursue 
appropriate  procedure  to  acquire  the  proper- 
ty is  not  fatal  to  the  rights  of  the  party  in 
poBseaaion  provided  it  electa  to  make  full  and 
adequate  compensation  to  the  owner,  but  it 
cannot  bold  the  undisturbed  possession  of  tbe 
property  of  another  and  elect  not  to  pay.  As 
was  said  by  Judge  Rudkln  In  Slagbt  v.  North- 
ern Pacific  Railway  Oo.,  89  Wash.  676,  81 
Pac.  1062: 

"If  a  Judgment  in  ejectment  at  law,  or  de- 
cree of  injunction  in  equity,  would  have  tbe  ef- 
fect of  stopping  the  operation  of  the  railroad, 
or  disabling  it  from  discharging  its  duties  to 
the  public,  uere  would  be  strong  and  controlling 
reasons  why  «Dch  jnd^ment  or  decree  should 
not  be  awarded.  But,  if  proceedings  are  stayed 
as  in  this  case,  and  the  only  effect  of  the  judg- 
ment in  ejectment  is  to  compel  the  railway  com- 
pany to  make  compensation  for  tbe  property 
taken,  we  see  no  valid  objection  to  such  proceed- 
ing, on  the  ground  of  public  policy  or  other- 
wise." 

Upon  what  principle  of  law.  Justice,  or 
reason  can  it  be  said  that  because  one  clothed 
with  the  right  to  condemn  private  property 
falls  to  exercise  it,  and  without  complying 
with  the  law  goes  upon  the  property  of  an- 
other and  carries  out  its  public  purposes 
without  lUndrance  or  interference  from  the 
owner,  it  should  not  thereafter  be  required  to 
do  what  it  should  have  done  In  the  first  in- 
stance— make  Just  compensation  to  the  own- 
er? Why  should  the  property  holder  whose 
acquiescence  has  redounded  to  the  benefit  and 
convenience  of  the  taker  and  whose  right 
to  compensation  is  in  lieu  of  Ills  property 
have  any  less  period  in  which  to  recover  the 
amount  due  him  than  be  would  have  liad  to 
reclaim  his  property  had  he  not  thus  accom- 
modated the  corporation?  Why  should  a  mu- 
nldpallty  which  has  not  exercised  a  right 
conferred  upon  it  by  the  sovereignty  in  the 
manner  defined  by  the  author  of  the  right 
gain  an  additional  advantage  over  a  private 
owner  by  virtue  of  its  own  unauthorized 
procedure? 

■Moreover,  to  hold  that  the  actibn  for  com- 
pensation is  barred  in  two  years  would  be 
to  read  an  exception  into  the  ten-year  stat- 
ute relating  to  the  recovery  of  real  property. 
The  effect  of  such  a  decision  would  necessari- 
ly be  to  permit  a  title  to  real  property,  for 
all  practical  purposes,  to  be  acquired  by  ad- 
verse possession  for  the  period  of  two  years, 
when  in  all  other  cases  it  could  only  be  ac- 
quired in  ten  years. 

We  think  it  Is  too  plain  for  serious  debate 
that  while  tbe  owner  may  not  by  an  action  of 
ejectment  recover  tbe  property  itself,  where 
be  has  acquiesced  in  its  being  taken  without 
condemnation,  he  may  maintain  an  action  In 
tbe  nature  of  ejectment  to  obtain  tbe  substl- 
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tuted  rdlef.  His  ri{^t  of  recovery  Is  found- 
ed upon  and  grows  out  of  bis  tltte  to  the 
land,  and  until  such  title  Is  lost  by  adverse 
possession  be  should  have  the  right  to  main- 
tain an  action  to  recover  that  which  repre- 
sents the  property  Itself.  Any  other  view  Is 
to  sacrifice  substance  to  mere  form. 

In  Kincald  v.  Seattle,  supra,  Judge  Chad- 
wlck  said: 

"The  remedy  of  the  one  whose  property  is 
taken  is  immaterial  ao  long  as  it  leads  to  com- 
peneation  as  provided  in  the  Constitation." 

Precisely  so.  But  when  the  remedy  afford- 
ed amounts  to  a  denial  or  a  curtailment  of 
such  constitutional  right  it  ceases  to  be  Im- 
materlaL  Thenceforth  It  is  violence  done  to 
the  rights  of  the  Injured  owner.  If  not  to  the 
Constitution  itself.  While  the  respondent's 
position  .may  square  with  the  precept  that 
unto  every  one  that  bath  shall  be  given,  but 
from  him  that  bath  not  shall  be  taken  away 
even  that  which  he  hath,  the  Constitution  of 
Washington  wiU  not  admit  of  Its  application 
to  this  class  of  cases. 

We  conclude  that  the  case  does  not  fall 
within  the  two-year  statute  for  the  reason 
that  It  is  governed  by  the  limitation  pre- 
scribed In  the  ten-year  statute. 

The  Judgment  is  reversed. 

EMilS,  C.  J.,  and  FULLBRTON,  PAR- 
KBR,  and  MAIN,  JJ.,  concur. 

aOO  Wasb.  5M) 
JACOBS  et  ur.  v.  CITY  OF  SEATTLE. 
(No.  14266.) 

(Supreme  Court  of  Washington.    March  12, 
1918.) 

1.  LnnTATioN  or  Actions  9=928(1)— Compen- 
sation —  EiciNKNT  DouAiN  —  Implied  Con- 

TBACT. 

Action  for  compensation,  which  Const,  art. 

1.  i  16,  requires  to  be  ^aid,  for  damage  to 
property  from  an  act  done  in  the  exercise  of  the 
power  of  eminent  domain — operation  by  a  city 
of  an  incinerator  on  adjoining  property — is 
within  Rem.  Code  1915,  {  159,  subd.  3,  prescrib- 
ing a  three  years'  limitation  for  an  action  on 
"a  contract  or  liability    •    *    *    implied." 

2.  Limitation  of  Actions  «=>55(5)--Accbuai. 
OF  Right  to  Compensation— Eminent  Do- 
main. 

Damage  to  adjoining  property  from  opera- 
tion of  a  city  incinerator  in  the  exercise  of  the 
power  of  eminent  domain  commences  not  neces- 
sarily from  its  completion  and  first  operation,  as 
regards  limitation  of  action  for  compensation 
therefor;    but  this  is  matter  of  proof. 

3.  Costs  <S=»32(2)— Two  Tbials— Pbkvailino 
Paktt. 

Under  Rem.  Code  1915,  §  476,  providing 
that  in  an  action  in  the  superior  court  the  pre- 
vailing party  shall  be  entitled  to  his  costs  and 
disbursements,  plaintiffs  are  entitled  to  their 
costs  and  disbursements  incurred  on  the  first 
trial;  demurrer  to  the  complaint  having  been 
sustained  after  the  jury  bad  been  impaneled  and 
the  case  was  proceeding  to  trial  on  the  merits, 
and  they  in  effect  having  been  wholly  successful 
on  the  appeal  therefrom,  as  well  as  on  the  trial 
on  remand,  though  the  court  on  such  appeal  held 
that  their  second  cause  of  action  did  not  state 


facts  entitling  them  to  relief;  that  cause  of  ac- 
tion being  in  substance  the  same  as  the  first 
cause  of  action  properly  pleaded,  except  that  it 
was  grounded  on  negligence  of  defendant,  in- 
stead of  on  the  theory  of  recovering  compensa- 
tion for  damages  from  exercise  of  power  of  emi- 
nent domain,  which  was  that  of  the  first. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh. 
Judge. 

Action  by  George  Jacobs  and  wife  against 
the  City  of  Seattle.  Judgment  for  plaintiffs, 
and  dedTendant  appeals.     Affirmed. 

Hugh  M.  Caldwell  and  James  A.  Dougan, 
both  of  Seattle,  for  appellant  Jay  C.  Allen, 
of  Seattle,  for  respondents. 

PARKER,  J.  The  plaintiffs  Jacobs  and 
wife  seek  recovery  of  compensation  for  dam- 
age to  their  real  property,  caused  and  to  be 
caused  by  the  defendant  city  of  Seattle  in 
the  exercise  of  Its  power  of  eminent  domain, 
the  amount  of  which  compensation  had  not 
been  in  any  maimer  ascertained  or  deter- 
mined prior  to  the  commencement  of  this 
action.  Trial  in  the  superior  court  for  King 
county  sitting  with  a  Jury  resulted  in  ver 
diet  and  Judgment  awarding  the  plaintiffs 
compensation  in  the  sum  of  $1,000,  from 
which  the  city  has  appealed  to  this  court 

This  is  the  second  appeal  of  this  case  to 
this  court  The  first  appeal  was  taken  by 
the  plaintiffs  from  a  Judgment  of  the  su- 
perior court  dismissing  the  case  upon  sus- 
taining the  city's  demurrer  to  the  plaintiffs' 
complaint  and  their  electing  not  to  plead 
further.  That  appeal  was  disposed  of  by 
our  decision  reported  in  93  Wash.  171,  160 
Pac.  299,  L.  R.  A.  1917B,  329,  reversing  the 
Judgment  of  the  superior  court  and  remand- 
ing the  case  to  that  court  holding  that  the 
first  cause  of  action  of  the  complaint  alleg- 
ed facts  entitling  them  to  recover  though 
their  second  cai»e  of  action  did  not  The 
allegations  of  respondents'  first  cause  of  ac- 
tion are  set  out  in  substance,  in  consider- 
able detail  in  our  former  decision.  We  deem 
It  sufficient  here  to  state  that  It  is  therein 
alleged  in  substance  that  the  dty  erected 
a  garbage  incinerator  building  and  plant  on 
a  lot  adjoining  respondents'  lot,  upon  which 
they  have  three  dwelling  houses;  that  the 
city  has  commenced  and  continues  to  op- 
erate its  plant  causing  to  be  brought  to  it 
large  quantities  of  refuse  and  garbage  which 
it  bums  therein,  and  in  doing  so  causes  dam- 
age to  respondents'  property,  in  that  obnox- 
ious vapors,  steam,  smoke,  ashes,  and  pieces 
of  partly  burned  garbage  are  thrown  over 
and  upon  respondents'  property,  which  It 
threatens  to  continue  to  do,  materially  and 
permanently  impairing  its  desirability  and 
usefulness  and  lessening  Its  value;  and  that 
the  city  has  never  acquired  the  right  to  so 
maintain  and  operate  its  Incinerator,  and 
thereby  so  damage  respondents'  property,  by 
any  condemnation  proceeding  looking  to  the 
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ascertalmnent  and  payment  of  the  damage 
80  suffered  by  respondents.  Upon  the  re- 
manding of  the  case  to  the  superior  court, 
following  the  decision  of  this  court,  the  dty 
answered  respondents'  first  cause  of  action, 
denying  the  allegation  of  damages  therein 
made  and  pleading  affirmatively  that  re- 
spondents' cause  of  action  accrued  more  than' 
three  years  prior  to  the  commencement  of 
this  action,  and  Is  therefore  barred  by  both 
the  two-year  and  the  three-year  statutes  of 
limitation. 

[1]  The  principal  contention  here  made  In 
the  city's  behalf,  to  which  all  other  conten- 
tions worthy  -  of  serious  consideration  are 
incidental,  is  that  respondents'  right  of  re- 
covery is  barred  by  the  statutes  of  limita- 
tion. It  appears  from  the  evidence,  and  is 
conceded,  that  the  dty  built  its  incinerator 
building  and  plant  more  than  three  years 
prior  to  the  commencement  of  this  action. 
The  dty  also  began  to  operate  Its  plant  to 
some  extent  more  than  three  years  prior  to 
the  commencement  of  this  action.  It,  how- 
ever, became  a  question  in  the  trial  of  the 
case,  according  to  respondents'  theory,  whidi 
was  adc^ted  by  the  trial  court,  when  the 
operation  of  the  incinerator  first  became 
such  as  to  result  in  actual  damage  to  re- 
spondents' property.  This  question  was  ac- 
ocHrdlngly  submitted  by  the  court  to  the  Jury 
for  a  special  finding  thereon  in  addition  to 
its  general  verdict,  and  In  response  thereto 
a  special  verdict  was  returned  by  the  jury 
wltb  Its  general  verdict,  as  follows: 

"We,  the  jury,  find  that  the  damage  to  the 
plalntUs'  property  by  reason  of  the  operation  of 
ate  d^endant's  incinerator  commenced  in  May, 
1912." 

This  actloD  was  commenced  In  November, 
1914,  whldi,  it  will  be  noticed,  was  2%  years 
after  the  commencement  of  respondents' 
damage,  as  found  by  the  jury.  The  evidence 
is  conclosive  that  the  mere  building  of  the 
dty's  incinerator  building  and  plant  did  not 
and  would  not  result  in  any  damage  to  re- 
spoadeata'  property,  and  the  evidence  amply 
sustains  the  special  verdict,  that  the  opera- 
tion of  the  incinerator  was  not  such  as  U 
damage  respondents'  property  until  May, 
1912,  when,  as  the  jury  might  well  conclude 
from  the  evidence,  the  really  damaging  opera- 
tion of  the  Indnerator  commenced,  though  it 
had  been  operated  to  some  extent  prior  to 
that  time.  This,  we  shall  assume  for  the 
pres^it,  was  when  respondents'  cause  of  ae- 
tion  accrued,  for  the  purpose  of  determining 
whether  or  not  It  was  barred  at  the  expira- 
tion of  two  years  thereafter,  as  contended  by 
counsel  for  the  dty. 

Jjet  us  be  reminded  as  we  proceed  that  this 
is  not  an  action  seeking  recovery  of  damages 
as  for  a  tort  committed  by  the  dty,  but  is  an 
action  to  recover  compensation  tor  damages 
resulting  from  the  operation  of  the  incinera- 
tor by  the  dty,  which  It  is  doing  and  avowed- 
ly Intends  to  continue  to  do  in  the  exercise 
of  Its  power  of  onlnent  domain,  in  so  far  as 


resulting  damage  to  respondents'  property  is 
concerned.  Of  course.  If  this  were  an  action 
seeking  recovery  of  damages  for  the  commis- 
sion of  a  tort,  and  treated  as  such  by  both 
respondents  and  the  dty,  respondents'  right 
of  action  would  not  be  barred  as  to  damages 
accruing  within  the  statutory  period  immedi- 
ately prior  to  the  commencement  of  the  ac- 
tion. Counsel  for  the  dty  carefully  avoid 
making  defense  upon  any  such  theory,  but 
adopt  the  eminent  domain  theory  upon  which 
respondents  prosecute  their  daim  for  com- 
pensation, manifestly  to  make  sure  that  there 
shall  be  but  one  recovery,  if  any  be  had  by 
respondents,  and  also  to  the  end  that  the 
statute  ct  limitation  may  be  invoked  against 
respondents'  claim  as  one  entire  claim  of  com- 
pensation for  the  acquiring  by  the  dty  of  the 
right  to  so  continue  to  operate  its  Indnerator 
in  the  future  to  the  damage,  if  any,  of  re- 
spondents' property.  In  keeping  with  tills 
theory  of  the  nature  of  the  case  the  trial 
judge  instmcted  the  jury,  in  substance,  that 
respondents'  compensation,  if  any  be  awarded 
them,  Is  to  be  measnrpti  by  the  difference  In 
the  market  value  of  their  property  immedi- 
ately before  and  immedlatdy  after  the  com- 
mencement ot  the  damage,  a  measure  mani- 
festly in  this  case  applicable  only  to  a  slngile 
permanent  damage  to  the  freehold.  Our  de- 
cision xipoa  the  former  appeal  is  in  entire 
harmony  with  this  theory  of  the  case. 

Counsel  for  the  dty  contend  that  the  limi- 
tation appllcatde  to  respondents'  cause  of  ac> 
ti<«  is  that  prescribed  by  section  166,  Bern. 
Code,  reading  as  follows: 

"An  action  for  relief  not  hereinbefore  provided 
for  shall  be  commenced  within  two  years  after 
the  cause  of  action  shall  have  accrued." 

While  counsel  for  respondents  contend  that 
the  three  years  prescribed  for  the  commence- 
ment of  the  several  kinds  of  action  mentioned 
in  section  159,  Rem.  Code,  is  applicable;  re- 
lying upon  subdivision  3  of  that  section,  read- 
ing as  follows: 

"An  action  upon  a  contract  or  liability,  ex- 

Sress  or  impliea,  which  is  not  in  writing,  and 
oes  not  arise  out  of  any  written  instrument." 

Does  the  obligation  on  the  iwirt  of  the  dty 
to  pay  the  compensation  here  sought  by  re- 
spondents arise  upon  "a  contract  or  liability 
•  •  •  implied,"  within  subdivision  3  of 
section  169  above  quoted?  We  are  of  the 
opinion  that  it  does;  even  though  that  sub- 
dlvlBlon  relates  only  to  contractual  obliga- 
tions, as  seems  to  be  held  by  our  own  and 
other  dedslons.  Having  in  mind  that  the 
state  has  granted  to  the  dty  the  power  of  em- 
inent domain,  and  that  the  dty  is  manifestly 
maintaining  and  operating  its  incinerator, 
and  intends  to  continue  to  do  so  as  an  exer- 
cise of  that  soverdgn  power  in  so  far  as 
thereby  damaging  respondents'  property  is 
ooncemed,  and  having  in  mind  that  the  state 
from  which  the  dty  acquired  that  power  has 
by  article  1,  |  16,  of  its  Constitution,  guaran- 
teed that,  "No  private  prc^erty  shall  be  taken 
or  damaged  tor  public  or  private  use  witb- 
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out  Jagt  compensation  having  been  first  made, 
or  paid  Into  court  for  the  owner,"  It  seems  to 
us  there  Is  but  little  room  for  arguing  that 
the  city  did  not  Impliedly  promise  to  pay  to  re- 
spondents compensation  for  such  damage  as 
might  result  from  Its  continuing  operation  of 
its  Incinerator,  at  the  time  such  operation 
actually  commenced  to  damage  respondents' 
property.  If  one  appropriating  my  goods, 
though  his  act  be  purely  tortious,  he  possess- 
ing no  power  of  eminent  domain,  I  may  sue 
for  and  recover  from  him  the  value  of  them 
as  for  a  sale  thereof  to  him  upon-  an  Implied 
promise  by  him  to  pay  therefor,  which  Is  ele- 
mentary law ;  by  what  sort  of  logic  then  can 
It  be  held  that  a  dty,  possessing  the  power 
of  eminent  domain,  taking  or  damaging  my 
property,  not  tortlously  but  by  claim  of  right 
under  Its  power  of  eminent  domain,  does 
not  Impliedly  promise  to  compensate  me 
therefor  as  guaranteed  by  the  sovereign  state 
from  which  the  city  acquired  the  very  i>ower 
it  assumed  to  exercise  In  taking  or  damaging 
my  property?  Such  has  been  held  to  be  the 
nature  of  such  an  obligation  by  the  highest 
court  In  our  land. 

In  United  States  v.  Great  Falls  Mfg.  Co., 
112  U.  S.  &15,  6  Sup.  Ct  306,  28  Ia  Bd.  846, 
there  was  involved  the  taking  of  private  prop- 
erty, land,  and  water  rights  by  the  govern- 
ment In  connection  with  the  construction  of  a 
waterworks  dam  In  the  Potomac  river,  with- 
out condemnation  proceedings,  and  the  seek- 
ing of  compensation  therefor  by  the  owner  In 
a  suit  against  the  government  prosecuted  in 
the  court  of  claims.  The  jurisdiction  of  the 
court  of  claims  depending  upon  the  obliga- 
tion of  the  government  being  one  arising  upon 
Implied  contract.  It  became  necessary  to  deter- 
mine the  nature  of  the  obligation  In  that  re- 
spect. Holding  that  the  government  was  lia- 
ble to  the  owner  as  upon  an  Implied  contract 
to  pay  for  the  land  and  water  rights  taken, 
and  that  therefore  the  court  of  claims  bad 
jurisdiction  to  entertain  the  action  against 
the  United  States,  Justice  Harlan,  {peaking 
for  the  Supreme  Court,  said: 

"  •  •  •  We  are  of  opinion  that  the  United 
States  having  by  Its  agents,  proceeding  under  the 
aatbority  of  an  act  of  Congress,  taken  the  prop- 
erty of  the  claimant  for  public  use,  are  under 
an  obligation,  Imposed  by  the  Constitution,  to 
make_  compensation.  The  law  will  imply  a 
promise  to  make  the  required  compensation, 
where  property,  to  which  the  government  asserts 
no  title,  is  taken  pursuant  to  an  act  of  Congress, 
as  private  property  to  be  applied  for  public  uses. 
Such  an  implication  being  consistent  with  the 
constitutional  duty  of  the  government,  as  well 
as  with  common  justice,  the  claimant's  cause  of 
action  is  one  that  arises  oot  of  implied  contract, 
within  the  meaning  of  the  statute  which  confers 
jurisdiction  upon  the  court  of  claims  of  actions 
founded  'upon  any  contract,  express  or  implied, 
with  the  government  of  the  United  States.'^ 

While  that  decision  dealt  with  what  seems 
to  have  been  an  actual  taking  of  property 
rather  than  the  mere  damaging  of  it,  we  are 
reminded  that  our  constitutional  guaranty 
is  that  "compensation"  shall  be  made  when 


private  v^operty  Is  "damaged"  as  well  as 
when  It  Is  "taken"  for  public  use.  Mani- 
festly there  can  be  no  difference  In  the  na- 
ture of  the  city's  obligation,  whether  It  takes 
or  damages  private  property  for  a  public 
use,  under  our  constitutional  guaranty.  We 
here  note  that  the  words  "contracts,  express 
or  Implied,"  used  In  the  statute  defining  the 
jurisdiction  of  the  conrt  of  claims,  are  Iden- 
tical In  meaning  with  the  words  "contract, 
•  •  •  express  or  implied,"  used  In  our 
statute  of  limitation  (subdivision  S,  i  1S8, 
Bem.  Code)  above  quoted. 

In  United  States  t.  Lynah,  188  U.  8.  445, 
23  Sup.  Ct  349,  47  U  Bd.  639|  there  was  in- 
volved the  question  of  jurisdiction  of  the 
United  States  Circuit  Court,  dependent  up- 
on the  claim  of  the  plaintiff  arising  npoa 
contract  The  claim  was  one  of  compensa- 
tion for  the  overflow  and  rendering  valueless 
of  the  plaintiff's  land  by  the  government's 
Improvement  of  the  Savannah  river.  The 
law  as  announced  in  the  Great  Falls  Mfg. 
Co.  Case  was  adhered  to;  the  court  holding 
that  the  plalntifTB  right  of  recovery  rested 
upon  an  implied  promise  on  the  part  of  the 
government  to  pay  for  the  damage  which  was 
In  effect  a  taking  of  the  plaintiff's  land  be- 
cause of  the  extent  of  the  damage,  though 
the  plaintiff  was  not  divested  of  legal  title 
to  his  land  by  such  damaging  of  It,  nor  un- 
til compensation  was  made  therefor.  In  that 
decision  the  following  decisions  of  the  court, 
rendered  after  the  Great  Falls  Mfg.  Ca  de- 
cision, are  cited  and  reviewed  as  lending  sup- 
port to  this  view  of  the  law:  Hollister  v. 
Benedict  Mfg.  Co.,  118  U.  S.  58,  6  Sup.  CC 
717,  28  L.  Ed.  901;  Great  Falls  Mfg.  Co.  v. 
Atty.  Gen.,  124  U.  S.  681,  8  Sup.  Ct  631,  31 
li.  Ed.  527;  United  States  v.  Palmer,  128  U. 
S.  262,  9  Sup.  Ct  104,  32  li.  Ed.  442;  United 
States  V.  Berdan  Firearms  Co.,  166  U.  S.  552, 
15  Sup.  Ct  420,  39  I*  Ed.  530.  Following 
which,  188  U.  S.  at  p.  465,  23  Sup.  Ct  355, 
47  L.  Ed.  539,  Justice  Brewer,  speaking  for 
the  Supreme  Court,  said: 

"The  government  may  take  real  estate  for  a 
post  office,  a  conrtiionse,  a  fortification,  or  a 
highway,  or  in  time  of  war  it  may  take  mer- 
chant vessels  and  make  them  part  of  its  naval 
force.  But  can  this  be  done  without  an  obliga- 
tion to  pay  for  the  value  of  that  which  is  so 
taken  and  appropriated?  Whenever  in  the  exer- 
cise of  its  governmental  rights  it  takes  property, 
the  ownership  of  which  it  concedes  to  be  in  an 
individual,  it  impliedly  promises  to  pay  there- 
for. Such  Is  the  Import  of  the  cases  cited  as 
well  as  of  many  others." 

In  the  case  before  us  the  question  is  pre- 
sented in  substance  exactly  as  In  the  Great 
Falls  Mfg.  Go.  and  Lynah  Cases  above  quot- 
ed from,  in  that  title  to  the  property  there 
taken  and  here  damaged  was  and  is  conceded 
to  be  In  the  plaintiffs,  without  any  claim  of 
right  on  the  part  of  the  government  or  the 
city  to  take  or  damage  the  property  without 
compensation. 

This  court  In  Kincald  ▼.  Seattle,  74  Wash. 
617,  621,  134  Pac.  506,  expressed  views  quite 
In  harmony  with  those  of  the  Supreme  Court 
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the  United  States  upon  tbis  snbject 
>ugh  not  InvolTlng  our  statutes  of  Umita- 
1,  the  decision  does  deal  with  the  nature 
a  claim  of  compensation  for  damages  re- 
dng  from  an  act  of  the  city  done  In  the 
Tdse  of  Its  power  of  eminent  domain. 
i  question  was  as  to  the  necessity  of  the 
intltr  filing  his  claim  of  compensation  with 
dty  as  a  prerequisite  to  his  right  to  sue 
the  courts  thereon.  Judge  Cbadwlck, 
aklng  for  the  court,  said: 

Having  the  right  to  take,  a  manlcipality, 
itever  its  procedure  or  even  lack  of  proce- 
e,  is  not  a  wrongdoer.  The  remedy  of  the 
!  whose  property  is  taken  is  immaterial  so 
g  as  it  leads  to  compensation  as  provided  in 

Constitution.  The  city  is  bonnd  to  make 
ipensation  under  a  compact  no  leas  formal 
n  the  Constitution  itself  and  it  cannot  d«- 
t  this  constitntional  right  by  a  charter  pro- 
ion  or  an  ordinance,  nor  can  the  Iiegislatnre 
e  it  away  by  any  arbitrary  requirement,  al- 
ugh  we  may  admit  that  it  could,  as  in  all 
er  cases,  fix  a  time  within  which  an  action 
St  be  brought  to  recover  damages  that  have 

been  first  ascertained  and  paid.  The  city 
Bt  be  held  to  adopt  the  guaranty  of  the  Con- 
.ution  and  make  it  its  promise,  for  we  know 
no  law  that  will  impute  to  the  city,  when 
rcising  the  sovereign  power  of  the  state,  a 
Ifol  Intention  to  disregard  the  right  of  a 
sen." 

:iie  logic  of  that  decision  Is  that  the  claim 
s  not  required  to  be  filed  with  the  dty 
a  prerequisite  to  the  right  to  sue  in  the 
irts  thereon,  because  It  did  not  rest  upon 
t,  nor  was  It  a  claim  for  damage,  strictly 
aklng,  growing  out  of  a  contract  or  a 
ach  thereof:  but  it  was  a  claim  for  oom- 
isatlon  which  the  dty  by  its  act,  done  in 
:  exerdse  of  its  power  of  eminent  domain, 
slledly  promised  to  pay. 
.'he  word  "damage"  has  been  often  loosely 
id  as  descriptive  of  the  recovery  an  owner 
:omes  entitled  to  because  of  the  exerdse 
the  power  of  eminent  domain  resulting  In 
naglng  Instead  of  the  taking  of  his  proper- 
It  seems  to  us  that  the  word  has  not 
A  so  used  in  Its  proper  legal  sense.  We 
not  use  the  word  "damage"  to  describe 
!  recovery  ui>on  a  promissory  note  or  any 
ler  promise,  express  or  implied.  The  word 
image,"  when  used  as  descriptive  of  the 
overy  to  be  awarded  as  the  result  of  data- 
i  flowing  from  an  act  done  in  the  exercise 
the  power  of  eminent  domain,  plainly 
ans  only  compensation  impliedly  proiAised 
be  paid  for  such  damage.  Article  1,  §  16, 
our  Constitution,  uses  the  word  "compen- 
lon,"  not  "damage,"  as  descriptive  of  the 
overy  the  owner  of  damaged  property  Is 
itlud  to.  This  suggests  that  the  word 
irapensatlon"  was  used  therein  advisedly 
recognition  of  the  fact  that  such  recovery 
not  upon  the  theory  of  tort  obligation, 
ether  it  be  awarded  In  a  condemnation 
>ceedlng  or  in  an  action  seeking  recovery 
compensation  after  the  damaging  of  prop- 
y  for  public  use.  We  make  these  observa- 
ns  not  In  a  spirit  of  criticism,  yet  we  ai>- 


prehend  that  this  indiscriminate  use  of  the 
word  "damage"  has  led  both  the  bar  and  the 
courts  to  forget  sometimes  the  real  nature 
of  a  dalm  such  as  is  here  Involved. 

We  now  proceed  to  notice  the  decisions  of 
this  court  relied  upon  by  counsel  for  the  dty 
to  support  their  contention  that  the  two-year 
statute  of  limitation  (section  165)  above  quot- 
ed, is  controlling  in  this  case.  It  may  be 
conceded  that  some  of  these  decisions,  read 
apart  from  the  facts  and  exact  questions  con- 
sidered therein,  do  seem  to  support  this  con- 
tention. We  think,  however.  It  will  appear 
as  we  proceed  that  subdivision  3  of  section 
159,  Bern.  Code,  above  quoted,  fixing  at  three 
years- the  limitation  for  the  commencement 
of  actions  upon  "a  contract  or  liability 
*  •  •  Implied,"  has  never  been  Invoked 
or  considered  by  this  court  with  reference 
to  a  dalm  such  as  is  here  involved. 

In  Sargent  v.  City  of  Tacoma,  10  Wash. 
212,  38  Pac.  1048,  there  was  Involved  a  cause 
of  action  accruing  more  than  three  years 
prior  to  the  suing  thereon.  It  was  an  at- 
tempt to  recover  for  injury  to  property  re- 
sulting from  a  change  of  street  grade.  The 
trial  court  hdd  the  action  to  be  barred,  ap- 
parently upon  the  theory  that  it  was  for  tres- 
pass and  was  therefore  barred  by  subdivision 
1,  {  115,  Hill's  Code  (now  subdivision  1, 1 158, 
Rem.  Code),  prescribing  three  years  as  the 
limitation  for  the  commencement  of  actions 
for  waste  or  trespass  upon  real  property. 
Aflilrming  the  trial  court,  upon  appeal  this 
court  said: 

'^f  actions  of  this  kind  are  regarded  as  tres- 
passes upon  real  property,  the  three  years'  limi- 
tation created  by  Code  Proc.  I  115,  covered  this 
case;  but  If  they  are  not,  then  Code  Proc.  | 
120,  limiting  actions  for  relief  not  otherwise 
provided  for  to  two  years,  did  cover  it" 

No  mention  of,  and  aiHMirently  no  consider- 
ation whatever  was  given  to,  subdivision  3 
of  the  same  section,  here  relied  upon  by  re- 
spondents. Nor  was  any  consideration  given 
to  the  dalm  other  than  as  a  trespass  or  pure 
damage  claim  arising  In  tort  We  do  not  re- 
gard that  dedsion  as  a  controlling  holding 
that  subdivision  3  did  not  apply  to  the  facts 
of  that  case. 

In  Suter  v.  Wenatchee  Water  Power  Co., 
35  Wash.  1.  76  Pac  296, 102  Am.  St  Rep.  881, 
we  have  a  case  of  damage  to  the  plaintiff's 
property  by  the  overflow  of  water  from  the 
company's  ditch.  While  the  company,  we  as- 
sume, possessed  the  power  of  eminent  do- 
main, the  case  was  both  prosecuted  and  de- 
fended upon  the  theory  that  the  plaintiff's 
claim  was  one  for  damages  as  the  result  of 
negligence,  a  tortious  wrong,  on  the  part  of 
the  company.  More,  it  was'  for  an  act  of  al- 
leged negligence  whldi  ndther  party  dalmed 
was  or  could  have  been  the  result  of  the  ex- 
ercise of  the  power  of  eminent  domain. 
There  apparently  was  no  thought  of  the  com- 
pany's dalming  any  rights  under  its  eminent 
domain  power.    Briefly,  putting  aside  subdl- 
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vision  S  of  the  tfaree-year  statute  relating  to 
''contracts"  as  not  bdng  applicable  to  the  case 
because  that  section  relates  to  contractual 
liabilities  only,  the  conrt,  speaking  through 
Judge  Hadley,  proceeds  to  learnedly  discuss 
the  possible  applicability  of  subdivision  1  of 
the  three-year  statute  relating  to  trespass, 
and  reaches  the  conclusion  that'the  act  com- 
plained of  was  not  trespass,  and  therefore 
that  subdivision  did  not  apply  to  the  case. 
The  final  result  was  that  the  court  held  the 
two-year  general  statute  applicable.  BaL 
Code,  i  4805,  now  Bern.  Code,  S  166.  We 
think  that  decision  Is  not  controlling  of  the 
proper  disposition  of  this  case. 

In  Denney  v.  Everett,  46  Wash.  342,  89 
Pac.  934,  123  Am.  St  Rep.  934,  it  seems  to 
have  l>een  squarely  held  that  compensation 
for  damage  resulting  to  private  property 
from  the  city's  change  of  a  street  grade  must 
be  sought  in  an  action  commenced  within 
two  years  following  the  change;  this  upon  the 
theory  ttiat  the  twtMyear  general  statutse 
(section  4805,  Bal.  Code,  now  section  165 
Rem.  Code)  applies  to  such  an  action.  There 
is  Imt  brief  discussion  of  the  law  in  that  de- 
cision; the  court  being  content  to  rest  it  upon 
the  decision  in  Suter  v.  Wenatchee  Water 
Power  Co.,  and  noticing  only  as  to  whether 
the  three-year  trespass  statute  or  the  two- 
year  general  statute  applies.  We  think  tliat 
dedsion  does  not  furnish  an  answer  to  this 
case. 

In  State  ex  rel.  Whitten  r.  Spokane,  92 
Wash.  667,  159  Paa  805,  we  have  a  case  sim- 
ilar to  the  Everett  Case,  in  tliat  it  involved 
damages  to  private  property  resulting  from 
the  change  of  a  street  grade  by  the  dty. 
That  was  an  attempt  to  mandamus  the  city 
to  institute  condemnation  proceeding  to  the 
end  that  Whitten,  the  owner  of  the  property 
damaged  by  the  change  of  grade,  might  have 
his  comxwnsation  therefor  ascertained  by  a 
jury.  After  holding  that  he  was  not  enti- 
tled to  mandamus  because  he  Imd  an  ade- 
quate remedy  at  law  by  an  action  to  recover 
compensation,  it  was  held  that  his  right  of 
action  to  recover  compensation  was  barred 
by  the  two-year  general  statute  under  the 
holding  in  the  E>rerett  Case,  making  no  other 
citation  of  authority.  It  now  seems  to  us 
that  these  two  decisions  are  largely  the  re- 
sult of  counsel  and  the  court  for  the  moment 
losing  sight  of  the  real  nature  of  a  claim  of 
compensation  for  ^damages  for  the  ctiange  of 
a  street  grade,  done  in  the  exercise  of  a 
city's  power  of  eminent  domain.  In  the  E>v- 
erett  Case  the  theory  that  the  city  changed 
the  grade  in  the  .exercise  of  its  eminent  do- 
main power  apparently  was  not  suggested  or 
considered  at  all;  while  the  Spokane  decision 
merely  follows  the  BJverett  decision,  evidently 
without  thought  on  the  part  of  counsel  or  the 
conrt  that  an  action  for  compensation  would 
be  other  than  an  action  to  recover  aa  for  a 
tort 


Oar  attention  is  also  called  to  Weldi  v. 
Seattle  &  Montana  R.  Co.,  56  Wash.  97,  106 
Paa  166,  26  L.  R.  A.  (N.  S.)  1047.  A  critical 
reading  of  that  case  will  disclose  that  it  was 
prosecuted  and  defended  upon  the  theory  of 
recovering  damages  for  trespass  and  tort. 
The  only  question  presented  or  discussed 
was  whether  the  three-year  trespass  statute 
or  the  two-year  general  statute  applied. 

We  now  notice  three  decisions  of  other 
courts  relied  upon  by  counsel  for  the  city. 
In  Chicago  &  E.  L  R.  Co.  v.  McAoley,  120  III. 
160,  11  N.  Eb  67,  It  was  held  that  an  action 
"to  recover  damages"  (so  called  by  the  conrt) 
resulting  to  adjoining  property  from  the  oon- 
stmctlon  and  operation  of  the  company's 
railroad,  was  barred  in  five  years  and  ac- 
crued when  the  railroad  was  constructed  and 
put  In  operation.  The  action  seems  to  have 
been  assumed  to  be  one  to  recover  damages 
as  for  tort,  and  was  held  barred  by  section 
16  of  chapter  83  of  the  Statutes  of  Illinois,  a 
portion  of  which  is  quoted  by  the  court  in  its 
opinion  as  follows: 

"Actions  •  ♦  •  to  recover  damages  for  an 
injur?  done  to  property,  real  or  personal. 
*  •  •  and  all  civil  actions  not  otherwise 
provided  for,  shall  be  commenced  within  fivs 
years  next  after  the  canse  of  action  accrned." 

We  find  the  whole  of  that  section  in  Hurd'a 
Revised  Statutes  of  Illinois  of  1874,  reading 
as  follows: 

"Actions  on  wntoritten  oontracU,  emprts*ed  or 
implied  or  on  awards  of  arbitration,  or  to  re- 
cover damages  for  an  injury  done  to  property, 
real  or  personal,  or  to  recover  the  possession  of 
personal  property  or  damages  for  the  detention 
or  conversion  thereof,  and  all  civil  actions  not 
otherwise  provided  for,  shall  be  commenced  with- 
in five  years  next  after  the  cause  of  action  ac- 
crued."   Page  675. 

We  Italicize  the  words  to  be  noticed  partic- 
ularly. The  notes  thereunder  indicate  that 
the  section  had  l>een  the  law  since  1849. 
The  damage  in  question  appears  to  have 
commenced  in  1872,  while  this  section  was 
in  force;  so  even  if  coimsel  and  the  court 
had  treated  the  action  as  one  to  recover  on 
an  implied  contract,  the  holding  would  have 
been  the  same.  We  think  this  decision  is 
not  out  of  harmony  with  our  conclusion  here 
reached. 

In  Luckey  v.  City  of  Brookfield,  167  Ho. 
App.  161,  151  S.  W.  201,  recovery  was  sought 
for  damages  resulting  from  the  construction 
and  commencement  of  the  use  of  a  sewer  by 
the  city  eighteen  years  prior  to  the  com- 
mencement of  the  action.  The  main  question 
seemed  to  be.  When  did  the  cause  of  action 
accrue?  It  was  held  to  have  accrued  upon 
the  construction  and  commencement  of  the 
use  of  the  sewer,  though  the  damage  result- 
ing from  such  use  was  somewhat  intermit- 
tent during  the  eighteen  years.  The  opini<» 
does  not  tell  us  what  the  terms  of  the  stat- 
ute were,  but  holds  ttiat  the  action  was  bar- 
red at  the  expiration  of  ten  years  from  the 
accrual  of  the  cause  of  action,  and  that 
there  arose  but  one  cause  of  actioiL    The 
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opinion  seems  to  mean  that  the  action  was 
barred  In  ten  years  because  the  city  acQuir- 
ed  a  prescriptive  right  at  that  time  to  so 
maintain  and  use  Its  sewer.  It  might  Be 
plausibly  argued  upon  this  theory  that  re- 
spondents' cause  of  action  here  sued  updn 
would  not  be  barred  until  the  expiration  of 
the  time  when  the  dty  would  acquire  by 
prescription  the  right  to  damage  respondents' 
property  in  the  manner  It  Is  doin^,  which 
seemingly  would  be  ten  years.  We  need  not 
pursue  this  interesting  Inquiry  in  this  case, 
since  the  three-year  Implied  contract  llmlta- 
tl<»i  statute  saves  respondents'  claim  in  any 
event  Our  recent  decision  In  Aylmore  ▼. 
Seattle,  171  Pac.  659,  and  the  decision  in 
Smith  V.  City  of  Sedalla,  152  Mo.  283,  53  S. 
W.  907,  48  li.  R.  A.  711,  are  of  Interest  in 
this  connection. 

In  Atchison,  T.  *  8.  F.  R.  Co.  ▼.  Lauter- 
back,  8  Kan.  App.  16,  54  Pac.  11,  recovery 
was  sought  for  damages  resulting  from  the 
construction  of  the  company's  railroad  six 
years  prior  to  the  commencement  of  the  ac- 
tion. The  right  of  action  was  held  barred 
under  section  12,  c.  95,  General  Statutes  of 
that  state  pf  1897.  No  part  of  the  statute  Is 
quoted,  nor  Is  Its  substance  stated  In  the 
oplidon,  but  turning  to  that  section  in  the 
compilation  of  the  statutes  referred  to,  we 
find  that  "an  action  upon  a  contract  not  In 
writing,  express  or  implied,"  must  be  com- 
menced within  three  years.  This,  It  seems 
probable  to  us,  was  the  statute  the  court  had 
in  mind,  though  the  last  subdivision  of  the 
section  relating  to  "relief  not  hereinbefore 
provided  for"  would  also  seem  to  bar  the 
right  of  action.  We  note  that  that  action 
seems  to  have  been  viewed  as  one  seeking 
compensation  for  damages  resulting  from  the 
exercise  of  the  company's  power  of  eminent 
domain  rather  than  one  of  recovery  as  for 
tort.  We  see  nothing;  in  this  decision  Incon- 
sistent with  our  conclusion  here  reached. 

[2]  It  Is  contended  in  the  city's  behalf  that 
the  trial  court  erred  in  its  rulings  upon  the 
admission  of  evidence  and  in  its  instructions 
to  the  jury.  In  that  it  did  not  rule  that  re- 
spondents' right  to  compensation  for  dam- 
ages,  if  any  they  had,  accrued,  and  the  stat- 
ute of  limitation  began  to  run  against  such 
right,  at  the  time  of  the  construction  of  the 
incinerator,  which,  as  we  have  noticed,  was 
more  than  three  years  prior  to  the  commence- 
ment of  this  action.  We  think  it  is  clear 
that  the  trial  court  could  not  have  so  ruled 
as  a  matter  of  law;  first,  because  the  court 
could  not  determine  as  a  matter  of  Judicial 
knowledge  that  the  mere  construction  of  the 
Incinerator  building  and  plant  would  cause 
damage  to  respondents'  property,  nor  could 
It  Judicially  know  that"  the  then  prospective 
operation  of  the  Incinerator  would  damage 
respondents'  property;  and,  second,  because 
tbe  evidence  all  but  conclusively  shows  that 
respondents'  property  was  not  damaged  by 
the  construction  of  the  incinerator  nor  by  the 
operation  thereof  until  May,  1912,  2^  years 


prior  to  the  commencemoit  of  this  action,  aa 
found  by  the  Jury.  It  is  argued  that  our  de- 
cision upon  the  former  appeal  in  effect  holds 
that  the  damage  must  as  a  matter  of  law  be 
deemed  to  have  commenced.  If  at  all,  upon 
the  construction  of  the  incinerator.  We  do 
not  so  read  it.  That  decision  may  mean  that 
it  might  be  found  from  evidence  as  a  matter 
of  fact  that  the  damage,  if  any,  commenced 
at  the  time  of  the  construction  of  the  incin- 
erator and  Its  then  prospective  operation. 
But  surely  it  was  not  Intended  as  holding 
that  the  court  would  take  Judicial  notice 
that  the  construction  and  operation  of  an  in- 
cinerator is  necessarily  such  that  the  nature 
and  extent  of  the  damage.  If  any,  which 
might  thereby  be  inflicted  upon  adjoining 
property  could  be  foretold  at  the  time  of  the 
completion  of  the  plaht  and  before  it  is  put 
into  operation.  There  may  be  some  decisions 
relating  to  the  construction  and  operations 
of  railroads  lending  some  support  to  coun- 
sel's contention,  but  even  those  we  think  will 
be  found  to  regard  the  commencement  of  the 
operation  of  the  railroad  as  the  commence- 
ment of  damage  to  property  not  actually  tak- 
en, and  that  to  be  the  time  of  the  commence- 
ment of  the  running  of  the  statute  of  limita- 
tion against  recovery  of  compensation  for 
such  damage.  Such  a  view  may  find  Justl- 
flcation  in  the  fact  that  the  manner  of  op- 
eration of  railroads  and  the  effect  thereof  up^ 
on  adjoining  property  Is  largely  a  matter  df 
common  knowledge.  But  if  that  be  so  as  to 
railroad  operation,  it  is  not  so  as  to  Inciner- 
ators. The  operation  of  an  incinerator  might 
or  might  not  necessarily  cast  ofTensive  fumes, 
odors,  smoke,  ashes,  etc.,  upon  and  over  ad- 
joining property.  What  the  effect  of  the  op- 
eration of  a  particular  incinerator  in  this  re- 
spect is  or  becomes  is  a  matter  of  proof.  We 
conclude  that  the  trial  court  correctly  ruled 
upon  the  admission  of  evidence  and  in  the 
giving  of  its  instructions  here  complained  of. 
[3]  Some  contention  is  made  against  the 
allowance  of  costs  and  disbursements  to  re- 
spondents incurred  by  them  upon  the  first 
trial.  It  seems  that  at  the  time  the  court 
sustained  the  city's  demurrer  to  respondents' 
complaint  and  dismissed  the  case  it  bad 
proceeded  to  the  stage  that  a  Jury  had  been 
impaneled  and  the  case  was  proceeding  to 
trial  on  the  merits;  respondents  having 
then  summoned  witnesses  for  the  trial.  Re- 
spondents were  In  effect  wholly  successful 
upon  the  first  appeal  and  upon  the  trial  re- 
sulting in  the  Judgment  here  appealed  from. 
Clearly  they  are  now  entitled  to  costs  and 
disbursements  incurred  upon  the  first  trial, 
though  that  proved  abortive,  but  not  from 
any  fault  of  theirs.  Rem.  Code,  {  476.  It  is 
true  that  this  court  held  that  respondents* 
second  cause  of  action  did  not  state  facts  en- 
titling them  to  relief,  -and  to  that  extent  may 
be  said  to  have  approved  the  trial  court's 
ruling,  but  that  cause  of  action  was  in  suh- 
stance  the  same  as  the  first  cause  of  action 
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pleaded,  except  that  It  was  grounded  upon 
negligence  on  the  part  of  the  City  Instead  of 
upon  the  theory  of  recovering  compensation 
for  damages  resulting  from  the  city's  exercis- 
ing its  power  of  eminent  domain.  Had  the 
trial  court  merely  sustained  the  city's  demur- 
rer to  the  second  cause  of  action  and  allowed 
the  case  to  proceed  to  trial  upon  the  first 
cause  of  action,  there  would  not  have  been 
these  witness  fees  for  two  trlala. 
The  Judgment  is  affirmed. 

ELLIS,  C.  J.,  and  FULLBRTON  and  WEB- 
STER, JJ.,  concur. 

(2S  Wjro.  tfS) 

BOARD  OF  COUKTI  OOM'RS  OF  CARBON 

COUNTY  V.  UNION  PAC.  R.  CO. 

(No.  907.) 

(Supreme  Court  of  Wyoming.    April  1,  1918.) 

1.  CoNSTrruTioNAL  liAw  «=938— Vauditt  or 
Statute — Tests. 

The  true  test  of  the  validity  of  a  statute 
regularly  enacted  Is  whether  or  not  it  violates 
limitations  imposed  by  the  Constitution  either 
in  express  terms  or  by  clear  implication. 

2.  Counties    «=>192— Donations— VAuniTT. 

Laws  1916,  c.  55,  authorizing  a  tax  by  coun- 
ties for  aid  of  fair  associations,  is  void  for  vio- 
lation of  Const,  art  16,  g  6,  prohibiting  coun- 
ties from  making  donations  to  any  association 
except  for  necessary  support  of  the  poor. 

Certified  Questions  from  District  Court, 
Carbon  County ;  V.  J.  Tldball,  Judge. 

Suit  by  the  Board  of  County  Commissioners 
of  the  County  of  Carbon  against  the  Union 
Pacific  Railroad  Company.  On  question  certi- 
fied by  District  Court  as  to  validity  of  Laws 
1915,  a  55,  as  to  fair  aid.    Statute  held  void. 

A.  3.  Rosier,  of  Rawlins,,  for  plaintiff.  Her- 
bert V.  Lacey  and  John  W.  Lacey,  both  of 
Cheyenne,  tor  defendant 

BEARD,  J.  In  this  case  the  constitutional- 
ity of  chapter  55  of  the  Session  Laws  of  1915 
having  arisen  in  the  district  court,  that  court 
upon  the  joint  motion  of  the  parties  and  upon 
its  own  motion  reserved  its  decision  of  the 
question,  and  under  the  provisions  of  sections 
5136,  5137,  and  5138  of  the  Compiled  stat- 
utes of  1910  certified  that  question  to  this 
court  for  its  decision.  The  question  arose 
upon  a  demurrer  to  the  plaintiff's  petltl<m, 
the  substance  of  the  material  averments  of 
which  are:  That  Carbon  County  Fair  Associa- 
tion was  and  Is  a  private  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the 
laws  of  this  state,  having  its  principal  ofilce 
and  place  of  business  in  Carbon  county. 
That  said  association,  according  to  its  articles 
of  Incorporation,  was  organized  for  the  pur- 
];>oses  of  conducting  fairs  within  said  county, 
and  for  the  development  of  the  resources  of 
said  county.  That  on  June  2,  1915,  the  said 
association  by  its  proper  officers  duly  made 
application  in  writing  to  the  plaintiff,  in  the 


manner  provided  by  law,  for  an  appropriation 
by  plaintiff  of  the  sum  of  $2,500  in  the  man- 
ner provided  in  said  chapter  56,  S.  L.  1915, 
and  In  conformity  therewith.  The  plaintiff 
granted  said  application,  and  thereafter  on 
September  7,  1915,  levied  a  tax  of  $.00016  on 
each  dollar  of  the  assessed  valuation  of  the 
taxable  property  within  said  county  for  the 
year  1915,  to  pay  said  association  said  sum. 
That  defendant's  proportionate  share  of  said 
tax  upon  its  property  subject  to  taxation  la 
said  county  for  said  year  was  $691.14.  That 
on  December  31,  1916,  defendant  served  a 
notice  in  writing  upon  the  county  treasurer  of 
said  county  that  it  refused  to  pay  said  tax  or 
any  part  thereof,  and  has  ever  since  refused 
to  pay  the  same.  The  defendant  demurred  to 
the  petition  on  the  ground  that  It  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  in  various  forms  and  language 
challenged  the  constitutionality  of  said  <diap- 
ter  55. 

The  first  section  of  said  chapter  55,  which 
is  the  only  one  involved  here,  is  as  follows: 

"Whenever  it  appears  to  the  board  of  county 
commissioners  of  any  of  the  several  counties 
of  the  state  that  a  county  fair  association  haB 
been  duly  incorporporated  under  the  laws  of 
Wyoming,  whose  articles  of  Incorporation  show 
that  the  association  was  organized  for  the  devel- 
opment of  the  county  resources  and  that  the 
association  has  expended  in  actual  money  the 
sum  of  not  less  than  two  thousand  ($2,000.00) 
dollars  for  improvements,  and  that  the  aasocia- 
tion  is  being  managed  by  competent  and  reputa- 
ble business  people,  and  whose  executive  officers 
shall  make  an  application  in  writing  for  finan- 
cial assistance,  tne  board  of  county  comnuB- 
sioners  of  such  county  may  levy  upon  all  taxa- 
ble property  in  such  county  a  tax  oa  each  and 
every  dollar  of  assessed  valuation,  which  tax 
shall  be  levied  and  collected  in  a  manner  pro- 
vided by  law  for  levying  and  collecting  of  state 
and  county  taxes,  and  contribute  the  amount  ao 
levied  and  collected  to  the  purposes  of  such 
fair  association:  Provided,  however,  that  the 
tax  80  levied  shall  amount  to  a  sum  of  not  to 
exceed  twenty-five  hundred  ($2,500.00)  dollars 
in  a  first  class  county,  two  thousand  (^,000.00) 
dollars  in  a  second  class  county,  and  fifteen 
hundred  ($1,600.U0)  dollars  in  a  third  diss 
county  for  each  and  every  calendar  year." 

Coiunsel  for  defendant  contend  that  said 
section  violates  the  provisions  of  section  6, 
article  16,  of  the  Constitution  of  this  state^ 
which  reads: 

"Neither  the  state  nor  any  county,  dty,  town- 
ship, town,  school  district,  or  any  ouier  pidltical 
sulMliviBion,  shall  loan  or  give  its, credit  or 
make  donations  to  or  in  aid  of  any  individual, 
association  or  corporation,  except  for  necessary 
support  of  the  poor,  nor  subscribe  to  or  become 
the  owner  of  the  capital  stock  of  any  associa- 
tion or  corporation." 

The  questions  certified  by  the  district  court 
to  this  court  for  its  decision  are  seven  In 
number,  or  rather  the  single  question  of  the 
constitutionality  of  said  statute  Is  stated  In 
seven  different  forms  which  need  not  be  here 
set  out  at  length. 

[1,  2]  The  true  test  of  the  validity  of  a  stat- 
ute regularly  enacted  is  whether  or  not  it 
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Tlolates  UmlUtions  Imposed  by  the  Gonstlta 
tlon  ^ther  In  express  terms  or  by  clear  Imr 
plication.  12  G.  J.  749.  In  this  case  the  con- 
stitutional limitation  upon  the  power  of  the 
state,  conntles,  etc.,  Is  expressed  In  clear  and 
definite  language,  susceptible  of  but  one 
construction,  viz.  the  absolute  prohibition  of 
the  state  or  any  political  subdivlBlon  thereof 
from  loaning  or  giving  its  credit  or  making 
donations  to  or  in  aid  of  any  corporation,  ex- 
cept for  the  necessary  support  of  the  poor. 
In  this  instance  the  appropriation  made  by 
the  plaintlfr  to  said  association  was  unques- 
tionably a  donation  by  the  county  to  and  in 
aid  of  said  corporation,  and  the  statute  at- 
tempting to  authorize  It  comes  clearly  within 
the  constitutional  prohibition.  That  it  was 
the  Intention  of  the  framers  of  the  Gonstitu- 
tlon  and  the  people  In  adopting  It  to  prohibit 
all  such  donations  as  this  statute  attempts 
to  authorize  is  made  still  more  certain  by 
the  single  definite  exception  contained  in  the 
section.  Nor  are  we  without  precedent  for  so 
holding.  Under  a  quite  similar  provision  of 
the  Constitution  of  Pennsylvania  a  statute 
providing  for  the  support,  out  of  the  county 
treasury  of  the  sick  and  injured  poor,  when 
under  treatment  In  hospitals  conducted  by 
private  corporations,  was  held  unconstitution- 
al as  being  in  violatton  of  the  provision: 

"The  General  Assembly  shall  not  authorize 
any  county,  city,  borough,  township  or  incor- 
porated district  to  become  a  stockholder  in  any 
company,  aaaodation,  (institution]  or  corpora- 
tion; or  to  obtain  or  appropriate  money  for, 
or  to  loan  its  credit  to,  any  corporation,  associ- 
ation, institution  or  Individaal.''  Const  art.  9, 
I  7;  Wiikesbarre  City  Bospital  v.  County  of 
Luaeme,  84  Pa.  6S, 

See,  also,  Garland  v.  Board  of  Revenue  of 
Montgomery  County,  87  Ala.  223,  6  South. 
402. 

The  Attorney  General  of  this  state  also  ad- 
vised the  county  attorney  of  Dlnta  county.  In 
an  opinion  dated  February  6,  1917,  that  said 
statute  violated  the  provisions  of  section  6, 
article  16,  of  the  Constitution,  and  was  void. 

The  conflict  between  the  statute  in  ques- 
tion and  the  constitutional  provision  is  so 
apparent  and  direct  that,  reluctant  as  the 
court  la  to  declare  an  act  of  the  Legislature 
Invalid,  we  are  convinced  that  we  would  not 
be  discharging  our  duty  in  this  Instance  If 
we  did  otherwise.  We  therefore  hold  that 
section  1,  chapter  55,  of  the  Session  Laws  of 
1915,  Is  unconstitutional  and  void;  and  as 
such  holding  fully  answers  the  several  ques- 
tions reserved  and  submitted  to  this  court  for 
decision,  no  further  answers  need  be  re- 
turned. 

POarrBR,  C.  J.,  and  MENTZEB,  District 
Judge,  concur.  Justice  BLYDBNBUKGH 
having  announced  his  dlsquallflcatl<Ki  to  sit  In 
this  case,  Hon.  Wdi.  C.  MENTZEH,  Judge  of 
the  First  Judicial  District,  was  called  In  and 
■at  In  his  stead. 


(U  Idaho,  SU) 
FOLEN  V.  SAXTON  et  aL 
(Supreme  Court  of  Idaho.    March  8,  1918.) 

1.  Pbiwcipal  and  Agent  <g=»105(l)— Sale  of 
MoBTOAOED  Chattels— LiAurLiTY  fob  Pbo- 

CBBD& 

Aathorication  given  by  a  mortgagee  to  a 
mortgagor  to  sell  mortgaged  chattels  and  apply 
the  proceeds  on  the  indebtedness  does  not  create 
snch  a  relation  of  principal  and  agent  between 
the  parties  as  will  charge  the  former  with  a  pay- 
ment not  received  by  him,  but  made  to  the  lat- 
ter, as  part  of  the  purchase  price  upon  an  at- 
tempted sale  thereof,  which  was  never  consum- 
mated, where  tha  party  who  made  the  payment 
dealt  with  the  mortgagor  as  principal  and  with- 
out knowledge  of  the  mortgagee's  consent  or  of 
the  conditions  upon  which  it  was  predicated. 

2.  Replevin  <&=>134  —  Claim  and  Delivebt 
Bond— Affidavits-Evidence. 

In  an  action  on  a  claim  and  delivery  bond, 
the  affidavit  made  by  the  plaintiff  in  the  origi- 
nal proceeding,  stating  the  value  of  the  prop- 
erty taken,  may  be  admitted  in  evidence  as  tend- 
ing to  prove  that  fact. 

3.  Replevin  €=3l24(2)— Claiv  and  Delivebt 
Bond— Liability  of  Sdbeties. 

Sureties  on  a  claim  and  delivery  bond  are 
liable,  above  the  value  of  the  property  taken, 
but  within  the  penalty  thereof,  for  flie  costs  In- 
curred in  the  original  action. 

4.  Replevin  e=»124(2)— Attobney's  Fee— In- 

nkEBTEDNESS  —  CLAIU   AND    DELIVEBT    BoND. 

An  attorney's  fee  in  a  stated  amount,  stip- 
ulated for  in  a  chattel  mortgage  to  become  due 
upon  foreclosure,  becomes  part  of  the  debt  se- 
cured thereby,  upon  the  commencement  of  fore- 
closure proceedings,  and  may  be  recovered  by 
a  mortgagee  in  a  suit  upon  a  claim  and  deliv- 
ery bond  given  to  procure  possession  of  the 
mortgaged  chattels  from  the  sheriff  after  fore- 
closure proceedings  were  commenced. 

Appeal  from  District  Court,  Canyon  Coon- 
ty;   Ed.  L.  Bryan,  J^idge. 

Action  on  claim  and  delivery  bond  by 
J.  J.  Folen  against  C.  E.  Saxton,  A.  H.  Lang, 
as  Coroner,  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

G.  W.  Lamson,  of  Nampa,  for  appellants. 
R.  B.  Scatterday,  of  Caldwell,  and  Chas.  F. 
Koelscb,  of  Boise,  for  respondent. 

MORGAN,  J.  Most  of  the  facts  necessary 
to  an  understanding  of  this  case  will  be 
found  In  Saxton  v.  Breshears,  21  Idaho,  333, 
121  Pac.  667,  which  was  an  action  In  claim 
and  delivery,  brought  by  Saxton,  appellant 
herein,  to  recover  possession  of  a  quantity  of 
hay  held  by  the  sherift  of  Canyon  county  tin- 
der foreclosure  proceedings  Instituted  by  the 
above-named  respondent  upon  two  chattel 
mortgages.  The  Judgment  rendered  in  that 
action  against  Saxton  for  the  return  of  the 
hay,  or  for  the  value  thereof,  with  costs,  re- 
maining unsatisfied,  respondent  commenced 
this  action  against  the  appellants  Saxton, 
Lang,  as  coroner,  and  Strode  and  Murray, 
who  are  sureties  on  the  claim  and  delivery 
bond,  to  recover  an  amount  equal  to  the  bal- 
ance due  on  respondent's  notes,  payment  of 
which  bad  been  secured  by  the  mortgages, 
together  with  costs  on  appeal  paid  in  the 
claim  and  delivery  action.    Trial  was  had 


4s»For  otiier  cases  *as  sama  topto  and  KZT-NCMBSB  tn  allXcy-Numborad  Dltcsts  and  Indezas 


Digitized  by 


Google 


670 


171  PACIFIC  BBPORTER 


(Idaho 


before  the  court  without  a  Jury.  This  appeal 
Is  from  a  Judgment  for  plaintiff,  and  from 
an  order  denying  a  motion  for  a  new  trial. 

[1]  The  trial  court  found  that  Saxton  fail- 
ed to  return  the  hay  or  to  pay  any  part  of  the 
value  thereof  to  respondent,  except  $372.50, 
which  was  paid  on  May  1, 1909.  This  finding 
is  assigned  as  error  in  that.  It  is  contended, 
appellants  are  entitled  to  an  additional  cred- 
it of  the  $100  mentioned  in  Saxton  t.  Bresh- 
ears,  supra,  the  sum  paid  to  Norton,  the  mort- 
gagor, as  part  of  the  purchase  price  of  the 
bay  upon  an  attempted  sale  thereof  to  Sax- 
ton which  was  never  consummated.  This 
$100  was  never  turned  over  to  respondent, 
and  it  does  not  appear  that  when  Saxton  paid 
it  he  understood  Norton  was  acting  in  the 
capacity  of  agent  for  the  mortgagee,  but, 
we  must  assume  from  the  evidence,  he  dealt 
with  him  as  principal,  not  knowing  of,  nor 
relying  upon,  the  consent  of  respondent  that 
the  property  be  sold.  The  authorization 
given  by  respondent  to  Norton  to  sell  the  hay 
and  apply  the  proceeds  on  the  Indebtedness, 
payment  of  which  was  secured  by  mortgages 
thereon,  did  not,  under  these  circumstances, 
create  such  a  relation  of  principal  and  agent 
between  them  as  to  entitle  the  former  to 
the  money  (5  R.  C.  L.  444,  {79;  Maier  y. 
Freeman,  112  Cal.  8,  63  Am.  St.  Rep.  151,  44 
Pae.  357;  Smith  v.  Crawford  County  St. 
Bank.  99  Iowa,  282.  61  N.  W.  378,  68  N.  W. 
690:  Minneapolis  Threshing  Machine  Co.  v. 
Calhoun,  87  S.  D.  542,  159  N.  W.  127 ;  White 
Mt  Bank  v.  West  et  al.,  46  Me.  15;  Smith  ▼. 
Clark,  100  Iowa,  605,  69  N.  W.  1011 ;  Carr 
V.  Brawley,  34  Okl.  600,  125  Pac.  1131,  43 
L.  B.  A.  (N.  S.)  302),  nor  charge  him  with  a 
payment  which  he  did  not  receive,  but  which 
was  made  to  the  latter  (Schaeffer  v.  Mutual 
Benefit  It.  Ins.  Co.,  38  Mont.  459,  100  Pac. 
225;  Jackson  v.  Badger,  85  Minn.  52,  26  N. 
W.  908;  Pancoast  v.  Dlnsmore,  105  Me.  471, 
76  Atl.  43,  134  Am.  St  Rep.  582). 

[2]  Appellants  contend  that  the  finding  that 
Saxton  took  100  tons  of  bay  is  not  supported 
by  the  evidence.  An  examination  of  the  rec- 
ord discloses  that  he  took  but  90  tons.  Ob- 
jection Is  also  made  to  the  finding  that  the 
total  value  of  the  property,  at  the  time  it 
was  taken,  was  $800,  appellants  assuming 
it  to  mean  a  value  of  $8  per  ton.  It  was 
evidently  so  Intended.  The  claim  and  deliv- 
ery affidavit,  made  by  Saxton,  was  properly 
admitted  as  evidence  of  the  value  of  the  hay 
(Capital  Lumbering  Co.  v.  Learned,  36  Or. 
S44,  69  Pac.  464,  78  Am.  St  Rep.  792),  and 
the  statements  therein  contained,  together 
with  other  evidence  admitted  upon  that  point, 
are  sufficient  to  support  a  finding  to  the  effect 
that  it  was  worth  $8  per  ton.  The  erroneous 
finding  to  the  effect  that  100  tons,  of  a  total 
value  of  $800,  were  taken  is  harmless,  since 
the  90  tons  taken,  at  $8  per  ton,  after  deduct- 
ing the  proper  credit,  amounted  to  more  than 
the  mm  of  principal,  interest  and  attorney's 


fee  secured  by  respondent's  mortgages.  This 
court  said  in  Blackf  oot  Stock  Ck>.  v.  Delamue, 
8  Idaho,  291,  29  Pac.  97: 

"In  an  action  of  replevin,  where  tiie  verdict 
is  in  favor  of  the  defendant,  whose  ownership 
is  special,  by  reason  of  a  chattel  mortgage  or 
other  lien,  the  measure  of  his  damages  in  case 
a  return  cannot  be  had  is  the  account  due  him 
upon  his  lien  if  within  the  value  of  the  proo- 
erty." 

Appellants  Insist  that  if  the  value  was  $8 
per  ton  at  the  time  of  taking  the  evidence 
shows  Saxton  increased  it  from  $6  per  ton  to 
that  amount  by  baling  the  hay,  and  that  its 
value  before  it  was  baled,  should  be  the  ba- 
sis for  determining  their  liability.  In  sup- 
port of  this  contention  they  cite  section  3446, 
Rev.  Codes,  which  is,  in  part  as  follows: 

"Every  person  who,  while  lawfully  in  posses- 
sion of  an  article  of  personal  property,  renders 
any  service  to  the  owner  thereof,  by  labor  or 
skill,  employed  for  the  protection,  improvement 
safe-keeping,  or  carriage  thereof,  has  a  special 
lien  thereon,  dependent  on  possession,  for  the 
compensation,  if  any,  which  is  due  him  from  the 
owner,  for  such  service." 

At  the  time  the  hay  was  baled  it  was  the 
property  of,  and  in  the  possession  of,  Norton, 
subject  to  respondent's  mortgages  (Saxton  v. 
Breshears,  supra),  and  any  compensation  due 
to  Saxton  for  baling  it  was  due  from  Norton, 
not  from  respondent 

[3]  Appellants  object  to  the  inclusion  in 
the  Judgment  of  $69.50  allowed  as  costs 
against  Saxton  on  appeal  in  the  claim  and 
delivery  action.  The  rule  is  that  in  an  action 
on  a  claim  and  delivery  bond,  the  sureties 
are,  above  the  value  of  the  property  taken, 
but  within  the  penalty  of  the  bond,  liable 
for  costs  Incurred  in  the  original  action. 
Carlon  v.  Dixon,  14  Or.  293,  12  Paa  394. 

[4]  Objection  is  also  made  to  the  attorney's 
fees,. upon  foreclosure,  included  in  the  Judg- 
ment, which  were  stipulated  for  in  the  mort- 
gages. Such  fees  become  part  of  the  secured 
Indebtedness,  upon  the  commencement  of 
foreclosure  proceedings,  and  were  properly 
included.  De  Costa  v.  Comfort  80  <3al.  507, 
22  Pac.  218;  Jones  on  (Chattel  Mortgages,  { 
448. 

We  find  no  prejudicial  error  in  the  record. 
The  Judgment  and  order  appealed  from  are 
affirmed.    Costs  are  awarded  to  respondent 

BUDGE,  O.  J.,  and  BICE,  J.,  concur. 


DONOVAN  V. 


(SI  Idaho,  324) 
BOISE  OITT. 


(Supreme   Court  of   Idaho.     March   8,   1918.) 
1.  TaiAL  «=s>166— Motions  roB  NoNSurr-In- 

FERENCES. 

A  motion  for  nonsuit  admits  the  truth  of 
plaintiflfs  evidence  and  of  every  fact  which  it 
tends  to  prove  or  which  could  be  gathered  from 
any  reasonable  view  of  it,  and  be  is  entitled  to 
the  benefit  of  all  inferences  in  his  favor  which 
the  jury  would  have  been  justified  in  drawing 
from  the  evidence  had  the  case  been  submitted 
to  it 
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Neouobncb  4=>136(26>-^ubt  QvwEfnom— 

:ONTBIBIITOBT   NBOUGBNCE. 

Contributory  negligence  is  generally  a  quea- 
n  of  fact  for  the  jury,  and  only  becomes  one 
law,  authorizing  a  nonsuit,  when  the  evidence 
roduced  on  behalf  of  the  plaintiff  is  reason- 
y  susceptible  of  no  other  mterpretation  than 
Lt  the  conduct  of  the  injured  party  contribut- 
to  his  injury,  and  that,  because  of  his  neg- 
?nce  and  carelessness,  he  did  not  act  as  a 
sonably  prudent  person  would  liave  acted 
ier  the  circumstanoes. 

Appeal  from  District  Court,  Ada  County ; 
rl  A  DaTt3,  Judge. 

Action  by  O.  U.  Donovan  against  Boise 
7.  From  a  Jodgment  for  defendant,  plain- 
'  appeals.    Reversed. 

[>aarel  E.  Elam,  of  Boise,  for  appellant 
I/.  Tipton  and  Perky  &  Brlnck,  all  of 
Ise,  for  respondent 

tfORGAN,  J.  Tbla  action  was  commenced 
appellant  to  recover  damages  for  Injuries 
his  person  and  property  resulting  from  an 
:ident  which,  he  contends,  was  caused  by 
»  negligence  and  wrongful  act  of  respond- 
:.  At  the  close  of  the  introduction  of  evl- 
ice  upon  appellant's  part  a  motion  for  non- 
t  was  sustained  upon'  the  ground  that  the 
dence  showed  the  accident  resulted  direct- 
and  proximately  from  his  own  negligence. 
Igment  was  entered  accordingly,  and  the 
le  Is  before  us  upon  appeal  therefrom. 
:t  appears  that  about  9  o'clock  on  the  eve- 
tg  of  September  30,  1913,  while  appellant 
s  riding  on  a  motorcycle  In  an  easterly 
ectlon  on  the  south  side  of  Warm  Springs 
mue,  one  of  the  residence  streets  In  Boise 
y,  he  collided  with  a  team  and  wagon  In 
trge  of,  and  being  driven  by,  an  employ^ 
resiwndent  along  the  same  side  of  the 
eet  on  which  appellant  was  traveling,  but 
the  opposite  direction.  It  further  appears 
it  as  a  result  of  the  collision  the  team 
s  frightened,  and  trampled  upon  or  kicked 
>ellant;  also  that  some  damage  was  done 
his  motorcycle.  It  Is  his  contention  that 
'  wrongful  act  and  negligence  upon  the 
't  of  respondent  consisted  In  its  agent  and 
ploy6  driving  the  team,  which  was  being 
d  In  street-cleaning  work,  on  the  wrong 
e  of  the  street;  that  had  It  proceeded  on 
'  other  side,  in  the  direction  it  was  going, 
had  it  been  going  In  the  opposite  dlrec- 
1,  on  the  side  it  occupied,  the  accident 
Bid  not  have  occurred.  The  evidence  fur- 
r  discloses  that  shortly  prior  to  the  colli- 
1  appellant  was  traveling  about  13  or  14 
es  an  hour;  that  his  engine  began  to  work 
lly,  by  reason  of  some  obstruction  in  the 
buretor,  and  that  in  order  to  correct  It  he 
nged  from  high  to  low  speed  and  flooded 
carburetor,  which  caused  him  to  look 
fa  momentarily,  and  reduced  his  velocity 
about  8  or  10  miles  an  hour;  that  when 
was  about  75  feet  from  the  place  of  the  ac- 
?nt  he  looked  up  and  was,  at  that  time, 
ter  an  arc  light,  had  returned  to  high 


speed,  and  was  again  going  IS  or  14  miles 
an  hoar.    He  testified: 

"I  probably  went,  oh,  I  should  Judge,  65  or 
60  feet,  until  I  noticed  the  team  directly  in 
front  of  me.  The  horses'  heads  appeared  to 
be  coming  towards  me,  and,  after  passing  out 
from  under  the  glare  of  the  arc  light,  it  is  hard 
for  a  few  seconds  to  see  anything,  after  you 

?et  outside  of  the  ring  thrown  by  the  light, 
'he  horses  were  coming  towards  me.  I  turned 
my  machine  toward  the  sidewalk  and  pot  my 
engine  free  and  put  on  the  brake,  and  was  al- 
most stopped  when  the  team  struck  me." 

Respondent's  motion  for  nonsuit  and  the 
trial  court's  observations  in  ruling  upon  It 
Indicate  that  the  acts  of  negligence  relied 
upon  consisted  of  the  speed  at  which  appel- 
lant was  traveling,  the  fact  that  he  had,  a 
short  time  prior  to  the  accident,  adjusted  his 
engine  while  the  motorcycle  was  in  motion, 
and  that  by  ordinary  care  and  observation  he 
would  have  seen  the  team  and  wagon  In  time 
to  have  avoided  the  collision.  The  record 
does  not  disclose  that  the  rate  of  speed  at 
which  appellant  was  traveling  was  unnsual 
for  drivers  of  motor  vehicles  in  that  part  of 
the  dty.  The  evidence  shows  the  adjustment 
of  the  engine  was  completed  at  a  time  when 
appellant  was  about  75  feet  tiom  the  team, 
and  that  it  Is  customary  for  motorcyclists 
to  remove  obstructions  from  the  carburetors 
of  their  engines  while  th^  machines  are  in 
motion  and  in  the  manner  adopted  by  appel- 
lant With  respect  to  his  conduct  Immediate- 
ly prior  to  and  at  the  time  of  the  accident, 
appellant  testified,  upon  cross-examination: 

"Q.  You  think  you  could  stop  it  in  15  or  18 
feet?  A.  Tes,  sir.  Q.  When  you  first  saw 
the  wagon,  did  you  put  on  the  brake?  A.  Tee, 
sir;  just  the  minute  I  seen  them  directly  in 
front  of  me  I  put  on  the  brake.  Q.  And  you 
were  then  not  more  than  15  or  IS  feet  away  from 
them?  A.  Just  about  15  feet  Q.  Bad  you 
been  looking  in  front  of  you.  A.  xes,  air.  Q. 
And  you  didn't  see  the  wagon  till  yon  were  IS 
or  18  feet  away  from  it?  A.  I  didn't  see  the 
wagon  until  I  was  about  16  feet  away  from 

[1]  A  motion  for  nonsuit  admits  the  truth 
of  plaintiff's  evidence  and  of  every  fact  which 
it  tends  to  prove  or  which  could  be  gathered 
from  any  reasonable  view  of  it,"  and  he  Is 
entitled  to  the  benefit  of  all  inferences  in 
his  favor  which  the  Jury  would  have  been 
Justified  in  drawing  from  the  evidence  had 
the  case  been  submitted  to  It  Later  v.  Hay- 
wood, 12  Idaho,  78,  85  Pac.  494;  Pllmer  v. 
Boise  Traction  Co.,  Ltd.,  14  Idaho,  327,  94 
Pac.  432,  16  L.  R.  A.  (N.  S.)  254,  126  Am.  St 
Rep.  161;  CoMn  &  Rlnard  v.  Lyons,  15 
Idaho,  180,  96  Pac.  672 ;  Culver  v.  Kehl,  21 
Idaho,  595, 123  Pac.  301 ;  S.  Idaho  Adventlsts 
V.  Hartford  P.  Ins.  Co.,  26  Idaho,  712,  145 
Pac.  502;  Shank  v.  Great  Shoshone  &  Twin 
Falls  W.  Pw.  Co.,  205  Fed.  833,  124  C.  O. 
A.  35. 

[2]  Contributory  negligence  Is  a  matter  of 
defense.  Section  4221,  Rev.  Codes.  It  Is 
generally  a  question  of  fact  for  the  Jury,  and 
mly  becomes  one  of  law,  authorizing  a  non- 
suit, when  the  evidence  Introduced  on  be- 
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haU  of  tbe  platntUf  Is  reasonably  sruceptlble 
of  Qo  other  Interpretation  than  that  the  con- 
duct of  tbe  Injured  party  contributed  to  his 
Injury,  and  that,  because  of  his  negligence 
and  carelessness,  he  did  not  act  as  a  reasona- 
bly prudent  person  would  have  acted  under 
the  circumstances.  29  Cyc  631;  Jackson  t. 
City  of  Grand  Forks,-24  N.  D.  601, 140  N.  W. 
718,  45  li.  K.  A.  (N.  S.)  75. 

It  cannot  be  said,  from  the  evidence  intro- 
duced by  appellant,  as  a  matter  of  law, 
that  he  was  negligent  Tbe  ruling  on  the 
motion  for  nonsuit  was  erroneous. 

The  Judgment  Is  reversed.  Costs  are 
awarded  to  appellant 

BUDGB,  C.  X,  and  RICB,  J.,  concur. 


(102  Kan.  673) 

BIERNACKI  V.  RATZLAFP.     (No.  21338.)* 
(Supreme  Court  of  Kansas.    March  9, 1918.) 

(8yllal>u$  &]/  the  Court.) 

1.  Appeai.    and    Ebbob    «=>1002— Vbbdict— 
OowFUCTiNo  Evidence. 

Rule  followed  that  a  verdict  and  Judgment 
supported  by  substantial,  though  conflicting,  evi- 
dence cannot  be  disturbed  on  appeal. 

2.  Nkw  Tbial  «=9l04(l)— Nbwly  Discovkbbd 

CUUTJLATIVK    EvIDENCI    —    DISCRETION    OF 
COUBT. 

Rale  followed  that  tbe  production  of  eumn- 
lative  evidence  in  support  of  a  motion  for  a 
new  trial  U  addressea  to  the  sound  discretion 
of  the  trial  court,  and  does  not  require  the 
granting  of  a  new  trial  as  a  strict  matter  of 
right 
8.  AnroMOBiLB  Collision— Evidence. 

Evidence  examined,  and  held  sufficient  to 
support  a  verdict  and  judgment  for  damages 
arising  from  a  coUision  of  automobiles  on  the 
pnblic  highway. 

Appeal  from  District  Court,  Ford  (bounty. 

Action  by  Joseph  Blemackl  against  John 
RatzIafF,  with  cross-petition  by  defendant 
Judgment  for  plalntUt,  and  defendant  ap- 
peals.   Affirmed. 

J.  B.  Hayes,  of  Mlnneola,  for  appellant 
L.  A.  Madison  and  Carl  Van  Riper,  both  of 
Dodge  City,  for  appellee. 

DAWSON,  J.  This  was  an  action,  and  a 
cross-action  for  damages  arising  from  a  col- 
lision of  two  automobiles  on  the  public  high- 
way. 

The  plalntUTs  petition  In  substance  alleg- 
ed that  on  the  evening  of  February  19,  1916, 
he  was  driving  his  automobile  southward  on 
tbe  west  side  of  the  public  road  at  a  mod- 
erate rate  at  speed,  and  that  the  defendant 
was  driving  his  automobile  northward  on 
the  west  side  of  the  road  (wrong  side  for  de- 
fendant) at  a  high  and  dangerous  rate  of 
speed,  and  through  this  negligence  of  the 


defendant  a  ooIUsIon  ooenrred  wbldi  Injur- 
ed- the  plalnUft  and  damaged  bis  machine. 

The  defendant's  answer  denied  plalntUTs 
allegations,  and  In  a  cross-petition  be  alleged 
that  be  was  driving  northward  on  tbe  east 
side  of  the  road  at  a  moderate  rate  of  tipeei, 
and  that  tbe  plaintiff  was  driving  his  car 
southward  on  the  east  side  of  tbe  road 
(wrong  side  for  plalntifF  at  a  high  and  dan- 
gerous rate  of  speed,  and  that  through  this 
negligence  of  plaintiff  the  collisioa  occurred 
which  injured  the  defendant  and  damaged 
his  machine. 

The  cause  was  tried  to  a  Jury,  whldi  re- 
turned a  verdict  for  plaintiff  for  $350,  and 
Judgment  was  rendered  thereon. 

Defendant  assigns  two  errors:  (1)  That  Q» 
verdict  was  contrary  to  the  evidence,  and 
(2)  that  be  was  entitled  to  a  new  trbil  on 
his  showing  of  newly  discovered  evidence. 

[1]  The  court  has  read  the  abstracts  of  the 
evidence  with  care,  and  It  cannot  be  said 
that  the  verdict  was  contrary  to  aU  tbe 
evidence.  While  the  testimony  of  the  wit- 
nesses was  conflicting,  a  substantial  part  «< 
it  tended  to  support  the  allegations  of  plain- 
tUTs  petition  and  to  support  the  verdict  Tbe 
problem  for  the  trial  court  and  Jmy  was 
simply  to  determine  which  of  the  witnesses 
were  telling  the  truth  and  which  of  them 
were  not  Wldeman  v.  Falvre,  100  Kan. 
102,  106,  163  Pac.  619;  Matassarin  ▼.  Street 
Railway  Co.,  100  Kan.  119,  120,  121,  163  Pac: 
79a' 

[2,  3]  In  support  of  the  motloii  for  a  new 
trial  the  defendant  produced  affidavits  of  sev- 
eral new  witnesses  which  tended  to  prove  that 
the  tracks  of  plalntUTs  automobile  were  on 
the  east  side  of  the  road,  where  plalntliri 
car  under  the  circumstances  had  no  right 
to  be,  and  that  the  broken  glass  of  the  de- 
fendant's windshield  was  on  the  east  side 
of  the  road  where  bis  car  bad  a  right  to  be. 
This  evidence  would  tend  to  show  that  tbe 
plaintiff,  and  not  the  defendant  was  the 
wrongdoer.  But  there  was  a  good  deal  of 
evidence  pro  and  con  on  both  these  phases 
of  the  controversy  adduced  at  the  trial,  and 
the  rule  governing  the  granting  of  new  trials 
on  cumulative  evidence  controls.  Strong  v. 
Moore,  75  Kan.  437,  89  Pat  806;  Simmons 
V.  Shaft,  91  Kan.  553,  138  Pac.  814;  Pitt- 
man  (3a  7.  Qayes,  98  Kan.  273,  167  Pac. 
,1193. 

In  appellant's  brief  there  is  some  discus- 
sion of  the  duty  of  one  who  Is  In  danger 
to  avoid  that  danger  when  be  can  do  so,  and 
some  discussion  of  the  rights,  duties,  and 
privileges  of  travelers  on  the  highway.  But 
no  error  la  assigned  touching  these  matters, 
and  nothing  can  be  discerned  therein  whldi 
affects  the  Judgment 

Affirmed.    All  the  Justices  concurring. 
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(M  N.  M.  a02) 

MAKEMSON  v.  DILLON  «t  aL     (No.  1997.) 
(Supreme  Court  of  New  Mexico.    Feb.  26,  1918.) 

(Syllabui  ly  th»  Court.) 

1.  PUBLIO  Ii&RDB  <e=»55— TbBBPASS  —   STATB 

Lands— Lkabb— Injunction. 
During  tiie  iDterim  between  the  selection  of 
Indemnity  or  lieu  lands  by  the  state  and  the 
approval  of  the  selection  by  the  Secretary  of 
the  Interior,  under  the  provisions  of  the  En- 
abling Act  of  C!ongr«88  (Act  Oong.  June  20, 
1910.  c.  310,  36  SUt.  6S7),  the  sUte  has  such 
an  interest  in  the  lands  covered  by  the  selec- 
tions as  entitled  it  to  lease  the  same,  and  the 
lessee  may  maintain  an  injunction  against  tres- 
passers upon  the  same. 

2.  Public  Lands  «s»83— ■Indkuhitt  Sncxo- 

TI0N8— STATtlHtS. 

Sections  4636  and  4637,  Code  1915,  held 
not  to  apply  to  lands  covered  by  indemnity  or 
lieu  selections  by  the  state. 

3.  PcBLic  Lands  <g=955  —  Lkaoi  of  Staxx 
Lands— Rbnt — Statutxs. 

Sections  5190,  Code  1915,  requires  lands  to 
be  leased  by  the  state  at  not  less  than  2  per 
cent,  of  their  tnie  value,  to  be  .determined  by 
appraisement.  The  minimum  purchase  price 
fixed  in  section  10  of  the  Enabling  Act  for  lands 
selected  by  the  state  and  lying  east  of  a  certain 
prescribed  meridian  is  $5  per  acre.  This  pro- 
vision, however,  is  not  controlling  upon  the 
rentel  value  of  these  lands.  The  appraised 
value  of  these  lands  may  be  less  than  the 
minimum  price  prescribed  by  Congress  in  the 
Enabling  Act,  and  as,  in  this  case,  no  showing 
was  made  by  the  appellants  that  the  lands  were 
worth  the  minimum  purchase  price,  they  are 
not  in  a  position  to  question  the  action  of  the 
state  land  commissioner  in  leasing  the  lands 
at  5  cmts  per  acre  per  annum. 

4.  PtTBUo  Lands  $=>65  —  Statc  Lands— 
"O  w  mo' '— Statotk. 

The  word  "owned,"  as  used  in  section  5189, 
Code  1916,  is  held  to  apply  to  any  lands  in 
which  the  state  has  any  right  or  interest  (citing 
Words  and  Phrases,  Own). 

6.  Afpeai.  and  Ebbob  <g=3l010(l)— Findings 
or  Pact— Rb VIEW. 
Findings  of  fact,  which  are  supported  by 
Bubstitetial    evidence,    cannot    be    successfully 
questioned  in  this  court 

6.  Appeal  and  Ebbob  ^s»1078(l)— Abouhent 
— Considebation. 

A  proposition,  not  argued  in  this  court,  will 
not  be  considered. 

7.  Public  Lands  «=s>5S— Statb  Lands— Tbbs- 
PASS— Right  or  LEssEat. 

Section  5226,  Code  1915,  which  makes  -it  a 
criminal  offense  to  use  for  any  purpose  any  land 
belonging  to  the  state,  unless  it  is  leased  or  pur- 
diased,  lumishes  no  remedy  to  a  lessee,  and  is 
not  exclusive  of  the  right  to  injunction  for  in- 
tentional trespasses  upon  such  leased  lands. 

(Additional  Byllabut  by  Editorial  Staff.) 

8.  Public  Lands  <g=s>53— Indemnity  Lands— 
Gbants  "Subject  to  Appboval"  of  Sec- 

BKTABT  or  IHTBBIOB. 

The  words  "subject  to  the  approval,"  as 
used  in  Enabling  Act,  {  11,  providing  that  all 
lands  granted  in  quantity  or  as  indemnitv  shall 
be  selected  under  the  direction  and  subject  to 
the  approval  of  the  Secretary  of  the  Interior, 
are  not  to  be  regarded  as  giving  him  direction 
to  arbitrarily  refuse  a  selection  for  no  reason 
at  all,  but  are  to  be  understood  to  mean  that 
be  shall  investigate  and  pass  upon  and  render 
judgment  as  to  whether  the  lands  selected  are 


within  the  terms  of  the  grant,  and.  If  so,  it  is 
his  duty  to  list  them  to  the  state. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sub- 
ject ta] 

Appeal  from  District  Court,  Roosevelt 
County;   McClare,  Judge. 

Action  for  injunction  by  Harry  Makemaon 
against  A.  Roscoe  Dillon  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

3.  S.  Pardue,  of  Ft  Snmnet,  for  appellants. 
A.  B.  Renehan,  of  Santa  Ffi,  amicus  curiae, 
for  the  State.  K.  W.  Edwards,  of  Ft  Sum- 
ner, and  Q.  L.  Reese,  of  Portales,  for  appel- 
lee. 

PARKER,  J.  Appellee  brought  this  action 
for  an  injunction  against  appellants,  to  re- 
strain them  from  cutting  and  breaking  ap- 
pellee's fences,  and  driving,  herding,  and 
grazing  their  cattle  and  live  stock  upon  cer- 
tain lands  BO  inclosed.  It  appears  that  the 
state  had  filed  application  in  the  United 
States. land  office  at  Ft.  Sumner,  N.  M.,  for 
the  selection,  as  Indemnity  or  lieu  lands,  of 
all  of  the  premises  In  question,  except  a.small 
portion  thereof  which  was  held  in  private 
ownership  by  the  appellee,  and  except  an- 
other small  portion  thereof  which  he  held 
as  lessee  of  some  third  persons,  which  said 
application  of  the  state  had  been  duly  al- 
lowed by  the  registw  and  receiver  of  said 
land  office.  It  further  appears  that  thereaft- 
er the  appellee  entered  into  contracts  with 
the  state  of  New  Mexico  whereby  he  leased 
the  said  lands  from  the  state  for  the  period 
ending  September  30,  1920,  for  the  purjKJse 
of  pasturing  and  grazing  said  lands,  and  tor 
all  purposes  incident  thereto.  He  went  in- 
to possession  of  the  said  lands,  and  fenced 
the  same,  and  grazed  cattle  and  horses  there- 
on. It  further  appears  that  thereafter  the 
appellants  committed  a  series  of  Intentional 
trespasses  upon  the  said  lands,  by  driving, 
herding,  and  grazing  their  cattle  and  live 
stock  thereon. 

[1]  A  preliminary  Injunction  was  awarded 
by  the  court  against  the  appellants,  and  upon 
a  return  to  the  order  to  show  cause  why  the 
injunction  should  not  be  made  permanent  a 
bearing  of  the  facts  was  had  before  the  court, 
and  the  injunction  was  made  permanent 
The  aiq)eUants  defended  upon-  the  ground, 
principally,  that  although  the  lands  in  ques- 
tion had  been  applied  for  by  the  state,  and 
the  application  had  been  allowed  by  the  local 
land  office,  the  said  applications  were  still 
pending  before  the  secretary  of  the  Interior, 
and  had  not  yet  been  approved  by  him. 
These  lands  were  applied  for  by  the  state  un- 
der the  provisions  of  the  act  of  Congress 
enabling  the  people  of  New  Mexico  to  form  a 
state  government  36  Stat  557.  The  perti- 
nent provision  of  that  act  is  contained  in  sec- 
tion 11,  and  is  as  follows: 
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"That  an  lands  granted  in  quantity  or  as 
indemnity  by  this  act  shall  be  selected,  under 
the  direction  and  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  from  the  surveyed, 
unreserved,  unappropriated,  and  nonmineral 
public  lands  of  the  United  States  within  the 
limits  of  said  state.    •    •    •  •» 

The  Indemnity  lands  referred  to  In  section 
il  are  lieu  lands,  to  take  the  place  of  such 
of  sections  2,  16,  32,  and  36  as  might  be  lost 
to  the  state  by  reason  of  being  mineral,  or 
having  been  sold,  reserved,  or  otherwise  ap- 
propriated or  reserved  by  or  under  the  au- 
thority of  any  act  of  Congress,  or  where  they 
Were  wanting  or  fractional  In  quantity,  or 
where  settlements  thereon  with  a  view  to 
pre-emption  or  homestead  or  improvement 
thereof,  with  the  view  to  desert  land  entry 
before  the  survey  thereof  in  the  field,  as 
provided  in  section  6  of  said  enabling  act. 

Counsel  for  appellants  takes  the  position 
that  an  Indemnity  selection,  such  as  the  one 
is  in  this  case,  requiring  the  approval  of  the 
Secretary  of  the  Interior,  gives  to  the  state 
no  title  nor  rights  in  the  land  until  such  ap- 
proval has  been  bad.  He  relies  upon  sev- 
eral cases  which  will  be  examined.  He  cites 
Ol^mmons  v.  Gillette,  33  Mont.  321,  83  Pac. 
879,  114  Am.  St.  Kep.  814.  This  was  a  tres- 
pass case  quite  similar  to  the  case  at  bar  in 
facts.'  It  dllTers  radically  from  the  case  at 
bar,  however,  in  an  important  and  controlling 
feature.  In  that  case  the  lands  were  unsur- 
veyed,  and  the  state  of  Montana  had  assumed 
to  lease  to  the  plaintiff  ^n  uusurveyed  school 
section.  The  plaintiff  had  obtained  a  lease 
and  had  been  In  possession  of  the  school 
section  for  two  years,  but  when  the  contro- 
versy arose  his  lease  had  expired  by  rea- 
son of  the  fact  that  the  state  refused  to 
renew  the  same.  This  left  the  plaintiff 
.vith  no  other  right  to  the  possession  than 
such  as  he  obtained  by  virtue  of  his  in- 
dosure  made  under  the  lease  from  the  state 
for  the  two  preceding  years.  Incidentally 
the  court  discussed  the  nature  of  the  right  of 
the  state  in  school  sections  prior  to  the  pub- 
lic surveys.  The  court  correctly  determines 
that  in  a  case  of  that  kind,  by  reason  of  the 
fact  that  no  particular  land  is  identified  by 
survey,  tTie  state  can  have  no  power  to  ei- 
ther convey  the  fee  or  to  grant  a  lease,  there 
being  no  Identification  of  the  subject-matter, 
and  the  court  cites  U.  S.  v.  Montana  L.  & 
M.  Co.,  196  U.  S.  573,  25  Sup.  Ct.  367,  49  L. 
Ed.  604,  which  supports  tlie  doctrine  an- 
nounced in  the  Montana  case. 

In  Wisconsin  Central  Railroad  Co.  v.  Price 
County,  133  U.  S.  496,  10  Sup.  Ct.  341,  33  L. 
Ed.  687,  the  question  was  presented  to  the 
Supreme  Court  of  the  United  States  as  to 
when  the  title  to  lieu  lands  passed  from  the 
government  to  a  railroad  grantee,  and  as  a 
consequence  when  the  same  lands  became 
subject  to  taxation  by  the  state.  The  court 
cites  and  quotes  from  Witherspoon  v.  Dun- 
can, 4  Wall.  (71  U.  S.)  210,  18  L.  Ed.  339,  to 
the  effect  tbot,  where  lands  have  been  enter- 
ed at  the  land  office  and  a  certificate  of  en- 


try obtained,  they  become  the  private  prop- 
erty of  the  entryman;  the  government  hold- 
ing merely  the  naked  legal  title  in  trust  for 
him.  In  that  case  the  court  distlnguls(ies 
between  grants  of  lands  to  railroads  of  cer- 
tain alternate  sections  within  certain  speci- 
fied place  limits  and  those  which  are  denom- 
inated lieu  lands,  and  points  out  that  la  such 
cases,  by  reason  of  the  provision  of  the  stat- 
ute requiring  the  approval  of  the  Secretary 
of  the  Interior  to  such  lieu  selections,  no  ti- 
tle vests  In  the  grantee  until  such  aitproval 
has  been  had.  The  basis  for  the  distinction 
seems  to  be  that  the  Secretary  of  the  Inte- 
rior is  charged  with  the  duty  of  Judicially  de- 
termining whether  there  were  any  deficien- 
cies in  the  lands  granted  which  were  to  be 
supplied  from  indemnity  lands,  and,  in  the 
second  place  whether  the  particular  indem- 
nity lands  selected  could  be  properly  taken 
for  those  deficiencies,  and  the  court  says: 

"Until  the  selections  were  approved  there 
were  no  selections  in  fact,  only  preliminary  pro- 
ceedings taken  'for  that  purpose :  and  the  in- 
demnity lauds  remain  unaffected  in  their  title." 

This  is  a  leading  case  on  the  subject  It 
is  to  be  observed,  however,  in  this  connec- 
tion, that  the  question  In  that  case  was  as 
to  when  the  title  passed  from  the  govern- 
ment to  the  railroad,  so  as  to  be  sulijec-t  to 
taxation — an  entirely  different  question  from 
the  one  In  the  case  at  bar,  as  wUl  be  here- 
after pointed  out. 

Counsel  for  appellee  relies  upon  Weyer- 
haeuser V.  Hoyt,  219  U.  S..380,  31  Sup.  Ct 
300,  55  L.  Ed.  258,  in  which  the  court  in  an 
exhaustive  opinion  held  that,  during  the 
Interim  between  the  applications  for  lieu 
lands  and  the  approval  by  the  Secretary  of 
the  Interior,  the  lands  were  withdrawn 
from  entry,  so  that  no  rights  could  be  ac- 
quired under  the  Timber  and  Stone  Act 
by  a  person  making  claim  suhsequent  to 
the  application  of  the  railroad  company  for 
the  lieu  selections.  In  Northern  Pacific  Rail- 
way Co.  V.  Houston,  231  U.  S.  181,  34  Sup. 
Ct  113.  58  L.  Ed.  176.  It  is  held  that  lands 
embraced  in  the  list  of  indemnity  selections 
filed  by  the  railroad  company  with  the  Land 
Department,  and  subsequently  approved  by 
the  Secretary  of  the  Interior,  were  not  sub- 
ject to  entry  or  purchase  under  the  federal 
land  laws  during  the  interim  between  the 
date  of  filing  and  the  date  of  such  approval. 

Olive  Land  &  Dev.  Co.  v.  Olmstead  (C.  C.) 
103  Fed.  568,  Is  also  cited  and  relied  upon. 
Counsel  on  both  sides,  it  seems  to  us,  have 
overlooked  an  important  and  controlling  con- 
sideration In  the  discussion  of  this  case. 
The  question  in  this  case  is  not  whether  the 
title  to  school  indemnity  lands  has  passed 
to  the  state  prior  to  the  approval  of  the 
selections  by  the  Secretary  of  the  Interior. 
We  think  it  may  be  conceded  that  such 
title  has  not  passed  to  the  state.  The  ques- 
tion in  this  case,  however,  is  as  to  what  in- 
terest the  state  aci]uires  under  its  lieu  selec- 
tions and  during  the  Interim  between  the 
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selecdons  and  the  approval  by  the  Secre- 
tary of  the  Interior.  That  the  state  acqnirea 
some  beneficial  interest  in  the  proi>erty 
seems  apparent 

The  only  two  cases  which  we  have  found 
which  discuss  the  spedflc  question  involved 
In  this  case  are  two  cases  from  Utah.  In 
Brigham  City  v.  Rich.  34  Utah,  130,  97  Pac. 
220,  Brigham  City  bad  commenced  the  con- 
struction of  an  electric  light  plant;  the 
water  to  generate  such  power  had  to  be 
conducted  through  a  pipe  line,  and  a  por- 
tion of  such  pipe  line  had  been  constructed 
up  to  a  point  where  It  became  necessary 
to  cross  the  land  described  in  the  complaint 
The  dty  was  unable  to  agree  with  the  de- 
fendant and  brought  condemnation  proceed- 
ings. The  defendant.  Rich,  entered  Into 
an  agreement  with  the  state  of  Utah  where- 
by he  made  application  for  the  selection 
by  the  state  of  the  land  and  paid  the  re- 
quired fees.  On  the  same  day  the  state 
made  the  selection  under  the  grant  to  it  by 
the  United  States,  which  application  was 
approved  by  the  register  and  receiver  of 
the  United  States  land  office  at  Salt  Lake 
City.  Immediately  after  making  the  agree- 
ment with  the  state,  Rich  entered  Into  pos- 
session of  said  lands.  The  selection  was 
afterward  approved  by  the  Secretary  of  the 
Interior,  but  had  not  been  approved  when 
the  proceeding  was  commenced.  Section  13 
ot  the  Enabling  Act  of  Utah  (Act  Cong. 
July  16,  1894.  c.  138,  28  Stat  107)  is  In  al- 
most the  Identical  language  of  the  portion  of 
section  11  in  our  Enabling  Act  above  quot- 
ed. It  requires  the  selections  to  be  made 
under  the  direction  of  the  Secretary  of  the 
Interior.  Ours  differs  from  the  Utah  sec- 
tion only  In  one  particular,  and  that  is  that 
onrs  reads  "under  the  direction  and  sut>- 
Ject  to  the  approval  of  the  Secretary  of  the 
Interior."  We  do  not  regard  this  varia- 
tion as  Important     The  court  says: 

"The  contention  of  appellant's  counsel  is  that 
under  the  facts  as  found  by  the  court  tbe  ti- 
tle and  ownership  of  the  lands  in  question  were 
in  the  United  Statep  on  the  30th  day  of  Oc- 
tober, 1902,  when  this  proceeding  was  com- 
menced; that  the  title  to  tbe  same  did  not  pass 
oat  of  the  United  States  notil  April  30,  1903, 
when  the.Secretary  of  the  Interior  approved  the 
selection  thereof  by  the  state  of  Utah ;  and  that 
the  doctrine  of  relation,  with  regard  to  the 
passing  of  the  title,  cannot  be  invoked  in  this 
case.  Upon  tbe  other  band,  coansel  for  Brig- 
ham City  claim  that  the  grant  made  by  the 
United  States  was  a  grant  in  prsscnti;  that 
when  the  state  of  Utah  made  the  selection  of 
tbe  lands,  which  was  approved  by  tbe  Secretary 
of  tbe  Interior,  the  title  thereto  vested  in  the 
state  of  Utah,  as  of  the  date  of  tbe  passage 
of  the  Ehiabling  Act,  or,  at  least,  as  of  the  date 
the  state  made  tbe  selection  of  tbe  land.  *  *  • 
It  seems  to  us  that  the  grant  contained  in  sec- 
tion 12  of  the  Enabling  Act  was  one  in  priesen- 
ti,  and  was  based  upon  three  conditions,  namely: 

(1)  That  the  lands  shall  be  selected  from  un- 
appropriated public  lands  of  the  United  States ; 

(2)  that  they  shall  be  selected  within  the  lim- 
its of  the  state  of  Utah ;  and  (3)  that  the; 
diall  be  nonmineral  In  character.  •  •  *  The 
phrase  that  tbe  lands  'shall  be  selected  under 
tb«  direction  of  the  Secretary  of  the  Interior/ 


as  we  view  it  was  not  a  condition  npon  which 
Qie  grant  was  made,  bnt  merely  one  of  the 
means  by  which  tbe  lands  should  be  identified 
and  the  grant  made  effective  as  to  any  particq,- 
lar  parceL  As  we  have  seen,  the  grant  con- 
sisted of  a  specific  number  of  acres,  and  within 
specified  limits.  The  words  of  the  grant  are 
that  'the  following  grants  of  land  are  hereby 
made  to  said  state.'  This  is  not  a  promise  or 
agreonent  to  grant  at  some  future  time,  nor- 
upon  the  happening  of  some  future  event,  nor 
upon  any  condition,  but  is  an  absolute  grant  in 
present!  of  a  specified  quantity  of  land.  The 
mere  fact  that  something  remained  to  be  done 
to  identify  the  particular  parcels  by  selecting 
them  did  not  affect  the  grant  itself.  True,  the 
legal  title  may,  in  fact,  have  remained  in  the 
United  States  until  the  land  was  actually  se- 
lected and  identified,  but  such  title  was  b<^d  in 
trust  for  the  benefit  of  the  state  of  Utah.  The 
right  to  the  quantity  of  land  specified  in  the 
act  was  in  the  state  of  Utah  from  and  after  the 
approval  thereof;  but  the  title  to  any  particu- 
lar parcel  was  held  in  trust  by  tbe  United 
States  until  selection  was  made  by  the  state  of 
Utah,  We  do  not  think  it  was  within  tbe  pow- 
er of  the  Secretary  of  the  Interior  to  prevent 
the  state  of  Utah  from  acquiring  the  title  to 
any  particular  parcel  of  land,  if  such  parcel 
fell  within  tbe  terms  of  the  grant  itself.  His 
duty  was  discharged,  and  bis  power  exhausted, 
when  he  found  that  tbe  land  fell  within  the 
terms  of  tbe  grant  If  the  land  selected  was 
not  such  as  was  granted,  or  if  it  was  outside  the 
limits  of  tbe  grant,  the  title  thereto  would  fail, 
not  becanse  the  Secretary  of  the  Interior  re- 
fused to  approve  the  selection,  but  because  the 
selectfon  was  not  within  the  original  terms  of 
the  grant  To  bold  otherwise  would  be  tan- 
tamount  to  holding  that  the  ^rant  was  made 
by  the  Secretary  of  tbe  Interior,  and  not  by 
Congress.  Congress,  no  duubty  oould  have 
directed  that  officer  to  make  conveyance  by  pat- 
ent of  certain  lands  if  he  found  that  tbe  con- 
ditions imposed,  if  any,  had  been  complied  witli. 
Congress,  however,  did  not  do  this.  It  made 
the  grant,  and  authorized  no  one  either  to  con- 
vey or  to  withhold  a  conveyance  of  the  title." 

In  McKinney  y.  Carson,  35  Utah,  180,  99 
Pac.  660,  there  was  an  action  at  law  for  dam- 
ages for  a  trespass  very  similar  to  tbe  tres- 
pass in  the  case  at  bar.  Tbe  defense  inter- 
posed was  tbe  same  defense  that  title  bad  not 
passed  from  the  government  to  the  state,  and 
therefore  the  state's  lessee  had  no  cause  of 
action  for  the  trespass  complained  of.  The 
selections  In  this  case  had  been  filed  and  ap- 
proved in  the  local  land  office,  but  bad  not 
received  the  approval  of  the  Secretary  of  the 
Interior.  Objection  was  made  to  the  Intn^ 
ductlon  of  the  contract  of  lease  npon  the 
grounds  stated.  This  selection  was  rejected 
by  the  Secretary  of  the  Interior,  with  the 
consent  of  the  state  and  the  lessee,  and  it 
was  urged  that  the  selection  having  l>een  re- 
jected, the  state  never  acquired  any  right  In 
the  premises  and  therefore  could  confer 
none  upon  the  lessee.   The  court  said: 

"It  is  asserted  that  since  the  selection  made 
by  tbe  state  was  rejected  by  the  Secretary  of 
the  Interior,  the  state  never  bad  any  rieht  or 
title  to  the  land,  and,  if  the  state  bad  none,  it 
could  confer  none.  It  will  be  observed  that  the 
selection  made  by  the  state  was  approved  by  tbe 
local  land  office  June  9,  1002,  and  that  respond- 
ent went  into  possession  under  a  contract  from 
the  state.  Tbe  state,  therefore,  was  acting  un- 
der a  selection  made  by  it  which  bad  been  duly 
filed  and  approved  by  the  local  land  office.    In 
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a  very  recent  case,  entitled  Brigbam  Citr  ▼• 
Rich  [34  Utah,  130]  97  Pac.  220,  we  held  that 
a  grant  to  the  state  of  Utah  under  the  Bnabling 
Act  was  a  grant  in  prssenti;  that  a  selection 
duly  made  by  the  state  and  filed  and  approved 
by  the  Secretary  of  the  Interior  vested  the  title 
in  the  state  of  Utah  from  the  date  of  the 
approval  of  the  Enabling  Act  We  further  in 
effect  held  that,  if  the  lands  selected  by  the 
state  were  not  mineral  and  were  located  with- 
in the  state  of  Utah,  the  Secretary  of  the  In- 
terior was  powerless  to  defeat  the  rights  of  th^ 
state,  because  the  grant  was  not  dependent  up- 
on his  act  of  approval.  In  other  words,  the 
refusal  of  the  Secretary  of  the  Interior  to  make 
the  approval  did  not  necessarily  affect  the  pass- 
ing of  title,  but  his  approval  was  evidence  of 
the  facts  that  the  lands  were  of  the  character 
designated  in  the  enabling  act  and  were  subject 
to  the  gfant;  if,  therefore,  the  selected  lands 
in  fact  were  of  the  character  granted  in  the 
Ehiabling  Act  that  then  the  Secretary  could 
not,  by  a  mere  rejection,  defeat  the  rights  of  the 
state,  since  the  enabling  act  conferred  no  such 
power  upon  him.  If  our  conclusions  in  that 
case  are  sound,  It  follows  that  the  state  of 
Utah  acquired  such  a  right  in  the  lands  in  ques- 
tion that  it  could  agree  to  sell  them  to  one  de- 
siring to  purchase  unless  the  lands  were  mineral 
lands.  There  is  no  claim  that  the  lands  in  ques- 
tion were  such,  nor  is  it  contended  that  the 
selection  made  by  the  state  was  rejected  for  that 
reason.  From  anything  that  is  made  to  ap- 
pear, therefore,  the  state  could  have  insisted 
upon  its  right  to  the  land  in  question,  and  the 
respondent  could  likewise  have  done  so.  The 
mere  fact  that  the  state  and  the  respondent 
acquiesced  in  the  action  of  the  Secretary  of  the 
Interior,  whether  such  action  was  well  founded 
'  or  not,  can  make  no  difference  so  far  as  the 
appellant  is  concerned.  The  respondent  bad  the 
exclusive  right  to  the  possession  of  the  land 
until  the  selection  made  by  the  state  was  can- 
celed with  its  consent,  and  until  respondent  ac- 
quiesced in  the  cancellation  of  the  contract 
and  surrendered  up  possession.  But  we  think 
the  respondent  had  the  right  of  possession  aa 
against  the  appellant,  who  was  a  mere  intruder, 
upon  still  another  ground.  Under  the  enabling 
act  the  state  certainly  had  the  exclusive  right 
to  select  unoccupied  and  unclaimed  nonmineral 
lands.  The  right  of  selection  carried  with  it 
the  right  to  take  possession  and  to  continue  in 
•uch  possession,  at  least  until  some  one  with  a 
better  right  claimed  the  lands,  or  until  they 
were  found  to  be  mineral  in  character.  If  the 
state  had  this  right,  it  could  transfer  the  right 
of  possession  to  another,  and  the  person  who 
obtained  it  would  certainly  have  the  right  to 
exclude  mere  intruders  who  had  no  right  in  or 
to  the  land  whatever.  The  right  of  possession 
would  continue  until  the  United  States  insisted 
upon  its  higher  right,  that  of  true  owner.  As 
against  appellant,  therefore,  who  was  a  mere 
intruder  without  any  rights,  the  respondent's 
rights  must  prevail." 

[I]  This  latter  case  goes  further  than  It  is 
necessary  to  go  In  the  case  at  bar,  for  the  rea- 
son tbat  bere  there  bas  been  no  dlBaiq;>roval 
by  the  Secretary  of  the  Interior.  These  two 
cases  are  tbe  only  cases  we  have  been  able 
to  find  dealing  with  the  si>eciflc  question  in- 
volved, and  we  regard  tbe  reasoning  of  the 
cases  not  only  as  sonnd,  but  unanswerable. 
Tbe  grant  to  New  Mexico  is  to  be  effectuated 
by  selection,  not  only  of  these  lands  granted 
In  quantity,  but  also  as  Indemnity,  and  they 
are  to  be  selected  under  the  direction  and 
aobject  to  the  approval  of  the  Secretary  of 
tbe  Interior.    Tbe  words  "subject  to  the  ap- 


provar  we  do  not  regard  as  giving  tbe  Sec- 
retary of  the  Interior  discretion  to  arbi- 
trarily refuse  a  selection  for  no  reason  at  all. 
These  words  are  to  be  understood  to  mean 
that  the  Secretary  of  tbe  Interior  sball  In- 
vestigate and  pass  vpoa  and  render  Judgment 
as  to  whether  tbe  lands  selected  are  within 
the  terms  of  tbe  grant,  and,  if  so.  It  Is  his 
duty  to  list  them  to  the  state. 

[2]  2.  Certain  minor  considerations  are 
presented  in  the  brief  of  appellants,  some  of 
which  will  be  noticed.  It  Is  argued  that  the 
lands  In  question  are  public  lands  within  the 
terms  of  sections  4636  and  4637,  Code  1915, 
and  as  such  are  OHnmon  pastures,  and  are 
therefore  not  subject  to  exclusive  occupation 
by  lessees  from  the  state,  ^e  proposition  la 
clearly  without  foundation.  At  tbe  time  of 
the  passage  of  those  two  sections  (1863) 
tbere  were  no  public  lands  In  the  territory 
of  New  Mexico,  except  lands  of  the  United 
States.  The  statute,  therefore,  necessarily 
referred  to  tbe  common  use  of  tbe  pobiic 
domain.  This  statute  can  have  no  application 
at  this  time  to  lands  which  have  been  select- 
ed by  the  state  under  a  grant  from  Congress. 

[3]  8.  Appellants  present  the  propositioa 
that  the  record  shows  tbat  these  lands  were 
leased  to  the  ai>peUee  at  5  caits  an  acre^  and 
tbat  section  6190  of  the  Code  requires  lands 
to  be  leased  at  not  less  than  2  per  cent  of  the 
true  value,  to  be  determined  by  ai^raise- 
ment  It  Is  further  pointed  out  tbat  tbe  min- 
imum purchase  price  fixed  In  section  10  of 
tbe  Enabling  Act  for  these  lands  is  $5  per 
acre.  The  conclusion  Is  sought  to  be  drawn 
that  the  minimum  rental  on  such  lands  must 
be  2  per  cent  of  $5,  which  would  be  10  cents 
per  acre.  This  Is  an  erroneous  assumption. 
The  statute  of  the  state  requires  tbe  leasing 
of  lands  at  2  per  cent  of  their  appraised 
value,  which  may  be  less  than  the  par<4iase 
price  fixed  by  Congress  In  the  Enabling  Act 
No  showing  was  made  by  appellants  that  the 
appraisement  on  these  lands  was  at  any  par- 
ticular price,  and,  even  If  tbe  appellants 
were.  In  any  event,  In  position  to  question  the 
contract  between,  the  state  and  tbe  third 
party,  they  would  certainly  be  required  to 
make  a  showing  of  failure  on  the  part  of  the 
land  commissioner  If  they  desired  to  take  ad- 
vantage of  that  fact 

[4]  4.  Appellants  seek  to  attack  this  lease 
of  appellee  on  the  ground  that  section  51S9, 
Code  191S,  authorizes  the  leasing  only  of  such 
lands  as  are  '"owned"  by  the  state,  and  that 
therefore  there  is  no  authority  to  lease  them 
until  title  has  been  acquired.  Counsel  for 
appellee  point  out  that  the  word  "owned"  has 
various  meanings,  and  in  this  connection  be 
argues  correctly  tbat  tbe  word  means  any 
right  or  interest  in  the  land,  citing  6  Words 
and  Phrases,  p.  6130,  and  Baltimore  k  O. 
R.  Co,  T.  Walker,  46  Ohio  St  577,  18  K  E. 
475. 

[S]  Bk  Appellants  complala  of  tbe  failun 
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)f  the  court  to  sustain  their  demurrer  to  the 
ivldence.  The  demurrer  to  the  evidence  was 
general  In  terms,  and  was  based  entirely  np- 
in  Its  assumed  Insufficiency  to  warrant  a  con- 
inaance  of  the  Injunction.  The  court  made 
Indlngs  of  fact,  all  of  which  were  supported 
•y  substantial  evidence,  and  no  error,  there- 
ore,  can  be  successfully  predicated  in  this 
ourt  on  the  refusal  of  the  court  to  sustain 
he  demurrer. 

[6]  6.  Appellants  assert  that  the  complaint 
t  appellee  states  no  cause  of  action  for  equi- 
able  relief.  The  proposition  Is  not  argued, 
nd  win  therefore  be  dismissed  without  far- 
lier  comment 

[7]  T.  Counsel  for  appellants  argue  that  by 
^ason  of  the  provisions  of  section  5226,  Code 
915,  which  makes  it  a  criminal  ofTense  to 
se  for  any  purpose  any  land  belonging  to 
le  state  without  being  leased  or  purchased, 
lat  such  statute  is  the  sole  remedy  against 
ppellants,  and  that,  consequently,  injunction 
111  not  lie.  This  is  a  plain  misconception  of 
»e  principle  that  where  a  new  right,  or 
eans  of  acquiring  It,  Is  confterred  by  statute, 
id  an  adequate  remedy  for  its  invasion  Is 
ven  by  the  same  statute,  the  parties  are 
inflned  to  the  statutory  remedy.  It  is  no 
'medy  to  appellee  for  the  trespass  upon  his 
ased  lands  to  prosecute  the  offender  crim- 
ally.  The  only  remedy  that  the  appellee 
id  In  the  premises  was  either  an  action  for 
images,  or  an  action  for  an  Injunction, 
tiich  latter  he  chose. 

We  find  no  error  in  the  record,  and  for  the 
asons  stated  the  Judgment  of  the  court  be- 
w  will  be  affirmed;  and  it  Is  so  ordered. 

HANNA,  C.  J.,  and  ROBERTS,  J.,  concur. 

7  Cal.  6M)  ^^°^^ 

BE  V.  HIBERNIA  SAVINGS  &  liOAN  SOO. 
etaL    (S.  F.7917.) 

upreme  Court  of  California.    March  2, 1918. 
Rehearing   Denied   April   1,   1018.) 

Infants    €=958  (2)  — Debds— Eftkct.  . 

Under  Civ.  Code,  {  33,  prohibiting  a  minor 
der  the  age  of  18  from  making  a  contract 
atine  to  real  property,  a  deed  of  trust  ex- 
ited by  a  girl  under  the  age  of  18  was  ab- 
utely  void,  notwithBtanding  her  mature  ap- 
irance,  and  no  legal  duty  devolved  upon  her 

a  condition  of  disaffirming  the  deed  to  re- 
ire  the  consideration. 
Infants   «=»67(1)— Dbbdb— Eftkct. 

Where  the  grantee  of  a  minor  under  18 
irs  of  age,  on  learning  that  at  the  time  of 
!  deed  she  was  under  such  age,  and  when 
^  then  represented  herself  to  be  over  18, 
rsuaded  her  to  ratify  and  confirm  the  deed 
en  in  fact  she  was  then  under  18,  such 
ification  and  confirmance  were  ineffectual  to 
idate  the  deed. 

Trial  4=9395(5)— FtNDiNa»—TTi.nMATB 
''iNDiNo  OF  Fact. 

Though  findings  should  be  construed  most 
ongly  in  support  of  the  judgment,  an  ulti- 
te  nnding  of  fact,  drawn  as  a  conclnsion 
m  the  probative  facts  previously  found,  can- 


not stand  if  the  specific  fitcts  upon  which  it  ia 

based  do  not  support  it. 

4.  Infants    ©=j58(2)— Deeds— Validitt. 

Under  Civ.  Code,  i  33,  prohibiting  a  minor 
under  the  age  of  18  from  making  a  contract 
relating  to  real  property,  and  section  35,  au- 
thorizing a  minor  to  disaffirm  either  before  or 
after  attaining  majority,  but  requiring  repay- 
ment of  consideration  if  the  minor  was  over 
18,  where  the  court  found  that  plaintiff  was 
under  18  when  she  made  a  trust  deed,  it  could 
not  also  find  that  she  was  estopped  by  her  con- 
duct, and  her  mature  appearance  from  disaf- 
firming without  tendering  back  the  considera- 
tion. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco;' 
Jas.  M.  Troutt,  Judge. 

Suit  by  Sibyl  M.  Lee,  a  minor,  by  her  guard- 
ian ad  litem,  Kate  C.  Perry,  agnlnst  the 
Hibernla  Savings  ft  Loan  Society  and  others. 
From  the  Judgment  rendered,  defendants  R. 
McColgan  and  others  appeal.    Affirmed. 

Culllnan  &  Hickey,  of  San  Francisco,  tor 
appellants.  Frank  W.  Sawyer,  Sydney  Schles- 
inger,  and  Tobin  ft  Tobin,  all  of  San  Fran- 
cisco, for  respondents. 

VICTOR  B.  SHAW.,  Judge  pro  tem.  WhUe 
in  form  this  action  is  one  to  quiet  title,  its 
real  purpose  was  to  have  declared  void  two 
instruments  in  so  far  as  they  affected  the  lot 
described  In  the  complaint  and  owned  by 
plaintiff.  One  of  these  instruments  is  a  mort- 
gage executed  by  plaintiff,  together  with  her 
mother  and  brother,  on  August  1,  iai3,  to  the 
Hibernla  Savings  &  Loan  Society,  upon  prop- 
erty which  included  that  herein  Involved. 
The  other  Is  a  deed  of  trust  executed  by  the 
same  parties  on  August  6,  1913,  whereby  the 
same  property  was  conveyed  to  K.  McColgan 
and  F.  W.  Morrison,  trustees,  to  secure  a  loan 
of  money  made  by  Daniel  A.  McColgan.  The 
ground  upon  which  plaintiff  sought  relief  was 
that  at  the  time  of  the  execution  of  these  two 
instruments  she  was  a  minor  under  the  age  of 
18  years.  The  court  made  findings  and  con- 
clusions of  law,  followed  by  a  Judgment  for 
plaintiff  quieting  her  title  as  against  the  Hi- 
bernla Savings  &  Loan  Society,  and  in  favor 
of  defendants  Morrison  and  the  McCoIgana 
whose  interest  In  the  property  was  founded 
upon  the  deed  of  trust  Thereafter  the  court 
made  an  order,  granting  plaintiff's  motion, 
made  under  section  663  of  the  Code  of  Civil 
Procedure,  to  vacate  and  set  aside  the  Judg- 
ment in  favor  of  said  last-named  defendants 
upon  the  ground  that  the  conclusions  of  law 
were  Inconsistent  with  the  facts  found.  The 
conclusions  of  law  were  thereupon  amended, 
and  a  new  Judgment  conformable  thereto  en- 
tered In  favor  of  plaintiff,  the  effect  of  which 
was  to  declare  the  deed  of  trust,  as  well  as 
the  mortgage,  void.  The  appeal  is  from  this 
Judgment,  and  prosecuted  by  Morrison  and 
the  McColgans,  whose  chief  contention  is  that 
the  findings  do  not  support  the  amended  con- 
clusions of  law  and  Judgment 

The  findings,  other  than  as  to  facts  herein- 
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before  stated,  which  are  material  to  the  con- 
troversy, are  as  follows:  "That  the  plaintiff, 
Sibyl  M.  Lee,  became  18  years  of  age  on  the 
31st  day  of  December,  1914."  That  at  the 
time  when  plaintiff  executed  the  deed  of  trust 
on  August  6,  1913,  given  in  consideration  of 
the  loan  so  made,  she  did  not  Inform  Daniel 
A.  McColgan  that  she  was  under  18  years  of 
age.  That  about  November  or  December, 
1913,  defendant  learned  that  plaintiff  was 
under  18  years  of  age  when  she  executed  the 
deed  of  trust,  and  upon  his  threatening  to 
have  the  trust  executed  on  account  of  de- 
fault In  paying  said  note  she  represented  that 
she  would  be  18  years  of  age  on  December 
31,  1913,  and  promised  if  he  would  forego 
sale  of  the  property  on  account  of  such  de- 
fault and  advance  to  her  and  her  mother  an 
additional  $500  under  the  security  of  the 
trust  deed,  she  would,  after  December  31, 
1913,  ratify  and  conflrm  the  same.  That  such 
sum  was  advanced  prior  to  January  14,  1914, 
on  which  date  plaintiff  and  her  mother,  both 
knowing  the  same  to  be  false,  made  affidavit 
that  Sibyl  became  18  years  of  age  on  Decem- 
ber 31,  1913,  and  on  the  same  day  (January 
14th)  ratified  and  confirmed  the  trust  deed  by 
executing  an  instrument  fully  set  out  In  the 
findings  wherein  she  stated:  "I  also  ratify 
and  conflrm  that  certain  deed  of  trust,  dated 
August  6,  1913,  made  and  executed  •  •  * 
by  myself  in  favor  of  Daniel  A.  McColgan." 
That  plaintiff  prior  to  commencement  of  the 
action  never  disaffirmed  her  said  acts  In  ex- 
ecuting said  deed  of  trust  That  but  for  the 
security  of  said  deed  of  trust  defendant  will 
be  unable  to  enforce  payment  of  the  loan  so 
made  to  plaintiff.  That  defendant  was  de- 
ceived by  said  affidavits  as  to  plaintiff's  age, 
who,  on  August  6,  1913,  had  the  physical  ap- 
pearance and  mentality  of  an  adult  woman. 

Section  33  of  the  ClvU  Code  provides  that 
"a  minor  cannot  give  a  delegation  of  power, 
nor  under  the  age  of  eighteen,  make  a  con- 
tract relating  to  real  property,  or  any  interest 
therein;"  and  section  35  of  the  Civil  Code 
provides  that  contracts,  other  than  those 
specified  in  sections  36  and  37  of  the  Civil 
Code,  of  which  this  Is  not  one,  so  made  by 
minors  under  18  may  be  disaffirmed  by  the 
minor  himself  either  before  his  majority  or 
within  a  reasonable  time  afterwards,  but  as 
to  contracts  of  the  character  here  involved 
made  by  minors  over  18  years  of  age  the  con- 
sideration must,  as  a  condition  of  such  dis- 
affirmance, be  restored  to  the  party  from 
whom  it  was  received. 

[1  ]  Under  these  provisions  and  as  declared 
In  Hakes  Investment  Co.  v.  Lyons,  166  Cal. 
557, 137  Pac.  911,  the  deed  of  trust  so  execut- 
ed by  plaintiff  on  August  6,  1913,  was,  not- 
withstanding her  mature  appearance  as  found 
by  the  court,  absolutely  void,  and  no  legal 
duty  devolved  upon  her,  as  a  condition  of  dis- 
affirming the  deed,  to  restore  to  defendants 
the  consideration  received  therefor  from  them. 
Lackman  v.  Wood,  25  Cal.  147-153. 


[2]  This  being  true,  It  is  equally  clear  that 
since  she  was  not  18  until  December  31,  1914, 
her  act  on  January  14,  1914,  in  executing  the 
Instrument  purporting  to  confirm  and  ratify 
such  deed  of  trust  was  likewise  ineffectual  for 
the  purpose  of  validating  the  deed. 

Appellants  Insist,  however,  that  the  find- 
ings of  fact  as  to  them  show  that  she  Is  es- 
topped from  asserting  that  she  was  under  18 
years  of  age  at  the  times  in  question.  In 
support  of  this  contention  they  rely  upon  the 
fact  that,  following  the  findings  hereinbefore 
referred  to,  the  court  found  as  follows: 

"That  by  reason  of  the  facts  herein  set  forth 
and  found,  the  said  Sibyl  M.  Lee  is  and  ought 
to  be  estopped  and  prevented  from  asserting 
or  proving,  and  ought  not  to  be  permitted  and 
ought  not  to  be  and  will  not  be  permitted  to 
assert  or  prove  that  she  was  on  the  14tb  day 
of  January,  1914,  or  at  any  time  after  the 
3l6t  day  of  December,  1913,  or  that  she  is,  or 
at  the  commencement  of  this  action  was,  under 
the  age  of  18  years." 

[3]  The  rule  is  that  findings  should  be 
construed  most  strongly  in  support  of  the 
judgment  Cooley  v.  Brunswig  Drug  Co., 
30  CaL  App.  58,  157  Pac.  13;  Baliou  v.  Sun- 
flower Gold  Mining  Co.,  165  CaL  557,  132 
Pac.  1036.  The  finding  above  quoted,  and 
utran  which  appellants  rely,  is  not  one  of 
fact,  but  a  conclusion  of  law  which  the  trial 
court  as  stated,  found  from  "the  facts  here- 
in set  forth  and  found."  Fritz  v.  Mills,  12 
Cal.  App.  113,  106  Pac.  725.  Even  an  ulti- 
mate finding  of  fact  which  is  drawn  as  a 
conclusion  from  the  probative  facts  previous- 
ly found  cannot  stand  If  the  specific  facts 
upon  which  it  is  based  do  not  support  it 
Matter  of  Forrester,  162  CaL  493,  123  Pae 
283;  McKay  v.  Gesford,  163  CaL  243,  124 
Pac.  1016,  41  Ia  R.  A.  (N.  S.)  303,  Ann.  Cas. 
1913E,  1253. 

[4]  The  court  specifically  found  that  plain- 
tiff, at  the  time  when  she  executed  the  In- 
struments, was  under  18  years  of  age,  hence 
she  was  incapable  of  making  the  deed.  While 
it  Is  true,  as  stated  by  appellants,  tliat  tills 
court  in  Hakes  Investment  Co.  v.  Lyons,  su- 
pra, in  discussing  an  alleged  estoppel  In  a 
like  case,  said,  "There  must  be  some  act 
which  Is  the  equivalent  of  the  execution  of 
a  new  contract  or  something  which  operates 
as  an  estoppel,"  nevertheless,  such  acts  to 
operate  as  an  estoppel  must  be  performed 
after  the  minor  reaches  an  age  where  she 
has  capacity  to  act.  To  hold  otherwise  and 
say  that,  notwithstanding  the  express  statu- 
tory declarations,  a  minor  under  18  years 
of  age  Is,  because  of  her  mature  appearance 
and  false  representations  as  to  her  age,  es- 
topped from  disaffirming  a  conveyance  of 
real  estate  without  restoring  the  considera- 
tion received  therefor  would  nullify  and  de- 
stroy the  plain  provisions  of  sections  33  and 
35  of  the  Civil  Code. 

The  judgment  and  order  are  affirmed. 

We  concur:   MELVIN,  J.;  WILBUB,  J. 
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177  Cal.  664) 

TAINTER  T.  BRODERICK  LAND  &  IN- 
VESTMENT CO.  et  al.    (S.  F.  7907.) 

Supreme  Court  of  California.    March  4,  1918.) 

.  Fbaudxjlent     Convetancks     €=974(4)   — 

Rights  of  CREDiTORa 

Civ.  Code,  §  3442,  making  void  as  to  eilst- 
ng  creditors  a  conveyance  by  an  insolvent  with- 
ut  consideration,  does  not  apply  where  the 
reditor  attackin);  a  transfer  was  not  an  existing 
reditor  at  the  time  of  the  conveyance,  and  there 
I  no  allegation  that  the  debtor  was  then  insol- 
ent  or  in   contemplation    of   insolvency. 

Fbaud01,ent  Contetances  ®=»261— Puead- 

INQ— ScmCIENCT. 

In  suit  to  set  aside  an  alleged  fraadolent 
jnveyance,  allegation  that  the  debtor  "is  in- 
)Ivent"  relates  to  the  time  of  the  beginning  of 
le  action,  and  does  not  show  insolvency  at  the 
me  of  the  conveyance. 

Trusts  <8=371(2)  —  REStJLTiNO  TBrasTS  — 
Fraudulent  Co.nvetance. 

In  snit  to  set  aside  alleged  frandulent  con- 
!yance,  where  plaintiff  claimed  on-  the  theory 
lat  a  resulting  trust  arose  in  favor  of  the 
!btor,  under  which  plaintiff  could  claim,  but 
leged  that  there  was  no  consideration  for  the 
inveyance,  such  allegation  showed  that  there 
as  no  trust,  in  view  of  Civ.  Code,  {  847,  stnt- 
B  that  trusts  in  real  property  are  those  only 
lecified  in  the  title,  and  section  853,  providing 
r  resulting  trusts  where  title  to  land  is  taken 

the  name  of  another  than  him  who  paid  the 
nsideration.  since  the  absence  of  consideration 
evented  application  of  the  statute. 

Trusts  ©=>.371(2)— Opebation  of  Law- 
Pleading— Supticienct. 

Complaint  alleging  that  plaintiff  was  a 
dgment  creditor  of  the  debtor,  who  caused  a 
rporation  to  be  formed  to  take  title  to  land 

which  he  would  continue  in  possession,  only 
a  legal  title  being  transferred  and  that  such 
insaction  was  to  hinder  his  creditors,  but  fail- 
;  to  allege  that  he  was  then  insolvent,  did 
t  show  a  trust  under  which  the  judgment 
iditor  could  claim  which  arose  by  operation 
law  under  Civ.  Code,  jig  852,  2217,  2223,  2224. 

to  trusts  by  operation  of  law,  or  voluntary 
ists,  and  as  to  involuntary  trusts  arising  from 
lud  or  mistake. 

Trusts  €=»13  —  Agreement— Convetanck 
ViTHouT  Consideration. 

A  conveyance  without  consideration  creates 

trust  in  favor  of  the  grantor. 

Department  L  Appeal  from  Superior 
urt.  City  and  County, of  San  Francisco; 

0.  E.  Orothers,  Judge. 

3uit  by  Frank  L.  Tainter  against  the  Brod- 
ck.  Land  &  Investment  Company  and  oth- 

1.  From  a  judgment  sustaining  demurrer 
the  complaint,  plaintiff  appeals.    Affirmed. 

^rtbor  Crane,  of  San  Francisco,  for  'ap- 
lant.  James  H.  Boyer,  of  San  Francisco, 
'  respondents. 

3HAW,  J.  The  demurrer  to  the  complaint 
s  properly  sustained.  The  object  of  the  ac- 
a  was  to  subject  to  the  payment  of  the 
intlff's  Judgment  certain  real  estate  stand- 
in  the  name  of  the  defendant  corporation, 
lie  complaint  alleges  that  on  June  10, 1908. 
dley  was  the  owner  of  the  property ;  that 
dley,  Upbam,  and  Meigs  agreed  to  organize 
orporation  for  the  purpose  of  saving  said 
'perty  from  Dudley's  creditors,  and  provld- 


'  ing  that  Dudley  should  retnaln  In  possession 
thereof,  and  that  the  title  should  be  trans- 
ferred to  the  proposed  corporation  without 
consideration,  and  for  the  purpose  of  defraud- 
ing Dudley's  creditors;  that  In  pursuance 
of  said  agreement  said  defendants  caused  the 
defendant  corporation  to  be  incorporated, 
and  on  July  13,  1908,  caused  Dudley  to  con- 
vey said  property  to  said  corporation  "with- 
out consideration,  and  for  the  purpose  of 
changing  the  legal  title  only";  that  Dudley 
continued  in  posses.slon  of  the  land  thereaft- 
er and  used  and  still  uses  it  as  his  own,  and 
that  said  corporation  holds  the  legal  title 
thereto  for  and  on  behalf  "of  Its  true  own- 
er, said  E.  C.  Dudley";  that  but  for  said 
"resulting  trust  in  his  favor,  and  said  owner- 
ship of  said  property,  said  defendant  E.  O. 
Dudley  Is  wholly  Insolvent."  It  further  al- 
leges the  recovery  of  a  judgment  by  Tainter 
against  Dudley  on  October  8,  1914,  and  that 
the  same  was  given  upon  a  demand  for  mon- 
ey advanced  and  after  the  conveyance  to  said 
defendant  corporation  by  Dudley,  and  that 
said  Judgment  is  wholly  unpaid.  Execution 
had  been  Issued  thereon  and  returned  wholly 
unsatisfied. 

n,  I]  Section  8442  of  the  CItII  Code  pro- 
vides that  1  a  transfer  of  property  without 
valuable  consideration  "by  a  party  while 
insolvent  or  in  contemplation  of  Insolvency, 
shall  be  fraudulent,  and  void  as  to  existing 
creditors."  As  the  plaintiff  was  not  an  ex- 
isting creditor  of  Dudley  at  the  time  of  thhs 
transfer,  and  as  there  is  no  allegation  that  at 
the  time  of  said  transfer  Dudley  was  either 
Insolvent  or  In  contemplation  of  insolvency, 
this  provision  has  no  application  to  this  case. 
Atkinson  v.  Western  D.  Syndicate,  170  Cal. 
506,  150  Pac.  360;  Bull  v.  Bray,  89  Oal.  286, 
26  Pac.  873,  13  L.  R.  A.  576.  The  allegation 
Is  that  he  "is  Insolvent"  This  relates  to  the 
time  of  the  beginning  of  the  action.  The  rec- 
ord does  not  show  the  date  of  the  beginning 
of  the  action.  The  complaint  in  question  Is 
the  third  amended  complaint  But  as  the 
Judgment  recovered  by  plaintiff  was  given  in 
October,  1914,  which  must  necessarily  have 
been  prior  to  the  beginning  of  the  action, 
while  the  transfer  was  made  in  July,  1906, 
it  is  apparent  that  there  is  no  allegation 
that  Dudley  was  Insolvent  or  In  contempla- 
tion of  Insolvency  at  the  time  of  the  transr 
fer. 

rs]  The  appellant  contends  that  the  allega- 
tions of  the  complaint  are  sufSdent  to  show 
that  a  resulting  trust  In  the  property  ex- 
ists in  favor  of  Dudley,  and  therefore  that 
the  plaintiff  may  avail  himself  of  Dudley's 
Interest  In  the  property  and  subject  the 
same  to  his  Judgment  The  facts  alleged 
do  not  show  the  existence  of  any  resulting 
trust.  By  section  847  of  the  Civil  Code,  It 
is  declared  that  trusts  in  real  property  "are 
those  only  which  are  specified  In  this  title." 
The  only  trust  mentioned  that  bears  any  re- 
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semblance  to  the  tmst  claimed  In  this  case 
Is  that  provided  in  section  853,  that  "when 
a  transfer  of  real  property  is  made  to  one 
person,  and  the  consideration  therefor  is 
paid  by  or  for  another,  a  trust  Is  presumed 
to  result  In  favor  of  the  person  by  or  for 
whom  such  payment  is  made."  Such  a  trust 
arises  only  when  there  is  a  consideration 
paid.  The  allegation  that  there  is  no  consid- 
eration takes  the  case  out  of  the  provisions 
of  that  section. 

[4]  The  only  other  trust  which  could  ex- 
ist under  the  Code  is  that  declared  by  the 
third  subdivision  of  section  852,  that  Is, 
trusts  created  by  operation  of  law.  There 
are  no  allegations  sufficient  to  constitute  a 
trust  created  by  operation  of  law.  Such  a 
trust  is  designated  as  "an  Involuntary  trust." 
Civ.  Code,  i  2217.  An  involuntary  trust  aris- 
es when  one  wrongfully  detains  a  thing  from 
the  owner  (section  2223),  or  gains  a  thing  by 
.fraud,  accident,  mistake,  undue  influence,  the 
violation  of  a  trust,  or  other  wrongful  act 
(section  2224).  There  are  no  allegations  in 
the  complaint  to  show  that  the  corporation 
gained  the  property  by  any  of  these  means. 

[5]  A  conveyance  without  consideration 
creates  no  trust  in  favor  of  the  grantor. 
TlUaur  V.  Tillaur,  115  Cal.  668,  47  Pac.  691; 
1  Perry  on  Trusts,  i  162.  Hence  there  Is 
no  showing  of  any  trust  estate  In  Dudley 
which  could  be  reached  elthier  by  him  or  by 
the  plaintiff  as  his  creditor. 

The  judgment  is  aflSrmed. 

'■We  concur:  SLOSS,  J.;  BICHABDS, 
Judge  pro  tern. 


an  cal.  «78) 

PEOPLE  V.  SCHOON.  (Cr.  2099.) 

(Supreme  Court  of  California.    March  6,  1918. 
Rehearing   Denied   April  4,   1918.) 

1.  HoiaCIDE     ®=253(1)     —    MXTBDEB    —    EVI- 
DENCE—SUFFFICIKNCT. 

Evidence  held  to  sustain  conviction  of  mur- 
der in  the  first  degree. 

2.  JOBT         €=»97(1,3)     —    QUALinOATION    — 

Bias. 

Where  a  juror  stated  that  he  had  formed  no 
opinion  and  had  no  bias  against  an  ex-convlct 
or  an  I.  W.  W.,  challenge  for  actual  bias  was 
properly  disallowed,  although  he  did  not  state 
a  belief  in  defendant's  innocence. 
8.  Jtjbt   $s»133  —  Qualification  —  Bias. 

Where  a  juror  on  his  examination  made 
conflicting  statements,  the  court  could  properly 
determine  whether  he  was  biased,  and  it  was 
not,  as  matter  of  law,  error  to  disallow  the 
challenge  for  actual  bias. 
4.  Cbiminal  Law  ^s>444— Evidence— Maps 
—Authentication. 

In  prosecution  for  murder,  a  map  could 
properly  be  used  in  evidence  as  a  diagram  for 
the  purpose  of  illustration  only  if  shown  to  be 
accurate. 

Ik  Criminai.  Law    4=>404(4)  —  Dbmonstba- 
TiVE  Evidence. 

In  prosecution  for  murder,  there  was  no 
error  in  admitting  in  evidence  a  pair  of  gloves 
found  in  deceased's  pocket. 


6.  Cbihinal  Law   4=»448(2)  —  Etidkhcx  — 
Conclusion. 

In  prosecution  for  murder,  a  witness  could 
say  that  at  the  time  the  shots  were  fired  he 
then  thought  he  saw  somebody  lying  on  the 
sidewalk  at  the  point  of  the  killing;  such 
statement  not  being  his  conclusion,  but  the 
result  of  his  personal  observation. 

7.  Cbiuinal    Law    ^=9407(1)— Admissions- 
Silence. 

In  prosecution  for  murder,  a  witness  could 
testify  that  _  when  accused  was  arrested  an 
ofiicer  broke'  accused's  pistol,  smelled  it,  and 
said  it  bad  recently  been  fired,  and  that  ac- 
cused made  no  denial;  such  evidence  tending 
to  show  tacit  admission. 
S.  Cbiuinal  Law  ^=9407(1)  —  Etidencb  — 
Admissions. 

In  prosecution  for  murder,  a  witness  could 
say  that  another  said  to  him,  in  accused's  pres- 
ence, that,  "This  is  the  gun  we  took  from  him," 
which  statement  accused  did  not  deny;  there 
being  no  conflict  as  to  the  identity  of  the  pistoL 

9.  Criminal  Law    (@=9412(3)  —  Evidence  — 
Statements  or  Accused. 

Statements  of  accused,  after  he  was  ar- 
rested, denying  the  accusation,  and  denying  oth- 
er statements  of  those  who  arrested  him, 
though,  taken  with  other  facts,  they  tended  to 
establish  'his  giiilt,  were  admissible,  since  they 
were  not  confessions. 

10.  Criminal  Law    €=s>1137(5)  —Appeal  — 
Invited  Ebbob— Admission  or  Evidence. 

Claim  of  error  in  admitting  evidence  that 
one  accused  of  murder  was  under  a  sentence 
of  deportation  as  an  undesirable  alien  cannot 
be  sustained,  where  such  evidence  was  ad- 
mitted by  stipulation  in  which  defendant's  at- 
torney concurred. 

IL  Cbiminal  Law    «=>1141(1)  —  PaaroDi- 

CIAL  Ebbob— Evidence— Presumption. 

Emphasis   during    trial    on   fact   that   one 

accused  of  murder  was  a  member  of  the  L  W. 

W.  cannot  be  presumed  to  have  been  prejudicial. 

In  Bank.  Appeal  from  Superior  Court, 
San  Joaquin  County ;  D.  M.  Xoung,  Judge. 

Joseph  Schoon  was  convicted  of  murder, 
and  from  the  judgment  and  an  order  denying 
motion  for  new  trial,  he  ai^eals.    Afilrmed. 

W.  H.  Briggs  and  Fred  H.  Moore,  both  of 
Stockton,  and  S.  Luke  Howe  and  Roy  Hib- 
bitt,  both  of  Sacramento,  for  appellant  D.  S. 
Webb,  Atty.  Gen.,  for  the  People. 

ANGELLOTTI,  C  J.  The  defendant  was 
informed  against  for  the  crime  of  murder, 
in  the  unlawful  killing  of  John  L.  Brisco,  a 
police  ofllcer  of  the  city  of  Stockton.  He  was 
convicted  of  murder  In  the  first  degree,  and 
prosecutes  this  appeal  from  the  Judgment 
and.  from  an  order  denying  his  motion  for 
a  new  trial. 

[1]  It  is  claimed  that  the  evidence  given  on 
the  trial  is  not  sufficient  to  sustain  the  ver- 
dict. Defendant  and  a  companion,  who  had 
come  to  Stockton  on  the  evening  of  February 
4,  1917,  and  spent  the  evening  and  night  up 
to  about  1  o'clock  visiting  several  saloons  and 
a  restaurant  begging,  were  arrested  about  1 
o'clock  a.  m.,  February  5,  1917,  at  the  comer 
of  Weber  and  El  Dorado  streets  by  deceased, 
and  taken  by  him  toward  the  police  station, 
which  fronted  on  Bridge  street,  between  EI 
Dorado  street  on  the  west  and  Hunter  street 
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OD  the  oast,  distant  about  104  feet  from  El 
Dorado  street     Deceased  turned,  with  his 
two  prisoners  from  El  Dorado  street  Into 
Bridge   street     Almost   Immediately    there- 
after was  heard  a  shot  In  the  rldnlty  of  the 
police  station,  and,  according  to  the  testi- 
mony of  many  witnesses,  shortly  thereafter 
tiiree  shots  In  quick  succession.    There  were 
officers  In  the  police  station,  and  many  peo- 
ple in  the  Hotel  Stockton,  which  occupied  an 
adjoining  block,   who  were  roused   by   the 
shooting  and  who  were  able  to  give  material 
evidence.    There  was  testimony  to  the  effect 
that  immediately  after  the  first  shot  a  voice 
was  beard  to  cry,  "Oh,  my  Ck)d!"  and  then 
came  the  three  shots  in  quick  succession.    A 
Uttle  alley  adjoined  the  police  station  on  the 
east  running  from  Bridge  to  Channel  street 
On  the  sidewalk  of  Bridge  street  at  the  east- 
erly corner  of  this  alley,  the  deceased  was 
found   prostrate   and   dying  from  a  bullet 
wound  through  his  body.    Near  him  was  his 
revolver  with  three  empty  cartridges  therein. 
The  defendant  and  his  companion  had  disap- 
peared, and  the  companion  has  never  been 
found  by  the  authorities.    The  testimony  quite 
clearly  Indicated  that  after  being  shot,  the  de- 
ceased had  attempted  to  pursue  bis  assailant 
or  assailants,  firing  three  shots  from  his  re- 
v<dver,  and  had  succeeded  In  reaching  the  cor- 
ner where  be  fell.    The  deceased  was  at  once 
taken  to  the  emergency  hospital,  where  he 
almost  immediately  died.    His  body  was  then 
taken  to  the  morgue,  where,  on  removing  his 
clothing,   a   bullet  was   found   between  his 
skin  and  shirt  which  gave  every  evidence 
o>f  being  tlie  bullet  which  had  passed  through 
bis  body.     Within  about  an  hour  from  the 
time  of  the  shooting  the  defendant  was  cap- 
tured by  the  officers  at  a  point  quite  a  dis- 
tance from  the  police  station,  where  appar- 
ently he  was  endeavoring  to  conceal  himself. 
There  was  testimony  that  he  was  perspiring 
and  bveatbing  heavily,  and  gave  every  indica- 
tion of  having  been  running.     A  88-caliber  xAa- 
tol  was  found  in  one  of  his  podcets,  fully  load- 
ed, and  an  extra  cartridge  in  a  vest  pocket 
There  was  testimony  on  the  part  of  those 
who  examined  the  pistol  to  the  effect  that  it 
Showed  it  had  been  very  recently  discharged. 
There  was  testimony  to  the  effect  that  the 
bullet  found  in  the  clothing  of  deceased  was 
in  all  respects  such  a  bullet  as  would  be  dis- 
charged from  defendant's  pistol.    There  was 
also  evidence  to  the  effect  that  the  coat  of 
deceased  show  that  at  the  time  of  the  shoot- 
ing of  deceased  the  muzzle  of  the  weapon 
was  so  class  to  his  body  that  it  left  the  car- 
bon from  the  powder  on  his  coat.    We  are  at  a 
loss  to  see  how,  in  the  face  of  this  proof,  it 
can  be  held  that  the  verdict  is  without  suffi- 
cient support  in  the  evidence. 

Certain  errors  in  the  proceedings  in  the 
trial  court  are  alleged. 

[2]  1.  It  is  claimed  that  the  trial  court  err- 
ed In  disallowing  the  challenge  for  actual 
blaa  to  one  Franklin  C.  Turner,  who  had  been 


called  and  examined  as  to  his  qualiflcatloDs  to 
serve  as  a  Juror.  The  record  shows  that  Mr. 
Turner  did  not  serve  as  a  Juror  in  this  case. 
He  was  excused  on  peremptory  challenge  by 
the  defendant  Regardless  of  this,  how- 
ever, the  court  did  not  err  in  disallowing  the 
challenge  for  actual  bias.  His  examination 
showed  him  to  be  absolutely  qualified  in  all 
respects  to  serve  as  a  Juror.  He  had  formed 
or  expressed  no  opinion;  had  no  prejudice 
whatever;  it  would  not  make  any  difference 
that  the  man  was  an  ex-convict  or  an  I.  W. 
W. ;  be  would  require  the  state  to  prove  the 
case,  beyond  a  reasonable  doubt  before  he 
would  convict ;  he  would  presume  him  inno- 
cent until  the  evidence  established  his  guilt 
The  whole  contention  of  appelant  in  regard 
to  this  Juror  is  based  on  the  fact  that  he  could 
not  say  that  as  matter  of  fact,  he  then  had 
no  doubt  of  his  innocence.  It  has  never  been 
held  that  absolute  belief  of  a  defendant's 
innocence  is  an  essential  qualification  of  a 
Juror.  All  that  he  meant  by  his  statement 
was  that  in  view  of  the  charge  there  might 
be  something  against  the  defendant 

[1]  2.  It  is  claimed  that  the  court  erred  In 
disallowing  a  challenge  for  actual  Mas  t6 
Juror  F.  B.  Russell.  Mr.  Russell  was  the 
twelfth  Juror  sworn  to  try  the  cause,  and  the 
peremptory  challenges  of  the  defendant  had 
then  been  exhausted.  To  our  minds,  a  read- 
ing of  the  entire  testimony  of  the  Juror  on 
his  voir  dire  shows  that  he  was  entirely  un- 
prejudiced, and  in  such  a  condition  of  mind 
that  he  could  and  would  try  the  case  fairly 
and  impartially.  WhUe  some  of  his  answers, 
taken  alone,  might  indicate  a  possible  preju- 
dice in  the  event  that  certain  facts  appeared 
in  evidence,  the  case  is  one  fully  covered  by 
what  was  said  in  People  v.  Ryan,  152  Cal. 
364,  371,  92  Pac.  853,  to  the  effect  that  where 
answers  of  the  Juror  to  questions  of  counsel 
are  contradictory,  the  trial  court  must  decide 
which  of  the  answers  most  truly  shows  the 
Juror's  mind,  and  its  decision  is  binding  on 
the  appellate  court  We  see  no  reason  to 
doubt  the  correctness  of  the  action  of  the 
trial  court  in  this  matter. 

[4]  S.  The  map  used  in  evidence  as  a  dla- 
gram  for  the  purpose  of  illustration  onlj 
was  shown  to  be  an  accurate  diagram  in  all 
material  respects.  We  see  no  error  in  the  ac- 
tion of  the  trial  court  in  regard  thereto. 

[8]  4.  Why  it  was  error  to  admit  in  evi- 
dence a  pair  of  gloves  found  in  a  pocket  of 
the  clothing  of  deceased  is  not  pointed  out, ' 
and  we  can  see  no  ground  for  the  claim. 

[1]  6.  The  trial  court  did  not  err  in  refus- 
ing to  strike  out  a  portion  of  an  answer  giv- 
en by  Mr.  Neumiller,  a  witness  who,  bearing 
the  shots,  went  to  his  window  in  the  Hotel 
Stockton,  from  which  he  could  see  the  po- 
lice station  and  Bridge  street  in  the  vidnitjr 
thereot    He  said: 

"I  saw  some  one  come  from  the  police  office 
and  rush  down  Bridge  street  towards  Hunter, 
and  I  thought  then  I  saw  somebody  lying  en 
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.<tbe  sidewalk  there  opposite  the  veetibole  of  the 
Mloon." 

.'  The  witness  was  slmpl7  stating  the  result 
of  his  personal  observation.  In  substance,  be 
Bald  that -looking  at  the  place  Indicated  It  ap- 
peared to  blm  that  somebody  was  lying  on 
the  sidewalk  there.  He  was  not  positive  as 
to  this,  but  It  then  seemed  to  him  that  such 
was  the  case.  There  is  no  legal  objection  to 
such  testimony.  Whatever  objection  there 
may  be  to  the  same  goes  purely  to  its  weight, 
which  la  a  question  for  the  jury.  See,  as 
bearing  on  this  matter,  People  t.  Bolfe,  61 
Cal.  640;  People  t.  Soap,  127  CaL  410,  59 
Pac.  771;  1  Wlgmore  on  Evidence,  i  658,  p. 
753. 

6^  No  reason  is  stated  why  the  court  erred 
In  refusing  to  strike  out  a  portion  of  the  tes- 
timony of  La.  J.  Hansen,  and  we  can  conceive 
of  none. 

7.  What  we  have  said  as  to'  the  refusal  of 
the  court  to  strike  out  a  portion  of  the  tes- 
timony of  Mr.  Neumiller  applies  equally  to 
the  action  of  the  court  In  regard  to  the  testi- 
mony of  Mr.  Tulan. 

[I]  8.  When  the  defendant  was  arrested 
and  his  pistol  taken  from  him,  some  of  the 
officers.  In  his  Immediate  presence  and  hear- 
ing, broke  It  and  smelled  It  and  said  it  had 
been  recently  fired.  The  defendant  remain- 
ed silent,  making  no  denial.  A  motion  to 
strike  out  testimony  of  Frank  Prahser  to 
this  effect  was  denied.  In  view  of  onr  deci- 
sions there  was  no  error  in  this.  Defend- 
ant's conduct  in  the  face  of  this  action  and 
this  statement  of  the  officers,  in  his  presence 
and  bearing,  there  being  no  reason  why  he 
would  not  feel  at  liberty  to  reply  and  deny, 
was  evidence  tending  to  show  a  tacit  admis- 
sion by  him  of  the  truth  of  the  statement  of 
the  officers,  the  weight  of  which  was  a  ques- 
tion of  fact  for  the  Jury.  See  People  v. 
Amaya,  134  Cal.  536,  66  Pac.  794. 

(I]  9.  The  same  thing  is  true  as  to  the  tes- 
timony of  Dr.  L.  R.  Johnson  that,  "Mr.  Fer- 
ryman said  'this  is  the  gun  we  took  from 
him.  Doctor.'"  It  may  properly  be  added 
that  there  was  no  conflict  of  evidence  as  to 
the  identity  of  the  pistol,  that  matter  being 
proved  by  a  great  amount  of  testimony  which 
was  in  no  degree  questioned. 

1 9]  10.  A  shorthand  reporter  was  allowed 
to  testify  to  statements  made  by  the  defend- 
ant to  the  district  attorney  and  other  officers 
shortly  after  his  arrest.  In  response  to  ques- 
tions asked  by  the  district  attorney.  A  great 
part  of  this  came  In  without  objection  of  any 
kind  being  made.  A  part  was  Introduced  by 
defendant's  attorney.  The  objection  urged 
here  is  that  tbe  statements  were  not  free  end 
-voluntary,  but  were  obtained  through  tbe 
,  "old-fashioned  third  degree  sweat  process." 
-The  record  indicates  that  there  was  no  im- 
'.proper  inducement  of  any  kind,  and  that  the 
defendant  when  questioned  in  a  perfectly 
proper  and  ordinary  way,  without  the  slight- 
,  est  pressure,  answered  freely.  There  was  no 
I  acknowledgment  of  guilt  by  the  defendant  in 


these  statements.  He  steadily  insisted  that 
he  did  not  discharge  his  pistol  that  night; 
that  It  bad  not  been  out  of  his  pocket  unto 
taken  therefrom  at  the  time  of  his  arrest; 
that  he  saw  no  one  shoot;  that  he  heard 
some  shots,  saw  his  companion  run,  and  ran 
himself,  etc  There  was  nothing  in  tbe  na- 
ture of  a  confession.  As  said  in  People  t. 
Miller.  122  CaL  87,  54  Pac.  524 : 

"Tbe  term  'confessions'  is  restricted  to  ac- 
knowledgments of  guilt.  1  Greenleaf  on  .Evi- 
dence. 170.  This  court  said  in  People  v.  Par- 
ton,  49  Cal.  632,  'An  adniissiun  of  a  fact,  not 
in  itself  Involving  criminal  intent,  la  not  to  be 
rejected  as  evidence  (without  tbe  preliminary 
proof)  merely  because  it  may,  when  connected 
with  other  facts,  tend  to  establish  guilt,' " 

See,  also.  People  v.  la  Roy,  65  CaL  618, 
4  Pac.  649;    People  v.  Velarde,  59  CaL  46L 

[10]  11.  For  some  reason  defendant's  at- 
torney deemed  it  to  defendant's  advantage  to 
get  before  the  jury  the  fact  that  at  the  time 
of  the  shooting  defendant  was  under  sentence 
of  deportation  from  the  country  to  his  nattve 
country  (Holland)  as  an  undesirable  alien, 
having  been  paroled  from  the  state  prison  at 
San  Quentin  on  that  condition,  and  that 
while  being  transported  in  the  custody  of  fed- 
eral officers  with  that  end  in  view,  he  had 
escaped  from  su^h  officers  somewhere  "in  the 
Dakotas,"  alxiut  two  months  l>efore,  and  had 
ever  since  been  at  large.  He  had  produced  a 
witness  to  prove  certain  of  these  facts,  when, 
at  his  own  suggestion,  these  matters  were 
stipulated.  The  same  things  were  subse- 
quently substantially  disclosed  by  the  testi- 
mony of  admissions  and  statements  made  by 
the  defendant  It  Is  now  urged  that  the  ac- 
ceptance of  such  a  stipulation  was  prejudi- 
cial error  necessitating  a  reversaL  We  do 
not  see  how  any  clalin  of  error  can  be  pred- 
icated on  this  action  of  the  court,  insisted  on, 
as  it  was,  by  the  defendant's  attorney.  It 
may  have  Iteen  an  ill-advised  thing  for  the 
defendant  to  himself  show  these  facts,  bat 
as  to  that  we  are  not  at  all  satisfied.  Doubt- 
less tbe  district  attorney,  who,  by  reason  of 
defendant's  previous  admissions,  knew  the 
facts,  could  have  made  proof  thereof  as  evi- 
dence of  motive  for  the  killing — to  show  that 
the  circumstances  were  such  that  the  defend- 
ant deemed  it  necessary  to  resort  to  any 
means  in  order  to  escape  from  the  custody 
of  the  officer.  Perhaps  the  attorney  for  the 
defendant,  luowing  this,  very  properly  con- 
cluded that  it  would  be  advisable  for  de- 
fendant to  frankly  admit  the  facts  himself, 
rather  than  have  the  matters  proved  against 
him  by  the  state,  especially  as  he  might  fair- 
ly claim  that  such  facts  explained  his  flight 
from  the  scene  of  the  shooting  on  a  theory 
other  than  that  of  guilt  in  the  matter  of  the 
killing,  viz.  the  desire  to  escape  a  return  to 
the  state  prison  for  violation  of  his  parole, 
and  deportation,  which  would  be  almost  cer- 
tain to  follow  his  arrest  and  any  investiga- 
tion into  his  antecedents.  Certainly  we  would 
not  be  warranted  in  reversing  the  Judgment 
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because  the  defendant,  through  hla  counsel, 
saw  fit  to  adopt  this  policy  In  his  defense. 

[11]  On  the  oral  argument  much  stress 
was  laid  on  the  &ct  that  it  was  disclosed  on 
the  trial  that  the  defendant  was  a  member 
of  the  "Industrial  Workers  of  the  World," 
or  the  "I.  W.  W.,"  as  It  Is  commonly  known, 
having  joined  It  two  or  three  months  before 
his  arrest  It  Is  claimed  that  this  must  haye 
prejudiced  him  In  the  minds  of  the  jurors. 
An  examination  of  the  record  has  disclosed 
no  action  or  ruling  of  the  trial  court  rela- 
tive to  this  matter  that  can  be  held  errone- 
ous. We  are  not  warranted  In  assuming  that 
the  jurors  were  Influenced  by  this  fact  in  ar- 
riving at  a  verdict. 

No  other  point  Is  made  in  support  of  the 
appeal.  We  have  examined  the  whole  rec- 
ord and  find  therein  nothing  that  would  war- 
rant us  In  ordering  a  reversal. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SLOSS,  J.;  MELVIN,  J.; 
SHAW,  J.;  VICTOR  E.  SHAW,  Judge  pro 
tem. 

on  Cal.  ctO) 

In  re  EWER'S  WILL.    (S.  P.  8557.) 
(Supreme  Court  of  California.    March  2,  1918.) 

1.  EzscuTOBS    AND   ^Admimstbators   4='3t5 
(6) — Decbee  or  Distribution — Comclubivb- 

NESS. 

A  decree  of  final  distribution  "that  in  ac- 
cordance with  the  proTisioDS  of  the  will"  resi- 
due shall  be  distributed  to  N.  "as  trustee  for 
B.  B.  E."  is  not  contrary  to  a  will  providing 
tliat  on  death  of  E!.  B.  E.  tbo  trust  estate  should 
go  to  A.  E.,  and  the  two  must  be  construed 
together. 

2.  ExKctrroBS  ano  Aoministkatobs  ®=»315(6) 
— Pecbke  op  Distbibution— Constbuction. 

The  rule  that  a  decree  of  distribution  pre- 
vails over  provisions  of  the  will  where  the  two 
conflict  is  one  of  necessity,  and  where  the  ne- 
cessity does  not  exist,  the  decree  should  be  con- 
strued so  as  to  be  consistent  with  the  will,  if 
possible. 

In  Bank.  Appeal  from  Superior  Court,  Al- 
ameda County;   Wm.  S.  Wells,  Judge. 

In  the  matter  of  the  trust  created  by  the 
last  will  of  Warren  B.  Ewer,  deceased.  The 
beneficiary,  Eliza  B.  E;wer,  having  died,  her 
special  administrator,  Jesse  L.  Healy,  pe- 
titioned for  distribution,  and  Alfred  Ewer 
appeared  claiming  the  trust  property.  From 
an  order  In  favor  of  the  latter,  the  special 
administrator  appeals.     Affirmed. 

Watt,  Thornton  &  Watt  and  Watt,  Miller, 
Thornton  &  Watt,  all  of  San  Francisco,  for 
appellant.  Carter  P.  Pomeroy,  of  San  Fran- 
cisco, for  respondent 

SHAW,  J.  The  decree  of  final  distribu- 
tion of  the  estate  of  Warren  B.  E>wer,  de- 
ceased, recited: 

"That  in  accordance  with  the  provisions  of 
the  last  will  and  testament  of  said  deceased  the 
said  residue  now  remaining  in  the  hands  of  said 
executor  should  be  distributed  as  follows:    To 


Ora  a.  Ewer,  widow,  $5,000.  To  Eliza  B. 
Ewer,  surviving  daughter,  $600.  *  •  •  To 
Chas.  E.  Naylor,  as  trustee  for  Eliia  B.  Ewer, 
$25,000." 

The  decree  then  provided: 

"That  the  residue  of  said  estate  hereinabove 
particularly  described  and  mentioned  be,  and 
the  same  is  hereby,  distributed  as  follows:  To 
Ora  S.  Ewer,  widow  $5,000.  To  Eliza  B.  Ewer, 
surviving  daughter,  $500.  To  Chas.  B.  Naylor, 
as  trustee  for  Eliza  B.  Ewer,  $25,000." 

The  will  of  Warren  B.  Ewer  bequeathed 
$25,000  to  Chas.  E.  Naylor  on  certain  trusts 
therein  described,  and  provided  that  upon 
the  death  of  Naylor  the  Mercantile  Trust 
Company  should  succeed  him  as  such  trustee 
Naylor  afterwards  died  and  the  trust  com- 
pany was  substituted  as  his  successor.  Eliza 
B.  Ewer,  the  beneficiary  named  In  the  decree, 
died  on  January  4,  1917.  The  appellant 
Jesse  L.  Healy,  was  thereupon  appointed 
special  administrator  of  her  estate.  After 
her  death  the  trust  company  filed  Its  final 
account  and  asked  that  the  trust  be  closed, 
and  that  the  corpus  of  the  estate  be  ordered 
distributed  to  the  party  entitled  thereto.  Up- 
on the  hearing  of  this  account  and  petition 
Healy,  as  administrator  of  Eliza  B.  Ewer's 
estate,  appeared  and  asked  distribution  of 
the  balance  remaining  In  the  hands  of  the 
trustee,  on  the  ground  that  the  decree' of  dis- 
tribution vested  the  title  thereto  absolutely 
In  Eliza  B.  Ewer,  and  that  upon  her  death 
It  descended  to  her  heirs  and  became  a  part 
of  her  estate.  Alfred  Ewer  also  appeared 
and  claimed  that  by  the  terms  of  the  trust 
he  was  entitled  to  distribution  of  the  said 
residue  remaining  in  the  hands  of  the  trus- 
tee. The  court  held  in  favor  of  Alfred  Ewer, 
and  ordered  that  the  residue  be  paid  over  to 
him  by  the  trustee.  From  this  order  Healy 
appeals. 

It  is  the  contention  of  the  appellant  that 
the  direction  In  the  decree  of  distribution  of 
the  estate  of  Ewer  to  distribute  $25,000  to 
Chas.  E.  Naylor  "as  trustee  for  Eliza  B. 
Ewer"  is  unconditional  and  positive,  and  that 
no  other  person  Is  thereby  given  any  Interest 
In  the  property;  that  the  beneficial  interest 
iind  equitable  titte  vested  in  Eliza  B.  Ewer 
accordingly.  In  consequence  whereof  at  her 
death  It  descended  to  her  heirs.  The  re- 
spondent claims  that  by  virtue  of  the  refer- 
ence In  the  decree  to  the  last  will  of  Warren 
B.  Ewer  the  court  may  look  to  said  will  to 
determine  the  nature  of  the  trust  upon  whlt.li 
Naylor  was  to  hold  the  money  distributed 
to  him. 

[1]  We  are  of  the  opinion  that  the  conten- 
tion of  the  respondent  Is  correct  The  rule 
Is  well  established  that  where  the  decree  of 
distribution  Is  contrary  to  the  provisions  in 
the  will,  the  decree  controls  and  prevaibi 
over  the  terms  of  the  will  with  respect  to 
the  distribution  of  the  property;  in  other 
words,  that  the  will  cannot  be  used  to  im- 
peach the  decree  of  distribution.  Goad  v. 
Montgomery,  119  Cal.   557,  51   Pac.  681,  63 
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Am.  St.  Bep.  14S;  McCloQd  t.  Hewlett,  135 
Cal.  368,  67  Pac.  333.  But  whUe  the  wUl 
cannot  be  used  to  Impeach  the  decree,  It  can 
be  used  to  explain  It  where  the  decree  taken 
alone  la  uncertain,  vague,  or  ambiguous.  In 
McCJoud-  T.  Hewlett,  supra,  the  court  said: 
"It  is  true  that  the  judgment  is  a  final  deter- 
mination of  the  rights  of  the  parties  to  the  pro- 
ceeding, and  that  the  will  cannot  be  used  to  im- 
peach the  judgment,  although  it  may  be  referred 
to  in  aid  of  the  judgment  where  necessary." 

A  similar  ruling  was  made  In  Horton  v. 
Wlnblgler,  16S  Pac.  428.  The  direction  to 
pay  the  $25,000  to  Chas.  E}.  Naylor,  aa  trustee 
for  Ell2a  B.  Ewer,  gives  no  information  as 
to  the  nature  of  the  trust  upon  which  the 
money  was  to  be  held.  The  decree  further 
provided  that  Naylor  should  be  required  to 
give  a  bond  as  trustee  before  distribution 
was  made  to  him,  and  it  also  named  Alfred 
Ewer  as  the  "residuary  legatee."  The  find- 
ing that  the  residue  remaining  in  the  hands 
of  the  executor  should  be  distributed  "in  ac- 
<iordance  with  the  provisions  of  the  last  will 
and  testament  of  said  deceased,"  together 
with  tlie  other  references  In  the  decree,  suffl- 
deutly  Incorporated  the  provisions  of  the  will 
Into  tlie  decree  for  the  purposes  of  reference 
to  aid  the  decree  and  ascertain  the  nature 
of  the  trust.  The  will  waa  a  part  of  the  rec- 
ord of  the  proceedings  in  the  lestate,  and  it 
may  therefore  be  considered  for  the  purpose 
stated.  Turning  to  the  will,  we  find  that  it 
bequeathed  to  Naylor  as  trustee  $25,000,  "to 
be  held  by  blm  and  finally  disposed  of  by  him 
or  his  successor  as  hereinafter  specified." 
The  money  was  to  be  Invested  by  the  trustee 
80  as  to  produce  an  Income.  Such  Income 
was  to  be  paid  to  Eliza  B.  Ewer,  daughter 
of  the  decedent,  and  at  her  death — 
"the  unexpended  portion  of  the  principal  sum 
thereof  shall  be  delivered  by  my  said  trustee  to 
my  residuary  legatee  hereinafter  named,  or  to 
his  surviving  child  or  children  should  he  not 
survive  my  said  daughter,  my  intention  being 
that  when  my  said  daughter  is  deceased  the  said 
principal  siun  of  twenty-five  thousand  dollars 
or  the  remainder  thereof  shall  go  to  and  will 
have  been  delivered  by  said  trustee  or  his  suc- 
cessor to  my  said  residuary  legatee  or  to  liia 
surviving  children." 

The  will  also  declared: 

"I  give,  bequeath  and  devise  unto  my  nephew, 
Alfred  Ewer  *  *  *  all  the  rest,  residue  and 
remainder  of  my  property  and  estate  of  what- 
everkind  and  description,  and  wherever  situat- 
ed, including  therein  the  unused  or  unexpend- 
ed balance  of  the  aforesaid  sum  of  $25,000.00 
comprising  the  trust  fund  herein  created." 

Interpreting  the  decree  In  connection  with 
the  win,  therefore,  the  nature  of  the  trust  is 
made  entirely  clear.  The  trustee  named,  or 
his  successor  In  case  of  his  death,  was  to  use 
the  income  for  the  benefit  of  the  daughter 
Eliza  B.  Ewer  during  her  lifetime,  and  was 
then  to  deliver  the  unexpended  balance  to 
the  residuary  legatee,  Alfred  Ewer.  Taking 
the  two  documents  together,  there  is  no  am- 
biguity or  doubt  in  regard  to  the  final  dis- 
tribution of  the  trust  estate. 


[2]  The  rule  that  the  decree  of  distribu- 
tion prevails  over  the  provisions  of  the  will 
where  the  two  are  In  conflict  Is  one  of  ne- 
cessity. It  should  not  be  applied  in  cases 
where  the  necessity  does  not  exist,  and  if 
reasonably  possible  the  decree  should  be 
construed  so  as  to  be  consistent  with  the  will, 
and  so  as  to  incorporate  the  will  into  it  as 
a  part  of  Its  directions,  rather  than  to  give 
it  a  meaning  which  conflicts  with  the  provi- 
sions of  the  will.  There  was  no  controversy 
as  to  the  meaning  of  the  will,  and  we  can- 
not ascribe  to  the  court  any  purpose  or  in- 
tent to  dispose  of  the  estate  contrary  to  its 
terms.  While  a  single  phrase  of  the  decree, 
apart  from  the  context,  though  indefinite  in 
itself,  could  possibly  be  construed  as  a  dls- 
tributioa  of  the  fund  absolutely  to  Eliza  B. 
Ewer,  yet  the  decree  as  a  whole  shows  that 
the  intention  of  the  court  making  it  wa^  to 
give  the  fund  over  to  the  trustee  to  hold  and 
dispose  of  it  upon  the  trust  stated  in  the 
will,  and  in  accordance  therewith.  It  should, 
therefore,  be  given  that  effect  We  think  the 
court  below  properly  directed  that  the  mon- 
ey be  paid  to  the  residuary  legatee^  the  re- 
spondent herein. 

The  order  is  affirmed. 

We  concur:  ANGELLOTTI,  0.  J.J  WIL- 
BUB,  J.;  VICTOE  B.  SHAW,  Judge  pro 
tem.;  SLOSS,  J.;  BidiEIARDS,  Judge  pro 
tem.;   MELVIN,  J, 
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COOPEB  V.  INDUSTRIAL  ACC.  COMMIS- 
SION OF  CALIFORNIA  et  ah 
(L.  A.  5342.) 
(Supreme  Court  of  California.    March  6,  1818.) 

Mabteb   and    Skbvant    ^=>361— Workmbk'8 
Compensation    Act— Relationship— Pabt- 

NEB— "PaBTNEBSHIP"— "  EmPL0T£." 
Where  a  mining"  partnership,  sending  one  of 
its  members  to  examine  a  mine  which  the  firm 
owned,  agreed  to  pay  him  expenses  and  $5  i 
day  for  his  time  on  ue  trip,  and  he  was  killed 
at  the  mine  by  operation  oi  machinery  owned 
and  operated  by  the  firm,  his  widow  was  not  en- 
titled to  compensation,  he  not  being  an  employs 
of  the  firm  under  the  Workmen's  Compensatioa 
Act  (St.  1913,  p.  284)  §  14;  the  definition  of  tha 
term  "partnership"  as  "an  association  of  two  or 
more  persona  for  the  purpose  of  carrying  oa 
business  together  and  dividing  its  profits  be- 
tween them"  implying  that  each  of  its  members 
shall  render  such  services  to  the  firm  as  he  ia 
able,  and  without  compensation,  in  the  absence 
of  special  agreement  to  the  contrary. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Partner- 
ship ;   Employ^.] 

In  Bank.  Certiorari  by  Eva  L.  Cooper  to 
review  the  action  of  the  Industrial  Accident 
Commission  In  proceedings  under  the  Work- 
men's Compensation  Act  to  recover  compen- 
sation for  death  of  W.  L.  Co<H>er,  in  which 
relief  was  denied.  Application  dismissed, 
and  order  of  the  commission  affirmed. 

WnUs  I.  Morrison,  of  Los  Angeles,  for 
petitioner.    Schweitzer  &  Button,  of  Los  An- 
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geles,  and  Redman  &  Alexander,  of  San  Fran- 
dsco  (Christopher  M.  Bradley,  of  San  Fran- 
cisco, of  counsel),  for  respondents. 

RICBARDS,  Judge  pro  tern.  This  Is  a  pe- 
tition for  a  writ  of  certiorari  by  which  we 
are  asked  to  review  the  action  of  the  Indus- 
trial Accident  Commission  In  Its  order  deny- 
ing relief  to  the  petitioner  herein,  who  was 
the  applicant  before  it  The  facts  of  the  case 
are  undisputed  and  present  but  one  question 
for  our  determination.  The  applicant,  Eva 
L.  Cooper,  is  the  widow  of  one  W.  L.  Cooper, 
deceased.  Said  W.  L.  Cooper  was  at  one  time 
the  owner  of  certain  mining  claims  located 
In  the  county  of  Inyo.  In  the  month  of  Oc- 
tober, 1916,  he  took  part  in  the  organization 
of  a  mining  partnership  formed  for  the  pur- 
pose of  taking  over  his  said  mining  claims, 
of  which  partnership  he  then  became,  and 
up  to  his  death  continued  to  be,  one  of  the 
members.  Within  a  month  or  so  after  the 
formation  of  this  partnership  its  superin- 
tendent made  certain  reports  as  to  conditions 
at  the  mine,  which  led  the  members  of  the 
firm  to  request  Mr.  Cooper,  who  was  a  prac- 
tical mlplng  engineer,  to  go  to  the  mine  and 
resample  it  and  verify  certain  of  his  former 
reports,  upon  the  strength  of  which  the  prop- 
erty had  been  taken  over  by  the  partnership. 
It  was  agreed  that  bis  expenses  on  the  trip 
should  be  paid  by  the  firm,  and  also  that  he 
should  be  allowed  $5  per  day  for  bis  time, 
the  latter  amount  to  be  paid  out  of  the  pro- 
ceeds of  certain  shipments  of  ore  which  the 
firm  was  about  to  make.  Cooper  went  to 
the  mine  pursuant  to  this  arrangement,  and 
while  there  was  Injured  through  the  opera- 
tion of  a  bucket  tram  owned  and  operated 
by  the  firm  of  which  he  was  a  member,  from 
which  injuries  he  died.  His  widow  thereupon 
applied  to  the  Industrial  Accident  Commis- 
sion for  relief  against  the  partnership,  and 
its  insurer,  the  Ocean  Accident  &  Guarantee 
Corporation.  Upon  the  hearing  the  commis- 
sion denied  relief  to  the  applicant  upon  the 
sole  ground : 

"That  at  the  time  of  his  injury  and  death  eaiA 
W.  L.  Cooper  was  a  member  of  said  copartner- 
ship, and  therefore  was  not  an  employe  of  such 
copartnership  within  the  meaninfr  of  section  14 
of  the  Workmen's  Compensation,  Insurance,  and 
Safety  Act,  and  this  commission  is  without  Ju- 
risdiction over  the  parties  hereto." 

This  presents  as  the  sole  matter  for  re- 
view the  following  question: 

"Does  a  member  of  s  partnership  performing 
services  for  it  under  an  agreement  such  as  that 
here  presented  come  within  the  terms  of  tho 
Workmen's  Compensation  Act  so  as  to  entitle 
his  widow  to  compensation  from  the  firm  of 
which  he  is  a  member,  and  from  its  insurer, 
against  injuries  to  its  employes?  In  other 
words,  was  the  deceased  an  employ^  of  the 
firm  of  which  he  was  a  member,  within  the  in- 
tent and  meaning  of  the  Workmen's  Compen- 
sation Act?" 

We  are  constrained  to  hold  that  the  Indus- 
trial Accident  Commission  was  correct  in  its 
conclusion  uiwn  this  subject.  Ordinarily  the 
relation  between  a  partnership  and  Its  mem- 


bers performing  services  for  it  Is  not  the  j«la- 
tlon  of  employer  and  employes.  The  defini- 
tion of  the  term  "partnership"  as  "an  asso- 
ciation of  two  or  more  persons  for  the  pur- 
pose of  carrying  on  business  together  and 
dividing  its  profits  between  them"  implies 
that  each  of  Its  members  shall  render  such 
services  to  the  firm  as  be  is  able,  and  without 
compensation,  in  the  absence  of  special  agree- 
ments to  the  contrary.  In  the  rendition  of 
such  services  the  partner-  is  acting  in  no 
sense  in  the  capacity  of  a  servant  or  employ^ 
subject  t6  the  direction,  or  It  may  be  dls- 
dbarge,  of  his  firm  acting  as  his  master  or 
employer.  This  court  has  held  that  In  the 
absence  of  a  iqpecial  agreement  to  the  contra- 
ry, one  partner  may  not  recover  against  bis 
firm  or  fellow  partners  for  the  value  of  any 
services  be  may  have  rendered  to  the  part- 
nership (Nevllls  V.  Moore  Mining  Co.,  135 
Oal.  661,  67  Pac.  1064),  and  has  further  decid- 
ed tbat  even  in  the  case  of  a  contract  for 
particular  services  at  an  agreed  salary,  an 
action  at  law  was  not  maintainable  by  a  part- 
ner thereon  until  there  bad  been  an  account- 
ing and  settlement  of  the  partnership  af- 
fairs (Dukes  V.  Kellogg,  127  Cal.  663,  60 
Pac.  44 ;   Boss  v.  Cornell,  45  Cal.  133). 

The  Workmen's  Compensation  Act  clearly 
does  not  contemplate  such  a  mixed  relation 
as  that  existing  between  partners,  wherein 
each  member  of  the  partnership  Is  at  the 
same  time  principal  and  agent,  master  and 
servant,  employer  and  employ^ ;  and  wherein 
each,  in  any  services  he  may  render,  whether 
under  bis  general  duty  as  a  partner,  or  under 
a  special  agreement  for  some  particular  serv- 
ice, is  working  for  himself  as  much  as  for 
his  associates  in  carrying  on  the  business 
of  the  firm.  The  obvious  intent  of  the  act 
was  to  substitute  Its  procedure  for  the  for- 
mer method  of  settling  disputes  arising  be- 
tween those  occupying  the  strict  relation- 
ship of  master  and  servant,  or  employer  and 
employ^,  by  means  of  actions  for  damages, 
with  their  pleas  of  negligent  acts  or  omis- 
sions in  the  way  of  providing  suitable  places 
to  work,  or  proper  appliances  and  the  like, 
and  with  their  defenses  of  assumed  risks,  or 
of  the  negligence  of  fellow  servants,  or  of 
contributory  negligence,  and  with  the  uncer- 
tainties or  inequities  incident  to  Jury  trials, 
all  elements  of  damage,  defense,  or  conse- 
quence, which  obviously  could  not  arise  olit 
of  the  partnership  relation. 

The  instant  case  Illustrates  this  aptly.  The 
decedfint  was  fatally  injured  through  the 
glvlnp;  way  of  the  standards  bf  a  bucket 
tram  being  operated  at  the  time,  by  reason 
either  of  Its  Improper  construction  or  negli- 
gent operation.  Had  the  decedent  survived 
to  sue  for  his  Injury,  he  could  not  recover 
against  his  firm  or  his  associates  upon  the 
plea  that  the  appliance  was  defectively  «m- 
structed.  for  the  reason  that  as  a  memb^ 
of  the  firm  he  was  as  fully  responsible  for 
such  defects  as  were  his  fellow  members 
thereof;   nor  could  he  recover  for  the  negli- 
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gent  operation  of  the  appliance  by  the  em- 
ployes In  charge  of  It,  for  they  were  his  own 
employes  as  much  as  they  were  the  employda 
of  his  fellow  partners;  nor,  as  to  such  em- 
ployes, could  he  be  said  to  be  a  fellow  em- 
ploy6,  without  Involving  the  legal  aspects 
of  the  case  In  hopeless  contradictions.  In  a 
word,  the  law  relative  to  compensation  as  be- 
tween master  and  servant,  or  employer  and 
employ^,  for  injuries  suffered  by  the  latter, 
contemplates  two  persons  standing  In  this  op- 
posed relation,  and  not  the  anomaly  of  one 
person  occupying  the  dual  relation  of  master 
and  servant,  employer  and  employ*,  plaintiff 
and  defendant,  or  person  entitled  to  a  Judg; 
ment  or  award  in  his  favor  and  person  bound 
to  pay  a  part  thereof  out  of  his  own  propor- 
tionate share  of  the  partnership  property 
and  the  balance,  amounting  possibly  to  the 
whole  thereof,  out  of  his  own  individual  es- 
tate. Evidently  the  Worliraen's  Compensa- 
tion Act  did  not  contemplate  these  anomalies 
In  its  ample  and  detailed  provisions  for  com- 
pensation to  Injured  workmen  and  to  those 
dependent  upon  them.  We  are  cited  to  nu- 
merous eases  by  the  appellant  bearing  upon 
the  question  of  the  power  of  a  partner  to 
make  a  contract  of  employment  with  his 
Arm,  but  to  no  cases  which  hold  that  such  a 
person  when  Injured  In  the  course  of  such 
service  would  be  entitled  to  compensation  un- 
der any  of  the  various  Workmen's  Compen- 
sation Acts  which  have  come  Into  existence 
in  this  country  and  in  England  of  recent 
years.  On  the  other  hand,  our  attention  is 
directed  by  the  respondent  to  the  fact  that 
the  Workmen's  Compensation  Act  of  this 
state  Is  derived  from  the  English  act  of 
Parliament  upon  the  same  subject,  and  that 
said  act  has  been  there  construed  as  Inap- 
plicable to  a  partner  seeking  compensation 
for  Injuries  from  the  Arm  of  which  he  is  a 
member.  In  the  case  of  Ellis  v.  Ellis  Com- 
pany, 7  W.  C.  C.  97,  which  was  practically 
Identical  as  to  Its  facts  with  the  case  at  bar, 
It  -was  said : 

"The  question  is  whether  tlie  deceased  can 
be  considered  as  a  'workman'  within  the  act, 
and  the  members  of  the  partnership  as  his  em- 
ployers. The  act  is  not  applicable  to  such  a 
case  as  the  present,  where  the  person  injured 
is  in  the  position  of  both  employer  and  em- 
ployed. An  arrangement  between  partners  such 
as  we  have  here  in  which  one  partner  aweesto 
do  work  for  the  partnership  in  respect  ot  which 
he  is  to  be  paid  what  are  called  'wases,'  does 
not  really  create  the  relation  of  employers  and 
employed.  Such  an  arrangement  is,  in  reality, 
nothing  more  than  a  mode  of  adjusting  the  ac- 
counts between  the  partners.  It  does  not  alter 
the  fundamental  position  of  each  partner,  which 
is  that  of  a  ooadventurer  with  each  member  of 
the  partnership.  A  person  who  is  a  partner 
cannot  put  himself  into  the  po.iition  of  not  be- 
ing a  partner,  or  into  the  position  of  being  a 
'workman'  being  employed  when  he  Is  really  the 
person  giving  employment.  The  whole  act  de- 
pends upon  the  difference  of  the  relation  of  em- 
ployer and  employed.  Section  1  contemplates  a 
relation  between  two  parties,  between  an  em- 
ployer and  the  person  whom  he  employs,  and 
I  do  not  think  that  one  person  can  be  both  em- 


ployer and  employed.  It  is  only  necessary  to 
analyze  the  position  of  the  deceased  to  see  that 
he  cannot  be  a  'workman.'  He  was  not  a  per- 
son in  the  employment  of  employers  such  as  is 
contemplated  by  the  act" 

We  are  in  accord  with  these  views  and 
adopt  them  as  applicable  to  our  local  statute 
and  to  the  instant  case.  It  follows  that  the 
application  for  a  writ  should  be  dismissed 
and  the  order  of  the  commission  affirmed. 

It  is  so  ordered. 

We  concur:  ANGELLOTTI,  O.  J.;  WII^ 
BUR,  J.;  SHAW,  J.;  SLOSS,  J.;  KEL- 
VIN, J, 

(177  Cal.  «8) 

In  re  ALLEN'S  ESTATE. 

ALLEN  V.  ELLIOTT. 

(S.  F.  836S.) 

(Supreme  Court  of  CaUfomia.    March  5,  1918.) 

1.  Wills  <8=s>52(5)— Mkntal  Capacitt— Bub- 
OEN  OF  Proof. 

The  burden  is  on  contestant  to  prove  the 
existence  of  alleged  delusions  of  testator. 

2.  Wills   <8=>55(3)— DKLUSiONa— Suhtiomhct 
OF  Evidence. 

To  prove  the  existence  of  alleged  delusions 
of  testator,  contestant  must  show,  not  only  that 
they  had  no  existence  in  fact,  but  also  that  there 
was  no  evidence,  however  slight  or  inconclnsive, 
of  any  fact  upon  which  the  beUef  could  be 
founded. 

3.  Wills    <S=>53(5)— Delusions— Admibsibil- 
ITY  OF  Evidence. 

In  determining  the  issue  of  insane  delusions, 
the  jury  might  consider  testator's  nature  and 
temperament,  his  advanced  age,  the  _  circum- 
stances under  which  statements  by  him  were 
made,  his  habits  of  life,  and  the  general  con- 
duct of  contestant  and  her  sister  towards  him. 

4.  Wills  <s=>55(3)— Delusions— Sufficienct 
OF  Evidence. 

Evidence  held  insufficient  to  show  testator 
was  the  victim  of  insane  delusions  when  he 
made  the  will. 

5.  Wills    ®=>53(5)— Delusions— Evidence. 

Where  the  belief  of  testator  that  contestant 
and  her  sister,  testator's  daughters,  bad  large 
sums  of  money  loaned  out  and  in  bank  was  the 
chief  delusion  alleged  to  have  contributed  to  the 
making  of  the  will,  evidence  of  contestant's 
wealth  was  competent  to  show  such  belief  was 
not  a  delusion,  but  founded  in  truth,  and  also 
as  tending  to  show  testator  had,  in  fact,  as 
declared  by  him,  made  ample  provision  for  his 
(laughters,  since  their  needs,  depending  upon 
what  they  possessed,  would  be  the  measure  of 
what  constituted  ample  provision. 

6.  TbIAL      lg=>45  (D— PBESENTAjnON      OF     OB- 
JECTIONS—EVIDENCE. 

Where  in  will  contest  answer  was  excladed 
to  question  as  to  what  witness  observed  In  tes- 
tator's appearance,  conversation,  and  acts,  with 
reference  to  his  being  rational,  because  witness 
had  not  first  stated,  as  provided  by  Code  Civ. 
Proc.  i  1870,  whether  he  believed  testator  to 
have  been  of  unsound  mind,  but  counsel  refused 
to  reframe  his  question  as  thus  suggested,  and 
failed  to  clearly  indicate  to  the  court  that  the 
evidence  sought  was  as  to  acts  and  conduct,  he 
could  not  complain  of  the  exclusion  of  such  evi- 
dence, which.  It  not  being  made  to  appear  that 
it  was  sought  to  establish  the  existence  of  insane 
delusions,  could  not  be  deemed  prejudicial. 
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7.  Wills   ^alMfS)  —  Etidxrce  —  Testator's 

D£CI^RATtONS. 

Evidence  of  testator's  declarations,  marie 
prior  to  the  execution  of  the  will,  that  he  in- 
tended to  leave  his  property  to  the  beneficiaries 
under  the  will  was  admissible. 

8.  Wills  «=».')4(2)— Contest— Evidence. 

In  a  will  contest,  evidence  that  testator  was 
opposed  to  the  niarriaee  of  one  of  bis  daughters. 
which  occurred  after  the  execution  of  the  will, 
was  admissible :  testator  havint;  left  bis  prop- 
erty to  nephews  instead  of  bis  next  of  kin,  con- 
sistinK  of  such  daughter,  and  her  sister,  con- 
testant of  the  will. 

9.  Witnesses    «=»2«8(R)  —  Cross-Gxahina- 
TioN— Inconsistent  Statements. 

In  will  contest,  where  contestant,  testa- 
tor'* daughter,  testified  he  had  been  insane  since 
1807,  it  waa  proper  cross-examination  to  show 
that,  in  action  by  deceased  in  his  lifetime  to  set 
aside  bis  deed  to  contestant  and  her  sister,  con- 
testant had  filed  a  verified  answer.  sIlcRinK  that 
at  the  time  of  the  execution  of  the  deed,  in  1909, 
hfl  waa  sane  and  sound  mentally. 

10.  Witnesses    «=>37n(7)  —  Cross-examina- 
tion—Inconsistent  Statements. 

Where  contestant'*  sister  testified  that  tes- 
tator, her  father,  had  always  been  insane,  wit- 
ne**^  answer  in  suit  by  deceased  in  bis  lifetime 
to  set  aside  deed  to  these  daughters,  wherein 
she  adopted  the  answer  of  her  sister,  and  con- 
firmed the  same  "as  fully  as  If  she  had  original- 
ly joined  therein,"  was  admissible,  since  it 
could  not  be  assumed  that  witness,  in  so  adopt- 
ing the  answer  of  her  sister,  was  unfamiliar 
with  it*  contents. 

11.  Wills    «=>54(1)— Contest— Admissibiu- 
TT  OP  Evidence. 

In  a  will  contest,  involving  the  issoe  of  tes- 
tamentary capacity,  the  court  properly  permit- 
ted l>otb  parties  great  latitude  in  evidence  as  to 
the  conduct,  acts,  and  declarations  of  testator, 
both  before  and  after  executing  the  will. 

12.  Appeal  and  Error  ^=>928<2)— Presttmf- 
TI0N8— Instructions. 

On  appeal  it  is  assumed,  in  absence  of  con- 
trary showing,  that  the  jury  were  properly  in- 
structed as  to  the  application  of  facts  proved. 

13-  Trial  «=^«2^2)— Rebdttal  Evidence. 

Where  some  witnesses  for  proponent,  in  tes- 
tifjring  to  testator's  snnity.  referred  to  specific 
acta  in  connection  with  the  erection  of  a  bnild- 
ine  by  him  subsequent  to  the  making  of  the  will, 
evidence  offered  by  contestant,  consisting  of  tes- 
timony of  the  architect  for  the  bnilding.  as  to 
the  extent  testator  looked  after  its  construction, 
was  properly  excluded  as  not  being  in  rebuttal 
of  any  facts  testified  to  by  proponent's  wit- 
nesses. 

14.  Wills  <J=»52(5)  —  Contest  —  Bdbdkn  of 
Peoop. 
It  devolved  upon  contestant  to  prove,  not 
only  such  delusions,  but  that  the  will  waa  made 
as  the  result  thereof. 

Department  2.  Appeal  from  Superior 
Court,  Alaiueda  County;  Wm.  S.  Wells, 
Judge. 

Application  by  John  Elliott  to  probate 
will  of  Andrew  Allen,  to  which  Jane  A.  Al- 
len filed  contest.  Prom  adverse  Judgment, 
and  an  order  admitting  the  will  to  probate, 
contestant  appeals.    Affirmed. 

See,  also,  169  Pac.  364. 

E.  K.  Taylor,  of  Alameda,  and  P.  J.  Cros- 
by, of  Oakland,  for  appellant.  McXair  & 
Stoker,  Elliott  Johnson,  and  R.  W.  Palmer, 
all  of  San  Francisco,  for  respondent. 


VICTOB  E.  SHAW,  Judge  pro  tem.  An- 
drew Allen  died  January  20.  1016,  at  the  age 
of  79  years,  leaving  a  duly  executed  olograph- 
ic will  dated  March  29,  1911,  which  John  El- 
liott, therein  named  as  e.xecutor,  filed,  with 
his  petition  to  have  the  same  probated.  By 
the  terms  of  the  will  deceased  left  his  estate, 
consisting  of  real  estate  and  Improvements 
worth  approximately  125,000,  and  subject 
to  a  mortgage  of  $11,000,  to  two  nephews. 
Ills  next  ot  kin  consisted  of  two  daughters, 
Hannah  J.  Pearson  and  Jane  A.  Allen,  for 
whom,  he  stated  In  the  will,  he  had  amply 
provided  by  deeds  of  gift  and  money.  Jane 
A.  Allen  filed  a  contest  of  the  will  based 
upon  the  alleged  ground  that  at  the  time  of 
its  execution  by  her  father  he  was  of  tm- 
sound  mind  and  without  capacity  to  make  a 
will.  The  issue  as  to  this  question  was  tried 
by  a  Jury  which  returned  a  verdict  that  de- 
ceased was  of  sound  mind  when  he  executed 
the  will,  and  in  accordance  with  such- verdict 
Judgment  was  rendered  against  the  contest- 
ant and  an  order  made  admitting  the  will 
to  probate.  The  contestant  appeals  from  this 
decree  and  order. 

Appellant,  while  not  claiming  that  deceas- 
ed was  insane  in  the  broad  sense  of  the  term, 
insists  that  he  was  a  victim  of  insane  delu- 
sions, in  the  absence  of  which  he  would  not 
have  made  the  will  whereby  nothing  was 
left  to  his  daughters.  In  her  brief  appellant 
s]>eclfies  a  number  of  alleged  delusions  enter- 
tained by  her  father,  among  which  waa  the 
fact  that  in  his  will  and  also  in  declarations 
made  by  him,  he  stated  that  he  had  amply 
provided  for  his  daughters  by  gifts  of  prop- 
erty and  money;  that  deceased  believed  that 
his  daughters  were  conspiring  against  him; 
that  there  would  be  no  one  to  care  for  him; 
thnt  they  were  guilty  of  Immoral  acts ;  that 
he  drew  $7,000  from  the  bank,  and  went  to 
Ireland  on  a  visit  of  ten  days,  and  on  his 
return  stated  that  he  came  back  because  it 
rained:  that  he  was  suspicions  of  his  daugh- 
ters and  others;  that  he  used  abusive  lan- 
guage toward  them,  and  magnified  innocent 
trifles  into  grave  offenses. 

[1-4]  The  burden  was  on  contestant  to 
prove  the  existence  of  the  alleged  delusions, 
and  to  do  this  it  not  only  devolved  upon  her 
to  show  thnt  they  had  no  foundation  in  fact, 
but  also  that  there  was  no  evidence,  however 
slight  or  inconclusive,  of  any  fact  upon 
which  the  belief  could  be  founded.  The  al- 
leged conduct  and  opinions  of  deceased  in 
the  instant  case  are  very  similar  to  the 
grounds  upon  which  the  husband  contested 
the  will  of  his  wife  in  the  case  of  Estate  of 
Scott,  128  Cal.  57,  60  Pac.  527,  wherein  the 
question  here  Involved  was  fully  considered, 
and  the  court  in  discussing  the  sufficiency  of 
the  evidence  to  establish  the  existence  of  an 
insane  delusion,  among  other  things,  said : 

"The  court,  however^  was  not  authorized  to 
hold  that  she  [the  testatrix]  was  under  an  in- 
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sane  delusion  In  reference  to  tbese  propositions 
[delagioDs],  unless  it  was  satisfied,  from  the  evi- 
dence before  it,  not  only  tliat  these  charges 
against  him  were  without  any  foundation  in 
fact,  but  also  that  there  was  no  evidence  of  any 
facts  brought  to  her  knowledge  from  which  she 
might  form  a  belief,  however  irrational  or  in- 
conclusive it  might  be,  in  the  existence  of  the 
acts  or  purposes  with  which  she  charged  him, 
and,  in  addition  thereto,  that  she  did  in  fact  be- 
lieve that  he  was  guilty  thereof." 

In  American  Seamen's  Friend  Soc.  t.  Hop- 
per, 33  N.  T.  619,  as  toucbliig  a  similar  ques- 
tion, It  was  said: 

"On  questions  of  testamentary  capacity,  courts 
should  be  careful  not  to  confound  perverse  opin- 
ions and  nnreasonable  prejudice  with  mental 
alienation." 

To  like  effect  Is  Smith  t.  Smith,  48  N.  J. 
GJq.  566,  25  AtL  11.  In  the  determination 
of  the  question  it  was  proper  for  the  Jury 
to  consider  Allen's  nature  and  temperament, 
his  advanced  age,  the  circumstances  under 
which -the  statements  were  made,  his  habits 
of  life,  and  the  general  conduct  of  his  daugh- 
ters towards  him.  The  typewritten  transcript 
of  the  testimony  touching  the  acts  and  con- 
duct of  the  deceased  and  upon  which  the 
claim  of  appellant  la  made  covers  some  750 
pages.  No  purpose  could  be  subserved  by  an 
extended  reference  to  it.  Briefly  stated,  the 
evidence  tends  to  prove  that  deceased,  not- 
withstanding his  advanced  age,  was  strong 
and  robust,  both  mentally  and  physically, 
possessed  of  a  dominating  nature,  his  anger 
easily  aroused,  and  at  times  violent  in  lan- 
guage and  severe  in  manner  towards  his 
daughters,  whom,  though  possessed  of  consid- 
erable property,  upwards  of  $20,000,  of  which 
their  father  had  given  them,  not  only  re- 
fused to  advise  and  confide  in  him  as  he  re- 
quested them  to  do,  but  pursued  a  course  of 
conduct  well  calculated  to  arouse  his  suspi- 
cion and  create  as  to  them  a  feeling  of  dis- 
trust as  to  their  loyalty,  and  thus  In  his 
mind  afford  Just  ground  for  the  belief  that 
they  were  ungrateful  and  without  afTectlon 
for  him.  Feeling  that  his  childless  daugh- 
ters, well  advanced  in  life,  were  amply  pro- 
vided for,  he  not  unnaturally,  in  view  of  all 
the  circumstances,  turned  to  the  sons  of  a 
deceased  brother,  whom  he  had  a  few  months 
before  the  making  of  the  will  visited  in  Ire- 
land, and  upon  these  bestowed  the  remainder 
of  his  property.  We  cannot  say  that  the  ver- 
dict Is  not  Justifled  by  the  evidence.  On  the 
contrary,  bad  the  respondent  offered  no  evi- 
dence, the  Jury,  upoa  that  alone  presented 
by  contestant,  might  very  properly  have 
deemed  it  insufficient  proof  that  testator  was 
the  victim  of  insane  delusions  when  he  made 
the  will. 

[6]  Rulings  of  the  court  in  admitting  evi- 
dence as  to  the  wealth  of  contestant  are  as- 
signed as  error.  The  belief  entertained  by  Al- 
len that  his  daughters  had  large  sums  of 
money  loaned  out  and  in  bank  was  the  chief 
delusion  alleged  to  have  contributed  to  the 
making  of  the  will;  hence  evidence  whidi 
tended  to  establish  snch  fact  was  clearly 


competent  in  that  its  jmrpose  was  to  show 
that  snch  belief  was  not  a  delusion,  but 
founded  in  truth.  Moreover,  such  evidence 
was  properly  admissible  as  tending  to  show 
that  he  had  In  fact,  as  declared  by  him, 
made  ample  provision  for  his  daughters  In 
giving  them  the  home  ranch  worth  $20,000. 
Their  needs,  depending  upon  what  they  pos- 
sessed, would  be  the  measure  of  what  consti- 
tuted  ample   provision. 

[I]  Mr.  Armstrong  was  called  as  a  witness 
for  contestant,  and  upon  qualifying  as  an 
intimate  acquaintance  of.  deceased  during  a 
period  of  45  years,  was  asked: 

"What,  if  any  facts,  did  you  observe  In  the 
conduct,  appearance,  conversation,  or  any  other 
thing  pertaining  to  Mr.  Allen,  during  two  years 
prior  to  the  making  of  the  will  whidi  would 
cause  you  to  believe  or  infer  that  he  was  not  en- 
tirely rational?" 

— to  which  an  objection  was  sustained,  the 
court  saying  that  If  the  witness  was  called 
as  an  intimate  acquaintance  for  the  purpose 
of  testifying  as  to  the  testator's  sanity,  he 
must  first,  as  provided  in  subdivision  10  of 
section  1870  of  the  Code  of  Civil  Procedure, 
state  whether  he  believed  the  testator  to 
have  been  of  unsound  mind.  Notwithstand- 
ing this  suggestion,  counsel  for  contestant 
refused  to  comply  therewith,  and  again  ask- 
ed the  following: 

"I  will  ask  yon  •  •  •  prior  to  March, 
1911,  what,  if  anything,  did  you  observe  in  Mr. 
Allen  with  reference  to  his  appearance,  or  rath- 
er observe  in  his  appearance,  conversation  or 
acts,  with  reference  to  bis  being  rational  <a 
irrational?" 

— to  which  a  like  objection  was  sustained. 
The  objection  urged  was  to  the  form  of  the 
question,  and  the  court  clearly  pointed  out 
that  counsel  for  contestant  should,  as  pro- 
vided by  statute,  first  ascertain  from  the 
witness  whetiier  or  not  in  his  opinion  Allen 
was  of  sound  or  unsound  mind.  Neverthe- 
less, counsel  refused  to  change  the  form  of 
the  questions,  which  were  objectionable  in 
that  the  inquiry  was  not  directed  to  the 
mental  condition  of  testator,  but  to  acts 
with  reference  to  whether  he  was  rational 
or  IrrationaL  Since  the  court  called  coun- 
sel's attention  to  the  fact  that  his  questions 
were  objectionable  in  form,  it  was  his  duty, 
if  an  opinion  was  desired,  to  reframe  the 
questions  in  compliance  with  the  suggestion 
made,  or,  if  not,  then  have  clearly  indicated 
to  the  court  that  the  evidence  sought  was 
as  to  acts  and  conduct  Not  having  done 
so,  he  is  in  no  position  to  complain  of  the 
alleged  error,  which,  since  it  was  not  made 
to  appear  ttiat  it  was  sought  thereby  to  es- 
tablish the  existence  of  insane  delusions, 
cannot  be  deemed  prejudicial. 

[7, 1]  Objection  urged  to  the  ruling  of  the 
court  in  admitting  evidence  of  testator's 
declarations  made  prior  to  the  execution  of 
the  will  that  he  intended  to  leave  the  prop- 
erty to  his  nephews  is  without  merit  (Cyc. 
vol.  40,  p.  1026) ;  and  likewise  without  merit 
is  the  objection  that  the  court  committed 
error  In  permitting  respondent  to  introduce 
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erldence  showing  tbat  the  testator  was  op* 
posed  to  Hannah's  marriage  to  Pearsoin, 
whidi  occurred  after  the  ezecntioo  ot  tlie 
wilL 

[1,11]  At  ihe  trial  contestant  testified 
that  her  father  had  been  insane  since  1897. 
niereupon,  on  cross-examination,  it  was 
made  to  appear  that  Allen  had  brougiht  an 
action  against  his  daughters  to  set  aside  the 
deed  whereby  he  conveyed  to  them  certain 
real  estate,  and  that  In  said  action  contest- 
ant had  filed  a  verified  answer-  to  the  com- 
plaint, therein  alleging' that  at  the  time  of 
the  execution  of  said  deed,  to  wit,  In  Mardi, 
1909,  h«r  father  was  sane  and  sound  men- 
tally. We  are  unable  to  perceive  any  ground 
upon  which  to  base  the  claim  that  the  ad- 
mission of  such  evidence  was  improper.  If, 
for  no  other  reason,  it  was  dearly  compe- 
tent for  the  purpose  of  impeaching  the  wit- 
ness. Her  sister  Hannah  was  also  a  party 
to  the  action  to  set  aside  the  deed,  and  in 
Gtmnection  with  the  answer  of  contestant 
so  oflTered  In  evidence,  proi>onent  likewise 
offered  the  answer  of  Hannah  A.  Pearson, 
who,  on  the  trial  of  the  contest,  testified 
that  her  father  had  always  been  insane,  Dut 
In  the  answer  referred  to  she  adopted  the 
answer  of  her  sister,  and  confirmed  the 
same  "as  fully  as  if  she  had  originally  Join- 
ed therein."  We  cannot  assume,  as  appel- 
lant insists,  that  Hsjinah  in  so  adopting  the 
answer  of  contestant  was  unacquainted  with 
its  contents. 

[11, 121  Under  the  rulings  of  the  court 
both  parties  to  the  controversy  were  per- 
mitted gre&t  latitude  as  to  the  conduct,  acts, 
and  declarations  of  the  testator,  both  before 
and  after  executing  the  will.  In  these  rul- 
ings there  was  no  error,  since  "in  will  con- 
tests Involving  the  question  of  testamentary 
capacity  the  evidence  is  permitted  to  take 
a  wide  range,  covering  a  long  space  of  time 
in  each  direction"  (Cya  vol.  40,  p.  1023;' 
Estate  of  Baker,  168  Pac.  881),  and  while 
such  evidence  is  Important  only  as  it  bears 
npon  the  condition  of  testator's  mind  at  the 
very  time  of  the  execution  of  the  will  (Be- 
tate  of  Wilson,  117  OaL  262,  49  Pac.  1T2, 
711),  we  must  assume,  since  the  contrary 
Is  not  shown,  that  the  jury  was  properly  in- 
strncted  as  to  the  application  of  the  facts 
proved. 

[IS]  We  find  no  merit  in  appellant's  con* 
tention  that  the  court  erred  in  denying  her 
offer  of  rebuttal  evidence.  It  appears  that 
subsequent  to  the  making  of  Qxe  wlU  Allen 
caused  to  be  erected  upon  a  lot  on  O'Farrell 
street  in  San  Francisco  an  apartment  house 
costing  some  $26,000,  e^^ecuUng  a  mortgage 
thereon  for  part  of  the  money  necessary  to 
construct)  the  building.  Some  of  tbe  wit- 
nesses for  proponent  in  testifying  to  Allen's 
sanity  referred  to  specific  acts  in  conneo 
tlon  with  the  erection  of  this  building.  It 
was  sought  by  contestant  to  show '  by  the 
architect  who  drew  the  plans  for  the  build- 
ing the  extent  to  whidti  Allen  looked  after 
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its  construction,  and  the  court  very  pnH^er- 
ly  held  that  the  evidence  offered  was  not  In 
rebuttal  of  any  facts  testified  to  by  propo- 
noit's  witnesses. 
[14]  As  stated,  it  devolved  upon  contest- 
ant to  establish,  not  only  the  existence  of  the 
beliefs  which  it  is  alleged  Allen  entertained, 
but  prove  that  there  was  no  evidence,  slight 
and  inconclusive  though  it  might  be,  which 
could  have  produced  the  belief,  and,  further- 
more, if  found  that  he  was  the  victim  of 
such  alleged  delusions,  that  the  will  made 
was  the  result  therecXC. 
The  Judgment  and  order  are  affirmed. 

I  concur;    MBLVIN,  X 

WIUBUR,  J.  I  concur  In  the  foregoing 
opinion.  With  reference  to  what  is  said 
concerning  an  Insane  delusion  I  concur  be- 
cause of  the  fact  that  the  question  as  to 
what  constitutes  an  Insane  delusion  has 
heretofore  bjsen  treated  by  this  court  as  a 
question  of  law,  and  the  court  has  defined, 
aa  a  matter  of  law,  what  constitutes  an  in- 
sane delusion.  In  this,  I  think,  the  court 
has  been  in  error.  '  An  insane  delusion  is 
one  that  is  the  product  of  a  disordered  mind, 
produced  because  of  the  disorder.  In  oth- 
er words,  it  is  a  symptom  of  a  condition  of 
mental  disease.  The  question  of  whether 
or  not  a  person  is  suffering  from  mental  dis- 
ease is  a  question  of  fact,  to  be  determined 
in  the  light  of  increasing  medical  knowl- 
edge. To  say  that  a  person  is  not  suffer- 
ing from  an  Insane  delusion  because  his  con- 
duct in  reference  thereto  does  not  measure 
up  to  a  legal  standard  is,  tn  my  <H>luion,  as 
fallacious  as  it  would  be  to  say  that,  as  a 
matter  of  law,  a  man  does  not  have  syphilis 
If  he  does  not  have  the  symptoms  which 
were  recognised  as  indicia  of  the  disease  be- 
fore the  discovery  of  the  Wassermann  test, 
vrhich,  modern  research  has  disclosed,  prac- 
tically demonstrates  the  existence  or  non- 
existence of  syphilis.  Insanity  is  one  of  the 
least  understood  of  the  ailments  which  afflict 
humanity.  It  is  a  fertile  field  for  investiga- 
tion and  happily  is  receiving  that  invesUga- 
tion  at  this  time.  If  the  legal  definition  ot 
an  insane  delusion  can  be  upheld  at  all  on 
principle  it  is  because  of  the  fact  that  the 
courts  regard  other  forms  of  Insane  delu- 
sions or  'of  mental  disease  as  too  difficult  of 
proof  as  a  basis  for  decisions  by  courts  and 
Juries.  In  that  view  and  in  that  view  only, 
do  I  think  that  a  1^1  definition  of  an  in- 
sane delusion  can  be  nph^d  on  principle, 
and  even  in  that  ease  we  onght  not  to  close 
the  door  to  such  developments  of  modern 
research  as  may  be  able  to  make  more  cer- 
tain proof  of  insanity.  For  illustration,  the 
evidence  in  this  case  discloses  that  the  de- 
cedent frequently  spoke  of  his  dauc^ters  as 
immoraL  It  is  conceded  that  they  were 
chaste  and  virtuous.  It  seems  to  me  that, 
in  determining  whether  or  not  this  shoold 
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be  regarded  as  the  prodnct  of  a  diseased 
mind,  or  tbe  outbursts  of  an  unreasonable, 
eccentric,  and  angry  man,  there  should  be 
a  wider  latitude  than  that  given  by  the  ac- 
cepted definition  of  an  Insane  delusion.  Es- 
tate of  Scott,  supra.  Dr.  Ernest  Dozler, 
who  qualified  as  an  expert  in  this  case  by 
testifying  that  he  was  doing  special  scien- 
tific investigation  in  human  mental  diseases 
at  the  Napa  State  Hospital,  and  had  and 
continued  to  have  for  2  years  Important 
medical  supervision  of  a  large  number  of 
insane  persons,  testified  that  the  deceased 
was  suffering  from  general  paresis,  was 
mentally  unsound,  and  "harbored  what 
seemed  to  me  unsystematized  delusions  of 
persecution  by  all  persons."  "An  unsyste- 
matized delusion  la  one  that  is  composed  of 
elements  that  are  more  or  less  fleeting  and 
changeable  and  which  do  not  cohere  so  as 
to  constitute  a  definite  opinion  in  the  pa- 
tient's mind."  Wharton  &  StUle's  Medical 
Jurfsprudence,  vol.  1,  }  400.  Some  of  the 
symptoms  of  paresis  are  thus  stated  by  the 
foregoing  authority: 

"Geueral  paresis  often  begins,  inaidiouBly,  and 
among  its  earliest  symptoms  are  perversions  of 
tbe  moral  faculties.  These  lead  to  all  sorts  of 
lapses,  some  trivial,  but  some  gnite  otherwise. 
At  first  there  is  a  change  of  character  and  dis- 
position. The  patient  may  have  spells  of  de- 
spondency, then  elation.  He  does  odd  and  un- 
asual  things.  He  is  *  *  *  extravagant  with 
money.  •  *  •  His  morals  suffer.^  •  •  • 
He  may  be  restless  and  irregular  in  his  habits. 

*  *  *  In  some  cases  the  patients  start  oil 
aimlessly  on  a  journey,  without  enough  money. 

•  •  •  The  mental  faculties  are  variously  im- 
paired. Tbe  judgment  is  weakened,  the  common 
sense  lost,  the  logical  processes  curiously  at 
fault  The  patient  has  queer  and  absurd  im- 
pulses and  propensities.;    he  becomes  boastful, 

■indifferent  to  appearances.  •  •  •  The  emo- 
tions, or  affections,  are  impaired,  and  the  pa- 
tient loses  his  normal  fondness  and  care  for  his 
wife  and  children.  A  close  observer  may  some- 
times detect  the  beginning  of  delusions,  such  as 
mark  especially  the  second  stage.  Occasionally, 
in  the  very  early  stage,  he  is  conscious  of  feel- 
ing ill ;  be  recognizes  something  is  going  wrong 
with  him."     Section  890,  Id. 

The  decisions  in  this  state  seem  only  to 
recognize  tbe  systematized  delusions.  Sec- 
tion 400,  Id.;    Kstate  of  Scott,  supra. 

"It  is  characteristic  of  monomania  or  par- 
anoia, as  distinct  from  most  other  forms  of  In- 
sanity, that  the  delusions  are  systematized.  The 
one  other  form  of  insanity  in  which  this  featnre 
is  seen  to  anything  like  tbe  same  extent  is  mel- 
ancholia ;  but  melancholia  is  distinguished  from 
monomania  by  the  emotional  depression.  •  •  •  " 
Wharton  &  Stille's  Med.  Jur.  §  1028. 

"Persecutory  delusions  may  occur  in  several 
varieties  of  insanity."    Section  1026,  Id. 

Courts,  no  doubt,  have  been  driven  to  the 
rigid  rule  above  mentioned  by  the  proneness 
of  Juries  to  attempt  to  make  wills  for  dece- 
dents In  accordance  with  their  own  Ideas  of 
what  is  Just  and  proper,  seizing  upon  inci- 
dents of  eccentricity  as'  a  basis  for  such  de- 
cisions. But  where  tbe  question  as  to  wheth- 
er or  not  a  person  Is  insane  arises  on  a  trial 
for  Insanity  in  proceedings  for  commitment 


to  an  asylnm,  experieBce  baa  shown  that  un- 
experienced Jnrors  fly  to  the  other  extreme. 
In  this  case  we  hare  evidence  wblcb  would 
have  Justified  a  finding  of  tbe  Jury  either  for 
or  against  tbe  validity  of  tbe  wilL 

For  the  reasons  in  tbe  main  opinion  and 
upon  all  points  of  law  discussed  therein  and 
for  the  reasons  hereinbefore  given  In  addi- 
tion thereto  I  concur. 

'™°°'*"  (JTT  Cal.  642) 

PEOPLE  V.  MOONET.    (Or.  2079.) 
(Supreme  Court  of  California.    March  1,  191S.) 

1.  HoinciDX    «=9S32(4)— AppbaI/— Obboibiu- 

TT  OF  WriNEBSES. 

In  homicide  case  it  cannot  be  contended  on 
appeal  that  a  witness  could  not  have  seen  cer- 
tain happenings  from  where  he  was  standing, 
as  tbe  credibUity  of  the  witness  was  f(w  the 
jury. 

2.  Homicide   <s=>332(2)— Review— Ihcorsibi- 
ENT  Testimony. 

No  matter  how  inconsistent  the  testimony 
of  a  witness,  or  of  two  witnesses,  for  tbe  state 
in  a  homicide  case,  a  reviewing  court  cannot 
reject  the  testimony;  the  jury  having  tbe  right 
to  choose  and  act  on  the  part  it  believes. 

3.  Homicide  €=>268  —  Alibi  —  Question  fob 

JUBY. 

Whether  defendant  in  homicide  case  was  at 
the  scene  of  the  crime  KelA,  under  the  evideno^ 
a  question  for  the  jury. 

4.  Homicide    «=>173  — Bvidbnox— Aomibsi- 

BILITY— MaTERIAUTT. 

A  warm,  bloody  ball  bearing  and  a  frag- 
ment of  a  newly  fractured  ball  bearing,  found 
at  the  scene  of  and  soon  after  the  explosion  of 
a  bomb,  were  properly  admitted  in  evidence  as 
tending  to  show  the  composition  of  the  bomb. 

6.  Homicide    ®=>174(6)  —  Evidence  —  Meaitb 
OF  Committing  Crime. 

Where  bomb  contained  three  kinds  of  car- 
tridges, firearms  and  cartridges  found  in  the 
rooms  of  alleged  perpetrators  of  an  explosion  in 
which  persons  were  killed  were  admissible  to 
show  defendants  had  means  at  hand  to  commit 
the  crime. 

e.  Criminal  Law   «=>338(1)— Scopc  or  Ex- 
amination. 

The  tendency  of  modem  decidons  is  to  ad- 
mit any  evidence  in  a  criminal  case  which  may 
have  tendency  to  illustrate  or  throw  any  light 
on  the  transaction  in  controversy,  leaving  its 
weight  to  the  jury. 

7.  Homicide     9=3338(2)— Review— Uabmless 
Ebbor. 

If  it  was  error  to  incidentally  admit  in  evi- 
dence a  pistol  found  in  defendant's  room  in  a 
homicide  case,  the  crime  having  been  committed 
with  a  bomb,  it  could  not  be  prejudicial. 
&  Homicide  «=>174(6)  —  Evidence  —  Rblb- 
vanct. 

In  homicide  case,  where  crime  was  commit- 
ted with  bomb  containing  three  kinds  of  car- 
tridges, the  jury  were  entitled  to  consider  the 
quantity  ana  fact  of  mixture  of  "22  long"  and 
"22  short"  cartridges  in  a  can  found  in  defend- 
ant's room,  together  with  a  22  rifle  in  the  room. 
9.  Homicide  <S=>234(5)— Murder— Consfib- 
act— sufficienct  of  evidence. 

Evidence  held  sufficient  to  establish  a  con- 
spiracy between  accused  and  another  to  murder 
with  a  bomb. 

In  Bank.  Appeal  from  Superior  Court, 
City  and  Cotmty  of  San  Francisco;  Frank- 
lin A,  Griffin,  Judge. 
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Thomas  J.  Mooney  was  convicted  of  mur- 
der in  the  first  degree,  with  penalty  of  death, 
and  he  appeals.    Affirmed. 

See,  also,  166  Pac.  989 ;   167  Pac.  686. 

W.  Bourke  Cockran,  of  New  York  City, 
and  Maxwell  McNutt  and  John  O.  Lawlor, 
both  of  San  Francisco,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  John  H.  Rlordan,  Deputy 
Atty.  Gen.,  and  C.  M.  Flckert,  Dlst.  Atty.,  and 
Edward  A.  Cunha,  Asst.  Dist.  Atty.,  both  of 
San  Francisco,  for  the  People. 

PER  CURIAM.  The  defendant,  Thomas 
J.  Mooney,  was  convicted  of  the  crime  of 
morder  in  the  first  degree,  the  jury  fixing 
the  death  penalty  as  punishment  for  said 
crime.  After  denial  of  his  motion  for  a  new 
trial  by  the  trial  Judge  the  defendant  was 
sentenced  to  be  banged.  This  appeal  is  from 
the  Judgment  and  from  the  order  denying  his 
motion  for  a  new  trial. 

On  July  22,  1916,  a  preparedness  parade 
was  In  progress  in  San  Francisco,  thousands 
of  patriotic  citizens  being  participants  there- 
in. During  its  progress  and  while  a  portion 
of  the  parade  was  passing  the  corner  of 
Stenart  and  Market  streets  a  bomb  was  ex- 
ploded, killing  a  number  of  pe<9le  and 
wounding  many  more.  One  of  the  victims 
was  Hetta  Knapp,  and  the  defendant  was 
Indicted  for  and  convicted  of  her  murder. 
Other  persons  were  also  charged  with  these 
mardera,  and  one  Warren  K.  Billings  was 
convicted,  prior  to  the  trial  of  defendant 
Hooney.  On  appeal  to  the  District  Court  of 
Appeal  his  conviction  was  affirmed,  and  he 
Is  now  undergoing  life  imprisonment.  Peo- 
ple V.  Billings  (App.)  168  Pac.  396. 

Pending  this  appeal  a  motion  was  made 
which  purported  to  be  a  motion  for  a  re- 
versal. This  motion  was  based,  not  upon  the 
merits,  but  was  founded  primarily  upon  the 
fact'  that  the  Attorney  General,  believing 
from  evidence  which  had  been  discovered 
after  the  conviction  and  after  the  order  de- 
nying defendant's  motion  for  a  new  trial 
that  a  new  trial  should  be  had,  sought  to 
stipulate  with  counsel  for  defendant  for  a 
reversal  of  the  Judgment  and  order.  This 
motion  was  denied,  and  as  it  is  important  in 
this  and  in  all  cases  to  keep  in  mind  the 
functions  of  the  Supreme  Court,  we  deem  it 
proper  to  quote  from  the  opinion  pronoimced 
upon  the  denial  of  that  motion.  People  v. 
Mooney,  167  Paa  696.  In  that  opinion  the 
following  language  was  used: 

"By  express  provision  of  oar  Constitution,  the 
jurisdiction  of  both  the  Supreme  Court  and  the 
District  Courts  of  Appeal  in  criminal  cases  is 
specially  limited.  As  to  the  Supreme  Court, 
'appellate  jurisdiction  on  appeal  from  the  su- 
perior courts'  is  given  'on  questions  of  law  alone, 
m  all  criminal  cases  where  judgment  of  death 
has  been  rendered.'  Const.  {  4,  art.  6.  This 
is'  our  only  jurisdiction.  The  provision  means 
that  an  appeal  in  such  cases  is  allowed  solely 
for  the  purpose  of  obtaining  the  determination 
of  this  court  as  to  whether  there  has  been  any 
error  of  law  in  the  proceedings  of  the  trial 
court     We  have  no  other  questions  to  detei^ 


mine,  and  may  lawfully  determine  no  other  ques- 
tion. If  we  find  no  substantial  error  of  law,  we 
must  affirm  the  judgment  of  the  lower  court 
It  is  clear,  too,  that  in  the  consideration  of  such 
an  appeal,  for  this  limited  purpose,  we  are  con- 
fined to  the  record  sent  to  us  from  the  court 
below.  This  was  very  clearly  stated  by  this 
court  in  the  first  decision  of  the  case  of  People 
v.  Bowers,  18  Pac.  060j  where  it  was  sought 
to  have  this  court  take  into  consideration  what 
purported  to  be  the  written  confession  of  anoth- 
er that  he  was  the  guilty  party,  made  after  the 
taking  of  the  appeal.  The  court  said  that,  if 
the  events  occurred  as  stated  in  the  brief  of  the 
appellant's  counsel,  the  facts  would  entitle  the 
defendant'  to  a  new  trial  on  the  ground  of  new- 
1v  discovered  evidence,  if  presented  in  time  to 
tne  court  below,  but  that  they  'were  not  so 
presented,  and  could  not  be  so  presented,  be- 
cause they  occurred  pending  appeal.  Because 
it  so  clearly  states  what  is  obviously  the  law 
on  this  subject,  we  quote  from  the  opinion: 
'While  it  is  admitted  oy  counsel  for  appellant 
that  ordinarily  no  argument  could  be  made  her* 
upon  facts  occurring  after  appeal  taken,  it  is 
urged  that  the  evidence  which  has  been  discov- 
ered in  this  case  "is  of  so  grave  a  character, 
and  points  so  strongly  to  the  innocence  of  this 
defendant,  that,  however  informally  it  may  have 
come  to  the  attention  of  the  court,  this  or  any 
other  court  of  competent  jurisdiction  should  say 
that  he  shall  not  be  executed  until  it  shall  have 
been  submitted,  in  common  with  other  evidence 
in  the  case,  to  a  jury  of  his  country."  But 
manifestly  the  court  has  no  authority  to  consid- 
er these  matters  as  thus  presented.  They  are  no 
part  of  the  record  sent  to  us  from  the  court 
below,  and  there  is  no  provision  of  law  by  which 
newly  discovered  evidence  may  be  presented  to 
this  court  in  the  first  instance.  "The  remedy  Ui 
such  cases  rests  with  the  executive.  He  alone 
can  afford  relief.'" 

The  cause  Is  now  before  this  court  on  the 
merits  of  the  appeal,  and  we  shall  proceed  to 
examine  the  record  in  accordance  with  our 
duty  as  outlined  above  and  to  consider  the 
various  assignments  of  error  and  the  argu- 
ments thereon  presented  by  counsel  in  the 
case  for  defendant  and  for  the  state  of  Cal- 
ifornia. 

Defendant's  counsel  at  the  outset  freely  ad- 
mit that  Hetta  Knapp  was  the  victim  of  a 
fonl  murder.  Indeed,  they  introduced  evi- 
dence for  the  avowed  purpose  of  proving 
that  the  explosion  was  caused  by  a  bomb,  but 
not  of  the  sort  which,  according  to  the  evi- 
dence offered  by  the  people,  brought  death 
to  her.  In  other  words,  the  only  sort  of  ex- 
plosive with  which  the  prosecution  sought 
to  connect  the  defendant  herein  was  conceal- 
ed In  a  suitcase  or  valise  deposited  on  the 
sidewalk  near  the  southwest  corner  of  Steu- 
art  and  Market  streets,  while  defendant's 
oonnsel  sought  to  prove  that  the  murders 
were  perpetrated  by  means  of  a  bomb  hurl- 
ed through  the  air  and  exploded  upon  contact 
with  the  sidewalk. 

The  appeal  is  based  upon  the  alleged  In- 
snffiGlency  of  the  evidence  to  support  the 
verdict  and  upon  asserted  errors  of  law  al- 
leged to  have  been  committed  in  the  admis- 
sion and'  exclusion  of  testimony. 

The  record  shows  withont  conflict  that 
near  the  hour  of  2  o'clock  on  July  22,  1916, 
there  was  in  progress  upon  Market  street 
one  of  the  principal  thoroughfares  of  the  city 
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of  San  Frasclsco,  a  great  j^cessioa  known 
as  the  "Preparedness  Parade."'  Thousands 
of  persons,  moved  by  patriotic  Impulses,  par- 
ticipated in  the  parade,  and  other  thousands 
gathered  on  Market  street  and  other  avenues 
upon  the  line  of  march  to  witness  the  i>ag- 
eant.  Suddenly  came  the  death-dealing  ex- 
plosion, and  among  the  victims  was  Hetta 
Knapp,  who  was  killed  by  a  fragment  from 
the  bomb. . 

Before  reviewing  the  evidence  which,  ac- 
cording to  the  contention  of  tfie  Attorney 
General,  connects  the  defendant  with  the 
perpetration  of  the  crime,  we  will  examine 
tliat  upon  which  the  prosecution  depended 
to  support  the  theory  that  the  explosive  was 
contained  in  a  suitcase  and  operated  by 
some  sort  of  time  device  which  took  effect 
after  the  container  Iiad  been  deposited  on 
the  sidewalk  near  the  line  of  a  building  at 
the  corner  of  Steuart  and  Market  streets,  be- 
cause defendant's  counsel  earnestly  contend 
that  the  "suit  case  theory"  was  unsupported, 
while  their  theory  of  a  thrown  I>omb  was  ab- 
solutely established.  By  testimony  which 
we  shall  have  occasion  to  treat  more  in  de- 
tail in  the  course  of  this  opinion  a  suit  case 
was  described  as  being  in  the  possession  of 
Mooney  and  of  his  codefendant,  Billings, 
shortly  before  the  explosion  near  the  scene 
of  the  crime.  Immediately  after  the  ex- 
plosion an  Indentation  in  the  sidewalk  and 
one  in  the  wall  of  the  building  were  evident. 
On  the  street  and  sidewalk  were  found  cart- 
ridges, loose  bullets,  cartridge  shells  of  tliree 
calibers,  namely,  22,  32,  and  88,  pieces  Of 
four-inch  wrought  iron  pipe  and  parts  of 
a  malleable  Iron  cap  of  the  same  measure  as 
the  pipe.  Some  pieces  of  pipe  were  hurled 
several  hundred  feet.  Across  Steuart  street, 
on  the  roof  of  a  building,  two  pieces  of  brass 
wire  were  found.  These,  according  to  the 
testimony  of  an  expert  witness,  were  winders 
of  alarm  clocks,  but  could  not  have  belonged 
to  the  same  clock.  Near  the  same  place  was 
discovered  a  ring,  which,  according  to  ex- 
itert  testimony,  might  have  been  the  support- 
ing ring  of  a  clock.  Some  fragments  of  fiber 
of  the  sort  used  in  the  manufacture  of  cheap 
suit  cases,  as  well  as  some  small  pieces  of 
leather,  were  picked  up  near  the  situs  of  the 
explosion,  and  that  wblcb  appeared  to  be 
the  handle  of  a  cheap  suit  case  was  found 
shortly  after  the  explosion  on  the  opposite 
side  of  the  street,  while  on  the  roof  of  a  build- 
ing across  the  street  small  pieces  of  a  valise 
frame  were  discovered.  A  ball  bearing  five- 
eighths  of  an  inch  in  diameter  and  part  of 
another  ball  bearing  of  the  same  size  were 
found  on  the  day  of  the  murder  in  Steuart 
street.  In  the  bodies  of  some  of  the  victims 
were  bullets  of  32  and  22  caliber.  A  piece  of 
a  cartridge  shell  was  found  in  the  body  of 
one  of  the  persons  who  were  killed,  and 
fragments  of  pipe  were  in  the  bodies  of  oth- 
er victims.  Other  pieces  of  pipe  fell  near 
witnesses  who  produced  these  particles.  It 
was  argued,  and  we  think  with  reason,  tliat 


these  pieces  of  pipe  formed  part  of  the  con- 
tainer of  the  explosive  material  used  in  the 
manufacture  at  the  bomb.  At  the  trial  there 
were  produced  a  22-callber  rifle,  some  cart- 
ridges to  fit  it,  a  pistol  loaded  with  32-callber 
cartridges  and  some  ball  bearings,  which, 
according  to  the  testimony,  had  been  found 
in  the  room  occupied  by  Billings.  In  Moon- 
ey's  home,  according  to  the  testimony,  were 
found  a  pistol  and  38  and  82  caliber  cart- 
ridges. 

Appellant's  counsel  say  that,  granting  for 
argument's  sake  that  Billings  placed  a  suit 
case  at  about  the  place  where  the  explosion 
subsequently  occurred,  and  that  thereafter 
no  suit  case  was  found,  but  fragments  of 
one  were  discovered,  there  is  no  evidence 
that  the  suit  case  contained  the  explosive  or 
that  it  was  detonated  by  means  at  a  time 
device.  With  tliis  contention  we  cannot 
agree.  All  of  the  circumstances  outlined 
above  point  to  a  corroboration  of  the  theory 
of  the  prosecution.  Mrs.  Kennedy,  a  witness 
called  by  the  prosecution,  testified  that  Just 
before  the  explosion  occurred  she  saw  a  suit 
case  on  the  sidewalk  against  the  wall  of  the 
building.  It  seemed  to  be  larger  than  the  or- 
dinary suit  case  which  a  traveler  usoally 
carries  on  a  Journey.  It  was  noticed  by  the 
witness  two  or  three  minutes  before  the  ex- 
plosion, and  it  occupied  the  place  where  the 
hole  or  depression  in  the  sidewalk  caused  by 
the  said  explosion  afterwards  appeared. 

T.  K.  Stateler,  general  agent  of  the  North- 
ern Pacific  BaUway,  was  participating  in  the 
parade  with  the  Grand  Army  of  the  Repub- 
lic. This  organization  moved  out  of  Steuart 
street  to  Join  the  parade,  but  before  the  old 
soldiers  marched  out  of  Steuart  street  Mr. 
Stateler,  according  to  his  sworn  testimony, 
saw  a  suit  case  exactly  at  the  place  after- 
wards indented  by  the  force  of  the  explosion. 
He  said  that  his  attention  was  directed  to 
it  because  he  was  tired  and  he  thought  of 
sitting  upon  the  suit  case  while  waiting  fbr 
his  post  to  move,  but  finally  he  selected  an- 
other place  to  sit  because  he  would  not  like 
to  have  any  one  use  his  own  suit  case  for  a 
seat.  He  estimated  the  time  which  elapsed 
before  leaving  Steuart  street  to  move  with 
his  command  as  about  10  minutes.  He  had 
marched  about  200  feet  down  Market  street 
when  he  heard  the  explosion. 

James  McDougall,  a  lad  of  13  years  of  age, 
was  in  the  parade  carrying  a  streamer  at- 
tached to  the  banner  of  the  First  California 
Volunteers.  At  the  time  of  the  explosion 
this  regiment  was  going  oat  of  Steuart  street 
into  Market  street.  About  10  minutes  before 
marching  the  lad  saw,  as  he  testified,  a  suit 
case  at  the  place  where  afterwards  he  ob- 
served the  hole  made  by  the  explosion.  He 
thought  it  was  "kind  of  funny  that  a  suit 
case  would  be  there  that  day  of  the  parade." 
He  described  it  as  being  of  the  usual  length, 
but  somewhat  wider  than  the  ordinary  suit 
case,  and  light  brown  In  color. 

It  will  thus  be  seen  that  the  physical  facta 
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aa  described  by  the  wltnessei  support  a  con- 
clnalon  that  the  expIoslTe  was  fired  from 
wlttaln  a  salt  case  or  valise,  and  if  the  testi- 
mony tending  to  establish  snch  facts  was 
credited  by  the  Jnrors  (as  undoubtedly'  it 
must  have  been),  it  formed  a  sufficient  basis 
for  tbe  verdict  But  in  addition  to  the  physi- 
cal facts  disclosed  ^y  the  testimony  and  the 
exhibits  there  was  testimony  connecting  the 
defendant  with  the  possession  of  a  anlt  case 
shortly  before  the  explosion  and  tending  to 
show  condnct  on  his  part  indicative  of  a  con- 
sdousness  that  the  said  salt  case  contained 
something  the  possession  of  which  made  htm 
appr^enslve  of  detection  by  the  police. 

One  of  tbe  witnesses,  John  MacDonald,  tes- 
tified that  he  arrived  at  the  southeast  comer 
of  Steuart  and  Market  streets  about  20  min- 
utes to  2  o'clock  p.  m.  He  stood  12  or  15  feet 
ofF  of  Market  street  on  Steuart  Shortly  aft- 
er be  took  this  station  he  saw  Warren  K. 
Bfllisgs,  Mooney'D  codefendant,  coming  on 
Stenart  street  toward  Market  street  from  the 
direction  of  Mission  street  According  to 
tbla  witness,  Billings  carried  a  salt  case 
wblch  he  placed  upon  the  sidewalk  against 
tbe  waU  of  the  building  near  the  corner. 
Asked  to  describe  the  actions  of  Billings  as 
be  approached  the  comer,  the  witness  said: 

"Well,  he  was  carrying  the  suit  case  and  his 
head  was  working  on  a  pivot,  and  he  looked  all 
excited  as  if  he  was  worrying  about  something. 
^at  is  what  called  my  attention  to  hiim  first" 

After  deposttlng  bis  burden  on  tbe  side- 
walk, Billings  walked  to  tbe  comer  and 
pushed  open  the  door  of  a  saloon.  At  that 
Instant .  Thomas  J.  Mooney,  the  defendant, 
came  out  of  tbe  saloon,  and  then  he  and 
Billings  stood  on  the  sidewalk  talking. 
Mooney  pulled  out  his  watch,  looked  at  it, 
and  looked  towards  the  Ferry  Building  at 
tbe  eastern  extremity  of  Market  street. 
Then,  according  to  this  witness,  Billings  left 
bis  companion,  and  was  soon  lost  to  Mac- 
Donald's  sight  In  tbe  crowd.  MacDonald's 
attention  was  then,  be  said,  called  back  to 
Mooney,  who  took  out  bis  watch  again,  put 
bis  band  to  his  face  as  if  In  study,  and  "look- 
ed alongside  the  building."  He  then  turned, 
passed  through  tbe  crowd,  and  was  lost  to 
tbe  sight  of  the  witness.  MacDouald  also 
testified  that  the  suit  case  was  placed  upon 
tbe  exact  spot  -wbicb  was  afterwards  Indent- 
ed by  tbe  explosion.  Witness  said  that  tbe 
suit  case  was  left  by  Billings  "about  2 
o'clock."  After  Mooney  went  away,  as  the 
witness  testified,  tbe  latter  walked  very  slow- 
ly down  Market  street  to  tbe  Alameda  Cof- 
fee House,  about  160  feet  distant,  and  upon 
bis  arrival  there  he  heard  tbe  explosion. 

Another  witness,  F.  C.  Oxman,  who  stated 
that  be  was  a  cattle  dealer,  residing  in  East- 
ern Oregon,  also  testified  regarding  tbe  hap- 
penings at  and -near  tbe  scene  of  the  explo- 
sion. He  said  that  as  be  stood  at  tbe  cor- 
ner of  Steuart  and  Market  streets  about  15 
minutes  of  2  o'clock  be  saw  an  automobile 
driven  by  Israel  Weinberg,  In  wblcb  Mo<Hiey, 


his  wife,  Rena  Momiey,  and  Billings  were 
passengers;  that  tbe  defendant  was  on  tbe 
front  seat  holding  a  suit  case  on  tbe  running 
board;  that  Billings  Jumped  excitedly  and 
rapidly  from  tbe  rear  seat;  that  he  took  tbe 
suit  case  from  Mooney;  that  another  man 
whom  witness  did  not  identify  also  jump- 
ed from  the  rear  seat  and  came  onto  the 
sidewalk  near  tbe  place  where  Oxman  was 
standing;  that  this  man  took  tbe  suit  case 
from  Billings;  and  that  then  Billings  and 
tbe  other  man  walked  along  Steuart  street 
in  a  direction  away  from  Market  street 
Mooney,  be  said,  stood  near  him,  and  seemed 
to  be  watcbing  the  other  two  men.  He  tes- 
tified that  Mooney  seemed  very  excited,  and 
by  his  manner  attracted  bis  (Oxman's)  atten- 
tion; that  after  Billings  and  bis  companion 
bad  gone  some  distance  tbe  former  took  tbe 
suit  case  and  set  it  down  on  tbe  walk  by 
tbe  side  of  the  building;  that  they  then  re- 
turned and  went  in  the  door  of  tbe  building 
— be  was  not  sure  whether  all  of  tbem  did  so 
or  not;  that  directly  they  came  out,  and 
Mooney  said: 

"OWe  it  to  him  and  let  him  go;  we  must 
get  away  from  bera;  tbe  balls  wUl  be  after 
us." 

Furtber  testifying,  Oxman  said  that  Bill- 
ings gave  something  to  the  other  man,  who 
then  departed;  that  Billings  first  and  then 
Mooney  went  to  Weinberg's  automobile;  that 
Mooney,  after  BiUlngs  left  him,  looked  at  bis 
watch,  glanced  over  to  the  place  where  tbe 
suit  case  was,  and  then  followed  Billings  to 
tbe  motor  car.  Tbe  vehicle  then  turned  Into 
Steuart  street  and  went  up  that  street. 

[1]  It  Is  argued  by  counsel  for  defendant 
that  MacDonald  could  not  have  seen  tbe  peo- 
ple and  their  movements  described  by  him 
because  of  tbe  crowd  between  blm  and  tbe 
opposite  side  of  tbe  street.  While  such  an 
argument  may  be  properly  addressed  to  a 
Jury,  it  has  no  place  here.  .  Whether  or  not 
tbe  witness  was  telling  the  truth  was  a  mat- 
ter peculiarly  for  the  jury. 

[2]  But  counsel  insist  that  the  stories  of 
these  two  witnesses  are  so  inconsistent  that 
they  could  not  possibly  have  been  testifying 
about  tbe  same  persons.  Their  stories,  coun- 
sel say,  are  self-destructive,  and  therefore,  a 
verdict  based  in  part  upon  their  testimony 
should  be  set  aside.  Even  if  their  stories 
were  vitally  contradictory,  it  would  not  fol- 
low that  this  court  could  disturb  the  judg- 
ment Inconsistencies  in  the  details  of  state- 
ments of  witnesses  may  be  looked  for. 
Truthful  witnesses  may  be  expected  to  agree 
substantially,  but  to  differ  circumstantially. 
In  their  attempts  to  describe  tbe  same  occur- 
rence. Even  Inconsistencies  in  the  different 
parts  of  the  testimony  of  a  witness  would  not 
justify  a  court  of  review  in  rejecting  all  of 
his  story  after  a  jury  bad  received  and  act- 
ed upon  a  part  of  it  As  Mr.  Justice  Hen- 
sbaw  said  in  delivering  the  opinion  of  this 
court  in  People  v.  Durrant^  118  OaL  17^200, 
48  Pac.  7S,  79: 
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"If  a  witness  should  absolntely  discredit  Us 
own  testimony  by  swearing  to  opposite  state- 
ments so  that  one  or  the  other  must  be  false, 
under  our  laws  his  testimony  is  not  of  neces- 
sity to  be  rejected.  It  is  still  evidence  in  the 
case.  Under  such  circumstances  the  jury  must 
receiTe  and  weigh  it.  They  are  bound  to  look 
upon  it  with  suspicion  and  distrust,  and  may 
reject  it.  '  But,  upon  the  other  hand,  they  may 
as  they  determine  accept  as  true  one  or  the 
other  of  the  contradictory  asseverations.  Thus, 
upon  a  review  of  the  evidence  by  this  tribunal, 
we  may  not  examine  with  minuteness  claims 
that  witnesses  are  discredited,  or  that  their  tes- 
timony is  unworthy  of  belief,  or  look  to  see 
whether  some  other  conclusion  might  not  have 
been  warranted  by  the  evidence.  Blythe  v. 
Ayers,  102  Gal.  2Si  [36  Pac.  522].  'Ad  que*- 
tionem  juris  respondent  judices,  ad  questionem 
facti  respondent  juratores;'  and  than  this  no 
maxim  of  the  old  law  has  been  more  carefully 
preserved  in  its  integrity  under  our  system." 

But  we  do  not  see  that  the  stories  of  these 
witnesses  are  so  utterly  incompatible  as 
counsel  would  have  ns  find  them.  It  Is  qnlte 
within  the  bounds  of  reason  that  both  saw 
parts  of  the  same  circumstances  and  occur- 
rences but  tliat  Ozman  saw  more  than  the 
other  witness  could  observe  from  the  place 
which  he  occupied.  But  we  cannot  tell  what 
may  have  been  the  exact  mental  processes  of 
the  jurors.  For  all  we  Imow  they  may  hare 
rejected  all  of  Oxman's  testimony  and  may 
hare  acted  entirely  upon  that  of  MacDonald ; 
or  the  reverse  may  have  been  true;  or  they 
may  have  credited  parts  only  of  the  testi- 
mony of  each  witness.  All  that  this  court 
may  do  Is  to  determine  whether  or  not  there 
Is  sufficient  evidence  of  any  sort  to  support 
the  verdict,  and  we  cannot  escape  the  con- 
clusion that  It  la  amply  supported. 

While  Ozman  and  MacDonald  were  the 
only  witnesses  who  stated  that  they  saw 
Mooney  at  Stenart  and  Market  streets  near 
the  time  of  the  murders,  there  was  other  tes- 
timony which.  If  the  jurors  believed  It,  estab- 
lished the  relationship  of  Mooney  and  Bil- 
lings. In  this  case,  as  In  the  case  of  People 
V.  Billings,  witnesses  testified  that  they  saw 
Bluings  with  a  suit  case  at  721  Market  street 
less  than  four-fifths  of  a  mile  from  the  junc- 
tion of  Market  and  Steuart  streets  shortly 
before  bis  arrival  at  the  scene  of  the  crime. 
Miss  Sadie  Edeau  said  that  she  saw  Billings 
on  the  roof  of  the  building  at  721  Market 
street  He  had  a  suit  case  in  his  hand  and 
was  leaning  over  the  edge  of  the  building. 
Witness,  as  she  said,  was  standing  on  the 
sidewalk,  and  after  seeing  Billings  she  mov- 
ed to  a  place  in  front  of  the  Kamm  Building 
nearby,  and  while  there  saw  Mooney  and 
hia  wife  coming  from  the  direction  of  721 
Market  street.  She  stated  that  the  Mooneys 
rushed  Into  the  entrance  to  the  Kamm  Bulld- 
'Ing,  and  he  placed  something  for  his  wife  to 
sit  upon;  that  at  that  time  Billings  was 
talking  as  he  stood  near  the  edge  of  the  side- 
walk to  police  officer  Moore,  whom  the  wit- 
ness did  not  then  know;  that  then  Billings 
walked  over  and  met  Mooney  near  the  mid- 
dle of  the  sidewalk;  and  that  then  Billings 
and  the  Mooneys  walked  eastward  towards 


the  ferry  and  in  the  direction  of  Steuart 
street  Then  she  saw  Israel  Welnl>erg  get 
Into  an  automobile  which  stood  near  the 
place  where  Billings  and  the  police  officer 
had  been  standing.  He  drove  away  towards 
the  east 

Herbert  A.  Wade,  principal  of  a  govern- 
ment school  in  Hawaii,  testified  that  he  was 
Id  the  vicinity  of  721  Market  street  on  the 
afternoon  of  Joly  22,  1916;  that  while  he 
was  looking  Into  a  showcase  containing  an 
exhibit  of  a  dental  office,  Warren  K.  BllUngs 
passed  him,  and  went  up  the  steps  into  the 
office;  that  Billings  had  a  suit  case;  that 
afterwards  witness  saw  a  man  and  a  wwnan 
there,  bot  could  not  identify  them  as  the 
Mooneys. 

Police  Officer  Earl  R.  Moore  as  a  witness 
told  the  jury  of  seeing  Billings  In  front  of 
721  Market  street  shortly  before  the  parade. 
Moore  was  clearing  the  street  of  automobiles 
in  preparation  for  the  procession.  One  car 
was  standing  near  the  curb,  and  the  officer 
sounded  its  horn  in  an  effort  to  attract  the 
attention  of  the  owner.  Finally  Billings 
walked  ont  to  the  sidewalk,  and  in  response 
to  an  inquiry  said  that  he  did  not  own  the 
automobile,  but  that  the  owner  would  be 
there  "In  a  minute."  At  th|8  Juncture  duty 
called  the  policeman  away,  and  when  he 
returned  the  car  had  disappeared. 

Mrs.  Nellie  Edeau  substantially  corrobo- 
rated the  testimony  of  her  daughter,  Mias 
Sadie  Edeau,  and  said  that  after  Mr.  and 
Mrs.  Mooney  joined  Billings  she  heard  the 
latter  say:  "We  have  to  make  the  ferry  be- 
fore two  o'clock." 

Peter  Vldovlch  told  of  a  visit  to  the  office 
of  a  dentist  at  721  Market  street  on  the  aft- 
ernoon of  July  22, 1916,  and  of  there  meeting 
Billings  as  the  latter  was  going  up  the  stair- 
way. Billings,  he  said,  had  a  suit  case.  He 
described  it  as  resembling  a  drummer's  sam- 
ple case.  By  the  testimony  of  George  H. 
Speed,  who  described  himself  as  the  "secre- 
tary of  the  I.  W.  W.,"  the  prosecution  sought 
to  establish  the  fact  of  communication  be- 
tween Billings  and  Mooney  on  the  19th  of 
July,  three  days  before  the  commission  of  the 
murders.  He  testified,  that  on  that  day,  he 
carried  a  note  from  BllUngs  to  Mooney.  who 
said  he  would  meet  the  writer  at  the  "Blast" 
office.  The  "Blast,"  as  was  developed  on  the 
cross-examination  of  Detective  Sergeant 
ProU,  was  an  anarchistic  paper. 

[3]  It  will  be  seen  from  the  review  of  tes- 
timony given  above  that  both  the  manner  of 
placing  the  deadly  bomb  and  the  defendant's 
guilty  connection  therewith  find  abundant 
support  in  the  evidence.  The  defense  intro- 
duced evidence  tending  to  contradict  the 
shovting  of  the  use  of  a  bomb  cmicealed  in 
a  suit  case  and  also  that  of  the  presence  of 
the  defendant  near  the  scene  of  the  crime, 
but  as  the  jury  resolved  this  conflict  of  tes- 
timony against  the  defendant  we  may  not 
disturb  the  verdict  No  principle  of  law  Is 
more  firmly  established  than  this. 
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Appellant's  counsel,  wblte  conceding,  as 
of  course  they  must,  that  where  conflicting 
testimony  is  given  upon  any  matter  pertl< 
nent  to  the  questions  at  issue  In  a  trial, 
this  court  is  powerless  to  set  aside  the  ver- 
dict of  a  jury,  nevertheless  contend  that 
the  showing  of  Mooney's  absence  from  the 
corner  of  Steuart  and  Market  streets  at  the 
time  when  the  suit  case  was  left  there  is 
so  complete  aa  to  amount  to  a  demonstration, 
and  that  therefore  this  court  should  reverse 
the  judgment  and  order  from  which  defend- 
ant has  appealed.  In  this  behalf  they  call 
our  attention  to  the  testimony  of  a  witness 
for  the  people,  Capt.  Matheson  of  the  San 
EVanclsco  police  department,  who,  speaking 
of  the  time  of  the  explosion,  testified  as  fol- 
lows: 

"It  was  at  six  minutes  past  two.  I  happen- 
ed to  look  at  the  clock  In  the  Ferry  Buildine, 
and  I  looked  at  the  clock  in  the  saloon  which 
had  stopped  at  the  time  of  the  explosion." 

Mr.  and  Mrs.  Mooney  both  testified  that 
they  spent  all  of  the  time  after  the  head  of 
the  procession  came  In  view  and  until  the 
parade  had  passed  on  the  roof  of  the  Eilers 
building  at  975  Market  street,  exc^t  a  few 
moments  during  which  the  defendant  went 
to  his  wife's  studio  in  the  building  to  get  a 
newspaper.  There  was  testimony  which,  if 
believed  by  the  lurors,  would  have  corrobo- 
rated this  account.  Certain  pictures  were  in- 
troduced in  evidence.  These  were  the  work 
of  a  young  man  who  photographed  the  peo- 
ple on  the  roof  of  the  Eilers  Building.  Some 
of  the  photographs  showed  defendant  at  that 
place,  which  was  more  than  6,000  feet  from 
the  comer  of  Steuart,  and  Market  streets  and 
more  tlian  7,000  feet  if  a  Journey  were  made 
between  the  two  places  by  way  of  Mission 
street,  which  is  parallel  with  Market  street. 
These  plctnres  also  show  a  clock  on  a  build- 
ing near  by,  and,  according  to  the  time  in- 
dicated, Mrs.  Mooney  was  on  the  roof  at  2 
minutes  of  2  o'clock,  and  she  and  her  hus- 
band were  there  at  1  minute  after  2  and  at 
4  minutes  after  2.  Assuming  that  the  clocks 
Involved  in  the  testimony  were  correct,  we 
cannot  see  that  the  alibi  Is,  as  counsel  for 
defendant  contend,  sdentlflcally  established. 
All  of  the  testimony  regarding  the  time  when 
the  suit  case  was  placed  on  the  sidewalk 
merely  approximated  the  hour.  The  length 
of  time  during  which  the  suit  case  was  seen 
by  the  witnesses  who  testlHed  that  they  ob- 
served it  was  estimated  by  them,  and  we  can- 
not say  that  within  the  estimates  as  given, 
if  they  were  taken  as  substantially  correct  by 
the  jury,  the  defendant  could  not  have  pro- 
ceeded by  automobile  from  the  scene  of  the 
purposed  explosion  to  the  Eilers  BuQdlng 
and  to  the  roof  before  the  operation  of  a 
time  device  to  detonate  the  bomb.  All  of 
these  matters  pertaining  to  the  alleged  alibi 
were  before  the  Jury.  It  was  for  the  jurors 
to  say  from  the  evidence  whether  or  not  any 
real  alibi  was  established. 

[4],  Certain  errors  are  asserted  to.ezlst  by 


appellant's  counsel.  These  are  based  upon 
the  admission  of  certain  evidence.  A  ball 
bearing  found  In  Steuart  street  by  witness 
Ormston  was  properly  admitted.  It  was 
found,  as  the  witness  testified,  very  soon 
after  the  tragedy  in  the  immediate  vicinity 
of  the  explosion,  and  It  had  blood  on  It  and 
was  warm.  These  circumstances  would  jus- 
tify a  conclusion  that  it  had  formed  a  part 
of  the  bomb.  The  fragment  of  a  ball  bearing 
found  by  witness  Alrola  was  also  admissible. 
It  was  picked  up  about  16  minutes  after  the 
explosion,  and  the  fractured  part  was  bright 
as  if  the  break  were  very  recent.  This  would 
indicate  that  a  great  force  had  been  applied 
to  the  metal  very  recently,  and  the  jurors 
would  be  but  following  the  simplest  logic  if 
they  found  it  to  have  been  one  of  the  frag- 
ments of  the  bomb. 

[6-7]  The  firearms  and  cartridges  found  in 
the  room  occupied  by  Billings  and  the  cartr 
ridges  found  in  defendant's  room  should  have 
been  admitted,  as  they  were.  The  cartridges 
found  in  Mooney's  room  were  of  the  kind  and 
caliber  of  those  picked  up  afterwards  at  the 
scene  of  the  explosion.  They  indicated  pos- 
session by  the  defendant  of  the  means  for  the 
perpetration  of  the  crime.  All  of  the  other 
alleged  errors  have  been  discussed  in  Peo- 
ple V.  Billings,  and  we  again  adopt  the  ruling 
of  the  District  Court  of  Appeal  and  the  part 
of  the  opinion  relating  thereto  as  follows : 

"The  fact  that  the  cartridKes  found  In  the 
room  of  the  defendant  after  the  commission  of 
the  crime  were  of  the  same  character  and  caliber 
of  those  found  ui  the  bodies  of  the  victims  of 
the  explosion  was  admissible  as  tending  in  a 
measure  to  show  that  the  defendant  had  the 
means  at'  hand  to  commit  the  crime  chari;ed 
aeainst  him,  in  the  manner  and  by  the  means 
Wnich  it  was  shown  were  em|)loyed  to  commit 
the  crime.  1  Michie  on  Homicide,  pp.  851,  865, 
857.  859;   21  Cyc.  945. 

"'While  it  is  trne  that  no  ball  bearings  were 
found  in  the  bodies  of  the  victims  of  the  explo- 
sion, nevertheless  the  ball  bearings  admitted  in 
evidence  were  fonnd,  immediately  after  the  ex- 
plosion, in  the  midst  of  other  things  whicli, 
when  considered  in  connection  with  all  of  the 
circumstances  shown  in  evidence  concerning  the 
character  of  the  explosion  and  its  effect,  ap- 
parently constituted  a  part  of  the  bomb,  and 
were  therefore  admissible  as  tending  in  some 
degree  to  show  what  were  the  constituent  ele- 
ments of  the  bomb.  In  this  connection  it  may 
be  noted  that  'the  tendency  of  modem  decisions 
is  to  admit  any  evidence  whirh  may  have  a 
tendencj;.  to  illustrate  or  throw  any  light  on  the 
transaction  in  controversy,  or  give  any  weight 
in  determining  the  issue,  leaving  the  strengtli 
of  such  tendency  or  the  amount  of  such  weight 
to  be  determined  by  the  jury.'  Moody  v.  Peir- 
ano,  supra  [4  Cal.  App.  411,  88  Pac.  380]. 

"The  presence  in  evidence  of  the  pistol  found 
In  the  defendant's  room  came  in  as  a  mere  in- 
cident to  the  testimony  which  showed  the  re- 
sult of  the  search  of  defendant's  room,  and,  con- 
ceding that  it  was  improperly  admitted  in  evi- 
dence, we  cannot  conceive  how  it  could  have 
prejudiced  the  defendant." 

[J]  The  evidence  at  the  trial  was  to  the  ef- 
fect that  the  cartridges  found  in  the  room  oc- 
cupied by  Bluings  were  contained  in  a  tin 
can.  The  bullets  were  of  the  caliber  known 
as  "22,  short"  and  "22  iQUS,"  sUnllor  to  those 
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found  near  the  place  of  the  mtirder.  The 
can  was  almost  half  filled  with  these  cart- 
ridges, and  the  two  kinds  were  mixed  to- 
gether. There  was  a  piece  of  paper  around 
the  top  of  the  can.  The  jnrora  were  of  course, 
entitled  to  consider  the  quantity  and  the 
manner  of  assembling  these  cartridges  as  In- 
dicating whether  they  might  have  been  ac- 
quired for  use  In  the  manufacture  of  a  bomb 
or  for  the  small  rifle  which  was  also  found 
in  Billings'  room. 

[9]  There  was  testimony  sufDdent,  If  cred- 
ited by  the  Jury,  to  establish  a  conspiracy  be- 
tween Billings  and  Mooney  to  commit  the 
crime. 

From  the  record  before  us  It  appears  that 
the  defendant  was  confronted  by  testimony 
from  many  sources  which  fully  supports  the 
verdict  found  by  the  jury.  He  was  defend- 
ed with  great  ability  \a  the  superior  court, 
and  he  was  similarly  represented  In  this 
court  We  cannot  find  that  he  was  deprived 
of  any  right,  statutory  or  constitutional,  or 
that  any  material  error  of  law  was  commit- 
ted calling  for  a  reversal  of  the  Judgment  or 
an  abrogation  of  the  order  denying  his  mo- 
tion for  a  new  trlaL 

The  Judgment  and  order  are  affirmed. 

(86  Cal.  Api>.  40) 

NBAL  V.  INDUSTRIAL  ACCIDENT  COM- 
MISSION OP  CALIFORNIA. 
(Olv.  1817.) 

(District  Conrt  of  Appeal,  Third  District,  Cali- 
fornia.   Jan.  24,  1918.) 
Masteb  awd  Sebvant  «=>417(3)— Wobkwbn'b 

COMPBWSATION    AOI^-CBBTI0BABI-'-Ti1«    FOB 
FlUK©.  ^  ... 

Where  order  of  Industrial  Commiseion  de- 
nying petition  for  rehearing  was  made  and  en- 
tered December  22d,  an  application  for  cer- 
tiorari to  appellate  court  to  review  such  order, 
filed  by  the  clerk  January  24th  following,  came 
too  late,  and  writ  will  be  denied,  in  view  of 
Workmen's  Compensation  Insurance  and  Safe- 
ty Act  (St  1917,  p.  875)  |  67a,  providine  that 
within  SO  days  after  the  application  for  a  re- 
hearing is  denied  any  party  affected  may  apply 
to  the  Supreme  Conrt  or  District  Court  of 
Appeal  for  writ  of  certiorari  or  review,  for  the 
purpose  of  having  the  lawfulness  of  the  rehear- 
mg  inquired  into  and  determined. 

Application  by  E.  E.  Neal  for  a  writ  of 
certiorari  against  the  Industrial  Accident 
Commission  of  the  State  of  California.  De- 
nied. 

E.  E.  Neal,  In  pro.  per. 

PER  CURIAM,  The  petitioner  In  the 
above-entitled  case  seeks  a  writ  of  certiorari 
to  review  the  proceedings  wherein  on  his 
application  to  the  respondent  above  named 
for  a  rehearing,  his  petition  was  denied.  It 
appears  from  the  petition  herein  that  the 
order  denying  the  rehearing  of  whldi  peti- 
tioner makes  complaint  was  made  and  enter- 
ed December  22,  1917.  Section  67a  of  the 
Workmen's    Compensation    Insurance    and 


Safety  Act  of  1817  (Stats.  1917,  p..  87S)  pro- 
vides that: 

"Within  thirty  days  after  the  application  for 
a  rehearing  is  denied,  or,  if  the  application  is 
granted,  within  thirty  days  after  the  rendition 
of  the  decision  on  the  rehearing,  any  party  af- 
fected thereby  may  apply  to  the  Supreme  Court 
of  thia  state,  or  to  the  District  Court  of  Ap- 
peal of  the  appellate  district  in  which  snch  per- 
son resides,  for  a  writ  of  certiorari  or  review, 
•  •  ■  •  for  the  purpose  of  having  the  lawful- 
ness of  the  originid  order,  rale,  regulation,  ded- 
sion  or  award,  or  the  order,  rule,  regulation, 
decision  or  award  on  rehearing  inquired  into 
and  determined." 

The  petition  was  received  at  the  office  of 
the  clerk  of  this  court  and  was  filed  on  Jan- 
uary 24,  1918.  The  application  for  the  writ 
comes  too  late,  and  the  writ  Is  therefore  de- 
nied. 

(t6  Cal.  App.  S) 

PEOPLE  v.  SMITH.    (Cr.  713.) 

(District  Court  of  Ajupeal,  First  District,  OaU- 

&)mia.    Jan.  28,  1918.     Rehearing  Denied 

by  Supreme  Court  March  28,  1918.) 

1.  Weapons  «=»2  —  Cabbtino  CoNCKAueD  — 
Statutb— CoNSTiruTiONALrrr. 

St.  1917,  p.  221,  i  8,  providing  that  every 
person  who  carried  in  any  municipal  corpora- 
tion any  pistol,  revolver,  or  other  firearm  con- 
cealed upon  bis  person  without  license^  shall  be 
guUty  of  a  misdemeanor,  and  guilty  of  a  felony 
if  previously  convicted  of  any  felony,  or  any 
crime  made  punishable  by  the  act,  is  a.  reason- 
able police  regulation. 

2.  Constitutional  Law  (§=3208(1)  —  Oabbt- 

ING  CONCKAUCD  WXAPONB— CLASS  LbOIBLA- 
TION. 

St  1917,  p.  221,  I  8,  is  not  objectionable  as 
class  legislation,  since  it  operates  uniformly  on 
all  persons  in  the  same  category;  there  being 
reasonable  basis  for  the  classification. 

3.  Constitutional  Law  «=»203  —  Oabbtiho 
Concbaled  Wkaponb  —  "Bx  Post  Paoto" 

.  Statuix. 

St  1917,  p.  221,  {  8,  is  not  objectionable,  as 
ex  post  facto,  on  account  of  the  provision  pre- 
scribing a  heavier  penalty  for  one  previously 
convicted. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Senea,  Ex  Pott 
Facto.] 

4.  Weapons  «=s>2  —  Cabbyiro  Concealkd  — 
Subject  fob  State  Legislation. 

The  subject  of  carrying  weapons  is  not 
purely  a  municipal  affair;  the  prevention  and 
the  punishment  of  crime  being  always  a  proper 
subject  for  state  legislation. 

Appeal  from  Superior  Court,  Alameda 
County;  P.  B.  Ogden,  Judge. 

Charles  Smith  was  convicted  of  a  viola- 
tion of  St  1917,  p.  221,  relating  to  and  reg- 
ulating the  carrying,  possession,  sale,  or 
other  disposition  of  firearms  capable  of  be- 
ing concealed  on  the  person,  etc.,  and  he  ap- 
peals.   Judgment  affirmed. 

R.  M.  Royce,  of  Oakland,  for  appellant 
D.  a  Webb,  Atty.  Gen.,  and  John  HI  Rlor- 
dan.  Deputy  Atty.  Gen.,  for  the  Peopla 

LB5NNON,  P.  J.  The  defendant  was 
charged  with  the  violation  of  section  3  of 
chapter  145  of  the  Statutes  of  1917.  The  in- 
formation also  charged  him  with  a  prior  con- 
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Tlctioii  of  grand  larceny.  Upon  hla  arraign- 
ment the  defendant  pleaded  guilty  of  the 
crime  cbarged,  and  admitted  tlie  prior  con- 
viction. The  indeterminate  sentence  provid- 
ed by  law  was  thereupon  imposed,  directing 
that  the  defendant  be  taken  and  confined  in 
the  state  prison  at  San  Qnentln  for  a  period 
not  to  exceed  five  years. 

[1]  This  Is  an  appeal  from  the  judgment 
In  whid)  the  only  qaestion  raised  is  as  to 
the  constitutionality  of  the  section  of  the 
statute  under  which  defendant  was  charged 
and  convicted.    That  section  reads: 

"Every  person  who  carries  in  any  dty,  city 
and  county,  town  or  municipal  corporation  of 
this  state  any  pistol,  revolver,  or  other  fireann 
concealed  upon  hia  person,  without  having  a 
Ucense  to  carry  such  nrearm  as  hereinafter  pro- 
vided in  section  six  of  this  act,  shall  b«  guilty 
of  a  misdemeanor,  and  if  he  has  been  convicted 
previously  of  any  felony,  or  of  any  crime  made 

fnnishable  by  this  act,  he  is  guilty  of  a  felony." 
tats.  1817,  p.  221. 

nie  section  in  question  is  a  reasonable 
police  regulation.  Ex  parte  Chraey,  90  GaL 
617,  27  Pac  486;  Bx  parte  Luening,  3  CaL 
App^  76,  84  PacL  446. 

[21  While  the  statute  provides  a  heavier 
penalty  for  one  .who  has  been  previously 
convicted  of  a  felony  than  for  one  who  has 
BOftered  no  prior  conviction,  nevertheless 
It  operates  uniformly  upon  all  persons  in 
the  same  category,  and  there  is  a  reasonable 
teals  for  the  classification.  Therefore  it  la 
not  objectionable  as  class  legislation. 

[3]  Nor  does  the  provision  prescribing  a 
heavier  penalty  for  one  previously  convicted 
of  a  felony  render  the  law  ex  post  facto. 
"A  law  Is  not  objectionable,  as  ex  post  facto, 
which,  in  providing  for  the  punishment  of 
fature  otFensesi,  authorizes  the  offender's 
coDdnct  in  the  past  to  be  taken  Into  the  ac- 
connt,  and  the  punishment  to  be  graduated 
accordingly."  Ex  parte  Gutierrez,  45  CaL 
429. 

[4]  The  objection  that  the  subject  of  car- 
rying weapons  is  purely  a  municipal  affair 
Is  not  well  taken.  The  prevention  and  pun- 
ishment of  crime  is  always  a  proper  sub- 
ject for  state  legislation. 

Judgment  affirmed. 

We  concur:  KERRIOAN,  X;  BBASLT, 
Judge  pro  tem. 

(tt  CaL  App.  U4) 

PEOPLE  V.  BLGAB.    (Or.  666.) 

(District  Court 'of  Appeal,  Second  District,  Cali- 
fornia.   Jan.  81,  1918.) 

1.  OBnairAi.  Ljlw  4=9371(9)  —  Bviobnok  — 

SXJBSBQVXNT  AOT. 

In  a  prosecution  for  rane,  evidence  of  a 
subsequent  act  was  admissiDle  to  show  the 
lascivious  disposition  of  defendant  toward  the 
prosecuting  witness,  and  the  consequent  proba- 
bility of  the  commission  of  the  prior  act. 

2.  CaiicraAL   Law  «=9823(1)— Irsibuoiion— 
Datx  or  Offense. 

In  a  prosecution  for  rape  committed  May 
6th,  there  being  evidence  of  two  acts,  comadtted  | 


then  and  May  14th,  the  Instruction  that  it  was 
not  incumbent  on  the  prosecution  to  prove  the 
exact  time  and  place  of  tite  offense,  it  being 
sufficient  that  the  prosecution  establish  its  com- 
mission beyond  a  reasonable  doubt  at  anv  time 
within  three  years  prior  to  tiie  filing  of  informa- 
tion August  8th,  was  erroneous,  though  the 
court  told  the  jury  that  if  they  believed  that 
defendant  on  or  about  May  6th  did  willfully,  un- 
lawfully, and  felonioudy  have  and  accomplish 
an  act  of  sexual  intercourse  with  and  upon  the 
pwson  of  the  prosecuting  witness,  they  should 
find  him  guilty  as  charged. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Z.  B.  West,  Judge. 

Jim  Elgar  was  convicted  of  rape,  and 
from  the  Judgment,  and  an  order  draying 
his  motion  for  new  trial,  he  appeals.  Re- 
versed, and  cause  remanded. 

T.  A.  Wells,  S.  M.  Johnstone  and  M.  O. 
Atchison,  all  of  Los  Angeles,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  Robert  M.  Clarke, 
Deputy  Atty.  Gen.,  and  Robert  B.  Camarillo, 
of.  Los  Angeles,  for  the  People. 

WORKS,  Judge  pro  tem.  The  appellant 
was  convicted  of  the  crime  of  rape,  and  was 
sentenced  to  not  less  than  50  years  In  the 
state  prison.  The  appeal  Is  from  the  Judg- 
ment and  from  an  order  denying  a  motion 
for  a  new  trlaL 

[1,  2]  There  is  evidence  In  the  record  whidi 
tends  to  show  that  the  appellant  committed 
two  acts  of  rai>e  upon  the  prosecuting  wit- 
ness, one  about  May  6th,  the  other  about 
May  14th,  both  in  1917.  The  information 
charges  that  the  act  was  committed  on  or 
about  the  6th  day  of  May,  1917,  and  the  dis- 
trict attorney  told  the  Jury,  near  the  com- 
mencement of  the  trial,  that  he  selected  the 
act  of  May  eth,  or  thereabouts,  as  the  one 
upon  which  he  would  ask  for  a  conviction. 
This  statement  was  made  In  connection  with 
a  remark  of  the  court  showing  the  reason 
for  the  admission  of  evidence  as  to  the  act 
of  May  14th.  Evidence  of  that  act  was  of 
course  admissible  to  show  the  lascivious  dis- 
position of  the  appellant  toward  the  prose- 
cuting witness  and  the  consequent  probabil- 
ity of  the  commission  of  the  act  of  May  6th 
(People  V.  KoUer,  142  Oal.  621.  76  Pac.  600) ; 
but  the  court  instructed  the  Jury  that: 

"It  is  not  Incumbent  upon  the  prosecution  to 
prove  the  exact  time  and  place  when  the  offense, 
for  which  the  defendant  is  being  tried,  occurred; 
it  is  sufficient  if  the  prosecution  established  the 
commission  of  said  crime,  beyond  a  reasonable 
doubt,  at  any  time  within  three  years  prior  to 
tiie  filing  of  the  information  in  this  case,  which 
information  was  filed  in  this  court  on  the  6th 
day  of  August,  1917." 

This  Instruction  was  erroneou&  Its  sub- 
ject-matter comes  directly  within  the  stric- 
tures passed  upon  a  similar  Instruction  in 
People  V.  WUlUms,  133  Cai  165,  168,  65  Pac 
323,  324  (and  see,  also,  People  v.  Harlan,  29 
CaL  App.  600, 156  Pac.  960),  although  in  that 
case  there  was  evidence  of  many  Illicit  acts: 

'A  verdict  of  guilty  could  have  been  rendered 
under  such  an  instruction,  although  no  two 
jurors   were   convinced    beyond    a    reasonable 
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doubt,  or  at  all,  of  the  truth  of  the  charge,  as 
to  any  one  of  these  separate  offenses.  Even 
worse  than  that  was  possible.  As  to  every 
specific  offense  which  there  was  an  attempt  to 
prove,  and  which  could  be  met  by  proof,  the  de- 
fendant may  have  established  his  defense,  and 
yet  upon  the  general  evidence  of  continuous 
frrime,  which,  in  the  nature  of  things,  he  could 
only  meet  by  his  pertional  denial,  he  may  have 
been  convicted.  And  how  could  he  defend  when 
he  was  not  informed  as  to  what  particular  of- 
fense, out  of  hundreds  testified  to  by  the  prose- 
cutrix, he  was  to  be  tried?  •  *  •  In  this 
case,  as  well  as  in  any  other,  the  prosecution 
must  charge  a  specific  offense,  and  the  convic- 
tion, if  one  is  had,  must  depend  upon  the  proof 
of  that  offense  alone.  Other  incidents  are  im- 
portant only  as  tending  to  prove  the  one  spe- 
cific offense  for  the  alleged  commission  of  which 
defendant  is  on  trial." 

It  Is  tme  that  in  this  case  the  coart  told 
the  Jury,  In  another  instruction: 

"If  yon  believe  »  •  »  that  the  said  Jim 
Elgar,  on  or  about  the  Cth  day  of  May,  1917, 
•  •  •  did  willfully,  unlawfully,  and  felonious- 
ly have  and  accomplish  an  act  of  sexual  inter- 
course with  and  upon  the  person  of  one  Clemen- 
tina Elgar,  *  *  *  you  should  find  him 
guilty  as  charged  in  the  information." 

That,  however,  does  not  materially  help 
the  situation.  The  mention  of  May  Cth  in 
the  instruction  just  quoted  did  not  eliminate 
the  uamage  done  by  the  other  instruction,  in 
which  the  jury  was  plainly,  told,  without 
mention  of  dates,  however,  that  they  might 
convict  appellant  of  the  commission  of  the 
crime  charged  to  have  been  committed  on 
May  6th  if  they  believed  from  the  evidence 
that  he  had  committed  one  on  either  May 
6th  or  May  14tb. 

There  are  other  errors  shown  by  the  rec- 
ord, but  as  they  pertain  to  questions  wtiich 
'  ate  not  likely  to  come  before  the  court  on 
a  new  trial,  we  do  not  deem  it  necessary  spe- 
cifically to  mention  them. 

The  judgment  and  order  are  reversed,  and 
the  cause  remanded. 

We  concur:    CSONBEY,  P.  J.;  JAMES,  J. 


m  Cal.  App.  8S) 

8TANSBURY  v.  INDUSTRIAL  AGO.  COM- 
MISSION OF  CALIFORNIA  et  al. 
(Oiv.  2446.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    Jan.  26,  191&) 

Master  and  Sebtant  ^=9373  —  Wobkuer's 

CoirPENSATION— "COUBSE    OF    EMPLOYMENT." 

An  employ^  injured  while  repairing  a  clam- 
shell dredge  which  his  employer  mtended  to  sell 
was  not  injured  in  the  course  of  his  employer's 
business  of  leasing  road-making  machines. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Employment]  .   . 

Original  application  by  Charles  Stansbury 
for  a  writ  of  review  to  annul  an  award  to 
W.  J.  Husong  under  the  Workmen's  Com- 
pensation Act,  made  by  the  Industrial  Acci- 
dent Commission  of  the  State  of  California. 
Award  annulled. 


Hocker  &  Austin,  of  Los  Angeles,  for  pe- 
titioner. Christopher  M.  Bradley,  of  San 
Francisco,  for  respondents. 

WORKS,  Judge  pro  tem.  The  respond- 
ent Industrial  Accident  Commission  allowed 
compensation  to  W.  J.  Husong  for  an  -Injury 
received  while  he  was  In  the  employ  of  pe- 
titioner, and  petitioner  now  asks  that  the 
award  be  annulled.  It  is  conceded  that  the 
employment  was  casual.  It  is  also  contend- 
ed by  petitioner  that  the  injury  did  not  oc- 
cur in  the  usual  course  of  his  business.  The 
commission  found  that  petitioner  "was  in 
the  business  of  leasing  certain  road-making 
machinery  and  outfit,  and  that  it  was  neces- 
sary and  in  the  usual  course  of  said  business 
to  keep  the  said  machinery  and  outfit  in  re- 
pair; that  the  work  and  employment  of  the 
applicant  at  the  time  of  bis  injury  was  the 
repairing  of  such  machinery,  and  was  there- 
fore in  the  usual  course  of  the  business  of 
the  employer." 

The  finding  that  petitioner  was  engaged 
in  the  business  of  leasing  road-making  ma- 
chinery and  outfit  Is  amply  supported,  by  the 
evidence,  bat  the  finding  that  the  applicant 
was  injnred  while  making  repairs  on  ma- 
chinery used  in  that  business  finds  no  sup- 
port whatever  In  it  In  addition  to  the  ma- 
chinery used  in  the  business,  the  petitioner 
had  in  his  possession  a  certain  clamshell 
dredge,  which  he  had  acquired  from  a  coo- 
tractor  who  had  been  using  it  in  harbor 
work.  It  was  In  no  sense  road-making  ma- 
chinery or  equipment.  This  dredge  petition- 
er was  about  to  lease  to  another,  with  an 
option  to  purchase  the  same,  but  some  re- 
pairs were  necessary  upon  it  before  it  could 
go  out.  The  applicant  for  compensation  was 
employed  to  make  these  repairs,  and  was  in- 
jured while  prosecuting  the  labor.  The  work 
being  performed  by  the  applicant  was  no 
more  nearly  in  the  course  of  the  employer's 
business  of  leasing  road-making  machinery 
than  if  it  had  been  the  work  of  shoeing  a 
horse  or  repairing  a  mowing  machine  owned 
by  the  employer.  The  case  is  directly  with- 
in the  rule  laid  down  in  Maryland  Casualty 
Co.  v.  Plllsbury,  172  Oal.  748,  158  Pac.  1031. 

The  award  is  annulled. 

We  concur:  CONRET.  P.  J.:  JAMES,  J. 

W  Cal.  App.  90) 
GORDON  V.  PERKINS  et  aL    (Civ.  2272.) 
(District  Coatt  of  Appeal,  First  District.  Cteli- 

fomia.     Jan.  30,  1918.) 
1.  Appbai,  ANn  Ebbob  ®=>1015(5)— Review— 
QuEsnoRB  OF  Fact  —  Denial  of  K*w 
Tbial. 
Where  motion  for  new  trial  on  the  ground 
that  the  jury  rendered  a  quotient  verdict  was 
denied,   the  finding  that  such  verdict  was  not 
determined  by  a  resort  to  chance  will  not  be  dis- 
turbed on  appeal ;    the  evidence  thereon  being 
conflicting. 
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Dakaoxs  4=alOS— Mcabitbe  or  Daxaqis— 
Dahaoe  to  Rsal  Pbopebtt. 

In  an  action  for  damages  to  a  small  parcel 
:  i;eal  property  composing  part  of  a  larger 
"act,  defendant  cannot  complain  that  the  dam- 
;e  was  measured  by  the  amount  of  damage  to 
le  portion  destroyed,  and  not  the  depreciation 
I  tne  entire  tract. 

Appeal  from  Superior  CSoart,  Mendocino 
ounty ;   J.  Q.  White,  Judg& 

Action  by  John  Oordon  against  Charles  R. 
erklDs  and  others.  Judgment  for  plaintiff, 
ad  defendants  appeaL    Affirmed. 

J.   A.    Pettis,  of  Ft   Bragg,   and  Preston 
Preston  and  M.  H.  Iversen,  all  of  Uklab, 

)r  appellants.    Robert  Duncan,  of  Uklah, 

>r  respondent 

KERRIGAN,  J.  This  is  an  appeal  from  a 
idgment  against  defendants  In  an  action 
'herein  plaintiff  sought  to  recover  damages 
>r  Injuries  to  certain  real  property  conunlt- 
id  by  the  defendants.  Such  of  the  facts  as 
re  necessary  to  an  understanding  of  the 
oints  herein  discussed  will  be  stated  tn  the 
ourse  of  the  opinion. 

In  his  brief  the  plaintiff  makes  a  preliml- 
ary  motion  to  dismiss  the  ajppeal  upon  the 
round  that  the  notice  to  the  clerk  to  pre- 
are  the  transcript  on  appeal  was  not  given 
rlthln  the  time  specified  In  section  953a  of 
he  Code  of  Civil  Procedure  after  notice  of 
tie  entry  of  Judgment  As  to'  that  motion 
tie  conclusion  we  have  reached  on  the  merits 
f  the  appeal  renders  nnnecessifiry  a  consld- 
ration  of  that  question. 

[1]  llie  first  point  presented  for  a  reversal 
t  the  Judgment  is  that  the  trial  court  erred 
u  denying  the  motion  for  a  new  trial  made 
n  the  ground  of  the  misconduct  of  the  Jury ; 
he  defendants  claiming  that  the  Jury  deter- 
ilned  the  amount  of  its  verdict  by  a  resort 
0  chance. 

According  to  the  afBdavlts  filed  by  ^e  de- 
endants  on  said  motion,  the  verdict  <rf  the 
ory  was  reached  by  each  Juror  specifying  a 
um  to  which  he  believed  the  plaintiff  en- 
Itled  (a  maximum  of  $1,000  having  first  been 
greed  upon),  dividing  the  aggregate  of  the 
ignres  thus  obtained  by  12,  and  adopting  the 
uotlent  as  the  amount  of  the  verdict  As- 
umlng  that  a  verdict  reached  In  this  manner 
i  one  found  by  chance,  and  will  be  set 
side  (Dixon  v.  Pluns,  98  OaL  884,  S3  Pac. 
68,  20  L.  R.  A.  698,  35  Am.  St  Rep.  180; 
'eople  V.  Richards,  1  Cal.  App.  566,  82  Pac. 
01),  still  in  the  present  case,  according  to 
be  affidavits  filed  by  the  plaintiff  on  the  mo- 
lon,  it  appears  that  after  the  amount  of  the 
iroposed  verdict  was  ascertained  in  the  man- 
ler  stated -the  Jurors  deliberated  and  con- 
ulted  among  themselves,  and  as  a  result  of 
uch  subsequent  deliberation  decided,  inde- 
«ndent  of  the  agreement  that  had  lieen  made 
oncernlDg  the  manner  of  reaching  the  ver- 
llct,  that  the  sum  so  ascertained  represented 
Q  their  opinion  the  amount  of  damages  to 


which  the  plaintiff  waa  In  fftct  entitled.  The 
record  therefore  presents  a  c<mfiict  of  evir 
dence  on  the  question  of  whether  the  ver- 
dict was  determined  by  a  resort  to  chance; 
and  the  court  having  found  on  such  conflict 
In  favor  of  the  plaintiff,  the  action  of  the 
court  will  not  be  disturbed  on  appeaL  Dixon' 
V.  Plans,  101  Cal.  511,  36  Pac.  1030;  McDon- 
nell T.  Pescadero  Stage  Co.,  120  CaL  479, 
52  Paa  725. 

[2]  Passing  to  the  next  point  made  by  the 
defendants,  the  plaintiff  in  this  action  claims 
damages  for  injury  to  a  small  portion  of  a 
quarter  sectitm  of  land  belonging  to  him 
caused  by  the  defendanta  It  appears  that 
the  defendants,  acting  for  the  state  fish  and 
game  commission,  went  upon  the  land  of  the 
plaintiff  and  removed  a  dam  which  obstruct- 
ed the  free  movement  of  migratory  fish  up 
and  down  a  stream  flowing  through  said 
land.  At  the  trial  plaintiff,  over  the  objec- 
tion of  the  defendants,  Introduced  evidence 
tending  to  show  the  amount  of  damage  to  the 
portion  of  the  land  permanently  injured.  De- 
fendants here  argue,  as  they  did  in  the  trial 
court,  that  the  true  measure  of  damages  in  a 
case  like  this  Is  the  amount  of  the  damage 
to  the  whole  tract  Doubtless  In  a  case 
where  It  Is  shown  that  the  injury  to  a  por- 
tion of  the  property  has  depredated  the 
market  value  of  the  entire  tract  the  correct 
measure  of  damages  Is  that  stated  by  the 
defendants,  but  in  the  present  case  no  such 
question  Is  presented,  the  plaintiff  claiming 
damages  for  injury  merely  to  the  portion 
destroyed,  and  that,  we  think,  is  the  least 
to  which  be  is  entitled.  We  can  conceive  of 
no  similar  case  where  the  damage  to  the 
whole  would  be  less  than  that  to  a  portion; 
and.  If  this  be  true,  how  can  the  defendants 
be  heard  to  complain? 

What  we  have  said  in  discussing  the  last 
point  disposes  of  other  contentions  of  the 
defendants  concerning  certain  of  the  instruc- 
tions to  the  Jury.  The  instructions  as  a 
whole  fairly  state  the  law  applicable  to  the 
facts  of  the  case. 

Judgment  affirmed. 

We  concur:  LENNON,  P.  J.;  BEASLY, 
Judge  pro  tern. 

06  CU.  App.  41) 

PEOPLE  V.  WAGNEB.    (Or.  412.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Jan.  26,  1918.) 

1.  CaiiaNAi.  Law  «=»1131(3)— Appeai/— Pail- 
tTBK  TO  Affbab— Failure  to  File  Bbibt— 
Election  or  Attobnet  Qbnebal. 
Where  a  criminal  appeal  was  placed  on  the 
calendar  of  the  January  term,  1918,  of  the  ap- 
pellate court,  and,  when  the  cause  was  in  its 
regular  order  called  for  hearing,  neither  of  the 
two  attorneys  of  record  of  defendant  appeared 
orally  to  argue  the  appeals,  and  tliere  was  not 
and  is  not  now,  a  brief  filed  by  such  attorneys 
in  support  of  the  appeals,  though  the  transcripts 
contedning  the  record  on  appeal  were  filed  Au- 
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gnit  8,  1917,  and  the  attorneys  tor  defendant 
duly  notified  by  the  clerk  of  the  appellate  court 
that  the  case  would  be  called  for  argument  and 
submission  Monday,  January  14th,  the  Attorney 
General  could  move  on  notice  to  dismiss  the  ap- 
peals or  submit  the  cause  for  decision  on  the 
record. 
'2.  Cbiuinal  Law  «=9B11(6)— Coebobobatiok 

0»  ACCOltPLIOEB— STATTTTE. 

In  a  prosecution  for  larceny  of  rope,  tents, 
and  other  articles,  testimony  of  the  wile  of  the 
person  to  whose  premises  defendants  had  the 
stolen  property  hauled  from  the  premises  of 
th«  owner  that  she  saw  defendant  at  her  home 
at  about  9  o'clock  of  the  night  df  the  larceny, 
heard  him  ask  her  husband  to  gotp  the  place 
where  the  stolen  articles  had  been  l«|t  by  him, 
and  haul  them  home,  and  saw  the  ro]pe,  ^^'^^< 
etc.,  at  her  home  the  following  day,  w*8  suffi- 
cient corroboration  of  the  testimony  of  "18^5*^ 
complice  to  satisfy  the  demands  of  Pen. 
SlUL 

3.  Lakcknt   4=!>65  —  StrrnciiinoT   or   S!ti- 

DBNCE. 

In  a  prosecution  for  larceny  of  rope,  tents, 
and  other  articles,  evidence  held  to  support  yer- 
dict  of  guilty. 

Appeal  from  Superior  Court  of  Sacramento 
County;  Malcolm  C.  Glenn,  Judge. 

Harry  Wagner  was  convicted  of  grand  lar- 
ceny, and  from  the  Judgment  and  an  or- 
der denying  his  motion  for  new  trial,  he  ap- 
peals.   Judgment  and  order  affirmed. 

George  K.  Foote,  of  Sacramento,  and  P.  J. 
Wllkle,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  and  J.  Charles  Jones,  Deputy  Atty. 
Gen.,  for  the  People. 


HART,  3.  The  defendant  was  by  an  In- 
formation (barged  with  and  by  a  Jury  con- 
victed of  the  crime  of  grand  larceny,  in  the 
superior  court  of  Sacramento  county,  and 
has  appealed  to  this  court  from  the  Judgment 
of  conviction  and  the  order  denying  his  mo- 
tion for  a  new  trial. 

[t]  The  case  was  placed  on  the  calendar 
of  the  January,  1918,  term  of  this  court,  and 
when  the  cause  was  in  Its  regular  order  call- 
ed for  bearing  neither  of  the  two  attorneys 
of  record  of  the  defendant  appeared  orally 
to  argue  the  appeals,  nor  was  there  then,  or 
is  there  now,  a  brief  filed  by  said  attorneys 
in  support  of  the  appeals,  although  the  tran- 
scripts containing  the  record  on  appeal  were 
filed  on  the  3d  day  of  August,  1917,  and  the 
attorneys  for  the  defendant  duly  notified  by 
the  clerk  of  tills  court  that  the  case  would 
be  called  for  argument  and  submission  on 
Monday,  January  14,  1918.  Under  this  state 
of  the  record  there  was  either  one  of  two 
courses  only  to  be  pursued  by  the  Attorney 
General,  viz.:  To  move,  upon  notice,  to  dis- 
miss the  appeals;  (2)  the  submission  of  the 
cause  for  decision  upon  the  record.  People 
V.  Magri,  82  CaL  App.  536,  163  Pac.  503; 
People  T.  Goates,  82  Gal.  App.  533,  163  Pac. 
602;  People  t.  Maschini,  33  Cal.  App.  424, 
165  Pac.  546.  The  Attorney  General  elected 
to  adc^t  the  latter  course;  hence  we  have 
been  required  to  examine  the  record  to  as- 


certain whethCT  upon  the  face  thereof  there 
are  errors  compelling  a  reversal. 

The  defendant  and  three  other  parties  were 
J6intly  charged  with  the  larceny  of  a  quan- 
tity of  rope,  a  number  of  tents,  and  other 
articles,  of  the  aggregate  value  of  over  $200 
and  the  personal  property  of  one  Charles 
Ross.  The  crime  was  committed  in  the 
month  of  January,  1917,  In  the,  city  of  Sacra- 
mento. 

[2,  3]  The  evidence  need  not  be  set  out 
herein  In  detalL  It  is  sufficient  to  say  with 
respect  to  the  proofs  tliat  there  is  ample 
testimony  to  support  the  conclusion  of  the 
Jury  that  the  defendant  and  at  least  one  of 
the  other  men  Jointly  charged  with  him  stole 
the  articles  described  in  the  information  on 
night  in  the  said  month  of  January,  and 
IuiJ[s^em  hauled  from  the  premises  of  the 
nwnorf^ltoehome  of  one  Gil  Alien,  who  owns 
an  expresswi**"*  ^^^  carries  on  an  express 
business,  and  tfiS^  said  articles  were  kept  at 
Gilflllen's  resldencK.***""  ^"^^  ^^^'  "^^^ 
the  defendant  and  oflfro'  ^  codefendants, 
one  Cummings,  had  the5".  removed  to  another 
pUce  In  Sacramento.  TwtfUfc"'  ^^  witnesses 
Introduced  by  the  people  to  sSteP?/*  *^  ^ 
ecution  were  "codefendants  ^"'w'*  "^T* 
Upon  the  close  of  the  people's  «^^^®  „^*  fht 
fendant,  through  his  attorneys, 
court  to  advise  the  Jury  to  acquit 
ground  that  the  testimony  of  .the 
nesses,  one  of  whom  was  confessedly' 
complice  of  the  defendant  in  the  commi 
of  the  crime,  had  not  been  corroborated^ 
required  by  section  1111  of  the  Penal 
The  court  denied  the  motion  and  properly  aoil 
The  testimony  of  Mrs.  GllflUen  that  she 
saw  the  defendant  at  her  home  at  about  9 
o'clock  of  the  night  of  the  larceny,  heard  him 
ask  her  husband  to  go  to  the  place  where  the 
stolen  articles  had  been  left  by  him  (Wagner) 
and  haul  them  to  his  (Gilflllen's)  home,  and 
saw  the  rope,  tents,  etc.,  at  her  home  the 
following  day,  itself  constituted  sufficient 
corroboration  of  the  testimony  of  the  accom- 
plices to  satisfy  the  demands  of  the  statute 
In  that  respect  There  was,  however,  other 
corroboration  of  the  accomplices  in  the  testi- 
mony of  another  witness,  who  declared,  un- 
der oath,  that  a  few  days  after  the  goods 
were  stolen  he  packed  them  at  the  request  of 
Wagner  and  one  of  his  confederates.  Our 
conclusion  Is  that  the  verdict  la  sofficiently 
supported  by  competent  evidence. 

We  have  examined  the  court's  charge, 
and  In  it  we  have  found  no  error.  It  pre- 
sented to  the  Jury  in  clear  language  all  the 
principles  of  law  pertinent  to  the  case  as 
made  by  the  information  and  the  evidence. 

Nor  have  we  discovered  any  error  prejudi- 
cial to  the  rights  of  the  accused  In  the  rul- 
ings of  the  court  touching  the  admissibility 
of  evidence. 

The  case  seems  to  have  been  well  and  fair- 
ly tried,  and  the  verdict,  so  far  as  we  are 
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capable  cS  Jndging  from  tb»  ban  record,  la 
Just. 

The  Jndgment  and  the  order  appealed  from 
are  affirmed. 


We    concar: 
NBTT,  J. 


CHIPMAN,    P.    J.;     BUR- 


(S6  CbI.  App.  e») 

NEI.SON  et  nx.  ▼.  COLTON  et  al.    (€»▼.  1794.) 

(Diatrict  Court  of  Appeal,  Third  District,  Oall- 

fomia.    Jan.  26,  1918.) 

1.  Vkndob  and  Pubchaseb  «=3l76— Acbkaok 
— Deficiewcy— BKnucnoK  o»  Pbicx. 

Evidence  held  sufficient  to  soatain  a  finding 
that  land  was  purchased  without  regard  to  acre- 
age, and  that  grantees  did  not  rely  on  any  state- 
ment  of  grantor  as  to  acreage. 

2.  Appeal  and  Ebrob  4=al010(l)— FiRDiNea 
OF  CouKT— Review. 

Where  findings  are  supported  by  evidence 
which  is  not  upon  its  face  unbelievable,  they 
cannot  be  disturbed  upon  review. 

3.  Fbauds,   Statute  or  «=3ll6(5)— Authob- 
rrr  or  Aobnt— Necesbitt  or  Writiro. 

That  an  agent  to  seU  land  had  no  written 
authority  to  sell  land  as  required  by  Oiv.  Code, 
I  1624,  subd.  6,  is  a  matter  between  the  vendor 
and  the  agent  alone,  and  does  not  concern  the 
purchaser. 

4.  Deeds  *=»68(2)— Delivebt  or  Deed. 

If  purchaser  of  land  employs  attorney  of 
vendor  to  take  care  of  his  part  of  the  transac- 
tion, he  can  make  him  trustee  to  receive  the 
deed  so  as  to  pass  title  to  him  immediately  up- 
on delivery  to  the  attorney,  although  he  gives 
the  attorney  no  authority  to' accept  delivery. 
6.  Deeds  ®=>62— Delivebt  of  Deed  to  Un- 
authobized  aoent— ratification  «t  ac- 
TION. 

Where  purchaser  of  land   sued   to  reduce 

Erice  of  land  on  account  of  shortage  in  acreage, 
e  ratified  any  unauthorized  acts  of  another  in 
accepting  and  recording  the  deed  for  him. 

Appeal  from  Superior  Court,  Sacramento 
County ;  Peter  J.  Shields,  Judge. 

Action  tiy  Carl  A.  Nelson  and  Jennie  Nel- 
son, his  wife,  against  B.  F.  Colton,  O.  Q. 
Hopkins,  and  Fred  J.  Harris.  Judgment  for 
defendants,  and  plalntUfs  appeal.    Affirmed. 

C.  A.  S.  Frost  and  Francis  V.  KeesUng, 
botb  of  San  Francisco,  and  S.  Lake  Howe 
and  Downey,  Pullen  &  Downey,  all  of  Sacra- 
mento, for  ai^pellants.  Fred  J.  Harris,  O.  G. 
BopUns,  and  Thomas  B.  Leeper,  all  of  Siao- 
xamento,  for  respondents. 

HART,  J.  This  Is  an  appeal  by  the  plaln- 
tUfs from  a  Jud^ent  rendered  and  entered 
against  them  and  In  favor  of  the  defendants. 

The  controversy  leading  to  the  action 
arose  over  a  sale  of  a  tract  of  land  in  Sacra- 
mento county  by  the  defendants  to  the  plain- 
tiff Carl  A.  Nelson.  The  claim  of  the  plain- 
tiffs Is  that,  in  the  negotiations  resulting  In 
the  sale,  the  defendant  B.  F.  Colton  falsely 
represented  to  the  plaintiffs  that  the  land  in 
question  embraced  at  least  2S3  acres ;  a  sur- 
vey of  the  land  after  the  sale  having  disclos- 
ed that  the  tract  sold  contains  240.62  acres 
only.  The  pnrdiase  price  of  the  property 
sold  was  $40,000,  and  the  principal  object  of 


the  action  is  to  secure  an  abatement  of  the 
purchase  price  'in  the  sum  of  $152  for  eacb 
acre  of  shortage  in  the  quantity  of  said  land, 
less  than  263  acres,"  to  secure  a  reformation 
of  the  promissory  note  given  by  the  plaintiffs 
to  the  defendants  for  the  balance  of  the  pur- 
chase price  of  the  land  and  the  trust  deed 
given  by  the  plaintiffs  to  secure  the  payment 
of  said  note,  and  to  enjoin  the  defendants 
from  selling  or  offering  for  sale  the  real 
property  described  in  said  trust  deed  for  the 
purpose  of  satisfying  said  note. 

The  complaint  charges  that,  before  the  sale 
was  consummated  and  while  the  plaintiff  was 
negotiating  for  the  purchase  of  the  land,  tba 
defendant  B.  F.  Colton,  for  the  purpose  of 
inducing  the  said  plaintiff  to  purchase  said 
tract  of  land,  represented  to  said  plaintiff 
that  said  tract  contained  276  acres;  that 
"thereafter,  and  at  the  time  of  the  delivery 
of  the  deed  hereinafter  mentioned,  defendant 
Colton  represented  to  plaintiffs  that  said 
tract  actually  contained  about  263. acres.  In- 
stead of  275  acres,  as  he  had  theretofore 
stated."    It  is  further  alleged: 

"Said  statement  was  made  for  the  purpose  of 
deceiving'  plaintiffs  and  of  thereby  inducing 
plaintiffs  to  purchase  said  tract,  and  did  deceive 
and  did  thereby  induce  plaintifcs  to  purchase  it. 
Plaintiffs  thereupon  purchased  said  tract,  rely- 
ing upon  said  representation,  and  believing  it 
to  i>e  true,  and  that  said  tract  did  contain  about 
263  acres.'' 

It  is  alleged  that  said  tract  of  land  never 
at  any  time  ccHitalned  263  acres  or  more  than 
240.52  acres,  and  that,  when  representing  to 
the  plaintiffs  that  the  said  tract  contained 
263  acres,  the  s^id  defendant  Colton  "well 
knew  said  statement  to  be  untriie,  and  that 
said  tract  of  land  did  not  C(«taln  more  than 
240.52  acres."  The  complaint  further  alleges 
that  the  actual  value  of  said  tract,  as  well 
as  the  value  thereof  agreed  upon  by  the 
plaintiffs  and  the.  defendant  Colton  at  the 
time  of  said  sale,  was  $162.09  per  acre. 

The  defjendants,  replying  to  the  complaint, 
admit  and  deny  certain  of  the  averments  of 
said  pleading,  and  then  set  up  the  following 
affirmative  defense: 

"That  plaintiffs  bought  said  land  as  a  tract; 
that  quantity  was  not  a  material  consideration 
or  part  of  said  transaction;  that  defendants 
viewed  said  tract  of  land  several  times  and 
walked  over  and  upon  the  same  several  times; 
that  defendant  Colton  correctly  pointed  oat  the 
boundaries  of  said  tract  to  plaintiffs ;  that 
plaintiffs  had  full  knowledge  of  the  boundaries 
of  said  tract  and  full  knowledge  of  the  size  of 
said  tract;  that  plaintiffs  had  as  good  an  oppor- 
tunity as  did  defendant  Colton  to  learn  the  ex- 
act acreage  in  said  tract;  that  plaintiffs  did 
not  buy  said  tract  by  the  acre,  but  bought  the 
same  as  a  tract,  as  it  was  inclosed  by  its  bound- 
aries; that  the  agreed  price  of  said  tract  of 
land  was  $40,000  for  the  tract  as  a  whole ;  that 
plaintiffs  bought  said  tract  as  they  saw  it ;  that 
they  relied  upon  their  own  observation  and  did 
not  rely  upon  any  representation  made  by  de- 
fendant Colton  as  to  the  number  of  acres  in 
said  tract." 

The  findings  briefly  are:  That  it  was  not  a 
part  of  the  agreement  of  sale  that  the  pur- 
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diase  price  of  $40,000  was  to  be  based  upon 
the  number  of  acres  embraced  in  the  tract 
sold;  that  said  ColtcHi  Informed  the  plain- 
tiffs that  It  would  take  $40,000  to  buy  said 
place,  regardless  of  the  number  of  acres  in 
said  tract,  and  that  be  Informed  the  plain- 
tiffs that  he  would  not  take  any  less  amount 
than  $40,000  for  said  tract;  that  said  tract 
was  bought  and  sold  as  a  tract  and  as  an 
entirety  and  not  by  the  acre ;  that  the  buyer 
of  said  land  was  upon  the  same  and  the 
boundaries  thereof  were  correctly  pointed  out 
to  said  buyer  on  three  different  dates  prior 
to  said  sale;  that  the  said  parties  never 
agreed  that  the  purchase  price  of  said  land 
should  be  $152.09  per  acre,  or  for  any  price 
per  acre;  that  the  description  contained  in 
the  deed  to  said  property  is  the  correct  de- 
scription of  said  land,  the  boundaries  of  said 
land  being  correctly  set  forth  and  described 
therein,  and  that  the  plaintiffs  received  from 
said  sale  "and  now  are  In  the  possession  of 
all  the  land  that  defendant  Colton  sold  to 
plaintiffs";  that,  prior  to  making  the  con- 
tract of  sale,  plaintiffs  informed  one  Thomas 
Jenkins  that  they  were  about  to  purchase 
said  land  for  $40,000,  and  asked  said  Jenkins 
if  in  his  opinion  said  place  was  worth  that 
sum,  and  whether  he  would  advise  them  to 
pay  said  sum  therefor,  and  that  said  Jenkins 
thereupon  Informed  plaintiffs  that  said  place 
was  worth  $40,000,  and  advised  plaintiffs  to 
pay  said  sum  therefor;  that  plaintiffs  relied 
upon  the  advice  so  given  by  said  Jenkins  and 
acted  thereon;  that  the  defendant  Colton 
made  no  fraudulent  representations  to  plain- 
tiffs, nor  were  plaintiffs  influenced  to  pur^ 
chase  the  tract  by  reason  of  any  fraudulent 
representations  made  to  them  by  said  Colton ; 
that  plaintiffs,  upon  learning  of  the  shortage 
of  acres  in  said  tract,  did  not  offer  to  rescind 
said  contract  and  restore  the  same  to  said 
Colton,  nor  have  they  at  any  time  since 
learning  of  such  shortage  in  the  number  of 
acres  in  said  tract  offered  to  rescind  or  offer- 
ed to  restore  said  land  to  said  Colton. 

The  judgment  is  assailed  solely  upon  the 
ground  that  the  flndings  do  not  derive  suffi- 
cient support  from  the  evidence.  The  facts 
are: 

That  In  the  month  of  September,  1013,  one 
A.  J.  Crawford,  a  real  estate  dealer  in  the 
city  of  San  Francisco,  having  previously  been 
Informed  that  the  defendant  Colton  desired 
to  sell  his  farm — ^the  land  in  question — went 
to  said  farm  for  the  purpose  of  seeing  and 
interviewing  Colton  with  the  view  of  secur- 
ing a  contract  with  him  authorizing  him 
(Crawford)  to  sell  the  land.  Crawford  on 
that  occasion  met  Colton  and  his  wife,  ap- 
prised them  of  the  purpose  of  his  visit,  and 
proposed  to  them  the  agreement  referred  to. 
Colton  said  to  Crawford  that  sometimes  he 
felt  that  he  would  like  to  sell  the  place  and 
at  other  times  he  did  not  feel  so  disposed. 
After  considerable  negotiation,  however,  Col- 
ton, on  the  31st  day  of  December,  1913,  gave 
Crawford  verlMil  authority  to.  sell  the  place. 


together  with  the  Improvements  and  the  per- 
sonal property  on  the  farm,  for  the  sum  of 
$40,000.  Crawford,  having  known  the  plain- 
tiff Carl  A.  Nelson  for  about  a  year  before 
the  authority  to  sell  the  Colton  place  was 
given  him,  and  knowing  that  Nelson  desired 
to  purchase  some  farming  land,  called  on  the 
latter  and  submitted  the  Colton  proposition 
to  him.  Crawford  and  Nelson  visited  and  in- 
spected the  land  in  question  on  three  differ- 
ent occasions  prior  to  the  15th  day  of  Janu- 
ary, 1914.  Crawford,  testifying  as  a  witness 
for  the  plaintiffs,  said: 

"Mr.  Nelson  asked  me,  I  think,  on  two  differ- 
ent occasions  when  I  was  out  on  the  ranch,  if 
I  thuaght  there  were  275  acres  in  that  tract; 
I  told  him  I  did  not  know,  I  presumed  so,  some- 
where near  it;  the  man  that  lived  there  ought 
to  Imow  alMUt  the  acreage  that  he  had.  I  did 
not^  know;  I  could  not  tell  you  what  was  there 
— did  not  make  any  difference,  acreage,  the 
acres ;  I  was  selling  the  place  for  $40,000  and 
some  horses  and  implements." 

Crawford  said  that  the  first  time  be  visit- 
ed the  land  with  Carl  A.  Nelson  he  pointed 
out  to  the  latter  the  boundaries  of  the  land. 

"I  showed  him  where  the  land  lay  and  the 
fences  around  It.  •  •  •  We  next  visited  the 
land  on  the  11th  [of  January,  1914].  At  that 
time  Mrs.  Nelson  and  my  wife  accompanied  oa. 
Mr.  Nelson  and  I  walked  out  in  the  Seld  around 
the  barn,  barn.vard.  and  around  the  buildings. 
*  *  *  I  think  Mr.  Nelson  asked  me  if  I 
thought  there  were  275  acres  in  the  place.  I 
told  him  I  thought  there  were.  I  stated  the 
place  had  not  been  surveyed ;  I  bad  no  means 
of  knowing.  Mr.  Nelson  said  he  guessed  there 
was  enough  land  there.  I  told  bim  it  didn't 
make  any  difference  as  to  the  number  of  acres — 
that  it  took  $40,000  to  buy  the  property.  I  told 
Mr.  Nelson  Mr.  Colton  thought  there  were  275 
acres  in  the  place,  but  that  it  had  not  been  sur- 
veyed, but  that  it  did  not  make  any  material  dif- 
ference as  to  the  acres,  that  the  price  was  $40,- 
000  just  as  it  was,  with  the  improvements." 

On  the  14th  day  of  January,  1914,  Carl  A. 
Nelson  Informed  Crawford  that  he  would 
take  the  land  on  the  terms  stated  and  on  the 
following  morning  he  and  Crawford  left  San 
Francisco  for  Sacramento  for  the  purpose 
of  completing  the  deal.  Arriving  at  the  lat- 
ter place.  Nelson  and  his  wife  executed  and 
delivered  to  Crawford  a  written  agreement 
of  purchase,  and  at  the  same  time  made  to 
Crawford  a  payment  of  $1,000  of  the  flrst  or 
cash  payment  which  was  to  be  made  upon 
the  execution  of  the  deed.  Crawford  further 
testified: 

"When  we  were  there  (Sacramento]  Mr.  Nel- 
son called  up  Tom  Jenkins,  who  at  that  time 
was  supervisor  there ;  asked  him  if  he  knew 
the  Colton  ranch.  I  was  at  the  Land  Hotel  at 
the  time  he  called  him  up.  Mr.  Jenkins  told 
Mr.  Nelson  he  knew  the  place.  Mr.  Nelson  ask- 
ed Mr.  Jenkins  what  he  thought  about  the  place 
and  Mr.  Jenkins  told  Mr.  Nelson  it  was  a  good 
ranch.  Mr.  Nelson  told  him  he  was  thinking 
about  taking  it  and  was  going  to  pay  $40,000 
for  it  and  wanted  to  know  if  Mr.  Jenkins 
thought  it  was  worth  that.  As  I  understood, 
he  said  that  it  was.  Mr.  Nelson  told  me  he  said 
so,  and  as  near  as  I  can  understand  the  phone." 

It  appeared  that  Attorney  Buslck,  of  Sac- 
ramento, was  the  attorney  of  the  defendant 
Colton.  After  the  conversation  over  the 
telephone  between  Nelson  and  Jenidns,  above 
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Damited,  ^Crawford  and  Nelson  went  to 
Busick's  office.  Nelson  had  urgent  bualness 
In  San  Frandsco  and  .was  required  to  leave 
for  that  city  that  day,  and  he  left  the  mat- 
ter, so  far  as  he  was  concerned,  to  be  at- 
tended to  by  Judge  Bnalck,  saying  to  the 
latter  tbkt  "be  could  take  care  of  his  busi- 
ness, too,"  and  at  the  same  time  paying  the 
attorney  a  fee.  Thereafter  Judge  Buslck 
drew  up  the  deed  from  Colton  and  his  wife 
to  the  Nelsons  and  a  trust  deed  from  the 
latter  and  his  wife  to  the  defendants  Har- 
ris and  Hopkins,  as  trustees,  to  secure  the 
payment  of  the  unpaid  balance  of  the  pqr- 
chase  price  of  the  land  In  question.  These 
Instruments  were  recorded  in  the  office  of 
the  county  recorder  of  Sacramento  county, 
on  the  22d  day  of  January,  1914,  at  the  re- 
quest of  the  said  Busick,  the  balance  of  the 
first  payment  ($8,000)  having  been  paid  by 
Nelson  to  Judge  Busidc 

T%e  defendant  Colton  testified  that  he  first 
met  Crawford  about  the  28th  day  of  Decem- 
ber, 1913,  at  his  farm.  Crawford  called  to 
aak  whether  he  desired  to  sell  the  farm  and 
Colton  replied  in  the  affirmative.  Colton 
then  told  Crawford  that  the  land  had  never 
been  surveyed,  but  that  he  was  of  the  (pin- 
ion that  it  contained  from  263  to  275  acres. 
Oolton  then  made  an  oral  agreement  with 
Crawford  whereby  the  latter  was  given  au- 
thority to  sell  the  farm  as  it  stood — ^Im- 
provements and  certain  personal  property — 
for  the  sum  of  $40,000.  For  his  services  In 
making  the  sale,  Crawford's  commission 
was  to  be  governed  by  the  number  of  acres 
In  the  tract,  to  be  later  ascertained  by  a 
survey  thereof. 

Colton  testified  that  he  met  Carl  A.  Nel- 
son for  the  first  time  at  the  land  in  question, 
on  one  of  the  early  days  of  the  month  of 
January,  1914.  At  that  time  he  told  Nelson 
tiiat  be  did  not  know  precisely  how  many 
acres  the  tract  contained,  but  that  be  be- 
lieved It  embraced  from  263  to  275  acres. 
He  tben  pointed  out  the  boundaries  of  the 
land  to  Nelson.  He  further  testified  that 
tbe  land  was  originally  bought  by  himself 
and  brother,  and  the  same  Jointly  conveyed 
to  them;  the  deed  reciting  that  the  tract 
contained  269  acres.  He  said,  though,  that 
the  land  had  always  been  assessed  as  a 
tract  containing  263  acres,  and  that  he  had 
always  paid  the  taxes  on  that  number  of 
acresi 

Mra  Colton,  wife  of  the  defendant  of  that 
name,  testified  to  the  payment  by  Nelson 
of  the  sum  of  $7,000  to  her  husband  upon 
tbe  execution  of  the  deeds  referred  to  above ; 
said  sum  being  the  balance  due  on  the  first 
payment  She  also  testified  that  Attorney 
Buaick  prepared  the  deeds ;  that  she  and  her 
husband  executed  the  one  conveying  the  land 
to  Nelson ;  and  that  she  delivered  said  deed 
to  said  Buslck,  with  InstructlonB  that  be 
deliver  the  same  to  Nelson. 

Tbe  plaintiff  Carl  Nelson  said  that,  prior 
to  tbe  purchase,  Crawford  had  told  bim  that 


there  were  about  275  acres  In  tbe  tract; 
that  subsequently  Crawford  told  bim  that  a 
survey  of  the  land  had  been  made  and  it  was 
found  to  contain  only  263  acres.  The  wit- 
ness said  that.  In  making  tbe  deal,  be  figur- 
ed on  the  basis  of  263  acres.  He  said  that 
Colton  had  told  him  that  he  had  paid  taxes 
on  263  acres.  The  deed  from  the  Cottons 
to  Nelson  recited  that  the  tract  contained 
"263  acres,  more  or  less." 

The  agreement  between  Colton  and  Craw- 
ford as  to  the  latter's  compensation  for  ne- 
gotiating the  sale  of  the  land  was  to  be  what- 
ever he  could  get  for  tbe  land  In  excess  of 
$136.60  per  acre.  In  other  words,  Colton 
wanted  to  net  that  sum  per  acre  on  the  sale. 
On  the  18th  day  of  January,  and  after  Nel- 
son had  agreed  to  buy  the  land  and  had 
made  a  payment  of  $1,000  on  the  bargain, 
as  evidence  of  good  faith,  Colton  had  the 
land  surveyed  for  the  purpose  of  asrertatn- 
Ing  the  exact  number  of  acres  it  contnlned, 
and  thus  arrive  at  the  amount  of  Crawford's 
compensation.  The  survey  was  made,  and 
thus  it  was  ascertained  that  there  were  In 
the  tract  240.52  acres  only.  Not  satisfied 
.with  the  first  survey,  Colton  caused  the  land 
to  be  resurveyed ;  tbe  result  as  to  the  num- 
ber of  acres  being  approximately  tbe  same. 
Colton  testified  that  he  expected  to  receive 
something  like  $37,000  net  for  the  land,  and 
that,  being  greatly  disappointed  over  the 
result  of  the  survey  and  the  amount  he  was 
to  receive  beyond  the  compensation  to  be 
paid  to  Crawford,  he  told  both  the  latter 
and  Nelson  that  he  "wanted  to  back  out 
of  tbe  thing— that  I  would  give  $100  and 
back  out" 

[1]  The  foregoing  involves  a  statement 
substantially  of  all  the  testimony,  and  It 
must  be  plainly  manifest  therefrom  that 
tbe  court  was  warranted  in  finding,  as  It 
did  find,  that  at  no  time,  until  the  survey 
of  the  tract  was  made  at  tbe  instance  of 
Colton  himself,  as  above  shown,  did  the 
latter  know  precisely  how  many  acres  the 
tract  contained;  that  until  such  survey  he. 
was  of  the  opinion  that  it  contained  at  least 
263  acres.  That  Colton  honestly  believed 
that  the  tract  contained  more  than  the  num- 
ber of  acres  that  tbe  survey  disclosed  Is 
shown,  not  only  by  the  fact  that  he  had 
always  paid  taxes  on  the  basis  of  263  acres, 
but  also  by  the  fact  that  be  was  so  disap- 
pointed tn  the  shortage  of  acres  as  so  dis- 
closed that  be  offered  to  pay  Crawford  and 
Nelson  $100  to  rescind  the  agreement  of 
sale.  It  does  not  appear  that  Nelson  con- 
cerned himself  sufficiently  about  the  num- 
ber of  acres  In  the  tract  Uiefore  tbe  sale  to 
ask  for  a  survey  of  the  land.  Colton  had 
expressed  to  bim  the  opinion,  he  testified, 
that  there  were  about  275  acres  in  the  tract ; 
but  he  was  willing  to  assume  that  it  em- 
braced only  263  acres,  presumably  because 
Colton  had  told  him  that  on  that  number  of 
acres  he  had  paid  taxes.  So  far  as  this 
transaction  is  concerned,  it  does  not  app'iar 
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tbat  he  Intended  to  take  steps  necessary  to 
the  ascertainment  ot  tbe  precise  quantity  of 
land  In  tbe  tract,  and  It  Is  probable  that 
no  controversy  wonid  ever  hare  arisen  upon 
that  point  bad  Colton  himself  not  caused  a 
surrey  to  be  made.  As  to  the  good  faith  of 
Colton,  It  is  to  be  observed  that  It  Is  hardly 
reasonable  to  suppose  that,  had  he  known  or 
had  reason  to  believe  that  the  tract  con- 
tained less  than  263  acres  he  would  have 
entered  Into  an  agreement  with  Crawford 
with  respect  to  the  tatter's  compensation  for 
effecting  a  sale  which  would  have  necessitat- 
ed a  survey  of  the  land  to  ascertain  Its  pre- 
cise quantity.  Indeed,  that  Colton  himself 
must  have  been,  as  he  dedared,  greatly  sur- 
prised and  disappointed  when  he  learned 
that  the  actnal  quantity  of  land  in  the  tract 
liad  fallen  far  short  of  what  he  believed  it 
to  be  la  well  supported  by  the  consideration 
that  the  shortage  resulted  in  a  corresponding 
reduction  of  the  amount  that  he  expected 
to  net  on  the  sale.  It  made  several  thou- 
sands of  dollars  dlfterence  to  him. 

But  we  may  cast  aside  further  considera- 
tion of  the  allegations  and  claim  of  fraud  In 
Cotton's  representation  as  to  the  number  of 
acres  in  the  tract  as  wholly  immaterial,  for 
there  Is,  as  we  have  shown,  evidence  sufBclent 
to  support  the  finding  that  the  land  and  cer- 
tain personal  property  thereon  were  sold 
without  regard  to  the  number  of  acres  in  the 
tract,  llie  plaintiffs'  own  witness  Crawford 
so  testified,  and  his  testimony  upon  that 
proposition  was  corroborated  by  that  of  Col- 
ton. The  fact,  therefore,  if  It  was  a  fact, 
that  Colton  did  not  reveal  to  Nelson  the  re- 
sult of  the  survey  of  the  land  made  after 
the  contract  of  purchase  was  entered  Into  by 
Nelson,  and  the  further  fact  that  Colton 
received  a  payment  on  the  purchase  price 
with  knowledge  of  the  shortage  of  acres,  as 
shown  by  such  survey,  are  of  no  material 
consequence  in  this  controversy.  And,  for 
the  same  reason,  it  Is  of  no  material  impor- 
tance that  the  land  is  described  In  the  deed 
of  the  Coltons  by  metes  and  bounds  and  as 
containing  "263  acres,  more  or  less."  In 
other  words,  in  view  of  the  finding  (upon 
sufficient  evidence,  as  we  have  seen)  that  "it 
was  no  part  of  said  contract  or  agreement 
that  said  purchase  price  of  $40,000  was  to 
be  based  upon  the  fact  that  there  were  abont 
263  acres  in  said  tract"  and  that  "defend- 
ant Colton  informed  plaintiffs  that  It  would 
take  $40,000  to  buy  said  place,  regardless  of 
the  number  of  acres  In  said  tract,"  the  fact 
that  the  acreage  was  found  upon  a  survey 
of  the  tract  to  be  less  than  the  parties  be- 
lieved when  the  sale  was  made,  and  the  fur- 
ther fact  that  tbe  deed  from  the  Coltons  to 
the  plaintiffs  described  the  land  as  contain- 
ing more  acreage  than  it. actually  embodied, 
present  consideratliBis  which  can  justly  ex- 
ert no  influence  on  the  decision  of  this  case. 

[2]  This  court  cannot  repudiate  findings 
educed,  from  evidence  suiScient  to  warrant 


or  support  them.  To  the  contrary,  where 
findings  derive  support  from  evidence  which 
Is  not  upon  Its  face  unbelievable,  the  facts 
found  must  be  accepted  by  a  reviewing  court 
as  having  been  proved.  In  this  case,  there- 
fore, there  being  nothing  inherently  Improb- 
able in  the  testimony  upon  which  Oie  find- 
ings are  evidently  founded,  the.  facts  found 
must  be  accepted  as  the  establldied  taeta  of 
the  controversy.  This  is  only  the  statement 
of  an  obvious  and  elementary  rule  of  law. 
The  result  Is  that  we  are  required  to  accept 
it  as  the  established  fact  in  this  case  that 
the  contract  of  sale  and  purchase  was  not 
based  ui>on  the  number  of  acres  in  the  tract, 
but  that  the  agreement  was  that  the  land 
was  to  be  sold  and  was  so  sold  to  Nelson  tor 
the  sum  of  $40,000.00  as  an  entirety  or  with- 
out regard  to  the  number  of  acres  that  It 
contained. 

It  follows  that  the  authorities  dted  by 
learned  counsel  for  the  plaintiffs  upon  the 
question  of  the  alleged  fraud  and  misrepre- 
sentations of  the  defendant  Colton  as  to  the 
quantity  of  land  of  which  the  tract  conslsta, 
and  upon  the  proposition  that  from  the  fact 
that  the  tract  la  farm  land  the  presumption 
follows  that  "acreage  is  material,"  have  no 
application  to  this  case. 

[S]  The  point  is  made  that  the  sale  was 
void  for  the  reason  that  Crawford's  authwl- 
ty  to  sell  the  land  was  not  in  writing,  as  re- 
quired in  such  cases  by  section  1624,  sabd. 
5,  of  the  Civil  Code.  In  its  application  to 
this  case,  there  is  clearly  no  force  In  the 
point  Whether  Crawford  was  legally  au- 
thorised to  make  a  binding  contract  for  tbe 
sale  of  the  land,  was  a  matter  entirely  be> 
tween  him  and  Colton,  the  owner  of  tbe  land. 
The  latter  has  not  questioned  Crawford's  au- 
thority or  act  in  that  regard.  On  the  con- 
trary, he  ratified  all  that  Crawford  did  un- 
der his  verbal  authority  by  conveying  the 
land  to  Nelson.  Moreover,  the  act  of  Nel- 
son in  agreeing  to  purchase  and  in  purchas- 
ing the  land  very  obviously  showed  that  he 
then  had  no  objection,  or  reason  to  make 
any,  to  Crawford's  alleged  want  of  legal 
authority  to  make  the  sale,  even  if  he  were 
in  any  position  to  make  a  valid  objection 
thereto. 

[4, 1]  It  is  next  urged  that  Judge  Buslck 
was  without  authority  to  accept  delivery  of 
the  Colton  deed  for  the  plaintiffs,  and  it  is 
hence  argued  that  there  never  was  a  delivery 
of  said  deed  and,  therefore,  there  was  no  le- 
gal conveyance  of  the  land  to  the  Nelsons. 

Carl  A.  Nelson,  It  will  be  remembered, 
called  at  Buaick's  law  offices  with  Crawford, 
knowing  that  Buslck  was  to  represent  the 
Coltons  in  the  transaction,  and  employed  the 
lawyer  to  attend  to  his  part  of  the  trans- 
action. Precisely  how  far  Buslck's  authori- 
ty to  act  for  the  plaintiffs  in  the  transaction 
extended,  the  testimony  does  not  show.  Nor 
is  it  Important  that  the  limit  of  Buslck's 
authority  should  be  shown,  so  far  as  the 
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resent  point  la  concerned.  Mrs.  Oolton,  one 
'.  the  grantors,  testified  that,  after  she  and 
it  husband  had  signed  and  acknowledged 
lelr  deed  to  the  Nelsons,  she  left  the  Instru- 
ent  with  Judge  Buslck  to  hand  over  to  Mr. 
el!H)n  and  that  she  Instructed  him  so  to 
sliver  It.  This  amounted  to  a  delivery,  so 
ir  as  the  grantors  were  concerned,  and,  al- 
longh  not  necessarily  bound  by  Bnslck's 
rt  In  accepting  delivery  of  the  deed  If  they 
:d  not  authorize  him  to  do  so,  and  did  not 
3slre  to  be  so  bound,  the  Nelsons,  as  they 
)peared  to  have  done,  could  nevertheless 
eat  Bnslck  as  their  trustee.  In  which  case 
ill  title  would  pass  to  the  Nelsons  the  mo- 
ent  of  the  delivery  to  Buslck.  Bury  v. 
oung,  98  Cal.  451,  33  Pac.  338,  86  Am.  St 
ep.  186;  Wlttenbrock  v.  Cass,  110  CaL  1, 
!  Pac.  800;  Crozer  v.  White,  9  Cal.  App. 
L2,  621,  100  Pac.  130.  But  It  seems  to  be 
le  position  of  the  appellants  that,  because 
uslck,  tn  the  place  of  Immediately  making 
physical  delivery  of  the  instrument  to  the 
elsons,  first  caused  the  deed,  with  the  deed 
'.  trust  by  the  Nelsons  to  secure  the  pay- 
ent  of  the  unpaid  balance  on  the  purchase 
lice,  to  be  filed  for  recordation  in  the  office 
'.  the  county  recorder,  there  was  not  a  de- 
very  to  the  Nelsons.  But  the  point,  even 
nnder  other  conceivable  circumstances  ten- 
[>le.  Is  without  force  in  It^  application  to 
lis  case.  The  Nelsons  do  not  claim  in  this 
:tion  that  they  did  not  acquire  title  to  the 
.nd  in  a  valid  way  or  that  the  title  thereto 

not  in  them.  To  the  contrary,  the  very 
leory  of  this  action  here  is  that  they  are 
>e  owners  of  the  land,  and  presupposes  that 
le  conveyance  by  which  title  was  vested  in 
lem  conformed  to  the  law  as  to  all  the  fer- 
al and  other  requisites  of  a  conveyance  of 
!al  property.  Moreover,  assuming  that  Bu- 
ck was  not  authorized  to  bind  them  by  his 
A  of  accepting  delivery  of  the  deed,  and 
as  not  authorized  to  cause  It  to  be  record- 
l  before  delivering  it  into  their  physical 
>sses8lon,  and  that  there  was  for  those  rea- 
>ns  or  either  of  them  no  delivery  either  in 
ct  or  In  law,  still  the  fact  remains  that  the 
elsons  did  accept  title  to  the  land  and 
lereby  ratified  every  unauthorized  act  of 
aslck  in  connection  with  the  transaction, 
>  far  as  they  were  concerned  therein. 
There  are  some  other  points  made  and 
any  cases  dted  on  all  the  points  discussed 

the  briefs,  bnt  the  findings  which  have 
>reln  been  specially  considered  are  so  well 
ittressed  by  the  evidence  and  so  clearly 
>cislve  of  the  case  in  favor  of  the  defend- 
Its  that  it  is  deemed  entirely  unnecessary 

consider  the  points  not  already  noticed 
'  to  examine  herein  the  cases  referred  to. 
The  judgment  Is  affirmed. 

We    concur:   OHIPMAN.    P.    X;     BUR- 
ETT,  J. 


(3e  Cal.  App.  M) 

BROWN  V.  UEMON  OOVB  DITOB  OO. 

(av.  1779.) 

(District  Court  of  Appeal,  Third  District,  Oali- 

fomia.    Jan.  81,  1918.) 

1.  Apfeai.  and  Ebbob  '«sb10Q2— VxBDior  on 
CoNFutcTiNo  Evidence. 

Verdict  based  on  conflicting  evidence  will 
not  be  disturbed. 

2.  Mastxb  and  Sebvant  «s>285(2)  —  Death 

OF    SkBVANT — CONTBIBUTOBT    mtOUOENCB— 

Duties  or  Sebvant. 
Where  the  employe  of  a  ditch  company  had 
charge  of  its  flume,  it  being  a  part  of  bis  duty  to 
keep  it  in  repair,  and  he  being  authorized  to 
obtain  tools  or  material  required,  so  that  if  any 
defect  existed  it  was  the  employe's  fault,  and 
not  imputable  to  the  ditch  company,  the  lat- 
ter'was  not  liable  to  the  employe's  administra- 
trix for  his  death  from  the  d«ect 
8.  Masteb  and  Sebvant  «s>236(4)— Death  ov 

Sebvant— Contbibittobt'Neouoence. 
The  employe  of  a  ditch  company,  in  charge 
of  its  flume  30  inches  wide,  17  or  18  inches  deep, 
with  cross-pieces  8  feet  apart  made  out  of  boards 
2  inches  by  4,  the  flume  being  about  11  feet  fron 
the  ground,  was  guilty  of  negligence  contribat- 
ing  to  his  death  in  a  fall  from  the  flume  where 
he  attempted  to  walk  along  the  flume  which  had 
no  board  extending  along  its  length  and  over 
the  cross-pieces,  he  being  a  man  of  advanced 
age  and  excessive  weight. 

4.  Evidence  «=»472(5)  —  Opinion  —  Paoi  nr 

ISSDE. 

In  an  action  for  death  of  the  employe  of  a 
ditch  company  in  a  fall  from  its  flume,  where 
the  theory  on  which  the  case  was  tried  required 
the  jury  to  find  as  a  material  fact  whether  a 
board  was  on  top  of  the  flume  just  prior  to  the 
accident,  to  permit  a  witness  to  state  that  it 
looked  to  him  that  it  was  so  situated,  and  that 
deceased  bad  stepped  on  the  board  m  aacb  a 
wajr  as  to  cause  it  to  slip,  was  equivalent  to  a 
ruhng  that  he  might  declare  that  it  appeared  to 
him  that  the  ditch  company  was  not  negligent 
as  claimed  in  not  maintaining  a  proper  pas- 
sageway along  the  flume,  and  such  opinion  of 
the  witness  was  inadmissible. 

5.  Tbiax  «=9g6— Motion  to  Stbikk  Answbs 
— Failube  to  Sfecut  Pabt. 

Where  plaintiff,  in  ber  motion  to  strike  out 
a  witness'  answer  as  unresponsive,  did  not  spec- 
ify the  particular  portion  of  the  answer,  a  part 
of  which  was  not  objectionable,  that  she  desired 
eliminated,  the  ruling  denying  the  motion  wan 
technically  justifiable. 

6.  Tblai,  ^=391— Motion  to  Stbixb  Testiko  ' 
NT— Objection  to  Tebtimont. 

Where  motion  was  made  to  strike  out  an 
answer,  somewhat  of  the  nature  of  an  opinion 
of  the  witness,  but  responsive  to  the  question, 
to  which  no  objection  was  made,  the  objection 
to  the  testimony  was  too  late. 

7.  Tbial  «=3l0S(l)— Incoupetent  Testiuont 
—Elucidation. 

The  fact  that  no  motion  was  made  to  have  a 
witness'  answer  on  cross-examination  stricken 
out  did  not  warrant  further  effort  on  redirect 
to  elucidate  such  answer,  which  was  incompe- 
tent as  hearsay. 

8.  Tbiai,  C=»29(2>— Remabk  or  Coubt— Opin- 
ion ON  Wiioirr  or  Bvidence. 

In  an  administratrix's  action  for  death  of  a 
servant,' where  plaintiff  was  asked  about  a  con- 
versation between  deceased  and  his  employe's 
superintendent,  the  purpose  being  to  show  a 
promise  to  furnish  running  boards  on  the  flume 
where  the  servant  was  killed,  and,  on  objection, 
after  some  discussion  between  counsel,  the  court 
said  that  it  would  not  be  competent  until  they 
proved  that  there  were  no  running  boards  at  the 
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point  where  the  servant  fell,  such  remark, 
thoagh  unfortunate,  was  not  erroneous,  as  the 
court  had  in  view  only  the  order  of  proof;  aild 
if  defendant  believed  that  the  suggestion  of  the 
court  might  be  interpreted  as  an  expression  of 
opinion  on  the  credibility  of  any  witness  or  the 
weight  of  the  evidence,  she  should  have  specif- 
ically objected. 

9.  Master  and  Sebvant  ®=>270(8)— Death  of 
Servant — ISvidence — Iumatebialitt. 

In  an  administratrix's  action  against  a  ditch 
comnany  for  death  of  its  servant  in  a  fall  from 
its  flume,  it  being  apparent  that  the  absence  of 
boards  at  other  points  of  the  Sume  did  not  con- 
tribute to  the  fall  and  death,  testimony  as  to  the 
condition  of  the  flume  at  other  points  was  prop- 
erly excluded  as  immaterial 

10.  Appeal  and  Ebror  ®=»1058(3)  —  Habh- 
LES8  Ebrob— Evidence. 

In  such  action,  ruling  excluding  testimony 
of  a  witness  as  to  the  condition  of  the  flume  at 
other  points  was  harmless  where  other  witnesses 
testified  without  objection  that  boards  were 
missing  at  other  points,  the  matter  was  admit- 
ted by  some  of  the  ditch  company's  witnesses, 
and  there  was  no  evidence  to  the  contrary. 

11.  Tbial  «=>46(2)— Showing  or  Purpose  or 
Question. 

In  an  action-  for  death  of  a  servant,  plaintiff 
administratrix  should  have  stated  her  purpose 
in  asking  a  witness  what  was  the  state  of  his 
feelings  toward  the  administratrix,  representa- 
tive of  the  deceased  servant's  estate;  it  not  be- 
ing apparent  to  the  trial  court  at  the  moment 
that  the  purpose  was  to  show  that  the  witness 
was  not  friendly  to  the  administratrix. 

12.  Appeal  and  Error  iS=3969  —  Visitino 
Scene  or  Accident— Discbbtion  or  Coubt 
—Statute. 

Under  Code  Civ.  Proc.  §  610,  committing  to 
the  discretion  of  the  court  the  matter  whether 
the  jury  shall  visit  the  scene  of  an  accident  in 
suit,  the  appellate  court  could  not  predicate  er- 
ror on  the  refusal  of  the  request  of  an  adminis- 
tratrix suing  her  decedent's  employer  for  his 
death  to  have  the  jury  visit  the  scene  of  the  ac- 
cident 

18.  Master  and  Servant  <S=>35&— Cokfaba- 
TivE  Nkolioence— Repeal. 

The  Roseberry  Act  (St.  1911,  p.  796),  aflBrm- 
ing  the  doctrine  of  comparative  negligence,  was 
repealed  by  the  Workmen's  Compensation  Act 
(St.  1013,  p.  279),  which  does  not  recognize  the 
doctrine. 

14.  Master  and  Servant  iS=9352  —  Injubies 
to  Servant  —  Comparative  Neolioence  — 
Workmen's  Compensation  Act. 

Under  Workmen's  Compensation  Act,  re- 
pealing the  doctrine  of  comparative  negligence, 
administratrix  of  servant  killed  in  service,  to  re- 
cover from  the  corporation  employer  for  the 
death  at  common  law,  must  show  gross  negli- 
gence and  willful  disregard  of  the  life,  limb,  or 
bodily  safety  of  the  servant  on  the  part  of 
'  an  elective  officer  of  the  corporation,  and  the 
action  cannot  be  maintained  if  the  accident  was 
due  to  the  servant's  contributory  negligence. 

15.  Trial  «s>252(11)— Inbtbuction— Suppokt 
BY  Evidence. 

In  an  action  for  death  of  a  servant  in  a 
fall  from  a  flume,  though  no  witness  could  swear 
positively  that  there  were  boards  or  a  board  on 
the  top  of  the  flume,  but  it  was  a  fair  inference 
from  the  testimony  of  certain  witnesses  that 
the  flume  was  so  supplied,  there  was-  eviden- 
tiary support  for  the  hypothesis  suggested  by 
an  instruction  as  to  the  presence  of  boards. 

16^  Tbial  €=9253(0)  —  Instbuctions  —  Con- 
flict. 
In  an  action  for  death  of  a  servant,  an  in- 
atmction  which  would  have  nullified  another  in- 
struction and  evidence  as  to  contributory  neg- 


ligence, and  the  asserted  condition  that  the  de- 
ceased servant  had  complete  charge  of  the  flume 
from  which  he  fell  and  was  killed,  was  properly 
refused. 

17.  .Trial  ®=»253(4)— Instbuction— Iqnobiho 
Issues. 

In  an  action  for  death  of  a  servant,  instme- 
tion  requiring  a  verdict  for  plaintiff,  regardless 
of  the  servant's  contributory  negligence,  was 
properly  refused. 

18.  Estoppel  9=>98(3)— Persons  ArrECT«D. 
If  the  employ^  of  a  ditch  company  agreed 

to  keep  the  flume,  from  which  he  fell  and  was 
killed,  in  safe  condition,  he  would  be  estopped 
from  urging  his  want  of  authority  as  an  excuse 
for  bis  failure  to  attempt  at  least  to  comply 
with  hig  agreement,  and  his  administratrix  ia  in 
no  better  position. 

Appeal  from  Superior  Coart,  Talare  Comi- 
ty; J.  A.  Allen,  Judge. 

Action  by  Eennle  C.  Brown,  as  admlnlBtra- 
trix  of  the  estate  of  Marcellus  Brown,  de- 
ceased, against  the  Lemon  Cove  Ditch  Com- 
pany, a  corporation.  From  Judgment  for  de- 
fendant, plalntm  appeals.    Affirmed. 

J.  C.  Thomas,  of  Oakland,  and  Edwards  A 
Smith,  of  Dlnnba,.  for  appellant  Fams- 
worth  &  McClure,  of  Vlsalla,  for  respondent 

BURNE3TT,  J.  The  action  was  for  dam- 
ages for  the  death  of  one  Marcellus  Brown, 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendant  The  trial  was  by  a  Jury, 
the  verdict  was  in  favor  of  said  defendant, 
and  from  the  Judgment  entered  thereon  the 
appeal  has  been  taken. 

The  particular  ground  of  complaint  la  de- 
clared in  the  following  allegations: 

"That  the  defendant  is  now,  and  was  at  all 
times  herein  mentioned,  the  owner  and  In  posses- 
sion of  certain  flume,  conduit,  or  structure  built 
of  wood,  used,  owned  and  operated  by  the 
said  defendant  for  irrigating  purposes.  That  on 
or  about  the  4th  of  March,  1014,  the  deceased, 
Marcellus  Brown,  while  regularly  employed  by 
the  aforesaid  defendant,  and  while  caring  for 
and  attending  the  aforesaid  flume  of  the  de- 
fendant pursuant  to  the  performance  of  his  du- 
ties while  In  the  actual  employ  of  the  said  de- 
fendant came  to  his  death  on  the  day  last  afore- 
said, by  falling  from  the  said  flume  or  conduit; 
the  said  fall  being  the  proximate  cause  of  the 
death  of  the  said  deceased.  That  the  fall  was 
sustained  through  and  by  reason  of  the  negli- 
gence of  the  defendant  in  failing  to  make,  build, 
prepare,  or  provide  a  proper  walk,  footpath,  or 
passage  over  and  upon  said  flume  for  the  use  of 
the  said  deceased,  and  by  requiring  the  said  de- 
ceased to,  and  the  said  deceased  did,  inspect,  re- 
pair, pass  over,  and  traverse  the  said  flume 
without  any  walk  or  passageway  safe  and  suit- 
able upon  which  the  deceased  might  or  could 
walk  or  travel  during  the  performance  of  his 
duties  as  aforesaid.  That  the  said  deceased 
•  *  •  had  prior  to  the  said  accident  •  •  • 
called  the  attention  of  the  said  defendant  to  the 
defective  and  dangerous  walkway,  to  wit  two 
weeks  before  said  accident  causing  his  death, 
and  the  said  defendant  then  and  there,  upon  its 
attention  having  been  called  thereto,  and  the  de- 
ceased having  pointed  out  the  dangers  thereto 
attached  to  the  said  defendant  and  the  said  de- 
fendant promised  to  make  and  prepare  a  proper 
walkway  over  and  upon  the  said  flume,  and 
the  deceased  relying  upon  the  said  promises  of 
the  said  defendant  continued  to,  as  afore.iald, 
perform  the  duties  as  a  servant  of  the  said  de- 
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fendant.  That  the  said  defendant  though  prom- 
ising to.  as  aforesaid,  utterly  failed  to  make, 
erect,  contrive,  or  place  upon  the  said  flume,  a 
proper  walkway  by  which  deceased  could  pass 
over." 

[1, 1]  Plaintiff  seema  to  have  regarded  the 
case  as  governed  by  the  general  law  of  negli- 
gence, and  it  was  tried  upon  that  theory.  In 
accordance  with  this  view  the  verdict  of  the 
jury  is  amply  justified  npon  several  grounds. 
In  the  first  place,  there  is  substantial  evi- 
dence to  support  the  theory  that  the  "walk- 
way" at  the  point  where  the  accident  oc- 
curred was  in  a  proper  and  safe  condition. 
The  testimony  to  that  effect  is  quoted  in  the 
brief  of  respondent,  but  we  can  see  no  good 
In  reproducing  It  Granting  that  plaintiff 
introduced  some  evidence  to  show  that  said 
"walkway"  at  said  point  was  defective  and 
dangerous,  the  most  that  we  can  say  in  his 
favor  Is  that  the  evidence  as  to  defendant's 
negligence  was  substantially  conflicting. 
Again,  the  showing  is  strong  to  the  point 
that  the  deceased  had  charge  of  said  ilume, 
that  it  was  a  part  of  his  duty  to  keep  it  In 
repair,  that  he  was  authorized  to  obtain 
whatever  tools  or  material  might  be  required 
for  that  purpose,  aud  that  he  actually  did 
perform  such  work.  The  Jury  could  properly 
accept  this  as  the  real  situation,  and,  doing 
80,  it  would  be  their  duty  to  find  that  If  any 
defect  existed  it  was  entirely  the  fault  of  the 
deceased,  and  not  Imputable  at  all  to  re- 
spondent The  principle  of  law  applicable 
to  such  condition  is  stated  and  discussed  In 
DulTy  V.  Hobbs,  Walls  A  Co.,  166  Cal.  210, 
135  Pac.  1093,  L.  R.  A.  1916F,  806,  and  Peter- 
son V.  Beck,  27  Cal.  App.  571,  IBO  Pac.  788. 

[8]  Futhermore  upon  the  theory,  which  Is 
earnestly  contended  for  by  appellant  that  at 
the  point  where  deceased  fell  from  the  flume 
there  was  no  board  extending  along  the 
length  of  the  flume  and  over  the  cross-pieces, 
it  pi^obably  should  Jbe  held  that  he:  was 
diargeable  with  such  carelessness,  and  with 
such  recklessness  In  regard  to  his  own  safety, 
as  would  prevent  a  recovery  under  the  doc- 
trine of  contributory  negligence,  there  being 
no  dalm  by  appellant  that  sndi  defense  may 
not  be  made,  as  alleged  in  the  answer.  To 
see  how  unmistakable  appears  the  great  care- 
lessness of  the  deceased,  If  we  accept  said 
theory,  we  may  recall  these  facts:  The  flume 
was  30  Inches  wide  and  17  or  18  Inches  deep, 
with  cross-pieces  or  taps  across  It  about  3 
feet  apart  made  out  of  boards  2  Inches  thick 
by  4  Inches  wide,  and  at  the  place  where  de- 
ceased fell  the  flume  was  about  11  feet  from 
the  ground.  According  to  the  testimony  for 
appellant  the  deceased  knew  that  the  way 
was  unsafe,  and  he  had  complained  of  it 
Nevertheless  he  deliberately  attempts  to 
make  the  dangerous  passage  with  the  situa- 
tion aggravated  by  the  circumstance  of  his 
age  and  of  his  excesedve  weight  That  his 
adventure  under  such  circumstances  mani- 
fested In  no  slight  degree  the  want  of  ordi- 


nary care  can  hardly  be  disputed.  His  con- 
duct would  seem  to  constitute  a  greater  de- 
parture from  the  course  of  common  prudence 
exacted  of  every  individual  than  that  ex- 
posed and  discussed  In  Brett  r.  Frank  &  Co., 
162  CaL  736,  124  Pac.  437. 

Treating  this  action,  therefore,  as  subject 
to  the  general  law  of  negligence,  it  is  ex- 
tremely doubtful  whether  a  verdict  for  the 
plaintiff  would  be  supported.  However,  we 
may  waive  the  question  whether  the  verdict, 
r^;ardless  of  any  errors  that  may  have  been 
committed,  could  legally  have  been  rendered 
for  the  plaintiff,  and  proceed  to  pay  some  at- 
tention to  the  spedflcatlons  of  the  alleged 
mistakes  of  the  trial  court 

[4,  S]  The  witness,  Z.  U  Brown,  was  asked 
this  question: 

"But  at  the  plaee  where  he  fell  you  do  not 
know  whether  there  was  a  board  or  not?" 

He  answered: 

"I  do  not  know  whether  he  knocked  this  one 
off  on  his  fall;  that  it  tilted  with  him,  or  it  had 
been  off  before;  but  from  appearances  to  me, 
it  looked  like  that  he  bad  partly  slipped  on  and 
had  stepped  on  the  end,  and  it  had  tilted  with 
him  and  pitched  off  with  him." 

Then  followed: 

"Q.  7oa  do  not  know  anything  about  that; 
you  are  just  guessing  at  it? 

"The  Court:    The  witness  has  answered. 

"Mr.  Thomas:  I  move  that  that  part  of  the 
answer  b«  stricken  out  a*  not  responsive  to  the 
question." 

The  motion  was  denied.  It  Is  no  doubt 
true,  as  stated  in  Healy  v.  Visalla,  etc.,  K.  R. 
Ca,  101  Cal.  585,  36  Paa  125,  that  "the  bor- 
der line  between  fact  and  opinion  Is  often 
very  indistinct  and  the  statement  of  a  fact 
is  frequently  only  an  opinion  of  the  witness," 
but  the  theory  apon  which  the  case  was  tried 
required,  of  the  jury  to  find  as  a  material  fact 
in  the  case  whether  said  board  was  on  top  of 
the  flume  Just  prior  to  the  accident  and  to 
Iiermit  the  witness  to  state  his  opinion  that 
it  was  so  situated  was  equivalent  to  a  ruling 
that  he  might  declare  that  It  appeared  to  him 
that  defendant  was  not  negligent  in  the  re- 
spect claimed  by  the  plaintiff.  It  appears  to 
us,  without  citing  the  authorities,  that  the 
(pinion  of  the  witness  was  not  admissible 
and  that  portion  of  his  answer  might  very 
properly  have  been  stricken  out  However, 
the  motion  was  made  simply  upon  the  ground 
that  it  was  not  responsive  to  the  question, 
and  appellant  did  not  specify  the  particular 
portion  that  he  desired  eliminated.  Hence 
the  ruling  was  technically  Justifiable. 

[t]  The  second  complaint  as  to  the  rulings 
of  the  court  involves  the  denial  of  a  motion 
to  strike  out  an  answer  somewhat  of  the 
nature  of  an  opinion,  but  It  was  responsive 
to  the  question  to  which  no  objection  was 
made.    The  objection  was  therefore  too  late. 

[7]  On  cross-examlnatitm  of  Z.  L.  Brown 
be  was  asked  what  the  walk  boards  were 
used  for,  and  after  answering  the  question  he 
volunteered  a  statement  as  to  a  conversation 
which  he  had  with  his  brother,  the  deceas^ 
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No  objection  was  made  to  It,  but  on  redirect 
examination  appellant  attempted  tmsuccess- 
fnlly  In  face  of  an  objection  to  have  the  wit- 
ness state  definitely  when  this  conversation 
took  place.  The  matter  was  purely  hearsay 
and  not  relating  to  the  subject  Involved  In 
the  question  of  respondent,  and  the  fact  that 
no  motion  was  made  to  have  the  answer 
stricken  ont  did  not  warrant  any  further  ef- 
fort to  elucidate  the  incompetent  testimony. 
Besides,  the  witness  had  stated  when  the 
conversation  occurred  and  ito  repetition 
would  have  accomplished  no  good. 

[I]  Tlie  plaintiff  was  asked  about  a  con- 
versation between  the  deceased  and  J.  £!■ 
Pogue,  sui)erlntendent  of  respondent,  the  pur- 
pose being  to  show  a  promise  to  furnish  run- 
ning boards,  and,  an  objection  being  made, 
after  some  discussion  between  counsel,  the 
court  said: 

"It  would  not  be  competent  until  you  prove 
that  there  were  no  running  boards  at  the  point 
where  he  felL" 

Complaint  is  made  of  this  remark  as  an 
invasion  of  the  province  of  the  jury  tn  that 
it  amounted  to  a  declaration  by  the  court 
that  no  such  proof  bad  been  offered,  whereas 
it  is  contended  that  a  witness  had  already 
testified  to  that  effect.  No  donbt  the  expres- 
sion was  somewhat  imfortunate,  but  we  tliink 
from  the  context  and  the  language  used  that 
the  court  had  in  view  only  the  order  of  proof, 
and  that  it  was  so  understood  by  the  jury. 
If  appellant  believed  that  the  suggestion  of 
the  court  might  be  Interpreted  by  the  jury  as 
an  expression  of  opinion  on  the  credibility 
of  any  witness  or  the  weight  of  the  evidence 
he  should  have  specifically  objected  In  order 
that  the  court  might  obviate  any  such  result. 
Moreover,  we  find  in  the  instructions  a  clear 
statement  as  to  the  right  and  duty  of  the 
jury  to  pass  upon  these  considerations,  and 
an  unmistakable  disclaimer  of  any  right  or 
disposition  by  the  judge  to  decide,  or  to  ex- 
press any  opinion  upon  any  question  of  fact. 
Under  the  circumstance,  said  remark  could 
have  resulted  in  no  harm. 

[9,10]  It  is  contended  that  the  court  was 
In  error  in  refusing  to  allow  a  certain  wit- 
ness to  testify  as  to  the  condition  of  the 
flnme  at  other  points  than  the  one  where  the 
deceased  fell,  it  being  declared  by  the  trial 
judge : 

"So  far  as  the  condition  of  the  flume  at  oth- 
er points  it  is  immnterial  in  this  cas^.  No  mat- 
ter what  the  condition  was  at  other  points,  that 
would  not  cause  the  accident." 

Generally  speaking,  no  doubt,  there  must 
be  some  causal  connection  between  the  acci- 
dent and  the  negligence  to  permit  evidence 
of  the  latter,  and  since  It  is  apparent  that 
the  absence  of  boards  at  other  points  did  not 
contribute  to  the  fall  and  death  of  the  deceas- 
ed, it  would  seem  that  the  ruling  was  correct 
But  assuming  that  such  evidence  was  ad- 
missible to  show  willful  and  wanton  negli- 
gence on  the  part  of  respondent,  it  is  suffi- 
cient to  say  that  no  such  issue  was  tendered 


by  the  complaint.  Besides,  several  witness- 
es testified  without  objection  that  boards 
were  missing  at  other  points,  it  was  admitted 
by  some  of  the  witnesses  for  the  defendant, 
and  there  was  no  evidence  to  the  contrary. 
The  ruling  then,  at  any  rate,  was  without 
prejudice.  Indeed,  the  defense  as  to  the 
boards  was  that  they  were  properly  supplied 
at  the  place  of  the  accident,  and  that  the 
whole  matter  was  under  the  control  and  di- 
rection of  decedent  There  are  several  oth- 
er similar  rulings  of  which  complaint  is  made, 
but  they  do  not  require  special  notice. 

[11]  The  court  might  properly  have  allow- 
ed the  witness  Pogue  to  answer  the  question : 

"Just  or  what  is  the  state  of  your  feelings  to- 
wards Bennie  Brown,  representative  of  the  es- 
tate of  this  man?" 

However,  It  was  probably  not  apparent  to 
the  court  at  the  moment  that  the  purpose  of 
appellant  was  to  show  that  the  witness  was 
not  friendly  to  the  plaintiff,  and  appellant 
should  have  stated  what  he  had  In  yiew  In 
asking  the  question.  The  record  shows  alni- 
ply  that  the  witness  was  recalled  for  one 
question,  that  It  was  propounded  and  an  ob- 
jection made  upon  the  general  grounds  and 
sustained  by  the  court.  Besides,  the  ruling 
is  not  argued,  It  simply  being  noted  in  the 
brief  of  appellant  and  we  may  dIsmlM  it 
without  further  comment 

[12]  We  cannot  say  that  there  was  error 
In  the  refusal  of  the  request  to  have  the  Jury 
visit  the  scene  of  the  accident.  Under  sec- 
tion 610  of  the  Code  of  Civil  Procedure  this 
is  committed  to  the  discretion  of  the  court, 
and  we  find  no  abuse  of  that  discretion.  In- 
deed, the  practice  Is  a  dangerous  one,  aa  is 
well  known  to  the  profession,  and  from  an  ex- 
amination of  the  record  herein  we  are  satis- 
fied that  nothing  would  have  been  gained  had 
the  request  been  granted. 

As  to  the  instructions,  it  Is  claimed  that 
the  two,  No.  12  and  No.  30,  are  c<mtradlcti>- 
ry  and  irreconcilable.  But  appellant  Is  en- 
tirely at  fault  in  this  contention.  The  former 
is  based  upon  the  theory  that  It  was  the  duty 
of  defendant  to  keep  the  fiume  in  a  safe  con- 
dition, and  the  latter  that  the  decedent  was 
charged  with  that  responsibility.  There  was 
evidence  to  support  either  theory,  and  said  In- 
structions announced  the  principle  of  law  ap- 
plicable to  either  situation. 

[13, 14]  We  can  see  no  error  in  the  follow- 
ing instruction: 

"If  a  person's  own  want  of  ordinary  care  is 
the  proximate  canse  of  his  injury  or  death,  this 
is  contributory  negligence  on  his  part  and 
no  damages  can  be  recovered  from  another  per- 
son for  such  injury  or  death,  even  though  the 
negligence  of  such  other  person  may  also  have 
been  a  cause  of  the  injury  or  death,  and  there- 
fore if  it  appears  from  the  evidence  in  this  case 
that  deceased,  Marcellus  Brown,  in  walklnx 
along  said  flume,  negligently  and  carelessly 
(from  lack  of  ordinary  care)  made  a  misstep 
and  fell,  which  faU  resulted  in  his  death,  and 
that  the  proximate  cause  of  his  death  was  due 
to  want  of  ordinary  care  on  his  part  then  plain- 
tiff cannot  recover  in  thla  action  and  your  vet^ 
diet  must  be  for  the  defendant" 
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The  contention  of  appellant  as  to  tills  In- 
Btractian  la  that  It  Ignores  the  doctrine  of 
"comparative!  negligence,"  as  provided  In 
what  Is  known  as  the  Roaeberry  Act  of  1911. 
But  that  law  was  repealed  by  the  Workmen's 
Compensation  Act  of  1013,  and  the  accident 
herein  occurred  after  the  latter  statute  be- 
came operative.  The  said  Compensation  Act 
does  not  recognise  the  doctrine  of  "compara- 
tive negligence."  Indeed,  that  statute  pro- 
vides that  the  remedy  provided  therein  shall 
be  the  exclusive  remedy  for  the  securing  of 
damages  against  an  employer  for  the  death 
of  or  injuries  to  the  employ*,  except  "that 
when  the  injury  was  caused  by  the  employ- 
er's gross  negligence  or  willful  misconduct, 
and  such  act  or  failure  to  act  causing  such 
Injury  was  the  personal  act  or  failure  to 
act  on  the  part  of  the  employer  himself, 
or  If  the  employer  be  a  partnership  on  the 
part  of  one  of  the  partners,  or  if  a  corpora- 
tl«Hi,  on  the  part  of  an  elective  oflBcer  or  of- 
ficers thereof,  and  such  act  or  failure  to  act 
Indicated  a  willful  disregard  of  the  life,  limb, 
or  bodily  safety  of  employes,  any  such  injur- 
ed employ*  may,  at  his  optlMi,  either  claim 
compensation  under  this  act  or  maintain  an 
action  at  law  for  damages."  The  plaintiff 
chose  the  latter  alternative,  and  it  is  there- 
fore plain  that  In  order  to  prevail  he  must 
have  shown  "gross  negligence"  and  "willful 
disregard  of  the  life,  limb,  or  bodily  safety 
of  the  employ*"  <m  the  part  of  an  elective  of- 
ficer of  the  corporation,  and  we  think  it 
equally  plain  that  his  action  would  be  defeat- 
ed by  the  fact  that  the  accident  was  due  to 
the  contributory  negligence  of  the  deceased. 
It  may  be  added  that  the  instruction  is  not  In 
conflict  with  the  doctrine  of  comparative  neg- 
ligence, since  it  contemplates  a  condition 
wherein  there  could  be  no  slight  negligence 
on  the  part  of  the  deceased. 

nsi  The  only  objection  made  to  Instruction 
No.  82  Is  that  there  Is  no  evidence  In  the  rec^ 
ord  that  there  were  t>oards  or  a  board  on  top 
of  the  flume  at  the  particular  place  where 
Mr.  Brown  felL  Appellant  is  mistaken  in  that 
contention.  It  Is  true  no  one  could  swear  pos- 
itively that  such  was  the  case,  but  It  is  a 
fair  Inference  from  the  testimony  of  certain 
witnesses  that  the  flume  was  so  supplied  at 
that  point,  and  It  could  not  be  said  that  there 
was  no  support  for  the  hypothesis  suggested 
by  said  instruction. 

[II]  Appellant  complains  of  the  action  of 
the  court  in  refusing  certain  Instructions 
prepared  by  him.  The  flrst  of  these  was 
properly  rejected  because  it  instructed  the 
Jury  to  find  for  the  plaintiff  if  they  believed 
the  flume  was  not  properly  supplied  with  run- 
ning boards  by  the  superintendent  of  respond- 
ent. It  would  have  nullified  the  Instruction 
and  evidence  as  to  contributory  negligence 


and  the  asserted  condition  that  the  deceased 
had  complete  charge  of  the  flume. 

The  instruction  directing  the  Jury  that  they 
could  not  assume  that  it  was  the  duty  of  the 
deceased  to  provide  the  runway  simply  be- 
cause he  was  the  foreman  might  well  have 
been  given,  but  it  was  sufficiently  covered 
by  other  instructions,  particularly  the  one 
defining  the  duty  of  the  "foreman"  and  also 
of  the  "superintendent" 

[17]  The  instruction  proposed  reciting  the 
duty  of  the  employer  was  properly  refused 
because  requiring  a  verdict  for  the  plaintiff, 
regardless  of  the  contributory  negligenae 
of  decedent.  As  far  as  the  instruction  embod- 
ied a  correct  principle  of  law.  It  was  cover- 
ed by  the  charge  given  by  the  court. 

[18]  There  was  no  error  In  refusing  tibia 
instruction : 

"Yon  are  inatmeted  that  an  officer  of  a  corpo- 
ration has  no  authority  to  delegate  special  pow- 
ers conferred  upon  him  which  involves  the  ex- 
ercise of  judgment  or  discretion,  unless  he  is 
expressly  authorized  to  do  so,  and  the  burden  of 
ahowing  such  authority  is  upon  the  party  alleg- 
ing «ncn  delegation." 

The  said  principle,  although  unobjection- 
able In  some  cases,  has  no  application  here. 
The  deceased,  if  he  agreed  to  perform  said 
duty,  would  be  estopped  from  urging  his 
want  of  authority  as  an  excuse  for  his  failure 
to  attempt  at  least  to  comply  with  his  agree- 
ment, end  his  administrator  would  be  in  no 
better  position.  Besides,  if  the  superintend- 
ent had  no  power  to  delegate  such  author- 
ity, the  corporation  might  ratify  the  act,  and 
it  may  be  further  said  that  the  authority  In 
controversy  did  not  involve  Judgment  and 
discretion,  the  purchase  and  placing  upon  a 
flume  of  walking  boards  being  a  very  simple 
matter  and  not  requiring  any  special  skill. 

The  last  refusal  complained  of  does  not  in- 
volve prejudicial  error.  As  to  the  duty  of 
the  superintendent,  it  is  covered  by  the  in- 
structions given,  and,  like  some  other  Instruc- 
tions proposed,  it  ignored  the  doctrine  of 
contributory  negligence,  and,  besides,  it  di- 
rected a  verdict  for  the  plaintiff  if  the  Jury 
believed  that  the  defendant  was  chargeable 
with  the  want  of  ordinary  care,  whereas,  as 
we  have  seen.  It  was  necessary  to  show  gross 
negligence. 

Another  Important  point  made  by  respond- 
ent Is  that  the  complaint  falls  to  show  that 
plaintiff  was  entitled  to  any  relief  in  this  ac- 
tion. The  position  is  taken  In  view  of  the  pe- 
culiar provision  of  the  Workmen's  Compensa- 
tion Act  to  which  we  have  already  referred. 
There  Is  force  In  the  contention,  but  we  need 
not  consider  It,  as  we  are  satisfied  that  for 
the  reasons  already  stated,  the  judgment 
should  be  affirmed,  and  It  Is  so  ordered. 

We  concur:  OHIPMAN,  P.  J.;  HART,  J, 
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PARKINSON  v.  LANGDON  rt  aL 
(CiT.  1661.). 

(District  Court  of  Appeal,  Third  District,  Call- 
fomia.    Jan.  28,  1018.) 

1.  Landlord  and  Tenant  <^=331(2)— Bbeaoh 
OF  Lease— Profits— Statute. 

Where  plaintiff  leased  land  to  defendants, 
they  to  plant  it  to  beana  and  to  share  the  crop 
with  plaintiff  in  certain  proportions  for  defend- 
ants' breach  and  failure  to  plant,  under  Civ. 
Code,  §  3300,  providing  that  for  the  breach  of 
an  obliKation  arising  from  contract,  the  measure 
of  damages  is  the  amount  which  will  compen- 
sate the  party  aggrieved  for  all  the  detriment 
proximately  caused,  or  which,  in  the  ordinary 
course  of  things,  would  be  likely  to  result,  plain- 
tiff could  recover  the  profits  which  would  ordi- 
narily and  naturally  in  the  usual  course  of 
things  have  been  derived  from  defendants'  per- 
formance of  their  contract. 

2.  Landlohd  and  Tenant  $=>331  (6)— Breach 
OF  Sublease— Reiation  or  Sublessor  to 
Lessob— Immatbriautt. 

The  relation  of  plaintiff  to  his  lessor  was 
immaterial  in  plaintiff's  action  against  his  own 
lessees  for  breach  of  their  contract  to  plant  the 
land  to  beans  and  share  the  crop. 

Appeal  from  Superior  Court,  Sacramento 
County;   Charles  O.  Buslck,  Judge. 

Action  by  J.  B.  Parkinson  against  C.  H. 
Langdon  and  another.  From  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Elliot  &  Atkinson,  of  Sacramento,  for  ap- 
I)ellaut8.  White,  Miller,  Needham  &  Harber, 
of  Sacramento,  for  respondent. 

CHIPMAN,  P.  J.  It  is  alleged  In  the  com- 
plaint: That  on  May  29,  1915,  plahitiff  and 
defendants  entered  Into  a  contract  of  lease 
whereby  defendants  as  tenants  of  plaintiff 
agreed,  among  other  things,  to  cultivate  and 
farm  to  beans  for  the  proper  cropping  season 
of  1915,  and  in  a  good  and  farmerlike  man- 
ner certain  lands  and,  among  others,  a  por- 
tion described  as  part  of  section  8,  township 
9  north,  range  4  east,  containing  40  acres, 
more  or  less,  which  was  "to  be  staked  out 
and  designated  by  plaintiff  as  provided  In 
said  contract  of  lease."  That  plaintiff,  short- 
ly after  the  execution  of  said  contract,  "did 
stake  off  and  designate  the  40  acres  of  said 
section  8  to  be  included  in  and  to  be  the  40 
acres  subject  to  said  contract,"  and  that 
about  May  29,  1915,  plaintiff  pnt  defendants 
In  possession  of  said  40-acre  tract  pursuant 
to  said  contract.  That  said  40  acres  was  fer- 
tile land  capable  of  producing  profitable  crops 
of  beans,  and  that  "a  good,  abundant,  and 
profitable  crop  of  beans  could  have  been  easi- 
ly grown  and  produced  thereon  during  the 
cropping  season  of  1915,  which  season  ex- 
tends from  about  June  1st  to  September  25th 
of  the  year."  That  plaintiff  has  duly  per- 
formed all  the  conditions  and  covenants  un- 
dertaken by  ihlm  to  be  performed.  That 
about  June  15, 1915,  the  said  contract  was  by 
mutual  consent  of  the  parties  thereto  "modi- 
fied so  that  It  was  understood  and  agreed 
that  plalntlfTs  share  of  the  bean  crop  for  the 


season  of  1915  to  be  grown  and  prodaced  by 
defendants  on  said  40  acres  In  said  section  8 
should  be  only  45  per  cent  of  the  crop  In- 
stead of  60  per  cent,  as  specified  In  said 
original  agreement,  but  said  original  agree- 
ment was  not  in  any  other  respect  changed 
or  modified."  It  is  then  alleged:  That  de- 
fendants did  not  plant  said  40  acres  of  land 
or  attempt  to  plant  upon  the  same  any  crop 
of  beans  or  any  crop  whatever,  "and  did  not 
at  the  proi)er  season,  or  at  any  time,  or  at 
all,  till  and  cultivate  said  land,  or  any  part 
thereof,  in  a  good  and  farmerlike  manner,  or 
in  any  manner  whatever,  or  at  all,"  and  did 
not  In  any  manner  prepare  said  land  for  the 
planting  and  raising  of  a  crop  of  beans,  or 
any  crop,  during  said  season,  and  did  not 
plant  the  said  land  to  beans  or  to  any  crop 
whatever,  but  "allowed  the  proper  time  and 
season  for  the  plowing  of  said  ground  and 
for  the  planting  and  sowing  of  a  crop  of 
beans  thereon,  and  for  the  cultivation  of  said 
crop,  to  go  by;  and  defehdants  wholly  failed, 
neglected,  and  refused  to  cultivate  said  40 
acres,  or  to  raise,  or  attempt  to  raise,  and 
produce  any  crop  whatever  thereon."  That 
had  defendants  "at  the  proper  time  and  in 
the  proper  manner  prepared  said  land  for  the 
planting  of  a  crop  thereon,  and  had  sown  and 
planted  said  40  acres  to  beans,  and  bad  at 
the  proper  season  and  in  a  good  and  farmer- 
like  manner  tilled  and  cultivated  said  crop 
and  otherwise  performed  the  covenants  and 
conditions  of  said  contract  to  be  performed 
by  them,  said  40  acres  of  land  would  have 
produced  and  yielded  for  the  bean-cropping 
season  of  1915  a  large,  abundant,  profitable, 
bounteous,  and  valuable  crop,  and  that  plaln- 
tlfTs share  thereof,  pursuant  to  the  terms  of 
said  contract,  would  have  been  no  less  than 
450  sacks  of  beans,  of  the  value  of  $1,620,  in 
which  sum  plaintiff  has  been  damaged  by 
defendants  because  of  their  failure  to  per- 
form their  contract  aforesaid,  and  by  reastm 
of  their  neglect,  failure,  and  refusal  to  com- 
ply with  the  conditions  thereof,  and  to  plant 
and  cultivate,  grow,  and  harvest  a  crop  of 
beans  on  said  40  acres  of  land  pursuant  to 
the  terms  of  said  contract" 

Among  the  provisions  of  said  contract  of 
lease,  It  was  provided  that  the  land  was  to 
be  used  for  the  purpose  of  raising  a  crop  of 
beans  thereon,  and  for  no  other  purpose,  un- 
less agreed  upon  between  the  parties;  that 
the  defendants  "shall  till  and  cultivate  in  a 
good  and  farmerlike  manner  all  of  the  said 
premises  which 'are  susceptible  of  profitable 
tillage  and  cultivation,  and,  In  proper  season, 
shall  sow  and  plant  the  same  in  the  crop 
above  specified,  and  shall  furnish  the  neces- 
sary seed  therefor  of  clean  and  sound  qual- 
ity, and,  in  the  proper  season,  shall  harvest 
the  said  crop,  and  immediately  upon  harvest- 
ing thereof  shall  deliver  to  the  owner  In  the 
field,  and  without  expense  to  the  owner,  ex- 
cept that  the  owner  shall  provide  sufficient 
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sacks  to  contain  hla  share  of  the  crops,  a 
full  Ofty-hundreths  (.50)  share,  quantity  and 
quality  considered,  of  all  of  the  crop  har- 
vested on  the  aforesaid  section  8." 

In  their  answer  defendants  admit  the  execu- 
tion of  the  contract  as  alleged,  with  Its  sub- 
sequent Diodlflcatlon  as  alleged,  but  deny  that 
the  plaintiffs  staked  off  the  40  acres  as  alleg- 
ed In  the  complaint,  and  deny  that  It  Is  rich 
and  fAtlle  land  capable  of  profitable  tillage 
and  cultivation  for  the  production  of  profita- 
ble or  any  crops  of  beans,  and  deny  that  a 
profitable  crop  of  beans  could  have  been 
easily  or  otherwise  grown  on  said  land  dur- 
ing the  cropping  season  of  1915  or  otherwise; 
deny  that  plaintiff  put  the  defendants  In  pos- 
session of  the  said  lands;  admit  as  to  said 
40  acres  the  defendants  did  not  plant  or 
raise  or  grow  or  cultivate  a  crop  of  beans  or 
any  crops  thereon  during  the  cropping  season 
of  1915,  and  allege  that  "without  fault  on 
their  part,  by  reason  of  the  overflowed  and 
flooded  condition  of  said  land  at  all  times 
during  the  proper  season  for  the  cultivation 
of  the  same  In  1015,  it  was  impossible  to 
profitably  or  otherwise  cultivate  said  40  acres 
of  land  to  beans  or  to  put  in  or  grow  any 
crops  thereon  during  the  cropping  season  of 
1915." 

The  cause  was  tried  by  the  court  without  a 
Jury.  The  court  found,  among  other  things : 
"That  said  40  acres  was  and  Is  land  capable 
and  susceptible  of  profitable  tillage  and  cul- 
tivation, and  capable  of  producing  a  profita- 
ble crop  of  beans,  and  that  a  profitable  crop 
of  beans  could  have  been  grown  and  produced 
thereon  during  the  cropping  season  of  1915 
by  compliance  with  the  terms  of  said  lease, 
lliat  plaintiff  duly  performed  and  complied 
with  all  the  conditions  and  covenants  of  the 
said  contract  of  lease  on  his  part  to  be  per- 
formed and  complied  with."  That  defendants 
did  not,  nor  did  either  of  them,  plant  or  at- 
tempt to  plant  or  grow  or  cultivate  a  crop  of 
beans  on  said  land  during  the  season  of  1915, 
and  no  crop  was  produced  thereon  during 
that  season.  "That  plalntUf  has  not  received, 
nor  will  he  receive,  any  rental  or  rent  what- 
ever from  said  land  for  the  bean-cropping 
season  of  1915.  The  court  further  finds  that 
if  defendants  had  farmed  In  a  good  and  farm- 
erllke  manner  the  land  above  described,  and 
had  sown  and  planted  the  said  40  acres  to 
beans,  and  had  at  the  proper  time  tilled  and 
cultivated  said  crops,  said  40  acres  would  have 
produced  and  yielded  for  the  bean-cropping 
season  of  1915  a  profitable  crop  of  beans," 
and  that  said  land  "would  have  produced  a 
valuable  and  profitable  crop  of  beans  of  an 
average  yield  of  not  less  than  ten  100-poimd 
sacks  per  acre,"  and  would  have  brought  3^^ 
cents  per  pound  delivered  In  the  field,  and  the 
plaintiffs  share  thereof  would  have  been 
$630  at  the  time  for  delivery  thereof  to  plaia- 

tiir. 

Judgment  was  entered  accordingly  in  fa- 
vor of  plaintiff  for  the  sum  of  $630,  with  in- 
terest and  costs.    Defendants  appeal  from 


I  the  Judgment,  and  bring  the  record  here  un- 
der the  alternative  method. 

AK)ellant8  challenge  the  sufficiency  of  the 
evidence  to  sustain  the  findings  as  to  the 
quantity  of  beans  the  land  would  have  pro- 
duced had  it  been  cultivated  in  accordance 
with  the  terms  of  said  lease.  Plaintiff's  evi- 
dence consisted,  in  part,  of  the  testimony  of 
witnesses  who  were  familiar  with  bean  grow- 
ing as  a  branch  of  farming  and  with  tbl^ 
particular  40  acres  of  land ;  its  adaptability 
to  raising  beanS;  its  condition  in  respect  of 
moisture,  and  other  factors  affecting  the  prac- 
ticability of  planting  heans  in  time  to  ma- 
ture a  crop  during  the  season  of  1915.  They 
also  testified  that  they  were  acquainted  with 
the  land  immediately  adjoining  the  land  In 
question  and  In  the  immediate  neighborhood 
of  like  quality  surrounded  with  like  condi- 
tions, and  the  yield  of  beans  grown  on  such 
land  with  proper  cultivation  during  the 
cropping  season  of  1915.  They  also  testified 
to  the  quantity  of  beans  the  land  in  question 
would  have  produced  in  1915  had  it  been 
properly  prepared,  planted  to  beans,  and 
cared  for  in  a  farmerlike  manner.  So  far 
as  we  can  discover,  the  testimony  went  to 
every  fact  necessary  to  show  that  this  40- 
acre  tract  was  good  bean  land;  that  It  could 
have  been  planted  to  beans  in  time  to  have 
matured  the  crop,  and  would  have  produced 
the  quantity  foiud  by  the  court  had  defend- 
ants complied  with  the  terms  of  their  con- 
tract. It  is  true  there  was  conflict  in  respect 
of  some  of  the  material  facts,  but  the  trtal 
court  resolved  whatever  doubt  may  have  been 
created  by  such  conflict,  and  with  its  deci- 
sion on  the  facts  we  cannot  interfere. 

Appellants  contend  that  the  court  adopted 
an  erroneous  measure  of  damages,  and  should 
have  limited  the  damage  to  the  rental  value 
of  the  land,  thus  presenting  the  pivotal  ques- 
tion in  the  case.  Section  3300  of  the  Civil 
Code  provides  that : 

"For  the  breach  of  an  obligation  arising  from 
contract,  the  measure  of  damages,  except  where 
otherwise  expressly  provided  by  this  Code,  is  the 
amoant  which  will  compensate  the  party  a^ 
grieved  for  all  the  detriment  proximately  eaased 
thereby,  or  which  in  the  ordinary  course  of 
things  would  be  likely  to  result  therefrom." 

No  hard  and  fast  rule  can  be  formulated 
by  which  It  may  be  determined  with  Invari- 
able certainty  to  what  cajses  or  class  of  eas- 
es the  Code  section  applies,  and  under  what 
circumstances  it  may  be  said  that  the  det- 
riment caused  by  the  breach  of  a  contract 
was  "proximately  caused"  by  the  breach, 
or  was  of  such  a  character  as  "in  the  ordi- 
nary course  of  things  would  be  likely  to  re- 
sult therefrom."  The  application  of  the  rule 
depends  much  upon  the  facts  in  the  given 
case.  In  the  case  of  Friend  &  Terry  L.  C6. 
V.  Miller,  67  Cal.  464,  8  Pac;.  40,  plaintiff 
sued  to  recover  for  lumber  sold  and  deliv- 
ered to  defendant  by  plaintiff.  Defendant 
Introduced  evidence  tending  to  show  that 
he  contracted  with  plaintiff  for  certain  pUes 
and  lumber  to  be  used  in  pursuance  of  a 
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contract  with  tbe  dralniige  commisslonera, 
which  he  had  agreed  to  finish  within  a  giv- 
en time,  all  of  which  was  known  to  plain- 
tiff, who  agreed  to  furnish  the  same  whoi 
required.  Defendant  then  offered  to  prove 
that  plaintlfl  failed  to  furnish  the  piles  in 
tirae,  whereby  he  was  delayed  In  the  com- 
pletion of  his  contract  and  failed  to  realize 
the  money  therefor,  which  he  would  other- 
wise hare  received  from  the  state  through 
the  drainage  commission.  Said  the  court: 
"By  tbe  delay  of  tbe  latter  in  delivering  the 
piles  defendant  suffered  loss,  was  compelled  to 
pay  for  the  use  of  a  pile  driver,  lost  bis  time, 
and  sustained  other  expenses  which  he  proved, 
and  as  the  verdict  was  for  less  by  $700  than  the 
amount  claimed  and  proved  by  plaintiff,  we  may 
reasonably  infer  defendant  was  allowed  a  deduc- 
tion on  account  of  tbe  damages  thus  sustained. 
He  sought,  but  was  prevented  from  proving, 
the  loss  he  sustained  by  failure  to  collect  the 
money  dae  him  from  the  state." 

The  court  held  that  the  failure  of  plain- 
tiff to  deliver  the  piles  In  time  was  the  re- 
mote cause  of  defendant's  failure  to  receive 
payment  from  the  state,  and  the  reason  tat 
so  holding  was  thus  stated : 

"This  is  not  a  loss  'wliich  in  the  ordinary 
course  of  things  would  be  Ukely  to  result'  from 
a  failure  to  deliver  under  the  contract.  It  was 
damages  which  could  not  well  have  been  con- 
templated by  the  parties  when  they  entered  into 
the  contract." 

But  as  to  the  other  damages  claimed,  tbe 
statute  afforded  a  rule  of  compensation.  In 
further  explanAtlon,  the  court  said: 

"The  fiiilnre  of  defendant  to  secure  compen- 
sation from  the  state  was  a  result  brought  about 
^y  the  intefposition  of  other  agencies,  depend- 
ent opon  independent  causes  over  which  plain- 
tiff and  defendant  had  no  control,  and  could  not 
have  contemplated.  It  was  a  loss  which  •  *  * 
was  too  remote  to  have  been  contemplated." 

This  decision  bad  its  coanteri>art,  as  was 
pointed  out  in  the  opinion.  In  a  case  cited 
at  section  254  of  Field  on  Damages,  where 
the  contract  was  to  furnish  a  threshing  ma- 
chine to  a  fanner  within  three  weeks,  know- 
ing it  was  needed  at  the  time  agreed,  and 
after  reasonable  efforts  to  secure  the  crop, 
the  plaintiff's  wheat  was  injured  by  tbe 
necessary  delay  in  saving  it  and  in  conse- 
quence of  a  rain;  the  farmer  sustained 
further  damage  from  a  fall  in  the  market 
price  of  wheat  before  It  could  be  kiln-dried 
and  got  re^dy  for  sale.  He  was  held  en- 
titled to  recover  the  loss  by  the  injury  to 
the  wheat,  but  not  to  the  change  in  the  mar- 
ket, as  the  former  might  w^i  have  been  in 
the  contemplation  of  the  parties,  but  not 
tbe  latter. 

The  rule  is  thus  stated  In  8  Bullng  Case 
Lew,  506: 

"As  in  the  case  of  damages  for  breach  of  con- 
tract generally,  a  recovery  may  be  had  for  loss 
of  profits  when,  and  only  when,  the  loss  is  such 
as  might  naturally  be  expected  to  follow  tbe 
breach.  Profits  which  would  ordinarily,  natu- 
rally, and  in  the  usual  coarse  of  things  have 
been  derived  from  performance,  and  tbe  loss  of 
which  flows  directly  and  naturally  from  the 
breach  of  the  contract  itself,  may  be  recovered, 
since  they  are  naturally  incident  to  the  con- 
tract, and  may  be  fairly  supposed  to  have  been 


within  the  contemplatlan  of  die  parties  when  it 
was  made." 

The  line  of  distinction  between  profits 
wlilch  are  ronote,  consequential,  or  not 
within  the  contemplation!  of  the  parties, 
and  those  which  are  proximate  and  abso- 
lute and  certain,  and  within  the  contempla- 
tion of  the  parties,  "seems  to  rest  in  the 
question  whether  they  are  to  arise  directly, 
out  of  the  contract  in  question  or  its  8nl>- 
Ject-matter,  and  to  constitute  the  immedi- 
ate fruits  of  the  contract,  or  whether  they 
are  to  result  from  collateral  engagemoits 
or  enterprises.  Where  the  profit  to  be  made 
was  the  inducement  to  the  contract,  sudi 
profit  is  the  measure  of  damageSL  So  a  re- 
covery may  be  had  for  the  loss  of  profits 
which  are  the  direct  and  immediate  fruits 
of  the  contract  itself.  Such  profits  are  not 
to  be  regarded  as  consequential,  remote^  or 
speculative  In  character,  but  are  regarded 
as  part  and  parcel  of  the  contract  itsell 
entering  into  and  constituting  a  portion  of 
its  very  elements,  something  sdpnlated  for, 
and  tbe  right  to  the  enjoyment  of  which  is 
Just  as  clear  and  plain  as  to  the  folfiUment 
of  any  other  stipulation."     Id. 

[1]  The  foregoing  is  about  as  satisfactory 
an  explanation  of  the  philosophy  of  the  rule 
as  we  can  find  in  the  t>ooks,  and,  tt  seems 
to  us,  furnishes  a  safe  guide  to  a  solutloa 
of  the  questlMi  here.  Tbe  contract  plain- 
ly shows  that  the  land  was  to  be  planted 
to  a  specific  crop,  and  none  other.  Both  par- 
ties understood  this  and  contracted  with 
reference  to  tliat  understanding.  PlalntUTs 
compensation  was  to  be  measured  by  an 
agreed  per  centum  of  this  q>eciflc  crop,  and 
not  otherwise.  Given,  land  suitable  for  grow- 
ing beans;  condition  of  soil,  climate,  mois- 
ture, etc.,  favorable  to  the  producUon  of  a 
profitable  crop,  and  nothing  supervening  to 
prevent  such  result  except  the  failure  of  the 
contracting  party  to  do  what  his  contract 
required  of  him,  it  seems  to  us  we  have  a 
clear  case  where  the  loss  to  the  lessor  "it 
such  as  might  naturally  be  expected  to  fol- 
low from  the  breadh,"  and  that  he  would 
be  entitled  to  the  "profits  which  would  or- 
dinarily and  naturally,  and  in  the  usual 
course  of  things,  have  been  derived  from 
performance,"  and  furnishes  an  Instance 
where  "the  loss  flows  directly  and  naturally 
from  the  breach  of  the  contract  itself,"  and 
is  recoverable,  since  the  loss  is  "naturally  in- 
cident to  the  contract,  and  may  be  fairly  sup- 
posed to  have  been  within  the  contemplation 
of  the  parties  when  it  was  made." 

In  Rice  v.  Whltmore,  74  CaL  618,  16  Paa 
601,  6  Am.  St  Rep.  479,  defendant  had  leas- 
ed certain  land  to  plaintiff  on  which  the 
latter  was  to  sow  grain,  paying  one-fOurtb 
of  the  grain  raised  as  rentaL  Defendant 
failed  to  give  plaintiff  possession  of  the 
land,  and  plaintiff  recovered  the  value  of  a 
crop  that  might  have  been  raised  on  the 
land  by  an  average  farmer  during  the  tenr. 
less  the  cost  of  raising  it    In  the  coae  of 
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Ulen  V.  Iios  HoUnos  Water  Co.,  25  GaL  App. 
106,  148  Pac.  268,  def aidant  was  under  con- 
ract  to  furnish  plalntlll  water  for  Irrigat- 
Qg  his  crop  of  potatoea  Defendant  failed 
o  keep  Its  contract,  and  plaintiff  lost  his 
Top.  It  was  held  tiiat  under  section  8300, 
)lvll  Code,  the  measnre  of  damages  was  the 
Market  value  of  the  potatoes,  at  the  selling 
tlace,  which  would  have  been  produced  had 
lefendani  kept  Its  contract,  less  the  expense 
if  growing  and  marketing  the  crop.  81ml- 
arly  held  In  a  similar  case — ChambeiB  ▼.  Bel- 
nore  Land  &  Water  Ca,  33  Cal.  App.  78^  164 
!>ac.  404,  applying  the  rule  as  stated  In  Teller 
'.  Bay,  151  Cal.  20«,  90  Paa  842,  12  U  B. 
L  (N.  8.)  267,  12  Ann.  Cas.  779.  A  some- 
what analogous  case  Is  Holt  Manufactnr- 
ng  Co.  T.  Thornton,  136  OaL  2S2,  68  Pac. 
08.  There  the  contract  was  to  commence 
tarvestlng  the  wheat  on  the  5th  of  July, 
vbereas  the  plaintiff  did  not  begin  the  work 
rntil  the  15th.  Plaintiff  sued  fbr  services, 
tnd  defendant  counterclaimed  that  by  rea- 
on  of  plaintiffs  delay  In  ^nunendng  the 
voik.  the  wheat  was  shelled  out  and  lost  to 
lefendant  Plaintiff  claimed  that  the  loss 
vas  too  remote  and  speculative  to  be  con- 
ildered  as  the  result  c^  its  breach.  It  wub 
leld  otherwise.     Said  the  conrt: 

"This  loM  was  not  8pecalatlTe  or  remote;  and 
ilthough  it  was,  no  donbt,  somewhat  difficnlt  to 
iz  the  amount  of  the  loss  with  great  accuracy, 
itill  there  was  ample  evidence  to  show  an 
tmoont  of  damage  exceeding  that  foand  by  the 
ury.  It  has  often  been  held  that  damages  may 
)e  recovered  for  the  destruction  of  merely  im- 
nature  growing  crops,  although  there  was  no 
ibsolate  certainty  that  they  would  ever  mature; 
or  'be  who  breaks  the  contract  cannot  wholly 
tscape  on  account  of  the  difficulty  which  his  own 
vrong  hag  produced  of  devising  a  perfect  mea- 
:ure  of  damages'  "—citing  Shoemaker  v.  Acker, 
.16  Cal.  238,  48  Pac.  62. 

[2]  Error  la  alleged  In  refusing  to  allow 
lefendants  to  show  in  the  cross-ezamina- 
lon  of  platntlff,  when  called  as  a  witness, 
bat  plaintiff  was  a  subtenant  of  the  owner 
f  the  land,  and  was  released  by  his  lessor 
rom  payment  of  rent.  The  relation  of 
lalntiff  to  his  lessor  was  immaterial.  Holt 
Manufacturing  Co.  ▼.  Thornton,  supra. 

The  judgment  Is  affirmed. 

We  concur:    BUBNBIT,  J.;  HABT,  J. 

[68  CM.  M) 

(EBMAN-AMEBICAN'  BANK  OP  BLACK- 

BUBN  et  bL  V.  RUSH  et  aL    (Mo.  8418.) 
Supreme  Conrt  of  Oklahoma.    March  12, 1918.) 

(Syllabu*  hy  ih»  Court.) 
ipPEAl,  AND   Ekrob   «=s>907(2),   1002— Ovkb- 
BDUifO  at  DjEiroBKEB  TO  EvinxnCB^YKB- 

SICT— AlTIBliAMOK. 

In  an  action  for  damages  for  breach  of  con- 
ract,  where  it  appears  the  evidence  reasonably 
>ndg  to  support  the  allegations  of  the  petition 
nd  to  sustain  the  plaintiff's  theory,  the  jndg- 
lent  of  the  lower  court  in  overruling  a  demnr- 
>r  to  the  evidence  will  not  be  reversed;  and, 
lere  being  a  conflict  in  the  evidence  on  the  is- 


sues properly  snbmltted  to  the  Jury,  tii«  }ndg- 
ment  baaed  upon  the  verdict  will  not  be  set 
aside  by  this  conrt. 

Error  from  District  Court,  Pawnee  Coun- 
ty; Geo.  B.  Merritt,  Judge. 

Action  by  J.  J.  Rush  and  others  against 
the  Oerman-Amerlcan  Bank  of  Blackburn 
and  another.  Judgment  for  plaintiffs,  and 
defendants  bring  error.    Affirmed. 

McNeill  &  McNeill,  of  Pawnee,  tot  plain- 
tiffs In  error.  McCollum  A  McCollnm,  of 
Pawnee,  for  defendants  in  error. 

OWBN,  J.  This  proceeding  Is  prosecuted 
to  reverse  the  Judgment  of  the  county  conrt 
of  Pawnee  county,  rendered  In  an  action 
brought  hy  the  defendants  In  error  against 
the  plaintiffs  In  error  for  damages  sustained 
by  the  breach  of  a  contract,  under  the  terms 
of  which.  It  was  alleged,  plaintiffs  in  error 
were  to  return  to  defendants  in  error  certain 
personal  property  taken  under  a  chattd 
mortgage. 

The  assignments  of  error  are  to  the  action 
of  the  court  in  overmling  a  demurrer  to  the 
evidence  of  the  plaintiffs  below  and  to  the 
sufficiency  of  the  evidence  to  support  tUe 
Judgment.  The  controversy  was  whether  the 
defendants  had  a  rigtet  to  retain  possession 
of  one  of  the  mules,  described  in  the  mort- 
gage, In  satisfaction  of  court  costs  accrued 
in  another  lawsuit,  and  until  one  of  the 
plaintiffs  signed  another  deed.  It  was  ad- 
mitted by  Poos,  acting  for  himself  and  for 
the  bank,  that  be  had  retained  the  mule  for 
that  purpose.  The  testimony  on  this  point 
was  conflicting.  It  being  the  contention  of 
.  the  plaintiffs  below  that  all  the  chattels  were 
to  be  returned  to  them  upon  the  delivery  of 
a  certain  deed,  and  that  their  ^tt  of  the 
contract  had  been  fuUy  complied  with.  We 
have  examined  the  evidence  as  it  appears  In 
the  case-made,  and  there  was  sufficient  com- 
petent evidence  sustaining  this  contention  to 
require  the  case  to  be  submitted  to  the  jury. 
The  Issues  were  submitted  under  instructions 
requested  by  the  defendants. 

There  being  competent  evidence  reasonably 
tending  to  support  the  verdict,  under  the  set- 
tled rule  in  actions  of  this  ctiaracter,  the 
judgment  of  the  lower  court  will  be  affirmed. 
All  the  Justices  concur. 


(88  OU.  57} 
BIIBX  et  aL  ▼.  ROBERTS  et  aL    (N'o.  8633.) 

(Supreme  Conrt  of  Oklahoma.    Mardi  12,  1918.) 

(Bvllabut  Iv  the  Court.) 

Appbai,  and  Ebbob  «=>77S(2)—BBixro— Dis- 
missal. 
No  brief  having  been  filed  on  behalf  of  the 
plaintiffs  in  error,  nor  cause  shown  for  the  fail- 
ure to  file  at  the  time  the  cause  is  assigned  for 
submission,  the  appeal  wOI  be  treated  as  aban- 
doned, and  acc6rdingly  dismissed. 
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Error  from  District  Court,  Mnskogee  Coun- 
ty; R.  P.  De  Graffenrfed,  Judge. 

Action  between  J.  S.  Bilby  and  others  and 
Cleveland  Roberts  and  others.  Judgment 
for  the  latter,  and  the  former  bring  error. 
Dismissed. 

Rlttenhouse  te  Brown,  of  Wagoner,  for 
plaintiffs  in  error.  Watts  &  Molony,  of  Wag- 
oner, for  defendants  In  error. 

PE^  CURIAM.  This  cause  comes  on  to  be 
heard  upon  the  motion  of  the  defendants  in 
error  to  dismiss  the  appeal  filed  herein,  upon 
the  gronnd  that  "plaintiffs  In  error  have  not 
filed  brief  within  the  time  required  by  law 
and  the  rules  of  this  court." 

The  records  show  that  this  cause  was  set 
for  submission  upon  the  merits  on  the  12th 
day  of  February,  1918;  tbat  upon  said  date 
no  brief  bad  been  filed  by  the  plaintiffs  In 
error,  nor  cause  sbown  for  the  failure  to 
file  at  that  time.  No  brief  on  behalf  of  ei- 
ther party  has  since  been  filed.  In  Dykes  v. 
Markham,  44  Okl.  669,  146  Pac.  434,  the  syl- 
labus reads: 

"No  briefs  having  been  filed  on  behalf  of  the 
plaintiff  in  error,  nor  cause  shown  for  the  fail- 
ure to  file  at  the  time  the  cause  is  assigned  for 
aabmission,  the  appeal  will  be  treated  as  aban- 
doned, and  accordingly  dismissed." 

To  the  same  effect  la  El  Reno  Vlt  Brick 
A  T.  Co.  V.  Raymond  Co.,  44  Okl.  676,  146 
Fac.  21. 

Upon  the  authority  of  these  cases  the  ap- 
peal herein  is  dismissed. 


AMERICAN  CENT.  INS.  CO.  v.  BOYLE. 
(No.  8383.) 

(Supreme  Court  of  Oklahoma.    March  12, 1918.) 
fSvUdbut  Iv  <M  Court.) 

INSUBANCE     €=»632— FiRK     IlTSUBANCS— PXTI- 

Ti0!»— Cause  of  Action. 
Where  a  fire  insurance  company  issues  Its 
standard  policy  insuring  plaintiff  against  loss 
by  fire  of  certain  personal  property  therein  de- 
scribed, "while  located  and  contained  as  describ- 
ed herein,  and  not  elsewhere,  to  wit:  [Describ- 
ing the  building  wherein  the  property  is  locat- 
ed]," a  petition  which  fails  to  state  that  at  the 
time  of  fire  the  insured  property  was  located  in 
said  building  fails  to  state  a  cause  of  action. 
Miller  t.  Conn.  Fire  Ins.  Co.,  47  Okl.  42,  151 
Pac.  605. 

CJommlssioners'  Opinion,  Division  No.  8. 
Error  from  District  Court,  Coal  County;  J. 
H.  Unebaugh,  Judge. 

Action  by  Charles  May,  Constable,  against 
3,  W.  Boyle  and  the  American  Central  In- 
surance (Company,  with  cross-petition  by  de- 
fendant Boyle,  Demurrer  of  American  Cen- 
tral Insurance  Company  to  the  answer  of 
cross-petition  of  defendant  Boyle  overruled, 
and  Judgment  rendered  for  Boyle  against  the 
company,  and  it  brings  error.  Reversed,  and 
cause  remanded,  with  directions  for  a  new 
trial. 


Scothom  ft  McRlU,  of  Oklahoma  City,  for 
plaintiff  in  error.  Geo.  Trice,  of  Coalgate^  for 
defendant  in  error. 

PRYOR,  C.  This  action  was  eommoiced 
on  the  28tb  day  of  February,  1914,  in  tlie 
district  court  of  Coal  county,  OkL,  by  Cbaa. 
May,  constable,  against  J.  W.  Boyle  and  the 
American  Central  Insurance  Company,  to  re- 
cover on  a  certain  insurance  policy  given  to 
Insure  against  loss  by  fire.  The  questions 
presented  on  appeal  arise  out  of  the  contro- 
versy between  the  insurance  company  and  J. 
W.  Boyle,  the  insured.  The  policy  sued  upon 
was  issued  by  the  insurance  company  to  J.  W. 
Boyle,  insuring  property  belonging  to  the  said 
Boyle.  In  bis  answer  to  the  petition  of  tlie 
plaintiff,  Cbaa  May,  and  In  his  crosa-petitioa 
against  the  said  insurance  company,  the  said 
Boyle  claimed  that  he  was  the  owner  of  tiie 
property  insured,  and  was  entitled  to  tbe  pro- 
ceeds provided  for  in  the  policy  for  tbe  los 
sustained  by  reason  of  the  destruction  of  his 
property.  The. defendant  the  American  Cen- 
tral Insurance  Company  demurred  to  tbe  an- 
swer and  cross-petition  of  J.  W.  Boyle  on  tbe 
ground  that  the  cross-petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  it  The  demurrer  was  overruled  by 
the  trial  court,  and  on  trial  Judgment  was 
rendered  for  the  cross-petitioner,  J.  W.  Boyle, 
against  the  insurance  company,  from  wlilcb 
Judgment  the  insurance  company  appealed. 

There  are  several  questions  raised  wi  ap- 
I>eal  by  the  insurance  company,  but  the  only 
question  that  is  deemed  necessary  to  decide 
is  the  question  as  to  whether  or  not  tbe  peti- 
tion states  facts  sufficient  to  constitute  a 
cause  of  action.  The  policy  sued  upon  la  the 
Oklahoma  standard  'fire  Insurance  policy  pro- 
vided for  In  section  3482,  Bevlaed  Laws  of 
1910,  which  contains  the  provision  tliat  the 
property  shall  be  insured  against  loss  while 
located  on  premises  described  in  the  policy, 
and  not  elsewhere. 

It  is  the  contention  of  tbe  Insurance  com- 
pany that  the  cross-petition  of  the  Insured. 
Boyle,  does  not  state  a  cause  of  action  in  tbat 
it  falls  to  allege  that  the  property  at  tbe  time 
that  it  was  alleged  to  have  been  destroyed  by 
fire  was  located  in  the  building  in  whicb  it 
was  located  at  tbe  time  of  the  Issuance  of  tbe 
policy,  and  In  which  it  was  to  remain  during 
the  continuance  of  tbe  policy.  The  allega- 
tion of  the  cross-petition  In  regard  to  tbe  de- 
struction of  the  property  covered  by  tbe  in- 
surance policy  is  as  follows: 

"That  thereafter,  to  wit,  on  or  about  tbe  9^ 
day  of  January,  A.  D.  1914,  the  defendant's 
stock  of  merchandise  covered  b;  said  policy  of 
insurance  was  totally  destroyed  by  fiT«;  that 
the  value  of  said  stock  of  merrbandiae  so  de- 
stroyed by  fire  at  the  time  of  its  loss  was  tbe 
sum  of  eight  hundred  dollars  ($800.00)." 

This  question  has  been  presented  squarely 
to  this  court  in  several  cases,  and  it  has  b«en 
decided  by  this  court  that  an  all^ation  tbat 
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the  property  was  located  at  the  time  of  Its 
deetructlon  on  the  premises  or  in  the  building 
as  provided  In  the  policy  is  essential  to  the 
legal  sufficiency  of  the  petition,  and  a  petition 
that  falls  to  contain  this  allegation  is  fatally 
defective.  Miller  v.  Conn.  Fire  Ins.  Co.,  47 
OkL  42,  151  Pac.  605.  There  was  neither 
amendment  made  at  the  trial  of  said  cause, 
nor  is  there  any  evidence  curing  this  defect 
in  the  petition.  Therefore,  under  the  above 
authority,  it  must  be  held  that  the  petition 
fails  to  state  fticts  suCBdent  to  constitute  a 
cause  of  action. 

It  follows  that  the  judgment  of  the  lower 
court  should  be  reversed,  and  the  cause  re- 
manded, with  directions  for  a  new  triaL 

FEK  CUBIAM.    Adopted  in  wbola 


(3S  Cal.  App.  tS) 

PEOPLE  T.  JACOBS.    (Cr.  4U,) 

I  District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Jan.  31,  1918.     Rehearing  De- 
nied by  Supreme  Court,  April  1,  1918.) 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty ;  Emmet  Seawell,  Judge. 

Albert  Jacobs  was  convicted  of  the  Infa- 
mous crime  against  nature,  and  appeals.  Af- 
Irmed. 

Charles  E.  Davis,  of  San  Francisco,  for 
ippellant.  U.  S.  Webb,  Atty.  Gen.,  and  J. 
3ha8.  Jones,  Deputy  Atty.  Gen.,  for  the  Peo- 
ple. 

BURNETT,  J.  The  whole  record  in  this 
;ase  has  been  examined  with  care,  and  it  ap- 
)ears  that  no  error  whatever  was  committed. 
Che  offense  of  the  infamous  crime  against 
lature  was  charged  in  the  information  with 
egal  sufficiency,  the  trial  was  fairly  conduct- 
id  in  every  way,  the  instructions  to  the  jury 
vere  complete  and  accurate,  and  the  testlmo- 
ly  as  to  guilt  was  overwhelming  and  conclu- 
live;  there  being  two  unlmpeached  witness- 
's to  the  overt  act  and  no  adverse  showing 
lelng  made  by  the  defendant 

The  judgment  and  the  order  are  therefore 
iffirmed. 

We  concur:  CHIPMAN,  P.  J.;   HART.  J. 


H  Colo.  408) 

MUHLSTEIN  T.  CROKB. 


(No.  9337.) 


Supreme  Court  of  Colorado.    Feb.  4,  1918. 
Rehearing  Denied  April  1,  1918.) 

Brror  to  Adams  County  Court,  W.  0. 
lood,  Jr.,  Judge. 

Action  by  Thomas  B.  Groke  against  Louis 
fublstein.  Judgment  tor  plaintiff,  and  de- 
endant  brings  error.    Affirmed. 


Carl  H.  Cochran,  of  Denver,  for  plaintiff  in 
error.  Harry  Behm,  of  Brighton,  for  defend- 
ant in  error. 

PER  CURIAM.  This  matter  comes  before 
the  court  on  an  application  for  a  supersedeas. 
An  examination  of  the  records  and  brief* 
clearly  discloses  no  error  before  the  trial 
court,  and  for  such  reasons  the  application 
for  supersedeas  Is  denied,  and  the  judgment 
affirmed. 

McANAW  T.  WILLIAMSON.    (No.  (B14.) 

(Supreme  Court  of  Oklahoma.    March  12. 
1918.) 

(SyUabm  ly  the  Conrt.) 

BSPLEVnc  <=»72— JUDOIKNT— EVIDENCB. 

The  evidence  in  this  cause  is  examined,  and 
held,  that  there  is  not  sufficient  legal  evidence 
to  sustain  the  verdict  and  judgment  of  the  trial 
conrt. 

Commlsslonera'  Opinion,  Division  No.  8. 
Error  from  (>)unty  Court,  Coman<die  County ; 
H.  N.  Whalln,  Judge. 

Replevin  by  D.  E.  McAnaw  against  O.  E. 
WUUamson.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed  and  remand- 
ed, with  directions  to  grant  a  new  trial. 

W.  O.  Henderson,  of  Lawton,  for  plaintiff 
in  error.  A.  G.  Secbrist  and  B.  M.  Parmenter, 
both  of  Lawton,  for  defendant  in  error. 

PRTOR,  O.  This  is  an  action  in  replevin, 
commenced  on  the  20th  day  of  September. 
1012,  by  plaintiff  in  error  for  the  possession 
of  chattels  under  and  by  virtue  of  the  chattel 
mortgage  given  to  secure  the  payment  of  a 
certain  promissory  note.  The  parties  appear 
the  same  here  as  In  the  trial  court,  and  are 
referred  to  as  plaintiff  and  defendant. 

The  petition  of  the  plaintiff  contains  the 
usual  allegations  in  replevin  where  posses- 
sion is  sought  under  and  by  virtue  of  a  chat- 
tel mortgage.  The  property  was  delivered  to 
the  plaintiff  aa  default  of  defendant  to  give 
redelivery  bond.  The  defense  of  the  defend- 
ant Is  that  be  bad  an  agreement  with  the 
plaintiff  for  an  extension  of  the  time  of  pay- 
ment of  said  note,  and  it  was  agreed  between 
the  plaintiff  and  defendant  that  the  defend- 
ant should  retain  possession  of  the  property 
and  sell  the  same  to  pay  off  the  note  and 
mortgage,  and  retain  the  surplus,  if  any. 
He  also  asks  in  his  prayer  $100  damages  for 
the  wrongful  bringing  of  replevin  action. 
There  Is  no  allegation  In  the  answer  as  to 
any  damages  sought  by  defendant. 

The  cause  was  tried  to  a  jury.  The  jury 
returned  a  verdict  In  favor  of  defendant 
for  the  restitution  of  the  property  seized  un- 
der the  writ  of  replevin  or  the  value  there- 
of, fixing  the  value  at  $615.50,  and  awarding 
the  defendant  $762  damages,  for  the  wrong- 
ful detention  of  the  property.  The  defendant 
entered  remittitur  for  the  $615.60,  and  tha 
court  thereupon   rendered  judgment  on  tha 
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verdict  against  tlie  plaintiff  for  $782  daniages. 
From  thla  Judgment  tbe  plaintiff  appealed. 

The  assignment  of  errors  of  the  i)latntlff 
may  be  stated  generally  tbat  tbe  Judgment 
l8  contrary  to  law  and  tbe  evidence,  and 
that  the  damages,  If  the  defendant  Is  enti- 
tled to  damages  at  all,  bre  excessive. 

A  thorough  examination  of  the  evidence 
of  the  defendant  relative  to  the  damages 
sought  to  be  recovered  convincingly  estab- 
lishes the  fact  that  the  damages  allowed  by 
the  Jury  In  this  cause  are  clearly  excessive. 
Giving  the  defendant  the  advantage  of  the 
very  highest  estimate  of  damages  suffered  by 
him  as  shown  by  his  evidence,  it  could  not 
possibly  exceed  one-half  of  the  amount  of 
damages  allowed  by  the  Jury.  Tbe  Jury  fixed 
the  value  of  tbe  defendant's  interest  in 
said  property  at  $616^  and  allowed  damages 
fftr  in  excess  of  this  value.  The  only  dam- 
ages claimed  by  the  defendant  was  damage 
for  being  deprived  of  the  use  of  the  property. 

It  Is  hard  to  conceive  on  what  theory  the 
defendant  Is  entitled  to  damages  at  all  In 
this  cause.  After  the  Jury  returned  a  ver- 
dict he  filed  a  remittitur  of  the  $616,  the  val- 
ue of  the  property  fixed  by  tbe  Jury  and 
given  as  a  substitute  for  the  return  of  the 
property.  This  In  effect  was  a  confession 
Hiat  the  plaintiff  was  entitled  to  the  posses- 
sion of  the  property.  If  so,  there  was  no  ba- 
sis for  damages  In  this  cause.  Therefore 
this  Judgment  should  be  reversed,  and  tbe 
cause  remanded,  with  directions  to  grant  a 
new  triaL 

FEB  OUBIAlf.    Adopted  in  whola 


(68  0U.  G7) 

CHICAGO,  B.  I.  &  P.  BT.  CO.  v.  STEIN- 
BBRGEB.     (No.  862a) 

(Supreme  Court  of  Oklahoma.    March  12, 1918.) 

(fifyUabttt  hv  the  Court.) 

Cabbixbs  «=>280  (8)— Shipper  AccoMPAitTino 
LivK  Stock — Cars  Reqt7Ired. 
The  owner  and  shipper  of  live  stock,  ao 
compacying  tbe  sliipment  while  in  transit  tor 
tbe  purpose  of  feeding  and  caring  for  same  un- 
der contract  with  the  carrier,  has  the  implied 
consent  of  the  company  to  cross  over  the  tracks 
of  its  yards  for  the  purpose  of  looking  after  his 
property,  while  the  car  is  delayed  in  the  yards 
of  the  company,  awaiting  further  transportation 
to  its  destination.  In  such  case  the  company 
owes  to  the  plaintiff  the  duty  of  exercising  rea- 
sonable care  for  his  safety. 

Error  from  District  Court,  Stephens  Coun- 
ty ;  Cham  Jones,  Judge. 

Action  by  P.  Stelnberger  against  the  (Chi- 
cago, Bock  Island  &  Padflc  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

W.  H.  Moore,  a  O.  Blake,  B.  J.  Roberts, 
and  J.  B.  Da  Mars,  all  of  El  Reno,  and  Bond 
&  Kolb,  of  Duncan,  for  plaintiff  in  error. 
Ledbetter,  Stuart  &  Bell,  of  Oklahoma  City, 


and  W(»nack  ft  Brown,  ot  Duncan,  for  de- 
fendant in  error. 

KAKE,  J.  This  was  an  action  for  dam- 
ages for  j)ersonal  injuries,  commenced  by  the 
defendant  In  error,  plaintiff  below,  against 
the  plaintiff  In  error,  defendant  below.  Upon 
trial  to  a  Jury  there  was  a  verdict  for  tlw 
plaintiff,  to  reverse  which  this  pioceedins  ia 
error  was  commenced. 

The  petition  alleged.  In  substance,  that  at 
the  time  of  his  injury  the  plaintiff  was  in 
Oklahoma  City,  in  charge  of  a  car  of  live 
stock  being  shipped  by  blm  over  defendant's 
line  of  railway;  that  wliile  said  car  was  in 
the  yards  of  said  company  at  said  point  wait- 
ing further  transportation  to  its  destlnatioD, 
the  same  was  moved  from  its  original  loca- 
tion to  another  place  in  said  yards ;  that  on 
thla  account  the  plaintiff  was  required  to 
pass  across  the  tracks  of  the  defendant  in 
order  to  get  to  his  said  car  of  stock  for  the 
purpose  of  feeding  and  caring  for  the  aame^ 
as  under  his  contract  of  carriage  with  the 
company  he  was  required  to  do ;  that  he  was 
directed  by  the  agents  and  servants  of  said 
defendant  in  charge  of  said  yards  as  to  the 
location  of  his  said  car  of  stock,  and  was 
given  directions  by  them  as  to  how  to  reach 
said  car  of  stock,  being  directed  by  tbem  to 
cross  said  tracks  of  the  defendant;  tliat 
while  returning  from  said  car  to  the  yard 
office  after  caring  for  said  stock,  one  ot  the 
engines  of  the  defendant  railway  ran  against 
and  struck  said  plaintiff,  and  hurled  him  to 
the  ground  and  injured  him ;  that  the  agents 
and  servants  in  charge  of  said  engine  ran 
the  same  against  said  plaintiff  without  giv- 
ing any  warning  of  its  approadi,  either  by 
ringing  the  bell  or  blowing  the  whistle,  or 
by  any  other  sign,  and  that  said  train  was 
going  at  a  rate  of  speed  exceeding  the  speed 
of  six  miles  an  hour,  and  was  mnnlng  at  a 
speed  In  excess  of  the  limit  provided  by  the 
ordinances  for  tbe  running  of  trains  and  en- 
gines through  said  city. 

It  is  conceded  that  there  is  evidence  rea- 
sonably tending  to  support  the  verdict  of  the 
Jury,  the  only  assignments  of  error  relied 
upon  for  reversal  being  directed  against  the 
action  of  the  trial  court  in  refusing  to  give 
defendant's  requested  instructions  Noa.  S 
and  8,  and  in  giving  certain  other  Instruc- 
tions over  the  objection  of  the  defendant 
In  their  brief  counsel  for  plaintiff  in  error 
have  resolved  their  various  assignments  of 
error  Into  one  proposition,  whidi  they  state 
as  follows: 

"That  if  tbe  plaintiff  went  into  the  yard* 
looking  for  his  car,  after  he  had  been  instructM 
to  remain  in  the  yard  office  until  notified  by  the 
yardmaster,  he  was.  while  In  tbe  yards,  a  tres- 
passer, and  the  defendant  owed  him  no  dntr 
except  not  to  wantonly  or  willfully  injure  him.'' 

It  is  true  that  there  was  some  ertdence 
tending  to  show  that  after  the  car  had  befo 
set  to  the  chutes  and  the  cattle  fed  and  wa- 
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:ered,  tbe  plaintiff  was  advised  by  fhe  yard- 
naster  that  the  car  would  be  taken  ont  abont 
)  o'clock  that  night,  and  that  In  tbe  mean- 
:ime  the  plaintiff  must  stay  In  tbe  office  of 
:he  yards  until  he  was  notified  the  car  was 
ready  to  move;  that  the  plaintiff,  after  r& 
nainlng  In  the  office  until  after  the  time  he 
ivas  told  his  car  would  leave,  became  uneasy 
for  fear  he  would  be  left,  and  went  down 
nto  the  yards  looking  for  Us  car,  la  dlsre- 
;ard  of  the  directions  of  the  yardmaster.  We 
ire  unable  to  agree  with  counsel  that  this, 
t  true,  would  constitute  the  plaintiff  a  tres- 
passer. The  general  rule  Is  that  the  owner 
md  shipper  of  live  stock  accompanying  the 
flilpment  while  In  transit  for  the  purpose  of 
'eedlng  and  caring  for  same  under  contract 
ivltb  the  carrier  has  the  implied  consent  of 
■Jie  company  to  cross  over  the  track  of  its 
rards  for  the  purpose  of  looking  after  his 
}roperty,  while  the  car  is  delayed  In  the 
rards  of  the  company,  awaiting  further 
:ransportation  to  its  destination.  In  such 
lase  the  company  owes  to  tbe  plaintiff  the 
luty  of  exercising  reasonable  care  for  his 
lafety.  2S  Am.  &  B.  Enc.  (2d  Ed.)  T3fl;  Bl- 
;ln,  etc.,  Ky.  Co.  v.  Thomas,  Adm'x,  115  111. 
\.pp.  508;  Railway  Co.  v.  Cole,  149  Pac.  873. 
rhe  mere  fact  that  the  yardmaster  directed 
he  plaintiff  to  remain  at  the  yards  office  un- 
11  he  was  notified  that  his  car  was  ready  to 
;o  does  not  change  the  rule.  There  is  noth- 
ng  in  the  evidence  tending  to  show  that  the 
)laintiff  was  required  to  remain  at  the  yards 
)fflce  by  any  well-known  established  rate  of 
he  company,  or  that  the  yardmaster  was 
tuthorlzed  by  such  rule  to  require  the  plaln- 
iff  to  do  so.  In  these  circumstances,  the 
>1alntiff  was  entitled  to  such  reasonable  free- 
lom  of  action  in  the  performance  of  his  con- 
ract  with  the  carrier  as  the  circumstances 
cqulred,  and  whether  he  was  negligently 
ixceeding  this  reasonable  freedom  of  action 
T  not,  at  the  time  be  was  injured,  was  a 
uestlon  for  the  Jury. 

Finding  no  reversible  error  in  tbe  record, 
be  Judgment  of  tbe  court  below  must  be'af- 
rmed. 


BRADY  V.  RATKOWSKT.    (No.  8287.) 
Supreme  Court  of  OUaboma.    March  12, 1918.) 

(BvHahiu  h>  the  Oouri.) 

.  Tbial  ^=>109  —  JunoiMNT  on  Monoir  — 

Oreniko  Statkuknt. 

Motion  for  judgment  upon  the  openine  state- 
lent  of  counsel  should  be  denied,  unless  in  said 
tatement  there  is  a  solemn  admission  of  facts 
lade  for  the  purpose  of  removing  said  facts 
rom  the  realm  of  controversy,  and  which  facta 
0  admitted  show  that  the  party  making  the 
tatement  is  not  entitled  to  recover. 
.  Tbial  «=3l09  —  Ofbnino  Statement  or 

CouNSEi/— Motion  fob  Jddoiibnt. 

The  o];)emng  statement  made  by  the  defend- 
nt  in  this  case  carefully  examined,  and  found 
ot  sufficient  upon  wbicn  to  predicate  a  Judg- 
lent  for  plaintiff. 


Gommlasloners'  Opinion,  Divlsioo  No.  1. 
Error  from  County  Court,  Tulsa  County;  J. 
W.  Woodford,  Judge. 

Action  br  Abraham  Batkowsky  against  R. 
C.  Brady.  Judgment  for  plaintiff,  motion 
for  new  trial  overruled,  and  defendaiat  brings 
error.  Reversed  and  remanded,  with  in- 
structlona  to  set  aside  the  Judgment  ren- 
dered. 

I.  J.  Underwood,  of  Tulsa  (Blddison  & 
Campbell,  of  Tulsa,  of  counsel),  for  plaintiff 
In  error.  Hulette  F.  Aby,  W.  F.  Tucker,  and 
A.  K.  Swan,  all  of  Tulsa,  for  defendant  In 
error. 

COLLIER,  C.  In  this  cause  the  defendant 
In  error,  hereinafter  styled  plaintiff,  brought 
suit  to  recover  from  the  plaintiffs  in  error, 
hereinafter  named  defendants,  upon  a  veri- 
fied account  for  goods,  wares,  and  merchan- 
dise alleged  to  have  been  sold  by  plaintiff  to 
defendant.  Q%e  defradant  filed  a  verified  an- 
swer, denying  each  and  every  material  al- 
legation In  plaintiff's  petition  alleged.  Plain- 
tiff's attorney  made  the  following  opening 
statement: 

"Gentlemen,  the  proof  on  the  part  of  the 
plaintilf  in  this  ease  will  tend  to  show  that 
certain  goods,  consisting  chiefly  of  fnrg,  were 
made  up  for  this  defendant,  and  that  they  were 
shipped  to  the  defendant,  and  that  no  part  of 
the  account,  which  amounts  to  $283.95,  has  ever 
been  paid.  That  is  all  the  proof  we  will  inb«- 
duce.'*^ 

Attorney  for  tbe  defendant  made  the  fid- 
lowing  opening  statement: 

"Gentlemen  of  the  jury,  the  evidence  in  this 
case  on  behalf  of  the  defendant  will  disclose  the 
fact  that  the  defendant  does  not  owe  this  plain- 
tiff one  cent.  There  are  some  goods  sent  by 
this  plaintiff  to  the  defendant  at  one  time,  but 
they  were  sent  under  a  special  understanding 
with  the  traveling  salesman  of  this  plainti£ 
These  goods  consisted  of  fur  goods,  and  were 
shipped  here  with  tbe  anderstanding  that  if 
this  defendant  discontinued  handling  fur  goods, 
as  she  was  contemplating  doing  at  that  timek 
the  plaintiff  would  take  the  goods  back,  and  all 
she  would  have  to  do  would  be  to  notify  them 
and  ship  them.  In  other  words,  the  sale  wasn't 
a  complete  sale,  and  this  defendant  decided,  aft- 
er the  goods  had  been  sent,  to  discontinue  han- 
dling fur  altogether,  and  sent  these  goods  back 
before  they  were  taken  from  the  original  pack- 
age. They  were  sent  back  in  the  package  they 
came  in,  in  the  same  condition  as  when  they  ar- 
rived, and  the  evidence  will  disclose  that  this 
defendant  has  never  received  one  cent  from  the 
goods  that  were  sent  her,  and  that  she  does  not 
have  in  her  possession  at  this  time  any  of  the 
goods,  but  sent  them  back  to  the  plaintiff  ac- 
cording to  tbe  original  agreement." 

Upon  conclusion  of  the  statement  of  the 

defendant's  attorney,  the  plaintiff  moved  for 
judgment  on  tbe  opening  statement  of  the 
defendant,  for  the  reason  that  their  defense 
clearly  is  an  affirmative  defense  and  must 
be  specially  pleaded,  and  is  not  admissible 
under  a  general  denial,  which  motion  was 
sustained,  and  judgment  entered  for  the 
plaintiff  for  $283.95  and  costs.  Thereafter  a 
motion  was  filed  for  a  new  trial,  which  mo- 
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tlon  was  overrnled  and  duly  excepted  to,  and 
defendant  brings  error. 

[1,2]  There  is  but  one  question  involved  in 
this  case,  Was  the  opening  statement  of  de- 
fendant sufficient  upon  which  to  predicate 
Judgment  in  favor  of  the  plaintiff?  If  we  ad- 
mit, as  contended  by  plaintiff,  that  new  mat- 
ter was  set  up  in  the  opening  statement  which 
was  not  pleaded,  and  which  it  was  neces- 
sary to  plead  to  legally  admit  evidence  In 
support  thereof,  we  are  of  the  opinion,  and 
so  hold,  that  the  proper  procedure  would 
have  been  to  have  objected  to  the  introduc- 
tion of  such  evidence,  and  the  statement  of 
.such  new  matter  not  being  within  the  is- 
sue Joined,  was  no  ground  upon  which  to 
predicate  a  judgment  on  the  statement. 

The  answer  of  the  defendant  raised  an  is- 
sue of  facts,  especially  as  to  the  price  and 
quantity  of  the  goods  involved  in  the  item- 
ized statement  attached  to  plaintiff's  peti- 
tion, and  it  cannot  be  said  that  there  is  any- 
thing in  said  opening  statement  that  was  a 
solemn  admission  that  said  itemized  state- 
ment was  correct,  either  as  to  the  amount  of 
goods  or  their  value  as  therein  stated,  and 
that  said  admission  was  made  to  remove 
said  facts  from  the  realm  of  controversy. 
In  First  State  Bank  of  Keota  ▼.  Bridges,  39 
OkL  355,  135  Pac.  378,  it  is  said: 

"A  motion  for  a  peremptory  instruction  of  a 
verdict  upon  the  opening  statement  of  defend- 
ant should,  of  course,  be  denied,  unless  such 
statement  contains  a  distinct  and  unequivocal 
admission  of  fact  absolutely  entitling  plaintiff 
to  judgment." 

In  the  well-considered  case  of  Patterson 
et  al.  V.  Morgan,  155  Pac.  69,  it  is  held: 

"An  oral  admission  of  a  material  fact,  made 
by  an  attorney  in  his  opening  statement  to  the 
jury,  if  distinct  and  formal,  and  made  for  the 
purpose  of  dispensing  with  the  formal  proof  of 
some  fact  at  the  trial,  is  a  solemn  admission, 
and  conclusive  upon  the  party  making  such  ad- 
mission." 

Applying  the  rule  of  the  First  State  Bank 
of  Keota  V.  Bridges,  supra,  and  of  Patter- 
son et  al.  V.  Morgan,  supra,  to  the  opening 
statement  made  by  the  attorney  of  the  de- 
fendant in  the  instant  case,  the  trial  court 
committed  prejudicial  error  in  rendering 
judgment  for  the  plaintiff  on  the  opening 
statement  of  the  attorney  for  the  defendant. 

This  cause  is  reversed  and  remanded,  with 
instructions  to  set  aside  the  judgment  ren- 
dered. 

PER  CUBIAM.    Adopted  in  whole. 

(tl8  Okl.  E8) 

OHICAGO,  B.  I.  &  P.  BY.  CO.  v.  PEUITT, 

(No.  8073.) 
(Supreme  Court  of  Oklahoma.    March  12, 1918.) 

(Syllaiut  bv  the  CourtJ 

Cabbiebs  «=>159(3)— Biix  or  LAOiifo— Claiu 

BT  Shipper— SumciENCT. 
A  claim  for  the  value  of  a  shipment  of  grain 
misdclivered  by  the  carrier  is  sufficiently  made 


to  satisfy  the  requirements  of  tlie  bill  of  lad- 
ing that  any  claim  based  on  failure  to  make  de- 
livery shall  be  made  in  writing  within  four 
months  after  the  time  for  delivery  has  elapsed, 
where  it  appears  that  the  defendant  and  the 
plaintiff  negotiated  a  settlement  of  plaintiff's 
claim  by  letter  before  the  expiration  of  the  four- 
month  period,  and  that  the  claim  was  declined 
after  the  expiration  of  such  period  on  grounds 
other  than  that  olaintiff  bad  not  complied  with 
the  four-month  clause  of  the  bill  of  lading. 

Error  from  County  Court,  Oarvln  County; 
W.  R.  Wallace,  Judge. 

Action  by  J.  H.  Pruitt  against  the  Chicago. 
Rock  Island  A  Pacific  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

R.  J.  Roberts,  C.  O.  Blake,  W.  H.  Moore, 
and  John  E.  Da  Mars,  all  of  El  Reno,  for 
plaintiff  in  error.  C.  L.  McAtthur.  of  Chick- 
asha,  for  defendant  in  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  In  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, praying  for  judgment  in  the  sum  ot 
$81.81  and  costs,  for  the  loss  of  a  quantity  of 
grain  out  of  a  certain  shipment  made  from 
Galva,  III.,  to  Lindsay,  OkL,  over  the  lines  ot 
the  defendant  railway  company.  The  cause 
was  tried  upon  an  agreed  statement  of  facts, 
with  biU  of  lading  attached,  after  consider- 
ation of  which  the  trial  court  entered  judg- 
ment for  the  plaintiff  in  the  amount  claimed, 
to  reverse  which  this  proceeding  in  error  was 
commenced. 

The  bill  of  lading  for  the  shipment  is  upon 
the  standard  form  a))proved  by  the  Interstate 
Commerce  Commission,  and  contains  a  clause 
requiring  the  claim  for  loss  or  damage  to  be 
made  in  writing  to  the  carrier  at  the  point 
of  delivery  or  origin,  within  four  months  aft- 
er delivery.  The  agreed  statement  of  facts, 
in  so  far  as  it  is  necessary  to  notice  it,  leads 
as  follows: 

"It  is  agreed  that  no  written  claim  was  filed 
with  the  defendant  by  the  plaintiff  in  the  period 
of  four  months,  as  is  required  by  said  bill  of  lad- 
ing for  the  loss  of  any  part  thereof,  and  it  is 
further  agreed  that  the  defendant  and  the  plain- 
tiff negotiated  settlement  of  plaintiff's  claim  by 
letter  both  before  and  after  the  expiration  of  the 
four-month  period  above  referred  to,  and  that 
the  claim  was  declined  on  other  grounds  than 
that  plaintiff  has  not  complied  with  the  four- 
month  clause  of  the  bill  of  lading." 

The  only  assignment  of  error  presented 
for  review  raises  the  question  whether  the 
foregoing  agreed  statement  of  facts  stiows  a 
substantial  compliance  with  the  four-month 
clause  of  the  bill  of  lading.  We  are  of  the 
opinl<ni  that  it  does.  The  case  at  bar  seems 
to  be  similar  in  many  respects  to  Georgia, 
F.  &  A.  Ry.  Co.  V.  Bllsh  Milling  Co..  241 
U.  S.  190,  36  Sup.  Ct  641,  60  U  Ed.  94a  In 
that  case  the  uncontro verted  evidence  showed 
that  the  shipper,  having  made  an  investiga- 
tion In  response  to  the  communication  of  the 
traffic  manager  of  the  railway  company,  tele- 
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graphed  to  the  latter  five  daya  after  the  arriv- 
al of  the  goods  at  destination  as  follows: 

"We  will  make  claim  against  railroad  for  «n< 
tire  contents  uf  car  at  Invoice  price.  Must  r»> 
(use  shipment,  as  we  cannot  handle." 

In  the  preceding  telegrams  which  passed 
between  the  parties  the  shipment  had  been 
adequately  identified,  so  that  this  final  tele- 
gram established  beyond  question  the  partic- 
ular shipment  referred  tOb  The  Circuit 
Court  of  Appeals  found  from  this  evidence 
that  no  claim  was  filed  by  the  shipper  as  re- 
quired by  the  bill  of  lading.  The  Supreme 
Court,  assuming  that  this  finding  was  in 
effect  a  construction  of  the  four-month  pro- 
vision, as  requiring  a  more  formal  notice 
than  that  which  was  actually  sent,  lield  that, 
aa  the  notice  given  apprised  the  carrier  of 
the  character  of  the  claim  of  the  plaintiff, 
It  Bufilciently  complied  with  the  provisions. 

Similarly  in  the  case  at  bar  it  was  agreed 
that  no  written  claim  was  filed  wltbla  the 
period  of  four  months,  bat  it  was  also  stipu- 
lated that  the  parties  had  negotiated  a  set- 
tlement by  letter  within  that  time,  which  was 
afterwards  repudiated  by  the  company;  and, 
unless  we  assume  that  the  first  part  of  the 
etipnlation  has  reference  only  to  a  formal 
claim  in  writing  in  strict  compliance  with  the 
provision,  the  subsequent  part  thereof  serves 
no  purpose  whatever.  As  counsel  seem  to 
agree  that  the  four-month  clause  cannot  be 
waived,  the  asreed  statement  of  facts  must 
have  been  drawn  In  the  form  in  which  we  find 
It  for  the  purpose  of  presenting  the  questions 
whether  the  negotiated  settlement  of  plain- 
tifTs  claim  by  letter  before  the  expiration  of 
the  four-month  period  constituted  a  substan* 
tlal  compliance  with  the  four-month  clause 
of  the  Mil  of  lading,  and  whether  such  com- 
pllanco  constltiDted  the  making  of  a  claim 
within  the  meaning  of  the  provision. 

Inasmuch  as  it  is  now  settled  that  these 
questions  must  be  answered  in  the  affirmative 
(Georgia,  F.  ft  A.  Ry.  Co.  T.  Bllsh  Milling  Co., 
supra),  the  action  of  the  trial  court  to  that 
effect  must  be  affirmed.  All  the  Justices 
concur. 

<«s  Okl.  8») 

.  LONDON  et  A  v.  MERCHANTS'  NAT. 
BANK  et  al.  (No.  9303.) 

<Sapreme  Court  of  Oklahoma.    March  12, 1918.) 

^SyZMfiu*  Iv  the  Court.) 

Affxai.  akd  Eskob  ®=9R45  —  Nkcessttt  ov 
Biri.  OF  Exceptions— MonoiT. 
A  motion  for  leave  to  be  made  a  party  to  an 
action  and  the  rnlinfr  of  the  court  thereon,  not 
constituting  a  part  of  the  record,  cannot  be  re- 
viewed on  appeal,  unless  made  a  part  of  the  rec- 
ord by  case-made  or  bill  of  exceptions. 

Erroif  from  District  Court,  ho  Flore 
County;  W. .H.  Brown,  Judge. 

Action  by  the  Merchants'  National  Bank 
And  others  against  John  London  and  another. 
Judgment  for  plaintiffs,  and  defendants  bring 


error  and  move  to  stay  execution.    MotioD 
praying  for  stay  of  execution  overruled. 

London  ft  London,  Neal  ft  Neal,  and  Bag^ 
well  ft  EUerbee,  all  of  Poteau,  for  plaintiffs 
in  error.  Oglesby,  Cravens  ft  Oglesby,  of  Ft. 
Smith,  Ark.,  and  McAdams  ft  Haskell,  of 
Oklahoma  City,  for  defendants  in  error. 

KANB,  J.  This  cause  comes  on  to  be  heard 
upon  the  motion  of  the  plaintiffs  In  error, 
wherein  they  pray  for  an  order  commanding 
the  sheriff  of  Le  Flore  county  to  refrain  from 
selling  the  land  involved  at  foreclosure  sale 
pending  the  determination  of  the  question  in- 
volved  in  the  above-entitled  proceeding  in 
error. 

It  seems  that  the  district  court  of  Le  Flore 
county  rendered  a  certain  Judgment  in  favor 
of  the  Merchants'  National  Bank  of  Ft. 
Smith,  Ark.,  and  against  Horace  F.  Rogers 
and  Stella  W.  Rogers,  for  the  sum  at 
$11,587.71,  together  with  Interest,  coats,  and 
attorney's  fees,  and  for  the  purpose  of  sat- 
isfying said  judgment  decreed  the  forecloa> 
ure  of  a  mortgage  on  certain  lands  situated 
in  said  county,  and  on  the  same  day  over> 
ruled  the  motion  of  the  plaintiffs  In  error 
herein  to  be  made  parties  to  said  suit ;  that 
thereafter  the  plaintiffs  In  error  herein  lodg- 
ed In  this  court  their  petition  in  error,  with 
a  transcript  of  the  record  and  proceedings 
of  the  district  court  of  Le  Flore  county, 
OkL,  attached,  for  the  purpose  of  review- 
ing the  action  of  the  trial-  court  in  overrul- 
ing said  motion  to  be  made  parties  to  said 
suit  Thereupon  the  motion  now  under  con- 
slderatlon  was  filed  as  above  stated. 

The  defendants  in  error  appear  for  the 
purpose  of  resisting  this  motion,  and  say  tliat 
the  same  ought  to  be  overruled  for  the  fol- 
lowing reasons,  to  wit:  (1)  The  Supreme 
Court  is  without  Jurisdiction  of  said  proceed- 
ings in  error  for  the  reason  that  no  notice  of 
the  appeal  was  given  by  the  plaintiffs  in  er- 
ror, as  required  by  law;  (2)  the  questions 
sought  to  be  presented  by  plaintiffs  In  error, 
to  wit,  the  action  of  the  trial  court  In  over- 
ruling their  motion  to  be  made  parties  to  said 
cause  is  not  reviewable  by  this  court  on  a 
transcript  of  the  record  In  the  absence  of  a 
case-made  or  bill  of  exceptions.  As  the  last 
of  these  grounds  for  denying  the  relief  prayed 
for  seems  to  us  to  be  well  taken,  we  do  not 
deem  it  necessary  to  notice  the  other  twa  It 
has  been  the  rule  in  this  Jurisdiction  from  a 
very  early  date  that  motions  and  the  rulings 
thereon  cannot  be  reviewed  upon  a  transcript 
of  the  record;  the  reason  assigned  there- 
for being  that  such  motions,  without  a  bill 
of  exceptions  or  case-made,  do  not  constitute 
a  part  of  the  record  below  and  therefore 
cannot  be  brought  tq  the  Supreme  Court 
by  transcript.  McMechan  v.  Christy,  8  Okl. 
301,  41  Pac.  382.  Applications  of  this  rule 
to  many  different  sorts  of  motions  may  be 
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found  Ulnstnitea  In  the  following  cases: 
Stonebraker-Zea  Cattle  Co.  t.  Hilton,  34  OkL 
225.  124  Paa  1002;  Singleton  t.  Kennamer, 
27  OkL  664. 112  Pac.  1026;  Masoner  ▼.  BeU, 
20  OkL  618k  96  Paa  238,  18  U  R.  A.  (N.  S.) 
166;  Lamb  t.  Xonng,  24  OkL  614,  104  Pac. 
336. 

Althongh  this  seems  to  be  the  first  case  In 
which  we  have  been  called  npon  to  determine 
whether  a  motion  for  leave  to  be  made  a 
party  to  an  action  and  the  ruling  thereon  can 
be  reviewed  without  case-made  or  bill  of 
exceptions,  It  seems  to  ns  that  the  cases  cited 
are  in  point  in  principle.  The  predae 
question  has  arisen  In  several  other  Juris- 
dictions whose  courts  hold  with  practical 
unanimity  that  even  where  the  parties  seek- 
ing to  intervene  have  gone  so  far  as  to  file 
pleadings  without  obtaining  leave  of  court  to 
Intervene,  the  pleadings  so  filed  by  them 
constitute  no  part  of  the  record,  unless  made 
JO  by  bill  of  exceptions.  Carpenter  v.  Bell, 
26  S.  W.  109,  15  Ky.  Law  Bep.  649;  United 
States  Fid.  &  Guar.  Co.  v.  Balney,  120  Tenn. 
367,  113  S.  W.  397;  Shaeffer  v.  Central  of 
Oeorgla  By.  Co.,  6  Ga.  App.  282,  64  S.  Bl 
1107. 

For  the  reason  stated,  the  motion  praying 
for  stay  of  execution  must  be  overruled.  It 
la  so  ordered.    All  the  Justices  concur. 


MODEBN  WOODMEN  OF  AMBBICA  ▼. 

TBBB7.    (No.  8568.) 

(Supreme  Court  of  Oklahoma.    March  12, 1918.) 

(Syllabiu  by  the  Court.) 

1.  Afpbai,  attd  Ebrok  «=3l001(l),  1010(1)  — 
Vbbdiot  OB  Findings— Conclusiveness. 

Where  the  evidence  reasonably  tends  to  sup- 
iwrt  the  verdict  of  the  jury  or  the  finding  of  the 
conrt,  such  verdict  or  finding  is  conclusive  on 
this  conrt  upon  appeaL 

2.  Affeai/  ano  Ebbor  €=>1097(1)  —  Second 
Appeai/— Law  of  Case— Same  Facts. 

A  qnestion  decided  by  the  Supreme  Court  on 
a  former  appeal  becomes  the  law  of  the  case  in 
all  its  subsequent  stages,  and  will  not  ordinarily 
be  reversed  upon  a  second  appeal  of  the  same 
case,  when  the  facta  are  substimtially  the  same. 
8.  Partus  4=961(3)  —  Dxritoaiiib— AonoN 

FOR  MONKT  JUDGlfiENT. 

In  a  legal  action,  like  the  present,  in  which 
the  plaintiff  seeks  only  a  money  judgment,  she 
cannot  be  compelled  to  bring  in  and  to  admit 
other  parties  than  those  whom  she  has  chosen  as 
defendants. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  (3ourt,  Okmulgee  County; 
Eame&t   B.   Hughes,   Judge. 

Action  by  Cora  B.  Terry  against  the  Mod- 
em Woodmen  of  America.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Truman  Plantz,  of  Warsaw,  111.,  Geo.  G. 
Perrln,  of  Bock  Island,  III.,  and  Geo.  L.  Bow- 
man, of  Kingfisher,  for  plaintiff  In  error.  W. 
W.  Wood  and  W.  W.  Wltten,  both  of  Okmul- 
gee, for  defendant  In  error. 


OALBBAITH,  O.  TIOb  U  an  actton  to  n- 
cover  the  amount  of  a  benefit  certlflcate  Is- 
sued by  the  plaintiff  in  error  to  John  E.  Bob- 
bltt,  and  was  commenced  by  Cora  B.  Terry, 
claiming  to  be  the  benefldaty  named  in  the 
said  certificate. 

This  is  the  second  appeal  in  this  cas&  The 
decision  of  the  first  appeal  was  filed  Decem- 
ber 21, 1916.  See  Modem  Woodmen  of  Amer- 
ica V.  Terry,  153  Pac.  1127.  The  appeal  In 
this  case  was  prosecuted  from  the  mUng  of 
the  trial  court  in  sustaining  a  demurrer  to 
certain  parts  of  the  answer  of  the  defendant 
therein,  wherein  was  set  up  certain  defenses 
to  the  plaintiff's  claim,  and  the  history  of  the 
issuance  of  the  certificate  to  Bobbltt  was  set 
out  It  was  admitted  therein  that  the  as- 
sured had  died  while  In  good  standing,  and 
that  proper  proof  of  his  death  had  been  suo- 
mltted,  but  it  was  alleged  that  the  company 
was  not  liable  because  the  beneficiary  named 
In  the  original  certificate  Issued  to  Bobbltt 
in  1900,  wherein  his  mother  was  named  as 
beneficiary,  had  been  changed  and  his  wife 
named  as  beneficiary  in  the  new  certlflcats 
Issued  In  1905,  and  that  his  wife  was  a  resi- 
dent of  the  state  of  Washington  and  beyond 
the  Jurisdiction  of  this  court,  and  was  mak- 
ing claim  for  the  amount  of  the  certificate 
from  the  defendant,  and  that  the  appUcatloa 
of  the  assured  to  change  the  beneficiary  of 
his  certificate,  signed  by  him  July  9, 1912,  re- 
questing that  the  plaintiff,  Cora  B.  Terrj,  his 
Bister,  be  named  beneficiary  therein,  had  been 
received  by  the  company  July  17,  1912,  one 
day  prior  to  the  death  of  the  assured,  and 
that  the  new  certificate,  naming  Cora  B.  Ter- 
ry as  beneficiary,  was  not  issued  until  Jtily 
30th,  after  the  death  of  the  assored,  and 
therefore  the  change  in  the  beneficiary  was 
never  properly  made,  and  the  plaintifl  bad 
no  right  to  maintain  suit.  Tbe  trial  court 
held  that  this  matter  constituted  no  defensa 
to  the  plaintiflrs  claim,  and  sustained  a  dfr 
mnrrer  thereto. 

This  court  affirmed  that  ruling  on  appeaL 
and  announced  the  law  of  the  case  so  far  as 
the  issues  presented  upon  that  appeal  are 
concerned.  One  of  the  issues  presented  on 
that  appeal  was  whether  or  not  the  steps 
taken  July,  1912,  to  change  the  beneOdary  in 
the  certificate  in  compliance  with  the  writtea 
request  of  the  assured,  dated  July  9,  1912, 
was  sufficient  to  effectuate  such  change.  This 
court  returned  an  affirmative  answer  to  that 
question.  Whea  the  mandate  was  returned 
to  the  trial  rourt  the  defendant  amendPd 
its  answer  retting  up  two  affirniatirp  d» 
fenses,  to  wit:  One,  that  the  request  for  tho 
change  of  th»  benefldary  made  July  9.  191- 
was  executed  at  a  time  whan  the  assured  did 
not  have  mental  capadty  to  make  such  a  re- 
quest, and,  another,  that  Aurene  O.  Bobbirt. 
wife  of  asstired,  had  brought  suit  In  the 
courts  of  the  state  of  Washington  to  recover 
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:he  amount  of  said  certificate,  and  tliat  tbat 
iult  was  still  pending  and  undetermined, 
md  on  tbat  account  no  cause  of  action  ac- 
:rued  to  tbe  plaintiff  in  this  action.  The 
anguage  to  tbe  prayer  was,  "Therefore  no 
'igbt  of  action  accrued  to  the  plaintiff  here- 
n." 

[1,  2]  The  law  of  this  case  has  been  de- 
:ermined  by  this  court  on  the  first  appeal, 
rhere  is  little  left  for  determination  on  the 
;econd  appeal.  The  first  ground  of  the  af- 
Irmative  defense  set  up  in  the  amended  an- 
swer, namely,  that  the  assured  was  without 
nental  capacity  to  request  the  change  of 
>eneflciary  in  the  certificate,  in  July,  1912, 
md  therefore  no  change  of  beneficiary  could 
lare  been  made  in  ccnnpllance  with  the  re- 
juest  made  therefor,  apparently  seeks  to 
ypen  up  and  relitigate  an  issue  tbat  was  de- 
lermlned  by  the  decision  of  the  first  appeal. 
Ordinarily  this  cannot  be  done.  Modem 
Brotherhood  of  America  v.  Be&liara,  158  Pac. 
J13;  Krauss  T.  Potts.  156  Pac.  1162;  Bash  t. 
tlowald,  iS7  Pad  11S4.  But,  assuming  that 
such  a  defense  was  avoidable  at  that  time, 
t  only  presented  a  question  of  fact  for  the 
letermination  of  the  trial  court  The  court 
ipon  all  the  evidence  found  tbat  the  insur- 
Hl  was  competent  to  make  the  request,  this 
inding,  being  supported  by  the  evidence  is 
bcrefore  binding  on  this  appeaL  Berryhlll 
/.  Tbrailklll,  160  Pac.  875;  Frazier  Brick 
Jo.  V.  Herber,  162  Pac.  206. 

In  support  of  the  second  ground  of  defense 
;et  up  in  the  amended  answer,  it  is  contended 
hat  Mrs.  Bobbltt,  a  resid«it  of  the  state 
it  Washington,  had  filed  suit  in  the  courts  of 
liat  state,  seeking  to  enforce  her  claim, '  and 
isfclng  that  the  society  pay  her  the  amount 
)f  the  certificate,  and  that  that  suit  was  still 
)ending  and  undetermined,  and  that  by  rea- 
lon  of  that  fact  no  canse  of  action  accrued 
o.  Cora  B.  Terry  In  this  action,  and  that  her 
iction  should  be  dismissed.  If  the  insuran<% 
issoclation  wished  to  avoid  the  possibility 
if  a  double  liability  on  this  certificate,  by 
'eason  of  their  being  two  claimants  as  bene- 
Iciaries,  they  had  a  perfect  right  under  the 
>rocedure  to  have  paid  the  fimd  into  court 
md  to  have  asked  that  the  claimants  thereto 
>e  brought  in  and  requested  to  establish  their 
■espectfve  claim  in  order  that  the  rightful 
:lalmant  to  the  fnnd  might  be  determined 
n  the  action,  and  this  action  might  have 
leen  abated  until  the  necessary  steps  had 
leen  taken  to  have  done  this.  Section  4696, 
lev.  Laws  1910.  Mrs.  Bobbltt  acquired  no 
'ested  Interest  in  the  certificate  prior  to  the 
leath  of  Bobbltt.  Grand  Lodge,  K.  of  P.,  of 
Oklahoma  ▼.  Moore  et  al.,  168  Pac.  669.  Par- 
ies without  the  Jurisdiction  of  the  court 
night  have  been  brought  in  by  substitute 
lervice,  as  provided  by  section  4722,  Kev. 
laws  1910.  The  association  did  not  elect 
0  proceed  as  these  statutes  directed,  but 
longht  to  take  advantage  of  the  situation  to 
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defeat  one  or  both  claims.  This  object  can- 
not be  accomplished  in  axe  manner  attempted. 
[3]  The  fact  that  Mrs.  Bobbltt  was  mak- 
ing claim  to  the  fund  and  had  instituted 
suit  in  the  courts  of  the  state  of  Washing- 
ton to  enforce  that  claim,  and  that  such  suit 
was  pending  and  undetermined,  was  Insuffi- 
cient to  establish  that  a  cause  of  action  dla 
not  accrue  to  Mrs.  Terry  in  the  instant  cas& 
This  was  an  action  at  law,  wherein  Ck>ra  B. 
Terry  sought  a  money  Judgment  only.  The 
rule  Is  announced  by  this  court  in  the  second 
paragraph  of  the  syllabus  In  Goodrich  v. 
Williamson.  10  Okl.  688,  68  Pac.  974,  as  fol- 
lows: 

"In  a  legal  action,  like  the  present,  in  which 
the  plaintiff  seeks  nothing  but  a  money  judg- 
ment, he  cannot  be  compelled  to  bring  in  and 
to  admit  other  parties  than  those  whom  he  has 
chosen  as  defendants." 

In  the  case  relied  upon  by  the  plaintiff  in 
error  (Rumsey  v.  New  York  Life  Insurance 
Co.,  59  Colo.  71,  147  Paa  337)  the  contract 
of  insurance  was  dlfferoit  from  that  Involved 
in  the  instant  case.  In  this,  that  the  New 
York  Life  policy  required,  as  a  conditio9  to 
a  change  in  the  beneficiary  named  In  the 
policy,  that  the  name  of  the  new  beneficiary 
shall  be  indorsed  on  the  policy  by  the  com- 
pany at  the  home  office.  In  tbat  case  the  re- 
quest for  the  change  of  beneficiary  had  been 
made  and  received  by  the  home  office  of  the 
insurance  company,  but  the  indorsement  of 
the  change  had  not  been  made  on  the  policy, 
for  the  reason  that  the  beneficiaries  named 
therein  resided  at  Honolulu  and  had  ret  used 
to  surrender  the  policy  for  such  indorsement 
to  be  made  upon  request  therefor.  Rums^ 
brought  suit  on  the  policy  in  the  courts  of 
Colorado  without  making  the  beneficiary  a 
party  thereto,  on  the.  theory  that  everything 
required  of  bim  bad  been  done  In  order  to  ef- 
fectuate a  change  of  the  name  of  the  benefi- 
ciary, and  therefore  it  should.  In  equity,  be 
held  tbat  the  change  had  in  fact  been  made. 
The  court  held  tbat  this  would  require  a  de- 
cision relative  to  the  rights  of  the  benefici- 
ary, who  had  possessiim  of  the  policy,  but 
was  not  a  party  to  the  suit,  and  tbat  tUis 
could  not  be  done,  and  granted  a  nonsuit 
It  was  this  ruUng  of  the  trial  court  that  was 
affirmed  by  the  Supreme  Court  of  Colorado 
in  the  above  case.  Tbat  Cora  B.  Terry  could 
not  be  compelled  to  make  Mrs.  Bobbltt  a 
party  to  this  action  is  sustained  by  the  feder- 
al court  In  New  York  Life  Ins.  Co.  v.  Smith, 
67  Fed.  696,  14  O.  C.  A  637,  as  shown  by  the 
following  excerpt  from  the  opinion: 

"It  is  earnestly  argaed  by  the  plaintiff  in  er- 
ror that  3,  B.  Murphy  is  an  indispensable  party 
as  a  defendant,  and  that  this  action  cannot  be 
maintained  without  bis  being  made  a  party, 
and  that,  in  the  event  that  he  could  not  be 
broogbt  within  the  jurisdiction  of  the  court,  the 
action  should  be  dismissed.  Ergo,  if  this  po- 
sition is  sound,  the  same  objection  could  be 
made  to  any  action  brongbt  by  Murphy,  and 
the  insurance  company  would  go  scot  free,  and 
obtain  a  judgment  in  both  cases  for  its  costs. 
Nevertheless,  if  the  law  casta  upon  the  defend- 
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ant  in  error  the  burden  of  procuring  the  pres- 
ence of  Murphy,  it  would  be  her  misfortune  if 
she  had  not  or  could  not  do  so.  We  are  of  the 
opinion  that  the  law  imposes  upon  her  no  such 
burden." 

It  may  be  unfortunate  for  the  Insurer  that 
it  toolc  the  chance  of  a  double  liability  on 
the  certificate  InTolved  In  this  action,  but 
Cora  B.  Terry  is  in  no  way  responsible  tor 
such  hazard.  She  seems  to  have  been  clearly 
within  her  rights  in  prosecuting  her  claim 
and  in  seeking  to  establish  her  right  to  this 
fund  in  the  manner  she  did  as  disclosed  by 
the  record.  No  prejudicial  errors  having  been 
shown  by  a  consideration  of  the  assignments 
of  error,  we  conclude  that  the  Judgment  ap- 
pealed from  should  be  afSrmed. 

PER  CURIAM.    Adopted  In  whole. 


(68  OU.  60) 

ATCHISON,  T.  ft  S.  F.  RY.  CO.  v.  WOLVER- 

TON  et  aL    (No.  7611.) 
(Supreme  Conrt  of  Oklahoma.    March  12, 1918.) 

(Syllahui  by  the  Court.) 

1.  Ratlboaos  €=>00— Removal  of  Statiow— 
Finding'  or  Commissioh — Evidence. 

In  a  hearing  before  the  Corporation  (Tom- 
mission,  involving  the  removal  of  a  railway  sta- 
tion from  its  present  location  to  another,  which 
it  was  alleged  would  be  more  convenient  for  the 
inhabitants  of  a  nearby  village,  the  probable 
cost  to  the  company  of  removing  said  station  and 
the  facilities  connected  therewith  came  into 
question.  Qualified  witnesses  on  behalf  of  the 
railway  company  testified  that  such  removal 
would  cost  in  the  neighborhood  of  ^4,000. 
Withoat  any  witnesses  testifying  to  the  con- 
trary, the  commission  found  that,  "from  viewing 
the  grounds  and  general  knowledge  of  the  cost 
of  way  and  structure"  the  estimate  of  the  ap- 
pellant was  about  twice  the  actual  cost  Hetd, 
that  such  finding  was  not  supported  by  the 
evidence. 

2.  RAiLROAns  4=960— Ordeb  roB  Removal  of 
Station— Reasonableness. 

Record  examined,  and  held,  that  the  order 
appealed  from  is  unreasonable  and  unjust 

Appeal  from  Corporation  Commission. 

Proceeding  by  C.  L.  Wolverton  and  others, 
Red  Rock,  Okl.,  and  the  State  of  Oklahoma, 
against  the  Atchison,  Topeka  ft  Santa  F6 
Railway  Company.  From  an  order  of  the 
Corporation  Commission,  the  Railway  Ck)m- 
pany  appeals.    Order  set  aside. 

J.  R.  Cottlngham  and  S.  W.  Hayes,  both  of 
Oklahoma  CRy,  for  appellant.  S.  P.  Freel- 
Ing,  Atty.  Gen.,  and  Smith  C.  Matson,  Asst 
Atty.  Gen.,  for  appellees.         ' 

KANE,  J.  This  is  an  appeal  from  an  order 
of  the  Corporation  Commission,  requiring  the 
appellant  to  move  its  depot  from  its  present  lo- 
cation at  the  town  of  Red  Rock,  and  to  build 
and  maintain  a  new  depot  and  shipping  facili- 
ties at  a  proposed  new  location,  using  in  the 
new  structure  such  materials  as  In  the  old  de- 
pot and  platforms  may  be  valuable.  The  pro- 
eeeding  in  which  the  order  complained  of  was 
Issued  was  Instituted  by  a  number  of  the 


cltiz«i8  of  the  town  of  Red  Rock,  their  com- 
plaint alleging  In  substance  that  Red  Rock  is 
a  town  of  about  600  Inhabitants;  that  the 
station,  as  now  located,  is  almost  one-half 
mile  from  the  principal  street  of  the  town: 
that  the  present  location  of  the  depot  Is  down 
in  a  bottom,  where  Red  Rock  creeiv  overflows 
the  land  on  the  west  siue,  where  people  have 
to  cross  to  get  to  the  depot,  making  It  mnddy 
the  greater  part  of  the  time  In  wet  weather, 
and  sometimes  working  a  hardship  on  every 
one ;  that  the  site  selected  for  a  new  depot  Is 
situated  near  the  principal  street  of  the  town, 
is  high  and  dry,  and  an  ideal  place  for  a 
depot;  that  as  the  station  Is  now  located  the 
inhabitants  of  the  town  cannot  build  a  side- 
walk to  the  depot,  for  the  reason  that  there 
are  two  Indian  allotments  and  a  section  line 
between  the  town  and  the  depot 

The  grounds  urged  by  the  appellant  in  op- 
position to  the  removal  of  the  station  to  the 
site  selected  may  be  briefly  stated  as  follows: 
(1)  That  at  the  proposed  location  required  by 
the  order  the  depot  and  yards  of  appellant 
company  must  be  placed  in  a  cut  from  8  to  10 
feet  deep;  (2)  that  in  order  to  re-establish  at 
said  location  its  yards,  passing  and  indnstry 
tracks,  a  very  large  hole  a  short  distance 
south  of  the  location  must  be  filled  by  the 
company;  (3)  practically  all  the  company's 
facilities  at  the  present  location  of  its  depot 
must  be  removed  to  the  new  location,  at  a 
total  cost  of  exceeding  .$24,000.  nfter  allowing 
credit  for  the  use  of  all  the  available  materi- 
al In  the  company's  facilities  at  its  present  lo- 
cation ;  (4)  that,  if  the  depot  is  estabUshed  in 
the  new  location  upon  the  expenditure  of  the 
foregoing  amount,  it  will  be  upon  a  dangerous 
grrade  of  six-tenths  per  cent,  as  against  a 
practicable  grade  of  three-tenths  per  cent  at 
Its  present  location ;  (5)  that  all  of  the  heavy 
freight  trnttic,  which  comes  to  the  company 
at  this  depot,  must  reach  It  by  coming  down 
an  embankment  Into  this  10-foot  cut  at  the 
new  locntlon,  and,  in  being  hauled  out.  must 
be  carried  over  this  elevation;  (6)  that  the 
drainage  into  this  cut  and  upon  the  depot 
grounds  must  be  taken  care  of,  and  can  ue 
done  only  at  expense  to  the  company ;  (7) 
after  all  the  expenditures  have  been  made 
which  this  order  will  require,  the  operation 
of  the  company's  trains  at  the  new  location, 
because  of  the  steeper  grade  and  because  of 
the  location  of  its  fadlities  and  yards  in  a 
deep  cut,  cnnnot  be  conducted  with  the  safety 
and  general  convenience  with  which  thej 
can  be  and  are  carried  on  at  the  present  lo- 
cation ;  and  (8)  90  per  cent  of  the  patronage 
of  the  comi«ny  at  this  depot  are  inconven- 
ienced and  not  as  adequately  served  by  the 
appellant  as  at  its  present  location. 

The  appellant  introduced  evidence  reason' 
ably  tending  to  support  these  objections,  and 
no  evidence  was  offered  in  opposition  thereto. 
The  commission  found  generally  that  the  alle- 
gations of  coniplainunts'  complaint  were  es- 
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tabllshed,  and  farther  fonnd  that,  "from 
viewing  the  grounds  and  g^eneral  knowledge 
of  the  cost  of  way  and  stractures,"  the  esti- 
mate of  the  appellant  as  to  the  cost  of  remov- 
ing the  station  was  abont  twice  the  actnal 
cost,  unless  It  is  Its  Intention  to  make  an  al- 
lowance of  something  like  $10,000  for  a  depot 
building.  Thereupon,  without  making  any 
findings  as  to  the  existence  or  nonexistence  of 
the  grounds  urged  by  the  appellant  against  the 
removal  of  the  station,  the  commission  en- 
tereu  Its  order  requiring  such  removal,  condi- 
tioned npon  the  citizens  of  the  town  of  Red 
Rock  acquiring  and  furnishing  to  the  appel- 
lant title  to  a  strip  of  land  sufficient  for  a 
station  site,  and  further  conditioned  that 
said  citizens  acquire  and  open  up  as  a  public 
highway  the  land  necessary  for  the  extension 
of  Main  and  Fourth  streets,  from  the  east 
limits  of  the  town  to  the  Intersection  with  the 
west  line  of  additional  right  of  way  to  be  ac- 
quired. 

[1]  The  first  assignment  of  error  argued 
by  counsel  for  appellant  in  their  brief  is  to 
the  effect  that  the  finding  of  the  commission 
that  the  estimate  of  the  appellant  as  to  the 
probable  cost  of  removal  was  about  twice 
what  it  would  actually  cost  is  entirely  unsup- 
ported by  the  evidence.  We  are  unable  to  find 
any  evidence  in  the  record  supporting  this 
finding.  Indeed,  the  finding  does  not  purport 
to  be  based  upon  evidence  given  by  witnesses 
whose  testimony  we  can  weigh  on  appeal,  but 
purports  to  be  based  merely  upon  a  view  of 
the  grounds  by  one  or  more  of  the  commis- 
sioners and  their  general  knowledge  of  the 
probable  cost  of  such  work,  in  St  L.  &  S.  F. 
R.  Co.  y.  Sutton  et  aL,  29  Okl.  56S,  U9  Pac. 
423,  it  was  held: 

"Neither  the  commission  nor  the  court,  as  a 
matter  of  law,  takes  notice  of  such  matters." 

In  these  circumstances,  there  being  no  evi- 
dence in  the  record  on  this  point,  except  that 
of  the  witnesses  for  the  appellant,  we  must 
rely  tipon  the  evidence  given  under  oath,  and 
not  upon  the  estimate  of  the  commission, 
based  upon  a  view  of  the  grounds  and  gener- 
al knowledge,  the  extent  of  which  we  have 
no  means  of  determining.  Taking  this  as  a 
basis  for  reviewing  the  record  before  us,  we 
find  the  uncontradicted  evidence  establishes 
substantially   the  following  state  of  facts: 

[2]  The  station  at  Red  Rock,  which  was 
built  several  years  prior  to  the  location  of 
the  present  town  of  Red  Rock,  is  comfortable 
and  in  good  repair,  and  the  passenger  facil- 
ities are  ample  for  the  business  ottered  and 
transacted  at  that  point.  The  depot  is  a  few 
hundred  feet  less  than  a  half  mile  from  the 
main  street  of  the  town  of  Red  Rock,  not  far- 
ther in  distance  and  not  so  far  as  the  dis- 
tance at  several  other  towns  in  the  state  on 
the  line  of  the  appellant.  The  public  road 
leading  from  the  town  down  to  the  depot  is 
the  ordinary  country  road.  There  are  prac- 
tically no  sidewalks  in  Red  Rock,  except  on 
KaiB  street,  and  the  road  from  the  depot  to 


the  town  Is  the  average  good  country  road. 
The  main  section  lines  north  and  south  and 
east  and  west  cross  near  the  depot  at  its  pres- 
ent location,  and  the  bulk  of  the  freight 
shipped  from  Red  Rock  consists  of  live  stock, 
grain,  and  bay,  which  do  not  come  from  the 
town  of  Red  Rock,  but  from  the  surrounding 
country,  and  the  depot  at  its  present  location 
is  most  available  for  that  class  of  business. 
The  present  site  for  the  location  of  the  de- 
pot was  selected  with  the  view  of  the  loca- 
tion of  the  present  system  of  side  tracks,  etc., 
for  the  accommodation  of  the  patrons  of  the 
railway,  and  the  pres»it  faciliUes  are  located 
in  the  best  possible  manner  for  the  operation 
of  the  road.  A  station  located  at  the  new 
site  wonid  be  in  a  cut  about  10  or  12  feet 
deep,  a  great  part  of  which  is  solid  rock,  and 
to  make  a  location  at  this  point  would  require 
the  excavation  of  earth,  loose  rock,  and  solid 
rock  10  or  12  feet  high  and  100  feet  wide,  and 
would  require  a  flU-in  to  the  south  at  about 
Fourth  street,  and  the  taking  out  of  a  cast 
Iron  drain  box  theretofore  placed  by  the  com- 
pany for  the  purpose  of  draining  the  exten- 
sive area  contiguous  to  the  company's  right 
of  way.  The  construction  of  the  depot  at  the 
end  of  'Main  street  would  require  the  town 
to  do  heavy  excavating  to  get  anything  like 
an  easy  approach  from  the  street  to  the  depot 
down  to  the  iMttom  of  the  cut,  and  would 
create  a  drainage  area  whidi  would  cause  the 
water  to  flow  down  to  the  depot  grounds  and 
result  in  a  great  inconvenience  to  tbe  patrons 
of  tbe  toa.i.  In  addition  to  this,  the  trains 
of  the  company  would  have  to  stop  on  almost 
a  maximum  grade,  which  would  make  the 
operation  nearly  impossible,  as  well  as  dan- 
gerous, and  the  placing  of  the  depot  farther 
south  on  Fourth  street  would  require  a  great 
deal  more  filling  in  and  incur  great  expense 
to  tbe  company ;  that  it  would  be  impossible 
to  remove  part  of  the  facilities  at  Red  Rock 
to  the  new  location,  as  contemplated  by  the 
order  of  the  commission,  and  leave  the  re- 
mainder at  the  old  location.  To  do  so  wonld 
practically  require  a  double  set  of  facilities 
at  Red  Rock,  a  town  of  500  or  600  people; 
and  to  install  new  facilities  at  the  new  loca- 
tion, in  the  way  of  side  tracks,  house  tracks, 
and  Industrial  tracks  for  the  relocation  of 
grain  elevators  now  upon  the  company's 
tracks,  would  be  to  change  these  facilities, 
not  80  as  to  increase  their  convenience  to  90 
per  cent  of  the  business  done  at  this  station, 
but  to  endanger  and  make  more  inconvenient 
said  facilities  to  the  patronizing  pnblic,  and, 
unless  the  other  facilities  are  moved  to  the 
new  location,  it  will  require  additional  ex- 
pense in  station  force  to  operate  the  same, 
and,  on  account  of  the  distance  of  such  facu- 
lties from  the  depot  the  danger  of  operation 
will  be  increased.  The  estimate  of  the  cost 
of  removal  was  made  upon  two  plans,  one  of 
which  contemplated  the  removal  of  the  depot 
from  the  present  location  to  tbe  proposed  lo- 
cation without  reducing  the  grade,  and  shows 
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that  the  cost  thereof  would  be  $14,451.76. 
The  second  plan  contemplates  the  removal 
of  the  depot  and  side  tracks  from  the  pres- 
ent location  to  the  proposed  location  atad  re- 
ducing the  grade  to  sU-tenths  of  1  per  cent, 
and  that  the  cost  thereof  would  be  $24,466.44. 
These  ItetBs  of  cost,  after  allowing  credit  for 
the  use  of  all  material  taken  from  the  present 
structure  at  the  present  location,  did  not  In- 
clude the  building  of  a  new  depot,  but  only 
the  expense  attending  the  removal  of  the 
present  depot  from  the  present  location.  It 
was  also  shown  that  the  operating  conditions 
would  require  the  reduction  of  the  grade,  and 
therefore  the  company  would  be  required  to 
incur  tbe  estimated  expense  under  the  sec- 
ond plan,  which  would  be  approximately 
$24,000. 

Aa  against  these  considerations  the  com- 
mission offset  the  fact  that  the  new  location 
would  be  a  shorter  distance  from  the  village, 
and  that  a  sidewalk  can  be  constructed  to  the 
location  of  the  proposed  new  depot,  while  it 
would  be  Impracticable  to  build. a  sidewalk 
to  the  present  location  of  the  d^>ot  In  our 
judgment,  the  mere  statement  of  the  facts, 
as  above  disclosed  demonstrates  the  unrea- 
sonableness of  the  order  appealed  from.  We 
are  therefore  of  the  opinion  that,  in  the  cir- 
cumstances shown,  it  would  be  unreasonable 
to  require  the  railway  company  to  remove  its 
station  to  the  new  location  at  the  great  cost 
and  inconvenience  to  it  which  the  enforce- 
ment of  the  present  order  would  require, 
merely  for  the  somewhat  doubtful  advantag- 
es such  removal  would  afford  the  patrons  of 
that  station  residing  in  the  town  of  Red  Rock. 
Moreover,  in  view  of  the  policy  of  retrench- 
ment and  economy  in  the  management  and 
control  of  railroads  made  necessary  by  the 
great  war,  in  which  we  are  now  engaged,  it 
seems  to  us  that  it  would  be  more  than  unrea- 
sonable to  require  this  change  of  location  at 
heavy  expense  to  the  railroad  company  with- 
out some  great  and  far-reaching  public  ne- 
cessity being  clearly  shown  therefor.  In  the 
case  at  bar  Mr.  Kouns,  the  general  manager 
of  the  appellant,  stated  on  the  stand  that, 
in  order  to  avoid  the  expense  of  making  this 
change  and  the  great  inconvenience  that 
would  result  in  the  operation  of  the  road 
from  such  a  change,  the  company  would 
build  a  sidewalk  all  the  way  from  the  present 
station  platform  to  the  end  of  Main  street, 
free  of  expense  to  the  town  of  Red  Rock. 
This,  it  seems  to  us,  would  overcome  the 
principal  inconvenience  caused  the  'inhabit- 
ants of  the  town  by  the  present  location. 
We  also  notice  that,  pursuant  to  the  order  of 
the  commission,  the  inhabitants  have  pur- 
chased a  site  for  the  new  station  at  a  cost  to 
them  of  $000,  and  stand  ready  to  present  the 
same  to  the  appellants.  To  adjust  this  mat- 
ter, the  representatives  of  the  app^ant  of- 
fer to  procure  a  purchaser  for  the  strip  of 
land  thus  acquired,  at  a  price  that  would 


refund  to  the  people  of  Red  Rock  all  the 
money  they  expended  in  obtaining  the  same, 
and  such  offer  is  now  renewed  In  the  brief  of 
their  counsel.  With  these  equitable  adjust- 
ments, whldi  we  have  no  doubt  will  be 
promptly  and  In  good  faith  carried  out  by 
the  company,  we  believe  the  people  of  Red 
Rock  should  be  content  for  the  present. 

For  the  reasons  stated,  the  order  of  the 
C!orporation  Commission  is  found  to  be  un- 
reasonable ;  and  it  is  therefore  set  aside  and 
held  for  naught    All  the  Josticea  concur. 


JOHNSTON,  Sheriff,  et  al  t.  BRADLSiX. 
(No.  8165.) 

(Supremo  (3onrt  of  Oklahoma.    Jan.  29,  1918. 
Rehearmg  Denied  March  28, 181&) 

(Svllabua  ly  the  Oomrt.) 
Apfkai.  and   Ebbob  «=>773(5)— Bbufs— Rx- 

VERBAI.. 

Where  plaintiff  in  error  lias  completed  his 
record  and  filed  it  in  this  court  and  has  served 
and  filed  a  brief,  in  compliance  with  the  rules 
of  this  court,  and  the  defendant  in  error  has 
neither  filed  a  brief  nor  offered  any  excuse  for 
such  failure,  the  court  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the 
judgment  may  bo  sustained ;  and,  where  the 
brief  filed  appears  reasonably  to  sustain  the  as- 
signments of  error,  the  court  may  reverse  the 
judgment  in  accordance  with  the  prayer  of  the 
plaintiff  in  error  or  the  rights  of  uie  parties. 

Commissioners'  Opinion,  Division  Na  3. 
Errw  from  County  Court,  Sequoyah  County: 
W.  B.  Wall,  Judge. 

Action  between  John  B.  Jolmston,  Sheriff 
of  Sequoyah  (bounty,  and  another  and  Sal- 
Ue  Bradley.  Judgment  for  the  latter,  and 
the  former  bring  error.  Reversed,  and  cause 
remanded  for  new  trlaL 

McCombs  &  McO>mb8,  of  Sallisaw,  for 
plaintiffs  in  error.  A.  T.  West,  of  Coelgate, 
for  defendant  in  error. 

BLBAKMOBB,  C.  This  proceeding  is 
properly  before  the  court;  the  petition  in 
error  and  case-made  bavbig  been  filed  on 
April  8,  1916.  Plaintiffs  in  error,  in  compli- 
ance with  the  rules  of  the  court,  have  served 
and  filed  their  brief,  which  appears  reason- 
ably to  sustain  the  assignments  of  error,  but 
defendant  in  error  has  neither  filed  a  brief 
nor  offered  excuse  for  such  failure.  The 
established  rule  in  this  case  is  that : 

"Where  plaintiff  in  error  has  completed  hit 
record  and  filed  it  in  this  court,  and  has  served 
and  filed  a  brief,  in  compliance  with  the  rules 
of  this  court,  and  the  defendant  in  error  has 
neither  filed  a  brief  nor  offered  any  excuse  for 
such  failuee,  the  oourt  is  not  required  to  search 
the  record  to  find  some  theory  upon  which  the 
judgment  may  be  sustained ;  and,  where  the 
brief  filed  appears  reasonably  to  sustain  the 
assignments  of  error,  the  court  may  reverse  the 
judgment  in  accordance  with  the  prayer  of  the 
plaintiff  in  error  or  the  rights  of  the  parties." 
Purccll  Bridge  &  Transfer  Co.  v.  Hine,  40  Okl 
200,  ia7  Pac.  668. 
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The  Judgment  of  fbe  trial  court  should  be 
rerersed,  and  the  cause  remanded  for  a  new 
trial. 

FEB  CURIAM.    Adopted'  In  whole. 


KING  T.  MITCJHEIil,  et  al.     (No.  7666.) 

(Supreme  Goart  of  Oklahoma.     Jan.  20,  1918. 

Rehearing  Denied  March  26,  1918.) 

fSuUaiMf  T>v  tXe  Court.) 

1.  OUABDIAN  A  WD  WARD  *=»107— GTTASDIAH'S 

Sale— CoiXATERAL  ATtACK— What  Conbti- 

TDTES. 

Where,  in  an  action  to  recover  possession 
and  quiet  title  to  lands,  the  plaintiff,  in  order 
to  efltablish  title  in  herself,  assailed  the  record 
of  the  coanty  court  appointing  a  guardian  for 
her,  who  as  such,  pursuant  to  the  order  of  the 
court,  thereafter  conveyed  the  lands  in  suit  to 
the  grantor  of  defendant,  held,  that  such  consti- 
tuted a  collateral  attacic. 

2.  EyiDBRCK  ^»82  —  JuDoifflNT  «=»472— Ap- 
pointment op  Guabdian  —  Pbesumftior  — 
CoiXATEBAi,  Attack. 

Where  the  record  of  the  county  court  In  a 
guardianship  proceeding  is  silent  relatire  to  the 
eom^tencj  of  a  person  appointed  as  guardian, 
it  will  be  presumed  that  in  making  the  appoint- 
ment the  court,  in  the  proper  discharge  of  its 
duty,  upon  inquiry,  adjudged  that  the  person 
designated  as  guardian  possessed  all  the  requi- 
site qualifications;  and  such  judgment,  being 
that  of  a  court  of  general  jurisdiction,  is  not 
subject  to  collateral  attack,  and  may  not  l>e  im- 
peached by  evidence  aliunde. 

3.  Indians  «=3l8— Aixottxd  Lands— Inhxb- 

ITANCE. 

The  heirs  of  a  deceased  memlier  of  the  Creek 
Tribe  of  Indians,  to  whom  patents  have  issued 
for  lands  allotted  in  his  right,  take  title  to  such 
lands  b7  inheritance. 

4.  Indians  ®=»1B(1) — Alloticents— Rbstrio- 
TioN»— Act  op  Conqbess. 

"The  act  of  Congress  approved  May  27, 
1908  (35  Stat  812,  c.  199),  entitled  'An  act  for 
the  removal  of-  restrictions  from  part  of  the 
lands  of  allottees  of  the  Five  Civilized  Tribes, 
and  for  other  purposes,'  is  a  revising  act,  and 
was  intended  as  a  substitute  for  all  former  acts 
relating  to  the  subject  of  such  restrictions,  and 
operated  to  repeal  the  provisions  of  an  act  of 
Gonjpess  approved  April  26, 1906  (34  Stat.  137, 
c.  1876),  and  previous  congressional  enactments 
in  conoict  therewith  on  the  same  subject." 

5.  Indians  <3=>15(1)  —  Allottees  —  Restbic- 

TI0N8. 

"Under  the  provisions  of  section  9  of  the 
act  of  Congress  of  May  27,  1008  (35  Stat.  L. 
312),  the  death  of  an  allottee  of  the  Five  Civil- 
ized Tribes  operated  to  remove  all  restrictions 
upon  the  alienation  of  said  allottee's  land.  The 
first  proviso  in  said  section,  'That  no  convey- 
ance of  any  interest  of  any  full-blood  Indian 
heir  in  such  land  shall  be  valid  unless  approv- 
ed by  the  court  having  jurisdiction  of  the  settle- 
ment of  the  estate  of  said  deceased  allottee,'  im- 
posed a  merely  personal  restriction  on  the  full- 
blood  Indian  heirs.  The  restriction  tlius  im- 
posed was  simply  an  incapacity  to  convey  with- 
out the  approval  of  the  proper  county  court, 
similar  to  the  disability  of  a  minor  to  sell  his 
lands." 

6.  Indians  «=»16(1)  —  Allottees  —  Inhebtt- 

AWCB— "REffrBICTED   LaNDB." 

"Lands  inherited  by  full-blood  Creek  Indian 
minors  from  a  fuH-blood  Creek  allottee  are  not 
'restricted  lands'  within  the  purview  of  the  pro- 
viso in  section  6  of  the  act  of  May  27,  1908  (35 


Stat  812),  prohibiting  the  sale  or  incumbrance 
of  restricted  lands  of  living  minors,  except  by 
leases  authorized  by  law,  by  order  of  the  court, 
or  otherwise." 

Commlasloners'  Opinion,  Dlvldon  No.  8. 
Error  from  District  Court,  Olcfuskee  Coun- 
ty; Geo.  G.  CiTump,  Judge. 

Action  by  Annie  King  against  W.  F.  Mitch- 
ell and  others.  Judgment  .for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Lafayette  Walker,  of  Holdenrllle,  for  plaln- 
tlfl  In  error.  O.  W.  Brewer,  of  Okemah,  for 
defendants  in  error. 

BLEAKMORE,  C.  This  action  was  brought 
by  Annie  King  to  recover  possession  of  an 
undivided  one-third  interest  in  certain  lands 
and  quiet  title  thereto.  Upon  trial  to  the 
court  judgment  was  rendered  for  defendants, 
and  plalntUT  has  appealed. 

The  lands  in  question  were  allotted  in  1900 
to  one  Joseph  King,  a  deceased  member  of 
the  Oeek  Tribe  of  Indians,  and  patents  there- 
for subsequently  Issued  to  his  heirs.  Plain- 
tiff is  a  full-blood  member  of  the  CJreek  Tribe, 
and  claims  title  to  the  lands  In  suit  as  an 
heir  of  the  allottee.  Defendants  assert  that 
upon  the  death  of  the  allottee  plaintiff  suc- 
ceeded to  only  an  undivided  one-flfth  Interest 
In  said  land,  which  interest  was  sold  in  regu- 
lar gnardianship  proceedings  in  the  county 
court  of  Okfnskee.  county,  and  on  November 
18,  1908,  conveyed  by  the  then  guardian  of 
plaintiff  to  one  Shnlts,  who  in  turn  conveyed 
to  defendants. 

It  is  contended  by  plaintiff  that  such  sal^ 
was  void  for  the  following  reasons:  (1)  That 
her  guardian  falsely  represented  to  the  coun- 
ty court  In  which  the  guardianship  proceed- 
ings were  pending  that  she  had  inherited  an 
Interest  in  said  lands;  whereas,  under  the 
law,  she  had  acquired  same  by  purchase.  (2) 
That  by  collusive  agreement  with  the  pur- 
chaser her  guardian  represented  to  said  com- 
ty  court  that  she  was  the  owner  of  only  a  one- 
fifth  Interest  in  said  land,  when  in  truth  she 
owned  one-third  thereof.  &)  That  there  was 
no  necessity  for  such  sale.  (4)  That  her 
guardian  was  not  a  member  of  the  Creek 
Tribe  of  Indians,  and  therefore,  by  virtue  of 
section  4  of  the  Original  Creek  Agreement 
(31  Stat  861),  Incompetent  to  act  as  guardian 
of  plaintiff,  a  minor  full-blood  Indian.  (6) 
That  the  other  heirs  of  the  deceased  allottee, 
who  are  adult  full-blood  members  of  the 
Creek  Tribe,  had  not  joined  with  her  guardian 
in  the  sale  of  such  land,  and  that  the  deeds 
purporting  to  convey  said  lands  had  not  been 
approved  as  required  by  section  22  of  the  act 
of  Congress  of  April  26,  1906  (34  Stat  137). 
(6)  That  such  sale  was  in  contravention  of 
the  proviso  of  section  6  of  the  act  of  May  27, 
1908,  "that  no  restricted  lands  of  living  mln. 
ors  shall  be  sold  or  encumbered, ,  except  by 
leases  authorized  by  law,  by  order  of  the 
court,  or  otherwise."   35  Stat  314. 
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By  flndlng  generally  for  the  defendants  the 
trial  court  necessarily  found  that  upon  the 
death  of  allottee  plaintlfr  succeeded  to  a  one- 
flfth,  and  not  a  one-third,  Interest  In  the  lands 
In  suit,  thus  determining  adversely  to  her  the 
only  Issue  of  fact  properly  presented  by  the 
pleadings.  In  this  regard  the  evidence  clearly 
and  convincingly  sustains  such  finding. 

[3]  The  contention  that  plaintiff,  as  an  heir 
of  the  deceased  allottee,  took  title  to  the  land 
Involved  by  purchase,  and  not  by  Inheritance, 
is  Ul  founded.  The  identical  question  was 
before  this  court  in  Chupco  et  aL  v.  Chapman 
et  al.,  170  Pac.  259,  No.  7570,  not  yet  officially 
reported,  wherein  It  was  held: 

"Katie  Chupco,  a  full-blood  Creek  Indian  wo- 
man, died  after  enrollment,  on  April  26,  1900. 
After  her  death  an  allotment  wos  selected  for 
her  and  patented  to  her  heirs.  Held,  such  heirs 
took  the  title  to  the  land  by  inheritance,  and 
not  by  purchase." 

[1, 1]  The  competency  of  plaintiffs  guard- 
ian and  the  necessity  for  the  sale  of  her  in- 
terest in  the  lands  in  suit  were  qnestions 
properly  and  necessarily  presented .  for  the 
consideration  of  the  county  court  when  the 
guardian  was  appointed  and  the  sale  ordered 
and  confirmed.  If  the  provision  of  the  Orig- 
inal Creek  Agreement,  that  "all  guardians  or 
curators  appointed  for  minors  and  incompe- 
tents shall  be  citizens,"  was  in  force  and  con- 
trolling at  the  time  of  the  appointment  of 
the  guardian  in  the  instant  case  (concerning 
which  we  express  no  opinion),  yet,  as  the 
record  of  the  county  court  is  silent  relative 
to  the  citizenship  of  such  guardian.  It  will 
be  conclusively  presumed  that,  in  making  the 
appointment,  the  court,  in  the  proper  dis- 
charge of  Its  duty,  upon  Inquiry,  adjudged 
that  the  person  designated  as  guardian  of 
plaintiff  possessed  the  requisite  qualifications; 
and  such  Judgment,  being  that  of  a  court  of 
general  Jurisdiction,  is  not  subject  to  col- 
lateral attack,  and  may  not  be  impeached  by 
evidence  aliunde.  Baker  v.  Cureton,  150  Pac. 
1090;  Hathaway  v.  Hoffman.  153  Pac.  184; 
Johnson  v.  Johnson,  159  Pac.  1121. 

[4-1]  The  remaining  questions  presented 
for  our  consideration  have  been  determined 
by  this  court  in  Chupco  et  al.  v.  Chapman  et 
al.,  supra,  as  follows: 

"The  act  of  Conftresa  approved  May  27,  1908, 
(35  Stat  312,  c.  199),  entitled  'An  act  for  the 
removal  of  restrictions  from  part  of  the  lands 
of  allottees  of  the  Five  Civilized  Tribes,  and 
for  other  purposes,'  is  a  revising  act,  and  was 
intended  as  a  substitute  for  all  former  acts  re- 
lating to  the  subject  of  such  restrictions,  and 
operated  to  repeal  the  provisions  of  an  act  of 
Conirresa  approved  April  26.  1906  (34  Stat  137, 
c.  1876),  and  previous  conRressional  enactment 
in  conflict  therewith  on  the  same  subject 

"Under  the  provisions  of  section  9  of  the  act 
of  Congress  of  May  27.  1908  (35  Stat  312),  the 
death  of  an  allottee  of  the  Five  Civilized  Tribes 
operated  to  remove  all  restrictions  upon  the 
alienation  of  said  allottee's  land.  The  first  pro- 
viso In  said  section,  That  no  conveyance  of  any 
interest  of  any  full-blood  Indian  heir  in  such 
land  shall  be  valid  unless  approved  by  the  court 
having  Jurisdiction  of  the  settlement  of  the  es- 
tate of  said  deceased  allottee,'  imposed  a  merely 


Eersonal  restriction  on  the  folI-blood  bdiaa 
eirs.  The  restriction  thus  imposed  was  sim- 
ply an  incapacity  to  convey  without  the  ap- 
Sroval  of  the  proper  county  court  similar  to  the 
isability  of  a  minor  to  sell  his  lands. 

"Lands  inherited  by  fnll-blood  Creek  Indiaa 
minors  from  a  full-blood  Creek  allottee  are  not 
'restricted  lands,'  within  the  purview  of  the  pro- 
viso in  section  6  of  the  act  of  May  27.  1908  (35 
Stat.  312),  probibitinK  the  sale  or  incumbrance 
of  restricted  lands  of  living  minors,  except  by 
leases  authorized  by  law,  by  order  of  the  eoart 
or  otherwise. 

"Amos  Chupco  and  Katie  Chupco,  fnll-biood 
Creek  Indian  allottees,  died  in  Hughes  eoanty, 
Okl.,  leaving  surviving  both  adult  and  minor 
full-blood  Indian  heirs.  By  virtue  of  the  pro- 
bate jurisdiction  conferred  by  section  6  of  the 
act  of  Congress  of  May  27,  1908,  the  probate 
court  of  HuKhes  county,  OkL,  was  authoriztd 
to  sell  the  inherited  interest  of  the  full-blood 
Indian  minors  in  the  allotments  of  the  deceased 
allottees  in  conformity  to  the  procedure  for  the 
sale  of  the  lands  of  minors  under  the  probate 
laws  of  the  state,  said  court  being  the  same 
court  that  had  jurisdiction  of  the  settlement  of 
the  estate  of  the  deceased  allottees,  and  the 
approval  by  the  court  of  the  guardianship  sale. 
with  direction  to  the  guardian  to  execute  a  deed 
to  the  purchaser,  was  a  substantial  compliance 
with  that  part  of  section  9  of  the  act  providine 
'that  no  conveyance  of  any  interest  of  any  foil- 
blood  Indian  heir  in  such  land  shall  be  valid 
unless  approved  by  the  court  having  jurisdic- 
tion of  the  settlement  of  the  estate  Of  said  de- 
ceased aUottee.' " 

It  follows  that  the  Judgmmt  of  the  trial 
court  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole; 


MIDLAND  SAVINGS  ft  LOAN  CO.  ▼.  EV- 
ANS et  al.    (Na  5815.) 

(Supreme  Court  of  Oklahoma.    MarcJi  12,  1918.) 

(8yttdbu$  (y  the  Court.) 
Building  and  Ixjan  AssociaI'ioss  ^»27,  31 
(1)— Contracts  «=»144— Powers  — Loan  or 
Monet— Premium— Stipulation  as  to  Law 
Governing. 
Paragraphs  1,  2,  and  8  in  the  case  of  Mid- 
laud  Savings  &  Loan  Co.  v.  Henderson  et  at. 
47  Okl.  693,  150  Pac.  p.  868.  L.  R.  A.  1916D. 
745,  are  adopted  as  the  syllabus  in  this  ' 


Commissioners'  Opinion,  Division  Na  2. 
Error  from  District  Court,  Kay  Coonty:  W. 
M.  Bowles,  Judge. 

Action  by  the  Midland  Savings  ft  Loan 
(Tompany  against  Ellas  Evans  and  others. 
Demurrer  to  plaintiff's  evidence  sustained, 
and  It  brings  error.  Reversed  and  re- 
manded. 

A.  J.Bryant,  of  Denver,  OoIo.,and  SamE. 
Sullivan  and  H.  S.  Burke,  both  of  Newkirk. 
for  plaintiff  in  error.  W.  K.  Moore,  of  Poo- 
ca  City,  for  defendants  In  error. 

POPE,  O.  This  action  was  comm«iccd 
on  the  28th  day  of  May,  1907,  by  the  plain- 
tiff In  error  in  the  district  court  of  Kay 
county,  OkL  The  cause  was  tried  to  the 
court,  and  after  the  plaintiff  bad  closed  its 
case  the  defendant  interposed  a  demomr 
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0  the  evidence  on  the  ground  that  the  evl- 
ence  of  plaintiff  offered  in  ttils  cause  does 
ot  prove,  or  tend  to  prove,  a  cause  of  ac- 
ion  in  favor -of  plaintiff  and  against  the 
efendant,  which  motion  was  by  the  court 
ustnlned.  To  which  ruling  of  the  court 
be  plaintiff  in  error  excepted. 
The  evidence  adduced  by  the  plaintiff  at 
be  trial  tended  to  show  that  the  plaintiff 
n  error,  the  Midland  Savings  ft  Loan  Com- 
any  is  a  building  and  loan  association  in- 
orpornted  under  the  laws  of  the  state  of 
k>lorado,  with  its  home  office  at  Denver, 
;olc>.,  and  that  defendant  Maggie  Bvans,  on 
he  1st  day  of  April,  1901,  became  the  own- 
r  and  purchaser  <^  30  shares  of  capital 
tock  of  plaintiff  corporation,  and  agreed 
0  pay  therefor  in  144  monthly  payments 
f  $8.70  each,  and  thereafter  on  June  6, 
901,  the  said  Maggie  Evans  made  a  writ- 
en  application  to  the  plaintiff  company  at 
;s  home  office  in  Denver  for  a  loan  of  $700, 
nd  on  said  date  the  defendants  Ellas  Bt- 
ns  and  Maggie  Evans  gave  to  the  plain- 
Iff  a  first  mortgage  bond  or  note,  whereby 
hey  agreed  to  pay  the  plaintiff  the  princi- 
al  sum  of  $700  to  be  paid  in  monthly  In- 
tallments  of  $15.70,  of  which  sum  $8.70  is 
be  monthly  installment  or  payment  on  said 
bares  of  stock,  $4.37  Is  the  monthly  inter- 
st  on  the  loan,  and  the  remaining  $2.63 
i  the  monthly  premium,  and  also  agreed 

0  pay  such  &aes  as  may  accrue  upon  said 
tock,  interest,  and  premium  according  to 
be  by-laws  of  the  company.  On  the  same 
ay  and  date  Ellas  Evans  and  Maggie  Bv- 
ns  made  and  executed  a  real  estate  mort- 
age on  certain  real  estate  in  Kay  county, 
>kl.,  and  an  assignment  of  said  stock  to  the 
ssociation  to  secure  the  payment  of  said 
ote,  which  provided  for  the  payment -of  $70 
ttorney's  fee  in  case  suit  wa»  brought  to 
3re<-lose  the  same  , 

The  testimony  farther  shows  that  Maggie 
Ivans  on  the  3d  day  of  September,  1901, 
ecanie  the  purchaser  of  20  shares  of  the 
apital  stock  of  the  plaintiff  company,  to 
e  paid  for  in  a  similar  manner  as  the 
bares  above  mentioned,  and  that  on  said 
ate  the  defendant  made  an  application  to 
le  company  in  Denver,  Colo.,  for  a  further 
mn  of  $400,  and  executed  a  bond  and  a 
K.-ottd  mortgage  on  the  same  property  as 
'as  given  to  secure  the  first  loan,  and  con- 
iliiiug  provisions  similar  to  those  set  forth 

1  the  first  mortgage,  also  further  securing 
ic  payment  of  said  note  by  assigning  the 
lares  of  stock  above  referred  to  as  coUat- 
ral  security.  The  evidence  further  tended 
>  show,  at  the  time  of  the  commencement 
f  the  suit  on  May  28,  1907,  there  was  due 
nd  unpaid,  including  an  attorney's  fee  of 
ro,  and  after  allowing  the  withdrawal  val- 
e  of  the  stock  and  all  other  Just  credits 
Dd  set-offs,  the  sum  of  $455.4S,  with  inter- 
?t  from  May  1,  1907,  at  7%  per  cent  per 


annum,  and  there  was  due  on  the  $400  note, 
including  the  sum  of  $90  attorney's  fee  stip- 
ulated for,  and  after  allowing  the  with- 
drawal value  of  the  stock  and  all  other 
Just  credits,  the  sum  of  $300.58,  to  draw 
interest  from  May  1,  1907,  at  7%  per  cent 
per  annum,  the  total  amount  due  on  both 
notes  being  $823.03. 

The  evidence  further  tended  to  show 
that  the  defendants  had  made  certain 
monthly  payments,  which  were  credited  to 
the  interest  premium  and  to  stock  account 
as  provided  for  in  said  note,  and  that  the 
defendants  had  been  given  due  credit  for 
these  amounts.  Plaintiff  pleaded  chaptetr 
33,  Laws  of  Colorado  1897,  pertaining  to 
the  rights  and  powers  of  building  and  loan 
associations. 

It  is  contended  by  the  defendants  that 
nnder  the  evidence,  the  contract  entered 
into  between  the  said  parties  should  have 
been  construed  by  the  laws  of  the  state  of 
Oklahoma  and  not  the  laws  of  Colorado; 
that  under  section  1490  of  the  Compiled 
Laws  of  1909,  in  force  at  the  time  in  this 
state,  the  plaintiff  was  required  to  submit 
its  loan  to  competitive  bids  of  its  stockhold- 
ers, which  the  plaintiff  did  not  do,  and 
that  the  loan  therefore  became  and  was  a 
straight  loan  of  money  from  the  plaintiff 
to  the  defendant;  and  that  the  defendant 
was  not  bound  under  the  by-laws  of  the- 
company  and  laws  of  the  state  of  Colorado 
to  all  the  penalties,  forfeitures,  and  pay- 
ment of  stock  as  is  provided  for  in  their  by- 
lawa  We  deem  it  unnecessary  to  discuss 
this  question  at  length,  because  this  case 
comes  clearly  within  the  rule  laid  down  by 
this  court  in  the  case  of  Midland  Savings 
ft  Loan  Co.  T.  Henderson  et  al.,  47  Okl.  693, 
150  Pac.  868,  U  R.  A  1916D,  745.  In  that 
case  the  court  discussed  the  question  very 
thoroughly,  and  we  deem  It  nnneceesary  to 
restate  the  rule  here. 

We  are  therefore  of  the  opinion  that  the 
trial  court  erred  in  sustaining  the  demiurrer 
to  plaintiff's  evidence. 

Reversed  and  remanded. 

PER  CURIAM.    Adopted  In  wh<aei. 


CITY  OF  SHAWNEE  v.  DRAKE.    (No.  6648.) 

(Supreme  Court  of  Oklahoma.     Jan,  29,  191& 

Rehearmg  Denied  March  26,  1918.) 

(Syllabui  by  the  Court.) 

1,  Neouoence  ®=>32(2)— ConnrnoN  of  Pbeh- 
iBiEs— Invitation. 

"One  who  goes  uiwn  the  premises  of  another 
in  a  common  interest  or  to  a  mutual  advantaf^e 
is  there  under  the  implied  invitation  of  the 
owner."  A.,  T.  ft  S.  F.  R.  R.  Co.  v.  OoKSweli, 
23  Oki  181,  99  Pac.  923,  20  L.  R.  A  (N.  S.) 
837. 

2.  Municipal     Cobpobations     «=>603(1)  — 
Parks— Invitation. 

Where,  according  to  a  general  plan  for  the 
improvemeot  of  a  city  street,  a  space  left  with- 
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in  iti  boimd*  between  a  portion  paved  for  a 
roadway  and  tlie  sidewallcs  is  set  apart  as 
parking,  primarily,  at  least,  for  ornamentation 
rather  than  travel,  the  maintenance  thereof  in 
a  condition  attractive  and  pleasing  to  the  eye 
may  be  regarded  as  of  common  interest  and 
mntnal  advantage  to  the  city  and  abutting  proi>- 
erty  owners ;  and  where  the  city  makes  no  pro- 
vision to  that  end,  but  for  a  number  of  years  the 
property  owners  mow  the  grass  upon  such  park- 
ing, an  invitation  so  to  do  will  be  implied  on  the 
part  of  the  city. 

3.  Municipal     Cobfoiutiors     <s»663(1)  — 
Pakks— Invitation. 

Such  invitation,  from  its  nature,  cannot,  in 
reason,  be  considered  as  restricted  to  the  person 
of  such  an  owner,  but  must  be  held  to  include 
bis  servant  employed  for  the  specific  purpose. 

4.  Municipal  Cobpobations  ^=s>763(1)— Pbb- 
soNAL  INJUBT  —  Invitation  —  Cabe  Rb- 

QUIBED. 

Where  a  dty  invites  the  use  of  its  premises 
by  one  for  a  common  interest  and  mutual  ad- 
vantage, it  owes  him  the  duty  of  exercising  or- 
dinary care  to  prevent  his  injury  by  keeping  the 
premises  in  a  condition  reasonably  safe  for 
such  use ;  and  a  breach  of  such  duty  constitutes 
actionable  negligence. 

6.  Municipal  Corpobationb  ®=>821(3)— Peb- 
sonal  Injuby— Nbgligbnck— <Juestion  fob 

JUBT. 

'E!vid«ice  examined,  and  held,  that  the  trial 
court  correctly  refused  to  direct  a  verdict  for 
defendant. 

Commissioners'  Opinion,  Division  Na  8. 
Elrror  from  District  Court,  Pottawatomie 
County;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  Jordan  Drake  agatbst  the  Olty 
of  Shawnee.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

W.  T.  Williams,  of  Shawnee,  for  plaintiff 
In  error.  Blakeney  &  Maxey,  of  Tulsa,  and 
Abematby  &  Howell,  of  Shawnee,  for  defend- 
ant In  error. 

BLEAKMORB,  C.  This  action  seeking  re- 
covery for  personal  injuries  was  commenced 
In  the  court  l>eIow  by  Jordan  Drake  against 
the  city  of  Shawnee.  Upon  trial  to  a  Jury, 
plaintiff  obtained  verdict  and  Judgment  for 
$1,600,  and  defendant  has  appealed. 

Some  years  before  the  occurrences  involv- 
ed the  dty  of  Shawnee  had  caused  one  of 
Its  streets  to  be  improved  by  paving  a  portion 
thereof  and  the  laying  of  sidewalks,  leaving 
a  space  of  some  15  feet  or  more  between  the 
pavement  and  the  walks  for  a  grass  plot  or 
parking.  The  city  also  operated  and  main- 
tained a  system  of  waterworlcs,  and  at  points 
In  the  parking  4  or  6  feet  from  the  outer 
edge  of  the  sidewalk  opposite  their  property 
had  Installed  meters  for  the  -  measuring  of 
water  supplied  to  consumers.  These  meters 
were  affixed  to  service  pipes  situate  some  18 
inches  or  2  feet  underground,  and  were  sur- 
rounded and  protected  by  a  meter  box,  which 
consisted  of  a  Joint  of  tiling  18  Inches  in  di- 
ameter and  about  30  Inches  In  length,  extend- 
ing to  the  surface  of  the  parking.  In  the 
upper  end  of  the  tiling  was  a  groove.  Into 
wUch  was  seated  a  metallic  lid  covering  the 
same.    It  appears  that  the  abutting  owners 


along  the  street  were  accustomed  t«  cat  the 
grass  on  t^e  parldng  In  front  of  their  lots. 
On  October  13, 1910,  plaintiff  was  employed 
by  one  of  such  owners  to  mow  the  grass  on 
the  parking.  In  performing  such  service  he 
stepped  upon  the  lid  covering  a  meter  box, 
which  was  concealed  from  his  sight  by  the 
grass,  and  by  reason  of  the  fact  that  such  lid 
was  not  properly  adjusted  and  fitted  Into  the 
groove  in  the  tiling  made  for  that  purpose,  it 
turned  with  his  weight  and  he  fell  with  one 
foot  and  Umb  Inside  the  tiling,  and  was  in- 
jured. Within  a  few  hours  after  his  injury 
his  employer  examined  the  meter  box  and 
found  that  grass  had  grown  over  the  rim  of 
the  tiling,  and  th^t  dirt  and  dust  had  accum- 
ulated In  the  groove  near  the  top  thereof.  In- 
to which  the  metal  lid  was  designed  to  fit,  to 
such  au  extent  that  the  lid  was  thereby  lifted 
or  raised  out  of  the  groove.  A  portion  of 
the  testimony  of  this  witness  Is  as  follows: 

"A.  I  examined  the  meter  to  learn  what  had 
caused  this  accident,  caused  his  fall,  and  found 
the  tendrils  or  stems  of  the  Bermuda  had  grown 
under  tke  lid,  so  it  wouldn't  fit  down  in  the 
flange  made  to  retain  it.  Q.  Now,  in  the  flange 
you  found  that  the  tendrils  of  the  grass  had 
grown  under  into  the  place  where  the  lid  fit? 
A.  It  had  either  grown  under  or  the  lid  had 
been  placed  down  on  them,  they  being  long 
enough  to  reach  under  the  lid.  Q.  Now,  did 
you  find  any  other  substance  in  the  flange  or 
groove  besides  the  grass?  A.  Well,  dirt  that 
would  naturally  accumulate  from  blowing. 
*  *  *  A.  I  found  the  grass  had  grown  under 
the  rim,  or  the  lid  had  been  placed  down  on 
the  stems.  *  •  •  Q.  Now,  did  you  notice 
how  deep  that  flange  was  that  holds  the  lid  from 
being  flush  to  the  top?  A  I  didn't  notice  it 
at  the  time,  but  from  my  general  Imowledge,  I 
am  quite  familiar  with  these,  it  is  about  from 
one-eighth  to  one-quarter  of  an  inch  deep.  Q. 
And  the  runners  of  the  ^ass  had  grown  under 
there  until  it  lifted  the  lid  or  raised  the  lid  out 
of  the  groove?  A.  Yes,  sir.  Q.  So  it  would 
slip?  A.  I  can't  say  whether  they  had  grown 
in  there,  or  whether  they  were  there  when  the 
lid  was  placed  on.  .  Q.  There  was  grass  enough 
on  there  to  raise  it  from  its  place?  A.  Yes,  sir. 
Q.  You  said  something  about  dirt  getting  io 
there  from  the  wind.  State  to  the  jnry  what 
you  mean  by  that  A.  We  know  this  is  a  doa- 
ty  country;  whenever  the  wind  blows,  any 
grooves  or  exposed  places  tliat  way  will  iUl  up 
with  dust  and  become  solid;  that  was  the  case 
of  the  rims  I  examined,  mine  and  the  one  where 
Mr.  Drake  got  hurt ;  tliey  were  witliin  8  feet  of 
each  other.  Q.  The  dirt  in  there  was  enough  to 
fill  the  groove  in  which  the  lid  fit?  A  Partial- 
ly, yes,  sir." 

It  also  appears  that  the  water  meters  were 
read  regularly  each  month,  and  that  In  or- 
der to  read  the  same  l^t  was  necessary  to  re- 
move the  metal  cover  from  the  tiling.  The 
last  reading  of  the  particular  meter  located 
In  the  box  Into  which  plaintiff  fell  was  on 
^ptember  24,  1910,  and  the  city  employe  who 
performed  this  service  testified  that  after 
reading  such  meter  he  replaced  the  metal 
lid  so  that  it  fit  within  the  groove.  His  ex- 
act testimony  in  this  regard  Is  as  follows: 

"Q.  I  wUl  ask  you  to  tell  the  jury  what  was 
the  condition  of  the  groove  there  at  that  meter 
the  last  time  you  read  it,    A.  Well,  there  was 
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■ome  gran  lironnd  It  I  serer  paid  much  atten- 
ti<Hi.  Q.  When  you  went  there,  what  did  you 
do  with  reference  to  the  graes?  A.  I  kind  of 
pulled  it  back,  and  aome  grass  growed  np  over 
it  aronnd  the  edges  a  little.  Q.  Tell  the  jury 
what  you  did  with  that.  A.  I  palled  the  grass 
up,  so  I  could  get  at  it.  Q.  Do  you  mean  to 
pull  it  up,  or  pull  it  out,  or  break  it  off?  A. 
Pulled  it  off;  yes,  sir.  Q.  After  you  pulled  it 
off,  what  did  you  do  with  it?  A.  Threw  it  off 
to  one  side.  Q.  I  want  you  to  tell  the  Jury 
whether  or  not,  when  you  replaced  the  lid  at 
this  time  on  the  24th  day  of  September,  yon 
left  grass  in  the  groove  there  and  placed  the 
lid  on  top  of  it.  A.  No,  sir.  Q.  Do  you  re- 
member anything  about  the  condition  of  this 
meter  box  at  that  time?  A.  No;  only  just  like 
the  rest  of  them.  Q.  Do  ^ou  remember  any- 
thing— you  have  no  recollection  or  paid  no  par- 
ticular attention  to  any  part  of  it  except  put- 
ting the  lid  off  and  replacing  it?  A.  Yes,  Sir. 
Q.  At  the  time  you  read  this  meter  on  the  24th 
day  of  September,  1910,  read  this  meter  there, 
can  you  tell  the  jury  what  was  the  height  and 
condition  of  the  grass  growing  around  that  meter 
box?  A.  No.  sir;  I  can't  tell  how  high  it  was. 
Q.  Tou  didn  t  pay  any  attention?  A.  No,  sir. 
Q.  I  will  ask  you  to  state  whether  or  not,  when 
you  went  there,  you  found  any  grass  or  runners 
of  the  grass  growing  between  the  lid  or  under 
the  lid  next  to  the  rim.  A.  No,  sir ;  I  did  not. 
Q.  I  will  ask  you  to  tell  the  jury  whether  or 
not,  at  the  time  you  read  this  meter,  you  found 
that  meter  filled  with  dirt  of  any  deaeriptioo. 
A.  No,  air," 

At  the  dose  of  tbe  eyldence  the  court  re- 
fused tbe  request  of  defendant  to  direct  a 
▼erdlct  in  its  favor.  Ja  the  petition  it  is 
alleged: 

"That  the  dty  of  Shawnee,  through  its  water 
department  and  officers  in  charge  of  said  de- 
partment, would  at  the  end  of  each  month  read 
the  said  meters,  which  belonged  to  them,  and 
after  they  had  read  the  same  would,  instead  of 
doeing  the  said  meter  lid,  aa  above  described, 
negligently  and  carelessly  fall  to  fit  the  same  in- 
to the  groove,  so  that  it  would  be  solid  and  ata- 
tionary,"  etc. 

[1]  The  prlndpal  question  presented  for 
our  consideration  is  whether  the  trial  court 
erred  In  refusing  to  direct  a  verdict  for  de- 
fendant. It  is  contended  that  plaintiff  was 
at  most  a  licensee,  to  whom  defendant  owed 
no  duty  to  keep  the  parking  In  a  reasonably 
safe  condition,  but  was  only  required  to  re- 
frain from  willfully  or  wantonly  injuring 
him.  We  do  not  concur  in  this  view,  but 
are  of  opinion  that  plaintiff  was  an  invitee 
rightfully  upon  the  parking  at  the  time  of 
Ids  injury,  at  the  Implied  invitation  of  the 
city.  It  is  unnecessary  to  consider  wlietber 
a  space  within  the  bounds'  of  a  street,  be- 
tween the  portion  paved  for  a  roadway  and 
the  sidewalks,  set  apart  for  parking,  is  a  part 
of  the  street,  for  neglect  of  the  reasonably 
safe  condition  of  which  a  city  may  be  held 
liable  to  one  using  the  same  for  usual  pur- 
poses of  travel,  as  that  question  is  not  direct- 
ly presented.  In  the  instant  case,  however, 
the  very  plan  of  the  street  in  question  im- 
ports a  dedication  of  the  parking,  primarily, 
at  least,  for  ornamentation  rather  than  trav- 
el.    Indeed,  in  its  brief  defendant  states: 

"The  city  had  withdrawn  that  part  of  Broad- 
way street  where  this  meter  box  was  located 
from  public  use  for  ordinary  travel,  and  had 


0  parking  purposes,  t*  beautify 


dedicated  It  to  ,         _  .     .       ^ 
the  street  and  adjoining  premiaes." 

ObviouBly  the  maintenance  of  such  parking 
in  a  condltton  attractive  and  pleasing  to  the 
eye  must  be  regarded  as  of  common  Interest 
and  mutual  advantage  to  the  dty  and  abut- 
ting property  owners.  So  far  as  the  record 
disdoses,  the  dty  made  no  provision  to  this 
end;  but  some  of  the  lotowners,  for  a  number 
of  years  prior  to  plaintHTs  injury,  had  at 
least  cut  the  grass  on  the  space  in  front  of 
their  properties,  and  to  this'  extent,  with  the 
knowledge  and  consent  of  the  dty,  effectuated 
the  purpose  for  which  the  parking  was  In- 
tended. From  all  the  circumstances  of  the 
case  it  may  be  naturally  and  reasonably  in- 
ferred that  the  dty  impliedly  invited  the  lot- 
owners  along  this  street  to  care  for  the  park- 
ing, and  that  it  was  in  response  to  this  im- 
plied invitation  that  plaintiff  was  employed 
for  such  purpose  by  an  abutting  owner  at  the 
time  of  his  injury. 

"One  who  goes  upon  the  premises  of  another 
in  a  common  interest  or  to  a  mutual  advantage 
is  there  under  the  implied  invitation  of  the  own- 
er. The  test  as  to  whether  there  is  an  implied 
invitation  is  stated  hv  Mr.  Campbell  in  his  trea- 
tise  on  Negligence  in  the  following  language; 
"The  prindple  appears  to  be  that  invitation  is 
inferred  where  there  is  a  common  interest  or 
mutual  advantage,  while  a  licensee  is  inferred 
where  the  object  is  the  mere  pleasure  or  benefit 
of  the  person  using  it.'"  A.,  T.  ft  S.  F.  Ry. 
Go.  V.  OogsweU,  23  Okl.  181.  99  Pao.  828,  io 
U  R.  A.  ON'.  S.)  837. 

The  rule  is  also  quoted  with  approval  by 
this  court  in  A,  T.  ft  S.  F.  Ry.  Co.  v.  Jandera, 
24  OkL  lOe,  104^  Pac  839,  24  U  R.  A.  (N.  S.) 
535,  20  Ann.  Cas.  316,  and  English  t.  Thomas, 
48  OkL  247,  149  Paa  908,  L.  R.  A.  1916F, 
1110. 

"The  word  'invitation,'  used  In  the  rule,  cov- 
ers and  indudea  in  it  enticement,  allurement, 
and  inducement,  if  the  case  in  judgment  holds 
such  features.  Also,  the  invitation  may  be  im- 
plied by  a  dedication,  or  it  may  arise  from 
known  customary  use.  Drennan  v.  Grady,  167 
Mass.  415,  45  N.  B.  741,  and  cases,  supra.  So, 
too,  it  la  held  in  all  the  cases  that  the  invita- 
tion may  be  implied  by  any  state  of  facts  upon 
which  It  naturally  and  reasonably  arises." 
Glaser  v.  Rothschild,  106  Mo.  App.  418,  80  S. 
W.  332 :  Id.,  221  Mo.  180,  120  8.  W.  1,  22  L. 
H.  A.  (N.  S.)  1046,  17  Ann.  Caa.  576. 

[2, 1]  The  ImpUed  invitation  to  the  lot- 
tfwner  to  go  upon  the  parking  in  front  of  Ills 
premises  for  the  purpose  of  cutting  the  grass 
thereon,  from  its  very  nature,  cannot  In 
reason  be  regarded  as-  restricted  to  the  person 
of  such  owner,  but  under  the  circumstance 
must  he  held  to  include  bis  servant  employed 
for  that  particular  purpose.  The  applica- 
tion of  this  prindple  under  circumstances 
somewhat  analogous  is  found  in  English  v. 
Thomas,  siqira,  wherein  it  was  held: 

"Where  the  owner  of  an  office  building  rents 
the  rooms  to  numerous  tenants,  mostly  lawyers, 
a  majority  of  whom  were  under  contract  with 
plaintiff  to  deliver  the  Muskogee  Daily  Phoenix 
at  thdr  offices,  and  in  compliance  with  such 
contracts  of  subscription  aucn  papers  were  by 
plaintiff  delivered,  held:  (a)  That  under  the 
circumstances  of  this  case,  plaintiff  was  on  the 
premises  at  the  express  invitation  of  the  ten- 
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ants,  and  for  their  common  interest  and  mutual 
advantage,  benefit,  and  couTenience.  <b)  That, 
while  upon  the  premises  under  such  invitation, 
the  owner  owed  the  invitee  precisely  tbe  same 
duty  that  he  owed  to  his  tenants." 

In  Pauckner  v.  Wakem,  231  lU.  276,  83  N. 
E.  202,  14  L.  R.  A.  (N.  S.)  1118,  It  Is  held: 

"A  warehouseman  must  use  reasonable  care 
for  the  safety  of  one  who  goes  into  the  ware- 
house to  get  property  of  his  employer  stored 
there,  since  such  a  person  is  more  than  a  mere 
licensee,  being  there  on  the  implied  invitation 
of  the  warehouseman,  and  about  his  business." 

In  tbe  body  of  the  opinion  it  is  said: 

"Appellants  had  the  goods  of  the  Chicago 
Tribune  Company  stored  in  the  warehouse.  It 
must  have  been  within  the  contemplation  of  ap- 
pellants, when  these  goods  were  received  into 
their  warehouse,  that  sooner  or  later  a  delivery 
of  them  would  have  to  be  made  to  the  owner  of 
the  goods.  The  delivery  of  the  goods  by  appel- 
lants and  the  receipt  thereof  by  the  Chicago 
Tribune  Company  was  a  matter  of  business, 
which  was  of  mutual  interest  to  the  parties. 
The  duty  of  appellants  to  the  servant  of  their 
customer  was  the  same  as  to  the  customer  him- 
self. When  appellee  and  Carpenter  went  to  ap- 
pellants' warehouse  for  the  purpose  of  removing 
the  goods  of  the  Chicago  Tribune  Company,  the 
appellants  owed  these  servants  the  same  duty 
that  would  have  been  due  to  the  president  or 
general  manager  of  the  Chicago  Tribune  Com- 
pany, had  he  called  in  person  for  the  goods." 

In  Samuelson  v.  Mining  Co.,  49  Mich.  164, 
13  N.  W.  409,  43  Am.  R«p.  456,  the  following 
language  is  used  by  Judge  Cooley: 

"If  the  mine  were  in  an  unsafe  condition  when 
it  was  handed  over  to  the  contractors,  and  this 
was  known  to  the  defendant,  or  by  the  exercise 
of  proper  care  ought  to  have  been  known,  and  if 
in  consequence  a  miner,  who  was  brought  there 
in  ignorance  of  the  danger,  was  killed,  the  de- 
fendant should  be  held  responsible.  Every 
man  who,  expressly  or  by  implication,  invites 
others  to  come  upon  his  premises,  assumes  to  all 
who  accept  the  invitation  the  dutv  to  warn  them 
of  any  danger  in  coming,  which  ne  knows  of  or 
ought  to  know  of,  and  of  which  they  are  un- 
aware. This  ia  a  v.ery  just  and  very  familiar 
principle." 

Implied  invitation  Is  a  part  of  the  law  of 
negligence,  by  which  an  obligation  to  use 
reasonable  care  arises  from  the  conduct  of 
the  parties.  Its  essence  is  that  the  defend- 
ant knew  or  ought  to  have  known  that  some- 
tblng  that  he  was  doing  or  permitting  to  be 
done  might  give  rise  In  an  ordinarily  dls^ 
cemlng  mind  to  a  natural  belief  that  he  in- 
tended that  to  be  done  which  bis  conduct  had 
led  the  plaintiflF  to  believe  that  he  intended. 
It  is  not  enough  that  the  user  believed  tl>at 
the  use  was  Intended.  He  must  bring  his  be- 
lief Iiome  to  the  owner  by  pointing  to  some 
act  or  conduct  of  bis  that  afforded  a  reason- 
able basis  for  such  belief. 

[4, 6]  Defendant,  having  invited  tbe  use 
of  its  premises  by  plaintiff  for  purposes  of 
common  interest  and  mutual  advantage,  owed 
to  him  the  duty  of  exercising  ordinary  care 
to  prevent  his  injury  by  keeping  the  premises 
in  a  condition  reasonably  safe  for  such  a  use; 
and  a  breach  of  such  duty  would  constitute 
actionable  negligence.  Clearly  there  Is  some 
evidence  from  which  the  Jury  might  reasona- 


bly bare  inferred  that  defendant  neglected 
to  replace  tbe  lid  on  the  meter  box  in  the 
groove  as  it  was  designed  to  fit,  thus  render- 
ing it  unsafe  under  the  circumstances  of  the 
case. 

"It  is  well  settled  that  what  is  or  what  is 
not  negligence  in  a  particular  case  ordinarily 
is  a  question  for  tbe  jury,  and  not  for  the  court. 
Missouri,  K.  ft  T.  R.  Co.  v.  Shepherd,  20  Okl. 
626,  95  Pac.  243 ;  Harris  v.  Missouri,  K.  &  T. 
R.  Co.,  24  Okl.  341,  103  Pac.  758,  24  L.  R.  A. 
(N.  S.)  858;  Dewey  Portland  Cement  Co.  ▼. 
Blunt,  38  Okl.  182.  132  Pac.  659;  Gulf.  C.  * 
S.  P.  R.  Co.  V.  Ellis,  54  Fed.  481.  4  C.  C.  A. 
454.  When  the  standard  of  duty  is  not  fixed, 
but  variable,  and  shifts  with  the  circumstances 
of  the  case,  it  is  in  its  very  nature  incapable  of 
being  determined  as  a  matter  of  law,  and,  where 
there  is  suflicient  evidence,  must  be  submitted 
to  the  Jury  to  determine  what  it  is,  and  whether 
it  has  been  compliod  with.  O'Neil  v.  East 
Windsor,  &3  Conn.  150,  27  Atl.  237:  MeCully 
V.  Clarke,  40  Pa.  406,  80  Am.  Dec  584 :  Bak- 
er V.  Westmoreland  &  C.  Nat.  Gas  Co..  157  Pa. 
593,  27  Atl.  789."  Littlejohn  v.  Midland  Val- 
ley R.  Co.,  47  Okl.  204,  148  Pac  120. 

We  are  of  opinion  that  the  trial  court  prop- 
erly submitted  the  cause  to  the  Jury.  The 
petition  sufficiently  stated  a  cause  of  action. 
The  instructions  given  by  tbe  court  fairly 
state  the  law  applicable  to  the  case,  and 
there  was  no  error  In  refusing  those  request- 
ed by  defendant 

An  examination  of  tbe  entire  record  con- 
vinces us  that  substantial  Justice  has  been 
done  between  the  parties,  and  the  Judgment 
should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 

--  (67  OkL  273) 

WELCH  V.  FOCHT  et  aL    (No.  8436.) 
(Supreme  Court  of  Oklahoma.    Feb.  12,  1918.) 

(Syttahu*  by  the  C<mrt.) 

1.  JnOOIIENT  4=9475— COIXATKRAI.  ATTACK— 
COUBTS  OF  ReCOBD— CODNTT  COUBTS. 

The  county  courts  of  this  state  are  courts 
of  record  and  have  original  general  jurisdic- 
tion in  probate  matters.  The  orders  and  judg- 
ments of  such  courts,  when  acting  within  their 
Jurisdiction,  are  entitled  to  the  same  favorable 
presumptions  and  the  same  immunity  from  col- 
lateral attack  as  are  accorded  those  of  other 
courts  of  general  jurisdiction. 

2.  GUABDIAN  AND  WaKO  <g=>l(y7  —  SaU  OW 
LANI>— COU.ATEBAI-  ATTACK— SCOPE  OF  IW- 
QUIBT. 

In  a  collateral  atta<^  on  a  i;uardian's  deed 
and  the  sale  proceedings  of  a  county  court,  the 
scope  of  inquiry  is  con&ned  to  the  question  as 
to  whether  the  county  court  had  Jurisdiction  of 
such  proceedings. 

3.  CouBTs  «=»1— "JinusDionoN." 

"Jurisdiction"  is  the  power  to  hear  and  de- 
termine the  subject-matter  in  controversy  be- 
tween parties  to  a  suit,  to  adjudicate  or  exer- 
cise any  judicial  power  over  them.  The  ques- 
tion is  whether,  on  the  case  before  a  court,  their 
action  is  judicial  or  extrajudicial,  with  or  with- 
out the  authority  of  law  to  render  a  judgment 
or  decree  upon  the  rights  of  the  litigant  parties. 
If  the  law'  confers  the  power  to  render  a  judg> 
ment  or  decree,  then  the  court  has  jurisdiction. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Jurisdic- 
tion.] 
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4.    OUABDIAn    AND  WaBD  «S9l07   —   SAUt  <»■ 

Land — Coixatbbai,  Attack. 
A  guardian's  petition  for  the  aale  of  his 
ward's  real  estate  disclosed  that  the  ward  had 
'  DO  personal  property  or  estate,  that  he  owned 
the  real  estate  described  in  the  petition,  and 
that  no  income  was  derived  therefrom,  alleged 
that  it  was  necessary  to  sell  said  real  estate, 
and  prayed  for  an  order  of  sale,  but  did  not  af- 
Grmatively  allege  the  statutory  grounds  for  the 
sale.  _  The  order  of  sale  recited  that  "upon  due 
examination  and  consideration  of  said  petition, 
and  after  a  full  hearing  on  the  same,  and  apon 
due  consideration  of  the  proofs  offered  in  said 
matter,  the  court  finds  that  the  aale  of  all  the 
real  estate  belonging  to  said  ward,  mentioned 
in  said  petition  and  hereinafter  described,  is 
necessary  for  the  purpose  of  properly  maintain- 
ing, supporting,  and  educatitag  said  minor;  the 
father  of  said  minor  being  wholly  unable  to  do 
80,  and  for  the  best  interest  of  said  ward." 
Held,  that  said  sale  proceedings  were  not  void 
on  collateral  attack. 

Error  from  TUstrlct  Conrt,  Creek  County ; 
Ernest  B.  Hughes,  Judge. 

Action  by  Jesse  James  Welch,  a  minor,  by 
O.  Ia  Clark,  his  legal  guardian,  against  Adiim 
Focht  and  others.  Demurrers  to  petition  sus- 
tained, action  dismissed,  and  plaintiff  brings 
error.    Affirmed. 

Harry  H.  Sogers,  of  Tnlsa.  and  B.  C.  Hop- 
per, Jr.,  Kirk  B.  Turner,  and  Martin  H.  Tur- 
ner, all  of  Eufaula,  for  plaintiff  in  error. 
James  B.  Diggs,  Rush  Greeuslade,  and  WU- 
Uam  C.  Uedtke,  all  of  Tulsa,  Burdick  ft  Wil- 
cox, of  Stillwater,  H.  W.  Harris,  of  Chandler, 
and  McGulre  ft  Derereux,  Carroll  &  Mason, 
and  O.  H.  Roeenstein,  all  of  Tulsa,  for  defend- 
ants In  error. 

RAIXE7,  J.  The  plalntlfT  In  error,  Jesse 
James  Welch,  a  minor,  by  O.  h.  Clark,  his 
legal  guardian,  was  plaintiff,  and  the  defend- 
ants In  error,  Adam  Focht,  Addle  Focht, 
Stroud  State  Bank,  a  corporation,  Gypsy  Oil 
Company,  a  corporation,  Oklahoma  Natural 
Gas  Company,  a  corporation,  George  Dolllng- 
er,  Edward  L.  Moore,  W.  H.  Wilcox,  C,  W. 
Pettlgrew,  W.  A.  Thompson,  Wllbert  Harring- 
ton, M.  Chamberlain,  Fred  A.  Chapman,  Edith 
Thomas,  C.  D.  Steen,  Bertha  A.  Steen,  A.  C. 
Stinson,  and  J.  V.  McDonnell  were  defendants 
in  the  trial  court,  and  the  parties  will  here- 
inafter be  referred  to  as  "plaintiff"  and  "de- 
fendants." 

The  plaintifTs  action  was  Instituted  to  re- 
cover the  possession  of  and  to  quiet  the  title 
to  a  tract  of  land  allotted  to  him  aa  a  new- 
bom  freedman.  The  petition  In  this  action 
alleged  that  the  title  of  the  several  defend- 
ants was  based  upon  or  deralgned  through  a 
certain  pretended  guardian's  deed,  purport- 
ing to  have, been  executed  by  one  C.  O.  Pot- 
ter, as  the  guardian  of  the  plaintiff,  Jesse 
James  Welch,  to  one  Lee  Patrick;  that  the 
sale  proceedings  (which  are  fully  set  out  In 
the  petition)  were  had  in  the  county  court  of 
Mcintosh  county;  and  that  these  proceedings 
were  absolutely  null  and  void  on  account  of 
various  alleged  errors  and  Irregularities  ap- 


pearing on  the  face  thereof^  It  la  not  claim- 
ed In  the  petition  that  there  was  any  fraud 
practiced  In  the  sale  of  the  land,  or  that  the 
land  did  not  sell  for  Its  actual  value.  The 
defendants  flled  separate  demurrers  to  the 
plaintifTs  petition,  which  were  sustained  by 
the  trial  court,  and  from  the  order  so  sustain- 
ing the  demurrers,  and  dismissing  the  plain- 
tiff's action,  the  plaintiff  has  appealed  to  this 
court. 

Plaintiff  complains  of  12  alleged  serious  de- 
fects In  the  sale  proceedings,  but  of  these  all 
except  2  have  been  abandoned  by  counsel  for 
plaintiff  In  his  brief,  for  the  reason,  as  he 
states,  that,  since  the  Judgment  of  the  trial 
court  was  rendered  In  this  case,  this  court 
has,  In  Its  decisions,  foreclosed  the  other  ob- 
jections to  the  sale  proceedings  made  by  the 
plaintiff  In  the  trial  court. 

The  most  serious  question  In  the  case,  and 
the  one  most  vigorously  insisted  upon  by  the 
plaintiff.  Is  that  the  petition  flled  in  the  coun- 
ty court  of  Mcintosh  county  for  the  sale  of 
the  land  in  controversy  was  Insufficient  to 
confer  authority  or  Jurisdiction  upon  the 
county  court  of  Mcintosh  county,  OkL,  to  or- 
der a  sale  of  the  plaintifTs  land.  In  that  said 
petition  for  the  sale  of  said  land  failed  to 
disclose  the  condition  of  the  estate  of  the 
ward,  and  failed  to  show  facts  disclosing  the 
necessity  or  expediency  of  the  sale;  and  on 
account  of  the  alleged  Insufficiency  of  the 
petition  It  is  urged  that  the  county  court  of 
Mcintosh  county  was  without  Jurisdiction  to 
make  the  order  of  sale,  and  that  all  the  sut^ 
sequent  proceedings  are  therefore  null  and 
void.  The  petition  for  the  sale -of  the  land, 
which  was  properly  verified,  omitting  the 
verification  and  Indorsements,  reads  as  fol- 
lows: 

"In  County  Court,  State  of  Oklahoma,  Mc- 
intosh County— 88.:  In  the  Matter  of  the  Guard- 
ianship  of  Jesse  Jamea  Welch,  a  Minor.  Comes 
now  G.  O.  Potter,  as  the  guardian  of  Jesse 
James  Welch,  and  shows  to  the  court  the  con- 
dition of  the  estate  of  the  above  named  ward, 
to  wit:  The  personal  property  of  said  ward 
consists  of  nothing,  of  the  approximate  value  of 
?— — .  That  the  annual  income  therefrom  is 
approximately  $ — ; — .  That  said  ward  owns 
tlie  following  described  real  estate,  of  the  ap- 
proximate value  of  $600,  to  wit:  S.  W.  %  of 
the  N.  E.  %  and  the  E.  l^  of  the  N.  E.  ^  and 
the  N.  E.  %  of  the  S.  E.  \i  of  sec.  9,  township 
16  N.,  and  range  7  E.  That  the  annual  income 
therefrom  is  approximately  ^— — .  That  said 
real  'estate   is   incumbered   to    the   amount   of 

$ ,    with    an    annual    interest    charge    of 

$ — I — .  That  the  annual  expense  chargeable 
against  the  estate  of  said  ward  for  maintenance 

and  education  is  approximately  | That 

it  is  necessat7  that  the  heremafter  described 
portion  of  said  real  estate  should  be  sold  for  the 
following  reasons,  to  Vvit:  S.  W.  %  of  the  N. 
B.  V*,  B.  %  of  the  N.  E.  %,  N.  B.  %  of  the  S. 
E.  %  of  Sec.  9,  township  16  N.,  range  7  B. 
That  the  next  of  kin  and  persons  interested  in 
the  estate  of  said  ward,  together  with  their 
respective  places  of  residence  are  as  follows: 
!VMllie  and  Susan  Welch,  father  and  mother  of 
said  Jesse  Jamea  Welch,  Hottonville,  Old. 
Wherefore  petitioner  prays  the  court  that  upon 
a  hearing  had  hereon  he  be  authorized  to  sell  all 
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of  sa!d  real  estate  at  public  or  private  sale  a* 
sLall  be  deemed  most  beneficial  and  for  the  beat 
interest  of  said  ward.  C3.  O.  Potter." 

In  tbe  consideration  of  the  question  pre- 
sented, It  is  important  first  to  determine  the 
character  of  the  attack  made  upon  the  sale 
proceedings.  It  may  be  here  stated  that  tbe 
petition  is  very  defective,  and  does  not  set 
forth  facts  showing  the  necessity  or  the  ex- 
pediency of  the  sale,  as  Is  provided  by  section 
6565,  Rev.  Laws  of  Oklahoma  1010,  and  we 
would  not  hesitate  to  hold  the  same  Insuffi- 
cient on  a  direct  attack.  But  plalntifTs  ac- 
tion is  not  a  direct,  but  a  collateral,  attack 
upon  the  sale  proceedings  of  the  county  court 
of  Mcintosh  county.  Hathaway  et  aL  v. 
Hoffman  et  aL,  153  Pac.  184;  Continental 
Gin  Co.  V.  De  Bord,  34  Okl.  66,  123  Pac. 
169 ;  Holmes  v.  Holmes,  27  Okl.  140,  111  Pac. 
220,  30  I*  R.  A.  (N.  S.)  920;  Sockey  v.  Win- 
stock,  43  Okl.  758,  144  Pac  372;  Moffer  t. 
Jones,  169  Pac.  652. 

[1,2]  In  tbe  last-named  case  we  held  that 
tbe  scope  of  Inquiry  in  a  collateral  attack  on 
the  probate  proceedings  of  a  county  court 
was  confined  to  the  question  as  to  whether 
the  county  court  had  Jurisdiction  of  such  pro- 
ceedings, and  that  its  orders  would  not  be 
held  void  for  errors  or  irregularities  during 
the  progress  of  the  proceedings.  •  The  county 
court  of  Mcintosh  county  la  a  court  of  record 
and  has  origindl  general  Jurisdiction  over 
probate  matters.  Eaves  v.  Mullen,  25  Okl. 
079,  107  Pac.  433 ;  Scott  et  aL  v.  McGIrth,  41 
Okl.  520,  139  Pac.  519. 

The  prevailing  rule  is  that,  where  probate 
courts  are  courts  of  general  Jurisdiction, 
the  orders  and  Judgments  of  such  courts, 
when  acting  within  their  Jurisdiction,  are 
entitled  to  the  same  favorable  presumptions 
and  the  same  Immunity  from  collateral  at- 
tack as  are  accorded  those  of  other  courts  of 
general  Jurisdiction.  Moffer  v.  Jones,  supra ; 
Estate  of  Davis,  151  Cal.  318,  86  Pac.  183, 
90  Pac  711,  121  Am.  St.  Bep.  105;  Long  v. 
Burnett,  18  Iowa,  28,  81  Am.  Dec  420;  Price 
v.  Springfield  Real  Estate  Ass'n,  101  Mo.  107, 
14  S.  W.  57,  20  Am.  St  Bep.  695;  Sherwood 
▼.  Baker,  105  Mo.  472,  16  S.  W.  938,  24  Am. 
St.  Rep.  399 ;  Bobbins  v.  Boulware,  190  Mo. 
33,  88  S.  W.  674,  109  Am.  St.  Bep.  746; 
Crown  B.  E.  Co.  t.  Bogers  Committee,  132 
Ky.  790,  117  S.  W.  275,  136  Am.  SLB^. 
207. 

There  is  also  practical  unanimity  among 
the  authorities  that  a  Judgment  of  a  court  of 
general  Jurisdiction  cannot  be  collaterally 
attacked,  unless  the  record  affirmatively 
shows  want  of  Jurisdiction,  and  every  fact 
not  negatived  by  the  record  Is  presumed  in 
support  of  the  Judgment  of  a  court  of  general 
Jurisdiction,  and  where  the  record  of  the 
court'  is  silent  upon  the  subject,  it  must  be 
presumed  In  support  of  the  proceedings  that 
the  court  inquired  into  and  found  the  exis- 
tence of  facts  authorizing  it  to  render  the 
Judgment  which  it  did.    15  Ruling  Case  Jmv, 


p.  3S4;  Jones,  Commentaries  on  Iaw  of  Ev- 
idence, vol.  3,  p.  877;  Sodlnl  v.  Sodinl,  94 
Minn.  301,  102  N.  W.  861,  110  Am.  St.  Bep. 
371;  Kalb  ▼.  German  Sav.  Soc,  25  Wash.' 
349,  65  Pac  569,  87  Am.  St.  Bep.  757;  Burke 
V.  Interstate  Sav.  Ass'n,  25  Mont  315,  64 
Pac.  879,  87  Am.  St  Bep.  416;  Gull(^8on  t. 
Bodkin,  78  Minn.  33,  80  N.  W.  783,  79  Am.  St 
Bep.  352. 

[3,4]  In  tbe  Instant  case  tbe  decree  or 
order  of  sale  is  very  complete  and  in  strict 
conformity  to  the  statutes.  We  do  not  think 
It  is  subject  to  criticism  in  any  particular, 
and  In  fact  none  Is  made  in  tbe  brief  filed 
by  counsel  for  plaintiff.  This  order  of  sale 
recites  the  filing  of  the  petition,  the  appear- 
ance of  the  petitioner,  that  notice  of  the  bear- 
ing of  the  petition  was  waived  by  aU  parties 
Interested  and  the  next  of  kin  of  tbe  minor, 
that  a  bearing  was  bad  on  said  petition,  and 
evidence  was  adduced  and  considered  at  tbe 
hearing.  As  to  the  necessity  of  the  sale  tlie 
decree  reads: 

"And  upon  due  examination  and  consideration 
of  said  petition,  and  after  a  fall  hearing  on  the 
same,  and  upon  due  consideration  of  the  proofs 
offered  in  said  matter,  the  court  finds  that  the 
sale  of  all  the  real  estate  belon^ng  to  said 
ward,  mentioned  in  said  petition  and  hereinafter 
described,  is  necessary  for  the  purpose  of  proper- 
ly maintaining,  supporting,  and  educating  said 
minor,  the  father  of  said  minor  being  wholly 
unable  to  do  so,  and  for  tbe  best  interest  of  said 
ward." 

Before  we  proceed  further,  it  might  be  weU 
here  to  call  attention  to  the  fact  that  there  la 
quite  a  confilct  In  the  authorities  on  tbe  ques- 
tion as  to  what  constitutes  Jurisdictional  de- 
fects in  the  proceedings  for  the  sale  of  a 
ward's  real  estate.  As  was  observed  In 
Eaves  V.  Mullen,  supra,  practically  all  of 
tbe  courts  agree  that  there  are  many  defects 
in  the  sale  proceedings  of  a  ward's  real  es- 
tate which  will  not  render  the  proceedings 
void.  Some  courts  hold  that  practically  all 
of  the  statutory  steps  are  Jurisdictional;  but 
we  have  adopted  the  other  rule,  and  there 
are  many  compelling  reasons,  unnecessary  to 
be  stated  at  this  time,  why  we  should  not  at 
this  late  date  depart  therefrom.  But  tbe  filing 
of  a  petition  praying  for  a  sale  of  the  ward's 
land  1b  Jurisdictional.  This  la  necessary 
to  Invoke  the  Jurisdiction  of  the  court  and 
to  set  the  Judicial  mind  In  motion. 

We  come,  then,  to  tbe  question  as  to  wheth- 
er tbe  fact  that  the  petition  for  the  sale  de- 
fectively alleges  the  statutory  grounds  for 
a  sale,  or  falls  to  allege  any  of  the  statutory 
grounds,  defeats  the  jurisdiction  of  tbe  court 
on  collateral  attack.  Let  us  first  inquire  into 
the  rule  obtaining  where  the  Judgments  of 
courts  of  general  Jurisdiction,  other  than 
probate  courts,  are  collaterally  assailed.  We 
find  the  general  rule  obtaining  to  be  that 
where  the  court  Is  one  having  power  to  grant 
the  relief  sought  and  having  the  parties  be- 
fore It,  the  fact  that  the  petition  defectively 
states  a  cause  of  action,  or  states  It  not  at 
all,  does  not  make  the  Judgment  void  on  col- 
lateral attack,  but,  on  the  contrary,  U  tbe 
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elief  demanded  by  the  petitioner  can  be 
scertalned  from  the  allegations  In  the  peti- 
lon,  no  matter  how  defective  they  are,  or 
low  many  necessary  ones  are  omitted,  the 
udgment  is  not  void  on  collateral  attack. 
Jhlvers  v.  Board  of  County  Commissioners 
f  Johnston  County,  161  Pac.  822,  L.  E.  A. 
917B,  1296;  16  Ruling  Case  Law,  {  339,  p. 
Qi;  Altman  v.  School  Dist  Na  <t,  35  Or. 
S,  56  Pac.  291,  76  Am.  St.  Bep.  468;  Freeman 
n  Judgments,  i  33,  pp.  116-11& 

Judge  Van  Fleet  is  recognized  by  many 
purts  as  the  best  authority  on  the  subject 
n  bis  excellent  work  on  Collateral  Attack, 
e  says: 

"There  is  no  connection  between  Jurie- 
iction  and  efufficient  allegations.  In  other 
'ords,  in  order  to  'set  the  Judicial  mind  in  mo- 
ion,'  or  to  'challenge  the  attention  of  the  court,' 
:  is  not  necessary  that  any  material  allegation 
hould  be  sufficient  in  law,  or  that  it  should 
ven  tend  to  show  facts  that  are  sufficient.  If 
iiat  were  the  rule,  the  absence  of  any  material 
negation  would  always  make  the  Judgment 
Old,  because  it  cannot  be  said  that  such  a  com- 
laint  has  any  tendency  to  show  a  cause  of  ac- 
ion.  •  •  •  When  the  allegations  are  suffi- 
ient  to  inform  the  defendant  what  relief  the 
laintiff  demands,  the  court  having  power  to 
rant  it  in  a  proper  case,  jurisdiction  exists, 
nd  the  defendant  must  defend  himself.  *  *  • 
Jlegations  immaterial  and  wholly  insufficient 
1  law  may  be  sufficient  'to  set  the  judicial 
lind  in  motion,'  and  to  give  a  wrongful  but 
ctual  jurisdiition  which  will  shield  tbe  pro- 
eedinga  from  collateral  attack." 

And  the  learned  author  sums  up  the  whole 
latter  by  saying  that  in  his  opinion  tbe  true 
nd  logical  rule  is  that.  If  there  is  any  peti> 
.on  at  all  invoking  the  action  of  the  court. 

Judgment  based  thereon  cannot  be  assailed 
allaterally  because  of  insn£Clclency  in  tbe 
leading.  This,  too.  Is  the  rule  adhered  to 
y  the  Supreme  Court  of  the  United  Statea 
ix  parte  Watkins,  3  Pet.  193,  7  L.  Ed.  650; 
X  parte  Parks,  93  U.  S.  18,  23  I*  Ed.  787; 
1  re  Coy,  127  U.  S.  731,  8  Sup.  Ct  1263,  32 
.  Ed.  274-280;  Des  Moines  Nav.  &  B.  Co.  v. 
7wa  Homestead  Co.,  123  U.  S.  552,  8  Sup. 
t.  217,  81  li.  Ed.  202;  Dowell  v.  Applegate, 
52  U.  S.  327,  14  Sup,  Ct.  611,  38  I*  Ed.  463. 

In  the  case  of  Ex  parte  Watkins,  supra, 
>slgnated  by  the  Supreme  Court  of  the  XJnit- 
1  States  as  tbe  leading  case,  the  question 
rose  upon  a  writ  of  habeas  corpus.  The 
Hltloner  had  been  indicted  and  convicted. 
:e  sought  to  be  discharged  from  prison  be- 
tuse  the  Indictment  upon  its  face  charged 
3  offense  cognizable  by  courts  of  tbe  United 
tates.  In  denying  tbe  writ,  the  Supreme 
ourt  held  that  the  Circuit  Court  for  tbe  Dis- 
'ict  of  Columbia  was  a  court  of  record, 
Etving  general  Jurisdiction  over  criminal 
ises,  and  that  to  determine  whether  the 
Tense  charged  in  the  Indictment  be  legally 
iinishable  or  not  was  among  the  most  un- 
lestionable '  of  Its  powers  and  duties.  It 
lid: 

"Tbe  decision  of  this  question  is  the  exercise 
'.  jurisdiction,  whether  fte  Judgment  lie  for  or 
;ainst  the  prisoner.  Tbe  Judgment  is  equally 
ioding  in  Uie  one  case  as  in  the  other,  and 
,nst  remain  in  full  force  unless  reversed  regu- 


larly by  a  superior  court  capable  of  revenh 
ing  it" 

In  tbe  later  case  of  In  re  Coy,  supra,  the 
court  said: 

"In  all  such  cases,  when  the  question  of  ju- 
risdiction is  raised,  the  point  to  be  decided  is 
whether  the  court  had  jurisdiction  of  that  class 
of  offenses.  If  the  statute  had  invested  the 
court  which  tried  the  prisoner  with  jurisdic- 
tion to  punish  a  well-defined  class  of  offenses, 
as  forgery  of  its  bonds  or  perjury  in  its  courts, 
its  judgment  as  to  what  acts  were  necessary 
under  these  statutes  to  constitute  the  crime  is 
not  reviewable  on -a  writ  of  habeas  corpus." 

The  dlstinctl(»i  between  Jurisdiction  and 
the  exercise  of  Jurisdiction  was  clearly  de- 
fined by  this  court  in  an  opinion  by  Mr.  Chief 
Justice  Sharp  in  tbe  case  of  National  Sure- 
ty Co.  et  al.  V.  S.  H.  Hanson  Builders'  Sup- 
ply Co.,  165  Pac.  1136,  wherein  the  writer 
quoted  with  approval  the  definition  given  by 
tbe  Supreme  Court  of  the  United  States  in 
the  case  of  Rhode  Island  ▼.  Massachosetts, 
12  Pet  718,  9  U  Ed.  1233,  as  f  oUows : 

"Jurisdiction  is  the  power  to  hear  and  de- 
termine the  subject-matter  in  controversy  be- 
tween parties  to  a  suit,  to  adjudicate  or 
exercise  any  judicial  power  over  them.  The 
question  is  whether  on  the  case  before  a  court 
tneir  action  is  judicial  or  extrajudicial;  with  or 
without  the  authority  of  law,  to  render  a  judg- 
ment or  decree  upon  the  rights  of  the  litigant 
Sarties.  If  the  law  confers  the  power  to  r«n- 
er  a  judgment  or  decree,  then  the  court  has 
jurisdiction." 

And  further  observed  that  the  Jurisdic- 
tion of  the  court  can  never  depend  upon  its 
dedsion  upon  the  merits  of  tbe  case  brought 
before  It,  but  npon  its  rigbt  to  hear  and  de- 
cide It  at  alL  See  Parmenter  v.  Bay,  158 
Pac.  1183;  Cblvers  y.  Board  of  Co.  Commis- 
sioners, supra.  See,  also,  cases  cited  in  this 
opinion.  Quite  a  number  of  authorities  are 
collated  and  discussed  in  an  exhaustive  note 
in  L.  B.  A.  1916B  to  the  case  of  Jarrell  t. 
Laural  Coal  ft  Land  Co.,  76  W.  Va.  762,  84 
S.  E.  983,  L.  B.  A.  1916E,  S12.  We  quote 
from  the  note  as  follows : 

"When  the  general  character  of  a  Judgment 
is  such  that  its  subject-matter  falls  within  the 
general  jurisdiction  of  the  court  that  enters  it 
a  collateral  attack  cannot  be  made  thereon,  even 
though  the  pleadings  may  be  defective,  and  it 
is  not  subject  to  cMlateral  attack,  even  though 
there  was  no  cause  of  action  stated  in  the 
pleadings." 

See  Christiansen  v.  King  County,  239  U.  S. 
356,  36  Sup.  Ct  114,  60  L.  Ed.  327;  In  re 
Hughes,  159  CaL  360,  113  Pac.  684. 

In  applying  the  rule  there  is  a  well-recog- 
nized distinction  made  by  some  of  tbe  courts 
between  courts  of  general  Jurisdiction  and  ' 
those  of  limited  or  special  Jurisdiction. 
Thus  tbe  Supreme  Court  of  California  has 
held  that  a  superior  court  of  that  state,  al- 
though a  court  of  general  Jurisdiction,  only 
exercises  special  and  limited  Jurisdiction  in 
probate  matters,  and  that,  before  such  a  court 
"would  be  authorized  to  order  a  sale  of  a 
decedent's  real  estate,  a  petition  must  be  pre- 
sented, showing  a  deficiency  of  the  personal 
property  to  meet  the  liabilities  of  the  estate, 
«ind  also  the  pecessity  of  the  sale  of  the 
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real  property,  or  some  portion  thereof,  for 
that  pnrpose,  as  is  required  by  the  statute  of 
that  state.  Meeks  ▼.  Hahn,  20  Cal.  626.  In 
the  later  case  of  In  re  Hughes,  supra,  in 
which  It  was  sought  to  apply  this  rule  to  a 
judgment  of  one  of  its  superior  courts  In  a 
matter,  in  which  the  superior  court  had  gen- 
eral Jurisdiction,  the  Supreme  Court  stated 
the  distinction  In  the  following  language : 

"There  are  cases  holding  that  where  a  court, 
even  of  general  juris^diction,  is  exercising  a  lim- 
ited statutory  power,  and  a. statute  conferring 
the  power  declares  that  it  may  be  exercised  up- 
on the  presentation  of  a  petition  stating  cer- 
tain facts,  the  failure  to  allege  such  facts  is 
fatal  to  the  jurisdiction  of  the  court  and  ren- 
ders its  judgment  and  orders  in  the  proceeding 
void,  even  on  collateral  attack.  Haynes  v. 
Meeks,  20  Cal.  312,  317;  Meeks  v.  Hahan,  20 
Cal.  626;  Pryor  v.  Downey,  50  Cal.  398,  19 
Am.  Rep.  666;  Roland's  Estate,  55  Cal.  814. 
Section  1474  of  the  Penal  Code  provides  that 
the  petition  in  habeas  corpus  must  'state  in  what 
the  alleged  illegality'  of  the  imprisonment  con- 
sists. Counsel  contend  that  this  brings  the  case 
within  the  rule,  just  stated,  that  the  petition 
shows  on  is  face  that  the  imprisonment  is  legal, 
and  that  hence  it  gave  the  superior  court  no 
jurisdiction  to  act.  It  is  sufficient  to  say,  in 
answer  to  this  point,  that  the  superior  court  in 
habeas  corpus  proceedings  is  not  acting  nnder  a 
limited  statutory  authority,  but  under  the  gen- 
eral jurisdiction  given  by  the  Constitution.  The 
statute  may  regulate  the  procedure,  but  it  can- 
not limit  or  modify  the  jurisdiction.  Defects  in 
mere  procedure,  where  general  jurisdiction  ex- 
ists, are  errors  of  law  not  fatal  to  the  juris- 
diction. This  case  does  no$  come  within  the 
rule  invoked  by  counsel." 

Coming  now  to  a  consideration  of  the  de- 
crees, orders,  and  Judgments  of  probate 
courts,  we  find  that,  while  this  court  has 
never  had  the  exact  question  herein  involved 
before  It,  the  logical  deduction  to  be  drawn 
from  our  cases,  such  as  Hathaway  et  al.  v. 
Hoffman  et  al.,  supra,  and  Roth  t.  Union  Na- 
tional Bank,  160  Pac.  504,  lead  to  but  one 
conclusion.  These  and  many  other  of  our  ad- 
judicated cases  are  founded  and  rest  upon 
the  decisions  of  the  Supreme  Court  of  the 
United  States  in  the  cases  of  Grignon's  Les- 
sees V.  Astor,  2  How.  341,  11  L.  Ed.  292,  Unit- 
ed States,  to  the  Use  of  Mattie  Hlpe  et  al.,  t. 
Alexander  Porter  Morse,  218  U.  S.  493,  31 
Sup.  Ct.  37,  54  L.  Ed.  1123,  21  Ann.  Cas.  782. 
and  McNitt  v.  Turner,  16  Wall.  352,  365,  21  L. 
Ed.  341,  347.  These  cases  have  been  quoted 
from  at  length  with  approval  in  quite  a  num- 
ber of  our  decisions,  so  we  will  not  attempt 
to  incorporate  herein  the  views  of  that  great 
court  as  fully  as  we  would  otherwise  be  in- 
clined to;  but  we  do  wish  to  call  attention 
to  the  fact  that  in  Grignon's  Lessees  v.  As- 
tor, supra,  the  court  said: 

"The  granting  of  the  license  to  sell  is  an  ad- 
judication upon  all  the  facts  necessary  to  give 
jurisdiction,  and  whether  they  existed  or  not 
is  wholly  immaterial,  if  no  appeal  is  taken.  The 
rule  is  the  same,  whether  the  law  gives  an  ap- 
peal or  not.  If  none  is  given  from  the  final 
decree,  it  is  conclusive  on  all  whom  it  concerns. 
The  record  ia  absolute  verity,  to  contradict 
which  there  can  be  no  averment  or  evidence. 
The  court  having  power  to  make  the  decree,  it 
can  be  impeached  only  by  fraud  in  the  party 
who  obtains  it.    United  States  v.  De  la  Maza 


Arredondo,  6  Pet  729,  8  L.  Ed.  547.  A  pur- 
chaser under  it  is  not  bound  to  look  beyond  the 
decree.  If  there  is  error  in  it  of  the  most 
palpable  kind,  if  the  court  which  rendered  it 
have,  ia  the  exercise  of  jurisdiction,  disregard- 
ed, misconstrued,  or  disobeyed  the  plain  provi- 
sions of  the  law  which  gave  them  the  power 
to  hear  and  determine  the  case  before  them,  the 
title  of  a  purchaser  is  as  much  protected  as  if 
the  adjudication  would  stand  the  test  of  a  wcit 
of  error;  so  where  an  appeal  is  given,  but  not 
taken  in  the  time  prescribed  by  law.  "These 
principles  are  settled  as  to  all  courts  of  rec- 
ord which  have  an  original  general  jurisdiction 
over  any  particular  subject.  They  are  not 
courts  of  special  or  limited  jurisdiction.  They 
are  not  interior  courts,  in  the  technical  sense 
of  the  term,  because  an  appeal  lies  from  their 
decisions." 

We  come  now  to  a  consideration  of  cases 
directly  in  point  from  sister  states.  In  the 
case  of  Weems  v.  Masterson,  80  Tex.  45,  15 
S.  W.  590,  the  court  had  under  consideration 
a  statute  of  the  state  of  Texas  which  au- 
thorized a  sale  of  a  ward's  land  when  the 
ward  was  not  possessed  of  suflBclent  means 
for  bis  proper  support  and  education,  or  to 
pay  the  debts  against  his  estate.  The  only 
ground  alleged  In  the  petition  for  the  sale  of 
the  land  was  that  the  sale  was  necessary  by 
reason  of  the  fact  that  the  ward's  property 
was  constantly  depreciating  in  value  on  ac- 
connt  of  repeated  trespasses  by  persons  cat- 
ting and  removing  timber  therefrom.  It  will 
be  observed  the  petition  failed  to  allege  any 
statutory  ground  for  the  sale,  although  the 
court  was  authorized  to  grant  the  relief 
sought  in  a  proper  case.  The  Supreme  Court 
of  Texas  upheld  the  sale,  and  followed  the 
rule  therein  announced  in  the  later  case  of 
Tafflnder  v.  Merrell,  96  Tex.  95,  65  S.  W.  177, 
93  Am.  St.  Rep.  814.  In  the  last-named  case 
the  court  said: 

"The  first  objection  to  the  guardian's  sale 
above  stated  is  likewise  answered  by  the  opinion 
of  this  court  in  the  ca^e  of  Weems  v.  Masterson, 
80  Tex.  45,  15  S.  W.  590.  Under  the  rules 
laid  down  in  that  case,  the  jurisdiction  of  the 
county  court  did  not  depend  upon  the  showing 
in  the  application  of  one  of  the  statutory  causes 
for  such  sales.  The  absence  of  such  a  showing, 
or  the  statement  of  a  reason  which  would  not 
authorize  a  sale,  might  make  the  order  of  sale 
erroneous;  but  it  does  not  follow  that  it  was 
not  within  the  power  of  the  court  to  make  such 
order.  In  the  language  of  the  opinion  referred 
to,  the  application  for  the  sale  was  sufficient 
to  invoke  the  exercise  of  the  jurisdiction  the 
court  possessed  over  the  subject-matter.  Those 
interested  must  be  conclusively  presnmed  to 
have  bad  notice  of  the  application  such  as  the 
law  prescribes,  and  the  decrees  of  the  probate 
court  in  this  collateral  proceeding  must  be 
deemed  conclusive  of  the  fact  that  the  sale  was 
made  for  a  lawful  purpose  and  in  a  lawful  mao- 
ner,  in  the  absence  of  some  evidence  in  the  r«c- 
ord  showing  to  the  contrary,  other  than  that 
the  application  was  defective. 

In  the  case  of  Read  v.  Howe,  39  Iowa,  553, 
the  Supreme  Court  of  Iowa  said: 

"It  may  be  admitted  that  upon  appeal  this 
petition  would  be  held  insufScient  t<)  authorize 
an  order  for  the  sale  of  real  estate,  but  it  by 
no  means  follows  that  it  is  not  sufficient  to  in- 
voke the  action  of  the  court  in  the  iircinisea. 
The  subject-matter  is  within  the  jurisdiction  of 
the  court.    That  the  law  confers.    This  jurisdic- 
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diction  is  callod  into  exercise  by  the  filing  of  a 
petition  and  the  service  of  notice.  The  court  of 
necessity  must  determine  the  sufficiency  of  the 
petition.  An  erroneous  determination  may  be 
reviewed  upon  an  appeal  or  writ  of  error,  but 
it  cannot  be  that,  for  such  erroneous  determina- 
tion, sales  of  real  estate  may  be  set  aside  in 
collateral  proceedings,  -without  regard  to  the 
number  of  innocent  parties  through  whom  the 
title  may  have  passed." 

In  tbe  case  of  Bryan  v.  Bauder,  23  Kan. 
95.  In  an  <q)lnion  by  Chief  Justice  Horton, 
the  Supreme  Court  of  Kansas  held  that 
whether  the  petition  for  the  sale  was  in  prop- 
er form,  or  set  forth  sufficient  facts,  were 
matters  for  the  determination  of  the  pro- 
bate court  in  the  exercise  of  its  Jurisdiction. 
We  quote  from  the  opinion: 
'  "It  is  well  established  that,  when  a  court  has 
jurisdiction  of  the  subject-matter  and  of  the 
parties  in  an  action,  the  orders  and  judgment 
of  the  court  <are  not  void  on  account  of  mere 
defects  in  the  pleadings  or  irregularities  in  the 
sut>.«e<]ueDt  proceedings.  In  selling  the  real  es- 
tate of  decedent,  complete  jurisdiction  is  ac- 
quired by  filing  the  petition  praying  the  court 
to  make  an  order,  which,  under  the  statute,  the 
court  is  competent  to  make,  and  fdving  the  no- 
tice of  the  time  and  place  of  the  hearing  of  the 
petition.  The  filing  of  a  petition  and  giving 
notice  to  the  heirs  are  jurisdictional  acts.  The 
action  of  the  court  is  upon  the  petition.  All 
parties  interested,  after  due  notice,  are  requir- 
ed to  come  in  and  oppose  the  application.  The 
statute  contemplates  a  bearing  of  parties,  and 
an  adjudication  upon  the  subject  of  the  petition. 
Whether  the  petition  is  in  proper  form,  or  sets 
forth  sufficient  facts,  are  matters  for  the  de- 
termination of  the  court  in  the  exercise  of  its 
jurisdiction.  Of  course,  if  a  mere  blank  paper 
is  filed  as  a  petition,  jurisdiction  would  not  at- 
tach, because  there  would  be  nothing  for  the 
court  to  act  upon;  but  when  a  petition  contains 
sufficient  matters  to  challenge  the  attention  of 
the  court  as  to  the  merits,  and  such  a  case  is 
thereby  presented  as  authorizes  the  court  to 
deliberate  and  act,  although  defective  in  its 
allegations,  the  cause  is  properly  before  the 
court,  and  jurisdiction  is  not  wanting.  This 
principle  underlies  all  judicial  proceedings." 

The  qnestlon  was  again  l>efore  the  same 
court  in  the  case  of  Watts  t.  Cook,  24  Kan. 
278,  wherein  the  court  observed  that,  since 
the  probate  court  of  Allen  county  had  the 
power  to  hear  and  determine  the  matters  al- 
leged in  the  petition,  it  had  the  power  to  de- 
cide wrongly  as  well  as  rightly.  Note  the 
following  language  In  the  opinion: 

"In  the  course  of  its  proceedings,  it  became 
the  duty  of  that  court  to  decide  whether  the 
petition  was  suffident  for  a  sale  of  the  premises. 
The  court  held  it  sufficient.  As  the  petition 
presented  a  case  for  judicial  determination,  if 
tiie  determination  was  erroneous,  it  was  review- 
able in  the  appellate  court,  but  not  a  void  or 
worthless  determination.  Bryan  t.  Bauder, 
23  Kan.  95." 

In  the  later  case  of  Beachy  v.  Shomber,  73 
Kan.  62,  84  Pac.  547,  the  third  paragraph  of 
the  syllabus  reads: 

"A  guardian's  deed  will  not  be  held  void  up- 
on a  collateral  .attack  merely  because  the  peti- 
tion of  the  guardian  for  leave  to  sell  his  ward's 
real  estate  does  not  affirmatively  show  the  ex- 
istence of  the  conditions  which  under  the  stat- 
ute authorize  such  sale." 

The  petition  for  the  sale  of  the  ward's  land 
in  the  last-named  case  did  not  afflrmatlrely 


show  the  conditions  which  would  authorize 
the  sale  under  the  statutes,  but  the  court 
held  it  suffld^it  to  call  into  exercise  the 
Jurisdiction  of  the  court  To  the  same  effect 
are  the  following  cases:  Toung  v.  Lorain, 
11  III.  624,  52  Am.  Dec.  463;  Iverson  t.  Lo- 
berg,  26  111.  179,  79  Am.  Dec.  364;  Worthing- 
ton^v.  Dunkin,  41  Ind.  516;  Overton  t.  John- 
son et  al.,  17  Mo.  442;  Adams  t.  Thomas, 
44  Ark.  267;  Jarrell  t.  Cole,  215  Fed.  315, 
131  C.  0.  A.  589,  L.  R.  A.  1016B,  298. 

Our  investigation  also  convinces  us  that, 
even  in  those  states  where  the  probate  courts 
are  courts  of  limited  Jurisdiction,  there  is  a 
growing  disposition  to  disregard  defects  and 
irregularities  In  the  petition  for  the  sale  of 
the  real  estate  of  minors  or  decedents,  where 
the  decree  Is  attacked  In  a  collateral  pro- 
ceeding. Cotton  V.  HoUoway,  96  Ala.  544,  12 
.South.  172  (overruling  Abernathy  v.  O'Reilly, 
90  Ala.  495,  7  South.  919,  and  modifying 
Qunrles  v.  Campbell,  72  Ala.  64).  In  Singo  v. 
MeOhee,  160  Ala.  245.  40  South.  290,  the 
court  said: 

"Upon  direct  attack,  the  court  should  vacate 
the  judgment  for  noncompliance  with  the  juris- 
dictional facts  in  any  part  of  the  proceeding; 
while  upon  collateral  attack  the  decree  will 
not  be  vacated,  unless  void  on  its  face,  and  not 
because  it  would  be  rendered  void  by  reading 
it  in  connection  with  other  parts  of  the  record." 

While  there  are  some  authorities  express- 
ing a  different  view,  we  deem  it  unnecessary 
to  discuss  them  here,  for  we  are  In  accord 
with  the  principles  enunciated  in  the  above 
cases,  and  believe  that  they  are  not  only  sup- 
ported by  the  weight  of  authority,  but  are 
also  sound  in  principle. 

County  courts  of  this  state  do  not  have 
Jurisdiction  to  appoint  guardians  over  mi- 
nors residing  in  another  county  In  this  state, 
but  in  the  case  of  Hathaway  et  al.  v.  Hoff- 
man et  al.,  supra,  where  a  collateral  attack 
was  made  upon  the  appointment  of  one  Teut>- 
ner  by  the  county  court  of  Atoka  county,  as 
guardian  of  the  estate  of  the  Hathaway 
minors,  on  the  ground  that  said  minors,  at  • 
the  time  of  Teubner's  appointment,  resided 
in  Coal  county,  we  held  the  appointment  of 
Teubner  as  guardian  of  said  minors  by  said 
court  imported  Jurisdiction  in  the  court  so  to 
do,  and  that  It  would  be  inferred  from  the 
fact  that  the  appointment  was  made  that  the 
necessary  facts  had  been  found  to  exist  be- 
fore the  same  was  made. 

The  petition  for  the  sale  of  the  ward's  real 
estate  In  the  Instant  case  discloses  that  he 
had  no  personal  property  or  estate,  that  he 
owned  the  real  estate  described  in  the  peti- 
tion, and  that  no  income  was  derived  there- 
from. We  think  the  petition  was  sufficient 
to  Inform  the  court  and  all  parties  who 
would  be  ttound  by  the  record  of  the  relief 
sought  by  the  petitioner.  Inasmuch  as  the 
sale  of  plaintiff's  land  in  this  case  was  with- 
in the  general  class  of  cases  of  which  the 
county  court  of  Mcintosh  county  had  Juris- 
diction, although  the  petition  was  very  de- 
fective, and  although  It  did  not  afClrmatlTely' 
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allege  statutory  grounds  for  the  sale,  we  are 
of  the  opinion  that  it  was  sufficient  to  In- 
voke the  Jurisdiction  of  the  court,  and  to  call 
upon  it  to  decide  as  to  whether  the  order  of 
sale  should  be  entered.  Since  the  court,  aft- 
er a  full  hearing,  adjudicated  the  existence 
of  statutory  grounds  for  the  sale,  as  con- 
cIuslTely  appears  from  the  decree,  reciting  as 
it  does  that  the  sale  of  the  real  estate  men- 
tioned in  the  petition  was  "necessary  for  the 
purpose  of  properly  maintaining,  supporting, 
and  educating  the  plaintiff,  the  father  of 
said  minors  being  wholly  unable  to  do  so, 
and  that  it  was  for  the  best  interest  of  said 
ward,"  the  court  in  the  determination  of 
said  mattei^,  and  in  entering  the  decree  of 
sale,  was  acting  vrithln  the  jnrlsdlction  con- 
ferred upon  it  by  law,  and  the  subsequent 
proceedings  based  on  said  order  are  not  Toid 
In  this  collateral  assault  made  thereon. 

The  remaining  irregularity  complained  of 
Is  in  the  appraisement  of  the  land,  but  as  an 
appraisement  was  filed,  and  it  is  not  claim- 
ed that  the  appraisement  was  fraudulently 
made,  or  that  the  land  did  not  sell  for  Its 
appraised  value,  we  think  the  contention  is 
without  merit 

The  judgment  of  the  trial  court  is  there- 
fore afflmzed.    All  the  Justices  concur. 


THOMAS  T.  SOPBR  liUMBBB  CO.  et  aL 

(No.   8458.) 
(Supreme  Conrt  of  Oklahoma.    Mardi  12, 1918.) 

(SyUabu*  (y  (k»  Oowrt.) 
1.  Mechanics'  Iiiens  4=»59— Matebuxuxii's 

Liens— INTKBEST  op  PtrBCHASBB. 

A  materialman  who  furnishes  material  to 
b«  used  in  the  construction  of  improTements  on 

ftremises  to  a  party  who  is  in  the  peaceable  and 
awful  posseasion  of  said  premises  under  and 
by  virtue  of  an  executory  contract  to  purchase 
the  same  from  the  legal  owner  thereof  has  a 
lien  upon  the  equitable  interest  of  the  vendee  in 
said  contract  together  with  the  bnilding  in  the 
constraction  of  wliich  the  material  was  used. 
•2.  Mechanics'  Liews  <8=57(6)  —  Matkkiai,- 
-  men's  Liens— Intbbest  or  Yen  dob. 

The  mere  fact  that  the  vendor  in  a  contract 
for  the  sale  of  real  property  repurchases  the  in- 
terests of  the  vendee  in  such  contract  subse- 
quent to  the  making  of  the  improvements  and 
inmishing  of  the  material  for  which  the  lien 
is  claimed  does  not  enlarge  the  lien,  so  as  to 
extend  it  to  the  legal  interest  of  said  vendor. 

Commissioners'  Opinion,  Division  No.  3. 
Brror  from  District  Court,  Choctaw  Ciounty; 
C.  B.  Dudley,  Judge. 

Action  by  the  Soper  Lumber  Company 
against  J.  J.  Thomas  and  F.  B.  Peavey. 
Judgment  of  foreclosure,  and  defendant 
Thomas  brings  error.    Modified  and  affirmed. 

J.  J.  Thomas  and  McDonald  &  Jones,  all 
of  Hugo,  for  plaintiff  in  error.  B.  H.  Sher- 
man, of  S(^)er,  and  R.  L.  Bvans,  of  Hugo, 
for  defendants  in  error. 

PBXOR,  C.  This  action  was  commenced 
on  the  15th  day  of  January,  1914,  in  the  dis- 


trict conrt  of  (Aoctaw  county  by  the  Sop» 
Lumber  Company,  a  corporation,  defenaant 
in  error,  against  J.  J.  Thomas,  plaintiff  in 
error,  and  F.  R.  Peavey,  to  foreclose  a  mate- 
rialman's lien.  The  parties  will  be  referred 
to  as  they  appeared  in  the  trial  court. 

The  cause  was  submitted  to  the  trial  court 
upon  an  agreed  statement  of  facts,  and  the 
facta  in  this  case,  as  determined  by  the  trial 
court  in  so  far  as  material  to  the  determina- 
tion of  the  contentions  raised  on  appeal,  are 
that  the  defendant  J.  J.  Thomas,  on  and  be- 
fore the  20th  day  of  December,  1912,  was  the 
owner  of  the  northeast  quarter  (N.  B.  %)  of 
section  twenty-four  (24),  in  township  six 
(Tp.  6)  south,  of  range  fifteen  (15)  east,  in 
Choctaw  county;  that  on  th<e  2001  day  of 
December,  1912,  the  defendant  F.  B.  Pearey 
was  in  the  lawful  and  peaceful  possession  of 
said  premises,  and  on  that  date  the  said 
Peavey  entered  into  a  contract  with  the 
plaintiff,  the  Soper  Lumber  Cbmi>any,  for 
lumber  and  material  with  which  to  construct 
a  dwelling  upon  said  premises ;  that  the  said 
plaintiff  delivered  said  material  between  the 
27th  day  of  December,  1912,  and  the  1st  day 
of  March,  1913,  and  said  material  was  used 
by  the  said  Peavey  in  the  construction  of  the 
dwelling  upon  said  premises;  that  the  de- 
fendant Peavey  was  In  possession  of  said 
premises  under  an  executory  contract  with 
the  defendant  Thomas  for  the  purchase  of 
said  premises,  and  at  the  time  of  entering  In- 
to the  said  contract  the  said  Peavey  paid  the 
said  Thomas  the  sum  of  $500  as  a  part  of 
the  purchase  price,  and  said  Thomas  agreed 
to  execute  and  deliver  to  the  said  Peavey  a 
sufficient  warranty  deed  for  said  premises 
when  all  the  balance  of  the  purchase  price 
was  paid.  Said  contract  was  filed  for  record 
on  the  15th  day  of  January,  1916. 

The  court  found  that  at  the  time  the  plain- 
tiff entered  into  a  contract  with  the  said 
Peavey  to  furnish'  the  material  for  the  con- 
struction  of  said  building  on  said  premises, 
that  the  agent  of  J.  J.  Thomas  Informed  the 
lumber  company  that  there  was  a  contract 
of  sale  of  said  premises  between  the  defend- 
ant Peavey  and  defendant  J.  J.  Thomas,  but 
that  the  said  lumber  company  had '  no  notice 
or  knowledge  of  the  terms  and  conditions  of 
said  contract ;  that  there  was  due  the  plain- 
tiff  $422.60,  bearing  Interest  from  the  1st  day 
of  March,  1913. 

On  the  day  of  October,  1913,  the 

defendant  Peavey,  In  consideration  of  the 
sum  of  $50,  relinquished  and  quitclaimed  all 
of  his  right,  title,  and  interest  in  the  said 
premises,  together  with  the  improvementa 
thereon,  to  the  said  defendant  Thomas.  The 
trial  court  held  that  by  the  reconveyance  of 
the  equitable  interest  of  the  said  Peavey  to 
the  said  J.  J.  Thomas,  that  the  equitable  in- 
terest and  legal  title  merged,  and  that  the 
plaintiff  bad  subsequent  to  such  merger  a 
lien  upon  the  entire  equitable  and  l^al  e»- 
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tatp,  and  gave  Judgment  ordering  said  lien  be 
foreclosed  and  aald  premises  sold  In  satisfac- 
tion of  snch  indebtedness.  From  this  Judg- 
ment the  defendant  Thomas  appeals. 

The  qnestion  presented  by  the  defendant 
may  be  stated  generally  tbat4he  Judgment  of 
th«  trial  court  Is  contrary  to  the  erldence 
and  the  law.  The  parties  agreed  that  the 
facta  set  out  in  the  pleadings,  with  some 
additional  agreement  as  to  what  the  facts 
were,  might  be  considered  by  the  court  as  the 
evidence  upon  which  to  base  Its  findings.  An 
examination  of  the  pleadings  and  the  agreed 
statement  of  facts  clearly  shows  that  the 
court  reached  a  correct  conclusion  as  to  the 
facts  tn  the  case. 

[1]  In  the  construction  of  statutes  giving 
p&nota  who  furnish  material  to  be  used  In 
the  construction  of  buildings  upon  premises, 
all  the  courts  are  In  harmony  and  hold  that 
a  person  who  furnishes  material  to  be  used 
In  the  construction  of  Improvements  upon 
premises  to  a  party  who  Is  In  th«  lawful  and 
peaceful  possession  of  said  premises  under 
an  executory  contract  to  purchase  the  same 
from  the  legal  owner  thereof  Is  entitled  to  a 
lien  upon  the  Interest  of  the  vendee  of  said 
premises  for  the  amount  due  on  the  material 
so  furnished  and  so  used.  Chicago  IJbr.  Co. 
T.  Fretz,  51  Kan.  134,  82  Pac.  908;  Badger 
libr.  Co.  V.  Malone,  8  Kan.  App.  121,  64  Pac. 
692;  King  y.  Smith,  42  Minn.  286,  44  N.  W. 
66;  Kerrlck  v.  Buggies.  78  Wis.  274.  47  N. 
W.  437;  Forbes  v.  MosQulto  Xacht  Co.,  176 
Mass.  432,  66  N.  B.  615. 

[2]  It  cannot  be  controverted  that  the 
plalntur  has  a  Itoi  upon  the  equitable  Inter- 
est of  the  defendant  Peavey,  including  the 
buildings  constructed  out  of  the  material 
furnished  by  the  plalntUC.  the  difficult  ques- 
tion is  as  to  what  effect  the  settlement, 
whereby  Peavey  leconveyed  his  Interest  to 
Thomas,  between  the  defendant  Thomas,  the 
legal  owner,  and  the  defendant  Peavey  had 
upon  the  lien.  It  Is  very  dear  that  the  sur- 
render or  reconveyance  of  the  Interest  from 
Peavey  to  Thomas  could  not  operate  to  de- 
feat the  Hen  of  the  plaintiff  upon  the  Inter- 
ests of  the  said  Peavey.  The  trial  court  held 
that  the  said  settlement  merged  the  two  In- 
terests, the  legal  Interest  of  Thomaa  and  the 
equitable  interest  of  Peavey,  and  extended 
the  lien  of  the  plaintiff  to  the  whole  estate 
both  equitable  and  legaL 

At  the  time  the  plaintiff  entered  into  the 
contract  with  Peavey  to  furnish  the  material 
It  had  knowledge  that  a:iioma8  was  the  legal 
owner  of  the  lands.  According  to  the  agreed 
statement  of  facts,  the  plaintiff  furnished 
the  material  to  Peavey,  relying  on  Peavey's 
possession  and  verbal  contract  with  Thomas 
to  purchase.  There  was  no  authority  given 
Peavey  by  Thomas  to  bind  his  interest,  and 
BO  such  authority  can  rise  by  operation  of 
law.  Peavey  had  authority  only  to  bind  his 
interest,  and  the  plaintiff  had  no  reason  to 


exjpect  the  legal  Interest  of  Thomas  to  be<>ome 
liable  for  the  Indebtedness  when  he  furnished 
material,  on  the  failure  of  Itevey  to  complete 
his  title  by  paying  the  full  pnndiase  price, 
and  acquiring  conveyance  from  Tliomaa  The 
mere  surrender  or  relinquishment  of  Peavey 
of  his  rights  under  the  executory  contract  to 
purchase  to  Thomas  could  not  operate  to  en- 
Iar£^  his  lien  so  as  to  extend  it  to  the  legal 
interest  of  Thomas.  Neither  would  the  re- 
purchase of  vendee's  Interest.  "Jn  actions  to 
foreclose  mechanics'  liens  for  work  done  and 
for  material  furnished,  under  a  contract  with 
one  who  has  an  executory  contract  for  the 
purchase  of  a  city  lot  and  Is  in  x>osses8ion 
thereof,  the  lien  of  the  mechanic  or  material- 
man must  be  measured  by  the  extent  of  the 
equity  of  the  purchaser  under  the  executory 
contract"  Oetto  et  al.  v.  Friend  et  al.,  46 
Kan.  24,  26  Pac.  473.  The  trial  court  erred 
In  decreeing  the  lien  against  the  legal  in- 
terest of  Thomas. 

There  is  another  question  raised  by  the  de- 
fendant Thomas,  that  as  the  contract  between 
him  and  Peavey  provided  that  the  said  Pea- 
vey should  not  create  any  Hens  on  said  prem- 
ises, the  said  Peavey  could  not  Incumber  the 
said  premises  with  the  lien  claimed  by  the 
plaintiff.  The  court  found  and  It  was  'stipu- 
lated by  the  parties  that  the  plaintiff  had  no 
notice  of  this  provision  of  the  contract  A 
contract  between  the  vendor  and  the  vendee 
of  which  the  tterson  furnishing  the  material 
has  no  notice  or  knowledge  Is  not  binding 
upon  the  materialman,  and  cannot  operate 
to  defeat  his  lien  claim.  Cost  v.  Newport 
Builders'  Supply  Co.,  85  Ark.  407,  108  S.  W. 
509, 14  Ann.  Cas.  142,  and  extended  note. 

Therefore  the  Judgment  should  be  modified, 
giving  the  plaintiff  a  lien  on  the  equitable  In- 
terest of  Peavey,  which  he  had  under  his  con- 
tract to  purchase,  at  the  time  the  material 
was  furnished.  Including  the  building  in  the 
construction  of  which  the  material  was  used, 
and  the  Judgment  should  be  affirmed  as  modi- 
fled.  , 

P£B  CURIAM.    Adopted  in  whole. 


(U  Okl.  Cr.  S8S) 
DARNBAL  v.  STATE.     (No.  A-286e.) 

(Oriminal  Court  of  Appeals  of  Oklahoma. 
March  80, 1918.) 

(Byllahut  By  tU  Court.) 
1.  Intozicatino  Liquobs  €=»146(3)— Oitbhs- 

KB — RE8AI.E. 

Where  one  person  delivers  to  another  certain 
intoxicating  liquors  in  exchange  and  considera- 
tion for  a  sum  of  money  then  and  there  paid, 
the  transaction  constitutes  a  sale  of  intozicatfnff 
liquors,  and  it  is  immaterial  whether  the  pur- 
chaser inheeguently  delivers  a  portion  of  such 
liquors  to  ouier  persons  who  had  theretofore 
contributed  to  a  purse  with  which  such  liquors 
were  purchased,  where  it  appears  that  the  per- 
son making  such  a  sale  was  ignorant  of  the  fact 
that  such  liquors  were  to  be  subsequently  d&- 
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livered  to  parties  other  than  the  one  producing 
and  paying  the  money. 

2.  INTOXICATINO  LaguoBS  «=>167— Offeksbb 
—Accomplice. 
Where  L>.  delivers  intoxicating  liquors  to 
R.  In  exchange  for  a  money  consideration,  and 
is  so  charged  and  convicted  of  mailing  an  unlaw- 
ful sale  to  R.,  and  the  evidence  on  the  part  of 
the  state  discloses  that  prior  to  said  transaction 
the  fund  of  money  with  which  said  liquor  was 
purchased  by  K.  from  D.  had  been  contributed 
to  by  R.  and  three  other  persons  without  the 
knowledge  of  said  D.,  and  that  it  was  the  in- 
tention of  R.,  after  obtaining  possession  of 
such  liquor,  to  deliver  same  in  part  to  said  oth- 
er parties  who  had  contributed  to  the  purse,  such 
dcbvery  to  be  made  also  without  the  knowledge 
of  D.,  held,  that  under  such  circumstances  R. 
is  not  an  accomplice  of  D.  Buchanan  v.  State, 
4  Okl.  Or.  645,  112  Pac.  82,  30  L.  R.  A.  (N.  S.) 
83,  distinguished. 
S.  Saiies  of  Intoxicating  Liquors. 

Under  the  facts  above  stated,  the  sale  of 
the  liquor  by  D.  to  R.  was  independent  of  any 
relation  theretofore  existing  between  R.  and  the 
parties  who  had  contributed  to  such  purse. 

Appeal  from  County  Court,  Le  Flore  Coun- 
ty;  P.  C.  Bolger,  Judge. 

Silas  (Bud)  Dameal  was  convicted  of  an 
unlawful  sale  of  intoxicating  liquor,  and  be 
appeals.    Affirmed. 

McCurtain  &  Neely,  of  Slpro,  for  plaintiff 
in  error.  S.  P.  Freeling,'Atty.  Gen.,  and  R. 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  Plaintiff  in  error,  Silas 
(Bud)  Darneal,  was  convicted  in  the  county 
court  of  Le  Flore  county  at  the  August  term, 
1916,  of  selling  intoxicating  liquor  to  one  W. 
H.  Rutledge,  and  his  punishment  fixed  at  30 
days'  imprisonment  in  the  county  Jail,  and 
to  pay  a  fine  of  $50. 

The  facts  upon  which  this  conviction  is 
based  are  about  as  follows:  The  prosecuting 
witness,  W.  H.  Rutledge,  together  with  three 
other  parties  who  were  residents  of  Splro, 
Le  Flore  county,  concluded  to  purchase  some 
intoxicating  liquor  for  their  personal  use. 
They  boarded  the  train  at  Splro  and  rode  to 
ScuUeyvllle  In  the  same  county,  where  they 
got  off  at  the  depot  In  that  town,  and  walk- 
ed out  in  the  country  about  a  mile  and  a  half 
to  a  ravine  close  to  where  this  plaintiff  in 
error  resided.  There  they  all  donated  $1  a 
piece,  and  Rutledge  was  selected  to  approach 
this  plaintiff  in  error  for  the  purpose  of  pur- 
diaslng  some  alcohol.  Rutledge  took  the  $4 
and  went  to  the  house  of  Dameal  about  one- 
fourth  of  a  mile  away.  There  he  purchased 
two  quarts  of  alcohol,  and  paid  Dameal  the 
sum  of  S4  therefor,  and  Dameali  delivered 
the  alcohol  to  Rutledge  without  any  knowl- 
edge on  his  part  that  the  $4  formed  a  con- 
tribution by  Rutledge  and  three  other  per- 
sons, and  also  without  knowledge  of  the  fact 
that  Rutledge  was  to  deliver  said  alcohol  in 
part  to  the  other  three  persons  who  had  help- 
ed donate  the  $4.  Harvey  Bryant,  one  of 
the  parties  who  donated  $1  for  tbe  purchase 
of  this  liquor,  testifies  to  the  same  effect  as 
the  prosecuting  witness,  Rutledge,  with  the 


exception  that  be  did  not  see  the  Ilqnor  par- 
chased  from  Darneal,  but  only  knoVrs  that 
Rutledge  brought  two  quarts  of  alcohol  back 
to  the  ravine  after  tbe  purse  of  $4  had  been 
contributed  for  that  purpose.  The  defend- 
ant denied  ever  selling  any  alcohol  or  other 
Intoxicating  liquors  whatever  to  the  witness 
Rutledge,  and  also  introduced  a  couple  of 
witnesses  to  show  that  bis  general  reputation 
as  a  law-abiding  citizen  was  good. 

[1-3]  Counsel  for  the  defendant  requested 
three  separate  instructions  based  on  the 
theory  that  the  prosecuting  witness,  Rut- 
ledge, was  an  accomplice  of  the  defendant, 
Darneal,  in  making  a  sale  of  intoxicating  liq- 
uor to  all  of  the  four  persons  who  particiiiat- 
ed  In  contributing  the  purse  for  that  purpose, 
and  therefore  a  conviction,  based  on  the  un- 
corroborated testimony  of  said  Rutledge, 
must  not  be  permitted  to  stand.  Counsel  rely 
upon  the  case  of  Buchanan  t.  State,  4  Okl. 
Cr.  645,  112  Pac.  82,  36  I*.  R.  A.  (N.  S.)  88. 
isald  case  Is  not  in  point.  Here  Dameal  Is 
prosecuted  for  making  a  sale  to  Rutledge  di- 
rect In  the  Buchanan  Case,  Buchanan  was 
prosecuted  for  making  a  sale  of  liquor  to  one 
Tork,  and  tbe  testimony  in  that  case  on  the 
part  of  York  was  to  the  effect  that  be  gave 
Buchanan  some  money,  and  Buchanan  went 
away  and  brought  lilm  some  whisky  there- 
for. Buchanan  claimed  to  be  a  go-between, 
and  the  agent  of  the  purchaser,  and  not  the 
seller  in  that  instance.  He  occupied  tbe  same 
relation  to  the  parties  that  Rutledge  does 
In  this  case.  Tbe  holding  of  the  court  in  the 
Buchanan  Case  was  to  the  effect  tliat  Bu- 
chanan was  guilty  as  a  principal  in  making 
a  sale  to  York,  irrespective  of  the  fact  that 
be  had  previously  purchased  the  whisky  him- 
self illegally  from  another  party.  There  is 
no  holding  to  the  effect  that  the  party  from 
whom  Buchanan  purchased  the  whisky  could 
not  be  convicted  upon  his  (Buchanan's)  un- 
corroborated testimony  of  making  a  separate 
sale  to  Buchanan.  In  this  case,  Dameal  Is 
charged  directly  with  tbe  sale  of  Intoxicat- 
ing liquor  to  Rutledge,  who  \*as  tbe  go-be- 
tween. Dameal  had  no  knowledge  of  the 
fact  that  Rutledge  Intended  to  deliver  a  por- 
tion of  this  alcohol  to  any  other  jMrty.  So 
far  as  Dameal  is  concerned,  his  relation  to 
Rutledge  was  that  of  a  seller  of  the  Uqnor. 
He  was  in  possession  of  tbe  liquor,  be  receiv- 
ed his  price  therefor,  and  be  made  a  delivery 
of  the  liquor  to  Rutledge  in  exchange  for  the 
sum  of  $4  to  him  then  and  there  in  hand 
paid.  All  of  the  necessary  elements  of  a  sale 
were  complete,  the  ownership  and  possession 
of  the  goods  in  Dameal,  and  the  delivery  of 
the  same  to  Rutledge  in  exchange  for  a  sum 
paid.  The  criminal  statutes  of  this  state,  aa 
was  said  in  the  case  of  Buchanan  v.  State, 
supra,  must  be  liberally  construed  in  order 
to  promote  Justice  and  obtain  the  object  for 
which  such  statutes  were  enacted.  The  seller 
of  whisky  or  other  intoxicating  liquors,  tbere- 
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fore,  will  not  be  permitted  In  fbls  conrt, 
where  he  Is  guilty  of  a.  separate  and  distinct 
offense,  snch  as  the  sale  of  intoxicating  liq- 
uor, to  escape  punishment  for  snch  illegal 
act  because  perchance  the  party  purchasing 
such  liquor  may  thereafter  use  same  unlaw- 
fully without  fhe  knowledge  or  consent  or 
assistance  of  the  person  from  whom  such 
purchase  was  made.  This  court  will  not  Im- 
pute criminality  to  the  seller  of  liquor  for 
any  and  all  unlawful  acts  or  uses  which  may 
be  subsequently  made  by  said  purchaser 
without  the  knowledge,  consent,  or  assistance 
of  the  seller.  Therefore,  under  the  facts  of 
this  case,  it  Is  not  necessary  to  determine 
whether  or  not  Rutledge  is  guilty  of  making 
a  separate  and  distinct  sale  to  Bryant  and 
the  others  who  delivered  money  to  Rutledge 
and  afterwards  received  part  of  this  alcohol. 
Tbe  determination  of  such  a  question  Is  not 
essential  to  a  proper  solution  of  this  case, 
because  aO  of  the  elements  of  an  unlawful 
sale  existed  and  were  concluded  between 
Dameal  and  Rutledge,  and  Rntledge's  con- 
nection with  the  other  parties  was  absolute- 
ly unknown  to  Dameal.  We  hold,  therefore, 
that  the  case  of  Buchanan  v.  State,  relied 
upon  by  *  counsel  for  plaintiff  in  error  as 
ground  for  a  reversal  of  this  judgment  of 
conviction.  Is  not  in  point,  nor  determlnatlTe 
of  the  questions  Involved  in  this  case. 

However,  it  may  be  advisable  to  add  that 
any  person  who  receives  from  another  per- 
son money,  and  with  that  money  unlawfully 
purchases  liquor  in  this  state,  and  thereafter 
delivers  same  to  the  person  from  whom  he 
received  such  money,  does  so  at  his  own  peril, 
and  will,  not  be  permitted  to  thus  aid  and 
abet  in  tbe  unlawful  traffic  in  Intoxicating 
liquors,  and  base  his  defense  solely  upon 
the  ground  that  he  received  no  pecuniary 
benefit  therefrom.  For  authorltleB  to  the  ef- 
fect that  all  of  the  facts  necessary  to  consti- 
tute an  unlawful  sale  were  present  in  this 
case,  see  the  following:  Richardson  t.  Com- 
monwealth, 11  Ky.  Law  Rep.  367;  Common- 
wealth v.  Packard,  71  Mass.  (6  Gray)  101; 
Loveless  v.  State,  40  Tex.  Cr.  R.  131,  49  S. 
W.  08;  Wade  v.  State  (Tex.  Cr.  App.)  43  S. 
W.  096;  Cooper  ▼.  State,  37  Ark.  412;  Hat- 
field T.  State,  9  Ind.  App.  296,  36  N.  E.  664. 

The  Judgment  of  conviction  Is  affirmed. 

EKJYLB,  P.  J^  and  ARMSTRONG,  J,  con- 
cur. 

a*  Okl.  Cr.  400) 

TAXI/)R  ▼.  STATB.    (No.  A-2820.)* 

(Oriminal  Court  of  Appeals  of  Oklahoma. 

March  30,  1918.) 

(BvlUOmt  hy  tk«  Court.) 
1.  Rapk  *s»85(2)— Infobmatioi*— Pboof. 

Where  an  informatioii  charging  statutoTy 
rape  in  the  first  degree  alleges  the  crime  to  have 
been  committed  "on  or  before  September  1. 
1915,"  the  state  is  not  required  to  prove  said 
crime  as  committed  on  the  date  alleged,  but  may 


:  rdy  upon  any  spedfic  act  of  sexual  intercourse 
committed  within  three  years  from  the  date  of 
the  commencement  of  the  action. 

2.  CiuiiiNAL  Law  ^9860(8)— Bvidbnob—Ad- 

IflSSIBILITT. 

Where  tbe  trial  court  requires  the  state  to 
elect  to  reljr  for  conviction  upon  a  certain  spe- 
cific act  of  intercourse  between  prosecutrix  and 
defendant  committed  some  2  years  prior  to  the 
commencement  of  the  action,  evidence  of  other 
acts  of  illicit  intercourse-  between  said  parties, 
continuing  from  said  act  up  until  a  short  time 
prior  to  the  commencement  of  the  prosecution, 
18  competent  to  show  the  intimate  relation  and 
familiarity  between  the  parties  and  as  cor- 
roborative of  tbe  ultimate  fact  sought  to  be 
proven. 

3.  Rape   *=52(1)— Evidence— SumciENCY. 

Evidence  examined,  and  held  sufficient  to 
sustain  a  conviction  of  statutory  rape  in  the 
first  degree. 

Appeal  from  District  Court,  Seminole  Coun- 
ty;  Tom  D.  McKeown,  Judge. 

Plaintiff  in  error  was  convicted  of  rape 
in  the  first  degree,  and  sentenced  to  serve  a 
term  of  18  years  in  the  penitentiary,  and 
appeals.    Judgment   affirmed. 

A.  Turner,  of  Wewoka,  for  plaintiff  In  er- 
ror. S.  P.  Freellng,  Atty.  Gen.,  and  R.  Me- 
Millan,  Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J,  [1,2]  It  Is  first  contended 
that  the  verdict  Is  contrary  to  the  law  and 
the  evidence,  in  that  the  testimony  of  the 
prosecuting  witness,  Lucinda  Mitchell,  shows 
"that  she  was  past  the  age  of  14  years  at  the 
time  the  Information  was  filed  and  the  crime 
alleged  to  have  been  committed."  The  plain- 
tiff in  error  was  convicted  and  sentenced  to 
serve  a  term  of  18  years  In  tbe  penitentiary 
for  rape  In  the  first  degree;  It  being  the 
contention  of  counsel  for  plaintiff  in  error 
that,  if  he  was  guilty  of  any  offense  at  all, 
it  was  rape  in  the  second  degree,  which  may 
only  be  punished  by  a  maximum  Imprison- 
ment In  tbe  penitentiary  for  a  term  of  15 
years.  Tbe  prosecuting  witness,  Lucinda 
Mitchell,  was  an  ignorant  Indian  girl.  She 
had  received  very  Uttie  educational  training. 
Her  examination  shows  that  she  did  not 
know  the  number  of  days  in  a  week  or  month, 
and  that  she  was  imcertain  aq  to  her  age^ 
testifying  that  she  was  told  that  she  was  14 
years  old,  and  also  that  her  mother  told  her 
that  she  was  17  years  old.  This  was  at  the 
time  she  appeared  as  a  witness.  However, 
Rebecca  Brown,  a  witness,  testified  positively 
that  Lucinda  Mitchell  was  14  years  of  age 
in  May,  1915.  The  information  alleged  that 
the  crime  was  committed  on  or  before  the 
1st  day  of  September,  1915.  Therefore,  If 
the  state  was  compelled  to  rely  upon  the  date 
stated  in  the  information,  and  limited  Ita 
proof  thereto,  the  prosecuting  witness  would 
have  been  past  14  years  of  age  at  the  time  of 
the  commission  of  the  alleged  crime,  and  de- 
fendant could  only  have  been  convicted  of 
rape  In  the  second  degree.  But  time  is  not 
the  essence  of  this  offense,  and  it  may  be 
proven  to  have  been  committed  at  any  time 
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wltbln  the  period  of  S  years  prior  to  tbe 
commencement  of  the  prosecution,  and  In  this 
Instance  the  trial  court  required  the  state 
to  elect  to  rely  upon  a  particular  act  of  in- 
tercourse, and  the  state  elected  to  rely  upon 
the  first  act  of  sexual  Intercourse  between 
defendant  and  the  prosecuting  witness,  which 
occurred  In  the  latter  part  of  the  year  1913, 
or  the  first  of  the  year  1914,  nearly  2  years 
prior  to  the  date  alleged  in  the  Information, 
but  within  the  statute  of  limitations,  and  the 
trial  cauxt,  in  his  Instructions  to  the  Jury,  lim- 
ited its  consideration  of  the  question  of  guilt 
of  this  defendant  to  the  particular  act  relied 
upon  by  the  state  for  a  conTlctlon.  Accord- 
ingly, the  proof  on  the  part  of  the  state,  if 
I>elleved,  showed  the  commission  of  rape  in 
the  first  degree,  and  the  fact  that  there  was 
proof  of  a  continuous  unlawful  relation  be- 
tween defendant  and  prosecuting  witness 
until  after  she  attained  the  age  of  14  years, 
which  culminated  in  her  pregnancy  in  the 
late  spring  or  early  summer  of  1915,  although 
Indicating  the  guilt  of  defendant  of  other 
similar  offenses,  was  competent  evidence  as 
was  held  by  this  court  in  Myers  t.  State,  6 
OkL  Cr.  389,  119  Pac,  136;  Penn  V.  State, 
13  OkL  Cr.  ■ — ,  164  Pac.  992,  I*  B.  A.  191TE, 
668;  Morris  v.  State,  9  Okl.  Cr.  241,  131  Pac. 
731.  We  hold,  therefore,  that  the  verdict  is 
not  contrary  to  the  evidence  or  the  law. 

It  is  also  contended  that  the  court  erred 
in  giving  a  charge  to  the  jury  on  first  degree 
rape.  It  necessarily  follows  from  what  has 
been  said  concerning  the  first  assignment  of 
error  that  no  error  was  committed  by  the 
court  In  submitting  first  degree  rape  to  the 
Jury. 

It  is  also  contended  that  the  court  erred  in 
overruling  a  demurrer  to  the  evidence  be- 
cause defendant  was  surprised,  it  being  al- 
leged in  the  information  that  the  crime  was 
committed  on  the  Ist  day  of  September,  1915, 
and  the  state  was  iwrmltted  "to  prove  the 
crime  to  have  been  committed  2  years  prior  to 
that  date."  It  is  contended  that  this  oper- 
ated as  a  surprise,  because  plaintiff  in  error 
was  prepared  to  defend  against  a  crime  al- 
leged to  have  been  committed  on  September 
1,  1915,  which  would  show  that  he  was  only 
guilty,  if  at  all,  of  rape  in  the  second  degree, 
and  therefore  he  was  prejudiced  in  his  sub- 
stantial rights,  and  the  demurrer  to  the  evi- 
dence should  have  been  sustained.  We  think 
this  contention  is  without  merit,  because  time 
is  not  the  essence  of  the  offense,  as  above 
stated,  and  the  information  plainly  charged 
him  with  the  crime  of  rape  in  the  first  de- 
gree both  at  the  preliminary  examination  and 
in  the  district  court  He  was  charged  with 
knowledge,  therefore,  that  the  crime  commit- 
ted by  him  was  upon  a  female  under  the  age 
of  14  years,  and  that  the  state  could  rely  up- 
on any  particular  act  of  sexual  intercourse 
of  his  -with  the  prosecuting  witness  commit- 
ted wltUn  3  years  from  the  date  of  the  com- 
mencement of  the  action,  and  at  a  time  said 
prosecuting  witness  was  under  the  age  of 


14  years  of  age.  He  could  not  claim  sur- 
prise, therefore,  under  such  circumstances. 
The  information  was  clearly  sufficient  to  fair- 
ly warn  him  of  the  natnre  and  circumstances 
of  the  crime  with  which  he  was  charged  to 
be  guilty. 

[3]  It  is  also  contended  that  the  proof  of 
the  fact  that  the  prosecuting  witness  was 
under  the  age  of  14  years  at  the  time  of  the 
commission  of  this  offense  is  very  unsatisfac- 
tory and  contradictory.  The  sufficiency  of 
the  proof  of  the  crime  <diarged  is  for  the 
jury.  This  court  will  not  disturb  a  verdict  on 
this  ground  merely  because  there  may  be  a 
conflict  in  the  testimony.  In  this  case,  bow- 
ever,  we  see  very  little  conflict  The  testi- 
mony of  the  prosecuting  witness  is  to  the  ef- 
fect that  she  was  always  told  she  was  14 
years  old,  but  that  her  mother  had  told  her 
that  she  was  17.  Mrs.  Rebecca  Brown  posi- 
tively testified  that  the  girl  was  only  a  few 
months  past  14  years  old  at  the  time  she 
testified.  She  fixed  the  child's  age  by  reason 
of  the  fact  that  she  had  two  daughters,  one 
two  years  older  than  the  prosecuting  witness 
and  one  one  year  younger.  Mrs.  Brown  had 
known  the  prosecuting  witness  from  the  time 
of  her  birth,  and  testified  that  when  the  pros- 
ecuting witness  was  one  month  old,  her  moth- 
er brought  the  child  to  Mrs.  Brown's;  house  on 
a  visit  The  mother  of  this  child  was  present 
in  court,  and  in  no  way  contradicted  the 
testimony  of  Mrs.  Brown  as  to  the  child's 
age.  Also  this  prosecuting  witness  testified 
that  her  motlier  was  present  in  the  room 
where  the  defendant  continuously  had  ac- 
cess to  her  for  this  unlawful  purpose.  The 
defendant  was  her  stepfather,  and  the  prose- 
cuting witness  testified  that  the  acts  perpe- 
trated by  him  upon  her  were  with  her 
mother's  knowledge,  consent  and  encourage- 
ment, and  yet  this  depraved  mother  sits  si- 
lently by  in  the  courtroom  and  does  not 
even  contradict  the  child  as  to  that 

This  record  discdoses  a  most  deplorable 
state  of  facts.  It  is  almost  impossible  to 
conceive  that  in  this  enlightened  day  and  age 
we  can  find  a  mother  or  stepfather  so  utterly 
depraved  as  to  permit  or  encourage  conduct 
of  this  kind.  That  defendant  escaped  witb 
his  life  when  the  jury  might  have  infiicted 
the  death  penalty  is  miraculous  under  the 
proof.  ^He  was  ably  defended,  and  the  facts 
and  circumstances  disclosed  by  the  evidence 
in  this  case  clearly  indicate  his  guilt  of  the 
crime  of  rape  in  the  first  degree.  The  as- 
signments of  error  are  purely  tecIinicaL  This 
court  is  convinced  that  his  trial  was  a  fair 
and  Impartial  one,  and  that  the  pimishmeiit 
received  at  the  hands  of  the  jury  is  extreme- 
ly lenient  luider  the  drcumstancee. 

The  judgment  of  oouTlctlon  is  therefore 
affirmed. 

DOYLE,  P.  J.,  and  ABM9TBONQ,  3^  con- 
cur. 
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(100  WMtu  «W) 

PITTOGE  &  LBADBErrrSB  OO.  T.  GLABEE 
COUNT!.     (No.  14276.) 

(Supreme  C!oart  of  Washington.     April  2, 
1918.) 

Department  1.  Appeal  from  Superior 
Court,  Clarke  County ;  R.  H.  Back,  Judge. 

Proceeding  by  the  Pittock  &  Leadbetter 
Company  against  Clarke  County  for  the  re- 
duction of  the  assessment  valuations  for  tax> 
atlon  of  certain  of  its  land.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Henry  Crass,  of  Vancouver,  for  appellant 
Janea  O'Blalr,  of  Vancouver,  for  respondent 

PABEEB,  J.  The  plaintiff  seeks  a  decree 
redndng  the  asBessed  valuations  for  taxation 
purposes  placed  upon  certain  of  Its  lands  in 
Clarke  county  for  the  year  1916  by  the  as- 
sessing officers  of  that  connty,  and  permitting 
It  to  pay  taxes  thereon  computed  upon  as- 
sessed valuations  of  approximately  one-half 
of  those  fixed  by  the  assessor  and  board  of 
equalization  of  that  county.  A  trial  upon  the 
merits  in  the  superior  court  for  Clarke  coun- 
ty resulted  in  judgment  in  favor  of  the  coun- 
ty, denying  the  relief  prayed  for  by  the  plaln- 
tifl,  from  which  it  has  appealed  to  this  conrt 

It  would  be  quite  impossible  to  review  the 
facts  presented  In  this  voluminous  record 
within  the  reasonable  limits  of  a  written 
opinion,  and  It  would  be  equally  unprofitable 
to  do  so.  We  deem  it  sufficient  to  assure 
counsel  for  the  respective  parties  that  we 
have  painstakingly  read  all  the  evidence  as 
presented  to  us  in  the  necessarily  lengthy  ab- 
stract thereof  prepared  by  counsel  for  appel- 
lant, and  have  become  quite  convinced  there- 
from that  we  would  not  be  Justified  in  dis- 
turbing the  judgment  of  the  trial  court 
There  is  evidence  in  the  record  which  may 
seem  to  lend  strong  support  to  the  view  that 
some  of  appellant's  lands  have  in  a  measure 
been  assessed  at  excessive  valuations.  How- 
ever, the  evidence  points  to  a  difference  be- 
tween the  lands  in  question  and  adjoining 
lands  with  which  it  Is  sought  to  compare 
their  assessed  valuations,  which  difference 
we  cannot  say  does  not  Justify  the  larger  as- 
sessment made  upon  them.  The  trial  court 
not  only  beard  and  saw  the  witnesses  testify, 
hut  viewed  the  lands  In  question,  attended  by 
a  representative  of  each  of  the  parties. 
Th^e  is  practically  no  evidence  in  this  rec- 
ord pointing  to  arbitrary  action  on  the  part 
of  the  assessor  or  the  board  of  equalization 
in  fixing  the  values  complained  of,  other  than 
the  fact  that  the  assessed  valuations  are  too 
high  as  compared  with  the  assessed  valua- 
tions of  adjoining  lands,  in  the  opinion  of 
certain  witnesses.  The  evidence  as  a  whole, 
looked  at  in  cold  typewriting,  as  we  are  com- 
pelled to  view  it.  Is  not  of  such  convincing 
character  in  support  of  app^lant's  conten- 


tions as  to  enable  n>  to  say  that  the  oonda- 
slons  of  the  county  assessor,  the  county  board 
of  equalization,  and  the  trial  court  were 
wrong. 
The  judgment  is  affirmed. 

ELMS,  C.  J.,  and  FULLEBTON,  MAIN, 
and  WEBSTER,  JJ.,  concur. 


an  Wash.  700) 
SOHULLEB  V.  SCHULLEB.     (No.  14562.) 

(Supreme  Ciourt  o£  Washington.     April  23, 
1918.) 

Department  1.  Appeal  from  Superior 
Court,  Yakima  Connty;  Thoa.  E.  Orady, 
Judge. 

Suit  by  John  J.  Schuller  against  Angela 
Schuller.  From  a  decree  for  plaintiff,  de- 
fendant appeals.   Affirmed. 

Parker,  lia  Berge  &  Parker,  of  North  Tak-  . 
ima,    fbr   appellant     Boberts   &   Udell,   of 
North  Yakima,  for  respondent 

PBB  CUBIAM.  On  November  20,  1911, 
respondent  assigned  to  appellant  a  certain 
mortgage  to  secure  the  payment  of  an  Indebt- 
edness owing  by  respondent  to  appellant,  and 
this  action  was  brought  for  an  accounting  of 
moneys  received  by  virtue  of  the  assignment, 
which  resulted  in  a  decree  in  favor  of  re- 
spondent for  the  sum  of  $879.63,  from  which 
this  appeal  is  prosecuted. 

The  record  presents  an  unfortunate  contro- 
versy between  mother  and  son,  the  transac- 
tions involved  being  numerous  and  extend- 
ing over  a  period  of  several  years.  We  have 
carefully  examined  the  evidence,  and  are 
convinced  that  the  decree  of  the  lower  court, 
under  all  the  facts  and  circumstances  of  the 
case,  is  just  and  equitable.  Issues  of  fact 
only  are  presented,  and  no  purpose  would  be 
served  by  descending  to  a  discussion  of  de- 
tails. 

The  decree  is  correct,  and  will  be  affirmed. 


(89  Or.  107) 

OILS  et  aL  V.  LASSELLE.  ~ 

(Supreme  Court  of  Oregon.    May  14,  1918.) 

1.  Evidence  «=9472(1)  —  Opinion  of  Wit- 
ness ^  Constbuotion'  OF  Contract— Pbov- 

INCK  OF  COUBT. 

In  view  of  L.  O.  Li.  i  136,  providing  that 
all  questions  of  law  and  the  construction  of 
statutes  and  other  writings  are  to  be  decided 
by  Uie  court,  anil  section  717,  providing  that 
for  the  proper  construction  of  an  instrument 
the  circumstances  under  which  it  was  made, 
etc.,  may  be  shown,  so  that  the  judge  may  be 
placed  in  the  position  of  those  whose  language 
he  is  to  interpret,  permitting  a  party  to  a 
written  contract  to  state  what  he  understood 
by  term  "time  is  of  the  essence  of  the  contract," 
and  to  state  whether  according  to  his  under- 
standing title  passed  until  certain  things  were 
done,  was  error. 
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2.  Apfkai,  aitd  Bbbob  «=3l052(5)  —  Pebuit- 

TINO     WiTNKfiS    TO     Ck>N8TBUB    CONTBAOr— 

HABlfLBSS   EbBOB. 
Where  decision  was  in  harmony  with  true 
construction  of  written  contrac^  permitting  a 
witness  who '  was  a   party  to  the  contract  to 
construe  it  was  harmless, 

8.  Evidence  ®=9l3  —  Judicial  Knowledob 
— Fbuit  Season. 

The  Supreme  Ck>urt,  by  potting  itself  in  the 
position  of  the  parties  on  June  27,  1916,  when 
conb'act  was  made,  as  it  is  required  to  do  by 
Lfc  O.  Lk  S  717,  knows  by  the  laws  of  nature 
and  the  fruit  season  that  no  present  crop  of 
prunes  of  the  season  of  1916  was  dried  and 
ready  for  shipment  on  June  27th. 

4.  Sales  «=>208— Tbansfeb  or  TnxB— Pbop- 
EBi'Y  Not  in  Existence. 

One  cannot  presently  convey  title  to  prop- 
erty which  is  not  in  existence. 

5.  Sales  ®=:>11— Cohtbact  fob  Futube  De- 
LiVEBT— Title. 

One  may  make  a  contcact  for  future,  deliv- 
ery, though  he  has  no  property  of  the  kind  ob 
hand  when  the  contract  is  made. 

6.  Sales  «=>197— Sale  or  Cbop— PAosiNa  of 
Title. 

Provision  of  contract  for  sale  of  year's 
crop  of  prunes  that  it  is  understood  by  both 
parties  to  constitute  an  absolute  sale,  and  that 
seller  assumes  all  risk  of  loss  or  damage  until 
delivery,  amounts  to  no  more  than  saying  that 
when  the  terms  of  the  writing  have  been  ful- 
filled the  result  will  be  an  absolute  sale. 

7.  Sales  «=3200(1)— Executoby  Conteactb— 
Passing  Title. 

To  pass  title  under  an  executory  contract 
there  must  be  some  further  act  of  ue  parties 
amounting  to  performance  of  executory  feature 
when  property  actually  comes  into  existence 
and  possession  of  seller. 
S.  Sales  <8=»202(1)— Executobt  C!ontbaot  — 
Right  of  Possession. 

Contract  for  sale  of  year's  crop  of  prunes, 
providing  that  it  constitutes  an  absolute  sale, 
that  seller  assumes  risk  of  loss  or  damage  un- 
til delivery,  that  buyers  agreed  to  pay  for  said 
crop  when  delivery  is  completed,  etc.,  was 
executory,  and  buyers  were  not  entitled  to  pos- 
session until  they  performed  concurrent  cove- 
nant of  paying  at  time  of  delivery;  such  cove- 
nant not  having  been  waived. 

9.  Equity    «=>57  —  Maxims  —  Mobtqaqe    in 
Advance  of  Acquisition. 

Where  chattels  are  mortgaged  in  advance  of 
their  acquisition,  the  court  sitting  in  chancery 
will  construe  the  mortgage  as  pledging  the  prop- 
erty the  instant  it  subsequently  comes  into  the 
mortgagor's  ownership,  on  the  ground  that 
equity  will  consider  that  as  done  which  ought 
to  have  been  done. 

10.  Sales  €=>228— Remedy  of  Buxeb  —  Rx- 
covEBY  OF  Goods. 

Since  a  claim  under  an  executory  contract 
for  the  sale  of  a  year's  crop  of  prunes  will  not 
support  replevin  by  the  buyers  against  the 
seller,  replevin  will  nut  lie  against  defendant 
who  purchased  prunes  after  seller  got  posses- 
sion and  before  plaintiff  buyers  performed  con- 
current covenant  of  paying  at  time  of  delivery. 

11.  Tbial  €=9240— -Abgumentative  (Instbuc- 
noNS— Refusal. 

In  replevin,  where  plaintiff  claimed  the 
property  in  its  own  right  and  defendant  claimed 
it  as  bailee  for  his  prindpal  and  also  sought 
damages  for  detention,  a  requested  instruction 
that  the  only  damages  that  could  be  assessed 
against  plaintiff  is  the  sum  of  1  cent  per  pound 
for  the  property  taken  from  defendant,  as  de- 
fendant pleads  the  property  right  to  have  been 
in  a  named  person  and  defendant's  interest  in 
said  property  to  have  been  only  a  contract  to 


process  at  a  stipulated  price  per  pound,  held 
argumentative  and  misleading  -under  pleadings 
and  evidence  and  properly  refused  in  view  of 
L.  O,  L.  I  153,  m&ing  a  distinction  as  to  the 
value  of  the  property  and  damages  for  its  de- 
tention, 
12.  Appeal  and  Ebbob  ®=>1033(6)  —  Ebbob 

Favobable  to  Complaining  Pabty. 
In  replevin,  where  plaintiff  claimed  proper- 
ty in  its  own  right  and  defendant  claimed  as 
bailee  for  his  principal,  refusal  of  plaintitTs 
requested  instruction  whidi  would  have  allowed 
a  recovery  of  the  gross  sum  of  1  cent  per  pound 
as  damages  without  deduction  for  necessary  ex- 
penses and  labor,  KM  harmless,  since  if  treat- 
ed as  a  precept  for  the  measure  of  damages  for 
detention  it  would  have  been  harmful  to  plain- 
tiff. 
IZ.  Appeal  and  Ebbob  «=>1066  —  Instbuc- 

tions  Not  Suppobted   by  Pleadinqb  ob 

Evidence— Habmless  Ebbob. 
Where  the  outcome  of  the  case  should  have 
been  the  same  regardless  of  estoppel,  error  in 
giving  instruction  on  estoppel  is  negligible. 

Department  1.  Appeal  from  Circuit  Court, 
Linn  Coimty;    Percy  B.  Kelly,  Judge. 

Replevin  by  H.  8.  Olle  and  another,  co- 
partners doing  business  under  the  firm  name 
and  style  of  H.  S.  Oile  &  Co.  against  San- 
ford  A.  Lasselle.  Judgment  for  defendjuit, 
and  plaintUTs  appeal.    Affirmed. 

This  is  an  action  of  replevin  in  which  the 
plaintiffs  seek  to  recover  "about  794  bags  of 
Oregon  prunes,"  containing  "about  70,000 
pounds"  of  the  value  of  (4,500.  They  allege 
that  the  property  was  In  possession  of  one 
Perdval  I.  Rust,  on  storage  by  them,  sub- 
ject to  their  order  and  shipping  directions, 
and  that  the  defendant  wrongfully  took  the 
prunes  from  the  possession  of  Rust,  caused 
them  to  be  loaded  into  a  railway  car  and 
shipped  to  Albany  where  the  defendant  de- 
tains them  unlawfully  to  the  plaintiffs'  dam- 
age in  the  sum  of  $350.  They  demand  Judg- 
ment for  the  recovery  of  possession  of  the 
property,  or  for  $4,500  as  Its  value  alterna- 
tively, together  with  $350  damages.  The 
answer  denies  the  whole  complaint  and 
avers  that  a  partnership  by  the  name  of 
John  H.  Leslie  &  Co.  of  Chicago,  111.,  em- 
ployed the  defendant,  as  Its  agent,  to  pur- 
chase, treat,  and  pack  prunes,  In  pursuance 
of  which  he  purchased  from  Rust  74,661 
pounds  of  prunes  of  the  reasonable  value  of 
$5,200;  the  same  being  contained  in  the 
794  bags,  and  being  the  identical  prunes  de- 
scribed in  the  plaintiffs'  complaint  He 
says,  also,  that  for  his  services  so  rendered, 
he  was  to  receive  a  commission  of  1  cent  per 
pound,  and  that  after  the  fruit  had  been 
properly  treated  and  packed  he  was  required 
to  ship  it  immediately  to  I.«8lie  &  Co.  He 
avers  that  he  bought  the  prunes  in  question 
with  the  money  of  his  principal,  took  It  into 
his  own  custody,  and  while  h&  was  engaged 
in  treating  and  packing  it  the  plaintiffs  took 
the  same  by  virtue  of  a  writ  of  replevin  Is- 
sued in  the  present  case.  He  states  that  at 
the  time  alleged  In  the  complaint  he  was, 
and  at  all  times  since  then  has  been,  and 
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still  is,  entlfled  to  tbe  immediate  possession 
of  the  prunes  and  tbe  whole  thereof;  that 
Leslie  &  Oa  are  the  absolute  owners  of  said 
property;  and  that  this  defendant  as  their 
agent  Is  entitled  to  the  Immediate  possession 
thereof. 

Further  answering,  the  defendant  sets  up 
a  contract  entered  Into  on  June  27,  1016,  be- 
tween the  plain  tUTs  and  Bust,  of  wbicb  the 
following  is  a  copy: 

Buying  Contract 
"Boseburg,  Oregon,  Jane  27,  1916. 
"In  consideration  of  tbe  prices  per  pound 
herein  specified,  Percival  I.  Bust,  the  seller, 
has  sold,  and  H.  S.  Gile  Company,  the  buyer, 
has  bought,  the  hereinbefore  mentioned  1916 
crop  of  prunes  produced  during  the  current 
year,  upon  the  following  described  property, 
tbe  output  of  his  drier  at  Cottage  Grove,  guar- 
anteed to  not  be  less  than  one  minimum  car- 
load, which  crop  said  seller  agrees  to  properly 
dry,  cure,  and  deliver  in  its  entirety,  unless 
otherwise  agreed  to  in  writing  by  buyer,  and 
hereby  guarantees  to  be  the  sole  and  absolute 
property  of  seller,  and  free  from  all  incumbranc- 
es, except  as  herein  specified,  and  which,  with 
the  price  per  pound,  variety,  and  quantity  (es- 
timated by  the  seller)  is  as  follows:  Quantity, 
40.000  lbs.  or  more.  Variety,  Italians.  Price 
paid  per  pound  for  prunes  testing  between  30- 
35,  6^  cts;  85-40,  6  cts;  40^5,  5%  cts; 
45-50,  5%  cU;  60-55,  6%  cts;  65-60,  5  cts; 
60-65,  4^  cts;    65-70,  414  <^^'<    70-75,  4^ 


cts;  75-80,  4  cts;  80-85,  354  cts;  85-90,  8  _ 
eta;  90-95,  3V4  cts;  96-100;  3  cts;  100  over 
—  cts.  delivered  f.  o.  b.  cars  Cottage  Grove,  sax 
to  be  furnished  by  the  buyer.  French  or  Pe- 
tites  same  prices  as  Italians. 

"Said  buyer  agrees  to  pay  for  ssid  crop  at 
the  price  named,  when  delivery  is  completed, 
provided  the  seller  delivers  the  same  thoroughly 
and  properly  dried  and  cured,  and  free  from 
burned  or  soft  fruit,  and  In  good  marketnble 
and  merchantable  condition.  Delivery  to  be 
made  in  bags  as  soon  as  buyer  requests  after 
drying,  but  not  later  than  November  15,  1916. 
Buyer  shall  be  entitled  to  weigh  back  and  reject 
any  portion  of  crop  delivered  not  conforming 
with  the  terms  and  conditions  of  this  contract, 
and  such  rejection  by  buyer  shall  not  invalidate 
this  contract  or  release  the  seller  from  any  of 
its  obligations.  Buyer  to  accept  prunes  as  to 
count  and  grade  only  after  prunes  have  been  put 
in  bags. 

"This  contract  is  understood  by  both  parties 
to  constitute  an  absolute  sale,  but  until  delivery 
has  been  completed  seller  agrees  to  and  does  aa- 
mme  all  risk  of  loss  or  damage.  Time  is  of  tbe 
essence  of  this  contract.  No  alterations  or 
erasures  permitted,  save  with  the  written  con- 
sent of  the  buyer.  In  the  event  of  strikes, 
quarantine,  fire,  or  failure  of  transportation 
companies  to  provide  cars,  buyer  may  extend 
time  of  delivery  under  this  contract,  for  a 
period  equal  to  that  so  lost,  and  designate  an- 
other reasonable  point  of  delivery. 

"Percival   I.   Bust,   Seller. 
"H.  S.  Gile  &  Co.,  Buyer, 
"By  B.  L.  Gile." 

He  states  that  at  the  time  this  agreement 
was  made  Bust  was  not  the  owner  of  any 
prunes  of  any  kind  or  nature,  nor  of  any 
orchard  or  trees  upon  which  such  fralt 
would  grow,  nor  was  he  tbe  owner  of  any 
contracts  for  prunes,  all  of  which  was 
known  and  understood  by  both  him  and 
plaintiffs.  The  defendant  claims  that  he 
bought  the  prot>erty  in  question  from  Bust 
about  November  23,  1916,  in  good  faith,  be- 


lieving that  Bust  wax  tlie  owner  tbereof. 
For  another  answer  tbe  defendant  pleads 
what  be  dalms  is  an  estoppel  operating 
against  tbe  plaintiffs  and  denying  them  tbe 
right  to  claim  property  In  the  fruit  In  ques- 
tion on  the  ground  that  they  permitted  Bust 
to  retain  the  possession  of  it,  to  employ  labor 
in  and  about  it,  and  to  exercise  acts  of  own- 
ership over  It;  that  finding  Bust  in  posses- 
sion of  the  propetty  under  such  circumstanc- 
es, and  being  without  any  knowledge  or  in- 
timation that  plaintiff  had  any  right  to  it, 
the  defendant  bought  the  same  for  his  prin- 
cipal, paid  Bust  the  price  thereof,  and  took 
it  into  his  own  possession. 

Tbe  reply  challenges  the  new  matter  In  tbe 
answer  in  material  particulars,  avows  tbe 
making  of  tbe  contract  quoted  in  the  de- 
fendant's pleading  and  states  that  in  pursu- 
ance thereof  Bust  did  afterwards  produce, 
procure,  and  have  ready  for  delivery  tbe 
prunes  here  Involved  and  notified  tbe  plain- 
tiffs tliat  tbe  same  were  ready  for  delivery; 
that  they  thereupon  shipped  to  him  tbe  nec- 
essary sacks  to  contain  them,  having  thereon 
the  firm  name  of  the  plaintiffs,  into  wbicb 
defendant  Bust  put  tbe  prunes  for  tbe  pur- 
pose of  fulfilling  the  contract;  that  the 
fruit  was  in  those  bags  at  the  time  the  de- 
fendant took  it,  which  he  did  with  knowl- 
edge that  it  was  the  property  of  tbe  plain- 
tiffs. The  Jury  rendered  a  verdict  to  the 
effect  that  defendant  is  entitled  to  a  return 
of  the  property  described  as  74,661  pounds  of 
prunes  of  the  value  of  $5,000,  together  with 
damages  in  tbe  sum  of  $500.  Judgment  was 
rendered  upon  this  verdict  in  favor  of  the 
defendant  for  the  return  of  the  property 
with  $500  damages,  or,  in  case  the  property 
could  not  be  returned,  that  the  defendant 
have  and  recover  from  the  plaintiffs  $5,000, 
together  with  $500  damages  and  costs  and 
disbursements.     The  plaintiffs  appeal. 

WUUam  H.  Trindle,  of  Salem  (HiU  & 
Marks,  of  Albany,  on  the  brief),  for  appel- 
lants. J.  K.  Weatherford,  of  Albany  (Weath- 
erford  &  Weatherford  and  £3.  F.  Bailey,  all 
of  Albany,  on  the  brief),  for  respondent. 

BUBNETT,  J.  (after  stating  the  facts  as 
above).  Both  parties  attempt  to  deraign  title 
to  the  property  from  Bust  This  is  an  action 
at  law  and  not  a  suit  In  equity,  and  the  mat- 
ter must  be  adjudicated  by  legal  rules  as  dis- 
tinguished from  equitable  maxims.  The  crux 
of  tbe  situation  is  found  in  the  construction 
to  be  given  to  the  admitted  contract  It  is 
said  in  section  136,  L>.  O.  L.: 

"All  questions  of  law,  including  tbe  admis- 
sibility of  testimony,  the  facts  preliminary  to 
such  admission,  and  the  construction  of  stat- 
utes and  other  writings,  and  other  rules  of  evi- 
dence, are  to  be  decided  by  the  court    •    •    •  •» 

It  is  also  said  in  section  717: 

"For  the  proper  construction  of  an  instm- 
ment,  the  circumstances  under  which,  it  was 
made,  including  the  situation  of  the  subject  of 
the  instrument,  and  of  the  parties  to  it,  may 
also  be  shown,  so  that  tbe  judge  be  placed  in 
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the  position  of  tiioae  whose  Isngnase  he  is  to 
interpret" 

[1]  The  bill' of  exceptions  discloses  that  the 
plaintiffs  called  Mr.  Bust  as  a  witness,  and 
among  other  things  had  him  identify  the  con- 
tract  between  himself  and  the  plaintiffs.  On 
cross-examination  the  defendant's  coonsel 
asked  him: 

"What  did  you  understand  by  this  term  of  the 
contract,  'Time  is  of  the  essence  of  the  con- 
tract'?" 

Another  question  was  as  follows: 
"Now,  Mr.  Rust,  it  states  in  this  contract  that 
the  'said  buyer  agrees  to  pay  for  said  crop  at 
the  price  named,  when  delivery  is  completed, 
provided  the  seller  delivers  the  same  thoroughly 
and  properly  dried  and  cured,  and  free  from 
burned  or  soft  fruit,  and  in  good  marketable  and 
merchantable  condition.'  Now,  what  was  your 
understanding  in  reference  to  whether  any  title 
passed  to  Gile  until  all  this  was  done,  or  not?" 

To  these  and  similar  questions  the  plain- 
tiffs objected  on  the  ground  that  they  had  a 
tendency  to  vary  the  terms  of  the  written  In- 
strument whlcfh  appear  clearly  upon  its  face 
and  also  that  they  were  not  proper  on  cross- 
examination.  The  court  overruled  this  ob- 
jection. This  ruling  was  manifestly  errone- 
ous because  it  allowed  the  witness  to  construe 
the  contract,  thus  invading  the  function  of 
the  trial  judge  under  the  excerpts  from  the 
Code  above  set  out 

[2]  The  view  of  the  contract  which  we 
adopt,  however,  makes  this  error  harmless, 
because  the  result  reached  was  in  harmony 
with  the  true  meaning  of  the  instrument, 
which'  ought  to  have  been  stated  by  the  trial 
judge  without  bearing  Rust's  construction. 
The  theory  of  the  plaintiffs  is  that  the  legal 
effect  of  the  agreement  in  question  was  to 
transfer  the  title  to  the  property  from  Rust 
to  them.  If  not  at  its  date,  at  least  at  the 
moment  when  he  had  in  his  possession  as 
the  output  of  his  drier  dried  prunes  which 
were  suitable  for  filling  the  contract  The 
defendant  maintains  that  at  best  It  was  an 
executory  agreement  which  conveyed  to  the 
plaintiffs  no  present  title  or  right  of  immedi- 
ate possession  without  which  they  cannot 
maintain  replevin. 

[3-5]  Putting  ourselves  in  the  position  of 
the  parties  on  June  27,  1916,  when  the  con- 
tract was  made,  as  we  are  required  to  do  by 
L.  O.  L.  S  717,  we  must  know  by  the  laws  of. 
nature  and  the  fruit  season  in  this  country 
that  there  was  then  no  present  crop  of  prunes 
of  the  season  of  1916  dried  and  ready  for 
shipment,  even  if  the  seller  had  an  orchard 
upon  which  potential  property  in  such  fruit 
could  be  predicated.  The  testimony  shows 
without  dispute  that  at  that  time  Rust  bad 
no  prunes  of  any  kind  and  no  orchard  or  con- 
tract by  means  of  which  he  could  exiiect  to 
acquire  them.  It  is  common  sense  that  a  man 
cannot  presently  convey  title  to  property 
which  is  not  in  existence.  It  is  true  that  he 
may  make  a  contract  for  future  delivery,  al- 
though he  has  no  property  of  the  kind  on 
band  when  the  stipulation  is  made.    The  au- 


thorltiea,  however,  are  practically  unanlmoua 
that  such  a  covenant  is  executory  in  Its  na- 
ture, notwithstanding  it  contains  present 
words  of  selling  and  buying. 

[I]  In  the  iNresent  instance  the  writing  be- 
gins with  the  recital  that  the  seller  "has 
sold"  and  the  buyer  "has  bought"  the  1916 
crop  of  prunes,  the  output  of  Rust's  drier.  It 
is  also  said  in  the  body  of  the  instrument: 

"This  contract  is  understood  by  both  parties 
to  constitute  an  absolute  sale,  but  until  the  de- 
livery has  been  completed  the  seller  agrees  to 
and  does  assume  all  risk  of  loss  or  damage." 

This  language  is  no  stronger  than  that 
above  mentioned,  and  adds  nothing  to  Its 
force.  It  does  not  amount,  in  effect,  to  any 
more  than  saying  that  when  the  terms  of  the 
writing  have  aU  been  fulfilled  the  result  will 
be  an  absolute  sale.  When  we  consider  the 
whole  instrument  together  we  find  that  in  it 
there  are  dependent  covenants,  the  perform- 
ance of  which  must  be  synchronous,  and  that 
neither  party  can  put  the  other  in  default 
until  he  has  himself  fully  performed  or  ten- 
dered performance  of  what  be  is  to  do  on  his 
part  This  doctrine  is  illustrated  in  such 
cases  as  Lewis  v.  Craft,  39  Or.  306,  64  Pac. 
809;  Longfellow  v.  Huffman,  49  Or.  486,  490, 
90  Pac.  907.  The  principle  that  at  law  the 
seller  cannot  presently  pass  title  to  proper- 
ty which  is  not  in  existence,  ^ther  actually 
or  potentially,  or  which  he  must  hereafter 
acquire,  is  entmdated  in  the  cases  of  Fonvllle 
V.  Casey,  5  N.  C.  389,  4  Am.  Dec.  559 ;  Moody 
V.  Wright,  13  Mete.  (Mass.)  17,  46  Am.  Dec. 
706;  and  Dickey  v.  Waldo,  97  Mich.  255,  56 
N.  W.  608,  23  L.  R.  A.  449  and  notes.  It  is 
argued  by  the  plaintiffs  that,  although  title 
did  not  pass  at  the  date  of  the  contract  on  ac- 
count of  the  property  not  being  then  in  exist- 
ence, yet  afterwards  when  the  seller  did  ac- 
quire the  fruit  of  the  kind  and  quality  pre- 
scribed by  the  agreement,  the  ownership  then 
automatically  passed  to  the  plaintiffs  in  man- 
ner and  form  sufficient  to  support  replevin. 

[7,  t]  The  rule  supported  by  the  authori- 
ties quoted,  as  well  as  by  most  other  prece- 
dents, however,  is  that  in  order  really  to  pass 
the  title,  as  distinguished  from  rights  under 
an  executory  contract,  when  the  property 
has  actually  come  Into  existence  and  posses- 
sion of  the  seller,  there  must  be  some  further 
act  of  the  imrties  amounting  to  a  perform- 
ance in  that  feature  of  the  covenant  which 
hitherto  has  been  executory.  The  plaintiffs 
and  Rust  entered  into  an  agreement  the  work- 
ing out  of  which  was  designed  to  pass  the 
title  to  personal  property  from  the  latter  to 
the  former.  The  terms  of  that  process  are  de- 
scribed In  their  writing.  They  expressly  say 
that  the  "buyer  agrees  to  pay  for  said  crop 
at  the  price  named  when  delivery  is  complet- 
ed." Without  respect  to  the  general  proper- 
ty in  the  prunes,  in  whomsoever  that  may  bfe, 
as  against  the  action  for  mere  possession  of 
them  Rust  would  be  entitled  to  hold  the  prop- 
erty under  this  contract  until  plaintiffs  had 
performed  their  concurrent  covenant  of  pajw 
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In^  at  the  time  of  dellTerjr.  This  court  baa 
aereral  times  held  that  a  dalm  mider  an  ez- 
ecmtozy  contract  wUl  not  support  replevin  by 
the  buyer  fr<Mn  the  seller.  This  la  taught  In 
Hubler  v.  Gaston,  8  Or.  66,  42  Am.  Rep.  794; 
Rosenthal  Bros.  t.  Kahn  Bros.,  19  Or.  571, 
573,  24  Pac.  989;  Hamilton  ▼.  Gordon,  22  Or. 
557,  558,  30  Pac.  495 ;  Backhans  v.  Buells,  43 
Or.  669,  72  Pac.  976,  73  Pac.  342,  and  other 


[I]  The  rigor  of  this  rule  of  law  is  some' 
what  tempered  under  certain  circumstances 
In  equity,  where  chattels  are  mortgaged  in 
advance  of  their  acquisition.  The  court  sit- 
ting In  chancery  will  construe  the  mortgage 
as  pledging  the  property  the  Instant  it  sub- 
sequently comes  into  the  mortgagor's  owner- 
ship, by  Imputing  to  him  the  act  necessary  to 
that  result,  on  the  ground  that  equity  will 
consider  that  as  done  which  ought  to  have 
been  done.  The  rule  is  different  at  law  where 
the  buyer  is  remitted  to  his  action  against 
the  recreant  seller  for  damages  for  his  breach 
of  his  executory  contract  to  transfer  the  title 
and  possession  of  the  goods. 

[10]  There  is  no  situation  disclosed  in  the 
testimony  which  would  support  replevin  by 
the  plaintiffs  as  against  Rust.  It  is  not  pre- 
tended that  they  ever  performed  their  cove- 
nants. At  best  they  only  advanced  to  him  a 
part  of  the  purchase  price,  and  there  is  noth- 
ing in  the  testimony  or  pleadings  indicating 
that  Rust  waived  performance  of  their  con- 
current covenant  to  pay  at  the  time  of  deliv- 
ery, so  that  Irrespective  of  where  the  general 
property  lies  the  right  to  inmiediate  posses- 
sion has  never  vested  In  plaintiffs.  They  are 
not  in  any  better  plight  in  respect  to  the  de- 
fendant These  conclusions  dispose  of  the  as- 
signment of  error  to  the  effect  that  the  court 
was  wrong  in  refusing  to  direct  a  verdict  for 
the  plaintiffs. 

[II]  Referring  to  the  statement  in  the  an- 
swer that  the  defendant  was  entitled  to  re- 
ceive from  his  principal  a  compensation  of  1 
cent  per  pound  for  his  services  in  buying 
prunes  for  their  account  and  preparing  tiiem 
for  shliMnent  plaintiffs  asked  the  court  to 
charge  the  jury  thus,  and  predicate  error  on 
the  refusal  of  their  request: 

"Ton  are  further  instructed  that  under  the 
pleadings  of  this  case  the  only  damages  you  can 
assess  against  the  plaintiffs  in  the  event  you 
should  find  for  defendant,  is  the  sum  of  1  cent 
per  pound  for  the  prunes  taken  from  defend- 
ant, as  defendant  pleads  the  property  right  in 
the  prunes  to  have  been  in  John  H.  Leslie  Com- 

gany,  of  Chicago,  111.,  and  defendant's  interest 
1  said  prunes  to  have  been  only  a  contract  to 
process  them  at  the  stipulated  price  of  1  cent 
per  pound." 

In  actions  for  the  recovery  of  specified  per- 
sonal property,  If  It  has  not  been  delivered 
to  the  plaintiff,  or  the  defendant  by  his  an- 
swer claims  a  return  thereof,  the  Jury  is  re- 
quired to  assess  the  value  of  the  property, 
11  their  verdict  be  in  favor  of  the  plaintiff,  or 
If  they  find  in  favor  of  the  defendant,  and 
that  he  la  enttUed  to  a  return  thereof;  and 


may  at  the  same  time  assess  the  daiuagea,  U 
any  aia  clttimed  In  the  complaint  or  answer, 
which  the  prevailing  party  has  sustained  by 
reas<m  of  the  detention  or  taking  and  with- 
holding such  prc^>erty.  Ii.  O.  L.  f  153.  A 
distinction,  therefore,  must  be  drawn  l)etween 
the  value  of  the  property  and  the  damages 
for  Its  detention.  The  Instruction  as  framed 
Is  In  some  degree  misleading  and  argumenta- 
tive, for  the  reason  that  it  declares  that  the 
only  Interest  the  defendant  has  in  the  prop- 
erty Is  the  stipulated  price  of  1  cent  per 
pound.  Many  cases  are  dted  in  support  at 
the  plaintiffs'  contention  to  the  effect  that, 
when  either  party  claims  only  a  limited  es- 
tate in  the  subject  of  the  action,  the  alterna- 
tive judgment  In  his  favor  must  be  for  the 
value  of  the  special  titie.  Without  exception, 
however,  those  cases  are  between  the  general 
owner  OT  the  property  and-  the  one  claiming 
a  special  estate  therein,  as,  for  instance, 
between  mortgagor  and  mortgagee,  or  bailor 
and  l>allee,  and  the  lllte,  or  their  successors 
In  Interest  They  do  not  apply  to  cases  like 
the  present  where  each  is  claiming  the  whole 
titie  and  between  whom  there  is  no  privity. 

The  defendant  had  the  right  to  show  that 
he  would  have  made  1  cent  per  pound  out  of 
his  connection  with  the  property  if  he  had 
been  allowed  to  proceed,  and  this  for  the  pur- 
pose of  proving  his  damages.  The  general 
value  of  the  property  is  quite  another  matter. 
If  he  was  entitled  to  the  possession  of  the 
property  In  its  entirety  he  was  also  entitled 
to  a  judgment  for  its  value  in  case  possession 
could  not  be  returned  to  him.  That  a  bailee 
may  maintain  replevin  against  one  not  en- 
titled to  possession  and  who  has  no  titie 
thereto  Is  taught  in  Lewis  v.  Birdsey,  19  Or. 
164,  26  Pac.  623;  Danlelson  v.  Roberts,  44 
Or.  108,  74  Pac.  913,  65  L.  R.  A.  526,  102  Am. 
St  Rep.  627;  Casto  v.  Murray,  47  Or.  67,  81 
Pac.  388,  883;  Taylor  v.  Brown,  49  Or.  423, 
90  Pac.  673.  This  is  not  in  derogation  of  the 
doctrine  of  McNeff  v.  Southern  Pac.  Ca,  61 
Or.  22,  120  Pac.  6,  where  it  was  decided  that 
a  defendant  holding  a  special  property  was 
entitled  to  an  alternative  judgment  only  for 
the  value  of  his  estate  in  the  chattels.  1%at 
case  was  between  the  successors  in  interest  of 
the  general  owner  of  the  property  on  one 
hand  and  one  claiming  a  special  estate  there- 
in in  the  other.  Here,  both  parties  claim  the 
general  property  In  the  fmit  the  firm  in  its 
own  right  and  the  other  a's  bailee  for  a  prin- 
cipal who  is  a  stranger  to  the  plaintiffs  and 
not  affected  by  any  privity  of  contract  or  es- 
tate with  them.  Considered,  therefore,  as 
a  request  to  charge  the  jury  that  the  assessed 
value  of  the  property.  In  case  the  same  could 
not  be  returned,  must  be  on^  1  cent  per 
pound,  the  instruction  was  clearly  erroneous 
under  the  pleadings  and  evidence. 

[12]  Considered  as  a  precept  for  the  meas- 
ure of  damages,  the  giving  of  this  instruction 
would  have  been  harmful  to  the  plaintiffs 
themselves,  for  it  would  allow  a  recovery 
of  the  gross  sum  of  1  cent  per  pound  as  dam- 
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ages  wltliont  any  dednction  ior  the  necessary 
ezpenae  and  labor  of  treating  tbe  prunes  and 
packing  them  for  shipment  to  Leslie  &  Co. 
In  that  sense,  the  error  of  refusal  was  harm- 
less so  far  as  the  plaintiffs  are  concerned. 

[13]  The  court  gaye  an  instruction  relat- 
ing to  the  estoppel  mentioned  in  the  answer. 
Whatever  may  be  said  of  tbe  suflSdency  of 
the  pleadings  or  tbe  merits  of  the  instructions 
in  that  aspect  of  the  controversy  the  result 
would  be  the  same,  because  it  depends  upon 
the  construction  given  to  the  contract,  the 
legal  effect  of  which  was  at  least  to  leave 
possessory  rights  in  Rust  and  not  in  tbe  plain- 
tiffs In  any  event  The  outcome  of  the  case 
would  be  the  same  whether  the  estoppel  was 
pleaded  or  proved  or  not  Hence  the  error.  If 
any,  in  giving  the  Instruction  on  that  subject 
is  negligible.  The  most  that  tbe  plaintiffs 
have  shown  is  an  executory  contract  on  the 
part  of  Rnst  to  sell  and  deliver  prunes.  For 
the  default  of  Rust  In  failing  to  comply  with 
his  contract,  if  there  was  such  failure,  the 
only  remedy  the  plaintiffs  have,  if  any,  is  by 
an  action  for  damages  for  the  breach  of  the 
executory  contract  so  far  as  this  record  dis- 
closes. 

These  considerations  lead  to  an  aflSrmance 
at  the  judgment 

McBRIDE,  G.  J.,  and  BENSON  and  HAIU 
BIS,  JJ.,  concur. 


CLARK  V.  WHITEUS.     (No.  8866.) 
(Supreme  Conrt  of  Oklahoma.    April  SO,  1918.) 

(Syllalut  l>y  the  Court.)  ■ 

1.  Trovtcb  Awn  Conversion  ®=>11— Pdbchabe 
FROM  One  WrrHOUT  Titi-b— Notice. 

Where  one  purchases  chattels  from  one  in 
poBsession,  but  without  title  or  aathority  from 
the  owner  to  sell,  and  sells  them  again,  he  is 
liable  in  damages  to  the  owner  for  conversion, 
notwithstanding  he  has  no  notice  or  knowledge 
of  the  true  owner's  rights. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Conver- 
sion.] 

2.  Troveb  and  Convebsion  «=>9(4)— Dbmard 

— Necessitt.  ' 

In  an  action  for  wrongful  conversion,  where 
the  defendant  by  disponing  of  the  property  or 
otherwise  has  rendered  a  demand  aseless,  a  de- 
mand ia  not  a  necessary  prerequisite  to  the  in- 
stitution of  tbe  action. 

(Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; Geo.  W.  (TIark,  Judge. 

.^ction  by  C.  B.  Whlteus  against  Frank 
Clark.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Glddings  &  Giddings,  of  Oklahoma  City, 
for  plaintiff  In  error.  Twyford  A  Smith,  of 
Oklahoma  City,  for  defendant  in  error. 

PRYOB,  O.  This  action  was  commenced 
in  the  district  conrt  of  Oklahoma  county,  by 
tbe  defendant  in  error,  C.  B.  Whitens, 
against  the  plaintiff  In  error,  Frank  Oark, 


for  the  recovery  of  damages  for  the  wrong- 
ful conversion  of  a  certain  team  of  mules. 
The  parties  will  be  referred  to  here  as  th^ 
appeared  in  the  trial  court  This  case  was 
tried  to  the  Judge  without  tbe  aid  of  a  Jury, 
and  there  was  Judgment  for  tbe  plaintiff  for 
$313,  the  reasonable  value  of  the  mules  at 
the  time  of  their  conversion.  The  essential 
facts  in  this  case  are  undisputed  and  are 
that  in  the  flrst  part  of  the  month  of  No- 
vember, 1915,  the  plaintiff  was  the  owner  of 
the  mules  in  controversy;  that  the  mules 
were  stolen  from  the  home  of  plaintiff  near 
Drumright  Okl.,  and  were  by  tbe  thief  sold 
to  the  defendant  within  a  few  days  after  the 
theft  The  defendant  paid  $300  for  said 
mules,  and,  within  an  hour  from  the  pur- 
chase thereof  from  the  thief,  sold  the  same 
to  Davis  &  Younger.  Davis  &  Younger  ex- 
ported said  mules.  The  defendant  had  no 
notice  or  knowledge  that  the  mules  were 
stolen. 

[1]  The  only  question  involved  is  a  ques- 
tion of  law,  as  to  whether  or  not  the  defend- 
ant, who  purchased  the  mules  In  question 
and  sold  the  same  without  any  knowledge 
of  the  plaintiff's  ownership,  is  answerable 
to  the  plaintiff  in  damages  for  the  wrongful 
conversion  of  said  mules. 

"A  wrongful  sale  of  the  chattels  of  another, 
conpled  with  a  delivery  of  possession,  is  nni- 
versally  recognized  as  such  an  exercise  of  do- 
minion over  the  chattels  as  to  constitute  a  con- 
version by  the  seller.  In  such  case  it  ia  imma- 
terial that  the  seller  makes  the  sale  nnder  the 
belief  that  the  property  is  bis  own  and  in  igno- 
rance of  the  true  owner's  rights,  and  no  demand 
is  necessary  before  institution  of  suit"  28  Am. 
&  Eng.  Enc.  of  I>aw  (2d  Ed.)  696. 

"One  who,  though  acting  in  good  faith,  pur- 
chases a  chattel  from  a  person  in  possession,  bnt 
without  title  or  authority  or  indicia  of  authority 
from  the  true  owner  to  sell,  acquires,  as  against 
the  true  owner,  no  title,  and  the  latter  may 
maintain  trover  for  its  conversion;  and  if  a 
person  purchases  chattels  from  one  in  posses- 
sion, but  without  title  or  authority  from  the 
owner  to  sell,  and  sells  them  again,  or  otherwise 
actually  converts  them  to  his  own  use,  as  by 
refusing  to  return  them  to  the  owner  on  demand, 
he  is  nnqnestionably  liable  for  conversion, 
though  at  the  time  of  the  purchase  he  was  un- 
aware of  the  riehts  of  the  true  owner."  28  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  702. 

See  38  Cyc.  2023-2024. 

In  Velsian  v.  Lewis,  16  Or.  639,  16  Paa 
631,  3  Am.  St.  Bep.  184,  the  court  said: 

"At  first  blush  it  may  seem  strange  that  one 
who  takes  possession  of  goods  or  chattels  under 
a  contract  of  purchase,  from  one  who  had  no 
right  to  sell,  should  be  treated  as  a  wrongdoer, 
but  the  explanation  of  the  principle  lies  in  the 
common-law  mnxira  caveat  emptor,  which  ap- 
plies to  the  transfer  of  personal  property.  It 
is  the  buyer's  own  fault  if  he  is  so  negligent  as 
not  to  ascertain  the  right  of  the  vendee  to  sell, 
and  he  cannot  invoke  his  bona  fides  to  protect 
himself  from  liability  to  the  true  owner,  who 
can  only  be  divested  of  his  rights  or  title  to  his 
property  by  his  own  act,  or  by  the  operation  of 
law.  Every  person  is  bound  at  his  peril  to  as- 
certain in  whom  the  real  title  to  property  is 
vested,  and,  however  much  diligence  he  may  ex- 
ert to  that  end,  he  must  abide  by  the  conse- 
quences of  any  mistake.  •  •  •  Nothing  can  b« 
plainer  than  that  no  one  can  sell  a  right  when 
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he  Umaelf  has  none  to  aell,  and  that  eTery  rach 
wronKful  Bole,  by  whomaoever  made,  whether  by 
thief  or  bailee,  acta  in  derogation  of  the  rights  of 
the  owner  and  in  hoatiUty  to  his  own  anthority, 
and  consequently  can  ndUier  acquire  themaelyes, 
nor  confer  on  the  pordiaaer,  any  right  or  title 
of  aach  owner." 

The  law  seems  to  be  almost  nnlTersally 
established  against  the  contention  of  the  de- 
fendant that  the  acts  complained  of  do  not 
constitute  wrongful  conversion  which  would 
make  him  answerable  to  the  plaintiff  in  dam- 
ages, and  the  Judgment  of  the  lower  court  is 
not  only  supported  by  the  great  weight  of 
authorities,  but  seems  to  be  supported  by 
the  sound  iHrindpIes  of  reason  and  Justice, 

[2]  It  Is  the  contention  of  the  defendant 
that  the  action  of  conversion  will  not  lie,  for 
the  reason  tliat  the  plaintiff  has  not  made 
demand  on  the  defendant  for  the  property 
before  the  institution  of  tiie  action.  Where 
the  defendant  has,  by  disposing  of  the  prop- 
erty, or  other  acts,  rendered  demand  futile 
and  useless,  a  demand  is  not  an  essential 
prerequisite  to  the  maintenance  of  an  action 
in  conversion.  Courtis  v.  Cane,  32  Vt.  232, 
76  Am.  Dec.  174;  Phelps,  Dodge  &  Palmer 
Co.  y.  EalseU  &  Frazler,  11  Okl.  1,  66  Pac. 
340.  The  facts  In  this  case  are  that  the  de- 
fendant, within  an  hour  after  the  purchase 
of  the  mules,  had  sold  the  same  to  another 
party,  and  demand  for  the  possession  there- 
of by  the  plaintiff  would  have  been  a  use- 
less act 

The  Judgment  of  the  trial  court  should 
therefore  be  affirmed. 

PER  CURIAM.    Adopted  In  whol& 

a*  Okl.  Or.  468)  == 

THOMAS  V.  STATE.    (No.  A-290g.) 

(Criminal  Court  of  Appeals  of  Oklahoma.    May 

18,  1918.) 

/SyUaiut  l>y  Editorial  Btalf.) 

1.  Cbiuinal  LiAW  e=>1032(7)  —  AssiONiacNTS 
or  Erbob — ^Vabiance. 

An  assignment  of  error  in  that  there  was  a 
fatal  variance  between  allegations  of  informa- 
tion and  proof  not  urged  in  the  court  below,  and 
not  a  ground  for  reversal  presented  in  the  peti- 
tion in  error,  need  not  be  considered. 

2.  Cbiuinai,  T^aw  «=>1033(1)  —  AppKAir-Jn- 

BISDICTIOR— VABIANCK. 

An  assignment  that  there  was  a  fatal  va- 
riance between  the  allegations  of  the  informa- 
tion and  the  proof  is  not  a  matter  that  goes  to 
the  court's  jurisdiction. 

Appeal  from  County  0>urt,  Latimer  Coun- 
ty; C.  B.  Hunt,  Judge. 

J.  A.  Thomas  was  convicted  of  selling  in- 
toxicating liquors,  and  sentenced  to  pay  a 
fine  of  |50,  and  to  serve  a  term  of  30  days' 
imprisonment  in  the  county  JaU,  and  he  ap- 
peals.   Judgment  affirmed. 

Jones  &  Lester,  of  WUburton,  for  plaintiff 
In  error.  S.  P.  Freeling,  Atty.  Gen.,  and 
B.  McMillan,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Only  two  alleged  errors 
are  urged  in  this  court  for  a  reversal  of  this 


Judgment:  (1)  That  the  verdict  and  Jndc> 
ment  are  contrary  to  the  evidence;  (2) 
that  tbeto  is  a  fatal  variance  between  the 
allegations  of  the  informatian  and  the  proof. 

[1, 2]  The  second  assignment  of  error  was 
not  urged  in  the  court  below,  and  is  not  one 
of  the  grounds  for  reversal  presented  in  the' 
petition  in  error.  It  is  unnecessary,  there- 
fore, to  con&ider  same,  except  to  say  that  it 
is  not  a  matter  that  goes  to  the  Jurisdiction 
of  the  court,  nor  do  we  think  same  of  such 
merit  to  require  a  reversal  of  this  Judgment 
if  It  had  been  properly  presented. 

The  evidence  is  conflicting.  This  court  Is 
not  authorized  to  rabstltute  its  Judgment  on 
a  question  of  fact  for  that  of  the  Jury.  Suf- 
fice It  to  say  tliat  there  Is  evidence  in  the  rec- 
ord which,  tf  believed  by  the  Jury,  is  am- 
ply sufficient  to  authorise  a  conviction  of 
the  crime  charged. 

For  the  reasons  stated,  the  Judgment  la 
affirmed. 

■  (M  Colo.  143) 

WALBOSaB  et  aL  v.  PEOPLE.    (No.  8773.) 

(Supreme  Court  of  Colorado.     Jan.  7,  1918. 
Rehearing  Denied  April  1,  1918J 

1.  Taxation    «=>867(2)— Ineebitancb  Tax- 
Bonds  OF  NONBESIDKNT. 

Unregistered  bonds  of  a  Colorado  corpora- 
tion, owned  by  a  New  Tork  decedent,  and  held 
by  him  in  the  state  of  New  York,  though  secur- 
ed by  mortgage  on  realty  situated  in  (Colorado, 
Wyoming,  and  New  Mexico,  were  not  taxable 
by  Colorado  under  the  Inheritance  Tax  Law  of 
1913  (Laws  1913,  p.  539),  imposing  a  tax  on 
the  transfer  by  will  or  intestate  laws  of  prop- 
erty within  the  state  when  decedent  was  a  non- 
resident at  the  time  of  his  death. 

2.  Taxation  «=9866  —  Ikhebitance  Tax  — 
Subject  or  Tax. 

The  succession  and  not  the  thing  inherit- 
ed is  the  subject  of  the  inheritance  tax. 

B.  Taxation  «=»867(2)  —  Imhkbitance  Tax- 
Bonds  of  Nonbesident. 
The  situs  of  unregistered  corporate  bonds  is- 
sued by  a  corporation  of  the  state  is  the  domicile 
of  a  nonresident  owner,  and  they  are  taxable 
there,  except  when  the  bonds  are  not  in  the 
custody  of  the  nonresident  owner,  bnt  physical- 
ly present  in  the  state  of  issue. 

Hill,  O.  J.,  and  Scott,  J.,  dhnenting. 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver;  William  D.  Wright, 
Judge. 

Proceeding  to  fix  inheritance  tax  by  the 
People  of  the  State  of  Colorado  against  Don- 
ald C.  Walker  and  Augustus  N.  Hand,  exec- 
utors, and  Marion  Brookman,  executrix  of 
the  estate  of  John  U.  Brookman,  deceased. 
To  review  the  Judgment,  the  executors  and 
executrix  bring  error.  Reversed,  and  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  opinion. 

William  N.  Vaile,  of  Denver,  for  plalntilTs 
in  error.  Leslie  B.  Hubbard,  Atty.  Gen.,  and 
John  L.  Schweigert,  Asst.  Atty.  Gen.,  for  the 
People. 

BAILET,  J.  G^hls  is  a  proceeding  to  review 
a  Judgment  of  the  district  court  affirming  an 
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order  of  the  connty  court  fixing  the  amoimt 
due  the  State  aa  inherltanoe  taxes  In  the  es- 
tate of  John  TT.  Brookman,  deceased.'  Brook- 
man  was  a  resident  of  the  State  of  New 
York.  Included  In  his  estate  were  certain 
unregistered  bonds  of  a  Colorado  corporation, 
the  payment  of  which  was  secured  by  mort- 
gage on  certain  real  property  situated  In  the 
States  of  Colorado,  Wyoming  and  New  Mex- 
ico. The  decedent  held  these  bonds  in  the 
State  of  his  residence.  Upon  the  theory  that 
they  were  property  within  this  State  tie- 
cause  of  the  situs  of  some  of  the  real  prop- 
erty mortgaged  to  secure  tiielr  payment  the 
Inheritance  Tax  Appraiser  Imposed  a  tax 
upon  their  transfer  by  inheritance;  In  sab- 
stance  the  executors  contend  that  the  tax 
is  not  authorised  by  the  statute  on  the 
ground  that  the  bonds  are  not  property  with- 
in the  State  within  the  meaning  of  the  stat- 
ute, and  that  to  give  the  law  a  constructlDn 
necessary  to  include  and  cover  the  bonds 
would  be  a  violation  of  both  the  state  and 
federal  Constltlitlon. 

The  Inheritance  Tax  Law  of  1913,  Laws 
1913,  page  539,  under  which  the  appraiser 
assessed  the  tax,  is,  so  far  as  applicable,  as 
follows: 

"A  tax  shall  be,  and  is  hereby,  imposed  upon 
the  transfer  of  any  properly,  real,  personal  or 
mixed,  or  of  any  interest  therein  or  income 
therefrom,  in  trust  or  otherwise,  to  any  person 
or  persons,  institution  or  corporation,  except 
as  hereinafter  exempted,  in  the  following  cases: 
♦  •  •  When  the  transfer  is  by  will  or  intes- 
tate laws  of  property  within  the  State  and  the 
decedent  was  a  non-resident  of  the  State  at  the 
time  of  his  death." 

There  is  no  disinite  of  the  State's  right  to 
impose  an  excise  on  the  bonds  passing  by 
inheritance,  if  they  are  to  be  considered  as 
property  within  the  State.  As  was  stated 
in  Brown  v.  Elder,  32  Colo.  627,  at  page 
682,  77  Pa&  853,  855: 

"EMrst,  an  inheritance  tax  is  not  one  on  prop- 
erty, but  one  on  the  succession;  second,  the 
right  to  take  property  by  devise  or  descent  is 
a  creature  of  the  law,  and  not  a  natural  right, 
and  therefore  the  authority  which  confers  it 
may  impose  conditions  upon  it.  From  these 
principles  it  is  deduced  that  the  State  may  tax 
privileges,  discriminate  between  relatives  and 
grant  exemptions,  and  is  not  precluded  from 
this  power  oy  the  provisions  of  the  respective 
state  Constitutions  requiring  uniformity  of  tax- 
ation." 

[1]  Decedent  was  a  resident  and  citizen  of 
the  State  of  New  Tork.  The  bonds,  drawn 
to  bearer,  were  payable  in  New  York  and 
were  kept  by  him  at  his  domicile  there. 
Prior  to  bis  death  they  manifestly  were  be- 
yond the  reach  of  the  taxing  power  of  this 
State,  for  any  puriiose.  Upon  his  decease 
the  right  of  succession  was  governed  by, 
and  subject  to,  the  laws  of  New  York,  not 
of  Colorado,  and  neither  the  bonds,  as  the 
measure  of  the  tax,  nor  the  right  to  take 
them  by  inheritance,  which  is  the  thing  ac- 
tually taxed,  have  any  situs  in  this  State. 
The  rule  is  sUted  In  37  Cyc.  1662,  as  fol- 
lows: 


"Shares  of  stock  in  a  domeatie  corpomtiaB  ar« 

subject  to  the  tax  at  the  domldle  of  the  cor^ 
ration  on  their  transfer  by  will  or  under  the  m- 
testate  laws,  although  the  decedent  was  a  non- 
resident, and  this  is  without  regard  to  the  placa 
where  the  certificates  may  be  kept.  But  a  dif- 
ferent rule  applies  to  the  bonds  of  a  corpora- 
tion. The  bonds  of  a  domestic  corporation  are 
not  taxable  at  the  domicile  of  the  corporation 
if  kept  at  the  domicile  of  a  non-resident  ovmer, 
but  are  subject  to  the  tax  if  physically  present 
in  the  State,  although  belonging  to  a  nonresi- 
dent decedent." 

It  is  contended  by  the  State  that  the  fact 
that  the  payment  of  the  bonds  Is  secured  up- 
on property  within  this  State  brings  them,  as 
evidences  of  this  debt,  wlttaln  Its  power  for 
the  purpose  of  taxation,  on  the  ground, 
among  others,  that  creditors  are  compelled  to 
invoke  local  laws  to  enforce  the  obllgatlcm. 
Blackstone  t.  MUler,  188  TT.  S.  189.  28  Sup. 
Ct  277,  47  L.  Ed.  439,  is  dted  and  reUed  up- 
on in  support  of  this  contention.  The  ques- 
tion In  that  case  was  whether  a  debt  due  an 
Illinois  decedent  by  a  co-partnership  tn  New 
York,  and  money  deposited  by  him  in  a  New 
York  Trust  company,  were  taxable  under  a 
clause  in  the  New  York  Inherltanoe  Tax 
statute,  Imposing  a  tax: 

"  •  •  •  Upon  the  transfer  of  any  property, 
real  or  personal  •  •  •  When  the  transfer  is 
by  will  or  intestate  law,  of  property  within  the 
State,  and  the  decedent  was  a  non-resident  of 
the  State  at  the  time  of  his  death."  Iiaws  1896k 
c.  908,  i  220,  as  amended  by  Laws  1897.  e.  284, 
i  2. 

The  court  held  In  substance  that  this  class 
of  Indebtedness  was  taxable  In  the  atato 
where  the  debtor  resides,  when  the  propertT 
is  actually  physically  there.  It  Is  arged  bj 
the  State  that  this  case  la  decisive  of  the  one 
at  bar,  and  that  it  in  effect  overrules  the  au- 
tliority  relied  upon  by  plaintiffs  in  error, 
which  is  primarily  State  Tax  on  Foreign  Held 
Bonds,  sub  nom.  Cleveland  P.  &  A.  Co.  ▼. 
Pennsylvania,  82  U.  8.  (15  Wall)  300,  21  L. 
Ed.  179,  in  which  case  a  tax  was  levied  up- 
on bonds  of  a  corporation  doing  business  la 
Pennsylvania,  when  the  bonds  were  kept  at 
the  domicile  of  the  owner  In  another  statCL 
At  page  187  the  court  said: 

"Corporations  may  be  taxed,  like  natural  per- 
sons, upon  their  property  and  business.  Bat 
debts  owing  by  corporations,  like  debts  owing 
by  individuals,  are  not  property  of  the  debtors 
in  any  sense;  they  are  obligations  of  the  debt- 
ors, and  only  possess  value  in  the  bands  of  the 
creditors.  With  them  they  are  property,  and 
in  their  hands  the;  may  be  taxed.  To  call  debts 
property  of  the  debtors  is  simply  to  misuse 
terms.  All  the  property  tliere  can  b^  in  the 
nature  of  things,  in  debts  of  corporationa,  be- 
longs to  the  creditors,  to  whom  they  are  paya- 
ble, and  follows  their  domicile,  wherever  uat 
may  be.  Their  debts  can  have  no  locality  sep" 
arate  from  the  parties  to  whom  they  are  doe. 
This  principle  might  be  stated  in  many  ditterent 
ways,  and  supported  by  citations  in  numerous 
adjudications,  but  no  number  of  axithorities,  and 
no  forms  of  expression  could  add  anything  to 
its  obvious  truth,  which  is  recognized  upon  ita 
simple  statement. 

"The  bonds  issued  by  the  railroad  company 
in  this  case  are  undoubtedly  property,  but  prop- 
erty in  the  hands  of.  the  holdets,  not  property 
of  the  obligors.    So  far  as  they  are  held  by  non- 
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residents  of  tbe  State,  they  are  property  beyond 
the  jnriadiction  of  the  State." 

This  principle,  unless  overruled  by  Black- 
stone  V.  Miller,  supra,  clearly  precludes  the 
taxation  of  the  Brookman  bonds  as  property 
within  this  State.  That  the  court,  in  Black- 
stone  T.  Miller,  supra,  had  no  Intention  to 
overturn  its  decision  in  State  Tax  on  For- 
eign Held  Bonds,  supm,  so  far  as  It  at- 
'  fected  bonds,  is  clearly  evident  from  the  opin- 
ion therein,  where  (188  U.  S.  206,  28  Sup. 
Ct.  279,  47  !•.  Ed.  at  page  446)  the  court  says: 
"There  is  no  conflict  between  our  views  and 
the  point  decided  in  the  case  reported  under  the 
name  of  State  Tax  on  Foreign  Held  Bonds,  15 
WaU.  300  [21  L.  Ed.  179]  sub  nom.  Cleveland 
P.  A  A.  Co.  V.  Pennsylvania  [16  Wall.  300]  21 
li.  Ed.  279  [179].  The  taxation  in  that  case 
was  on  the  interest  on  bonds  held  out  of  the 
State.  Bonds  and  negotiable  instruments  are 
more  than  merdy  evidences  of  debt  The  debt 
is  inseparable  from  the  paper  which  declares 
and  constitutes  it,  by  a  tradition  which  comes 
down  from  more  archaic  conditions.  Bacon  v. 
Hooker,  177  Mais.  385,  337,  68  N.  E.  1078  [83 
Am.  St  Kep.  279].  Therefore,  considering  only 
the  place  of  the  property,  it  was  held  that  bonds 
held  out  «f  the  State  could  not  be  reached.  The 
dedsion  has  been  cut  down  to  its  precise  point 
by  later  cases.  Savings  ft  L.  Soc.  v.  Multnomah 
CJonnty,  169  U.  S.  421.  42  L  Ed.  803,  805,  18 
Snp.  Ct.  392;  New  Orleans  v.  Stemple.  175 
U.  S.  S09,  319,  820,  44  li.  Ed.  174,  180.  20 
Snp.  Ct  UO." 

The  cases  cited  by  defendant  In  error  are 
all  dlstingulBbable  by  some  vital  and  con- 
trolling fact  from  the  case  at  bar.  Thus,  in 
Blackstone  v.  MUIer,  sniwa,  ancillary  admin- 
istration was  in  progress  In  the  courts  of 
the  taxing  state.  This  is  also  true  In  In  re 
Rogers'  Estate,  149  Mich.  306,  112  N.  W. 
931,  11  li.  R.  A.  (N.  S.)  1134,  119  -Am.  St 
Rep.  677;  Alvany  v.  Powell,  66  N.  C  61; 
State  T.  Dalrymple,  70  Md.  294,  17  Atl.  82, 
3  Iju  R.  A.  872,  and  In  the  Massachusetts 


[2,  3]  It  Is  settled  law  that  It  is  the  suc- 
cession which  is  the  subject  of  the  tax,  and 
not  the  thing  inherited.  In  the  case  at  bar 
there  is  no  ancillary  administration  here. 
The  decedent,  the  legatees,  and  the  bonds 
themselves,  now  are,  and  have  been  at  all 
times,  b^ond  this  jurisdiction.  So  fkr  as 
the  bonds  in  question  be  concerned,  there 
is  no  property,  or  evidence  of  indebtedness 
belonging  to  the  Brookman  estate  physical- 
ly within  this  Jurisdiction  nor  Is  this  State 
concerned  In  any  manner  with  the  process 
of  succession.  In  sulistance  It  is  urged  by 
defendant  in  error  that  the  State  has  au- 
thority under  the  statute  to  tax  the  right 
of  non-resident  legatees  to  inherit  property 
outalde  of  the  State,  under  the  foreign-pro- 
bated will  of  a  non-resident  testator.  The 
bonds  being  unregistered,  pass  upon  delly- 
ery.  Just  like  money.  They  are  manifestly 
transitory  and  fugitive,  and  this  State  is 
powerless  to  plaoe  Its  band  upon  them,  for 
the  purpose  of  taxation.  In  the  absence  of 
direct,  spedflc  legislation  to  that  effect  For 
taxing  purposes  the  debt  which  the  bonds 
represent  is  the  piroperty  of  the  bond  hold- 


er, and  not  of  the  debtor.  The  situs  of  the 
bonds  Is  the  domicile  of  the  owner,  and 
they  are  taxable  there.  This  is  the  rule 
except  when  such  property  Is  not  in  the  cus- 
tody of  the  non-resident  owner,  but  is  physi- 
cally present  in  the  state  proposing  to  levy 
the  tax 

Cases  In  state  courts  denying  the  right 
to  tax  evidences  of  indebtedness  secured  by 
local  real  estate,  but  held  abroad,  are  the 
following : 

In  re  Preston's  Estate,  76  App.  Dlv.  250, 
78  N.  T.  Supp.  91,  the  syllabus  reads  as  fol- 
lows: 

"Bonds  of  a  private  individual  secured  by  a 
mortgage  on  real  estate  in  New  York,  both 
bonds  and  mortgage  being  kept  in  good  faitii 
outside  of  the  State,  are  not  anbject  to  the 
taxable  transfer  acts.** 

The  court,  citing  In  re  Bronson's  Estate. 
150  N.  T.  1,  44  N.  a  707,  84  L.  S.  A.  238, 
66  Am.  St  R^.  632,  said  It  was  unable  to 
dlstingnlsh  this  case  from  that  "where  It 
was  held  that  the  bonds  of  a  domestic  cor- 
poration, owned  and  held  In  a  foreign  state, 
could  not  be  reached  by  the  taxaUe  trans- 
fer acts,"  citing,  also.  State  Tax  on  Foreign 
Held  Bonds,  supra. 

Gilbertson  v.  Oliver,  129  Iowa,  668,  105 
N.  W.  1002,  4  I*  E.  A.  (N.  S.)  953,  was  de- 
cided under  a  statute  providing  that  "all 
property  within  the  jurisdiction  •  •  • 
and  any  Interest  therein,  whether  belong- 
ing to  the  Inhabitants  of  this  state  or  not, 
and  whether  tangible  or  intangible,  which 
shall  pass  by  will  or  by  the  statutes  of  In- 
heritance, of  tills  or  any  other  state,  or  by 
deed,  grant,  sale  or  gift,  *  *  *  in  pos- 
session or  enjoyment  after  the  death  of 
the  grantor  or  donor,  to  any  person  In  trust 
or  otherwise  •  •  •»  (Code,  {  1467)  is 
subject  to  a  collateral  inheritance  tax. 
Part  of  the  property  involved  was  notes 
and  mortgages  owned  by  residents  of  Iowa 
and  secured  by  property  situated  therein. 
The  court  admitting  that  "there  is  a  conflict 
In  the  adjudicated  cases  as  to  whether  such 
evidences  of  Indebtedness  are  taxable  at  the 
domicile  of  the  owner,  or  whether  the  ac- 
tual situs  of  such  property  •  •  •  deter- 
mines the  liability  to  taxation,"  says: 

"The  great  weight  of  aathority,  however,  sap- 
ports  the  holding  of  our  own  cases  that  this 
species  of  personal  property,  which  is  in  a  sense 
Intangible  and  incorporeal,  is  taxable  at  tlie 
domicile  of  the  owner,  and  not  elsewhere,  un- 
less the  owner  has  himself  given  it  a  different 
situs." 

The  court  then  quotes  Oty  of  Davenport 
V.  M.  &  M.  R.  B.  Ca,  12  Iowa,  639,  to  tne 
following  effect : 

"It  is  true  that  the  situs  of  the  property 
mortgaged  is  witliin  the  jurisdiction  of  the 
state  but  the  mortgage  itself,  being  personal 
property,  a  chose  in  action,  attaches  .to  the  per- 
son of  the  owner." 

The  court  also  quotes  with  ai^royal  from 
Hunter  v.  Board  .of  Supervisors,  33  Iowa. 
376^  11  Am.  Rep.  132,  to  the  foUov^ing  ef^: 
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"The  debt  due,  of  which  the  notes  are  the 
erldence,  is  property,  vested  in  the  owner 
wherever  he  may  reside.  This  property  in  the 
right— the  chose  in  action— is  as  absolute  a 
property  therein,  and  he  is  as  well  entitled  to 
it  as  he  is  to  tangible  property  in  possession, 
And  this  species  of  property — debts  due — must 
in  the  nature  of  things,  follow  and  be  with  the 
owner;  ezoept  perhaps  when  he  has  conferred 
authority  upon  some  one  else  as  his  agent  to 
loan,  manage,  receive  and  collect  the  same  for 
him.  •  •  «  The  right  to  the  'money  due' 
being  in  the  appellant,  the  property  in  the  right 
must,  of  necessity,  be  in  the  place  where  he 
resides,  irrespective  of  the  aitua  of  the  evi- 
dence.'' 

In  Re  Fearlng's  Will,  200  N.  T.  340,  93 
M.  R  956,  It  Is  stated  In  the  syllabus  : 

"Transfer  Tax  Law  (Laws  1892,  c.  399),  sec. 
1,  provides  that  a  tax  shall  be  imposed  on  the 
transfer  by  will,  or  intestate  law,  of  property 
within  the  State,  where  the  decedent  was  a  non- 
resident at  the  time  of  his  death.  Held,  that 
bonds  passing  under  the  will  of  a  non-resident 
pursuant  to  a  power  of  appointment  were  not 
property  within  the  State  within  such  act,  and 
subject  to  taxation  t)ecause  the  bonds  were  se- 
cured by  mortgages  on  lands  located  in  New 
York." 

At  page  344  of  200  N.  X.,  and  page  958 
of  tbe  opinion  in  93  N.  B.,  the  court  said : 

"Whether  the  bonds  are  secured  •  •  • 
of  corporate  property,  or,  •  *  •  by  mort- 
gages of  the  property  of  individuals,  they  rep- 
resent, equally,  debts  of  their  makers,  which, 
as  clioses  in  action,  under  tbe  general  rule 
of  law,  are  inseparable  from  the  personalty  of 
the  owners." 

Tbe  contention  of  defendant  In  error  can 
prevail  only  upon  the  theory  laid  down  In 
Blackstone  t.  Miller,  supra,  to  the  effect 
that  for  inheritance  tax  purposes  a  debt 
may  be  taxed  at  tbe  domicile  of  the  debtor; 
but  this  was  declared  where  the  property 
was  pbysically  in  the  taxing  state,  and  an- 
cillary administration  was  in  progress  in 
its  courts,  and  can  not  be  considered  an  au- 
thority for  the  imposition  of  the  tax  under 
consideration.  In  any  event,  bonds,  such 
AS  are  here  involved,  are  specifically  except- 
ed by  that  opinion  from  the  operation  of 
the  special  rule  therein  laid  down. 

It  will  be  observed  that  in  some  of  tbe 
cases  the  domicile  of  the  owner  has  been 
held  to  furnish  the  test  of  Jurisdiction  for 
the  purpose  of  taxation,  while  In  others 
this  test  has  yielded  to  the  actual  situs  of 
tbe  property  within  the  territorial  limits 
of  tbe  taxing  authority,  but  in  no  case  has 
the  domicile  of  the  debtor,  or  the  location 
of  the  securities,  been  taken  as  tbe  situs  for 
the  purpose  of  taxation  in  the  absence  of 
some  special  circumstance  which  tbe  court 
considered  gave  It  an  actual  situs.  No  such 
circumstance  exists  bere.  Moreover,  wheth- 
er tbe  test  to  be  allied  Is  tbe  domicile  of 
the  owner,  or  the  place  where  tbe  securities 
are  actually  located,  since  both  are  In  the 
State  of  New  Tork,  the  conclusion  must  be 
that  the  bonds  are  exempt  from  taxation 
in  Colorado. 

The  judgment  of  the  trial  court  Is  revers- 
ed and  the  cause  remanded  for  further  pro- 


ceedings In  accordance  with  the  views  here- 
in expressed. 

HILL,  O.  J.  (dissenting).  In  Re  Bronson, 
Deceased,  150  N.  Y.  1,  44  N.  E.  707,  34  L.  R. 
A.  238, 66  Am.  St  Rep.  632,  decided  October  6, 
1896,  It  was  held  that  bonds  of  domestic  cor- 
porations owned  by  and  in  possession  of  a 
nonresident  decedent  at  his  domicile  at  the 
time  of  bis  death,  and  which  then  passed  to 
nonresidents  by  will  or  tbe  law  of  descent  In 
the  state  where  he  lived,  were  not  subject  to 
taxation  in  New  York  under  that  portion  of 
its  transfer  tax  act  which  reads: 

"When  the  transfer  is  by  will  or  intestate 
law,  of  property  within  the  state,  and  the 
decedent  was  a  nonresident  at  the  time  <^  his 
death."    Laws  1892,  c.  399,  |  1. 

In  construing  this  language,  the  court  con- 
sidered with  it  and  gave  emphasis  to  section 
22  of  the  New  York  act  which  defines  the 
word  "property"  as  meaning  all  property  or 
interest  therein  over  which  tbe  state  had 
Jurisdiction  for  the  purposes  of  taxation.  A 
very  able  dissenting  opinion  was  rendered  by 
Justice  Vann,  concurred  in  by  Justice  O'Brien; 
the  majority  opinion  was  written  by  Justice 
Gray. 

In  Re  Houdayer,  Deceased,  150  N.  X.  37,  44 
N.  ES.  718, 34  L.  R.  A.  235,  55  Am.  St.  Rep.  642, 
the  same  court  held  that  individual  deposits 
of  a  nonresident  decedent  In  a  trust  company 
in  that  state  were  subject  to  this  tax  under 
tbe  same  act  Tbe  opinion  was  by  Justice 
Vann  and  per  his  reasoning,  it  was  a  debt  ow- 
ing by  the  trust  company  to  tbe  nonresident 
decedent,  yet  regardless  of  this  he  held  it  was 
property  within  tbe  state  so  far  as  the  trans- 
fer act  or  inheritance  tax  law  so-called  was 
concerned.  It  being  agreed  by  all  (and  is  con- 
ceded here)  that  it  is  not  a  tax  upon  property, 
but  rather  upon  the  right  to  receive  it  Jus- 
tice O'Brien  concurred  with  Justice  Vann; 
Chief  Justice  Andrews  and  Justices  Bartlett 
and  Martin  concurred  in  the  result  upon  ttie 
theory  that  a  deposit  of  money  in  a  bank,  al- 
though technically  a  debt,  is  stlU  money  for 
all  practical  purposes  and  as  such  was  taxa- 
ble under  the  transfer  act.  Justice  Gray  filed 
a  dissenting  opinion,  in  which  Justice  Halght 
concurred,  to  the  effect  that  the  trust  com- 
pany was  a  mere  creditor  of  the  decedent, 
and  for  that  reason  that  It  did  not  constitute 
property  within  tbe  state,  so  far  as  tbelr 
transfer  act  was  concerned.  I  am  unable  to 
harmonize  the  two  opinions  or  to  gather  from 
them  sufficient  upon  which  to  hazard  a  guess 
as  to  what  tbe  future  position  of  that  court 
will  be  on  similar  questions!  The  former  of 
these  cases  is  the  only  case  dted  in  37  Cyc. 
1562,  to  sustain  its  statement  set  forth  in  the 
opinion  of  tbe  court  bere  to  the  effect  that  the 
right  to  inherit  these  bonds,  when  held  by  a 
nonresident  in  another  state,  is  not  subject  to 
such  a  tax  In  the  state  where  Issued  and 
where  the  lands  covered  by  the  mortgage  to 
secure  tbem  is  situate. 

In  Blackstone  t.  MlUer,  IBS  U.  &  ISS,  23 
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Sop.  Ct.  277,  47  L.  Ed.  4S0,  It  was  held  that  a 
deposit  by  a  citizen  of  IIUdoIb  In  a  trust  com- 
pany In  New  York  was  subject  to  the  transfer 
tax  ta  New  Tork,  notwithstanding  that  the 
whole  succession  had  been  taxed  In  Illinois, 
including  this  deposit  This  opiuion  was  not 
upon  the  theory  of  the  three  members  concur- 
ring in  the  opinion  in  the  New  York  case  last 
referred  to,  but  to  the  contrary  takes  the  po- 
rtion of  Justices  Vann  and  Oray  that  the 
relation  was  that  of  debtor  and  creditor,  but 
disagreed  ^vlth  the  latter  as  to  the  result 
which  should  follow.  For  instance,  the  court 
■ays: 

"What  gives  the  debt  Talidity?  Nothing  but 
Oie  fact  tnat  the  law  of  the  place  where  the 
debtor  is  will  make  him  pay." 

And  again: 

"Power  oTer  the  person  of  the  debtor  confers 
Jurisdiction,  we  repeat  And  this  being  to,  we 
perceive  no  better  reason  for  denying  the  right 
of  New  York  to  impose  a  succession  tax  on 
debts  owed  by  its  citizens  than  upon  tangible 
chattels  found  within  the  state  at  the  time  of 
the  death." 

In  commenting  upon  State  Tax  on  Foreign 
Held  Bonds.  15  Wall.  SOO,  21  L.  Ed.  17^,  the 
court  distinguished  it  from  this  class  of  cases 
and,  among  other  things,  said: 

"The  taxation  in  that  case  was  on  the  in- 
terest on  bonds  held  out  of  the  state.  Bonds 
and  negotiable  instruments  are  more  than  mere- 
ly eTioences  of  debt  The  debt  is  inseparable 
from  the  paper  which  declares  and  constitutes 
It,  by  a  traditin'n  which  comes  down  from  more 
arcMic  conditions.  Bacon  ▼.  Hooker,  177  Mass. 
335,  S37  168  N.  E.  1078,  83  Am.  St  Rep.  279]. 
Therefore,  considering  only  the  place  of  the 
property,  it  was  held  that  bonds  held  out  of  the 
state  could  not  be  reached.  Tbe  decision  has 
been   cut  down   to  its   precise   point   by  later 


For  tb«  reason  last  stated,  and  the  fact  that 
the  case  referred  to  was  concerning  a  tax  on 
property,  and  not  a  tax  upon  the  right  to  Inhw- 
it  It,  I  do  not  think  it  applicable  here.  In  State 
r.  Probate  Court  128  Minn.  371,  150  N.  W. 
1004,  L.  R.  A.  ISIOA,  901,  it  was  held  that  a 
promissory  note,  as  well  as  a  book  account,  of 
a  Minnesota  corporation  held  by  a  resident  of 
Pennsylvania  and  who  died  with  the  note  in 
his  possession  In  the  latter  state^  was  sub- 
ject to  a  tax  upon  the  right  to  succeed  to 
the  ownership  of  said  property  In  Minnesota 
under  the  language  of  their  act  which  reads: 

"When  a  transfer  is  by  will  or  intestate  law, 
of  property  witliin  the  state  or  within  its  juris- 
diction and  the  decedent  was  a  nonresident  of 
tbe  state  at  the  time  of  his  death."  Gen.  St 
1913,  I  2271. 

This  case  goes  Into  the  history  of  the  ques- 
tion in  detail,  showing  that  the  right  to  suc- 
ceed to  ownership  is  taxable  by  the  state  hav- 
ing Jurl8dictlon_of  the  debtor,  for  the  law  of 
that  state  furnishes  the  means  to  compel  pay- 
ment, etc.  While  the  Minnesota  act  has  these 
additional  words  not  contained  in  our  act, 
viz.  "or  within  its  Jurisdiction,"  I  cannot  see 
that  they  add  anything  to  its  scope.  The 
words  "within  this  Jurisdiction"  are  used  al- 
ternately with  the  words  "within  the  state" 
and  to  my  mind  mean  "within  the  i^tata" 


The  reasoning  of  the  Minnesota  court  gives 
no  extra  effect  to  them,  but  Is  Just  as  appli- 
cable to  the  paragraph  had  they  been  omitted. 

In  Re  Rogers'  Estate,  149  Mich.  306,  112  N. 
W.  931,  U  L.  R.  A.  (N.  S.)  1184.  119  Am.  St 
Rep.  677,  the  court  held  that  notes  secured 
by  mortgages  on  lands  in  Michigan  given  by 
residents  of  that  state,  owned  by  a  nonresi- 
dent and  held  by  him  at  his  home  in  New 
York  at  the  time  of  his  death,  were  subject 
to  an  Inheritance  tax  in  Michigan  under 
the  provisions  of  their  act  which  reads: 

"When  the  transfer  is  by  will  or  intestate  law 
of  property  witbio  tbe  state,  and  the  decedent 
was  a  nonresident  of  the  state  at  the  time  of 
his  death."    Pub.  Acts  1903,  No.  196,  {  1. 

This  is  the  exact  language  of  our  act 
Theirs  was  passed  in  1903,  ours  in  1013. 
Their  decision  placing  a  construction  there- 
on was  announced  July  15,  1907.  Hence, 
long  before  our  Legislature  adopted  the  ex- 
act language  of  the  Michigan  act  it  had  be- 
fore it  the  construction  of  the  Michigan  court 
thereon  holding  that  it  made  subject  to  this 
tax  a  note  held  by  a  nonresident  given  by  a 
dtisen  of  their  state  when  secured  by  a 
mortgage  upon  lands  within  the  state. 

The  holding  in  Kinney,  Executor,  r.  Treas- 
urer, 207  Mass.  368,  93  N.  E.  586.  36  L.  R.  A. 
(N.  S.)  784,  Ann.  Cas.  1912A,  902,  is  to  the 
same  effect  as  the  Michigan  court,  under  a 
somewhat  similar  statute.  In  commenting, 
the  court  said : 

"The  question  before  us  Is  whether  these  se- 
cnrities  are  property  within  the  jurisdiction  of 
tbe  commonwesltb,  in  reference  to  taxation  up- 
on tbe  succession.  •  •  •  'Tbe  ^ebt  belongs 
with  tbe  mortgage,  and  it  must  coexist  to  give 
the  mortgage  validity.  For  that  purpose  it  has 
a  situs  within  the  jurisdiction  of  tbe  state 
where  the  land  lies." 

The  only  distinction  between  the  two  cases 
last  dted  and  this  Is  that  the  bonds  under 
consideration  are  payable  to  bearer,  but  for 
the  purposes  of  this  tax  It  appears  to  me  that 
it  is  a  distinction  without  a  material  differ- 
ence. All  the  authorities  that  I  have  been 
able  to  And  are  to  the  effect  that  under  sim- 
ilar language  the  right  to  succeed  to  owner- 
ship of  stock  of  a  domestic  corporation  held 
by  a  nonresident  is  subject  to  this  tax.  The 
Minnesota  case  applies  It  to  an  unsecured 
note  as  well  as  a  book  account  the  Massa- 
chusetts and  Michigan  cases  to  notes  secur- 
ed by  mortgages,  the  Supreme  Court  of  the 
United  States  case  to  a  bank  deposit  on  the 
theory  of  simple  debtor  and  creditor.  The 
reasoning  in  all  Is  to  the  effect  that  the  situs 
of  the  property  for  the  purpose  of  this  tax  is 
at  the  domicile  of  the  debtor  or  where  the 
property  covered  by  the  mortgage  is  sit- 
uate. In  such  circumstances,  when  the  lan- 
guage of  our  act  Is  considered  as  a  whole 
I  am  of  opinion,  as  said  by  Mr.  Justice 
Holmes  in  Blackstone  v.  Miller,  supia,  con- 
cerning the  New  York  act,  that  it  was  intend- 
ed to  reach  the  transfer  of  this  property  if  it 
can  be  reached.  The  opinion,  as  I  understand 
it,  concedes  that  it  can  be  reached  by  ap- 
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proprlate  legislation.  I  am  of  <vlnlon  that 
it  has  already  been  reached  by  the  language 
Qsed.  Whether  ancillary  administration  Is 
In  progress  or  not,  In  my  opinion,  makes  no 
difference.  The  question  to  be  determined 
Is  whether  our  act  has  attempted  to,  or 
whether  we  can,  tax  the  right  or  privilege 
to  inherit  or  succeed  to  such  property.  This 
Should  be  determined  by  conditions  as  they 
exist  at  the  time  of  the  death  of  the  testator. 
Such  being  the  case,  I  am  unable  to  appre- 
ciate wherein  the  questicm  of  ancillary  ad- 
ministration cuts  any  figure,  pertaining  to 
the  construction  which  should  be  given  to 
our  act  It  might  aid  the  collection  of  this 
tax,  but  I  cannot  agree  that  there  should 
be  any  difference  in  the  rule  to  be  applied 
to  the  same  class  of  property  simply  because 
one  estate  has  ancillary  administration  pend- 
ing and  the  other  has  not.  The  fact  that 
these  bonds  can  he  transferced  by  delivery 
in  another  state,  in  my  opinion,  makes  no 
difference ;  they  are  not  money.  A  note  in- 
dorsed Id  blank  can  be  thus  transferred,  and 
If  secured  by  mortgage,  per  former  rulings 
of  this  court,  such  a  transfer  carries  with  it 
the  equitable  right  to  have  the  mortgaged 
property  disposed  of  in  satisfaction  of  the 
debt.  A  bond  of  the  kind  under  consideration 
is  but  a  promise  to  pay,  and  is  in  a  sense  but 
a  promissory  note.  It  Is  common  knowledge 
that  stocks  in  domestic  corporations  are 
quite  often  indorsed  in  blank  by  the  person 
to  whom  issued  and  thereafter  sold  and 
transferred  by  delivery  through  the  hands  of 
numerous  persons,  I  can  think  of  no  reason 
why  a  book  account  may  not  be  thus  assign- 
ed to  bearer  and  pass  title  accordingly.  If 
it  is  for  the  reason  that  the  bonds  are  pay- 
able to  bearer  that  they  are  exempt  from 
this  tax,  then,  in  my  opinion,  it  is  a  rea- 
son which  sacrifices  substance  to  form. 

SCOTT,  J^  ooncnra. 

(64  Colo,  US) 

SCALA  V.  MINERS'  &  MERCHANTS' BANK 
OF  OURAY.     (No.  8702.) 

(Supreme  Court  of  Colorado.    Feb.  4,  1918. 
Rehearing  Denied  April  1, 191&) 

1.  Bares  and  Banking  <S=>148(1V-Pati£bnt 
OF  Checks— FoKQEBiBs. 

A  bank  cannot  charge  against  a  depositor's 
accoont  an  amoimt  paid  by  it  on  a  forged  in- 
dorsement of  a  check,  omess  payment  is  at- 
tributable to  fault  of  the  depositor,  or  unless  the 
money  has  reached  the  person  intended  or  the 
drawer  bimsell 

2.  Affkai,  and  Ebbob  «=>882(4)  —  Bufhiji- 
tions— defibct  in  parties. 

Where  an  action  was  brought  bv  one  as  ad- 
ministrator, by  agreement  with  all  interested 
parties,  to  determine  the  liability  of  each,  it 
cannot  be  complained  on  appeal  that  the  action 
should  have  been  brought  by  the  administrator 
individaally,  especially  where  the  money  involv- 
ed was  known  by  all  to  belone  to  the  estate  and 
was  being  handled  by  the  aomlnistrator  in  his 
individual  capacity  to  fadlitate  a  transaction. 


3.  Barks  ard  Barkxro  «s>148CI)— PAXHEire 

OP  CBECEft-rFOBOKXIBS. 

In  action  by  depositor  to  recover  money  paid 
out  by  a  bank  on  a  forged  indorsement,  that 
the  person  who  forged  the  indorsement  had  pre- 
viously had  the  power  to  indorse  paper  was  im- 
material, where  the  giving  of  such  power  was 
never  communicated  to  ddendant 

4.  Bills  and  Notes  ^=»S2-'<}HB0Ka— Dbsiq- 

RATION  OP  PATEK— CEETAIHTY. 

A  check  drawn  to  the  "Royal  Consulate  of 
Italy"  designated  the  payee  with  reasonable  cer- 
tainty, and  was  not  payable  to  bearer,  and  the 
bank  was  liable  if  it  was  not  indorsed  by,  and 
paid  to,  the  proper  person. 

En  Banc.  Error  to  District  Court,  Ofty 
and  County  of  Denver;  Nell  F.  Oraham, 
Judge. 

Action  by  Fred  Scala,  aa  administrator  of 
the  estate  of  Louis  Rodlgarl,  deceased, 
against  the  Miaera'  &  Merchants'  Bank  ot 
Ouray,  Colo.,  a  corporation.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed and  remanded,  with  directions. 

George  Allan  Smith,  of  Denver,  for  plain- 
tiff In  error.  Dines,  Dines  &  Holme^  o£  Den- 
ver, fiur  defendant  In  error. 

BAILET,  J.  Plaintiff  in  error  seeks  to 
recover  $661.80  from  the  defendant  bank,  up- 
on the  theory  that  It  Is  liable  to  him  for  that 
amount,  which  It  paid  out  on  a  check  bearing 
a  forged  indorsement,  from  funds  then  held 
by  the  bank  to  bis  credit  The  defendant  re- 
ceived Judgment  in  the  court  below,  and  that 
Judgment  is  here  for  review. 

The  facts  necessary  to  be  considered  are 
that  plaintiff  had  on  deposit  with  defendant 
certain  funds  belonging  to  an  estate  of  which 
he  was  administrator.  The  amount  was  evi- 
denced by  a  oertiflcate  of  deposit  to  the  or- 
der of  plaintiff  as  administrator.  It  became 
necessary  for  plaintiff  to  remit  $661.80  to 
the  Italian  Consul,  at  Denver,  and  he  took 
the  certificate  of  deposit  to  the  defendant 
bank  to  obtain  a  draft  To  save  the  expense 
of  exchange  he  deposited  the  certificate  to 
his  personal  credit  and  mailed  his  personal 
check  to  the  Italian  Consul  at  Denver,  paj' 
able  to  "The  Royal  Consulate  ot  Italy." 

The  Consul  General  was  away  when  the 
letter  arrived,  and  It  fell  into  the  hands  of 
a  clerk,  who  forged  the  indorsement  of  the 
"Royal  Consul  General  ot  Italy"  and  the 
name  of  the  Consul,  and  followed  this  with 
his  personal  indorsement,  and  deposited  it  to 
his  own  credit  in  the  Interstate  Savings 
Bank,  where  he  bad  an  account,  but  where 
the  Consul  never  had  done  any  business.  It 
was  by  that  bank  transferred  to  the  First 
National  Bank,  Denver,  which  in  turn  pre- 
sented it  to  defendant,  by  whom  It  was  paid, 
and  charged  to  the  account  of  plaintiff.  The 
clerk  also  forged  the  name  of  the  Consul 
General  to  a  receipt  for  the  money  and  sent 
it  to  the  county  court  of  Ouray  County, 
where  the  estate  ot  Rodlgarl  waa  in  process 
ot  settlement 
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Tbe  pecnlatton  of  tbe  clerk  was  not  dlscor- 
ered  until  the  retnm  of  tbe  Consul  General 
some  three  months  later,  when  the  defendant 
tunk  was  notified  of  the  forgery.  Later  a  de- 
mand was  made  npon  It  for  payment,  and  re- 
fused, and  this  action  was  bronght. 

[1]  The  general  rule  as  to  liability  of  a  de- 
fendant upon  a  forged  indorsement  is  stated 
In  7  G.  J.  686: 

"As  a  bank  i»  audiorised  to  pay  only  to  die 
person  designated  by  the  depositor,  it  cannot 
charge  against  the  depositor's  account  an 
amount  paid  by  it  on  a  forged  indorsement  of 
the  depositor's  check,  unless  such  payment  is 
properly  attributable  to  the  negligence  or  other 
fault  of  the  depositor,  or  unless  the  money  has 
actually  reached  the  person  whom  the  drawer  in- 
tended should  receive  It,  or  the  drawer  himself." 

This  principle  Is  fully  recognized  and  ap- 
proved In  Boatsman  v.  Stockmen's  Bank,  66 
Colo.  495,  138  Pac.  764,  50  li.  K.  A,  (N.  S.) 
lOT.  It  follows,  therefore,  unless  some  cir- 
cumstance can  be  found  which  prevents  the 
application  of  the  general  rule,  that  defend- 
ant must  be  held  liable. 

It  is  urged  that  there  are  cogent  reasons 
why  the  rule  should  not  be  applied,  and  the 
following  facts  are  set  up,  among  others,  as 
making  this  case  an  exception,  to  wit:  That 
suit  was  brought  by  plaintiff  as  administra- 
tor, after  he  had  been  discharged  as  such; 
that  he  never  had,  as  administrator,  any 
funds  in  the  defendant  bank;  that  tbe  re- 
fusal to  pay  the  check,  upon  which  refusal 
this  suit  is  based,  was  refusal  to  pay  a  check 
signed  by  plalntlfT  as  administrator  when  be 
bad  no  account  under  that  designation;  that 
by  implication  at  least  the  Italian  Consul 
held  out  bis  absconding  secretary  as  having 
power  and  authority  to  indorse  his  name  to 
negotiable  instruments ;  also,  that  tbe  check 
bearing  tbe  forged  Indorsement  was  in  real- 
ity payable  to  bearer. 

[2]  As  to  whether  an  action  dlfTerent  In 
form,  or  with  different  parties  plaintiff  or 
deftodant  should  have  been  brought  may  not 
be  considered,  for  the  reason  that  It  conclu- 
sively appears  from  the  record,  by  agreement 
between  the  litigants  and  others  in  interest, 
that  this  action  was  brought  in  its  present 
form,  as  a  means  of  definitely  determining 
tbe  liability  of  ,each  under  the  circumstanc- 
es. Also,  when  the  check  signed  by  plaintiff 
as  administrator  was  presented  for  payment, 
tbe  bank  bad  full  knowledge  that  it  was  so 
presented  for  the  purposes  of  this  suit,  and 
made  no  objection  at  that  time  to  tbe  form 
of  the  signature.  It  had  knowledge  that  tbe 
funds  in  question  were  estate  funds,  and 
that  plaintiff  had  drawn  the  first  check  for 
the  purpose  of  transferring  the  money  to  a 
trustee.  Therefore  defendant  cannot  now 
be  heard  to  object  to  mere  ctuestlons  of  pro- 
cedure, which  in  no  way  affect  the  merits  of 
tbe  case. 

[3]  There  is  nothing  In  the  record  to  sup- 
port the  contention  that  the  clerk  of  the  Con- 
sul was  ever  held  out  to  defendant  as  au- 
thorized to  sign  the  name  of  bis  employer  to 
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checks  or  any  other  papers.  While  th«e  la 
testimony  to  show  that  the  clerk  had  been, 
at  some  time  prior  to  the  forgery,  empower- 
ed to  Indorse  drafts  and  similar  Instruments 
for  deiMsIt,  the  giving  of  such  power  was 
never  communicated  to  defendant. 

[4]  Neither  Is  there  any  ground  for  the 
contention  that  the  check  was  payable  to 
bearer:  It  was  drawn  to  tbe  "Royal  Con- 
sulate of  Italy,"  and  the  payee,  while  not  ex- 
pressly named  therein.  Is  manifestly  other- 
wise designated  vrlth  reasonable  certainty. 
Esley  T.  People  of  Illinois,  23  Kan.  SIO; 
State  of  Nevada  v.  Gleavland,  6  Nev.  181. 
This  question  Is  discussed  In  8  C.  J.  171,  as 
follows: 

"It  has  been  held  that  Instruments  designate 
the  payee  with  sufficient  clearness  where  paya- 
ble to  the  trustees  of  a  particular  church,  tbe 
manager  of  a  particular  bank,  the  treasurer  of 
a  certain  municipality,  tbe  hdts  of  a  named 
person,  the  heirs  apparent  being  int^ded  it  the 
person  is  still  alive;  the  trustees  acting  under 
the  wiU  of  a  named  person,  the  trustees  to  be 
appointed  by  a  certain  convention,  tbe  executors 
or  administrators  of  the  estate  of  a  named  per- 
son ;  the  guardians  of  a  named  persbn ;  the 
name  of  a  steamship  and  'owners' ;  'the  estate 
oP  a  named  person,  deceased ;  or  the  'order  of 
the  person  who  shall  thereafter  indorse'  the  in- 
strument." 

Tbe  liability  of  a  bank  paying  a  check  up- 
on a  forged  IndorBement  was  in  qne^don  In 
Goodfellow  V.  First  National  Bank,  71  Wash. 
664,  659, 129  Pac:  90,  92,  reported  in  44  L.  B. 
A,  0f.  S.)  680,  and  tbe  court  at  page  583 
held: 

"The  law  imposes  upon  a  bank  on  which  a 
check  is  drawn  payable  to  a  certain  person  or 
order,  the  duty  of  ascertaining  the  identity  of 
the  person  therein  named  as  payee ;  and"  it  is 
only  when  the  bank  has  been  misled  by  some 
act  of  negligence  or  other  fault  of  the  drawer 
that  it  will  be  Justified  in  making  payment  of 
the  pheck  to  any  other  than  the  i>er8on  named 
therein  as  payee  »  •  • "  (citing  numerous 
authorities). 

Among  tbe  cases  cited  by  tbe  Washington 
court,  supra.  Is  Western  Union  Telegraph  Co. 
V.  BI-MetalUc  Bank,  17  Colo.  App.  229,  233, 
68  Pac.  116,  116.  In  that  case  the  Court  of 
Appeals  at  page  233  said: 

"The  contract  between  tbe  bank  and  the  de- 
positor is  that  it  will  pay  out  his  money  only 
upon  and  in  accordance  with  his  express  direc- 
tion. A  check  drawn  in  favor  of  a  particular 
payee  or  order  is  payable  only  to  the  actual 
payee  or  upon  his  genuine  indorsement,  and  if 
the  bank  mistake  the  identity  of  the  payee,  or 
pay  upon  a  forged  indorsement,  it  is  not  a  pay- 
ment m  pursuance  of  its  authority,  and  it  wUl 
be  reqionsible."  . 

After  most  careful  consideration  of  all  tbe 
facts  connected  with  the  transaction  upon 
which  this  suit  Is  based,  we  are  unable  to 
find  anything  to  take  the  case  out  of  tbe  gen- 
eral rule,  as  set  out  in  the  authorities  quot- 
ed. That  plaintiff  In  error  has  a  clear  right 
of  recovery,  and  that  tbe  bank  is  liable  for 
the  amount  Involved,  Is  beyond  peradventure. 
Tbe  Judgment  of  the  trial  court  is  manifestly 
wrong  and  works  a  great  injustice.  It  is 
therefore  reversed  and  tbe  cause  remanded. 
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with  directions  to  enter  Judgment  for  plain- 
tiff, according  to  the  prayer  of  the  com- 
plaint. 

Judgment  reversed   and   cause  remanded 
with  directions. 


(64  Ck>lo.  172) 

GARCIA  T.  PEOPLE.    (No.  9240.) 

(Supreme   Court  of  Colorado.     Jan.   7,   1918. 
Rehearing  Denied  April  1,  1918.) 

1.  Homicide  ^=3204  —  Dtino  Declabations. 

Statement  of  one  mortally  wounded,  who 
was  conscious  of  impending  death  and  bad  no 
hope  of  recovery,  was  admissible,  although  death 
did  not  occur  until  15  days  later. 

2.  HOMICIDB     #s>47— Mahslauohtkb— Adul- 

TEBT. 

Knowledge  of  prior  acts  of  adultery  is  not 
sufficient  to  reduce  killing  of  wife  to  manslaugh- 
ter, but  in  order  to  render  the  offense  man- 
slaughter, there  must  be  such  circumstances  as 
to  indicate  with  reasonable  certainty  to  a  ra- 
tional mind  that  the  wife  was  just  committing, 
OT  was  about  to  commit,  or  had  just  conunitted, 
an  adulterous  act 

White  and  Teller,  JJ.,  dissenting. 

En  Banc.  Error  to  District  0>urt,  Cone- 
Jos  CJonnty;   Jesse  C.  Wllsy,  Judge. 

Leofredo  Garcia  waa  convicted  of  murder, 
and  he  brings  error.    Affirmed. 

E.  S.  Counsellor,  of  Antonlto,  and  James 
D.  Pllcber  and  Albert  L.  Moses,  both  of  Ala- 
mosa, for  plaintiff  in  error.  Leslie  E.  Hub- 
bard, Atty.  Gen.,  and  Charles  Roach  and 
Clara  Roth  Moiszor,  Asst.  Attys.  Gen.,  for 
the  People. 

SCOTT,  J.  Ttae  plaintiff  in  error  was  con- 
victed of  the  murder  of  his  wife.  His  crime 
was  fixed  at  murder  in  the  second  degree, 
and  he  was  sentenced  accordingly.  There 
are  two  assignments  of  error  important  to 
consider.  The  first  is  the  admission  in  evi- 
dence of  the  dying  statement  of  the  deceased, 
and  the  second  relates  to  the  refusal  by  the 
court  to  give  an  Instruction  tendered. 

It  appears  that  at  the  time  of  the  homicide, 
the  accused  and  bis  wife  were  living  sepa- 
rate and  apart  from  each  other,  and  that  a 
suit  by  the  accused  for  divorce  was  then 
pending.  The  shooting  occurred  on  the  even- 
ing of  April  9,  1916,  at  about  8  o'clock,  and 
at  the  home  of  deceased.  Her  death  occur- 
red as  a  result  of  the  shooting,  on  the  morn- 
ing of  April  25. 1918. 

The  dying  statement  was  made  the  day  fol- 
lowing the  shooting.  The  record  does  not 
disclose  that  any  other  person  aside  from 
defendant  and  the  deceased  wife  witnessed 
the  shooting.  The  dying  statement  is  as  fol- 
lows: 

"I,  Mazlmlana  Lobato  de  Garcia,  make  this, 
my  dying  declaration,  being  on  the  point  or 
death  and  not  expecting  to  live:  I  was  at  home 
yesterday  afternoon  between  7  and  8  in  the  eve- 
ning. The  children  were  outside,  my  two  chil- 
dren. Leofredo  Garcia  came  to  the  door,  to 
the  step  before  the  door.  The  little  girl  cried, 
'There  comes  my  papa  now.'  I  opened  the  door, 
find   he  came   in   right   away.      When  he   was 


going  in  he  leaned  against  the  door,  and  I  no- 
Boed  he  had  a  pistol  in  his  back  pocket  on  the 
right  side.  He  came  to  the  middle  of  the  room, 
and  he  says  to  the  children,  speaking  to  the  boy, 
'Is  that  yon,  Leo?'  and  he  says  to  the  girl,  'la 
that  you,  Adelina?'  I  was  standing  inside  the 
room  on  the  right  side  of  the  door  when  I  heard 
him  talk  that  way  to  the  kids.  I  says,  'What  ia 
the  matter  with  you?"  When  I  said  that  I 
walked  about  two  or  three  steps  toward  him. 
and  he  stuck  his  hand  in  his  pocket,  where  be 
had  the  pistol.  Then  I  took  the  boy  inside  the 
door  of  the  same  room  and  tried  to  go  out, 
carrying  the  child  in  my  arms  and  walking  back- 
wards. I  went  oat  of  the  room  with  the  baby  in 
my  arms  and  walking  backwards.  He  went  oat 
after  me  and  stood  at  the  door  with  the  pistol 
in  his  hand  and  told  me,  'Turn  the  boy  loose.' 
I  went  outside,  and,  walking  backwards,  went 
towards  the  west.  He  followed  me,  trying  to 
get  behind  me— I  was  facing  him  all  the  time. 
About  three  feet  in  front  of  the  electric  Ught 
pole  in  front  of  the  door  he  came  up  to  me  in 
front  of  me  as  if  trying  to  take  the  child  away 
from  me.  There  he  throwed  his  right  arm  over 
my  shoulder  and  turned  me  with  my  face  to- 
wards the  north.  He  caught  hold  of  me  by  my 
shoulder  or  by  the  sleeve,  I  don't  remembw 
which,  and  pushed  me.  There  it  was  he  shot  at 
me  the  first  time,  hitting  me  in  the  bark  on  the 
left  side.  I  fell  then  and  dropped  the  child. 
I  felt  wounded,  and  I  took  bold  of  my  left  hand 
with  my  right  hand  and  raised  it.  I  came  mi- 
ning aU  the  road,  taking'  hold  of  my  arm. 
About  eight  or  nine  yards  from  where  he  gave 
me  the  first  shot  when  he  shot  me  on  the  left 
leg  below  the  knee  near  the  shoe.  Afterwards 
I  heard  two  more  shots,  hut  I  do  not  know 
where.  That  is  all— I  came  into  Mrs.  Dubor'a 
and  told  them  to  phone  to  the  doctor  and  to  the 
marshal.  He  had  threatened  to  kill  me  and 
the  children  before  one  time;  it  was  Novem- 
ber 0. 

"[Signed]    Mazlmlana  Lobato  de  Gaida. 
"Witness: 

"Henry  F.  Jordan. 

"Amarante  Lopes. 

The  deputy  district  attorn^  who  took  the 
statement  testified: 

"Q.  Is  it  your  lan^age  or  the  langnage  of 
the  deceased?  A.  It  is  the  language  of  the  de- 
ceased. Q.  How  did  you  happen  to  go  there  to 
get  this  statement?  A.  I  went  there  for  that 
purpose.  Q.  Ton  suggested  that  to  her,  did 
you?  A  No,  sir;  I  asked  her  if  she  wished  to 
make  any  statement.  She  looked  to  me  like  she 
was  sick,  and  her  words  were — I  asked  her  if  she 
desired  to  make  a  statement,  and  she  said  she 
did;  she  said  to  me  that  she  was  going  to  die 
and  was  not  going  to  live;  that  was  not  a  sag- 
gestion  on  my  part.  As  a  matter  of  fact,  she 
didn't  die  for  16  days  after  making  the  state- 
ment, but  she  told  me  she  was  going  to  die." 

The  attending  physician  testified  as  to  the 
character  of  the  wounds  and  as  to  the  fatal- 
ity of  the  same  as  follows: 

"On  the  9th  day  of  April  last  year  I  waa  call- 
ed to  the  home  of  Mrs.  Marcus  in  Antonlto, 
across  the  tracks,  and  found  Mrs.  Garcia  stand- 
ing in  the  front  room  with  blood  streaming  down 
the  front  of  her  body  and  the  back,  and  she 
was  in  a  very  nervous  condition.  I  made  an 
examination  of  the  wounds,  and  found  a  gunshot 
wound,  apparently  entering  below  the  shoulder 
blade  behind  and  emerging  in  front  under  the 
collar  bone;  in  the  leg,  a  gunshot  wound,  en- 
tering above  the  heel  about  the  mid  line,  and 
emerging  from  the  outside  of  the  leg,  I  think 
somewhat  below  the  media.  The  first  wound 
passed  through  the  skin,  the  fat,  the  muscles  of 
the  back  and  chest,  either  through  the  long, 
through  the  pleura  in  front,  either  through  or 
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1)etwe«n  th«  ribs  in  front,  ttrongh  the  mnacleB. 
fat,  and  skin.  This  wonld  cut  blood  yessels  of 
large  size.  I  continued  to  attend  the  deceased 
antil  her  death,  which  occurred  on  the  morning 
of  April  25,  1916,  at  about  7  o'clock." 

[1]  We  tblnk  that  under  tills  state  of  facts 
tbe  court  did  not  err  in  tlie  admission  of  tlie 
dying  statement  Tills  question  has  been 
considered  many  times  by  this  court,  and  the 
rale  is  perliaps  more  clearly  and  concisely 
stated  in  Brennan  v.  People,  37  Colo.  256,  86 
Pac  79,  than  in  any  other,  where  It  was 
said: 

"In  order  to  render  a  dying  dedaration  ad- 
missible in  eTidence,  tbe  declarant  muit,  at  the 
time  of  making  tbe  same,  be  conscious  of  im- 
pending death,  and  without  hope  of  recovery. 
This  may  be  shown,  not  only  by  what  the  in- 
jured person  said,  but  by  his  condition  and  the 
nature  and  extent  of  his  wounds.  Whether, 
from  all  the  circumstances  under  which  the 
statement  was  made,  it  satisfactorily  appears 
that  it  was  made  under  a  sense  of  impending 
death  is  a  question  exclusively  for  the  court  We 
think,  considering  the  statement  of  Mrs.  Lown- 
ey,  that  she  believed  she  was  m  a  dying  condi- 
tion and  about  to  die,  and  from  the  mortal  na- 
ture of  her  injuries,  she  was  aware  of  the  near 
approach  of  death,  and  consequently  her  state- 
ment was  made  under  that  sense  of  impending 
dissolution  that  leads  to  a  belief  in  its  truth, 
and  that  the  court  properly  admitted  it  in  evi- 
dence." 

Mrs.  Garcia  stated  in  the  presence 'of  sev- 
eral witnesses  that  she  was  going  to  die. 
The  wound  was  quite  apparently  mortal. 
There  Is  no  suggestion  that  either  deceased, 
or  any  bther  i>erson  at  the  time  or  afterward, 
had  any  hope  that  she  might  live. 

[t]  The  instruction  tendered  by  the  de- 
fendant and  refused  by  that  court  Is  as  fol- 
lows: 

"You  are  instructed,  gentlemen  of  the  Jury, 
that  if  a  husband  discovers  liis  wife  in  the  act 
of  sexual  intercourse  with  another,  or  discovers 
them  together  in  such  a  position,  or  under  such 
circumstances  as  to  indicate  with  reasonable  cer- 
tainty to  a  rational  mind  that  they  are  just  then 
committing,  or  are  abont  to  commit  or  had  just 
committed,  an  adulterous  act,  and,  enraged  and 
humiliated  for  the  wrong  kills  in  tbe  heat  of  pas- 
sion, either  the  woman  or  her  paramour,  the 
homicide,  on  account  of  the  grievous  nature  of 
the  provocation,  is  manslaughter  only." 

Thla  court  has  made  no  broader  statement 
of  the  law  In  this  respect  than  In  Jones  v. 
People,  23  Colo.  276,  47  Pac.  275,  where  It 
was  aald  that: 

"Tbe  UlUng  of  an  adulterer,  deliberately,  and 
upon  revenge,  is  murder;  but  where  a  man  finds 
another  in  the  act  of  adultery  with  his  wife, 
and  kills  him  or  her  in  the  first  transport  of 
passion,  he  is  only  guilty  of  manslaughter" 

— and  tbe  court  so  instructed  in  this  case. 
But  If  we  were  to  admit  tbe  Instruction  ten- 
dered as  a  correct  statement  of  the  law  In 
tbe  abstract  tlie  testimony  did  not  require 
that  It  should  be  given  in  this  case.  There 
was  no  testimony  olfered  tending  to  show 
that  the  defendant  found  the  wife  In  tbe  act 
of  adultery,  or  that  he  discovered  her  with 
another  man  In  such  a  position  or  under  such 
drcumstances  as  to  Indicate  with  reasona- 
ble certainty  to  a  rational  mind  that  they 


were  just  committing',  or  were  abont  to  com- 
mit or  liad  Just  committed  an  adulterous  act 
Sufficient  appears  from  the  record  to  make  It 
probable  that  theretofore  the  defendant  had 
information  to  Justify  a  suspicion,  if  not  a 
conviction,  that  his  wife  liad,  prior  to  the 
time  In  question,  maintained  illicit  relations 
with  Qulntana.  But  it  is  well  settled  that 
suspicion,  or  even  knowledge  of  prior  acts 
of  adultery,  are  not  sufficient  to  reduce  the 
offense  to  one  of  manslaughter. 
The  Judgment  is  affirmed. 

WHITB  and  TELLBB,  JJ«  dissent 


(H  Hont  SM) 

STATE  ex  reL  CAMPBELL  et  al.  v.  STEW- 
ART, Governor,  et  al.    (No.  4202.) 

(Supreme  Court  of  Montana.    March  27,  1918.) 

1.  STATtms    «=3ll9(3)    —    Subjects    and 

TiTLKS. 

Laws  1918  (Ex.  Sess.)  e.  21,  entitled  "An 
act  appropriating  the  sum  or'  |5(X),(X)0  to  be 
"expended  by  tbe  Montana  council  of  defense  in 
aiding  and  aasieting  the  United  States  in  carry- 
ing on  and  prosecuting  the  war  now  existing 
between  the  United  States  and  the  German  and 
Austrian  Empires,"  designating  the  purposes 
for  which  such  appropriation  may  be  expended, 
authorizing  the  state  board  of  examiners  to 
issue  bonds  or  warrants  in  excess  of  tbe  consti- 
tuti<mal  limit  of  indebtedness,  to  make  ruler 
and  regulations  governing  the  expenditure  and 
make  temporary  loans,  etc.,  contains  only  one 
subject,  clearly  expressed  in  its  title,  as  required 
by  Const  art  6,  |  23. 

2.  Statutes  «=>107(7)  —  Appbopriation  — 
ScPASATB  Bill. 

The  act  is  not  subject  to  tbe  objection  that 
it  "appropriates  money,  but  sncb  appropriation 
is  not  made  by  a  separate  bill  expressing  one 
subject"  "  required  by  Const  art  6,  {  33. 

8.  States  4=3ll9— AppBOPaiATioir  fob  Wab 
PUBPOSKS— Statutb— Validitt. 
Said  act  is  not  in  violation  of  (Tonst  art 
6, 1  35,  forbidding  appropriations  for  charitable, 
industrial,  educational,  or  benevolent  purposes 
to  any  person,  corporation,  or  community  not 
under  the  absolute  control  of  the  state. 

4.  States  «=>119— Irdcbtkdnebs— Pubposx. 

Laws  1918  (Ex.  Sess.^  c  21,  If  1-14,  appro- 
priating money  for  aiding  and  assisting  the 
United  States  in  carrying  on  the  present  war 
and  authorizing  an  expenditure  of  such  money 
for  the  purpose  of  encouraging  those  engaged  in 
agricultural  pursuits,  does  not  authorize  the 
state  to  give  or  extend  its  credit  or  make  gifts 
or  donations  to  individuals,  associations,  or 
corporations,  in  violation  of  Coast,  art  13,  f  1, 
the  right  to  assist  the  United  States  in  war  be- 
ing expressly  recognized  as  a  proper  and  prob- 
able occasion  for  the  use  of  state  funds  by  ar- 
ticle 12,  I  12. 

5.  States  «=s>115— Indebtedness— Pubpobe. 

Laws  1918  (Ex.  Sess.)  c  21,  ||  1-14,  ap- 
propriating money  for  assisting  the  United 
States  in  war  and  authorising  the  issuance  of 
trands  in  excess  of  tbe  constitutional  limit  of 
indebtedness,  is  not  in  violation  of  Const  art 
12,  I  12,  forbidding  expenditures  in  excess  of 
such  amount  except  for  "appropriations  or  ex- 
penditures to  suppress  insurrection,  defend  the 
state,  or  assist  in  defending  the  United  States 
in  time  of  war." 
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6.  States  €=3131  —  Pobijo  IwiBBBTBDNESS  — 
PuBPosE  rOB  Which  It  hat  bk  Inoubbed— 
"Debt  " 

Laws"  1918  (Ex.  Sess.)  c.  21,  fj  1-14,  does 
tot  create  a  "debt"  within  Const,  art.  13,  i 
•i,  forbidding  the  creation  of  a  debt  without 
providing  by  irrepealable  law  for  the  l«vy  of  a 
tax  until  the  indebtedness  therein  provided  shall 
have  been  full;  paid  or  discharged. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Debt] 

7.  CONSTITTmONAt  LAW  ^=»48— Detebmina- 
TION   OF  VALIDITT— PBEStrMPTIONS. 

No  act  of  the  Legislature  will  be  pronounc- 
ed unlawful  unless  its  nullity  is  made  manifest 
beyond  a  reasonable  doubt;  doubt  alone  being 
insufficient  to  overturn  an  act  of  the  Legisla- 
ture. 

Proceedings  by  the  State,  on  relation  of 
Will  A.  Campbell  and  others,  against  Samuel 
y.  Stewart,  Governor,  and  others,  as  mem* 
hers  of  the  State  Board  of  Examiners  and 
others.  Demurrer  to  complaint  sustained, 
and  decree  of  dismissal  entered. 

Gunn,  Rasch  &  Hall,  H.  S.  Hepner,  W.  T. 
Plgott,  Wm.  Scallon,  O.  W.  McConnell,  and 
C.  B.  Nolan,  all  of  Helena,  for  relators. 
Frank  Woody,  of  Missoula,  and  S.  O.  Ford, 
of  Helena,  for  respondents. 

SANNEB,  J.     Suit  to  enjoin  the  Issuance 

and  sale  of  bonds  under  the  authority  of 

chapter   21,    Extra    Session    Laws   of   1918, 

.known  as  the  War  Defense  Act    The  title  of 

the  act  is  as  follows: 

"An  act  appropriating  the  sum  of  five  hundred 
thousand  dollars  to  be  expended  by  the  Montana 
council  of  defense  in  aiding  and  assisting  the 
United  States  in  the  carrying  on  and  prosecut- 
ing of  the  war  now  existing  between  the  United 
States  and  the  German  and  Austrian  Empires; 
designating  the  purposes  for  which  such  appro- 
priation may  be  expended  by  the  Montana  coun- 
cil of  defense;  authorizing  the  state  board  of 
examiners  to  issue  bonds  or  warrants  in  excess 
of  the  constitutional  limit  of  indebtedness  and 
to  levy  a  tax  upon  all  property  in  the  state 
subject  to  taxation  for  the  purpose  of  paying 
the  indebtedness  so  incurred,  and  the  payment 
of  the  interest  thereon;  authorizing  the  Mon- 
tana council  of  defense  to  make  and  adopt  rules 
and  regulations  governing  the  expenditure  of 
such  money  and  to  enter  into  any  and  all  con- 
tracts which  the  Montana  council  of  defense 
may  deem  necessary  and  proper  in  connection 
with  the  expenditure  thereof;  and  authorizing 
the  state  board  of  examiners  to  make  temporary 
loans  for  such  sum  or  sums  as  may  be  necessary 
to  meet  such  appropriation  when  there  is  in- 
sufficient unappropriated  money  in  the  state 
treasury  in  the  war  defense  fund  for  such  pur- 
pose." 

■  The  pertinent  provisions  of  the  act  are: 

"Section  1.  The  board  of  examiners  of  the 
state  of  Montana  is  hereby  authorized  and  em- 
powered to  borrow  any  sum  of  money  in  an 
aniount  not  exceeding  five  hundred  thousand 
dollars  upon  the  credit  of  the  state  of  Mon- 
tana, and  there  is  hereby  appropriated  five  hun- 
dred thousand  dollars .  or  so  much  thereof  as 
may  be  necessary  out  of  the  receipts  of  any 
such  loan  or  loans  so  made,  under  the  provisions 
of  this  act  for  the  purpose  of  aiding  and  assist- 
ing the  United  States  in  carrying  on  and  prose- 
cuting the  war  and  for  repelling  invasion  and 
suppressing  insurrection. 
"Sec.  2.  The  money  hereby  appropriated  may 


be  expended  by  tlie  Montana  council  of  defense^ 
with  the  approval  of  the  state  board  of  exam- 
iners, by  loan,  for  the  purpose  of  encouraging, 
aiding  and  assisting  those  engaged  in  agricultur- 
al pursuits,  in  procuring  seed,  m  planting,  sow- 
ing, raising  and  harvesting  crops,  and  in  procur- 
ing labor  and  assistance  necessary  for  such 
purposes,  for  the  purpose  of  encouraging,  aiding 
and  assisting  farmers  and  stock  growers  in  pro- 
curing live  stock  and  feed  for  the  same,  and 
in  raising  live  stock,  and  in  procuring  labor  and 
assistance  necessary  for  such  purposes,  and  for 
the  purpose  of  transporting  and  aiding  and 
assisting 'in  the  transportation  and  marketing 
of  crops  and  live  stock,  to  the  end  (hat  the  food 
supplies  of  the  nation  may  be  sufficient  and  ade- 
quate for  the  support  of  its  armies,  and  for  all 
other  purposes  public  exigencies  may  require  for 
the  8up_port,  aid  and  assistance  of  the  United 
States  in  carrying  on  and  prosecution  of  such 
war." 

"Sec.  7.  The  board  of  examiners  of  the  state 
of  Montana  is  hereby  empowered  and  authoriz- 
ed to  issue  bonds  or  warrants  in  a  sum  not  ex- 
ceeding five  hundred  thousand  dollars  at  an 
interest-bearing  rate  not  to  exceed  Ax  per  cent 
per  annum  and  upon  such  other  terms  and  con- 
ditions as  such  board  may  deem  wise,  proper 
and  necessary  to  obtain  funds  sufficient  to  meet 
any  loans  or  expenditures  made  under  the  pro- 
visions of  this  act:  Provided,  however,  that  the 
life  of  any  such  bonds  issued  shall  not  be  great- 
er than  five  years  and  may  be  redeemed  at  any 
interest-paying  period  or  within  thirty  days 
thereafter." 

"Sec.  14.  This  act  and  all  of  its  provisions 
is  for  the  purt>08e  of  aiding  and  assisting  the 
United  States  in  carrying  on  and  prosecuting 
the  war  now  existing  between  the  United  States 
and  the  German  and  Austrian  Empires  and  all 
other  enemies  and  to  repel  invasion  and  suppress 
insurrection,  and  for  no  other  purpose." 

The  complaint  avers  that  pursuant  to  said 
act  the  defendants,  proceeding  as  the  state 
board  of  examiners,  have  resolved  to  issuer 
have  advertised  that  they  will  offer  for  sale, 
and  do  threaten  to  issue  and  sell  bonds  of 
the  state  in  the  sum  of  $500,000,  to  be  dated 
March  20,  1918,  bearing  interest  at  six  per 
cent,  interest  payable  semiannually,  said 
bonds  to  be  due  in  five  years,  but  redeemable 
at  the  option  of  said  board  or  within  30  days 
after  any  interest-bearing  period;  that  the 
act  above  mentioned  and  pursuant  to  which 
the  defendants  are  proceeding  is  void  as  in 
contravention  of  the  provisions  of  sections 
23  and  38  of  article  6,  section  35  of  article 
5,  section  12  of  article  12,  section  1  of  article 
13,  and  section  2  of  article  13  of  the  state 
Constitution ;  and  that  the  relators,  as  tax' 
payers,  will  be  greatly  and  irreparably  in- 
jured and  damaged,  should  said  bonds  be 
sold  and  delivered  to  the  purchasers  thereof. 

Responsive  to  an  order  to  show  cause,  the 
defendants  have  appeared,  and  by  general 
demurrer  they  join  issue  upon  the  question 
of  ^aw  now  before  us,  to  wit,  whether  the 
act  is  contrary  to  the  Constitution  in  the 
respects  alleged. 

We  desire  at  the  outset  to  express  to  coun- 
sel of  record  our  appreciation  of  their  ef- 
forts to  aid  us  In  the  solution  of  this  prob- 
lem. We  likewise  wish  to  disclaim  any  view 
that  the  Constitution  of  this  state  is  in  al>ey- 
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ance  because  tbe  nation  Is  at  war,  or  that 
the  Oonstltution  Is  Inadequate  to  serve  the 
state  at  such  a  time,  or  that  the  exigency 
tastiSes  or  has  called  forth  any  canon  of 
constrnctlon  not  aiipUcable  In  a  season  of 
"profoundest  peace."  Whatever  Is  legally 
done  by  any  public  agency  at  any  time  must 
be  done  either  with  the  sanction  or  without 
the  Inhibition  of  the  CJonstltntlon;  for,  Uk« 
the  national  charter,  It  "Is  a  law  for  rulers 
and  people,  equally  In  war  and  peace,  and 
•  •  •  no  doctrine  Involving  more  perni- 
cious consequences  was  ever  Invented  by  the 
wit  of  man  than  that  any  of  Its  provisions 
can  be  suspended"  without  Its  authority  for 
any  reason.  In  re  McDonald  et  al.,  49  Mont. 
454,  143  Pac.  947,  L.  B.  A.  1915B,  988,  Ann. 
Cas.  1916A,  1166;  Ex  parte  MUUgan,  4  Wall. 
2,  18  Ia  Ed.  281.  So  premising,  we  come  to 
the  matter  In  hahd. 

[1,  2]  1.  The  respects  In  which  It  Is  alleged 
that  sections  23  and  33  of  article  S  have  been 
contravened  are: 

"That  said  act  contains  more  than  one  sub- 
ject, and  each  of  tbe  subjects  is  not  clearly  ex- 
pressed in  the  title,"  and  "said  act  appropriates 
money,  but  such  appropriation  is  not  made  by 
a  separate  bill  embracing  one  subject." 

Upon  argument  these  objections  were 
abandoned,  and  we  think  properly  so,  be- 
c&nse  they  are  groundless.  Assuming  that 
the  act  Is  one  of  appropriation,  such  appro- 
priation is  for  only  one  subject,  clearly  Indi- 
cated in  both  the  title  and  the  body  of  the 
act,  namely,  "to  assist  the  United  States  In 
carrying  on  and  prosecuting  the  war  now 
existing  between  the  United  States  and  the 
German  and  Austrian  Empires."  This  is  a 
particular  purpose,  defined  as  well  as  it  can 
be.  The  other  danses  of  the  title  and  the 
other  provisions  of  the  act  have  to  do  with 
ways  and  means  for  carrying  out  such  pur- 
pose; they  are  not  separate  purposes,  and 
thus  do  not  render  the  act  obnoxious  to  the 
sections  referred  to.  State  ex  reL  Hay  v. 
Aldersou,  49  Mont.  387,  142  Pac.  210,  Ann. 
Cas.  1916B,  39;  Hill  v.  Kae,  52  Mont  378, 
158  Pac.  826,  L.  R.  A  1917A,  495,  Ann.  Cas. 
1917E,  210. 

[3]  2.  Nor,  with  equal  propriety,  do  the 
relators  place  any  reliance  upon  the  alleged 
departure  from  section  35  of  article  5.  That 
section  forbids  appropriations  for  "chari- 
table. Industrial,  educational  or  benevolent 
purposes  to  any  person,  corporation  or  com- 
munity not  under  the  absolute  control  of  the 
state."  This  is  manifestly  not  such  an  ap- 
propriation, and  the  mere  fact  that  the  mon- 
eys may  be  effective  through  individuals,  as- 
sodatious  cr  corporations  in  certain  ways 
does  not  mal:e  it  so.  State  ex  reL  Cryder- 
man  v.  Wienrlch,  64  Mont ,  170  Pac.  942. 

[4]  3.  The  same  considerations  avail  to 
clear  the  act  of  any  repugnance  to  section  1 
of  article  18.  This  Is  primarily  not  an  act 
"to  authorize  the  state  to  loan,  give  or  ex- 
tend its  credit  to  or  tn  aid  of  individuals, 
associations  or  corporations,"  nor  "to  make 


donations  or  {gifts  to  Individuals,  associa- 
tions or  corporations,"  no*  "to  loan  state 
fnnds  to  or  In  aid  of  Individuals,  associa- 
tions or  corporations,"  nor  to  authorize  the 
"use  of  public  funds  or  moneys  of  the  state 
for  private  purposes."  On  the .  contrary,  if 
it  is  any  of  these  thtn^  it  is  so  only  sec- 
ondarily or  Incidentally.  The  purpose  of  tbe 
act,  as  apparent  on  Its  face  and  as  empha- 
sized In  section  14,  Is  the  most  public  one 
that  could  well  be  Imagined.  City  of  Lowell 
V.  Oliver,  8  Allen  (Mass.)  247;  lireeland  v. 
Hastings,  10  Allen  (Mass.)  670;  Franidln  ▼. 
Board  of  Examiners,  23  Cal.  173;  People  v. 
Pacheco,  27  Gal.  176.  O^e  United  States  Is 
at  war,  and  to  assist  the  United  States  in 
war  Is  expressly  recognized  by  tbe  Consti- 
tution as  a  proper  and  probable  occasion  for 
the  use  of  state  fnnds  (Const.  J  12,  art  12). 
Moreover,  this  state,  as  one  of  the  United 
States,  is  at  war.  When  aiding  the  United 
States,  this  state  but  defends  Itself,  and  thus 
exercises  the  highest  attribute,  as  it  observes 
the  most  solemn  duty,  of  sovereignty.  That 
in  pursuing  this  public  purpose  the  state, 
through  its  Legislature,  may  adopt  or  pre- 
scribe any  mode  or  means  reasonably  adapt- 
ed to  accomplish  such  purpose  is  too  well 
settled  for  debate.  And  if  It  be  true  that  an 
"army  travels  on  Its  stomach,"  then  to  en- 
large the  food  production,  as  this  act  de- 
signs, is  as  essential  and  Important  an  aid 
to  war  as  the  furnishing  of  munitions  or  the 
equipping  of  men.  The  events  of  the  past 
three  years,  as  of  all  previous  history,  bear 
eloquent  testimony  to  the  vast,  If  not  para- 
mount Ims>ortance  of  food  production,  not 
only  for  armies  but  for  the  people  behind 
the  armies,  as  a  measure  of  war ;  and  though 
in  the  last  analysis  such  production  harliis 
back  to  the  "individual,  association  or  cor- 
poration," and  though,  to  stimulate  such  pro- 
duction, either  gifts  or  loans  are  employed, 
the  outstanding  and  controlling  public  pur- 
pose Is  the  end  that  Justifies  and  validates 
the  means.  State  ex  rel.  Cryderman  v.  Wien- 
rlch, supra ; .  Daggett  v.  Colgan,  92.  Cal.  53, 
28  Pac.  51,  14  L.  R..A.  474,  27  Am.  St  Rep. 
95;  Norman  v.  Kentucky  Board,  etc,  93  Ky. 
537,  20  S.  W.  901,  18  L.  K.  A.  556. 

[6]  4.  We  come  then  to  the  provisions  of 
section  12,  article  12,  and  these,  so  far  from 
being  violated  by  the  act  before  us,  are  In  a 
aeaae  the  warrant  for  Its  existence.  Tlila 
section  provides: 

"No  appropriation  shall  be  made  or  any  ex- 
penditures authorized  by  the  LegislatiTe  As- 
sembly whereby  the  expenditures  of  the  state 
during  any  fiscal  year  shall  exceed  the  total 
tax  then  provided  for  by  law,  and  applicable 
to  such  appropriation  or  expenditure,  unless  the 
Legislative  Assembly  making  such  appropria- 
tion shall  provide  for  levying  a  sufficient  tax, 
not  exceeding  the  rate  allowed  in  section  9  of 
this  article,  to  pay  such  appropriations  or  ex- 
penditures within  such  fiscal  year.  This  pro- 
vision shall  not  apply  to  appTopriations  or  ex- 
penditures to  suppress  insurrection,  defend  tbe 
state,  or  assist  in  defending  the  United  States 
in  tiiae  of  war." 
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If  this  yeiy  dear  language  has  any  mean- 
ing. It  Is  that,  whereas  i  the  legislative  power 
over  appropriations  and  expenditures,  un- 
limited save  as  restricted  by  the  Constitu- 
tion, Is  in  fact  restricted  as  above  set  fortli, 
such  restriction  does  not  apply  to  appropria- 
tions or  expenditures  to  suppress  Insurrec- 
tion, defend  the  state,  or  assist  in  defending 
the  United  States  In  time  of  war;  and  there- 
fi>re,  for  such-  purposes,  the  power  of  the 
Legislature  stands  without  limit  or  restric- 
tion. People  V.  Facheco,  supra ;  In  re  State 
Board  of  EquallzaUon,  24  Colo.  446,  61  Pac. 
493.  So,  conceding  that  the  act  before  us 
does  not  attempt  to  meet  the  restriction 
above  set  forth,  its  validity  is  unafTected  by 
that  fact,  because,  if  it  is  an  act  of  appro- 
priation, the  appropriation  is  for  purposes 
which  take  it  out  of  the  range  of  the  restric- 
tion. Is  this,  then,  an  act  of  appropriation? 
We  think  it  is  both  an  act  of  appropriation 
and  an  act  to  authorize  expenditures.  'Its 
title  proclaims  it  as  "an  act  appropriating 
the  sum  of  $500,000.  "  •  •  •  designaHng 
the  purposes  for  which  such  appropriation 
may  be  expended" ;  and  this  proclamation 
is  borne  out  by  the  language  of  section  1, 
"There  is  hereby  appropriated,"  and  of  sec- 
tion 2,  "The  money  hereby  appropriateu  may 
be  expended,"  etc.,  and  of  section  6,  "Hie 
Montana  council  of  defense  shall  adopt  rules 
•  •  •  governing  •  •  •  the  expenditure 
of  the  money  hereby  appropriated,"  and  of 
section  9,  "The  money  appropriated  by  this 
act  bhall  be  credited,"  etc.,  and  of  section 


11,  "Any  premiums  required 


may 


be  paid  out  of  the  money  appropriated  by 
this  act,"  and  of  section  12,  "The  Montana 
council  of  defense  shall  keep  ••♦  ac- 
counts •  •  •  of  the  money  hereby  ap- 
propriated," and  of  section  14,  "Upon  the 
termination  of  such  war  the  power  «  •  • 
to  expend  the  money  hereby  appropriated 
shall  cease,"  etc.  Indeed,  there  is  nothing  at 
all  to  suggest  that  the  act  is  not  an  act  of 
appropriation  save  the  absence  of  funds  in 
hand  to  meet  it,  and  the  first  clause  of  the 
act,  granting  authority  to  the  board  of  ex- 
aminers to  borrow  whatever  sum,  not  ex- 
ceeding the  amount  of  the  appropriation, 
necessary  to  create  a  fund  to  answer  to  the 
appropriation.  But  it  Is  entirely  clear  that 
neither  of  these  sufiSces  to  characterize  the 
act  as  other  than  an  appropriation.  Its  pur- 
pose is  to  defend  the  state  and  to  assist  in 
the  defense  of  the  United  States,  and  by  the 
very  language  of  section  12,  article  12,  such 
a  purpose  may  be  served  by  an  appropriation 
which  has  no  funds  behind  it  nor  any  provi- 
sion to  furnish  such  a  fund  through  taxa- 
tion. Obviously  the  appropriatlcm  la  made  to 
be  used,  but  not  even  the  state  can  spend 
money  which  It  does  not  possess;  and  the 
only  way  the  money  not  possessed  can  be 
gotten  is  by  taxing  or  borrowing.  If,  then, 
the  Legislature  can,  under  the  Constitution, 
make  an  appropriation  for  war  purposes, 
without  a  fund  and  without  a  tax  to  furnish 


the  fund,  it  mnst  be  possible  for  that  body 
to  make  an  appropriation,  authorizing  any 
proper  public  agency  to  procure  so  much  of 
the  money  as  may  be  required  by  borrowing 
It;  and  this  is  the  otB.ce  performed  by  the 
first  clause  of  the  act,  elaborated  later  in 
section  7  of  the  act 

[I]  5.  This  brings  us  to  the  last  objectloii. 
viz.  that  the  act  creates  a  debt  without  pro- 
viding by  irrepealable  law  "for  the  levy  of  a 
tax  sufficient  to  pay  the  interest  and  to  ex- 
tinguish the  principal  of  such  debt,  wltbin 
the  time  limited  by  such  law  for  the  pay- 
ment thereof."  If  this  act  creates  a  debt 
within  the  meaning  of  this  section,  then  nn- 
doubtedly  it  Is  void,  for  no  provision  such, 
as  this  section  requires,  is  made.  But  to  sus- 
tain this  objection  would  be  to  nullify  all  we 
have  Just  said;  for  if  the  Legislature  can 
make  an  appropriation  for  war  purposes 
without  funds  and  without  a  levy  of  taxes 
to  meet  the  appropriation,  by  authorizing 
the  creation  of  such  fund  by  borrowing.  It 
cannot  be  that  the  very  thing  not  necessary 
for  the  appropriation  is  necessary  to  create 
the  fund  to  make  the  appropriation  effective. 
It  should  be  noticed  that  the  act  does  not 
in  terms  create  a  debt  nor  authorize  the  crea- 
tion of  a  liability  in  a  sum  certain.  It  em- 
powers the  board  of  examiners  to  borrow 
"any  sum  not  exceeding  $500,000,"  to  "isane 
bonds  or  warrants  in  a  sum  not  exceeding 
$500,000  at  an  interest-bearing  rate  not  to 
exceed  six  per  cent."  upon  such  terms  and 
conditions  "as  such  board  may  deem  wise, 
proper  and  necessary,"  provided  "the  life  at 
any  sutih  bond  issue  shall  not  be  greater  than 
five  years  and  may  be  redeemed  at  any  In- 
terest-bearing period  or  within  thirty  days 
thereafter."  How,  under  these  provisions, 
could  the  Legislature  comply  with  section  2 
of  article  13.  Vvhat  part  of  the  appropria- 
tion would  be  needed,  what  amount  would  be 
borrowed,  what  bonds  or  warrants  would  be 
issued,  what  Interest  they  would  bear,  what 
time  they  would  run,  were  all  unknown 
quantities;  yet  all  quantities  requisite  to 
the  provision  demanded  by  section  2  of  article 
13.  Must  we  then  conclude  that  for  this 
very  reason  the  act  is  void,  notwithstanding 
the  power  recognized  by  section  12  of  article 
127  Or  must  the  answer  be  that  this  act 
does  not  create  a  debt  within  the  meaning 
of  section  2  of  article  13?  The  latter,  we 
think,  must  be  the  answer,  because  the  very 
terms  of  the  section  imply  and  contemplate 
a  specific  obligation  created  by  the  Legisla- 
ture Itself,  of  such  a  character  that  com- 
putation will  disclose  In  advance  what  tax 
levy  is  requisite  to  pay  the  interest  on  and 
to  extinguish  the  debt  at  its  certain  maturity. 
As  aptly  said  by  counsel: 

"It  would  be  idle  to  assume  that  the  Le^u- 
lature  should  provide  for  the  payment  of  an  in- 
debtedness of  $500,000  when  no  such  indebted- 
ness might  come  into  existence  at  alL  Whetbo' 
$500,000  would  be  expended  or  a  less  amount 
depends  entirely  u^n  the  action  of  the  council 
and  depends  likewise  upon  the  continuance  of 
the  war.    It  la  possible  that  the  war  may  termi- 
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nate  without  |30,000  of  this  money  bein^  in- 
vested or  expended,  end  the  anomalous  situa- 
tion would  be  presented  that  taxes  would  be 
collected  to  pay  $500,000  indebtedness  when  as 
a  matter  of  fact  only  $80,000  of  indebtedness 
had  been  contracted." 

[7]  In  reaching  oar  conclasion  we  need  not 
assert  that  we  are  altogether  free  from 
doubt;  but  doubt  Is  not  sufficient  to  over- 
tarn  an  act  of  the  Leglslatore.  In  the  case 
of  a  statute  assailed  as  anoonstitotlonal, 
we  stand  committed  to  the  rule  that  no  such 
enactment  will  be  pronounced  Invalid  unless 
Its  nullity  is  made  manifest  beyond  a  rea- 
sonable doubt  Spratt  v.  Helena  Power,  etc, 
Co.,  37  Mont  60,  91  Pac.  631;  State  ex  rel. 
Hay  T.  Alderson,  supra.  In  respect  of  the 
act  before  oa  we  cannot  say  that  this  has 
been  done;  on  the  contrary,  our  views  in- 
cline us  to  hold  that  it  Is  a  valid  exercise  of 
the  legislative  power,  and  that  the  bonds 
proposed  to  be  Issued  pursuant  to  its  provi- 
sions will  become  legal  charges  against  the 
state: 

The  demurrer  to  the  complaint  is  therefore 
sostained,  and,  as  we  are  advised  that  the 
relators  cannot  plead  to  farther  effect  a  de- 
cree of  dlsmlBsal  must  be  entered.  So  order- 
ed. 

BEANTLY,  O.  J,  and  HOIiLOWAT,  J., 
ooncar. 


(M  Mont  tm      

In  re  WHITD. 


(No.  4151.) 


(Supreme  Court  of  Montana.    Mardi  11,  1018.) 

1.  Attobnkt  Ain>  CLiKirr  «=>11— PaAonoiRa 
Law— What  Constitutks. 

One  who  advertised  himself  as  a  lawyer  and 
appeared  in  the  district  court  with  the  court's 
permission  as  an  attorney  in   two  cases,  was 

Sracticing  law  within  Laws  1917,  &  90,  i  1, 
efining  "practicing  law,"  and  in  so  doinz  witb- 
oat  having  been  admitted  to  practice  he  was 
coilty  of  contempt  of  court 

2.  Attobnct  and  Clunt  «3»11— PBAonoiiro 
Law— What  CONBrrruTES. 

Where  one  who  bad  not  been  admitted  aa 
a  member  of  the  bar  received  permisaion  of  the 
district  Judge  to  appear  in  cases  for  a  short 
time  pending  his  admiesion  to  the  bar  and  did 
try  cases,  he  was  in  contempt  under  Rev.  Codes, 
i  638&  since  permission  may  be  granted  to  a 
nonresident  attorney  of  another  state  to  appear 
and  conduct  a  particular  case,  but  not  to  ap- 
pear generally,  under  Laws  1911,  c.  13,  |  1,  so 
that  the  judge's  permission,  though  in  pallia- 
tion of  the  offense,  is  no  excuse. 

On  petition  by  the  Attorney  General,  H.  P. 
White  was  cited  to  show  cause  why  he  should 
not  be  punished  as  for  a  contempt  for  prac- 
ticing law  without  first  having  been  admit- 
ted to  the  bar.  Respondent  adjudged  in 
contempt 

BRANTLT,  O.  3.  On  December  4,  1917, 
tbe  Attorney  General  of  the  state  filed  with 
the  clerk  of  this  court  a  petition,  reciting 
tliat  H.  P.  White,  the  respondent,  a  resident 
ot  the  town  of  Troy  in  Lincoln  county,  "is 


holding  himself  out  as  an  attorney  at  law 
by  advertisement  and  otherwise,  and  practic- 
ing the  profession  of  an  attorney  and  coun- 
selor at  law  in  said  town  of  Troy  and  county 
of  Lincoln,  without  first  having  been  admit- 
ted to  do  BO  by  this  court"  and  asking  that 
a  citation  issue  under  the  seal  of  this  court 
requiring  the  said  White  to  appear  and  show 
cause  why  he  should  not  be  punished  as  for  a 
contempt  The  petition  was  supported  by  the 
affidavits  of  B.  F.  Maiden  and  Graham 
Fletcher,  attorneys  and  counselors  at  law 
residing,  respectively,  at  Libby  and  Troy  in 
LincoUi  county,  the  former  being  also  the 
county  attorney,  and  George  B.  Davis,  a  Jus- 
tice of  the  peace  residing  at  Troy.  In  re- 
sponse to  a  citation  directing  him  to  appear 
and  show  cause  why  he  should  not  be  pun- 
ished, the  respondent  filed  an  answer,  which 
denied  certain  of  the  material  allegations 
in  the  affidavits,  admitted  others,  and  thMi 
pleaded  in  avoidance  that,  l>efore  he  appeared 
in  the  district  court  he  had  obtained  permis- 
sion to  do  so  from  Hon.  T.  A.  Thompson,  tbe 
presiding  Judge.  The  court  thereupon  ap- 
pointed James  M.  Blackford,  Esq.,  an  at- 
torney and  counselor  at  law  residing  at  Lib- 
by, to  hear  the  evidence  submitted  and  to 
report  the  same  with  bis  findings  of  fact  to 
this  court.  This  has  been  done,  and  the  mat- 
ter is  now  submitted  for  decision. 

The  referee  found  the  charges  contained  In 
the  petition  and  affidavits  fully  established 
by  the  evidence,  and  reported :  Tbat  daring 
the  year  1917  tbe  respondent  not  having 
been  admitted  to  practice  law  In  the  state 
of  Montana  or  In  any  other  state,  appeared 
as  an  attorney  of  record  In  the  district  court 
of  Lincoln  county  in  two  canses,  numbered, 
respectively,  400  and  409,  by  filing  papers 
therein  In  behalf  of  defendants;  that  during 
the  same  time  he  advertised  bimself  as  a 
lawyer  in  the  local  newspaper  in  Troy,  on  let- 
ter heads  used  by  him  in  his  correspondence 
and  by  a  sign  displayed  In  front  of  his  of- 
fice which  he  maintained  in  the  town  of  Troy; 
that  he  appeared  in  the  district  court  on  two 
different  occasions,  representing  defendants 
in  the  causes  mentioned,  but  that,  before  do- 
ing so,  he  had  obtained  the  permission  of 
the  presiding  Judge;  that  such  permission 
had  been  granted  by  reason  of  the  fact  that 
the  presiding  Judge  assumed  tba't  the  re- 
spondent had  been  regularly  admitted  to 
practice  law  in  the  state  of  Idaho,  and  there- 
fore might  by  courtesy  be  granted  tbe  priv- 
ilege to  practice  until  he  could  be  admitted 
by  this  court;  and  that  thereafter  the  re- 
spondent also  attempted  to  represent  a  de- 
fendant la  a  criminal  cause  entitled,  "State 
of  Montana  v.  Charles  Dixon,"  but  that  upon 
objection  of  county  attorney  B.  F.  Maiden, 
the  presiding  Judge  refused  to  permit  him  to 
appear  for  that  purpose,  and  thereupon  he 
refrained  from  any  further  appearance  In  the 
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district  court  of  tbat  or  any  otbar  county. 
The  referee  further  found  that  the  respond- 
ent did  not,  by  any  direct  misrepresentation, 
mislead  the  presiding  judge  Into  the  assump- 
tion that  he  bad  been  admitted  to  practice  In 
Idaho. 

[1]  It  cannot  be  Questioned  that  in  engag- 
ing In  the  activities  he  did  respondent  was 
engaged  in  practicing  law  In  the  district 
court  of  Lincoln  county.  Laws  1917,  c.  90, 
II;  In  re  Bailey,  60  Mont  366, 146  Pa<S.  1101, 
Ann.  Gas.  1917B,  1198.  Neither  can  It  be 
questioned  that  In  thus  engaging  in  the  prac- 
tice he  was  gulky  of  contempt  of  this  court. 
After  full  and  careful  consideration  of  the 
provisions  of  the  statute  on  the  subject,  this 
was  so  decided  in  the  Bailey  Case,  supra. 
We  are  entirely  satisfied  with  the  conclusion 
therein  reached,  and  will  not  enter  upon  an 
examination  of  the  subject  again. 

[2]  The  respondent  assumes  that  the  per- 
mission granted  him  by  Judge  Thompson  to 
practice  until  he  should  be  regularly  admit- 
ted by  order  of  this  court  ought  to  absolve 
him  entirely  from  the  charge  of  contempt, 
and  hence  that  he  should  not  be  subject  to 
punishment.  It  is  sufficient  answer  to  this 
8Uggesti(»  to  call  attention  to  the  fact  that 
a  district  Judge  is  entirely  without  authority 
to  grant  any  one  the  privilege  of  appear- 
ing in  the  court  over  which  he  presides,  to 
represent  a  client,  unless  he  is  a  nonresident 
of  this  state,  and  has  been  admitted  to  prac- 
tice in  the  highest  courts  of  the  state  in  which 
he  resides^  and  then  only  upon  motion  of  a 
member  of  the  bar  of  this  state.  Permission 
may  be  granted  such  an  attorney  to  appear 
and  conduct  a  particular  case,  but  not  to  prac- 
tice generally  for  any  length  of  time.  Laws 
of  1911.  p.  17,  S  1.  While,  therefore,  the  er- 
ror into  which  Judge  Thompson  fell  in  grant- 
ing respondent  temporary  permission  to  prac- 
tice may  be  taken  in  palliation  of  the  offense, 
it  cannot  be  alleged  as  an  excuse.  It  was 
respondent's  duty  to  ascertain  what  bis  rights 
were;  especially  so  as  he  was  assuming  to 
act  as  an  officer  of  the  law  and  thus  to  pos- 
sess the  qualifications  necessary  to  protect 
and  enforce  rights  of  such  persons  as  would 
Intrust  him  with  them.  As  the  Judge  bad 
no  authority  to  grant  him  the  permission,  re- 
spondent cannot  Justify  bis  violation  of  the 
law  (Rev.  Codes,  g  6388)  by  alleging  it  as  his 
excuse. 

In  view  of  the  circumstances,  the  court  is 
not  disposed  to  Inflict  a  severe  punishment 
upon  the  respondent,  but  it  cannot  acquit 
bim  entirely.  It  is  therefore  ordered  and  ad- 
Judged  that  be  pay  a  fine  of  $90.75,  the 
amount  of  the  costs  of  this  proceeding,  and 
that,  in  default  of  payment,  he  be  commit- 
ted to  the  Jail  of  Lincoln  county,  to  be  con- 
fined therein  one  day  for  each  $2  of  the  flne. 

BANNER  and  HOLLOW  AT,  JJ.,  ccmcur. 


(S8  Or.  U» 

ELLIOTT  OONTRACTINO  00.  T.  OITT  OF 

PORTLAND. 
(Supreme  Court  of  Oregon.     March  26,  1918.) 

1.  BvinENCB  *=»419(12)  —  CoNTBACr  —  OoK- 

STBDCTION— CONBIOEBATIOR. 

Plaintiff,  who  agreed  to  furnish  materials 
and  construct  pavement,  and  also  to  "pay  to 
the  city  for  so  much  base  conrse  stone  now  in 
stock  piles  on  the  drive  as  may  be  incorporated 
into  the  pavement"  at  a  stipulated  price,  conld 
not  import  into  the  agreement  any  additional 
stipulation  of  the  city  to  furnish  all  the  rode 
required  on  the  pretense  of  inquiring  into  the 
consideration;  such  provision  being  contractual 
and  not  monetary,  and  the  contract  being  neces- 
sarily construed  as  containing  all  the  terms 
agreed  upon,  in  view  of  L.  O.  L.  |  713,  as  to 
parol  evidence  varying  writings. 

2.  Mttnicifal  Corpokations  4s>3S2  —  CoN> 

TBACT— COKSTBTJCnOK. 

Such  contract  bound  the  city  only  to  furnish 
such  rock  as  was  on  the  drive,  and  not  to  fur- 
nish a  certain  amount. 

3.  CONTBACTB  «=»108(2)  —  LBOAUTT  —  PUB- 
LIC POUCT. 

It  is  not  contrary  to  public  policy  for  a  dty 
contractor  to  agree  that  the  determination  of 
the  completion  of  the  work  and  the  amount  of 
the  materials  used  shall  be  left  to  the  city  eii|^- 
neer. 

4.  Contracts  ^=»158— CowsriBtJOTiow. 

All  of  a  contract  must  be  taken  together  u 
the  standard  flte  parties  have  devised  for  the 
control  of  their  relations. 

5.  Contracts  >g=3lO(2)— MuiuAtprr. 

Where  contractor  agreed  to  famish  mate- 
rials and  construct  pavement,  and  to  pay  tot 
stone  on  the  drive  which  belonged  to  the  ci^, 
for  which  work  the  city  was  to  pay  a  certain 
amount,  the  contract  was  not  unilateral,  but 
was  mutually  obligatory. 

6.  MuNrciPAt  Corpokations  €=»858(3)  —  Ac- 
tioNB — Pleadings— SuFFiciBNCT. 

Where  a  contractor  agreed  to  furnish  mate- 
rials and  complete  paving,  and  farther  agreed 
that  the  city  engineer  should  by  certificate  de- 
termine the  amount  of  materials  used,  and  the 
engineer  made  such  determination,  the  con- 
tractor could  not  recover  a  larger  sum  in  the  ab- 
sence of  allegations  and  proof  of  the  engineer's 
fraudulent  conduct  or  wiUfuI  disregard  of  fair 
computation. 

Department  I.  Appeal  from  Circuit  Coart, 
Multnomah  County;   W.  N.  Catena,  Judge. 

Action  by  the  Slllott  Contracting  Company, 
a  corporation,  against  the  City  of  Portland. 
Judgment  for  plaiutifC  in  part,  and  defendant 
appeals.    Reversed. 

By  an  agreement  attached  to  Its  complaint 
and  made  part  thereof  the  plaintiff,  as  con- 
tractor, convenanted  with  the  city  of  Port- 
land— 

"that  the  contractor,  for  the  consideration  here- 
inafter named,  does  hereby  agree  to  fumisih  all 
material  and  perform  all  of  the  labor  necesaary 
or  required  for  the  construction  and  fall  com- 
pletion of  the  macadam  pavement  and  all  neces- 
sary trenches  for  storm  water  drains  on  that 
portiou  of  the  Hillside  Parkway  from  Hansilton 
avenue  entrance  to  Sheridan  street,  in  full  com- 
pliance with  the  plans  and  specifications  there- 
for, which  plans  and  specifications  are  identified 
by  the  signatures  of  the  parties  and  are  hereby 
made  a  part  of  this  agreement  except  where  said 


4t9For  other  cases  s«b  sams  topic  and  KBT-NUUBSB  ia  all  K«r-Numb«rsd  Olcssto  and  Indaxss 
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■pceiflestlons  are  modified  by  tltifl  contract  in 
whicb  case  thii  contract  ahall  prevail  and  to 
complete  said  improvement  and  aU  work  tbereon 
in  a  akiUful  ana  workmanlike  manner,  and  to 
the  satisfaction  of  the  council  of  aeid  city,  on  or 
before  the  Ist  day  of  June,  1914,  at  and  for  the 
unit  prices  following,  to  wit: 
Excavation  other  than  in  trenches: 

Solid  rock  S2.60  per  cubic  yard 

Common 40    "       "        " 

Trench  excavation: 

Solid  rock   $2.60    «       "        « 

Common 40     "        "         " 

Macadam  pavement: 
Materials,  labor  entire.  .$  .50    "   iqaare  " 
•  ••••« 

"It  is  further  nnderstood  and  agreed  by  the 
contractor  that  it  will  pay  to  the  city  out  of  any 
money  that  may  become  due  for  the  computed 
work  embraced  herein,  for  so  much  base  course 
stone  now  in  stock  piles  on  the  drive  as  may  be 
incorporated  into  the  pavement  at  the  rate  of 
$1.00  per  cubic  yard." 

Tbe  plans  and  spedflcatloDB  referred  to  in 
tbe  excerpt  above  set  out  are  not  in  the  rec- 
ord before  us.  Whether  they  authorized  the 
dty  engineer  to  change  the  grade  or  excava- 
tion or  any  other  detail  Is  not  made  to  ap- 
pear. The  ctmtract  also  contained  this  provl* 
aion: 

"The  city  engineer  of  said  city  shall  decide  all 
questioDB  which  may  arise  between  the  parties 
hereto  relative  to  the  true  intent  and  meaning 
of  any  of  the  provisions  or  stipulations  contain- 
ed in  this  contract,  or  the  amount,  quantities, 
ehaiacter  or  classification  of  the  work  performed 
by  the  contractor  under  this  contract,  and  his 
decision  thereon  shall  be  final  and  binding  upon 
the  contractor,  subject  only  to  modification  or 
reversal  by  tbe  coancil  of  said  city." 

The  plaintiff  alleges  that  it  purchased  from 
the  dty  2,906  cable  yards  of  base  course  rock 
at  an  agreed  price  of  $1  per  yard,  but  that  the 
dty  wrongfully  overcharged  the  plalntifr  with 
3,814  cubic  yards,  the  amount  of  such  over- 
charge being  $908.  It  is  forther  stated  In  the 
complaint  that: 

"Defendant  city  as  part  of  the  consideration  of 
said  contract  agreed  to  furnish  plaintiff  rock 
necessary  for  the  base  course  of  the  said  road- 
way at  the  agreed  price  of  $1  per  cubic  yard  for 
the  construction  thereof,  and  estimated  that  it 
had  on  hand  approximately  6,000  cubic  yards  of 
such  material  I  that  the  defendant  city  furnished 
to  this  plaintiff  only  2,006  cubic  yards  of  snch 
base  rock,  and  no  more;  the  said  city  failed, 
neglected,  and  refused  to  furnish  the  balance  of 
said  base  rock  to  plaintiff." 

It  la  farther  alleged  In  substance  that  the 
dty  engineer  modified  the  plans  and  specifica- 
tions so  that  plalntlfif  was  compelled  to  pur- 
chase more  base  course  rock  than  wonld  oth- 
erwise have  been  required,  amounting  to  an 
excess  of  $1,004.25.  The  plaintiff  also  claims 
for  an  overplus  of  second  coarse  rock,  screen- 
ings, sand,  and  detritus,  $3,330,  and  extra  ex- 
cavation from  ditches  $1,600,  all  of  which, 
with  the  Item  of  $908,  amounts  to  $6,742J26, 
for  which  It  demands  Judgment.  The  plead- 
ing concludes  with  this  allegatlmi: 

"T^at  after  the  completion  and  performance 
of  the  said  cMitract  on  behalf  of  plaintiff,  the 
defendant,  through  the  officer  designated  in  said 
contract,  inspected  and  accepted  the  work  of 
this  plaintiff  and  pretended  to  estimate  and  cal- 
o<.:]ate  the  amoant  which  plaintiff  was  entitied 
to  recover  therefor,  but  in  tbe  estimate  and  cal- 


eolation  tbe  said  officer  of  tbe  detendaot  refoaed 
and  neglected  to  allow  plaintiff  any  of  the  sums 
herein  specified  on  any  of  the  items  as  herein  set 
forth,  and  that  the  estimate  and  calculation  of 
the  said  officer  upon  which  sum  was  paid  to 
plaintiff,  aa  herein  alleged,  was  erroneous,  in- 
correct, and  untrue  in  the  particulars  herein 
specified,  and  in  that  the  officer  representing 
the  defendant  refused  to  rectify  or  correct  the 
same.  That  thereafter  the  plaintiff  attempted  to 
have  tbe  said  matter  rectified  by  the  city  coundl 
of  the  dty  of  Portland,  but  the  said  dty  coundl 
failed,  neglected,  and  refused,  and  stiU  fails, 
neglects,  and  refuses  to  allow  this  plaintiff  for 
any  of  the  items  herein  specified  or  to  pay  the 
plaintiff  therefor." 

The  defendant's  gmeral  demurrer  to  the 
complaint  was  overruled.  It  is  unnecessary 
to  redte  the  text  or  substance  of  the  answer 
or  reply  because  the  sole  contention  of  the 
dty  on  this  appeal  Is  that  the  complaint  do^s 
not  state  facts  saffldent  to  constitute  a  cause 
of  action.  The  case  was  referred  to  a  referee, 
who  reported  findings  of  fact  and  conclusions 
of  law  to  the  effect  that  the  plaintiff  was  en- 
titled to  recover  $1,220.10,  with  costs  and  dis- 
bursements. This  conclusion  was  adopted  by 
the  coart.  and  Judgment  entered  accordingly, 
from  whldi  defendant  appeals. 

L.  B.  Latourette,  of  Portland  (W.  P.  La 
Roche  and  Stanley  Myers,  both  of  Portland, 
on  the  brlef^),  for  appellant  X  J.  Fitzgerald, 
of  Portland  (Logan  &  Smith,  of  Portland,  on 
the  brlefa),  for  respondent 

BURNETT,  3.  (after  stating  the  facts  as 
above).  [1]  The  argument  against  the  com- 
plaint Is  that  the  pleader  does  not  state  that 
the  engineer  was  actuated  by  fraud,  or  had 
exduded  items  due  the  plaintiff  to  such  an 
extent  as  to  indicate  bad  faith.  In  the  first 
place  we  note  that  not  all  of  the  contract  is 
before  us  in  that  the  terms  of  the  spedflca- 
tions  alluded  to  are  not  stated.  Aside  from 
that  the  exhibit  attached  to  the  complaint 
embodies  tbe  stipulation  of  the  parties.  It  Is 
said  in  that  pleading  that  as  part  of  tbe.  con- 
sideration of  the  contract  the  defendant 
agreed  to  famish  certain  rock  at  a  certain 
rate.  This  allegation  cannot  affect  the  actual 
stipulation  which  speaks  for  Itself  and  is  to 
be  considered  as  containing  all  the  terms, of 
the  contract  L.  O.  L.  {  713.  The  plaintiff 
cannot  import  Into  the  agreement  any  addi- 
tional stipulation  on  the  pretense  that  It  Is 
merely  Inquiring  into  the  consideration.  The 
provision  which  it  •  would  thus  add  Is  con- 
tractual in  Its  nature  and  not  merely  mone- 
tary. The  rule  is  thus  stated  In  Sutberlln 
v.  Bloomer,  60  Or.  398,  93  Pac.  135: 

"The  consideration  spedfied  in  the  written 
contract  consists  of  certain  acts  to  be  performed, 
and  the  authoritieB  are  practically  unanimous  in 
holding  that,  where  the  statement  in  the  written 
instrument  as  to  the  consideration  is  of  a  con- 
tractual nature,  as  where  the  consideration  con- 
sists of  a  specific  and  direct  promise  by  one  of 
the  parties  to  perform  certain  acta,  it  cannot  be 
changed  or  modified  by  parol  or  extrinsic  evi- 
dence." 

See,  also,  Muir  v.  Morria,  80  Or.  378,  164 
Pac.  117,  157  Pac.  788. 
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[2]  ReferrtDg  to  the  agreement  Itself,  it  is 
-plain  that  the  city  did  not  agree  to  furnisli 
any  particular  amount  of  base  course  stone, 
but  only  so  much  as  might  be  in  the  stock 
piles  on  the  drive  and  should  be  incorporated 
Into  the  pavement  At  the  very  beginning  of 
the  instrument  the  plaintiff  contracted  to  fur- 
nish all  material  and  perform  all  th6  labor 
necessary,  and  the  agreement  of  the  city  to 
put  in  whatever  was  in  the  pile  adjacent  to 
the  way  was  a  mere  exception  to  the  general 
duty  imposed  upon  the  contractor.  Aa  stated, 
the  job  was  to  be  paid  for  on  the  unit  princi- 
ple, which  would  require  a  measuring  of  the 
work  after  Its  completion.  It  consisted  of 
excavation  and  pavement  for  which  the  con- 
tractor was  to  be  compensated  according  to 
certain  fixed  rates.  This  Involved  a  deter- 
mination of  the  amount,  quantity,  character, 
and  classification  of  the  work  performed  by 
the  contractor,  as  completed.  While  it 
might  be  Improvident  for  the  plaintiff  to 
agree  that  the  measurement  of  its  work 
should  be  left  to  the  defendant's  officer,  we 
are  not  aware  of  any  law  preventing  it  from 
making  such  a  stipulation. 

[3]  It  is  not  contrary  to  public  policy,  and 
If  It  chose  thus  to  put  Itself  at  the  mercy, 
so  to  speak,  of  the  other  contracting  party's 
servant,  it  had  a  right  to  do  so.  It  Is  anal- 
ogous to  Instances  where  one  person  agrees  to 
construct  a  certain  piece  of  worjc  to  the  satis- 
faction of  the  owner.  It  has  been  decided 
many  times  that  in  such  cases  the  owner 
must  be  satisfied,  except  that  he  cannot  with- 
hold his  satisfaction  arbitrarily  or  fraudu- 
lently. The  principle  is  thus  stated  in  9 
Cyc.  620: 

"And  aa  there  is  assuredly  no  law  which  pre- 
vents a  person  from  making  contracts  of  this 
kind,  if  he  chooses,  the  courts  should  not  hesitate 
to  enforce  them.  The  agreement  is  in  short  not 
to  make  or  do  a  thing  which  the  promisor  ought 
to  be  satisfied  with,  but  to  make  or  do  a  thing 
which  he  is  satisfied  with.  Such  a  contract  may 
be  one-sided  in  being  dependent  upon  the  caprice 
of  one  of  the  parties;  it  may  be  an  unwise  con- 
tract to  make;  but  if  it  is  entered  into  volun- 
tarily, the  promisee  is  bound,  and  can  have  no 
right  to  ask  a  court  to  alter  its  terms  in  his  fa- 
vor." 

[4]  Some  Illinois  cases^  not  of  the  court  of 
last  resort,  were  dted  by  the  plaintiff  In 
support  of  its  contention  that  the  provision 
relating  to  the  duty  of  the  engineer  in  meas- 
uring the  work  lacks  mutuality,  and  hence  Is 
void.  A  clause  of  the  opinion  of  Mr.  Chief 
Justice  Allshle  in  Nelson  Bennett  Co.  v.  Twin 
Falls  Land  &  Water  Co.,  14  Idaho,  5,  83  Pac. 
789,  arguendo,  is  also  noted,  but  in  our  judg- 
ment they  are  not  expressive  of  the  correct 
rule.  The  true  doctrine  Is  that  all  the  con- 
tract must  be  taken  together  as  the  standard 
the  parties  have  devised  for  the  control  of 
their  relations  to  each  other.  There  being 
nothing  unlawful  about  it,  they  have  a  right 
to  stipulate  that  either  one  of  them  or  a 
third  person  shall  bind  the  other  by  his  deci- 
sion. 


[6]  The  contractor  yolnntarlly  undertook 
to  work  with  the  condition  In  question  indnd- 
ed  In  the  agreement  It  Is  not  by  the  marlc 
to  say  that  the  contract  is  unilateral.  Al- 
most every  agreement  contains  terms  which 
are  to  be  performed  only  by  one  party,  and 
not  by  the  other.  In  a  sense  the  covenants 
of  one  are  not  binding  upon  the  other;  bat 
the  contract  Is  none  the  less  mutually  obliga- 
tory when  considered,  as  it  should  be,  in  all 
Its  parts.  The  city  agreed  that  its  officer 
should  decide  all  questions.  It  thus  consti- 
tuted that  official  Its  agent  for  that  purpose, 
and  hence  would  be  bound  by  his  action  un- 
der the  principle  of  "Qui  f acit  per  allum,  fadt 
per  se."  On  the  other  hand,  the  plaintiff  un- 
dertook the  performance  of  the  work  on  that 
condition,  and  cannot  now  be  heard  to  com- 
plain In  the  at>sence  of  allegations  tending  to 
impeach  the  award  on  the  ground  of  fraud 
or  such  reckless  disregard  of  fair  dealing  aa 
would  amount  to  fraud. 

[6]  The  complaint  really  proceeds  on  th» 
theory  that  the  condition  giving  authority  to 
the  dty  engineer  Is  a  valid  one,  and  C(Hn- 
plains  of  its  violation ;  but  It  does  not  pre- 
tend to  say  that  the  officer  did  not  rightly 
compute  the  number  of  cnbic  yards  of  exca- 
vation or  the  number  of  square  yards  of 
pavement  tn  compliance  with  the  stlpulatimi 
for  the  payment  of  unit  prices.  Neither  does 
it  Impute  to  the  officer  any  fraudulent  con- 
duct or  willful  disregard  of  fair  computat^lon. 
In  the  absence  of  such  allegations,  the  par- 
ties must  be  bound  by  the  decision  of  tbe 
tribunal  which  they  themselves  have  erected. 
Besides  all  this,  tbe  plain  object  of  the  com- 
plaint is  by  means  of  an  action  at  law  to  set 
aside  the  award  of  the  engineer  acting  as 
arbiter.  That  this  cannot  be  so  done  was  de- 
cided In  Fire  Association  v.  Allestna,  45  Or. 
154,  77  Pac.  123,  which  ruling  was  approved 
in  Cohn  v.  Wemme,  47  Or.  146,  81  Pac,  981, 
8  Ann.  Cas.  508,  holding  that  the  remedy  lies 
in  equity. 

That  the  contract  is  not  unilateral  or  Toid 
is  dedded  In  Boston  Store  ▼.  Schleuter,  88 
Ark.  213,  114  S.  W.  242,  and  Young  v.  Stein. 
152  Mich.  310,  116  N.  W.  195,  17  L.  R.  A. 
(N.  S.)  231,  125  Am.  St  Rep.  412.  That  tbe 
decision  of  the  engineer  is  binding  In  the  ab- 
sence of  fraud  Is  determined  In  Dennis  t. 
Willamlna,  SO  Or.  486,  157  Pac.  799.  Tbe 
same  principle  is  laid  down  in  Qerdetz  t. 
Central  Oregon  Irr.  Co.,  83  Or.  676,  163  Pac. 
980.  See,  also,  Lanier  v.  Little  Rock  Cooper- 
age Co.,  88  Ark.  557,  115  S.  W.  401,  and  Hat- 
field Spedal  School  District  ▼.  Knight,  112 
Ark.  83,  164  S.  W.  1137.  It  being  competent 
for  the  parties  to  make  a  contract  of  the 
kind  stated,  leaving  to  the  engineer  the  doty 
of  measuring  the  amount  of  work  done,  and 
there  being  no  allegation  in  the  complaint 
Buffident  to  impeach  the  award  thus  made, 
that  pleading  does  not  state  facts  suffident 
to  constitute  a  cause  of  action. 

The*  general  demurrer  should  have  been 
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sostalned,  for  which  reason  the  Judgment  of 
the  drcult  conrt  Is  reversed. 

McBRIDE.  C.  J.,  and  BENSON  and  EAB- 
BIS,  JJ.,  concur. 

(88  Or.  S09)  ^''"^ 

EL.MORB  et  aL  t.  STEPHENS-RUSSBLL 

CO.* 
(Supreme  Court  of  OrcEon.    March  26,  1&18.) 

1.  Estoppel    €=3118— Bstoppbl    in     Pais— 
—Evidence— Sufficiency. 

In  suit  for  apeciiic  performance  of  contract 
to  purchase  land,  evidence  held  insufficient  to 
support  plea  of  estoppel  in  pais  against  defend- 
ant to  refuse  performance. 

2.  Spkcuic  PKiuroaiiAj«cc  ^^2((— -Biohx  to 
Rbueot.  ' 

Where  plaintifTs  intestate  contracted  to 
convey  land  to  defendant,  which  was  chiefly 
▼aluable  for  its  timber,  which  was  destroyed 
hy  forest  fire,  no  payments  having  been  made 
on  the  price  and  defendant  never  bavins  had 

eossession,  plaintiff,  as  administrator,  could  not 
aye  specinc  performance  of  the  contract. 

Department  1.  Appeal  from  (jlrcult  Court, 
Iilnn  County;    William  Galloway,  Judge. 

Suit  by  W.  P.  Elmore,  as  administrator 
of  the  estate  of  H.  B.  Meyer,  deceased,  and 
others  against  the  Stephens-Russell  Company, 
a  corporation. ,  Decree  for  plaintiffs,  and  de- 
fendant appeals.  Beversed,  and  suit  dis- 
missed. 

This  la  a  suit  to  ocnnpel  the  specific  per- 
formance of  a  contract  to  purchase  land. 
Plaintiffs  are  the  administrator  and  the 
heirs  at  law  of  H.  B.  Moyer,  deceased.  The 
substance  of  the  complaint  Is  to  the  effect 
that  on  August  9,  1907,  H.  B.  Moyer  and  the 
defaidant  corporation  entered  Into  a  writ- 
ten contract  as  follows: 

"For  and  in  consideration  of  the  sum  of  one 
dollar  ($1.00)  to  me  in  hand  paid  by  the  Ste- 

g hens-Russell  Company,  a  corporation,  I  here- 
7  covenant  and  agree  to  sell  and  convey  unto 
said  Stephens- Russell  Company  all  of  the  S.  % 
of  S.  E.  ^  of  section  31  and  S.  E.  %  of  Sec. 
32,  T.  14  S.,  R.  1  East,  W.  M.,  containing  240 
acres,  situated  in  tbe  county  of  Linn  and  state 
of  Oregon,  for  tbe  sum  of  eight  thousand  Sve 
hnadred  dollars  ($8,500.(X))  as  soon  as  tbe  title 
to  said  property  can  be  perfected  and  all  liens 
and  incumbrances  against  same  cleared  away, 
and  upon  same  being  so  cleared  away  I  hereby 
agree  to  make,  execute,  acknowledge  and  de- 
liver to  said  Stephens-Russell  Company  a  good 
and  sufficient  deed  containing  general  covenants 
of  warranty  and  convey  said  property  to  said 
Stephens-Russell  Company  free  from  incum- 
brances. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal  this  ninth  day  of  August,  A.  D. 
1907.  H.  B.  Moyer  [Seal.] 

"The  Stephens-Russell  Company  accepts 
same  upon  said  terms  and  conditions. 

"Dated    Portland,   Oregon,   August   9,   1907. 
"Stephens-Russell  Company, 

"By  G.  S.  Russell,  Agent." 

That  all  the  conditions  of  tbe  contract  were 
fully  performed  by  Moyer  prior  to  his  death, 
which  occurred  on  March  11,  1913,  and  said 
Moyer  was  at  all  times  thereafter  and  until 
Ills  death  ready,  able,  and  willing  to  convey 
said  lands  by  a  good  and  sufficient  deed  In 
all  respects  complying  with  the  contract  to 


the  defendant,  and  that  plaintiff  Hasel  Moy- 
er was  at  all  times  ready,  able,  and  willing 
to  execute  the  deed  as  the  wife  of  Moyer. 
The  death  of  Moyer,  the  appointment  of  the 
administrator,  and  other  formal  facts  are 
recited.  It  Is  then  averred  that  on  March 
29,  1915,  plaintiff  Elmore,  as  administrator, 
obtained  an  order  of  the  probate  court,  au- 
thorizing and  directing  him  to  execute  a  deed 
and  to  fully  comply  with  the  terms  of  the 
contract,  that  such  deed  was  duly  executed 
by  all  the  plaintiffs  and  tendered  to  defend- 
ant, accompanied  with  the  requisite  revenue 
stamps,  and  that  defendant  refused  to  ac- 
cept the  same  or  to  perform  Its  part  of  the 
contract,  and  the  prayer  Is  for  spedflc  per- 
formance Defendant  answered  with  certain 
admlsslcms  and  denials,  followed  by  affirma- 
tlve  defenses  to  the  effect  that  In  the  Interval 
between  the  execution  of  the  contract  and 
the  death  of  Moyer  no  effort  was  made  by 
Moyer  to  free  the  land  from  incumbrances, 
nor  any  steps  taken  to  comply  with  the  con- 
tract It  la  then  alleged  that  the  suit  Is 
barred  by  the  statute  of  limitations;  that 
while  a  nominal  consideration  Is  recited  in 
the  contract,  none  was  ever  paid;  that  de- 
fendant was  not  entitled  to  possession  of  the 
premises,  and  never  had  possession  of  any 
part  thereof;  that  the  lands  at  the  time 
of  the  execution  of  the  contract  were  chiefly 
valuable  for  the  timber  growing  thereon, 
and  that  such  timber  was  the  sole  induce- 
ment for  the  agreement  to  purchase;  that 
In  the  year  1910  a  forest  fire  swept  over  the 
land,  destroying  and  fire  killing  the  timber 
thereon,  leaving  it  of  very  little  value,  and 
that  thereby  plaintiffs  are  prevented  from 
complying  with  the  contract;  that  plaintiffs' 
title  to  the  land  has  at  all  times  been  insuf- 
ficient in  the  following  particulars :  (a)  That 
the  land  was  a  part  of  a  federal  grant  to  the 
Oregon  &  California  Railroad  Company  un- 
der the  terms  of  an  act  of  0>ngress  which 
required  sales  thereof  to  be  limited  to  ac- 
tual settlers  and  not  more  than  160  acres  to 
any  one  person,  and  for  a  price  not  to  ex- 
ceed $2.60  per  acre;  that  in  the  present  In- 
stance the  land  had  been  purchased  by  Moyw 
and  another  in  tracts  exceeding  160  acres 
to  the  person ;  and  that  the  conveyance,  be- 
ing in  violatlan  of  the  statute,  did  not  con- 
vey a  good  title;  (b)  that  the  conveyance 
from  the  Oregon  &  California  Railroad  Com- 
pany to  Moyer  reserved  a  strip  of  land  1(X) 
feet  wide  to  be  used  by  the  grantor  as  a 
right  of  way  and  for  other  purposes,  and  the 
right  to  all  waters  needed  for  operating 
said  railroad,  reserving  therefrom  all  miner- 
al lands  therein  other  than  coal  and  iron, 
and  requiring  the  grantee  to  erect  and  main- 
tain upon  the  boundary  line  between  said 
lands  and  the  aforementioned  right  of  way 
a  substantial  fence  sufficient  to  turn  stock, 
and  that  such  covenants  and  conditions  are 
still  in  force  and  effect;   (c)  that  a  part  of 
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said  land  'was  patented  to  Lonls  Campean; 
that  later  there  was  a  mesne  conveyance 
thereof  executed  by  Lonls  Campean;  that 
the  records  contain  no  conveyance  executed 
In  the  name  of  the  patentee;  and  that  there 
Is  no  evidence  In  the  records  disclosing  the 
marital  statns  of  Iiouls  Campean.  Other 
minor  defects  are  mentioned,  and  It  Is  then 
alleged  that  plaintiffs  and  their  predecessor 
In  interest  never  possessed  a  good  and  suffi- 
cient title  to  the  land,  and  were  at  all  times 
unable  to  comply  with  their  obligations  un- 
der the  contract.  After  general  denials  of 
the  affirmative  defenses,  the  reply  pleads  es- 
toppel in  pais  as  follows:  That  the  forest 
fire  mentioned  in  the  answer  occurred  in' 
1910,  and  that  thereafter,  at  a  time  when 
defendant  knew  all  about  the  fire  and  its 
effect  upon  the  property,  H.  B.  Moyer  called 
upon  defendant  and  asked  to  be  relieved  from 
the  contract,  for  the  reason  that  he  then  had 
an  opportunity  to  sell  the  lands  at  a  better 
price  than  that  specified  in  the  contract,  bat 
that  defendant  refused  his  request;  that 
Moyer  then  offered  to  execute  a  deed  and  com- 
ply with  the  terms  of  the  contract,  but  de- 
fendant refused  the  offer,  assigning  as  Its 
only  reason  that  it  was  without  the  neces- 
sary funds,  but  would  make  payment  at  a 
later  date;  that  shortly  thereafter  Moyer 
died,  and  later  the  plaintifT  Elmore  demanded 
a  settlement  and  payment  of  the  purchase 
price,  and  received  a  similar  reply,  but  noth- 
ing was  said  about  the  fire.  It  is  then  alleg- 
ed that  defendant  is  estopped  from  urging 
the  reservations  In  the  conveyance  from  the 
Oregon  &  California  Railroad  Company,  for 
the  reason  that  during  the  year  1912,  H.  B. 
Moyer  called  upon  defendant  and  asked  to 
be  relieved  from  the  contract  because  he  had 
an  opportunity  to  sell  the  lands  at  a  better 
figure  than  the  contract  price;  but  defendant 
denied  the  request,  making  no  objection  to 
the  title,  saying  that  it  was  without  money 
to  make  the  payment,  but  would  do  so  later. 
It  is  then  alleged  that,  at  the  time  when  this 
contract  was  executed  and  as  a  part  of  the 
same  transaction,  defendant  purchased  from 
H.  B.  Moyer  and  paid  for  other  lands 
which  were  bought  by  Moyer  from  the  Oregon 
&  California  Kailroad  Company  under  like 
conditions,  and  the  deeds  thereto  were  accept- 
ed by  defendant  without  objection.  These 
are  substantially  the  issues.  A  trial  being 
had,  there  was  a  decree  for  plaintiff,  from 
which  defendant  appeals. 

M.  H.  Clark,  of  Portland  (T.  H.  Ward  and 
Clark,  Skulason  &  Clark,  all  of  Portland,  on 
the  briefs),  for  appellant.  J.  K.  Weatherford, 
of  Albany,  and  A.  A.  Tussing,  of  BrownsvUIe 
(Weatherford  4  Weatherford,  of  Albany,  on 
the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  It  will  be  observed  that  the  plead- 
ings involve  a  number  of  questions,  but  we 
deem  It  necessary  to  consider  but  one,  and 


that  is  the  plea  of  estoppel,  based  npon  the 
allegations  that  after  the  destruction  of  the 
timber  by  the  forest  fire  in  the  year  1910,  H. 
B.  Moyer  went  to  the  defendant,  and  asked 
to  be  released  from  the  contract,  for  the  rea- 
son that  he  had  a  purchaser  who  was  ready 
to  pay  a  better  price  for  the  land,  and  that 
his  request  was  refnsed.  The  evidence  upon 
which  plaintiffs  rely  to  sustain  this  conten- 
tion consists  of  the  testimony  of  Mr&  H.  B. 
Moyer,  to  the  effect  that  shortly  after  the 
forest  fire  in  1910  she  with  her  husband 
visited  defendant's  office  in  Portland;  and 
while  there  the  contract  was  discussed  by 
Moyer  and  Russell,  and  the  following  Ques- 
tion and  answer  appear  in  the  record: 

"Question:  The  question  I  started  to  ask  yoa 
is  this:  What  did  he  say  about  somebody  else 
wanting  to  take  the  land?  Anwer:  Well,  there 
was  some  men  up  there  that  wanted  to  buy  it 
at  BO  much  per  atumpage,  and  he  thought  be 
could  sell  it  that  way,  and  he  wanted  to  Klease 
it  on  that  account" 

This  was  followed  by  the  testimony  of  two 
brothers  by  the  name  of  Sawyer,  who  testi- 
fied that  shortly  after  the  fire  they  conceived 
the  plan  of  buying  all  of  the  damaged  timber 
in  that  viduity  at  a  low  price'  and  manufac- 
turing it  into  timber  at  their  mill;  that  In 
pursuance  of  this  idea  they  interviewed  Moy- 
er, who  told  them  that  he  had  no  timber  in 
that  vicinity,  and  referred  them  to  Russell; 
that  they  went  to  Portland  and  interviewed 
Russell  and  the  local  representative  of  the 
Weyerhaeuser  Company;  that  Russell  told 
them  that  his  company  bad  some  timber  in 
the  burned  region  wbidi  h6  would  sell  on  a 
stumpage  basis ;  that  when  the  Weyerhaeus- 
er Company  declined  to  do  bnsinesa  with 
them,  they  abandoned  the  scheme ;  and  that 
the  speciflo  tracts  in  controversy  here  were 
not  moitioned  by  them.  Russell  testified 
that  in  the  year  1912  there  was  some  talk  be- 
tween him  and  Moyer  in  reference  to  a  relin- 
quishment of  the  contract,  and  that  he  ex- 
pressed his  willingness  to  do  so,  but  that  the 
controlling  power  in  the  corporation  was 
Stephens,  with  whom  he  advised  Moyer  to 
correspond  directly  or  through  his  attorney, 
Mr.  Weatherford. 

[1]  The  foregoing  is  substantially  all  the 
evidence  in  support  of  the  plea  of  estoppel 
Tills  showing'  is  altogether  too  vague  and  in- 
definite to  establish  the  plea.  It  is  not  shown 
that  Moyer  had  any  buyer  in  view,  or  that  he 
was  in  any  way  Injured  by  the  conduct  of  the 
defendant.  In  10  R.  C.  L.  p.  697,  the  estab- 
lished doctrine  is  quite  clearly  expressed 
thus: 

"The  final  element  of  an  equitable  estoppel  it 
that  the  person  daiminit  it  must  have  been 
misled  into  such  action  that  he  will  suffer  in- 
jury If  the  estoppel  is  not  declared;  tliat  is, 
the  person  setting  up  the  estoppel  mast  have 
been  induced  to  alter  his  position  in  such  a  wa; 
that  he  will  be  injured  if  the  other  person  is  not 
held  to  the  representation  or  attitude  on  which 
the  estoppel  is  predicated." 

[2]  From  the  evidence  it  appears  that  at 
the  time  the  contract  was  executed  the  land 
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was  (Chiefly  valuable  for  Its  timber,  and  that 
in  the  year  1010  a  forest  fire  destroyed  nearly 
all  the  timber  on  one  of  the  tracts  and  about 
balf  of  that  on  the  other.  No  payments  had 
been  made  on  the  purchase  price,  and  defend- 
ant had  never  had  possession  of  the  premises. 
Under  these  circumstances  it  has  been  held 
by  this  court  that  specific  performance  can- 
not be  had.  Powell  v.  D.,  S.  &  Q.  R.  R.  B. 
Ca,  12  Or.  488,  8  Pac.  544. 

It  follows  that  the  decree  of  the  lower 
court  must  be  reversed  and  the  suit  dis- 
missed. 

McBREDS,  O.  J.,  and  BCBNETT  and  HAB< 
BIS,  JJ.,  concur. 

(88  Or.  4S() 

Ea^NEBEBG  v.   STATE  INDUSTRIAL  AC- 
CIDENT COMMISSION. 
(Supreme  Court  of  Oregon.     March  26,  1818.) 

Mastzb  and  Sebtai«t  4=>417(4%)  —  Wobk- 
hen's  C!o>cpbnbation— NoncB  or  Affbait- 
TncB. 
An  applicant  for  compensation  for  personal 
injuries  under  the  Workmen's  CSompensation 
Act  (Laws  191S,  c.  112)  was  awarded  a  monthly 
■um  for  temporary  total  disabilities  each  month 
for  a  period  of  seven  months.  When  the  last 
installment  was  due,  a  blank  form  labeled  "Fi- 
nal Settlement  Voucher"  was  sent  plaintiff,  but 
was  returned  by  tiim  unsigned,  ana  was  again 
sent  to  him  with  a  request  for  his  signature  on 
the  leth  of  November,  1915.  T^e  voucher, 
which  was  signed  and  subsequently  filed  with 
the  commission,  recited  that  it  was  in  final  set- 
tlement that  the  sum  of  $300  had  theretofore 
been  paid,  and  acknowledged  the  receipt  of  the 
further  sum  of  ^0  in  full  discharge  ot  the  ob- 
ligations of  the  states  On  November  13,  1916, 
plaintiff's  attorney  filed  a  notice  of  appeal  from 
the  decision  of  the  Industrial  Board.  The  stat- 
ute provides  that  no  appeal  shall  be  entertained 
unless  notice  of  appeal  shall  have  been  served 
by  mail  or  personally  upon  some  member  of 
the  commission  within  30  days  following  the 
rendition  of  the  decision  appealed  from,  and 
actual  communication  thereof  to  the  person  af- 
fected thereby.  Eeld,  that  the  final  voucher 
sent  to  plaintiff  constituted  notice  to  him  of  the 
decision  of  the  commission  to  suspend  payment, 
and  the  notice  of  appeal  being  filed  more  than 
80  days  thereafter  was  too  late. 

Department  1.  Appeal  from  Circuit 
Court,  (Columbia  County;  J.  A.  Oakln, 
Judge. 

Prooeedinga  under  Workmen's  Compen- 
sation Act  by  O.  Enneberg  to  obtain  com- 
pensation for  personal  injuries,  opposed  by 
the  State  Industrial  Accident  Commission. 
Compensation  for  temporary  disability  was 
awarded  In  the  sum  of  $350,  further  comr 
I>ensaQon  was  denied,  and  on  claimant's 
appeal  to  the  circuit  court  he  obtained  Judg- 
ment on  a  verdict,  and  the  Commission  ap- 
peals.   Reversed. 

See,  also,  167  Pac.  810. 

O.  Enneberg  was  injured  on  March  9, 
1915,'  while  working  for  an  emploiyer  who 
was  subject  to  the  Workmen's  Compensa- 
tion Act  (chapter  112,  Laws  1913).  Enne- 
berg  filed  a    claim  for   compensation    with 


the  Stale  Industrial  Accident  (Tommlsslon 
on  June  14,  lj91&  An  award  of  $50  for  tem- 
porary total  disability  was  made  each 
month  by  the  commission  for  a  period  of 
seven  months.  The  first  monthly  award 
was  made  on  April  14,  1915,  and  the  last 
on  October  14,  1915.  A  blank  form,  labeled 
"Final  Settlement  Voudier"  was  sent  to  the 
plaintiff  by  the  commission.  Apparently 
Bhmeberg  returned  the  blank  form  without 
signing  it,  for  under  date  of  November  6, 
1916,  the  commission  addressed  a  letter  to 
him  saying: 

"We  are  again  returning  to  yon  our  final  set- 
tlement voucher  showing  the  balance  of  $50  due 
you.  There  is  nothing  in  our  findings  that 
would  show  that  yon  are  entitled  to  any  fnrthw 
payments;  theruore,  if  you  sign  the  inclosed 
voucher  and  return  to  us  we  will  be  glad  to 
forward  to  you  a  warrant  for  $60,  as  final  set- 
tlement, as  soon  as  possible." 

The  voucher  was  signed  by  Enneberg  and 
returned  to  the  commission,  but  the  latter, 
under  date  of  November  16,  1915,  again  sent 
the  instrument  to  Enneberg  so  that  it  could 
be  signed  by  witnesses.  The  voucher  was 
signed  by  two  witnesses  and  finally  filed 
with  the  commission.  The  final  settlement 
voucher,  as  signed,  witnessed,  and  filed, 
reads  as  follows: 

"Fhjsl  Settlement  Voucher. 
"October  18,  1915. 
"State  of  Oregon.    To  O.  Enneberg,  Dr.    (Post 
Office   Address)    Buxton,    Oregon.     Claim 
No.  4288.    Class  A.    Firm  No.  277. 

"Award.  Computed  on  basis  of  time  lost. 
Seven  months  working  days,  being  compensation 
under  chapter  112,  Lews  1913,  as  amended  by 
chapter  271,  Laws  1916,  in  full  settlement  of 
claim,  of  above  claimant  for  injury  occurring  on 
the  9th  day  of  March,  191S,  at  Buxton,  Oregon, 
as  allowed  and  approved  bv  the  findings  and 
order  of  the  State  Industrial  Accident  Commia- 
sion  on  record  In  the  commission's  offlceu 
$350.00. 

"State  of  Oregon,  Connty  of —as.: 

" 191... 

"For  and  in  consideration  of  the  sum  of  $300.- 
00,  heretofore  paid  to  me,  and  the  further  sum 
of  $60.00,  receipt  of  which  is .  hereby  acknowl- 
edged, I,  O.  Enneberg,  the  undersigned,  do  here- 
by release  and  discharge  the  state  of  Oregon 
from  any  and  all  further  liabilities  or  obliga- 
tions for  or  on  account  of  that  certain  personal 
injury  by  accident  arising  out  of  and  in  the 
course  of  my  employment,  received  by  me,  and 
heretofore  fuUj  reported  and  described  to  the 
State  Industrial  Accident  CJommission  in  my 
claim  for  compensation,  made  in  accordance 
with  the  provisions  of  chapter  112,  Laws  1918, 
and  chapter  271,  Lews  1915. 

"[Sign  here]    O.   Enneberg, 
"(Write  name  clearly.     Claimants  unable 
to  write  must  make  X  mark.V 

"Witnesses  to  signature:  Minnie  Enneberg, 
Post  Office  Address,  Veronia.  Arthur  Krum, 
Post  Office  Address,  Veronia. 

"To  secure  prompt  payment  of  this  claim,  sign 
the  above  blank  and  forward  immediately  to  the 
State  Industrial  Accident  Commission,  Salem, 
Oregon. 

"This  must  be  signed  before  warrant  for  the 
amount  can  be  drawn." 

Under  date  of  October  5,  1916,  Mllo  C. 
King,   as   attorney   for   Enneberg,    wrote  to 
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the  commission,  and  on  Octobef  11,  1918, 
the  latter  addressed  a  letter  to  Mr.  King 
saying  that  ESnneberg  "was  settled  with  In 
full  and  final  voucher  received.  Under  the 
law  his  right  of  appeal  has  expired,  and  we 
feel  that  no  Injustice  can  be  done  by  refus- 
ing further  payment  In  this  case."  On  No- 
vember 13,  1916,  Mllo  O.  King,  as  attorney 
for  Enneberg,  filed  a  notice  of  appeal,  dated 
October  31,  1916,  with  the  County  clerk  of 
CJolumbla  county,  stating  that  the  plaintiff 
appeals  to  the  circuit  court  "from  the  de- 
cision rendered  by  the  State  Industrial  Ac- 
cident Commission  on  the  11th  day  of  Octo- 
ber, 1916,  in  favor  of  the  defendant  in  said 
matter  and  against  said  plaintiff."  The 
State  Industrial  Accident  Commission  mov- 
ed to  dismiss  the  appeal  for  the  reason  that 
the  time  allowed  for  taking  an  appeal  tO 
the  circuit  .court  bad  expired  before  the 
plaintiff  gave  notice  of  appeal.  The  motion 
was  denied  by  the  trial  court  A  trial  by 
Jury  resulted  in  a  verdict  for  the  plaintiff, 
and  the  defendant  appealed  from  the  con- 
sequent Judgment. 

J.  A.  Benjamin,  Asst.  Atty.  Gen.  (Geo.  M. 
Brown,  Atty.  Gen.,  on  the  brief),  for  appel- 
lant. Mllo  O.  King,  of  Oreeham,  for  re- 
spondent 

HARRIS,  J.  A  workman  may  have  a  de- 
cision of  the  commission  reviewed  by  a  pro- 
ceeding in  the  nature  of  an  appeal  to  the 
circuit  court;  but  the  statute  also  provides 
that: 

"No  sndi  appeal  shall  be  entertained  unless 
notice  ot  appeal  shall  have  been  served  by  mail 
or  personally  upon  gome  member  of  the  com- 
mission within  thirty  days  following  the  rendi- 
tion of  the  decision  appealed  from  and  actual 
commnnication  thereof  to  tha  person  affected 
thereby." 

In  October,  1915,  the  commission  decided 
to  discontinue  payments.  The  letter  writ- 
ten by  the  commission  to  Enneberg  on  Octo- 
ber 11,  1916,  was  not  a  decision;  It  merely 
gave  the  Information  that  final  settlement 
had  been  made  with  Enneberg  in  1915,  and 
that  the  right  of  appeal  had  expired.  The 
last  decision  rendered  by  the  commission 
was  made  in  1915.  The  letter  of  October  11, 
1916,  merely  related  what  had  occurred  a 
year  before. 

Tbe  plaintiff  takes  the  position  that  the 
final  settlement  voucher  did  not  constitute 
notice  of  the  decision  of  the  commission. 
The  letter  written  by  the  commission  on 
November  6,  1915,  to  Enneberg  may  be  laid 
out  of  the  case,  although  it  was  of  Itself  ac- 
tual notice  of  the  decision  made  .by  the  com- 
mission. Turning  to  the  voucher,  it  will  be 
seen  that  it  speaks  of  an  award  of  $350  in 
final  settlement  of  the  claim  as  allowed  by 
the  findings  and  order  of  tbe  commission 
on  record  in  its  ofiice.  Enneberg  had  al- 
ready received  $300  and  the  remaining  sum 
of  $50  was  yet  to  be  paid:  and  the  vouch- 
er provides  that  in  consideration  of  the  $300 


previously  paid  and  tbe  fortber  warn  of  $60 
to  be  paid,  Enneberg  releases  and  dlscbarg. 
«8  tbe  state  of  Oregon  from  all  further  Ua- 
bllity.  The  voucher  told  him  in  plain  lan- 
guage that  tbe  commission  had  already  paid 
him  $300  and  had  decided  to  pay  him  an  ad- 
ditional $50  in  full  settlement  of  his  claim 
for  compensation.  The  voucher  la  not  am- 
biguous ;  Its  language  is  not  deceptive;  it  is 
plain  and  understandable;  and  actual  no- 
tice of  the  decision  made  by  the  oommisaion 
is  conveyed  to  any  one  who  reads  tbe 
voucher. 

It  is  not  necessary  to  fix  tbe  exact  date 
when  Enneberg  signed  tbe  final  settlement 
voucher,  but  it  Is  sufficient  to  say  that  be  sign- 
ed It  some  time  before  November  16,  1915. 
The  right  to  appeal  is  lost  unless  initiated 
within  the  time  prescribed  by  statute.  The 
plaintiff  did  not  appeal  within  30  days  fol- 
lowing the  rendition  of  the  decision  of  the 
commission  and  actual  communication  there- 
of, and  therefore  the  circuit  court  was  wltb- 
out  Jurisdiction. 

It  follows  that  the  Judgment  must  be  re- 
versed, with  directions  to  the  circuit  court 
to  sustain  the  motion  to  dismiss  the  appeal; 
and  it  is  so  ordered. 

McBRIDE,  C.  J.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 

="  (88  Or.  Un 

WEST  V.  HEDGES  et  A 
(Supreme  Court  of  Oregon.     March  26,  1918.) 

1.  Appeai,  Awn   Ebbob  <8=»928(2)— Review— 
Phesumptions— Evidence— Instbdctions. 

In  an  action  by  a  school-teacher  on  a  con- 
tract of  employment,  where  plaintiff  made  no 
motion  for  a  directed  verdict,  nor  reserved  ex- 
ceptions to  the  court's  charge,  such  charge  not 
being  contained  in  the  bill  of  exceptions,  the 
judgment  will  not  be  set  aside  as  not  being 
supported  by  the  evidence,  since  it  must  be  as- 
sumed on  appeal  that  the  law  was  correctly  de- 
clared by  ue  court,  and  that  tbe  verdict  was 
justified  by  the  evidence. 

2.  JUBT  «=>89— QuALincATiow  of  Jubobs— 
Taxpayeb— Implied  Bias. 

Laws  1915,  p.  332,  makes  the  expense  of 
educating  pupils  residing  in  one  district  and  at- 
tending high  school  in  another  district  a  charge 
on  tbe  county.  Section  4  determines  the  charge 
for  which  the  county  is  liable,  and  requires  the 
county  school  superintendent  to  make  a  report 
showing  the  number  of  high  school  pupils  re- 
siding out  of  the  districts  in  which  the  hij^ 
schools  are  situate.  A  school-teacher,  after  his 
contract  of  employment  bad  been  rescinded  by  the 
directors  before  entering  on  his  duties,  brought 
suit  thereon;  the  contract  stipulating  that 
tbe  provisions  of  the  state  law  regulating  tbe  em- 
ployment of  teachers  should  be  a  part  thereof. 
IJeld  that,  if  plaintiff  recovered,  he  would  re- 
cover damages  for  the  wrongful  conduct  of  de- 
fendants, and  not  compensation  for  services 
rendered,  chargeable  to  the  county,  and  there- 
fore a  talesman  who  did  not  own  property,  nor 
reside  in  the  school  district,  was  not  disqual- 
ified to  sit  on  the  jury  because  the  verdict  might 
increase  his  tax  rate;  the  judgment  being 
chargeable  to  the  district  only. 

3.  Schools  and  School  Districts  «=>141(5) 
— Teachebs— Void  Conteact. 

Where  a  teacher's  contract  of  employment 
is  void,  tbe  directors  of  tbe  district  may  suno- 
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marfly  lo  declare  It,  altfaongh  the  statute  enti- 
tles a  teacher  to  notice  and  a  hearing  before  he 
can  be  discharsed. 

4.  Schools  and  Scrooi.  Distbicts  ^=>14S— 
Teachers'  Contbact8— Evidbncb. 
In  a  school-teacher's  action  on  his  contract 
of  employment,  evidence  as  to  his  lack  of  qual- 
ifiration  may  be  introduced  Witbout  first  show- 
ing that  he  had  been  duly  notified  of  defend- 
ants' contention,  and  had  had  an  opportunity 
to  present  liis  cose  to  the  board;  his  contract 
of  employment  being  void  if  he  la<&ed  the  stat- 
utory qualifications  of  a  teacher. 

6.  Appeal  and  Ebbob  4=>1050(1) — Bktixw  — 
Habmless  Ebbob. 
In  a  school-teacher's  action  on  a  contract  of 
employment,  admission  of  parol  evidence  as  to 
-whether  he  possessed  the  statutory  qualifies* 
tions  of  a  teacher,  if  error,  held  hannless. 

Department  2.  Appeal  from  Circuit  Conrt, 
Clackamas  County;  J.  U.  Campbell,  Judge. 

Action  by  James  West  against  Joseph  B. 
Hedges  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

This  Is  an  action  brought  on  a  teacher's 
contract  of  employment  On  May  24,  1915, 
the  individual  defendants  were  the  directors 
of  school  district  No.  62  In  Clackamas  coun- 
ty. On  that  day  they  entered  Into  a  contract 
of  employment  with  plaintiff  as  Instructor 
In  the  high  school.  The  contract  contained 
tbe  following  clause : 

"It  is  hereby  agreed  and  understood  that  the 
provisions  of  the  state  law  regulating  the  em- 
ployment of  teachers  shall  be  a  part  of  this 
contract." 

On  September  22,  1915,  the  defendants  In 
their  official  capacity  adopted  the  following 
resolution: 

"Whereas  it  appears  that  James  West,  here- 
tofore elected  to  a  position  as  high  school 
science  teacher,  has  failed  to  qnalify  and  is  not 
properly  certificated  under  the  law  to  teach, 
now  therefore,  be  it  resolved,  that  the  contract 
heretofore  entered  into  between  said  James 
West  and  school  district  No.  62  be  and  the  same 
ia  hereby  revoked  and  rescinded." 

Plaintiff  alleges  and  defendants  deny  that 
notwithstanding  this  action  of  the  board 
plaintiff  presented  himself  at  tbe  high  school 
at  the  opening  of  the  term  and  offered  to 
teach.  Plaintiff  alleges  that  he  was  not  per- 
mitted to  teach,  and  that  because  the  school 
year  had  started  he  was  unable  to  secure 
other  employment  as  a  teacher.  He  demands 
judgment  for  nine  months'  salary. 

There  was  a  verdict  for  defendants  on 
wblch  Judgment  was  entered,  and  plaintiff 
appeals. 

Ellsha  A.  Baker,  of  Portland,  for  appellant 
Gilbert  I<.  Hedges,  of  Oregon  City,  for  re- 
flltondents. 

HcCAMANT,  J.  (after  stating  the  tacts  as 
atwve).  [1]  The  parties  are  agreed  that  the 
contract  of  employment  was  void,  unless 
plaintiff  held  a  certificate  which  qualified 
blm  to  perform  the  stipulated  service.  Tbe 
question  of  whether  plaintiff  held  such  cer- 
tificate is  discussed  in  the  briefs,  but  we  do 
not  find  it  presented  by  tbe  record.  Plain- 
tiff made  no  motion  for  a  directed  verdict 


nor  did  be  reserve  any  exceptions  to  the 
charge  of  tbe  court  Tbe  coprt's  instructions 
are  not  contained  In  the  bill  of  exceptions. 
Plaintiff  is  not  entitled  on  this  record  to 
contend  that  tbe  Judgment  is  without  support 
in  tbe  evidence.  Marks  v.  First  National 
Bank,  84  Or.  601-603,  165  Pac  673.  We  must 
assume  that  tbe  law  was  correctly  declared 
by  the  court,  and  that  tbe  verdict  was  Justi- 
fied by  tbe  evidence. 

There  are  but  four  assignments  of  error, 
and  one  of  these  is  expressly  waived.  The 
first  error  assigned  ia  based  on  tbe  denial 
of  plaintiff's  challenges  of  talesmen  for  im- 
plied bla& 

[2,  9]  It  appears  that  plaintiff  challenged  14 
talesmen  on  tbe  ground  that  tbey  were  tax- 
payers In  Cladcamas  county,  and  therefore 
disqualified  to  try  this  cause.  Plaintiff  ex- 
hausted his  peremptory  challenges,  and  was 
obliged  to  accept  11  of  the  talesmen  so  ob- 
jected to.  None  of  these  Jurors  owned  prop- 
erty, or  resided,  in  district  62. 

It  Is  settled  law  that  a  taxpayer  Is  dts- 
qnalified  as  a  Juror  in  any  case  where  the 
verdict  may  increase  his  tax  rate.  Portland 
V.  Kamm,  6  Or.  862,  368,  360;  Ford  v.  Uma- 
tiUa  County,  15  Or.  813,  823,  16  Pac.  33;  ElU- 
ott  T.  Wallowa  County,  57  Or.  236,  238,  100 
Pa&  130,  Ann.  Cas.  1913A,  117.  Plaintiff's 
contention  as  to  the  implied  bias  of  these 
Jurors  Is  based  wholly  on  the  law  which  per- 
mits pupils  residing  in  one  district  to  attend 
high  school  tn  another  district  Tbe  expense 
of  educating  these  pupils  is  made  a  charge 
on  the  county.  Laws  1916,  p.  332.  Tbe 
charge  for  which  tbe  county  Is  liable  is  de- 
termined by  tbe  provlsiozia  of  section  4  of 
chapter  235  of  the  Laws  of  1916.  This  sec- 
tion requires  the  county  school  superintend- 
ent to  make  a  report  showing  the  number  of 
high  school  pupils  residing  out  of  the  dis- 
tricts in  which  tbe  blgb  schools  are  situate. 
This  report  Is  required  to  show  the  cost  of 
educating  these  pupils,  and  this  cost  is  deter- 
mined as  follows: 

"The  cost  of  educating  each  high  school  pupil 
of  any  high  school  district  shall  be  determined 
b^  dividing  the  total  amount  expended  by  the 
high  school  district  for  maintaining  high  school 
during  any  school  year,  by  the  average  daily 
attendance  of  pupils  enrolled  in  tbe  high  school 
or  high  schools  of  the  district  for  Uie  same 
year.'*^   Laws  1916,  p.  332. 

The  county  school  superintendent  la  re- 
quired to  certify  to  the  county  court  the  coat 
of  educating  each  pupil,  multiplied  by  tbe 
number  of  such  pupils,  and  this  total  Is  pro- 
vided for  in  the  next  tax  levy. 

The  only  expense  which  can  lie  charged 
under  tbe  above  statute  to  tbe  taxpayers  of 
Clackamas  county  is  a  certain  proportion  of 
the  "amount  expended  by  the  high  school 
district  for  maintaining  high  school  during 
any  school  year."  This  language  has  been 
twice  construed  by  this  court  School  Dis- 
trict V.  Smith,  82  Or.  443,  161  Pac.  706,  and 
School  District  T.  Smith,  84  Or.  50,  63.  164 
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Pac.  375.  Money  paid  In  Uqnidating  any 
Judgment  which  plaintiff  might  recover  In 
this  cause  would  not  be  "expended  by  the 
high  school  district  for  maintaining  high 
schooL"  Plaintiff  did  not  teach  during  the 
school  year  1915-1916.  If  he  were  to  recover 
In  this  cause  he  would  secure  damages  for 
the  wrongful  conduct  of  defendants,  not  com- 
pensation for  services  rendered.  Plaintiff's 
Judgment,  If  any,  would  be  paid  by  a  tax 
levied  on  the  property  located  In  district  No. 
62.  Laws  1915,  c.  159,  |  8.  This  charge  could 
not  be  transferred  In  whole  or  In  part  to 
Clackamas  county.  It  follows  that  the  court 
did  not  err  In  denying  plaintiff's  challenges 
on  the  ground  of  Implied  bias. 

[4]  Plaintiff's  next  assignment  of  error  Is 
based  on  the  admission  of  evidence  touch- 
ing plaintiff's  lack  of  qualification  to  teach 
without  first  showing  that  plaintiff  had  been 
duly  notified  of  the  contentions  of  defend- 
ants, and  had  had  opportunity  to  present  his 
case  to  the  board.  The  case  of  Richards  r. 
School  Board,  78  Or.  636,  163  Pac.  482,  L. 
B.  A.  19160,  789,  Ann.  Cas.  1917D,  266,  on 
which  plaintiff  relies,  involved  the  oonstruo- 
tion  of  a  statute  applicable  only  to  school 
dlsfrlcts  with  a  population  of  20,000.  This 
decision  is  not  In  point  In  the  case  at  bar. 
In  districts  whose  population  Is  less  than 
20,000  the  teacher  Is  not  In  every  case  en- 
titled to  a  bearing  before  dismissal.  It  Is 
squarely  held  In  Foreman  v.  School  District, 
81  Or.  587,  159  Paa  1155,  1168,  that  the 
board  of  directors  may  summarily  dismiss  a 
teacher  for  breach  of  the  contract  of  teach- 
ing. The  right  to  a  hearing  must  in  any 
event  be  based  on  a  valid  contract  of  em- 
ployment Assuming,  as  we  must  on  this 
record,  that  plaintiff  lacked  the  statutory 
qualifications  of  a  teacher,  his  contract  was 
void,  and  It  was  competent  for  the  board  so 
to  declare  It.    School  Directors  r.  Jennings, 


10  m.  App.  643,  646;  Sdiool  Directors  v. 
Xewman,  47  111.  App.  864;  Jackson  l\>wn- 
Edilp  V.  Farlow,  75  Ind.  118 ;  Hosmer  r.  Shel- 
don District,  4  N.  D.  197,  59  N.  W.  1035,  25 
L.  R.  A  383,  60  Am.  St.  Bep.  639,  641. 

[B1  The  only  remaining  assignment  of  er- 
ror is  as  follows: 

"Tbat  the  court  erred  In  admitting  any  evi- 
dence of  any  verbal  or  oral  statements  made  at 
the  time  of  slgnijig  the  contract  or  prior  thereto 
which  tended  to  vary,  add  to,  or  in  any  wise 
change  the  terms  of  the  written  contract  signed 
by  the  parties." 

It  Is  well  settled  that  It  is  not  competent 
to  vary  the  terms  of  a  writing  by  a  separate 
parol  agreement  made  at  the  time  or  prior 
thereto.  Looney  v.  Rankin,  15  Or.  617,  621, 
16  Pac.  660;  Portland  Bank  v.  Scott,  20  Or. 
421,  424,  26  Paa  276;  Edgar  v.  Gol&ea,  36 
Or.  448,  451,  48  Paa  1118,  60  Paa  2;  Sund 
V.  Standlfer,  86  Or.  289,  168  Paa  30O.  The 
only  testimony  In  the  bill  of  exceptions  to 
which  this  assignment  of  error  can  jMSsUdy 
be  applicable  is  the  following: 

"Q.  Now,  about  the  time  this  document  wu 
signed  was  it,  or  was  it  not,  understood  be- 
tween yon  folks,  the  board  of  directors  and  Mr. 
West,  tliat  the  certificate  that  he  then  possessed 
was  not  a  proper  one?  A.  I  cannot  say  now. 
As  I  tried  to  recall  what  I  think  was — before 
this  vote  was  had  just  whether  I  knew  any- 
thing about  his  certificate  or  not.  I  do  not 
know  that  it  was  accepted  by  me,  and  the  board, 
that  he  was  proficient  to  teach  the  subjects  h« 
had  been  teaching  in  the  school,  or  something 
similar.  We  did  have  then — I  think  he  can  tell 
better  than  I— an  incipient  agricultural  course, 
to  be  sure,  hardly  horn  yet" 

This  testimony  Is  so  noncommittal  and  so 
utterly  lacking  In  probative  value  that  it 
cannot  have  prejudiced  plaintiff.  The  error, 
if  any,  In  permitting  the  foregoing  question 
to  be  answered  was  harmless. 

It  follows  that  the  Judgment  Is  affirmed. 

MOORE,  BEAN,  and  HARRIS,  JJ.,  con- 
cor. 
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(102  Kan.  IM,  eU) 

POSTLETHWAITE  ▼.  EDSON  et  aL 
(No.  21131.) 

(Supreme  Court  of  Kansas.     Dec.  8,  1917. 

On  Rehearing,  March  9,  1918.     Further 

Behearing  Denied  April  12,  191&) 

(Syllaiut  by  the  Court.)     ' 

X.  FoBMBB  Opinion  Adhered  to. 

The  former  opinion  (Poatlethwaite  t.  X!d- 
■on,  98  Kan.  444,  155  Pac  802)  remains  aa  the 
deliberate  holding  of  this  court. 
2.  Homestead  <@=>153  —  Homesixad  Chabao- 
TKE— Liability  to  Judgment. 

A  hnsband  and  wife  mutually  willed  -their 
property,  inclnding  a  homestead,  to  their  eur- 
•viTor  for  life  with  power  of  disposal,  remainder 
to  their  children.  It  was  occupied  by  the  de- 
visors, and  by  tlie  surviving  wife  untU  her  de- 
cease, the  children  then  having  homes  elsewhere 
and  not  occupying  the  land  devised.  A  judg- 
ment obtained  against  the  father  was  kept  alive 
as  to  his  estate  by  revivor  against  his  adminis- 
tratrix. Held,  that  the  children  took  the  land 
freed  from  its  homestead  character,  and  it  could 
by  this  salt  be  subjected  to  the  payment  of  the 
judgment 
8.  Homestead  «=9l— Houeotbad  CHABACnxB. 

The  homestead  character  of  real  estate  de- 
pends on  family  occupancy— not  on  the  source 
of  title. 

4.  Judgment  ®=3780(1)  —  Lien  —  iNTEBESnr  of 
Judgment  Debtob— JPatment  of  Debt. 

Only  the  interest  of  the  judgment  debtor 
could  be  appropriated,  and  it  was  error  to  sus- 
tain a  demurrer  to  that  part  of  the  amended 
answer  setting  up  that  the  homestead  was  ac- 
quired by  the  joint  efforts  and  money  of  the  hus- 
band and  wife,  and  held  by  them  as  tenants  in 
common. 

5.  WiLU  4=>48$— Intention  of  Txstatos— 
Explanation. 

The  will  not  being  ambiguous,  the  trial  court 
correctly  refused  evidence  explanatory  of  the 
devisor's  intention?,  and  properly  struck  from 
the  answer  allegations  of  what  such  intentions 
were. 
8.  Homestead  «=s136— Alienation— "Will. 

The  will  was  not  an  alienation  or  convey- 
ance of  the  homestead. 

On  Kehearing. 

7.  Homestead  <g=»136— Will— "CJonvbtancb" 

—"Alienation." 
Rule  followed  that  a  will  is  not  a  convey- 
ance or  an  alienation  of  the  real  estate  describ- 
ed therein. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aliena- 
tion;  Conveyance.] 

&  Homestead  9=9 136  —  Devise  —  Riobts  of 

"Cbeditobs." 
"Creditors,"   as  the  expression  is  used   in 
section  11762  of  the  General  Statutes  of  1915 
concerning  wills,   means   and   includes   general 
creditors. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Creditor.] 

Johnston,  O.  3.,  and  Porter  and  Bnrch,  JJ., 
dissenting. 

Appeal  trom  District  Court,  Shawuee 
CJounty. 

Action  by  Robert  C.  Postlethwalte,  admln- 
Istrator  of  the  estate  of  John  C.  Postle- 
thwalte, deceased,  against  Frank  P.  Edson 
and  Je^e  L.  McCabe.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Modified  and  re- 
manded. 


Eugene  S.  Qulnton,  of  TopeJu,  for  appd- 
lants.  Garver  &  Garver,  of  Topeka,  for  ap- 
pellee. 

WEST,  J.  [1]  "When  this  case  was  here 
before  It  was  stated  In  the  brief  of  the  plain- 
tiff, page  10: 

"Defendants  do  not  claim  any  homestead 
rights." 

In  the  defendants'  brief  were  the  following 
statements: 

"The  appellants  claim  that  the  instrument  is 
a  joint  will  by  which  Mary  Edson  took  a  lifs 
estate  with  a  remainder  to  Frank  P.  Edson 
and  Jessie  Ia  McCabe,  and  if  so  the  property  is 
subject  to  be  taken  in  this  action."      Page  6. 

"It  is  admitted  that  Frank  P.  Edson  and 
Jessie  L.  McCabe  «  «  •  had  never  resided 
upon  or  occupied  this  property  aa  a  homestead 
for  a  long  time  prior  to  all  blatters  herein  pre- 
sented.    »    ♦    • "      Page  9. 

"If  the  absolute  fee-simple  title  and  homestead 
right  did  pass,  under  this  mutual  will,  upon  the 
death  of  Willis  Edson  to  Mary  Edson,  the  sur- 
vivor, then  it  must  follow  that  Frank  P.  Ed- 
son and  Jessie  L.  McCabe  inherited  that  legal 
title  and  the  property,  directly  and  fully  and 
completely,  from  Mary  Edson,  against  whom 
there  were  no  claims  or  debts.  From  the  death 
of  Willis  Edson  to  the  death  of  Mary  Eldson, 
this  property,  as  a  homestead,  remained  clear 
and  free  from  the  claims  of  any  creditors  of  ei-  ' 
ther  of  them.  If  so,  then  the  legal  title  to  this 
homestead  having  vested  upon  the  death  of 
Willis  Edson  in  Mary  Edson,  that,  too,  must 
have  remained  clear  and  free,  with  the  home- 
stead right,  from  the  claims  of  creditors;  there 
being  no  claims  or  debts  of  Mary  Edson  at  her 
death.  The  same  unincumbered  title  and  prop- 
erty must  of  necessity  have  passed  unincumber- 
ed to  the  heirs,  Frank  P.  Edson  and  Jessie  L. 
McCat)e.  This  conclusion  is  inevitable,  if,  aa  a 
matter  of  law,  the  legal  title  to  this  homestead, 
by  virtue  of  this  mutual  will,  passed  unincum- 
bered to  Mary  Edson."     Page  12. 

"So,  in  this  case,  under  the  mutual  will,  ths 
homestead  and  legal  title  thereto  vested  in  the 
survivor  clear  and  free  from  the  debts  of  the 
deceased  husband.  Having  once,  then,  vested 
free  from  debts  in  an  innocent  party  or  pur- 
chaser, it  oould  not  be  divested."    Page  17. 

These  quotations  are  made  to  demon- 
strate that  the  controversy  when  first  here 
centei'ed  on  the  question  whether  the  surviv- 
or took  a  fee  or  a  life  estate  with  power  of 
disposal,  remainder  to  the  children,  and  that 
it  was  then  insisted  that  if  the  former,  the 
homestead  character  of  the  land  remained 
oven  when  inherited  by  the  children  who  did 
not  claim  to  occupy  it  as  a  homestead. 
Hence  in  the  opinion  (Poetlethwaite  v.  Ed- 
son, 98  Kan.  444,  155  Pac.  802)  it  was  said: 

"Mary  Edson  survived  her  husband,  remain- 
ing in  possession  of  the  homestead  during  her 
life.  She  left  the  defendants  as  her  sole  heirs 
who  claim  no  homestead  rights.  The  plaintiif 
takes  the  position  that  the  will  devised  a  life 
estate  to  Mary  Edson  with  full  power  of  dispo- 
sition, remainder  to  the  defendant,  and  if  this 
l>e  the  proper  construction  it  is  conceded  that 
the  property  is  subject  to  be  taken  in  this  ac- 
tion.''   98  Kan.  445, 156  Pac.  802. 

In  ttte  elaborate  petition  for  a  rehearing 
there  was  no  complaint  of  this  statement. 
Near  the  close  of  the  opinion  it  was  said: 

"It  is  fairly  clear  that  the  intention  was  that 
the   survivor   should   have   complete   dominion 
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oyer  the  estate  during  her  Hfe,  Including  the  fall 

&i)wer  of  disposition,  but  that  as  she  would  be 
kely  to  retain  the  estate  or  a  portion  thereof, 
such  portion  was  to  vest  personally  in  the  chil- 
dren, to  take  effect  at  her  death;  that  is,  the 
g resent  estate  in  such  portion  was  to  vest  jn 
er  for  life  with  the  power  of  disposition,  re- 
mainder to  the  children." 

This  conclusion,  reached  after  a  painstak- 
ing examination  and  consideration,  we  are 
satisfied  with,  and  It  must  remain  as  the 
deliberate  holding  of  this  court.  The  case 
was  first  here  on  appeal  from  an  order  over^ 
ruling  a  demurrer  to  the  answer.  When  it 
reached  the  lower  court  the  defendants 
amended  their  answer,  parts  of  which  were 
stricken  out  on  motion  of  the  plaintiff,  and 
a  demurrer  to  the  remainder  was  sustained, 
from  which  orders  this  appeal  Is  talcen. 
Hence  the  question  now  before  us  is  the 
claimed  error  in  such  rulings.  The  parts 
strlclcen  out  amounted  to  an  allegation  that 
the  Edsons  talked  over  the  making  of  the  will, 
and  expressed  their  Intentions  and  desires, 
cotmseled  with  an  experienced  lawyer  who 
drew  the  Instrument,  and  suggested  a  certain 
Addition,  with  which  the  testators  were  pleas- 
ed. In  other  words,  the  trial  court  refused 
to  permit  the  defendants  to  go  Into  the  con- 
versations and  Intentions  of  the  makers  of 
the  will  on  the  theory,  doubtless,  that  it  is 
plain  on  Its  face,  and  needs  no  extrinsic  aid 
for  Its  proper  construction.  The  remainder 
of  the  amended  answer  pleaded  the  home- 
stead diaracter  of  the  land  devised  wlille 
occupied  by  the  parents  or  their  survivor,  the 
separate  homes  elsewhere  occupied  by  the  de- 
fendants, that  the  homestead  was  procured 
by  the  Joint  efforts  of  the  devisors  and  held 
by  them  as  tenants  in  common. 

Error  Is  assigned  on  sustaining  a  demurrer 
to  all  of  the  remaining  answer  except  the 
general  denial,  because  the  judgment  of  the 
plaintiff  was  never  a  lien  on  this  property; 
because  the  Judgment  was  not  against  Mary 
Bdson,  the  Joint  owner  with  her  husband  of 
the  homestead;  liecause  the  will  is  ambiguous 
and  susceptible  to  explanation  of  the  Inten- 
tion of  its  makers,  and  liei-ause  it  carried  a 
fee  to  their  survivor.  The  last  reason  is 
disposed  of  by  the  former  decision.  Tlie  first 
may  be  conceded ;  this  suit  being  brought  for  I 
the  very  pun^ose  of  subjecting  the  land  to  | 
the  payment  of  the  plaintiff's  Judgment  which 
would  be  idle  If  it  were  already  a  lien  there- 
on. This  leaves  only  the  second  and  third 
for  consideration — ^the  effect  of  the  alleged 
one-half  or  Joint  ownership  by  Mrs.  Edson, 
and  the  claimed  ambiguity  of  the  will. 

A  "partial  transcript"  before  us  contains 
the  following: 

"Counsel  for  Plaintiff:  It  is  admitted  that  the 
title  of  record  to  the  lots  descril)ed  in  the  peti- 
tion was  in  Willis  Edson  at  the  time  of  his 
death,  and  that  at  that  time  and  some  time 
previous  said  premises  had  been  occupied  by 
Willis  Kdsou  and  his  wife  as  their  residence  and 
homestead. 

"Counsel  for  Defendants:   That  is  all  rifcbt. 

"Mr.  G.:  It  is  further  admitted  Mary  Edson 
elected  to  take  under  the  will  as  probated,  and 


thereafter,  in  April,  1914,  died  without  having 
made  any  other  disposition  of  said  property. 

"Mr.  Q.:  That  last  statement  in  there  I  want 
taken  out,  'without  having  made  any  other  dis- 
position of  her  property.' 

"Mr.  Q. :  I  offer  in  evidence  the  original  an- 
swer filed  in  this  case  by  the  defendants,  which 
states  8<irae  of  these  facts. 

"I  offer  the  inventory  filed  in  the  probate 
court  by  Mary  Eklson  as  administratrix  of  the 
estate  of  Willis  Edson,  deceased. 

"Mr.  Q. :  I  object  to  It  as  incompetent,  ir- 
relevant, and  immaterial  and  not  the  beat  evi- 
dence. 

"The  Court :    Overruled.    •    •    • 

"The  inventory  in  question  is  in  substance  as 
follows,  to  wit:  'I,  Mary  Edson,  residing  at 
Topeka,  Kansas,  administrator  of  the  estate  of 
Willis  Edson,  deceased,  do  hereby  made  and  re- 
turn upon  oath  the  following  inventory  of  all 
the  moneys  of  the  deceased  which  are  by  law 
to  be  administered  and  which  has  come  into  my 
possession  or  knowledge  and  also  of  all  the  real 
estate  of  the  deceased.  I  further  declare  upon 
oath  that  the  estate  of  said  deceased  consists 
only  of  the  property  herein  scheduled  and  listed, 
to-wit:  Except  household  goods  exempt  under 
the  law.  •  •  •  Lots  216  and  248  Eighth 
avenue,  Topeka,  Shawnee  county,  Kansas,  f3,- 
750.' " 

[2,3]  But  aside  from  all  this  and  conced- 
ing for  the  moment  only  that  the  property 
was  acquired  and  owned  by  the  parents  aa 
alleged,  it  was  still  the  subject  of  their 
testamentary  direction,  and,  as  already  con- 
strued, their  mutual  will  gave  to  the  survivor 
a  life  estate  with  power  of  disposal,  remaind- 
er to  the  children.  True,  while  the  home- 
stead of  the  devisors  or  their  survivor  it 
was  property  towards  which  the  eye  of  tlieir 
creditors  could  be  turned  in  vain,  but  bad 
It  ceased  to  be  such  homestead  by  abandon- 
ment It  would'  thereby  have  become  like  any 
other  property  they  may  have  owned,  subject 
to  their  debts.  While  they  could  not  liave 
defrauded  their  creditors  by  selling  to  a 
stranger,  this  is  because  while  still  occupied 
by  them  It  was  exempt.  Again,  had  the 
survivor  died  leaving  the  children  in  posses- 
sion as  part  of  her  f&mily,  it  would  still  bave 
been  exempt  not  only  from  the  debts  of  the 
devisors,  but  from  the  debts  of  the  childrat 
so  long  as  they  might  rightfully  continue 
to  occupy  the  property  as  their  homestead. 
The  theory  of  homestead  exemption  is  tbe 
setting  apart  of  real  estate  free  from  tbe 
claims  of  creditors,  not  the  giving  to  any 
family  or  heirs  the  right  to  have  a  homestead 
and  claim  also  as  exempt  other  real  estate 
because  inherited  from,  or  devised  by,  thoee 
whose  homestead  it  was. 

It  lias  been  held  that  when  a  husband  with 
his  own  money  purchases  land  In  his  wife's 
name  for  tbe  purpose  of  placing  It  beyond  the 
reach  of  bis  creditors,  and  then  makes 
improvements  thereon  and  occupies  It  witb 
his  family  as  a  homestead,  such  transactions 
are  not  fraudulent  as  to  subsequent  creditors 
of  the  husband.  And  that  in  such  case  it 
makes  no  difference  whether  the  hustand  or 
wife  owned  the  money,  or  In  whr«e  name 
(of  the  two)  the  title  was  taken.  Hlxoa  t. 
George,  18  Kan.  253.  In  Ashton  v.  Ingle,  20 
Kan.  670,  27  Am.  Rep.  197,  it  was  decided 
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that  a  Judgment  against  an  owner  of  nonex- 
empt  real  estate  attaches  thereto,  although 
at  the  time  of  the  levy,  It  may  be  occupied  as 
the  homestead  of  the  owner.  In  Dayton  v. 
Donart,  22  Kan.  256,  an  owner  of  a  home- 
stead died  Intestate,  leaving  many  debts  and 
no  personal  property  with  which  to  pay  them, 
and  no  other  real  estate.  It  was  held  that 
the  title  descended  to  the  widow  and  children 
Just  the  same  as  If  It  were  not  occupied  as 
a  homestead,  "except  that  It  descends  to  them 
subject  to  a  certain  homestead  interest  Tested 
In  the  widow  and  such  of  the  children  as 
occupy  the  homestead  at  the  time  of  the  In- 
testate's death.  Syl.  1.  That  If  the  property 
be  sold  while  still  occupied  as  a  homestead 
by  the  widow  and  one  or  more  of  the  chil- 
dren, the  title  passes  to  the  purchaser  free 
from  debts,  although  the  property  may  after- 
wards be  abandoned  as  a  homestead  by  the 
widow  and  children.  In  the  opinion  It  was 
said: 

"But  evidently^  from  the  statutes  they  hold  the 
property  as  their  absolute  property,  free  from 
debts  and  division  only,  while  some  of  them 
occupy  the  game  as  their  homestead.  If  they 
all  abaodon  the  property  as  a  homestead,  it 
then  becomes  subject  to  debts  and  division  the 
same  as  though  it  never  was  a  homestead.  This 
homestead  right  is  probably  just  like  any  other 
homestead  exemption  right,  except  that  it  is 
held  by  the  occupants  (prior  to  the  widow's 
marriage,  and  prior  to  all  the  children's  reach- 
ing their  majority)  free  from  division  or  parti- 
tion, as  well  as  free  from  debts ;  and  when  it  is 
abandoned  as  a  homestead  (if  not  previously 
sold)  it  becomes  liable  for  the  Intestate's  debts." 
22  Kan.  270. 

Stratton,  Adm'r,  r.  McOnndllss,  82  Kan. 
612,  4  Paa  1018,  was  to  the  effect  that  a 
homestead  left  by  the  husband  and  occupied 
by  the  widow  as  a  homestead  until  her  de- 
cease was  thereupon  subject  to  sale  for  the 
payment  of  the  owner's  debts.  In  another 
case  the  homestead  owner  died  leaving  a 
widow  and  several  children,  all  of  whom  had 
reached  majority.  He  had  devised  one-half 
ito  the  widow  and  one-quarter  to  the  son 
who  resided  upon  the  homestead  until  parti- 
tion, by  which  the  widow  was  alloted  one-half 
the  homestead,  the  son  one-quarter,  and  the 
remaining  one-quarter  was  set  off  to  the  other 
belrs.  The  widow  sold  her  portion  and  aban- 
doned the  homestead.  The  heirs  to  whom 
the  one-qnarter  was  awarded  never  resided 
upon  the  homestead,  and  after  the  abandon- 
ment by  the  widow  their  one-quarter  was 
unsold  and  unoccupied.  The  personal  prop- 
erty left  by  the  deceased  was  insuCSclent  to 
pay  the  debts  of  the  estate,  and  It  was  held 
that  the  one-quarter  last  mentioned  was 
subject  to  sale  for  the  payment  of  deb^s  and 
cost  of  BdministFatlon.  Barbe  t.  Hyatt,  50 
Kan.  86,  31  Pac.  6&1.  In  the  opinion  It  was 
said: 

"It  has  been  settled  that  the  death  of  the 
owner  of  the  homestead  does  not  transfer  the 
title  absolutely  and  unconditionally  to  the  wid- 
ow and  children.  It  descends  to  them  the  same 
as  other  real-  estate  owned  by  the  deceased,  ex- 
cept that  it  is  subject  to  the  homestead  inter- 
ests. So  long  as  it  retains  its  homestead  char- 
acter it  cannot  be  sold  to  pa;  ordinary  debts. 


nor  can  there  be  a  compulsory  division  and  dis- 
tribution. While  it  la  so  occupied  it  may  b« 
conveyed  by  the  persons  in  whom  the  homestead 
interests  vest,  and  the  title  to  the  property  or 
any  interest  therein  will  pass  free  from  any 
liability  for  the  ordinary  debts  of  the  estate. 
Abandonment  by  them,  however,  will  destroy  the 
homestead  interest,  and  when  it  is  abandoned  it, 
becomes  subject  to  the  debts  of  the  estate,  the 
same  as  other  lands  which  were  never  impress- 
ed with  the  homestead  character."  60  Kan.  89, 
31  Pac.  694. 

In  Allen  ▼.  Holtzman,  63  Kan.  40,  64  Faa 
966,  the  husband  died  leaving  a  will  devising 
the  property  to  the  wife,  who  elected  to  take 
thereunder,  and  mortgaged  the  laud,  while 
occupying  it  with  her  children,  to  secure  a 
personal  debt,  and  it  was  held  that  sncb 
mortgage  was  a  valid  incumbrauoa.  It  was 
said  In  the  opinion: 

"After  the  husband's  death  and  the  election 
of  the  wife  to  take  under  the  will,  she  took  the 
whole  estate.  The  children  gut  none.  Their 
homestead  rights  in  the  land  were  no  greater 
after  the  death  of  their  father  than  before."  63 
Kan.  41,  64  Pac.  967. 

In  Cross  v.  Benson,  68  Kan.  496,  76  Pae. 
558,  61  L.  R.  A.  560,  the  widow  who  cwi- 
tlnued  to  occupy  the  homestead  after  the 
death  of  her  husband  was  held  to  be  entitled 
to  so  occupy  the  land  free  from  forced  sale 
for  the  payment  of  the  husband's  debts,  and 
to  so  do  after  electing  to  take  under  his  will, 
devising  the  homestead  to  her.  When  a  wife, 
after  the  death  of  her  husband,  occupies  the 
homestead  alone.  It  is  exempt  as  to  her  own 
creditors  as  well  as  those  of  her  husband's 
estate,  regardless  of  which  spouse  held  the 
legal  title.  Weaver  t.  Bank,  76  Kan.  610,  94 
Pac.  273,  16  L.  K.  A.  (N.  S.)  110,  123  Am.  St 
Bep.  15& 

It  is  insisted  that  the  land  cannot  be  ap- 
propriated to  the  payment  of  the  Judgment 
because  the  latter  has  not  been  revived 
against  the  defendants.  It  was  revived 
against  Mary  Edson  as  administratrix  July 
8,  1912.  She  died  April  4,  1014,  and  this 
suit  was  begun  May  4,  1914.  Whatever 
estate  Willis  Edson  left  was,  unless  exempt, 
subject  to  appropriation  for  the  payment  of 
his  debts.  Mary  Edson,  by  his  will,  took  the 
property  devised  to  her  thus  burdened,  unless 
exempt,  and  thus  subject  when  such  exemp- 
tion should  cease.  By  the  same  mutual  will 
the  property  passed  to  the  children,  and 
would  have  continued  exempt  from  the  debts 
of  WUlls  Edson  had  it  been  and  continued 
to  be  the  children's  homestead.  But  as  they 
did  not  occupy  it,  they  took  it  subject  to  the 
debts  of  their  father;  the  Judgment  against 
his  estate  having  been  kept  alive.  The  Judg- 
ment, if  not  a  lien  on  the  land,  could  be  made 
one,  because  the  homestead  shield  had  been 
lowered  by  the  cessation  of  homestead  oc- 
cupancy. Had  they  by  the  will  taken  other 
land  on  which  no  claim  of  homestead  could 
have  been  made,  they  would  of  course  have 
taken  it  burdened  with  liability  to  appropria- 
tion for  the  payment  of  his  debts.  Having 
taken  this  land  to  which  no  homestead  claim 
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coxild  longer  be  made,  tbey  took  it  also  thus 
burdened. 

[4]  But  It  Is  urged  that  this  could  at  most 
be  true  only  as  to  such  Interest  as  Willis 
Edson  actually  owned,  and  that  11  he  owned 
but  a  half  Interest  this  Is  all  that  could  be 
ax>propriated,  hence  the  Importance  of  per- 
mitting the  defendants  to  show  su<^  half 
ownership  only.  It  Is  true  that  only  the 
actual  Interest  owned  by  the  JudgmeSnt  debtor 
conld  be  reached.  Hlxon  v.  George,  18  Kan. 
253;  Holden  v.  Garrett,  23  Kan.  98;  McGalla 
V.  Knight,  7T  Kan.  770,  04  Pac.  128,  14  L.  B. 
A.  (N.  S.)  1258 ;  Btaery  t.  Bank,  97  Kan.  231, 
SyL  3,  155  Paa  84.  While  It  Is  vigorously 
asserted  and  as  vehemently  denied  that 
evidence  as  to  ownership  was  received  under 
the  general  denial,  the  supplemental  abstract 
contains  the  statement  that  none  was  in- 
troduced. The  defendants  had  a  right  to 
show  if  they  could  that  their  father  owned 
only  one-half  the  land,  for  In  that  event  their 
loss  by  Its  appropriation  to  the  payment  of 
his  debt  would  De  cut  in  two.  It  was  error, 
therefore,  to  sustain  the  demurrer  to  this  part 
of  the  amended  answer. 

[S,  6]  But  it  is  insisted  that  WllUs  E3dson 
oould  have  deeded  the  property,  freed  from 
its  homestead  character,  and  by  his  will  he 
accomplished  the  same  thing,  and,  therefore, 
vested  the  title  in  his  wife  freed  from  the 
claims  of  his  creditors;  and  that  the  chil- 
dren also  took  the  property  thus  freed.  As 
counsel  says  in  his  brief: 

"If  the  fee  title  passed  to  the  children  and  a 
life  estate  only  to  the  wife,  it  still  was  a  'dis- 
position' of  the  property  while  occupied  as  a 
homestead,  that  transferred  the  fee  to  the  same 
free  from  debts  of  creditors." 

In  his  reply  brief,  be  asserts  that : 
"The  homestead   may  be   transferred   to  the 
children  by  a  will,  free  from  debt,  the  same  as 
it  may  be  made  a  gift  to  a  stranger." 

In  Dayton  v.  Donart,  22  Kan.  256,  it  was 
said: 

"They  say  that  the  first  moment  of  bona  fide 
occupancy  by  the  widow  and  children  so  fixed 
the  title  in  the  occupants  that  no  subsequent 
abandonment  by  them  would  have  the  effect  to 
expose  the  property  to  liability  for  the  payment 
of  Church's  debts.  Now,  if  mere  occupancy 
alone  for  any  period  of  time,  long  or  short, 
could  have  the  effect  to  so  free  the  land  from 
liability  for  Church's  debts  that  no  subsequent 
abandonment  of  the  premises  would  expose  them 
to  such  liability,  we  should  think  that  under  the 
statutes  a  moment's  time  would  be  just  as  good 
as  any  longer  period  of  time.  But  in  our  opin- 
ion no  period  of  time,  however  long,  is  sufficient 
to  give  absolute  title,  free  from  debts,  if  the 
debts  remain  unpaid  and  not  barred  by  the  stat- 
ute of  limitations."    Page  268. 

In  Comstock  v.  Adams,  23  Kan.  613,  33 
Am.  Bep.  191,  the  court  had  imder  considera- 
tion section  8  of  the  Descents  and  Distribu- 
tion Act,  providing  that  one-half  in  value  of 
the  husband's  estate  of  which  the  wife  had 
made  no  conveyance  shall  be  set  apart,  etc. 
It  was  argued  that  the  term  "conveyance" 
should  be  given  Its  broad  and  general  sense, 
so  as  to  Include  the  conveyance  of  the  prop- 
erty by  will;    but  the  court  said: 


"The  word  'conveyance,'  as  used  in  the  proviso 
of  said  section  8,  clearly  does  not  include  a  wiH 
A  will  is  never  a  conveyance.  A  conveyance  op- 
erates in  the  lifetime  of  the  grantor,  while  a 
will  does  not  operate  until  after  the  death  of 
the  maker.  Of  course,  death  transfers  all  prop- 
erty, and  a  will  says  where  it  shall  go ;  but 
this  does  not  render  a  will  'a  conveyance,'  "which 
the  husband  has  made.'  It  is  the  death  that 
transfers  the  property."  23  Kan.  524,  33  Am. 
Rep.  191. 

In  Martindale  v.  Smith,  31  Kan.  270,  1 
Pac.  569,  it  was  held  that  a  husband  could 
make  a  valid  will  giving  a  homestead  to  iiis 
wife,  and  that  as  against  an  heir,  who  did 
not  occupy  the  property  as  a  homestead,  it 
would  take  effect  immediately  after  the  deattt 
of  the  testator  and  after  the  probate  of  the 
will,  although  the  will  stated  that  the  testa- 
tor devised  the  property  to  his  wife,  after 
paying  all  his  legal  debts.  In  the  opinion  tt 
is  said: 

"When  death  occurs,  the  title  to  the  property 
of  the  i>erson  dying  must  be  transferred  to  some 
person.  It  cannot  remain  in  the  deceased;  and 
the  will  simply  designates  where  the  title  shall 
go."    31  Kan.  273,  1  Pac  571. 

The  daim  of  counsel  that  the  wiU  could 
not  take  effect  until  the  payment  of  the  debts 
was  thus  disposed  of: 

"As  against  Georjre  Waybright,  the  heir  and 
his  grantees,  we  think  the  wul  took  effect  im- 
mediately after  the  death  of  the  testator  and 
the  probate  of  the  will,  and  such  death  and  will 
immediately  transferred  the  title  to  the  property 
to  the  testator's  wife,  subject  possibfy  to  the 
payment  of  the  debts  of  deceased,  and  subject 
possibly  to  his  wife's  homestead  interests." 

The  language  last  quoted  leaves  the  qoech 
tion  now  before  us  quite  open. 

In  Vlning  v.  Willis,  40  Kan.  609,  20  Pac. 
232,  a  husband  and  wife  occupied  the  home- 
stead owned  by  her,  the  title  being  in  her 
name,  she  bavlng  no  children,  and  it  was  held 
that  she  could  by  will,  without  her  husband's 
consent,  devise  a  one-half  interest  to  a  third 
person,  so  that  after  her  death  such  third 
person  could  take  such  interest.  It  was  ar- 
gued that  the  will  amounted  to  an  alienation 
of  the  estate  which  could  only  be  accomplish- 
ed by  the  joint  consent  of  the  husband  and 
wife. 

"We  think  these  views  are  utterly  nntenable. 
A  will  never  divests  the  owner  of  nis  property 
or  of  any  interest  therein.  No  interest  passes 
by  the  will  to  the  intended  devisee;  nothing 
that  he  can  sell,  or  transfer,  or  incumber ;  noth- 
ing that  will  pass  from  him  to  heirs  or  that  he 
can  devise  or  bequeath;  and  the  will  may  be 
revoked  by  the  testator  immediately  after  its 
execution  or  at  any  time  afterward  and  before 
his  death.  A  person  might  execnte  1,000  wills 
for  the  same  property,  yet  no  one  of  such  wills 
would  transfer  anything;  bat  when  the  testator 
should  die  the  devisee  mentioned  in  the  last  will 
executed  would,  under  and  by  virtue  of  the  stat- 
utes, take  the  property.  It  would  not  be  the 
will,  however,  but  death  that  would  take  the 
property  from  the  testator;  and  it  woald  be 
death,  the  statutes,  and  the  will,  all  operating 
together,  that  would  confer  the  property  apoa 
the  devisee."    40  Kan.  611,  20  Pac.  233. 

Section  8262  of  the  Genera)  Statutes  of 
1915  (Code  Or.  Proc.  §  337)  provides  that  in 
case  any  person  be  imprisoned  for  life,  tils 
estate  shall  be  disposed  of  as  if  he  were  nat- 
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orally  dead.  In  Smith  v.  Becker,  62  Kan. 
641,  64  Pac.  70,  63  U  R.  A.  141,  the  meaning 
of  the  words  "disposed  of  were  construed, 
and  It  was  said : 

"The  words  'disposed  of  are  not  in  our  judg' 
ment  broad  and  comprehenEive  enough  to  reach 
to  and  embrace  that  act  of  the  law  which  vests 
the  ownership  of  property  in  an  heir  by  inherit- 
ance. *  *  *  It  is  an  inapt  expression  to  say 
that  when  an  estate  is  cast  by  descent  on  the 
heir  by  the  death  of  the  owner,  it  has  been  dis- 
posed of." 

A  Callforala  decision  was  dted  to  the  ef- 
fect that  a  statute  giving  the  husband  abso- 
lute power  to  dispose  of  community  property 
ought  not  be  extended  to  a  disposition  by  de- 
vise. The  fourth  section  of  the  syllabus  in 
Cross  V.  Benson,  68  Kan.  495,  75  Pac.  558,  64 
I>.  B.  A.  660,  reads  as  follows : 

"Upon  the  death  of  her  hosband  a  wife  may 
elect  to  take  title  under  his  will  to  their  home- 
stead, which  she  continues  to  occupy,  wltbont 
subjecting  it  to  the  payment  of  his  debts." 
68  Kan.  486.  75  Pac.  669  (64  L.  B.  A.  660). 

It  was  argued  that  taking  under  the  will 
necessarily  Implied  taking  subject  to  the  debts 
of  the  testator  In  view  of  the  statute  author- 
izing one  to  devise  his  lands  subject  to  the 
rights  of  creditors,  but  it  was  held  that 
while  by  the  will,  the  title  Itself  was  devised, 
and  she  elected  to  take  therennder,  there 
was  no  hiatus  In  her  occupancy  of  th6  prem- 
ises as  a  residence,  and  the  homestead  privi- 
lege (arising  out  of  occupancy)  was  not  dis- 
turbed, any  more  than  It  would  have  been  bad 
ber  husband  deeded  the  lots  to  her  In  his 
lifetime,  while  she  was  occupying  them  as  a 
homestead. 

"And  since  the  lots  in  question  were  contin- 
nally  impressed  with  the  homestead  interest  of 
Sue  S.  Cross  in  the  lifetime  of  her  husband,  at 
the  date  of  his  death  and  during  the  following 
years  until  her  own  demise,  creditors  enjoyed 
no  rights  to  which  such  lots  were  subject  or  to 
which  the  making  of  a  will  of  them  was  sub- 
ject" 

In  Compton  v.  Gas  Co.,  76  Kan.  672,  89 
Pac.  1039,  10  L.  B.  A.  (N.  S.)  787,  holding 
tliat  the  widow  owning  an  undivided  half  of 
the  homestead  may  lease  her  Interest  subject 
to  the  rights  of  those  occupying  the  premises 
as  a  homestead,  it  was  said: 

"As  was  held  in  Gatton  v.  Tolley,  22  Kan. 
678,  such  sale  or  alienation  is  always  subject 
to  tbe  right  of  the  heirs  to  continue  to  occupy 
the  premises  as  a  homestead  until  the  widow 
marries,  the  youngest  child  becomes  of  age,  or 
the  homestead  ia  abandoned.".  75  Kan.  675,  89 
Pac.  1040  (10  L.  B.  A.  [N.  S.]  787). 

In  a  note  to  this  decision  found  in  10  L.  B. 
A.  (N.  S.)  787,  may  be  found  numerous  au- 
thorities more  or  less  In  point,  but,  like  oth- 
er decisions  from  other  states,  they  are  so 
dependent  on  local  statutes  as  to  be  of  little. 
If  any,  assistance.  See  Weaver  v.  Bank,  76 
Kan.  540,  94  Pac.  273,  16  L.  B.  A.  (N.  S.)  110, 
128  Am.  St  Rep.  155,  already  referred  to. 
From  these  citations.  It  Is  manifest  that  there 
Is  evolved  the  settled  rule  that  a  will  is  not 
a  conv^ance,  and  does  not  effect  an  aliena- 
tion of  real  estate,  and  Is  not  a  disposal  of  it 
in  the  ordinary  sense  of  the  term.     When, 


therefore,  the  widow  took  under  the  will,  she 
took  subject  to  the  husband's  debts,  In  case 
they  should  be  kept  alive,  and  occupancy  as 
a  homestead  should  cease.  When  the  chil- 
dren took  by  virtue  of  the  same  will,  their 
title  was  not  expanded,  Increased,  or  enlarg- 
ed over  that  which  the  widow  acquired  on 
the  death  of  her  husband.  While  If  they  had 
been  In  occupancy  as  a  homestead,  It  would 
have  continued  free  from  their  father's  d^ts. 
It  was  only  free  while  such  occupancy  should 
continue,  and  no  longer. 

As  to  the  claim  of  ambiguity  and  the  conse- 
quent propriety  of  showing  the  real  Intent  of 
the  devisors,  it  must  be  observed  that  while, 
as  stated  in  the  former  opinion,  support 
could  be  found  for  a  different  legal  conclu- 
sion touching  the  meaning  of  the  will  as 
drawn,  the  document  Is  not  ambiguous,  but 
clearly  within  the  rule  of  construction  al- 
ready announced,  and  hence  there  was  no 
call  and  no  room  for  evidence  explanatory 
of  intention.  Smith  v.  Holden,  68  Kan.  535, 
50  Pac.  447;  Holmes  v.  Campbell  College. 
87  Kan.  507,  125  Pac.  25,  41  L.  K.  A.  (N.  S.) 
1126,' Ann.  Cas.  1914A,  475;  Korse  v.  Hen- 
Ion,  97   Kan.  399,   155  Pac.   800. 

The  judgment  Is  modified  as  to  the  sustain- 
ing of  the  demurrer,  and  the  cause  Is  re- 
manded for  further  proceedings  In  accordance 
herewith.    All  the  Justices  concurring. 

On  EeKearlng. 

A  rehearing  was  granted  on  the  homestead 
question  only,  and  for  the  third  time  this  con- 
troversy has  received  somewhat  unusual  at- 
tention. Postletbwalte  v.  Edson,  98  Kan.  444, 
155  Pac.  802;  102  Kan.  104,  171  Pac.  769. 
The  right  to  will  away  real  estate  Is  not 
Inherent  but  is  purely  a  creature  of  legisla- 
tion. The  Legislature  may  give  and  the  Leg- 
islature may  take  away. 

"The  Legislature  has  plenary  power  to  with- 
hold or  grant  the  right,  and,  if  it  grants  it,  may 
make  its  exercise  subject  to  such  regulations 
and  requirements  as  it  pleases."     40  Cyc.  097. 

When  this  matter  was  attended  to  In  this 
state  it  was  enacted  that  one  may  give  and 
devise  property  by  will,  "subject,  neverthe- 
less to  the  rights  of  creditors  and  to  the 
provisions  of  this  act."  Gen.  Stat  1916,  I 
1175Z  This  is  all  the  power  that  has  ever 
been  given.  The  Legislature  has  not  added 
and  the  courts  cannot  add  tbereta 

[7]  Section  9  of  article  15  of  the  Constitu- 
tion sets  apart  certain  property  as  a  home- 
stead which  "shall  not  be  alienated  without 
the  joint  consent  of  the  husband  and  wife, 
when  that  relation  exists.  •  •  •»  Sec- 
tion 8  of  the  Descents  and  Distributions  Act 
(Gen.  Stat  1915,  §  3831)  sets  apart  one-half 
In  value  of  the  husband's  estate  of  which  the 
wife  has  made  "no  conveyance"  In  Comstock 
V.  Adams,  23  Kan.  613,  33  Am.  Bep.  191,  the 
sole  question  for  consideration  as  expressly 
stated  In  the  opinion  was  whether  a  will  Is  a 
conveyance  under  the  section  last  referred  to, 
and  after  painstaking  consideration  the  court 
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ananlmoQaly  beld  tbat  It  Is  not  In  Tining 
▼.  WilUa,  40  Kan.  609,  20  Pac.  232,  the  point 
was  whether  a  will  Is  an  alienation  under 
the  section  of  the  Constitution  referred  to, 
and  after  a  still  more  elaborate  discussion  It 
was  unanimously  held  that  It  Is  not,  and 
Comstock  T.  Adams  was  followed  with  ap- 
proval. In  Barbe  v.  Hyatt,  50  Kan.  86,  31 
Pac.  694,  these  two  decisions  were  referred  to 
and  reaffirmed.  The  first  of  these  was  ren- 
dered In  1880,  the  second  in  1889,  and  the 
third  In  1892,  and  In  all  these  years  neither 
the  people,  the  Legislature,  nor  the  courts 
hare  sought  to  change  the  rule  of  property 
thus  embedded  In  the  Judicial  system  of  this 
state.  WhUe  loose  expressions  touching  wills 
may  be  found,  In  no  Instance  has  this  court 
decided  anything  to  impair  the  force  of  this 
rule.  In  Martlndale  t.  Smith,  -31  Kan.  270, 
page  273,  1  Pac.  569,  It  was  said  that  when 
death  occurs  the  title  to  the  property  of  the 
person  dying  must  be  transferred  to  some  per- 
son, tbat  it  cannot  remain  in  the  deceased, 
and  the  will  simply  designates  where  the  ti- 
tle shall  go. 

In  Vlning  y.  WiHls,  40  Kan.  609,  20  Paa 
232,  it  was  said  that  a  will  never  divests  the 
owner  of  his  property;  tbat  when  the  tes- 
tator dies  the  devisee  mentioned  in  the  wUl 
takes  the  property  by  virtue  of  the  statutes. 

"It  would  not  be  the  will,  however,  but  death 
that  would  take  the  property  from  toe  testator; 
and  it  would  be  death,  the  statutes,  and  the  will, 
all  operating  together,  that  would  confer  the 
property  upon  toe  devisee."  40  Kan.  611,  20 
Pac.  233. 

Also: 

"It  is  not  the  will  alone,  however,  that  deter- 
mines where  the  title  shall  go,  for  the  will  op- 
erating alone  would  be  powerless.  It  is  the 
will,  and  death,  and  the  statutes,  operating  to- 
gether, that  determine  where  the  property  shall 
go.  Indeed,  it  is  the  statutes  which  give  force 
and  efficacy  to  all."    40  Kan.  612,  20  Pac.  233. 

After  going  over  the  matter  again  at  length 
It  was  said: 

"We  think  it  appears  from  the  statutes  and 
from  the  decisions  of  the  Supreme  Court  that 
the  Legislature,  the  Governor,  and  the  Supreme 
Court  have  always  been  of  the  opinion  that  the 
aforesaid  constitutional  provision  has  nothing 
to  do  with  the  question  as  to  where  the  title 
to  real  estate,  occupied  as  a  homestead,  shall  go 
after  the  death  of  the  owner  of  such  real  estate. 
It  is  evident  that  it  has  always  been  their 
opinion  tbat  the  word  'alienated,'  as  used  in  said 
provision,  means  only  a  passing  of  some  estate, 
utle  or  interest  in  the  homestead  from  the  owner 
during  bis  lifetime,  and  that  it  has  no  reference 
whatever  to  where  his  title  or  interest  shall  go 
after  bis  death.  These  statutes  and  decisions 
have  all  the  force  and  effect  of  a  contemporane- 
ous exposition  of  the  true  intent  and  meaning 
of  this  constitutional  provision."  40  Kan.  620, 
20  Pac.  238. 

A  homestead  always  contemplates  a  place 
for  the  residence  of  a  family,  and  its  char- 
acter, as  exempt  property,  is  derived  only 
from  the  fact  of  such  occupancy.  In  Cross 
T.  Benson,  68  Kan.  495,  75  Pac.  558,  64  L.  R. 
A  560,  the  doctrine  of  family  was  expanded 
and  applied  to  the  case  of  a  widow  occupying 


the  homestead  after  the  death  of  her  hus- 
band. This  was  carried  still  further  in 
Weaver  v.  Bank,  76  Kan.  540,  94  Pac.  273, 16 
L.  R.  A.  (N.  S.)  110,  123  Am.  SL  Bep.  155, 
holding  that  the  homestead  right  may  persist 
in  the  survivor  without  regard  to  which  held 
the  legal  title  or  the  time  when  the  indebt- 
edness to  pay  which  it  was  sought  to  be  sold 
was  incurred.  Another  modificatiDQ  was 
made  in  Towle  ▼.  Towle,  81  Kan.  675,  107 
Paa  228,  27  L.  R.  A.  (N.  S.)  550.  two  mem- 
bers of  the  court  dissenting,  wherein  it  was 
decided  that  a  sale  in  partition  Is  not  a  forc- 
ed sale,  and  that  distribution  of  the  home- 
stead may  be  had  by  the  adult  children  while 
it  is  still  occupied  by  the  widow. 

[8]  It  Is  now  argued  that  another  enlarge- 
ment should  be  made,  and  tbat  the  property 
in  this  case  not  claimed  to  have  been  occa- 
pled  by  the  present  owners  as  a  homestead 
should  he  deemed  exempt  from  the  debt 
sought  to  be  enforced  against  It.  Of  course 
this  means  a  reversal  of  the  decisions  refer- 
red to  and  the  establishment  of  the  contrary 
rule.  It  is  argued  that  creditors  should  be 
construed  to  mean  those  holding  claims  which 
could  in  the  lifetime  of  the  testator  be  en- 
forced against  the  property.  In  other  words, 
that  the  power  to  devise  given  by  the  Legis- 
lature does  not  mean  subject  to  the  rights 
of  creditors '  generally,  or  general  creditors, 
whldi  would  be  its  natural  meaning,  but  sub- 
ject only  to  the  rights  of  what  might  be  call- 
ed actual  or  potential  lienholders,  such  as 
materialmen,  or  those  holding  claims  for  the 
purchase  price.  But  the  same  Legislature 
which  thus  restricted  the  making  of  wills 
enacted  that  the  homestead  should  not  be  ex- 
empt from  sale  for  taxes.  Improvements,  pur- 
chase price,  or  liens  given  by  consent  of  both 
husband  and  wife  Hence  creditors  other 
than  these  must  have  been  meant  when  us- 
ing the  phrase  "subject  *  •  •  to  the 
rights  of  creditors."  Of  course  the  phrase 
does  not  mean  creditors  whose  eyes  could  not 
be  turned  toward  the  homestead  for  all  un- 
derstand a  homestead  to  be  exempt  from  the 
claims  of  general  creditors.  The  phrase  "sub- 
ject •  •  ♦  to  the  rights  of  creditor^ 
must,  according  to  the  act  on  statutory  «»- 
structlon,  be  construed  according  to  the  con- 
text "and  the  approved  usage  of  the  lan- 
guage." Section  10973,  subd.  2,  Gen.  SUt 
1915.  If  only  actual  or  potential  lienhold- 
ers were  intended,  there  was  no  occasion  to 
use  this  language  at  all  because  they  were 
already  protected  by  the  C(>nstltntion  and  the 
statute  as  above  shown.  Hence  the  argu- 
ment that  only  creditors  who  could  have 
looked  to  the  homestead  In  the  life  of  tbe  In- 
testate were  Intended  falls  to  the  groand.' 
In  Monroe  v.  May,  Well  &  Co.,  9  Kan.  406. 
Mr.  Justice  Brewer,  in  speaking  of  the  home- 
stead right,  said: 

"A  man  may  sell  his  homestead,  and  gixe  good 
title,  no  matter  how  many  judgments  may  be 
standing  against  him."    9  Kan.  *475. 
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Again*. 

"Nor  is  there  anything  In  the  transaction  of 
which  creditors  can  complain,  or  upon  which 
they  can  base  any  equity.  •  ♦  •  If  placing 
the  title  in  the  wife's  name  had  removed  so 
much  property  from  the  reach  of  their  claims,  it 
might  give  them  some  pretense  for  insisting 
that  no  more  property  should  be  thus  removed. 
But  where  the  homestead  is  alike  exempt,  wheth- 
er in  the  husband's  or  wife's  name,  we  fail  to 
see  why  placing  it  in  the  wife's  name  gives  the 
creditors  a  right  to  call  that  a  gift  which  the 
parties  made  a  payment"    9  Kan.'  *47d. 

It  is  quite  manifest  that  in  this  discussion 
general  creditors  wefK  tlie  ones  referred  to. 
In  Colby  v.  Croclcer,  17  Kan.  527,  the  plaln- 
tltr,  wlio  had  loaned  the  owner  $800,  for 
which  he  had  no  security,  sought  to  require  a 
mortgagee  to  first  exhaust  the  homestead 
property.    It  was  said: 

"The  homestead  exemption  laws  provide  in 
effect  that  the  homestead  shall  he  exempt  from 
all  debts  except  for  purchase  money,  taxes,  im- 
provements, and  liens  given  by  the  consent  of 
both  husband  and  wife.  Now  the  plaintiff's 
claim  does  not  fall  within  any  of  these  excep- 
Uons."    17  Kan.  531. 

He  therefore  must  have  been  a  general 
creditor  like  the  plaintlfF  in  the  case  before 
OS.  In  La  Rue  t.  Gilbert,  18  Kan.  220,  a 
judgment  was  obtained  against  a  homestead 
owner  whose  family  continued  to  occupy 
after  his  death.  The  holder  sought  to  re- 
quire the  mortgagee  of  the  homestead  and 
other  real  estate  to  exhaust  the  homestead 
property  first.  This  was  refused.  Mr.  Jus- 
tice Brewer  said: 

"In  giving  a  mortgage  on  the  homestead,  the 
debtor  waives  this  homestead  right,  but  only  to 
the  mortgagee,  and  does  not  thereby  open  the 
door  to  other  creditors,  or  increase  their  equi- 
ties."   18  Kan.  222. 

In  Hixon  t.  George,  18  Kan.  253,  in  dis- 
cussing the  claims  of  creditors  who  ques- 
tioned the  right  of  a  husband  to  purchase 
land  with  his  own  money  and  put  it  in  his 
wife's  name  and  Iiold  It  as  a  homestead.  It 
was  declared  that: 

"It  would  have  made  no  difference  if  the 
title  to  the  property  bad  been  taken  in  George's 
name,  and  not  in  bis  wife's  name.  In  either 
case,  the  property  would  have  been  exempt  from 
the  claims  of  any  general  creditor  of  either 
George  or  his  wife."    18  Kan.  268. 

In  Sproul  T.  Atchison  Nat  Bank,  22  Kan. 
336,  the  court  held: 

"It  is  not  illegal  or  fraudulent  to  bold  proper- 
ty in  a  homestead  exempt  from  the  claims  of 
general  creditors;  and  the  right  of  the  home- 
stead occupants  to  so  bold  such  property  is 
paramount  to  any  right  of  any  general  creditor." 
Syl.  2. 

In  Long  Bros.  y.  Murphy,  27  Kan.  375,  It 
was  held  that  an  Insolvent  debtor  having 
creditors  pressing  for  the  payment  of  their 
claims  could  not  take  goods  purchased  upon 
credit,  and  exchange  them  for  real  estate, 
and  hold  it  as  a  homestead  against  such  ex- 
isting creditors.  Henderson  v.  Stetter,  31 
Kan.  56,  2  Pac  849;  Stratton  v.  McCand- 
llss,  32  Kan.  512,  4  Pac.  1018;  Frick  Co.  v. 
Ketels,  42  Kan.  527,  22  Pac.  680,  16  Am.  St 
Bep.  507;    Loan  Association  t.  Watson,  45 


Kan.  132,  25  Pac.  586 ;  Wilson  t.  Taylor,  49 
Kan.  774,  31  Pac.  697 ;  Battey  v.  Barker,  62 
Kan.  517,  64  Pac.  79,  56  L.  R.  A.  33 ;  Cross 
V.  Benson,  68  Kan.  495,  75  Pac.  658,  64  L. 
R.  A.  560;  Hopper  v.  Arnold,  74  Kan.  250, 
86  Pac.  469;  Sawln  v.  Osborn,  87  Kan.  828, 
126  Pac.  1074,  Ann.  Cas.  1914A,  647 ;  Rose  v. 
Bank,  95  Kan.  331,  148  Pac.  745;  King  v. 
Wilson,  95  Kan.  390,  148  Pac.  752;  Mllber- 
ger  y.  Veselsky,  97  Kan.  433,  155  Pac.  957; 
Scott  V.  Rodgers,  97  Kan.  438,  155  Pac.  961 ; 
Fredenhagen  v.  Nichols  &  Shepard  Co.,  99 
Kan.  113,  160  Pac.  997;  Walz  v.  Keller,  102 
Kan.  124,  169  Pac.  196— all  Involved  contro- 
versies between  homestead  claimants  and 
general  creditors,  and  no  distinction  can  be 
found  between  those  which  did  and  those 
which  did  not  Involve  wills.  In  King  v.  Wil- 
son, 95  Kan.  390,  148  Pac.  752,  this  Is  found: 
"Was  it  necessary  for  the  plaintiCT  to  allege 
that  the  former  judgment  was  not  for  an  obli- 
gation contracted  for  the  purchase  of  the  prem- 
ises, or  for  the  erection  of  any  improvements 
thereon?  In  suits  for  the  protection  of  the 
homestead  right  it  is  not  necessary  to  allege 
that  the  debt  sought  to  be  enforced  against  the 
property  is  not  embraced  within  any  of  the 
exceptions."    95  Kan.  393,  148  Pac.  753. 

In  Cross  r.  Benson,  68  Kan.  495,  75  Pac. 
568,  64  L.  R.  A.  660,  the  following  Is  found: 

"And  since  the  lota  in  question  were  contin- 
ually impressed  with  the  homestead  interest  of 
Sue  S.  Cross  in  the  lifetime  of  her  husbiind,  at 
the  date  of  his  death  and  during  the  following 
years  until  her  own  demise,  creditors  enjoyed 
no  rights  to  which  such  lots  were  subject  or  to 
which  the  making  of  a  will  of  them  was  sub- 
ject" 68  Kan.  506,  75  Pac.  663  (64  L.  B.  A. 
56). 

There  can  bo  no  question  that  In  this  ex- 
pression general  creditors  were  meant  The 
trouble  Is  that  we  have  no  homestead  in  this 
case — simply  some  real  estate  which  ceased 
to  be  a  homestead  when  It  ceased  to  be  oc- 
cupied as  such. 

"The  homestead  interest  is  not  an  estate  in 
land.  •  •  •  It  Is  an  exemption  of  land  un- 
der stated  conditions.  If  the  conditions  do  not 
exist,  or  having  once  existed  are  at  an  end,  the 
exemption  ceases."  E31inger  v.  Thomas,  64 
Kan.  180,  185,  67  Pac.  529,  530. 

If  the  homestead  had  at  any  time  been 
abandoned  by  the  widow  of  the  Judgment 
debtor  while  such  Judgment  was  kept  alive 
it  wotild  at  once  have  become  subject  to 
proper  process  for  Its  payment  Had  tbe 
makers  of  the  WiU  died  intestate,  leaving  no 
family  in  possession,  the  property  would 
likewise  have  become  subject  to  the  rights 
of  the  Judgment  holder.  The  fact  that  the 
will  designated  to  whom  it  should  go  is  now 
sought  to  be  exaggerated  into  a  continued 
exemption  In  the  bands  of  the  devisees. 
There  is  no  potentiality  in  the  oft  used  and 
frequently  abused  expression  that  the  eye 
of  the  creditor  need  never  be  tnrnd  towards 
the  homestead  to  Justify  a  holding  that  prop- 
erty continues  to  be  a  homestead  after  it 
ceases  to  be  one. 

But  it  is  argued  that  the  will  and  the 
death  and  the  statute  together  vested  the  tl- 
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tie  In  the  defendants.  It  certainly  cannot  be 
said  that  the  death  conveyed  any  property  to 
any  one ;  It  simply  removed  the  present  own- 
er from  this  life.  Indeed,  counsel  himself 
says  In  his  brief  that  "death  transfers  noth- 
ing." It  was  long  since  settled  law  that  the 
will  did  not  and  could  not  convey  or 
alienate  the  land.  The  statute  directed  that 
It  should  go  according  to  the  desire  ex- 
pressed In  the  will,  but  only  after  probate 
(Gen.  Stat  1916,  §  11784),  and  whUe  these 
three  insufficient  causes  may  when  combined 
produce  the  effect  of  a  conveyance,  which 
neither  could  do  alone,  there  is  nothing  in 
the  situation  to  give  the  vrlll  a  potency  not 
accorded  to  it  by  the  statute.  While  the 
eye  of  the  creditor  need  never  be  turned  to- 
ward the  homestead  of  the  debtor,  this  sit- 
uation continues  only  so  long  as  it  is  a  home- 
stead. The  only  reason  possible  to  be  ad- 
vanced for  having  a  homestead  provision  is 
the  protection  of  the  iamlly,  and  when,  un- 
der our  recent  decisions,  no  member  of  the 
family  continues  to  occupy  it,  the  homestead 
character  ipso  facto  ceases.  When  the  sur- 
vivor In  this  case  departed  this  life,  no  one 
was  left  in  possession  claiming  or  who  could 
claim  any  sort  of  homestead  righta.  The  dev- 
isees took  by  force  of  the  statute,  which 
compelled  them  to  take  subject  to  the  righta 
of  creditors,  who,  having  kept  their  Judg- 
ment alive,  had  a  right  to  look  at  this  prop- 
erty as  soon  as  It  ceased  to  be  a  homestead, 
which  it  did  upon  the  death  of  the  survivor. 
While  the  testators  might,  during  their  occu- 
pancy of  the  homestead,  have  conveyed  it 
away  by  deed,  and  while  the  creditors  might 
not  be  able  to  show  that  they  were  in  any 
wise  defrauded  thereby,  this  was  not  done. 
It  could  have  been  done  regardless  of  this 
will  or  any  other  wiU  that  might  have  been 
drawn,  but  it  was  not  done.  Instead  of  con- 
veying the  property  away  the  owners  and  oc- 
cupiers chose  to  exercise  their  righta  to  des- 
ignate where  and  how  it  should  go  at  their 
death — only  this  and  nothing  more. 

It  is  said  that  death  is  not  An  abandon- 
ment Very  well,  but  suppose  the  devisors 
had  died  simultaneously  whUe  In  possession, 
whose  homestead  would  It  have  been?  It  is 
not  claimed  to  be  the  homestead  of  any  one 
now,  and  it  is  not.  The  theory  is  advanced 
that  by  some  sort  of  inherent  efficacy  the 
will  carried  over  the  exemption  or  the  ex- 
empt quality  of  the  land  to  the  devisees. 
Why?  Because  a  deed  would  have  done  so, 
forsooth.  But  a  deed  would  have  evidenced 
a  present  and  complete  divestiture  and  in- 
vestiture of  title.  A  will  Is  powerless  to  do 
this.  Being  a  mere  creature  of  statute  it 
can  at  the  utmost  result  In  designating  the 
beneficiary  subject  to  the  rights  of  the  credi- 
tors of  the  devisor.  Had  this  will  expressly 
provided  that  it  was  made  subject  to  the 
rights  of  the  devisor's  creditors,  it  would 
simply  have  contained  what  the  statute 
writes  into  every  will  as  effectually  as  if  in- 
serted by  the  maker  himself. 


"Legatees  succeed  to  the  estate  of  the  testator 

as  beneficiaries  and  objects  of  his  bounty,  and 
have  no  rights  or  equities  whatever  as  against 
creditors  whose  debts  existed  in  the  testator's 
lifetime,  and  this  applies  even  to  a  legacy  based 
on  a  valuable  consideration.  It  has  even  been 
considered  that  the  creditors  have  a  lien  on 
property  which  the  testator  has  specifically  de- 
vised or  bequeathed  by  his  will"    40  Cyc.  2060. 

The  statute  has  not  said  that  the  owner 
of  a  homestead  may  not  convey  It  away  by 
deed.  This  he  may  do,  and  unless  be  there- 
by works  a  fraud  upon  his  creditors,  this 
right  is  in  no  wise  impaired,  but  the  statute 
has  in  effect  said  that  he  may  not  will  bis 
homestead  away  without  preserving  the 
righta  of  his  creditors.  There  la  no  possible 
reason  In  Justice  or  equity  why  one  should 
prefer  a  relative  or  a  stranger  who  already 
has  a  homestead  and  who  owes  him  nothing, 
to  a  creditor  who  may  have  furnished  him 
the  very  means  of  subsistence  for  years  with- 
out  return. 

The  answer  to  the  contention  that  if  a 
deed  cannot  defraud  creditors  a  wiU  cannot 
is  that  the  one  is  an  inherently  free  act  and 
the  other  a  matter  restricted  and  limited  by 
law  whose  llmito  cannot  be  passed  without 
violating  the  law  itself.  The  point  in  Cross 
V.  Benson,  supra,  was  that,  although  the  wid- 
ow took  under  the  will  subject  to  the  rights 
of  creditors,  she  could  not  be  ousted  of  her 
occupancy  so  long  as  it  continued,  tiecause 
such  occupancy  was  paramount  to  her  righta 
as  devisee. 

When  the  Constitution  was  framed  and 
adopted  the  country  was  new  and  land  was 
of  small  value,  but  160  acres  of  land  and 
the  Improvementa  thereon  In  many  cases  now 
amount  to  a  fortune  of  many  thousands  of 
dollars.  If  one  owning  such  a  homestead 
now  can,  by  being  the  beneficiary  in  the  will 
of  another  homestead,  hold  such  other  prop- 
erty free  from  the  del>ts  of  the  testator,  then 
It  would  seem  indeed  that  the  effect,  it  not 
the  object,  of  the  exemption  law  is  not  to 
protect  the  family,  but  to  defeat  debts. 

The  former  decision  and  opinion  are  ad- 
hered to. 

MASON,  MARSttAIX,  and  DAWSON,  JJ, 
concurring. 

PORTBB,  3.  (dissenting).  A  rehearing  was 
granted'  on  the  homestead  question  only,  and 
the  sole  question  Is  whether  under  the  will 
the  property  occupied  by  the  testators  in 
their  lifetime  as  a  homestead  passed  to  the 
devisees  free  from  the  debta  of  Willis  Ed- 
son.  The  question  now  under  conslderatlcm 
has  never  been  squarely  before  this  court, 
and  we  are  confronted  at  the  outset  wltb 
the  established  proposition  of  law  that 
the  owner  may  sell  and  convey  the  home- 
stead— may  even  make  a  transfer  of  the 
same,  with  the  avowed  purpose  of  defeating 
his  creditors,  and  such  sale,  conveyance,  or 
transfer  will  not  render  the  property  liable 
for  his  debts.    In  other  words,  it  Is  absolute- 
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ly    exempt     Ibe   oonstitntioDal    prorlston 
leads: 

"A  homestead  *  *  •  OmW  be  exempted 
from  forced  aale  under  any  process  of  law,  and 
■hall  not  be  alienated  without  the  joint  consent 
of  the  husband  and  wife,  wlien  that  relation  ex- 
ists.   •    •    • "    Article  16,  i  9. 

In  Monroe  t.  May,  Well  &  Co.,  9  Kan.  •466, 
it  was  said: 

"The  homestead  is  something  towards  which 
the  eye  of  the  creditor  need  never  be  turned. 
It  is  an  element  which  may  never  enter  into  his 
calculations  in  his  efforts  to  collect  bis  debt  He 
may  as  well  ignore  that,  as  be  does  now  (except 
in  cases  of  fraud)  the  body  of  the  debtor."  9 
Kan.  •476. 

First,  it  U  insisted  the  main  question  in- 
Tolved  is  no  longer  an  open  one  In  this 
state,  for  the  reason  that  In  a  number  of 
well-considered  cases  it  has  been  held  that  a 
will  is  neither  a  "conveyance,"  as  referred  to 
In  the  statute,  nor  an  "alienation,"  within 
the  meaning  of  that  word  as  used  in  the 
bomestead  clanse  of  the  Constitution.  Sec- 
ond, it  is  insisted  tliat  under  the  statute  of 
wills,  the  devisees  in  any  will  take  the  prop- 
erty "subject,  nevertheless,  to  the  rights  of 
creditors."    Gen.  Stat  1915,  {  11752. 

In  support  of  the  first  of  these  contentions 
the  cases  of  Comstocli  v.  Adams,  23  Kan. 
613,  33  Am.  Rep.  191,  and  Vinlng  v.  Willis, 
40  Kan.  809,  20  Pac.  232,  and  other  cases 
following  and  approving  them,  are  relied 
upon.  TBiere  was,  however,  no  principle  of 
law  actually  Involved  in  the  Comstock  Case, 
tbe  decision  of  which  settled  the  question  to 
be  determined  here.  The  statute  there  c<ki- 
atdered  was  the  statute  of  descents  and  dis- 
tributions (Gen.  Stat  1915,  |  3831),  giving  the 
wife  an  Inchoate  Interest  to  the  extent  of 
one-half  of  the  husband's  real  estate  owned 
by  him  at  any  time  during  the  marriage,  and 
particularly  that  portion  of  tbe  section  which 
reads: 

"That  the  wifo  shall  not  be  entitled  to  any 
Interest  under  the  provisions  of  this  section, 
in  any  land  to  which  the  husband  has  made  a 
conveyance,  when  the  wife,  at  the  time  of  the 
conveyance,  is  not  or  never  has  been  a  resident 
of  this  state." 

Tbe  point  decided  was  that  tbe  will  was 
not  8  "conveyance"  within  the  meaning  of 
tbe  statute.  To  understand  the  force  and  ef- 
fect of  tbe  decision  it  is  necessary  to  re- 
call tbe  purpose  and  intent  of  tbe  statute 
wbich  the  court  was  then  construing.  It 
was  an  early-day  statute,  enacted  to  meet  pe- 
culiar conditions  then  existing  when  the 
state  was  new  and  was  rapidly  being  settled 
by  men  wbo  came  from  distant  communi- 
ties. It  was  not  uncommon  then  for  a  per- 
son to  represent  himself  and  to  pass  as  sin- 
gle and  unmarried,  when,  in  fact  be  had  a 
wife  living  in  some  other  state;  sometimes 
the  separation  resulted  from  her  refusal  to 
reside  in  Kansas,  sometimes  from  other  rea- 
sons. The  purpose  of  the  statute  was  to  fa- 
cilitate the  conveyance  of  land  titles,  and  to 
iwotect  those  purchasing  land  by  ordinary 
deeds  of  conveyance  executed  by  one  resid- 


ing here  and  claiming  to  be  single  and  un- 
married, but  wbo  iiossibly  had  a  wife  living 
somewhere  else.  At  the  time  it  was  enacted 
the  means  of  communication  with  Eastern 
settlements  and  distant  states  was  slow  and 
uncertain.  There  cannot  be  tbe  slightest 
doubt  as  to  the  intention  of  the  Legislature; 
it  was  to  relieve  the  purchaser  from  the  diffi- 
culty of  establishing  a  negative  fact;  .  that 
is,  that  the  grantor  bad  not  a  wife  living 
elsewhere.  Instead  of  at  tbe  home  of  the 
husband  where  a  wife  is  usually  found  resid- 
ing. To  have  held  that  tbe  word  "convey- 
ance" was  intended  to  embrace  all  kinds  of 
conveyances  and  to  Include  a  will  would  have 
been  manifestly  contrary  to  the  spirit  and 
purpose  of  the  statute.  It  could  not  have 
been  the  intention  to  protect  the  rights  of 
devisees  under  a  wUI,  because  they  need  no 
such  protection,  since  the  wife  Is  not  a  nec- 
essary party  to  the  hnsband's  will.  It  is 
manifest  that  the  word  "conveyance"  was 
employed  In  the  same  sense  as  though  the 
statute  had  been  made  to  read  "deed  or  cove- 
nant of  conveyance,"  because  the  Legislature 
was  enacting  this  particular  clause  for  the 
sole  purpose  of  dispensing  with  the  necessity 
of  the  absent  wife  joining  in  the  instrument 
All  that  was  necessary  in  the  decision  was  to 
determine  whether  the  statute  so  Intended, 
or,  on  the  other  hand,  should  be  construed  as 
giving  the  husband  power  to  exclude  by  will 
(to  which  she  bad  not  assented)  the  rights 
given  ber  in  other  statutes  to  receive  after 
his  death  one-half  of  bis  property.  While 
tbe  decision  was  placed  mainly  upon  a  con- 
sideration of  the  different  manner  In  which 
title  passes  by  will  and  by  deed,  and  a  nar- 
row instead  of  a  broad  construction  of  the 
word  "conveyance,"  nevertheless  the  court 
readily  determined,  and  in  part  rested  Its  de- 
cision upon  a  consideration  of  tbe  statute 
in  connection  with  tbe  provisions  in  the 
same  and  other  statutes  intended  to  protect 
the  wife's  rights  in  the  husband's  property, 
and  held  that  the  particular  statute  there  In- 
volved did  not  give  to  the  husband  the  jwwer 
"to  exclude  by  will,  against  the  consent  of 
bis  wife,  her  rights  to  receive  after  bis  death 
one-half  of  bis  property,  real  and  personal, 
although  she  may  never  bave  been  a  resident 
of  Kansas."  SyL  par.  3.  The  entire  opinion, 
so  far  as  it  bears  upon  tbe  particular  stat- 
ute, reads: 

"We  do  not  think  that  Ira  Comstock  had  the 
power  to  exclude  by  will,  and  against  the  con- 
sent of  his  wife,  Avis  P.  Comstock,  her  right, 
after  his  death,  to  one-half  of  his  property,  real 
and  personal,  although  sho  may  never  have  been 
a  resident  of  Kansas;  and  we  think  the  stat- 
utes conclusively  settle  this  question.  Sections 
8,  17,  31,  and  32  of  the  act  relating  to  de- 
scents and  diatributionB  (Comp.  Laws  1879,  pp. 
379,  380),  sections  1  and  35  of  the  act  relating 
to  wills  (Comp.  Laws  1879,  pp.  1001,  1004). 
The  word  'conveyance,'  as  used  in  the  proviso 
of  said  section  8,  clearly  does  not  include  a 
will.  A  will  is  never  a  conveyance.  A  convey- 
ance operates  in  tbe  lifetime  of  the  grantor, 
while  a  will  does  not  operate  until  after  the 
death  of  the  maker.     (M  course,  death  trans- 
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fen  all  property,  and  a  will  says  where  it  ahall 
go;  but  this  does  not  render  a  will  'a  convey- 
ance,* 'which  the  husband  has  made.'  It  is  the 
death  that  transfers  the  property.  Besides,  if 
we  should  hold  that  the  will  and  death  taken 
together  constitute  'a  conveyance,' .  'which  the 
husband  has  made,'  nnder  said  section  8,  we 
would  overturn  other  provisions  of  the  statutes 
contained  in  said  sections  17  and  35.  This  we 
cannot  do."    23  Kan.  *524,  S3  Am.  Bep.  191. 

Section  17  of  the  statute  of  descents  and 
distributions,  to  wlilcb  the  writer  of  the  opin- 
ion referred,  reads: 

"The  widow's  portion  cannot  be  affected  by 
any  will  of  her  husband.  If  she  objects  there- 
to/'   ••    •    Gen.  SUU  1916,  {  8840. 

And  section  39  of  the  act  relating  to  vills, 
to  which  he  referred,  reads: 

"No  man  while  married  shall  bequeath  away 
from  his  wife  more  than  onp-half  of  his  prop- 
erty."   Gen.  Stat.  1915,  |  11790. 

By  way  of  comment,  and  by  what  may  per- 
liaps  be  called  a  refinement  of  reasoning,  the 
writer  of  the  opinion  drew  a  distinction  be- 
tween a  will  and  a  conveyance  generally, 
based  upon  the  difference  in  the  manner  by 
which  wills  and  deeds  operate  to  convey 
property.  The  same  process  of  reasoning 
might  lead  to  confusion  according  to  the 
sense  in  which  the  word  "deed"  is  used,  by 
which  we  sometimes  mean  the  written  in- 
strnment  itself,  duly  executed,  but  not  yet 
delivered ;  witbont  which  it  is  not  in  one 
sense  a  deed,  and  yet  in  one  sense  it  is.  The 
register  of  deeds,  for  example  may  be  com- 
pelled at  the  instance  of  a  third  party  to 
record  it  as  a  deed.  He  has  no  means  of 
determining,  nor  any  duty  to  determine, 
whether  it  has  been  delivered.  When  we 
speak  of  a  deed  as  conveying  property  we 
assume  that  the  Instrument  was  not  only 
executed,  but  was  delivered.  We  might,  but 
seldom  do,  go  further,  and  consider  that  the 
deed  would  not  constitute  a  conveyance  ex- 
cept by  force  of  law  authorizing  property  to 
be  thus  transferred;  and  that  we  have  a 
"statute  of  conveyances,"  which  regulates 
what  estate  is  conveyed  by  different  kinds  of 
deeds.  The  statute  not  only  provides  what  a 
deed  shall  contain,  but  declares  what  interest 
in  real  estate  "passes"  or  is  "conveyed" 
thereby  (using  these  expressions  Intercliange- 
ably,  as  does  the  statute  of  wills).  Nor 
would  accuracy  of  statement  require  us  to 
say  that  the  deed  alone  does  not  convey,  but 
that  the  Instrument,  together  with  delivery, 
and  the  law,  operating  together,  constitute  it 
a  conveyance.  After  having  been  fully  ex- 
ecuted. It  may  or  may  not  be  delivered. 
That  rests  upon  a  contingency.  So,  whether 
a  will  duly  executed  shall  remain  unrevoked 
is  an  uncertainty,  which  generally  cannot  be 
known  or  determined  until  the  death  of  the 
testator ;  but  it  requires  a  refinement  of  rea- 
soning, which  leads  nowhere,  to  say  that  It 
is  the  death  of  the  testator  that  conveys  the 
property,  or  that  it  is  death  and  the  law 
which  operate  as  a  conveyance.  Of  course, 
there  must  be  a  law,  statutory  or  otherwise, 
to  enable  the  testator  to  dispose  of  his  prop- 


erty by  will.  Just  as  it  required  a  law  to  at- 
able  him  to  own  it  and  manifest  dominion 
over  it  in  the  first  place.  The  will  cannot 
and  was  not  Intended  to  take  effect  until 
the  death  of  the  person  who  executed  it. 
His  death  was  certain;  the  time  when  It 
should  occur  was  uncertain.  When  death 
occurred  the  will  operated  as  a  conveyance 
of  the  property  to  the  devisee.  In  abstracts 
of  title,  as  well  as  in  common  parlance,  and 
in  Judicial  decisions,  It  Is  said  that  property 
passed  by  the  will,  not  by  any  statute,. not 
by  death,  but  by  the  will ;  and  Its  terms  are 
often  pondered  and  considered  by  the  legal 
profession  and  by  the  courts  in  an  effort 
to  discover  what  the  testator  intended  to  oon- 
vey. 

The  court  considered  all  parts  of  the  par^ 
tlcular  statute  in  connection  with  other  stat* 
utes  and  construed  them  In  i>arl  materia,  In 
order  to  give  all  of  them  force  and  effect.  If 
possible.  State  v.  Toung,  17  Kan.  414;  In 
re  Hall,  Petitioner,  38  Kaa.  670,  17  Pac  649; 
Wenger  v.  Taylor,  39  Kaii.  754,  18  Pac.  Oil; 
Gilbert  ▼.  Craddock,  67  Kaa  846,  72  Paa 
869.  Another  rule  of  construction  which  tf 
followed  would  have  lead  the  court  to  the 
same  result  is,  that  the  meaning  of  a  stat- 
ute is  to  be  derived  from  its  general  terms 
and  manifest  purpose  (Gleason  v.  Sedgwldc 
County,  92  Kan.  632,  635,  141  Pac.  584),  and 
another  rule  equally  applicable  is  that  a 
thing  which  is  within  the  letter  bat  not 
within  the  manifest  spirit  of  the  act  Is  not 
In  contemplation  of  the  law.  Indeed,  the  sec- 
ond ground  upon  which  the  decision  was 
rested  1b  itself  conclusive,  and  in  my  opinion 
more  in  accord  with  sound  reasoning  than 
the  first.  The  statement  in  the  opinion  that 
"a  will  Is  never  a  conveyance"  was  not  nec- 
essary to  the  opinion,  nor  was  it  an  accurate 
statement  of  the  law.  That  the  word  "con- 
veyance" was  given  in  the  opinion  a  tech- 
nical and  restricted  meaning  Is  quite  clear 
because  of  the  express  language  employed  by 
the  Legislature  in  the  statute  of  wills,  and 
the  language  used  by  the  court  in  numerous 
decisions  In  which  it  has  been  declared  thatv 
a  will  does  "convey"  proi>erty  and  Ui  a  "con- 
veyance."   For  Instance: 

The  first  section  of  the  statnte  of  wills  an- 
tborizes  the  owner  of  real  estate  to  "give 
and  devise  the  same  to  any  person  by  last 
will  and  testament."  Gen.  SUt  1915,  i 
11752.  Section  33  provides  that  the  will  is 
not  "effectual  to  pass  real  or  personal  es- 
tate" (Ueii.  Stat  1915,  |  11784),  unless  admit- 
ted to  probate  or  recorded.  In  section  67  of 
the  statute  the  Legislature  expressly  con- 
strues a  will  to  be  a  "conveyance."  The  sec- 
tion reads: 

"When  lands,  tenements  or  hereditaments  are 
given  by  will  to  any  person  for  his  life,  and 
after  his  death  to  his  heirs  in  fee,  or  by  words 
to  that  effect,  the  conveyance  shall  be  construed 
to  vest  an  estate  for  life  only  in  such  part  taken, 
and  a  remainder  in  fee  simple  in  nia  heirs.*' 
Gen.  Stat.  1915,  i  llSOa 
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Section  59  reads: 

"Every  deviae  of  real  property  in  any  will 
■hall  be  construed  to  convey  all  the  estate  of  the 
testator  therein  which  he  could  lawfully  devise, 
unless  it  shall  clearly  appear  by  the  will  that 
the  testator  intended  to  convey  a  less  estate." 
Gen.  Stat  1915,  {  11810. 

In  Bennett  t.  Hntchlnson,  11  Kan.  *398, 
Mr.  Justice  Brewer,  after  quoting  tbe  forego- 
ing provision  of  .the  statute,  said: 

"It  provides  simply  a  rule  of  construction. 
It  is  liae  the  clause  in  section  2  of  the  act  con- 
cerning conveyances.  •  •  •  Its  purpose,  as 
all  lawyers  know,  was  to  avoid  the  frequent 
controversies  at  the  common  law  as  to  whether 
a  devise  passed  only  the  life  estate  or  a  fee 
simple."     11  Kan.  '111. 

In  numerous  other  sections  (35,  54,  58)  of 
the  statute  of  wills,  the  will  itself  Is  spoken  of 
as  passing  the  title.  In  Nlquette  v.  Oreen,  81 
Kan.  669,  584,  106  Pac  270,  it  was  held  that 
section  33  of  the  statute  of  wills  "refers  to 
wlUs  generally  which  themselves  pass  title." 
In  Holt  V.  Wilson,  82  Kan.  268,  108  Pac.  87, 
It  was  said: 

"Where  property  is  given  in  dear  language 
sufficient  to  convey  an  absolute  fee,  the  interest 
thus  given  shall  not  be  taken  away,  cut  down 
or  diminished  by  any  subsequent  vague  and 
general  expressions."     82  Kan.  273,  108  Pac. 

In  Breen  t.  Davies,  94  Kan.  474,  146  Pac. 
1147,  it  was  held  that: 

"The  word  'devise'  is  used  in  its  popular 
sense,  and  relates  to  the  dispMal  of  personalty 
as  well  as  real  estate."    SyL  1. 

There  Is  not  much  force  In  tbe  suggestion 
that  the  Comstock  Case  adopted  a  rule  of 
construction  which  must  be  regarded  as 
binding  because  the  Legislature  has  all  these 
years  permitted  it  to  remain  unchanged. 
The  legislative  declaration  that  "a  wlU  is 
a  conveyance,  and  does  convey,"  has  also 
remained  unchanged,  and,  as  already  noted, 
has  ottea  received  the  sanction  of  this  court. 

The  opinion  In  tbe  case  of  Ylnlng  v.  Willis, 
40  Kan.  609,  20  Paa  232,  was  also  written 
by  Justice  Valentine,  and  be  quoted  with  ap- 
proval much  of  the  comment  of  the  former 
in  respect  to  the  manner  In  which  a  will  oper- 
ates, by  force  of  death  and  the  statutes,  to 
dispose  of  property.  The  only  question  in- 
volved, however,  was  the  construction  of  tbe 
word  "alienation,"  as  used  In  the  homestead 
provision  of  the  Constitution,  which  declares 
that  the  "homestead  •  •  •  ghall  not  be 
alienated  without  the  Joint  consent  of  hus- 
band and  wife."  The  Utle  to  the  homestead 
in  that  case  was  in  Mrs.  Vlnlng.  The  land 
was  occupied  by  herself  and  husband  as  their 
homestead.  She  died  leaving  no  children, 
and  left  a  will  devising  one-half  of  the  land 
to  the  defendants.  The  husband  sued  to  re- 
cover the  property,  claiming  the  will  was 
void  because  it  amounted  to  an  "alienation" 
of  the  homestead  without  his  Joint  consent 
The  syllabus,  after  stating  the  facts,  declares 
tbe  law  to  be  that  she  could  by  will  and  with- 
out the  consent  of  her  husband  devise  a  one- 
half  or  any  less  interest  in  the  land  to  a 


third  person,  so  that  such  a  third  person 
takes  the  Interest  thus  devised,  l^ils  was  all 
that  was  decided,  and  It  was  only  necessary 
to  give  a  restricted  in  place  of  a  broad,  gen- 
eral meaning  of  tbe  word  "alienation,"  as 
used  in  the  Constitution.  Of  course,  the  own- 
er of  the  land  comprising  a  homestead  may 
dispose  of  it  by  will  the  same  as  any  other 
property  he  owns,  and  it  would  be  absurd  to 
contend  that  he  cannot  Tbe  statute  of  wills 
gave  Mrs.  Vlnlng  the  power  to  bequeath  away 
from  her  husband  one-half  of  her  property. 

The  Supreme  Court  o£  Illinois  had  occasion 
to  consider  tbe  same  question,  and  readily 
disposed  of  the  contention  by  holding  It  to  be 
"preposterous"  to  say  that  the  word  "aliena- 
tion" in  a  homestead  exemption  law  was  in- 
tended to  be  used  in  its  broadest  sense  and 
to  include  a  disposition  by  wUL  In  the  opin- 
ion It  was  said: 

"It  [alienation]  mnst  mean  a  transfer  or  con- 
veyance; such  a  one  as  the  signature  and  ac- 
knowledgment of  a  party  are  proper  to  effect, 
as  the  law  requires  those  acts  as  conditions  to 
the  alienation  of  the  homestead.  If  the  home- 
stead exemption  applies  to  the  case  of  the  de- 
scent of  property,  then  it  may  be  released  in 
the  mode  provided  by  the  statute,  as  an  act 
contemplates  that  it  may  be  released.  But  it 
would  be  preposterous  to  suppose  the  licHsla- 
ture  intended  any  such  thing  as  that  the  'signa- 
ture and  acknowledgment  of  the  wife'  should 
apply  to  the  case  of  the  operation  of  the  law  of 
descent"    Turner  v.  Bennett  70  IlL  263,  267. 

In  tbe  Vining  Case  the  court  after  refer- 
ring to  the  statute  of  wills  and  construing  it 
In  connection  with  tbe  homestead  provision, 
very  properly  gave  a  restricted  meaning  to 
the  word  "alienation."  The  opinion  express- 
ly states  that  the  word  s<Mnetimes  is  used 
in  a  broader  sense  so  as  to  "include  the  trans- 
fer of  property  by  will  and  death  and  tbe 
statutes;  and  perhaps  this  use  of  the  word 
in  such  a  case  Is  not  inaccurate."  40  Kan. 
614,  20  Pac.  234.  The  courts  differ  npon  the 
question  whether  the  word  "alienation"  prop- 
erly includes  a  transfer  by  will  or  devise. 
In  Lane  v.  Maine  Mut  Fire  Ins.  Co.,  12  Me. 
44,  48,  28  Am.  Dec.  150,  It  was  said: 

'The  word  'alien'  or  'alienate'  extends  not 
only  to  alienations  of  land  in  deed,  but  also  to 
alienations  in  law.  A  transfer  of  title  by  de- 
vise •  •  ♦  would  be  as  technically  an  alien- 
ation as  a  transfer  by  deed." 

To  tbe  same  effect,  see  Burbank  v.  Rock- 
Ingham  Mut  nre  Ins.  Co.,  24  N.  H.  550,  67 
Am.  Dec.  300.  The  correct  rule  of  construc- 
tion, and  tbe  one  npon  which  tbe  decision  In 
Vlnlng  V.  Willis,  supra,  was,  in  part,  rested, 
may  be  stated  substantially  as  follows:  Tbe 
word  "alienable"  may  be  broad  enough  to  in- 
clude dispositions  by  wlU,  when  not  otber^ 
wise  restrained  by  the  context  But  where 
used  in  the  same  connection  with  respect  to 
the  Joint  consent  of  husband  and  wife,  it 
cannot  be  said  that  it  was  intended  to  em- 
brace testamentary  dispositions.  See  Bou- 
vler's  Law  Diet,  and  cases  cited. 

We  are  not  c(xicemed  in  the  present  case^ 
however,  with  tbe  definition  of  tbe  worA 
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"alienation,"  and  what  I  have  said  with  re- 
spect to  the  case  of  Vlnlng  v.  Willis,  supra. 
Is  merely  to  demonstrate  that  although  It  has 
been  relied  upon  as  an  authority,  and  al- 
Uiough  it  approved  and  followed  some  of  the 
dictum  in  the  Comstock  Case,  the  decision 
Itself  determined  nothing  involved  in  the 
question  now  under  consideration.  It  is  said 
that  we  have  no  homestead  question  here  be- 
cause the  defendants  neither  occupy  the 
premises  nor  claim  a  homestead  right  in 
themselves.  However,  we  have  a  most  im- 
portant question  to  determine  for  the  first 
time,  which  affects  the  character  and  extent 
of  the  homestead  right  under  the  CJonstitu- 
tion,  and  in  determining  it  we  must  not  lose 
sight  of  the  long-settled  policy  of  this  court 
that  the  homestead  law  must  be  liberally  con- 
strued for  the  purpose  of  carrying  Into  effect 
its  beneficent  provisions.  Has  the  owner  the 
right  freely  to  dispose  of  It  released  from  the 
Claims  of  general  creditors,  or  is  his  right  to 
dispose  of  it  free  from  the  claims  of  general 
creditors  restricted  to  a  conveyance  by  deed, 
which  must  take  effect  in  his  lifetime  and  be 
accompanied  by  a  surrender  of  possession 
and  an  abandonment  of  the  premises  as  a 
homestead?  It  is  conceded  that  he  has  the 
right  to  dispose  of  it  in  any  manner  he  may 
see  fit  during  his  occupancy;  that  he  may 
sell  or  give  It  away;  that  he  may  do  this  with 
the  avowed  purpose  to  prevent  his  general 
creditors  from  ever  obtaining  any  Hens  upon 
it;  and  that  a  deed  of  conveyance  will  have 
thflt  Affect, 

The  Constitution  itself  places  no  restric- 
tion upon  the  owner's  right  to  dispose  by  will 
of  the  property  held  as  a  homestead.  Indeed, 
the  Constitution  does  not  in  express  terms 
declare  that  he  may  sell  and  convey  it  free 
from  the  Hens  of  general  creditors,  but  that 
la  the  construction  the  court  has  always 
given  to  the  Constitution.  The  provision  is, 
that  the  joint  consent  of  the  husband  and 
wife  Is  necessary  to  alienate  or  convey  the 
homestead  when  that  relation  exists.  There 
is  no  question  here  of  alienation  without 
Joint  consent,  because  the  will  under  which 
the  defendants  acquired  the  property  was  a 
joint  and  mutual  will  executed  by  the  hus- 
band and  wife.  Tbere  being  no  restriction  In 
the  Constitution  as  to  the  method  by  which 
a  homestead  may  be  conveyed  or  disposed  of, 
how  should  the  Constitution  be  construed  in 
determining  whether  the  homestead  guaranty 
Includes  the  right  to  dispose  of  the  property 
occupied  as  a  homestead  by  will  or  devise? 
I  think  this  can  be  readily  answered  by  ref- 
erence to  a  few  fundamental  rules  of  con- 
struction which  the  authorities  agree  may 
properly  be  applied  In  order  to  interpret  the 
meaning  of  constitutional  provisions. 

"It  is  a  fundamental  canon  of  construction  that 
a  Constitution  should  receive  a  liberal  interpre- 
tation, especially  with  respect  to  those  provi- 
sions which  were  designed  to  safeguard  the  lib- 
erty and  security  of  the  citiien."    6  R.  C.  L. 


S  44,  citing  Prieg  v.  Pennsylvania,  16  Pet. 
539,  10  L.  Ed.  1060,  and  other  cases. 

"A  constitutioaal  guaranty  of  the  enjoy- 
ment of  life,  liberty  and  property  carries  with  it 
aU  that  effectuates  and  renders  complete  the  un- 
restrained enjoyment  of  that  guaranty."  6  B. 
O.  L.  §  243. 

"Another  important  canon  of  construction  of 
a  similar  nature  which  is  frequently  applied  to 
Constitutions  is  that  the  Umitationa  of  a  power 
furnish  a  strong  argument  in  favor  of  the 
existence  of  that  power,"  citing  Gibbons  v.  Og- 
den,  9  Wheat  1,  6  L.  Ed.  23.    6  R.  O.  U  |  ^ 

In  the  same  section  it  is  said  that: 

"An  exception  of  any  particular  case  pre- 
supposes that  all  thoee  which  are  not  included 
in  such  exception  are  embraced  within  the  terms 
of  a  general  grant  or  prohibition.  The  rule 
is  likewise  well  established  that  where  no  ex- 
ception is  made  in  terms,  none  will  be  made 
by  mere  implication  or  construction."  - 

Applying  these  general  rules  of  construe- 
tion,  it  is  plain  tliat  in  one  respect  alone  does 
the  Constltutiim  limit  the  power  of  the 
owner  of  the  homestead  as  to  its  disposition. 
The  express  exception  relates  to  one  par- 
ticular matter.  The  owner  may  not  alien- 
ate the  property  without  the  Joint  consent  of 
the  husband  and  wife  while  that  relation  ex- 
ists: All  the  other  powers  and  rights  whidi 
the  owner  has  in  the  homestead  and  which, 
"are  not  included  in  such  exception"  th» 
owner  still  possesses,  inclading  the  valuable 
right  to  dispose  of  it  In  any  of  the  recog- 
nized methods  by  which  the  owner  can  con- 
vey or  dispose  of  his  real  estate. 

Since  the  Constitution  places  no  restriction 
upon  the  right  to  convey,  and  contains  no  limi- 
tation as  to  the  method  by  which  the  land 
may  be  disposed  of,  the  Legislature  is  pow- 
erless to  create  such  restriction  or  limita- 
tion. Because  the  statute  of  wills  declares 
that  the  owner  of  property  shall  have  the 
right  to  give  or  devise  the  same  to  any  per- 
son, "subject,  nevertheless,  to  the  rights  of 
creditors,"  it  is  argued  that  the  power  thus 
to  convey  is  created  coupled  with  a  limitation 
or  restriction,  which'  applies  to  the  right  an 
owner  of  land  comprising  a  homestead  has  to 
convey  It  by  a  will.  But,  If  we  were  to  give 
the  construction  contended  for  to  the  lan- 
guage "subject,  nevertheless,  to  the  rights 
of  creditors,"  still  If  there  was  included  in 
the  homestead  guaranty  the  right  of  the  own- 
er to  dispose  of  it  by  any  of  the  recognized 
methods  by  which  the  owner  may  dispose  of 
real  estate,  then  the  Legislature  may  not  re- 
strict the  right.  As  said  in  Cross  v.  Benson, 
08  Kan.  495,  506,  75  Pac.  558,  64  L.  K.  A. 
560,  "it  can  only  be  replied  that  the  Con- 
stitution is  the  paramount  law,  and  its  man- 
dates must  be  obeyed."  In  the  opinion  In 
that  case  it  was  said  in  reference  to  the 
power  of  the  Legislature  to  restrict  the  home- 
stead right  by  the  provisions  of  the  statute 
of  descents  and  distributions,  or  by  the  stat- 
ute of  wills: 

"It  is  further  claimed  that  the  taking  of  title 
under  the  will  of  a  homestead  owner  necessarily 
abrogates  the  homestead  right  because  a  person 
must  devise  his  lands  'subject,  nevertheleas.  to 
the   righte   of   creditors.'     Gen."  Stat.  1801,  f 
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7967.  Thia  proposition  igAores  tli«  persistence 
of  tlie  exemption  from  forced  sale,  independent 
of  changes  m  the  title  already  illustrated  in 
the  case  of  descent  In  this  case  Sue  g.  Cross 
occupied  the  lots  in  question  as  a  residence  and 
as  the  family  of  the  owner,  H.  C.  Cross.  By 
the  will  of  the  owner  the  title  was  devised  to 
her  and  she  elected  to  take  under  the  will.  But 
there  was  no  hiatus  in  her  occupation  of  the 
premises  as  a  residence  and  as  the  family  of  H. 
C.  Cross.  The  homestead  privilege  was  no  more 
disturbed  than  it  would  have  been  had  H.  C. 
Cross  deeded  the  lots  to  his  wife  in  bis  lifetime 
and  while  she  was  occupying  them  as  a  home- 
stead. •  •  *  And  since  the  lots  in  question 
were  continually  iinpressed  with  the  homestead 
interest  of  Sue  S.  Cross  in  the  lifetime  of  her 
husband,  at  the  date  of  his  death  and  during  tbe 
following  years  until  her  own  demise,  creditors 
oijoyed  no  rights  to  which  such  lots  were  sub- 
ject or  to  which  the  malting  of  a  will  of  them 
was  subject."  68  Kan.  506,  75  Pat  662  (64 
I<.  R.  A.  560). 

The  opinion  In  Cross  t.  Benson,  written  by 
Mr.  Justice  Burch',  has  received  recognition 
by  other  courts,  text-writers,  and  annotators 
as  a  leading  case.  It  Is  reported  in  64  L. 
B.  A.  560,  and  Is  cited  in  21  Ann.  Cas.  248, 
in  a  note  on  "The  right  to  make  testamentary 
disposition  of  homestead,"  wherein  it  is  said: 

"The  power  of  the  owner  of  a  homestead  to 
dispose  of  the  same  by  his  will  depends  in  most 
instances  on  the  statutes  of  the  particular  state 
creating  the  homestead,  since  those  statutes  usu- 
ally contain  either  an  express  prohibition  against 
such  testamentary  disposition,  or  other  provi- 
sions which  are  held  to  exclude  the  exercise  of 
such  power.  In  the  absence  of  a  provision  of 
this  nature  either  in  the  Constitution  or  stat- 
utes of  the  state,  it  is  generally  held  that  an 
owner  may  make  a  testamentary  disposition  of 
bis  homestead." 

It  is  cited  in  18  R.  0.  li.  647,  in  support  of 
the  rule  that  the  use  of  merely  formal 
phrases  "will  not  malce  a  devise  of  a  home- 
stead subject  to  the  payment  of  the  testa- 
tor's debts.  To  do  this,  the  language  em- 
ployed must  be  unequivocal  and  imperative." 
The  Supreme  Court  of  Minnesota  cites  Cross 
▼.  Benson,  in  Larson  v.  Curran,  121  Minn. 
104,  140  N.  W.  337,  44  L.  R.  A.  (N.  S.)  1177. 
There  it  was  held  that  where  a  decedent, 
leaving  no  surviving  spouse,  child,  or  issue 
of  deceased  child,  disposes  of  bis  homestead 
by  his  last  will,  the  devisee  takes  it  free  from 
claims  of  creditors  of  the  decedent,  unless 
the  testator  clearly  indicates  an  Intention 
that  the  homestead  shall  be  liable  to  the  pay- 
ment of  his  debts;  and  a  general  direction 
by  the  testator  in  the  will  to  pay  all  his  Just 
debts  out  of  his  estate,  followed  by  the  de- 
vise of  the  residue,  is  not  sufBclent  to  Indi- 
cate such  intention.  The  Minnesota  court 
had  previously  in  Eckstein  v.  RadI,  72  Minn. 
95.  75  N.  W.  112,  held  that: 

"A  testamentary  disposition  of  the  statutory 
homestead,  assented  to  in  writing  by  a  surviv- 
ing husband  or  wife,  will  not  render  the  prop- 
erty liable  to  the  satisfaction  of  the  debts  of 
the  testator." 

In  that  case  the  court  said: 

"We  quite  agree  with  the  trial  court  that  the 
devise  of  a  homestead  does  not  render  it  sub- 
ject to  any  liability  for  the  payment  of  a  devis- 
or's debts.  When  living,  the  owner  may  sell  and 
convey  the  homestead,  or  he  may  make  a  fraud- 


ulent transfer  of  the  same,  and  such  sale,  con- 
veyance or  transfer  does  not  render  the  proper- 
ty liable  for  his  debts.  It  is  absolutely  exempt." 
72  Minn.  96,  76  N.  W.  113. 

At  the  time  the  Eckstein  Case  was  de- 
cided, the  first  section  of  the  Minnesota  stat- 
ute of  wills  was  broader  than  ours.    It  read: 

"Any  person  of  full  age  and  sound  mind  may 
dispose  by  will  of  aU  or  any  part  of  his  prop- 
erty subject  to  the  payment  of  his  debts. 
•    •    ♦  "    Gen.  Stat  (Minn.)  1894,  (  4423. 

Ours  reads,  "subject,  nevertheless,  to  the 
rights  of  the  creditors."  In  the  later  case  of 
Larson  t.  Curran,  supra,  it  was  said: 

"That  the  homestead  of  the  decedent  is  not, 
after  his  death,  occupied  as  a  homestead  by  a 
member  of  his  family  entitled  to  occupy  it  as 
such,  does  not  affect  its  character  as  being  ex- 
empt from  liability  for  the  decedent's  debts." 
SyL  5. 

It  was  further  said  in  the  opinion: 
"As  stated  by  appellant,  the  only  question  on  • 
this  appeal  is  whether,  under  the  will  of  dece- 
dent the  property  occupied  by  him  in  his  life- 
time as  a  homestead  passed  to  respondent  free 
from  the  debts  of  decedent  This  is  a  question 
of  the  intention  of  the  testator  as  expressed  in 
his  will.  That  he  had  the  right  to  give  up  his 
homestead  to  his  creditors,  there  can  be  no 
doubt.  But  he  had  the  right  to  devise  the  home- 
stead, and  the  devisee  would  take  it  free  from 
the  claims  of  his  creditors.  •  •  •  Eckstein 
V.  Radl,  72  Minn.  95  [75  N.  W.  112]." 

"It  is  probably  Correct  that  an  intention  to 
devise  the  homestead  will  not  be  presumed  when 
the  law  forbids  a  disposition  thereof  to  which 
the  surviving  spouse  has  not  assented  in  writ- 
ing, or  when  there  are  children  to  whom  it 
would  descend  in  the  absence  of  a  devise.  But 
when  there  is  no  surviving  spouse,  and  no  sur- 
viving children,  or  issue  of  deceased  children, 
there  is  no  reason  to  adopt  a  strained  construc- 
tion of  the  will  in  order  to  arrive  at  a  conclu- 
sion that  the  homestead  is  not  devised."  121 
Minn.  106.  107,  140  N.  W.  338  (44  L.  R.  A. 
[N.  S.]  1177). 

The  advancing  policy  of  modem  courts  in 
construing  the  rights  of  the  owner  of  a  home- 
stead was  thus  referred  to  in  the  opinion: 

"The  history  of  the  constitutional  and  stat- 
utory provisions  in  this  state  in  regard  to  the 
extent  and  character  of  the  homestead  exemp- 
tion shows  a  steadily  advancing  policy  in  favor 
of  the  debtor,  his  family,  and  his  grantee  or  dev- 
i.see.  •  •  •  The  whole  trend  of  legislation 
on  the  subject  of  the  descent  of  the  homestead 
free  from  debts  is  indicative  of  a  policy  that 
creditors  of  the  deceased  shall  have  no  recourse 
to  the  homestead,  unless  the  debtor  leaves  no 
spouse  or  children,  and  either  malces  no  devise 
thereof,  or  clearly  indicates  an  intention  to  make 
a  devise  thereof  subject  to  the  claims  of  bis 
creditors.  Tha  general  rule  is  that  only  prop- 
erty of  the  decedent  that  was  unexempt  in  his 
lifetime  is  after  his  death  subject  to  his  debts, 
•  ♦  •  whether  it  precedes  or  follows  in  the 
will  a  devise  of  the  exempt  property,  does  not 
have  the  effect  of  charging  the  homestead  with 
the  payment  of  debts.  •  •  •  The  ease  of 
Cross  V.  Benson,  previously  cited,  is  strongly 
in  point,  and  not  distinguishable  from  the  case 
at  bar.  •  •  •  The  fact  that  in  Cross  v.  Ben- 
son there  was  a  wife  and  children  to  whom  the 
homestead  would  have  descended  in  the  absence 
of  a  will  is  not  sufScient  to  distinguish  that  case 
from  this  in  principle,  or  to  detract  from  its 
authority."  121  Minn.  109,  110,  140  N.  W. 
338  (44  L.  R.  A.  [N.  S.J  1177). 

In  Wisconsin  the  homestead  may  be  de- 
vised.   Johnson  t.  Harrison,  Adm'r,  41  Wis. 
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881;  Albright  v.  Albright,  70  Wis.  528,  SON. 
W.  254;  Wbltmore  et  al.  v.  Hay,  85  Wis. 
240,  65  N.  W.  708,  39  Am.  St  Rep.  838.  In 
Myers'  Guardian  t.  Myers*  Adm'r,  89  Ky. 
442,  12  S.  W.  933,  It  was  held  that  a  testator 
may  will  his  homestead  and  Invest  the  dev- 
isee, though  such  devisee  may  be  his  wife 
or  child,  with  the  title  the  same  as  he  could 
do  by  deed,  and  that  the  property  would  not 
be  subject  to  bis  debts.  This  was  followed 
and  approved  In  Pendergest,  etc.,  v.  Heekln, 
etc.,  94  Ky.  384,  22  S.  W.  605.  The  Court  of 
Appeals  of  Kentucky  Id  Schonbachler  v. 
Schonbachler,  22  Ky.  Law  Bep.  314,  317,  57 
S.  W.  232,  234,  an  opinion  following  the  other 
cases,  said: 

"And  we  see  no  reason  why  he  may  not  do 
practically  the  same  thing  by  will,  because  hi« 
creditors  are  prejudiced  in  one  state  of  caae  no 
more  than  in  the  other." 

Cross  T.  Benson  has  been  cited  and  ap- 
proved in  more  than  a  dozen  instances  in 
our  own  decisions ;  and  it  furnished  the 
basis  for  the  decision  in  Weaver  v.  Bank, 
76  Kan.  540,  94  Pac.  273,  16  L.  R.  A.  (N.  S.) 
110,  123  Am.  St.  Rep.  155,  In  which  the  case 
of  Ellinger  v.  Thomas,  64  Kan.  180,  67  Pac 
629,  was  overruled.  In  that  case  Mrs.  Weav- 
er elected  to  take  under  the  will  of  her  hus- 
band devising  a  life  interest  in  the  home- 
stead to  her,  and  it  was  held,  following  the 
doctrine  of  Cross  v.  Benson,  that  she  held 
the  property  exempt  against  her  own  cred- 
itors as  well  as  against  the  creditors  of  her 
husband's  estate,  and  in  the  opinion  it  was 
said: 

"Where  the  property  is  sought  to  be  taken  to 
satisfy  her  debt,  she  must  be  deemed  to  be  her- 
self the  owner." 

The  opinion  commented  upon  the  fact  that 
the  Constitution  does  not  in  terms  declare 
that  the  homestead  exemption  shall  survive 
the  dissolution  of  the  family,  but  it  was  held 
that  the  policy  of  the  homestead  law  Justi- 
fied the  court  in  giving  that  construction  to 
the  constitutional  provision.  Our  homestead 
law  has  been  construed  as  giving  to  the  own- 
er the  right  to  deal  with  it  as  exempt  proper- 
ty, something  to  which  the  eye  of  the  creditor 
that  is,  the  general  creditor,  "need  never 
turn."  The  owner  may  sell  and  dispose  of 
the  homestead;  he  may  make  a  gift  of  it  to 
another  and  the  one  to  whom  the  title  is  giv- 
en, or  who  becomes  the  purchaser,  takes  It 
free  from  the  claims  of  the  general  creditors. 
The  Constitution  does  not  in  express  tenns 
give  the  owner  the  right  to  sell  and  convey 
it  free  from  the  claims  of  general  creditors; 
neither  does  it  in  terms  declare  that  the  ex- 
emption shall  survive  the  dissolution  of  the 
family,  but  by  the  aid  of  a  liberal  interpreta- 
tion we  have  held  that  these  rights  are  as 
firmly  imbedded  in  the  provLslou  as  though 
they  had  been  expressly  declared.  Moreover, 
why  should  it  be  held  that  the  proviso  in 
section  1  of  the  statute  of  wills  authorizing 
an  owner  of  real  estate  to  devise  it  to  another 
"subject,  nevertheless,  to  the  rights  of  cred- 


itors,'' was  intended  to  restrict  the  right  ot 
the  owner  of  a  homestead  In  devising  it,  and 
to  save  the  rights  of  general  creditors?  It 
Is  certainly  as  fair  an  Inference  from  the 
language  used  that  the  intention  was  to  make 
merely  a  general  proviso,  saving  whatever 
rights,  creditors  might  have  to  look  to  the 
homestead.  The  Constitution  had  already  put 
creditors  into  two  classes  with  respect  to  the 
homestead,  and  declared  that  only  those 
having  mortgage  liens  or  liens  for  purdiase 
money  or  Improvements  have  the  right  to 
look  to  the  homestead,  and  had  made  no  pro- 
vision that  the  general  creditor  could  do  so, 
and  the  court  has  declared  that  they  need 
never  look  In  that  direction.  When  the  statute 
of  wills  was  enacted  the  question  as  to  Just 
what  the  rights  of  general  creditors  in  respect 
to  the  homestead  are  was  something  quite  un- 
certain and  as  yet  undetermined.  It  has  re- 
quired numerous  decisions,  and  we  are  stiU 
endeavoring  to  determine  the  extent  of  their 
rights.  It  seems  obvious  that  it  requires  no 
strained  construction  of  the  language  of  the 
statute  to  say  that  it  was  not  the  intention  to 
give  to  the  creditor  something  denied  him 
by  the  Constitution.  As  already  observed, 
the  expression  is  not  as  broad  in  effect  as  the 
language  used  in  the  Minnesota  statute  ot 
wills,  which  read,  "subject  to  the  payment 
of  his  debts,"  and  yet  the  Supreme  Court  of 
Minnesota  held,  upon  the  authority  of  their 
own  decisions  and  the  doctrine  of  Cross  v. 
Benson,  supra,  that  the  devisee  takes  the 
property  free  from  the  claims  of  creditors. 

The  situation  of  the  plaintiff  and  other 
general  creditors  in  the  present  case  is  in  no 
respect  different  from  what  it  would  have 
been  If  the  owners  of  this  real  estate  a  few 
minutes  before  their  death  occurred  had  made 
a  deed  conveying  the  property  to  the  devisees. 
Their  creditors  are  prejudiced  in  one  situa- 
tion no  more  than  In  the  other ;  in  fact,  they 
are  not  wronged  in  either,  because  they 
never  had  any  right  to  look  to  this  property 
for  the  payment  of  their  debts. 

One  of  the  anomalous  effects  of  the  deci- 
sion In  the  present  case  appears  from  a 
consideration  of  our  decisions  holding  deeds 
under  certain  conditions  not  testamentary  in 
character.  Under,  these  decisions  Willis  Ed- 
son  and  his  wife  might  have  conveyed  the 
homestead  to  their  children,  with  a  condition 
that  the  deed  should  not  take  effect  until  the 
death  of  both  grantors;  and  had  their  occur 
pancy  of  the  homestead  continued  until  their 
death,  the  property  would  have  passed  to 
the  grantees  free  from  claims  of  the  creditors. 
All  that  would  have  been  necessary  was  for 
the  grantors  to  hand  the  deed  to  a  third 
party,  with  instructions  to  deliver  it  at  their 
death  to  the  grantees.  Nolan  v.  Otney,  75 
Kan.  311,  89  Pac.  690,  9  U  R.  A.  (N.  S.)  317. 
Aud  this  would  be  true,  even  though  the 
grantees  were  not  aware  that  the  deed  bad 
been  executed.  Gideon  v.  Gideon,  90  Kan 
332, 161  Pac.  595.  Does  it  not  seem  like  giving 
force  to  a  mere  quibble  ot  words  and  losing 
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sight  of  tbe  substance  of  things  to  say  that 
we  are  bound  by  the  comment  In  the  Coin- 
stock  Oise  respecting  the  different  manner 
in  which  title  to  real  estate  passes  under  a 
will  and  under  a  deed,  language  which  we 
have  seen  was  not  necessary  to  the  decision? 

There  was  no  hiatus,  no  space  of  time, 
of  which  courts  or  the  law  can  take  any 
coenlisance,  and  durlnp  which  the  Hen  of  the 
Judgment  of  the  plaintiff  could  attach  to  the 
property.  It  was  occupied  as  a  homestead 
until  the  death  of  the  last  of  the  two  testa- 
tors. The  moment  the  breath  left  her  body 
the  title  passed  by  tbe  will  to  the  devisees. 
Occupancy  as  a  homestead  warded  off  the  Hen 
until  death  occurred,  and  then  the  title  had 
passed.  As  said  in  the  opinion  in  Martlndale 
▼.   Smith,  31   Kan.  270,  1  Pac.  669: 

"At  the  death  of  the  ownpr  of  real  estate  the 
title  must  go  somewhere,  and  we  know  of  no 
law  which  prevents  the  owner  from  Baying  by 
will,  where  it  sbaH  go."  31  Kan.  273,  1  Pac. 
571. 

In  that  case  the  only  question  was  whether 
a  husband  can  devise  by  will  the  other  half 
Interest  in  his  homestead.  It  was  held  that 
he  could.  This  court  has  established  the 
precedent  that  in  construing  the  homestead 
law  the  policy  of  giving  it  a  liberal  construc- 
tion is  of  paramount  importance  to  the 
doctrine  of  stare  decisis.  In  Weaver  v. 
Bank,  supra,  Mr.  Justice  Mason,  speaking 
for  the  court,  used  this  language: 

"The  court  is  of  course  always  reluctant  to 
treat  as  still  open  a  question  which  it  has  once 
definitely  passed  upon.  But  in  matters  involv- 
ing the  interpretation  of  the  Constitution  it  is 
usual  and  proper  to  give  less  force  to  the  doc- 
trine of  stare  decisis  than  in  other  rases."  70 
Knn.  544,  94  Pac.  274  (Id  L.  B.  A.  [N.  S.]  110, 
123  Am.  SL  Uep.  156). 

The  majority  opinion,  employing  what 
seems  to  me  a  narrow  rather  than  a  liberal 
Interpretation,  gives  to  the  homestead  pro- 
vision a  meaning  which  deprives  the  home- 
stead owner  of  a  valuable  privilege  which 
has  been  declared  Is  included  within  the 
general  constitutional  guaranty  of  the  right 
of  property,  whldi  "carries  with  it  all  that 
effectuates  and  renders  complete  the  unre- 
strained enjoyment  of  that  guaranty."  6 
XL  O.  L.  I  243,  and  cases  dted. 

The  saying  that  "Cuustitutions  march," 
like  the  statement  that  the  sun  moves,  is  in- 
correct Speakiug  in  strictness,  a  Constitu- 
tion, until  amended  as  provided  by  its  terms, 
remains  what  it  was  originally.  The  under- 
standing of  the  full  scope  and  effect  of  Its 
general  provisions  is  often  a  matter  of  growth 
and  development,  and  it  is  the  conception  of 
what  its  true  meaning  is  that  may  be  said 
to  march.  The  Constitution  speaks  in  gener- 
al language,  and  avoids  detail ;  it  is  merely 
the  general  framework  upon  which  rest  all 
the  rights  and  all  the  privileges,  it  guaran- 
tees, as  well  as  all  the  duties  and  ail  the  ot>- 
ligations  Imposed  by  it.  In  ascertaining  the 
scope  and  effect  of  the  Constitution  the  court 
may  cfill  to  its  aid  Its  knowledge  of  modern 


social  conditions,  and  Is  not  restricted  to  tbe 
tallow  candle  in  use  at  the  time  the  instru- 
ment was  adopted.  Until  repealed  or  amend- 
ed by  the  Legislature,  statutes  stand  immov- 
able; Constitutions  march,  aided  by  judicial 
interpretation  necessarily  employed  to  give 
full  fprce  and  effect  to  the  rights  and  privi- 
leges guaranteed  by  their  general  terms. 
Take  as  a  concrete  example  the  constitution- 
al provision  for  establishing  the  district 
court  (article  3,  |  6),  which  provides  that  In 
each  Judicial  district  "there  shall  be  elected 
•  *  •  a  district  Judge."  It  never  occurred 
to  the  framers  of  the  Constitution  that  the 
time  might  come  when  the  population  of  a 
district  or  of  a  single  county  would  increase 
to  such  an  e&tent  as  to  require  more  than 
one  judge  of  the  court  to  transact  the  busi- 
ness. A  literal  and  strict  construction  of  the 
language  of  the  Constitution  (insisted  upon 
by  many  able  members  of  the  legal  profes- 
sion) would  have  made  a  constitutional 
amendment  necessary  to  meet  the  changed 
conditions  and  necessities.  But,  giving  a  Ub- 
eral  and  broad  construction  to  the  Constitu- 
tion in  order  to  carry  into  effect  its  general 
purpose,  the  court  had  no  difficulty  in  decid- 
ing that  the  Legislature  might  provide  for  a 
district  court  in  a  single  county  which  should 
consist  of  a  number  of  divisions,  each  presld* 
ed  over  by  a  district  judge,  and  tliat  each  of 
the  several  Judges  should  be  "a  Judge  of  tbe 
district  court."  State  v.  Hutchings,  79  Kan. 
191, 98  Pac.  797.  A  still  better,  concrete  exam- 
ple may  be  found  in  the  broad  and  liberal  con- 
struction given  by  the  Supreme  Court  of  tbe 
United  States  to  what  is  known  as  the  "Com- 
merce  clause"  of  the  federal  Constitution. 
No  one  would  have  the  hardihood  to  contend 
for  a  moment  that  when  they  gave  to  Con- 
gress the  power  "to  regulate  commerce  l>e- 
tween  the  states,"  the  framers  of  the  Consti- 
tution had  the  most  remote  conception  of  the 
vast  extent  of  power  granted  by  the  language 
as  construed  in  hundreds  of  decisions  of  the 
federal  Supreme  Court 

In  adopting  the  homestead  provision,  the 
framers  of  our  Constitutiou  never  got  beyond 
the  idea  of  preserving  to  the  head  of  the 
family  a  refuge  from  the  assaults  of  general 
creditors  while  the  family  occujited  tbe  prem- 
ises with  him.  In  interpreting  the  home- 
stead provision  the  court,  however,  has  given 
it  a  broad  and  liberal  construction  in  order 
to  carry  into  effect  the  general  purpose  of 
the  framers,  and  has  extended  tbe  right  to 
tbe  widow  and  to  the  memt>ers  of  the  famUy 
after  the  death  of  tbe  owner.  The  rl^t  has 
thus  been  extended  by  a  gradual  process 
which  has  been  brought  about  as  the  net  re- 
sult of  Judicial  interpretation  in  cases  In- 
volving many  different  situations  and  condi- 
tions. In  Shlrack  v.  Sblrack,  44  Kan.  653,  24 
Pac.  1107,  it  was  held  that  a  minor  diUd 
who  was  the  only  heir  of  his  widower  father, 
and  living  with  him  on  a  homestead,  was  esa- 
tltled  to  claim  the  benefit  of  the  homestead 
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after  the  father's  death,  although  Ilrlng  else- 
where with  his  guardian.  The  progress  or 
march  of  the  Constltutioii  halted  at  times. 
In  Battey  v.  Barker,  62  Kan.  617,  64  Piac.  79, 
66  L.  R.  A.  33,  the  court  gave  a  narrow  con- 
struction to  the  homestead  clause,  and  held 
that  the  homestead  right  would  not  persist 
for  the  benefit  of  an  unmarried  daughter  of 
adult  years  who  resided  on  a  homestead  with 
her  father  until  his  death,  he  dying  intestate 
and  leaving  her  his  sole  heir,  and  she  contin- 
uing to  occupy  the  premises  as  her  home. 
The  land  was  held  subject  to  sale  for  the 
debts  of  the  father.  The  uncertainty  as  to 
the  extent  of  the  homestead  right  prevailing 
at  the  time  the  decision  was  written  is  ap- 
parent In  the  following  statement  of  Mr.  Jus- 
tice W.  R.  Smitt^  In  the  opinion: 

"We  are  not  called  upon  to  decide,  nor  do  we 
find  that  the  question  has  been  passed  upon 
by  this  court,  that  wliere  the  head  of  a  fam- 
ilj  residing  on  a  homestead  loses  his  wife  and 
children,  the  right  one  fixed  by  law  to  hold  the 
homestead  as  against  creditors  is  divested  by 
such  circumstance."  62  Kan.  621,  64  Pac.  80 
«[66  L.  R.  A.  38). 

The  court  was  called  upon  in  Gross  y.  Ben- 
son to  consider  the  homestead  guaranty  as 
.  affecting  a  situation  to  some  extent  unique, 
and  the  decision  cast  additional  light  upon 
the  meaning  of  the  Constitution.  It  marks 
another  stage  in  the  progress  of  the  Consti- 
tution, or  rather  in  the  conception  of  what 
the  homestead  provision  means.  Later,  be- 
cause the  court  was  satisfied  with  the  deci- 
sion, it  was  made  the  basis  for  an  express 
declaration  in  Weaver  v.  Bank,  supra,  over- 
ruling Elllnger  v.  Onionuis,  and  in  my  opin- 
ion, It  went  far  beyond  the  decision  in  Bat- 
tey V.  Barker,  supra,  and  in  effect  has  over- 
ruled the  doctrine  of  that  case. 

It  requires  the  exercise  of  but  a  modicum 
of  the  liberality  employed  by  the  highest 
court  In  the  land  in  the  interpretation  of  the 
commerce  clause  of  the  federal  Constitution 
for  this  court  to  hold  that  the  valuable  right 
of  the  owner  of  a  homestead  to  dispose  of  it 
in  any  of  the  recognized  methods  of  convey- 
ing real  estate  was  included  in  die  constitu- 
tioual  provision,  since  the  only  exception  to 
his  right  to  convey  does  not  include  a  pro- 
hibition against  disposing  of  it  by  will ;  and, 
following  the  logic  of  Cross  v.  Benson,  and 
the  force  and  effect  given  to  it  by  the  Minne- 
sota court,  to  say  that  since  the  right  to  dis- 
pose of  the  homestead  by  devise  oi  will  was 
not  taken  from  the  owner  by  the  Constitu- 
tion, the  Legislature  has  no  power  to  do  so. 
If  that  were  held  to  be  the  Intention  of  the 
provision  of  section  1  of  the  statute  of  wills. 

As  regards  the  intention  of  the  Legislature. 
I  think  the  majority  opinion  not  only  places 
too  much  emphasis  upon  the  proviso  In  sec- 
tion 1  of  our  statute  of  wills,  but  assumes 
that  It  was  intended  specially  to  limit  the 
transfer  of  the  homestead  by  will,  although 
the  homestead  is  not  specifically  mentioned. , 


Only  18  states  of  the  Union  have  In  their 
statute  of  wills  a  provision  declaring  that 
property  devised  by  will  shall  be  subject  in 
some  manner  to  the  debts  of  the  testator. 
Among  the  30  states  which  have  no  such  pro- 
vision are  those  comprising  the  13  original 
colonies  and  the  states  created  from  thdr 
territory.  Notwithstanding  the  absence  of 
such  a  provision  in  30  states,  It  cannot  be 
doubted  that  the  law  is  the  same  in  all  tlie 
48  states,  and  that  in  all  of  them  property  de- 
vised by  will  is  subject  generally  to  the  rights- 
of  creditors.  It  amounts  to  this:  The  law 
is  the  same  whether  the  statute  of  wills  con- 
tains such  a  provision  or  not  Things  that 
are  equal  to  the  same  thing  are  equal  to 
each  other.  The  language  of  the  proviso  In 
our  statute  of  wills  adds  nothing  to  the  force 
or  effect  of  the  statute  nor  to  the  rights  of 
creditors.  Without  such  a  provision  in  the 
statute  the  owner  of  property  conveyed  it  by 
will  subject,  generally,  to  hia  debts;  tlie 
statute  maKes  no  reference  to  a  homestead, 
and  It  seems  obvious  that  the  language  waa 
not  Intended  and  should  not  be  construed  to 
deprive  the  owner  of  a  homestead  of  the 
right  to  convey  or  dispose  of  It  by  will  Jiist 
as  he  could  have  conveyed  it  by  deed.  In 
the  words  of  the  Supreme  Court  of  Kentucky 
In  Myers'  Guardian  v.  Myers'  Adm'r,  supra: 
"And  it  would,  therefore,  seem  no  more  in- 
jury  to  creditors,  nor  in  contravention  of  the 
purpose  and  reason  of  the  homestead  law,  for 
the  debtor  to  pass  the  title  by  will  than  by 
deed ;  for  if,  as  has  been  held,  he  can,  by  deed, 
and  for  merely  love  and  affection,  convey  the 
remainder  interest  to  his  children,  reserving  a 
life  estate  to  himself,  we  see  no  reason  why 
be  may  not  do  practically  Uie  same  tiling  by 
will,  because  his  creditors  are  prejudiced  in 
one  state  of  case  no  more  tiian  the  other." 

After  the  fullest  consideration  of  the  im- 
portance of  the  question  Involved,  I  have 
reached  the  conclusion  that  the  devisees  un- 
der the  will  take  the  land  free  from  the 
claims  of  the  general  creditors. 

I  am  authorized  to  say  that  Mr.  Chief 
Justice  JOHNSTON  and  Mr.  Justice  BURCH 
Join  in  this  dissent. 


(S4  Uont.  472) 

STATE  ei  rel.  HURBERT  v.  DISTRICT 
COURT  OF  EIGHTEENTH  JUDICIAL 
DIST.  IN  AND  FOR  HILL  COUNTY  «t  al. 
(No.  4190.) 

(Supreme  Court  of  Montana.     March  7,  1918.) 

Mandamxis  «=>4(3)  —  Remedy  bt  Appeai.— 
Appointment  of  Received. 
Writ  of  supervisory  control  will  not  be 
granted  where  the  court  appoints  a  receiver  -of 
the  property  In  controversy ;  the  remedy  by  ap- 
peal from  the  order  granted  by  Rev.  Codes,  f 
7099,  being  adequate  and  siwedy. 

Appeal  from  District  Ck>art,  Hill  County; 
W.  B.  Rhoades,  Judge. 

Application  by  the  State,  on  the  relation  of 
E.  J.  Hubbert,  for  writ  of  supervisory  control 
to  the  District  Court  of  the  Eighteenth  Judi- 
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dal  District  In  and  for  the  County  of  Hill, 
and  W.  H.  Rhoadea,  Judge  thereon.  Denied 
and  dismissed, 

Donnelly  &  Carleton,  of  Havre,  for  relator. 
Thos.  D.  Long,  of  Havre,  tor  respondents. 

HOLLOW  AY,  J.  In  the  case  of  Masterson 
et  aL  T.  Hubbert,  pending  In  the  district  court 
of  Hill  county,  the  trial  court,  at  the  In- 
stance of  the  plaintiffs  and  without  notice  to 
defendant,  appointed  a  receiver  to  take  charge 
of  the  property  In  controversy.  The  defend- 
ant moved  the  court  to  annul  or  abrogate  the 
order  appointing  the  receiver,  and,'  the  motion 
being  denied,  applied  to  this  eonrt  for  a  writ 
of  supervisory  control. 

The  remedy  sought  Is  an  ^raordinary 
one.  The  writ  never  issues  as  a  matter  of 
course.  It  is  authorized  by  the  Constitution, 
out  of  abundance  of  caution,  to  prevent  a  fail- 
ure of  justice  by  supplying  a  means  for  the 
correction  of  manifest  error  eommitted  by  the 
trial  court  within  Jurisdiction  where  there 
Is  no  other  adequate  remedy  and  gross  In- 
justice is  threatened.  State  ex  rel.  Carroll 
▼.  District  Court,  50  Mont  428,  147  Pac.  912. 
If  the  statute  provides  a  remedy  which  wUl 
afford  the  same  or  equivalent  relief,  it  must 
be  pursued. 

The  motion  to  abrogate  the  order  appoint- 
ing the  receiver  was  made  upon  the  records 
and  flies  in  the  case.  The  only  records  in 
the  case  at  that  time  were  the  complaint  and 
order  of  appointment.  By  section  7099,  Ee- 
vlsed  Codes,  the  order  appointing  the  receiver 
Is  appealable,  and  an  appeal  would  present 
for  consideration  the  entire  record  upon  which 
the  motion  to  abrogate  was  made,  and  there- 
fore every  question  raised  before  the  lower 
court  or  which  may  be  raised  on  this  applica- 
tion could  be  raised  on  the  appeal.  If  the 
order  should  be  reversed  on  appeal,  the  effect 
would  be  to  blot  out  the  receivership  as  from 
the  beginning.  In  other  words,  the  appeal 
would  accomplish  the  same  result  as  would 
have  been  accomplished  If  the  trial  court  had 
sustained  defendant's  motion  and  the  same 
result  as  would  now  be  accomplished  If  on 
this  application  we  should  direct  the  lower 
court  to  annul  its  order.  The  fact  that  a  mo- 
tion to  annul  the  order  of  appointment  was 
made  and  denied  does  not  affect  the  right 
to  appeal  from  the  original  order,  and  the 
time  within  .which  an  appeal  from  such  order 
may  be  taken  has  not  expired.  It  follows 
that  in  this  instance  the  statutory  remedy  is 
adequate.  It  is  also  speedy;  for  under  the 
rules  of  this  court  such  appeal  is  entitled  to 
advancement  as  of  right 

For  these  reasons,  this  application  is  de- 
nied, and  these  proceedings  are  dismissed. 

Dismissed. 


8TATB  ▼.  LUOBRO. 


(M  N.  M.  ««) 
(No.  2095.) 

March  12, 


BBANTLT,  O. 
cnr. 


J.,  and  SANMBB,  J.,  oon- 


(Snpreme  Court  of  New  Mexico, 
19ia) 


(Byllahvt  hp  the  Court,) 

1.  CanoNAi.    Law    «=9841— Tbiai,— Inbtbuo- 
TioNS— Objection. 

Errors  in  instructions  must  be  called  to  the 
attention  of  the  trial  court  by  proper  objections 
or  exceptions  before  the  instructions  are  given 
to  the  jury. 

2.  SUTFiciENCT  or  Evidence— LiABCENT. 

Evidence  held  to  sustain  verdict, 

(A4diiional  Syttahut  by  Editorial  Staff.) 

3.  Cbiminal  Law  «=9l064(5) — Appeal— StTF- 
FiciENCT  OF  Evidence— Objection. 

Where  the  motion  for  a  new  trial  did  not 
call  the  trial  court's  attention  to  the  alleged  in- 
sufficiency of  the  evidence  as  to  venue  to  sus- 
tain a  conviction,  the  question  was  not  review- 
able on  appeal. 

Appeal  from  District  Court,  San  Migael 
County;   Leahy,  Judge. 

Juan  V.  Lucero  was  convicted  of  the  lar- 
ceny of  one  head  of  neat  cattle,  and  he  ap- 
peals.   Affirmed. 

,  O.  A.  Larrazolo,  of  Las  Vegas,  for  appel- 
lant George  C.  Tbylor,  Asst  Atty.  Gen.,  for 
the  State. 

ROBEfiTS,  J.  Appellant  was  tried  and 
convicted  in  the  district  court  of  San  Miguel 
county  under  an  indictment  charging  him 
with  the  larceny  of  one  head  of  neat  cattle, 
the  property  of  Flotendo  Garcia.  The  venue 
was  laid  in  the  county  of  San  Miguel, 

[1]  Two  points  are  reUed  upon  here  for 
reversal:  First,  that  the  trial  court  erred  In 
giving  Instruction  No.  10  relative  to  where 
the  trial  of  an  offense  may  be  had,  where  it 
Is  committed  within  500  yards  of  a  boundary 
line  between  two  counties.  This  instruction, 
however,  is  not  subject  to  review  here  be- 
cause the  alleged  vice  In  It  was  not  called 
to  the  attention  of  the  trial  court  by  objec- 
tion or  exception  prior  to  the  giving  of  the 
Instruction.  Errors  In  Instructions  must  be 
called  to  the  attention  of  the  trial  court  by 
proper  objections  or  exceptions  before  the  in- 
structicms  are  given  to  the  Jury.  Territory 
V.  Pettine,  16  N.  M.  40,  113  Pac.  843;  State 
V.  Baker,  17  N.  M.  479,  131  Pac  489;  State  v. 
Alva,  18  N.  M.  143,  134  Pac.  209,  211;  State 
V.  PadUla,  18  N.  M.  673,  139  Pac.  143 ;  U,  S. 
V.  Cook,  15  N.  M.  124,  103  Pac.  806 ;  State  v. 
Graves,  21  N.  M.  656,  167  Pac,  160 ;  State  v. 
Johnson,  21  N,  M,  432,  166  Pad  721. 

[2,  3]  The  second  point  nrged  is  that  the 
verdict  was  not  sustained  by  the  evidence, 
in  that  there  was  no  evidence  to  show  com- 
mission of  the  crime  In  San  Miguel  county. 
An  examination  of  the  transcript,  however, 
does  not  sustain  appellant's  contention. 
There  was  evidence  from  which  the  Jury 
might  reasonably  conclude  that  the  animal 
was  stolen  within  San  Miguel  county;  nor 
Is  this  question  here  for  review,  because  not 
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properly  called  to  tbe  attention  of  the  trial 
court  In  the  motion  for  a  new  trial.  In  sncb 
motion  the  attention  of  tbe  court  was  not 
directed  to  the  fact  that  appellant  claimed 
there  was  insufficient  eyidence  to  establish 
venue. 

For  tbe  reasons  stated,  the  Judgment  of 
the  trial  6ourt  will  be  affirmed;  and  it  is  so 
ordered. 

(24  N.  H.  $4«) 

STEAN  T.   OCCIDENTAL  LIPB  INS,  CO. 
(No.  2141.) 

(Supreme  Court  of  New  Mexico.     Iflardi  12, 
191&) 

fSt/Uahua  iy  the  Court.) 

1.  IHSXJUANCE  lS=>400— Lm  lK8DaAM0»— "Iir- 
CONTESTABLE." 

The  word  "incontestable,"  as  used  in  life 
insurance  policies  providing  that  the  policy  shall 
be  incontestable,  means  indisputable  and 
amounts  to  a  guaranty  that  no  objection  shall 
be  taken  to  defeat  tbe  policy  on  Uie  death  of 
the  person  whose  life  is  insured. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Incon- 
testable.] 

2.  luBUBANCE   €=»517— Lira   InstrRAwcB— In- 
contestable Policy— Detenbe  or  Suicide. 

An  incontestable  dsuse  in  a  poliqr  of  in- 
surance does  not  preclade  the  defense  of  suicide, 
where  the  suicide  clause  in  the  policy  is  a  part 
of  the  contract  to  pay,  providing  now  much 
shall  be  due  and  payable  m  the  event  of  death 
by  self-destruction. 

Appeal  from  District  Court,  Bernalillo 
County;  Mechem,  Judge. 

Suit  by  Gussie  I.  Stean  against  the  Occi- 
dental Life  Insurance  Company.  Judgment 
for  plaintiff,  and  she  appeals.    Affirmed. 

Heacock  &  Cornell,  of  Albuquerque,  for  ap- 
pellant A.  B.  McMUlen,  of  Albuquerque,  for 
appellee. 

ROBERTS,  3.  This  suit  was  Instituted  In 
the  court  below  by  appellant  to  recover  from 
appellee  tbe  sum  of  $2,000,  alleged  to  be  due 
appellant  as  beneficiary  under  a  policy  of  in- 
surance of  $2,000  on  the  life  of  her  husband, 
Eiarl  R.  Stean,  issued  by  apiiellee.  Appellee 
answered  and  admitted  the  execution  of  the 
policy  and  alleged  that  there  was  due  thereon 
the  sum  of  $76.80,  which  was  tendered  to 
appellant  Tbe  case,  was  submitted  to  the 
court  on  stipulation  of  facts,  substantially  as 
follows: 

The  policy  of  insurance  was  Issued  on  the 
19th  day  of  June,  1915,  and,  in  consideration 
of  an  annual  premium  of  $38.40  to  be  paid 
on  the  18th  day  of  June  of  each  year,  tbe 
company  agreed  to  pay  $2,000  to  the  benefi- 
ciary upon  receipt  of  due  proofs  of  the  death 
of  the  insured  should  such  death  occur  with- 
in ten  years  from  the  date  of  the  policy  and 
while  the  policy  was  in  force.  The  policy 
contained  two  provisions  which  are  involved 
in  this  case,  which  are  as  follows: 

"1.  This  policy  is  incontestable  after  one  year 
from  date  of  issue  except  for  nonpayment  of 


premiums  and  is  absolutely  free  from  all  condi- 
tions as  to  residence,  occupation,  travel  or  place 
of  death.    ♦    •    • 

"7.  Death  by  self-destruction,  sane  or  insane, 
within  two  years  of  the  date  of  the  issue  here- 
of, shall  limit  the  amount  payable  by  the  com- 
pany to  the  total  premiums  paid  by  the  insured, 
and  no  more.  This  policy  is  issued  on  tbe  non- 
participating  plan.  All  statements  made  by  the 
insured  Bhall,  in  the  absence  of  fraud,  be  deemed 
representations  and  not  warranties. ' 

Tbe  insured  bad  paid  two  annual  premiums 
of  $38.40  each,  and  on  the  7th  day  of  March, 
1917,  while  the  policy  was  in  full  force,  tbe 
said  Earl  R.  Stean  died  by  self-destruction. 
Tbe  insured  having  died  more  than  one  year 
after  tbe  issuance  of  the  policy  but  within 
less  than  two  years  from  such  time,  the  trial 
court  found  that  under  said  paragraph  7  tbe 
beneficiary  was  entitled  to  only  the  annual 
premiums  paid  by  tbe  Insured  and  entered 
Judgment  accordingly.  To  review  this  Judg- 
ment this  appeal  is  prosecuted. 

[1 , 2]  The  sole  question  presented  under 
the  pleadings  and  stipulation  of  facts  In  this 
case  Is  the  proper  construction  of  the  policy 
and  the  amount  to  be  recovered  tnereunder. 
That  it  was  competent  for  tbe  company  to 
limit  its  liability  in  case  of  self-destruction  by 
the  insured  Is  not  questioned,  and  that  It  bad 
such  right  Is  well  settled.  25Cyc.878;  Blge- 
low  v.  Berkshire  Life  Ins.  Co.,  93  IT.  S.  284, 
23  Ll  Ed.  918.  The  provision  in  case  of  self- 
destruction  within  two  years  of  the  date  of 
the  Issue  of  the  policy,  and  Its  effect,  is  clear, 
and  there  can  be  no  question  as  to  its  mean- 
ing; but  appellant  relies  upon  tbe  incon- 
testable clause  of  tbe  policy  to  defeat  the 
clause  relative  to  self-destruction.  Appellant 
Contend^  that  appellee  has  contested  tbe 
policy,  and  her  argument  and  the  authorities 
cited  are  directed  to  this  theory  of  tbe  case. 
Of  course.  If  it  is  true  that  the  construction 
which  appellee  claims  should  be  placed  upon 
the  policy  amounts  to  a  contest  clearly  ap- 
pellant would  be  right  In  her  contention.  It 
is  beyond  question  that  in  the  interpretation 
of  a  policy  of  Insurance  It  must  be  liberally 
construed  in  favor  of  the  insured,  so  as  not  to 
defeat,  without  a  plain  necessity,  his  claim  to 
the  Indemnity  which  in  making  the  insurance 
it  was  his  object  to  secure,  and  when  tbe 
words  used  by  the  insured  are,  without  vio- 
lence susceptible  of  two  Interpretations,  that 
which  will  sustain  his  claim  and  cover  tbe 
loss  must  in  preference  be  adopted.  May  on 
Insurance,  f  175;  Elliott  on  Contracts,  voL  2, 
I  1528,  and  cases  cited. 

We  are  unable  to  see  bow  tbe  assertion  by 
th»  insurance  company  that  its  liability  Is 
limited  to  the  return  to  the  beneficiary  of  the 
premiums  paid  by  tbe  Insured  under  tbe  sal- 
clde  clause  amounts  to  a  contest  of  tbe  policy. 
The  insurance  company  admits  that  tbe  poli- 
cy Is  in  full  force  and  effect  and  that  it  la 
liable  thereunder,  but  insists  that  its  liability 
Is  limited  to  tbe  return  of  the  premiums  paid 
because  of  the  fact  that  the  Insured  commlt- 
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ted  salcide  within  two  yean.  The  provision 
that  its  liability  in  snch  case  ahan  be  limited 
to  a  return  of  the  premiums  is  clear,  and 
there  can  be  no  question  as  to  its  meaning. 
The  incontestable  clause  in  the  policy  is  in 
substance  that  the  validity  of  the  policy  will 
not  be  questioned  after  the  expiration  of  one 
year,  but  the  suicide  clause  is  not  one  which 
enters  into  the  original  validity  of  the  con- 
tract, but  one  whldi  limits  the  right  of  re- 
covery after  the  full  existence  of  the  contract 
Is  established.  A  very  good  definition  as  to 
the  meaning  of  "Incontestable"  is  found  in 
Simpson  V.  Life  Ins.  Co.  of  Virginia,  116  N.  0. 
393,  20  &  E.  517,  which  U  as  follows: 

"That  a  promise  that  all  assurances  shaU  be 
nnquestioDable  nveans  indisputable,  and  amounts 
to  an  absoiute  guaranty  that  no  objection  shaU 
be  taken  to  defeat  the  policy  on  the  death  of  the 
person  whose  life  is  insured." 

In  construing  life  insurance  polidee  aa  in 
the  construction  of  other  contracts,  the  en- 
tire contract  is  to  be  construed  together  for 
the  purpose  of  giving  force  and  effect  to  each 
clause.  25  Cyc.  740.  In  the  policy  under  con- 
sideration, the  clause  limiting  the  liability  in 
the  case  of  self-destruction  does  not  conflict 
with  the  Incontestable  clause.  The  amount 
payable  In  case  of  death  by  self-destruction 
is  Jnst  as  much  a  part  of  the  contract  as  Is 
the  amount  payable  in  case  of  death  from 
natural  causes.  Neither  the  one  nor  the  oth- 
er can  be  determined  without  examining  the 
terms  of  the  contract  Neither  amount  will 
be  payable  unless  the  policy  is  valid  and  in 
force.  The  right  to  the  amount  payable  in 
case  of  self-destruction  depends  upon  exactly 
the  same  prerequisites  as  the  amount  payable 
In  case  of  death  from  natural  causes.  In  this 
case  there  Is  no  fact  in  controversy.  There  is 
no  contest  upon  the  facts.  The  sole  question 
presented  Is  the  application  of  the  law  to  the 
facts;  that  is,  when  the  appellee  asked  the 
court  to  construe  the  policy  according  to  the 
plain  language  embraced  therein,  d(d  that 
amount  to  a  contest  under  the  incontestable 
clause?  It  must  be  clear  that  every  resistance 
by  the  insurer  against  the  demand  oi  the  bene- 
ficiary Is  In  one  sense  a  contest,  but  it  is  not  a 
contest  of  the  policy;  that  Is,  not  a  contest 
against  the  terms  of  the  policy  but  a  contest 
for  or  in  favor  of  the  terms  of  the  policy.  Ib 
other  words,  there  are  two  classes  of  contests; 
one  to  enforce  the  policy,  the  other  to  destroy 
It.  Undoubtedly  the  term  "Incontestable"  as 
used  In  a  life  Insurance  policy  means  a  con- 
test, the  purpose  of  which  Is  to  destroy  the 
validity  of  the  policy,  and  not  a  contest  the 
purpose  of  which  is  to  demand  its  enforce- 
ment. Here,  the  appellant  and  the  appellee 
are  demanding  exactly  the  same  thing,  name- 
ly, the  enforcement  of  the  terms  of  the  policy. 
The  dispute  Is  as  to  those  terms,  and  seeking 
the  construction  by  the  court  of  the  terms  of 
the  policy  and  the  application  of  the  terms 
when  ascertained  is  not  a  contest  of  the  policy. 
In  the  case  of  Cliildress  v.  Fraternal  Union 


of  America,  118  Tenn.  252,  82  S.  W.  832,  3 
Ann.  Cas.  236,  the  same  point  was  Involved, 
and  the  court  held  that  the  assertion  by  the 
insurance  company  of  Its  limited  liability 
under  the  suicide  clause  was  not  a  contest  of 
the  policy.  This  case  was  dted  with  approval 
by  the  Appellate  Court  of  Indiana  in  the  case 
of  Court  of  Honor  v.  Hntchens,  79  N.  E.  409. 
The  same  rule  was  announced  in  the  case  of 
North  America  Union  v.  Trenner,  138  III.  Ak). 
686.    In  14  R.  C.  L.  1233,  it  is  said: 

"It  would  seem  that  a  provision  for  reduced 
liability  in  the  case  of  death  by  suicide  is  not 
affected  by  the  incontestable  clause." 

We  are  of  the  opinion,  that,  while  the 
policy  in  this  case  became  Incontestable  after 
one  year  except  upon  the  grounds  stated,  that 
it  was  in  force  according  to  its  terms  and 
those  terms  being  plain  and  explicit  to  the  ef- 
fect that  the  beneficiary  In  case  of  suicide  of 
the  insured  should  be  entitled  only  to  recover 
the  premiums  paid,  the  amount  for  which 
Judgment  was  rendered  In  the  court  below 
and  which  was  tendered  Into  court,  the  Judg- 
ment of  the  court  must  be  affirmed,  and  ^t 
is  so  ordered. 

HANNA,  Q  J„  and  PARKER,  J.,  concur. 


(M  N.  II.  3S1) 
STATE  v,  ROMERO.     (Na  2148.) 

(Snprpme  Court  of  New  Mexico.    March  12, 
1918.) 

(Syllahvu  ty  fhe  Court.) 

1.  Cbixinai.  Law  4s>1159(2)— AfpkaI/— Veb- 

DICT— RKVIEW. 

Where  there  is  Bubstantial  evidence  to  sup- 
port the  verdict  of  the  jury,  the  same  will  not 
be  disturbed  on  appeal. 

2.  Cbimiral  Law  «=s404(4)  —  Etiobnok  — 
Clothing  Worw  by  Decgaseo. 

Under  circumstances  of  this  case,  it  was  not 
error  to  permit  the  state  to  introduce  in  evi- 
dence clothing  worn  by  deceased  at  time  of  kill- 
ing. 

Appeal  from  District  Court,  San  Miguel 
County;  Leahy,  Judge. 

Julian  Romero  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.    Affirmed. 

William  J.  Lucas  and  William  O.  Haydon, 
both  of  East  Las  Vegas,  for  appellant.  Mil- 
ton J.  Helmick,  Asst  Atty.  Gen.,  for  the 
State. 

PARKER,  3.  The  appellant,  Julian  Rom- 
ero, was  convicted  of  murder  In  the  first  de- 
gree, in  the  district  court  for  the  county  of 
San  MIgueL 

The  undisputed  evidence  shows  that  the 
appellant  killed  Maria  Varela  de  Jaure,  at 
the  time  alleged  in  the  indictment,  by  shoot- 
ing her.  Nor  Is  there  any  dispute  of  the  fact 
that  appellant  and  deceased  had  been  on 
friendly  terms  shortly  prior  to  the  time  of 
the  Icllling.  Appellant  claims,  however,  that 
he  was  exceedingly  drunk  at  the  time  he 
fired  the  fatal  shot,  and  that  he  had  no  recol- 
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lection  of  his  tondact  tn  this  respect  It  Is 
argued  that  the  verdict  of  murder  In  the  first 
degree  cannot  be  sustained,  because  of  preju- 
dice existing  in  the  minds  of  the  Jury,  due  to 
the  admission  and  exhibition  of  the  clothing 
of  the  deceased  in  evidence.  Counsel  for  the 
appellant  consequently  argue  that  the  verdict 
of  the  Jury  would  not  have  been  murder  in 
the  first  degree,  had  the  court  excluded  con- 
sideration of  the  clothing  of  deceased. 

[1]  1.  There  is  evidence  In  the  record  tend- 
ing to  show  that  appellant  was  not  drunk  at 
the  time  he  fired  the  fatal  shot ;  his  conduct 
at  and  prior  to  this  time  indicating  that  he 
possessed  his  faculties,  whereas  the  evidence 
introduced  on  behalf  of  appellant  would  Indi- 
cate that  he  was  drunk  and  did  not  possess 
his  faculties.  There  Is  substantial  evidence, 
however,  to  support  the  verdict  of  the  Jury, 
and  the  verdict  will  not,  therefore,  be  set 
aside  on  appeal. 

[2]  2.  The  crucial  question  Is  whether  the 
court  erred  In  admitting  In  evidence  the 
clothing  of  the  deceased.  Counsel  for  the 
appellant  contend  that  the  admission  and  ex- 
hibition of  the  blood-stained  clothing  of  the 
deceased  served  no  legitimate  purpose  In  the 
case,  and  that  It  tended  to  Inflame  the  minds 
of  the  Jurors  and  prejudice  them  against  the 
appellant.  It  la  contended  that  the  killing 
was  admitted,  as  was  the  location  of  the 
wound  on  deceased  and  the  relative  position 
of  the  parties  at  the  time  the  fatal  shot  was 
fired.  In  the  oral  argument  of  the  case,  coun- 
sel tor  api>ellant  stated  that  the  location  of 
the  wound  could  have  been  proved  by  the 
state  by  evidence  other  than  the  clothing. 

We  fuUy  discussed  the  law  with  reference 
to  the  admissibility  of  such  evidence.  In  the 
case  of  State  v.  McKnIght,  21  N.  M.  14,  35, 
153  Pac.  76.  We  held  In  that  case  that  such 
demonstrative  evidence  was  admissible,  but 
that  It  should  not  be  admitted,  unless  It 
serves  to  identify  the  deceased  or  honestly 
explain  the  transaction.  Where  there  is  no 
issue  or  contest  as  to  facts  which  such  evi- 
dence would  legitimately  tend  to  prove,  there 
is  no  Justification  for  Its  admission.  Thus, 
In  Gillespie  v.  State  (Tex.)  190  S.  W.  146, 
the  defendant  stated  that  there  would  be  no 
Issue  on  the  question  as  to  the  location  and 
character  of  the  wounds.  It  was  held  that 
the  court  erred  In  admitting  in  evidence  the 
bloddy  clothing  of  the  deceased,  because  all 
that  such  evidence  would  prove  was  conceded 
by  the  appellant  In  McKlnney  v.  State 
(Tex.)  187  S.  W.  960,  963,  the  testimony  of 
two  state  witnesses  was  not  In  complete  har- 
mony as  to  the  location  of  the  wounds  on  the 
body  of  the  deceased,  and  it  was  held  that 
the  clothing  was  therefore  properly  admitted. 
See,  also.  Cole  v.  State,  45  Tex.  Gr.  R.  225, 
75  S.  W.  527,  530;  Lucas  v.  'State,  50  Tex.  Or. 
K.  219,  95  S.  W.  1055. 

In  the  case  at  bar  the  Indictment  charged 
murder  In  the  first  degree,  and  an  issue  was 


made  thereon  by  appellantfs  plea  of  not 
guilty.  At  the  trial  it  thereupon  became  in- 
cumbent on  the  state  to  prove  the  material 
allegations  of  the  Indictment  beyond  a  rea- 
sonable doubt.  The  clothing  was  an  item  of 
evidence  tending  to  prove,  in  part,  those  al- 
legations. The  appellant  not  only  did  not 
admit  all  relevant  matter  which  the  clothing 
might  tend  to  prove,  bat  from  an  examina- 
tion of  the  record  it  appears  that  his  counsel 
questioned  the  evidence  of  the  state  as  to  the 
number  of  shots  which  were  fired  by  appel- 
lant at  the  deceased.  We  are  satisfied  that 
the  circumstances  of  this  case  were  such  as 
permit  the  introduction  of  the  clothing  in 
evidence. 

The  Judgment  of  the  trial  court  ia  there- 
fore affirmed ;  and  It  is  so  ordered. 

HANNA,  a  J.,  and  ROBERTS,  J.,  concur. 


(»  N.  H.  3a) 

TRUJIIXO  et  al.  v.  TUCKER. 

ARNWINE  et  al.  v.  SAMB. 

(Nos.  2079,  2080.) 

(Supreme  Court  of  Kew   Mexico.     Mardi  12L 
1918.) 

(SvUahui  ly  ihe  OovrtJ 

1.  RxFUsviH  9=>80— Affuatit— SoxncBifOT 

— VAIUB   of   PBOtKBTT. 

An  affidavit  in  replevin  in  substantial  com- 
pliance with  the  statute  is  sufficient  and  where 
the  form  prescribed  does  not  state  the  value 
of  the  property,  and  the  statute  does  not  re- 
quire the  value  to  be  stated,  an  affidavit  is  not 
defective  because  it  fails  to  set  forth  the  value 
of  the  property  described. 

2.  Replevin  €=>59 — Couflaint  —  Vai.ux  Of 
Pkopebtt. 

The  value  of  the  property  sought  to  be  re- 
plevined  need  not  be  stated  in  the  complaint 
where  suit  is  filed  in  a  court  of  general  jurisdic- 
tion, and  the  statute  does  not  require  the  com- 
plaint to  state  the  value. 

3.  Appbai,  ANn  Ebbob  <S±»7ig(l)  —  Assion- 
KEATs  OF  Ebbob— Review. 

Questions  not  raised  by  the  assignments  of 
error  will  not  be  considered. 

4.  PBOPERTT    <S=»9— OWNEESHIP    AND    POSSES- 
SION—EVIDENCE. 

Any  competent  evidence  may  be  introduced 
to  establish  the  fact  of  ownership  and  right 
of  possession  of  personal  property. 

Appeal  from  District  Court  Lincoln  Coun- 
ty;   Medlcr,  Judge. 

Suit  in  replevin  by  Francisco  TruJUlo  and 
another  against  Thomas  H.  Tucker,  and  suit 
In  replevin  by  Allan  Arnwine  and  another 
against  the  same  defendant  Demurrer  to 
complaint  overruled  and  Judgment  for  plain- 
tiffs In  each  case,  and  defendant  appeals. 
Judgment  tn  each  case  affirmed. 

George  B,  Barber,  of  Carrlzozo,  for  appel- 
lant George  W.  Prlchard,  of  Santa  F^  for 
appellees. 

ROBERTS,  J.  The  above  cases  were  tried 
together  and  upon  the  same  evidence  In  the 
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district  court,  by  agreement;  and,  aB  the 
same  identical  qnestlons  are  ioTolved  in  botb 
appeals,  they  will  be  considered  together 
here.  In  eac^  case  the  appellees  here,  plain- 
tiffs below,  filed  a  suit  in  replevin  In  the  dis- 
trict court  The  action  In  each  case  was  com- 
menced by  the  filing  of  a  complaint  and  afilda- 
Tit  In  replevin  by  the  appellees  in  the  office 
of  the  clerk  of  the  district  court  for  Lincoln 
county.  The  affidavits  In  replevin  filed  were 
In  the  exact  words  of  the  form  prescribed  by 
sectl(»i  4355,  Code  1915.  Appellant  appeared 
in  each  case  and  filed  a  plea  in  abatement  in 
which  he  set  forth  that  the  affidavits  In  re- 
plevin failed  to  allege  any  value  to  the  prop- 
erty sought  to  be  recovered  and  asked  that 
,the  actions  be  dismissed  because  not  based 
upon  a  lawful  affidavit  as  required  by  the 
statute.  The  pleas  In  abatement  were  strick- 
en from  the  files  upon  motion  by  counsel  for 
appellees.  Appellant  then  demurred  to  the 
complaints  upon  the  ground  that  the  com- 
plaint In  each  case  was  defective  in  that  it 
failed  to  state  the  value  of  the  property  de- 
scribed and  sought  to  be  replevied.  The  de- 
murrer was  overruled  and  appellant  answer- 
ed. The  case  being  at  Issue  was  tried  by  the 
court  without  a  Jury. 

The  possession  of  19  head  of  calves  was  in- 
volved In  the  Amwlne  Case  and  8  head  of 
calves  in  the  Trujillo  Case.  In  the  Amwlne 
Case  the  court  decreed  that  appellees  In  that 
case  were  entitled  to  the  possession  of  19 
head  of  calves;  that  appellant  should  return 
said  calves,  in  default  of  which  he  should 
pay  to  appellees  |665,  and  Judgment  for  this 
sum  was  entered  against  the  sureties  on  the 
forthcoming  bond.  A  similar  Judgment  was 
entered  In  the  other  case  for  the  return  of  8 
head  of  calves  or  the  sum  of  $280.  To  re- 
view these  Judgments  these  appeals  are  pros- 
ecuted. 

[1,  2]  The  first  point  made  by  appellant  In 
each  case  Is  that  the  court  erred  In  sustain- 
ing appellees*  motion  to  strike  from  the 
flies  appellant's  plea  in  abatement  and  In 
not  quashing  the  writ  of  replevin  and  In  not 
sustaining  appellant's  demurrers  to  the  com- 
plaints. The  affidavit  in  replevin  was  In  ex- 
act compliance  with  the  form  prescribed  by 
sectlcm  4355,  Code  1915,  and  was  clearly  suf- 
ficient. Neither  the  statute  nor  the  form  pre- 
scribed requires  any  statement  in  the  affida- 
vit as  to  the  value  of  the  property.  An  affi- 
davit in  replevin  In  substantial  compliance 
with  the  statute  Is  sufficient.  18  Ency.  P.  & 
P.  513. 

The  suit  having  been  filed  In  the  district 
court  which  had  Jurisdiction  of  the  action 
regardless  of  the  amount  Involved,  It  was 
not  necessary  to  allege  In  the  complaint  the 
value  of  the  goods.  Where  such  a  suit  Is  filed 
before  a  Justice  of  the  peace  where  the  Juris- 
diction of  such  officer  la  limited  by  section 


3252,  Code  1915,  such  aUegatlon  would  be 
essential.  The  statute  does  not  require  the 
value  of  the  goods  to  be  stated  in  the  com- 
plaint, and  even  though  the  value  had  been 
alleged  In  the  complaint  it  would  have  serv- 
ed no  useful  purpose  as  neither  party  would, 
upon  the  trial,  be  bound  by  such  stated  value, 
nor  would  the  officer  taking  the  bond  be  war- 
ranted in  acting  upon  the  value  so  alleged. 
There  are  cases  which  hold  that  It  Is  essen- 
tial that  the  complaint  should  state  the  value 
of  the  goods,  but  these  cases  evidently  arose 
under  statutes  which  so  require.  The  fol- 
lowing cases  and  authorities  hold  that  the 
value  need  not  be  alleged  In  the  complaint. 
Blake  V.  Darling,  116  Mass.  300;  Lltchman 
v.  Potter,  lie  Mass.  371 ;  Pomeroy  v.  Trim- 
per,  8  Allen  (Mass.)  398,  85  Am.  Dec.  714; 
Root  V.  Woodruff,  6  Hill  (N.  T.)  418;  Britton 
T.  Morss,  0  Blackf.  (Ind.)  469. 

[8]  It  Is  next  urged  by  appellant  that  "the 
record  proof  falls  to  establish  the  market  val- 
ue of  the  calves  In  c<nitroversy."  Tbia  ques- 
tion Is  not  raised  by  the  assignments  of  er- 
ror, hence  Is  not  here  for  consideration. 

[4]  The  third  and  fourth  propo8ltl<His  will 
be  c<»i8ldered  together.  The  third  Is  that 
"the  court  erred  in  admitting  oral  testlmcmy 
to  prove  up  the  right  of  possession  and  own- 
ership of  the  branded  calves  Involved  In  the 
suit  by  colors,"  and  the  fourth  is  that  "the 
court  erred  in  admitting  In  evidence  plaln- 
tlfTs'  bills  of  sale."  Appellees  testified  that 
they  were  the  owners  of  the  calves  In  ques- 
tion; that  they  had  purchased  the  same  from 
named  Individuals.  The  calves  purchased 
were  described  by  colors  and  brand  marks, 
and  bills  of  sale  for  the  calves  were  introduc- 
ed tn  evidence.  If  appellant  were  right  In 
his  contention  that  a  party  could  not  prove 
ownership  by  either  parol  evidence  or  written 
bills  of  sale,  we  fall  to  understand  how  It 
would  be  possible  for  the  owner  of  property 
to  establish  his  right  to  its  possession.  The 
propositions  advanced  are  so  palpably  un- 
sound that  no  discussion  other  than  the  mere 
statement  of  the  same  is  necessary.  In  the 
case  of  Gale  &  Farr  v.  Salas,  11  N.  M.  211, 
66  Pac.  520,  It  was  held  that,  In  a  civil  ac- 
tion wherein  sheep  are  replevined,  bills  of 
sale  or  a  certified  copy  of  recorded  brand  is 
competent  evidence  of  ownership  or  right  of 
possession;  but  that  any  other  competent 
evidence  may  be  introduced  to  establish  the 
same  facts  or  the  Identity  of  the  animals. 

It  Is  lastly  urged  that  the  Judgment  enter- 
ed Is  contrary  to  the  law  and  the  evidence. 
The  evidence  fully  supports  the  Judgment  of 
the  court  and  was  warranted  by  the  law. 

The  Judgment  in  each  case  will  therefore  be 
affirmed,  and  it  is  so  ordered. 

HAMNA,  O.  J.,  and  PARKER,  J.,  concur. 
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STATE  V.  HIM*    (No.  2122.) 

(Supreme  Court  ot  New  Mexico.     March  12, 
1918.) 

(Byllabut  ly  the  Court.) 

indictmknt  and  information  «=>75(1)  — 
Verbal  Inaccuracm&— Effect. 
Where  the  sense  of  an  indictment  is  clear, 
nice  or  technical  exceptions  are  not  to  be  laTor- 
ably  regarded;  therefore  verbal  inaccuracies,  or 
clerical  errors  which  are  explained  and  cor- 
rected by  necessary  intendment  from  other  parts 
of  the  indictment  are  not  fatal. 

Appeal  from  District  Court,  Do&a  Ana 
County;    Medler,  Judge. 

Fred  Lebman  Hill  was  convicted  of  em- 
bezzlement, and  he  appeals.    Affirmed. 

Wade  &  Taylor,  of  Las  Cruces,  for  appel- 
lant 0.  A.  Hatdi,  Asst.  Atty.  Gen.,  for  tlie 
State. 

ROBERTS,  J.  Appellant  was  convicted 
of  the  crime  of  embeszlement,  and  appeals. 
The  first  ground  relied  upon  for  a  reversal 
Is  that  the  court  erred  in  not  sustaining  his 
motion  in  arrest  of  Judgment.  This  motion 
challenged  the  sufficiency  of  the  indictment. 
The  indictment  was  drawn  under  secti(» 
1544,  Code  1916,  which  makes  it  larceny  for 
any  officer,  agent,  clerk,  or  servant  of  any 
Incorporated  company,  etc.,  except  appren- 
tices and  other  persons  under  the  age  of  16 
years,  to  embezzle  or  fraudulently  convert 
to  his  own  use  any  money  or  property  of  an- 
other which  shall  have  come  into  his  pos- 
session or  shall  be  under  hla  care  by  virtue 
of  such  employment  The  point  made 
against  the  indictment  is  that  it  does  not 
charge  that  the  property  embezzled  came  In- 
to the  possession  of  appellant  by  virtue  of 
his  employment  The  language  In  this  re- 
spect is  as  follows: 

"Did  then  and  there  by  virtue  of  his  said  em- 
ployment as  such  clerk  •  •  •  have  in  his 
possession  and  under  his  care,  custody,  and  con- 
trol of  the  property  and  moneys  of." 

The  alleged  defect  is  occasioned  by  the 
use  of  the  word  "of  before  the  words  "the 
property,"  but  this  does  not  destroy  the 
sense  of  the  indictment,  and  does  not  render 
it  defective.  Where  the  sense  of  an  indict- 
ment is  clear,  nice  or  technical  exceptions 
are  not  to  be  favorably  regarded;  therefore 
verbal  inaccuracies,  or  clerical  errors  which 
are  explained  and  corrected  by  necessary 
intendment  from  other  parts  of  the  Indict- 
ment, are  not  fatal.  22  Cya  291.  The  in- 
dictment here,  read  as  a  whole,  clearly 
shows  that  the  appellant  was  charged  to 
have  had  the  property  In  question  under 
his  care,  custody,  and  control. 

Another  objection  to  the  indictment  Is 
that  the  pleader  used  the  words  "by  reason 
of  his  said  employment,  instead  of  "by 
virtue  of."  What  has  been  said  disposes  of 
this  objection. 

The  remaining  tMlnts  upon  which  appel- 


lant rdled  for  a  reversal  all  go  to  the  qiie»- 
tion  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  We  have  read  the  tran- 
script, and  have  o(»8idered  all  the  objec- 
tions stated,  and  find  that  there  is  no  merit 
In  any  of  them. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed;  and  it  Is  so  ordered. 

HANMA,  OL  J.,  and  PARKER,  J.,  concur. 


(M  K.  If .  ») 

STATE  ex  rel.   SEDILDO  ▼,  SARGENT, 
State  Auditor.     (No.  2136.) 

(Supreme  Court  of  New  Mexico.     March  5, 
1918.) 

(ByUdbu*  ly  the  Court.) 

1.  CORSTITUTIONAL    LAW    «=>48  —  CONBTITn- 

IIONALITT  OF    STATUTEi— CONSTBUCTION. 

Where  the  validity  of  a  statute  is  questioned 
on  the  ground  that  it  is  unconstitutional,  it  is 
the  duty  of  the  court  to  uphold  the  statute  when 
the  conflict  between  it  and  the  Constitution  is 
not  clear,  and  the  implication  always  exists  that 
no  violation  of  the  Constitution  has  been  in- 
tended by  the  Legislature. 

2.  Statutes     «=»211— Conbtbtjotion— Tirt*. 

In  construing  statutes,  if  the  meaning  there- 
of is  doubtful,  the  title,  if  expressive,  may  have 
the  effect  to  resolve  the  doubts  by  extension  of 
the  purview  or  by  restraining  it,  or  to  correct 
an  oovious  error. 

3.  States  «=>131— Appbopriation  or  Morkt 
— Constitutionai,  Provisions. 

Section  27,  art  4,  of  the  state  Constitotion 
does  not  prevent  the  Legislature  from  appro- 
priating money  to  pay  for  services  rendered  the 
state  by  a  servant  or  contractor  outside  the 
scope  of  his  previous  employment  Where  the 
Legislature  of  1915  (Laws  1915,  c.  86,  |  1) 
appropriated  the  sum  of  $2,000  to  pay  a  named 
individual  for  translating  from  ■  English  into 
Spanish  the  Code  adopted  at  that  sesaion,  which 
Code  so  adopted  did  not  include  the  prefatonr 
matter,  nor   index,   accompanying   the   Engliu 

{lublication,  and  such  party  voluntarily  trans- 
ated  such  additional  matter  and  read  proof  and 
corrected  the  same  on  the  Spanish  publication, 
and  incurred  expenses  not  contemplated  by  the 
original  appropriation,  a  succeeding  Leglslatut« 
could  constitutionally  appropriate  money  to  pay 
for  such  extra  services. 

4.  States  «=>131— LEOistAXivx  Poweb— Ap- 
FBOPBiATioNB  —  Constitutionai.     Pbovi- 

SIONS. 

Section    1,    c.    28,    Laws   1917,    construed. 
^el<i,   that  such   section   does  not  appropriate 
money,  as  extra  compensation  contrary  to  sec- 
tion 27  of  article  4  of  the  (Jonstitution. 
Hanna,  0.  J.,  dissenting. 

Appeal  from  District  Court,  Santa  V6 
County;   Bolloman,  Judge. 

Mandamus  by  the  State  of  New  Mexico,  <»i 
relation  of  A.  A.  SedlUo,  against  William  O. 
Sargent,  State  Auditor.  Judgment  for  rela- 
tor, and  defendant  appeals.    Affirmed. 

H.  L.  Patton,  Atty.  Gen.,  for  appellant  F. 
W.  Clancy,  of  Santa  F6,  for  appellee. 

ROBERTS,  J.  A  A.  Sedillo,  applied  to 
William  G.  Sargent,  state  auditor  of  New 
Mexico,  for  a  warrant  for  the  sum  of  $1,500 
authorized  to  be  paid  to  the  said  Sedillo  on- 
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der  the  proTlsIons  of  cbapter  28  of  the  Laws 
of  1917.  The  andltor  refused  to  issne  snch 
warrant  on  the  ground  that  the  said  chapter 
was  an  nnconstltntional  enactment  SediUo 
thereupon  applied  to  the  district  court  of 
Santa  F6  county  for  a  writ  of  mandamus 
to  compel  the  auditor  to  draw  the  warrant. 
The  auditor  made  a  return  to  SedlUo's  appli- 
cation, setting  up  the  Invalidity  of  the  act. 
The  trial  court  sustained  the  application  of 
Sedillo,  and,  in  a  final  Judgment,  ordered  that 
a  peremptory  writ  issue  unto  the  auditor. 
From  such  Judgment  the  state  auditor  ap- 
peals. 

The  Attorney  General  contends  that  section 
1  of  chapter  28  of  the  Laws  of  1917  violates 
section  27  of  article  4  of  the  state  Constitu- 
tion. This  sectlcm,  so  far  as  pertinoit,  reads 
as  follows: 

"No  law  shall  be  enacted  giving  any  extra 
compensatioii  to  an;  public  officer,  servant 
agent  or  contractor  after  aervioes  are  rendered 
or  contract  made." 

The  Legislature  of  1915  adopted  the  pres- 
ent Code,  which,  as  adopted,  embraced  sec- 
tions 1  to  5901,  inclusive.  The  same  Legis- 
lature, In  the  general  appropriation  bill  (sec- 
tion 1,  c.  86,  Laws  1915)  provided: 

"For  translating  Into  Spanish,  under  the  su- 
pervision of  A.  A.  Sedillo,  of  the  codification  of 
the  laws  of  New  Mexico  adopted  at  this  session, 
$2,000." 

Thereafter  Hon.  S.  B.  Davis,  Jr.,  and  Judge 
M.  C.  Mechem,  who  compiled  the  Code,  an- 
notated the  same  and  prepared  an  exhaustive 
and  thorough  index.  They  likewise  prefaced 
the  Code  with  the  Constitution  of  the  United 
States  of  America  and  amendments  thereto, 
the  treaty  of  peace  between  the  United  States 
and  Mexico  at  the  city  of  Guadalupe  Hidalgo, 
February  2,  1848,  the  Gadsen  Treaty  between 
the  United  States  and  Mexico,  the  Organic 
Act  establishing  the  territory  of  New  Mexico, 
the  Enabling  Act  for  the  state,  and  the  Con- 
stltutloQ  adopted  January  21,  1911,  wliicb 
was  also  annotated. 

Both  the  Spanish  and  Xhigllsh  languages 
being  spoken  and  used  in  the  state,  and  a  por- 
tion of  the  population  not  being  able  to  under- 
stand both  languages,  it  has  been  the  uniform 
practice  to  publish  all  laws  in  both  Spanish 
and  English;  and  in  all  revisions  and  com- 
pilations of  statutes  heretofore  published  the 
volume  In  either  language  has  been  the  exact 
counterpart  of  the  other.  Including  prefatory 
matter,  indexes,  and  annotations.  After  the 
compilers  of  the  present  Code  had  prepared 
the  same  for  publication,  as  stated,  Mr.  Sedil- 
lo, appellee.  In  order  to  make  the  Spanish  edi- 
tion as  full  and  complete  as  the  English  edi- 
tion voluntarily  translated  all  the  prefatory 
matter,  annotations,  and  index.  Both  edi- 
tions of  the  Code  were  printed  by  a  firm  in 
Chicago,  and  the  printers  were  unfamiliar 
with  the  Spanish  language,  and  it  was  nec- 
essary, or  at  least  Mr.  Sedillo  so  assumed, 
that  some  one  familiar  with  the  Spanish 
language  should  read  proof  on  the  Spanish 


edition.  This  task  he  undertook  and  per- 
formed, and  in  and  about  this  work  made 
three  or  four  trips  to  Chicago  at  his  own  ez- 


The  Legislature  In  1917  enacted  chapter  28, 
the  title  to  which  act  reads  as  follows: 

"An  act  appropriating  the  sum  of  one  thou- 
sand five  hundred  ($1,500.00)  dollars  to  pay  A. 
A.  Sedillo  for.  expenses  sustained  and  extra 
work  done  and  services  performed  in  connec- 
tion with  the  translation  into  Spanish  of  the 
1916  codification  of  the  laws  of  New  Mexico, 
and  other  printed  matter  contained  in  the  Span- 
ish edition  of  the  New  Mexico  Statutes  Anno- 
tated, codification  of  1915,  including  the  prefa- 
tory matter,  annotations,  code  and  indexes,  in 
said  volume  contained  and  other  than  the  1015 
Session  Laws." 

Section  1  of  the  act  reads  as  follows: 
"There  la  hereby  appropriated  the  sum  of  one 
thousand  five  hundred  ($1,500.00)  dollars  to  be 
paid  to  A.  A,  Sedillo  on  account  of  expenses 
sustained  and  extra  work  done  and  services  per- 
formed by  him  in  connection  with  the  transla- 
tion and  preparation  for  publication  of  tlie 
Spanish  edition  of  the  1915  codification  of  the 
laws  of  New  Mexico;  and  the  state  auditor  is 
directed  to  draw  his  warrant  therefor,  payable 
out  of  any  funds  in  the  treasury  not  otherwise 
appropriated." 

Appellant  concedes  the  power  of  the  Legis- 
lature, under  the  constitutional  provision 
quoted,  to  appropriate  money  to  pay  for  the 
work  performed  by  Mr.  Sedillo  not  within  the 
contemplation  of  section  1  of  chapter  88, 
Laws  1915;  but  he  contends  that  the  ap- 
propriation made  by  section  1  was.  in 
part  at  least,  for  services  performed  by 
Mr.  Sedillo  in  connection  with  the  trans- 
lation of  the  Code  proper,  as  adopted  In 
1915.  Some  of  the  State  Constitutions  have 
provisions  which  forbid  the  appropriation 
of  money  for  services  already  rendered, 
but  our  constitution  contains  no  snch  inhibi- 
tion. It  only  prevents  the  giving  of  any  ex- 
tra compensation  to  a  contractor,  public 
officer,  etc.,  after  the  services  are  rendered 
or  the  ccmtract  made,  and  necessarily  refers 
to  extra  compensation  for  that  which  is  con- 
tracted to  be  performed  or  for  which  the 
services  are  required.  It  does  not  prevent 
the  Legislature  f^om  recognizing  a  moral  obli- 
gation nor  from  paying  for  work  performed 
outside  the  requirements  of  a  contract. 

[1]  It  is  well  settled  that  it  is  the  duty  of 
the  court  to  uphold  the  statute  when  the  con- 
flict between  It  and  the  Cionstitution  is  not 
clear,  and  the  implication  always  exists  that 
no  violation  of  the  Constitution  has  been  In- 
tended by  the  Legislature.  Further,  whenever 
an  act  of  the  Legislature  can  be  so  considered 
and  applied  as  to  avoid  a  conflict  with  the 
Constitution  and  give  to  It  the  force  of  law, 
such  construction  should  be  adopted  by  the 
court;  and  all  doubts  which  may  exist  as  to 
whether  the  statute  is  or  is  not  constitutional 
should  be  resolved  In  favor  of  the  constitu- 
tionality of  the   same. 

[2-4]  In  construing  statutes,  if  the  meaning 
thereof  Is  doubtful,  the  title,  If  expre.sslve, 
may  have  the  effect  to  resolve  the  doubts  by 
extension  of  the  purview  or  by  restraining  It, 


Digitized  by 


Google 


792 


171  PACIFIC  BEFOBTER 


(Nit 


Mr  to  correct  an  obvlotis  error.  Sntherland's 
Stat  Const  ▼ol.  2,  |  889;  86  Cyc.  U33.  The 
title  of  the  act  in  qnestion  la  very  compre- 
henslve  and  shows  clearly  that  it  was  the 
Intention  of  the  Legislature  only  to  compen- 
sate Mr.  SediUo  for  the  extra  work  performed 
by  him  in  and  about  the  translation  and  prep- 
aration, of  the  prefatory  and  supplementary 
matter  to  the  Code  for  publication  in  Spanish. 
The  body  of  the  act  says  that  the  appropria- 
tion is  made  "on  account  of  expenses  sus- 
tained and  extra  work  done  and  services  per- 
formed by  him  in  connection  with  the  trans- 
lation," etc.  It  clearly  appears  from  the 
language  used  that  the  liCgislature  was  at- 
tempting to  compensate  him  for  extra  work 
and  extra  services  performed  and  rendered 
outside  the  scope  of  his  original  employment. 
The  title  of  the  act  plainly  shows  the  legisla- 
tive Intent,  and,  reading  the  act  in  connec- 
tion with  the  title,  it  is  clearly  apparent  that 
the  Legislature  did  not  give  appellee  extra 
compensation  for  services  rendered.  The  title 
set  forth  the  work  done  by  him,  and  In  the 
act  says  he  shall  be  compensated  for  work 
done  "in  connection  with  the  translation." 
The  language  was  not  apt,  it  is  true,  as  it 
suggests  a  doubt  as  to  whether  the  services 
rendered  were  a  part  of  the  translation  for 
.  which  the  previous  appropriation  was  made, 
but  this  doubt  is  removed  by  a  reference  to 
the  title  of  the  act.  The  services  performed 
by  Mr.  SediUo  are  substantially  in  the  same 
status  as  though  the  secretary  of  state,  being 
required  to  publish  a  codification  of  the  laws 
in  Spanish  without  any  provision  for  pay- 
ment  for  the  necessary  translation,  had  em- 
ployed Mt.  Bedlllo  or  any  other  competent 
person  to  do  the  work,  and  the  Legislature 
had  then  made  an  appropriation  to  pay  for 
the  services  rendered. 

Appellant  cites  In  support  of  his  conten- 
tl<m  that  the  statute  is  unconstitutional. 
Robinson  ▼.  Dunn,  77  Cal.  473,  19  Pac.  878, 
11  Am.  St  Rep.  297;  State  v.  WUliams,  34 
Ohio  St  218 ;  People  7.  Spruance,  8  Colo.  307, 
6  Pac.  831;  Carpenter  v.  State,  39  Wis.  271. 
A  reading  of  these  cases,  however,  wUl  show 
that  they  are  not  in  point  the  majority  of 
them  having  to  do  with  attempts  on  the  part 
of  the  Legislature  to  give  extra  compensa- 
tion to  officers  or  employes  of  the  Legislature 
for  performing  services  which  it  was  their 
duty  to  perform  under  their  employment. 

For  the  reasons  stated,  the  Judgment  of  the 
court  below  will  be  affirmed ;  and  It  is  so  or- 
dered. 

PARKER,  J.,  concura 

HANNA,  C.  J.  (dissenting).  I  dissent  from 
the  majority  opinion,  not  for  the  reason  that 
I  disagree  with  the  legal  principles  announc- 
ed, but  because  I  do  not  believe  that  these 
principles  should  be  applied  to  the  facts  of 


this  case.  It  to  apparent  that  tbe  constita- 
tional  provision  under  consideration  Is  violat- 
ed if  we  are  to  compare  the  acts  of  1915  and 
1917  without  reference  to  tbe  title  of  tbe  later 
act  The  majority  opinion  points  oot  that  in 
constming  statutes.  If  the  meaning  tlieieaf 
is  doubtful,  the  title  If  expressive  may  have 
the  effect  to  resolve  tbe  doubts  by  extension 
of  the  purview,  or  by  restraining  It  or  to  cor- 
rect obvious  error.  36  Cyc.  at  page  1134, 
after  announcing  the  rule  in  snlwtantially  die 
language  of  this  opinion,  goes  further,  and 
states  that: 

"Ordinarily,  where  tbe  body  of  the  statute  is 
free  from  ambiguity,  the  meaning  expresHd 
therein  must  be  given  tiCect,  without  rreort  to 
the  title;  and  in  no  event  should  the  languid 
of  the  title  be  permitted  to  control  expressiooi 
in  the  enacting  clause  in  conflict  therewith." 

It  to  my  opinion  that  tliis  qnallfication  of 
tbe  rule  announced  in  the  majority  opinion  is 
violated,  and  that  the  act  of  1917  is  free  from 
ambiguity,  and  clearly  in  conflict  with  the 
act  of  1915,  and  that  resort  to  the  title,  whldt 
is  here  had,  has  the  efTect  of  violating  or  mak- 
ing InetFectlve  the  language  of  the  1917  act 
which  clearly  appropriates  money  for  "serr- 
ices  performed  by  him  in  connection  with  the 
translation  and  preparation  for  publicatioa 
of  the  1915  codification  of  the  laws  of  Xev 
Mexico,"  which  was  the  same  thing  for  wfaidi 
the  appropriation  in  the  act  of  1915  via 
made,  thereby  doing  violence  to  section  27  at 
article  4  of  the  state  Constitution. 

For  the  reasons  stated,  I  dissoiti 


MORGAN  V.  PIERCE. 


(24  N.  its« 
(No.  2147.) 


(Supreme  Court  of  New  Mexico.    March  iX 
1918.) 

(Syttahut  Ip  tk«  Court.) 

Affeai,  and  Ebrob  (S=»14(1)— Warr  o»  Extol 

— SUPEBSKDEAS. 

Where  a  party  appeals  from  a  judiOMSt 
against  him  in  the  district  court,  and  gives  t 
supersedeas  bond,  he  cannot  abandon  such  sf- 
peal  and  soe  out  a  writ  of  error  without  caper- 
sedeas. 

Error  to  District  Court  Otero  County; 
Medlar,  Judge. 

Action  by  R.  H.  Pierce  against  Julia  F. 
Morgan.  Judgment  for  plaintiff,  and  after 
filing  a  supersedeas  bond  and  wltbont  per- 
fecting an  appeal,  defendant  obtained  a  writ 
of  error.  Motion  to  dismiss  writ  of  emr 
sustained. 

W.  H.  H.  Llewellyn  and  J.  F.  Bonham. 
both  of  Las  Cruces,  for  plaintiff  in  error.  J- 
Lee  Lawson,  of  Alamogordo,  for  defendant 
in  error. 

ROBERTS,  J.  A  money  Judgment  na 
rendered  against  the  plaintiff  in  error  in  the 
district  court  of  Otero  county  oo  tlie  10th 
day  of  May,  1917.  From  thto  Judgment  aa 
appeal  was  granted  by  the  district  court  on 
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the  letta  (lay  of  June,  1917,  upon  application 
of  plaintiff  in  error,  and  on  the  2d  day  of 
July,  1817,  she  filed  a  supersedeas  bond, 
which  was  on  said  date  approved  by  the 
clerk  of  the  district  court.  After  filing  the 
supersedeas  bond,  plaintiff  in  error  took  no 
further  steps  toward  perfecting  the  appeal, 
and  on  the  8th  day  of  October,  1917,  applied 
to  this  court  for  a  writ  of  error,  which  was 
granted.'  Upon  the  writ  of  error  being  grant- 
ed, she  executed  a  cost  bond  and  served  ci- 
tation upon  the  defendant  in  error.  Defend- 
ant  in  error  has  filed  a  motion  to  dismiss  the 
writ  of  error  upon  the  ^ound  that  the  ap- 
peal having  been  taken  and  supersedeas  bond 
given,  plaintiff  In  error  cannot  prosecute  a 
writ  of  error  to  review  such  judgment 

Plaintiff  in  error  relies  upon  the  case  of 
Dailey  v.  Foster,  17  N.  M.  377,  128  Pac  71, 
in  support  of  her  right  to  prosecute  the  writ 
of  error.  In  that  case  plaintiff  in  error  had 
taken  an  appeal  and  executed  a  cost  bond 
only.  The  cost  bond  was  not  filed  within  the 
30  days  required  by  statute,  and,  fearing 
that  advantage  would  be  ^ken  of  the  de- 
fault, plaintiff  In  error  sued  out  the  writ  of 
error.  'We  held  that  the  suing  out  of  the 
writ  of  error  was  an  abandonment  of  the  ap- 
peal, and  refused  to  dismiss  the  writ  of  er- 
ror. Defendant  in  error  was  not  prejudiced 
in  any  way  in  that  case  because  no  super- 
sedeas bond  had  been  given  staying  the  en- 
forcement of  the  Judgment  Here,  however, 
under  the  appeal,  by  the  giving  of  the  super- 
sedeas bond,  defendant  in  error  was  deprived 
of  Ills  right  to  have  the  Judgment  enforced, 
and  the  case  is  governed  by  a  different  rul& 

When  the  appeal  was  taken  in  this  case 
the  plaintiff  in  error  executed  a  supersedeas 
tK>nd,  as  authorized  by  section  17,  c.  43,  Laws 
1917.  By  section  41,  c.  43,  Laws  1917,  it  Is 
provided  that  if  the  Judgment  of  the  appel- 
late court  be  against  the  appellant  or  plain- 
tiff in  error,  the  Supreme  Court  shall  either 
render  Judgment  against  him  and  his  sure- 
ties In  the  appeal  or  supersedeas  bond,  or 
remand  the  cause,  with  instructions  to  the 
district  court  to  enter  such  a  Judgment  This 
provision  of  the  statute  would  be  rendered 
ineffectual  if  a  party  could  take  an  appeal 
and  give  a  supersedeas  bond,  and  then  sue 
out  a  writ  of  error  without  supersedeas  in 
the  same  case,  and  such  practice  should  not 
receive  the  approval  of  this  court  Whether 
the  decision  in  the  Dailey-Foster  Case  was 
correct  or  not  need  not  be  determined.  The 
majority  of  the  courts  do  not  permit  the  su- 
ing out  of  a  writ  of  error  where  an  appeal 
has  been  taken  and  not  prosecuted  further. 

In  the  case  of  Perez  v.  Garza,  52  Tex.  571, 
it  was  held  that  the  person  who  had  per- 
fected an  appeal  under  a  supersedeas  bond 
could  not  abandon  bis  appeal  and  sue  out  a 
writ  of  error  with  a  like  bond  returnable  to 
a  term  subsequent  to  that  to  which  the  ap- 
peal was  returnable,  and  thus  defeat  the 


right  of  appellee  to  affirmance  of  the  Judg- 
ment on  certificate.  The  Supreme  Court  of 
Arkansas  makes  a  distinction  between  those 
cases  where  the  appeal  does  not  operate  as 
a  supersedeas,  and  those,  on  the  other  hand, 
where,  by  operation  of  law  or  act  of  the  suit- 
or by  entering  into  a  recognizance,  the  exe- 
cntion  Is  stayed  upon  the  granting  of  the 
appeal.  Where  the  successful  party  in  the 
court  below  Is  not  hindered  by  the  appeal 
from  having  execution,  the  appellant  is  per- 
mitted to  dismiss  his  appeal,  and  may  later 
sue  out  a  writ  of  error,  but  tills  he  cannot 
do  where  a  supersedeas  bond  has  been  given 
in  the  first  appeaL  Yell  v.  Outlaw,  14  Ark. 
413 ;  Kloner  &  BnUer  v.  Dodds,  35  Ark.  29. 
For  the  reasons  stated,  the  motion  to  dis- 
miss the  writ  of  error  will  be  sustained; 
and  it  is  80  ordered. 

HANNA,  a  Jn  and  PABKBB,  J.,  concur. 

(24  N.  If.  256) 

FEttST  SAV.  BANK  &  TEITST  CO.  v. 
FLOUBNOY.     (Na  2026.) 

(Supreme  Ooort  of  New  Mexico.    Dec  81, 
1917.) 

(ayUabut  hv  the  Court.) 

1.  Bnxs  AND  NoTBs  «=»49— Pabtiks  «s»51(4) 
—  AccouuoDATiON  Makeb  —  Bbinoino  in 
Nxw  Pabttes— "PaiMABiLT  Liable." 

Under  the  uniform  negotiable  inatrnment 
statute  the  maker  of  a  promissory  note  is  "pri- 
marily liable"  thereon,  though  he  signs  only  for 
accommodation.  Hence,  where  the  accommo- 
dation maker  is  sued  on  a  note,  he  is  not  enti- 
tled to  have  the  party  for  whose  benefit  he 
signed  the  note,  such  party  not  having  signed 
the  game,  made  a  party  to  the  action.  (Quoting 
Words  and  Phrases,  Primarily  Liable.) 

2.  liiABiixrr  OF  Pabtieb  to  Note. 

Under  such  statute  (section  612,  C!od«  1916) 
no  person  is  liable  on  the  instrument  whose  sig- 
nature does  not  appear  thereon,  except  as  in 
such  statute  provided. 

8.  Husband  and  Wife  «=»85(1),  87(5)  — 
Bills  and  Notkb — "Engagement  Rebpect- 
INQ  Pbopkktt"— Mabbied  Woman's  Accou- 

KODATION  INDOBSEMENT— LlABILIIT. 

Under  section  2750,  Code  1915,  a  married 
woman  may  enter  into  any  engagement  or 
transaction  respecting  proper^  which  she  might 
if  unmarried.  A  promissory  note  is  an  engage- 
ment respecting  property  which  a  married  wo- 
man may  make,  although  it  can  be  enforced 
only  against  her  separate  property ;  hence, 
where  a  married  woman  signs  a  note  for  her 
husband,  as  an  accommodation  maker,  she  is 
liable  thereon,  regardless  of  the  fact  that  the 
note  may  have  been  executed  for  a  community 
debt 

Appeal  from  District  Court,  Bernalillo 
County;   Leahy,  Judge. 

Action  by  the  First  Savings  Bank  &  Trust 
Company  of  Albuquerque  against  Jeanette 
W.  Floumoy.  From  an  order  denying  plain- 
tlfTs  motion  to  strike  part  of  defendant's 
evidence,  and  from  an  order  requiring  plain- 
tiff to  bring  in  another  party  defendant  with- 
in a  certain  time,  and  otherwise  dismissing 
the  action,  plaintiff  appeals.  Reversed  and 
remanded,  with  instructions. 
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Lawrence  F.  Lee,  of  Albuquerque^  for  ai>- 
pellant.  Bartb  ft  Mabry,  of  Albuquerque,  for 
appellee. 

ROBERTS,  J.  April  21,  1915,  Jeanette 
W.  Flournoy,  the  appellee,  made,  executed, 
and  delivered  to  the  First  Savings  Bank  & 
Trust  Company  of  Albuquerque,  N.  M.,  her 
negotiable  promissory  note  for  the  sum  of 
$1,872.87.  Said  note  was  due  and  payable 
one  day  after  date,  and  provided  for  inter- 
est at  the  rate  of  8  per  centum  per  annum. 
At  the  time  the  note  in  question  was  execut- 
ed, M.  W.  Flournoy  was  the  president  of  the 
appellant  bank  and  the  husband  of  appellee, 
and  as  such  official  of  the  bank  be  secured 
the  execution  of  the  note.  Ij'rom  time  to 
time  thereafter  Mr.  Flournoy  made  certain 
payments  on  the  note,  amounting  in  the  ag- 
gregate to  something  more  than  $400.  Mr. 
Flournoy  died  in  September,  1915,  and  bis 
daughter,  Nell  E.  Flournoy  Andros,  was  ap- 
pointed executrix  of  his  last  will  and  testa- 
ment, and  duly  qualified  as  such.  On  tbe 
11th  day  'bf  February,  1916,  the  appellant 
filed  suit  against  appellee  to  recover  the  bal- 
ance due  on  said  note.  The  complaint  was 
in  the  ordinary  form.  Appellee  answered 
the  complaint,  and  admitted  the  execution  of 
such  a  note  as  described  in  plaintiff's  com- 
plaint, but  alleged  that  it  was  wholly  with- 
out consideration ;  that  said  note  was  given 
by  defendant  herein  upon  tlie  request  and 
solicitation  of  plaintiff  herein  and  one  M.  W. 
Flournoy,  plaintiff  bank  and  trust  company's 
vice  president  and  agent,  in  charge  of  said 
plaintiff  bank ;  that  said  Indebtedness  was  a 
debt  of  the  marriage  community  of  M.  W. 
Flournoy  and  the  defendant;  that  there  is 
sufficient  property  to  pay  said  debt  or  all 
such  Indebtedness;  that  the  said  M.  W. 
Flournoy  died  at  Albuquerque,  N.  M.,  in  Sep- 
tember, 1915;  and  that  Nell  E.  Flournoy 
Andros  is  the  duly  qualified  and  acting  ex- 
ecutrix of  tbe  estate  of  the  said  M.  W.  Flour- 
noy, deceased,  and  is  a  necessary  party  to  a 
complete  and  equitable  determination  of  the 
merits  of  this  suit,  and  respectfully  prays 
that  the  said  executrix  be  summoned  to  ap- 
pear and  answer,  and  made  a  party  defend- 
ant herein.  Plaintiff  bank  in  its  amended  re- 
ply denied  all  of  said  allegations,  except  so 
much  thereof  as  admits  the  execution  of  said 
note,  and  that  Nell  E.  Flournoy  Andros  Is  tbe 
duly  qualified  executrix  of  the  estate  of  M. 
W.  Flournoy,  deceased.  Upon  the  trial  of 
the  issues  thus  formed  plaintiff  offered  the 
note  in  evidence  and  rested.  Defendant  of- 
fered evidence  in  an  attempt  to  prove  the 
allegations  contained  in  her  answer.  Plain- 
tiff objected  to  the  admission  of  any  evidence 
tending  to  show  the  disposition  made  of  the 
proceeds  of  the  note.  Plaintiff's  objection 
was  overruled,  and  evidence  tending  to  show 
that  defendant  was  an  accommodation  maker 
was  Introduced  by  defendant.  Upon  the 
close  of  the  testimony  offered  by  defendant, 
plaintiff  moved  to  strike  out  all  of  the  tes- 


timony Introduced  on  behalf  of  the  defend- 
ant as  regards  the  Flournoy  estate  or  «ia  tc 
what  this  money  was  spent  for,  that  was 
advanced  upon  account  of  the  note  sued  up- 
on or  what  disposition  was  made  of  It  and 
who  received  the  benefit,  for  tbe  foHowlns 
reasons:  First,  because  It  is  irrelevant.  Im- 
material, and  incomiwtent,  and  does  not  con- 
stitute a  defense  to  plaintifTs  suit ;  second, 
because  the  question  as  to  whether  the  prop- 
erty purchased  with  the  proceeds  of  the  note 
in  question  is  wholly  irrelevant  and  imma- 
terial. Plaintiff's  motion  to  strike  was  over- 
ruled, and  the  defendant  thai  moved  for 
judgment  on  the  pleadings  and  evidence, 
which  motion  was  overruled.  At  the  close 
of  the  trial  the  court  made  tbe  following 
findings  of  fitct,  conclusions  of  law,  and 
judgment: 

"Sindings  of  Fact  _ 

"I.  That  the  defendant  executed  and  deliver- 
ed to  plaintiff  on  the  21st  day  of  April,  1915, 
the_  promissory  note  set  out  in  plaintiff's  com- 
plaint, and  that  said  note  was  given  by  the  de- 
fendant herein  upon  the  request  of  M.  W. 
Flournoy,  who  wak  the  husband  of  defendant, 
and  who  was  president  of  the  plaintiff  corpora- 
tion in  charge  of  said  bank,  and  that  -said  note 
was  executed  to  talte  the  place  of  a  note  pre- 
viously executed  by  the  said  M.  W.  Flournoy 
to  plaintiff,  and  to  which  note  said  M.  W. 
Flournoy  had,  without  the  knowledge  of  de- 
fendant, but  with  the  knowledge  of  the  plaintiff, 
signed  defendant's  name,  and  that  the  said 
plaintiff,  through  its  president,  had  knowledge 
that  such  note  was  used  to  purchase  house- 
hold furniture  and  to  do  repair  work  for  the 
said  M.  W.  Flournoy  and  the  defendant  here- 
in, they  then  being  husband  and  wife  living  to- 
gether in  the  city  of  Albuguerque,  N.  M. ;  that 
the  defendant  herein  received  no  consideration 
whatever  for  said  note,  except  such  benefit  as 
she  enjoyed  as  a  member  of  the  household  of  the 
said  M.  W.  Flournoy ;  that  the  proceeds  of  the 
money  obtained  from  said  note  were  expended 
for  the  benefit  of  the  marriage  community,  and 
that  this  matter  was  known  to  plaintiff,  and 
plaintiff  had  notice  thereof  through  its  presi- 
dent, and  that  the  defendant  did  not  receive  any 
part  of  the  proceeds  derived  from  said  note  to 
her  individual  and  separate  use,  and  that  the 
debt  incurred  by  said  note  was  a  community 
debt  of  the  said  M.  W.  Flournoy  and  the  de- 
fendant, Jeanette  W.  Blournoy." 

"II.  That  the  said  M.  VV.  Flournoy,  deceased, 
died  in  the  month  of  September,  1915,  and  Nell 
E.  Flournoy  Andros  is  the  dulv  qualified  and 
acting  executrix  of  the  estate  of  M.  W.  Flour- 
noy, deceased." 

From  the  foregoing  findings  of  fact  the 
court  reaches  tbe  following: 

"Conclnsions  of  Law. 

"That  the  Nell  E.  Flournoy  Andros,  execu- 
trix of  the  estate  of  the  said  M.  W.  Flournoy, 
deceased,  is  a  necessary  party  to  a  complete 
and  equitable  determination  of  the  merite  of 
this  suit  in  order  that  substantial  justice  may 
be  obtained.  Wherefore,  it  is  ordered  that  the 
said  Nell  E.  Flournoy  Andros,  executrix  of  the 
estate  of  M.  W.  Flournoy,  deceased,  be  made  a 
party  defendant  In  this  action,  and  that  plain- 
tiff cause  such  executrix  to  be  summoned  to 
appear  and  answer  herein  within  20  days  from 
the  date  hereof.  It  is  further  ordered  that  in 
the  event  of  the  failure  of  tbe  plaintiff  to  sum- 
mon the  aforesaid  executrix  within  the  said  20 
days,  then  said  action  shall  stand  dismissed  at 
plaintiff's  costs.    To  all  of  which  findings  and 
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order  plaintiff  then  and  there  by  its  counael  ex- 
cepted." 

[1]  From  thla  order  ai^ellant  prosecutes 
this  appeal,  and  relies  upon  two  propositions 
for  a  reversal,  which  are  stated  as  follows: 
First,  can  the  sole  maker  of  a  promissory 
note  avoid  liability  therepn,  to  a  holder  for 
value,  by  setting  up  the  fact  that  he  was  an 
accommodation  maker?  Second,  can  a  person 
whose  name  does  not  appear  upon  a  promis- 
sory note  be  charged  with  liability  thereon? 
Both  these  questions  are  settled  by  our  ne- 
gotiable instrument  statute,  of  March  21, 
1907  (section  (123,  Code  1916),  which  pro- 
vides: 

"Sec.  35.  An  accommodation  partv  is  one  who 
has  signed  the  instrument  as  maker,  drawer, 
acceptor  or  indorser,  without  receiving  value 
tlierefor,  and  for  the  purpose  of  lending  bis 
name  to  some  other  person.  Such  a  person  is 
liable  on  the  instmment  to  a  holder  for  value, 
notwithstanding  .such  holder  at  the  time  of 
maldng  the  instrument  linew  him  to  be  only  an 
accommodation  party." 

Crawford's  Annotated  Negotiable  Instru- 
ments Law  In  Revised  Uniform  Edition,  p. 
118,  I  60,  says: 

"The  maker  of  a  negotiable  instmment  by 
making  it  engages  that  be  will  pay  it  accord- 
ing to  its  tenor,  and  admits  the  existence  of 
the  payee  and  his  then  capacity  to  indorse. 
•  •  ♦  Under  the  statute  the  maker  of  a 
promissory  note  is  'primarily  liable'  thereon, 
though  he  signs  only  for  accommodation."  Van- 
derford  v.  Fanners',  etc,  Nat  Bank,  106  Md. 
164,  66  Ati:  47,  10  I*  R.  A.  (N.  S.)  129; 
Richards  v.  Market  Exchange  Bank,  81  Ohio 
St.  348,  90  N.  E.  1000,  26  L.  B.  A.  (N.  S.)  99 ; 
First  State  Bank  v.  Williams,  164  Ky.  143, 
175  S.  W.  10:  Fritts  v.  Kirchdorfer,  136  Ky. 
643,  124  S.  W.  882;  Murphy  v.  Panter,  «2 
Or.  522,  J  25  Pac.  292;  Hunter  v.  Harris,  63 
Or.  605,  127  Pac.  786,  Cellers  v.  Meachem,  49 
Or.  186,  89  Pac.  426.  10  L.  R.  A.  (S.  S.)  133, 
13  Ann.  Cas.  997 ;  Wolstenholme  v.  Smith,  34 
Utah,  300,  97  Pac.  329;  Bradley  Engineering, 
etc.,  Co.  V.  Heybum,  56  Wash.  628,  106  Pac. 
170.  134  Am.  St.  Rep.  1127;  First  Nat.  Bank 
V.  Meyer,  30  N.  D.  388,  152  N.  W.  657; 
note  to  section  120,  Crawford's  Annotated  Ne- 
gotiable Instruments  Law. 

Words  and  Phrases,  in  volume  6,  at  p. 
5550,  says: 

"A  person  primarily  liable  on  an  instrument 
is  the  person  whom  by  the  terms  of  the  instru- 
ment is  absolutely  required  to  pay  the  same." 

In  the  case  of  Murphy  t.  Panter,  62  Or. 
522,  125  Pac.  292,  the  court  said: 

"The  negotiable  instruments  law  defines  what 
constitutes  an  accommodation  maker,  and  speci- 
fies how  negotiable  instruments  may  be  dis- 
charged. •  •  •  It  is  settled  that,  under  the 
Negotiable  Instruments  Law,  the  accommodation 
maker  is  primarily  liable  as  a  principal  debtor, 
notwithstanding  an  indulgence  given  to  the  in- 
dorser or  drawer  for  whose  benefit  he  became 
a  party  to  the  instrument."  Sections  5952, 
5953,  6023.  L.  O.  Ia  ;  Lumbermen's  Nat.  Bank 
of  Portiand  v.  Campbell,  61  Or.  123,  121  Pac. 
427 ;  Cellers  v.  Meachem,  49  Or.  186,  89  Pac. 
426,  10  L.  R.  A.  (N.  S.)  133,  13  Ann.  Cas.  997, 
and  cases  there  cited. 

The  Supreme  Court  of  Utah,  in  the  case 
of  Wolstenholme  ▼.  Smith,  34  Utah,  300,  97 
Pac.  329,  said: 

"The  same  question  raised  here  was  consider- 
ed in  the  case  of  Cellers  v.  Meachem  [49  Or. 


186]  89  Pac.  426,  10  L.  R.  A.  (N.  8.)  133  [13 
Ann.  Cas.  997],  and  the  conclusion  was  there 
reached  that,  under  the  new  law,  an  accommo- 
dation maker  was  primarily  liable,  notwith- 
standing any  knowledge  the  holder  of  the  in- 
strument might  have  had  as  to  his  relationship 
with  the  pnncipal."  National  Citizens'  Bank 
V.  Toplitz,  81  App.  Div.  693,  81  N.  T.  Supp. 
422. 

Other  cases  of  the  same  import  are  Van- 
derford  v.  Farmers'  &  Mechanics'  Nat  Bank, 
105  Md.  164,  66  Ati.  47,  10  L.  R.  A.  (N.  S.)  129, 
and  Hunter  v,  Harris,  63  Or.  505,  127  Pac. 
786. 

It  is  clear,  from  the  authorities  as  well  as 
from  the  necessities  of  the  case,  that  the 
mere  grounds  that  a  maker  of  a  promissory 
note  is  an  accommodation  maker  is  no  de- 
fense to  that  note  against  a  holder  for  value. 
In  the  case  at  bar  the  defendant  has  set  up 
no  defense  whatever.  The  defendant  does 
not  seem  to  pretend  that  the  fact  that  she 
was  an  accommodation  maker  is  an  abso- 
lute defense  to  the  note,  but  alleges  that  she 
is  entitled  to  have  the  executrix  of  the  es- 
tate of  M.  W.  Flourney  Joined  as  a  party  de- 
fendant in  this  action  upon  a  promissory 
note  upon  which  neither  the  name  of  the  de- 
cedent nor  the  executrix  appears.  Then  it  la 
very  evident  that  the  answer  does  not  set  up 
any  defense  to  the  note,  but  Is  an  attempt  to 
shift  the  responsibility  of  the  note  onto  a 
person  who  is  not  a  party  to  the  note.  From 
the  facts  and  authorities  stated  above  the 
district  court  should  have  rendered  judgment 
upon  the  pleadings  of  the  plaintifr,  as  no  de- 
fense to  the  note  was  offered.  This  disposes 
of  the  first  question  raised  in  this  appeaL 

[2]  The  second  question,  as  stated  above, 
raises  the  point  as  to  whether  or  not  the 
district  court  had  authority  to  make  the  or- 
der compelling  plaintiff  to  Join  the  executrix 
of  the  estate  of  M.  W.  Floumoy  as  a  party 
defendant,  when  neither  the  name  of  the  ex- 
ecutrix nor  that  of  the  decedent  appeared  on 
the  note.  In  examining  the  authorities  we 
find  that  no  person  is  liable  on  a  negotiable 
instrument  whose  signature  does  not  api)ear 
thereon.    Section  612,  Code  1916,  provides: 

"No  person  is  liable  on  the  instrument  whose 
signature  does  not  appear  thereon,  except  as 
herein^  otherwise  expressly  provided.  But  one 
who  signs  in  a  trade  or  assumed  name  will  be 
liable  to  the  same  extent  as.  if  he  signed  in  his 
own  name." 

This  statute  merely  confirms  the  law  mer- 
chant. This  has  been  a  settled  principle  ot 
law  ever  since  negotiable  paper  has  been 
used.  An  old  case,  which  is  one  of  the  lead- 
ing cases  on  this  point,  is  Briggs  et  al.  v. 
Partridge  et  al.,  64  N.  T.  367,  363,  21  Am. 
Rep.  617,  where  the  court  says: 

"Persons  dealing  with  negotiable  instruments 
are  presumed  to  take  them  on  the  credit  of  the 
parties  whose  names  appear  upon  them  ;  and  a 
person  not  a  party  cannot  De  charged  upon 
proof  that  the  ostensible  party  signed  or  in- 
dorsed as  his  agent"  Barker  v.  Mechanics'  Ins. 
Co.,  3  Wend.  (N.  T.)  94.  20  Am.  Dec.  664; 
Pentz  V.  Stanton,  10  Wend.  (N.  Y.)  271,  26 
Am.  Dec.  658;  De  Witt  t.  Waiton,  8  N.  Y. 
571. 
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Crawford's  Annotated  Negotiable  Instm- 
ments  Law,  at  p.  51,  states : 

"Necetsitv  for  Signature.— Peieons  dealing 
with  negotiable  instruments  are  presumed  to 
take  them  on  the  credit  of  the  parties  whose 
names  appear  upon  them,  and  a  person  not  a 
party  cannot  be  charged  upon  proof  that  the 
ostensible  party  signed  or  indorsed  as  his 
agent."  Manufacturers',  etc..  Bank  v.  Love,  13 
App.  Div.  561,  43  N.  Y.  Supp.  812 ;  Briggs  v. 
Partridge,  64  N.  Y.  363,  21  Am.  Rep.  617. 

"Under"  this  section,  "a  firm  upon  whom  a 
draft  is  drawn  by  its  commercial  traveler  is  not 
liable  thereon  before  acceptance  by  reason  of 
any  custom  in  previous  years  to  honor  such 
drafts."  Seattle  Shoe  Go.  v.  Packard,  43  Wash. 
627,  86  Pac.  845,  117  Am.  St  Rep.  1064. 

[8]  In  summing  up  we  find  the  situation  to 
be :  A  suit  by  plaintUf  against  defendant  on 
a  promissory  note,  upon  which  note  the  de- 
fendant's is  the  only,  name  that  appears  as 
a  signer  or  indorser.  The  defendant  for  a 
defense  alleges  that  the  note  was  made  for 
the  Joint  benefit  of  her  and  her  husband,  so 
that  she  was  only  an  accommodation  maker, 
and  prays  that  her  husband's  executrix  be 
made  a  party  defendant  because  the  husband 
received  benefit  from  the  proceeds  obtained 
upon  the  promissory  note  in  question.  This 
Is  clearly  no  d^ense  In  law  upon  a  promis- 
sory note.  If  It  were,  It  would  do  away  with 
the  very  purpose  of  negotiable  Instruments. 

Appellee  does  not  take  Issue  with  the  prop- 
ositions of  law  advanced  by  appellant,  and 
followed  by  this  court,  but  says  they  are  not 
applicable  to  the  case  at  bar,  for  the  follow- 
ing reasons: 

First,  "that  the  note  was  a  community  debt  of 
M.  W.  Flournoy  and  the  appellee";  and  second, 
"that  the  executrix  of  the  estate  of  M.  W.  Flour- 
noy was  a  necessary  party  to  the  complete  de- 
termination of  the  issues  made  by  the  pleadings, 
and  that  the  court  had  authority  to  order  ue 
executrix  made  a  party  defendant" 

As  to  the  first  proposition  appellee  says: 
"The  presumption  is,  that  all  debts  contracted 
during  marriage  are  community  debts"— -citing 
in  support  thereof  Ballinger  on  Community 
Property,  §|  119,  149,  150,  Strong  v.  Bakin,  11 
N.  M.  107,  66  Pac  539,  and  Brown  v.  Lockhart, 
12  N.  M.  10,  71  Pac,  1086. 

As  to  the  second  proposition  she  says: 
"The  executrix  of  the  estate  of  M.  W.  Flour- 
noy was  a  necessary  party  because  appellee  was 
a  married  woman  under  coverture  at  the  time 
that  she  executed  the  note  for  her  husband  for 
the  benefit  of  the  community.  She  had  no  power 
to  bind  the  community  or  to  create  a  community 
debt  except  in  so  far  as  she  was  acting  for  her 
husband,  who  alone  could  bind  the  community. 
She  was  under  all  disability  of  coverture  under 
the  common  law,  except  that  she  could,  without 
the  consent  of  her  husband,  convey  her  separate 
property  or  enter  into  any  engagement  or  trans- 
action with  him  or  others,  respecting  her  sepa- 
rate property,  which  she  might  have  done  if  un- 
married." 

Onie  obligation  was  the  community  debt  of 
Flournoy,  and  there  was  enough  community 
property  to  i>ay  all  the  debts  against  the  said 
estate,  Including  that  debt.  And  had  Flour- 
noy been  living,  he  would  have  been  a  neces- 
sary party  to  the  action,  and,  he  being  dead, 
and  the  community  estate  being  a  primary 
fund  for  the  payment  of  the  debts  of  the  com- 


munity, the  executrix  of  the  estate  of  BiL  W. 
Bloumoy  is  a  necessary  party  for  the  pay- 
ment of  this  community  debt 

This  argument  is  not  sound,  because  of  sec- 
tion 4,  c.  37,  Laws  1907  (section  2760,  Code 
1915)  which  reads  as  follows : 

"Either  husband  or  wife  may  enter  into  any 
engagement  or  transaction  with  the  other,  or 
with  any  other  person  respecting  property, 
which  either  might,  if  nnmarried;  subject,  in 
transactions  between  themselves,  to  the  general 
rules  of  common  law  which  control  the  actions 
of  persons  occupying  confidential  relations  with 
each  other." 

This  section  was  either  copied  from  Cali- 
fornia, or  from  some  other  state  which  had 
copied  the  California  statute.  The  courts, 
in  all  the  states  having  this  statute,  or  one 
substantially  like  It,  have  uniformly  h^d  that 
under  it  a  married  woman  may  enter  into 
any  engagement  or  transaction  respecting 
property  which  she  might  if  unmarried,  and 
that  a  promissory  note  is  an  engagement  re- 
specting property  which  a  married  woman 
may  make,  although  it  can  be  enforced  only 
against  her  separate  property.  In  the  case 
of  Good  v.  Moulton,  67  Cal.  536,  8  Pac.  63, 
the  court  discussed  the  following  instruction 
given  to  the  jury: 

"If  the  jury  believe  from  the  evidence  that 
the  note  sued  on,  and  introduced  in  evidence, 
was  executed  by  Mrs.  Lina  Moulton  for  the  ac- 
commodation of  D.  L.  Moulton  merely,  and 
without  consideration,  and  that  at  the  time  she 
was  a  married  woman,  and  that  the  plaintiff 
knew  such  facts,  then  he  cannot  recover" 

— and  said: 

"The  instruction  in  effect  told  the  jury  that, 
if  Mrs.  Moulton  was  a  married  woman,  and 
without  consideration  executed  the  note  for  the 
accommodation  of  D.  L..  Moulton,  and  the  plain- 
tiff knew  these  facts,  then  their  verdict  must 
be  for  the  defendants.  This  was  error.  In 
this  state  a  married  woman  may  enter  into  any 
engagement  or  transaction  respecting  proi>erty 
which  she  might  if  unmarried.  Section  158, 
Civil  Code.  A  promissory  note  is  an  engage- 
ment respecting  property  which  a  married  wo- 
man may  make,  though  it  can  be  enforced  only 
as  against  her  separate  property.  Marlow  v. 
Barlew,  53  Cal.  456;  Alexander  v.  Bouton,  55 
Cal.  15.  If  Mrs.  Moulton  had  been  unmarried, 
she  could  have  made  a  promissory  note  for  the 
accommodation  of  her  father  without  receiving 
any  consideration  for  so  doing,  and  the  note  so 
made,  in  the  hands  of  one  who  received  it  for 
value,  would,  beyond  question,  have  been  valid 
and  binding  upon  her,  though  the  holder  knew 
how  and  why  it  was  made.  But  the  fact  that 
she  was  married  does  not  at  all  diange  tb*  rate 
or  limit  her  power  in  this  respect" 

In  the  case  of  Cooper  y.  Bank  of  Indian 
Territory,  4  OkL  632,  46  Paa  476,  the  court 
dealt  with  a  similar  question,  under  the  same 
statute  copied  from  California,  and  said: 

"The  California  construction  placed  npon  this 
statute  is  followed,  and  the  case  of  Good  v. 
Moulton  quoted  from  and  approved  in  the  state 
of  North  Dakota  in  the  case  of  Mortgage  Co.  v. 
Stevens  [3  N.  D.  265]  55  N.  W.  579.  In  this 
case  the  court  said:  'This  statute  is  very  broad 
in  its  language.  It  is  true  that  the  contract 
must  be  one  respecting  property,  but  we  cannot 
assent  to  the  view  that  it  must  relate  to  the 
married  woman's  separate  property.  It  would 
have  been  easy  to  have  said  so  in  express  terms, 
had  such  been  the  purpose  of  the  lawnuUdaf 
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j^ower.  When  the  Legislature  has  established 
the  single  and  simple  test  that  the  contract  mnst 
be  one  respecting  property  generally,  we  have  no 
right  to  amend  the  law,  and  tberebjr  inject  into 
the  act  a  further  limitation  which  will  exclude 
many  contracts  respecting  property.  To  add  an- 
other limitation  by  Interpretation  would  ignore 
the  drift  of  legislation  on  the  subject  of  the 
rights  and  liabilities  of  married  women.'  The 
state  of  South  Dakota  has  also  given  to  this 
statute  the  same  construction  as  is  given  to  it 
in  the  states  of  California  and  North  Dakota. 
See  Mortgage  Co.  v.  Bradley  [4  S.  D.  158]  55 
N.  W.  1108;  Granger  v.  RoU  [6  S.  D.  611]  62 
N.  W.  970.  These  several  constrnctions  of  this 
statute  of  these  three  states  are  dear,  positive, 
and  uniform,  and  we  are  cited  to  the  decisions 
of  no  state  which,  if  it  has  the  same  statute,  has 
given  it  a  different  construction;  and,  as  these 
constructions  harmonize,  and  give  to  the  statute 
the  obvious  intention  of  the  Legislature,  we  can 
see  no  reason  why  the  courts  of  this  territory 
should  depart  from  it.  It  would  be  an  idle 
waste  of  time  for  us  to  review  in  this  opinion 
the  cases  cited  by  counsel  for  plaintiff  in  error 
from  the  Supreme  Courts  of  Michigan,  Indiana, 
and  Arkansas,  in  their  attempt  to  show  that  a 
different  construction  from  that  to  which  we 
hold  should  be  placed  upon  the  statute  in  ques- 
tion. The  very  first  reading  of  the  statutes  on 
which  those  decisions  are  based  shows  that  they 
are  not,  in  language,  point  or  purpose,  even  sim- 
ilar to  our  statute.  This  statute,  which  the 
plaintiff  in  error  asks  ns  to  constme  against  the 
right  of  Alma  L  Cooper  to  bind  herself  by  her 
contract,  has  substantially  placed  the  wife  on 
an  equality  with  the  husband  in  making  proper- 
ty contracts.  She  can  make  them  to  the  same 
extent,  and  with  the  same  force  and  validity, 
that  the  husband  can.  And  of  course  this  car- 
ries with  it  the  same  duty  and  the  same  obliga- 
tion to  carry  out  and  perform  these  contracts. 
For  us  to  say  that  she  cannot  be  required  to 
perform  these  contracts  would,  for  all  future 
cases,  at  least,  be  to  say  that  she  has  not  the 
power  to  make  them,  for  no  sane  person  would 
enter  into  a  contract  with  one  whom  the  courts 
would  say  could  not  be  required  to  perform  it. 
Contracts  are  effectual  only  as  they  create  bind- 
ing obligations,  and  obligations  are  binding  only 
where  they  can  be  enforced.  We  would  be  tak- 
ing away  a  substantial  right  of  the  married  wo- 
men of  this  territory  if  we  gave  to  this  statute 
the  construction  asked  for." 

The  above  quotation  shows  that  both  North 
and  South  Dakota  courts  have  given  the  stat- 
ute the  same  construction;  and,  our  Legisla- 
ture having  adopted  this  statute  from  one  of 
these  states,  It  is  our  duty  to  follow  the  con- 
struction placed  upon  it  by  the  courts  ot  the 
parent  state,  unless  some  good  reason  exists 
for  the  contrary  view.  This  being  true,  un- 
der the  foregoing  decisions,  the  wife  stands, 
tn  regard  to  this  note.  In  the  same  position 
she  would  occupy  were  she  unmarried.  This 
being  BO,  the  fact  the  note  was  executed  for 
a  community  debt  becomes  of  no  importance, 
and  the  argument  advanced  by  appellee  to 
sustain  the  order  of  the  trial  court  is  un- 
sound. For  the  foregoing  reasons  It  follows 
that  the  trial  court  erred  In  ordering  appel- 
lant to  make  the  executrix  of  the  M.  W. 
Flonmoy  Estate  a  party  defendant,  and  In 
default  of  so  doing  the  action  should  stand 
dismissed. 

The  cause  will  therefore  be  reversed  and 
remanded  to  the  district  court,  with  instruc- 


tions to  vacate  the  order  and  overrule  the 
motion,  and  to  enter  Judgment  for  appellant; 
and  It  Is  so  ordered. 

HANNA,    G.    J.,    concurs.    PABKEB,    J., 
being  absent,  did  not  pagrtldpate. 


an  Cal.  716) 
WILLIAMSON  T.  INDUSTRIAL  ACOIDEINT 

COMMISSION.     (S.  F.  8471.) 
(Supreme  Court  of  California.    March  12,  1918.) 

Master  awd  Skbvant  «=»376(1)— Wobkmen's 
CoKPXNSAnoR— Acts  Bxtond  Scope  or  Bu- 

PLOTUENT. 

Where  a  woman  employed  as  chambermaid 
and  assistant  in  rooming  hotel,  when  the  janitor 
was  sick,  and  without  her  employer's  knowledge 
or  consent,  went  into  a  light  well  to  dean  it. 
fell,  and  was  killed,  her  kin  were  entitled  to  no 
compensation,  since  she  acted  beyond  the  scope 
of  her  employment,  in  attempting  duties  which 
only  a  young  and  active  man  could  perform. 

In  Bank.  Proceeding  by  Martha  M.  Landis 
and  W.  S.  Prosser,  as  guardian  ad  litem  of 
Rachel  Love  Prosser,  for  compensation  for 
the  death  of  Harriet  Anne  Prosser,  opposed 
by  Mary  E.  WUllamson,  employer.  To  review 
award  of  compensation,  the  employer  peti- 
tions for  writ  of  review.    Award  annulled. 

Eugene  F.  Conlln,  of  San  Francisco,  for 
petitioner.  Chris  M.  Bradley,  of  San  Francis- 
co, for  respondent. 

PER  CURIAM.  AppUcatlon  for  a  writ  of 
review.  The  petitioner  was  the  proprietress 
of  a  rooming  house  known  as  Hotel  Merrltt, 
in  Oakland,  Cal.,  and  had  In  her  employ  as 
a  chambermaid  Mrs.  Harriet  Anne  Prosser, 
on  and  prior  to  October  3,  1916.  Mrs.  Pros- 
ser was  married,  but  had  been  In  the  employ 
of  the  petitioner  for  about  three  months 
prior  to  the  above  date,  occupying  one  of  the 
rooms  on  the  premises;  her  husband  In  the 
meantime  being  away  in  Oregon  looking  for 
work.  The  hotel  was  small  and  was  kept  In 
order  by  the  proprietress,  Mrs.  Prosser,  and  a 
janitor.  The  general  duties  of  Mrs.  Prosser 
were  to  make  the  beds,  sweep,  dust,  and  ke^ 
tidy  the  bedrooms.  At  times  she  answered 
the  telephone,  and  occasionally  assisted  the 
clerk.  The  janitor's  duties  were  to  take  care 
of  the  halls,  general  toilets,  and  bathrooms, 
and  generally  to  keep  in  order  the  exterior 
parts  of  the  premises.  There  was  a  light 
well  attached  to  the  premises  upon  which  the 
windows  of  some  of  the  hotel  rooms  opened, 
and  which  also  furnished  light  to  other  ten- 
ants of  the  building.  The  janitor  of  the  hotel 
was  accustomed  to  keep  the  light  well  in  or- 
der and  clear  of  litter,  although  there  was  no 
provision  in  the  lease  requiring  this  to  be 
done  by  the  lessee.  For  some  time  prior  to 
the  accident  which  cost  Mrs.  Prosser  her  life, 
the  Janitor  had  been  ill  and  unable  to  fully 
attend  to  his  duties  in  this  regard.  Litter 
Iiad  gathered  in  the  light  well,  which  the  Jan- 
itor had  been  Instructed  to  dear  away,  but 
which  he  had  been  unable  to  do  because  of 
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bis  Illness.  One  day  shortly  before  tbe  acci- 
dent, tbe  owner  of  the  building,  being  there  in 
tbe  absence  of  the  proprietress  of  the  hotel, 
noticed  the  litter  In  the  light  well,  and  sug- 
gested to  Mrs.  Prosser  that  It  would  look  bet- 
ter cleaned  up,  and  she  promised  him  that  she 
would  clean  it.  Two  or  three  days  later.  In 
the  absence  of  tbe  proprietress,  and  without 
any  knowledge  or  sanction  on  her  part,  Mrs. 
Prosser  told  tbe  clerk  she  was  going  to  clean 
tbe  light  well.  He  told  her  that  It  was  not 
her  work  and  advised  ber  not  to  do  it.  She, 
however,  persisted,  saying  that  she  had  prom- 
ised the  owner,  and  climbed  out  of  one  of  tbe 
windows  for  that  purpose,  when'  she  fell  a 
distance  of  about  nine  feet  to  the  bottom  of 
the  light  well,  receiving  injuries  from  which 
she  died. 

The  application  for  compensation  before 
tbe  commission  was  made  by  Mrs.  Martha 
M.  Landls,  a  sister  of  Mrs.  Prosser,  and  by 
W.  S.  Prosser,  tbe  husband  of  the  deceased, 
as  guardian  ad  litem  of  Rachel  Love  Prosser, 
a  minor  child.  Rachel  Love  Prosser  was  not 
related  to  tbe  decedent  or  ber  husband,  but 
was  an  illegitimate  child  of  one  who  had  been 
a  friend  and  inmate  of  the  home  of  tbe  Pros- 
sers  when  they  lived  in  Pittsburgh,  Pa.,  some 
five  years  previously.  The  child  bad  been 
taken  by  the  Prossers  at  its  birth,  had  been 
given  their  name  and  nurture  from  that  time 
forth  as  fully  as  though  It  was  their  own 
child,  although  they  had  not  gone  through 
the  form  of  adoption.  It  had  lived  in  their 
home  while  they  bad  a  home,  but  at  the  time 
of  tbe  injury  and  death  of  Mrs.  Prosser,  and 
for  some  time  prior  thereto  bad  been  cared 
for  in  tbe  home  of  Mrs.  Prosser's  sister,  Mrs. 
Martha  M.  Landls,  in  Sutter  county,  Cal., 
who  was  being  paid  by  Mrs.  Prosser  from 
$10  to  $15  per  month  for  her  temporary  care 
of  tbe  child.  The  husband  of  Mrs.  Prosser 
also  contributed  some  small  amounts  Irregu- 
larly for  tbe  same  purpose.  The  parents  of 
the  child  were  known,  bnt  did  not  live  in  Cali- 
fornia, and  never  In  any  way  assisted  in  the 
care  of  tbe  child.  Upon  tbe  showing  of  the 
foregoing  facts,  the  commission  made  an 
award  In  favor  of  tbe  applicant,  whereby 
Mrs.  Martha  M.  Landls  was  given  the  sum 
of  $52  to  repay  her  for  tbe  funeral  expenses 
of  tbe  deceased,  and  was  further  awarded  a 
total  sum  of  $1,589.45,  as  trustee  for  Rachel 
Love  Prosser,  payable  in  weekly  installments 
until  the  whole  of  said  sum  should  be  paid. 
Upon  petition  for  a  rehearing  the  commission 
affirmed  this  award,  whereupon  tbe  petitioner 
herein  applied  to  this  court  for  a  writ  of  re- 
view. 

The  first  question  presented  for  our  con- 
sideration Is  as  to  whether  the  injury  and 
death  of  Mrs.  Prosser  was  by  accident  aris- 
ing out  of  and  in  the  course  of  ber  employ- 
ment. Tbe  immediate  act  which  she  was  at- 
tempting to  do  at  the  time  of  her  fall  and 
Injury  was  not  one  which  the  emergencies  of 


the  situation  required  to  be  done  at  once.  On 
the  other  hand,  it  was,  as  the  record,  and  es- 
pecially the  exhibits,  abundantly  show,  a  dan- 
gerous act  and  one  wbich  ordinarily  a  woman 
would  not  be  expected  to  undertake  at  all, 
even  if  the  doing  of  It  lay  within  the  range 
of  her  general  duties,  nor  could  it  be  expected 
that  an  employer  would  reasonably  command 
or  contemplate  the  doing  of  such  an  act  by  a 
woman  employed  In  tbe  capacity  of  a  cham- 
bermaid. It  Is  conceded  by  tbe  respondent 
herein  that  in  attempting  to  do  said  act  the 
decedent  did  step  aside  from  the  sphere  ot 
her  specific  employment  and  was  thus  beyond 
its  scope,  but  It  Is  contended  that  since  the  act 
which  she  was  undertaking  to  do  was  under- 
taken out  of  loyalty  to  the  Interests  of  her 
employer  and  for  the  latter's  benefit,  the  stat- 
ute should  be  construed  so  liberally  as  to  al- 
low compensation  for  the  injury  sustained 
in  attempting  to  perform  It.  We  think,  how- 
ever, it  would  be  an  unwarranted  extension 
of  tbe  statute  to  give  it  application  to  acts 
done  without  the  knowledge  or  consent  of  tbe 
employer,  which,  however  commendable  from 
the  viewpoint  of  loyalty  to  one's  emp.ioyet, 
are  not  only  outside  of  the  employe's  specific 
employment  and  duty,  but  which  are  in  them- 
selves of  such  a  hazardous  character  as  that 
tbe  employ^  ought  not  to  be  reasonably  ex- 
pected or  required  to  do  tbem,  except  as  a 
matter  of  immediate  necessity  or  emergency, 
even  though  they  might  be  within  tbe  scope 
of  the  employment. 

This  is  such  an  identical  case.  Even  If  the 
deceased  had  been  the  Janitress  in  charge  of 
the  building  generally  she  could  not  reasona- 
bly be  expected  to  do  the  thing  she  was  es- 
saying to  do,  for  It  was  peculiarly  tbe  work 
of  a  man,  and  it  might  even  be  said  of  a 
young  and  active  man,  to  climb  out  of  a  win- 
dow, find  a  precarious  footing  upon  a  narrow 
ledge  between  three  or  four  feet  below  It,  and 
thence  descend. by  a  lean-to  step-ladder  to  the 
bottom  of  a  light  well  nearly  nine  feet  below 
the  point  of  exit  from  the  window.  We 
think  tbe  attempted  doing  of  this  act  by  tbe 
deceased,  admittedly  outside  tbe  range  of  ber 
designated  duties,  was  also  so  clearly  beyond 
the  scope  of  her  employment  as  to  require  no 
further  discussion.  We  are  cited  to  cases 
which  it  is  insisted  support  both  sides  of  the 
foregoing  contention.  A  review  of  these 
would  be  unprofitable,  since  none  of  them  pre- 
sent an  approximately  parallel  situation,  and 
since  also,  in  proceedings  of  this  character, 
each  case  as  a  rule,  at  least  In  the  formative 
period  of  tbe  law  relating  to  industrial  acci- 
dent cases,  must  be  decided  upon  its  own  pe- 
culiar state  of  facts.  The  foregoing  views 
render  unnecessary  a  consideration  of  the 
other  questions  presented  upon  this  proceed- 
ing. 

It  is  ordered  that  tbe  petition  be  upheld, 
and  tbe  award  of  the  commission  be^  and  the 
same  Is  hereby,  annulled. 
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L.    B.   WHITE   LUMBER   CO.   ▼.   BIENDO- 

OINO  COUNTX.    (S.  F.  7875.) 
(Supreme  Coart  of  California.    March  12,  1918.) 

1.  Pleading  «=»8(11)— Illeoalitt  of  Taxes 
— Allegatiow— SumciENCT. 

In  suit  for  recovery  of  taxes  paid  by  mis- 
take, complaint  held  radically  defective  in  fail- 
ing to  allege  sufficiently  that  the  assessments 
were  illegal,  the  mere  conclusion  that  plaintiff 
has  no  interest,  and  that  the  United  States  has 
complete  title  to  the  land,  being  insufficient  to 
contradict  the  allegations  showing  an  assess- 
able interest. 

2.  Taxatioh  «=s62— Taxable  Fbofxbtt  and 
Land. 

Taxable  property  in  land  ia  not  limited  to 
the  title  in  fee,  but  may  include  any  usufruc- 
tuary interest,  or  even  a  mere  right  of  posses- 
sion, it  not  being  necessary  that  an  aaseisabto 
interest  be  a  complete  equitable  title. 

3.  Taxation  ^=>57  —  Pbofebtt  Taxable  — 
Title  in  Dispute. 

That  title  to  land  is  in  dispute  does  not 
exempt  the  land  or  interests  therein  from  taxa- 
tion. 

Department  2.  Appeal  from  Superior 
Court,  Mendocino  County;  J.  Q.  WUte, 
Judge. 

Action  by  the  L^  B.  White  Lumber  Com- 
pany against  the  County  of  Mendocino. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

M.  H.  Iversen  and  Preston  &  Preston,  all 
of  Uklab,  for  appellant.  Hale  McCowen, 
Jr.,  Dist  Atty.,  of  Uklah,  for  respondent. 

MELVIN,  J.  Judgment  was  given  against 
plaintiff  after  the  court  had  sustained  the 
demurrer  to  its  second  amended  complaint 
without  leave  to  amend. 

The  suit  was  one  for  the  return  of  taxes 
paid  during  a  number  of  years  by  plaintiff  to 
the  proper  authorities  of  the  county  of  Men- 
docino. By  the  plaintiff's  pleading  It  ap- 
pears that  F.  A.  Hyde  and  F.  A.  Hyde  &  Co., 
prior  to  May  8,  1903,  selected  certain  enu- 
merated lands  In  Mendocino  county  with  for- 
est lieu  base  under  the  act  of  Congress  of 
June  3,  1897,  and  proper  certlflcates  for  the 
lands  so  selected  were  Issued  by  the  govern- 
ment of  the  United  States ;  that  the  claim  of 
F.  A.  Hyde  and  F.  A.  Hyde  &  Co.  to  a  por- 
tion of  said  land  was  canceled  by  order  of 
the  Commissioner  of  the  General  Land  Office 
of  the  United  States, 'and  homestead  entries 
were  allowed  on  said  portion  by  persons  oth- 
er than  the  original  selectors  and  the  plain- 
tiff; that  the  parts  of  the  lands  Included  in 
the  original  selection,  certlflcates  to  which 
were  not  canceled  by  the  Commissioner's  or- 
der, have  been  Involved  in  litigation  ever 
since  the  original  selection  was  made;  that 
plaintiff  acquired,  and  since  the  8th  of  May, 
1903,  has  held,  an  undivided  two-thirds  Inter- 
est in  ail  of  the  title  of  every  sort  acquired 
by  the  original  selectors ;  and  that  from  and 
Including  the  year  1904  to  and  Including  the 
year  1910  plaintiff  was  assessed  for  and  paid 
taxes  on  an  undivided  two-thirds  interest  In 


the  lands.  These  payments,  as  It  Is  averred 
further,  were  made  "under  the  erroneous  and 
mistaken  belief  that  the  said  certlflcates  so 
issued  by  the  United  States  for  the  said 
lands  conveyed  the  equitable  title  to  the 
plaintiff,  and  that  such  lands  were  then  and 
there  taxable  to  the  plaintiff."  Plaintiff  also 
denied  actual  or  constructive  possession  of 
the  lands  or  any  part  of  them  at  any  time. 
The  pleading  further  recites  that  on  Feb- 
ruary 1, 1912,  plaintiff  filed  with  the  clerk  of 
the  supervisors  of  Mendocino  county  a  verl- 
fled  claim  for  the  refimding  of  said  taxes 
paid  for  the  fiscal  years  1904  to  1910, 
amounting  to  12.062.21 ;  that  of  this  amount 
the  sum  of  11,022.36  was  paid  within  three 
years  prior  to  the  filing  of  plaintiff's  claim, 
and  that  the  board  of  supervisors  of  Men- 
docino county  allowed  on  plaintiff's  claim 
only  9209.67  for  taxes  for  the  fiscal  years 
1908,  1909,  and  1910  on  the  lands  as  to  which 
certificates  of  selection  had  been  canceled 
by  the  Commissioner.  By  averment  of  a  sec- 
ond cause  of  action  plaintiff  set  up  a  [>ay- 
ment  of  9244.40  for  the  first  Installment  of 
taxes  for  the  fiscal  year  1911 ;  a  similar  de- 
mand for  repayment;  and  an  allowance  by 
the  board  of  supervisors  for  $38.80  for  the 
same  reason  which  caused  the  other  allow- 
ance. Both  causes  of  action  set  out  the  fact 
that  plaintiff  had  applied  to  the  proper  au- 
thorities of  the  United  States  for  acceptance 
and  approval  of  the  selections  excepting  the 
lands  regarding  which  the  certificate  had 
been  annulled  but  (to  quote  directly  from 
the  pleading)  "the  said  United  States  has  re- 
fused and  now  refuses  to  approve  the  said 
selections  on  any  of  said  lands  or  to  issue 
IMtents  therefor,  on  the  ground  that  the  said 
selections  are  In  litigation,  and  It  cannot  be 
determined  by  the  said  authorities  whether 
or  not  they  will  finally  approve  said  selec- 
tions or  cancel  the  same." 

[1]  The  demurerr  of  defendant  pleaded  in- 
sufficiency of  facts  averred  and  the  bar  of 
section  3804  of  the  Political  Code.  Undoubt- 
edly the  bar  of  the  statute  was  effective 
against  all  except  the  taxes  paid  within 
three  years  of  the  filing  of  the  verified  claim 
with  the  board  of  supervisors.  Section  3S04, 
Pol.  Ode.  But  we  need  not  discuss  the  ef- 
fect of  this  limitation  because  the  complaint 
is  radically  defective  In  its  falure  to  allege 
sufficiently  that  the  assessments  were  Illegal. 
It  is  true  that  the  pleading  set  forth  a  state- 
ment that  plaintiff  has  never  been  in  the  ac- 
tual or  constructive  possession  of  the  lands, 
and  that  the  property  belongs  to  the  United 
States  of  America.  It  also  contains  aver- 
ments that  the  land  Is  In  litigation,  ^nd  that 
the  proper  authorities  refused  to  approve  the 
selections  or  to  Issue  patents  for  any  of  the 
lands.  But  this  is  not  equivalent  to  a  state- 
ment of  facts  showing  that  plaintiff  is  with- 
out assessable  Interest  In  the  property. 

[2]  Undoubtedly  the  lands  of  the  govem- 


^sFoT  other  case*  sea  sama  toplo  and  KBT-NUMBSB  In  all  Key-Nnmberad  Dlgasts  and  Indexas 


Digitized  by 


Google 


800 


m  PACIFIC  BEPOBXEB 


(CaL 


moit  are  exempt  from  the  burdens  of  taxar 
tlon,  and  while  It  Is  true  that  the  pleading 
before  ua  contains  an  averment  of  a  concln- 
alon  that  the  general  government  owns  the 
property  it  also  sets  forth  the  issuance  by 
the  government  of  "proper  certificates"  for 
the  selected  lands  to  plaintiff's  predecessors. 
The  sort  of  property  in  land  which  is  tax- 
able under  our  laws  is  not  limited  to  the  ti- 
tle in  fee.  It  may  include  any  usufructuary 
interest  or  even  a  mere  right  of  possession. 
State  of  California  v.  Moore,  12  Cal.  56.  An 
assessable  Interest  need  not  be  a  complete 
equitable  title.  By  the  act  of  June  4,  1897, 
under  which  the  selections  were  made  by 
plaintiff's  predecessors  the  United  States 
government  made  a  continuing  offer  to  ex- 
change lands  outside  of  a  forest  reservation 
for  those  held  by  settlers  within  a  reserva- 
tion. The  exchange  could  be  initiated  by  the 
surrender  to  the  land  office  on  the  part  of 
the  settler  of  his  patent  or  deed  to  the  base 
land  and  the  selection  of  realty  in  lieu  of 
that  relinquished.  Houghton  t.  Knight,  156 
Cal.  123,  103  Pac.  844.  Respondent's  theory 
is  that  in  all  of  the  selections  made  by  ap- 
pellant in  which  It  met  the  terms  of  the  of- 
fer to  trade  it  acquired  an  equitable  interest 
subject  to  assessment.  In  this  behalf  re- 
spondent quotes  as  follows  from  Wither- 
spoon  V.  Duncan,  71  U.  S.  (4  WaU.)  210-218, 
18  L.  Ed.  339: 

"The  contract  of  purchase  is  complete  when 
the  certificate  of  entry  is  executed  and  deliv- 
ered, and  thereafter  the  land  ceases  to  be  a  part 
of  the  pubUc  domain.  The  government  agrees 
to  make  proper  conveyance  as  soon  as  it  can, 
and  in  the  meantime  holds  the  naked  legal  fee 
in  trust  for  the  purchaser,  who  has  the  equi- 
table title." 

We  quite  agree  with  respondent  that  under 
this  authority  appellant  has  pleaded  an  as- 
sessable interest,  and  has  failed  to  contradict 
such  allegation  by  the  mere  conclusion  set 
forth  in  the  complaint  that  it  has  no  inter- 
est, and  that  the  United  States  has  complete 
title  to  the  assessed  property. 

The  case  of  Wltherspoon  v.  Duncan,  dted 
above,  is  in  many  of  its  aspects  similar  to  the 
one  at  bar.  In  that  cas«  the  Supreme  Court, 
of  the  United  States  was  considering  an  ef- 
fort made  to  set  aside  a  tax  title  arising  from 
a  failure  to  pay  taxes  levied  by  the  state  of 
Arkansas  after  a  certificate  of  entry  had 
been  Issued  by  the  Land  Office,  but  before 
a  patent  had  been  obtained.  The  Supreme 
Court  held  that  after  a  certificate  of  entry 
had  been  obtained  the  lands  could  in  no  just 
sense  be  regarded  as  public  because  If  they 
were  subject  to  sale  the  government  had  no 
power  td  revoke  the  entry  and  withhold  the 
patent.  In  the  opinion  of  the  court  delivered 
by  Mr.  Justice  Davis  the  following  language 
was  used: 

"As  the  patent  emanates  directly  from  the 
President,  it  necessarily  happens  that  years 
elapse,  before,  in  the  regular  course  of  business 
in  the  General  Land  Office,  it  can  issue ;  and  if 
the  right  to  tax  was  in  abeyance  during  this  1 


time,  it  would  work  a  great  hardship  to  tb9 
state;  for  the  purchaser,  as  soon  as  he  gets  bis 
certificate  of  entry,  is  protected  in  his  proprie- 
tary interest,  can  take  possession,  and  make 
valuable  and  lasting  improvements,  which  it 
would  be  difficult  to  separate  from  the  freehold 
for  the  purpose  of  taxation.  If  It  was  the  pur- 
pose of  the  acts  of  Congress,  by  which  the  new 
states  were  admitted  into  the  Union,  to  pro- 
hibit taxation  until  the  patent  was  granted,  the 
national  authority  would  never  have  suffered, 
without  questioning  it,  the  universal  exercise 
of  the  power  to  tax  on  the  basis  of  the  original 
entry." 

Summing  up,  the  learned  Justice  said: 
"The  power  to  tax  exists  as  soon  as  the  own- 
ership is  changed,  and  this  is  effected  when  the 
entry  is  made  on  the  terms  and  in  the  modes  al- 
lowed by  law." 

I>]  The  complaint  contains  the  allegation 
that  the  lands  are  and  ever  since  the  selec- 
tions of  Its  predecessors  have  been  in  litiga- 
tion, but  there  is  no  allegaticHi  regarding  the 
details  nor  the  merits  of  the  controversy  or 
controversies  involved.  The  mere  fact  that 
the  title  is  in  dispute  does  not  exempt  the 
land  from  taxation.  Herrick  v.  Sargent,  140 
Iowa,  590,  117  N.  W.  751,  132  Am.  St  Hep. 
281;  Northern  Padflo  Railroad  Co.  t.  Patter- 
son, 164  U.  S.  130-133,  14  Sup.  Ct  077,  978 
(38  L.  Ed.  934).  In  the  latter  case  the  rule 
was  thus  stated  by  Mr.  Chief  Jostioe  Fuller, 
who  delivered  the  court's  opinion: 

"If  the  legal  or  eijuitable  title  to  the  lands 
or  any  of  them  was  in  the  plaintiff,  then  it  was 
liable  for  the  taxes  on  all  or  some  of  them,  and 
the  mere  fact  that  the  title  might  be  in  contro- 
versy would  not  appear  in  itseU  to  furnish  suffi- 
cient reason  why  plaintiff  should  not  determine 
whether  the  lands  or  some  of  them  were  worth 
paying  taxes  on  or  not." 

These  authorities  sufficiently  support  the 
ruling  of  the  court  in  sustaining  the  demur- 
rer. It  is  true  that  according  to  the  authori- 
ty of  Durham  v.  Hussman,  88  Iowa,  29,  55 
N.  W.  11,  which  on  appeal  la  reported  in  165 
U.  S.,  at  page  144,  17  Sup.  Ct  253,  41  L.  Ed. 
664,  an  Intending  purcliaser  from  the  govern- 
ment does  not  acquire  an  equitable  interest 
in  pr<verty  until  he  has  done  all  that  is  re- 
quired of  him.  But  in  the  present  case  there 
is  no  pleading  to  the  effect  that  the  holder 
of  the  certificate  Issued  by  the  Land  Office 
has  not  complied  with  all  the  legal  require- 
ments entitling  it  to  a  patent  In  Durham 
▼.  Hussman  it  appeared  that  the  Commis- 
sioner of  the  Land  Office  had  actually  sus- 
pended all  proceedings  under  the  entry,  and 
had  canceled  the  bounty  land  warrant  under 
which  the  location  had  been  made  before  the 
levy  of  the  state  tax  upon  which  the  unsuc- 
cessful litigant  sought  to  found  Ills  alleged 
tax  title. 

Appellant  cites  Allen  v.  Pedro,  136  CaL  1, 
68  Pac.  99,  Hoberts  v.  Oebhart,  104  Cal.  67, 37 
Pac.  782,  and  Slade  v.  County  of  Butte.  14  CaL 
App.  453,  112  Pac.  485,  to  support  the  conten- 
tion that  until  the  Secretary  of  the  Interior 
approves  the  selection,  the  legal  and  equita- 
ble title  are  both  in  the  United  States  and 
are  not  taxable.    But  It  Is  to  be  remembered 
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that  In  each  of  these  cases  the  certificates  of 
purchase  were  Issued  by  the  state  of  Cali- 
fornia for  lands  which  belongred  to  the  Unit- 
ed States,  but  which  had  never  been  con- 
firmed to  the  state.  In  the  case  at  bar  the 
certificates  had  been  issued  by  the  repre- 
sentative of  the  general  goTemment,  the 
holder  of  the  fee. 

The  case  of  Cosmos  Exploration  Ca  t. 
Gray  Eagle  OU  Co.,  190  V.  S.  301,  23  Sup.  Ct. 
692,  47  L.  Ed.  1064,  is  not  in  point  to  estab- 
lish the  asserted  principle  that  no  taxable  ti- 
tle nor  Equity  arises  until  the  application  of 
the  selector  of  lieu  lands  has  been  confirmed 
by  the  Secretary  of  the  Interior,  It  was 
merely  held  in  that  case  that  the  complain- 
ant did  not  have  a  complete  equitable  title 
which  would  entitle  it  to  maintain  an  action 
enjoining  another  from  interfering  with  its 
possession  of  the  land  involved. 

Our  conclusion,  tiased  upon  the  foregoing 
di&cusslon,  renders  unnecessary  any  analysis 
of  the  other  questions  raised  in  the  briefs. 

The  Judgment  Is  afilrmed. 

We  concur:  WILBUR,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tem. 

on  Cal.  71*) 
SPOTTON  V.  SUPERIOR  COURT  et  aL 
(S.  F.  8674.) 
(Supreme  Court  of  California.    March  IS,  1918.) 

1.  Appeal  and  Ebbob  «3>346(1)— Mandahtts 
«=3lO— Mandatx  to  Comfxi.  SKiTLEiatNT  or 

BlIX   or   EXCXFTIONS. 

Where  judgment  was  entered  December  16tb 
and  order  denying  defendant's  motion  for  a 
new  trial  entered  February  10th  following,  ^ 
appeal,  taken  March  13th,  from  final  judgment 
came  too  late,  in  view  of  Code  Civ.  Proc.  f 
939,  requiring  appeal  within  30  days  after  entry 
of  order  denying  a  motion  for  new  trial,  and 
mandate  will  not  issue  to  compel  settlement  of 
bill  of  exceptions  to  be  used  on  such  appeal,  aa 
such  writ  will  not  issue  to  enforce  a  mere  ab- 
stract right  which  would  be  of  no  benefit  to  ap- 
plicant. 

2.  Apfkai.  and  Ebbob  «s>346(1)— Bxtensiok 
OF  Taa  fob  Appeal— Pbndenct  of  Mo- 
tion. 

The  pendency  of  a  motion  under  Code  Civ. 
Free.  SS  663,  663a,  for  setting  aside  judgment 
and  entering  another  and  different  judgment  on 
findings  of  fact  would  not  extend  the  time  for 
appeal  from  judgment 

In  Bank.  Application  for  writ  of  mandate 
by  E.  K.  Spotton  against  the  Superior  Coivt, 
et&,  to  compel  settlement  of  a  bill  of  ex- 
ceptions to  be  used  on  appeal  from  final  Judg- 
ment.   Denied. 

C.  R.  Baender,  of  San  Francisco,  for  pe- 
titioner. 

PER  CURIAM.  [1,2]  This  is  an  appUca- 
tlon  for  a  writ  of  mandate  to  compel  the 
settlement  of  a  bill  of  exceptions  to  be  used 
on  appeal  from  final  Judgment  Unless  there 
is  an  appeal  on  which  the  bill  of  exceptions 
can  be  used,  mandate  will  not  Issue,  for  such 


a  writ  will  not'lssne  where  It  would  be  of  no 
benefit  to  the  applicant  or  to  enforce  a  mere 
abstract  right  imattended  by  any  substantial 
benefit  to  the  petitioner.  Gay  t.  Torrance, 
146  Cal.  147,  78  Pac.  640.  The  only  appeal 
as  to  which  it  is  suggested  that  the  bill  of 
exceptions  could  be  used  Is  an  alleged  appeal 
from  a  final  Judgment  The  learned  Judge 
of  the  trial  court  conclnded  that  this  attempt- 
ed appeal  was  not  taken  within  the  time  al> 
lowed  by  law,  and  we  are  satisfied  that  he 
was  right  In  so  concluding.  The  final  Judg- 
ment was  entered  December  16,  1916.  An 
order  denying  petitioner's  motion  for  a  new 
trial  was  entered  February  10,  1917.  The 
time  for  appeal  from  the  Judgment  was  lim- 
ited to  30  days  after  entry  in  the  trial  court 
of  such  order  of  denial.  Section  939,  Code 
Civ.  Proc.  The  appeal  was  not  taken  until 
March  13,  1917,  which  was  one  day  too  late. 
Petitioner's  claim  is  that  the  time  was  fur- 
ther extended  by  the  pendency  of  a  motion 
made  under  sections  663  and  663a  of  the 
Code  of  Civil  Procedure  for  the  setting  aside 
of  the  Judgment  and  the  entry  of  another 
and  different  Judgment  on  the  findings  of  fact 
This  motion  was  not  decided  nntil  some  time 
in  March,  1917.  Such  a  motion  is  not  a  pro- 
ceeding on  motion  for  new  trial,  and  the 
pendency  of  such  a  motion  is  altogether  im- 
material in  determining  the  time  within 
which  an  appeal  must  be  taken.  That  ques- 
tion is  determined  in  clear  and  unambiguous 
terms  by  the  provisions  of  section  939  of  the 
Code  of  Civil  Procedure,  and  the  proceeding 
on  motion  for  new  trial  therein  referred  to 
is  the  proceeding  covered  by  sections  666  to 
660  of  .the  Code  of  Civil  Procedure.  Our 
law  gives  a  separate  appeal  from  an  order 
made  by  the  court  on  the  motion  referred  to 
in  sections  663  and  663a  of  the  Code  of  Civil 
Procedure. 

The  application  for  a  writ  of  mandate  Is 
denied. 

(177  CaL  7U) 
Ex  parte  HORR.    (Or.  2148.) 
(Supreme  Ciourt  of  California.    March  14, 1918.) 

1.  CBnuNAL  Law  «s»1011— Habbas  Cobpvs 
«=>30(1)— Certiobabi— Gboun  ds— Ebbobs. 

Any  error  in  refusing  transfer  to  another 
department  of  the  court  for  bias  and  prejudice 
of  the  judge  la  not  a  matter  going  to  the  court's 
jurisdiction,  so  as  to  allow  its  consideration  on 
application  for  writ  of  habeas  corpus  or  certio- 
rari. 

2.  Cbiminai.  Law  «=>1011^Habea8  Cobpt78 
«=3%(1)  —  Cebtiobabi  —  Gbounds  —  In 

SUFFICIBRT  EVlnSNCB. 

That  evidence  was  insufficient  to  prove  the 
charge  is  not  available  on  application  for  writ 
of  habeas  corpus  or  certiorari. 

tn  Bank.  Application  by  Alexander  Horr 
for  writs  of  habeas  corpus  and  certiorari. 
Denied. 

(Charlotte  F.  Jones,  of  Seattle,  Wash.,  for 
petitioner. 
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PER  CURIAM.  In  our  opinion  the  peti- 
tion does  not  show  any  good  ground  for  tbe 
issuance  of  either  a  writ  of  habeas  corpus 
or  a  writ  of  certiorari.  To  our  minds  the  or- 
dinance of  the  city  and  county  of  San  Fran- 
cisco here  Involved  is  not  Tiolatlve  of  any 
provision  of  either  state  or  federal  Constitu- 
tion and  Is  a  valid  enactment 

[1,2]  The  complaint  in  the  police  court 
stated  facts  sufficiently  showing  a  public  of- 
fense in  view  of  the  provisions  of  said  or- 
dinance. The  claim  that  the  police  court 
erred  in  refusing  to  grant  a  transfer  to  an- 
other department  of  that  court  because  of  the 
alleged  bias  and  prejudice  of  tbe  police  Judge 
is  not  a  matter  going  to  the  Jurisdiction  of 
the  court  and  cannot  be  considered  on  this 
application.  The  claim  that  the  evidence  giv- 
en on  the  trial  was  not  sufficient  to  prove 
tbe  charge  is  also  a  matter  not  available  to 
petitioner  on  such  an  application  as  this,  and 
the  same  appears  to  be  true  as  to  all  other 
claims  made  In  support  of  the  application. 

The  application  is  denied. 

cm  Cal.  690 

YEREIN  et  nx.  v.  FRET.    (I*  A.  4174.) 
(Supreme  Court  of  California.    March  12,  1018.) 

1.  Pbircifal  and  Agent  ^=>23(1)— Btidxncx 
ot  relation— sufficiknct. 

In  action  to  cancel  contract  for  loan,  evi- 
dence held  to  support  finding  that  person  nego- 
tiating it  was  agent  of  plaintiffs,  and  nut  de- 
fendant 

2.  Trial  9=3395(1)— Findings— Rksfonse  to 
Issues. 

In  action  to  cancel  contract  for  loan  procur- 
ed through  an  agent,  a  finding  that  he  was  plain- 
tiC's  agent  was  equivalent  to  finding  that  he 
was  not  defendant's  agent 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  C.  N.  Andrews, 
Judge. 

Action  by  A.  Verein  and  wife  against 
Charles  Frey.  From  a  Judgment  for  defend- 
ant, and  order  denying  new  trial,  plaintlfTs 
appeal.    Affirmed. 

Biscbotr  &  Thompson,  of  Escondido,  for  ap- 
pellants. Tberon  Stevens  and  J.  R.  GiUiland, 
both  of  San  Diego,  for  respondent 

MELVIN,  J.  PlalntifTs  appeal  from  a 
Judgment  and  from  an  order  denying  their 
motion  for  a  new  trial. 

There  is  very  little  difference  between  the 
parties  to  the  litigation  regarding  the  facts. 
Plaintiffs  applied  to  one  Engelman,  a  loan 
agent,  for  money  to  erect  a  house  on  their 
land.  The  application  was  in  writing  and 
contained,  among  other  things,  tbe  following 
language : 


"Yon  are  hereby  anthorized  to  procnre  this 
loan  from  any  person  or  company  and  apply  to 
much  of  the  proceeds  of  said  loan  as  is  needed 
to  remove  any  existing  incumbrances,  and  to 
pay  for  the  certificate  of  title,  recording  fees, 
insurance,  or  any  necessary  expenses  in  clooag 
the  loan.'' 

Thereafter  Engelman  arranged  with 
Charles  Frey  to  advance  11,200  on  a  note  for 
$1,250,  supported  by  a  mortgage.  Such  a 
note  and  mortgage  were  executed  by  plain- 
tiffs, delivered  to  Engelman  and  by  him 
transmitted  to  Frey,  and  pursuant  to  agree- 
ment $600  was  then  paid  to  Engelman.  Sub- 
sequently the  balance  of  the  $1,200,  in  vari- 
ous sums  as  Engelman  reported  the  need  for 
funds  to  pay  bills  due  on  the  house  under 
coustructiou  on  the  premises,  was  paid. 
Plaintiffs  asserted  that  they  had  received 
only  $500,  which  they  offered  to  restore,  and 
they  asked  for  a  cancellation  of  their  con- 
tract with  defendant  The  court  dedded 
that  the  payment  by  the  defendant  of  the  sev- 
eral sums  which  aggregate  $1,200  to  P.  J. 
Engelman  constituted  a  payment  to  the  plain- 
tiffs of  the  full  consideration  for  tbe  execu- 
tion of  the  note  and  mortgage. 

[1]  Plaintiffs  atUck  the  flnding  that  in  aU 
matters  relating  to  the  loan  and  reoeiTing 
payment  thereon  Engelman  acted  as  tlie  duly 
authorized  agent  of  plaintiffs.  There  can  be 
uo  doubt  of  the  correctness  of  this  finding. 
In  addition  to  tbe  writing  quoted  above,  there 
was  testimony  on  tbe  part  of  the  plaintiff  A. 
Verein  that  be  never  saw  defendant  during 
tbe  progress  of  tbe  building  and  that  be 
knew  Engelman  was  handling  tbe  money. 
True,  he  says,  be  objected  to  that  arrange- 
ment yet  confessedly  the  $500,  for  repayment 
of  which  he  admits  himself  bound,  was  paid 
by  Engelman  in  settling  bills  of  those  who 
bad  performed  labor  and  furnished  materi- 
als for  the  building  on  the  land  of  plalntifCs. 
Not  only  the  writing,  but  the  entire  course  of 
conduct  on  the  part  of  Verein  supported  tt>e 
court's  flnding  and  conclusion  regarding  En- 
gelman's  agency. 

[2]  Complaint  is  made  by  appellants  that 
there  was  no  finding  by  the  court  responsive 
to  the  evidence  tending  to  show  that  Engel- 
man was  the  agent  of  Frey.  No  audi  Issue 
was  raised  by  the  pleading,  but.  If  It  had 
been  raised,  no  flnding  on  that  matter  wonid 
have  been  necessary,  because  the  court  found 
on  evidence  duly  supporting  such  finding 
that  Engelman  was  the  agent  of  plalntiffa— 
an  equivalent  to  a  flnding  that  he  was  not 
Frey's  agent 

The  Judgment  and  order  are  affirmed. 

We  concur:    WILBUR,   J.;    VICTOR   E 

SHAW,  Judge  pro  tem. 
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<as  0*1.  App.  M) 
PANTER  T.  NATIONAL  SURBTT  CO. 
(CiY.  2111.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    Jan.  25,  1918.     Bebearing  Denied 
by  Supreme  Court  March  25^  1918.) 

1.  Pleadiro  «=3l29(2)— ADinssioiT  —  Faii^ 
TJRE  TO  Dent. 

In  an  action  on  a  surety  company's  bond 
executed  to  protect  plaintiff  against  the  dam- 
ages resulting  from  an  injunction  which  liad 
been  issued  in  a  prior  action  against  him, 
defundant's  failure  to  deny  the  allegation  that 
the  bond  was  such  an  undertaking  was  an  ad- 
niission  that  it  was  given  in  consideration  of  a 
pre-existing  injunction,  and  such  fact  need  not 
be  further  proved  or  found. 

2.  Pleadiro  <e=>310—MATTEBS  or  SnBffTANCx 

— NBCE88ITY  TO   AliBGK— EXHIBIT. 

Recital  of  the  consideration  in  the  bond 
in  suit,  though  the  bond  was  attached  to  and 
made  part  of  the  complaint,  did  not,  as  matter 
of  pleading,  control  the  specific  allegations  of 
the  complaint  as  to  the  actual  consideration 
for  the  bond,  since  matters  of  substance  must 
be  alleged  directly,  not  by  way  of  recital  or  ref- 
erence, much  less  by  exhibits  merely  attached  to 
the  pleading. 

3.  PuEADiNo  iS=>406(7)  —  Essential  Aixeoa- 
TioNs— Recitals  of  Exhibit. 

In  the  absence  of  a  special  demurrer  for  un- 
certainty, direct  and  essential  allegations  in  a 
complaint  will  not  be  modified,  controlled,  or 
defeated  by  the  recitals  of  an  instrument  at- 
tached to  the  complaint. 

4.  Injunction   9=>252(4)    —   Interest— Ex- 
penses IN  StJiT— Statute. 

Under  Civ.  Code,  {  3287,  providing  that 
every  person  entitled  to  recover  damages  certain 
or  capable  of  being  made  certain  by  calculation, 
etc.,  is  entitled  to  recover  interest  from  the  day 
the  right  to  recover  is  vested  in  him,  in  an  ac- 
tion on  a  bond  to  secure  plaintiff  against  dam- 
ages resulting  from  an  injunction  issued  in  m 
prior  action  against  him,  judgment  for  plain- 
tiff properlv  provided  for  interest  on  allowances 
for  counsel  fees  and  expenses  incidental  and 
necessary  to  plaintiff's  successful  endeavor  to 
secure  dissolnnon  of  the  injunction ;  tbe  several 
items  of  expense  not  being  uncertain  or  in- 
capable of  being  made  certain  by  calculation. 

Appeal  from  Superior  Goart,  City  and 
County  of  San  Francisco;  J.  M.  Seawall, 
Judga 

Action  by  Frank  Panter  against  the  Na- 
tional Surety  Company.  From  a  judgment 
for  plalntur,  defendant  appeals.    Affirmed. 

MetsoD,  Drew  &  McKenzie  and  B.  O.  Hud- 
son, all  of  San  Francisco,  for  appellant 
Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
cisco (R.  U  McWlUiams,  of  Burllngame,  of 
counsel),  for  respondent. 

LBNNON,  P.  J.  This  Is  an  appeal  from  a 
judgroent  in  favor  of  plaintiff  in  an  action  to 
recover  damages  upon  a  bond  given  by  tbe 
defendant  National  Surety  Company. 

The  facts  of  the  case  briefly  stated  are 
these:  On  December  21,  1910,  a  prior  action 
was  instituted  in  tbe  superior  court  of  Men- 
docino county  by  one  Jacobs  against  Frank 
Panter,  tbe  plaintiff  here,  and  others,  in 
which  action,  on  the  said  21st  day  of  Decem- 
ber, 1910,  the  court  issued  an  order  of  injunc- 
tion, restraining  the  defendants  there  from 


the  commission  of  certain  acts,  and  problbit- 
ing  the  Crocker  National  Bank  from  paying  or 
crediting  to  the  account  of  Frank  Panter,  the 
plaintiff  here,  any  moneys  or  stock  then  in 
its  hands  or  thereafter  to  be  received  by 
virtue  of  a  certain  contract.  Thereafter,  on 
January  11,  1911,  the  defendant  National 
Surety  Company  executed  Its  undertaking  in 
the  sum  of  $2,500,  which  purported  to  be 
obligated  to  protect  tbe  plaintiff  here  from 
any  damages  resulting  to  him  by  reason  of 
the  Issuance  of  an  injunction  In  that  action. 
After  the  service  of  the  injunction  on  the 
bank,  Panter  demanded  of  It  payment  to  him 
of  the  sum  of  $35,544.57,  the  amount  which 
it  had  In  its  possession  credited  to  his  ac- 
count. In  compliance  with  the  writ  the  bank 
refused  payment.  The  cause  was  transferred 
to  the  superior  court  of  'Shasta  county,  and 
the  injunction  of  December  21,  1910,  was 
there  dissolved  on  April  4,  1911. 

In  the  present  action  upon  the  bond,  judg- 
ment was  rendered  and  entered  for  plaintiff 
Frank  Panter  in  the  sum  of  $1,576.05,  being 
$750  paid  to  counsel  for  securing  a  dissolu- 
tion of  the  Injunction,  $252.43  Interest  on 
that  sum  from  date  of  its  payment  to  Janu- 
ary 27,  1916,  at  7  per  cent.,  $36.20  expenses 
of  Panter  for  two  trips  necessary  and  inci- 
dental to  the  securing  of  the  dissolution  of 
the  writ,  and  $12.19  interest  thereon,  and 
tbe  sum  of  $525.23  as  the  reasonable  value 
of  tbe  use  of  the  sum  of  9S2,54Ajyi  from 
January  12,  1911,  to  AprU  4,  1911. 

The  principal  point  presented  upon  this  ap- 
peal is  that  the  bond  in  suit  was  without 
consideration.  This  contention  is  based  on 
recitals  in  the  bond,  which  was  attached  to 
and  made  a  part  of  the  plaintiff's  amended 
complaint.    The  recitals  referred  to  are  that: 

"Whereas  the  above-named  plaintiff  bad  com- 
menced or  is  about  to  commepce  an  action 
*  *  *  against  the  above-named  defendant, 
and  is  about  to  apply  for  an  injunction  in  said 
action  against  said  defendants:  •  •  •  Now, 
therefore,  the  undersigned,  National  Surety 
Company,  a  corporation,  •  •  •  in  considera- 
tion of  the  premises,  and  of  the  issuing  of  said 
injunction,  does  hereby  undertake  in  the  sum  of 
$2,500  and  promise  to  the  effect  that  in  case 
said  injunction  shall  issue,  the  said  plaintiff  will 
pay  to  the  said  parties  enjoined,  such  damages, 
not  exceeding  the  sum  of  $2,500  as  such  parties 
may  sustain  by  reason  of  said  Injuns 
tion.    •    •    •" 

The  bond  was  approved  and  filed  on  the 
lltb  day  of  January,  1911,  three  weeks  after 
the  issuance  of  the  injunction  out  of  which 
the  alleged  damages  arose.  It  is  contended 
that  the  undertaking,  having  been  given  after 
tbe  issuance  of  the  writ,  could  not,  in  the 
face  of  the  recitals  above  quoted,  be  consid- 
ered as  having  been  given  in  consideration  of 
the  issuance  of  the  writ,  and  that,  inasmuch 
as  the  record  does  not  show,  that  any  writ 
was  subsequently  issued,  it  must  be  held  that 
the  undertaking  was  executed  without  con- 
sideration. 

[1]  This   contention   is   answered  by   the 
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pleadings  In  tbe  case.  The  defendant  neither 
denied,  nor  attempted  to  deny,  the  allega- 
tions of  tbe  plaintiff's  amended  complaint, 
to  the  effect  that  the  bond  in  suit  was  an  un- 
dertaking ezecated  by  the  corporation  de- 
fendant to  protect  the  plaintiff  herein  against 
tbe  damages  resulting  from  an  injunction 
which  had  been  issued  in  the  prior  action, 
^e  failure  to  deny  that  allegation  was  an 
admission  that  the  bond  in  suit  was  given  in 
consideration  of  a  pre-existing  injunction. 
And  it  Is  tbe  rule  that  a  fact  admitted  by  the 
pleadings  need  not  be  further  proved  or 
found. 

[2]  The  recital  of  the  consideration  in  the 
bond,  even  though  the  bond  was  attached  to 
and  made  a  part  of  the  complaint,  did  not 
as  a  matter  of  pleading  control  and  prevail 
over  the  specific  allegations  of  the  complaint 
as  to  what  was  the  actual  consideration  for 
the  bond.  This  is  so  because  it  is  the  rule 
that: 

"Matters  of  substance  must  be  alleged  in  di- 
rect terms,  and  not  by  way  of  recital  or  refer- 
ence, much  less  by  exhibits  merely  attached  to 
tbe  pleading.  Whatever  is  an  essential  element 
to  a  cause  of  action  must  be  presented  by  a 
distinct  averment,  and  cannot  be  left  to  an  in- 
ference to  be  drawn  from  the  construction  of  a 
document  attached  to  the  complaint."  Burkett 
v.  Griffith,  90  Cal.  532,  27  Pac.  627,  13  L. 
R.  A.  707,  25  Am.  St  Kep.  151;  Mayor  v. 
8ignoret,  50  Cal.  298;  Hibernia  Savings  & 
Loan  Society  v.  Thornton,  117  Cal.  481,  49  Pac. 
673;  Ahlers  t.  Smiley,  11  Cat  App.  343,  104 
Pac.  997. 

[8]  The  converse  of  this  rule  must  be  that. 
In  the  absence  of  a  special  demurrer  for  un- 
certainty, direct  and  essential  allegations  in 
a  complaint  will  not  be  modified,  controlled, 
or  defeated  by  the  recitals  of  an  instrument 
attached  to  the  complaint  Hibernia  Savings 
&  Loan  Soc.  ▼.  Thornton,  supra;  Blaslngame 
V.  Home  Ins.  Co.,  75  CaL  633,  17  Pac.  925; 
San  Francisco  Sulphnr  Co.  ▼.  iQtna  Indem- 
nity-Co.,  11  Cal,  App.  685, 106  Pac.  111.  No 
demurrer  was  interposed  to  the  amended 
complaint  in  the  present  action. 

[4]  It  Is  contended  that  the  Judgment  Is 
erroneous  in  so  far  as  it  provides  for  interest 
on  the  allowances  for  counsel  fees  and  ex- 
penses Incidental  and  necessary  to  the  plain- 
tiff's successful  endeavor  to  secure  the  dis- 
solution of  the  writ  of  injunction.  The  suf- 
ficiency of  the  evidence  to  support  the  trial 
court's  finding  of  plaintiffs  expenditures  in 
this  behalf  Is  not  assailed  nor  is  it  contended 
that  the  several  items  of  expense  referred  to 
were  not  properly  assessed  as  damages,  nor 
that  the  amounts  so  found  to  have  been  ex- 
pended by  the  plaintiff  were  uncertain  or  in- 
capable of  being  made  certain  by  calculation. 
It  is  the  rule  that: 

"Every  ^rson  who  Is  entitled  to  recover  dam- 
ages certam,  or  capable  of  being  made  certain 
by  calculation,  and  the  right  to  recover  which 
is  vested  in  him  upon  a  particular  day,  is  enti- 
tled also  to  recover  interest  thereon  from  that 
day,  except  during  such  time  as  the  debtor  is  j 


prevented  by  law,  or  by  the  act  of  the  creditw, 
from  paying  the  debt"    Civ.  Code,  {  3287. 

The  Judgment  ajjqpealed  from  is  affirmed. 

We  concur:  E^IRRIOAN,  J.;  BEASLT, 
Judge  pro  tern. 

PER  CI^IAMt.  The  foregoing  affirmance 
of  the  Judgment  after  a  consideration  of  the 
case  upon  its  merits  disposes  of  the  neoessity 
of  discussing  and  deciding  tbe  motion  to  dis- 
miss tbe  appeal. 


(M  Cid.  App.  im 

HOUGH  et  al.  v.  FERGUSON  et  ox. 
(Civ.  2306.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. Feb.  2,  1918.  Rehearing  Denied 
March  4,  1918.  Denied  by  Supreme  Coait 
April  1,  19ia) 

1.  Abpeal  and  Ebbob  «=3l071(3)— Habmuess 
Ebbob— Findings  Against  Evidence. 

Where  appellant  could  not  have  had  jndf 
ment  had  a  finding  been  the  other  way,  the  ftct 
that  such  finding  was  against  the  w^nt  of  evi- 
dence was  no  ground  for  reversal,  since  it  was 
not  prejudicial 

2.  Yen  DOB  and  Pubchaseb  g=r>ll  Fbaup— 
Rights  of  Pabtieb— Evidknc*. 

In  suit  to  foreclose  purchase-money  mort- 
gage, where  defendants  set  np  fraud  uidocinc 
purchase,  evidence  A«I<I  to  sustain  judgment  for 
plaintiffs. 

3.  Vendob  and  Pubchaseb  4=343(1) — ^Fbauv 
—Rights  or  Pasties. 

Where  purdiasers,  after  obtaining  notice 
and  knowledge  of  alleged  fraudulent  representa- 
tions, applied  for  extension  of  time  to  make 
payments,  they  were  thereby  precluded  froa 
raising  question  of  fraud. 

Appeal  from  Superior  (3ourt,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Suit  by  W.  W.  Hough  and  others  against 
George  A.  Ferguson  and  wife,  wherein  de- 
fendants filed  a  cross-complaint  Decree  for 
plaintiffs,  and  defendants  appeaL    Affirmed. 

Henry  Hawson,  of  Fresno,  and  John  a. 
Wall,  of  Mariposa,  for  appellants.  Barnard 
&  Watters  and  Harris  &  Hayhurst,  all  (tf 
Fresno,  for  respondents. 

BEASLT,  Judge  pro  tem.  [1]  This  la  an 
action  to  foreclose  a  mortgage.  In  AprQ, 
1912,  tbe  plaintUcs  were  the  owners  of  the 
893  acres  of  land  In  Fresno  county  on  which 
they  seek  to  foreclose.  They  exchanged  this 
land  with  defendants  for  land  In  iian  Ber- 
nardino county,  and  as  a  part  of  the  trans- 
action took  from  the  defendants  this  mort- 
gage. This  action  was  begun  over  18  months 
after  the  mortgage  was  given.  The  defend- 
ants filed  a  cross-complaint.  In  wliidi  they 
allege  that  they  were  defrauded  by  the  plain- 
tiffs in  said  exchange  of  land^  Tbe  trial 
court  fotmd  against  the  defendants  on  all  of 
the  issues  made  by  the  cross-complaint,  and 
these  findings  are  attadced  on  the  ground 
that  they  are  not  sustained  by  the  eridenoe. 
Conceding  that  this  criticism  Is  Jnst  as  t» 
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some  of  the  flndingg,  stlU,  as  was  said  In 
McCreery  v.  Wells,  94  Cal.  485,  29  Pac.  877: 
"A  finding  against  evidence  ia  not  always 
ground  for  reversal.  Thus  it  is  not  prejudicial 
error  to  make  a  finding  against  evidence  in  a 
case  where  the  appellant  could  not  have  recov- 
ered iudgment  even  if  the  finding  had  been  the 
other  way." 

We  think  the  principle  there  announced  is 
to  be  given  application  to  this  case.  Exam- 
ining the  record  with  this  rule  in  mind, 
the  following  drcnmBtances  are  disclosed 
thereby: 

[2, 3]  The  fraudulent  misrepresentations 
by  which  the  defendants  claim  they  were  In- 
duced to  make  the  exchange  of  properties 
consisted  of  statements  as  to  the  productivity 
of  the  soil  of  the  Fresno  county  tract,  and 
In  particular  a  statement  that  a  certain  des- 
ignated part  of  It  was  subirrlgated  by  seep- 
age from  the  San  Joaquin  river  which  forms 
one  of  its  boundaries.  The  court  found  that 
Hough,  who  was  charged  with  making  these 
misrepresentations,  did  not  do  so;  and  it 
cannot  be  said  that  the  evidence  taken  as  a 
whole  is  not  susceptible  of  this  construction ; 
in  fact.  It  seems  to  us  that  the  trial  court 
was  fully  Justified  in  so  finding.  There  la 
other  evidence  to  which  the  court  could 
hardly  have  given  any  other  meaning  than 
that  embodied  In  the  findings  which  support 
the  judgment.  For  example,  the  court  found 
that  both  defendants  examined  this  protwrty 
at  length  and  with  great  care  before  the 
trade  was  made,  and  that  they  were  not 
hindered  in  any  way  while  doing  so.  The 
court  also  found  that  the  defendants  lived 
on  the  propoty  for  many  months,  and,  be- 
ing in  default  in  their  payments  on  the  mort- 
gage, applied  to  plaintiffs  for  and  received 
extensions  of  time  on  such  payments.  By 
BO  doing,  after  they  had  been  put  upon  no- 
tice of  the  alleged  fraudulent  character  of 
the  representations  which  Induced  them  to 
enter  Into  the  transaction,  they  were  pre- 
duded  from  later  raising  the  question  of 
fraud.  Bearing  on  this  point  is  the  fact  that 
among  the  misrepresentations  charged  were 
those  as  to  the  fertility  and  character  of  the 
land  recelred  by  the  defendants  In  the  ex- 
change. Their  testimony  shows  that  Imme- 
diately upon  taking  possession  of  the  prop- 
erty, and  within  less  than  one  month  after 
the  deal  was  closed,  they  began  plowing  the 
land,  and  discovered  that  it  was  dry,  porous, 
sandy,  and  of  poor  quality;  Indeed,  that  it 
was  so  devoid  of  moisture  that  they  conld 
not  plow.  This  fact  alone  should  have  put 
them  upon  Inquiry  as  to  the  truth  of  the 
main  misrepresentation  upon  which  they 
claim  to  have  relied,  namely,  that  the  lands 
were  subirrlgated  from  the  waters  of  San 
Joaquin  river.  There  seems,  indeed,  to  have 
been  no  excuse  for  not  instituting  their  In- 
quiry at  this  time.  The  only  one  which  they 
attempt  to  offer  Is  that  tiough,  upon  his  at- 
tention being  called  to  this  condition  of  the 


land,  informed  them  that  it  was  a  very  dry 
year  and  that  they  must  wait  for  snbirrlga- 
tlon  until  a  dry  creek,  known  as  Sand  credc, 
running  through  the  property,  should  flow. 
So  flimsy  an  excuse  for  so  Important  a  con- 
dition would  have  caused  any  reasonable 
person,  situated  as  the  defendants  claim  they 
were,  to  make  an  Immediate  investigation  as 
to  the  truth  of  the  matter ;  and  this  is  stlU 
more  apparent  when  we  consider  that  the 
defendants  (who  it  should  be  mentioned  were 
husband  and  wife)  emphatically  testified  that 
their  sole  purpose  In  leaving  San  Bernardino 
county  to  come  to  Fresno  county  was  to  se- 
cure land  which  would  need  no  Irrigation 
whatever.  There  was  much  other  evidence, 
a  portion  of  which  was  that  one  of  the  sons 
of  the  defendants  was  employed  in  the  office 
of  the  real  estate  agent  with  whom  Hough 
had  listed  his  property  and  who  showed  the 
property  to  the  defendants ;  that  another  son 
looked  the  property  over  carefully  before  the 
exchange  was  made;  that  during  the  nego- 
tiations the  defendants  discussed  with  Hough 
the  possibility  of  securing  water  from  the 
well  of  a  neighbor  for  Irrigation;  that  Mrs. 
Ferguson  made  independent  inquiries  and  re- 
c^ved  independent  advice  from  other  people 
than  Hough  before  she  closed  the  deaL  Of 
course,  much  of  this  evidence  was  contra- 
dicted ;  but  it  seems  to  us  not  only  that  the 
Judgment  is  sustained  by  this  evidence,  but 
that  the  trial  court  could  hardly  have  reach- 
ed any  other  conclusion  in  the  case. 
Judgment  affirmed. 

We  concur:  .  LENNON,   P.   J.;    KERRI- 
GAN, J. 


(M  Cti.  App.  lit) 

WINKLER  et  aL  v.  SIERRA  PARK  00.  et  aL 
(av.  2134.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fomia.    Feb.  2,  19ia) 

Costs  «=»2e0(l)— Fbivolous  Apfkaz,  —  Dam - 

AORS. 

Where  the  appeal  is  frivolous  and  without 
merit,  damages,  in  addition  to  their  costs,  will 
be  adjudged  to  respondents. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  Max  Louis  Winkler  and  Susie 
Winkler  against  the  Sierra  Park  Company,  a 
corporation,  the  Janss  Investment  Company, 
a  corporation,  and  the  Janss  Cotaipany,  a 
corporation.  From  a  Judgment  for  plaintiffs, 
and  an  order  denying  motion  for  new  trial, 
deffflidants  appeal    Affirmed. 

John  W.  Luter  and  Randall  &  Bartlett,  all 
of  Los  Angeles,  for  appellants.  Porter  & 
Sutton,  of  Los  Angeles,  for  respondents. 

PER  CURIAM.  The  appeal  in  this  case 
purports  to  have  been  taken  from  the  Judg- 
ment entered  in  favor  of  the  plaintiffs  and 
from  an  order  denying  the  motion  of  defend- 
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ants  for  a  new  trial,  ^e  transcript  of  tbe 
record  was  filed  in  this  court  on  July  3, 1916. 
Thereafter  the  appeal,  on  motion  duly  made, 
was  dismissed  as  to  the  Janss  Company.  No 
brief  has  been  filed  on  behalf  of  appellants 
and  no  appearance  was  made  by  tbe  appeal- 
ing parties  at  tbe  time  set  for  oral  argument 
We  are  of  the  opinion  that  the  appeal  taken 
herein  Is  frivolous  and  without  merit 

The  judgment  and  order  are  afilrmed.  In 
addition  to  the  costs  Incurred  by  them,  the 
respondents  shall  have,  and  recover  from  ap- 
pellants the  sum  of  $75  as  damages. 

(S6  Cal.  App.  48)  ===* 

CITY  OP  BEDDING  v.  SHASTA  COUNTT. 
(Civ.  1790.) 

(District  Court  of  Appeal,  Third  Diatrlct,  Cal- 
ifornia.    Jan.  25,  1918.     Rehearing  Denied 
March  25,  1918.) 

Bbidobs  iS=»10(1)  —  Construction  —  Riohtb 
OF  CiTT— Liability  of  County. 
In  view  of  Pol.  Code,  |  2713,  requiring  conn- 
ties  whose  lines  are  crossed  by  bridges  to  pay 
costs  of  construction  in  the  proportiuns  previ- 
ously agreed  upon,  the  succeeding  section  2714, 
which  requires  bridges  located  in  two  road  dis- 
tricts to  be  repaired  by  aid  of  both  districts,  and 
authorizes  bridges  crossing  line  between  cities 
and  road  districts  to  be  constructed  at  joint  ex- 
pense, does  not  require  a  county,  wherein  a 
road  connects  with  a  bridge  built  by  a  city  in 
an  adjoining  county,  to  pay  half  or  any  part  of 
the  cost,  when  its  supervisors  expressly  refused 
to  participate  in  building  the  bridge,  since  such 
refusal  was  a  determination  against  its  neces- 
sity as  to  tbe  county,  and  tbe  city's  determina- 
tion of  necessity  as  to  the  city  did  not  conclude 
the  county. 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty; Wm.  M.  Finch,  Judge. 

Action  by  tbe  City  of  Bedding  against  the 
County  of  Shasta.  Judgment  for  defendant 
after  plaintiff  refused  to  amend,  demurrers 
to  the  complaint  having  been  sustained,  and 
plaintiff  appeals.    Afilrmed. 

Braynard  &  Kimball,  of  Bedding,  for  ap- 
pellant O.  M.  Chenowith,  of  Bedding,  and 
A.  M.  McCoy,  of  Bed  Bluff,  for  respondent 

CHIPMAN,  P.  J.  In  the  first  cause  of  ac- 
tion it  is  alleged: 

That  defendant  is  indebted  to  plaintiff  in  the 
sum  of  $28,235.53  "for  money  paid  out  and  ex- 
pended by  said  plaintiff  for  the  use  and  benefit 
of  said  defendant  in  the  construction  of  a  con- 
crete bridge  over  and  across  the  Sacramento 
river  at  Beid's  ferry  and  in  said  city  of  Bed- 
ding and  in  said  county  of  Shasta,  and  which 
said  bridge  crosses  tbe  line  between  said  city  of 
Bedding  and  road  district  No.  4  of  said  county 
of  Shasta,  and  which  said  bridge  connects  and 
is  a  part  of  the  public  highway  leading  from  and 
within  said  city  of  Bedding  on  tbe  south  bank 
of  said  Sacramento  river  to  the  public  highway 
in  road  district  No.  4  of  said  county  of  Shasta, 
leading  from  the  north  bank  of  said  Sacramento 
river  to  the  towns  of  Kennett,  Buckeye,  Baird, 
in  said  Shasta  county,  and  to  other  parts  of  said 
Shasta  county,  for  tbe  purpose  of  transportation 
of  persons  and  property  and  as  a  means  of  com- 
munication and  for  promoting  the  convenience 
of  the  public;    that  tbe  building  and  construc- 


tion of  said  bridge  as  a  part  of  and  so  connect- 
ing said  public  highwav  was  necessary  and  ea- 
sential  for  the  use  and  convenience  of  tbe  in- 
habitants of  said  city  of  Bedding  and  of  the 
inhabitants  of  said  coun^  of  Shasta  and  of  the 
public  in  generah" 

It  Is  then  alleged  by  proper  averments  that 
plaintiff  duly  presented  Its  said  claim  to  de- 
fendant for  allowance,  and  the  same  was  re- 
jected. 

For  a  second  cause  of  action  it  is  alleged 
that  on  June  9,  1913,  plaintiff  duly  and  regu- 
larly determined  that  the  public  interest  and 
tbe  public  necessity  of  the  plaintiff  and  its 
Inhabitants  for  the  purpose  of  transportation 
of  persons  and  pro];)erty  and  as  a  means  of 
communication  and  for  promoting  the  con- 
venience of  the  public  demanded  the  acqui- 
sition and  construction  of  a  certain  munici- 
pal Improvement  and  public  utility,  namely, 
"a  public  free  bridge  over  and  across  the  Sac- 
ramento river  at  Beid's  ferry  in  said  city  of 
Bedding  and  In  said  county  of  Shasta,  by 
resolution  duly  passed  and  adopted  by  said 
board  of  trustees  at  a  regular  adjourned 
meeting  thereof  held  in  said  city  of  Bedding 
on  said  9th  day  of  June,  1913,  a  copy  of 
which  said  resolution  Is  hereunto  attached, 
marked  Exhibit  B,  and  made  a  part  of  this 
complaint"  It  was  stated  In  said  resolu- 
tion: 

"That  the  board  of  trustees  of  said  city  of 
Bedding  hereby  determines  that  the  public  in- 
terest and  the  public  necessity  of  said  city  of 
Bedding,  and  the  inhabitants  thereof,  for  the 
purpose  of  transportation  of  persons  and  prop- 
erty, and  as  a  means  of  communication,  and 
promoting  the  convenience  of  the  public,  demand 
the  acquisition  and  construction  of  a  certain 
municipal  improvement  and  public  utility,"  to 
wit,  the  public  free  bridge  hereinbefore  refer- 
red to:  the  total  cost  of  said  improvement 
and  public  utility  being  hereby  estimated  at  the 
sum  of  160,000.'* 

It  was  further  determined  that  tbe  cost  of 
said  improvement  "will  be  too  great  to  be 
paid  out  of  the  ordinary  annual  Income  and 
revenue  of  said  municipality,"  and  the  ordi- 
nance provided  for  the  calling  of  a  special 
election  to  submit  the  question  of  Incurring 
said  indebtedness  to  the  electors  of  the  said 
city  of  Bedding.    It  is  then  alleged: 

That  prior  to  the  passage  of  said  resolution, 
to  wit,  on  January  8,  1913,  plaintiff,  by  its 
board  of  trustees,  *  conferred  with  said  defend- 
ant, by  and  through  its  board  of  supervisors, 
at  the  chambers  of  said  supervisors  in  said  city 
of  Redding,  for  the  purpose  and  object  of  deter- 
mining the  proportion  of  the  cost  of  construct- 
ing said  bridge  to  be  paid  by  said  plaintiff  and 
said  defendant,  and  that  it  was  impossible  by 
conference  or  otherwise  to  determine  the  same 
for  the  reason  that  said  defendant  by  and 
through  its  said  board  of  supervisors  then  and 
there  refused  to  iMtrticipate  m  the  erection  or 
construction  of  said  bridge  or  to  contribute  or 
agree  to  contribute  any  part  of  the  cost  of  erect- 
ing or  constructing  the  said  bridge." 

It  further  appears  from  the  complaint: 

That  said  proposed  bridge  and  the  said  bridge 

as  constructed  crosses  the  line  between  the  said 

city  of  Bedding  and  road  district  No.  4  of  said 

county  of  Shasta,  "and  connects  and  is  a  part 
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of  the  public  highway  leading  from  and  within 
said  city  of  Redding  on  the  south  bank  of  eaid 
Sacramento  river  to  the  public  highway  in  road 
district  No.  4  of  said  county  of  Shasta,  leading 
from  the  north  bank  of  said  Sacramento  river 
to  the  town  of  Kennett,  Buckeye,  and  Baird,  in 
said  Shasta  county,  and  to  other  parts  of  said 
Shasta  county,  for  the  purpose  ot  transporta- 
tion of  persons  and  property  and  aa  a  means 
of  communication  and  for  promoting  the  con- 
venience of  the  public." 

It  is  tben  alleged  that  in  April,  1914,  plaln- 
titr  duly  adopted  plans  and  specifications  for 
the  building  of  said  bridge,  and  thereafter, 
and  on  June  6th,  duly  and  regularly  entered 
into  a  contract  In  writing  with  the  Chlco 
Construction  Company  for  the  building  of 
said  bridge,  which  said  bridge  was  fully  com- 
pleted on  April  5,  1915,  and  was  thrown  open 
to  the  public  for  use  on  August  15,  1915,  and 
ever  since  has  been  and  now  is  used  by  the 
public  as  a  public  free  bridge  across  the  Sac- 
ramento river  at  Reid's  ferry  "as  a  means 
of  communication  and  for  promoting  the 
convenience  of  the  public,  and  ever  since  said 
last-mentioned  time  the  said  county  of  Shas- 
ta and  the  Inhabitants  thereof  have  enjoyed 
and  now  enjoy  all  of  the  benefits  of  said 
bridge";  that  the  construction  of  said  bridge 
"as  a  part  of  and  so  connecting  said  public 
highway  was  necessary  and  essential  for  the 
use  and  convenience  of  the  Inhabitants"  of 
said  city  and  county,  and  the  public  in  gen- 
eral; that  the  cost  of  the  construction  of  said 
bridge  was  the  sum  of  $56,471.06,  "which  has 
been  fully  paid  by  plaintiff,  and  the  propor- 
tionate share  of  said  defendant  of  said  costs 
of  the  construction  of  said  bridge  was  and  la 
the  sum  of  $28,235.53";  that  on  September 
7,  1915,  plaintiff  by  its  board  of  trustees  and 
by  resolution  duly  passed,  determined  the  in- 
debtedness due  from  defendant  to  plaintiff  for 
the  construction  of  said  bridge  to  be  the  said 
sum  of  $28,235.63. 

Averments  follow  showing  that  the  plain 
tiff  duly  prepared  its  demand  for  the  allow- 
ance of  said  claim  and  presented  the  same  to 
defendant  for  payment  at  a  regular  session  of 
the  said  board  of  supervisors,  and  that  the 
said  board,  by  vote  duly  made  and  entered, 
rejected  and  disallowed  the  said  claim  and 
the  whole' thereof,  and  the  same  is  owing  and 
unpaid  from  said  defendant  to  plaintiff. 

A  general  and  special  demurrer  to  the  com- 
plaint was  sustained,  granting  plaintiff  ten 
days  to  amend.  Plaintiff  declined  to  amend 
the  complaint,  and  thereupon  Judgment  was 
entered  in  favor  of  the  defendant  that  plain- 
tiff take  nothing  by  its  action,  and  that  de- 
fendant have  judgment  for  its  costs.  Plain- 
tiff appeals  from  the  Judgment 

We  find  embodied  in  respondent's  brief  the 
written  opinion  of  his  honor  Judge  Wm. 
Finch,  who  presided  at  the  trial.  In  support 
of  his  findings  the  learned  judge  discusses  at 
considerable  length  the  questions  arising  un- 
der the  second  cause  of  action.  He  disposes 
of  the  first  count  by  the  following  brief  state- 
ment: 


"The  first-asserted  cause  of  action  is  attempt- 
ed to  be  alleged  in  the  form  of  the  common 
counts  for  the  sum  of  $28,235.63,  averred  b^ 
have  been  paid  out  and  expended  by  the  plain- 
tiff for  the  use  and  benefit  of  the  defendant. 
This  alleged  cause  of  action  is  defective  in  that 
it  is  not  averred  that  the  alleged  moneys  were 
paid  out  at  the  request  of  the  defendant,  and 
the  demurrer  thereto   should   be   sustained. 

"  'It  is  generally  necessary,  except  in  the 
count  for  money  had  and  received  and  the  count 
upon  an  account  stated  to  allege  that  the  con- 
sideration of  the  debt  was  performed  at  the  de- 
fendant's request!  2  Ency.  PI.  &  Pr.  1004.  'In 
order  to  enable  one  who  has  paid  money  to  the 
use  of  another  to  maintain  the  count  for  money 
paid,  the  money  paid  must  be  alleged  and  shown 
to  have  been  paid  upon  the  request  express  or 
implied,  of  the  defendant'  2  Ency.  PI.  &  Pr, 
1U12.  'In  a  declaration  upon  a  promise  on  a 
consideration  which  is  past,  it. is  necessary  to 
allege  that  the  act  performed  or  sum  paid  was 
performed  or  paid  at  the  request  of  defendant 
unless  where  a  beneficial  consideration  and  a 
request  are  necessarily  implied  from  the  moral 
obligation  under  whidi  defendant  was  placed.' 
5  C.  J.  1397. 

"Since  it  is  alleged  that  the  supervisors  're- 
fused to  particii>ate  in  the  erection  or  construc- 
tion of  said  bridge  or  to  contribute  or  agree 
to  contribute  any  part  of  the  cost  of  ereciiug 
or  constructing  the  said  bridge' ;  it  would  seem 
that  the  plaintiff  will  be  nnable  to  so  amend  its 
complaint  as  to  state  a  cause  of  action,  but  a 
court  cannot  assume  that  the  facts  may  not  be 
different  from  those  alleged,  and  therefore  the 
plaintiff  will  be  given  ten  days  within  which  to 
amend  its  complaint  if  so  advised." 

As  before  stated,  plaintiff  declined  to 
amend  its  complaint,  and  Judgment  followed 
for  defendant  Plaintiff's  counsel  argue  with 
apparent  confidence  that  a  cause  of  action 
was  stated  in  the  first  count  whatever  may 
be  said  of  the  second  cause  of  action,  and 
hence  It  was  error  to  sustain  the  demurrer 
on  both  counts.  Their  position  as  stated  In 
their  reply  brief  is  that  "regardless  of  any 
statute  on  the  subject  the  county  of  Shasta 
is  liable  to  the  city  of  Bedding  upon  quasi 
contract  for  one-half  of  the  cost  of  the  con- 
struction of  the  bridge,"  relying  upon  the 
cases  of  Hunt  ▼.  City  of  San  Francisco,  11 
Cal.  250,  and  Brown  v.  Board  of  Education, 
103  Cal.  631,  37  Pac.  603.  Special  reliance  is 
placed  upon  City  of  Clinton  v.  Hickman 
County,  160  Ky.  687, 170  S.  W.  11,  a  case  de- 
cided by  the  Kentucky  Court  of  Appeals. 
More  fully  stated,  the  contention  of  plaintiff 
is  as  follows : 

"Having  been  furnished  by  the  city  with  a  full 
opportunity  to  join  in  the  erection  oi  this  bound- 
ary bridge  in  order  to  discharge  the  juint  duty 
of  the  county  and  the  city  to  keep  this  publiu 
highway  open  across  the  Sacramento  river  for 
the  use  of  the  public,  and  the  allegation  that 
such  bridge  was  a  public  necessity  and  neces- 
sary for  the  convenience  of  the  public  being 
admitted  on  this  demurrer,  the  county  is  estop- 
ped from  claiming  that  the  bridge  was  not  built 
by  the  joint  action  of  the  county  and  the  city. 
I?hu8,  on  this  demurrer,  the  facts  are  that  the 
bridge  was  a  public  necessity  in  order  to  keep 
open  a  public  highway  across  a  boundary 
stream,  and  that  the  county  refused  to  partid- 
uate  in  its  erection.  By  refusing  to  participate 
m  the  erection  of  the  bridge,  the  county  waived 
any  right  to  insist  upon  the  bridge  being  jointly 
constructed,  and  cannot  now  evade  its  just  lia- 
bility by  claiming  that  the  bridge  was  not  joint- 
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ly  constructed.  Under  these  drcamstances  a 
beneficial  consideration,  and  a  request  are  necea- 
sarily  implied  from  the  moral  obligation  under 
which  the  county  was  placed  when  the  bridge 
was  completed  and  thrown  open  to  the  public 
by  the  city." 

When  and  under  what  circumstances  an 
Implied  liability  of  one  municipality  to  anoth- 
er municipality  will  arise  opens  a  field  of  dis- 
cussion which  we  do  not  think  It  necessary 
to  explore.  The  facta  in  the  case,  we  assume, 
are  as  fully  shown  in  the  second  cause  of  ac- 
tion as  they  can  ba  Unless  plaintiff  can 
recover  under  the  facts  there  shown  and  ad- 
mitted by  the  demurrer,  plaintiff  cannot  re- 
cover at  all.  Hence  we  deem  It  unnecessary 
to  further  consider  the  sufficiency  of  the  first 
count.  PlaintlfC's  case  must  stand  or  fall 
upon  the  facts  alleged  In  Its  second  cause  of 
action. 

We  find  ourselves  In  accord  with  the  views 
expressed  by  the  learned  trial  Judge  upon  the 
second  cause  of  action,  and  will  take  the  lib- 
erty of  quoting  them: 

"This  is  an  action  brought  by  the  city  of  Bed- 
ding to  recover  from  Shasta  county  the  sum  of 
$28,235.53  alleged  to  be  due  as  the  county's  pro- 
portionate share  of  the  cost  of  a  bridge  across 
the  Sacramento  river.  The  river  forms  the 
boundary  line  between  the  city  and  road  district 
No.  4. 

"Some  three  years  ago  the  city  trustees  duly 
determined  that  the  public  interest  and  necessi- 
ty of  the  city  demanded  the  construction  of  a 
free  bridge  acroes  the  river.  The  trustees  there- 
upon conferred  with  the  supervisors  of  the  coun- 
ty with  the  object  of  securing  the  co-operation  of 
the  latter  in  die  construction  of  a  bridge  by  the 
city  and  county  jointly.  The  supervisors  re- 
fused to  participate  in  the  construction  of  the 
bridge  or  to  contribute  towards  the  cost  thereof. 
The  trustees  then  proceeded  to  construct  the 
bridge  at  the  expense  of  the  city,  and  have 
brought  this  action  to  recover  from  the  county 
one-half  of  such  expense. 

"The  plaintiff  claims  the  right  to  enforce  con- 
tribution under  the  provisions  of  section  2714  of 
the  Political  Code,  which  reads  as  follows:  'If 
the  road  overseer  of  one  district,  after  five  days' 
notice  from  the  overseer  of  an  adjoining  district 
to  aid  in  the  repair  of  a  bridge  in  which  each 
are  interested,  fails  so  to  aid,  the  one  giving  no- 
tice may  make  the  necessary  repairs  and  must 
be  allowed  a  pro  rata  compensation  therefor  by 
the  hoard  of  supervisors  out  of  the  road  fund  of 
the  defaulting  district  Bridges  crossing  the  line 
or  lines  between  cities  or  towns  and  road  dis- 
tricts, or  between  cities  or  towns,  may  be  con- 
structed and  maintained  by  the  cities  or  towns 
and  from  the  road  fund  of  the  road  district  or 
by  the  cities  or  towns  into  which  such  bridges 
extend.  Any  such  bridge  may  be  constructed  by 
contract  let  as  provided  by  law  by  either  city  or 
town  or  by  the  county  into  which  such  bridge 
extends  or  wherein  such  bridge  is  located,  and 
any  such  city,  town  or  county  may  contribute 
toward  the  cost  and  expense  of  the  construction 
or  maintenance  of  such  bridge  by  the  appropri- 
ation for  such  purpose  of  any  funds  in  the  treas- 
ury of  such  city,  town  or  county  not  otherwise 
appropriated,  upon  such  terms  and  conditions 
as  may  be  prescribed  by  ordinance  or  resolution 
of  the  governing  body  of  such  city,  town  or 
county,  aiding  in  the  construction  or  mainte- 
nance of  such  bridge:  Provided,  that  if  the  pro- 
portion to  be  paid  by  any  such  city,  town  or 
county  cannot  be  otherwise  determined,  the  cost 
of  construction  or  maintenance  of  any  such 
bridge  shall  be  home  equally  by  the  city  or 
town  and  from  the  road  fund  of  the  road  dis- 


trict or  by  the  cities  or  towns  into  wUcb  snch 
bridge  extends.  The  proceeds  of  any  bonds  here- 
tofore or  hereafter  authorized  by  the  voters  of 
any  such  city,  town  or  count?  for  the  acquisi- 
tion, construction  or  completion  of  any  such 
bridge,  or  any  portion  thereof,  may  be  ex- 
pended or  contributed  as  herein  provided." 

"Counsel  for  the  plaintiff  contend  that  the 
terms  of  the  statute  must  be  construed  as  man- 
datory, invoking  the  familiar  rule  that,  where  a 
public  body  or  officer  has  been  empowered  to  do 
an  act  which  concerns  the  public  interest,  it  be- 
comes the  duty  of  the  public  body  or  officer  to 
do  it.  There  is  no  douot  as  to  the  correctness 
of  the  rule,  bat  there  is  just  as  little  doubt  that 
the  rule  is  not  of  universal  application.  Permis- 
sive language  authorizing  official  action  is  often 
held  to  be  mandatory,  but,  on  the  other  hand, 
mandatory  language  is  sometimes  held  to  be  pei^ 
missive  only.  No  hard  and  fast  rule  is  to  be 
applied  in  such  cases,  but  the  court  must  look  to 
the  nature  of  the  power  conferred  and  to  the 
general  rules  applicable  to  the  construction  of 
statutes.  Generally  if  the  act  authorized  is  leg- 
islative in  character,  the  power  is  construed 
as  discretionary;  if  executive,  it  Is  usually  held 
to  be  mandatory. 

"The  Legidature  has  conferred  upon  the  gov- 
erning boards  of  the  various  political  divisions 
of  the  state  authority  to  determine  whether  a 
proposed  local  Improvement  is  a  public  conven- 
ience or  necessity.  The  determination  of  such 
question  by  the  governing  board  is  a  legislative 
act,  not  subject  to  review  by  the  courts.  'The 
act  of  the  board  of  supervisors  in  determining 
whether  a  street  shall  be  opened  or  closed,  or 
widened  or  contracted,  or  otherwise  improved,  is 
a  legislative  act  performed  in  the  exercise  of  the 
power  which  has  been  conferred  upon  the  munic- 
ipality by  the  Legislature  to  enable  it  to  provide 
for  the  welfare  of  its  citizens.'  Brown  v.  Board 
of  Supervisors,  124  Cal.  277,  57  Pac.  82.  'The 
Legislature  having  conferred  upon  the  board  of 
supervisors  the  power  to  open  and  close  streets 
"whenever  the  public  Interest  or  convenience 
may  require,"  the  determination  by  that  board 
of  the  question  whether  the  public  interest  and 
convenience  require  that  streets  be  closed,  is 
conclusive,  and  not  open  to  review  by  the  courts." 
Symons  v.  San  F^ncisco,  115  Cal.  555,  42  Pac. 
913,  47  Pac.  453. 

"It  will  probably  be  conceded  that  the  deter- 
mination of  the  question  whether  the  public  in- 
terest and  convenience  require  that  a  oridge  be 
constructed  across  a  river  is  as  fully  a  legisla- 
tive question  as  that  of  opening  or  closing  a 
street.  A  county  or  city  cannot  be  compelled  by 
the  courts  to  bridge  every  water  course  crossed 
by  its  roads  or  streets,  or  any  of  them.  'In  de- 
ciding to  erect  a  bridge  a  public  corporation  is 
exercising  discretionary  power.  Action  or  non- 
action in  that  regard  can  lead  to  no  liabllitv." 
Coffey  V.  City  of  Berkeley,  170  Cal.  258,  149 
Pac.  559. 

"If  the  territory  on  both  banks  of  the  river  to 
be  crossed  were  wholly  within  the  city  of  Red- 
ding, the  determination  of  the  trustees  as  to  the 
necessity  of  a  bridge  would  undoubtedly  be  con- 
clusive; SO' that  of  the  supervisors  if  the  loca- 
tion were  wholly  outside  the  city.  Is  the  rule 
different  where  the  two  boards  are  authorized  to 
act  jointly? 

"If  both  boards  had  determined  that  public 
convenience  required  the  construction  of  the 
bridge,  no  one  would  contend  that  such  determi- 
nation was  not  conclusive.  On  the  other  hand, 
if  both  boards  had  determined  that  the  public 
interest  did  not  require  the  bridge,  that  determi- 
nation would  have  been  equally  conclusive. 

"The  city  trustees,  in  their  legislative  capaci- 
ty, determined  that  the  bridge  was  a  public  ne- 
cessity. The  supervisors  in  their  equal  legisla- 
tive capacity,  determined  that  no  snch  necessity 
existed  in  behalf  of  the  county. 

"Why  are  not  the  legislative  determinationa 
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of  such  boarda  coaclailve  as  to  their  respectlTe 
jorisdictioiis,  and  by  what  authority  ia  the  d»- 
termination  of  one  board  to  be  held  saperior  to 
that  of  the  oth«r? 

"In  conaiderinf  the  queation  we  must  not  con- 
fase  the  authority  conferred  upon  a  board  to 
construct  a  bridge  with  the  duty  of  the  board 
to  keep  the  bridge  in  repair  after  its  construc- 
tion. Having,  in  the  exerdee  of  their  discre- 
tion, constructed  and  opened  a  bridge,  thereby 
inyiting  the  public  to  travel  over  it,  the  duty 
of  the  officers  to  keep  it  in  good  repair  is  manda- 
tory. Having  assumed  the  burden  of  main- 
taining the  structure,  that  obligation  moat  not 
be  discharged  in  a  negligent  manner. 

"Again,  the  question  of  the  construction  by 
two  boards  jointly  of  a  new  bridge  must  be 
distinguished  from  the  obligation  of  each  to 
maintain  a  bridge  which  they  had  by  their  vol- 
untary agreement  constructed  jointly.  The 
joint  agreement  to  build  implies  an  agreement 
for  joint  maintenance. 

"Most  of  the  cases  cited  by  counsel  for  the 
plaintiff  had  to  do  with  the  repair  or  recon- 
struction of  bridges  rather  than  with  the  con- 
struction of  new  ones;  besides,  they  are  based 
upon  statutes  essentially  different  from  ours. 

"Thus  the  Nebraska  statute  [Comp.  St.  1909, 
c.  T8,  >  88]  i>rovided  that^  if  either  coun^  charg- 
ed with  the  point  maintenance  of  a  bridge  should 
refuse  to  join  with  the  other  in  making  needful 
repairs,  'it  shall  be  lawful  for  the  other  of  said 
counties  to  enter  into  such  contract  for  all 
needful  repairs,  and  recover  by  suit  from  tiie 
county  so  in  default  such  proportion  of  the 
costs  of  making  such  repairs  as  it  ought  to  pay.' 

"The  law  of  Kansas  [Gen.  St  1909,  I  7309] 
provides,  that,  where  a  road  is  located  on  a 
county  line,  'all  expenses  •  •  •  arising  from 
the  improvement  of  any  portion  of  such  road 
shall  be  borne  jointly  by  the  counties  *  •  • 
contiguous  thereto.'  It  was  held  that  one  coun- 
ty could  recover  from  the  adjoining  county  for 
one-half  the  cost  of  making  necessary  repairs 
to  a  bridge  on  snch  a  road.  County  of  Brown 
▼.  Connty  of  Keya  Paha,  88  Neb.  117,  129  N. 
W.  250,  Ann.  Caa.  1912D,  790;  Dodge  County 
T.  Saunders  County,  77  Neb.  787,  110  N.  W. 
756;  Buffalo  Coun^v.  Kearney  County,  83 
Neb.  550,  120  N.  W.  171;  Cass  County  v. 
Sarpy  Connty,  72  Neb.  93,  100  N.  W.  197; 
Cloud  County  t.  Mitchell  County,  75  Kan.  750, 
90  Pac.  286. 

"Under  a  New  York  statute  [Laws  1890,  e. 
668,  i  130]  providing  that,  when  the  whole  ex- 
pense of  constmcting  a  bridge  in  'any  one  town 

*  •  •  shall  exceed  one-sixth  of  one  per 
centum  on  the  assessed  valuation  of  the  taxable 
property  of  the  town,  •  •  ♦  the  county  in 
which  such  town  is  located,  shall  then  pay  not 
less  than  one-third  part  of  such  excess,  it  was 
naturally  held  that  the  county  was  liable  for 
such  one-third.  People  v.  Board  of  Supervisors, 
146  N.  Y.  107,  40  N.  a  738. 

"Section  256  of  the  Highway  Law  of  New 
York  [Consol.  Laws,  c.  25]  provides  thai; 
'where  two  towns  are  liable  to  make  or  maintain 

*  *  *  a  bridge,  and  one  of  them  refuses  or 
neglects  to  join  therein,  application  may  be 
made  to  the  court  to  compel  the  delinquent  to 
act.'  The  intention  of  the  Legislature  in  this 
statute  is  too  plain  to  admit  of  doubt,  and  it 
was  held  that  the  court  could  compel  the  de- 
linquent town  to  act  In  re  Town  of  Saratoga, 
160  App.  DiT.  60,  145  N.  Y.  S.  468. 

"Section  250  of  the  same  law  provides  that 
when  bridges  are  constructed  over  streams  form- 
ing the  boundary  line  of  towns,  either  in  the 
same  or  adjoining  counties,  such  towns  shall 
be  liable  jointly  to  pay  such  expense,  and  that 
each  county  sbaH  be  liable  to  pay  not  less  than 
one-sixth  part  of  such  expense.  Here  again  the 
language  of  the  statute  is  so  plain  that  there 
ean  be  no  doubt  of  its  meaning.  People  t. 
Warren  County.  170  App.  Div.  144,  166  M.  Y. 
a.  642. 


"In  the  niinoia  cases  cited  tite  statute  [Starr 
&  C.  Ann.  St  1886,  c.  121,  par.  19]  provided: 
'When  it  is  necessary  to  construct  or  repair 
any  bridgp  over  a  stream,  or  any  •  •  •  ap- 
proaches thereto,  •  •  •  and  the  cost  of 
which  shall  tw  more  than  twenty  cents  on  the 
one  hundred  dollars  on  the  last  assessment  roll, 
and  the  levy  of  the  road  and  the  bridge  tax  for 
that  year,  •  •  •  was  for  the  full  amount  of 
sixty  cents  on  each  hundred  dollars  allowed 
by  law  for  the  commissioners  to  raise,  the 
major  part  of  which  is  needed  for  the  ordinary 
repair  of  roads  and  bridges,  the  commissioners 
may  petition  the  countv  board  for  aid;  and,  if 
the  toregoine  facts  shall  aopear,  the  county 
board  shall  appropriate  from  the  county  treas- 
ury a  sum  sufficient  to  meet  one-half  of  the  ex- 
penses of  said  bridge  or  other  work.  •  •  • 
The  plain  provisions  of  the  statute  requiring 
the  appropnation  were  held  to  be  mandatory. 
Stark  Connty  v.  People,  118  111.  459,  9  N.  E. 
192;  Macon  Connty  ▼.  People,  121  111.  616, 
13  N.  £.  220. 

"The  Wisconsin  Statute  [Laws  1899,  c.  284] 
provided  that  'bridges  across  navigable  streams 
*  *  *  shall  be  built  maintained  and  repair- 
ed by  the  town  and  villajge  jointly,  the  expenses 
to  be  borne  by  each  in  proportion  to  their 
equalized  valuation  as  fixed  by  the  county 
board.'  It  was  held  that  the  town  was  liable 
for  its  proportion  of  the  necessary  expense  in- 
curred by  the  village  of  building  a  new  bridge 
to  replace  an  old  one.  Village  of  Bloomer  v. 
Town  of  Bloomer,  128  Wis.  297,  107  N.  W.  974. 

"In  the  Kentucky  cases  cited,  with  one  ex- 
ception, the  questions  under  consideration  had 
relation  to  the  repair  of  bridges  or  the  rebuild- 
ing of  bridges  which  bad  been  destroyed. 

"In  the  one  exception.  City  of  Clinton  v. 
Hickman  County,  160  Ky.  687,  170  S.  W.  11, 
It  appears  from  the  decision  that  the  bridgoa 
in  controversy  were  original  constructions,  but 
it  does  not  clearly  appear  what  the  terms  of 
the  statnte  were  under  which  contribution  by 
the  county  was  enforced.  An  examination  of 
the  Kentucky  decisions  leads  to  the  inference 
that  the  conclusion  reached  in  the  Clinton  Case 
was  the  result  of  judicial  legislation.  This  view 
is  strengthened  by  the  closing  sentence  of  the 
dissenting  opinion  of  three  out  of  the  seven  jus- 
tices in  the  case  of  Flemingsburg  v.  Fleming 
County,  127  Ky.  120,  105  8.  W.  138,  vrtiere  it 
is  said.  referrUig  to  the  confusion  which  the 
courts  bad  arrived  at  upon  the  question  of  con- 
structing and  maintaining  Joint  bridges:  "This 
confusion,  which  is  further  extended  by  the  opin- 
ion in  this  case.  Is  the  result  in  my  judgment 
of  an  attempt  on  the  part  of  the  court  to  re- 
lieve a  situation  which  calls  for  some  remedy, 
but  which  has  not  been  provided  for  by  legis- 
lation.' 

"Whatever  may  be  said  as  to  the  correctness 
of  the  Kentucky  decisions,  they  are  out  of  har- 
mony with  the  decisions  of  this  state  respecting 
the  finality  of  the  determination  by  governing 
boards  of  questions  committed  to  their  discre- 
tion. 

"It  appears  very  clearly  that,  whatever  natu- 
ral right  to  contribution  the  dty  of  Redding 
may  have  against  the  county  of  Shasta,  the  Leg-, 
islature  has  not  attempted  to  impose  any  legal' 
liability  upon  the  county  in  a  case  of  the  diar- 
acter  involved." 

[1]  It  la  said  that  the  condnslon  of  the 
judge  was  i>ased  principally  upon  the  state- 
ment that  the  board  of  anperrisors  had.  In 
their  legislative  capacity,  detertnined  that 
the  bridge  was  not  a  public  necessity,  where- 
as what  occurred  was  not  such  a  determina- 
tion, but  was  merely  a  refusal  to  participate 
in  the  erection  of  the  bridge  or  to  contribute 
or  agree  to  contribute  any  part  of  Its  cost 
Tikis  action  by  the  board  of  BoperTlaora  was 
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taken  in  Its  offldal  capacity  at  its  place  of 
conducting  business,  and  was  In  response. to 
plaintiff's  request  tben  and  there  made.  The 
board  was  not  required  to  declare  by  formal 
ordinance  or  resolution  that  In  its  opinion 
there  was  no  necessity  for  the  bridge.  It  is 
'  a  fair  inference  from  their  refusal  to  par- 
ticipate in  or  pay  any  part  of  Its  construction 
that  they  determined  this  question  in  the  neg- 
ative. In  any  view  taken  of  this  action  It 
was  a  T«ry  plain  notice  to  plaintlft  that  It 
must  not  look  to  defendant  for  contribution. 

In  the  discussion  of  the  questions  involved 
the  briefs  take  a  wide  range  and  are  very 
elaborate.  But,  after  all  Is  said,  the  liability 
of  defendant,  if  it  be  liable  at  all,  depends 
upon  the  construction  to  be  given  section  2714 
of  the  Political  Code,  and  It  Is  upon  that 
section  plaintiff  relies. 

Turning  to  the  section,  it  seems  to  us  that 
Its  true  interpretation  or  meaning  is  not  far 
to  seek.  It  first  provides  for  "the  repair  of 
a  bridge."  The  overseer  of  one  district  may 
give  five  days'  notice  to  an  overseer  of  an 
adjoining  district  to  aid  in  the  repair  of  a 
bridge  in  which  each  is  interested,  and  the 
one  giving  the  notice  may  make  the  necessary 
repairs,  "and  must  be  allowed  a  pro  rata 
compensation  therefor  by  the  board  of  super- 
visors out  of  tb^  road  fund  of  the  defaulting 
district.''  Plainly  this  provision  refers  only 
to  the  repair  of  existing  bridges.  We  do  not 
think  plaintiff's  contention,  made  at  the  argu- 
ment, can  be  maintained,  that  the  bridge  in 
its  original  construction  can  be  treated  as  a 
repair  within  the'  meaning  of  the  statute. 
The  provision  as  to  repairs  stands  out  apart 
from  the  provisions  relating  to  the  construc- 
tion of  new  bridges. 

The  section  then  provides  that  bridges 
crossing  the  boundary  line  between  cities  or 
towns  and  road  districts,  or  between  cities  or 
towns,  may  be  constructed  and  maintained 
by  the  cities  or  towns  and  the  road  district, 
or  by  the  dtles  and  towns  into  which  such 
bridges  extend.  We  can  discover  no  mandate 
here  that  compels  such  construction  of 
bridges.  The  statute  is  permissive,  and  au- 
thorizes the  construction  of  bridges  across 
lines  between  cities  and  towns  and  road  dis- 
tricts. The  section  next  provides  that  such 
bridge  may  be  constructed  by  contract  let  ab 
provided  by  law  by  either  the  town,  city,  or 
county  into  which  such  bridges  extend,  ana 
any  such  town,  city,  or  county  may  contrib- 
ute toward  the  cost  or  maintenance  of  such 
bridge  by  appropriating  for  such  purpose  any 
funds  in  the  treasury  of  such  town,  city  or 
county  not  otherwise  appropriated,  "upon 
such  terms  and  conditions  as  may  be  pre- 
scribed by  ordinance  or  resolution  of  the 
governing  body  of  such  city,  town,  or  county 
aldlug  In  the  construction  or  maintenance  of 
such  bridge."  Clearly,  it  seems  to  us,  no  lia- 
bility attaches  to  an  Interested  city,  town,  or 
county  until  the  governing  body  of  such  dty. 


town,  or  county  has  by  ordinance  or  reso- 
lution prescribed  the  terms  and  conditions 
upon  which  such  contribution  shall  be  made. 
Just  what  is  meant  by  "terms  and  condi- 
tions" which  must  first  be  prescribed  by  or- 
dinance or  resolution  is  not  explained.  It  Is 
not  unreasonable  to  assume  that  this  would 
require  the  governing  body  to  determine 
whether  or  not  there  was  a  necessity  for  a 
bridge  as  well  as  the  kind  and  character  of 
bridge  required  and  its  cost.  But,  whatever 
may  have  been  the  intention  of  the  Legisla- 
ture in  thus  expressing  Its  meaning,  by  no 
course  of  reasoning  can  it  be  said  that  a 
town,  city,  or  road  district  may.  Independent- 
ly of  the  wish  of  the  adjoining  town,  dty,  at 
district,  and  particularly  in  the  face  of  a 
refusal  to  participate  or  pay  any  part  of  the 
cost  of  the  proposed  bridge,  proceed  to  erect 
the  bridge  and  hold  the  nonconsentlng  town, 
dty,  or  county  liable  for  one-half  the  cost 
This  section  of  the  Code  provides  for  com- 
pulsory contribution  for  the  repair  of  exist- 
ing bridges  by  the  Interested  adjoining  dis- 
tricts, but  it  makes  no  similar  provlsIoD  as 
to  the  original  construction  of  bridgesL  To 
Illustrate  our  meaning:  The  boundary  line 
between  tbe  dty  of  Sacramento  and  the  coun- 
ty of  Tolo  is  the  Sacramento  river.  There 
are  now  two  free  bridges  connecting  said 
dty  with  said  county  erected  by  the  Joint 
action  and  at  the  Joint  cost,  in  an  agreed 
proportion,  by  the  dty  and  county,  one  at 
tbe  foot  of  M  street,  and  one  at  the  foot 
of  H  street  We  do  not  think  that  the 
governing  authorities  of  the  dty  of  Sac- 
ramento could  erect  another  bridge  across  the 
river — we  may  say  at  the  foot  of  K  street — 
however  much  it  may  be  desired  by  or  of 
benefit  to  the  dty,  and  hold  the  county  of 
Tolo  liable  for  a  part  of  Its  cost  unless  the 
governing  authorities  of  Yolo  county  had  In 
some  manner  duly  and  legally  autborixed 
the  erection  of  the  bridge.  For  still  greater 
reasons  would  this  be  true  had  Tolo  county. 
In  the  supposed  case,  not  only  failed  to  take 
favorable  action,  but  bad  given  notice  that  it 
would  not  participate-  in  tbe  erection  of  such 
bridge  or  contribute  to  its  cost  The  build- 
ing of  public  roads  and  bridges  is  made  the 
subject  of  statutory  regulation,  and  for  the 
authority  to  build  roads  and  bridges  we  must 
look  alone  to  the  statute.  By  what  we  re- 
gard as  a  strained  and  unwarranted  con- 
struction, appellant  would  read  into  section 
2714  substantially  the  same  authority  to 
build  bridges  and  enforce  compulsory  contri- 
bution as  Is  provided  by  the  section  for  re- 
pairs of  bridges, 

"In  the  absence  of  statute  or  agreement  one 
territorial  subdivision  of  tbe  state  cannot  com- 
pel another  to  assist  it  in  erecting  bridges  over 
their  common  boundaries.  It  is  therefore  a  just 
and  equitable  exercise  of  legislative  discretion 
to  provide  that,  when  the  necessity  or  conveni- 
ence of  travel  renders  advisable  tbe  erection  of 
bridges  over  the  boundaries  between  connties  or 
townships,  each  must  contribute  to  the  expense 
thereof.     Such  statutes  must  be  clear  and  ex- 
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plidt,  and  mast  b«  atrictlr  complied  with  to 
enable  one  county  or  town  to  build  a  bridge  at 
iU  own  expense  and  recover  a  pro  rata  from  the 
other."    6  Cyc.  p.  1062. 

The  courts  have  held  In  numerous  cases 
that  counties,  towns,  and  cities  In  the  mat- 
ter of  building  bridges  over  a  stream  divid- 
ing one  county  or  town  from  another  have 
only  such  powers  as  are  conferred  upon  tbem 
by  statute,  and  that,  where  one  county  has 
determined  that  such  a  bridge  is  necessary, 
and  has  so  notified  an  adjoining  county  and 
requested  the  co-operation  of  the  latter,  no 
liability  is  cast  upon  the  latter  through  its 
neglect  or  refusal  to  join  with  the  former. 
In  dealing  with  this  question  it  was  said, 
among  other  things,  in  Commissioners  of 
Highways  of  Dlmmick  t.  CJommlssloners  of 
Highways  of  the  Town  of  Waltham,  100  lU. 
636: 

"If  the  commissioners  of  one  town  have  the 
power  to  compel  the  commlsaioners  of  another 
town  to  contribute  one-balf  of  the  cost  of  erect- 
ing a  bridge  over  a  stream  on  the  line  of  two 
towns,  without  a  prior  contract  or  agreement, 
by  merely  serving  notice,  there  are  many  cases 
where  a  densely  populated  township  might  bank- 
rupt and  bring  ruin  upon  an  adjoining  town- 
ship containing  but  few  inhabitants  and  a  small 
amount  of  taxable  property.  •  •  •  We  can- 
not believe  such  a  result  was  ever  within  the 
contemplation  of  the  Legislature,  and  yet, 
should  the  construction  of  the  statute  contended 
for  by  appellant  prevail,  snch  results  would 
necessarily  follow. 

That  there  must  be  concert  of  acticm  and 
agreement  between  the  parties  concerned 
neems  to  be  the  principle  running  through  the 
cases  generally.  Harlow  v.  Board  of  Com- 
missioners, 33  Okl.  353,  125  Pac.  449 ;  Wash- 
er v.  BulUtt  County,  110  V.  S.  558,  4  Sup.  Ct 
249,  28  L.  Ed.  249;  Brown  v.  Merrick  Coun- 
ty, 18  Neb.  355,  25  N.  W.  356 ;  Jefferson  Coun- 
ty ▼.  St.  Louis  County,  113  Mo.  619,  21  S.  W. 
217;  Pickens  County  v.  Greene  County,  171 
Ala.  377,  54  South.  998;  McPeeters  et  aL  ▼. 
Blankenship,  123  N.  C.  651,  31  S.  E.  876; 
Board  of  Commissioners  of  Fountain  County 
T.  Board  of  Commissioners  of  Warren  Coun- 
ty, 128  Ind.  295,  27  N.  E.  133.  In  Pickens 
County  V.  Greene  County,  supra,  dealing  with 
the  contention  that  the  commissioners  of  one 
county  may  impose  their  will  upon  the  com- 
missioners of  another  county,  under  the  stat- 
ute in  question,  the  court  said: 

"But  that  construction  of  the  statute  would 
lead  to  some  surprising  results— results  so  at 
variance  with  the  spirit  of  our  institutions  that 
it  may  well  be  doubted  that  the  Legislature  had 
the  power,  if  it  bad  the  purpose,  to  bring  tbem 
about  Certainly  nothing  short  of  an  unequivo- 
cal legislative  declaration  could  induce  us  to 
believe  that  the  Legislature  intended  to  permit 
the  commissioners  of  one  county  to  control  the 
revenue  of  another  on  the  judgment  of  one  that 
the  interests  of  both  will  be  subserved." 

In  Fountain  County  t.  Warren  County,  m- 
pra,  the  court  said: 

"If  the  construction  [of  the  statute]  contended 
for  by  the  appellant  is  to  be  adopted,  we  have 
the  anomalous  case  of  a  tribunal  in  one  county 
serving  summons  in  another  county,  beyond  its 


ordinary  JnriadictioB,  upon  another  tribunal  of 
equal  dignity  and  jurisdiction,  and  entering 
judgment  and  making  orders  against  the  tri- 
bunal so  served,  as  upon  a  default  Certainly  a 
construction  so  much  at  variance  with  our 
general  system  of  laws,  and  followed  by  such 
unusual  consequences,  should  .not  be  adopted 
unless  the  language  used  is  such  as  is  not  sus- 
ceptible of  any  other  reasonable  construction." 

The  concluding  paragraphs  of  section  2714 
confer  no  authority,  but  merely  provide  that, 
when  the  matter  of  building  the  bridge  is  de- 
termined by  the  towns,  cities,  and  counties 
Interested,  as  the  statute  requires,  the  ex- 
pense shall  be  borne  equally  if  they  do  not 
agree  as  to  the  proportion  each  is  to  pay. 
The  provision  as  to  the  proceeds  of  t>ond8 
authorized  to  meet  the  bridge  building  ex- 
pense presupposes  that  the  erection  of  the 
bridge  has  been  authorized  under  the  provi- 
sions of  the  statute.  Section  2713  of  the 
Political  Code,  which  immediately  precedes 
section  2714,  Is  not  without  significance. 
Among  other  things  is  the  following  provi- 
sion: 

"Bridges  crossing  the  line  between  counties 
must  be  constructed  by  the  counties  into  which' 
such  bridges  reach,  and  each  of  the  counties  in- 
to which  anv  such  bridge  reaches  shall  pay  such 
portion  of  tne  cost  of  such  bridge  as  snail  have 
been  previously  agreed  upon  by  the  boards  of 
supervisors  of  said  counties." 

Here  the  necessity  for  joint  action  is  dear- 
ly manifested.  And  we  think  the  same  prin- 
ciple of  joint  and  concurrent  action  pervades 
section  2714. 

The  judgment  is  afBrmed. 

We  concur:  HART.  J. ;  BURNETT,  7. 


(16  Cal.  App.  IM) 
STEPHENS  T.  ANDERSON  et  al. 
(Civ.  2107.) 

(District  Court  of  Appeal,  Second  District,  Oali- 
fomia.    Feb.  7,  1918.) 

1.  Bbokkkb  9=>86(4)— Saues  of  Lakd— Sttiti- 
cienct  of  evidencx. 

Eridence  held  InsufficlAit  to  show  that  plain- 
tiff furnished  a  buyer  for  land,  or  that  he  was 
entitled  to  a  commission. 

2.  Bbokbbs  <s=>64— CoMiiiasioN— BmtDBK  or 
Pkoof. 

Before  an  agent  may  be  said  to  have  earned 
a  commission  for  a  gale  of  land,  he  must  show 
that  he  produced  to  the  vendor  a  purchaser 
ready,  able,  and  willing  to  buy  for  the  price  and 
terms  proposed  by  the  vendor  in  the  agency  con- 
tract 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Eugene  P.  McDanlel,  Judge. 

Action  by  Richard  B.  Stephens,  as  execu- 
tor, substituted  for  C.  M.  Stephens,  deceased, 
against  Nathalie  Anderson  and  Charles  An- 
derson. Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Kendrick  &  Ardls,  of  Los  Angeles,  for  ap- 
pellant Frank  O.  Scherrer,  of  Independence, 
and  J.  H.  Byckman,  of  Los  Angeles,  for  re- 
spondents. 
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JAMBS,  J.  This  action  was  brought  to  re- 
cover a  sum  of  money  alleged  to  have  been 
earned  by  the  plaintiff  In  negotiating  a  Bal6 
of  certain  real  property  owned  by  the  defend- 
ants. Subsequent  to  the  commencement  of 
the  action  C.  M.  Stephens  died  and  his  execu- 
tor was  substituted  as  party  plaintiff.  At 
the  trial,  after  evidence  had  been  introduced 
on  behalf  of  the  plaintiff,  the  trial  Judge, 
agreeable  to  motion  made  by  the  defendants, 
ordered  Judgment  of  nonsuit,  which  was 
thereafter  entered,  ^d  from  which  this  ap- 
peal is  taken. 

It  is  claimed  on  behalf  of  the  appellant 
that  there  was  evidence  to  sustain  the  alle- 
gations of  the  plaintiff's  complaint  It  ap- 
pears from  the  bm  of  exceptions  that  C.  M. 
Stephens  was  the  general  attorney  of  defend- 
ants, particularly  of  Nathalie  Anderson,  'and 
that  in  the  year  1911  defendants  gave  a  writ- 
ten statement  to  said  Stephens,  wherein  they 
particularly  described  certain  real  property, 
and  further  stated: 

"Our  price  for  the  above  two  tracts  is  $25,000 
cash,  or  half  cash  balance  secared  by  mortgage 
payable  at  one  year  at  6  per  cent.  net.  Will  pay 
O.  M.  Stephens  5  per  cent,  commission  on  sale." 

One  Leonls  testified  that  while  acting  as 
agent  for  a  corporation,  which  latter  desired 
to  purchase  the  Anderson  property,  he  called 
upon  C.  M.  Stephens,  knowing  that  the  lat- 
ter had  the  property  for  sale,  and  agreed  oral- 
ly with  said  Stephens  to  take  the  property 
at  the  price  of  $25,000.  He  stated  that  he 
gave  Stephens  a  check  for  $100  to  bind  the 
bargain,  and  was  later  told  by  Stephens,  who 
returned  him  the  check,  that  the  owner  would 
not  accept  the  offer.  Further,  that  Stephens 
told  him  that  he  would  have  to  go  to  Mra 
Anderson  and  buy  the  property  direct  from 
her.  It  appeared  in  testimony  that  subse- 
qnent  to  this  time  other  agents  of  the  corpo- 
ration which  desired  to.  purchase  the  prop- 
erty, acting  upon  the  report  of  Leonls  that 
be  was  unable  to  get  it  through  Stephens, 
took  up  negotiations  with  Mrs.  Anderson  and, 
after  considerable  talk  was  had  backward 
and  forward  and  much  discussion  over  the 
price,  the  corporation  purchased  the  property 
for  the  sum  of  $35,000.  It  was  nowhere 
shown  in  the  testimony  that  Mrs.  Anderson, 
at  the  time  she  dealt  with  the  agents  of  the 
company  to  whom  she  sold  her  property, 
knew  that  the  purchaser  was  a  purchaser 
who  bad  been  found  or  produced  by  Stephens. 

[1, 2]  There  was  no  evidence  that  Stephens 
communicated  to  her  any  offer  to  purcliase 
the  property,  and  in  these  particulars  we 
think  there  was  a  failure  of  proof  necessary 
to  sustain  the  plaintiff's  case.  We  think  the 
rule  is  fundamental  and  well  understood  that 
before  an  agent  may  be  said  to  have  earned 
a  commission  he  la  required  to  show  that  he 
produced  to  the  vendor  a  purchaser  ready, 
able,  and  willing  to  buy  for  tbe  price  and 
upon  the  terms  proposed  by  the  vendor  In 
the  agency  contract    The  alleged  agency  was 


in  no  wise  an  exdnsive  agency,  and  tmder 
the  conditions  shown,  Mrs.  Anderson  had  the 
right  to  deal  independently  with  any  one 
who  desired  to  purchase  directly  from  her. 
While  It  is  true  that  she  did  secure  a  price 
in  excess  of  $25,000,  the  negotiations  which 
led  to  a  consummation  of  the  deal  were  aU 
carried  on  directly  with  her,  and  the  price 
and  terms  of  purchase  were  thus  arrived  at 
We  are  of  the  opinion  that  the  trial  Judge 
was  right  in  ordering  the  Judgment  of  non- 
suit 
The  Judgmsit  la  affirmed. 

We  concur:  CONRS3T,  P.  X;  WOBKS, 
Judge  pro  tern. 

(36  CaL  App.  la) 
ANDERSON  v.  RECORDER'S  OOURT  et  ti. 
(Civ.  2421.) 

(District    Court   of    Appeal,    Second    District 
California.    Feb.  4,  1918.    Rehearing  De- 
nied by  Supreme  Court  April  4, 1918.) 

Affbai.  and  EIrbob  «=>757  (1)— Bbikfs— Suv- 
ficiknot. 
Where  the  only  record  on  appeal  is  in  the 
form  of  a  typewritten  transcript,  and  no  part 
of  it  is  printed  in  the  brief,  as  prescribed  by 
Code  Civ.  Proc.  {  B53c,  the  Judgment  bdow 
must  be  affirmed. 

Appeal  from  Superior  Ck>urt,  Imperial 
County; 'Franklin  J.  Cole,  Judge. 

Certiorari  by  F'red  N.  Anderson,  directed 
to  the  Recorder's  Court,  etc.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

WUllam  Sea,  Jr.,  of  Calezico,  for  appellant 
D.  Ia  Ault,  of  Calexlco,  for  respondent 

PER  CURIAM.  This  Is  an  appeal  from 
a  Judgment  rendered  on  writ  of  certiorari. 
The  only  record  on  file  Is  In  the  form  of  a 
typewritten  transcript.  Appellant  has  not 
complied  with  section  953c  of  the  0>de  of 
Civil  Procedure,  which  provides  that  upon 
such  a  record  the  parties  must  "print  in 
their  briefs,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as  they 
desire  to  call  to  the  attention  of  the  court" 
The  brief  for  appellant  is  absolutely  deflcient 
in  that  no  part  of  the  record  has  been  print- 
ed therein. 

On  the  authority  of  Stewart  v.  Andrews, 
169  Pac  397,  Jones  v.  American  Potash  CV>m 
169  Pac.  397  (decided  October  25,  1917),  Hep- 
ler  V.  Wright  170  Pac.  667  (decided  December 
13,  1917),  and  other  cases  cited  In  those  de- 
cisions, the  Judgment  is  affirmed. 

*^°°°^"        13«  on.   App.  176) 

FONTAINE  et  al.  v.  liACASSIE  el  aL 
(Civ.  2180.) 

(IMstrict  Court  of  Appeal,  First  District  Call- 
fomia.    Feb.  6,  19ia) 

1.  MORKT  Rbceivkd  «=s>18(^  —  SoFFiconrcT 
OF  Evidence. 
Judgment  for  money  had  and  received  is 
sustained  by  the  facta  tliat  plaintiff  furnished 
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defendant  money  to  b«  need  by  her  to  provide 
a  borne  for  plaintiff,  and  shortly  thereafter  de- 
fendant ejected  plaintiS  from  the  house. 

2.  Contracts  «=>200  — 'Rbscissior— Paxiiai. 
Failure  or  Consideration. 

Contract,  whereby  plaintiff  furnished  money 
for  defendant  to  baUd  a  house  to  be  occupied 
by  plaintiff  for  life,  is  entire,  authorizing  re- 
sdssion  under  Civ.  Code,  {  1689,  and  recovery 
of  the  entire  amount,  for  partial  failure  of  con- 
sideration ;  defendant  havmg  soon  ejected  plain- 
tiO. 

3.  MoNRT  Rkceivbd  ®=s>17(1)— Complaint. 

Complaint  for  money  received  need  not  set 
forth  the  entire  contract,  from  breach  of  which 
the  right  arises. 

4.  Propibty  «=>4— Realty  ob  Peksonaltt— 
Aqbeehent— Houses. 

House  built  by  defendant  on  her  land  with 
money  famished  oy  plaintiff  under  agreement 
that  plaintiff  mif;ht  occupy  it  for  life,  unless  it 
was  sold,  in  which  case  plaintiff  should  be  re* 
paid  the  money,  is  not  personal  property,  remov- 
able by  plaintiff  on  ejection  by  defendant. 

Appeal  from  Superior  Coiirt,  Contra  Costa 
County ;  A.  B.  If  cKensle,  Judge. 

Action  by  Emlle  Fontaine  and  another 
against  Simeon  Lacasaie  and  another.  Judg- 
ment for  plain  tuts,  and.  defendants  appeal. 
Affirmed. 

W.  S.  Tinning  and  A.  B.  Tinning,  both  of 
Martinez,  for  appellants.  George  C.  Thrash- 
«r,  of  San  Francisco,  for  respondents. 

BSASLT,  Judge  pro  tern.  Catherine  Fon- 
taine, one  of  the  above-named  plaintiffs,  Is 
the  mother  of  the  defendant  Simeon  Lacas- 
flie,  and  the  latter's  codefendant  is  his  wife, 
who  owns  a  piece  of  land  at  Walnut  Creek 
in  Contra  Costa  county.  In  the  month  of 
December,  1914,  Mrs.  Fontaine,  who  was 
then  unmarried,  furnished  to  Mrs.  Lacassle 
the  snm  <rf  9439.60  with  which  to  build  a 
bouse  on  said  property,  as  the  trial  court 
found,  under  an  agreement  between  them 
that  Catherine  Fontaine  might  occupy  the 
said  bouse  during  her  life,  with  the  proviso 
that  if  the  land  was  sold  before  her  death  by 
Mrs.  Lacassle  she  would  repay  to  her  moth- 
«r-ln-law  the  money  furnished  by  her  for  the 
building  of  the  house.  It  is  further  found 
that  Mrs.  Lacassle  was  to  attend  to  expend- 
ing the  money  In  erecting  the  bouse,  and 
that  she  did  so,  paying  the  bills  with  th^ 
money  so  furnished  by  Mrs.  Fontaine.  The 
building  was  complete  on  January  1,  1916, 
and  the  plaintiffs  occupied  it  thence  until 
the  month  of  December  following,  when  the 
defendants  ordered  them  off  the  premises 
with  threatening  and  violent  lan£:uage,  and, 
as  the  evidence  discloses,  had  Mrs.  Fontaine 
arrested  and  removed  from  the  property  on  a 
charge  of  insanity.  She  never  returned  to 
the  house  thereafter.  The  court  also  fotmd 
that  the  object  of  the  agreement  to  build  the 
bouse  was  to  furnish  a  home  for  Mrs.  Fon- 
taine. The  defendants  on  this  appeal  insist 
that  this  finding  has  no  support  in  the  evi- 
dence, but  the  whole  tenor  of  the  testimony 
supports  it;   and  It  also  speclQcally  appears 


that  when  the  mon^  was  advanced  to  Mrs. 
Lacassle  by  her  mother-in-law  the  latter  had 
become  too  infirm  to  work  in  the  laundry 
where  she  had  been  employed,  that  the  de- 
fendants were  to  charge  her  no  rent,  and 
were  to  furnish  her  with  wood,  water,  and 
milk  free  of  diarge.  From  this — and  indeed 
from  the  entire  evidence— it  may  be  fairly 
inferred  that  the  agreement  itself  under 
which'  the  money  was  furnished  was  that 
Mrs.  Fontaine  should  occupy  the  house  as 
long  as  she  should  live,  unless  the  property 
should  in  the  meantime  be  sold.  This  evi- 
dence certainly  supports  the  finding  attacked. 

[1  ]  The  defendants  also  rely  for  a  reversal 
upon  a  question  of  pleading,  claiming  that 
the  facts  above  set  forth  will  not  support  a 
judgment  for  "money  bud  and  received." 
The  language  of  the  pleading  material  to  this 
question,  to  be  exact,  is  as  follows: 

"That  *  *  *  the  defendant  received  the 
sum  of  $439.50  from  the  plaintiff  for  the  use  and 
benefit  of  plaintiff." 

It  is  plain  from  these  facts  that  the  money 
was  furnished  by  Mrs.  Fontaine  to  Mrs.  La- 
cassle to  be  used  by  the  latter  for  Mrs. 
Fontaine's  benefit,  namely,  to  provide  a  hrane 
for  her  in  her  old  age,  and  that  she  was, 
within  a  comparatively  short  time  after  liay- 
ing  furnished  the  money,  deprived  of  its  .ben- 
efit and  use  by  being  ejected  from  the  house. 
The  view  of  the  trial  court  was  that  this 
evidence  sustains  the  Judgment  With  this 
view  we  are  constrained  to  agree. 

[2]  The  contract  here  was  entire  within 
the  rule  announced  in  the  leading  case  of 
Wooten  y.  Walters,  110  N.  C.  25l,  14  8.  E. 
734,  736,  upon  the  construction  of  entire  and 
divisible  contracts,  a  rule  ai)proved  by  our 
own  Supreme  Court  in  Sterling  v.  Oregory, 
149  Cal.  117,  85  Pac.  805.  In  the  latter  case 
it  was  also  held  that  where  a  contract  Is 
entire  there  is  a  right  of  rescission  thereof 
for  partial  failure  of  consideration  under  sec- 
tion 1689  of  the  Civil  Code.  This  proposi- 
tion is  illustrated  In  this  state  also  by  How- 
lin  T.  Castro,  136  Cal.  606,  69  Pac.  432,  a 
case  of  somewhat  different  nature,  where 
the  facts  were  that  Castro  undertook  to  take 
care  of  Howlln  during  the  remainder  of  the 
latter's  Ufe  in  consideration  of  receiving 
HowUn's  property  at  his  death.  Howlin  de- 
livered a  deed  to  one  Rowling  as  security  for 
the  performance  on  his  part  of  this  agree- 
ment, and  Castro,  after  performing  the 
agreement  on  his  part  for  a  year,  discon- 
tinued doing  so.  The  Supreme  Court  held 
that,  the  contract  being  executory  and  having 
been  broken,  the  plaintiff  was  not  confined  to 
a  remedy  for  damages,  but  might  have  the 
deed  delivered  up  and  canceled  in  an  action 
for  that  purpose,  thus  receiving  back  all  the 
consideration  which  he  had  promised  for  the 
performance  of  Castro's  agreement  to  care 
for  him.  The  ancient  rule  of  the  Court 
of  King's  Bench,  the  fountain  of  common-law 
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pleading,  was  tbat,  where  there  ia  an  entire 
contract,  and  by  defendant's  default  plain- 
tiff could  not  perform  what  he  had  under- 
taken to  do,  he  had  a  right  to  put  an  end 
to  the  whole  contract  and  recover  back  mon- 
ey which  he  had  paid  thereunder.  Giles  v. 
Edwards,  7  Term,  181. 

Lord  Mansfield,  in  Moses  v.  MacFerlaii,  2 
Burr,  1005,  adapted  the  count  for  money  had 
and  received  to  an  action  of  the  character 
of  the  case  of  Mrs.  Fontaine.  Previous  to  the 
decision  of  that  case  a  debt  proved  in  sup- 
port of  this  action  had  always  been  a  debt 
arising  under  the  operation  of  purely  legal 
principles.  In  that  case  there  was  clearly 
no  debt.  Indeed,  the  only  possible  ground 
of  recovery  was  that  it  would  have  been 
inequitable  under  the  circumstances  to  per- 
mit MacFerlan  to  retain  the  money.  The 
real  question,  therefore,  was  whether  a  debt 
sufficient  for  the  puri>ose3  of  an  action  in 
debitatus  assumpsit  might  arise  from  the 
operation  of  purely  equitable  principles.  The 
court  unanimously  answered  the  question  in 
the  affirmative.  Lord  Mansfield  stating  the 
scope  of  the  obligation  as  follows: 

"If  the  defendant  be  nnder  an  obligation,  from 
the  ties  of  natural  justice,  to  refund,  the  law  im- 
plies a  debt,  and  gives  this  action,  founded  in  the 
equity  of  the  plaintiff's  case,  as  it  were  upon 
a  contract.  *  •  *  This  kind  of  equitable  ac- 
tionj  to  recover  back  money  which  ought  not  in 
justice  to  be  kept,  is  very  beneficial,  and  there- 
fore much  encouraged.  It  lies  only  for  money 
which,  ez  sequo  et  bono,  the  defendant  ought  to 
refund.  •  •  •  In  one  word  the  gist  of  the 
action  is  that  the  defendant  upon  the  circum- 
stances of  the  case  is  obliged  by  the  ties  of 
natural  justice  and  equity  to  refund  the  money." 

"From  the  use  of  such  expressions  as  'obliged 
by  the  ties  of  natural  justice  and  equity'  it 
must  not  be  inferred  that  the  right  of  recovery 
in  a  particular  case  is  a  problem  of  moral  phil- 
osophy. Recovery  does  not  depend  upon  the 
trial  judge's  idea  of  justice  in  the  particular 
case,  nor  yet  upon  the  jury's  notion  of  what  is 
right  between  man  and  man.  Here,  as  else- 
wnere,  the  courts  must  be  guided  by  principles 
and  rules  fairly  capable  of  uniform  administra- 
tion. These  must  be  sought  in  the  reports  of 
decided  cases."  7  Modern  American  Law,  p. 
372. 

Here,  as  we  have  seen,  the  courts  of  our 
own  state  have  held  that  an  agreement  such 
as  that  made  by  the  parties  to  this  action 
may,  under  circumstances  such  as  the  trial 
court  found  to  exist  here,  namely,  where  the 
contract  Is  entire  and  the  consideration  has 
partially  failed  by  reason  of  the  default  of 
one  of  the  parties,  be  rescinded  by  the  other 
party,  who  may  then  recover  the  money 
which  he  has  paid  thereunder. 

(31  From  this  discussion  we  think  It  fair- 
ly deduclble  that  in  an  action  such  as  this 
the  plaintiff  need  not  set  forth  the  entire 
contract,  but  may  sue  quasi  ex  contractu 
for  money  had  and  received. 

[4]  It  is  argued  that  the  house  was  per- 
sonal property  and  could  have  been  removed 
by  Mrs.  Fontaine.  The  terms  of  the  agree- 
ment nnder  which  it  was  built  negative  this 


contention,  for  the  intent  of  the  parties  evi- 
dently was  that  it  should  remain  permanent- 
ly on  the  land;  and  the  trial  court  found 
that  M.  B.  Lacassie  retained  the  house  for 
her  own  use  and  benefit 

This  disposes  of  the  points  nrged  In  sup- 
port of  the  appeaL  The  Judgment  is  af- 
firmed. 


We  concur: 
GAN,  J. 


LBNNON,   P.   J.;    KERM- 


(86  Cal.  App.  1S3) 
MASSIE  et  ux.  v.  ELDORADO  GOLD  STAB 
MINING  CO.    (Civ.  2035.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  5,  1918.) 

1.  COBPORATIONB  «=>432(12)— AUTHOBITY  OF 
PBESIDENT— SlONINO  NOTKS  —  BaFFICIBHCT 
OF  EVIOENCK. 

In  an  action  on  notes  against  a  corporation, 
evidence  held  insufficient  to  show  authority  in 
the  former  president  of  the  company,  who  sign- 
ed, to  bind  the  company  by  the  execution  of 
promissory  notes. 

2.  Corporations  &=>426(4}— Act  or  Putai- 
DENT— Ratification. 

The  determination  of  a  mining  company's 
board  of  directors  that,  In  the  event  the  mine 
became  productive  and  no  change  of  mind  was 
had  upon  the  matter,  they  might  take  care  of 
notes  given  to  lenders  to-  the  company  by  its 
former  president,  unauthorized  to  borrow  and 
execute  notes,  was  not  a  ratification  of  the 
president's  act,  nor  the  making  of  a  new  con- 
tract 

Appeal  from  Snpertor  Coart,  Los  Aogdet 

County:  George  H.  Cabanlss,  Judge. 

Action  by  John  Massle  and  Lou  Massie,  hus- 
band and  wife,  against  the  Eldorado  Gold 
Star  Mining  Company,  a  corporation.  From 
Judgment  for  plaintiffs,  and  an  order  deny- 
ing motion  for  new  trial,  defendant  appeals. 
Reversed. 

G.  W.  Wickllffe,  of  Los  Angeles,  for  appel- 
lant Randall  &  Bartlett,  of  Los  Angeles, 
for  respondents. 

JAMES,  J.  This  appeal  was  taken  by  de- 
fendant from  the  Judgment  and  from  an  or- 
der denying  defendant's  motion  for  a  new 
trial.  On  the  evidence  as  shown  by  the  bill 
of  exceptions,  we  are  of  the  opinion  that  the 
Judgment  cannot  be  sustained;  and  it  will 
be  unnecessary  to  notice  particularly  errors 
assigned  by  appellant  which  do  not  refer  to 
the  question  of  the  insufficlen<7  of  the  evi- 
dence to  Justify  the  decision  of  the  court 

[1]  Plaintiffs  sued  upon  two  promissory 
notes  alleged  to  have  been  executed  by  the 
defendant,  each  for  the  sum  of  9500;  the 
first  alleged  to  be  of  date  May  16,  1910,  and 
the  second  of  June  16, 1910,  each  payable  one 
year  after  date,  with  interest  at  the  rate  of 
7  per  cent  per  annum.  It  was  alleged  that 
plaintiffs  were  not  in  irassession  of  the  prom- 
issory notes  at  the  time  suit  was  brought,  but 
that  they  were  Informed  and  believed  that  the 
same  were  in  possession  of  the  defendant   The 
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defendant  by  answer  spedflcally  denied  the 
making  of  the  promissory  notes  and  denied 
that  it  bad  possession  of  any  notes.  It  appear- 
ed that  at  the  time  the  notes  were  alleged  to 
have  been  made  one  Sims  was  president  of 
the  defendant  company.  Plaintiff  Lou  Massle 
testified  that  Kims  borrowed  the  money  from 
ber  and  her  husband,  the  coplnintifT.  THien 
aslied  by  whom  tbe-flrst  note  was  signed,  she 
answered  that  It  was  slfcned  by  "Sims."  As 
to  the  second  note,  the  following  interroga- 
fcry  was  put  to  her:  "And  this  second  note, 
.be  one  dated  June  18,  1910,  or  thereatLOUts, 
'Wtis  signed  the  same  as  the  other  note,  or 
sigaed  as  president  of  the  ESdorndo  Gold 
Stfc"  Mining  Company?"  to  wlilch  the  witness 
answered,  "Yes,  sir."  Sims  testified  as  a  wit- 
ness, and  stated  that  he  borrowed  the  money 
and  signed  the  notes  with  his  own  name,  add- 
ing thereto  the  words:  "President  of  Eldora- 
do Gold  Star  Mining  Company."  He  gave 
no  testimony  as  to  any  alleged  particular 
authority  given  him  by  the  company  to  bor- 
row money.  Later  in  his  testimony  he  added 
that  the  notes  had  also  been  signed  by  the 
secretary  of  the  company.  When  asked  what 
was  done  with  the  money^he  said: 

"Tlie  first  mnney,  there  was  a  writing  desk, 
typewriter,  carpet,  some  little  fixtures  we  bad 
there,  went  down  to  the  mine  twice,  carried 
down  parties  twice  to  inTestigate,  to  take  out 
stock  with  the  company,- and  of  course  that  cost 
money.  Q.  Do  yua  know  how  the  second  $500 
was  used?  A.  Pretty  much  the  same  way.  We 
were  trying  to  get  started,  and  the  money  did 
not  last  very  long." 

Plaintiff  John  Massle  testified  that  he  at 
one  time  demanded  payment  of  the  full 
amount  of  the  notes  from  one  Folke,  secretary 
of  the  company,  and  that  Folke  gave  blm  a 
note  which  was  In  form  a  statement  reading 
as  follows: 

September  25,  1011. 
ddorsdo  Gold  Star  Mining  Company  to  John 
Massie,  Dr. 

Sept  26.    To  2  notes 11,000.00 

"cash&inst 319.00 


$1,319.00 
The  foregoing  statement  constitutes  the 
snbstance  of  all  the  material  testimony  intro- 
duced on  behalf  of  the  plaintiffs.  From  that 
testimony  it  is  very  clear  indeed  that  no 
authority  was  shown  in  Sims,  as  president  of 
defendant  corporation,  to  bind  the  corpora- 
tion by  the  execution  of  promissory  notes. 
Black  V.  liarrlson  Home  Co.,  155  CaL  121,  99 
Pac.  404. 

i:]  The  claim  that  the  act  of  Sims  was 
ratified  must  rest  wholly  upon  the  transac- 
tion which  resulted  in  the  giving  of  the  al- 
leged statement  of  account  as  above  quoted. 
Tne  secretary  of  the  defendant  was  sworn  as 
a  witness  on  the  latter's  behalf.  This  wit- 
ness, without  objection,  testified  that  be  had 
examined  <tbe  minutes  of  the  corporation, 
which  contained  a  full,  true,  and  correct  re- 
port of  the  meetings  of  the  board  of  directors, 
and  had  found  no  record  of  any  action  taken 


on  behalf  of  the  board  authorizing  the  making 
of  the  promissory  notes  here  sued  upon.  The 
secretary  testified  positively  that  the  board 
"had  never  authorized  any  loan  of  that  char- 
acter." He  testified  that,  at  one  of  the  meet- 
ings subsequent  to  the  date  of  the  maturity 
of  the  notes,  a  Mr.  Shields,  by  request  of  the 
plaintiffs,  made  a  statement  to  the  board  of 
directors  regarding  the  borrowing  by  Sims 
of  the  plaintiffs'  money,  and  the  witness  then 
stated: 

"The  board  had  considered  the  matter,  they 
said.  Well,  we  are  not  entitled  to  pay  it,  be- 
cause we  didn't  l>orrow  it  and  did  not  use  it; 
but  as  yon  are  old  people,  and  you  let  bim  have 
tiie  money  individually,  when  the  mine  gets  on  a 
productive  basis  we  will  try  and  take  care  of  it. 
We  will  have  our  secretary  make  an  entry,  so 
when  we  get  on  a  productive  basis  we  can  loolt 
after  yon  if  we  so  choose." 

It  was  upon  this  authority  that  the  secre- 
tary made  the  statement  of  account  which 
has  before  been  referred  to.  Plainly  the  de- 
termination of  the  board  of  directors  that 
they  might,  in  the  event  the  mine  became 
productive  and  no  change  of  mind  was  bad 
upon  the  matter,  "take  care"  of  the  notes,  in 
no  sense  amounted  to  a  ratification  of  the 
act  of  Sims,  nor  the  making  of  a  new  con- 
tract There  was  no  claim  made  by  plain- 
tiffs that  any  express  authority  had  be«i 
granted  to  Sims  to  borrow  money  on  behalf 
of  the  corporation.  The  testimony  given  by 
the  secretary  was  in  no  wise  disputed  or  con- 
tradicted. Upon  the  record,  we  think  the 
decision  of  the  court  Is  without  sumdent  evi- 
dence to  support  it. 

The  Judgment  and  order  are  reversed. 

We  concur:  CONHET,  P.  J.;  WORKS, 
Judge  pro  tem. 

(M  cai.  App.  171) 

SMITH  T.  MBADH5.    (Civ.  2085.) 

(District    Court    of   Appeal,    Second    District 

Oaiifomia.     Feb.  6,  1018.    Rehearing  Denied 

March  8,  1918.     iJenied  by  Supreme  Court 

April  1,  1918.) 

1.  Appeal  and  Ebrob  ®=>671(1)— Rxview— 
Appeal  on  JtrDOUENT  Koll  —  Questions 
Pbesented. 

Where  the  findings  of  fact  made  by  the 
court  are  sufficient  to  support  the  Judgment,  no 
further  point  is  presented  which  can  l>e  deter- 
mined on  appeal  on  the  judgment  roll  and  brief 
bill  of  exceptions. 

2.  Appeal   and   Ebrob   ®5>719(6)— Recobd— 

ASSIUNMENTS   OF  KBBOB— .\ECEU8XTY. 

Where  the  bill  of  exceptions  contains  no 
assignment  of  error,  no  point  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  decision 
can  be  considered  in  view  of  Code  Civ.  Proc.  | 
048,  providing  that  when  the  exception  is  to  tJie 
verdict  or  decision  upon  the  ground  of  the  in- 
sufficiency of  the  evidence  to  justify  it,  the  ob- 
jection must  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leslie  B.  Hewitt,  Judge. 

Action  by  W.  O.  Smith  against  A.  J. 
Meade.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 
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Blcksler,  Smitb  ft  Parke,  of  Los  Angeles, 
for  appellant.  Avery  &  Frendi,  of  Loa  An- 
geles, for  respondent. 

JAMES,  J.  [1]  Tbls  appeal  Is  one  ta^en 
from  a  judgment  entered  in  favor  of  the  de- 
fendant. It  Is  presented  on  the  Judgment 
roll  and  a  brief  bUl  of  exceptions.  The  ac- 
tion was  upon  a  promissory  note  executed  by 
a  corporation  of  which  the  defendant  was 
treasurer,  the  payment  of  which  note  was 
guaranteed  In  writing  by  the  defendant  Re- 
covery was  sought  against  the  defendant  by 
reason  of  his  contract  of  guaranty.  In  the 
complaint  it  was  alleged  that  subsequent  to 
the  maturity  of  the  promissory  note  referred 
to,  a  note  and  draft  were  received  by  plaln- 
tifCs  assignor,  the  payee  of  the  first  note, 
which  last  note  and  the  draft,  it  Is  alleged  In 
the  complaint,  "were  forwarded  to  plaintiff's 
assignor  to  satisfy  and  liquidate  the  note 
sued  upon  herein."  A  further  allegation  fol- 
lowed, showing  that  attempts  had  been  made 
to  coUect  the  second  note  and  draft,  which 
attempts  were  unsuccessful;  and  It  was  al- 
leged that  the  second  note  and  draft  were 
valueless,  and  that  the  corporation  maker 
was  insolvent  The  answer  admitted  all  of 
the  facts  alleged,  except  It  contained  a  denial 
of  nonpayment  of  the  note  sued  upon,  and 
alleged  affirmatively  that  the  same  had  been 
wholly  paid  and  satisfied.  The  court  made 
its  findings  sustaining  the  defense  vf  pay- 
ment The  findings  were  sufficient  in  form 
and  substance  to  support  the  Judgment  which 
followed.  The  bill  of  exceptl<xis  contains  a 
copy  of  an  affidavit  made  by  a  representative 
of  the  payee  corporation.  It  appears  to  have 
been  stipulated  that  this  affidavit  might  be 
used  as  evidence  In  the  case.  The  affidavit 
contains  a  narrative  of  the  transactions  had 
regarding  the  making  of  the  several  instru- 
ments referred  to.  There  appears  to  have 
been  no  other  evidence  offered  on  behalf  of 
either  party  at  the  trial.  As  the  findings  of 
fact  made  by  the  court  were  sufficient  to 
support  the  Judgment,  no  further  x)otnt  Is 
presented  which  can  be  determined  by  an 
examination  of  the  Judgment  roll. 

[2]  The  chief  contention  of  appellant  re- 
fers to  the  matter  of  the  Insufficiency  of  the 
evidence  to  sustain  the  findings.  The  blU  of 
exceptions  contains  no  assignment  of  error, 
either  in  general  or  particular  terms.  Upon 
this  state  of  the  record,  counsel  for  respond- 
ent insist  that  no  point  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  decision  can 
be  here  considered,  and  with  this  contention 
we  must  agree.  Section  618,  Code  of  Civil 
Procedure,  provides  that: 

"When  the  exception  is  to  the  verdict  or  deci- 
sion, upon  the  ^ound  of  the  insufficiency  of  the 
evidence  to  justify  it  the  objection  must  specify 
the  particulars  in  which  each  evidence  is  al- 
legea  to  be  Insufficient     ♦     •     • " 

In  Swift  T.  Occid^ital  Mining,  etc.,  Co., 
141  Cal.  161,  74  Pac.  700,  it  is  said: 


"The  substance  of  all  these  decidons  ia  that 
the  object  of  the  rale  requiring  these  specdfica- 
tions  is  first  to  shorten  the  statement  of  the 
evidence  by  excluding  everything  irrelevant  to 
the  specified  fact;  and,  second, -to  notify  the  op- 
posing party  of  the  particular  finding  called 
in  question,  in  order  that  he  may  see  that  the 
statement  fairly  and  fuUy  presents  the  evidence 
bearing  upon  that  particular  matter." 

It  has  been  repeatedly  held  that  in  the  ab- 
sence of  any  specification  pointing  out  where- 
in the  evidence  is  insufficient  to  sustain  the 
decision,  no  review  can  be  had  on  appeal  of 
that  particular  matter.  Hawl^  t.  Harring- 
ton, 152  Cal.  188,  92  Pae  177;  Meek  y.  South- 
ern California  By.  Co.,  7  CaL  App.  606,  95 
Pac.  166 ;  Millar  v.  Millar  et  al.,  167  Pac.  394. 

For  lack  of  error  shown  by  the  record,  it 
follows  that  the  Judgment  should  be  affirmed. 

The  Judgment  is  affirmed. 

We  concur:  CONREY,  P.  J.;  WOBES, 
Judge  pro  tem. 


(S8  OaL   Apit.  Un 
BISSIG  ▼.  JOHNSTON  ORGAN  ft  PIANO 
MFG.  CO.    (Civ.  2109.) 

(District   C!ourt    of   Appeal,    Second    District; 

OallEomia.     Feb.  4,  1918.     Rehearing  Do- 

nied  by  Supreme  CJourt  April  4,  1918.) 

PLBAnino  9=>258(5)— AxEifniacNT— liKAVz. 

Defendant's  answer  in  an  action  on  a  note 
denying  the  alleged  consideration,  but  insuffi- 
ciently denying  the  execution,  his  motion  for 
leave  to  amend,  accompanied  by  sufficient 
amended  answer,  made  pending  motion  for  jude- 
ment  on  the  pleadings,  should  have  been  al- 
lowed. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Fred  H.  Taft,  Judge. 

Action  by  Vincent  Blsslg  against  the  John- 
ston Organ  &  Piano  Manufacturing  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  and  rehearing  denied. 

Frank  Bryant,  of  Los  Angeles,  for  appel- 
lant Carter,  Klrby  &  Henderson,  of  Los 
Angeles,  for  respondent 

CONRET,  P.  J.  The  defendant  appeals 
from  a  judgment  which  was  rendered  pursu- 
ant to  an  order  granting  a  motlMi  for  judg- 
ment on  the  pleadings.  The  complaint, 
which  was  verified,  alleged  that  on  the  17th 
day  of  September,  1913,  defendant  was  in- 
debted to  plaintiff  in  the  sum  of  $1,000,  and 
that  as  evidence  of  said  indebtedness  defend- 
ant executed  and  delivered  to  plaintiff  on 
that  day  the  described  note.  The  answer 
contains  an  evasive  and  insufficient  denial  of 
the  execution  of  the  note,  and  we  will  assume 
that  the  note  was  executed  and  delivered  as 
alleged.  But  the  answer  does  specifically 
and  in  sufficient  terms  deny  that  on  Septem- 
ber 17,  1913,  or  at  any  time,  the  defaidant 
was  indebted  to  the  plaintiff  in  the  sum  of 
$1,000  or  at  all. 

If  the  complaint  had  alleged  the  exe- 
cution of  the  note  without  specifying  the  fact 
of    pre-existing    indebtedness    and    without 
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stating  that  the  note  was  given  aa  evidence 
of  such  Indebtedness,  we  tbink  that  defend- 
ant's denial  that  it  was  Indebted  to  the  plain- 
tiff wonld  have  raised  no  Issue,  for  It  would 
have  been  merely  a  denial  of  a  conclusion  of 
law,  and  would  not  have  been  equivalent  to 
an  assertion  that  the  note  was  given  without 
consideration.  Bnt  the  allegations  of  the 
complaint  relied  npon  snch  pre-existing  in- 
debtedness as  Qonstituting  the  sole  considera- 
tion for  the  execution  of  the  note.  The  de- 
fendant was  entitled  to  meet  the  case  as  al- 
leged. By  denying  the  existence  of  the  in- 
debtedness and  by  denying  that  the  note  was 
executed  as  evidence  of  such  indebtedness, 
the  issue  tendered  by  the  plaintiff  was  accept- 
ed. In  this  condition  of  the  pleadings  the 
plaintiff  was  not  entitled  to  judgment  with- 
out proof  that  the  only  claimed  consideratlOQ 
for  the  note  did  in  fact  exist. 

While  the  motion  for  Judgment  on  the 
pleadings  was  pending,  the  defendant  moved 
for  leave  to  file  an  amended  answer,  whldk, 
as  offered,  .was  undoubtedly  sufficient  to  raise 
Issues  upon  which  a  trial  would  have  been 
necessary.  Under  the  circumstances  this 
amendment  should  have  been  permitted. 

The  Judgment  Is  reversed. 

We  concur:  JAMXS,  J.;  WOBKS.  Judge 
pro  tern. 

Opinion  of  Supreme  Court  "Denying  Rehearing. 

PER  CURIAM.  In  denying  the  appUcation 
for  a  hearing  in  this  court  after  dedaton  by 
the  District  Court  of  Appeal  of  the  Sectmd 
Appellate  District  we  deem  it  proper  to  say 
that  we  do  so  on  the  ground  last  stated  in  the 
opinion,  viz. :  That  the  trial  court  erred  in  re- 
fusing to  allow  an  amended  answer  to  be  fil- 
ed. This  being  a  case  within  the  appellate 
Jurisdiction  of  the  District  Court  of  Appeal, 
as  declared  by  the  Constitution,  the  rules  ex- 
pressed by  us  in  such  cases  as  Rauer's  Law, 
etc.,  Co.  V.  Berthiaume,  21  CaL  App.  675, 
182  Pac.  883,  govern. 

CM  CrL  App.  ut) 

SOLOMON  V.  JUSTICES'  COURT  OF  LOS 
ANGELES  TP.,  LOS  ANGELES  COUN- 
TY, et  aL     (Civ.  2473.) 

(District  Court  of  Appeal,  Second  District,  Oal- 
ifomia.     Feb.  6,  1918.)  _ 

1.  Appial  and  Ebbob  €=3757(l)--BtrBDEN  TO 
Show  Ebbob— Absencb  of  Points. 

As  it  is  incumbent  on  an  appellant  to  make 
an  affirmative  showing  that  the  trial_  court  has 
committed  error  before  he  can  be  relieved  from 
the  effects  of  the  judgment,  judgment  will  be 
affirmed  where  there  is  on  file  only  a  typewrit- 
ten clerk's  transcript  setting  forth  the  judg- 
ment roll  in  the  action,  and  no  points  and  au- 
thorities in  support  of  the  appeal  nave  ever  been 
filed. 

2.  Costs  «=>2B(HX).  —  Fbtvolous  Affbai>- 
Daxaocb. 

Where  the  appeal  is  frivoloos,  respondents. 
In  addition  to  any  costs  recoverable  Dy  them, 
may  recover  damages. 


Appeal  from  Superior  Court,  Los  Angeles 
County;  Grant  Jackson,  Judge. 

Action  by  Irl  Solomon  against  the  Justices' 
Court  of  Los  Angeles  Township,  Los  Angeles 
County,  State  of  California,  Harlan  G.  Pal- 
mer, Justice  of  the  Peace  of  such  court,  and 
Giacchino  Giangregorio.  From  Judgment 
for  defendants,  plalntifl  appeals.     Affirmed. 

Irl  Solomon,  of  Los  Angeles,  la  pra  per. 
Carter  ft  Torchla,  of  Los  Angeles,  for  re- 
spondents. 

PER  CURIAM.  [1,2]  This  is  an  appeal 
from  a  Judgment  entered  after  the  sustain- 
ing of  a  demurrer  to  a  complaint  without 
leave  to  amend.  There  is  on  file  a  typewrit- 
ten clerk's  transcript  setting  forth  the  Judg- 
ment roll  in  the  action,  but  no  points  and  au- 
thorities in  support  of  the  appeal  have  ever 
been  filed.  As  It  is  Incumbent  npon  an  ap- 
pellant in  any  case  to  make  an  affirmative 
showing  that  the  trial  court  has  committed 
error  In  the  case,  before  he  can  be  relieved 
from  the  effects  of  the  Judgment  appealed 
from,  the  Judgment  is  affirmed.  As  it  ap- 
pears to  us  that  the  appeal  is  frivolous,  the 
respondents,  in  addition  to  any  costs  recov- 
erable by  them  because  of  the  affirmance  of 
the  Judgment,  shall  have  and  recover  from 
the  appellant  the  sum  of  $60  as  damages. 

(36  Cal.  App.  206) 

OURRAN  T.  WILSON.     (Qv.  2120.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  7,  1»18.  Rehearing  Denied 
March  8.  1S18.  Denied  by  Supreme  Court 
April  4,  1918.) 

1.  BlI.La  AND  NOTKS  «S3496<3)— ACTION  BT 
INDOBSES— INDOBSEMKNT   BT   PAYEE— PBOOFj 

In  an  action  on  a  note  by  plaintiff,  alle^eo 
indorsee,  for  value  before  maturity,  where  in- 
dorsements were  denied,  it  was  essential  for 
plaintiff  to  prove  the  indorsement. 

2.  Evidence  «s>370(3)— Doouuxntabt— Iden 

TIFICATION— AUTHOaiTT  OF  INDOBSEMENT  BT 
PaTEE— COBPOBATE    AOENT. 

A  written  instrument,  purported  to  have 
been  executed  by  payee  corporation,,  and  pur- 
porting to  authorize  S.  to  receive  notes  and  in- 
dorse and  discount  the  same,  was  inadmissible 
to  establish  the  authenticity  of  indorsement  by 
S.  for  the  corporation,  where  neither  the  in- 
stmment  nor  the  signatures  attached  thereto 
were  identified  by  any  witness. 

3.  Depositions  «=»90— Use  is  OivtL  Cases— 
Pbesence  of  Witness. 

In  an  action  on  note  by  plaintiff,  alleged 
indorsee,  for  value  before  maturity,  the  deposi- 
tion of  one  not  a  party,  but  to  whom  note  had 
been  indorsed  by  original  payee,  was  inadmissi- 
ble in  the  absence  of  a  showing  as  to  the  ex- 
istence of  conditions  set  forth  in  Code  Civ. 
Proc.  i  2021,  providing  for  use  of  depositions 
only  where  attendance  of  witnesses  cannot  be 
procured,  etc. 

4.  Bills  and  Notes  «=>497(1)— Holdeb  in 
Due  Coubsb— Pbbsukption. 

While  the  effect  of  a  blank  indorsement  is 
to  make  a  negotiable  note  payable  to  bearer, 
the  presumption  cannot  he  invoked  in  favor  of 
plaintiff  indorsee  that  by  such  indorsement  he 
acquired  the  note  free  from  equities. 
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5.  Bills  and  Notes  «=>487(8)— Bona  Fisk 
PcBCHASEB— Proof. 
Before  the  defense  of  fraud  could  be  cut  off, 
it  was  incumbent  on  plaintiff  indorsee  to  show 
that  be  acquired  the  note  for  value  before  ma- 
turity. 

Appeal  from  Superior  Oonrt,  L>08  Angeles 
County;    Stanley  A.  Smith,  Jndge. 

Action  by  William  M.  Curran  against  Mrs. 
iCydla  A.  Wilson.  Judgment  tor  plaintiff, 
and  defendant  appeals.    Reversed. 

Anderson  &  Anderson  and  Victor  T.  Wat- 
kins,  all  of  Los  Angeles,  for  appellant.  Hock- 
er,  Morris  &  Austin  and  Hocker  &  Austin, 
all  of  Los  Angeles,  for  respondent. 

JAMES,  J.  Appeal  from  a  Judgment  en- 
tered against  the  defendant  The  action 
was  upon  a  promissory  note,  the  text  of 
which  is  set  out  In  the  complaint  as  follows : 
"$500.00.         Pomona,  CaL,  March  Ist,  IMS. 

"Sixty  days  after  date,  (without  grace)  I 
promise  to  pay  to  the  order  of  Silent  Engine 
Co.  five  hundred  dollars  for  value  received  with 
interest  at  7  per  cent  per  annum  from  Mch. 
let,  1915,  until  paid  botn  principal  and  inter- 
est payable  only  in  United  States  gold  coin. 

"Payable  at  First  National  Bank,  Pomona, 
Cal.  Mrs.  LydU  A.  Wilson. 

"No.   Due " 

Indorsements  on  back : 
"Silent    Engine   Co.,    Bradford    Stein,    Gen. 
Mgr.  T.  Carter  Doremns." 

It  was  further  alleged  in  the  complaint 
that  before  maturity,  for  a  valuable  con- 
sideration, the  note  was  indorsed  and  deliv- 
ered to  Doremus,  who  thereafter,  before  ma- 
turity and  for  a  valuable  consideration,  in- 
dorsed the  same  to  the  National  Surety  Com- 
pany. It  was  then  alleged  "that  thereafter 
said  note  was  transferred  and  delivered  by 
said  National  Surety  Company  to  the  plaintiff 
herein."  A  sufficient  allegation  of  nonpay- 
ment appears  In  the  complaint.  In  the  an- 
swer the  defendant  made  denial  of  the  alle- 
gations as  to  the  indorsements  made  on  the 
note  and  the  transfer  thereof  in  the  following 
form: 

"Alleges  that  she  has  no  information  or  belief 
sufficient  to  answer  the  allegations  of  the  sec- 
ond parngraph  thereof  and  for  want  of  such 
information  and  belief,  or  either,  and  upon  that 
ground  denies  that  before  maturity  or  for  a  val- 
uable consideration,  or  at  all,  said  note  was  in- 
dorsed, or  at  all  delivered  to  T.  Carter  Doremus, 
or  that  thereafter  or  before  maturity,  or  for  a 
valuable  consideration,  or  at  all,  said  note  was 
indorsed  or  delivered  by  said  T.  Carter  Doremus 
to  the  National  Surety  Company,  or  that  there- 
after or  at  all  said  note  was  transferred  or  de- 
livered by  said  National  Surety  Company  to  the 
plaintiff  herein," 

A  special  defense  was  set  up  by  the  defend- 
ant showing  fraud  In  the  obtaining  of  the 
note  by  the  payee,  and  praying  that  Judgment 
be  denied  to  the  plaintiff.  Plaintiff  offered 
the  note,  with  the  indorsements  made  there- 
on, in  evidence,  to  which  objection  was  made 
and  overruled.  Without  calling  a  witness,  a 
written  document  was  then  offered  and  re- 
ceived by  the  court,  which  purported  to  have 


been  executed  by  the  corporation  payee  at 
the  note  by  Its  president  and  secretary,  with 
corporate  seal  attached.  Objection  was  made 
to  the  reception  of  this  document  and  this 
objection  was  also  overruled.  The  plaintiff 
thereupon  offered  in  evidence  the  deposition 
of  Doremns,  wherein  Doremus  gave  testimo- 
ny showing  that  be  sold  to  the  payee  of  the 
note,  16  days  after  its  date,  an  automobile, 
and  took  as  part  payment  the  note  in  suit 
He  further  testified  that  he  assigned  the 
note  later  to  the  National  Surety  Company 
In  payment  of  a  debt  owing  to  the  corporation 
by  his  mother.  Objection  was  made  to  the 
introduction  of  the  deposition  and  to  partic- 
ular parts  thereof.  The  general  objection 
was  first  made  that  the  deposition  was  not  ad- 
missible for  the  reason  that  it  was  not  shown 
that  the  attendance  of  Doremus  as  a  witness 
at  the  trial  could  not  be  secured.  Thia  ob- 
jection was  overruled.  Plaintiff  having  rest- 
ed his  case,  defendant  was  called  to  the  wit- 
ness stand,  and  counsel  sought  to  elicit  from 
her  the  details  of  the  transaction  in  which 
the  note  was  given  as  sustaining  the  special 
defense  made  by  the  answer.  This  testimony 
was  objected  to  on  the  ground  that  It  had 
been  shown  that  Doremus  had  obtained  the 
note  before  maturity  for  value  and  without 
knowledge  of  the  transaction  Involved  In  the 
making  of  the  note.  The  objecdon  was  sus- 
tained. The  court  thereupon  ordered  Judg- 
ment In  favor  of  the  plaintiff. 

[1,2]  It  wlU  be  noted  that  there  was  no 
testimony  showing  any  indorsement  to  have 
been  made  by  the  National  Surety  Compa- 
ny to  the  plaintiff  herein,  and  that  the  alle- 
gation of  the  complaint  was  merely  that  the 
note  had  been  transferred  and  delivered  by 
that  surety  company  to  the  plaintiff  herein. 
In  our  opinion.  It  was  first  essential  for  tbe 
plaintiff  to  prove  tbe  Indorsement  of  the 
payee.  The  Indorsement  appeared  In  the 
terms  set  out  above,  and  the  first  evidence 
tending  to  establish  the  authenticity  of  that 
indorsement  was  the  written  document  re- 
ferred to  hereinbefore  purporting  to  have 
been  executed  by  the  Silent  Engine  Company, 
and  which  puri>orted  to  authorize  Stein  to 
"receive  moneys,  notes,  checks- and  indorse 
and  discount  same ;  to  take  subscriptions  for 
stock,  make  contracts  and  issue  evidences  of 
indebtedness."  This  document  was  not,  nor 
were  the  signatures  attached  thereto,  identi- 
fied in  any  way  by  the  testimony  of  any  wit- 
ness and,  under  tbe  objection  made  by  the 
defendant,  we  think  was  inadmissible.  The 
case  of  Burnett  v.  Lyford,  93  Cal.  114,  28 
Pac.  855,  shows  a  case  different  on  the  facts; 
the  court  there  declaring  only  that  where 
no  objection  was  made,  the  seal  of  the  corpo- 
ration affixed  with  the  signatures  would  pri- 
ma fade  be  proof  of  the  regularity  of  the 
execution  of  the  document  Neither  was 
there  evidence  showing  that  Stein  was  the 
general  manager  of  tbe  payee  of  the  note. 


«=»FoT  oUier  gmu  see  uma  topic  and  KBT-NUMBBB  in  all  Key-NumlMMd  DtgasU  ua*  Indua* 


Digitized  by 


Google 


Cal.) 


FICEES  T.  BASER 


819 


[3, 4]  Bat  It  Is  said  that  In  tbe  testimony 
given  by  deposition  Doremna  furnished  evi- 
dence showing  the  regnlarity  of  the  transfer 
by  tbe  payee  of  the  note  to  him.  Doremus 
was  not  a  party  to  the  acticxi.  His  deposi- 
tion was  not  admissible,  unless  some  show- 
ing was  made  as  to  the  existence  of  condi- 
tions set  forth  in  section  2021,  Cktde  of  Civil 
Procedure. 

Tbe  witness  in  his  answers  showed  that  at 
tbe  time  of  making  the  note  he  was  a  resi- 
dent of  Los  Angeles,  and  gave  no  testimony 
showing  that  any  change  of  residence  had 
been  made  afterward.  As  we  have  noted, 
there  was  no  testimony  showing  facts  regard- 
ing the  transfer  of  the  note  from  the  Nation- 
al Surety  Company  to  this  plaintifT,  and  no 
indorsement  made  by  the  Surety  Company 
appeared  upon  the  note.  If  we  were  to  as- 
sume, without  proof,  that  tbe  Indorsements 
of  the  payee  corporation  and  Doremns  were 
regularly  made,  it  might  i>erhaps  t>e  further 
presumed  that  by  the  production  of  the  note 
from  the  hands  of  the  plaintUI,  ownership 
would  be  implied.  Plaintiff,  however,  as- 
sumed, and  we  think  rightly,  that  It  was 
essential  to  his  case  to  show  the  indorsement 
of  the  note  by  the  payee;  but  he  failed  to 
furnish  the  court  with  competent  evidence 
to  establish  tbe  fact. 

[5]  We  may  add  further  that,  while  it  has 
been  held  that  tbe  effect  of  an  indorsement 
in  blank  is  to  make  tbe  note  payable,  not 
as  an  indorsee  strictly,  but  as  to  bearer 
(Eames  v.  Crosier,  101  Oal.  260,  36  Pac.  873), 
we  do  not  believe  that  the  presumption  can 
be  invoked  in  favor  of  this  plaintiff  that  he 
acquired  the  note  in  such  a  manner  as  to 
free  it  from  equities  existing  in  favor  of  the 
defendant  We  are  of  the  opinion  that  it 
was  incumbent  upon  the  plaintiff  to  show  that 
he  acquired  the  note  for  value  before  matu- 
rity, before  the  right  of  the  defendant  to  urge 
ber  special  defense  of  fraud  would  be  cut  off. 

Tbe  Judgment  Is  reversed. 

We  concur:  CONBBT,  P.  J. 5  WORKS, 
Judge  pro  tem. 

(3t  Cal.  App.  129) 

FICKES  et  al.  v.  BAKER  et  aL    idr.  1788.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifomU.     Feb.  4,  1918.) 

1.  Retobmation  of  Instbtjioints  «=98— Vol- 
untabt  convetances. 

A  Toluntary  conveyance  will  not  be  reform- 
ed so  as  to  include  land  not  referred  to  therein, 
unless  all  parties  interested  in  tbe  land  con- 
sent. 

2.  Jttdoment  «=>6S8  —  RBFOsiiATion  or  In- 
stbuments  —  voluntabt  convexancxb  — 
Death  of  Gbantob. 

A  voluntary  conveyance  reformed  after  tbe 
death  of  the  grantor  in  a  suit  against  the  gran- 
tor's executors,  to  include  land  not  referred  to 
therein,  is  not  binding  on  an  heir  under  Code 
Civ.  Proc.  {  1664,  prescribing  method  for  as- 
sertion of  heirship. 


3.  Rxfobuation    or    Instbitubntb    ^sfzti— 

VOLUNTABT  CONVETANOES— DEATH  or  GBA5- 
TOB. 

Assuming  that  a  voluntary  conveyance  can 
be  reformed  after  death  of  the  grantor  without 
heirs  to  include  land,  not  referred  to  therein,  the 
state,  under  Civ.  Code,  {  1386,  is  a  party  with  a 
contingent  interest  in  the  estate  of  one  dying 
intestate  whose  consent  would  be  necessary. 

4.  EXBCITTOBS  ANO  Administbatobs  ^=>12&(1) 
— REFOBStATION    OF   CONVEYANCES. 

Executors  and  administrators  have  no  au- 
thority to  consent  to  the  reformation  of  a  vol- 
untary conveyance  by  the  deceased  to  include 
land  not  referred  to  therein. 

Appeal  from  Superior  Conrt,  Yolo  County; 
Malcolm  G.  Glenn,  Judge. 

Action  to  reform  a  deed  by  Mary  EHckes 
and  others  against  W.  S.  Baker  and  another, 
executors  of  the  last  will  and  testament  of 
John  Cradwlck,  deceased.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

E.  E.  Gaddis,  of  Woodland,  and  L.  Ernest 
Phillips,  of  Oakland,  for  appellants.  A.  O. 
Bailey,  of  Woodland,  for  respondents. 

BURNETT,  J.  Tbe  action  was  brought 
for  the  reformation  of  a  deed  executed  by 
the  testator  in  his  lifetime.  It  was  found  by 
tbe  court  that  at  tbe  time  of  bis  death  tbe 
deceased  was  the  owner  and  in  the  posses- 
sion of  property  described  as  lot  No.  6  in 
block  No.  10,  in  the  town  of  Winters,  county 
of  Tolo;  that  he  made  no  disposition  of  it 
by  his  will;  that  on  the  3l8t  day  of  July, 
1912,  said  Cradwlck  executed  a  certain  deed 
of  conveyance  to  the  plaintiffs,  granting  a  cer- 
tain lot  of  land  contiguous  to  the  parcel  here 
in  controversy;  that  "said  deed  was  by  its 
express  terms  made,  executed,  and  delivered 
by  the  grantor  therein,  John  Cradwlck,  for 
and  in  consideration  of  tbe  love  and  affection 
which  he  had  and  bore  unto  tbe  grantees 
therein  named,  and  also  for  tbe  better  main- 
tenance, support,  protection,  and  livelihood 
of  the  grantees  therein  named,  and  said  con- 
sideration was  the  sole  consideration  for  tbe 
execution  of  said  deed";  that  said  grantees 
were  not  blood  relatives  of  deceased,  "and, 
so  far  as  known,  at  the  date  of  trial  said  de- 
ceased had  no  heirs  at  law;  that  prior  to 
the  time  said  deed  was  drafted  said  John 
Cradwlck  directed  the  scrivener  to  Include  In 
tbe  said  deed  the  said  lot  No.  6,  in  block  10, 
but  said  scrivener  failed  and  neglected  to  do 
so ;  that  at  the  time  said  deed  to  said  lot  No. 
7  and  a  portion  of  said  lot  8  was  executed 
and  delivered  nothing  was  said  by  any  of 
said  parties  or  by  said  scrivener  in  reference 
to  tbe  omission  of  said  lot  6  from  said  deed." 
It  is  further  found  "that  W.  S.  Baker  and  W. 
P.  Womack,  executors  of  tbe  last  will  and 
testament  of  said  John  Cradwlck,  deceased, 
In  open  court  at  tbe  trial  of  the  issues  in- 
volved in  this  proceeding  consented  to  the 
granting  of  a  decree  directing  tbem  to  amend 
and  reform  the  deed  hereinbefore  described, 
so  as  to  include  lot  6  In  block  10,  in  said 
town  of  Winters."   The  court  concluded  from 
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the  foregoing  fticts  0iat  the  plaintiffs  were 
not  entitled  to  a  reformation  of  said  deed, 
and  therefore  directed  judgment  in  favor  of 
defendants  for  their  costs.  The  appeal  is 
from  such  Judgment  It  is  to  be  observed 
that  there  is  no  express  finding  that  at  the 
time  of  the  execution  of  said  deed  the  grantor 
intended  to  convey  said  lot,  but  the  cause  has 
been  treated  here  by  both  parties  as  though 
such  intention  existed,  and  we  shall  so  con- 
sider It 

[1]  It  is  quite  apparent  that  the  Judgment 
of  the  lower  court  must  be  afBrmed.  This 
follows  from  the  rnle  recognized  by  all  the 
authorities  that  a  voluntary  conveyance  will 
,  not  be  reformed  so  as  to  Include  land  not  re- 
ferred to  or  conveyed  therein,  unless  all  the 
parties  interested  in  said  land  consent  there- 
to. The  rule  and  the  reason  underlying  it 
are  clearly  stated  in  Gnos  v.  Stewart  138 
Gal.  112,  70  Pat  1005,  from  which  we  quote: 

"A  court  of  equity  interferes  to  correct  a  mis- 
take in  a  written  instrument  only  in  further- 
ance of  justice,  and  to  prevent  fraud  or  some 
injustice.  In  this  case,  by  refusing  to  correct 
the  deed  no  fraud  nor  injustice  is  done  to  ap- 
pellant. _  She  has  lost  nothing  because  she  paid 
no  consideration  for  the  deed.  She  has  oeen 
deprived  of  nothing  the  law  would  otherwise 
give  her.  It  is  true  the  intention  of  the  gran- 
tor is  not  carried  out,  but  it  would  have  been 
equally  true  if  an  attempt  had  been  made  to 
make  a  will  and  it  had  been  defective  in  a  vital 
part  The  court  could  not  reform  a  will,  nor 
make  it  so  that  it  would  comply  with  the  law. 
In  this  case  the  deceased  intended  to  convey  the 
property,  but  she  did  not  do  so." 

In  Smith  V.  Smith,  80  Ark.  458,  97  S.  W. 
439,  10  Ann.  Gas,  522,  it  was  held  that  the 
deed  was  not  sufficient  to  convey  the  82% 
acres  of  land  defectively  described,  that  it 
was  a  voluntary  conveyance  without  a  valu- 
able consideration  to  support  it,  and  that 
equity  would  not  reform  said  deed,  citing  a 
long  number  of  authorities.  This  case  was 
affirmed  In  Johnson  v.  Austen,  86  Ark.  446, 
111  S.  W.  455,  wherein  it  was  held: 

"In  the  absence  of  evidence  of  fraud  or  undue 
influence,  a  deed  of  gift  from  a  wife  to  her  hus- 
band cannot  be  reformed  without  the  consent 
of  all  parties." 

By  the  Supreme  Court  of  Michigan,  in 
TuthlU  v.  Katz,  174  Mich.  217,  140  N.  W. 
519,  it  was  declared  to  be  "a  well-establish- 
ed rule  that  a  court  of  equity  will  refuse  its 
aid  to  rectify  a  mistake  in  a  conveyance  that 
is  voluntary  and  without  consideration  un- 
less all  the  parties  consent."  In  Willey  v. 
Hodge,  104  Wis.  81,  80  N.  W.  75,  76  Am.  St 
Rep.  852,  it  was  declared: 

"There  can  be  no  doubt  of  the  intention  of  the 
father  to  convey  this  tract  of  land  to  the  plain- 
tiff. His  deed,  however,  fails  to  describe  it  The 
rule  is  quite  familiar  that  a  defective  deed  may 
be  treated  in  equity  as  an  agreement  to  con- 
vey, and  performance  enforced,  liut  the  rule 
is  equally  well  understood  that  when  it  appears 
that  the  deed  was  voluntary,  equity  will  not 
carry  it  into  effect  or  reform  it." 

But  we  forbear  further  citation,  as  we  are 
'referred  to  no  contrary  decisions. 

[2]  It  seems  to  be  contended,  however,  that 
equity  will  withhold  relief  after  the  death  of 


the  grantcnr  only  where  tihera  Is  an  belr  to 
succeed  to  the  property  and  it  Is  claimed 
that  the  converse  of  the  proposition,  namely, 
that  where  there  are  no  heirs  the  court 
should  correct  the  mistake  at  the  instance  of 
the  grantees,  is  a  sound  principle  of  equity. 
As  to  this  contention,  we  may  observe  that 
there  is  no  express  finding  that  there  was  no 
heir,  and  it  is  quite  apparent  that  if  there 
be  any  heir  to  an  estate  he  would  not  be 
precluded  by  such  finding  in  this  case  from 
asserting  and  maintaining  his  heirship  by 
the  method  pointed  out  in  section  1664  of  the 
Code  of  Civil  Procedure. 

[3]  But  waiving  the  foregoing  considera- 
tions and  admitting  for  the  sake  of  argu- 
ment that  if  all  parties  in  interest  consent 
such  deed  may  be  reformed  after  the  death 
of  the  grantor,  it  is  quite  apparent  that 
there  are  other  parties  in  interest  besides 
the  heir  or  heirs  and  the  grantees.  Whoever 
would  succeed  to  the  property  under  the 
laws  of  the  state  stands  in  the  same  rela- 
tion  to  the  grantor  as  far  as  reformation  Is 
concerned  and  to  what  he  has  failed  to  con- 
vey as  would  an  heir.  In  fact  the  heir — so 
called — is  a  party  in  interest  only  by  virtue 
of  the  statute  and  the  same  section  of  tbe 
Code  which  provides  for  the  succession  by  a 
relative  to  tbe  decedent  determines  that  tbe 
state  has  a  contingent  interest  in  the  estate 
of  one  dying  intestate.  For  said  sectioa  1386 
of  tbe  Civil  Code  reads: 

"When  any  person  having  title  to  any  estate 
not  otherwise  hmited  bfy  marriage  contract 
dies  without  disposing  thereof  by  wilL  it  is 
succeeded  to  and  must  be  distributed  *  •  • 
in  the  following  manner:  •  •  •  9 — if  the 
decedent  leaves  no  husband,  wife,  or  kindred,  and 
there  are  no  heirs  to  take  bis  estate  or  any  por^ 
tion  thereof,  under  subdivision  eight  of  this  sec- 
tion, the  same  escheats  to  the  state  for  the  sup- 
port of  tho  common  schools." 

In  other  words,  the  legal  title  to  said  lot 
No.  6  on  tbe  death  of  John  Cradwick  vested 
according  to  the  order  prescribed  by  said  sec- 
tion 1386,  and  the  interest  of  tbe  one  entitled 
to  the  same  is  not  affected  by  the  class  or 
category  to  which  he  may  belong.  The  mat- 
ter cannot  be  made  plainer  by  argument,  and 
it  will  not  be  disputed  that  the  state  has  not 
consented  to  tbe  reformation  of  said  deed. 
It  may  be  said  also  that  the  creditors,  if  any 
— and  it  does  not  appear  that  there  was  none 
— probably  have  such  an  Interest  that  equity 
would  not  be  Justified  in  reforming  said  deed 
without  their  consent,  but  as  to  that  we  need 
not  express  any  definite  opinion. 

[4]  There  is  some  pretense  that  tbe  execu- 
tors represented  the  Interested  parties  in  ex- 
pressing their  willingness  to  have  tbe  deed 
reformed..  Such  position,  however,  cannot  be 
maintained.  We  need  not  consider  at  length 
the  duties  and  respon»bilites  of  executors, 
as  those  matters  have  been  often  discussed 
in  the  decisions,  and  the  provisions  of  the 
Code  of  Civil  Procedure  on  the  subject  scarce- 
ly need  elucidation.  It  is  sufficient  to  say 
that  they  have  no  power  to  consent  to  sudx 
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a  decree,  and  If  tbey  attempt  to  do  so  it  can- 
not affect  the  legal  title  to  the  property. 
Tbey  may  compound  with  a  creditor  as  pro- 
vided by  section  1588  of  the  Code  of  dril 
Procedure,  bnt  that  must  be  "with  the  ap- 
probation of  the  court  or  a  judge  thereof." 
They  may  also  be  required-  to  complete  con- 
tracts for  sale  of  real  or  personal  property 
made  by  the  decedent  in  his  lifetime  (section 
1597,  Code  Civ.  Proc),  but  this  must  be  by 
direction  of  the  court,  and,  of  course,  it  must 
be  in  cases  wherein  the  grantor  if  living 
could  be  C(MnpeUed  to  ezecate  the  convey- 
ance. 

No  one  would  contend  that  in  a  case  like 
this  where  the  conveyance  was  voluntary  the 
grantor  could  be  compelled  to  convey  the 
land  in  controversy.  Manifestly  the  execu- 
tors stand  in  a  relation  no  more  favorable  to 
the  grantees. 

We  think  there  is  no  merit  in  the  appeal, 
and  the  Judgment  is  therefore  affirmed. 

We  concur:  CHIPllAN,  P.  J.;  HABT.  3. 


(36  Cal.  App.  171) 

KARALBS  V.  LOS  ANGELES  ORBAMERT 

OO.     (Civ.  2036.) 

(District  Court  of  Appeal,  Second  District,  Oali> 

fomia.     Feb.  6,  1918.) 

1.  Saixs  ^=362— Indivisible  Contbaot. 

A  contract  to  sell  and  deliver  to  defendant 
all  milk  produced  by  plaintiff  for  a  period  of 
three  months  was  indivisible,  notwithstanding 
the  milk  was  to  be  paid  for  monthly. 

2.  Sales  «=>342— Bbbach  or  Contbaof— Rk- 

COVBRY. 

Where  plaintiff  stopped  delivery,  before  ter- 
mination of  contract  to  deliver  a  certain  amount 
of  milk  from  a  certain  number  of  cows,  because 
of  the  sale  of  his  cows,  he  could  not  recover  ir 
an  action  on  the  contract  for  milk  delivered,  as 
one  who  himself  breaches  a  contract  cannot  re- 
cover in  an  action  thereon  for  breach  of  the 
other  party.  ^ 

Appeal  from  Superior  Court,  Los  Angeles 
Cotuty;    Eugene  P.  McDaslel,  Judge. 

Action  by  Steve  Earales  against  the  L>os 
Angeles  Creamery  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Lloyd,  Cheney  &  Geibel  and  Ovila  N.  Nor- 
mandin,  all  of  Los  Angeles,  for  appellant. 
Chas.  S.  McKelvey,  of  Los  Angeles,  for  re- 
spondent 

WORKS,  Judge  pro  tem.  (1, 2]  The  amend- 
ed complaint  in  this  action  asks  for  Judgment 
for  the  contract  price  of  milk  delivered  dur- 
ing the  m<Hiths  of  January  and  February, 
1915,  at  the  special  instance  and  request  of 
the  defendant.  The  answer  alleges  tliat  the 
milk  was  delivered  pursuant  to  the  terms  of 
a  written  contract  between  the  parties,  and 
that  none  was  delivered  after  February  .10, 
1915.  A  copy  of  the  contract  is  attached  to 
the  answer  as  an  exhibit.  By  it  Karales 
agreed,  under  date  of  December  1,  1914,  to 
sell  and  deliver  daily,  and  the  creamery  com- , 


pany  agreed  to  buy,  all  the  milk  produced  by 
Earales,  being  not  less  than  400  pounds  per 
day  from  not  less  than  35  cows,  for  a  three- 
month  period  from  December  1,  1914,  to 
March  1,  1915,  at  an  agreed  price  per  pound 
of  butter  fat  content  of  the  milk,  payment  to 
be  made  before  the  16th  of  each  month  for 
deliveries  during  the  preceding  month.  The 
contract  also  bound  Karales  to  furnish  the 
milk  from  healthy,  well-fed  cows,  to  keep  hts 
dairy  in  a  clean  and  sanitary  condition,  and 
to  protect  the  milk  with  a  prefer  canvas  cov- 
ering while  it  was  in  transit  to  the  company. 
It  also  provided  that  if  the  delivery  of  milk 
should  be  interfered  with  by  strikes,  or  other 
specified  untoward  occurrences,  then  the  con- 
tract should  be  suspended  only  during  such 
interference^  The  trial  court  foimd  the  facta 
as  alleged  in  the  answer,  with  the  further 
finding,  in  effect,  that  Karales  bad  stopped 
the  delivery  of  milk  on  February  10th  be- 
cause he  had  sold  his  cows,  but  rendered 
Judgment  in  bis  favor.  The  appeal  is  from 
the  Judgmoit 

Notwithstanding  the  fact  that  ttae  milk  was 
to  be  paid  for  monthly,  the  ccmtract  was  in- 
divisible and  entire,  and  the  plaintiff  com- 
mitted a  breach  of  Its  provisions  by  ceasing 
delivery  on  February  lOtb.  McC<HmeU  v.  Co- 
rona City  Water  Co.,  149  Cal.  60,  85  Pac.  929, 
8  L.  R.  A.  (N.  S.)  1171 ;  Wood,  Curtis  &  Co. 
V.  Seurlch,  5  CaL  App.  252,  90  Pac.  151 ;  Los 
Angeles  Gas  &  Elec.  Co.  v.  Amalgamated  OU 
Co.,  156  Cal.  776,  106  Paa  66.  And  one  who 
himself  breaches  a  contract,  without  excuse, 
cannot  recover  in  an  action  upon  the  con- 
tract for  a  breach  of  its  terms  by  the  other 
party.  Wood,  Curtis  &  Co.  v.  Seurlch,  supra ; 
Los  Angeles  Gas  &  Blec.  Co.  v.  Amalga- 
mated Oil  Co.,  supra ;  California  Sugar  Agen- 
cy v.  Penoyar,  167  Cal.  274,  139  Pac.  671; 
Los  Angeles  Oas  &  Elec.  Co.  ▼.  Amalgamated 
Oil  Co.,  168  CaL  140,  142  Pac.  46.  The  fact 
that  Karales  sold  his  cows  and  went  out  of 
the  dairy  business  was  plainly  no  excuse  or 
justification  for  his  breach  of  the  contract. 

The  judgment  is  reversed. 

We  concur:    CONREY,  P.  J.;  JAMES,  J. 


(38  Cal.  App.  UU) 

OLOBQ   QBAIN    &    MILLING    CO.   v. 
'  DRBNTH,  Constable.    (Civ.  2185.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  5,  1918.    Rehearing  Denied 
by  Supreme  Court  April  4,  1918.) 

1.  Sales  «=s>88  —  Execotxd  oe  Esxectitobt 
CoNTSAOT— Question  fob  Jubt. 
Even  if  a  contract,  otherwise  showing  an 
actual  sale  of  barley,  might  be  construed  to  b« 
executory,  because  of  the  expression  "as  per 
your  samp.  No.  1  Fen,"  though  there  was  tes- 
timony that  no  sample  was  given,  yet  the  i>osi. 
tive  testimony  of  the  parties  that  the  transac- 
tion was  an  absolute  sale,  raised  a  conflict  of 
evid<aice  for  the  jury,  against  motion  for  non- 
BuiL 
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2.  Tbiai,  «s»166  —  Motion  fob  Nonsmr— 
View  of  Evidence. 

On  motion  for  nonsuit,  the  evidence  being 
fairly  ausceptible  of  two  constructions,  the  court 
must  take  the  view  most  favorable  to  plaintiff. 

3.  Fbaudulent  Convetancks  «=»137(4)— 
Change  of  Possession— Obowino  Cbopb— 
"In  the  Possession  ob  Undeb  the  Con- 

TBOL  OF." 

Growing  crops  are  not  in  the  possession  or 
under  the  control  of  the  seller  thereof  within 
Civ.  Code,  g  3440,  so  as  to  require  immediate 
delivery  and  continued  change  of  possession, 
which  could  only  be  by  abandonment  of  the 
premises,  to  save  the  sale  frop  being  a  fraud- 
ulent conveyance. 

Appeal  from  Superior  Gonrt,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  the  Globe  Grain  &  Milling  Com- 
pany against  Ben  Drenth,  constable.  FVom 
an  adverse  judgment,  plaintiff  appeala  Be- 
versed. 

Short  Sc  Sutherland,  of  Fresno  (Carl  B. 
Lindsay,  of  Fresno,  of  counsel),  for  appel- 
lant. Barnard  &  Waiters  and  S.  L.  Strother, 
all  of  Fresno,  for  respondent. 

KEBBIOAN,  7.  This  action  was  brought 
by  plaintiff  for  the  alleged  conversion  of  cer- 
tain grain.  The  trial  was  had  before  a  Jury, 
and  at  the  conclusion  of  the  plalntilTB  case 
a  motion  of  nonsuit  was  made,  and  the  court 
took  the  case  from  the  Jury  and  granted  the 
motion,  and  this  is  an  appeal  from  the  Judg- 
ment of  nonsuit. 

There  are  two  points  relied  upon  for  a  re- 
versal: First,  that  no  proper  motion  for  a 
nonsuit  was  made;  and  second,  that  there 
was  sufficient  evidence  to  make  out  a  prima 
facie  case  for  the  Jury. 

The  first  objection  is  based  upon  the  as- 
sertion that  no  formal  motion  for  nonsuit 
was  ever  made,  and,  if  made,  the  grounds  of 
the  motion  were  not  specified. 

The  record  clearly  discloses  the  fact  that, 
not  only  was  the  motion  made,  but  that  it 
was  based  and  granted  upon  the  grounds  that 
there  had  been  no  sufficient  change  of  posses- 
si(Hi  of  the  property  under  a  sale  thereof  to 
satisfy  the  requirements  of  section  3440  of 
the  Civil  Code,  and,  further,  that  It  was  not 
shown  that  there  was  ever  any  sale  of  the 
property.  There  is  therefore  no  merit  in  ei- 
ther of  the  contentions  contained  in  the  first 
objection. 

In  support  of  the  second  objection.  It  is 
argued  that  plaintiff  presented  substantial 
evidence  tending  to  prove  all  the  facts  in  Is- 
sue constituting  his  case,  and  was  therefore 
entitled  to  have  the  case  go  to  the  Jury  for 
a  verdict  on  its  merits. 

[1]  There  is  no  conflict  as  to  the  facts.  It 
appeared  in  evidence  that  two  parties,  S.  O. 
Bobertson  and  Geo.  B.  Harrison,  were  en- 
gaged in  farming  barley  upon  certain  lands 
which  they  had  leased,  situated  in  Fresno 
county.  In  the  month  of  June,  1916,  and  be- 
fore the  barley  was  harvested,  they  under- 
took to  sell  to  plaintiff  some  1,350  sacks  of 


the  crop,  and  agreed  to  deliver  the  same  at 
San  Joaquin,  their  nearest  railroad  statioii, 
as  soon  as  the  g^aln  was  harvested.  The 
sale  was  made  in  two  different  lots.  Dnring 
the  course  of  the  harvest,  but  before  comple- 
tion thereof,  it  was  taken  by  defendant  into 
his  possession  as  constable  under  a  writ  of 
attachment,  and  finally  sold  by  him  under  ex- 
ecution. It  was  admitted  by  defendant  that 
plaintiff  at  the  time  of  the  attachment  served 
upon  him  a  duly  verified  claim  of  ownership, 
and  it  Is  not  denied  that  the  defendant  re- 
fused to  deliver  the  barley  to  plaintiff  not- 
withstanding the  claim  so  made,  but,  on  the 
contrary,  sold  the  same  under  execution  as 
above  stated.  The  barley  so  sold  constituted 
the  entire  Interest  of  Uobertson  and  Harrison 
in  the  crop,  which  amounted  in  all  to  about 
1,100  sacks.  The  testimony  of  the  vendors 
Bobertson  and  Harrison,  who  sold  the  barley, 
and  plaintiff's  officers,  who  conducted  the 
purchase,  was  positive  and  direct  that  an  ac- 
tual sale  had  been  made.  The  terms  of  the 
contract  itself  show  an  actual  sale  unless  the 
expression  contained  therein  "as  per  your 
samp.  No.  1  Fen"  can  be  construed  as  hav- 
ing the  effect  to  make  the  contract  merely  ex- 
ecutory. Testimony  was  Introduced  to  show 
that  no  sample  of  the  barley  was  ever  given, 
and  from  this  evidence  it  might  be  inferred 
that  the  expression  used  was  one  of  descrip- 
tion only.  Assuming,  however,  that  the  ccm- 
tract  might  be  construed  to  be  executory  in 
character,  the  positive  testimony  of  the  par- 
ties to  It  was  to  the  effect  that  the  transac- 
tion was  an  absolute  sale,  and  a  conflict  In 
the  evidence  was  thus  presented. 

[2]  A  motion  for  nonsuit  should  be  denied 
where  there  is  any  evidence  to  sustain  plain- 
tiff's case.  On  such  motion.  If  the  evidence  is 
fairly  susceptible  of  two  constructions,  the 
court  must  take  the  view  most  favorable  to 
the  plaintiff.  MitcheU  v.  Brown,  18  CaL  App. 
117,  122  Pac.  426. 

[3]  This  being  so,  the  only  remaining  ques- 
tion to  be  discussed  is  as  to  the  sufficiency  of 
the  transfer  of  the  property  to  satis^  sec- 
tion 3440  of  the  Civil  Code. 

The  property  was  not  in  existence  when 
the  sale  of  the  grain  was  made,  and,  of 
course,  was  not  and  could  not  then  be  in  tbe 
possession  of  the  transferor.  For  like  rea- 
sons there  could  be  no  actual  or  continued 
change  of  possession  of  this  nonexistent 
property.  Fissel  v.  Monroe,  33  Cal.  App.  756k 
166  Pac.  607. 

Growing  crops  are  chattels  not  susceptible 
of  manual  delivery  until  harvested,  and  are 
not  "in  the  possession  or  under  the  control  of 
tbe  vendor"  within  the  meaning  of  the  stat- 
ute requiring  an  immediate  delivery  and  con- 
tinued change  of  possession.  O'Brien  v.  Bal- 
lon, 116  Cal.  318,  48  Pac.  130.  To  so  construe 
the  statute  would  make  it  an  Imperative  duty 
on  the  part  of  the  grower  to  abandon  tbe  pos- 
session of  his  farm  to  the  vendee  at  the  time 
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of  the  aale,  a  proceeding  the  statute  certainly 
does  not  contemplate.  Davis  v.  McE^lane, 
37  Gal.  634,  99  Am.  Dec.  340. 

In  the  state  of  the  evidence  we  think  It 
clear,  in  view  of  these  authorities,  that  It 
was  error  to  grant  the  defendant's  motion 
for  nonsuit  The  judgment  Is  therefore  re- 
versed. 

We  concur:  LENNON,  P.  J.;  BBASLT. 
Judge  pro  tern. 

(36  Cal.  App.  1S9) 
TRELOAB  T.  KEHL  ft   HANNON  «t  aL 
(Civ.  1555.) 

(District  Oonrt  of  Appeal,  Third  District,  CaU- 

fomia.    Feb.  6,  1918.    On  Rehearing, 

March  8,  1918.) 

3L  Insxtbaros  «=>614— LiABtLiTT— lNDianra> 
TY  Insurance— Injubt  to  Third  Pebsor— 
"Depend." 
Under  contract  of  P.  insuring  K.,  not 
against  liability  that  may  be  incurred  by  K.. 
but  against  loss  and  expenses  arising  from 
claims  on  K.  on  account  of  bodily  injuries  acci- 
dentally Bofiered,  or  alleged  to  have  been  suffer- 
ed by  any  person,  and  caused  by  K.'s  horses  or 
vehicles,  and  providing  that  no  action  shall  lie 
against  P.  for  any  loss  or  expense  except  such 
as  has  actually  been  sustained  and  paid  by  rea- 
son of  a  final  judgment,  P.  Is  not  liable  to  one 
so  injured,  so  as  to  authorize  action  against  it 
and  IC.,  and  this  notwithstanding  provision  of 
contract  that,  if  action  is  brought  on  account  of 
an  accident,  K.  shall  notify  P.,  and  P.  will  set- 
tle or  defend  the  action:  "defend"  not  mean- 
ing to  successfully  defend. 

[Ed.  Note.— For  other  tlefinitlons,  see  Words 
and  Phrases,  First  and  Second  Series,  Defend.] 

2.  iNStTRANCE  9=>514 — Indemnitt  Instjbancb 
— ^Liability  of  Insubeb— Statutes. 
Idability  of  the  insurer  on  a  policy,  Insnring 
against  loss  and  expenses  actually  sustained  and 
paid  by  reason  of  a  final  judgment  by  insured 
ou  account  of  a  claim  for  injury  to  another 
from  insured's  horses  or  vehicles,  is  not  intended 
to  be  changed  by  Civ.  Code,  {  2777,  providing 
that  one  wl)o  indemnifies  another  against  an 
act  to  be  done  by  the  latter  is  liable  to  every 
person  injured  by  such  act;   section  2778,  subd. 

2.  providing  that,  on  an  indemnity  against 
claims,  demands,  damages,  or  costs,  the  person 
indemnified  is  not  entitled  to  recover  without 
payment  thereof. 

3.  Apfibai.  and  Ebbob  ^=»1073(3)— Habuless 
Ebbob  —  Judgment  against  Fibu  and 
Pabtnebs. 

Judgment  having  been  properly  rendered 
against  the  individual  members  of  a  firm,  it  is 
a  matter  of  no  moment  to  them  whether  the 
partnership,  against  which  judgment  was  also 
rendered,  was  dissolved  pending  the  action. 

On  Rehearing. 

4.  Insurance   «=»146(3)— Policy— Constbuo- 

TION. 

Policy  of  insurance  will  not  be  construed 
against  insurer,  where  this  will  require  the 
doing  of  violence  to  its  plain  terms. 

6.  CONBTITUnONAL  LAW  $=9ll3  —  OBLIGA- 
TION  or  CONTBACTS. 

Where  parties  have  entered  into  a  lawful 
contract  and  clearly  expressed  their  intention, 
the  Legislature  cannot  provide  a  different  con- 
tract for  them. 

Appeal  from  Superior  Oourt,  Sacramento 
County:  Charles  O.  Busick,  Judge. 


Action  by  Alfred  Treloar  against  Kell  & 
Hannon,  a  partnership,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Reversed  in  part,  and  affirmed  In  part. 

Meredith,  Landls  &  Chester  and  Wacb- 
horst  &  Wachhorst,  all  of  Sacramento,  for 
appellanta  U  T.  Hatfield  and  Frank  A, 
Prior,  both  of  Sacramento,  for  respondent. 

BURNETT,  J.  Plaintiff  was  Injured  in 
consequence  of  being  struck  by  a  vehicle 
driven  by  said  E.  P.  Hannon  of  the  said 
firm.  The  action  against  said  copartnership 
and  the  Individual  members  thereof  was 
based  upon  the  claim  of  negligence  In  pro> 
dudng  said  accident,  and  the  evidence  was 
suffldent  to  sustain  the  finding  to  that 
effect 

[1]  Itie  claim  as  to  the  casualty  compa- 
ny's liability  grows  out  of  the  execution  by 
said  company  of  an  Indemnity  insurance 
policy  Issued  to  said  Kell  &  Hannon.  The 
said  policy  provides: 

"Pacific  Coast  Casualty  (Company,  of  San 
Francisco,  California,  hereinafter  called  the 
company  hereby  insure  Keil  &  Hannon,  of  the 
county  of  Sacramento,  state  of  California,  here- 
inafter called  the  assured,  against  loss  and  ex- 
gense  arising  from  claims  upon  the  assured  for 
amages  on  account  of  bodily  injuries  acci- 
dentally suffered  or  alleged  to  bave  been  suffer- 
ed during  the  period  of  this  policy  by  anjf  per> 
son,  and  caused  by  the  horses  or  vehicles  in  his 
service  and  the  use  thereof,  while  in  charge  of 
the  assured,  or  his  employes." 

Said  policy  also  provides  that: 
"No  action  shall  lie  against  this  company  for 
any  loss  or  expense  under  this  policy  unless  it 
shall  be  brought  for  loss  or  expense  actually 
sustained  and  paid  in  consequence  of  a  final 
judgment  within  90  days  from  the  date  of  said 
judgment  and  after  trial  of  the  issue." 

There  la  no  contention  that  Kell  &  Han- 
non, or  either  of  them,  or  any  one  on  their 
behalf,  has  paid  any  judgment  or  any  mon- 
ey In  consequence  of  the  injury  suffered  by 
the  plaintiff,  nor  Is  there  any  contention 
that  any  final  judgment  has  been  obtained 
in  the  action. 

The  complaint  herein  was  brou^t  against 
the  defendants  upon  the  theory  that  they 
are  Jointly  and  severally  liable  for  the  dam- 
ages suffered,  and  the  judgment, ,  except  as 
to  the  amount  of  damages,  was  In  accord- 
ance with  the  prayer  of  the  complaint 
From  the  portions  of  the  policy  which  we 
have  hereinabove  quoted  there  can  be  no 
possible  doubt  that  the  parties  thereto  in- 
tended— and  by  apt  language  expressed  their 
intention — that  the  liability  of  the  indemni- 
fying company  should  attach  only  after 
loss  or  expense  had  been  actually  sustained 
and  paid  by  the  indemnitee.  We  are  at  a 
loss  to  understand  bow  snch  intention  could 
be  more  accurately  or  plainly  expressed. 
It  Is  true  that  the  language  is  "that  no  ac- 
tion shall  lie  against  the  company,"  Instead 
of  "that  no  liability  shall  accrue  to  the  com- 
pany."    But    it  is  too    plain  for    argument 
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that  if  no  action  will  Ue,  no  liability  vUI 
be  incurred. 

It  may  be  stated,  also,  tbat  the  portion  of 
the  said  policy  hereinabove  first  quoted,  by 
express  language  limits  the  insurance  to 
"loss  and  expense"  Incurred  by  the  assured. 
This  language  necessarily  implies  that  the 
assured  must  have  suffered  loss  and  expense 
before  he  has  any  claim  against  the  insur- 
ance company  for  indemnification.  It  is  to 
be  observed  that  the  insurance  is  not  against 
liability  that  may  be  incurred  by  the  assur- 
ed. If  so,  a  very  different  case  would  be 
presented.  However,  the  conclusion  of  the 
lower  court  in  awarding  Judgment  against 
said  insurance  company  is  sought  to  be  Jus- 
tified by  reason  of  the  following  provision 
in  said  Insurance  policy: 

"B.  Upon  the  occurrence  of  an  accident  the  as- 
sured shall  give  to  the  company,  or  to  its  duly 
authorized  agent,  immediate  written  notice 
thereof,  with  the  fullest  and  most  accurate  in- 
formation obtainable:  and  the  company,  at  its 
own  expense,  will  make  such  investigation  as  it 
may  deem  necessary.  If  a  claim  is  made  on 
account  of  an  accident,  the  assured  shall  give 
like  notice  thereof;  and  the  company  at  its 
own  expense,  will  settle  or  contest  the  same.  If 
a  suit  18  brought  on  account  of  an  accident,  the 
assured  shall  forward  immediately  to  the  com- 
pany, or  to  its  duly  authorized  agent,  every  pro- 
cess and  paper  served  upon  him.  The  com- 
pany, at  its  own  expense,  will  settle  or  defend 
said  suit  whether  groundless  or  not;  the  mon- 
eys expended  in  said  defense  shall  not  be  in- 
duded  in  the  limits  of  the  liability  fixed  under 
this  policy.  The  assured  shall  not  assume  any 
liabihty,  nor  interfere  with  einy  negotiation  for 
settlement  or  any  legal  proceeding,  nor  incur 
any  expense  nor  settle  any  claim  except  at  his 
own  cost,  without  the  written  consent  of  the 
company." 

It  seems  to  be  thought  that  this  provision 
modifies,  changes,  or  nullifies  the  other  pro- 
visions, limiting  liability  to  loss  or  expense 
that  has  been  incurred  and  paid  by  the  as- 
sured, but,  attributing  to  the  language  its 
ordinary  significance,  we  can  reach  no  such 
conclusion.  The  purpose  of  the  agreement 
requiring  notice  to  be  given  to  the  indemni- 
tor of  any  action  that  may  be  brought  od 
account  of  an  accident,  and  authorizing  the 
company  to  contest  or  settle  the  same,  was 
to  protect  the  Interest  of  the  company,  to 
prevent  any  possible  collusion  between  the 
plaintiff  and  the  assured;  and  it  is  quite 
natural  and  reasonable  that  since  the  com- 
pany was  Interested  In  any  judgment  and 
the  amount  that  might  be  awarded  in  the  ac- 
tion, it  should  want  to  appear  and  contest 
the  proceeding. 

It  is  easy  to  understand,  also,  why  the 
conipany  should  desire  to  have  the  option  of 
settling  or  contesting  the  litigation,  and  that 
the  matter  should  not  be  taken  out  of  its 
hands  by  reason  of  any  negotiation  for  set- 
tlement on  the  part  of  the  assured. 

A  fair  construction  of  the  said  provlsionB 
leads  to  the  conclusion  that,  Instead  of  mod- 
ifying, defeating,  or  nullifying  the  effect  of 
the  language  limiting  the  liability  of  the  in- 
surance company  to  the  loss  or  expense  In- 


curred by  the  aatnired,  tbey  operate  to  ex- 
tend an  additional  protection  to  the  assnred 
in  the  matter  of  providing  that  the  expense 
of  a  contest  of  any  litigation  should  be  borne 
by  the  company,  and  not  included  in  the 
limits  of  the  liability  fixed  by  the  policy,  and 
also  to  authorize  and  afford  to  the  company 
the  protection  of  conducting  or  of  contesting 
or  defending  said  litigation.  It  must  be  said, 
however,  that  there  is  some  respectable  au- 
thority for  the  iTOsition  taken  by  the  respond- 
ent. 

The  most  carefully  considered  case  In  line 
with  this  contention  Is  Sanders  v.  FVankfort 
Marine,  Accident  &  Plate  Glass  Ins.  Co.,  72 
N.  H.  485,  reported  in  57  Atl.,  page  655,  101 
Am.  St.  Rep.  688,  wherein  it  was  held: 

"So  far  as  the  agreement  to  defend  involves 
the  relief  of  the  assured  from  the  expense  of 
such  litigation,  that  agreement  also  involves  the 
performance  of  the  contract  of  indemnity  by 
the  assumption  of  the  liability  indemnified 
against" 

This  conclusion  Is  reached  by  reason  of 
the  court's  opinion  of  the  meaning  of  the  ex- 
pression, "to  defend."  The  court  attributed 
to  this  phrase  the  signification  "to  success- 
fully defend."  In  other  words,  it  is  held 
that  the  insurance  company  agreed  that  It 
would  defend  successfully  any  litigation  for 
damages  that  might  be  instituted  against  the 
assured.  To  defend  successfully  was  held 
equivalent  to  the  expression  to  assume  lia- 
bility. Hence  the  court  held  that  by  this 
covenant  the  insurance  company  agreed  to  be 
subrogated  to  the  liability  incurred  by  the  as- 
sured. It  seems  to  us  quite  manifest  that 
the  said  court  placed  a  wrong  interpretation 
upon  the  language  used  by  the  parties  to  said 
insurance  policy.  The  expression  to  defend 
does  not  ordinarily  mean,  we  think,  to  de- 
fend successfully,  but  as  used  herdn  Its 
meaning  is  to  contest  the  suit  We  see  noth- 
ing in  the  expression  to  indicate  the  intention 
of  the  insurance  company  to  assume  liability 
of  the  assured  and  to  pay  whatever  Judg- 
ment might  be  awarded  in  the  action.  Of 
course,  the  policy  should  be  construed  eo  as 
to  give  effect  to  every  portion  of  it  If  such 
construction  is  reasonable,  and  we  can  see 
no  inconsistency  or  conflict  in  the  different 
provisions  that  we  have  hereinbefore  quoted. 

It  may  be  said  also  that  the  respondent  re- 
lies upon  the  case  of  Moore  t.  Los  Angelea 
Iron  &  Steel  Co.  (C.  C.)  89  Fed.  73,  wherein 
it  was  held  that  section  2777  of  the  Civil 
Code,  providing  that  one  who  indemnifies  an- 
other "against  an  act  to  be  done  by  the  lat- 
ter, is  liable  jointly  with  the  person  Indem- 
nified, and  separately  to  every  person  injured 
by  such  act,"  is  not  limited  to  cases  where 
the  indemnitee  binds  himself,  or  Is  bound  by 
law,  to  do  some  act  that  may  result  In  dam- 
age to  another,  or  to  cases  in  which  the  In- 
demnitor is  held  to  be  a  Joint  trespasser  or 
tort-feasor  with  the  indemnitee;  but  it  "in- 
cludes *  *  *  all  cases  of  indemnity 
against  future  oontingendea."    It  la  to  be 
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obaerred,  however,  that  the  poUcy  of  Insur- 
ance In  that  case  Indemnified  "against  Ua- 
blUtr  for  personal  Injnrles,"  and  the  lan- 
guage Is  thus  quite  different  from  that  fixing 
the  liability  of  the  Insurance  company  In  the 
present  Instance.  And  It  must  be  said  also 
that  the  great  and  overwhelming  weight  of 
authority  Is  decidedly  against  the  position 
taken  by  respondent. 

In  Poe  T.  Philadelphia  Casualty  Co.,  118 
Md.  347,  84  Atl.  476.  the  policy  provided 
that  the  surety  company  "would  on  demand 
pay  to  said  plaintiff  the  amount  of  any  Judg- 
ment recovered  by  it  in  said  suit  not  exceed- 
ing $6,000.00  with  Interest"  Therein  are 
traced  historically  indemnity  policies  Issued 
by  insurance  companies,  and  it  is  pointed  out 
that  In  the  earlier  ones  the  Insurance  was 
provided  against  "liability"  Incurred  by  the 
assured,  and  that  under  such  policies  the 
courts  held  that  the  liability  of  the  insurance 
companies  was  fixed  by  the  rendition  of  a 
final  Judgment,  and  that  the  casualty  com- 
panies were  liable  on  their  contract,  even 
though  the  employer  liad  not  discharged  bis 
liability  by  payment.  Several  decisions  are 
cited  based  upon  a  construction  of  this  lan- 
guage of  the  policy.  Thereafter  the  wording 
of  the  policies  was  changed  to  cover  only 
liability  which  had  been  paid.  Attention  is 
called  to  decisions  construing  this  language 
wherein  it  was  held,  "The  contract- of  the 
insurance  company  does  not  require  that  the 
payment  should  be  made  in  cash,"  but  that 
it  is  satisfied  if  the  payment  is  made  in  prop- 
erty, l^ereafter  the  language  of  the  poli- 
cies was  changed  by  the  insurance  companies 
so  as  to  limit  recovery  to  "losses"  resulting 
from  liability  and  actually  paid  by  the  em- 
ployer In  money.  And  the  court,  after  quot- 
ing the  language  of  said  policy,'  said: 

"The  distinction  which  is  decisive  of  this 
case  is  now  firmly  established,  and  is  nowhere 
more  clearly  stated  than  in  Amir.  Emp.  liabil- 
ity Ins.  Co.  V.  Fordyce,  62  Ark.  662,  36  S.  W. 
1051,  54  Am.  St.  Rep.  305,  in  these  words:  The 
difference  between  a  contract  of  indemnity  and 
one  to  pay  a  legal  liability  is  that  npon  the 
former  an  action  cannot  be  brought  and  a  re- 
covery had  until  the  liability  is  discharged; 
whereas  upon  the  latter  the  cause  of  action  is 
complete  when  the  liability  attaches '  " 

A  large  number  of  cases  and  other  author- 
ities is  cited  in  support  of  said  view. 

In  Finley  v.  U.  S.  Casualty  Co.,  83  S.  W., 
page  2  ai3  Tenn.  682,  3  Ana  Cas.  962)  it 
was  held: 

"Agreements  in  an  employer's  liability  policy 
that,  if  suit  is  brought  against  the  assured,  he 
shall  immediately  forward  the  process  to  the  in- 
surer w,hich  will  defend  against  or  settle  the 
claim,  do  not,  when  considered  with  a  provi- 
sion of  the  policy  declaring  its  purpose  to  be 
indemnity  to  the  assured  'against  loss  from  lia- 
bility for  damages,'  and  another  agreement  that 
no  action  shall  lie  against  the  insurer  in  refer- 
ence to  any  loss  under  the  policy  unless  brought 
by  the  insured  himself  to  reimburse  him  for 
payment  by  him  in  satisfaction  of  a  judgment, 
render  the  policy  one  of  indemnity  against  lia- 
bility, but  it  is  a  policy  against  loss  or  damage 
by  reason  of  liability,  under  which  the  amount 


of  insutance  does  not  beoome  available  until 
payment  of  the  loss  by  the  assured,  and  cannot 
be  impounded  by  an  employe  on  recovery  of  a 
judgment  against  his  employer." 

In  Frye  v.  Bath  Gas  &  Electric  Co.,  97 
Me.  241,  64  Atl.  395,  69  L.  R.  A.  444,  94  Am. 
St.  Rep.  600,  it  was  held  by  the  Supreme 
Court  of  Maine  that: 

"A  contract  to  Indemnify  an  employer  against 
loss  by  reason  of  liability  for  accidental  in- 
juries to  employes  does  not  inure  to  the  benefit 
of  an  injured  employ^  so  that  he  can  enforce 
payment  of  it  in  case  the  employer  becomes  in- 
solvent and  makes  an  assignment  for  creditors 
before  he  receives  bis  judgment  so  that  the  judg- 
ment cannot  be  enforced,  espedallv  where  the 
contract  provides  that  no  action  shall  lie  against 
the  insurer,  as  respects  any  loss  under  the  pol- 
icy, unless  it  shall  be  brought  by  the  assured 
himself  to  reimburse  him  for  loss  actually  sus- 
tained and  paid  by  him  in  satisfaction  of  a  judg- 
ment after  trial  of  the  issue." 

In  Cushman  v.  Carbondale  Fuel  Co,,  122 
Iowa,  656,  98  N.  W.  509,  it  was  said: 

"While  the  policy  provided  that  the  guaranty 
company  might  appear  and  defend  for  the  fuel 
company  in  any  action  brought  against  it  for 
personal  injuries,  such  provision  was  for  the 
protection  of  the  guaranty  company  alone,  and 
imposed  no  liabili^  upon  it  b^ond  the  terms 
of  the  contract.  A  court  of  equity  can  no  more 
disregard  the  express  provisions  of  the  contract 
than  could  a  court  of  law,  and  neither  can  make 
a  new  contract  for  the  parties  which  would  im- 
pose a  liability  not  originally  contracted  for; 
hence  whatever  relief  a  court  of  chancery  might 
grant  plaintiff  in  anv  event  must,  of  necessity, 
be  based  npon  and  oe  determined  by  the  con- 
tract which  the  parties  have  themselves  made. 
The  onlj  obligation  of  the  guaranty  company 
was  to  mdemnify  the  fuel  company  against  'a 
loss  actually  sustained  and  paid  in  satisfaction 
of  a  judgment  after  trial  of  the  issue.'  This 
covenant  is  as  explicit  and  certain  as  language 
could  well  make  it,  and,  as  between  the  parties 
to  the  contract,  no  recovery  could  be  had  against 
the  guaran^  company  because  the  Judgment 
against  the  fuel  company  was  not  paid,  and  con- 
sequently the  covenant  was  not  broken." 

There  la  a  large  number  of  cases  cited  in 
support  of  the  views  announced  by  the  court 

In  Connolly  v.  Bolster,  187  Mass.  266,  72  N. 
B.  981,  it  appears  that  the  employer's  liabili- 
ty policy  was  subject  to  the  agreement  that  11 
any  suit  was  brought  for  damages.  Immedi- 
ate notice  should  be  given  to  the  insurer,  so 
that  it  could  defend  or  settle  the  same,  and 
that  the  insured  would  not  settle  or  inter- 
fere with  negotiations  for  settlement  or  in 
any  legal  proceeding  without  consent  of  the 
Insurer,  and  it  was  further  provided  that: 

"No  action  shall  lie  against  the  insurer  for 
any  loss  under  the  policy  unless  it  shall  be 
brought  by  the  insured  himself  to  reimburse  him 
for  loss  actually  sustained  and  paid  by  him  in 
satisfaction  of  a  judgment  after  trial  of  the  is- 
sues against  the  assured  folr  personal  injuries." 

It  was  held  by  the  court  that  "making  a 
payment  of  a  Judgment  against  the  defendant 
is  no  part  of  a  covenant  to  defend  the  ac- 
tion," and  there  was  no  claim  against  the 
Insurance  company  because  the  insured  had 
not  paid  the  judgment  and  therein  was  rec- 
ognized the  difference  between  such  policies 
and  one  insuring  against  liability  of  the  em< 
ployer. 
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In  Carter  t.  JEtna  L.  I.  Co.,  76  Kan.  276, 
91  Pac.  178,  11  L.  R.  A.  (N.  S.)  1155,  the  pol- 
icy contained  the  stipulation  as  to  liability 
similar  to  the  one  before  us,  and  the  court 
held  that  It  was  a  contract  of  Indemnity  for 
the  benefit  of  the  assured,  and  that  no  right 
of  action  thereon  arose  against  the  insurance 
company  until  the  assured  sustained  a  loss 
by  payment  of  a  liability.  The  said  policy 
contained  a  similar  provision  in  reference 
to  the  defense  or  settling  of  an  action,  and 
it  was  held  by  the  court  that  this  did  not 
change  the  effect  of  the  other  provisions  as  to 
its  liability,  the  court  saying : 

"The  fact  that  the  insurance  company  made 
the    defense    for   the   bridge .  company   against 

?laiiitiff' s  claim  for  damages  did  not  estop  it 
rom  denying  liability  under  its  contract.  The 
right  to  defend  was  specifically  given  by  the 
contract,  and  this  burden  was  assumed  for  the 
reason  that  the  award  to  be  made  in  the  pro- 
ceeding might  ultimately  be  the  measure  of  its 
own  liability.  To  defend  the  action  in  behalf 
of  iJie  assured  was  in  no  sense  an  agreement  to 
pay  the  plaintifTs  Judgment,  and  could  not  have 
misled  the  plaintiff." 

A  similar  view  Is  expressed  in  Paget 
Sound  Imp.  Co.  v.  Frankfort  Marine,  Acci- 
dent 8c  Plate  Glass  Ins.  Co.,  B2  Wash.  124, 
100  Pac.  190. 

The  provisions  of  the  iwllcy  therein  con- 
strued were  similar  to  the  ones  before  us, 
and  it  was  therein  held  that  the  policy  con- 
stituted a  contract  of  "Indemnity  against 
loss,"  and  not  against  liability  merely,  and 
no  light  of  action  accrued  thereon  until  the 
assured  had  actually  paid  a  Judgment  ren- 
dered against  him. 

In  Allen  v.  Gllman,  McNeil  &  Co.  (C.  C.) 
137  Fed.  136,  a  similar  policy  was  construed 
by  the  circuit  court  of  Pennsylvania,  and  It 
was  therein  held  that  the  policy  was  an 
agreement  insuring  the  defendant  against 
loss,  and  not  against  liability  and  therein 
reference  is  made  to  the  case  of  Sanders  v. 
Frankfort  Marine,  Accident  &  Plate  Glass 
Ins.  Co.,  72  N.  H.  485,  57  Atl.  655,  101  Am. 
St  Rep.  688,  supra,  as  follows: 

"Against  the  ruling  thus  referred  to  is  the 
single  case  of  Sanders  v.  Frankfort,  etc.,  Ins. 
Co.  [72  N.  H.  485]  57  Atl.  655  [101  Am.  St. 
Rep.  688],  in  which  an  opposite  conclusion  la 
reached  by  the  Supreme  Cfourt  of  New  Hamp- 
shire in  construing  a  policy  like  the  one  now 
under  consideration.  The  opinion  is  careful, 
and  deserves  much  respect;  but  it  is  certainly 
opposed  to  the  weight  of  authority,  and  I  am 
not  satisfied  with  the  construction  of  the  policy 
that  the  court  found  it  necessary  to  adopt  in  or- 
der to  avoid  the  force  of  the  provision  forbid- 
ding suit  by  the  insured  until  after  he  has  paid 
the  employe's  Judgment" 

It  is  further  said  that  the  objection  to  the 
construction  placed  upon  the  policy  by  the 
said  New  Hampshire  court  is: 

"That  it  defeats  a  plain  and  unambiguous  pro- 
vision by  what  appears  to  be  a  pure  assumption 
that  the  parties  did  not  mean  what  they_  clearly 
said.  The  suits  which  they  had  In  mind  and 
provided  for  were  suits  by  the  insured  for  losses, 
'under  this  policy,'  and  for  such  losses  the  insur- 
ance company  was  liable  whether  it  had  defend- 
ed the  emplo:r^'  suits  or  not.  If  it  had  de- 
fended these,  it  would  probably  be  estopped  to 
deny  its  liability  afterwards.    If  it  had  refused 


to  defend,  taking  the  ground  that  the  policy  did 
not  cover  the  particular  injury.  It  could  raise 
that  question  afterwards  when  a  suit  should 
be  brought  by  the  insured  against  it  after  the 
employe  had  obtained  a  judgment  and  had  been 
paid." 

It  might  be  said,  also,  that  In  Northam  v. 
Casualty  Co.  of  America  (C.  C.)  177  Fed.  981, 
a  different  construction  is  placed  upon  said 
section  2777  of  the  Civil  Code  from  that  In 
the  Moore  Case  (C.  C.)  89  Fed.  73,  supra,  and 
it  Is  held  that  said  section  is  to  be  regarded 
as  a  declaration  of  the  common  law,  and 
that  it  announces  a  rule  of  no  greater  import 
That  It  applies,  in  other  words,  to  Joint  tort- 
feasors or  where  the  liability  of  the  Indemni- 
tor and  Indemnitee  is  Joint  and  concurrent 
As  illustrative  of  this  position  are  dted 
Herring  v.  Hoppock,  15  N.  Y.  409 ;  Davidson  v. 
Dallas,  8  Cal.  227;  Lewis  y.  Johns,  34  Cal. 
629. 

[2]  As  to  said  section  we  may  say  that  it 
would  not  be  competent  for  the  Legislature 
to  modify,  defeat,  or  nullify  a  contract  of 
the  parties  by  creating  a  liability  that  was 
not  contemplated  or  provided  in  their  con- 
tract and  in  the  second  place  it  Is  entirely 
obvious  by  the  provisions  of  the  succeeding 
section  2778  that  the  Legislature  did  not 
intend  to  change  the  liability  of  the  indemni- 
tor in  such  policy  as  the  one  herein  involved. 
For  therein  it  is  provided: 

"Snb.'2.  Upon  an  indemnity  against  claims, 
or  demands,  or  damages,  or  costs,  expressly,  or 
in  other  equivsleut  terms,  the  person  in'leninified 
is  not  entitled  to  recover  without  payment 
thereof." 

It  may  be  stated  Anally  that  the  encyclope- 
dias and  text-books  approve  the  doctrine 
which  we  have  herein  announced. 

Applying  the  familiar  rules  of  interpreta- 
tion we  can  reach  no  other  conclusion  than 
that  the  surety  company  is  not  liable  for  this 
claim.  To  hold  that  the  surety  company 
bound  Itself  to  defend  successfully  any  suit 
that  might  be  brought  against  the  indemnitee 
and  to  assume  any  liability  of  the  latter,  and 
therefore  satisfy  any  Judgment  that  might 
be  obtained  against  the  employer  in  such  case 
and  under  the  circumstances  herein  appear- 
ing, would  be  doing  violence  to  the  language 
of  the  contract  adopted  by  the  parties  them- 
selves and  supplying  an  additional  covenant 
not  to  be  found  in  the  policy. 

[3]  There  is  some  contention  made  that  the 
Judgment  against  the  partnership  cannot  be 
supported  for  the  reason  that  the  partnership 
was  dissolved  before  the  action  was  begun. 
There  is  no  doubt,  however,  that  It  was  In 
existence  at  the  time  of  the  accident,  and 
that  the  suit  was  properly  brought  against 
said  partnership  and  the  individual  members 
thereof.  It  is  equally  clear  that  the  Judg- 
ment against  C.  H.  Kell  and  E.  P.  Hannon, 
and  each  of  them  is  Justified,  and  under  the 
circumstances  it  would  seem  to  be  a  matter 
of  no  moment  to  them  whether  the  partner- 
ship is  still  in  existence. 

The  Judgment  as  to  the  Padflc  Coast  Cas- 
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ualty  Company,  a  corporation,  Is  reTersed 
and  In  other  respects  It  la  affirmed. 

We  concur:  CHIPMAN,  P.  J,;  HABT.  J. 

On  Rehearing. 

BtFRNETT,  J.  [4]  Respondent  in  his  peti- 
tion for  a  rehearing  claims  that  the  court  has 
construed  the  contract  of  Indemnity  In  favor 
of  the  Insurer  rather  than  the  Insured, 
whereas,  it  Is  the  latter  that  should  be  favor- 
ed. We  are  aware  of  the  rule  that  justly 
requires  the  courts  to  resolve  doubtful  and 
obscure  provisions  so  as  to  give  the  fullest 
protection  possible  to  the  Interests  of  the 
Insured,  and  we  are  In  accord  with  that  pol- 
icy, but  It  seems  to  us  that  to  support  the 
position  of  respondent  In  this  case  would  re- 
quire us  to  do  violence  to  the  plain  terms  of 
the  contract  which  the  parties  have  deliber- 
ately chosen. 

Petitioner,  with  some  degree  of  acerbity, 
complains  because  we  failed  to  notice  specif- 
ically some  of  the  cases  dted  by  respondent, 
especially  Rodgers  v.  Pacific  Ck>ast  Casualty 
Company,  33  Cal.  App.  70, 164  Pac  1115.  Of 
course,  there  must  be  some  limit  to  an  opin- 
ion, and  It  is  not  generally  supposed  that  the 
appellate  courts  In  that  respect  usually  err 
upon  the  side  of  brevity.  The  cases  cited  by 
respondent,  though,  were  examined,  and  we 
thought  our  reference  to  them  was  sufficient 
for  the  purpose  of  the  case  in  expressing  our 
views  as  to  the  merits  of  the  controversy. 
As  to  the  Rodgers  Case,  we  may  add  that  in 
the  opinion  of  the  Second  EMstrict  Court  of 
Appeal,  written  by  Mr.  Justice  James,  for 
whose  Judgment  we  have  the  highest  opinion, 
the  language  of  a  policy  similar  to  the  one 
before  us  was  construed  in  harmony  with 
respondent's  contention  herein,  but  It  Is  to  be 
noted  that  the  affirmance  of  the  Judgment  of 
the  lower  court  was  also  grounded  upon  the 
other  position  that  there  had  been  a  payment 
of  the  Judgment  by  the  Indemnitee;  and,  in 
denying  the  petition  for  rehearing  therein, 
the  Supreme  Court  limited  its  concurrence  to 
that  view,  saying  that  the  opinion  of  the  Dis- 
trict Court  "also  proceeds  upon  the  theory 
that  the  payment  by  Irwin  (indemnitee)  of 
the  Judgment  against  her  In  favor  of  the  in- 
jured party  Is  a  condition  precedent  to  the 
ej^tence  of  a  cause  of  action  in  favor  of  Jr- 
tcin  againtt  the  company,  as  Indeed  the  policy 
expressly  declares;  but  that  such  previous 
payment  need  not  be  made  in  money,  but  may 
be  made  in  property  of  any  kind,  including 
the  promissory  note  of  Irwin  if  such  note  Is 
accepted  expressly  a*  payment;  a  theory  in 
which  we  concur."    (Italics  ours.) 

The  foregoing  language  seems  very  clear, 
and  It  can  leave  no  doubt  as  to  how  the  high- 
est court  of  this  state  regarded  a  similar  pol- 
icy. It  Is  expressly  declared  that  a  payment 
of  the  Judgment  by  the  Indemnitee  was  a  con- 
dition precedent  to  the  existence  of  a  cause 


of  action  against  the  Insurance  ccHupany.  It 
may  be  that  we  have  misunderstood  the. sig- 
nificance of  the  terms  employed  by  the  Su- 
preme Court,  but,  if  it  be  so,  we  are  fearful 
that  we  are  without  satisfactory  excuse. 

[5]  There  is  some  criticism  of  the  declara- 
tion of  this  court  as  to  the  Incompetency  of 
the  Legislature  to  change  the  terms  of  the 
contract  of  the  parties.  Probably  the  propo- 
sition was  not  expressed  as  clearly  as  it 
should  have  been.  Of  course,  we  assumed 
that  the  contract  was  legal,  and  what  we  in- 
tended to  say  was  that,  where  parties  have 
entered  Into  a  lawful  contract  and  have  clear- 
ly expressed  their  Intention,  It  does  not  lie 
with  the  Legislature  to  provide  a  different 
contract  for  thetn. 

We  would  be  glad  to  afford  relief  to  the 
plaintiff  If  we  could  so  construe  the  policy, 
but  we  find  ourselves  unable  to  do  so. 

The  petition  for  rehearing  is  denied. 

We  concur:  OHIPMAN,  P.  J.;  HART,  J. 


(M  Cal.  App.  vn 

COLE  et  aL  ▼.  aniGRIDGB.    (Civ.  1558.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    Feb.  7,  lOia    Rebearintr  Denied 
by  Supreme  Court  AprU  4,  1918.) 

1.  Venoob  anh  Pubcraseb  «=921  —  Aobek- 

MENTS   TO   Con  VET  —  CONSinERATION  —  Cabb 

AND  Support. 
Agreements  to  convey  property  in  return  for 
support  and  care  during  life  are  enforced  wlth- 
onl  reference  to  the  form  or  piiraseology  of  Ute 
writing  by  which  they  are  expressed. 

2.  Yeitdob  and  Pubchasib  ®=>44— Mctuau- 
TY— Agbeemknt  to  Convey  Land. 

Evidence  held  sufBcient  to  support  a  finding 
that  there  was  a  meetine  of  the  minds  in  a 
transaction  wherein  defendant  agreed  to  convey 
property  in  return  for  support  and  care  during 
life. 

3.  Afpeai.  and  Ebrob  9=»1068(1)— Habuusss 
Ebbob— Instbtjctions. 

In  action  for  damages  for  breach  of  contract 
to  convey,  land  in  consideration  for  personal 
care,  attention,  companionship,  and  consolation 
in  which  good  faith  was  not  in  issue,  a  statement 
in  an  instruction  that  "in  cases  of  bad  faith  the 
measure  of  damages  would  be  somewhat  differ- 
ent" did  not  impute  bad  faith  to  the  defendant, 
and  could  not  have  misled  the  Jury,  especially 
where  the  jury  gave  a  verdict  for  less  than  the 
value  of  the  property. 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; Henry  C.  Gesford,  Judge. 

Action  by  Bertram  W.  Cole  and  Nora  B. 
Cole  against  Olive  J.  Mugridge.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Leon  Samuels,  of  San  Francisco,  for  appel- 
lant. James  H.  O'Leary,  of  Vallejo,  and  E.  S. 
Bell,  of  Napa,  for  respondenta 

CHIPMAN,  P.  J.  This  la  an  action  for 
damages  for  breach  of  an  alleged  contract  en- 
tered Into  by  plaintiffs,  who  are  husband  and 
wife,  and  defendant  on  or  about  March  11, 
1914,  by  the  terms  of  which  it  Is  alleged  that 
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In  consideration  of  plaintiffs*  giving  defend- 
ant their  personal  care,  attention,  companion- 
ship, and  consolation  and  furnishing  defend- 
ant with  necessary  food  during  the  remain- 
der of  her  life,  defendant  would  convey  to 
plaintiffs  a  certain  lot  of  land  sltnated  in 
the  city  of  Vallejo,  together  with  the  dwell- 
ing house  thereon  and  the  furnishings  there- 
in, defendant  to  reserve  unto  herself  an  es- 
tate In  said  property  during  her  life,  plain- 
tiffs to  reside  with  her  in  said  dwelling  house 
on  said  premises,  "free  from  rent,  during  the 
remainder  of  defendant's  natural  life." 

It  is  alleged  In  plaintiffs'  second  amended 
complaint:  That  on  March  23,  1914,  and  for 
a  long  time  prior  thereto,  plaintiffs  resided  In 
the  county  of  Worcester,  state  of  Massachu- 
setts. That  about  March  23,  1914,  plaintiffs 
departed  from  their  former  home  in  the  said 
county  of  Worcester  for  the  city  of  Vallejo, 
arriving  in  said  city  about  April  14,  1914. 
That  on  said  day  defendant  had  not  conveyed 
said  property  to  plaintiffs  in  accordance  with 
said  contract  or  at  all.  That  on  or  about 
March  11, 1914,  and  April  14,  1914,  and  at  aU 
times  between  said  dates,  plaintiffs  were 
ready  and  willing  to  comply  with  the  terms  of 
said  contract  and  on  April  14,  1914,  at  the 
said  city  of  Vallejo,  plaintiffs  "offered  de- 
fendant immediate  compliance  with  the  terms 
of  said  contract;  but  defendant  then  and 
there  rejected  plaintiffs'  said  offer  of  per- 
formance, and  then  and  there  refused  to  con- 
vey said  property  to  plaintiffs  in  accordance 
with  the  terms  of  said  contract,  or  at  all,  and 
then  and  there  refused  to  allow  plaintiffs  to 
reside  In  said  dwelling  house  with  or  without 
the  use  of  said  furnishings,  during  the  re- 
mainder of  defendant's  natural  life,  or  dnr- 
Ing  any  other  period  free  from  rent,  or  other- 
wise, or  at  all,  and  then  and  there  refused  to 
comply  at  all  with  the  terms  of  said  contract 
By  defendant's  f&ilnre  and  refusal  to  comply 
with  the  terms  of  said  contract  as  aforesaid, 
plaintiffs  have  siiffered  Injury  and  damage  as 
hereinafter  alleged."  That  In  order  to  com- 
ply with  the  terms  of  said  contract  on  their 
part,  plaintiffs  were  compelled  to  and  did  sur- 
render a  certain  leasehold  Interest  in  certain 
land  in  said  Worcester  county  that  had  four 
years  to  run  and  which  was  yielding  plain- 
tiffs an  annual  profit  of  $1,200,  and  were 
obliged  to  pay  the  lessor  the  rents  reserved, 
to  wit,  the  sum  of  $480,  to  plaintiffs'  damage 
in  the  sum  of  $5,280.  That  plaintiffs  were 
for  like  reason  obliged  to  sell  and  did  sell  cer- 
tain farm  implements  and  other  personal 
property  described,  at  a  loss  of  $602.  That  In 
coming  to  California  in  order  to  comply  with 
the  terms  of  said  contract  they  incurred  cer- 
tain expenses,  the  items  of  which  are  enu- 
merated, amounting  to  $329,  and  that  to  re- 
turn to  Massachusetts  the  expense  to  plain- 
tiffs will  be  a  like  amount.  That  plaintiffs 
were  unemployed  by  reason  of  defendant's 
failure  to  perform  on  her  part,  for  a  period 
01  48  days,  resulting  in  plalntUTs  further  | 


damage  in  the  sum  of  $240.  The  pray«  of 
the  complaint  is  for  the  sum  of  $6,781.70  and 
costs  of  suit  The  complaint  is  verified.  The 
answer  consists  of  specific  denials  of  the 
averments  of  the  complaint  with  the  single 
exception  that  defendant  admits  that  she 
would  not  convey  said  property  to  plaintiffs 
on  or  about  the  14th  day  of  April,  1914,  or 
at  any  time.  The  cause  was  tried  with  a 
Jury,  and  plaintiffs  had  a  verdict  for  $1,500, 
for  which  amount  the  court  entered  Judgment 
with  Interest  from  Its  date,  September  2, 
1916,  and  for  costs  fixed  at  $111.20. 

[1]  Appellant  says  in  her  brief  that  the 
facts  are  "extremely  unusual,"  which  may  be 
said  of  most  of  the  cases  in  this  class,  for 
It  would  be  difficult  to  find  any  two  alike  In 
their  facts.  While  this  is  true,  it  Is  also  true, 
as  was  said  In  Bruer  v.  Bruer,  109  Minn.  260, 
123  N.  W.  813,  28  I*  R.  A.  (N.  S.)  608: 

"By  the  modern  trend  of  authority  these  trana- 
actiona  are  placed  in  a  class  by  themselves,  and 
enforced  without  reSerence  to  the  form  or 
phraseology  of  the  writing  by  which  Uiey  are  ex- 
pressed." 

The  contract  In  question  la  chiefly  deriv- 
able  from  letters  exchanged  between  plain- 
tiff Mrs.  Cole  and  defendant  Mrs.  Mugrldge. 
Mrs.  Cole  In  her  testimony  thus  explains  how 
this  epistolary  correspondence  sprang  up: 

"I  first  learned  of  Mrs.  Mugrid^  in  March, 
1910,  in  Vallejo.  I  met  Mr.  Mugridge  her  hos- 
band  In  Dr.  Klotz's  office  at  that  time,  when  I 
waff  there  with  my  husband.  Mr.  MagridgB 
spoke  to  us  first,  and  in  the  course  of  the  con- 
versation we  found  that  Mr.  Mugridge  and  I 
were  from  the  same  state.  New  Hampshire.  We 
all  left  Dr.  Klotz's  office  together  and  Mr.  Mag- 
ridge  walked  with  us  as  far  as  the  St  Vincent 
Hoiel,  where  we  were  stopping.  He  was  very 
friendly  to  us  and  invited  us  to  his  home,  at 
the  same  time  telling  us  of  his  wife,  whom  he 
said  was  also  a  native  of  Kew  Hampshire.  Aft- 
er that  we  met  him  about  half  a  dozen  times. 
He  made  two  or  three  visits  to  us  at  our  hotel, 
and  on  each  occasion  invited  as  to  come  to  hia 
home ;  but  we  never  did  so.  However,  at  his  in- 
sistence, we  did  upon  one  occasion  walk  with 
him  to  the  street  comer  near  his  home  and  he 
pointed  it  out  to  us.  This  is  the  same  property 
which  his  wife  later  on  promised  to  deed  to  na. 
About  the  last  time  he  saw  us,  he  asked  my  hus- 
band and  myself  to  write  to  him,  stating  at  the 
same  time  that  his  wife  was  very  fond  of  postal 
cards,  and  asked  as  to  send  her  some.  About 
two  weeks  after  meeting  Mr.  Mugridge,  my  hus- 
band and  I  returned  to  New  Hampshire.  After 
our  return  to  New  Hampshire  I  wrote  to  Mr. 
Mugridge  and  his  wife  answered  the  letter,  giv- 
ing as  her  reason  for  doing  so  that  her  husband 
could  not  see  to  write.  After  this,  at  Mrs.  Mag- 
ridge's  request,  I  wrote  to  her  directly  and  sent 
her  some  postal  cards.  This  was  the  beginning 
of  my  correspondence  with  her,  and  from  them 
on  many  letters  were  exchanged  between  us."  . 

At  this  time,  1910,  defendant's  family  cod- 
sisted  of  herself  and  husband  and  son.  She 
was  almost  73  years  old;  her  husband  sever- 
al years  older.  He  died  some  time  prior  to 
1913,  and  her  son  also  died  In  March  of  that 
year.  The  earliest  letters  are  not  in  the  rec- 
ord. Defendant  Introduced  a  letter  written 
by  Mrs.  Cole  of  date  January  1,  1913.  There 
is  nothing  In  this  letter  indicative  of  the 
wish  on  appellant's  part  to  have  respondents 
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eome  to  California  or  of  respondents'  oiter* 
talnlng  any  intention  to  do  so.  Defendant 
Introduced  another  letter  written  by  Mrs. 
Cole  dated  March  4,  1913,  In  which  the  writ- 
er expresses  her  sorrow  on  hearing  of  the 
accident  to  Mrs.  Mugridge's  son.  She  writes 
of  the  griefs  and  troubles  her  own  family  la 
passing  through  and  asks  forgiveness  for  in- 
flicting them  upon  her  friend  who  has  so 
many  of  her  own.  The  next  letter  In  order 
of  time  Is  one  dated  December  28,  191S, 
from  defendant  addressed  to  "My  dear 
friends,  Mr.  and  Mrs.  Cole,"  partly  written 
on  that  date,  partly  on  January  4, 1014,  and 
January  6,  1914.  In  this  letter  she  dwells 
upon  the  death  of  her  husband  and  especial- 
ly the  death  of  her  son' Charlie.  In  this  let- 
ter she  says  that  after  the  death  of  her  hus- 
band she  wanted  to  ask  Mrs.  Cole  tf  she 
ever  thought  of  coming  out  to  California  but 
"did  not  dare  to"  for  fear  she  could  not  do 
ber  Justice,  adding: 

"I  don't  know  what  win  become  of  me  if 
some  body  dont  come  to  my  relief  for  I  cant  al- 
ways do  as  I  do  now,  •  •  •  If  you  ever 
want  to  come  out  here  and  can  then  write  me  so 
I  can  think,  then  I  will  write  you  more.  •  •  • 
I  have  just  got  your  New  Xean  cards;  how 
can  you  have  so  much  patience  with  me?  yet  if 
you  was  here  yon  could  see  for  yourself  all  I  can 
do.  Is  to  thank  yon  many  times  for  all  your 
kindness." 

On  February  1,  1914,  appellant  wrote  Mrs. 
Cole,  among  other  things  saying: 

"Would  It  be  any  temptation  to  you  to  come 
to  California  If  I  should  tell  you  I  would  give 
yon  my  home  with  what  is  in  it.  1  have  got  to 
have  some  one  and  of  course  it  wont  be  long 
that  I  shall  need  any  one  or  anything,  there  are 
many  who  would  come  and  be  glad  to,  but  I  am 
afraid  to  ask  any  and  if  you  are  the  kind  of 
people  I  think  you  are  I  would  glAdly  do  all  I 
could  for  you.  Now  think  this  matter  over  and 
write  me  and  ask  me  anything  you  want  to 
know 'and  I  will  try  to  explain  anything  and 
everything  and  if  It  don't  strike  you  favorably 
it  will  be  all  right  and  if  it  does  ask  any  ques- 
tions you  want  to,  and  I  wUl  try  to  answer  sat- 
lafactorily." 

Appellant  wrote  again  February  16,  1914, 
in  which  she  takes  up  the  matter  of  respond- 
ents' coming  to  California,  saying,  among 
other  things: 

"I  will  willingly  give  my  home  to  yon  and  it  Is 
not  likely  I  shall  trouble  anybody  long  for  I  am 
76  years  old,  and  it  is  not  every  one  that  reach- 
es ftat  age ;  •  •  •  don't  put  any  money  into 
that  field  of  potatoes  but  save  it  to  come  out 
here  with,  that  is  if  you  would  like  to  come  and 
I  certainly  would  like  for  yon  to  come;  all  yoo 
would  have  to  do  for  me  is  to  board  me  and 
take  care  of  me  a  little  and  if  I  should  get  so  I 
could  not  do  for  myself  I  will  hire  a  nurse.  My 
property  is  not  involved  in  any  way  only  with 
Street  work  paving  and  so  fourth  which  I  have 
money  to  pay  and  I  am  trying  every  way  to 
keep  sqnair  so  as  not  to  die  in  debt." 

Agbin,  In  the  same  letter,  she  says: 
"Just  dispose  of  what  yon  have  and  get  ready 
and  come  right  along  and  you  wiU  find  every- 
thing on  the  squair  for  I  conld  never  take  ad- 
Tantage  of  anyone  much  less  one  who  is  so  kind 
as  I  think  you  and  vour  husband  are  and  yon 
-will  find  me  Jnst  what  I  say,  to  be  sure  we 
have  never  seen  each  other,  and  I  do  hope  we 
neither  of  ns  will  ever  be  sorry  for  what  we 
■re  trying  to  bring  about" 


In  another  letter  of  February  22, 1914,  she 
describes  to  respondents  her  home,  saying 
among  other  Udngs: 

"I  do  hope  you  will  come,  yon  will  never  get 
another  chance  like  it,  yon  never  will  find  a 
home  ready  for  you,  I  have  been  thinking  of  yon 
all  day  and  thinking  what  I  wanted  to  tell  you 
and  I  want  yon  to  come  while  I  am  living." 

Again,  on  March  3,  1914,  she  wrote  to  re- 
spondents: 

"I  hope  you  will  come  soon  and  hope  that  we 
shall  all  be  spaired  to  enjoy  each  others  com- 
panionship." 

And  In  the  same  letter  she  said  that  she 
had  not  mentioned  the  matter  to  any  one  for 
It  wonid  be  time  enough  when  the  respond- 
ents came  to  ber. 

"I  think  I  will  have  a  deed  made  ont  to  you 
and  your  husband  to  take  effect  at  my  death  or 
would  you  rather  I  would  wait  till  you  ^et  here? 
You  answer  this  as  soon  as  you  get  this  letter, 
this  house  is  insured  for  three  years,  and  there 
is  no  incumbrance  on  it  anyway  only  as  I  told 
you  in  the  first  letter  the  street  work  and  I  have 
money  in  reserve  for  that  purpose." 

In  a  letter  of  March  11,  1914,  she  says: 
"I  am  going  ont  this  afternoon  to  look  after 
your  interests  and  if  yon  come  and  I  sincerely 
hope  you  will,  I  shall  do  all  I  can  to  make  ns 
happy." 

Tbe  day  following,  March  12,  1914,  she 
writes  advising  against  bringing  any  furni- 
ture, saying: 

"If  I  were  in  your  place  I  would  bring  the 
traveling  expenses  down  as  low  as  possible  for 
perhaps  if  you  stay  here  till  I  am  gone  yon  will 
want  to  sell  out  and  go  East  again,  so  perhaps 
it  would  be  weU  to  store  it  if  you  want  to  keep 
it." 

On  March  14  she  wrote  again: 

"I  have  not  spoken  to  anyone  about  you  and 
shall  not  for  if  anything  should  happen  which  I 
do  hope  will  not,  everybody  wonld  blame  me 
for  taking  up  with  strangers,  but  I  put  con- 
fidence in  yon  both  if  yon  are  strangers,  I 
hope  we  wont  always  be  *  *  *  I  will  close 
now  hoping  to  see  you  soon;  write  me  and  make 
a  rough  guess  if  not  very  accurate  what  time 
yoo  will  start  and  if  I  dont  have  everything 
done  be  assured  it  is  not  my  fault.  •  •  • 
P.  S.  Dont  worry  the  Deed  is  all  right  don't 
say  anything.  I  don't  wonder  you  cried  over 
your  cow  and  calf,  I  should  cry  over  chickens 
and  pigs,  or  anything  that  had  life  that  I  had." 

On  March  22d  she  wrote  Mrs.  Cole  again, 
addressing  her  as  follows,  "My  dear  niece  or 
daughter  or  whatever  yon  want  to  call  me," 
in  which  she  expresses  the  hope  that  they 
will  be  happy  when  they  are  all  together. 
On  March  23d  she  writes  Mrs.  Cole  again, 
expressing  the  hope  that  they  have  done 
right  in  regard  to  the  Coles  coming  to  Cali- 
fornia, adding: 

"I  am  willing  and  will  do  what  I  said  I 
would  if  you  come  and  I  hope  you  will  and  that 
neither  of  us  will  be  disappomted  with  the  other, 
now  what  I  write  is  for  both  your  and  my  good 
so  please  take  it  so,  I  should  feel  very  bad  to 
have  you  come  out  here  and  find  things  not  as 
well  as  you  expected." 

On  February  10,  1914,  Mrs.  Cole  wrote  tc 
appellant  acknowledging  the  receipt  of  a 
letter  from  appellant,  stating: 

"Dear  friend,  do  you  mean  that  If  we  wonld 
go  and  take  care  of  you  and  be  kind  to  you  as 
long  as  you  lived  that  you  would  give  me  your 
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home  for  myself?  •  •  •  I  would  like  to  live 
there  very  much.  I  liked  it  when  I  was  there. 
Of  course,  I  should  have  to  know  just  what  you 
thought  best  to  do  before  we  gave  up  our  place 
here.  We  only  leased  it,  as  I  wrote  you,  but  it 
was  a  chance  one  would  seldom  find,  and  the 
stock  is  ours  what  there  is  of  it,  and  it  is  all 
we  have  in  the  world." 

Slie  asks  her  "Aunt  Mugridge"  to  think 
the  matter  over  for  as  the  planting  season 
was  coming  on  they  would  have  to  know 
what  they  were  going  to  do. 

"Of  course  we  would  not  want  to  sell  our 
stock  to  pay  our  way  out  there  and  lose  all  we 
bad  here,  unless  we  were  sure  of  the  place.  I 
know  we  would  do  all  in  our  power  for  you  to 
help  you  and  to  make  the  sUnset  of  your  life  as 
contented  as  possible  after  such  a  loss.  It 
means  a  great  deal  to  us  all  and  I  only  hope  we 
may  all  live  to  thank  God  for  bringing  us  to- 
gether in  mutual  help.  Now,  you  too,  write  me 
just  what  you  mean  and  think  best  to  do.  If  I 
could  aSord  it  I  would  go  out  and  talk  with  you 
myself,  but  it  is  more  than  I  can  do.  We  know 
each  other  pretty  well,  now  don't  we?  I  shall 
have  this  on  my  mind  until  I  know." 

On  February  25th  Mrs.  Cole  again  writes 
Mr&  Mugridge  acknowledging  the  receipt  of 
her  letter,  stating: 

"I  received  your  welcome  letter  today,  and  I 
am  all  excitement  myself.  I  believe  it  will  mean 
more  happiness  for  us  all.  It  was  quite  a  deci- 
sion for  me,  because  it  meant  so  very  much, 
for  you  see,  we  shall  not  have  anything,  practi- 
cally, left,  after  we  pay  our  fare  out  there.  It 
will  cost  about  two  hundred  dollars,  but  Auntie, 
I  know  you  are  true  and  would  not  let  as  give 
this  chance  up  here,  only  to  lose  all.  •  •  • 
Of  course,  I  would  not  expect  you  to  give  me 
your  home  until  you  knew  us,  but  I  am  sure  you 
would  do  what  was  right  under  the  circum- 
stances. It  will  take  a  little  time  to  dispose  of 
all  our  stock  but  we  will  do  it  as  quickly  as  we 
can.  I  hesitated  a  little  at  first,  because  I  knew 
if  we  gave  this  place  up  we  never  would  find 
again  the  chance  we  had  here.  *  *  *  I  want 
to  say  too,  that  it  is  not  because  you  have  a 
home  and  a  little  money  alone,  that  I  am  going 
to  you,  it  is  both  because  I  want  a  home  and 
believe  I  can  make  you  happier.  Auntie,  too,  in 
your  last  years.  It  must  have  been  meant  to  be 
so.  I  hope  nothing  happens  in  any  way  to  any 
of  us  before  we  get  together  and  try  and  find  a 
little  comfort  for  you." 

On  March  4,  1914,  Mrs.  Cole  writes  to  Mrs. 
Mugridge : 

"Started  packing  yesterday.  One  room  done. 
Mr.  C.  packs  everything  in  burlap  and  paper. 
•  •  *  Keep  up  courage.  Auntie,  we  will  be 
there  before  very  long  now.  I  dread  to  see  my 
animals  go  and  break  up  but  I  hope  we  shall  all 
be  happy  there  together." 

On  March  9th  she  writes  again,  acknowl- 
edging the  receipt  of  a  letter  from  Mrs.  Mug- 
ridge, among  other  things,  saying: 

"Auntie,  if  you  feel  perfectly  willing  T  should 
feel  pleased  to  have  you  make  out  the  deed. 
God  knows  I  do  not  anticipate  anything  hap- 

fiening  to  you.  Auntie,  but  it  would  be  almost 
ike  insuring  us." 

On  March  16th  she  wrote  reporting  prog- 
ress in  her  preparations  for  going  to  Califor- 
nia and  acknowledging  the  receipt  of  a  let- 
ter  from  Mrs.  Mugridge.  On  March  19th  she 
wrote  again,  acknowledging  the  receipt  of 
another  letter  and  stating  that  they  were 
about  through  packing,  and  on  March  24th 
she  wrote  again  at  some  length  describing 


the  many  thln^  she  bad  to  do  In  diaposing  of 

their  property,  closing  as  follows: 

"We  will  all  be  together  soon  now  I  hope 
and  then  we  can  both  find  comfort,  sympathizing 
with  each  other  and  I  think  it  will  help  us  both. 
Don't  try  to  do  too  much  Auntie  and  keep  as 
well  as  you  can.  We  both  send  yon  sincere  love 
until  we  can  see  you,  which  wiU  be  soon  now." 

On  April  2d  she  wrote: 

"I  sent  a  letter  to  you  yesterday  but  will 
send  you  a  few  words  more  today  to  tell  yoa 
that  we  have  secured  our  tickets  and  will  leave 
for  Cal.  (and  you)  April  8th  on  a  Wednesday 
and  the  trains  are  scheduled  to  arrive  Monday 
night,  April  13th,  in  San  E'rancisco.  •  •  * 
We  will  all  be  together  soon  now.  Yes,  it  was 
a  great  decision  for  us  all,  but  I  am  sure  it 
was  for  the  best,  because  we  both  mean  to  do 
right  by  each  other,  and  we  did  need  each  other, 
didn't  we?  No,  Auntie,  I  never  thought  you 
were  rich,  and  you  never  misrepresented  any- 
thing to  me.  What  I  did  want  was  a  home, 
and  I  was  willing  to  do  all  we  could  for  you  in 
return  for  yours. 

This  ends  the  correspondence  so  far  as 
shown  in  the  record.  PlalntifCs  called  upon 
the  defendant  at  the  trial  to  produce  all  the 
letters  written  by  Mrs.  Cole  to  the  defendant, 
but  the  defendant  stated  that  she  could  find 
no  others  except  the  ones  already  referred  to. 
Mrs.  Mugridge  wrote  very  volubly  and  with 
great  frankness  and  apparent  sincerity,  as 
rMd  also  Mrs.  Cole.  We  think  an  examina- 
tion of  the  letters  taken  in  their  entirety 
will  show  quite  satisfactorily  that  the  de- 
fendant was  not  only  willing  but  very  anx- 
ious to  bring  about  the  coming  of  Mr.  and 
Mrs.  Cole  to  California  to  live  with  her  and 
care  for  her  upon  the  terms  substantially  as 
set  out  in  the  complaint,  and  that  the  plain- 
tiffs came  to  California  induced  thereto  by 
the  representations  and  promises  made  by 
the  defendant,,  and  that  they  would  not  oth- 
erwise have  broken  up  their  home  in  Massa- 
chusetts. 

The  defendant  In  her  answer  makes  no 
claim  of  fraud  or  false  representations  or 
concealments  on  the  part  of  plaintlGTs,  and, 
aside  from  the  fact  that  Mrs.  Mugridge  was 
laboring  under  a  feeling  of  great  loneliness 
and  sorrow  because  of  the  loss  of  her  hus- 
band and  son,  there  Is  nothing  in  the  record 
tending  to  show  that  she  was  not  possessed 
of  average  mental  faculties  or  did  not  fully 
understand  what  she  was  doing. 

Mrs.  Cole  testified : 

"When  we  arrived  in  Vallejo,  in  April,  1914, 
we  went  direct  to  Mrs.  Mugridge's  house  and 
Mrs.  Mugridge  came  to  the  door;  that  was  the 
first  time  any  of  us  had  met.  We  had  lunch 
there  and  the  first  thing  she  said  was,  'We  have 
ail  done  wrong.  We  have  made  a  mistake.' 
We  asked  her  what  she  meant  by  this  and 
she  told  us  that  she  meant  that  she  should  not 
have  promised  us  her  home  and  should  not  have 
had  us  come  to  California.  We  tried  to  con- 
vince her  that  it  was  all  right  and  that  we 
would  all  be  happy  together  and  asked  her  to 
place  the  deed  she  had  made  to  us  in  escrow 
and  to  keep  her  promise  to  us,  but  she  refused 
to  do  80.  We  stayed  there  from  April  14,  1914, 
to  May  27,  1914,  and  during  this  time  we  often 
tried  to  point  out  to  her  what  a  great  wrong 
it  would  be  for  her  not  to  keep  her  promise  to 
us  under   the  circumatancea,  and  often  asked 
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her  to  place  the  deed  to  the  property  in  escrow, 
hut  she  Baid  she  did  not  want  to  do  so;  that  her 
husband  had  told  her  never  to  part  with  any  of 
her  property.  We  did  everything  we  could  to 
keep  our  promise  to  her  and  were  always  ready 
and  willing  to  do  so.  While  we  were  at  her 
house  we  did  eyerything  in  oar  power  to  make 
her  happy  and  make  it  pleasant  for  her,  aa- 
sisting  her  in  every  way  we  could  about  the 
house  and  during  this  time  bought  most  of 
the  provisions  for  the  house.  We  finally  became 
satisfied  that  Mrs.  Mugridge  bad  no  intention 
of  keeping  her  promise  to  us;  that  she  did  not 
want  us  in  her  house,  and  so  on  May  27,  1914, 
we  moved  away  from  there.  We  inquired  of 
Mr.  Madren  and  he  told  us  he  had  prepared  a 
deed  for  Mrs.  Mugridge  in  which  she  deeded 
the  property  at  412  Carolina  street,  Vallejo,  to 
myself  and  my  husband.  Thia  is  the  same  prop- 
erty involved  in  this  auit  and  which  she  promis- 
ed to  give  us.  I  wrote  Mrs.  Mugridge  many 
letters  which  she  has  not  produced  here.  We 
did  start  packing  some  of  our  small  tbinga  about 
March  4,  1914,  but  we  were  sure  at  Oiia  time 
from  what  Mra  Mugridge  had  said  to  us  in  her 
letters  that  the  agreement  in  queation  would 
be  entered  into.  We  did  not  finish  packing  our 
stuff  and  getting  it  away  from  our  farm  and 
stored  unUl  about  March  19,  1914." 

Mr.  Madren,  the  person  referred  to  by  Mrs. 
Cole,  testified  that  he  was  a  notary  public 
In  and  for  the  county  of  Solano. 

"On  March  11,  1914,  at  the  request  of  Mrs. 
Magridge,  I  prepared  a  deed  of  her  house  and 
lot  at  412  Carolina  atreet  I  gave  this  deed 
to  Mre.  Mugridge.  My  record  shows  deed 
dated  March  11,  1914,  executed  by  Olive  J. 
Mugridge  to  Bertram  and  Edna  Cole.  The  deed 
was  a  grant,  bargain,  and  sale  deed,  and  the 
conaideration  named  was  $10." 

The  defendant,  Mrs.  Mugridge,  testified 
that  when  the  plaintiffs  came  to  her  bouse, 
she  said  to  tbem: 

"We  had  all  made  mistakes,  and  I  made  a 
mistake  in  sending  for  them  and  they  had 
made  a  mistake  in  coming.  The  deed  was  men- 
tioned and  I  said  I  had  a  deed  made  out,  and 
they  said  'Why  don't  you  pnt  it  in  escrow?'  and 
I  aaid,  '1  can  keep  it  just  as  well  myself,  but 
for  all  that  if  you  stay  here  and  do  what  is 
right,  at  my  death  you  shall  have  my  home;' 
but  during  the  time  they  were  at  my  bouse  they 
did  nothing  for  me  and  contributed  nothing  to 
my  household  expenses,  but  they  lived  at  my 
bouse  mainly  at  my  expense.  I  refused  to 
give  them  any  deed  and  they  wanted  a  deed, 
and  such  request  was  made  aeveral  times." 

Id  rebuttal,  Mrs.  Cole  testified  that: 
"Mrs.  Mugridge  did  not  say  on  the  occasion 
of  our  first  visit  to  her  home  in  1914,  while 
we  were  having  lunch,  that  if  we  would  stay 
witn  her  and  do  what  was  right  we  should 
have  her  home  at  her  death.  While  we  began 
packing  some  of  our  furniture  before  the  letter 
came  in  which  Mrs.  Mugridge  said  she  had  had 
the  deed  made,  we  did  so  because  we  felt  from 
the  way  she  had  written  in  her  letters  that  the 
agreement  between  her  and  us  would  be  entered 
into." 

There  was  some  evidence  as  to  tiie  Talne 
of  the  premises,  plaintllls'  witnesses  placing 
It  at  $2,700  or  $2,800. 

[2]  Defendant  contends  that  no  contract 
was  entered  into  becaus^^ 
"there  never  was  any  meeting  of  the  minds  of 
the  parties  to  the  alleged  contract  and  the 
most  that  can  be  said  in  favor  of  the  claim 
of  respondents  is  that  there  was  a  mere  sugges- 
tion, not  an  offer  or  proposal  *  *  *  ac- 
cepted merely  as  a  suggestion  and  in  the  hope 
that  ultimately  they  would  attain  their  object" 


As  we  read  the  letters,  we  find  In  them  a 
definite  offer  made  by  appellant  definitely  ac- 
cepted and  acted  upon  by  respondents.  After 
respondents  bad  notified  appellant  that  they 
were  disposing  of  their  property  and  pre()ar- 
Ing  to  come  to  California  in  compliance  with 
appellant's  request  and,  as  the  letters  show. 
In  the  belief  that  appellant  would  do  as  she 
had  promised,  appellant  wrote  to  hasten  their 
couihig  and  these  ui-gent  messages  continued 
until  late  in  March,  1014,  and  on  March  lltb 
she  executed  a  deed  of  the  property  to  respond- 
ents and  so  informed  them  by  letter.  Un 
respondents'  arrival  at  appellant's  houiie,  and 
without  waiting  to  see  whether  her  hopes  of 
a  happy  life  with  tbem  Would  or  could  be 
realized,  appelant  promptly  told  them  a  mlit- 
take  bad  been  made — she  "had  made  a  mis- 
take in  sending  for  them  and  they  had  made 
a  mistake  in  coming,"  and  her  attitude  re- 
mained unchanged  toward  respondents  until 
they  were  compelled  without  fault  of  theirs, 
so  far  as  the  record  shows,  to  quit  the  prem- 


We  do  not  think  it  necessary  to  resort  to 
the  books  to  justify  us  In  holding  that  there 
was  ample  and  legal  support  for  the  verdict 
of  the  Jury. 

[3]  It  was  not  error  of  the  court  to  refuse 
to  instruct  the  jury,  as  requested  by  defend- 
ant, that  there  was  no  contract  between  the 
parties.  Defendant  requested  an  Instruction 
designated  as  No.  5  upon  the  measure  of  dam- 
ages, and  states  that,  while  substantially  giv- 
en In  another  Instruction  by  the  court,  the 
court  erred  In  stating  that  "In  cases  of  bad 
faith  the  measure  of  damages  would  be  some- 
what was  different"    The  court  then  adds: 

"In  this  case  no  specific  price  for  the  property 
having  been  alleged  or  proven  to  have  been 
paid  or  agreed  upon  under  the  alleged  contract 
or  expenses  incurred  in  examining  title  or  pro- 
paring  papers,  you  can  make  no  allowance  to 
plaintiffs  on  account  of  tliese  items,  notwith- 
standing you  may  find  the  contract  to  have 
been  made  and  broken  as  alleged;  and  under 
such  circumstances  your  verdict  cannot  exceed 
in  amount  the  value  of  the  property  in  contro- 
versy at  the  time  of  the  breach  of  contract,  it 
you  find  there  was  such  a  breach  of  contract 
irrespective  of  any  sum  or  sums  of  money 
which  plaintiffs  may  have  expended  or  expenses 
they  incurred  prior  to  the  time  plaintiffs  tooli 
up  their  residence  with  defendant  on  or  about 
April  14,  1915,  unless  you  find  from  the  evi- 
dence that  any  such  sum  or  sums  of  money  were 
properly  paid  out  or  such  expenses  were  proper- 
ly incurred  in  preparing  to  enter  into  possession 
of  the  premises  in  controversy." 

Hie  objection  urged  Is  what  the  court — 
"distinctly  instructed  the  jury  that  there  was 
bad  faith  on  the  part  of  appellant,  and  also  that 
the  jury  was  not  under  the  circumstances, 
confined  to  rendering  a  verdict  for  the  price 
paid  and  the  expense  properly  incurred  in  ex- 
amining the  title  and  preparing  the  necessary 
papers  hut  could  render  a  verdict  up  to  the 
amount  of  the  value  of  the  property." 

It  is  true  that  no  issue  of  fraud,  conceal- 
ment, or  t>ad  faith  was  raised  in  the  case,  but 
we  do  not  think  the  instruction  complained 
of  can  reasonably  be  said  to  have  imputed 
bad  faith  to  appellant  or  that  the  Jury  could 
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have  80  nnderatiood  tbe  InstrootloD.  In  point 
9f  fact,  the  verdict  was  leas  than  the  evidence 
showed  was  the  value  of  the  property.  The 
Instruction  excluded  as  matter  of  damages 
all  expenses  Incurred  prior  to  the  time  plain- 
tiffs took  up  their  residence  with  the  defend- 
ant. We  cannot  perceive  any  prejudicial 
error  In  the  Instractlon. 

No  other  error  Is  spedfled.  Def«idant 
states  "that  the  Instructions  given  by  the 
court  were  on  the  whole  fair  and  unobjection- 
able." 

The  Judgment  Is  afilnned. 

We  concol-:    BURNETT,  J.;  HABT.  J. 

(35  Cal.  App.  77«) 
WATT  V.  BEKINS  VAN  STORAGE  CO. 
(Civ.  1963.) 

(District  Court  of  Appeal,  Second  District,  Callr 
fomla.    Jan.  8,  1918.    On  Rehearing  in  Su- 
preme Court    March  6,  1918.) 

Appeal  and  Erbob  <S=>110— Decisions  Re- 
viewable—Obdeb  Dentino  New  Tbial. 
Code  Civ.  Proc.  f  963,  as  amended  August 
8,  1915,  making  orders  denying  new  trials  non- 
appealable, applies  to  an  order  entered  after 
such  date,  although  the  right  to  appeal  from  the 
judgment  in  such  case  bad  expired  before  the 
amendatory  act  was  enacted. 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Louis  W.  Myers,  Judge. 

Action  by  L.  V.  Watt  against  Beklns  Van 
Storage  Company.  Judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Appeal  dismissed. 

B.  T.  Llghtfoot,  of  Los  Angeles,  for  appel- 
lant Williams,  Ooudge  &  Chandler  and 
Ooudge,  Robinson  &  Hughes,  all  of  Los  An- 
geles, for  respondent 

CONRET,  P.  J.  In  this  case  the  defend- 
ant on  the  2d  day  of  October,  1915,  served 
and  filed  its  notice  of  appeal  from  an  order 
denying  its  motion  for  a  new  trial,  which 
order  was  made  September  13,  1915.  Briefs 
were  filed  touching  upon  the  merits  of  the 
case,  and  the  appeal  was  submitted  for  de- 
cision. Thereafter  the  fact  was  noticed  by 
us  that  at  the  time  when  said  appeal  was  at- 
tempted to  be  taken,  and  also  when  the  or- 
der was  made,  the  law  did  not  provide  for 
appeals  from  orders  denying  motions  for  new 
trial.  Formerly  the  right  to  take  such  ap- 
peals was  provided  for  by  section  963  of  the 
Code  of  Civil  Procedure.  By  an  amendment 
of  that  section.  In  effect  on  and  after  August 
8,  1915,  that  right  has  been  taken  away. 
With  consent  of  counsel  for  respondent,  we 
have  permitted  counsel  for  appellant  to  file 
a  supplemental  brief  for  the  purpose  of  show- 
ing, if  possible,  that  the  law  as  thus  amended 
is  not  applicable  to  this  case.  We  have  given 
careful  consideration  to  his  argument 

The  question  seems  to  have  been  definitely 
determined  against  the  contention  of  appel- 
lant    In   Hlrsch   v.  All   Persons,   eta,   173 


GaL  268,  1S9  Pae.  712,  ss  well  as  In  other 
cases  there  cited,  the  Supr^ne  C!ourt  deter- 
mined that  the  amendment  in  question  Is 
necessarily  applicable  in  every  case  where 
the  order  was  made  subsequent  to  the  date 
of  the  taking  effect  of  the  amendment ;  that 
It  is  the  condition  of  the  law  at  the  time  of 
the  making  of  tbe  order  that  controls. 

Appellant  calls  our  attention  to  the  fact 
that  the  Judgment  in  the  case  was  entered 
on  October  7,  1914;  that  at  that  time  and 
until  August  8,  1915,  the  time  allowed  for 
appealing  from  the  Judgment  was  limited  to 
six  months  (Code  Civ.  Proc  (J  939,  941b); 
that  the  defendant  in  this  case  bad  alloweid 
that  time  to  expire  without  appealing  from 
the  judgment;  that  the  amendments  to  the 
two  sections  last  mentioned,  whereby.  If  the 
amendments  could  apply  here,  its  right  to 
appeal  from  the  Judgment  would  not  expire 
until  30  days  after  entry  In  the  trial  court 
of  the  order  determining  defendant's  motion 
for  a  new  trial,  In  fact  cannot  be  applicable 
here,  and  cannot  have  the  effect  to  restore 
defendant's  right  to  appeal  from  the  Judg- 
ment In  this  case,  since  by  falling  to  appeal 
within  six  months  the  right  to  the  Judgment 
had  become  finally  vested  In  the  plaintiff  as 
against  any  appeal  therefrom,  and  remained 
subject  only  to  tbe  pending  attack  by  means 
of  the  motion  for  a  new  trial.  All  of  these 
statements  we  concede  to  be  true,  and  the 
consequent  hardship  to  the  defendant  Is  very 
apparent  But  we  are  unable  to  derive 
therefrom  any  ground  of  support  for  its 
claim  that  these  facts  have  the  effect  to  pre> 
serve  Its  right  of  appeal  from  the  order  deny- 
ing Its  motion  for  a  new  trlaL  The  Legisla- 
ture  had  the  power  to  take  away  defendant's 
right  of  appeal  from  that  order  at  any  time 
before  the  order  Itself  was  made.  This  pow> 
er  having  been  exercised,  it  is  settled  law, 
under  the  decisions  to  which  we  have  refer- 
red, that  the  amended  section  963  is  appli- 
cable to  a  case  like  this,  because  in  this  case 
the  order  denying  the  motion  for  new  trial 
was  made  subsequent  to  the  8th  day  of  Au- 
gust, 1915.  The  position  of  appellant  Is  not 
improved  by  the  decisions  rendered  m 
Schmltt  V.  White,  172  Cal.  554,  158  Pac.  216, 
and  Murray  v.  Southern  Pacific  Co.,  169  Paa 
675.  Those  decisions  are  merely  to  the  effect 
that  where  the  motion  for  a  new  trial  was 
pending  on  the  8th  day  of  August  1915,  the 
ruling  on  that  motion  may  be  reviewed  on 
appeal  from  the  Judgment  as  is  permitted 
by  section  966,  Code  of  Civil  Procedure,  as 
then  amended. 

The  an>eal  Is  dismissed. 

We  concur:  JAMES,  J.;  WORKS,  Judge 
pro  tem. 

Opinion  of  Supreme  (Tourt  Denying  Be- 

hearlng. 
PER  CURIAM.    In  denying  tbe  potion 
for  a  hearing  in  this  court  after  decision 
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by  the  District  Court  of  Appeal  of  the  Seo- 
ond  Appellate  District,  we  deem  It  proper  to 
say  that  we  are  not  to  be  understood  as  con- 
ceding that  the  defendant  did  not  have  the 
right  to  appeal  from  the  Judgment  within  30 
days  after  entry  of  the  order  denying  his 
motion  for  a  new  trial,  for  the  purpose  of 
'  having  reviewed  the  latter  order  of  the  court 
(section  939,  Code  Civ.  Proc.),  notwithstand- 
ing that  his  right  to  appeal  from  the  Judg- 
ment had  expired  prior  to  the  amendment  of 
sections  939,  956,  and  963,  Code  of  Civil  Pro- 
cedure, In  the  year  1915.  Ihat  very  question 
is  involved  In  a  motion  to  dismiss  an  appeal 
now  pending  in  this  court  Its  determination 
Is  unnecessary  In  this  case. 

The  application  for  a  hearing  in  this  court 
Is  denied. 

(36  CBI.  Api>.  U4) 

WARD  ▼.  OTZEN  PACKING  CO. 

(Civ.  2182.) 

(District  Court  of  Appeal,  FHrat  District,  Cali- 
fornia.    Feb.   4,  1918.     Rehearing   De- 
nied by  Supreme  Court  April  4,  1918.) 

1.  Appeal  and  Ebbob  *=>1011(1)— Rkvibw-^ 

FlSDlNO— CONFUCTINQ    EVIDENCK. 

In  the  presence  of  conflict,  not  only  in  the 
evidence  adduced  on  the  whole  case,  but  even  in 
the  testimony  of  defendant's  witnesses  as  to  a 
question  of  fact;  the  finding  of  the  trial  court 
must  prevail. 

2.  Wabehousemen  4=>34(7)  —  Neoligekce— 
Stobaoe  or  Pbunes— SoFFiciKNCT  or  Evi- 
dence. 

In  a  pruno  grower's  action  against  a  pack- 
ing company  for  negligent  warehousing,  evidence 
held  to  show  that  the  company  negligently  ware- 
housed the  prunes,  and  that  as  a  result  they 
became  moldy  and  sugared,  to  the  grower's  dam- 
age 

Appeal  from  Superlw  Court,  City  and 
County  of  San  Francisco ;  Bernard  J.  Flood, 
Judge 

Action  by  James  Ward  against  the  Otzen 
Packing  Company,  a  corporation.  From  Judg- 
ment for  plaintiff,  and  an  order  denying  new 
trial,    defendant    appcala     Affirmed. 

H.  H.  McPlke  and  McPike  &  Murray,  all  of 
San  Francisco,  for  appellant  William  A. 
Kelly,  of  San  Francisco,  for  respondent 

LENNON,  P.  J.  The  plaintiff,  James 
Ward,  was.  In  1914,  conducting  a  prune  or- 
chard In  Marin  county.  He  shipped  three 
pickings,  consisting  of  13,175  pounds  of 
prunes,  to  San  Francisco,  arriving  on  the 
19th  day  of  September,  1914.  The  prunes 
were  delivered  to  the  defendant,  Otzen  Pack- 
ing Company,  for  final  processing  and  pack- 
ing in  boxes.  When  so  processed  and  packed 
they  aggregated  some  527  boxes,  which  were 
tlien  stored  in  the  wareroom  of  the  defend- 
ant, where  they  remained  from  the  month  of 
October,  1914,  to  the  latter  part  of  January, 
1915,  when  they  were  examined  and  found 
to  be  moldy,  sugared,  and  in  poor  condition. 
The  entire  lot  of  prunes  was  finally  sold  at 
3  cents  per  pound,  with  the  exception  of  112 


pounds  which  sold  for  1  cent  per  pound.  TlM 
market  price  at  that  time  was  6  cents  per 
pound.  The  plaintiff  thereupon  brought  suit 
against  the  defendant  corporation  charging 
that  the  defendant  had  negligently  ware- 
housed the  prunes  and  claiming  damage  in 
the  amount  of  $500.  The  court  found  that  the 
allegations  of  negligence  were  true,  and  that 
plaintiff  was  thereby  damaged  in  the  sum  of 
$500,  minus  $27.31,  the  amount  of  defendant's 
counterclaim  for  storage  due.  Judgment  was 
accordingly  rendered  in  favor  of  the  plain- 
tiff, from  which  Judgment  and  from  the  orde:.- 
denying  a  new  trial  defendant  prosecutes  this 
appeaL 

The  only  question  presented  is  as  to  the 
sufBdency  of  the  evidence  to  sustain  the  find- 
ing of  negligence  on  the  part  of  the  defend- 
ant corporation.  It  is  contended  that  the 
evidence  not  only  failed  to  show  negligence 
on  the  part  of  the  defendant  in  storing  the 
prunes,  but  that  it  affirmatively  showed  that 
the  condition  of  the  prunes  was  caused  by  the 
failure  of  plaintiff  to  properly  cure  the  prunes 
by  sufficient  sweating  and  drying.  In  this 
connectloa  one  Castle,  a  witness  called  upoa 
behalf  of  the  defendant  testified  that  "in 
very  good  weather — hot  weather — five  days 
would  be  the  time  for  prunes  to  be  on  the 
traya."  Another  of  defendant's  witnesses, 
one  Porter,  testified  that  prunes  should  sweat 
from  ten  days  to  two  weeks.  In  attempting 
to  qualify  these  witnesses  as  experts,  it  was 
disclosed  that  neither  had  ever  personally 
dried  prunes,  and  that  there  testimony  was 
based  purely  upon  observation.  Hunsinger,  a 
witness  called  upon  behalf  of  the  plaintiff, 
testified  that  he  had  been  In  the  business  of 
growing  and  selling  prunes  "off  and  on  for  30 
years,"  and  that  he  had  usually  picked, 
stored,  and  dried  the  prunes  himself;  that  he 
had  personally  looked  after  the  drying  and 
dipping  of  the  prunes  In  question ;  that  as  the 
prunes  dried  they  were  put  in  the  storehouse 
on  the  ranch  of  the  defendant  and  there  turn- 
ed twice.  In  effect  this  witness  further  tes- 
tified that  the  method  and  time  employed  for 
the  preliminary  processing  a  quantity  of 
prunes  as  small  as  the  "batch"  of  prunes  in 
question  was  a  sufficient  preparation  for  their 
packing  and  shipping.  Both  Hunsinger  and 
Ward  testified  that  the  prunes  when  shipped 
from  the  ranch  were  in  "fine  condition." 

There  was  also  testimony  to  the  effect  that 
the  character  of  the  weather  is  an  important 
factor  In  determining  the  method  and  time  to 
be  employed  In  processing  prunes;  that  the 
weather  during  the  period  of  time  the  prunes 
in  question  were  drying  was  "first  class"  for 
that  purpose — It  was  extra  hot — ^and  that 
while  in  "Just  moderate  weather  it  takes 
from  six  to  eight  days"  to  dry  prunes,  still 
with  extra  hot  weather  they  can  be  dried  in 
four  days,  the  time  employed  for  the  drying 
of  the  prunes  in  question. 

[11  Thus  it  would  seem  that  there  was  a 
conflict  not  only  in  the  evidence  adduced  up- 
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on  the  whole  case  but  even  In  the  testimony 
of  the  witnesses  for  the  defendant  as  to  the 
time  required  for  properly  processing  prunes. 
In  the  presence  of  such  conflict,  the  finding  of 
the  trial  court  must  prevail. 

[2]  That  the  defendant  negligently  ware- 
housed the  prunes  and  that  as  a  result  of  that 
negligence  the  prunes  became  moldy  and  sug- 
ared may  be  fairly  inferred  from  the  follow- 
ing facts  adduced  upon  the  trial  of  the  case, 
to  wit:  The  prunes  were  plied  In  boxes  in  the 
storeroom  of  defendant  within  12  feet  of  a 
large  opening  into  an  adjoining  room  which 
the  defendant  used  for  the  purpose  of  proc- 
essing fruit,  and  through  this  opening  steam 
and  moisture  "kept  coming  out  all  the  time" 
into  the  storeroom  where  the  plaintifTs  prunes 
had  been  stored.  The  molding  of  prunes  may 
occur  from  several  causes,  according  to  the 
'  testimony  of  expert  witnesses;  one  cause  is 
vapor  and  steam  coming  in  contact  with  them. 
This  was  evidently  the  theory  of  Otzen,  the 
president  and  manager  of  the  defendant  cor- 
poration, as  to  the  cause  of  the  damage  to  the 
plaintifTs  prunes,  who,  upon  cross-examina- 
tion, admitted  that  he  had  told  the  plaintiff 
that  "he  didn't  know  any  reason  for  it  except 
the  steam  and  moisture  from  the  processing 
room  next  door." 

Under  all  of  the  circumstances  of  the  case, 
the  trial  court  was  justified,  we  think,  in  find- 
ing that  the  defendant  did  not  exercise  the 
ordinary  care  required  of  it  as  a  warehouse- 
man, and  that  as  a  result  of  its  negligence 
plaintiff  was  damaged. 

The  point  made  In  support  of  the  appeal 
that  "there  was  a  failure  of  direct  evidence 
to  justify  the  amount  of  the  damage  found" 
appears  only  In  the  closing  brief  of  counsel 
for  the  defendant,  where  It  Is  supported  by 
an  elaborate  argument  In  conjunction  with 
much  mathematical  calculation.  But  having 
been  made  only  in  the  closing  brief,  we  must 
decline  to  discuss  it  further  than  to  say  that 
a  consideration  of  the  evidence,  direct  and 
substantial  adduced  upon  the  entire  case,  in 
our  opinion,  sufficiently  supports  the  trial 
court's  finding. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  KERRIGAN,  J.;  BEASLY, 
Judge  pro  tern. 


(36  Cal.  App.  US) 

WILLIAMS  V.  CITY  OP  VALLEJO  ei  aL 
(Civ.  1774.) 

(District  (3ourt  of  Appeal,  Third  District, 
California.    Feb.  4,  1918.) 

1.  Municipal  Corpobationb  i8=»44  —  Fbkk- 

H0I.DEB8'   ChaBTEB  —  PoWBBS  OF  LXOISLA- 
TUBE. 

The  Legislature  can  only  approve  or  reject 
a  proposed  freeholders'  charter,  but  is  without 
power  to  amend  or  alter  it. 


2.  MtJWICn'AI-  COBPORATIONS  *=»48(2)— CoN- 
TBACTS— PATMBNT  —  SlATtTTES     APPLICABUB. 

Where  city  of  Vallejo,  under  freeholders* 
charter  of  1899  (St  1899,  p.  370),  contracted 
on  June  l9,  1911,  for  building  a  reservoir,  the 
contract  was  governed  by  such  charter,  and  not 
that  of  1911  (St.  1911.  p.  2004,  i  66),  requiring 
retention  of  25  per  cent,  to  i>ay  laborers  and 
subcontractors,  since  by  section  128  thereof 
the  charter  became  effective  .Tulv  1,  1911,  for 
all  purposes,  except  election  oi  officers,  and 
Const,  art.  11,  {  8,  providing  for  municipal 
charters,  does  not  prevent  the  charter  itself 
from  stating  its  effective  date. 

3.  Municipal  Corpobations  4=»271— Wateb 
Supply— CHABtERS—PowKB»—"MuNioiPAi, 
Ajtaib." 

Construction  of  reservoir  for  i>ublic  water 
supply  is  a  "municipal  affair,"  within  Const, 
art.  11,  i  8,  authorizing  city  charter  empowering 
the  city  to  make  and  enforce  all  laws  relating 
to  municipal  affairs. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Munici- 
pal Affairs.] 

4.  Municipal  Cobpobations  «=>345  — Coit- 
TBACTs — Patmsnt  —  Statutes  Applicable. 

Since  Vallejo  charter  of  1899  (8L  1899.  p. 
370)  provides  a  complete  scheme  for  city  con- 
tracts and  payment  of  material  and  labor  claims 
thereon.  Act  March  27,  1897  (St.  1897,  p.  201), 
ae  amended  by  Act  May  1,  1911  (St.  1911.  p. 
1422),  as  to  contractor's  bond,  does  not  apply 
to  work  in  such  city  done  under  such  charter. 

Appeal  from  Superior  Court,  Solano  Coun- 
ty; W.  T.  O'DonneU,  Judge. 

Action  by  Edwin  H.  Williams  against  the 
Qty  of  Vallejo  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Karl  F.  Kennedy  and  Edwin  H.  WUllams, 
both  of  San  Francisco,  for  appellant  James 
H.  O'Leary  and  L.  O.  Harrier,  both  of  Val- 
lejo, for  respondents. 

CHIPMAN,  P.  J.  This  action  was  broagbt 
by  plaintiff  to  recover  judgment  for  the  sum 
of  $3,496.44,  with  interest  at  seven  per  cent. 
from  February  29,  1912,  and  for  costs  of  ac- 
tion against  the  defendant  city  of  Vallfjo. 
and  the  defendants  Pryor,  Blake,  and  Chap- 
pelle,  as  Individuals,  by  reason  of  their  hav- 
ing been,  at  the  time  the  alleged  Indebtedness 
occurred,  memuers  of  the  board  of  public 
works  of  the  dty  of  Vallejo.  It  is  alleged  In 
the  complaint: 

That  on  the  19th  day  of  June,  1911,  the  city 
of  Vallejo  "duly  and  regularly  authorized  the 
board  of  public  works  of  the  city  of  Vallejo  to 
accept  the  bid  of  the  American  Construction 
Company,  a  corporation,  for  the  construction  of 
a  reservoir  for  the  said  city  of  Vallejo  and  to 
award  a  contract  for  the  performance  of  said 
work  to  said  American  Construction  Company. 
That  tbereopon  and  in  pursuance  of  said  aa- 
thorization  said  board  of  public  works  of  the 
city  of  Vallejo,  and  G.  Pryor,  W.  P.  Blake, 
and  J.  F.  Cbappelle,  commissioners  thereof,  did 
accept  said  bid  of  said  American  Construction 
(jompany  for  the  performance  of  said  works, 
and  did  enter  into  a  contract  with  said  Ameri- 
can Construction  Company  for  the  performance 
of  said  work,  for  the  amount  of  its  bid,  to  wit, 
the  sum  of  $35,925.  That  ander  and  by  the 
terms  of  said  contract  said  reservoir  was  to  be 
and  actually  was  constructed  upon  land  with- 
in the  limits  of  said  county  of  Solano,  state  of 
California,  belonging  to  said  city  of  Vallejo  and 
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owned  by  It,  and  that  all  of  eaid  propertr  !•> 
and  was  at  all  the  time  herein  mentioned,  pub- 
lic property  owned  in  fee  simple  absolute  by 
said  city  of  Vallejo."  That  at  the  time  said 
contract  was  entered  into  said  board  of -public 
worlcs,  "and  the  defendants  herein  and  each  of 
them,  wholly  failed  and  neglected  to  furnish  or 
file  with  said  board  of  public  works  or  other- 
wise, or  require  said  American  Construction 
Company  to  furnish  or  file  with  said  board  of 
public  works  or  otherwise  any  bond  in  favor  of 
subcontractors,  laborers,  and  materialmen 
•  •  •  as  required  by  that  certain  act  of  Leg- 
islature entitled,  'An  act  to  secure  the  payment 
of  the  claims  of  materialmen,  mechanics,  or  la- 
borers, employed  by  contractors  upon  state,  mu- 
nicipal, or  other  public  work,'  approved  March 
27,  1887,  and  that  no  bond  of  any  kind  or  char- 
acter was  filed  by  any  person  whomsoever  at 
any  time  in  compliance  with  the  terms  of  the 
statute  above  mentioned  or  otherwise." 

It  is  then  alleged: 

That  the  said  American  Construction  Com- 
pany entered  upon  the  performance  of  the  work 
and  completed  the  same  on  or  about  February 
29,  1912,  "and  thereupon  said  city  of  Valleio 
and  said  defendants  herein  duly  and  regularly 
accepted  said  work  from  said  American  Con- 
struction Company  and  paid  for  the  same  in 
full.  That  the  contract  hereinabove  mentioned 
was  reduced  to  writing  and  entered  into  as  a 
written  contract"  That  during  the  perform- 
ance of  the  work  under  said  contract,  the  said 
American  Construction  Company  employed  cer- 
tain five  different  persons,  corporations,  or  com- 
panies to  furnish  certain  work  and  labor  and 
certain  materials  to  be  used  in  the  construction 
of  said  reservoir,  and  In  separate  counts  the 
complaint  sets  forth  the  fact  showing  that  each 
of  said  persons  did  perform  the  work  and  fur- 
nish the  materials  as  alleged,  also  setting  forth 
the  reasonable  value  of  said  work  and  that  the 
said  American  Construction  Company  promised 
to  pay  in  each  instance  the  amount  claimed 
therefor  "immediately  upon  the  completion  of 
said  work,  but  that,  although  often  demanded, 
it  has  refused  to  pay"  the  amounts  severally 
claimed  by  said  claimants,  and  that  the  amount 
claimed  in  each  instance  is  now  "owing  and  un- 
paid on  said  account  after  deducting  all  just 
credits  and  offsets."  That  said  claimants  and 
each  of  them  prior  to  the  commencement  of  this 
action  assigned  their  several  claims  to  plaintiff 
and  be  is  now  the  owner  and  holder  thereof. 
That  plaintiff  has  demanded  settlement  from  de- 
fendants herein  and  each  of  them,  of  the  several 
amounts  shown  by  the  complaint  to  be  still 
due  on  said  claims,  "but  that  said  defendants 
and  each  of  tbem  have  wholly  neglected  and  re- 
fused to  pay  the  same  or  any  part  thereof." 

The  aggregate  of  these  said  several  claims 
amounts  to  the  sum  above  stated  for  which 
Judgment  is  asked.  The  contract  referred  to 
in  the  coiiu>laint  is  not  set  out  in  full,  nor  Is 
there  any  exhibit  showing  a  copy  thereof. 

A  general  and  special  demurrer  was  filed, 
and  the  court  ordered  that  it  be  sustained. 
Whereupon  Judgment  was  entered  for  de- 
fendants and  that  plaintiff  take  nothing  by 
tbis  action.  Plaintiff  appeals  from  the  Judg- 
ment. 

The  point  chiefly  relied  upon  by  appellant 
is  as  follows: 

"The  city  and  its  responsible  officials  are  lia- 
ble to  the  plaintiff  for  their  failure  to  file  a 
bond  to  secure  the  payments  of  the  claims  of 
laborers  and  materialmen  in  accordance  wiUi 
public  works  act" 

The  statute  referred  to  is  the  act  approved 
May  1,  19U  (Stats.  1911.  p.  1422),  amending 


the  act  approved  March  27, 1897  (Stats.  1897, 
p.  201).  Section  1  of  the  act  of  1911  provides 
as  follows: 

"Every  contractor  •  •  •  to  whom  is  award- 
ed a  contract  for  the  execution  or  performance 
of  any  building,  excavating,  or  other  mechani- 
cal work  for  uis  state,  or  by  any  county,  city 
and  county,  city,  town,  or  district  therein,  shalL 
before  entering  upon  the  performance  of  such 
work,  file  with  the  commissioners,  •  •  • 
common  council,  or  other  body  by  whom  such 
contract  was  awarded,  a  good  and  sufficient 
bond  •  •  •  and  must  provide  that  if  the 
contractor,  person,  company  •  •  •  fails  to 
pay  for  any  materials  or  supplies  furnished  for 
the  performance  of  the  work  contracted  to  be 
done,  or  for  any  work  ot'  labor  done  thereon 
of  any  kind,  that  the  sureties  will  pay  the  same 
in  an  amount  not  exceeding  the  sum  specified 
in  the  bond ;  provided,  that  such  claim  shall  be 
filed  as  hereafter  required." 

<Bectlon  2  of  the  act  provides  that  any 
person  furnishing  materials  or  supplies  used 
in  the  performance  of  the  work  contracted 
to  be  executed  or  performed,  or  any  person 
who  performed  work  or  labor  upon  the  same, 
or  any  person  who  supplies  both  work  and 
materials,  and  whose  claim  has  not  been  paid 
by  the  contractor,  company,  or  corporatlcm 
to  whom  the  contract  has  been  awarded, 
shall  within  90  days  from  the  time  such  con- 
tract is  completed,  file  with  the  body  of  of- 
ficers' by  whom  said  contract  was  awarded  a 
verified  statement,  of  such  claim  together 
with  a  statement  that  the  same  has  not  been 
paid. 

Appellant  also  calls  attention  to  section 
66,  article  11  of  the  1911  charter  (Stats.  1911, 
p.  2004),  which  provides  that  progressive  pay- 
ments may  be  made  for  work  done  under  con- 
tracts, bat — 

"no  contract  shall  provide  for  or  authorise  or 
permit  the  payment  of  more  than  seventy-five 
per  cent  of  the  contract  price  before  the  com- 
pletion of  the  work  done  under  said  contract 
and  the  acceptance  thereof  by  the  proper,  offi- 
cer, department  or  board." 

[1,2]  Respondents  contend  that  at  the  time 
the  alleged  contract  was  entered  Into  the 
city  of  Vallejo  had  a  freeholders'  charter 
which  controlled  absolutely  and  was  free 
from  impairment  by  general  laws  as  to  all 
municipal  affairs,  and  that  this  was  the 
charter  of  1899  (Stats.  1899,  p.  370) ;  that  the 
contract  under  consideration  was  made  June 
19,  1911,  whereas  the  charter  of  the  city  of 
Vallejo  of  1911  went  into  effect  July  1,  1911, 
by  its  own  provi^ons,  section  128  thereof 
being  as  follows: 

"For  the  purpose  of  nominating  candidates 
and  electing  the  mayor,  auditor,  commissioners 
and  school  directors  in  accordance  with  this 
charter,  this  charter  shall  take  effect  from  the 
time  of  the  approval  of  the  same  by  the  Legis- 
lature; for  all  other  purposes  it  shall  take  effect 
on  the  first  day  of  July,  1911."  Stats.  1911, 
p.  2027. 

Appellant's  reply  to  this  contention  is  that 
under  the  provisions  of  article  11,  §  .8,  of  the 
Constitution,  the  charter  went  into  effect 
March  11,  1911,  the  date  at  which  the  Joint 
resolution  approving  and  ratifying  the  char- 
ter was  filed  in  the  ofiice  of  the  secretary  of 


Digitized  by 


Google 


836 


m  PAfilFIO  KBPORTBR 


(Cal 


state  ••notwithstanding  the  provision  In  the 
charter  itself  to  the  contrary."  The  provi- 
sion found  in  the  Constitution  reads  as  fol- 
lows:        ' 

"The  Legislature  shall  by  concurrent  resolu- 
tion approve  or  reject  such  charter  as  a  whole, 
without  power  of  alteration  or  amendment; 
and  if  approved  by  a  majority  of  the  members 
elected  to  each  house  it  snail  become  the  organ- 
ic law  of  such  city  or  city  and  county,  and 
supersede  any  existing  charter  and  all  laws  in- 
consistent therewith." 

In  other  words,  the  appellant  contends  that 
the  taking  effect  of  the  charter  Is  governed 
by  the  constitutional  provision  and  not  by 
the  terms  of  the  charter  itself,  and  In  sup- 
port of  this  cohtentlon  cites  the  case  of 
Burke  v.  Board  of  Trustees  of  San  Francis- 
co, 4  CaL  App.  235,  87  Pac.  421.  The  quota- 
tion cited  by  appellant  reads  as  follows: 

•'The  act  of  March  3.  1899  (Stats.  1899,  p. 
ST),  is  not  available  to  the  appellant  That  act 
was  a  general  law  applicable  to  all  counties,  ci- 
ties and  counties  and  towns  in  the  state,  where- 
as the  charter  of  San  Francisco  is  a  freeholders' 
charter,  and,  when  approved  by-  the  Legisla- 
ture in  1899,  became  by  the  express  terms  of 
the  Constitution  (article  11.  Ii  6,  8)  the  organic 
law  of  the  city  and  county,  and  superseded  the 
existing  charter  and  all  laws  inconsistent  there- 
with, and  thereafter  the  city  and  county  was  no 
longer  subject  to  or  controlled  by  general  laws." 

It  is  stated  In  the  opinion  that  the  charter 
of  6an  Francisco  went  into  effect  January  1, 
1900,  and,  as  it  further  appears  that  the  reso- 
lution of  approval  was  passed  in  1899,  the 
charter  Itself  must  have  declared  When  it  was 
to  take  effect  and  this  would  seem  to  show 
that  the  case  does  not  support  appellant's  con- 
tention. However,  we  entertain  no  doubt  of 
the  power  of  the  people  in  adopting  a  freehold- 
ers' charter  to  provide  when  certain  of  its  pro- 
visions shall  take  effect  The  Legislature  has 
no  authority  under  the  Constitution  to  make 
any  Alteration  or  amendment  of  the  charter. 
Its  sole  power  is  to  ratify  or  reject.  It  Is 
true  that  the  charter  takes  effect  as  declared 
by  the  court  In  the  case  cited  when  approved 
by  the  Legislature,  but  that  case  does  not 
hold  that  the  charter  In  all  Its  provisions 
takes  operative  effect  on  the  date  of  its  ap- 
proval by  the  Legislature.  What  the  court 
said  Is  entirely  consistent  with  the  view  that 
the  charter  takes  effect  according  to  its  pro- 
visions. We  do  not  think  the  statute  of  1911, 
or  the  charter  adopted  in  that  year,  upon 
which  appellant  relies,  is  applicable  here,  but 
the  right  of  recovery  on  the  part  of  plaintiff 
must  be  determined  by  the  provision  of  the 
charter  of  1899  and  the  condition  of  the  law 
prior  to  the  adoption  of  the  charter  of  1911. 
Appellant's  argument  is  based  exclusively 
upon  rights  alleged  to  arise  out  of  the  pro- 
visions of  the  charter  of  1911,  and  unless 
that  charter  was  in  force  when  the  contract 
was  entered  into  the  complaint  falls  to  state 
a  cause  of  actron  since  no  similar  provisions 
are  found  in  the  charter  as  it  stood  prior  to 
the  execution  of  the  contract 

[3]  That  the  construction  of  a  reservoir  by 
a  dty  upon  its  own  land  and  to  be  used  for 


the  benefit  of  the  inhabitants  of  the  dty  as  a 
part  of  its  water  system  constituted  a  "munic- 
ipal affair"  cannot  admit  of  doubt  The  Con- 
stitution expressly  provides  that: 

"It  shall  be  competent  in  any  charter  framed 
under  the  authority  of  this  section  to  provide 
that  the  municipality  governed  thereunder  may 
make  and  enforce  all  laws  and  regulations  in 
respect  to  municipal  affairs,  subject  only  to  the 
restrictions  and  limitations  provided  in  their 
several  charters  and  in  respect  to  other  mat- 
ters they  shall  be  subject  to  general  laws." 
Section  8,  art  11 ;  'Burke  v.  Board  of  Trustees, 
supra ;  Dinan  v.  Superior  Conrt  6  CaL  App. 
217,  91  Pac.  806. 

[4]  The  charter  of  1899  provides  a  complete 
scheme  for  the  letting  of  contracts.  Including 
the  terms  and  conditions  under  which  such 
contracts  are  to  be  let  (Stats.  1899,  p.  399). 
including  also  the  giving  of  a  bond  by  the  con- 
tractor for  the  faithful  performance  of  the 
contract  (Stats.  1899,  g  85,  p.  402).  It  follows 
that  the  act  of  March  27,  1897,  or  the  act  of 
May  1,  1911,  referred  to  by  appellant,  relat- 
ing to  the  giving  of  a  bond  to  protect  materi- 
almen and  laborers  employed  by  the  contrac- 
tor on  public  work,  has  no  application  to  the 
present  case.  This  seems  to  have  been  defi- 
nitely settled  as  the  law  in  the  case  of  Loop 
Lumber  Company  v.  Van  Loben  Sela,  173  CaL 
228,  159  Pac.  000.  Defendant  entered  into  a 
contract  with  the  city  and  county  of  San 
Francisco  to  do  certain  sewer  work.  He  gave 
bond  as  required  by  the  act  of  March  27, 
1807,  for  the  protection  of  materialmen,  me- 
chanics, and  laborers  employed  on  the  work. 
Defendant  defaulted  and  the  action  was 
brought  against  him  and  his  sureties.  Plain- 
tiff had  judgment  and  on  appeal  the  Judg- 
ment was  reversed.  We  quote  from  the  opin- 
ion, written  by  Chief  Justice  Angellottl,  173 
Cal.  at  page  232,  159  Pac.  at  page  602: 

"We  do  not  think  it  can  be  seriously  ques- 
tioned that  a  municipality  may  provide  in  its 
freeholders'  charter  for  a  complete  scheme  for 
the  doing  of  such  work  that  will  be  paramonnt 
to  anything  contained  in,  any  act  of  the  state 
Legislature,  and  that.  In  regard  to  such  munici- 
pality, anything  contained  in  any  general  law 
of  the  state  that  is  inconsistent  with  the  char- 
ter provisions  must  be  inoperative." 

We  quote  further,  173  Cal.  at  page  233, 159 
Pac.  at  page  602: 

"Section  21  (referring  to  the  charter  of  the 
city  and  county  of  San  Francisco)  providea  for 
the  contract  and  its  execution.  It  requires, 
among  other  things,  that,  at  the  same  time  with 
the  execution  of  the  contract,  the  contractor 
shall  execute  to  the  city  and  county  a  bond  con- 
ditioned 'for  the  faithful  performance  of  the 
contract'  No  other  bond  is  required  by  the 
charter.  •  •  •  It  is  apparent  that  a  com- 
plete scheme  is  thus  proviaed  by  the  charter  for 
the  doing  of  such  work  as  is  here  involved,  and 
that  it  was  intended  to  specify  all  the  terms 
and  conditions  upon  which  a  contract  was  to 
be  awarded  and  the  work  contracted  for  per- 
formed. •  •  •  It  seems  to  us  to  be  perfectly 
clear  that  a  state  statute  imposing  other  con- 
ditions on  the  contractor  *  *  •  Is  inconsist- 
ent with  the  charter  provisions  on  the  subject, 
and,  consequently  ineffectual  for  any  purpose. 
It  is  urged  that  the  act  is  not  in  conflict  with 
the  charter  for  the  reason  that  the  latter  con- 
tains no  provision  at  all  in  regard  to  such  ■ 
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bond  as  Is  required  by  the  act— neither  requires 
such  a  bond  nor  in  terms  declares  that  no  such 
bond  is  essential.  But  this  in  no  degree  affects 
the  question.  The  charter  does  purport  to  pro- 
vide all  the  conditions  imposed  on  the  contrac- 
tor as  a  prerequisite  to  doing  the  work,  includ- 
ing the  ^ving  of  a  bond  for  the  faithful  per- 
formance of  the  contract,  and  contemplates 
that  upon  compliance  -with  those  conditions  he 
shall  proceed  with  such  work.  Any  law  pur- 
porting to  impose  other  conditions  as  a  pre- 
requisite to  doing  the  work  is  necessarily  in- 
consistent with  Uie  charter.  It  is  not  a  case 
'where  the  charter  is  silent  upon  the  matter, 
and  the  authorities  recited  by  respondent  in  this 
connection  are  therefore  not  in  point.    »    •    •  " 

The  Vallejo  charter  Is  qnite  similar  to  the 
charter  of  the  city  of  San  Francisco  In  its 
proTlsloiis  relating  to  contracts  respecting  the 
letting  of  contracts,  and  as  to  contracts  em- 
bracing a  "municipal  affair"  Its  provisions 
are  controlling.  Bespondenta  advance  some 
other  reasons  In  support  of  the  judgment,  but 
as  we  deem  the  foregoing  as  conclusive  of  the 
question  presented  by  appellant,  we  need  not 
consider  them. 

The  Judgment  Is  affirmed. 

We  concur:  HART,  J. ;   BURNETT,  J, 


<M  Cal.  Avp.  141) 

WII/UAMS  T.  CITI  OF  VAIXEJO  et  al. 
(Civ.  1776.) 

(District  Conrt  of  Appeal,  Third  District,  Cali- 
fornia.    Feb.  *,  1918.) 

Appeal  from  Superior  Court,  Solano  County; 
W.  T.  O'Donnell,  Judge. 

Action  by  Kdwin  H.  Williams  against  the 
City  of  Vallejo  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 

Karl  F.  Kennedy  and  Edwin  H.  Williams, 
both  of  San  E^anciscq,  for  appellant.  James 
H.  O'Leary  and  U  Q.  Harrier,  both  of  Vallejo, 
for  respondents. 

CHIPMAN,  P.  J.  The  general  features  of 
this  action  do  not  differ  very  materially  from 
those  presented  in  No.  1774,  171  Pac.  834,  this 
day  decided.  In  addition  to  the  parties  named 
as  defendants  in  the  action  No.  1774  are  the 
following:  Board  of  trustees  of  the  city  of 
Vallejo  and  the  members  thereof,  to  ^t:  K.  C. 
Pierce,  J.  Sullivan,  Geo.  Tripp,  Wm.  Herbert, 
and  C.  B.  Butler;  Geo.  Hildreth,  auditor  of 
the  city  of  Vallejo,  and  J.  V.  O'Hara,  treasurer 
of  the  city  of  Vallejo.  The  averments  in  the 
complaint  not  found  in  the  complaint  in  No. 
1774  are  the  following:  That  the  contract  re- 
ferred to  entered  into  by  the  American  Con- 
struction Company  provided  for  payment  in  in- 
stallments "in  such  manner  that  said  American 
Construction  Company  should  receive  90  per 
cent,  of  the  total  value  of  all  the  work  done  by 
it  immediately  upon  the  completion  and  ac- 
ceptance thereof  by  said  city  of  Vallejo,  and 
that  10  per  cent,  and  no  more  of  the  contract 
price  shoald  be  reserved  as  a  final  payment  upon 
said  contract  to  be  paid  subsequent  to  the  com- 
pletion of  the  same."  That  at  the  completion 
of  the  contract  the  said  company  presented  its 
demands  for  90  per  cent,  of  the  full  contract 
price  for  said  work,  to  wit,  the  sum  of  $32,332.- 
50,  and  that  In  due  course  this  amount  was 
paid  by  the  city  and  received  by  the  company 
"immediately  npon  the  completion  of  said  work 
and  contract  •  •  •  and  the  said  payment 
constituted  90  per  cent  of  said  contract  price." 


In  the  averments  relating  to  the  various  claims 
assigned  to  plaintiff  for  work  done  and  materi- 
als furnished,  it  is  alleged:  That  the  claimant 
in  each  case,  "within  30  days  subsequent  to  the 
time  when  said  contract  of  said,  American  Con- 
struction Company  with  the  said  city  of  Val- 
lejo hereinabove  mentioned  was  completed,"  filed 
his  claim  with  the  auditor  of  said  city  giving 
notice  to  withhold  from  eaid  American  Con- 
struction Company  the  amount  of  his  claim,  and 
further  notifymg  said  auditor  that  he  had  fur- 
nished materials  as  set  out  in  the  complaint, 
stating  in  general  terms  the  kind  of  labor  and 
materials  furnished,  names  of  persons  to  whom 
the  same  were  furnished,  and  the  amount  and 
value  of  the  same.  "That  due  to  the  failure 
of  the  defendants  and  each  of  them  to  reserve 
25  per  cent,  of  the  full  contract  price  of  said 
work  from  said  American  Construction  Com- 
pany as  hereinabove  set  out,  said  demand  (nam- 
ing the  claimant)  was  not  satisfied  or  paid." 
In  each  count  settling  forth  the  various  claims, 
the  reasonable  value  of  the  work,  labor,  and 
material  and  the  amount  agreed  by  the  company 
to  be  paid  "therefor  immediately  upon  the  com- 
pletion of  said  work"  is  stated,  and  also  the 
amount  paid  and  the  amount  remaining  due. 
It  does  not  clearly  appear  whether  or  not  these 
several  payments  shown  were  made  out  of  the 
10  per  cent,  remaining  after  the  payment  to  the 
construction  company  of  the  90  per  cent  aa 
hereinabove  shown,  nor  does  it  appear  that  the 
construction  company  was  paid  any  portion  of 
this  10  per  cent.  We  infer,  however,  from  the 
treatment  of  the  case  in  the  briefs,  that  these 
several  payments  referred  to  by  the  different 
claimants  were  paid  out  of  this  reserve  10  per 
cent,  and  appellant's  contention  is  that  the  de- 
fendants are  liable  for  "the  failure  of  the  de- 
fendants and  each  of  them  to  reserve  25  per 
cent  of  the  full  contract  price  of  said  work 
from  said  American  Construction  Company." 

Appellant's  argument  takes  the  same  course 
of  reasoning  as  in  the  case  No.  1774,  and  rests 
npon  the  assumption  that  the  Vallejo  charter 
of  1911  was  in  force  at  the  time  the  contract 
was  made  with  the  American  Construction  Com- 
pany, and  that  the  statute  of  1911  amendatory 
of  the  statute  of  1897  applies.  This  we  have 
shown  in  the  case  above  referred  to  is  an  er- 
roneous assumption  upon  the  part  of  appellant 

We  can  discover  no  legal  basis  for  this  action, 
and  the  judgment  is  therefore  affirmed. 

We  concur:  HART,  J. ;   BURNETT,  J. 


(M  Cal.  App.  lot) 

CITY  OP  NAPA  V.  MAXWELL  et  al. 
(Civ.  1756.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Jan.  31,  1918.    Rehearing  Denied 
by  Supreme  Court  April  1,  1918.) 

1.  Appeal  and  Ebbob  $=>419(1)— Ambiouous 
Notice  or  Appeai>-Jubtbdiction. 

While  jurisdiction  cannot  be  conferred  by 
waiver  or  consent,  where  the  attorney  for  de- 
fendant admits  as  contended  by  plaintiff's  attor- 
ney, that  the  judgment  for  costs  is  fairly  within 
plaintiff's  notice  of  appeal,  and  the  language  of 
the  notice  is  rather  ambiguous  in  that  respect, 
the  conrt,  on  appeal,  will  consider  the  appeal  as 
one  from  the  judgment  for  costs  and  so  review 
merits. 

2.  MONICIPAt  COBPOBATIONS  ^S»378— STBERT- 
OpENINO  PaoCEDUBE. 

Street  Opening  and  Widening  Act  (St.  1889, 
p.  71)  {  6,  providing  that,  having  acquired  ju- 
risdiction, the  city  council  shall  appoint  three 
commissioners  to  assess  benefits  and  damage, 
was  not  superseded  by  city  charter  providing 
that  the  duties  of  the  commissioners  under  the 
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general  lav  tn  the  matter  of  opening,  extending, 
widening,  straightening,  or  closing  streets  shiw 
be  performed  under  the  direction  of  the  conndl- 
man  in  charge  of  the  department  of  streets  and 
public  improvements  and  the  city  attorney,  in 
Tiew  of  charter  section  providing  that  except  as 
otherwise  provided  the  general  Taws  relative  to 
laying  out,  opening,  extending,  widening, 
straightening,  or  closing  up,  in  whole  or  in  part, 
shall  control  and  all  proceedings  shall  be  in 
conformity  therewith. 

3.  MuNicjPAi,  Corporations  c&=5266— Stbeet- 
Opkninq  Pboceedinqs— Compliance  with 
Statute. 

Proceedings  for  street  improvements  being  in 
invitum,  tue  statutory  requirements  as  to  the  es- 
sential steps  to  be  taken  most  be  observed  with 
substantial  strictness. 

4.  Eminent  Dohain  9=>169  —  Stbeet-Opkn- 
iNG  Pboceedinob— Condition  Precedent. 

Street  Opening  and  Widening  Act  (St.  1889, 
p.  71)  i  6,  requiring  the  appointment  of  three 
commissioners  to  assess  benefits  and  damages  in 
street-widening  proceedings  must  be  complied 
with  before  proceedings  in  condemnation  can  be 
maintained  against  an  owner  of  property  which 
may  be  taken  or  damaged  for  purposes  of  the 
improvement,  and  an  appointment  of  two  com- 
missioners is  insufficient 

Appeal  from  Superior  Coiirt,  Napa  Connty ; 
Henry  C.  Gesford,  Judge. 

Action  by  the  City  of  Napa  against  Thom- 
as Maxwell  and  another.  From  a  Judgment  or 
order  sustaining  demurrer  to  complaint  with- 
out leave  to  amend,  the  City  appeals.  Af- 
firmed. 

Wallace  Rutherford,  of  Napa,  for  aivel- 
lant.    E.  S.  Bell,  of  Napa,  for  respondents. 

HART,  J.  An  opinion,  prepared  by  Justice 
Burnett,  was  filed  in  this  action  on  Novem- 
ber 20,  1917.  While  in  the  original  opinion 
the  merits  of  the  controversy  were  considered 
and  discussed,  the  appeal  was  dismissed  be- 
cause this  court  had  no  Jurisdiction  thereof. 
A  rehearing  was  granted  on  the  petition  of 
the  appellant  for  the  purpose  of  giving  fur- 
ther consideration  to  the  position  taken  by 
this  court  that  the  attempt  by  the  plaintiff 
to  take  an  appeal  was  abortive  and  also  to 
consider  whether,  as  the  plaintiff  contends  In 
its  petition,  the  complaint  states  a  cause  of 
action  and  is  therefore  good  as  against  a 
general  demurrer,  no  special  grounds  of  de- 
murrer having  been  set  up  against  said  plead- 
ing. 

[11  In  disposing  of  the  appeal,  this  court, 
in  its  former  opinion,  said: 

"We  have  considered  the  foregoing  on  the 
merits,  but  another  question  of  serious  moment 
arises,  though  not  suggested  by  connsel,  and  that 
is  whether  we  have  any  jurisdiction  of  the  at- 
tempted appeal.  The  notice  specifies  that  the 
appeal  is  taken  from  'that  certain  judgment 
made  and  rendered  on  November  15,  1916.  by 
the  above-entitled  court  in  the  above-entitled  ac- 
tion, and  entered  on  November  15,  1916,  sus- 
taining said  defendant's  demurrer  to  said  plain- 
tiff's amended  complaint  without  leave  to  amend 
and  from  the  whole  of  said  judgment.  But  the 
statute  does  not  confer  the  right  of  appeal  from 
•  Judgment  or  order  sustaining  or  overruling  a 
demurrer  to  a  complaint,  and  it  has  been  go  de- 
clared several  times  by  the  appellate  courts  of 
this  state.     LItch  et  al.  v.  Kerns  et  al.,  8  Cal. 


App.  747  [97  Pac.  897] ;  Kinard  v.  Jordan  et  aL, 
10  Cal.  App.  219  [101  Pac.  696];  Hadsall  v. 
Case  et  al.,  15  Cal.  App.  541  [116  Pac.  830]: 
Hanke  v.  McLaughlin,  20  Cal.  App.  204  [128 
Pac.  772] :  Foster  v.  Bowles  et  aL,  138  CaL  449 
[71  Pac.  495] ;  Wood,  Curtis  &  Co.  v.  Missouri, 
etc.,  Ry.  Co.,  152  Cal.  344  [62  Pac.  8681.  In  a 
case  like  this  where  the  demurrer  is  sustained 
without  leave  to  amend,  the  proper  course  is  to 
have  a  judgment  entered  dismissing  the  action 
and  then  the  appeal  is  taken  from  this  final 
judgment.  But  you  look  in  vain  through  section 
963  of  the  Code  of  Civil  Procedure  to  find  au- 
thority for  takin|;  an  appeal  from  an  order  or 
judgment  sustaining  a  demurrer  to  a  complaint. 
The  dignity  of  such  an  order,  it  may  he  said,  is 
not  enhanced  by  calling  it  a  judgment." 

Of  course,  there  can  be  no  question  of  the 
correctness  of  the  rule  as  it  is  above  set 
forth.  And  upon  its  face  the  appeal  seems 
to  be  addressed  entirely  to  the  order  sustain- 
ing the  demurrer,  for,  as  seen,  it  specifically 
refers  to  that  order  as  a  Judgment  and  fur- 
ther says  that  the  appeal  is  "from  the  whole 
of  said  Judgment."  There  Is,  however,  a 
Judgment  against  the  plaintiff  for  costs,  and 
its  attorney  now  contends  that  the  appeal. 
being  "from  the  whole  of  said  Judgment," 
must  be  considered  to  be  from  the  Judgment 
for  costs.  At  the  oral  argument,  the  attorney 
for  the  defendants  conceded  that  the  lan- 
guage of  the  notice  of  appeal  was  broad 
enough  to  Include  an  appeal  from  the  Judg- 
ment for  costs.  Of  course,  jurisdiction  can- 
not be  conferred  by  waiver  or  the  consent  of 
the  parties,  still,  in  this  case,  since  the  attor- 
ney for  the  defendants  himself  admits  that 
an  appeal  from  the  Judgment  for  co!«ts  ia 
fairly  within  the  scope  of  the  notice  of  appeal, 
and  since  the  language  of  said  notice  Is  rath- 
er ambiguous  In  that  respect,  we  shall  take 
a  liberal  view  of  the  language  of  the  notice 
of  appeal  and  consider  the  appeal  as  one 
from  the  Judgment  for  costs,  and  so  rerlew 
the  merits. 

Discussing  the  merits  of  the  appeal,  Jus- 
tice Burnett,  In  the  former  opinion,  stated 
the  case  and  the  views  of  this  court  as  fol- 
lows: 

"This  is  an  action  commenced  by  the  city  of 
Napa,  a  municipal  corporation,  to  condemn  a 
strip  of  lend  to  widen  a  street  under  the  act  of 
the  Legislature  of  1889,  known  as  the  street 
opening  and  widening  act.  Stats,  of  1889,  p. 
70.  A  demurrer  upon  the  ground  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitnte 
a  cause  of  action  was  interposed  by  defendant 
Maxwell  and  sustained  without  leave  to  amend. 
From  the  judgment  or  order  sustaining  the  de- 
murrer the  plaintiff  appeals. 

"The  regular  steps  set  forth  in  the  act  of  18S9 
were  followed  by  the  plaintiff  until  section  6 
was  reached,  which  requires  the  appointment  of 
three  commissioners.  As  to  that  requirement 
the  city  charter  of  Napa  was  followed  on  the 
assumption  that  the  charter  in  this  respect  su- 
perseded the  eeneral  law  and  provided  for  a  dif- 
ferent method  for  the  assessment  of  damaires  and 
benefits.  As  to  the  further  procedure  the  gen- 
eral law  was  followed. 

"Section  6  of  said  street  opening  and  widening 
act  provides:  'Having  acquired  jurisdiction  as 
provided  in  the  preceding  section,  the  city  coun- 
cil shall  order  said  work  to  be  done,  and  unless 
the  proposed  work  is  for  closing  up,  and  it  ap- 
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p«ara  that  no  BRsesnnent  is  necessary,  shall  ap- 
point three  commissioners  to  assess  benefits  and 
damages  and  have  general  supervision  of  the  pro- 
posed work  or  improvement  until  the  completion 
thereof  in  compliance  with  this  statute.  The 
lection  then  provides  that  the  compensation  of 
the  commissioners  shall  not  exceed  $200  a  month 
and  requires  an  affidavit  and  bond  of  each  com- 
missinner. 

"Section  68  of  the  Napa  charter  provides! 
The  duties  of  commissioners  •  •  •  under 
the  general  law  in  the  matter  of  opening,  ex- 
tending, widening,  straightening  or  closing 
streets  *  *  *  shall  be  performed  under  the 
direction  of  the  councilman  in  charge  of  the  de- 
partment of  streets  and  public  improvement  and 
the  city  attorney,  neither  of  whom  shall  receive 
compensation  therefor.' 

"The  city  council  appointed  the  councilman 
in  charge  of  the  street  department  and  the  city 
attorney  commissioners,  and  each  put  up  a  bond 
and  took  oath.  In  the  lower  court  respondents 
urged  in  support  of  their  demurrer  that  'there 
was  nothing  in  the  city  charter  (section  68) 
which  authorized  the  city  council  to  appoint 
commissioners;  that  its  only  authority  to  ap- 
point commissioners  was  derived  under  the 
provisions  of  section  6  of  the  street  opening  and 
widening  act  of  1889;  that  having  appointed 
only  two  commissioners  instead  of  three  aa  pro- 
vided for  by  section  6  of  the  act  of  1889  it  was 
withont  jurisdiction  to  act  upon  and  confirm  the 
report  of  the  two  commissioners.'  The  further 
claim  was  made  that  the  two  officials  appointed, 
especially  the  councilman,  were  disqnalified  to 
act,  and  therefore  their  appointment  was  void. 
"Section  67  of  said  charter  provides:  'Except 
as  otherwise  in  this  charter  or  by  ordinance  of 
the  city  provided,  the  general  laws  of  the  state 
of  California,  or  which  may  hereafter  be  adopt- 
ed by  the  Legislature  of  this  state,  relative  to 
•  •  •  laying  out,  opening,  extending,  widen- 
ing, straightening  or  closing  up,  in  whole  or 
in  part,  of  any  thereof;  the  condemning  and 
acquiring  of  any  and  all  lands  necessary  and 
convenient  therefor;  •  •  •  the  levying  and 
collecting  of  assessments  upon  property  for  do- 
ing such  improvement,  or  work,  or  carrying  out 
all  or  any  such  purposes  •  •  *  shall  control 
and  all  proceedings  shall  be  in  conformity  there- 
with.' 

"It  is  admitted  by  appellant  that  the  general 
law  must  apply  unless  said  section  68  of  the 
Napa  charter  was  intended  to  supersede  said 
section  6  of  said  general  law  and  does  in  suffi- 
cient phraseology  provide  that  said  two  city  of- 
ficers shall  perform  the  work  required  of  com- 
missioners in  'opening,  extending,  widening, 
straightening  or  closing  streets.'  It  is  apparent 
that  the  words  of  said  section  68  were  not  aptly 
chosen  for  the  purpose  of  conveying  the  mean- 
ing that  said  officers  should  perform  the  duties 
of  commissioners.  If  such  had  been  the'  inten- 
tion of  the  framers  of  the  charter  it  is  some- 
what surprising  that  they  did  not  so  express  it, 
since  it  could  have  been  done  with  such  facility 
and  simplicity.  If  the  charter  had  provided 
that  'the  duties  of  commissioners  •  •  •  shall 
b«  performed  by  the  councilman,'  etc.,  we  would 
find  just  what  might  be  expected  to  express  the 
view  contended  for  by  appellant,  and,  of  course, 
there  would  be  no  doubt  as  to  the  construction 
of  the  clause.  It  was  provided,  however,  that 
these  duties  should  be  performed  under  the  di- 
rection of  these  officers.  The  phrase  presup- 
poses that  the  actual  work  shall  be  done  by 
some  one  else  but  it  is  to  be  supervised  by  the 
said  citv  councilman  and  the  city  attorney. 
Webeters  definition  of  'supervision'  is:  The 
act  of  directing  or  of  aiming,  regulating,  guid- 
ing, or  ordering;  guidance;  management;  su- 
perintendence.' If  the  expression  were  used 
in  reference  to  mere  manual  labor  there  would 
manifestly  be  no  doubt  as  to  its  significance. 
If  it  were  provided  that  a  certain  building 
■honld   be   erected   or   a   public   improvement 


should^  be  made  under  the  direction  of  these  of- 
ficers it  would  not  for  a  moment  be  contended 
that  they  should  perform  the  actual  work  of 
'  construction,  but  it  would  be  readily  admitted 
that  they  were  to  direct  and  supervise  the  man- 
ner in  which  the-work  should  be  done  by  others. 
In  the  present  instance  it  might  be  said  that 
there  is  less  reason  probably  for  supervising 
the  work  of  assessing  and  apportioning  the  ben- 
efits and  damages  occasioned  by  said  improve- 
ment, and  it  may  be  said  also  that  the  change 
contended  for  bv  appellant  may  have  been  con- 
templated in  order  to  save  expense,  but  the  fact 
remains  that  the  framers  of  the  charter  have  de- 
liberately— at  least  we  must  assume  that  it  was 
done  deliberately — chosen  language  that  expres- 
ses an  entirely  different  meaning.  Some  refer- 
ence is  made  by  appellant  to  the  charters  of 
Oakland  and  Valejo  as  indicative  of  a  general 
purpose  in  the  framing  and  enactment  of  these 
freeholders'  charters  to  provide  for  such  change. 
But  it  is  manifest  that  those  charters  come 
nearer  to  an  expression  of  intention  to  vest  said 
power  in  the  commissioner  of  streets  and  city 
attorney  than  does  the  provisions  before  na,  for 
they  expressl:^  provide  that  'no  commissioners 
shall  be  appointed,  and  that  all  the  duties  im- 
posed on  commissioners  •  •  •  ghall  be  per- 
formed under  the  direction  of  the  commissioner 
of  streets  and  city  attorney  of  the  city.'  While 
such  expression  is  not  altogether  clear,  it  does 
at  least  appear  that  it  was  the  intention  to  have 
no  other  than  said  officers  act  as  commissioners. 
"Of  course,  the  rule  is  that  'proceedings  for 
the  improvement  of  streets  are  in  invitum  and 
purely  statutory,  and  afford  no  opportunity  for 
invoking  any  of  the  principles  of  equity  and  the 
validity  of  an  assessment  therefor  depends  up- 
on a  statutory  power,  and  the  party  seeking  the 
right  to  enforce  it  must  show  that  the  statutory 
power  has  been  strictly  followed.'  Warren  v. 
Chandos,  115  Cal.  382  [47  Pac.  132].  As  to 
the  disqualifications  of  these  officers  to  act  as 
commissioners  we  do  not  agree  with  respondent. 
We  think  the  contention  in  that  respect  is  com- 
pletely answered  by  the  decisions  in  the  case 
of  United  Real  Estate  8c  Trust  Co.  v.  Barnes, 
159  Oal.  242  [118  Pac.  167],  to  which  we  refer 
for  a  thorough  consideration  of  the  question. 
It  may  be,  therefore,  that  these  officers  could 
constitute  two  of  the  commissioners  to  be  ap- 
pointed under  the  general  law,  but  as  to  that 
we  ezpreaa  no  opinion." 

[2]  It  la  now  argued  by  the  ai^>enant  that 
the  allegations  of  the  complaint  relative  to 
the  appointment  by  the  city  council  of  com- 
missioners to  assess  damages,  eta,  involve 
evidentiary  matter  and  are  therefore  unneces- 
sary to  the  statement  of  a  cause  of  action  in 
eminent  domain,  and  may  be  treated  as 
surplusage;  that,  so  viewing  those  allega- 
tions, the  complaint  states  a  cause  of  action 
to  condenm  prc^erty  for  a  publlp  use,  since 
it  contains  a  statement  of  all  the  facts  re- 
quired to  be  shown  in  such  an  action  by  sec- 
tion 1244  of  the  Code  of  Clril  Procedure,  to 
wit:  (1)  Hie  name  of  the  owner  of  the  prop- 
erty; (2)  the  right  of  plaintiff;  (3)  a  descrip- 
tion of  the  land  proposed  to  be  taken  and  the 
statement  that  the  same  Is  a  part  of  a  larger 
tract  described  therein.- 

Upon  further  consideration  of  the  pn^iosl- 
tlon,  we  are  convinced  that  the  conclusion 
announced  In  our  former  opinion  that  section 
68  of  the  charter  of  the  plaintiff  was  not 
Intended  to  supersede  or  take  the  place  of  the 
provisions  of  section  6  ot  the  state  law  Is 
correct  The  language  of  section  68  of  the 
charter  appears  to  be  <dear  as  to  the  Idea 
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Intended  to  be  ezpressed  thereby  and  Its 
meaning  Is  plainly  this:  Tbat  the  dntles  of 
commissioners  or  other  officials  authorized  to 
be  appointed  by  the  general  law  of  the  state 
to  attend  to  the  matter  of  opening,  extending, 
widening,  stralgbtening,  or  closing  streets, 
etc.,  shall  be  performed  by  the  commissioners 
and  other  officials  so  authorized  to  be  ai^olnt- 
ed  for  that  purpose  under  the  direction  of  the 
councilman  In  charge  of  the  department  of 
streets  and  public  Improvements  and  the  dty 
attorney.  In  other  words,  section  6  of  the 
statute  of  1889  governs  In  the  matter  of  the 
appointment  and  as  to  the  number  of  the 
commissioners  who  are  to  asses  benefits  and 
damages  In  the  case  of  the  widening,  extend- 
ing, or  straightening  of  streets,  etc.,  and  sec- 
tion 68  of  the  charter  merely  provides,  and 
was  obviously  Intended  only  to  provide,  that 
the  duties  which  the  general  law  Imposes  up- 
on such  commissioners  shall  be  performed 
by  such  commissioners  under  the  direction 
of  the  councilman  in  charge  of  the  depart- 
ment of  streets,  etc.,  and  the  city  attorney. 

[3]  It  now  remains  to  be  seen  whether  the 
complaint,  having  alleged  that  the  councilman 
In  charge  of  the  department  of  streets  and  the 
dty  attorney  were  by  resolution  of  the  coun- 
cil appointed  commissioners  to  assess  the  ben- 
efits and  damages,  states  a  cause  of  action  for 
the  condemnation  of  property  for  street-wide- 
ning purposes;  or  to  state  the  proposition  per- 
haps more  accurately)  has  the  plaintiff  plead- 
ed itself  out  of  court  by  alleging  in  its  com- 
plaint the  fact  that  the  said  councilman  and 
the  dty  attorney  were  by  the  council  appoint- 
ed commissioners  to  perform  the  duties  im* 
posed  upon  the  commissioners  authorized  and 
required  to  be  appointed  for  the  purpose  of 
assessing  benefits  and  damages  by  section 
6  of  the  street  widening  act  of  1880? 

The  question  thus  propounded  may  best  be 
answered  by  a  brief  survey  of  the  provisions 
of  some  of  the  sections  of  said  act  We  have 
already  seen  that  section  6  of  said  act  pro- 
vides for  the  appointment  of  three  commis- 
sioners for  the  purpose  stated  and  in  general 
language  prescribes  their  duties.  The  suc- 
ceeding sections,  so  far  as  they  relate  to  the 
duties  and  powers  of  the  commissioners, 
provide:  That  the  comanlssloners  shall  view 
the  lands  described  in  the  resolution  of  inten- 
tion and,  U  necessary,  talie  the  testimony  of 
witnesses,  and  thereupon  proceed  to  deter- 
mine the  value  of  the  land  and  damage  to 
Improvements  and  property  affected;  that, 
thereafter,  having  made  their  assessment  of 
benefits  .and  damages,  the  conuulssloners 
shall  make  and  file  with  the  dty  council  a 
report  thereof,  and  accompany  their  report 
with  a  plat  of  the  assessment  district,  show- 
ing the  land  taken  or  to  be  taken  for.  the 
work  or  Improvement,  and  the  lands  assessed, 
etc.;  that  a  copy  of  said  report  and  plat, 
after  such  report  and  plat  have  been  approv- 
ed by  the  council,  shall  be  ffied  by  the  dty 
derk  in  the  office  of  the  county  recorder  of  the 
county;   tbat  the  said  repart  shall  spedfy 


each  lot,  subdivision,  or  pfecs  o£  prtvertjr 
taken  or  injured  by  the  widening  or  otber 
improvement  of  the  street,  or  assessed  tten- 
for,  together  with  the  name  of  the  owner  or 
claimants  thereof  or  other  persons  interested 
as  lessees  or  Incumibrancers,  etc.;  that,  npoa 
the  filing  of  said  report  and  plat  in  the  clerk's 
office  of  the  dty  council,  the  clerk  shall  give 
notice  of  such  filing  by  publication  for  at  least 
10  days  in  one  or  more  dally  newspapers  pub- 
lished and  drculated  in  said  dty ;  that  said 
notice  shall  require  all  persons  interested  to 
show  <»use.  If  any,  why  such  report  should 
not  be  confirmed,  before  tlie  dty  <x>uncll,  on 
or  before  a  day  fixed  by  the  derk,  and  stated 
in  said  notice,  etc.;  that  all  objections  shall 
be  in  writing  and  filed  with  the  derk,  who 
shall  lay  the  same  before  the  council,  whldi 
shall  fix  a  day  for  hearing  the  same;  that 
said  report  having  finally  been  confirmed,  a 
certified  copy  thereof,  and  of  the  assessment 
and  plat,  shall  by  the  derk  be  forwarded  to 
the  superintendent  of  streets.  Other  provi- 
sions relative  to  the  duties  of  the  superin- 
tendent of  streets  after  recdving  the  report, 
assessment  and  plat  follow,  but  it  is  not  im- 
portant that  they  should  be  referred  to  here; 
and  then  comes  section  18  of  the  act  whldi, 
among  other  things,  provides: 

"If  any  owner  of  land  to  be  taken  neglects  or 
refuses  to  accept  the  warrant  drawn  in  his 
favor  as  aforesaid,  or  objects  to  the  report  as  to 
ttie  necessity  of  taking  bis  land,  the  commi»- 
sioners,  with  the  approval  of  the  city  council, 
may  cause  proceedings  to  be  taken  for  the  con- 
demnation thereof,  as  provided  by  law  under  the 
right  of  eminent  domain.  The  complaint  may 
aver  that  it  is  necessary  for  the  dty  to  take  or 
damage  and  condemn  the  said  lands,  or  an  ease- 
ment therein,  as  the  case  may  be,  without  set- 
ting forth  the  proceedings  herein  provided  for, 
and  the  resolution  and  ordinance  ordering  said 
work  to  be  done  shall  be  conclusive  evidence  of 
such  necessity." 

Where,  In  the  exercise  of  the  taxing  pow« 
or  the  right  of  eminent  domain,  the  state  Im- 
poses a  tax  upon  the  property  of  a  dtizen  or 
authorizes  It  to  be  taken  for  a  public  use, 
the  Legislature  always  takes  the  pains  to 
point  out  with  predsion  the  moae  and  man- 
ner of  exercising  such  power  or  right,  and 
so  Important  is  the  power  thus  to  trendi  up- 
on and  even  divest  private  rights  to  the  own* 
ers  of  private  property  that  the  courts.  In 
their  adjudications  In  such  cases,  have  always 
strictly  applied  the  rule,  above  stated,  that 
proceedings  in  street  improvement,  being  In 
Invitum,  therefore  the  statutory  require- 
ments as  to  the  essential  steps  to  be  taken 
in  such  proceeaings  must  be  observed  with 
substantial  strictness.  The  owner  of  proper- 
ty proposed  to  be  taken  for  a  specific  par- 
pose  or  to  be  taken  or  damaged  for  a  public 
use  is  entitled  to  have  the  proceedings  lead- 
ing to  that  end  carried  out  in  all  vital  or 
material  respects  precisely  as  the  Legislature 
has  prescribed  or  established  it. 

In  dothlng  munldpal  corporations  with 
the  power  to  widen  or  extend  or  strai^ten 
streets,  the  Legislature  has  been  careful  to 
provide  In  detail  how  that  character  of  Im- 
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proTement  may  be  done  so  as  to  protect  tbe 
property  owner  whose  property  Is  to  be  af- 
fected by  the  ImproTement  against  nnjnst 
deprivation  of  private  rights  or  the  taking 
or  taxing  of  bis  property  without  a  public 
necessity  therefor  or  the  taking  or  damaging 
of  more  of  his  property  than  the  require- 
ments of  th6  proposed  improvement  demand. 
[«]  The  ascertainment  of  benefits  accruing 
or  the  damage  resulting  to  property  aBfected 
by  the  proposed  improvement  by  three  com- 
missioners appointed  for  that. purpose  is  a 
substantial  and  an  essential  step  to  be  taken 
before  proceedings  in  condmnnation  can  be 
instituted  or  maintained  against  an  owner  of 
property  which  may  be  taken  or  damaged  for 
the  purposes  at  the  improvement  The  prop- 
erty owner  is  entitled  to  the  Judgment  of  all 
three  of  the  oommisslonerB  so  appointed  as 
to  the  value  of  his  property  to  be  taken  or 
the  damage  which  will  result  thereto  by  rea- 
son of  the  improvement.  It  will  not  do  to 
say  that  because,  perhaps  two  of  the  com- 
missioners, being  a  majority,  may  agree  up- 
on and  make  a  report,  the  «n^ntment  of 
two  would  satisfy  the  requirement  of  the 
~  statute  as  to  tiie  number  to  be  appointed 
and  to  discharge  the  duties  imposed  upon 
them.  There  are  substantial  reasons  against 
such  an  argument  The  first  is, that  the  stat- 
ute expressly  provides  that  the  number  of 
commissioners  shall  be  three.  If,  In  the  face 
of  this  provision,  the  council  may  appoint 
two^  why  could  it  not  w^th  eaual  reason  de- 
termine that  the  appointment  of-oae  com- 
missioner would  be  sufficient  and  so  devolve 
the  duties  of  the  three  commissioners  re- 
quired by  the  statute  to  be  appointed  upon 
a  single  person?  Again,  the  third  commis- 
sioner's Judgment  and  voice  might  be  sufll- 
dently  potent  to  control  the  determination  of 
the  result  of  the  investigation ;  and  if  there 
should  occur  a  disagreement  between  the 
commissioners  as  to  the  amount  of  damage 
which  would  be  sustained  to  the  property  to 
be  taken — ^two  reaching  one  conclusion  ui)- 
on  that  aU-lmportant  question  and  the  third 
another — the  dissenting  commissioner's  views 
and  conclusion  might  be  such  as  to  Justify 
the  council  In  ordering  a  reinvestigation  of 
the  questions  of  benefits  and  damage  and  so 
finally  bring  about  a  r^iort  satisfactory  to 
twth  the  property  owners  and  the  tity. 
These  latter  reasons  merely  go  to  the  pos- 
sible explanation  of  the  underlying  legisla- 
tive motive  in  re<|ulrlng  three  commissioners 
to  be  appointed  for  the  purpose  of  perform- 
ing the  duties  referred  to;  but,  whatever 
may  havfe  been  the  motive  in  providing  for 
three  commissioners,  the  proposition  remains 
that  the  Legislature  has  expressly  and  ex- 
plicitly declared  that  that  number  shall  con- 
stitute the  commissioners  who  shall  perform 
the  duty  of  ascertaining  and  admeasuring 
benefits  and  damage,  and,  as  above  stated, 
there  Is  no  authority  In  the  dty  council  to 


determine  that  that  dtity  may  or  can  be  per- 
formed by  a  less  or  greater  number  of  com- 
missioners. The  statute  in  that  regard  Is,  as 
before  in  efTect  declared,  mandatory,  and  a 
compliance  therewith  is  essential  to  the  pro- 
curement of  a  valid  report  on  benefits  and 
damage,  without  which  report  and  the  con- 
firmation thereof  by  the  council  an  action  to 
condemn  the  property  of  a  person  not  willing 
to  accept  the  damage  so  appraised  cannot  be 
instituted  or  maintained. 

Now  as  to  the  Complaint  Section  18  of 
tbe  statute  in  question  provides,  as  we  have 
seen,  that  the  proceedings  which  are  required 
to  be  taken  for  the  widening  or  extending  or 
straightening  of  streets  need  not  be  pleaded 
In  a  complaint  in  an  action  for  the  condem- 
nation of  property  which  Is  required  and 
sought  to  be  taken  for  any  of  tbe  purposes 
mentioned  or  which  may  be  damaged  by  rea- 
son of  such  work  or  Improvement  The 
plaintiff  therefore  would  have  stated  a  case 
In  eminent  domain  if  it  had  omitted  any  ref- 
erence to  the  alleged  appointment  by  the 
city  council  of  commissioners  to  assess  bene- 
fits and  damage.  But,  as  seffli,  the  complaint 
alleges  that  the^  dty  conndl  had  appointed 
two  commissioners  to  assess  benefits  and 
damages,  and  that  tbe  commissioners  so  ap- 
pointed had  performed  the  duties  required 
of  such  commissioners  by  law  and  made  a 
report  which  was  filed,  approved,  and  con- 
firmed in  accordance  with  the  provisions  of 
the  general  law.  Thus  tbe  complaint  itself 
affirmatively  shows  that  tbe  council,  In  the 
appointment  of  commissioners,  did  not  fol- 
low the  requirements  of  the  general  law  in 
a  vital  particular;  and  that  the  work  and  the 
report  of  the  so-called  commissioners  were 
without  legal  force,  or,  In  other  words,  were 
and  are  wholly  void.  The  plaintiff  has  thus 
unnecessarily  pleaded  itself  out  of  court. 
And  even  if,  under  the  drcumstances,  the 
complaint  were  sustained,  the  plaintiff  (as- 
suming, as  we  must,  that  the  complaint  states 
the  truth  as  to  the  appointment  of  commis- 
sioners and  their  work  as  such)  would  fail 
at  the  trial  to  sustain  its  action  by  the 
proofs. 

The  Judgment  is  affirmed. 


We   concur: 
NEIT,  J. 


OHIPMAN,    P.    J.;     BUB- 


(86  GH.  App.  32) 
FKANCK  ▼.  MORAN  et  al     (CHv.  1791.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.   Jan.  24,  1918.) 
1.  Fbauduubnt  Cosvetawcbb  «=»278— Lack 

OF     VAiTJABLB     CONSIDBBATIOH  —  PKBSTJMP- 
TION. 

Under  Civ.  Code,  i  8442,  providing  that  any 
transfer  or  Incumbrance  of  property  without 
a  vdluable  consideration  by  a  party  while  in- 
solvent or  in  contemplation  of  insolvency  shall 
be  frandnlent  and  void  as  to  existing  creditors, 
if  a  transfer  of  property  is  made  without  a  val- 
uable consideration  while  the  grantor  is  inaol- 
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vent  or  contemplating  inBoWency,  the  ondiapata- 
ble  presumption  follows  that  the  transaction  is 
fraudulent,  and  the  deed  may  be  set  aride  at 
the  instance  of  a  creditor. 

2.  Fraudulent  Convetawces  €=»74(2)  — 
Tbansfer  without  Valuable  Consideba- 
TioN— Evidence. 

Where  deed  recited  that  it  was  given  in  con- 
sideration of  love  and  affection  and  for  better 
support  and  maintenance,  as  well  as  in  consid- 
eration of  $1  and  other  valuatile  considerations, 
and  plaintiff  made  no  attempt  to  controvert  the 
recital,  it  cannot  be  held  that  the  transfer  was 
without  valuable  considert^tion,  in  view  of  Civ. 
Code,  S  lOlS,  placing  the  burden  of  showing 
want  of  sufficient  consideration  on  the  party 
seeking  to  invalidate  the  instrument, 

3.  Fraudulejjt  Convetanceb  «=»308(1)— Ik- 
tent  TO  Defbaud — Question  of  Fact. 

Whether  a  transfer  was  intended  by  the 
grantor  "to  delay  or  defraud  any  creditor  or 
other  person  of  his  demands,"  within  Civ.  Code, 
S  3439,  is  a  question  of  fact 

4.  Fbaudulent  Conveyances  «=»273  — In- 
tent TO  Defbaud— Burden  of  Pboof. 

In  view  of  Civ.  Code,  |  3439,  the  burden 
ia  on  the  complaining  creditor  to  snow  that  the 
conveyance  was  made  with  intent  to  defraud. 

5.  Fbaudulent  Conveyances  «=>69(1) — In- 
tent TO  Defbaud— Fittube  Cbeoitobs. 

Under  Civ.  Code,  I  3439,  a  deed  is  subject 
to  nullification  if  the  intention  existed  to  de- 
fraud a  "future  creditor"  of  a  just  claim. 

6.  Appeal  and  Ebbob  «=9l008(l)— Finding — 
Review. 

Question  whether  there  was  an  intent  of 
grantor  to  defraud  creditors  is  to  be  determined 
from  all  surrounding  facts,  and  if  a  court  find- 
ing, with  reference  thereto,  may  be  said  to 
constitute  a  rational  inference  from  the  evidence, 
it  cannot  be  disturbed  by  the  appellate  court 

7.  Fbaudulent  Conveyances  €=>2&— Intent 
TO  Defraud — Evidence. 

Where  a  person  indebted  to  another  divests 
himself  of  all  his  property  and  thereby  renders 
himself  incapable  of  paying  his  debts,  it  may  be 
just  and  reasonable  to  hold  that  he  intended, 
when  he  executed  a  conveyance,  to  render  cred- 
itors powerless  to  obtain  satisfaction  of  their 
claims. 

8.  Fbaudulent  Conveyances  9=>154(1)  — 
Rights  of  Gbantee— Estoppel. 

Where  credit  was  extended  on  the  faith  that 
the  grantor  was  owner  of  the  property,  it  would 
be  taequitable  to  allow  the  grantees,  .who  re- 
mained silent  and  failed  to  record  their  deed 
until  the  indebtedness  was  incurred,  to  prevent 
the  creditor  from  resorting  to  such  property, 
especially  where  grantor  ia  insolvent 

9.  Fraudulent  Conveyances  *=»282— Con- 
veyance Afteb  Filino  Notice  of  Suit— 
Pbesumption. 

Deed  to  defendant  grantee  being  subsequent 
to  filing  of  lis  pendens  in  suit  setting  forth 
claim  to  property,  the  presumption  is  that  the 
grantee  was  speculating  on  the  chances  of  de- 
feating a  just  claim. 

10.  Appeal  and  Erbor  «s»1173(1)  —  Joint 
Appeai^-Modification  or  Judouknt  as  to 
One  Defendant. 

Where  appeal  was  taken  jointly  by  all  de- 
fendants from  the  whole  of  the  judgment,  the 
Appellate  Court  would  hardly  be  justified  in 
reversing  a  part  of  the  Judgment  in  favor  pf 
one  appellant. 

11.  Conspiracy  «±»14— Joint  Liabiutt. 
Where  there  was  some  evidence  that  de- 
fendant, to  whom  was  executed  a  deed  only  a 
short  time  before  suit,  became  a  party  to  a 
conspiracy  to  defraud  plaintiff  creditor,  it  would 
not  be  inequitable  to  hold  him  jointly  liable  for 
the  consequences  of  the  conspiracy,  although  he 


was  not  directly  connected  with  the  fraudulent 
purpose  in  the  beginning. 

Appeal  from  Superior  Court,  Shasta 
Cbunty;  J.  R  Barber,  Judge. 

Suit  by  William  Franck,  as  administrator 
of  the  estate  of  Sarah  B.  Hunter,  deceased, 
against  John  Moran  and  others,  to  set  aside 
certain  deeds  to  property.  From  judgment 
rendered,  defendants  appeaL    Affirmed. 

Braynard  &  Kimball,  of  Redding,  for  ap- 
pellants. W.  D.  TUIotson,  of  Redding,  for 
respondent 

BURNETT,  J.  This  Is  an  appeal  from  the 
Judgment  rendered  by  the  superior  court 
of  Shasta  county  in  a  suit  in  equity  to  aet 
aside  two  deeds  to  real  property.  In  which 
action  defendants'  motion  for  a  new  trial 
was  denied. 

The  property  in  question  was,  on  Novem- 
ber 18, 1905,  owned  by  Sarah  B.  Hunter,  who 
at  that  time  and  at  all  times  subsequently 
bad  but  one  creditor,  Franck  ft  Co.,  to  whom 
she  then  owed  $640.46.  On  said  date  she 
executed  a  trust  deed  to  J.  R  Hunter  and 
Grant  Hunter,  for  the  benefit  of  Laura  Hun- 
ter Newman,  Ralph  Newman,  and  Ruby  New- 
man (Mrs.  Moran),  with  directions  to  trustees 
to  sell  at  Mrs.  Laura  Newman's  orders  and 
pay  all  proceeds  to  said  Laura  Newman. 
This  deed  was  not  recorded  until  1915.  It 
appears  that  on  January  1,  1909,  Sarah  B. 
Hunter  was  indebted  to  Franck  ft  Co.  in  tbe 
sum  of  $2,614.23,  on  January  1,  1910,  in  the 
sum  of  $3,4)^.90,  and  on  January  1,  1911.  in 
the  sum  of  $1,287.50.  On  December  31,  1910, 
she  was  given  a  credit  of  $2,850  and  during 
the  next  two  years  ending  December  31,  1912, 
she  was  credited  with  $1,200.  It  thus  appears 
that,  from  1905  to  December  SI,  1912,  abe 
was  credited  with  $4,050,  and  that  tbe  credit 
on  December  31,  1910,  was  sufficient  to  cover 
tbe  indebtedness  as  it  stood  on  January  1, 
1909.  On  January  23,  1913,  Sarah  B.  Hunter 
executed  a  deed  of  the  property  covered  by 
tbe  trust  deed  to  Laura  Hunter  Newman, 
which  was  recorded  April  25,  1913.  It  may 
be  noted  in  passing  that  respondent  argues 
that  this  amounted  to  a  repudiation  by 
Laura  Newman  of  tbe  former  trust  deed. 
Sarah  B.  Hunter  died  March  31,  1913,  and  at 
the  date  of  her  death  was  indebted  to  Franck 
ft  Co.  in  the  sum  of  $1,203.60.  On  March  27, 
1915,  letters  of  administration  were  issued  to 
respondent,  William  Oanck,  one  of  tbe  mem- 
bers of  tbe  firm  of  Franck  ft  Co.,  and,  on 
April  7,  1915,  be  commenced  suit  against  ap- 
pellant Laura  Hunter  Newman,  to  set  aside 
tbe  deed  recorded  April  23,  1913.  In  tbU 
action  a  lis  pendens  was  filed  and  recorded. 
Shortly  thereafter,  on  May  6,  1915,  the  trust 
deed,  dated  November  18,  1905,  was  recorded, 
and  soon  after,  on  June  5,  1915,  a  deed  from 
the  trustees  was  executed  to  John  Moran, 
for  which  appellants  claim  Moran  paid  $1,- 
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000.  In  September,  lOlS,  the  action  was 
tried,  and  the  deed  of  1913  was  ordered  can- 
cried.  But,  on  July  29,  1916,  plaintiff  had 
started  this  action  to  set  aside  the  tmst  deed 
of  1905  and  the  deed  to  Moran,  alleging  that 
they  were  made  without  consideration  and 
to  hinder,  delay,  and  defraud  creditors,  and 
that  John  Moran  took  his  deed  with  notice 
of  the  creditor's  claim  and  in  furtherance  of 
a  conspiracy  to  defraud  said  creditor. 

At  the  conclusion  of  the  trial  the  court 
made  its  findings  among  which  were  the 
following;  (1)  That  the  trust  deed  was  made 
without  consideration,  and  for  the  purpose 
of  defrauding  creditors  at  a  time  when  the 
grantor,  Sarah  B.  Hunter,  was  Insolvoit; 
(2)  that  the  deed  to  John  Moran  was  made 
without  consideration,  and  for  the  purpose  of 
hindering,  delaying,  and  defending  the  cred- 
Itors  of  Sarah  B.  Hunter;  (3)  that  John 
Moran  took  said  deed  in  pursuance  of  a  con- 
spiracy to  defraud  the  creditors  of  the  estate 
of  Sarah  B.  Hunter;  (4)  that  the  trust  deed 
and  the  deed  to  John  Moran  were  recorded 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  creditors  of  Sarah  B.  Hunter,  de- 
ceased; (6)  that  Sarah  B.  Hunter  owned 
the  property  In  controversy  on  January  23, 
1913,  the  date  of  the  deed  to  Laura  New- 
man, declared  canceled  in  the  prior  action. 

The  main  complaint  of  appellants  Is  that 
the  abore  findings  are  not  supported  by  the 
evidence. 

The  finding  as  to  the  said  trust  deed  is  the 
first  consideration  inviting  attention.  As  to 
this,  it  is  the  contention  of  appellants  that: 

"There  is  no  evidence  that  the  tmat  deed  was 

mode  without  consideration,  or  that  Sarah  B. 

Hunter  made  the  trust  deed  for  the  purpose  of 

defrandine  her  creditors,  or  that  sue  was  at  that 

■  time  insolvent" 

[1]  The  position  is  taken  in  contemplation 
of  the  statutory  inhibition  of  what  has  been 
characterized  as  "actual  fraud,"  and  also  of 
"constructive  fraud."  The  former  is  referred 
to  in  section  3439,  and  the  latter  in  section 
3442  of  the  &vU  Ck>de.  More  strictly  speak- 
ing, however,  the  latter  prescribes  a  rule  of 
evidence  as  to  what  shall  indubitably  con- 
stitute fraud.  In  other  words,  if  a  transfer 
of  property  is  made  "without  a  valuable  con- 
sideration," and  while  the  grantor  is  insol- 
vent or  contemplates  insolvency,  the  indisput- 
able presumption  follows  that  the  transac- 
tion is  fraudulent,  and  the  deed  may  be  set 
aside  at  the  instance  of  a  creditor. 

[2]  Regarding  this  phase  of  the  case  first, 
we  may  observe  the  contention  of  appellants 
Is  that  the  recitals  in  the  trust  deed  were  the 
only  evidence  offered  as  to  the  consideration 
for  which  the  deed  was  given,  and  these  re- 
citals are  conclnsive  that  such  consideration 
was  valoable.  Thus  it  api)ear8  therein: 
.  "Now  therefore,  in  consideration  of  the  prem- 
ises and  of  the  love  and  affection  which  the  said 
party  of  the  first  part  has  and  bears  nnto  the 
said  parties  of  the  third  part  and  for  their  bet- 
ter support,  maintenance  and  protection  as  well 
as  in  consideration  of  the  snm  of  one  dollar  in 
lawful  money  of  the  United  States  and  other 


good  and  valuable  eonrideratlon  which  the  said 
par^  of  the  first  part  admowledges  to  have 
received  of  and  from  said  parties  of  the  third 
part,"  etc. 

Respondent  made  no  attempt  to  controvert 
said  recital,  and  hence  it  could  not  be  held 
that  the  transfer  was  "withont  valuable  con- 
sideration." While  the  express  declarations 
of  the  deed  as  to  the  consideration  may  be 
contradicted  and  controlled  by  parol  evidence, 
if  satisfactory,  there  was  no  such  evidence 
offered  herein,  and  there  is  no  sufficient  sup- 
port, therefore,  for  the  finding  "that  the  said 
purported  trust  deed  dated  November  18, 
1906,  was  without  consideration."  It  will  not 
be  disputed  that  the  burden  of  proof  was 
upon  plaintiff  to  overcome  the  proper  in- 
ference from  said  recital,  and  it  is  equally 
plain  that  in  this  respect  his  position  i» 
vulnerable.  As  to  the  necessity  for  sucb 
proof  on  his  pert,  we  may  refer  to  section 
1616,  Civil  Code;  Anthony  v.  Chapman,  66 
Cal.  73,  2  Pac.  889;  Duffy  v.  Duffy,  104  Oal. 
602,  88  Pac.  443. 

[3,4]  With  equal  earnestness  appellants 
urge  that  the  proof  falls  to  make  out  a  case 
contemplated  by  said  section  3439.  To  make 
the  instrument  fraudulent  under  that  statute 
there  must  be  the  Intent  in  the  mind  of  the 
grantor  "to  delay  or  defraud  any  creditor  or 
other  person  of  his  demands."  This  Is  un- 
doubtedly a  question  of  fact  and  not  of  law, 
and  the  burden  of  proof  is  upon  the  com- 
plaining creditor  to  show  that  the  conveyance 
was  made  with  such  Intent  Schell  v.  Gam- 
ble, 163  Cal.  449,  96  Pac.  870. 

[J-7]  The  only  creditor  at  the  time  was  B. 
Franck  &  Co.  and  the  amount  of  the  indebted- 
ness was  $640.46.  This  was  paid  afterwards, 
and  it  is  claimed  that  this  furnishes  conclu- 
sive evidence  that  at  the  time  of  the  execu- 
tion of  the  deed  she  had  no  Intention,  of  de- 
frauding her  creditor.  The  principle,  how- 
ever, is  not  limited  to  the  debt  owed  at  the 
time  of  the  conveyance.  The  deed  would 
be  equally  subject  to  nullification  if  the  in- 
tention existed  to  defraud  a  future  creditor 
of  a  Just  claim,  and  in  this  connection  it  ii 
to  be  recalled  that  she  continued  to  do  busi- 
ness with  said  firm  for  many  years,  and  was 
at  no  time  entirely  free  from  financial  obliga- 
tion to  said  Franck  &  Co.  Of  course,  it  is 
generally  dlfilcult  to  prove  satisfactorily  the 
intent  In  cases  like  this.  It  is  not  to  be  ex- 
pected that  the  grantor  would  declare  a  pur- 
pose to  defraud  his  creditors.  Indeed,  it  is 
natural  to  suppose  that  he  would,  if  pos- 
sible, conceal  such  purpose  and  so  dispose  the 
circumstances,  if  he  could,  that  a  fraudulent 
intent  could  not  be  shown.  The  trial  court 
is  to  reach  a  conclusion  from  the  considera- 
tion of  all  the  surroundings  facts;  and.  If  the 
finding  may  be  said  to  constitute  a  ration- 
al inference  from  the  evidence,  it  cannot 
be  disturbed  by  the  appellate  court  We 
think  the  lower  court  may  have  reasonably 
concluded  that  on  said  November  18,  1906, 
Mrs.  Hunter  rendered  herself  insolvent  by 
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conveying  all  her  property.  The  Bbowlng 
aa  to  this,  it  is  true,  is  not  very  persuasive, 
but  Mr.  Franck's  testimony  under  the  circum- 
stances should  be  deemed  sufficient  in  view 
of  the  difficulty  of  proving  the  fact  and  the 
absence  of  any  evidence  that  she  li^d  other 
property.  In  addition,  it  Is  clear  that  she 
continued  Indebted  to  the  company  till  her 
death,  and  left  no  property  to  satisfy  the 
obligation.  It  is  not  unreasonable  to  con- 
clude that  she  anticipated  and  contemplated 
that  condition,  and  that  when  she  performed 
the  very  act  that  would  prevent  her  from 
paying  her  Just  Indebtedness,  she  had  the  in- 
tention of  accomplishing  that  result  In  other 
words,  when  it  Is  shown  that  a  person  is  In- 
debted to  another,  and  so  continues,  and  that 
he  has  divested  himself  of  all  bis  property 
and  thereby  renders  himself  Incapable  of 
paying  his  debts,  It  may  b^  Just  and  reason- 
able to  hold  that  he  Intended  when  he  ex- 
ecuted the  conveyance  to  render  the  creditor 
powerless  to  obtain  the  satisfaction  of  his 
claim,  and  that  this  intention  is  virtually  a 
fraud  upon  the  creditor,  and  should  not  be 
countenanced  in  a  court  of  Jilstlce.  Of  course, 
we  do  not  say  that  a  finding  to  the  contrary 
might  not  liave  been  Justified,  but  we  think 
the  conclusion  of  the  court  In  favor  of  re- 
spondent is  not  unreasonable. 

[8]  There  Is  a  slightly  different  view  of  the 
case,  set  forth  In  the  pleadings  and  disclosed 
by  the  evidence,  which  harmonizes  with  the 
findings  of  the  lower  court  and  comports  with 
the  demands  of  equity  and  good  conscience. 
It  involves  the  principle  of  equitable  estoppel. 
The  credit  for  the  Indebtedness  herein  was 
extended  Mrs.  Hunter  on  the  faith  that  she 
was  the  owner  of  the  premises  concerned  in 
the  suit.  Mr.  William  Franck  so  answered  in 
resiK>nse  to  the  question  whether  the  firm  ex- 
tended credit  "in  the  belief  and  understand- 
ing that  Sarah  B.  Hunter  owned  the  house 
and  lot  in  French  gulch."  There  was  no  evi- 
dence to  the  contrary,  and  we  must  accept 
such  as  the  fact.  Under  these  circumstances 
it  would  be  Inequitable  to  allow  the  grantees, 
after  remaining  silent  and  falling  to  record 
the  deed  until  said  Indebtedness  was  Incurred, 
to  prevent  the  creditor  from  resorting  to  said 
property  for  the  satisfaction  of  its  claim.  As 
between  the  vendee  and  creditor,  In  such  a 
case,  the  vendor  will  still  be  considered  the 
owner  of  the  property.  Otherwise  he  would 
be  permitted  to  perpetrate  a  gross  fraud  upon 
the  creditor.  And  the  decisions  are  to  the 
effect  that  the  deed  will  be  treated  as  fraudu- 
lent and  void  as  to  creditors  without  regard 
to  whether  the  parties  to  the  deed  Intended 
any  fraud  or  not  There  are  many  cases  to 
the  point  but  we  content  ourselves  with 
this  quotation  from  Curtis  v.  Lewis,  74  Conn. 
367,  50  Atl.  878: 

"This  rale  of  righteousness  and  broad  princi- 
ple of  public  policy,  •  •  •  as  it  relates  to 
the  delusion  and  injury  of  creditors  through  se- 
cret conveyance  of  land,  it  rests  upon  the  prin- 
ciple, common  to  all  jurisprudence,  which  im- 
(M^ses  upon  every  man  the  duty  of  BUireudering, 


to  those  Justl;r  on  titled,  property  tn  bis  legal 

Eossession  winch  in  equity  and  good  conscience 
e  ought  not  to  retain,  and  which  forbids  any 
one  to  assert  Ills  rights  when  in  equity  and 
good  conscience  he  ought  not  to  assert  them 
agaiast  one  who  has  been  injured  and  deceived 
through  his  conduct  In  respect  to  such  rights." 

The  circumstance  of  insolvency  on  the  part 
of  the  grantor,  which  we  have  already  con- 
sidered, furnishes  an  additional  reason  for 
applying  such  principle  as  against  the  gran- 
tees. Clark  V.  Lewis,  215  Mo.  173,  114  S.  W. 
604. 

[I]  The  other  consideration  of  Importance 
relates  to  the  question  of  whether  Moran  was 
a  purchaser  fot'  value  and  In  good  faith. 
There  Is  evidence  that  be  paid  $1,000  for  the 
deed,  but  there  is  no  showing  that  be  took 
without  notice  of  the  fraudulent  character 
of  the  conveyance  of  November  18,  1905,  or 
of  the  claim  of  respondent.  He  was  the  son- 
in-law  of  Laura  Hunter  Newman,  one  ot 
the  beneficiaries  In  the  trust  deed,  and  the 
husband  of  another  beneficiary,  and  tbia  con- 
sideration would  furnish  some  ground  for  the 
Inference  that  he  had  knowledge  of  the  situa- 
tion. Moreover,  there  was  a  Us  pendens  filed 
and  recorded  on  April  7,  1915,  in  the  case 
of  William  Franck,  as  Administrator  of  the 
Estate  of  Sarah  B,  Hunter,  Deceased,  v.  Lau- 
ra Hunter  Newman,  setting  forth  the  claim 
of  the  plaintiff  to  the  property  In  controversy; 
and,  Moran's  deed  being  subsequent  to  this 
date,  the  presumption  is  that  he  was  si>ecu- 
lating  on  the  chance  of  defeating  a  Just  claim. 
Besides,  It  Is  alleged  In  the  complaint  and 
not  denied  In  the  answer— 

"that  said  John  Moran  well  Icnew  of  the  pen- 
dency of  said  action,  and  the  said  John  Moran 
took  said  deed  of  conveyance  Imowing  of  the 
claim  of  the  said  K.  Franck  &  Co.  SKainst  the 
said  estate  of  said  Sarah  B.  Hunter,  deceased." 

It  may  be  remarked,  also,  as  of  some  signif- 
icance, that  Moran  was  not  a  witness  at  tbe 
trial  nor  was  any  explanation  offered  for  his 
failure  to  testify.  Tliere  seems  to  be  no  doubt 
that  the  trial  court  was  warranted  in  holding 
that  Moran's  deed  was  without  validity. 

[10,11]  In  addition  to  the  cancellation  ot 
said  deed  of  trust,  the  Judgment  provided  for 
damages  in  the  sum  of  $202  for  tbe  rents  and 
profits  of  the  property  subsequent  to  tbe  time 
of  the  death  of  said  barnh  B.  Hunter,  and  it 
is  claimed  by  appellant  Moran  that  be  Is  not 
liable  for  any  portion  of  that  sum,  as  bis  deed 
was  executed  only  a  short  time  before  this 
action  was  commenced.  But  we  think  It  suffi- 
cient to  say  that  the  appeal  Is  taken  Jointly 
by  all  the  defendants,  and  from  the  whole  of 
the  Judgment,  and  this  court  would  hardly  be 
justified  In  reversing  a  part  of  that  Judgment 
in  favor  of  one  of  the  appellants.  Besides, 
we  think  there  is  some  evidence  that  Moran 
became  party  to  a  conspiracy  to  defraud  re- 
spondent, and  it  is  not  Inequitable  to  hold 
him  Jointly  responsible  for  the  consequencea 
of  that  conspiracy,  although  he  was  not  di- 
rectly connected  with  the  fraudulent  pur< 
pose  In  the  beginning. 
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We  tblnk  the  Judgment  just,  and  it  is  there- 
fore aiBnued. 

We  concur:   CHIPMAN,  P.  J.;   HART,  J. 


(36  Cal.  App.  1>1) 

POBTEK  T.  ANGLO  &  LONDON  PARIS 
NAT.  BANK  OF  SAN  FRANCISCO  (ROTH- 
ENBCBQ,  Intervener).    (Civ.  2143.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  7.  1018.) 

L   COBFOBATIONS  ^3446— SAI.B  OF  AlX  COB- 

POKATE  Assets— Consent  of  Stockholders. 
Money  on  deposit  In  the  name  of  interven- 
er president,  claiming  title  by  bill  of  sale  of  cor- 
poration purporting  to  convey  "all  assets,"  was 
subject  to  execution  on  judgment  against  cor- 

E oration  which  had  ceased  to  exist  where  sale 
ad  not  been  made  with  consent  of  two-thirds 
of  stockholders,  as  required  by  Civ.  Code,  i 
361a,'  such  sale  being  void  as  against  execution 
creditor. 

2.  CoBPOBATiONS  jS=9445  —  Sale  of  Pbop- 
ebtt. 
While  the  word  "property"  was  not  speclfl- 
cally  employed  in  the  bill  of^ale  by  the  corpo- 
ration to  intervener  to  designate  the  subject- 
matter  of  the  transfer,  the  phrase  "all  the  as- 
sets of  the  corporation"  therein,  with  the  pre- 
ceding notice  to  consummate  a  sale  of  all  assets, 
property,  and  effects  of  the  corporation,  com- 
prehended and  included  the  entire  property  of 
the  corporation  in  the  sale,  so  that  the  sale 
wng  void  where  not  made  with  consent  of  two- 
thirds  of  stockholders,  as  required  by  Civ. 
Code,  {  Seia. 

8.  COBPOBATIONS      ^»dl9  —  DiSaOLUTIOH  — 

Tranbfeb  of  Cobfobate  Funds  -^  Tbusteb. 
Although  a  corporation  died  a  natural  death, 
where  the  fund  in  the  corporation's  bank  ac- 
count, notwithstanding  its  attempted  transfer 
to  the  account  of  intervener  president  and  di- 
rector was  at  the  time  of  the  dissolution  and 
thereafter  continued  to  be  a  corporate  asset,  the 
intervener  became  a  trustee  of  the  fund  in  view 
of  Civ.  Code,  J  400,  providing  that  unless  oth- 
er persons  are  appointed  the  directors  or  man- 
agers of  the  affairs  of  a  corporation  at  the 
time  of  its  disBohition  are  trustees  of  the  credi- 
tors and  stockholders,  or  members  of  the  corpo- 
ration dissolved. 

4.  Tbcbts  «=»372(1)  —  iHiEBMiNOUNa  of 
FcN  Da— Pbbsttmption, 
If  intervener,  after  dissolution  of  corpora- 
tion, continued  its  business,  and  money  deposit- 
ed by  intervener  to  his  account,  which  repre- 
sented funds  of  the  cor^ioration,  was  his  own. 
it  was  the  duty  of  the  trial  court  to  disentan- 
gle the  account,  and  in  so  doing  was  permitted 
to  presume  that  the  several  sums  of  money  from 
time  to  time  added  to  or  withdrawn  were  no 
part  of  the  trust  fund. 

6.  Trusts  <S=»372(1)— iNTEBjaMouNO  Funds 
—Presumption. 
If,  at  the  time  of  the  levy  of  the  execution, 
there  remained  of  the  original  trust  fund  a  sum 
equal  to  or  in  excess  of  the  sum  sued  for  and 
sought  to  be  impressed  with  the  trust,  the  legal 
presumption  is  that  such  sum,  in  the  absence  of 
a  showin|;  to  the  contrary,  was  part  and  parcel 
of  the  original  trust  fund. 

6.  Appeal  and  Ebrob  i8=5877(2)  —  Parties 
Entitij:d  to  Allege  Ebbob. 
Where  Intervener's  interest  in  the  action 
was  only  that  of  an  individual  acting  to  estab- 
lish a  purely  personal  claim  to  the  money  in 
suit,  the  invalidity  of  the  judgment  against  de- 


fendant bank  cannot  concern  him  in  the  abaence 
of  a  showing  that  be  had  a  valid  individual 
claim,  and  will  not  be  considered  on  his  ap- 
peal. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  C.  Crothers, 
Judge. 

Suit  by  George  K.  Porter  against  the  Anglo 
&  London  Paris  National  Bank  of  San  Fran- 
cisco and  Louis  Rothenberg,  intervener. 
Judgment  for  plaintiff,  and  interyener  ap- 
peals.    Affirmed. 

Henry  6.  W.  Dlnkelspiel  and  John  B. 
Jones,  both  of  San  Francisco,  for  appellant 
Wm.  M.  Cannon  and  Wm.  M.  Abbott,  both 
of  San  Frandsoo,  for  respondent.  Llllenthal, 
McKlnstry  St  Raymond,  of  San  Franciaoo^ 
for  defendant 

LBNNON,  P.  J.  On  December  4,  1913,  prt 
or  to  the  institution  of  the  present  action, 
the  Judgment  against  the  Rothenberg  Com- 
p«n;.  Incorporated,  was  recovered  In  an  ac- 
tion wherein  the  plaintiff  here,  George  K. 
Porter,  was  plaintiff  and  the  said  Rothen- 
berg Company;  Incorporated,  was  defendant 
E:cecntl<Hi  upon  the  Judgment  thus  obtained 
was  Issned  and  levied  upon  a  certain  sum  of 
money  on  deposit  in  the  name  of  the  Rothoi- 
berg  Company,  "not  Incorporated,"  with  the 
defendant  In  this  action,  the  Anglo  &  London 
Paris  National  Bank  of  San  Francisco.  Upon 
a  proceeding  supplementary  to  said  execution, 
Louis  Rothenberg,  the  Intervener  in  the 
present  action,  appeared  and  claimed  that  the 
money  so  deposited  and  levied  upon  belong- 
ed to  him  because  the  Rothenberg  Company, 
Incorporated,  against  which  the  judgment  in 
the  original  action  was  obtained,  had  ceased 
to  exist  prior  to  the  levy  of  the  executlMi, 
and  that  immediately  prior  to  Its  dissolution 
It  had  transferred  the  deposit  In  question  - 
to  the  Rothenberg  Company,  "not  incorporat- 
ed," under  which  name  he  Individually  was 
doing  business. 

'The  court  In  the  original  action,  upon  the 
hearing  of  the  supplementary  proceeding, 
ordered  that  the  deposit  in  question  he  held 
by  the  defendant  bank  pending  the  result  of 
the  present  action  which,  pursuant  to  the  di- 
rection of  the  court,  was  Instituted  for  the 
purpose  of  determining  whether  or  not  said 
deposit  belonged,  at  the  time  of  the  levy  of 
the  execution,  to  the  Rothenberg  Company, 
Incorporated,  or  to  the  Rothenberg  Compa- 
ny, "not  incorporated."  The  plaintiffs  com- 
plaint in  the  present  action  proceeded  In  sub- 
stantial accord  with  the  facts  above  narrat- 
ed, and  all  of  Its  material  allegations  were 
admitted  by  the  bank  defendant,  save  the 
allegation  that  on  January  10,  1914,  the 
date  of  the  levy  of  the  execution,  there  was 
on  deposit  with  it  the  sum  of  $650,  or  any 
other  sum,  belonging  to  and  standing"  In  the 
name  of  the  Rothenberg  Coippany,  Incor- 
porated. 
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Panraant  to  stipulation  and  order,  Liouls 
Bothenberg,  the  Intervener,  Interposed  his 
complaint  In  Intervention,  wherein,  among 
other  things,  he  alleged  that  the  Bothenberg 
Company,  "not  incorporated,"  wag  to  fact 
himself  doinjg  business  under  the  flctltions 
name  of  the  "Bothenberg  Company,"  and 
that  he  was  the  owner  of  the  money  which 
had  been  levied  apon  and  on  deposit  with  the 
bank  defendant  In  the  name  of  the  Bothen- 
berg Company,  "not  Incorporated."  After 
trial  upon  the  Issues  thus  raised,  the  conrt 
below  found  that,  at  the  time  of  the  issu- 
ance and  levy  of  the  execution  in  question, 
the  bank  defendant  had  in  Its  i>ossesslon  and 
under  its  control  an  amount  of  money  exceed- 
ing the  sum  of  $650  belonging  to  the  Bothen- 
berg Company,  Incorporated;  that  the  inter- 
vener did  not  then  or  at  any  other  time 
have  any  Interest  in  or  title  thereto;  and 
that  the  same  was  subject  to  the  lien  of  the 
plaintiff's  execution.  Judgment  was  accord- 
togly  entered  in  favor  of  the  plaintiff  and 
against  the  bank  defendant  and  the  inter- 
vener as  well,  from  which  Judgment  the  In- 
tervener alone,  and  to  his  own  behalf,  has 
appealed. 

The  trial  court's  finding  as  to  the  owner- 
ship of  the  money  in  suit  is  assailed  upon  the 
ground  that  it  is  contrary  to  the  evidence. 
The  evidence  in  so  far  as  it  related  to  .the 
ownership  of  the  money  in  suit  is  to  sub- 
stance as  follows :  On  and  prior  to  June 
30,  1913,  the  Bothenberg  Company,  Incorpo- 
rated, was  an  ordinary  commercial  corpora- 
tion. At  midnight  on  the  last-mentlbned  date 
the  life  of  the  Bothenberg  Company,  Incor- 
porated, of  which  the  totervener  was  then 
a  director  and  the  president,  expired  because 
of  the  fact  that  it  had  reached  the  period  of 
its  corporate  existence  as  prescribed  to  its 
amended  articles  of  tocorporatlon,  which 
were  prepared  and  filed  with  the  secretary 
of  state  after  the  rendition  but  before  the 
entry  of  the  Judgment  against  it  in  the  prior 
action.  The  life  of  the  corporation  as  thus 
shortened  ended  before  said  Judgment  was 
entered.  During  the  life  of  the  corporation, 
to  wit,  on  June  24,  1913,  there  was  recorded 
with  the  recorder  of  the  city  and  county  of 
San  Francisco  a  paper  wrlttog  signed,  "The 
Bothenberg  Co.,  by  J.  Hursa,  Secretary,  In- 
tendtog  Vendor,"  and  "Louis  Bothenberg, 
Intending  Vendee,"  which  purported  to  give 
notice  that  on  Monday,  the  30th  day  of  June, 
1913,  at  the  hour  of  4:30  p.  m.,  the  Bothen- 
berg Company,  Incorporated,  would,  as  "to- 
tending  vendor,"  at  its  place  of  business  to 
the  city  and  county  of  San  Francisco,  "con- 
summate" a  sale  to  Louis  Bothenberg,  "to- 
tending  vendee  •  •  •  of  all  of  the  as- 
sets, property  and  effects  of  every  ktod  and 
character  belonging  to  the  intending  vendor." 
On  June  30,  1913,  a  written  bill  of  sale,  as 
itxavm  by  secondary  evidence  after  proof 
either  of  its  loss  or  destruction  by  the  inter- 
vener signed  by  Sanford  Bothenberg,  son  of 
liools  Bothenberg,  the  totervener,  and  3oba 


Hnrsa,  respectively  the  vice  president  and 
secretary  of  the  corporation,  was  ezecnted 
to  Louis  Bothenberg,  the  totervener,  wliidi 
contained  the  recital,  according  to  the  reool- 
lectiMi  of  an  attorney  witness  for  the  toter- 
vraer  who  drafted  it,  that  "for  and  to  consid- 
eration of  the  sum  of  $10  gold  coto  in  band 
paid  by  Louis  Bothenberg  to  the  Bothentwrg 
Company,  receipt  of  whldi  is  acknowledged, 
it  transferred  to  Louis  Bothenberg  all  of 
the  assets  of  the  corporation."  On  the  same 
day,  June  30,  1913,  pursuant  to  the  sale  thna 
attempted  to  be  consummated,  all  of  the  as- 
sets of  the  corporation,  save  and  except  the 
corporation's  money  on  deposit  with  the  de- 
fendant bank,  were  thereapon  delivered  to 
the  intervener.  The  corporation's  money  re- 
mained standing  in  the  name  of  the  corpora- 
tion upon  the  books  of  the  bank  until  the 
following  day,  July  1,  1913,  when  the  account 
was  transferred  to  Louis  Bothenberg  Compa- 
ny,  "not  tocorporated." 

The  character  and  condition  of  this  ac- 
count prior  and  subsequent  to  July  1,  1913, 
and  the  circumstances  attending  its  transfer 
on  the  books  of  the  bank  were  shown,  by  a 
statement  from  the  bank  defendant,  whidi 
was  stipulated  to  be  correct  and  admitted 
in  evidence  withont  objection,  to  be  as  fol- 
lows :  The  account  was  originally  opened  as 
a  corporation  account  prior  to  1906  and, 
from  that  time,  was  carried  under  the  title 
"The  Bothenberg  Co."  upon  the  books  of  the 
Anglo  California  Bank,  Limited,  and  waa 
continued  as  a  corporation  account  ander 
the  same  title  upon  the  books  of  the  bank 
defendant  which  absorbed  and  succeeded  to 
the  business  of  the  Anglo  California  Bank, 
Limited,  until  and  including  July  1,  1913. 
when  "the  balance  to  the  account  of  the  cor- 
poration amounting  to  $1,863.05  was  with- 
drawn by  a  properly  signed  check,"  and  on 
the  same  day  deposited  with  the  bank  de- 
fendant to  the  credit  of  the  "Bothenberg 
Company."  Checks  upon  the  account  of  the 
Bothenberg  Company,  Incorporated,  were 
signed  "The  Bothenberg  Co.,  Louis  Bothen- 
berg, President"  The  check  dated  July  1, 
1913,  drawn  by  the  Bothenberg  Company, 
a  corporation,  on  the  bank  defendant  for  $1,- 
863.05  and  paid  and  canceled  on  that  date 
by  the  deposit  of  the  sum  called  for  to  the 
credit  of  the  Bothenberg  Company,  "not  to- 
corporated," together  with  the  closing  state- 
ment of  the  account  of  the  Bothenberg  Com- 
pany, Incorporated,  was  delivered  to  the 
Bothenberg  Company,  Incorporated,  and  is 
now  in  its  possession.  When  this  corporatl<» 
account  was  thus  transferred,  it  was  repre- 
sented to  the  bank  that  the  new  Bothenberg 
Company  was  not  Incorporated  and  the  de- 
posit tag  for  $1,863.06,  made  at  the  time  of 
the  transfer,  read,  "The  Bothenberg  Co.,  Not 
Incorporated."  Checks  against  this  new  a<s 
count  were  signed  "The  Bothenberg  Co., 
Louis  Bothenberg."  There  was  $2,506.90  to 
the  credit  of  this  account  on  the  books  of  tiM 
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bank  defendant  on  June  10,  1914,  the  date 
of  the  issuance  of  the  execution  oat  of  the 
prior  action,  and  on  that  date  directs  to  t>e 
and  levied  upon  "any  funds  to  the  credit 
of  the  Rothenberg  Company,  a  corporation." 
No  account  appeared  on  the  date  last  men- 
tioned nor  at  any  time  subaeqnent  thereto 
on  the  books  of  the  bank  defendant. 

The  foregoing  practically  undisputed  facta 
fully  support  the  trial  court's  flndings  and 
judgment. 

[11  Assuming,  as  counsel  for  the  Intervener 
contend,  that  the  bill  of  sale  in  question, 
which  was  the  basis  of  the  intervener's  claim 
of  title  to  the  money  in  suit,  covered  and  con- 
trolled the  corporation  bank  account  and 
operated  in  and  of  Itself  and  without  more 
ado  to  transfer  such  account  to  the  interven- 
er, nevertheless  the  very  fact  that  It  purport- 
ed to  transfer  all  of  the  assets  of  the  corpo- 
ration to  the  Intervener  must  result  in  Its 
own  undoing.  This  is  so  because  no  show- 
ing was  made  or  attempted  that  the  purport- 
ed sale  was  consummated  in  keeping  with 
the  provisions  of  section  361a  of  the  Civil 
Code.  In  fact  it  is  fairly  inferable  from  the 
evidence  adduced  npon  the  entire  case  that 
the  provisions  of  that  section  were  altogeth- 
er Ignored  when  the  sale  was  made.  That 
section  reads: 

"No  sale,  lease,  asaignment,  transfer  or  con- 
veyance of  the  basinesB,  franchise  and  property, 
as  a  whole,  of  anv  corporation  now  existing, 
or  hereafter  to  be  formed  in  this  state,  shall  be 
valid  wlthont  the  consent  of  stockholders  there- 
of, holding  of  record  at  least  two-thirds  of  the 
issoed  capital  stock  of  such  corporation  ;  such 
consent  to  be  either  expressed  in  writing,  ez- 
ecnted  and  acknowledged  by  aurh  stockhnlders, 
and  attached  to  such  sale,  leaiie,  assignmrnt, 
transfer  or  conveyance,  or  by  vote  at  a  stock- 
bolders'  meeting  of  such  corporation  called  for 
that  purpose ;  but  with  such  assent,  so  express- 
ed, such  sale,  lease,  assignment,  transfer  or 
conveyance  shsll  be  valid:  Provided,  however, 
that  nothing  herein  contained  shall  be  construed 
to  limit  the  power  of  the  directors  of  such  cor- 
poration to  make  sales,  leases,  assignments, 
transfers  or  conveysnce  of  corporate  property 
other  than  those  hereinabove  set  forth," 

The  quoted  Code  section  was  in  torce  at 
the  time  of  the  sale  In  question  and,  as  was 
said  in  the  case  of  South  Pasadena  v.  Pasa- 
dena Land,  etc.,  Ga,  1S2  Cal.  581,  93  Pac 
490: 

"This  enactment  is  not,  on  its  face,  a  mere 
negative  or  prohibitive  statate,  forbiddinj;  that 
which  before  was  permitted.  It  is  both  affirma- 
tive and  negative  in  its  terms.  *  _♦  •  It  ex- 
presses a  consent  to  such  transfer  in  the  man- 
ner prescribed,  as  well  as  a  prohibition  against 
such  transfer  in  any  other  mode.  *  ♦  •  It 
deprives  ordinary  private  business  corporations 
of  the  power  they_  previously  possessed  to  dis- 
pose of  their  entire  property,  franchises,  and 
business,  as  a  whole,  at  the  will  of  a  mere  ma- 
jority of  the  stockholders,  or  of  less  than  two- 
thirds  of  them.    •    •    *  " 

[2]  We  have  no  doubt  but  that  the  evi- 
dence shows  that  It  was  the  intent  and  pur- 
pose of  the  purported  sale  in  question  to 
transfer  the  corporation  "property  as  a 
whole"  to  the  intervener.  While  the  word 
"property"  was  not  specifically  employed  In 


the  bill  of  sale  to  designate  the  subject-mat- 
ter of  the  transfer,  never  tbele.ss  the  phrase 
"all  of  the  assets' of  the  corporation"  which 
was  employed  for  that  purpose  In  the  bill  of 
sale  and  the  preceding  notice  of  Intention  to 
consummate  the  sale  comprehended,  and, 
therefore,  included,  the  entire  property  of 
the  corporation  in  the  sale.  Vaiden  v.  Haw- 
kins, 69  Miss.  406;  I»wber  v.  Le  Roy,  2 
Sandf.  202;  Rep.  Life  Ins.  Co.  v.  Swigert, 
135  111.  150.  26  N.  E.  680.  12  U  R.  A.  328; 
In  re  Atty.  Gen.  t.  AtL  Mutual  Ins.,  100  N.  Y. 
279,  3  N.  B.  103^  Fitzgerald  v.  Maxim  Pow- 
der (N.  J.)  33  Atl.  1064 ;  Dauphin  County  t. 
Union,  etc.,  Co.,  2  Peara.  (Pa.)  38. 

Doubtless  the  trial  court  likewise  construed 
the  sale  in  question  to  be  a  transfer  of  the 
corporation's  "property  as  a  whole."  If  the 
sale  in  question  bad  been  made  with  the  writ- 
ten consent  of  two-thirds  of  the  stockholders 
of  the  corporation,  such  consent,  by  the  ex- 
press requirement  of  the  statute,  was  neces- 
sarily an  essential  accompaniment  of  the  in- 
strument which  evidenced  the  sale.  And 
while  such  consent.  If  it  had  been  expressed 
by  a  two-thirds  vote  of  the  stockholders  at  a 
stockholders'  meeting  called  for  that  purpose, 
need  not,  perhaps,  have  accompanied  the  evi- 
dence of  the  sale,  nevertheless  such  consent 
was  not  presumptively  Involved  in  the  exe- 
cution of  the  sale.  Consequently,  in  the  ab- 
sence of  a  showing  that  such  sale  was  con- 
summated  in  conformity  with  the  statutory 
requirements,  the  trial  court  correctly  con- 
cluded that  it  was  void  as  against  the  plain- 
tUT,  In  the  capacity  of  an  execution  creditor 
of  the  corporation,  and  therefore  ineffectual 
as  a  transfer  to  the  intervener  of  any  right  or 
title  whatsoever  in  and  to  the  money  in  suit 
McShane  v.  Carter.  80  Cal.  310.  22  Pac.  178; 
Pekin  Mining  Co.  v.  Kennedy,  81  Cal.  366,  22 
Pac.  679;  WUliams.  V.  Gold  Hill  Mining  Co. 
[C.  C]  06  Fed.  454 ;  South  Pasadena  v.  Pasa- 
dena, etc.,  Co.,  supra ;  Bennett  v.  Red  Cloud 
Mining  Co.,  14  Cal.  App.  728,  113  Pac.  119. 

As  previously  pointed  out,  it  is  the  inter- 
vener's contention  that  the  transfer  of  the 
money  in  suit  was  made  to  him  by  virtue  of 
the  purported  sale  in  question,  and  was  con- 
summated in  full  before  the  termination  of 
the  life  of  the  corporation.  No  claim  is  made, 
and,  indeed,  none  could  be  made  in  the  face 
of  the  facts  of  the  case,  that  the  check, 
drawn  and  signed  by  the  intervener  on  July 
1,  1913,  on  the  account  of  the  Rothenberg 
Company,  Incorporated,  was  a  separate  and 
Independent  transaction.  The  check  referred 
to,  having  been  an  Integral  and  inseparable 
factor  in  the  attempted  consummation  of  the 
sale  of  the  corporation's  property  as  a  whole, 
I)ossessed  no  greater  force  and  effect  as  an 
evidence  of  the  intervener's  title  to  the  mon- 
ey in  suit  than  the  bill  of  sale  itself,  and  con- 
sequently must  fall  with  the  bill  of  sala  The 
conclusion  which  we  have  reached  upon  this 
particularphaseof  the  case  makes  it  unneces- 
sary for  us  to  discuss  and  decide  the  quea- 
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tlon  as  to  whether  or  not  the  Intervener  was 
without  authority  to  execute  the  check  In 
question  after  the  death  6t  the  corporation. 

It  Is  urged  upon  behalf  of  the  Intervener 
that  there  was  no  evidence  to  show  that  the 
money  on  deposit  In  the  name  of  the  Bothen- 
berg  Company,  "not  Incorporated,"  at  the 
time  of  the  levy  of  the  execution,  was  the 
same  fund  transferred  to  the  Intervener  on 
July  1,  1913.  This  cMitentlon  rests  upon  the 
fact  that  the  evidence  shows  that  the  account 
originally  credited  to  the  Rothenberg  Com- 
pany, Incorporated,  was,  after  Its  entry  In 
the  name  of  the  Rothenberg  Company,  "not 
Incorporated,"  materially  Increased  by  depos- 
its made  from  time  to  time  by  the  Interven- 
er and  at  various  times  thereafter  materially 
decreased  by  checks  drawn  upon  It  by  the  In- 
tervener. 

[3-5]  Responding  to  this  contention,  It  will 
be  noted  that.  In  conjunction  with  the  facts 
previously  narrated,  the  record  contains  some 
evidence  to  the  effect  that  the  account  In 
question  never  at  any  time  between  July  1, 

1913,  the  date  of  Its  transfer  and  January  10. 

1914,  the  date  of  the  levy  of  the  execution, 
fell  "below  somewhere  about  $1,500."  It  will 
be  remembered  that  the  Rothenberg  Com- 
pany, Incorporated,  died  a  natural  death  at 
midnight  of  June  30, 1913,  and  In  as  much  as 
It  was  shown  that  the.  fund  In  the  corpora- 
tion's bank  account,  notwithstanding  Its  at- 
tempted transfer  to  the  intervener,  was  at 
the  time  of  the  dissolution  of  the  corporation 
and  thereafter  continued  to  he,  a  corporation 
asset,  the  Intervener,  as  a  matter  of  law  and 
in  spite  of  himself,  became  a  trustee  of  the 
fund  represented  by  and  credited  to  that  ac- 
count. Civ.  Code,  i  400.  And  If  it  can  be 
said.  In  the  face  of  the  evidence  upon  this 
phase  of  the  case  to  the  effect  that  the  Inter- 
vener, after  the  dissolution  of  the  corporation, 
continued  the  business  of  the  corporation  un- 
der Its  original  name  at  Its  original  place  of 
business,  that  the  money  deposited  by  the  in- 
tervener to  the  credit  of  the  transferred  ac- 
count was  his  own  or  other  than  the  corpora- 
tion's money,  then  the  trial  court  was.  con- 
fronted with  the  situation  of  the  Intervener 
as  a  trustee  having  Intermingled  his  own  ot 
other  moneys  with  a  trust  fund  committed  by 
law  to  his  care  and  keeping  and,  In  such  a 
situation,  it  was  the  right  and  the  duty  of  the 
trial  court  to  disentangle  the  account  In  so 
doing  the  trial  court  was  permitted  to  pre- 
sume that  the  several  sums  of  money,  from 
time  to  time  added  to  or  withdrawn  by  the 
intervener  from  the  trust  fund,  were  no  part 
of  the  trust  fund.  If,  as  the  evidence  shows, 
and  the  trial  court  tn  effect  found,  at  tlie 
time  of  the  levy  of  the  execution  there  re- 
mained of  the  original  trust  fund  a  sum 
equal  to  or  tn  excess  of  the  sum  sued  for  and 
sought  to  be  Impressed  with  the  trust,  the 
legal  presumption  is  that  such  sum,  in  the 


absenee  of  a  showing  to  the  contrary,  waa 
part  and  parcel  of  the  original  tmst  fund. 
Ellzald'e  v.  Enizalde,  137  Cal.  634,  66  Pac.  369, 
70  Pac.  881. 

[I]  This  disposes  of  all  of  the  points  wor- 
thy of  discussion  made  In  support  of  the  ap- 
peal, save  the  point  to  the  effect  that  no  ex- 
ecution could  have  legally  issued  oat  of  the 
prior  action  because  that  action  had  abated 
by  the  death  of  the  corporation  t>efore  the  en- 
try of  the  judgment  therein.  Inasmuch  as 
this  particular  point  was  made  only  in  the 
closing  brief  of  counsel  for  the  Intervener,  we 
are  not  disposed  to  notice  it  further  than  to 
say  that,  conceding  the  correctness  of  the 
contention,  the  validity  of  the  judgment  in  so 
far  as  it  concerns  the  bank  defendant,  in  the 
absence  of  an  appeal  by  that  defendant,  la 
not  before  us,  and  that,  inasmuch  as  the  In- 
tervener's Interest  In  the  action  was  only  that 
of  an  individual  seeking  to  establish  a  pure- 
ly personal  claim  to  the  money  in  suit,  the 
invalidity  for  any  cause  of  the  judgment 
against  the  bank  cannot  concern  him  as  an  in- 
dividual in  the  absence  of  a  showing  that  he 
had  a  valid  Individual  dalm  to  the  money 
in  suit 

The  Judgment  appealed  from  Is  afllrmed. 

We  concur:  KERRIGAN,  J.;  BBASLY, 
Judge  pro  tern. 


JONES  et  al.  v.  FIRST  NAT.  BANK  Ol" 
ADA  et  al.    (No.  8340.) 

(Supreme  Court  of  Oklahoma.    March  12, 191&) 

(Byllabut  hy  the  CourtJ 

1.  Appeal  and  Ebbob  ®=3l230— Sdpebsedeab 
Bono— AccBTJAi,  of  LiABii-rrT. 

After  the  time  has  expired  for  am>eal,  and 
the  judgment  has  become  final,  and  not  paid, 
or  otherwise  atayed,  an  action  will  lie  on  a. 
statutory  supersedeas  bond,  conditioned  for  the 
payment  of  "the  condemnation  money  and  costs 
in  case  of  (the)  judgment  or  final  order  shall 
be  adjudged  against  it"  even  though  the  ap- 
peal has  not  been  perfected,  or  fails  for  want 
of  prosecution. 

2.  Appeal  ano  Ebbob  <S=>1225— Stjpebsedeas 
Bonds  — TiiCB  of  Filino  —  LiABiLriT  o» 
Pbincipal  and  Subetibs. 

Where  a  supersedeas  bond  has  been  executed, 
filed,  and  .approved  by  the  clerk  of  the  court  in 
which  the  judgment  was  rendered  after  the  time 
allowed  by  the  court  in  which  execution  may 
be  stayed  pending  the  filing  of  the  petition  in 
error  and  case-made  in  the  Supreme  Court,  and 
the  plaintiff  in  error  thereafter  filed  his  i>eti- 
tion  in  error  and  case-made  in  the  Supreme 
Court  and  has  had  the  benefit  accruing  by  vir- 
tue of  the  execution  of  said  bond  by  a  stay  of 
said  execution  pending  the  disposition  of  his 
case  in  the  Supreme  Court,  neither  he  nor  hia 
sureties  will  be  permitted  to  deny  liability  upon 
said  bond  because  the  same  was  not  filed  with- 
in the  time  originally  allowed  by  the  court  for 
the  same  to  be  filed. 

Commissioners'  Opinion,  Division  No.  3. 
Error  from  District  Court  Pontotoc  County ; 
Tom  D.  McKeown,  Judge. 


4^For  otber  case*  see  rame  topic  and  KSY-MUUBSR  In  all  Kcy-Numbwed  DlcMts  and  Ind«zw 
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Salt  by.  the  First  NatlMial  Bank  of  Ada 
and  others  against  C.  H.  Jones  and  another. 
Judgment  for  plaintiffs,  motion  by  defendant 
Gllmore  for  a  new  trial  overrnled,  and  his 
appeal  dismissed,  and  he  brings  error.  Af- 
firmed. 

E.  S.  Kerr,  of  Bolt,  for  plaintiff  in  error. 
Robt.  Wlmblsh  and  W.  C.  Duncan,  both  of 
Ada,  for  defMtdant  in  error  First  Nat  Bank 
of  Ada. 

HOOKEB,  O.  lite  bank  sued  one  Gllmore 
In  the  district  court  of  Pontotoc  county  and 
recovered  a  Judgment.  Gllmore  filed  a  mo- 
tion for  a  new  trial,  and  the  same  was  ovei^ 
ruled  on  October  9,  1913.  An  execution  was 
stayed  by  order  of  the  court  for  ten  days  In 
'Which  Gllmore  was  -  allowed  to  execute  a 
supersedeas  bond  in  the  sum  of  ^,519.60  to 
be  aiiproved  by  the  clerk  of  the  court  pend- 
ing the  filing  of  his  case-made  and  petition 
In  error  in  the  Supreme  Court  Within  the 
time  a  bond  was  presented  to  ihe  clerk  by 
Gllmore,  but  same  Was  not  approved,  and 
about  December  thereafter  he  presented  to 
said  clerk  the  bond  sued  upon  here  as  a  su- 
persedeas bond  which  was  approved'  by  the 
clerk,  and  Gllmore  thereafter  filed'  his  appeal 
In  the  Supreme  Court,  but  the  same  was  dis- 
missed thereafter  by  the  court '  because  it 
was  not  filed  within  time  allowed  by  law. 
The  bond  as  filed  was  In  the  suioi  of  |2,'319.50, 
and  was  executed  by  plaintiff  in  error  and 
others.  Judgment  was  rendered  In  this  ac- 
tion upon  said  bond  against  all  of  the  mak- 
ers, and  the  plaintiffs  in  error  for  themselves 
have  appealed  and  contend  that  the  Judg- 
ment should  be  reversed  for  two  reasons, 
namely: 

(a)  That  the  bond  provided  for  the  pay- 
ment of  the  condemnation  money  in  case  of 
affirmance  in  whole  or  in  part,  and  Inasmuch 
as  the  appeal  was  dismissed .  the  cause  was 
not  affirmed  In  whole  or  in  part  and  conse- 
quently there  was  no  liability  upon  said 
bond. 

[1]  The  dismissal  of  the  appeal,  because 
same  was  not  filed  in  time,  did  not  affect 
the  Judgment  superseded;  hence,  under  the 
authority  of  this  court  In  the  case  of  Crofut- 
Knapp  Co.  v.  Weber  et  al.,  167  Pac.  464,  and 
Powell  V.  Edwards,  168  Pac.  617,  not  yet  of- 
ficially reported,  this  question  must  be  de- 
termined adversely  to  the  plaintiffs  in  er- 
ror. 

In  the  cases  above  cited,  it  is  said: 

"After  the  time  has  expired  for  appeal  and 
the  judgment  has  become  final  and  not  paid,  or 
otherwise  stayed,  an  action  will  lie  on  a  statu- 
tory supersedeas  bond,  conditioned  for  the  pay- 
ment of  'the  condemnation  money  and  costs  in 
case  of  (the)  Judgment  or  final  order  shall  be 
adjudged  against  it,'  •  •  •  or  fails  for  want 
of  prosecution." 

[2]  (b)  That  the  bond  was  not  filed  within 

the  ten  days  allowed  by  the  court  and  not  In 

the  amount  specified  by  the  order  of  the 

court,  hence  the  bond  did  not  lawfully  sta/ 
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execution.  This  order  was  made  m  the  date 
stated,  and  the  bond  was  filed  October  18, 
1918,  but  was  not  approved.  Thereupon,  ad- 
ditional sureties,  including  plaintiffs  In  er- 
ror, signed  the  same  about  November  10, 
1913,  and  the  clerk  approved  it  on  Decemt)er 
1, 1013.  No  execution  issued  upon  said  Judg- 
ment, for  the  same  was  stayed,  and  the  case- 
made  with  petition  in  error  attached  was 
thereafter  filed  in  this  court  and  subse- 
quently dismissed  because  not  filed  in  time. 

When  the  case-made  in  the  original  action 
was  filed,  it  contained  the  bond  duly  approv- 
ed by  the  clerk  of  the  court  and  the  plain- 
tiff In  error  in  said  cause  obtained  all  the 
benefits  therefrom,  and  it  would  seem  that 
they  nor  their  sureties  are  not  now  in  a  i)o- 
sitlon  to  be  allowed  to  escape  liability  upon 
said  bond. 

This  court,  In  Byndak  v.  Seawell,  23  OkL 
759, 102  Pac.  lio,  said: 

"Plaintiff  in  error  has  bad  the  benefit  of  the 
bond.  The  purposes  of  the  bond  have  been  ac- 
complished. '  It  has  protected  pteintiff  in  error 
Ryndak  from  an  execution  peoding  the  appeal, 
and  if  defendant  in  error  had,  pending  the  ap- 
peal, undertaken  .to  have  execution  issued,  hs 
would  have  been  prevtatefl  from  doing  so  by 
said  bond,  for  If,  on  examlAatian,  suoi  bond, 
when  found  filed  among  tho  records  in  the  case, 
had  not  contained  upon  it  the  approval  of  the 
clerk,  upon  a  showing  of  the  plaintiff  in  errOr 
Ryndak  that,  if  such  omission  of  the  clerk  was 
due  to  no  fault  of  plaintiff  in  error,  the  court 
would  have  permitted  a  nunc  pro  tune  order 
directing  the  entry  of  such  approval.    •    •    *  " 

'  And  in  the  case  of  Mueller  v.  Kelly,  8  Colo. 
App.  527,  47  Pac.  72,  the  Supreme  Court  of 
Colorado  said: 

"The  appeal  bond  was  not  filed  within  the 
time  limited  by  tlie  court  and  we  can  readily 
agree  with  counsel  in  their  observations  upon 
the  statutory  character  of  appeals,  and  the  steps 
necessary  to  give  the  appellate  court  jurisdic- 
tion, without  accepting  the  conclusions  which 
they  reach  upon  the  particular  facts .  of  this  case. 
The  effect  of  an  appeal  bond  is  to  stay  pro- 
ceedings upon  the  judgment  until  the  appeal  is 
disposed  of.  At  the  solicitation  of  Roth  &  Co., 
a  stipulation  was  procured  from  the  adverse 
party,  permitting  them  to  file  their  appeal  bond 
after  the  time  allowed  had  expired.  In  pur- 
suance of  the  stipulation,  the  bond  was  filed 
and  approved.  It  must  have  been  filed  for  the 
purpose  of  stBying  proceedings  upon  the  judg- 
ment. It  could  have  been  filed  for  no  other 
purpose.  And  the  defendant,  when  he  signed 
the  bond  as  surety,  is  presumed  to  have  known 
the  object  it  was  intended  to  accomplish.  It 
seems  to  have  efficiently  served  the  purpose  for 
which  it  was  designed;  and  after  the  full  ben- 
«fit  of  the  stipulation,  and  of  the  bond  execut- 
ed in  pursuance  of  it,  has  been  taken  and  ap- 
firopriated,  it  is  too  late  to  Question  the  va- 
idity  of  the  bond.  Abbott  v.  Williams,  15  Colo. 
512,  25  Pac.  450. 

"No  objection  either  to  the  judgment  or  the 
bond  was  taken  during  the  pendency  of  the  ap- 
peal. The  appeal  was  dismissed  solely  because 
of  the  failure  in  its  prosecution.  •  •  •  The 
dismissal  was  therefore  equivalent  to  an  affirm- 
ance of  the  judgment" 

Hie  Judgment  of  tbe  lower  court  la  there- 
fore afltemed. 

FEB  CDBIAM.    Adopted  In  whola, 
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HARRIS  T.  HIIiLIOAN.  (No.  8451.) 

(Sapteme  Court  of  Oklahoma.  Feb.  12,  191& 

Rehearing   Denied  April  9,  1918.) 

(8vlUiJ>ua  by  ihe  CourtJ 

1.  JuDOWBNT  «=5»714(2)— Res  Judicata— Sub- 
ject-Matter. 

A  final  judgment  in  an  action  for  the  re- 
plevin of  cotton  is  not  rei  adjudicata  of  an  ac- 
tion for  the  damages  anstained  by  the  defend- 
ant as  a  result  of  the  malicious  and  unwarrant- 
ed institution  and  prosecution  of  the  replevin 
suit. 

2.  Judgment  «=>714(D— Bks  Judicata— Sub- 
jbct-Matteb. 

In  order  to  constitute  a  good  plea  of  res  ad- 
judicata, the  subject-matter  of  tile  actions  must 
be  the  same. 

Error  from  District  Court,  Pottawatomie 
County;    Cbas.  B.  Wilson,  Jr.,  Judge. 

Action  by  W.  H.  Mllllgan  against  W.  W. 
Harris.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Baldwin  &  Carlton,  of  Shawnee,  for 
plaintiff  in  error.  Park  Wyatt,  of  Tecum- 
seh,  for  defendant  In  error. 

CWEN,  J.  This  action  was  begun  by  the 
defendant  In  error,  in  tbe  district  court  of 
Pottawatomie  county,  to  recover  damages 
alleged  to  have  been  sustained  by  reason  of 
the  institution  and  prosecution  of  a  replev- 
in suit.  The  petition  alleges,  in  substance, 
that  Harris  instituted  an  action  in  replevin 
against  Mllligan  to  recover  possession  of 
four  bales  of  cotton.  This  action  was  be- 
gun In  tbe  Justice  of  peace  court,  there  de- 
cided In  Mllllgan's  favor,  appealed  to  the 
superior  court  by  Harris,  and  tbe  appeal 
dismissed  for  want  of  prosecution.  The  pe- 
tition also  alleges  that  Harris  wax  Inspired 
and  actuated  by  malice  and  III  will  in  tbe 
Institution  and  prosecution  of  tbe  replevin 
suit,  and  that  Mllllgan  was  subjected  to  an- 
noyance, trouble,  inconvenience,  and  ex- 
pense of  .defending  the  replevin  suit,  to  his 
actual  damage  of  $30.  The  prayer  was  for 
this  actual  damage  and  exemplary  damages. 
To  this  petition  Harris  pleaded  a  general 
denial  and  also  a  special  defense  of  res  ad- 
judicata In  the  replevin  action.  To  this 
special  defense  tbe  court  sustained  a  demur- 
rer. Judgment  was  for  Mllllgan,  and  Har- 
ris prosecutes  this  proceeding  to  reverse 
the  Judgment 

(1.21  The  only  question  presented  by 
counsel  in  the  brief  Is  whether  the  Judg- 
ment rendered  In  the  replevin  action  was 
res  adjudicata  of  the  damages  alleged  to 
have  been  sustained  by  reason  of  tbe  mali- 
cious Institution  and  prosecution  of  the  re- 
plevin suit  The  assignment  of  error  ar- 
gued by  counsel  Is  the  action  of  the  court 
In  denying  the  plaintiff  In  error  the  benefit 
of  this  plea.  Counsel  relies  on  the  rule  an- 
nounced in  Norton  v.  Kellejr,  156  Pac.  1164, 
where  It  was  said : 

"A  former  judgment  of  a  court  of  competent  i 
JariHdiction  in  a  case  between  tbe  same  parties, 


Involving  the  same  •nbject-matter,  is  final  and 
conclusive,  not  onlv  as  to  all  matters  litigated 
in  the  former  case,  but  as  to  every  matter  whicb 
might  have  been  pleaded  or  given  in  evidence^ 
whether  the  same  was  pleaded  or  not" 

niat  rule  Is  well  settled  by  the  dedskm 
of  this  court  but  has  no  application  here, 
for  the  reason  the  subject-matter  of  the  re- 
plevin suit  was  the  four  bales  of  cotton. 
The  subject-matter  of  the  Instant  case  Is 
the  Institution  and  prosecution  of  the  re- 
plevin action.  The  rule  announced  applies 
only  where  cases  Involve  the  same  subject- 
matter  or  thing  sued  for.  Ratcliff-Sand- 
ers  Gro.  Co.  v.  Blue  Jacket  Mer.  Co.,  164 
Pac.  1142.  It  has  been  held  repeatedly  that 
final  Judgment  In  an  action  Involving  title 
or  possession  to  real  estate  Is  res  adjudicata 
of  a  subsequent  action  Involving  the  title 
or  possession,  although  the  subsequent  ac- 
tion may  be  based  on  different  reasons  from 
those  appearing  in  the  first  action,  the  sub- 
ject-matter being  the  same. 

The  final  determination  of  the  replevin 
action  In  MUligan's  favor  gave  him  tbe 
right  to  proceed  against  Harris  for  such 
damage  as  he  had  sustained  by  reason  of 
the  malicious  and  imwarranted  Instltatloa 
and  prosecution  of  the  action,  and  his  dam- 
age so. sustained  was  not  within  the  Issues 
of  the  replevin  action,  and  not  properly  a 
matter  to  be  adjudicated  In  that  action. 
This  Is  not  In  conflict  with  the  case  of  Ray 
V.  Navarre,  47  OkL  438,  147  Pac.  1019.  re- 
lied upon  by  counsel,  where  It  was  held  the 
plaintiff  might  recover  exemplary  damages 
In  the  replevin  action,  where  the  damages 
were  sustained  as  a  result  of  the  taking  of 
the  property,  attended  with  clrcumstane«s 
of  aggravation  amounting  to  force  and 
threats  of  violence,  The  damages  there 
were  within  the  Issues  for  the  reason  ttaey 
grew  out  of  imlawful  taking  of  the  proper- 
ty. In  the  instant  case  the  damages  were 
not  occasioned  by  the  taking  or  retention  of 
the  property,  but  were  sustained,  as  the  Ju- 
ry found,  as  the  result  of  the  malldous  and 
unwarranted  institution  and  prosecution  of 
the  action  which  resulted  in  MUligan's  favor. 

The  Judgment  of  the  lower  court  Is  af- 
firmed.   All  the  Justices  concur. 


MILIiBB   ▼.  THOMPSON.     (Nb,    TSM.) 

(Supreme  Court  of  Oklahoma.    Jan.  30,  IdlT. 

Rehearing  Denied  April  16,  1918.) 

(Byllabut  by  tU  Courts 

Drkdb  4=372(3)  —  Skixiko  Asidb  Dixd— 
Gbouhob. 
Where  the  weight  of  the  evidence  shows  that 
for  many  years  the  relation  ot  die&t  and  at- 
torney had  existed  bertweeo  a  vendor  and  vendee, 
that  the  vendor  imposed  implicit  confidence  in 
the  vendee,  and  constantly  relied  upon  the  vendee 
for  advice,  and  the  vendor  had  reached  Um  ag« 
of  88  years,  and  was  of  feeble  mind,  but  not 
incompetent  at  the  time  of  execution  of  the 
deed,  and  the  consideration  named  in  said  deed 
was  a  grossly  inadequate  consideration  for  th* 
property  described  in  said  deed,  equity  will  sat 
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aside  sadi  deed,  eren  though  It  is  ehown  tbat 
the  relation  of  client  and  attorney  had  ceased 
to  exist  between  the  yendor  and  vendee  at  the 
time  ot  the  ezecuti<m  of  such  deed. 

Gommisstoners'  Opinion,  IMvlsion  Na  8. 
Error  from  District  Court,  Creek  County; 
Henry  Asp,  Special  Judge. 

Suit  for  injunction  by  Rnfus  B.  Th<Hnp- 
Bon  against  G.  W.  Wills,  individually  and 
as  guardian,  with  receivership,  and  cross- 
petition  by  defendant,  as  .guardian  of  Thom- 
as Wills,  an  incompetent,  with  leave  to 
plaintiff  to  dismiss  the  petition  and  to  file 
an  answer  to  the  croGS-petitlon.  Judgment 
for  plaintiff,  motion  for  new  trial  overruled, 
and,  after  the  death  of  Thomas  Wills,  the 
cause  was  revived  In  the  name  of  C.  H.  Mill- 
er, as  administrator,  and  he  brings  error. 
Reversed   and  remanded,   with  instructions. 

John  G.  EUlngbausen,  of  Sapulpa,  and 
Riddle  &  Hammerly,  of  Cbickasha,  for  plain- 
tiff in  error.  Gea  8.  Ramsey,  <tf  Muskogee, 
Edgar  A.  De  Meules,  <yt  Tulsa,  and  Malcolm 
EX  Rosser,  of  Muskogee,  for  defendants  in 
error. 

COLLIER,  O.  The  defendant  In  error  in-^ 
stltuted  suit  in  the  district  court  of  Creek 
connty,  Okl.,  against  O.  W.  Wills,  individu- 
ally, and  O.  W.  Wills,  as  guardian,  alleging 
tbat  he  was  the  owner  in  fee  simple  of  an 
anlncnmbered  right  and  title  of'the  proper- 
ty described  in  the  petition,  and  alleging 
that  the  plaintiff  in  error  was  interfering 
with  plaintiff's  tenants  and  slandering  his  ti- 
tle, and  a  decree  of  court  was  sought  to  pre- 
vent said  defendant  from  further  interfering  I 
with  plaintUTs  property.  A  temporary  in-  j 
Junction  was  granted,  and  afterwards  dis-  | 
solved,  and  by  agreement  a  receiver  appoint- 
ed to  collect  the  rents  of  the  property  de- 
scribed in  the  petition.  ! 

Tbe  plaintiff  In  error  filed  an  answer  and 
cross-petition,  and  in  said  cross-petition 
av«rred  tbat  the  said  defendant  In  error  . 
held  a  pretended  deed  to  the  property  ex- 1 
ecuted  by  said  Thomas  Wills;  that  said  deed  | 
was  void,  for  the  reason  that  at  the  time  of 
its  execution  the  said  Thomas  Wills  was 
about  88  years  of  age,  childish  and  feeble, 
and  was  Incompetent  to  transact  business; ' 
tbat  said  pretended  deed  was  obtained  by 
fraud,  deceit,  and  false  representations  prac- 
ticed on  the  said  Thomas  Wills  by  the  said 
Thompson;  that  there  was  no  consideration 
for  the  pretended  deed ;  that  a6  tbe  time  of 
the  execution  of  said  deed  the  defendant 
was,  and  had  been  for  a  long  time  prior 
thereto,  acting  as  attorney  and  legal  adviser 
of  said  Thomas  Wills,  and  that  the  friendly 
relations  of  said  parties  were  very  close  and 
intimate;  and  that,  by  reason  of  tbe  con- 
fidential relations  existing  between  them, 
said  Thomas  Wills  had  implicit  confidence  In 
tbe  said  defendant  In  error,  and  by  reason 
thereof  said  pretended  deed  was  void,  and 
that  the  title  to  the  property  described  in 
said  doed  was  beld  in  trust  bj  defendant  in ' 


I  error  for  the  said  Thomas  W1U&  TTpon  the 
filing  of  said  cross-petition  by  plaintiff  la  er- 
ror as  guardian  of  Thomas  Wills,  an  incom- 
petent, the  defendant  in  error  by  leave  of 
court  dismissed  bis  petition,  and  was  pei^ 
i  mltted  to  file  an  answer  to  the  cross-petition. 
In  answer  to  the  cross-petition,  tbe  defend- 
ant In  error  denied  that  the  said  Thomas 
Wills  was  the  owner  of  the  property  describ- 
ed, averring  that  he,  defendant  in  error,  was 
a  fee-simple  owner  of  said  property  by  vir- 
tue of  said  deed  and  cooveyance  execu^-ed  by 
the  said  Thomas  Wills  in  consideration  of 
the  discharge  of  an  indebtedness  due  tbe 
said  Thompson  by  Thomas  Wills  in  the  ap- 
proximate sum  of  S20,000,  denying  that  at 
the  time  of  the  execntl<n  of  the  deed,  or  for 
a  long  time  prior  thereto,  be  was  or  had  been 
acting  in  the  capacity  of  attorney  for  said 
Thomas  Wills,  admitting  that  he  enjoy- 
ed the  confidence  of  said  Thomas  Wills; 
that  be  had  various  dealings  with  him,  re- 
sulting in  the  indebtedness  by  said  Thomas 
Wills  to  him  in  the  sum  above  mentioned; 
that  the  deed  of  conveyance  was  made  in 
consideration  of  the  release  and  discharge  of 
said  Indebtedness;  that  on  the  11th  day  of 
February,  1910,  he  loaned  to  the  said  Thom- 
as WllU  the  sum  of  $4,000;  that  on  28th 
day  of  February,  1910,  he  loaned  Thomas 
Wills  the  sum  of  $4,900,  which  loan  was 
evidenced  by  a  promissory  note  of  said  date ; 
that  on  March  28,  1910,  he  loaned  to  the 
said  Thomns  Wills  the  sum  of  $3,000,  which 
was  evidenced  by  a  promissory  note;  that 
on  December  27,  1910,  he  loaned  the  said 
Thomas  Wills  the  further  sum  of  $3,024.14, 
which  amount  was  evidenced  by  a  certain 
promissory  note;  that  thereafter,  on  Septem- 
ber 20,  1911,  the  said  Thomas  Wills  executed 
a  mortgage  to  him  to  secure  said  various 
sums  to  the  amount  of  $14,924.14,  covering 
the  property  involved;  tbat  on  July  1,  1912, 
he  applied  to  tbe  said  Thomas  Wills  for  the 
payment  of  interest  upon  said  amount,  and 
that  said  interest  amounted  to  $2,308.75,  for 
which  amount  a  note  was  taken ;  that  on  the 
Ist  day  of  August,  1912,  one  B.  G.  Burnett 
and  B.  B.  Burnett  were  indebted  to  the  said 
defendant  in  error  in  the  sum  of  $1,621, 
which  said  note  was  indorsed  and  transferred 
to  the  First  National  Bank  of  Monett,  Mo., 
which  said  defendaiit  was  compelled  to  pay 
to  said  bank,  and  that  said  note  was  paid  to 
him  by  the  said  Burnetts  executing  a  note  in 
said  sum,  which  said  note  was  secured  by 
the  said  Thomas  Wills  signing  the  same,  and 
which  defendant  accepted  upon  the  distinct 
understanding  on  tbe  part  of  tbe  said  Thom- 
as Wills  that  said  amount  should  be  included 
within  the  indebtedness  secured  by  the  real 
estate  mortgage  referred  to,  and  tbat  said 
mortgage  should  stand  as  security  for  said 
notes;  that  on  the  9th  day  of  September, 
1912,  it  was  agreed  between  defendant  and 
the  said  Thomas  Wills  that  defendant  would 
take  a  deed  to  the  property  described,  from 
flaid  Wills  to  4ef <»idant^  for  the  indebtedness 
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evtaeiuied  by  the  dlffereot  notes  referred  to, 
vhldi  said  Indebtedness  aggregated  ai^rox- 
Imately  tbe  sum  of  $20,000;  that  thereupon 
the  said  Thomas  Wills  executed  to  the  said 
Thompson  the  warranty  deed  hereinbefore 
mentioned;  and  further  averring  that  the 
said  Thomas  Wills  was  capable  of  executing 
said  conveyance,  that  said  transaction  was 
in  all  respects  fair,  and  that  the  property  in- 
Tolred  was  worth  no  more  than  the  sum  of 
$20,000;  that  by  reason  of  such  facts,  and 
the  execution  of  said  conveyance,  a  fee-sim- 
ple title  to  all  of  said  property  vested  in  de- 
fendant ;  that,  if  said  fee-simple  title  did  not 
vest  under  said  conveyance,  then  be  was  en- 
titled to  have  the  same  declared  a  mortgage, 
and  his  mortgage  lien  foreclosed  upon  said 
property.  Defendant  In  error  prayed  that  he 
t>e  adjudged  to  own  the  fee-simple  title  to 
said  property,  and  that  title  be  quired  in 
him,  and  that  the  said  O.  W.  Wills  and 
Thomas  Wills  be  perpetually  enjoined  from 
Interfering  with  said  tide  or  said  property, 
and  further  that,  if  the  court  found  that  the 
title  did  not  vest,  then  tlte  court  should  de- 
termine the  exact  amount  of  i^idebtedness 
and  hold  said  conveyance  a  mortgage  lien 
upon  said  property,  and  that  the  same  be 
foreclosed. 

To  this  answer  the  said  guardian  filed  a 
ceneral  and  fecial  reply.  The  district  judge 
certified  his  disqualification,  and  the  said 
parties  agreed  upon  the  Hon.  Henry  Asp, 
member  of  the  Oklahoma  City  bar,  as  special 
judge  to  try  said  cause.  On  the  trial  of  the 
cause  the  court  made  the  following  findings 
of  fact: 

"In  this  case  the  court  has  endeavored  to  as- 
certain the  exact  tnith  as  disclosed  by  the  evi- 
dence. The  court  has  no  desire  to  shield  any- 
body or  to  criticize  any  one  in  connection  with 
the  case.  The  case  has  been  ably  presented  l^y 
able  counsel.  It  is  the  duty  of  a  court  of  equity, 
as  I  understand  it,  to  try  to  do  justice  as  be- 
tween all  parties.  The  evidence  discloses  that 
in  1902—1  think  it  was  in  1902— the  defendant, 
cross-petitioner,  employed  the  plaintiff,  defend- 
ant to  the  cross-petition,  as  his  attorney  to  try 
certain  litigation  arising  out  of  contests  on 
certain  town  projjerty  in  the  town  site  of  Sapul- 
pa,  which  litigation  lasted  for  several  years,  and 
in  which  appeals  were  taken  to  the  Commissioner 
of  the  General  Land  Office,  and  from  there  to 
the  Secretary  of  the  Interior;  but  all  that  liti- 
gation terminated  prior  to  the  transactions  that 
are  incident  to  this  litigation.  The  firm  of 
Thompson  &  Smith  had  soma  litigation  for  the 
cross-petitioner,  involving  the  taxes  on  the  prop- 
erty in  controversy  and  other  property  owned  by 
the  cross-petitioner  in  the  city  of  Supulpa.  The 
evidence  disclosed  that  that  litigation' was  prac- 
tically bandied  by  Frank  P.  Smith,  of  the  firm 
of  Thompson  &  Smith.  The  court  finds  that  the 
plaintiff,  R.  B.  Thompson,  was  a  partner  in  the 
firm  of  Thompson  &  Smith.  The  evidence  dis- 
closes that  during  the  years  1910  and  1911  th* 
cross-petitioner  borrowed  from  the  plaintiff 
Thompson  several  sums  of  money,  and  executed 
and  delivered  to  the  plaintiff  his  promissory 
notes.     The  first  note  is  dated   F^ruary  28, 

1910,  for  the  sum  of  $4,900 ;  and  the  next  note 
is  dated  March  28,  1910,  for  the  sum  of  $3,000. 
The  next  one  is  dated  December  27,  1910,  for 
$3,204.14.     Tlie  next  one  is  dated  February  11, 

1911,  for  $4,000.  (I  think  that  is  true  that  that 
is  a  renetvai  of  «  notegivea.  befon  these  notw 


Introduced  in  evidence.)'  These  four  notes 
secured  by  mortgage  dated  September  20,  1911« 
on  the  property  described  in  the  deed  in  contro- 
versy. There  is  also  introduced  in  evidence  a 
note  for  $2,308.75,  dated  July  1,  1912,  and  an- 
other note  for  $1,621,  dated  August  1,  1912, 
which  two  last  notes  are  not  covered  by  the 
mortgage,  not  Included  within  the  mortiraEe. 
The  note  for  $4,000,  and  the  note  for  $3,000, 
the  note  for  $3,201.14  are  admitted  to  have  been 
executed  by  Mr.  Wills  to  the  plaintiff.  The 
court  finds  from  the  evidence  that  the  note  for 
$4,900,  executed  February  28,  1910.  was  execut- 
ed by  Mr.  Wills,  and  that  the  plaintiff  on  the 
same  day  delivered  to  Mr.  Wills  his  check  on 
the  Creek  Bank  &  Trust  Company,  which  waa 
received  by  Mr.  Wills  and  charged  to  the  ac- 
count of  Mr.  Thompson  on  the  books  of  the 
Creek  Bank  &  Trust  Company,  and  being  inclod- 
ed  in  the  mortgage  of  date  of  September  20, 1911. 
so  recognized  by  Mr.  Wills,  and  the  court  is  of 
the  opinion  that  Mr.  Wills  received  the  pro- 
ceeds of  that  check.  The  note  for  $2,306.75, 
dated  July  1,  1912,  was  executed  and  delivered 
by  Mr.  Wills  to  the  plaintiff  for  interest  on  the 
four  notes  then  held  by  the  plaintiff  against 
Mr.  Wills,  including  the  $4,900  note.  The 
court  finds  that  the  note  for  $1,621  is  dated  An- 

fust  1,  1912,  and  was  given  to  the  plaintiff  by 
t.  C.  Burnett  and  Bates  B.  Burnett  and  Ttorn- 
as  WiUs;  Mr.  Wills  signing  as  surety.  The 
aggregate  of  this  indebtedness  at  the  date  of  the 
execution  of  the  deed  in  controversy  waa  ap- 
proximately $19,000.  In  addition  to  this  sum, 
the  testimony  discloses  that  there  was  approxi- 
mately $3,000  in  taxes  on  the  property,  which 
was  a  lien  on  the  property.  The  evidence  does 
not  disclose  that  in  the  creaticm  of  this  indebted- 
ness, or  the  settlement  of  it,  that  the  cross-peti- 
tioner dealt  with  the  plaintiff  as  his  attorney:  the 
loaning  of  the  money  being  a  business  transac- 
tion in  the  mind  of  the  court,  distinct  and  apart 
from  any  relationship  of  attorney  and  client. 
The  court  finds  that  the  consideration  paid  to 
the  cross-petitioner  was  a  fair  value  of  the  pro^ 
erty  included  in  the  deed.  In  determining  this 
question  of  value,  the  court  has  endeavored  to 
consider  all  the  facts  and  drcumstancee  intro- 
duced in  evidence  with  relation  to  the  condi- 
tion of  the  real  estate  market  at  the  time  of  the 
conveyance,  and  the  condition  of  the  property 
as  disclosed  by  the  evidence.  The  court  is  of 
the  opinion  that  at  the  time  of  the  execution 
of  the  conveyance  by  Thomas  Wills  to  the  plain- 
tiff, that  the  plaintiff  then  holding  the  note  for 
$2,.S08.75,  dated  July  1, 1912,  and  the  note  foP 
$1,621,  dated  August  1,  1912,  they  were  un- 
secured, and  requested  of  the  cross-petitioner, 
Thomas  Wills,  to  secure  the  same,  and  called  up- 
on said  cross-petitioner  to  securp  the  same,  and 
stated  to  Mr.  Wills  that  he  was  informed  that 
Mr.  Wills  had  signed  a  bond  for  $50,000  to  se- 
cure the  deposits  by  Creek  county  in  the  Farm- 
ers' &  Merchants'  Bank,  that  he  was  satisfied 
the  bank  was  in  a  failing  conditiMi,  and  that  ha 
wanted  security  on  these  notes;  that  the  cros»- 
petitioner,  Thomas  Wills,  at  the  time  stated 
that  he  would  prefer  to  give  to  the  plaintiff  a 
deed  for  the  property  upon  which  the  plaintiff 
held  a  mortgage,  in  satisfaction  of  the  indebted- 
ness. The  i^aintiff,  Mr.  Thompson,  accepted 
the  proposition  and  drew  a  deed,  which  was  ex- 
ecuted by  Thomas  Wills,  and  duly  acknowletlgrd 
and  delivered  to  the  plaintiff.  The  court  finds 
that,  at  the  time  Thomas  Wills  executed  this 
deed  and  delivered  the  same  to  the  plaintiff,  he 
knew  that  he  was  executing  a  deed  to  this  prop- 
erty. The  cross-petitioner,  Thomas  Wills,  at  the 
time  of  the  execution  of  lie  deed,  was  89  years 
of  age,  was  physically  weak,  and  that  bis  men- 
tal faculties  were  not  as  strong  as  they  bad  been 
in  his  earlier  life.  But  the  court  la  of  the  opin- 
ion that  he  had  sufficient  mental  capacity  to 
understand  the'  nature  o(f  the  transaction,  and 
that  he  was  executing  to  the  plaintiff  a  deed  ia 
payment  of  bis  indebtedness  ta  plaintiff;    that 
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Um  ero8»-p«titlon«r,  Tkamaa  WHUr,  daring  the 
yeuB  1910,  1911,  and  1012,  prior  to  the  ezecu- 
tion  of  this  deed,  had  been  transacting  businesa, 
borrowing  money,  and  executing  notea  and  checks 
in  payment  of  claims,  and  had  sufficient  mental 
capacity  to  transact  tiie  same;  that  for  a  year 
and  haU  last  past  the  mental  faculties  of  Thom- 
as Wills  have  been  failing.  The  court  finds  that 
at  the  time  of  the  execution  of  the  deed  there 
was  no  undue  influence  used  in  the  way  of 
threats  of  foreclosure  of  the  mortgage  or  oth- 
erwise to  secure  the  execution  of  the  deed ;  that 
the  execution  of  the  deed  waa  a  voluntary  prop- 
osition of  Thomas  Wills,  which  waa  accepted  by 
the  plaintiff.  The  court  finds  that  there  was  a 
friendship  existing  between  the  plaintiff  and  Mr. 
Wills,  arising  out  of  their  business  relations. 
As  to  the  suggestion  of  the  appointment  of  a 
guardian  for  Mr.  Wllla,  as  testified  to  by  the 
witnessea  S.  G.  Wills  and  C.  W.  Wills,  the  court 
is  of  the  opinion  that  that  suggestion  was  made 
after  the  execution  of  the  deed.  ^^^  court  is 
of  the  opinion  that  this  deed  should  not  be  set 
aside.  J  do  not  believe  it  preaetats  a  case  with- 
in the  authorities  that  ought  to  require  a  court 
of  equity  to  set  aside  the  deed.  It  is  the  judg- 
ment of  the  court  that  the  croa»-i>etition  of  the 
plaintifl,  Thomas  Wills,  by  his  guardian,  O.  W. 
Wills,  be  dismissed. 

"Judge  Riddle:  A  anggestion— Thomas  Wills, 
through  his  attorneys,  now  requests  the  court  to 
make  a  q)ecial  finding  of  flact  as  to  whether  or 
not  the  relation  of  attorney  and  client  existed 
between  the  said  Wills  and  the  plaintiff,  Thomp- 
•OD,  at  the  time  the  deed  was  executed. 

"By  the  Court:  The  court  will  make  the  find- 
ing that  at  the  time  of  the  execution  of  this 
deed  the  relation  of  attorney  and  client  did  exist, 
between  Thomas  Wills  and  the  firm  of  Thomp- 
son &  Smith.  Thompson  &  Smith  were  his  at- 
torneys in  matter)  not  connected  with  the  trans- 
action, out  of  wbidi  the  execution  of  this  deed 
culminated.  The  court  finds  that  at  the  execu- 
tion of  the  deed  the  plaintiff,  Thompson,  has  no 
actual  knowledge  of  the  pendency  of  the  litiga- 
tion relating  to  taxes  on  the  property  involved 
in  the  deed. 

"Judge  Riddle :  I  would  like  to  make  this  re- 
quest: Counsel  requests  the  court  to  find  aa  a 
matter  of  fact  whether  or  not  the  defendant 
Wills  reposed  personal  confidence  in  the  plain- 
tiff, Thompson,  by  reason  of  the  friendship  exist- 
ing and  their  relation  at  the  time  of  the  execu- 
tion of  this  deed.  I  think  we  are  entitled  under 
the  evidence  to  have  a  finding  on  that  point, 

"By  the  Court :  The  court  will  make  this  find- 
ing :  That  there  waa  a  personal  friendship  and 
confidence  existing  between  the  cross-petitioner, 
Thomas  Wills,  and  the  plaintiff,  ThompBon, 
arising  out  of  their  business  relations;  but  the 
court,  from  the  evidence,  cannot  find  that  this 
personal  confidence  was  the  inducement  or  caus- 
ed the  execution  of  the  deed  in  controversy, 

"Judge  Riddle:  Counsel  further  requests  the 
court  to  make  a  special  finding  as  to  the  value 
of  the  property  involved  in  this  litigation  at  the 
time  of  the  execution  of  the  deed  in  question. 
I  think  we  are  entitled  to  that  finding. 

"B.r  the  Court.  The  court  finds  that  at  the 
time  of  the  execution  of  the  deed  the  property  did 
not  exceed  the  value  of  ?20,000. 

"Judge  Riddle:  Counsel  requests  the  court  to 
find  as  a  matter  of  law  whether  or  not,  from 
the  facts  found,  the  relation  of  attorney  and 
client  existed  between  Thompson  and  defendant 
Wills  at  the  time  of  the  execution  of  the  deed. 

"By  the  Court:  Mr.  Ramsey,  what  was  your 
request,  now? 

"Mr.  Ramsey:    I  made  the  request  that  the 
court  find  as  a  matter  of  fact  that  at  the  time 
this  deed  was  executed  Mr,  Thompson  was  not  J 
giving  any  of  his  personal  attention  to  any  of  I 
the  law  business  or  legal  business  oi  Thomas  | 
Wills,  and  had   not  been   representing  Thomas  ' 
Wills   personally,    as   Tljomas   Wills'    attorney, 
for  kt  least  two  yearS' prior  to' the  exeeutiMt  «( 


this  deed,  and  was  B«t  u  •  matter  of  fact  giv- 
M>g  aay  of  his  services  or  attention  to  Thomaa 
Wills'  legal  business,  at  the  time'  the  deed  was 
executed,  nor  had  he  given  any  of  his  atten- 
tion to  the  legal  business  for  Mr.  Wills  for  at 
least  two  years  prior  thereto,  and  was  not,  at 
the  instance  of  Mr.  Wills  or  at  his  request  or 
employment,  attending  to  any  of  Mr.  Wills'  le- 
gal business  at  the  time  of  the  execution  of  the 
deed,  and  had  not  been  for  at  least  two  years 
prior  thereto. 

"By  the  Court:  The  court  will  so  find. 

"Judge  Riddle :  Will  the  court  make  my  find- 
ing of  law.  as  requested,  because  I  think  the 
question  was  fairly  and  squarriy  raised. 

"By  the  Court:  The  conclusion  of  law  from 
the  facts  found :  The  court  finds  that  the  cross- 
petitioner,  Thomaa  Wills,  is  not  entitied  to  the 
relief  demanded.  The  court  declines  to  find  as 
a  matter  of  law  that,  in  tie  tranaactions  culmi- 
nating in  the  execution  of  this  deed,  the  plain- 
tiff, Thompson,  was  the  attorney  for  the  cross- 
petitioner,  Thomaa  Wills. 

"To  all  of  which  judgment,  and  action  of  the 
court,  the  defendant  Thomas  Wills,  and  O.  W. 
Wills,  his  guardian,  in  open  court  duly  except, 
and  further  excepts  to  each  finding  of  fact  ad- 
verse to  the  Interest  and  claim  of  tiie  defendant 
Thomas  Wills,  and  his  giiardian,  C.  W.  Wills, 
and  to  cadi  conclusion  of  law  made  by  the 
court." 

The  court  thereupon  rendered  the  follow- 
ing Judgment: 

"It  is  therefore  considered,  ordeT«d,  and  ad- 
judged and  decreed,  by  the  court  that  the  cross- 
petition  of  the  defendant,  C.  W.  Wills,  as  guard- 
ian of  Thomaa  Wills,  an  incompetent,  be  and 
the  same  is  hereby  dismisefed,  and  that  the  said 
defendant  and  crosB-petitioner,  O.  W.  Wills,  aa 
guardian  of  Thomaa  Wills,  an  incompetent,  take 
nothing  by  hia  said  action  as  set  forth  in  his  said 
cross-petition  filed  herein  on  the  18th  day  of 
November,  1912,  and  that  the  deed  mentioned 
and  described  in  the  cross-petition  of  the  said 
defendant  C.  W.  Wills,  aa  guardian  of  Thomas 
Wills,  an  incompetent,  executed  by  the  said 
Thomas  Wills  on  the  0th  day  of  September, 
1912,  and  recorded  in  Book  61  at  page  371,  in 
the  office  of  the  register  of  deeds  of  Creek  coun- 
ty, Okl.,  and  conveying  to  the  said  plaintiff,  R. 
B.  Thompson,  all  and  singular  the  east  fifty  (60) 
feet  of  lot  one  (1)  in  block  forty-seven  (47),  and 
the  south  twenty-five  (25)  feet  of  lot  twelve  (1^ 
in  block  forty-two  (42),  and  the  north  forty 
feet  (40)  of  lot  two  (2)  in  block  sixty-five  (65), 
all  in  the  city  of  Sapulpa,  in  Creek  county,  state 
of  Oklahoma,  according  to  the  ofiicial  record- 
ed plat  of  said  city,  be  and  the  same  is  hereby 
adjudged,  decreed,  and  declared  to  be  the  deed 
of  the  said  Thomas  Wills,  and  that  by  virtue 
thereof  the  said^  plaintiff  is  the  owner  in  fee 
simple  of  said  described  real  estate,  and  entitied 
to  the  possession  thereof,  and  to  the  rents^  is- 
sues, and  profits  thereof. 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  that  the  receiver  heretofore  ap- 
pointed in  this  action  be  and  he  is  hereby  ordered 
and  directed  to  turn  over  to  the  plaintiff,  R.  B. 
Thompson,  the  possession  of  said  described  prop- 
erty; that  the  said  receiver  be  and  he  is  here^ 
ordered  and  directed  to  make  his  report  in  writ- 
ing to  this  court  within  thirty  (30)  days  from 
this  date,  showing  his  receipts  and  disbursements 
as  such  receiver. 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  the  said  defend- 
ant C.  W.  Wills,  a  guardian  of  Thomas  Wills, 
an  incompetent,  pay  the  court  costs  in  this  ac- 
tion accruing  since  the  13th  day  of  November. 
1913. 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  the  said  plaintiff 
and  the  said  defendants  each  pay  oaei-half  of 
the.  posts  of  the  receive^'*  expenses  and  allow- 
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aoees  for  eompcBaation;  It  appearlnf  titMt  th* 
■aid  receiver  was  appointed  by  agreement  of  the 
parties  to  this  litigation. 

"It  is  further  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  all  taxes  and  prop- 
er repair  of  the  premises  be  paid  out  of  the 
fands  in  the  hanaa  of  the  receiver,  providing 
such  funds  are  sufficient  to  pay  the  same;  that 
upon  the  approval  by  this  court  of  the  report  and 
accounts  of  the  receiver,  that  the  said  receiver 
be  discharged  from  further  duty  and  responsi- 
bility in  the  premises;  and  that  any  balance  of 
funds  in  his  hands  arising  out  of  the  receiver- 
ship be  paid  to  the  receiver  of  the  plaintiO 
herein,  R.  B.  Thompson. 

"To  which  decree,  each  and  every  part  there- 
of, the  said  defendant  C.  W.  Wills,  as  guardian 
of  Thomas  Wills,  an  incompetent,  duly  excepted 
and  still  excepts." 

Wittaln  the  statutory  time  the  defendant 
moved  for  a  ntnr  trial,  whldt  was  overruled 
and  excepted  to.  Shortly  after  the  above 
stated  decree,  was  rendered  the  said  Thomas 
Wills  died,  and  the  cause  was  revived  In  the 
name  of  O.  H.  Miller,  as  administrator  of  the 
estate  of  Thomas  Wills,  deceased,  and  the 
said  C.  H.  Miller,  as  administrator  aforesaid, 
brings  error  to  reverse  the  decree  rendered. 

We  agree  with  the  statement  of  attorneys 
for  the  defendant  in  error  that  this  case 
"largely  turns  upon  the  facts" — that  the  law 
Is  well  settled.  We  go  even  farther,  and  are 
of  the  opinion,  and  so  hold,  that  the  case  turns 
entirely  upon  the  facts,  and  that  the  facts  to 
be  considered  in  this  cause  are  as  follows: 

First  Was  $20,000,  the  amount  stated  as 
the  consideration  in  the  deed  of  Thomas  Wills 
to  defendant  in  error  for  the  property  there- 
in described,  a  fair  cash  market  price  for  the 
property? 

Second.  What  were  the  relations  existing 
by  and  between  the  said  Thompson  and  the 
said  Wills  prior  to  and  at  the  time  of  the 
execution  of  said  deed? 

Third.  At  the  time  of  the  execution  of  the 
said  deed  by  Wills  to  Thompson,  was  Thomp- 
son the  attorney  of  said  Wills? 

Fourth.  Did  the  said  Thompson,  at  the  time 
of  the  execution  of  the  deed  under  review, 
have  the  confidence  of  the  said  Wills,  and 
did  he  wrongfully  use  the  same  to  influence 
the  said  Wills  to  execute  said  deed? 

This  being  an  equity  case,  it  becomes  our 
duty  to  weigh  the  evidence  and  determine  the 
cause  in  accordance  with  the  weight  thereof. 
The  evidence  of  the  defendant  in  error  as  to 
the  value  of  the  property  in  controversy  was 
approximately  $18,000,  as  shown  by  taking 
the  average  values  given  by  the  six  witness- 
es introduced  by  the  defendant  in  error.  Dis- 
regarding the  testimony  of  Wills,  who  placed 
the  value  of  the  property  at  $70,000,  which 
we  think  was  excessive,  the  evidence  of  the 
plaintiff  in  error  as  to  the  value  of  the  prop- 
erty in  controversy  was  approximately  $33,- 
900,  as  shown  by  taking  the  average  values 
given  by  the  ten  witnesses  Introduced  by  the 
plaintiff  in  terror.  The  witnesses  for  the 
plaintiff  in  error  and  for  the  defendant  In  er- 
ror are  shown  to  be  persona  equally  c(HiTer- 
•ant  with  the  values  of  the  property  In  con- 
troversy;   all  of  them  bdng  business  men, 


and  some  of  them  real  estate  dealers,  la  ttw 
dty  of  Sapulpa. 

It  therefore  clearly  appears  by  the  nnqoes- 
tloned  weight  of  the  evidence  that  the  consid- 
eration named  in  the  deed  executed  by  Wills 
to  Thompson  was  not  an  adequate  cash  con- 
sideration for  the  property,  evai  if  it  be  ad- 
mitted that  the  said  sum  was  paid  by  Thomp- 
son, and  as  to  which  there  is  at  least  a  ques- 
tion as  to  a  certain  check  testified  by  Thomp- 
son to  have  been  paid  by  Thompson  to  Wills, 
l^e  great  Inadequacy  of  consideration  named 
in  said  deed  certainly  should  have  sbo<^ed 
the  conscience  of  the  trial  Judge. 

_  "Ordinarily  a  mere  inadequacy  of  constden- 
tion  is  not  sufficient  ground,  in  itself,  to  justify 
a  court  in  canceling  a  deed;  yet,  when  the  in- 
adequacy is  so  gross  as  to  amount  to  fraud,  or 
in  ijie  absence  of  other  circumstances  to  shock 
the  conscience,  and  furnish  satisfactory  and  de- 
cisive evidence  of  fraud,  it  will  be  sufficient 
ground  for  canceling  a  conveyance  or  contract, 
either  executed  or  executory;  the  rule  being 
based  upon  the  theory  that  fraud,  and  not  in- 
adequacy of  price,  is  the  sole  reason  for  the  in- 
terposition of  equity."  Barker  et  aL  v.  Wise- 
man et  al.,  151  Pac  1047. 

The  evidence  in  this  case  Is  very  Yoluml- 
nous,  and  no  possible  good  could  come  from 
reciting  the  same  In  detail.  The  undisputed 
facts  are  that  the  closest  relations  had  ex- 
isted between  Thompson  and  Wills  for  many 
years  prior  to  the  transaction  under  review, 
that  old  man  Wills  had  reached  the  age  of 
nearly  80  years,  that  he  was  childish  and  to- 
tally Incapacitated  to  handle  a  deal  of  the 
magnitude  Involved,  and,  whether  or  not 
Thompson  was  the  attorney  for  Wills  at  the 
time  of  the  transaction,  at  least  Wills  so  re- 
garded him  and  relied  strictly  upon  his  ad- 
vice. We  are  unable  to  appreciate  the  at- 
tempted subterfuge  that  the  partner  of 
Thompson,  and  not  Thompson,  was  the  at- 
torney for  Wills ;  but,  whether  or  not  Thomp- 
son was  the  attorney  of  Wills  at  the  time  the 
transaction  was  made,  we  think  is  entlrely 
Immaterial,  as  certainly  the  weight  of  the 
evidence  clearly  shows  that  Wills  was  domi- 
nated entirely  by  Thompson,  that  Wills  was 
"as  day  In  the  hands  of  the  potter"  and 
could  be  molded  in  any  manner  that  the  In- 
terest of  Thompson  dictated. 

We  are  of  the  opinion,  and  so  hold,  that  at 
the  time  of  the  execution  of  the  deed  in  «»- 
troversy  the  weight  of  the  evidence  shows 
that  Thompson  had  the  entire  confidence  ot 
Wills,  and  abused  this  confidence  to  the  high- 
est degree,  turning  the  same  to  his  own  ad- 
vantage, when  bis  long  previous  relatlmis 
with  Wills  should  have  actuated  him  to  pro- 
tect, rather  than  wrong.  Wills;  and  this  is 
emphasized  when  we  take  Into  consideration 
the  undisputed  testimony  that  old  man  Wills 
had  reached  the  age  ot  88  years  at  the  time 
the  deed  was  executed  and  was  In  his  second 
childhood,  as  shown  by  the  ability  of  Thomp- 
son immediately  after  the  execution  of  the 
deed  to  successfully  advise  and  cause  the  old 
man  to  attempt,  alone  and  unprepared,  to 
leave  bia  home  without  dothea  or  mone;; 
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Thompson  necaaipKojIag  talm  to  tba  depot 
and  buying  a  ticket  for  him  to  Texaa. 

"Egaity  will  not  refuse  to  set  amda  a  con- 
tract when  it  plainly  appears  that  one  party 
overreached  the  other,  and  gained  an  unjust 
and  undeserved  advantage  which  it  would  be 
inequitable  and  nnrighteous  to  permit  him  to 
enforce,  although  the  victim  owes  his  predica- 
ment largdy  to  his  own  stupidity  and  earelesa- 
nen," 

In  Iredell  Sc  Stone  r.  H.  I*  Moody  and 
Wile,  41  Wash.  680,  84  Pac.  617,  85  Pac  346, 
6  I<k  R.  A.  (N.  S.)  799,  it  Is  weU  said: 

"It  is  well  known  that  many  good  people  and 
people  of  average  or  greater  intelligence  are 
sometimes  duped  and  misled  by  the  skill,  clever- 
ness, and  artifices  of  those  who  are  adepts  in  the 
matter  of  deceiving  their  fellow  men ;  and  courts 
should  not  throw  about  schemers  of  this  kind  a 
protection  that  will  tend  to  encourage  the  prac- 
tices of  their  arts." 

If  It  6e  admitted  that  Thompson  was  not, 
at  the  time  the  deed  was  execnted,  the  attor- 
ney of  Wills,  >et  previously  the  relation  of 
<dlent  and  attorney  for  many  yfears  had  ex- 
isted, and  the  Influence  at  Ibompson  ova 
Wills,  due  to  such  relations,  continued.  In 
Pomeroy's  Equity  Juilspnidenoeb  i  961,  It  is 
said: 

"The  general  doctrine  of  equity  applies  to  the 
parties  after  the  legal  condition  of  guardianship 
has  ended,  and  as  long  as  the  dependence  on  one 
side  and  tbt  Inflnence  on  the  other  presumptive- 
ly or  in  fact  continues.  This  inflnence  is  pre- 
sumed to  last  while  the  guardian's  functions  are 
to  any  extent  still  performed,  while  the  property 
is  still  at  all  nnder  his  control,  and  until  the 
acconnts  have  been  finally  settled.  It  follows, 
therefore,  that  any  conveyance^  purchase,  sale^ 
contract,  and  especially  gift,  by  which  the  guard- 
ian derives  a  benefit,  made  after  the  terminatioa 
of  tlie  legal  rdation,  bat  while  the  inflnence  lastly 
is  presumed  to  be  invalid  and  voidablei.  The  bur- 
den rests  heavily  upon  the  irnardian  to  prove 
all  the  cinrnmstanees  of  knowledge,  fKe  consent, 
good  faith,  absence  of  influence,  which  alone  can 
overcome  the  presumption." 

What  is  here  said  in  regard  to  guardian 
and  ward  aiH>Ues  equally  to  client  and  attor- 
ney, though  the  relation  of  dlmt  and  attor- 
ney had  ceased  to  exist.  In  the  well-consid- 
ered case  of  Daniel  r.  Tolon,  157  Pac.  756^ 
Judge  Sharp  quotes  with  approval  Stoiy'a 
Equity  Jurisprudence,  |  317,  whldi  reads: 

"But  courts  of  equity  proceed  yet  further  in 
cases  of  this  sort.  They  will  not  permit  trans- 
actions between  guardians  and  wards  to  stand, 
even  when  they  have  occurred  after  the  minor- 
ity has  ceased  and  the  relation  become  thereby 
ended,  if  the  Intermediate  period  be  short, 
unless  the  circumstances  demonstrate,  in  the 
highest  sense  of  the  term,  the  fullest  delibera- 
tion on  the  part  of  the  ward,  and  the  most 
abundant  good  faith  (uberrimma  fides)  on  the 
part  of  the  guardian.  However,  in  all  such 
cases  the  relation  is  still  considered  as  having 
an  nndue  influence  upon  the  mind  of  the  ward." 

The  great  weight  of  evidenae'belng  against 
the  decree  rendered  by  the  special  judge,  the 
cause  Is  reversed  and  remanded,  with  Instruc- 
tions that  the  judgment  rendered,  together 
with  the  finding  of  facts  as  found  by  spe- 
cial judge,  be  set  aside  and  held  for  naught; 
that  the  deed  executed  by  Willis  to  ThomjH 
Bon  be  set  aslde^  canceled,  and  held  for 
naught ;  that'  an  account  be  taken  to  ascer- 


tain what  amount  la  doe  Iqr  tba  estate  oC 
Wills  to  Thompson;  that  the  title  to  said 
property  described  in  said  deed  be  quieted  in 
the  heirs  of  Thomas  WiUs,  deceased,  upon 
the  payment  of  any  amount  that  may  be 
found  due  by  the  estate  ht  Thomas  Wills  to 
Thompson  upon  said  accounting,  and,  if  the 
amount  found  dne  to  Thompson  by  said  estate 
upon  said  accounting  be  not  paid,  that  any 
legal  m(»tgage  held  by  Thompson  for  the 
payment  of  same  be  foreclosed;  that  the  re- 
ceiver at  the  earliest  practicable  date  render 
to  the  trial  oouxt  an  account  of  a;il  receipts  and 
expenditures  by  him  as  soch  recover;  that 
the  amount,  if  any,  in  his  Itands,  be  paid 
into  court  to  await  fnrtha-  decision  of  tbla 
cause,  and  that  the  recover  be  retained  to 
collect  the  rents  of  said  property,  and  that 
as  same  are  collected  for  each  month  that 
the  same  be  deposited  with  the  said  district 
court  to  await  the  final  disposition  of  this 
cause;  and,  the  receiver  haying  been  ap- 
pcdnted  by  agreement,  that  his  fees  and  ex- 
penses be  equally  taxed  against  the  parties  to 
this  suit,  and  that  the  other  costs  in  this  cans* 
that  hare  accrued  to  this  data  be  taxed 
against  the  defendant  in  error. 

PER  OcrOIAll    Adopted  in  wbola, 

Mon.— ijudge  Bl'lTHNHOUSD  having  dis- 
qualified as  one  of  the  judges  to  hear  and 
determine  this  case,  Judge  OOLLIER  was 
called  to  hear  the  oral  argument,  and  was  Uh 
signed'  to  wilto  the  opinim  in  this  enae. 


THOMAS  ▼.  JAMBS  et  aL    (No.  8612.) 

(Supreme  Court  of  Oklahoma.    March  5,  VUS, 
Rehearing  Denied  March  26, 1918.) 

(ByUahu*  by  the  Court.) 

1,  MaBBIAGX  4=340(11)— iNTAUDHT—BtrnDER 

or  Paoor. 
One  who  asserts  the  invaliditfr  -of  a  mar- 
riage on  the  ground  that  one  of  the  parties  to 
the  same  has  not  been  divorced  from  a  former 
living  spouse  has  the  burden  of  proving  that 
a  divorce  has  not  been  granted  to  either  party 
to  the  former  marriage.  This  burden  is  sul^- 
stantial,  and  is  not  met  by  proof  of  facts  from 
which  mere  inferences  may  be  drawn. 

2.  Mabbiaqb  «=9l3,  40(11)  —  GoMKOif-Law 
Marbiaqe— Vauditt— BuansR  of  Proof. 

Where  the  facta  show  that  the  mutual  in- 
tention of  a  man  and  woman  was  to  consum- 
mate marriago,  and  that  they  cohabited  as  man 
and  wife,  holding  themselves  out  to  the  public 
and  to  neighbors  as  such  at  all  times,  a  common- 
law  marriage  is  established,  and  the  burden  is 
upon  one  who  attacks  such  marriage  to  conclu- 
sively disprove  the  same  or  show  ib»  illegality 
or  invalidity. 

8.  DivoBOE   ®=>320— Makbiaok  €=>13  — Rs< 

ILABBIAOK   TO   EACH   OTHER— PBOOF. 

It  is  unlawful  for  either  of  the  parties  to 
a  divorce  to  marry  any  other  person  within  six 
months  after  the  panting  of  the  divorce,  but 
they  are  not  prohibited  by  law  from  remarrying 
each  other  within  such  period,  and  their  remar- 
riage may  be  shown  by  facta  frqm  which  a  com- 
mon-law marriage  may  be  presumed. 
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L   EXEOCTOBB   AMD   ADmiTISTBATOBS   «=>17(3, 

Z) — Right  to  Adminibtbatiow— Widow. 
The  surviving  spouse  of  an  intestate  is  en- 
titled to  letters  of  administration   on   the   es- 
tate of  the  deceased,  or  to  name  some  compe- 
tent person  to  whom  letters  shall  be  issued. 

5.   EXECinOtB    AND    ADICmiSTBATOBS   *=»17(1) 

— Mabsbiaoe  ®=350(1) — Couvon-Law  Mab- 
BiAOB— Evidence — Appointment. 
Facts  in  the  instant  case,  as  set  forth  in 
the  opinion,  examined,  and  held  that  a  common- 
law  marriaf^e  existed  between  the  deceased  and 
the  plaintiff  in  error  at  the  time  of  the  death 
of  the  deceased,  and  that  the  plaintiff  in  error 
as  surviving  wife  is  entitled  to  waive  her  right 
to  be  appointed  administratrix  of  the  estate  of 
deceased,  and  to  name  k  competent  person  to  act 
)n  such  capacity.         .    . 

Ooinnrfssloners'  Optolon,  Divlslou  No.  1. 
Error  from  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Missouri  A.  Thomas,  Mabel  B.  Walters, 
and  Jacob  Thomas  each  file  petition  for  let- 
ters of  administration  on  the  estite  of  John 
Thomas,  deceased.  From  Judgment  of  the 
district  court  denying  the  petition  of  Mis- 
souri A.  Thomas,  and  appcrinting  Mabel  B. 
Walters  administratrix,  Missouri  A.  Thomas 
brings  error  adversely  to  Rozella  Jftmtes  and 
others.  Reversed  and  remanded,  with  In- 
structions. . 

John  B.  Means  and  n!,  J.  Gubser,  both  of 
Tulsa,  for  plaintiff  In  error.  Hulette  F.  Aby 
and  Wm.  F.  Tucker,  both  of  Tulsa,  for  de- 
fendants In  err<». 

STEWART,  0.  Missouri  <A..  Thomas  filed 
petition  In  the  county  court  alleging  that 
she  was  the  widow  of  John  Thomas,  who 
died  Intestate,  and  as  such  widow  entitled 
to  letters  of  administration  on  the'estafe  of 
the  deceased,  or  the  right  to  name  an  admin- 
istrator, the  petitioner  waiving  the  right  to 
letters  and  requesting  that  N.  J.  Oubser,  a 
competent  and  qualified  person,  be  appointed 
as  such  administrator.  Petition  was  also 
filed  by  Mabel  B.  Walters,  daughter  of  the 
deceased  by  a  former  marriage,  claiming  the 
right  to  letters,  and  asserting  that  the  de- 
ceased did  not  leave  a  surviving  wife.  Ja- 
cob Thomas,  brother  of  the  deceased,  claim- 
Ing'to  be  an  heir  of  the  deceased,  asked  that 
letters  be  issued  to  OlUe  Marshall.  The  re- 
spective petitioners  were  heard  at  tbe  same 
time  in  the  county  court,  such  court  finding 
that  the  marriage  between  Missouri  A. 
Thomas  and  the  deceased  was  void;  that 
he  had  not  been  divorced  from  Mary  Thomas, 
a  former  wife,  and  that  said  Mary  Thomas 
was  his  surviving  wife;  that  Rozella  James, 
Jennie^  A.  Patterson,  and  Mabel  E.  Walters 
were  children  of  the  deceased  by  such  for- 
mer marriage;  that  neither  the  said  Mary 
Thomas  nor  any  of  said  children  were  .suit- 
able persons  to  act  as  administratrix;  and 
that  letters  of  administration  should  issue 
to  F.  M.  Rudolf  upon  his  making  bond  and 
subscribing  the  oath  required  by  law.  An 
appeal  being  duly  taken  to  the  district  court. 


and,  the  matter  coming  on  for  hearing,  tbe 
petitions  of  Missouri  A.  Thomas  and  Jacob 
Thomas  were  denied,  and  thie  court  ordered 
that  Mabel  B.  Walters,  daughter  of  the  de- 
ceased, be  appointed  administratrix  upon 
making  bond  and  subscribing  to  the  oatb  aa 
required  by  law.  From  tbe  judgment  of  the 
district  court,  the  petitioner,  Mlssonrl  A. 
Thomas,  duly  prosecutes  an  appeaL 

Tlie  only  question  to  be  determined  is 
whether  or  not  Missouri  A.  Thomas  was  the 
common-law  wife  of  the  deceased  at  the  time 
of  his  death.  If  such  relationship  existed. 
Missouri  A.  Thomas,  under  section  6245,  Re- 
vised liaws  1910,  had  the  right  to  admin- 
ister on  the  estate,  or  to  name  some  compe- 
tent person  to  act  There  was  no  Issue  raised 
as  to  the  competency  of  N.  J.  Gubser,  who 
was  jnamed  by  the  petitioner,  Missoori  A. 
Thomas,  and,  if,  under,  the  facts  Missoari  A. 
TbQmas  is  the  surviving  wife  of  tbe  de- 
ceased, it  was  the  duty  of  the  court  to  ap- 
point N.  J.  Gvbaer  administrator. 

[1,2]  The  uncontradicted  evidence  sbows 
that  aliouf  37  years  prior  to  the  death  of  the 
deceased  he  contracted  a  common-law  mar- 
riage with  one  Mary  Nunn,  and  as  the  Issue 
.of  such  marriage  there  were  at  the  time  of 
his  death  three  surviving  children,  all  adults, 
to  wit,  Rozella  James,  Mabel  B.  Walters,  and 
Jennie  A.  Patterson.  Jennie  A  Patterson 
having  died  since  the  perfecting  of  this  ap- 
peal, her  sole  surviving  heir.  Pearl  Laney, 
has  been  duly  made  a  party.  Mary  Thomas, 
n6e  Nunn,  lived  with  John  Thomas  for  12 
or  14  years,  after  which  time  they  separated 
And  have  not  lived  together  since.  About 
15  years  prior  to  the  death  of  John  Thomas. 
Mary  Thomas  remarried,  and  has  oontlnn- 
ously  resided  with  her  second  husband,  one 
Beynes,  since  the  date  of  their  marriage.  In 
190d  John  A.  Thomas  was  married  to  the 
petitioner,  Missouri  A  Thomas,  n6e  Malone. 
They  resided  together  as  husband  and  wife 
Tintll  February,  1913,  at  which  time  Missou- 
ri A  Thomas  obtained  a  divorce.  There 
were  no  children  as  issue  of  such  marriage, 
but  Missouri  A.  Thomas  had  a  daughter  and 
young  son  by  a  former  marriage.  After  the 
granting  of  the  divorce  John  Thomas,  whose 
home  was  in  l^lsa,  procured  rooms  apart 
from  Missouri  A.  Thomas  In  another  part  of 
the  dty.  A  few  weeks  afterwards,  however, 
he  returned  to  Mlssonrl  A  Thomas  at  their 
former  home,  which  home  had  been  decreed 
by  the  court  In  the  divorce  proceedings  to 
Missouri  A.  Thomas.  After  his  return  the  two 
prbceeded  to  cohabit  and  live  together  as 
husband  and  wife,  he  at  the  time  saying  that 
the  divorce  could  not  separate  them,  and 
that  they  would  remain  together  until  death, 
both  agreeing  to  the  proposition.  John  Thom- 
as at  the  time  told  the  children  that  he 
wanted  them  to  call  him  father,  and  to  be 
good  to  him  and  their  mother;    Many  of  the 
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neighbors  testUled  u  witnesses,  all  of  tbe 
testimony  sbowing  tbat  continuously  after- 
wards tbe  two  were  recognized  as  man  and 
wife,  and  beld  themselves  out  to  be  such; 
that  they  continuously  resided  together  and 
cohabited  up  to  the  time  of  Mr.  Thomas' 
death  on  March  16,  1915,  the  children  resid- 
ing with  them  most  of  the  time,  he  paying 
the  household  expenses  and  proridlng  for 
the  care  and  maintenance  of  the  family,  pay- 
ing taxes  on  the  home  in  which  they  lived, 
and  Introducing  Missouri  A.  Thomas  as  his 
wife,  acloiowledglng  her  diildren  as  his 
children,  and  assuming  the  attitude  of  a  fath- 
er toward  them.  It  appears  that  Mrs.  Thom- 
as was  a  seamstress,  doing  sewing  for  some 
of  her  neighbors.  Tliese  neighlwrs  testified 
that  they  were  present  on  different  occasions 
at  her  home  for  the  purpose  of  having  sew- 
ing done ;  that  Mr.  Thomas  would  be  present, 
and  that  he  and  Mrs.  Thomas  assumed  to- 
ward each  other  the  attitude  of  husband 
and  wife.  There  is  no  testimony  to  show  tliat 
there  wa^  any  doubt  in  the  neighborhood  as 
to  such  relationship  existing.  On  one  occa- 
sion Mrs.  Thomas  applied  for  a  position  in  a 
restaurant  conducted  in  a  building  owned 
by  the  deceased,  and  the  deceased,  hearing 
of  the  incident,  told  the  proprietor  of  the  res- 
taurant that  Ills  wife,  meaning  Missouri  A. 
Thomas,  did  not  Iiave  to  work  in  a  restau- 
rant At  another  time  he  told  the  proprietor 
of  tbe  restaurant  that  the  son  of  Mrs.  Thom- 
as by  a  former  marriage  was  his  son,  and 
twnght  a  Innch  and  other  articles  for  the  boy 
at  the  restaurant  No  one  testified  as  to 
any  understanding  in  the  neighborhood  that 
the  relations  between  tbe  deceased  and  Mis- 
souri A  Thomas  were  other  than  tliat  of  hus- 
band and  wife.  There  is  no  evidence  to  show 
that  the  deceased  did  not  have  a  divorce 
from  his  first  wife,  Mary  Thomas.  Missouri 
A.  Thomas  waited  on  tbe  deceased  in  health 
and  in  sickness,  attending  him  during  bis 
last  illness  and  making  arrangements  for  tbe 
funeral.  Oi>  the  day  of  bis  death,  bowever, 
Mabel  B.  Walters,  bis  daughter,  arrived,  and 
with  her  came  a  man  from  Sapulpa  who, 
from  the  evidence,  appears  to  liave  been  on 
very  friendly  relations  with  her.  Tills  man 
testified  that  he  sat  up  with  the  body  on  the 
night  of  the  death,  aind  that,  during  the  con- 
versation, Mrs.  Thomas  said  the  deceased 
always  paid  her  $6  a  week  for  his  lioard,  and 
that  Mabel  E.  Walters,  daughter  of  the  de- 
ceased, asked  Mrs.  Thomas  whom  she  wanted 
to  preach  the  funeral  sermon,  and  that  Mrs. 
Thomas  said: 

"There  is  no  use  to  get  a  preacher;  he 
couldn't  do  any  more  than  preach  his  soul  in 
hell." 

Tbe  evidence  shows  that  Mr.  Thomas  was 
a  man  who  drank  and  gambled  considerably, 
and  was  not  of  tbe  highest  moral  character. 
Mrs.  Thomas  says  that  she  did  not  say  any- 
thing about  her  husband  paying  her  fQ  a 


week  board.     With  retertaxce  to  preaching 
the  funeral,  she  swears  that  she  said: 

"There  was  no  man  who  wants  to  preach  a 
man  in  hell,  and  that  Mr.  Thomas  never  did  go 
to  church,  and  they  don't  know  a  thing  about 
him." 

It  appears  that  Mrs.  Thomas'  son,  Emmett, 
had  been  confined  in  the  training  school  at 
Pauls  Valley  as  a  delinquent  A.  M.  Welch, 
the  probation  officer  of  the  county,  testified 
that  Just  before  the  divorce  from  Mr.  Thom- 
as, she  desired  him  (Welch)  to  recommend 
a  parole  for  the  boy;  that  he  objected  to  the 
boy  staying  at  the  Thomas  home  because 
tbe  boy  and  Mr.  Thomas  had  trouble,  and 
Mr.  Thomas'  conduct  did  not  help  the  boy ; 
that  Mrs.  Thomas  assured  him  that  she  was 
suing  for  divorce,  and  that  he  promised  her 
to  recommend  a  parole  when  she  secured  tbe 
divorce ;  that  after  the  divorce  the  boy  was 
accordingly  paroled;  that  about  six  weeks 
or  two  months  after  the  divorce  he  saw  Mrs. 
Thomas  and  told  her  he  did  not  think  <8he 
had  kept  faitb  with  him  as  Mr.  Thomas  was 
living  out  at  her  home  again,  and  that  Mrs. 
Thomas  either  said  that  Mr.  Thomas  was 
boarding  or  was  paying  bis  way,  and  as  he 
understood  it,  staying  in  separate  apart- 
ments. A  grocery  man  who  had  done  busi- 
ness for  about  one  year  in  the  neighborhood 
testified  that  Mrs.  Thomas  on  one  occasion 
conveyed  the  impression  that  Mr.  Thomas 
was  paying  board  at  $5  per  week,  but  his 
testimony  is  vagne,  and  bis  recollection  does 
not  seem  to  be  very  distinct 

The  foregoing  is  a  fair  statement  of  tbe 
facts  as  shown  by  the-  evidence.  It  is  con- 
ceded by  tbe  parties  to  this  appeal  that  the 
marriage  of  John  Thcxnas  and  Mary  Nunn 
was  valid,  and  thB  children  of  the  marriage 
legitimate.  The  petitioner,  Missouri  A. 
Thomas,  does  not  seek  to  deprive  the  chil- 
dren of  their  right  of  inheritance  as  the  le- 
gitimate children  of  John  Thomas,  but  mere- 
ly asserts  her  rights  as  the  surviving  wife 
of  the  deceased.  It  is  also  conceded  that 
Mrs.  Beynes,  formerly  Mary  Thomas,  has  no 
right  as  heir,  and  that  tbe  question  of  her 
being  divorced  is  not  in  issue.  We  will  say, 
however,  that  under  the  uniform  holdings  of 
the  courts,  the  burden  would  be  upon  those 
asserting  that  the  divorce  had  not  been 
granted  to  show  that  neither  party  to  such 
marriage  had  obtained  a  divorce,  and,  it  bav- 
ing  been  shown  that  both  John  Thomas  and 
Mary  Thomas  had  contracted  second  mar- 
riages, the  presumption  of  the  legality  of 
such'  marriage  must  be  overcome  by  Uiose 
urging  the  illegality  of  tbe  same,  even  to  the 
ext«it,  if  necessary,  of  provtog  a  negative. 
It  must  follow  that  the  presumption  is  that 
the  marriage  of  John  Thomas  and  Missouri 
A.  Thomas  in  1909  was  legal,  but,  it  being 
admitted  that,  in  January,  1913,  a  divorce 
was  obtained,  the  question  left  for  us  to  de- 
termine is  whether  or.  not  tbe  evidence  is 
sufficient  to  indulge  the  presumption  of  a 
valid  common-law  marriage  after  tbe  grant- 
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lag  of  the  divorce.  A  common-law  marriage 
duly  entered  into  and  established  is  as  bind- 
ing as  a  marriage  of  the  most  sacramental 
kind  with  ceremony  performed  by  the  high- 
est dignitary  of  church  or  state.  In  Clark 
V.  Barney,  24  Okl.  455,  103  Pac.  698,  Mr.  Jus- 
tice Williams,  speaking  for  this  court,  said: 

"It  seems  to  be  the  rule,  where  common- 
law  marriages  are  permissible,  that,  although 
no  subsequent  marriage  ceremony  is  performed, 
the  parties  having  previously  under  the  forms 
of  law  evidencing  the  contract  of  marriage,  as- 
sumed that  relation  in  good  faith  and  innocent 
of  any  willful  intention  to  commit  wrong,  be- 
lieving that  the  contract  of  marriage  was 
valid,  and  having  continued  that  relation  in  good 
faith  for  a  long  period  after  it  could  have  been 
legally  assumed,  the  presumption  arises  that 
thereby  they  intended  and  meant  marriage,  mu- 
tually consenting  to  a  contract  of  that  char- 
acter." 

And  it  Is  said  by  Mr.  Chief  Justice  Sharp 
of  this  court  In  Chancey  v.  Whlnnery,  47 
Okl.  272,  147  Pac.  1036: 

"Where  a  marriage  has  been  consummated  in 
accordance  with  the  form  of  law,  the  law  indulg- 
es a  strong  presumption  in  favor  of  its  validity. 
One  who  asserts  the  invalidity  of  such  a  mar- 
riage, because  one  of  the  parties  thereto  has 
been  formerly  married,  and  the  sponse  of  such 
former  marriage  is  still  living,  has  upon  him 
the  burden  of  proving  that  the  first  marriage 
has  not  been  dissolved  by  divorce  or  lawful 
separation." 

See,  also,  Jones  ▼.  Jones,  164  Pa&  463,  It. 
R.  A.  1&17B,  921,  an  opinion  by  Mr.  Justice 
Hardy. 

It  Is  apparent  that  the  petitioner  In  this 
case  was  only  required  to  present  by  the  evi- 
dence such  a  state  of  facts  as  would  author- 
ize the  presumption  of  a  common-law  mar- 
riage after  which  the  burden  was  upon  the 
objectors  through  every  stage  of  the  pro- 
ceedings, and  in  every  material  matter,  to 
prove  facts  showing  that  such  marriage  did 
not  exist,  or  was  illegal  or  void.  This  bur- 
den is  not  met  by  the  proof  of  facts  from 
which  mere  inferences  may  be  drawn,  but  la 
a  substantial  burden  which  must  be  shoulder- 
ed. The  interest  of  society,  the  protection  of 
the  home,  and  the  preservation  of  the  good 
name  of  the  contracting  parties  as  well  as 
their  posterity  calls  for  thU  inflexible  rule. 
While  the  failure  to  observe  conventionality 
on  the  part  of  John  Thomas  and  Missouri  A. 
Thomas  does  not  deserve  the  highest  com- 
mendation, and  their  conduct  in  general  may 
not  be  regarded  as  a  high  standard  of  ethics 
or  of  morals,  yet,  from  the  evidence  In  this 
case,  we  are  of  the  opinion  that,  after  the 
divorce,  it  was  the  bona  flde  intention  of  each 
of  the  parties  to  assume  the  marriage  re- 
lationship with  each  other,  and  that  their 
cohabiting  togefther,  and  conduct  toward 
each  other,  and  with  society  at  large,  was 
such  as  to  establish  a  bona  flde  common-law 
marriage;  and  that  such  marriage  In  fact 
and  in  law  existed  and  continued  until  the 
time  of  the  death  of  John  A  Thomas.  But 
the  defendants  in  error  urge  that  the  cohabi- 
tation began  after  the  divorce  was  meretri- 
cious and  Ulldt  in  that  it  commenced  before 


the  expiration  of  six  months  from  the  decree 
of  divorce,  hence  their  acts  could  not  ripen 
into  a  lawful  marriage.  The  statutes  of 
Colorado  provide: 

"And  during  said  period  of  one  year  from 
the  granting  of  a  decree  of  divorce  neither  party 
thereto  shall  be  permitted  to  remarry  to  any 
other  person."     Rev.  St  1908,  S  2122. 

The  Supreme  Court  of  Colorado  in  Matteote 
V.  Matteote  et  al.,  59  Colo.  566,  151  Pac.  448. 
says  in  the  syllabus: 

"Where  a  man  and  woman  married,  lived 
together  for  6  years,  entered  into  a  separation 
agreement,  lived  apart  for  8  months,  during 
which  time  the  husband  secured  a  divorce,  and 
thereafter  by  mutual  consent  of  the  parties  co- 
habited together  again  as  husband  and  wife 
in  the  same  dwelling  without  remarriage,  there 
being  continuous  and  mutual  acknowledgment 
of  the  married  relation  to  their  neighbors  and 
acquaintances,  and  they  enjoying  the  reputa- 
tion, and  living  separate  and  apart  from  others 
and  with  one  another  until  the  death  of  the  hus- 
band, the  cohabitation  after  the  divorce  for  4)^ 
years  was  a  valid  common-law  marriage." 

Our  statute  on  the  subject  is  similar  to  that 
of  Colorado;  the  only  material  difference 
being  the  time  within  which  the  marriage  Is 
prohibited.  The  law  of  this  state  does  not 
make  It  unlawful  for  parties  to  a  divorce  pro- 
ceeding to  remarry  each  other  before  the  ex- 
piration of  six  months,  but  the  statute  pro- 
vides that: 

"It  shall  be  unlawful  for  either  party  to 
such  divorce  suit  to  marry  any  other  person 
within  six  months  from  the  date  of  decree  of 
the  divorcement" 

This  provision  was  interpreted  by  the  Su- 
preme Court  of  the  Territory  in  a  criminal 
case  (Niece  v.  Territory,  9  Okl.  535,  60  Pac 
300).    The  court  used  this  language: 

"It  'will  bo  observed  that  the  indictment 
charges  that,  'Said  A  P.  Niece,  then  and  there 
being,  did  then  and  there  unlawfully,  willfully 
and  feloniously,  marry  and  take  to  wife  one  N. 
J.  Overman,  and  to  her,  the  said  N.  J.  Over- 
man, was  then  and  there  married  within  six 
months  from  the  date  of  the  decree  of  divorce- 
ment' The  section  of  the  statute  under  which 
said  indictment  was  drawn  expressly  provides 
that  'It  shall  be  unlawful  for  either  party  to 
such  divorce  suit  to  marry  any  other  person 
within  six  montlis  from  the  date  ofthe  decree  of 
divorcement'  Hence  it  is  obrious  that  the 
words  'to  marry  any  other  person'  are  a  material 
averment  of  ue  indictment  The  indictment 
should  have  negatived  the  fact  that  the  said 
N.  J.  Overman  was  not  the  former  wife  of  the 
defendant" 

The  law  favors  settlement  of  domestic  dif- 
ficulties and  reconciliations  between  husband 
and  wife.  It  Is  evident  trom  the  verbiage  of 
the  statute  that  the  lawmakers  had  in  mind 
such  recondiiations  when  the  same  was  en- 
acted and  did  not  Intend  to  prevent  a  remar- 
riage of  the  same  parties  In  a  divorce  pro- 
ceeding. But  it  is  further  urged  that  the  evi- 
dence as  to  the  deceased  paying  board,  and 
the  remarks  of  Mrs.  Thomas  concerning  the 
funeral  sermon,  were  sufficient  to  raise  an 
issue  of  fact  as  to  the  common-law  marriage. 
We  do  not  find  that  the  evidence,  if  true.  Is 
entirely  inconsistent  with  such  relationship. 
The  husband  could  have  paid  Iward,  and  the 
marriage  relationship  existed.    Such  arranse- 
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ments  are  WMnetlmes  made  between  hnsband 
and  wife.  The  remarks  of  the  mother  to  the 
probation  officer  merely  show  a  mother's 
solicitude  for  her  son,  and  were  in  the  nature 
of  an  evasion  of  further  questions,  which.  If 
answered  candidly,  might  have  taken  from 
her  the  custody  of  her  child.  When  we  take 
into  consideration  the  evidence  showing  the 
immorality  of  the  deceased,  and  his  failure 
to  attend  church,  the  remark  of  Mrs.  Thomas 
concerning  a  preacher  Is  not  unusual.  Many 
times,  under  such  circumstances,  stem  but 
well-meaning  expounders  of  the  gospel,  in 
delivering  a  funeral  discourse  make  remarks 
Indicating  the  loss  of  hope  for  the  soul  of  the 
deceased,  which,  to  say  the  least  of  it,  do  not 
find  receptive  lodgment  in  the  hearts  of  the 
bereaved. 

[4,  6]  We  are  of  the  opinion  that  the  evi- 
dence in  this  case  is  sufficient  to  warrant  the 
presumption  of  a  vaUd  common-law  marriage 
between  the  petitioner,  Missouri  A.  Thomas, 
and  the  deceased,  and  that  the  petitioner  was 
entitled  under  the  law  of  this  state  to  name 
the  administrator. 

This  cause  is  reversed,  with  directions  to 
set  aside  the  Judgment  rendered,  and  render 
Judgment  directing  the  county  court  to  revoke 
the  letters  of  administration  heretofore 
granted,  end  to  gT&nt  letters  to  N.  J.  Oubser, 
or  to  any  other  competent  person  named  by 
Missouri  A.  Thomas;  the  costs  of  the  apjpeal 
to  be  assessed  against  the  defendants  In  er- 
ror. 

PER  CURIAM.    Adopted  la  whole. 


WBSTLAKB  t.  COOPER  et  aL     (No.  8387.) 

(Snpreme  Conrt  of  Oklahoma.     Feb.  12,  1918. 
Rehearing  Denied  March  26,  191&) 

(Svllabiu  &y  the  Court.) 

1.  Bnxs  AND  Notes  «=>167  —  Nkgotiabilitt 

— ACCBXERATING   MatUKITT. 

The  negotiability  of  a  promissory  note  is  not 
destroyed  by  interpolating  provisions  for  accel- 
erating its  maturity  made  id  an  accompanying 
mortgage,  but  not  contained  in  such  note. 

2.  Bills  aitd  Notes  <Ss>365(1)  —  Bora  Fn>B 
HoLDEB— Defenses. 

Deffnses  available  between  prior  parties  to 
a  negotiable  promissory  note  cannot  be  inter- 
posed to  defeat  recovery  thereon  in  an  action  by 
a  holder  in  due  course. 

3.  Appeal  and  Ebbob  4=>173(1)— Thbobt  or 

DEFENaE. 

A  theory  of  defense  neither  suggested  by  the 
pleadings  nor  relied  upon  at  the  trial  will  not 
be  considered  upon  appeal. 

4.  Appeal  and   Ebbob  9=>878(1)— Riobt  to 
Allege  Errob— Dependant  in  Ebbob. 

"This  court  will  not  consider  whether,  in  the 
trial  of  a  cause,  there  was  error  in  a  ruling 
against  defendant  in  error,  not  involved  in  any 
errof  assigned  by  plaintiff  in  error,  in  the  ab- 
sence of  a  cross-petition  in  error."  St  Louis,  I. 
M.  &  S.  Ry.  Co.  V.  Lewis,  39  OkL  677,  136  Pac. 
396. 


Commissioner/  Opinion,  Division  Na  3. 
Ekror  from  District  Court,  Kingfisher  Coun- 
ty; Jamea  B.  Cullison,  Judge. 

Action  by  Elva  B.  Westlake  against  Henry 
Cooper,  Robert  Tutt,  and  others.  Judgment 
by  default  against  all  the  defendants  except 
defendant  Tutt,  who  answered,  and  recov- 
ered Judgment,  and  plaintlfT  brings  error. 
Reversed,  and  cause  remanded  for  a  new 
trial. 

F.  L.  Boynton  and  O.  L.  Billings,  both  of 
Kingfisher,  for  plaintiff  In  error.  McKeerer 
&  Moore,  of  Enid,  for  defendant  In  error. 

BLEAKMORE,  O.  This  action  was  com- 
menced in  the  district  court  of  Kingfisher 
county  on  December  18,  1914,  by  the  plaintiff 
In  error  against  defendants  In  error,  seeking 
recovery  upon  two  promissory  notes  and  the 
foreclosure  of  a  real  estate  mortgage  secur- 
ing same.  On  December  4,  1915,  Judgment  as 
prayed  was  rendered  upon  default  against  all 
defendants  except  Tutt,  who  had  answered. 

By  the  petition  it  Is  alleged,  in  substance, 
that  Henry  and  Carrie  Cooper  executed  and 
delivered  to  Robert  Tutt  their  two  promis- 
sory notes  of  date  November  22,  1913,  for 
$100  and  $225,  respectively,  bearing  Interest 
at  the  rate  of  10  per  cent,  per  annum,  paya- 
ble at  the  office  of  Harry  C.  Fitch,  Hennessey, 
OkL,  on  November  1,  1914,  and  November  1, 
1915,  together  with  a  real  estate  mortgage  se- 
curing the  same,  by  the  terms  of  which  mort- 
gage It  was  provided  that  "upon  default  of 
the  payment  of  any  part  of  the  principal  or 
Interest  or  any  one  of  said  notes  at  maturity, 
or  upon  the  failure  to  pay  any  lawful  assess- 
ment upon  said  premises  when  the  same  shall 
become  due  and  payable,  each  and  all  of 
said  several  amounts  herein  secured  shall  im- 
mediately become  due  and  payable,  and  this 
instrument  shall  be  subject  to  foreclosure  ac- 
cording to  law" ;  that  before  the  maturity  of 
said  notes,  the  defendant  Tutt  indorsed  upon 
each  thereof,  "Pay  to  Harry  O.  Fitch.  Robert 
Tutt,"  and  contemporaneously  assigned  and 
transferred  the  mortgage  securing  same,  to- 
gether with  said  notes,  to  Harry  C.  Fitch; 
that  before  the  maturity  thereof,  for  a  valu- 
able consideration.  Fitch  indorsed,  trans- 
ferred and  delivered  said  notes,  Mrlth  the 
mortgage  duly  assigned  by  him,  to  the  plain- 
tiff, Westlake;  that  on  the  day  of  its  maturi- 
ty, through  a  notary  public,  plaintiff  duly 
presented  the  $100  note,  and  protested  same 
for  nonpayment,  and  piursuant  to  the  provi- 
sion of  the  mortgage,  on  December  15,  1914, 
declared  the  $225  note  due  and  payable,  and 
duly  presented  and  protested  It  for  nonpay- 
ment; that  at  the  time  of  making  said  pro- 
tests the  notary  public  posted  notices  of  the 
same  to  Robert  Tutt  and  Harry  C.  Fltcfa  to 
their  respective  i)08t  office  addresses,  postage 
prepaid,  etc. 

Defendant  Tutt  answered  by  way  of  gen- 
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eral  denial,  and  as  a  "seeond  defenBe,"  after 
admitting  the  Indorsement  and  dellrery  of 
the  notes  to  ntch,  set  forth  that  such  In- 
dorsement was  only  for  the  purpose  of  trans- 
ferring the  notes  and  his  rights  under  a  cer- 
tain chattel  mortgage  which  he  alleged  bad 
also  been  executed  as  security  for  the  pay- 
ment of  said  notes,  and  that  It  was  at  the 
time  agreed  between  him  and  Fitch  that  he 
should  not  become  liable  as  endorser  upon 
said  notes.  He  further  alleged  that  be  as- 
signed the  real  estate  mortgage  In  suit  "with- 
out recourse,"  but  that  after  its  execution 
the  assignment  was  altered  to  read  "with  re- 
course." The  answer  to  the  second  defense 
alone  is  verified. 

Trial  was  had  between  plaintiff  and  de- 
fendant Tutt  on  December  15,  1915,  at  which, 
oyer  objection,  defendant  was  permitted  to 
adduce  testimony  tending  to  sustain  the  the- 
ory of  his  answer  relative  to  the  alleged 
agreement  with  Fitch  releasing  him  from  lia- 
bility as  an  indorser.  The  court  charged  the 
jury  as  follows: 

"The  court  further  instruct*  you  that  there 
is  but  one  question  for  you  to  determine  in  this 
case,  namely :  Were  the  notes  and  mortgaM  in 
question  traded,  delivered,  and  assigned  by  Rob- 
ert Tutt  to  Harry  O.  Fitch  with  or  without  re- 
course?   •     *    • 

"The  court  instructs  the  jury  that  the  defend- 
ant Robert  Tutt  in  this  case  alleges  and  says 
that  he  traded,  transferred,  and  assigned  the 
notes  in  question  and  the  mortgage  to  Harry 
C.  Fitch,  m  full  payment  for  a  house  and  lot 
in  the  city  of  Hennessey,  Okl.,  and  that  when  he 
delivered  said  mortgage  to  the  said  Harry  O. 
Fitch  he  assigned  the  same  without  re- 
course.    •    »     • 

"In  this  connection  the  court  instructs  you 
that  said  alteration  is  a  very  material  altera- 
tion, and  the  burden  of  proof  is  upon  the  de- 
fendant Robert  Tutt  that  said  alteration  was 
made,  after  the  assignment  and  delivery  of  said 
notes  and  mortgage,  by  the  defendant  Robert 
Tutt,  to  Harry  O.  Fitch ;  and.  If  you  find  from 
the  preponderance  of  the  evidence  in  this  case 
that  the  said  notes  and  mortgage  were  sold  and 
delivered  to  the  said  Harrjr  C.  Fitch  'without  re- 
coarse,'  and  that  Ae  assignment  of  said  mort- 
gage was  changed  or  altered  to  read  'with  re- 
course' after  sfdd  notes  and  mortgage  were  as- 
signed and  delivered  to  the  said  Harry  O.  Fitch, 
then  it  will  be  your  duty  to  find  for  the  defend- 
ant Robert  Tutt." 

There  was  verdict  and  judgment  for  de- 
fendant, and  plaintiff  has  appealed. 

If  plaintiff  Is  a  holder  in  due  course  of 
the  notes  in  suit,  then  clearly  the  collateral 
agreement  with  Fitch  to  the  effect  that  de- 
fendant should  not  be  liable,  as  indorser 
was  not  available  as  a  defense  to  this  action, 
and  the  instructions  above  set  forth  were 
prejudicially  erroneous.  Section  4107,  R.  Ii. 
1910;  Hodgins  v.  Northwestern  Finance 
Co.,  46  Okl.  95,  148  Pac.  717.  Defendant 
neither  pleaded  nor  attempted  to  prove  that 
plaintiff  was  not  an  innocent  holder  of  the 
note  in  question  and  for  value  before  ma- 
turity. 

[1]  It  is  contended  by  defendant  that  the 
$225  note  is  not  payable  at  a  determinable 
future  time  (by  vlrtne  at  the  clause  In  tbs 


mortgage  accelerating  its  maturity  If  de- 
fault be  made  in  the  payment  of  the  $100 
note),  but  upon  a  contingency,  and  is  there- 
fore nonnegotiable,  tor  which  reascm  plaintiff 
could  not  take  it  as  a  holder  in  due  course. 

By  the  Negotiable  Instruments  Law  (chap- 
ter 49,  R.  L.  1910)  it  is  provided: 

"Sec.  4051.  An  instrument  to  be  negotiable 
must  conform  to  the  following  require- 
ments:   •    •    •• 

"Third.  Must  be  payable  on  demand,  or  at  a 
fixed  or  determinable  future  time. 

"Sec.  4054.  An  instrument  is  payable  at  a 
determinable  future  time,  within  the  meaning  of 
this  chapter,  which  is  expressed  to  be  payable: 

"First  At  a  fixed  period  after  date  or  sight; 

<"•; 

"Second.  On  or  before  a  fixed  or  determinable 
future  time  specified  therein;    or, 

"Third.  On  or  at  a  fixed  period  after  the  oc- 
currence of  a  specified  event,  which  is  certain  to 
happen,  though  the  time  of  happening  be  uncer- 
tarn. 

"An  instrument  payable  upon  a  contingency  is 
not  negotiable,  and  the  happening  of  tiie  event 
does  not  cure  the  defect." 

Manifestly,  by  its  own  terms,  the  note  In 
question  is  expressed  to  be  payable  at  a  fix- 
ed period  after  date,  and,  independently  at 
the  mortgage  accompanying  it.  Is  a  nego- 
tiable instrument.  Do  the  provisions  of  the 
mortgage  render  its  maturity  contingoit,  and 
thus  affect  its  negotiability? 

The  general  rule  frequently  announced 
in  this  jurisdiction  is  that  a  note  and  a  mort- 
gage given  to  secure  Its  payment  are  con- 
strued together  (Okla.  City  Development  Oa 
V.  Plcard,  44  Okl.  674,  146  Pac.  31 ;  Sims  v. 
Cent.  St.  Bank,  155  Pac.  878;  First  Natl 
Bank  v.  Howard,  158  Pac.  927,  not  yet  of- 
ficially reported);  but,  so  far  as  we  are  in- 
formed, this  court  has  never  recognized  the 
doctrine  that  under  such'  rule  the  negotiabil- 
ity of  a  promissory  note  is  destroyed  by  Inter- 
polating the  collateral  stipulations  of  an  ac- 
ccnnpanying  mortgage  not  contained  In  such 
note.  If  such  were  the  rule,  every  note,  when 
secured  by  mortgage  however  simple  in  its 
terms,  might  be  deprived  of  its  otherwise 
negotiable  character. 

It  will  be  noted  that  the  stipulation  for 
acceleration  of  payment  Is  contained  In  the 
mortgage,  and  not  in  tbe  notes  themselves. 
The  notes  are  evidence  of  Uie  debt,  fixing  the 
terms  and  time  of  its  payment.  The  mort- 
gage gives  a  lien  upon  real  estate  to  secur« 
the  promise  to  pay  contained  in  the  note,  and 
merely  affords  an  additional  remedy  for 
failure  to  perform  such  promise;  its  provi- 
sions relating  wholly  to  the  security.  The 
holder  of  the  notes  might  have  abandoned 
the  mortgage  entirely  and  sued  and  recover- 
ed on  the  notes;  in  which  event  the  fact 
that  a  mortgage  had  been  given  as  security 
(no  matter  what  provision  it  contained  rela- 
tive to  acceleration  of  the  time  of  payment 
of  such  notes)  would  have  been  Immaterial 
and  Ineffectual 

In  Farmers'  Nat.  Bank  v.  McCall,  25  OkL 
600,  106  Pac  866,  26  L.  B.  A.  (N.  S.)  217.  U 
is  said: 
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"It  is  further  insisted,  however,  that  section 
793,  Wilson's  Rev.  &  Ann.  St  Okl.  1903,  which 
provides,  'Several  contracts  relating  to  the  same 
matters  between  the  same  parties,  and  made  as 
parts  of  substantially  one  transaction,  a^e  to  be 
taken  together,'  conclodea  this  question  in  favor 
of  the  defendant  in  error.  This  section  was  bor- 
rowed by  the  lawmakers  of  the  territory  of 
Oklahoma  from  the  statutes  of  Dakota  Terri- 
tory. The  same'  statute  was  retained  in  force  in 
the  state  of  North  Dakota.  In  the  case  of  First 
National  Bank  of  St.  Thomas  v.  Flath,  10  N. 
D.  281,  86  N.  W.  887  (section  3900,  Rev.  Code 
N.  D.  1899),  this  section  was  construed  and  held 
to  constitute  a  rule  of  interpretation  merely  and 
united  several  contracts  into  a  single  contract 
only  for  such  purposes,  and  that  a  real  estate 
mortgage  and  the  notes  secured  thereby  did  not 
constitute  a  single  contract,  but  remained  as 
separate  contracts,  except  for  the  purposes  of 
interpretation.  No  authority  is  cited  by  the  de- 
fendant in  error  construing  such  provision  other- 
wise. We  necessarily  conclude  that  the  stipula- 
tion in  the  mortgage  regarding  attorney's  fees 
does  not  render  the  note  of  December  19th  non- 
negotiable.  It  is  also  a  well-supported  rule  that, 
if  the  note  is  negotiable,  the  mortgage  securing 
the  same  shares  the  same  immunity  from  de- 
fense. First  Nat.  Bank  of  St.  Thomas  v.  Flath, 
10  N.  D.  281,  86  N.  W.  867:  Carpenter  y. 
Ix>ngan,  16  WaU.  271,  21  L.  Ed.  313.^' 

In  PhUUps  y.  Williams,  S3  Okl.  766,  127 
Pac.  1072,  the  court  held: 

"Where  W.  and  wife  sned  P.  on  two  notes, 
due,  respectively,  April  4,  1910,  and  September 
4,  1910,  and  to  foreclose  a  real  estate  mortgage 
executed  by  him,  of  even  date,  to  secure  their 
payment,  and  where  the  notes  contained  no  ref- 
erence to  the  mortgage  but  the  latter  provided 
that  upon  failure  to  pay  principal  and  interest 
as  evidenced  by  the  first  note,  the  mortgagees 
may  declare  the  whole  debt  due  'and  payable  at 
once  and  proceed  to  collect  said  debt  •  •  • 
and  to  foreclose  said  mortgage,'  held  that,  al- 
though the  notes  and  mortgage  evidenced  sepa- 
rate contracts,  the  mortgagees  could  take  ad- 
Tantage  of  said  clause  to  foreclose,  and  that  a 
personal  judgment  on  both  notes  was  proper." 

And  It  qnoted  witb  aiH^roval  the  holding 
in  Mcaelland  t.  Bishop,  42  Ohio  St  124,  as 
follows: 

"Where  there  is  a  series  of  negotiate  notes 
in  the  nsual  form,  for  distinct  sums  of  money, 
payable  at  distinct  and  specified  times  in  the  fu- 
ture, with  a  mortgage  to  secure  each,  according 
to  its  tenor  and  effect,  which'  contains  a  stipula- 
tion that,  if  default  be  made  in  the  payment  of 
any  one  'then  each  and  all  should  fall  due,  and 
this  mortgage  to  become  absolute  as  to  all  said 
notes  remaining  unpaid  at  the  happening  of  such 
default'  held  that  such  stipulation  relates  to  the 
remedy  by  foreclosure  or  other  proceedinrs  im- 
der  the  mortgage,  and  upon  such  default  the 
mortgage  may  be  foreclosed  for  the  whole  debt. 
It  is  a  stipulation  for  the  advantage  of  the 
mortgagee,  and  of  full  force  as  to  a  remedy  on 
the  mortgage,  but  does  not  operate  to  vary  or 
eztingoisb  the  obligations  expressed  on  the  face 
of  the  notes  themselves  for  general  purposes." 

In  Bright  V.  Offleld,  81  Wash.  442,  148  Pac. 
150,  construing  provisions  of  the  uniform 
Negotiable  Instrtunents  Law  identical  wltli 
tliose  above  quoted  from  our  statute.  It  is 
Bald: 

"According  to  what  we  believe  to  be  the  better 
rule,  a  mortgage  securing  a  note,  though  refer- 
red to  in  the  note,  but  without  expressly  adopt- 
ing its  Conditions,  is  merely  ancillary  to  the 
note,  and  the  conditions  found  in  the  mortgage 
alone  will  not  change  tlie  character  of  the  note 
as  a  negotiable  instmmoit.    The  promise  to  pay 


is  held  to  be  a  distinct  agreement  frcm  the 
mortgage,  and,  if  couched  in  proper  terms,  the 
note  is  negotiable." 

In  Board  of  Tflisteeg  of  Westminster  Col- 
lege T.  Peirsol,  161  Mo.  271,  61  S.  W.  811,  It  is 
held : 

"Where  a  deed  of  trust  provides  that  in  de- 
fault in  the  payment  of  the  interest  the  whole 
note  shall  become  due  for  the  purpose  of  fore- 
closure, the  entire  note  becomes  due  for  that 
purpose  whenever  the  interest  becomes  due  and 
remains  unpaid,  but,  except  for  that  purpose,  the 
note  is  not  affected  by  a  deed  of  trust." 

To  the  same  effect  is  Owlngs  y.  McKenzie, 
133  Mo.  323,  33  S.  W.  802,  40  U  R.  A.  154. 

We  conclude  that  the  stipulation  in  tlie 
mortgage  accompanying  the  notes  in  suit  in 
no  'Wise  affected  their, negotiability,  and,  as  a 
corollary,  that  plaintiff  is  a  holder  thereof 
in  due  course. 

[t,  S]  It  is  tirged  by  defendant  in  bis  brief 
that  the  provision  in  the  mortgage  to  the  ef- 
fect that  upon  default  in  the  payment  of  the 
first  note  the  second  should  Immediately  be- 
come due  and  payable,  if  relating  merely  to 
the  foreclosure  of  such  instrument,  could 
not  accelerate  the  maturity  of  the  second  note 
so  as  to  affect  his  liability  as  an  indorser, 
and  therefore  the  notice  of  Its  dishonor  al- 
leged to  have  been  given  before  its  maturity 
was  Ineffectual,  and  also  that  the  action 
upon  such  note  was  prematurely  commenced. 

As  to  this  contention  it  seems  sufficient  to 
say  that  such  theory  of  defense  was  not  sug- 
gested by  the  pleadings  or  relied  upon  at  the 
trial  in  the  court  below,  but  is  presented  here 
for  the  first  ttme,  and  therefore  may  not 
properly  be  eonslderedr  Buel,  Pryor  &  Daniel 
y.  St  Louis  &  S.  F.  By.  Co.,.  not  yet  officially 
reported,  163  Pac.  636. 

Defendant  further  contends  that  notwith- 
standing be  was  permitted  to  introduce  evi- 
dence and  prevail  in  the  trial  court  upon  a 
theory  of  defense  not  available  against  plain- 
tiff; yet  the  Judgment  In  his  favor  was  proper- 
ly rendered,  and  should  be  affirmed,  for  the 
reason  that  plaintiff  failed  to  establish  that 
notice  of  dishonor  of  the  notes  In  suit,  with- 
out 'Which  he  was  discharged  from  liability 
as  an  indorser,  was  given  him  as  required  by 
the  Negotiable  Instruments  Law,  and  upon 
tliis  phase  of  the  case  insists  that  the  court 
below  erred  in  overruling  his  demurrer  to 
plaintiff's  evidence. 

Under  the  rule  which  obtains  in  this  Juris- 
diction we  are  precluded  from  considering 
the  action  of  the  trial  court  in  this  regard. 

[4]  In  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Lew- 
is, 3d  Okl.  677,  136  Pac.  396,  it  is  held : 

"This  court  will  not  consider  whether,  on  th» 
trial  of  a  cause,  there  was  error  in  a  ruling 
against  defendant  in  error,  not  involved  in  any 
error  assigned  by  plaintiff  in  error,  in  the  ah- 
sence  of  a  cross-petition  in  error." 

And  in  the  body  of  the  opinion  it  is  said : 
"At  the  conclusion  of  the  evidence  the  trial 
court  sustained  a  demurrer  to  the  evidence  offer- 
ed for  the  purpose  of  showing  subsequent  illness 
resulting  from  the  cold  suffered  by  plaintiff 
while  in  the  waiting  room,  and,  by  the  instruc- 
tions  given  the  jury,  limited  h.ir  right  of  recov- 
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07  to  pain  and  anffering  experienced  by  her 
during  that  time;  bnt,  although  plaintiff  except- 
ed and  at  this  time  complains  of  this  action  of 
tlie  trial  court,  she  has  not*  filed  cross-assign- 
ment of  errors  here,  and  we  are  unable  to  con- 
sider whether  there  was  error  in  this  ruling." 

In  Hume,  Trustee,  t.  Brown  Shoe  Co.,  33 
Okl.  634,  126  Pac.  823,  It  Is  held : 

"Alleged  errors  committed  by  the  trial  court, 
of  which  defendant  in  error  complains  will  not 
be  considered,  but  held  to  be  waived,  where  no 
cross-petition  in  error  is  filed." 

And  iu  the  body  of  the  opinion  It  Is  said : 

"Counsel  for  defendant  seeks  to  present  in  bis 
brief  the  error  which  he  contends  the  court  com- 
mitted in  overruling  his  motion  striking  at  the 
service  had  in  this  case;  it  being  his  claim  that 
the  same  was  insufficient  to  secure  jurisdiction 
of  the  defendant,  and  that  the  judgment  render- 
ed herein  was  therefore  void.  No  cross-petition 
in  error  setting  forth  this  error  was  filed;  and, 
in  the  absence  thereof,  the  error  complained  of, 
if  any  existed,  cannot  be  considered,  and  will  be 
held  to  have  been  waived." 

"An  error  complained  of  by  a  defendant  in 
error  will  nut  be  considered  in  this  court  when 
he  fails  to  file  a  cross-petition  in  error." 

See  Hanna  t.  Barrett,  39  Kan.  446,  18  Pac. 
497.  See,  also,  Waterson  v.  Devoe,  18  Kan. 
223. 

Because  of  the  error  In  the  instructions 
submitted  to  the  Jury  the  Judgment  should  be 
reversed,  and  the  cause  remanded  for  a  new 
triaL 

PER  CURIAM.    Adopted  in  whole. 


FIRST  NAT.  BANK  OF  DALTON,  OHIO,  v. 

CUMMINGS.    (No.  8712.) 
(Supreme  Court  of  Oklahoma.    March  26, 1918.) 

(Syllaiui  by  ihe  Court.) 

1.  B11X8  AND  Notes  *=>330— Neootiabiutt 

— PUBCHASEB    AS    "InDOKSEE"— DEFENSES. 

When  a  payee  of  a  negotiable  promissory 
note  transfers  it  by  indorsing  thereon,  "For 
value  received  I  hereby  guarantee  payment  of 
the  within  at  maturity,  or  any  time  thereafter, 
with  interest  at  the  rate  of  eight  per  cent  per 
annum  uutil  paid  waiving  demand,  notice  o( 
nonpayment,  and  protest,"  the  purchaser  is  an 
indorsee  within  the  rule  protecting  an  innocent 
purchaser  of  such  paper  in  due  course  for 
value,  and  before  maturity  against  defenses  good 
between  the  original  parties. 

[Ed.  Note.— For  other  definitions,  see  Wolds 
and  Phrases,  Second  Series,  Indorsee.] 

2.  Case  Ovebruled. 

The  case  of  Ireland  et  aL  t.  H.  W.  Floyd, 
42  Okl.  609,  142  Pac.  401,  L.  R.  A.  1915C,  6U1, 
is  expressly  overruled. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Major  County; 
James  B.  Cullison,  Judge. 

Action  by  the  First  National  Bank  of  Dal- 
ton,  Ohio,  against  William  L.  Cummings. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Reversed  and  remanded,  with  instruc- 
tions to  set  aside  Judgment  and  to  grant  a 
new  trial. 

C.  B.  Wood,  of  Falrview,  and  D.  H.  Den- 
man,   of  Okmulgee,   for  plaintiff  in  error. 


Harry  Randall,  of  Fttirrlew,  for  defendant 
in  error. 

COLLIER,  0.  Tbia  is  an  action  brought 
by  the  plaintiff  in  error,  hereinafter  styled 
plaintiff,  against  the  defendant  in  error, 
hereinafter  styled  defendant,  and  other  per- 
sons who  were  not  served,  to  recover  upon 
a  promissory  note,  which  said  note,  and  the 
indorsement  thereon  is  as  follows,  to  wit: 

"$400.00.  Togo,  Okla.,  Nov.  25,  1909,  June  7, 
1911,  after  date,  for  value  received,  wo  jointly 
and  severally  promise  to  pay  to  Clyde  E.  Rudy 
or  order  four  hundred  and  no/100  at  the  Cleo 
State  Bank,  with  interest  at  8  per  cent,  per 
annum,  interest  payable  annually   from  date. 

"Oscar  G.  Peck. 

"William  L.  Cummings. 

"D.  C.  Cox. 

^'Dan  Robison. 

"H.  O.  Shroyer." 

Notary  Indorsement  on  face  uf  note: 
"Protested   for  nonpayment,   June  10,   1911. 
J.  E.  Green,  N.  P.  $2.00  $402.00  $402.00." 

Indorsement  on  back  of  said  note: 
"For  value  received  I  hereby  guarantee  pay- 
ment of  the  within  at  maturity,  or  any  time 
thereafter,  with  interest  at  the  rate  of  eight 
per  cent  per  annum  until  paid  waiving  demand, 
notice  of  nonpayment,   and   protest 

"[Signed]    Clyde  B.  Rudy." 

The  issues  were  tried  between  the  plain- 
tiff and  defendant  The  defendant,  Cum- 
mings, filed  an  amended  answer  in  which  he 
admitted  the  execution  of  the  note  sued  up- 
on, but  alleged  that  the  note  was  secured  by 
frand  and  false  representations.  He  also  al- 
leged that  the  note  was  given  in  part  pay- 
ment for  a  stallion.  Jointly  purchased  by  a 
number  of  persons,  and  that  it  was  agreed 
between  the  purchasers  and  the  agent  of  the 
seller  that  each  of  the  purchasers  should 
give  his  separate  note  for  bis  separate  sliare 
in  the  enterprise,  and  that  each  should  be 
liable  for  his  own  share  only ;  that  the  note 
sued  on  was  procured  by  an  agent  of  the 
payee  by  coming  to  his  house,  lit  up  by  a 
smoky  old  lantern,  misrepresenting  the  con- 
tents of  the  note,  reading  the  same  incor- 
rectly, and  that  by  reason  of  failing  eyesight 
and  the  smoky  old  lantern  defendant  could 
not  see  to  read  the  note.  A  failure  of  guar- 
anty In  the  sale  of  the  stallion  was  also  al- 
leged, and  evidence  admitted  tending  to  prove 
a  breach  of  warranty  in  the  sale  of  the  stal- 
lion for  which  the  note  sued  upon  was  given. 
The  plaintiff  replied  and  dented  all  the  ma- 
terial allegations  contained  !n  the  amended 
answer  of  the  defendant.  The  note  was  in- 
troduced in  evidence,  and  there  was  evidence 
that  the  bank  purchased  the  note  in  good 
faith,  in  due  course  of  business,  for  value, 
before  maturity.  Under  the  view  we  take 
of  the  case,  we  deem  It  unnecessary  to  set 
up  the  evidence  of  the  defendant  tending  to 
support  any  of  the  equities  set  up  by  him  in 
his  amended  answer. 

Among  other  instructions,  the  court  In- 
structed the  jury: 
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"No.  8.  The  jury  is  further  Instructed  that 
the  note  in  suit  is  nonnegotiable  and  that  the 
plaintiff  in  this  case  took  the  note  in  suit  (rum 
Clyda  E.  Ru'ly  subject  to  all  the  equities  and 
defenses  aKainnt  it,  in  favor  of  the  defendant, 
that  the  defendant  would  have  had  if  the  note 
had  remained  in  the  hands  of  the  said  Rudy, 
and  the  fact  that  the  note  is  nonnegotiable  was 
notice  to  the  plaintiff  of  such  equities  and  de- 
fenses." 

[1]  The  defendant  insists  that  the  indorse- 
ment on  the  back  of  the  note,  "For  value  re- 
ceived, I  hereby  guarantee  payment  of  the 
within  at  maturity,  or  at  any  time  there- 
after, with  interest  at  the  rate  of  eight  per 
cent  per  annum  until  paid,  waiving  demand, 
notice  (ft  nonpayment,  and  protest,"  Is  not 
such,  an  indorsement  as  to  shut  out  the  equi- 
ties of  the  original  makers  of  the  note. 

If  the  note  was  nonnegotiable  then  it  was 
subject  in  the  hands  of  the  plaintiff  to  the 
equities  of  the  maker  against  the  original 
payee,  and  such  equities  was  a  defense  to 
this  action.  On  the  other  band,  if  the  note 
was  negotiable,  and  plaintiff  acquired  the 
same  In  good  faith,  in  due  course  of  busi- 
ness for  value  before  maturity,  and  without 
notice  of  the  equities  of  the  defendant,  the 
defendant  could  not  avail  himself  in  this  ac- 
tion of  the  defenses  attempted  to  be  Inter- 
posed by  his  amended  answer.  It  therefore 
follows  that  the  controlling  question  in  the 
instant  case  is  as  to  the  negotiability  of  the 
note  sued  upon.  The  authorities  are  not  In 
harmony  upon  this  question. 

In  McNary  et  al.  v.  Farmers'  Nat  Bank, 
33  OkL  1,  124  Pac.  286,  41  L.  R.  A.  (N.  S.) 
1009,  Ann.  Cas.  1914B,  248,  it  is  held: 

"An  Indorsement  on  the  back  of  a  nonnego- 
tiable promissory  note,  which  reads :  'For  value 
received  I  hereby  guarantee  the  payment  of 
the  within  note  at  maturity,  or  at  any  time 
thereafter,  with  interest  at  the  rate  of 


per  cent  per  annum  until  paid.  Waiving  de- 
mand, notice  of  nonpayment,  and  protest,  as 
collateral'— signed  by  the  payee,  is  sufficient  to 
pass  the  title  to  the  paper." 

In  the  opinion  in  said  case  is  the  following 
from  the  opinion  in  Robinson  v.  lAlr,  81 
Iowa,  9: 

"It  is  insisted  that  the  writing,  on  the  back 
of  the  note,  as  follows :  'For  value  received,  we 
guarantee  the  payment  of  the  within  note,  and 
hereby  waive  demand,  and  notice  of  nonpay- 
ment'— does  not  amount  to  an  indorsement  of 
the  note,  and  does  not  express  an  intention  to 
convey  the  title  from  payees  to  plaintiff.  We 
confess  ourselves  unable  to  give  effect  to  the 
contract  of  guaranty  of  payment  and  waiver 
of  demand  and  notice,  it  the  payees  still  intend 
to  retain  the  title.  The  writing  simply  consti- 
tutes an  indorsement,  with  an  enlarged  liabil- 
ity." 

In  the  case  of  Kellogg  v.  Douglas  Co. 
Bank,  58  Kan.  43,  48  Pac.  687,  62  Am.  St 
Jtep.  506,  the  indorsement  reads: 

"For  value  received,  we  hereby  guarantee  pay- 
ment of  within  nnte  at  maturity,  waiving  de- 
mand, protest,  and  notice  of  protest." 

The  court  in  said  case  said: 

"The  indorsement  to  the  Chemical  National 
Bank  was  sufficient  It  was  placed  on  the 
back  of  the  note,  and,  while  it  was  a  guaranty 
of  payment,  it  wag  also  an  indorsement  of  the 
note.     The  guaranty  itself  woold  bo  aenseleaa 


and  wholly  inoperative,  unless  the  note  was 
transferred  by  ttie  payee  to  a  third  party.  Such 
indorsements  are  not  at  all  uncommon.  •  •  * 
This  was  both  a  guaranty  and  an  indorsement 
which  passed  a  full  title  to  the  note," 

Section  4682,  Revised  Laws,  reads: 

"In  the  case  of  an  assignment  of  a  thing  In 
action,  the  action  of  the  assignue  shall  be  with- 
out prejudice  to  any  set-off  or  other  defense  now 
allowed;  but  this  section  shall  not  apply  to  ne- 
gotiable bonds,  promissory  notes,  or  bills  of  ex- 
change, transferred  in  good  faith  and  upon  good 
consideration,  before  due." 

In  O.  S.  Maddox  t.  M.  T.  Duncan,  Supreme 
Court  of  Missouri  (Divisioa  Na  2)  143  Mo. 
613,  45  S.  W.  688,  41  L.  R.  A.  581,  65  Am.  St 
Rep.  678,  it  is  held: 

"One  who  writes  on  the  back  of  a  note  an  as- 
signment with  a  guaranty  of  payment  iji  an  iu- 
dorser." 

In  the  notes  of  U  R.  A.  (volume  C)  (N.  S.) 
661,  to  the  said  case  of  Frank  N.  Ireland  et 
al.  V.  H.  W.  Floyd,  42  Okl.  609,  142  Pac.  401, 
L.  R.  A.  1915C,  661,  we  find: 

"As  said  in  Hendrix  t.  Bauhard  Bros.,  133 
Oa.  473,  43  li.  R.  A  (N.  S.)  1028,  75  S.  B. 
588,  Ann.  Cas.  1913D,  688:  'On  the  subject 
of  indorsements  like  the  one  here  involved,  there 
are  two  conflicting  lines  of  authority.  On  the 
one  hand  it  has  been  held  by  the  Supreme  Court 
of  United  States  and  some  inferior  federal  courts 
and  by  the  courts  of  two  or  three  states,  that 
an  entry  of  a  guaranty  followed  by  the  signa- 
ture of  the  payee  on  the  back  of  a  nnte  pay- 
able to  order  does  not  amount  to  such  an  in- 
dorsement as  to  carry  title  and  cut  off  defens- 
es existing  against  the  payee.  *  •  *  The  rea- 
soning on  which  this  class  of  cases  is  based  is 
that  the  indorsement  is  not  in  blank,  but  is 
filled  up;  that  it  expresses  fully  the  contract, 
and  can  raise  no  implication  of  another.  Op- 
posed to  this  view  are  the  decisions  in  a  very 
large  number  of  states.  Numerically,  the  lat- 
ter class  of  decisions  greatly  preponderates, 
and  we  think  the  reasoning  on  which  they  are 
based  is  sounder  than  that  contained  in  the 
class  first  mentioned.'  And,  accordingly,  it  is 
held  In  this  case  that  an  Indorsement,  'For  val- 
ue received,  we  hereby  warrant  the  makers  of 
this  note  financially  good  on  execution.'  Writ- 
ten and  signed  by  the  payees  on  the  back  of  a 
promissory  note  payable  to  order,  which  they 
have  negotiated  and  delivered  for  value,  is  suf- 
ficient to  transfer  title  to  the  note;  and  If 
made  before  maturity  to  a  bona  fide  purchaser, 
without  notice  of  any  defense,  he  will  be  protect- 
ed from  all  defenses  which  the  maker  may 
have,  except  those  expressly  allowed  by  stat- 
ute." 

In  M.  W.  Dunham  v.  Peter  L.  Peterson  et 
al.,  5  N.  D.  414,  67  N.  W.  293,  36  L.  R.  A. 
232.  57  Am.  St  Rep.  556,  it  is  held: 

"When  the  payee  of  a  negotiable  promissory 
note  transfers  it  bv  Indorsing  thereon  a  guar- 
anty of  payment  the  purchaser  is  an  indorsee, 
within  the  rule  protecting  an  innocent  purchaser 
of  such  paper  for  value,  and  before  maturity, 
against  defenses  good  between  the  original  par- 
ties." 

In  said  case  of  M.  W.  Dunham  v.  Peter  L. 
Peterson  et  al.  supra,  the  authorities  pro  and 
con  upon  the  question  of  the  negotiability 
of  a  promissory  note,  which  has  been  in- 
dorsed as  the  note  upon  which  this  action  is 
predicated,  are  gathered  in  the  notes  to  said 
caa^  to  which  reference  la  made. 
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In  Kellogg  y.  Douglas  County  Bank  et  al., 
58  Kan.  43.  48  Pac.  587,  62  Am.  St  Eep.  686, 
It  la  held: 

"An  indorsement  made  on  the  back  of  prom- 
issory note  in  the  following  language:  'For 
value  received,  we  hereby  guarantee  payment  of 
within  note  at  maturity,  waiving  demand,  pro- 
test, and  notice  of  protest,'  signed  by  the  payee 
of  the  note,  is  a  commercial  indorsement  as  well 
as  a  guaranty  of  payment;  and,  the  note  being 
negotiable  in  form,  is  sufficient  to  pass  a  valid 
tide  to  the  paper  and  protect  an  innocent  pur- 
chaser thereof. 

In  Mangold  &  Glandt  Bank  t.  Utterback, 
160  Pac.  713,  L.  R.  A  1917B,  364,  It  la  held: 

"When  the  payee  of  a  negotiable  promissory 
note  transfers  It  by  indorsing  thereon:  'Pay- 
ment guaranteed.  Protests  waived' — the  pur- 
chaser is  an  'indorsee,'  within  the  rule  protecting 
an  innocent  purchaser  of  such  paper  for  value 
and  before  maturity  against  defenses  good  be- 
tween the  original  parties." 

In  said  last-named  case  Commissioner 
Matthews,  In  a  well-considered  opinion,  cites 
many  authorities  upon  the  question  at  bar, 
and  holds  that  notwithstanding  the  case  of 
Ireland  et  al.  t.  Floyd,  supra,  that  holds: 

"The  word  'For  value  received  I  hereby  guar- 
antee payment  of  the  within  note  and  waive  de- 
mand and  notice  of  protest  on  same  when  due,' 
written  on  the  back  of  a  note  by  the  payee,  do 
not  constitute  an  indorsement  and  transfer  in 
due  course,  but  constitute  a  mere  guaranty  of 
payment.  And  the  maker  of  such  note  is  en- 
titled to  make  the  same  defenses  against  same 
in  the  hands  of  the  holder  under  such  guaranty 
that  he  would  be  entitled  to  make  if  it  were  in 
the  hands  of  the  original  payee" 

— la  not  the  law,  and  Indirectly  overrules 
said  case  of  Ireland  et  aL  t.  Floyd,  supra. 

[2]  WWle  the  holding  in  Ireland  y.  Floyd, 
supra.  Is  supported  by  a  respectable  line  of 
authorities,  we  think  the  weight  of  authority 
and  the  best  reasoned  cases  are  against  the 
holding  in  said  case,  besides,  regardless  of 
what  may  have  been  held  in  other  Jurisdic- 
tions, the  weight  of  authority  in  this  Juris- 
diction (McNary  et  al.  y.  Farmers'  Nat.  Bank, 
supra,  and  Mangold  &  Glandt  Bank  v.  Utter- 
back,  supra)  is  thaf,  under  the  indorsement 
of  the  note  here  sued  upon,  the  note  was  a 
negotiable  note  and  the  defense  attempted  to 
be  Interposed  by  the  defendant  could  not 
legally  defeat  a  recovery  by  the  plaintiff, 
and  the  court  committed  reversible  error  In 
giving  said  Instruction  No.  8,  which  instruct- 
ed the  jury  "that  the  note  was  nonnegotiable, 
and  the  defendant  entitled  to  interpose  his 
equities  against  a  recovery  thereon."  The 
defendant  not  having  interposed  any  legal 
defense  to  the  action  was  entitled  to  Judg- 
ment upon  the  note  sued  upon.  The  case  of 
Ireland  v.  Floyd,  supra,  Is  hereby  expressly 
overruled. 

This  cause  Is  reversed  and  remanded,  with 
instructions  to  the  trial  court  to  set  aside 
the  Judgment  rendered  In  favor  of  the  de- 
fendant, and  to  grant  a  new  trial. 

PER  CURIAM.    Adopted  In  whole. 


(68  Okl.  88) 
In  re  FIRST  STATE  BAN*K  OF  OEXA- 
HOMA  CITI.    (No.  8844.) 

(Supreme  Court  of  Oklahonui.    Jan.  29,  1918. 
Rehearing  Denied  March  26, 1918.) 

(ByUabu*  'by  the  Oouri.) 
L  Taxation   «=»218  —  Exemptions— Goirsrr- 

TtmONAI,  PB0VISI0N& 

Sectioif  7  of  the  act  of  March  6,  1013  (Sess. 
Laws  1913,  p.  30),  making  depositors'  guaranty 
fund  warrants  Nontaxable  for  any  purpose 
whatsoever,"  is  not  repugnant  to  section  50,  art. 
5,  of  the  Constitution,  placing  an  inhibition  up- 
on the  Legislature  from  passing  laws  exempting 
property  from  taxation. 

2.  Taxation   ®=>218  —  Exemptions— CoNsn- ' 

TUTIONAI.  PBOVISIONS — "PbOPERTT." 

Section  50,  art.  5,  of  the  Constitution,  pro- 
hibiting the  Legislature  from  passing  laws  ex- 
empting any  property  within  the  state  from 
taxation,  except  sucll  as  is  named  in  section  6, 
art.  10,  was  not  intended  to  prohibit  the  Legis- 
lature from  exempting  warrants  issued  by  the 
state  banking  board,  pursuant  to  statutory  au- 
thorization, ui  aid  of  the  depositors'  guaranty 
fund.  Such  warrants  being  instrumentalities 
of  government  do  not  constitute  "property" 
within  the  meaning  of  the  constitutional  Umita- 
tion  against  exempting  property  from  taxation. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty.] 

3.  Appeal    and   ^Ebeob    «=>761,    1078(1)  — 
.   Beiefs— Review. 

The  primary  object  of  a  brief  ia  to  convey 
information  to  the  court.  This  cannot  be  dona 
without  clearly  stating  the  manner  in  which 
the  controverted  points  arose,  the  facts  which 
constitute  the  groundwork  of  the  legal  dispute, 
and  the  governing  propositions  of  law.  This 
codrt  is  not  required  to  examine  the  record  in 
search  of  prejudicial  errors  not  pointed  out  in 
compliance  with  its  rules,  or  to  decide  grave  and 
difficult  law  questions  not  urged  and  supported 
by  argument  and  the  citation  of  authorities 
where  possible. 

Error    from    District    Court,    Oklahoma 

County ;    Frank  Mathews,  Judge. 

Proceeding  instituted  for  the  correction  and 
adjustment  of  the  assessment  of  the  property 
of  the  First  State  Bank  of  Oklahoma  City 
for  the  year  1915.  From  a  Judgment  of  the 
district  court  reversing  an  order  of  the  coun- 
ty board  of  equalization  of  Oklahoma  coun- 
ty, the  board  brings  error.    Affirmed. 

Charles  B.  Selby,  Co.  Atty.,  and  Porter  H. 
Morgan,  Asst  Co.  Atty.,  both  of  Oklahoma 
City,  for  plaintiff  In  error.  Asp,  Snyder, 
Owen  &  Lybrand  and  George  B.  Rlttenbouse, 
all  of  Oklahoma  City,  for  defendant  In  error. 

SHARP,  0.  J.  [3]  The  one  assignment  of 
error  contained  In  the  brief  of  plaintUTs  In 
error  is  that: 

"The  lower  court  erred  in  reversing  the  action 
of  the  board  of  county  commissioners  sitting 
as  a  board  of  equalizaticm." 

The  assignment  Is  Insufficient  under  rule 
28  of  the  Supreme  Court  (47  Okl.  page  x, 
165  Pac.  Ix)  to  present  for  review  the  errors 
alleged  to  have  been  committed  by  the  trial 
court  By  It  we  are  not  Informed  In  what 
respect  the  trial  court  erred,  but  simply  that 
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It  did  err ;  neither  are  we  able  to  say,  from 
an  examination  of  the  record,  of  what  the 
error  consisted,  as  the  Journal  entry  is  in- 
complete and  obTlonsly  omits  a  portion  of  the 
findings  of  the  court,  as  well  as  the  conclu- 
sions based  thereon.  Aside  from  the  statute 
authorizing  the  issuance  of  the  depositors' 
guaranty  fund  warrants,  and  section  60,  art. 

5,  of  the  Constitution,  we  are  dted  to  no  au- 
thorities in  support  c^  the  contention  of  the 
plaintiff  in  error.  Questions  Involving  the 
proper  method  6f  taxation  of  state  banks,  or 
of  the  shareholders  therein,  as  well  as  of  the 
right  of  one  or  the  other,  to  a  deduction  from 
the  assessed  value  of  the  property  taxed  on 
account  of  corporate  ownership  of  public  se- 
curities; are  too  important  to  be  determined 
In  advance  of  a  full  discussion  upon  a  case 
properly  presented. 

(1,2]  Notwithstanding  the  failure  to  ob- 
serve and  comply  with  the  well-known  rule  of 
the  court  as  to  the  requisites  of  the  brief  of 
plaintiff  in  error,  we  believe  that  the  public 
Importance  of  the  question  of  the  taxability 
of  the  depositors'  guaranty  fund  warrants 
Is  such  that  the  court  should  decide  the  one 
and  only  question  briefly  considered  by  coun- 
sel for  plaintiff  In  error ;  that  Is,  the  power 
of  the  Legislature  to  exempt  from  taxation 
the  depositors'  guaranty  fund  warrants  is- 
sued by  the  state  banking  board  under  au- 
thority of  section  6,  c.  22,  of  the  act  of  March 

6,  1913  (Sess.  Laws  1913,  pp.  27-30),  and  by 
section  7  of  which  act  it  was  provided  that 
"said  warrants  shall  be  nontaxable  for  any 
purpose  whatsoever."  It  Is  urged  that  as 
section  50,  art.  6,  of  the  Constitution,  forbids 
the  Legislature  from  enacting  a  law  exempt- 
ing any  property  within  the  state  from  taxa- 
tion, except  as  otherwise  provided  in  the  Con- 
stitution, and  as  the  guaranty  fund  warrants 
do  not  come  within  the  terms  of  section  6, 
art.  10,  of  the  Constitution,  defining  what 
property  shall  be  exempted  from  taxation,  the 
act  is  repugnant  to  the  Constitution,  and  that, 
notwithstanding  the  legislative  intention  to 
exempt,  the  exemption  provision,  because  of 
the  constitutional  limitation,  must  falL 

The  general  question  of  the  power  of  the 
Legislature  to  exempt  public  securities  in  the 
form  of  bonds  from  taxation  was  involved 
and  decided  by  this  court  in  Re  Assessment 
First  National  Bank  of  Chlckasha,  160  Paa 
469,  L.  R.  A.  1917B,  294.  It  is  contended, 
however,  by  plaintiff  in  error,  that  the  deci- 
sion in  that  case  should  not  control  the  case 
at  bar.  The  Chlckasha  Case  involved  the 
taxability  of  state  public  building  bonds  au- 
thorized by  chapter  88  of  an  act  of  the  Leg- 
islature approved  KCarch  15, 1911  (Sess.  Laws 
1910-11,  pp.  194-199),  paragraph  7  of  which 
provided  that  the  bonds  so  Issued  should  be 
nontaxable  for  any  purpose.  In  that  case  we 
said  that: 

"The  proceeds  of  the  sale  of  the  bonds,  author- 
ized by  the  act,  were  to  be  used  by  the  state  for 
the  payment  of  the  construction  of  needed  chari- 
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table  and  penal  institntions  and  public  build- 
ings. Such  was  the  governmental  object  sought 
to  be  effected  by  the  issuance  and  sale  of  said 
bonds.  To  its  accomplishment  the  good  faith  of 
the  state  was  solemnly  pledged  to  safely  keep 
and  preserve  the  proceeds  of  the  sale  and  rental 
of  the  public  lands  of  the  state,  named  in  the 
act,  and  to  apply  said  proceeds  to  the  payment 
of  the  bonds  issued,  with  interest  thereon,  as 
the  same  matured.  It  was  necessary,  or  at 
least  so  considered,  that  the  credit  of  the  state 
be  employed  In  order  that  it  mi^ht  promptly  and 
faithfully  discharge  the  obligations  assumed  by 
and  resting  upon  it.  The  issuance  of  bonds  se- 
cured in  the  manner  provided  for  was  a  method 
usual  and  ordinary  of  using  the  state's  credit. 
When  a  state  issues  its  bonds  in  conformity  to 
law  in  order  to  raise'  money  to  accomplish  and 
carry  out  a  governmental  purpose,  the  Instra- 
ments  issued  oy  it  for  that  pturpose  are  instru- 
mentalities of  government.  Such  obligations 
constitute  the  means  resorted  to  by  the  state  to 
effectuate  the  powers  of  government.  In  the 
hands  of  the  purchasers  such  credits  may  be  the 
subject  of  taxation,  unless  because  of  some  sn- 
perior  intervening  right,  providing  the  intention 
to  tax  is  manifest.  Cases  involving  the  liabil- 
ity of  state  or  municipal  bonds  to  taxation  very 
generally  hold  that  laws  providing  for  the  impo- 
sition of  taxes  will  not  be  construed  to  authorize 
the  collection  of  a  tax  upon  such  bonds,  unless 
there  is  in  the  law  clear  language  that  such  was 
the  leglalative  intent.  The  statute  authorizing 
the  issuance  of  the  bonds,  it  must  be  remember- 
ed, in  terms  provided  that  they  should  be  non- 
taxable. The  pledged  immunity  on  the  part  of 
the  state  attacaed  in  the  act,  so  that  at  no  pe- 
riod of  time  were  the  bonds  subject  to  taxation." 

Bat  the  rule  there  Invoked  and  applied, 
it  would  seem,  is  decisive  of  the  case  at  hand, 
as  a  close  analysis  of  the  applicatory  prin- 
ciple will  disclose  Bach  Involves  the  concep- 
tion and  administration  of  a  comprehensive 
scheme  of  legislation;  the  instant  one,  the 
control  of  the  state  over  banks  organized  and 
doing  business  under  its  laws,  and  the  secur- 
ity afforded  depositors  therein;  and,  In  a 
sense,  the  business  public  generally.  In  the 
1913  act  is  found  express  authority  for  the 
Issuance  of  certlQcates  of  indebtedness  to  be 
known  as  "Depositors'  Guaranty  Fund  'War- 
rants of  the  State  of  Oklahoma,"  whenever 
the  depositors'  guaranty  fund  on  hand  should 
be  insufficient  to  pay  the  deposits  of  failed 
banks,  or  other  Indebtedness  properly  charge- 
able against  the  same,  in  order  that  the  bank- 
ing board  might  be  able  to  liquidate  the  de- 
posits of  failed  banks,  or  any  other  indebted- 
ness for  which  the  board  was  legally  liable. 
These  warrants  were  made  a  charge  and  lien 
not  only  upon  the  depositors'  guaranty  fund, 
when  collected,  but  a  lien  upon  the  capital 
stock,  surplus,  and  undivided  profits  of  each 
and  every  bank  operating  under  the  banking 
laws  of  the  state  to  the  extent  of  the  liability 
of  any  such  bank  to  the  guaranty  fund.  Au- 
thority was  conferred  upon  the  banking  board 
to  negotiate  or  otherwise  dispose  of  sndi 
warrants  at  not  less  than  i>ar  value  in  sudi 
manner  as  it  might  deem  fit  to  facilitate  the 
liquidation  of  failed  banks.  Power  was  also 
conferred  upon  trust  companies,  building  and 
loan  associations,  or  insurance  companies, 
organized  under  the  laws  of  the  state,  to 
invest  their  capital  and  surplus  In  such 
warrants;    also,  that  any  foreign  corpora- 
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tlon,  whldi,  under  the  laws  of  the  state,  was 
required  to  deposit  security  In  the  office  of 
the  state  treasurer.  In  order  to  do  business 
In  the  state,  might  deposit  guaranty  fund 
warrants  In  lieu  of  any  other  security  re- 
quired by  law  to  be  so  deposited.  Further, 
that  officers  having  charge  of  any  sinking  fund 
of  the  state,  or  any  county,  city,  town,  town- 
ship, or  school  district  thereof,  might  Invest 
the  sinking  funds  of  the  state  or  of  any  of 
the  enumerated  subdivisions  thereof,  in  war- 
rants issued  under  the  authority  of  the  act, 
and  that  said  warrants  should  constitute 
security  for  the  deposit  of  any  public  funds 
and  for  the  Investment  of  trust  funds: 

The  obvious  purpose  of  the  Legislature  In 
providing  for  the  Issuance  and  sale  of  the 
warrants  was  to  enable  the  banking  board  to 
liquidate  the  deposits  ot  failed  banks  and  to 
meet  Its  other  obligations  chargeable  against 
the  depositors'  guaranty  fund.  It  was  only 
when  such  fund  on  hand  was  insufficient  to 
pay  depositors  of  failed  banks,  or  other  in- 
debtedness chargeable  against  it,  that  the 
banking  board  had  authority  to  issue  the 
oertlQcates.  The  ultimate  object  of  the  leg- 
islative enactment  was  to  enable  the  banking 
Ix>ard  to  tiave  at  band  an  available  fund  out 
of  which  to  pay  any  indebtedness  for  which 
the  fund  was  liable.  By  such  means  public 
confidence  in  the  administration  of  the  state 
banking  law  in  Its  entirety  was  effectuated. 
The  act  of  December  17,  1907  (Laws  1907-08, 
a  6,  art  2),  followed  by  the  act  of  May  26, 
1908  (Laws  1907-08,  c.  6,  art.  1),  creating  the 
depositors'  guaranty  fund,  had,  in  Its  admin- 
istration during  the  formative  period  of  the 
state,  proven  a  severe  tax  upon  the  solvent 
banks  subject  to  its  provisions.  Not  only 
was  the  assessment  regularly  Imposed  deemed 
onerous,  but  provisions  were  made  for  addi- 
tional or  emergency  assessments  to  pay  the 
depositors  of  failed  banks.  When  it  was  as- 
certained that  the  amount  realized  from  the 
fixed  and  emergency  assessments  was  insuffi- 
cient to  pay  oCT  the  depositors  of  all  failed 
banks  having  valid  claims  against  the  deposi- 
tors' guaranty  fund,  the  state  banking  board 
was  authorized  to  Issue  and  deliver  to  each 
d^ositor  having  such  unpaid  deposits  a  cer- 
tificate of  Indebtedness  therefor  bearing  six 
per  cent,  interest.  Such  was  the  situation  in 
the  month  of  December,  1912,  and  to  which 
the  state  l>ank  commissioner,  in  transmitting 
to  the  Governor  his  third  biennial  report, 
called  attention.    The  letter  in  part  reads: 

"Within  the  first  few  months  of  my  adminis- 
tration (which  began  in  March,  1911),  the  fact 
was  disclosed  that  the  department  bad  many  in- 
solvent banks  on  band ;  some  of  which  it  was 
imperative  to  take  charge  of  and  liquidate  at 
once ;  others  should  have  been  liquidated  there- 
after, but  as  our  guaranty  law  provides  that  all 
depositors  shall  be  paid  at  once,  in  full,  there 
being  no  funds  on  hand,  and  our  banks,  as  a 
whole,  being  unable  to  stand  additional  exces- 
sive and  heavy  assessments,  the  department  was 
prevented  from  handling  them  in  the  proper 
manner  at  the  time.  Since  the  last  biennial  re- 
port the  banking  board  has  made  emergency  as- 
sessments amounting  to  1^  per  cent,  on  aver- 


age daily  deposits  of  all  banks.  This  levy  was 
made  to  take  up  oustanding  warrants  and  pay 
depositors  of  faded  banks." 

The  conditions  were  such  and  tiie  demands 
upon  the  guaranty  fund  so  large  In  amount 
that  its  administration  had  caused  the  law 
to  be  regarded,  in  some  quarters  at  least, 
with  disfavor,  and  had  made  its  successful 
administration  a  matter  of  much  difficulty. 
It  will  be  noted  that  at  the  following  ses- 
sion of  the  Legislature  the  act  was  passed 
authorizing  the  banking  board  to  issue  and 
provide  for  the  sale  of  certificates  of  indebt- 
edness to  be  known  as  depositors'  guaranty 
fund  warrants,  the  purpose  of  which  was  to 
effectuate  generally  the  laws  providing  for 
the  guaranty  of  bank  deposits,  and  at  the 
same  time  to  lessen,  so  far  as  might  safely 
be  done,  the  burden  upon  contributing  sol- 
vent state  banks. 

It  is  no  longer  open  to  question  that  tbe 
levy  and  collection,  under  state  statute,  of 
every  bank  existing  under  the  state  laws,  of 
an  assessment  based  upon  average  daily  de- 
posits for  the  purpose  of  creating  a  deposit- 
ors' guaranty  fund,  to  secure  the  full  repay- 
ment of  deposits  in  case  any  such  bank  be- 
comes insolvent.  Is  a  valid  exercise  of  the 
police  power,  or  that  the  police  power  of  the 
state  extends  to  the  regulation  of  the  bank- 
ing business.  Noble  State  Bank  r,  Haskell, 
22  Okl.  48,  97  Pac.  590 ;  Id.,  219  D.  S.  104. 
31  Sup.  Ct.  186,  55  L.  EJd.  112,  32  L.  R.  A. 
(N.  S.)  1062,  Ann.  Gas.  1912A,  487;  Lankford 
V.  Platte  Iron  Works,  235  U.  8.  461,  35  Sup. 
Ct.  173,  59  L.  Ed.  316.  As  much  may  be  said 
of  the  act  of  March  6,  1913,  authorizing  the 
issuance  of  certificates  of  Indebtedness  in  aid 
of  the  successful  canrying  out  of  the  law. 
The  latter,  as  well  as  the  former,  was  but 
the  valid  exercise  of  governmental  control 
over  banks  created  and  doing  business  un- 
der state  laws;  to  make  secure  the  main 
purpose  tliereof — that  of  protection  to  the 
depositor — by  providing  for  a  fund  with 
which  to  meet  its  requirements  when  need- 
ed, by  means  of  money  received  on  account 
of  the  sale  of  the  warrants.  As  in  Re  Assess- 
ment First  National  Bank,  supra,  the  pro- 
ceeds of  the  sale  of  the  bonds  was  to  be  used 
by  the  state  for  the  payment  of  the  coustn^c- 
tion  of  needed  penal  and  charitable  lusUtu- 
tious  and  public  buildings,  so  here  the  pro- 
ceeds of  the  sale  of  the  warrants  was  to  be 
used  by  the  banking  board,  a  branch  of  the 
executive  department  of  the  state,  for  the 
prompt  payment  of  depositors  in  failed  state 
banks  and  of  the  claims  properly  chargeable 
against  the  guaranty  fund. 

The  issuance  of  the  warrants  and  making 
them  a  charge  and  first  lien  uiwn  the  guar- 
anty fund  when  collected,  and  a  first  lien 
against  the  capital  stock,  surplus,  and  undi- 
vided profits  of  all  state  banks  to  the  ex- 
tent of  the  liability  of  such  banks  to  the 
fund,  was  a  practical,  and  time  has  proven 
a  wise,  solution  of  the  difficulty  of  which 
the  ttank  commissioner  complained.     In  Its 
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operation  It  empowered  the  banking  departr 
ment  to  raise  money  with  wbicb  to  meet  Its 
obligations  arising  under  the  law,  and  there- 
by enable  the  offlcers  of  the  board  to  carry 
on  and  perform  an  Important  governmental 
function.  In  such  situation  the  obligations 
issued  by  the  board  under  legislative  sanc- 
tion are  Instrumentalities  of  government. 
As  was  said  in 'the  Chlckasha  Bank  Case, 
"Such  obligations  constituted  the  means  re- 
sorted to  by  the  state  to  effectuate  powers 
of  government"  The  fund,  whether  consid- 
ered a  fund  of  the  state  or  under  the  man- 
agement of  the  state,  was  under  the  direct 
control  and  supervision  of  the  state  banking 
board.  The  purpose  of  Its  creation  was  to 
enable  the  board,  as  an  administrative  body, 
to  perform  the  great  and  central  purpose  of 
the  act — that  of  securing  depositors  in  failed 
state  banks  the  full  repayment  of  their  de- 
posits. The  warrants  so  issued  constituted 
au  instrumentality  of  the  state  adopted  and 
administered  under  its  laws,  when  the  exi- 
gency required,  and  in  the  furtherance  of 
its  general  policy  of  control  over  its  banking 
Institutions.  Such  instrumentalities  are  gen- 
erally exempt  from  all  taxation  by  the  state 
itself,  as  well  as  its  municipal  subdivisions, 
either  by  express  provisions  of  law  or  by 
implication.  Here  the  exemption  is  in  ex- 
press terms;  in  language  not  susceptible  of 
misunderstanding.  Constituting  instrumen- 
talities of  government  that  a  part  of  Its  laws 
might  be  efSdently  administered,  the  war- 
rants did  not  constitute  property  wiUiin  the 
meaning  of  the  constitutional  limitation 
against  exempting  property  from  taxation; 
hence  the  rule  announced  in  the  Chlckasha 
Bank  Case  is  applicable  and  conclusive  as 
to  the  power  of  the  state  to  exempt  the  war- 
rants from  taxation. 

At  the  time  the  bank  purchased  the  war- 
rants, its  vice  president  testified  that  he  was 
advised  by  the  then  Governor  that  the  war- 
rants were  exempt  from  taxation.  Also,  it 
appears  that  such  was  the  understanding  of 
the  bank  commissioner,  who,  in  an  official 
communication  to  counsel  for  the  bank,  call- 
ed attention  to  the  1913  act  providing  that 
such  warrants  should  bear  6  per  cent,  inter- 
est and  should  be  nonassessable  for  any  pur- 
poae.    His  letter  in  part  Is  as  follows: 

'"Accordingly,  state  banks  of  this  state  were 
advised  to  purchaae  said  warrants,  by  this  de- 
partment, as  a  safe,  conservative  investment, 
<tnd  free  from  taxation." 

The  power  of  the  Legislature  to  exempt 
Che  warrants  from  taxation  being  made  to 
appear,  it  follows  that  the  purchasers  of  such 
securities  are  entitled  to  rely  upon  the  let- 
ter of  the  statute  making  them  "nontaxable 
for  any  purpose  whatsoever."  The  exemp- 
tion from  taxation  clause  is  contained  in  the 
very  statute  that  gave  life  and  being  to  the 
-warrants,  and  upon  the  Inviolability  of  which 
the  purchasers  thereof  had  full  right  to  de- 
pend.   Noble  State  Bank  v.  Haskell,  supra; 


In  re  Assessment  First  National  Bank,  su- 
pra. 

As  to  how  state  banks  should  be  assessed 
and  as  to  the  right  of  such  banks,  acting  ei- 
ther for  themselves  or  for  their  stockholders, 
to  deductions  from  the  value  of  their  tax- 
able property  on  account  of  the  corporate 
ownership  of  such  warrants,  we  express  no 
opinion,  and  nothing  contained  herein  shall 
be  construed  as  decisive  of  either  proposi- 
tion. These  important  questions  will  only 
be  passed  upon  when  properly  raised  in  this 
court  and  submitted  In  conformity  to  the 
court  rules.  That  in  the  Instant  case  the 
result  may  be  to  sustain  the  trial  court's  ac- 
tion directing  the  deduction  on  account  of 
the  ownership  of  the  warrants  will  not  af- 
ford grounds  for  a  different  conclusion.  In 
such  situation  we  must  for  the  time  indulge 
the  presumption  that  the  trial  court  correctly 
decided  the  law  in  these  respects. 

The  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concur. 


HART-PARR  CO.  T.  THOJ1A8.    (No.  8056.) 

(Supreme  Court  of  Oklahoma.    March  12,  1918. 

Rehearing  Denied  April  9,  1918.) 

(Syllaitu  ly  the  Court.) 

1.  P1.KADIN0    ®=9207— Genebal   Dbmubbek— 
MisJOiNDEB  OF  Causes  of  Action. 

A  general  demurrer  does  not  go  to  a  mis- 
joinder of  causes  of  action,  and  in  order  to  at- 
tack a  misjoinder  of  causes  of  action,  a  demur- 
rer for  such  misjoinder  must  be  interposed. 

2.  Appeal  and   Ebrob  <S=»171(3)— Review— 
Thkobt  or  Case  Below. 

Where  a  petition  is  filed  in  an  action  for 
damages  for  breach  of  warranty  in  the  sale  of 
machinery,  and  there  are  also  sufficient  aver- 
ments in  the  petition  upon  which  to  predicate 
rescission,  and  said  petition  is  not  demurred  to 
on  the  ground  of  misjoinder  of  causes  of  action, 
and  the  court  announces  that  the  case  will  be 
tried  upon  the  issue  of  rescission,  and  no  ob- 
jection is  made  thereto,  and  the  case  is  tried 
upon  such  issue,  on  appeal  to  this  court,  thia 
court  will  not  entertain  a  contention  that  said 
cause  is  tried  without  the  issue  joined. 

3.  Appeal  and  Ebbob  «=5l71(l)— Theobt  of 
Case  Below— Effect. 

Where  a  party  tries  his  case  upon  one 
theory  without  objection,  he  will  not  be  heard, 
on  appeal,  to  urge  a  different  theory  of  the 
case  than  the  one  on  which  it  was  tried. 

Commissioners'  Opinion,  Division  No.  1. 
Krror  from  District  Court,  Woods  County; 
W.  C.  Crow,  Judge. 

Replevin  by  the  Hart-Parr  Company 
against  A  N.  Thomas.  Judgment  for  de- 
fendant, motion  for  new  trial  overruled,  and 
plaintiff  brings  error.    Affirmed. 

H.  A.  Noah,  of  Alva  (Chester  I.  Long,  and 
Austin  M.  Cowan,  both  of  Wichita,  Kan.,  of 
counsel),  for  plaintiff  in  error.  L.  T.  Wil- 
son, of  Alva,  and  J.  N.  Tlncher,  of  Medicine 
Lodge,  Kan.,  for  defendant  in  error. 

COLLIER,  0.  This  Is  an  action  in  replev- 
in, brought  by  the  plaintiff  in  error,  here- 
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inafter  styled  plaintiff,  against  tbe  defend- 
ant In  error,  hereinafter  styled  defendant, 
^sed  upon  notes  and  mortgage  given  for-  the 
purchase  of  threshing  machinery,  purchased 
by  tbe  defendant  from  the  plaintiff.  The 
defendant  answered  and  filed  a  cross-peti- 
tion, praying  for  damages  of  $1,000  for  the 
breach  of  a  warranty  In  said  machinery,  and 
tendered  in  tbe  pleadings  delivery  of  all  of 
the  property  sued  for,  except  an  engine, 
which  was  not  purchased  from  tbe  plaintiff, 
and  upon  which  the  mortgage  was  given  in 
addition  to  said  threshing  machinery  pur- 
chased from  the  plaintiff.  The  plaintiff  de- 
murred to  the  answer  and  cross-action,  up- 
on the  ground  "that  the  same  failed  to  state 
facts  sufficient  to  constitute  a  defense  or  to 
sustain  an  action,"  which,  demurrer  was 
overruled  and  exception  saved.  Thereupon 
plaintiff  filed  reply  to  said  answer  and  cross- 
petition,  denying  the  allegations  thereof. 
Upon  a  statement  by  the  court  that  tbe  par- 
ties differed  on  tbe  law  as  to  what  issue 
should  be  submitted  in  the  cause,  it  was 
claimed  by  the  defendant  that  be  was  en- 
titled to  rescind,  and  It  was  then  announced 
by  the  court  that  that  issue  would  be  sub- 
mitted, and  to  this  announcement  of  tbe 
court  plaintiff  did  not  object.  Tbe  court  and 
counsel  having  consulted,  the  cause  proceed- 
ed, and  was  tried  as  one  for  rescission. 

The  evidence  is  exceedingly  voluminous, 
and  we  do  not  deem  it  necessary  to  recite  it 
in  detail.  Tbe  undisputed  evidence  is:  That 
tbe  machinery  in  question,  except  tbe  engine 
which  belonged  to  tbe  defendant,  was  pur- 
chased from  the  plaintiff  under  a  guaranty 
as  to  its  efficiency;  that  the  defendant  paid 
freight  thereon  in  the  sum  of  $90;  that 
shortly  after  commencing  threshing  opera- 
tions, tbe  defendant  complained  to  the  plain- 
tiff of  the  failure  of  .the  machinery  to  meet 
the  guaranty,  and  thereupon  an  agent  of  the 
plaintiff  was  sent  out  to  endeavor  to  prop- 
erly adjust  and  cause  tbe  machinery  to  meet 
the  guaranty.  It  was  also  shown  by  uncon- 
tradicted evidence  that  the  value  of  the  en- 
gine included  In  the  mortgage,  which  was 
not  purchased  'from  tbe  plaintiff,  but  was 
owned  by  tbe  defendant,  was  |1,000.  The 
execution  of  tbe  notes  and  mortgage,  the  ba- 
sis of  this  action,  was  admitted  by  the  de- 
fendant, and  that  the  notes  given  for  said 
threshing  machinery  had  not  been  paid.  It 
was  also  in  evidence,  and  undenled  by  the 
plaintiff,  that  all  of  said  threshing  machin- 
ery purchased  from  tbe  plaintiff,  and  said 
engine,  had  been  seized  and  disposed  of  by 
the  plaintiff.  The  evidence  was  in  conflict 
as  to  whether  or  not  tbe  machinery  came 
up  to  the  warranty,  as  to  whether  or  not  the 
action  of  the  plaintiff  through  its  agents  was 
such  as  to  waive  a  return  of  tbe  machinery 
by  tbe  defendant  to  the  plaintiff,  and  wheth- 
er or  not  the  plaintiff,  prior  to  the  com- 
mencement of  this  action,  tendered  a  return 
of  said  property  to  the  plaintiff.    There  were 


Tery  many  objections  to  the  admtssioti  and 
exclusion  of  evidence,  to  which  proper  ex- 
ceptions  were  saved. 

Tbe  court,  among  other  Instructions,  gave 
instruction  No.  S,  which  was  duly  excepted 
to,  and  which  reads: 

"You  are  instructed  that  In  order  to  entitle 
the  defendant  to  a  cancellatioD  of  the  notes  and 
mortgage  sued  upon,  it  was  necessary  for  him 
to  make  a  tender,  that  is,  a  return  of  the  prop- 
erty, or  an  offer  to  so  return  said  property  to 
the  plaintiff  or  its  authorized  agent,  within  a 
reasonable  time  after  the  discovery  of  the  de- 
fects complained  of,  if  there  were  such  defects, 
and  be  did  not  do  this,  and  therefore  unless  yon 
find  from  a  preponderance  of  the  evidence  tliat 
the  actions  and  conduct  of  the  plaintiff  were 
such  as  to  relieve  the  defendant  of  the  necessity 
of  making  a  return  of  said  property;  and  in 
this  connection  you  are  instructed  that  if  yon 
find  from  a  preponderance  of  the  evidence  that 
the  defendant  within  the  time  stated  in  the 
warranty  contract  notified  the  plaintiff  of  al- 
leged defects  in  said  machinery,  and  that  there- 
after the  plaintiff  sent  its  agent  to  remedy  the 
defects  alleged  to  be  in  said  machinery;  and  if 
you  further  find  from  a  preponderance  of  the 
evidence  that  the  said  agent  did  not  remedy  the 
alleged  defect,  but  represented  and  held  out  to 
the  defendant  that  said  machinery  could  be 
fixed,  and  directed  him  to  wait  for  the  company 
to  fix  the  same;  and  if  you  further  find  from  a 
preponderance  of  the  evidence  that  tbe  defend- 
ant relied  upon  said  promise  to  cure  said  defect, 
if  there  were  any,  in  said  machinery,  and  for 
that  reason  did  not  return  the  machinery — then 
your  verdict  should  be  for  the  defendant,  and 
you  should  fix  the  amount  of  his  recovery  at  the 
reasonable  market  value  of  the  traction  engine 
at  the  time  it  was  seized  by  the  plaintiff,  togeth- 
er with  the  amount  of  freight  paid  by  the  de- 
fendant, the  amount  of  the  freight  not  to  exceed 
the  sum  of  ?90." 

The  plaintiff  requested  the  giving  of  ttie 
following  instructions: 

"The  court  instructs  the  jury  that  the  defend- 
ant can  only  recover  under  the  terms  of  the 
Sarranty  upon  which  the  separator  was  bought 
he  has  made  a  legal  tender  of  the  property 
back  to  the  plaintiff  by  a  preponderance  mere- 
of  that  be  did  make  such  tender  before  he  had, 
by  his  acts,  accepted  tbe  machine;  that  he  can- 
not recover  anything  against  the  plaintiff,  bat 
your  verdict  must  be  for  the  plaintiff  in  the  full 
amount  of  his  claim. 

"The  court  instructs  the  Jury  that  the  defend- 
ant had  ten  days  in  which  to  give  notice  of  his 
dissatisfaction  with  the  machine  in  qnestion; 
and,  unless  you  find  by  a  preponderance  of  tbe 
evidence  that  he  not  only  did  give  such  notice, ' 
but  also  after  the  visit  of  the  expert  Newby  gave 
new  notice  of  his  dissatisfaction,  then  you  most 
find  for  the  plaintiff. 

"The  court  further  instructs  the  jury  that  if 
you  find  from  the  evidence  that  the  defendant, 
on  the  l.Sth  day  of  July,  1915,  notified  the 
plaintiff  that  he  had  then,  smce  commencing  his 
run  with  the  machine  in  question,  threshed  20.- 
000  bushels  of  wheat,  and  had  contracted  2,000 
acres  additional,  and  expected  to  have  a  good 
run,  the  defendant  cannot  be  heard  to  say  there- 
after that  he  had  not  accepted  the  machine  in 
question,  and  your  verdict  should  be  for  the 
plaintiff. 

"The  court  instructs  the  jury  that  the  defoid- 
ant  admits  all  the  material  allegations  of  tba 
plaintiff's  petition  to  be  true,  and  thereby  as- 
sumed the  burden  of  proving  by  a  preponderance 
of  the  evidence,  not  only  that  the  machine  in 
question  worked  badly  or  was  defective,  but  also 
that  he  himself,  and  not  some  other  person  or 
persona  was  thereby  injured  and  damaged." 
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The  court  refused  to  give  said  requested 
Instructions,  and  the  plaintiff  severally  ex- 
cepted to  such  action  of  the  court. 

The  jury  returned  a  verdict  in  favor  of 
the  defendant  in  the  sum  of  $1,090,  to  which 
plaintiff  excepted.  Plaintiff  made  timely  mo- 
tion for  a  new  trial,  which  was  overruled 
and  judgment;  entered  on  the  verdict,  to 
which  the  plaintiff  duly  excepted,  and  to  re- 
verse said  judgment  prosecutes  this  appeal. 

[1]  A  general  demurrer  to  the  petition  does 
not  raise  the  question  of  misjoinder  of  causr 
es  of  action,  and  the  court  did  not  err  in 
overruling  ttie  general  demurrer  to  the  an- 
swer and  cross-petition.  In  order  to  raise  a 
question  of  misjoinder  of  actions  a  i)etltton 
must  be  demurred  to  upon  that  special 
ground.  Subsection  fi,  section  4740,  Revised 
Laws. 

[4]  We  are  of  the  opinion  that  the  aver- 
ments of  the  plaintiff  are  sufficient  to  sus- 
tain an  action  for  damages,  and  also  for  an 
action  for  rescission.  It  is  a  settled  propo- 
sition of  law  that  where  a  breach  of  warran- 
ty occurs  In  the  sale  of  property,  the  pur- 
chaser has  two  remedies.  He  may  retain  the 
property  purchased  and  bring  action  for 
damages,  or  he  may  bring  an  action  for  re- 
scission, but  be  cannot  prosecute  the  two 
Inconsistent  actions  at  once. 

"Where  a  machine  is  sold  accompanied  by  a 
warranty  as  to  fitness,  and  the  machine  deliv- 
ered, and  part  of  the  purchase  pri<;e  paid,  on 
failure  of  the  warranty  the  purchaser  has  two 
remedies  at  hia  election:  He  may  keep  the  ma- 
chine and  recoup  or  recover  in  damages  the 
difference  between  the  price  agreed  to  be  paid 
and  the  actual  value  of  the  machine,  together 
with  a  fair  compensation  for  the  loss  incurred 
by  an  effort  in  good  faith  to  use  it  for  the  pur- 
pose warranted;  or  he  may  promptly  return  the 
machine  as  soon  as  he  discovers  the  defects, 
and  recover  the  consideration  paid,  or  offer  to 
restore  the  same  on  condition  that  the  seller 
ahall  return  all  received  by  him."  D.  M.  Os- 
borne &  Co.  V.  Fritz  Waither,  12.0kl.  20,  69 
Pac.  953. 

"The  bnyer  may  not  pursue  two  inconsisteDt 
remedies.  If  he  choose  to  exercise  the  specdal 
remedy  by  returning  the  article  to  the  seller,  he 
is  then  confined  to  a  recovery  of  the  purchase 
money  paid,  and  cannot  maintain  an  action  to 
recover  damages  for  a  breach  of  the  warranty," 
80  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  197. 

"The  buyer  of  a  machine  may,  on  finding 
that  it  is  not  as  warranted,  rescind  the  sale  and 
recover  the  price,  or  be  may  retain  it  and  re- 
cover the  damages  sustained;  but  he  may  not 
Oie  both  remedies  at  the  same  time."  Blake- 
erford  Farms  Co.  v.  Holt  Mfg.  Co.,  70 
Wash.  192,  126  Pac.  418. 

"The  purchaser  of  a  machine,  on  finding  that 
it  is  not  as  warranted,  may  refuse  to  accept, 
rescind  the  sale,  and  recover  what  he  has  paid 
on  the  price,  or  retain  the  machine  and  set  off 
against  the  price  such  damages  as  naturally 
result  from  the  breach  of  warranty,  though  he 
may  not  pursue  both  remedies  simultaneously." 
Houaer  &  Haines  Mfg.  Co.  v.  McKay,  53  Wash. 
837,  101  Pac.  894,  27  L.  R.  A.  (N.  S.)  925. 

[2,1]  Had  proper  objection  been  made 
wben  it  was  announced  by  the  court  that  the 


cause  would  be  tried  upon  the  issue  of  re* 
scissIoQ,  and  proper  pleading  filed  setting  up 
an  estoppel  to  have  rescission  after  bringing 
an  action  for  damages,  we  are  of  the  opin- 
ion that  the  overruling  of  such  objection  and 
the  trial  of  the  cause  ui)on  the  issue  of  re- 
scission would  have  been  prejudicial  error, 
but,  no  objection  having  been  made  by  plain- 
tiff to  a  trial  of  the  cause  upon  the  issue  of 
rescission,  and  the  trial  having  been  upon 
that  issue.  It  comes  too  late  upon  appeal  to 
raise  objections  as  to  the  issue  upon  which 
the  <»8e  was  tried.  Having  tried  the  case 
upon  one  theory,  the  defendant  is  bound 
thereby,  and  cannot  question  the  same  ou 
appeal.  Border  v.  Carrablne,  24  Okl.  609, 
104  Pac.  906;  Wallace  v.  Killian,  40  Okl.  631, 
140  Paa  162;  Brlsley  v.  Mahaffey,  167  Pac. 
984. 

"A  party  is  bound  in  the  appellate  court  as 
to  the  nature  and  form  of  the  action  by  the 
theory  upon  which  it  was  tried  in  the  court  be- 
low." J.  R.  Watkins  Med.  Co.  of  Winona, 
Minn.,  v.  Coombes,  166  Pac.  1072. 

Two  Inconsistent  causes  of  action  are  in- 
volved in  one  count,  but,  no  objection  having 
been  made  to  the  trial  of  the  cause  as  one  of 
rescission,  this  court  will  not  review  such 
pleading ;  action  of  the  plaintiff  having  waiv- 
ed the  sama 

We  have  carefully  examined  the  objections 
to  the  admission  and  exclusion  of  evidence, 
and  are  unable  to  say  that  the  action  of  thi 
court  thereon  was  prejudicial  error. 

We  have  duly  considered  the  iijistmctions 
of  the  court  to  which  exception  was  saved ; 
and,  while  it  may  be  that  it  is  not  quite  as 
definite  as  it  might  have  been  upon  the  que»- 
tion  of  the  breach  of  warranty,  yet,  when 
taken  into  consideration  with  the  entire  in- 
structions of  the  court,  we  are  unable  to  see 
that  the  giving  of  such  instructions  worked 
a  mi^arrlage  of  justice. 

We  have  carefully  reviewed  the  requested 
instructions  of  the  plaintiff  which  were  re- 
fused by  the  court,  and  we  think  the  court 
did  not  commit  reversible  error  in  refusing 
to  give  either  one  of  said  requested  instruc- 
tions. 

[S]  Where  thei«  Is  evidence  reasonably 
tending  to  support  a  verdict,  though  the  evi- 
dence is  in  conflict,  and  the  issues  are  sub- 
mitted under  proper  instructions  of  the  court, 
and  the  verdict  of  the  jury  Is  approved  by 
the  trial  court,  as  in  the  Instant  case,  this 
court  will  not  disturb  the  verdict  Din  v. 
Malot,  167  Paa  219;  Bartlesvllle  Zinc  Go.  v. 
James,  166  Pac.  1054;  City  of  Eufaula  t. 
Okla.  Corrugated  Steel  and  Iron  Co.,  166  Pac 
881. 

This  cause  is  affirmed. 

PER  CURIAM.    Adopted  In  whole. 
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ST.  LOUIS  &  S.  p.  R.  CO.  T.  STACY. 
(No.  6376.) 

(Supreme  Court  of  Oklahoma.    March  21,  1916. 
On  Rehearing,  March  26,  1918.) 

(Syllaius  by  the  Court.) 

1.  Cabriebs  <S=>282,  304(1)  —  Persons  on 
Platform  or  Station  —  Invitation — "In- 
vitee"—"Babe  LlOENSEK." 

A  person  who  goes  upon  the  platform  of 
a  common  carrier  to  accompany  friends  and  ac- 
quaintances to  trains  upon  which  they  are  about 
to  depart,  or  who  goes  to  such  station  to  at- 
tend in  some  proper  way  to  the  shipment  of  a 
corpse,  is  upon  such  premises  by  implied  invita- 
tion, but  a  person  who  goes  to  see  the  shipment 
of  a  corpse  and  is  not  interested  in  the  manner 
of  such  shipment,  but  is  actuated  by  curiosity, 
is  a  "bare  licensee." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Invitee; 
Licensee.] 

2.  Cabbiebb  <S=32S2,  304(1)  —  Persons  on 
Plaiform  of  Rahwat  Station— "Invitee" 
— "Babe  Licensee." 

A  person  who  goes  upon  the  premises  of  a 
carrier  by  implied  invitation,  by  abandoning  the 
original  purpose  which  implies  such  invitation, 
and  by  going  through  curiosity,  or  for  their  own 
pleasure,  upon  a  part  of  the  carrier's  platform, 
where  the  original  purpose  would  not  have  tak- 
en such  person,  may  thereby  change  their  statu<< 
from  that  of  an  "invitee"  to  ^at  of  a  "bare  li- 
censee." 

3.  Appeai.  and  Ebbob  <S=3207— Ivfbopeb  Rb- 

UARKS  of  CJOUNSEL-^BJEOnON  AND  EXCKP- 

,  HON. 

In  order  to  preserve  for  consideration  by  this 
court  improper  remarks  of  counsel,  it  is  only 
necessary  to  seasonably  object  thereto,  and,  if 
the  objection  be  overruled,  to  except  to  the  rul- 
ing. It  is  not  necessary  to  request  the  court 
to  admonish  the  jury  in  regard  to  such  remarks. 

4.  Appeal  and  E^bsob  <S=3l060(l)— Tbial  €=> 
133(1)  —  Habmless  Ebbob  —  Rehabks  or 
Counsel. 

Remarks  of  counsel  examined,  and  held  prej- 
udicial. Further  held  that  it  was  error  upon 
the  part  of  the  trial  court  to  refuse  and  neglect 
to  sustain  an  objection  to  such  remarks,  and  to 
neglect  to  properly  admonish  the  jury  °in  re- 
gard thereto. 

On  Rehearing. 

6.  Cabbibbs  #=a304(l)— Persons  on  Pbekises 
— Implied  Invitation — "'Invitee." 
A  person  who  goes  upon  the  platform  of 
a  railway  station  to  accompany  friends  and 
acquaintances  to  a  train  upon. which  they  are 
about  to  depart  as  passengers,  and  to  attend 
in  some  proper  way  the  shipment  of  a  deceased 
person,  a  relative  of  the  passenger  and  an  old 
friend  of  the  plaintiff,  whom  the  ^passenger  is 
takinj;  to  another  state  for  burial,  is  upon  such 
premises  by  implied  invitation  of  tbo  railway 
company. 

6.  Cabbiees  <3=304(2)— Persons  on  Pbeuises 
— Invitees — Care  Required. 

A  railway  company  owes  such  invitee  the 
duty  of  using  ordinary  care  to  keep  in  a  rea- 
sonably safe  condition  all  portions  of  its  plat- 
form to  which  he  would  naturally  or  ordinarily 
be  likely  to  go. 

7.  Cabbiebs  «=»320(29)  —  Invitee's  Dbb  of 
Platform— Question  fob  Jurt. 

Whether  the  place  on  the  platform  whtse 
the  plaintiff  was  injured  was  a  place  where 
she  would  naturally  or  ordinarily  be  likely  to  go 
is  a  question  of  fact  for  the  jury. 


Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  Betty  Alexander,  reviewed  aft- 
er appeal  in  tbe  name  of  Irving  Stacy,  tier 
administrator,  against  tbe  St  Louis  &  San 
Francisco  Railroad  Company,  for  personal 
injuries.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed,  and  remanded 
for  new  trial. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  B.  A. 
Klelnschmldt  and  Fred  E.  Suits,  botb  of 
Oklahoma  City,  for  plaintiff  in  error.  B.  B. 
Blakeney  and  J.  H.  Mazey,  botb  of  Tulsa, 
for  defendant  In  error. 

BURFORD,  C.  The  facts  depended  npwi 
for  a  recovery  In  this  case,  as  alleged  by  the 
plaintiff,  were  substantially  as  follows:  Bet- 
ty Alexander,  tbe  plaintiff,  was  an  old  friend 
of  a  Mrs.  Gossett  and  of  her  mother.  The 
mother  died,  and  transportation  for  the 
corpse  over  the  lines  of  tbe  defendant  from 
Davenport,  Okl.,  was  arranged.  A  son  of 
Mrs.  Gossett  one  Granby  Hazelrigg,  was  to 
accompany  tbe  body  on  the  Journey.  Mr& 
Alexander,  by  Invitation  of  Mrs.  Gossett,  ac- 
companied her  to  tbe  defendant's  depot  at 
Davenport,  to  meet  tbe  train  upon  which  tbe 
corpse  was  to  be  shipped.  This  train  arrived 
a  little  after  7  o'clock  In  the  evening  at  a 
time  of  year  when  It  was  dark  at  that  hour. 
After  bidding  good-bye  to  Eazelrigg,  afto* 
tbe  arrival  of  the  train,  Mrs.  Alexander  start- 
ed forward  to  where  the  corpse  was  being 
loaded  Into  tbe  baggage  car,  and  In  doing  so 
stumbled  over  a  p^lece  of  gas  pipe  lying  on 
tbe  ground,  and  fell  against  the  handle  of  a 
baggage  truck,  standing  on  tbe  platform, 
which  ,handle  was  down.  She  fell  to  tbe 
ground,  fracturing  her  hip  and  spraining  ber 
ankle.  Tbe  presence  of  tbe  gas  pipe,  the 
fact  that  tbe  handle  of  tbe  truck  was  down, 
and  that  the  platform  was  not  properly  light- 
ed, are  alleged  as  negligence.  The  defendant 
answered  by  a  general  denial  and  pleaded 
contributory  negligence.  Tbe  evidence  was 
conflicting  as  to  the  lighting  of  tbe  platform. 
There  was  some  evidence  tending  to  show 
negligence  In  this  regard.  The  only  evidence 
In  regard  to  the  gas  pipe  was  that  of  Mrs. 
Alexander,  who  did  not  testify  that  she  saw 
any  such  pipe,  but  that  she  stepped  upon 
something  round,  which  turned  under  her 
foot  and  that  of  J.  L.  Robinson,  a  brother- 
in-law,  who  testified  that  he  found  a  piece 
of  gas  pipe  near  the  truck  handle  early  npon 
the  morning  following  tbe  accident  None  of 
tbe  witnesses  present  tbe  night  of  the  acci- 
dent— and  there  were  many — saw  any  such 
pipe.  The  only  evidence  of  negligence  In  re- 
gard to  the  truck  handle  Is  that  It  was  down, 
and  plaintiff  stumbled  over  it  The  evidence 
upon  the  part  of  the  defendant  showed  with- 
out contradiction  that  its  employe  had  hook- 
ed up  tbe  handle  when  tbe  truck  was  last 
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used,  that  It  was  bo  hoo&ed  np  shortly  before 
tbe  train  arrived,  and  that  there  were  aotne 
boys  playing  about  the  truck  about  the  time 
tbe  train  came  in.  Tbe  undisputed  evidence 
further  showed  that  Mrs.  Alexander  left  Mrs. 
Gossett,  at  whose  invitation  she  had  come 
and  who  was  herself  not  a  prositective  pas- 
senger, bade  good-bye  to  Hazelrigg,  and  then 
went  toward  the  baggage  car  to  see  the 
corpse  loaded;  that  this  duty  was  being  at- 
tended to  by  the  regular  pallbearerv,  that 
the  coaches  for  white  passengers  stopped 
west  of  the  waiting  room  while  the  truck  was 
east  of  the  waiting  room  in  a  sort  of  alcove 
formed  by  the  bay  window  of  the  depot  and 
an  inclined  runway  to  the  frelghthouse;  that 
there  was  ample  passageway  between  the 
truck  and  the  train,  but  that  plaintiff  chose 
to  go  between  the  truck  and  the  depot,  and 
in  80  doing  stumbled  over  the  truck  handle 
and  was  injured.  There  was  conflict  In  the 
testimony  as  to  the  location  of  the  truck,  the 
witnesses  for  the  defendant  placing  It  44 
inches  from  the  depot  while  those  for  plain- 
tiff placed  It  further  out  in  tbe  platform. 

[1,2]  Under  this  state  of  facts  it  is  urged 
that  it  was  error  for  the  trial  court  to  re- 
fuse to  instruct  a  verdict  for  defendants. 
In  our  Judgment  there  is  no  reasonable  evi- 
dence supporting  tbe  allegation  of  negligence 
in  leaving  tbe  truck  handle  down.  It  Is  not 
a  case  where  the  maxim  res  ipsa  loquitur  ap- 
plies, especially  in  view  of  the  defendant's 
undisputed  evidence  as  to  the  condition  of 
tbe  handle  shortly  before  the  accident  Tbe 
evidence  in  relation  to  the  gas  pipe,  though 
perhaps  sufficient  to  go  to  the  Jury,  is  far 
from  convincing.  There  is  evidence  of  negli- 
gence in  relation  to  the  lights  sufficient  to 
carry  the  case  to  tbe  Jury,  and  to  support  a 
verdict  for  plaintiff,  unless,  as  contended  by 
defendant,  the  plaintiff,  was,  under  the  cir- 
cumstances of  the  case,  not  an  invitee,  but 
a  bare  licensee  to  whom  defendant  owed  only 
tLe  duty  not  to  injure  her  by  lack  of  reason- 
able care.  Many  authorities  pro  and  con  are 
dted  upon  the  proposition  of  tbe  duty  owed 
by  a  carrier  to  persons  not  passengers  and 
upon  the  distinction  between  persons  implied- 
ly invited  and  bare  licensees.  In  our  Judg- 
ment, It  is  only  necessary  to  consult  the  de- 
cisions of  our  own  state  in  order  to  deteT- 
mine  the  question.  In  A.,  T.  &  S.  F.  By.  Co. 
V.  Cogswell,  23  OkL  181,  99  Pac.  923,  20  L, 
R.  A.  (N.  S.)  837,  this  court,  in  considering 
the  case  of  a  person  Injured  while  going  to 
a  train  to  meet  a  passenger  upon  purely  pri- 
vate business  not  connected  with  tliat  of  the 
carrier  in  any  way,  said : 

"A  railway  company  is  bound  to  exercise  or- 
dinary care  for  tbe  safety  of  a  person  who  is 
npon  its  premises  for  the  purpose  of  meeting 
an  incoming  passenger,  and  is  liable  to  such 
person  for  injuries  sustained  on  account  of  the 
railway  company's  failure  to  exercise  such 
care.  A  person  went  to  tbe  depot  of  a  rail- 
-way  company  to  meet  an  incoming  pasBenger, 
with  whom  he  had  an  engagement  to  meet  him 
for  the  purpose  of  continuing,  after  he  had  met 
blm,  a  business  negotiation  between  them.   Held, 


that  the  railwa^r  company  was  liable  to  such  ' 
person  for  injuries  received  by  him  because  of 
the  negligence  of  the  company  in  permitting  its 
station  platform  to  become  in  a  dangerous  con- 
dition, on  account  of  which  said  person  fell 
and  was  injured." 

In  the  opinion  the  court  says: 
"A  person  who  does  not  go  upon  the  premises 
of  a  railway  company  as  a  passenger,  servant, 
trespasser,  or  as  one  standing  in  any  contrac- 
tual relation  to  the  corp<»ation,  but  who  is  per- 
mitted by  the  company  to  come  upon  its  prem- 
ises for  liiB  own  interest,  convenience,  or  ben- 
efit, is  upon  the  premises  of  such  railway  com- 
pany as  a  licensee.  •  •  •  Woolwine's  Adm'r 
V.  Chea  &  O.  Ry.  Co.,  36  W.  Va.  329.  15  8.  B. 
81,  16  U  R.  A.  271,  82  Am.  St  Rep.  859: 
Sweeny  v.  Old  Colony,  etc.,  Ry.  Co.,  10  Allen 
(Mass.)  368,  87  Am.  Dec.  644;  Pittsburg,  F. 
VV.  &  C.  Ky.  Co.  v.  Bingham,  Adm'x,  29  Ohio 
St  364;  Burbank  v.  111.  Cent  Ry.  Co..  42  La. 
Ann.  1156,  8  South.  580,  11  L.  B.  A.  720;  El- 
liott on  Railroads  (2d  Ed.)  voL  3,  par.  1251.  On 
the  other  hand,  one  who  goes  upon  the  premises 
of  a  railway  company  to  transact  business  with 
it  or  its  agents  or  to  transact  business  in  the 
operation  of  the  road,  or  who  is  there  by  invita- 
tion of  tbe  company,  express  or  implied,  is  law- 
fully there,  and  the  railway  company  owes  him  a 
duty  of  using  ordinary  care  in  the  construction 
and  maintenance  of  its  depot  and  platforms  to 
avoid  injuring  him.  Bennett  v.  ll  &  N.  Ry. 
Co.,  102  D.  S.  677,  26  L.  Ed.  235.  One  who 
goes  with  the  permission  and  acquiescence  of 
the  owner  upon  the  premises  of  another  solely 
for  his  own  pleasure  and  benefit  goes  as  a  li- 
censee. Benson  v.  Baltimore  Traction  Co.,  77 
Md.  535.  25  Atl.  973,  20  L-  R.  A.  714,  39  Am. 
St  Rep.  436;  8  Elliott  on  Railroads  (2d  Ed.) 
par.  1248.  But  one  who  goes  upon  the  premises 
of  another  in  a  common  interest  or  to  a  mutual 
advantage  is  there  under  the  implied  invitation 
of  the  owner.  The  teat  as  to  whether  there  is 
an  implied  invitation  is  stated  b^  Mr.  Camp- 
bell in  bis  treatise  on  Negligence  in  the  follow- 
ing^ language:.  'The  principle  appears  to  be  that 
invitation  is  inferred  where  there  is  a  common 
interest  or  mutual  advantage,  while  a  license 
is  inferred  where  the  object  is  mere  pleasure  or 
benefit  of  the  person  using  it'  This  language  ia 
quoted  with  approval  in  Bennett  v.  L.  &  N. 
Ry.  Co.,  supra;  but  the  court  in  that  case  does 
not  and  we  do  not  here,  undertake  to  say  that 
this  principle  fumi^es  an  invariable  test  by 
which  it  may  be  determined  in  every  case  wheth- 
er a  person  is  upon  the  premises  of  another  un- 
der an  implied  invitation.  The  courts  have  not, 
to  our  knowledge,  fixed  any  general  rule  by 
which  such  test  may  bo  made,  and  whether  an 
invitation  exists  in  any  case  must  be  determined 
by  the  circumstances  surrounding  the  case. 
But,  where  the  facts  of  any  case  bring  it  vritb- 
in  tbe  language  of  the  first  sentence  of  tiio 
above  quotation,  an  invitation  is  implied.  It 
now  seems  to  be  the  doctrine  of  the  various 
state  courts  of  the  Union  that  one  who  goes  to 
the  premises  of  a  railroad  company  to  meet 
an  incoming  passenger  or  to  accompany  a  de- 
parting passenf^er  is  within  this  rule,  and  goes 
upon  the  premises  of  the  railway  company  un- 
der an  implied  invitation  of  the  company. 
♦    •    •  •» 

The  omitted  portion  of  this  quotation  is 
that  relating  to  degree  of  care  disapproved 
by  the  court  in  Wiihelm  v.  M.,  O.  &  G.  By. 
Co.,  152  Pac.  1088,  L.  R.  A.  1916C,  1029. 

"The  general  practice  of  the  members  of  th* 
public  of  accompanying  departing  friends  and 
acquaintances  to  the  stations  of  railway  com- 
panies upon  whose  passenger  trains  such  friends 
and  acquaintances  are  to  depart  and  of  meet- 
ing and  receiving  at  said  places  friends  and 
acquaintances  who  are  passengers  on  incoming 
traina,  is  one  in  which  the  railway  company 
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hu  an  interest  in  common  with  the  members  of 
tho  Tniblic  who  go  to  its  stations  for  such  pur- 
poses. One  who  travels  upon  passenj^er  trains 
must  go  to  the  places  provided  by  the  railway 
company  for  receiving  him  and  for  beginning 
his  journey,  and  he  has  a  right  to  have  some 
one  carry  or  accompany  him  to  such  places, 
and  one  who  rides  upon  tho  passenger  trains  ol 
a  railway  company  must,  in  order  to  reach  his 
ultimate  destination,  depart  from  the  train  and 
from  the  premises  of  the  railway  company,  and 
such  person  has  a  right  to  have  some  one  meet 
him  and  accompany  him  in  his  departure  there- 
from. In  many  instances,  without  such  right, 
persons  would  be  unable  to  travel  upon  passen- 
ger trains  or  to  do  so  only  with  great  inconven- 
ience. It  is  true  the  facts  in  the  case  at  bar 
do  not  make  it  such  a  case,  but  the  principlo  is 
illustrated  by  such  instances.  The  right  of  a 
person  who  travels  upon  passenger  trains  to 
have  his  friends  and  acquaintances  accompany 
him  in  departing  to  the  station  of  the  railway 
company,  or  to  meet  and  receive  him  at  such 
place  upon  bis  coming,  adds  to  the  convenience 
and  pleasure  of  traveling  upon  the  company's 
railroad,  and  tends  to  lessen  its  inconveniences 
and  burdens,  and  thereby  tends  to  encourage 
travel,  in  all  of  which  the  railway  company 
has  an  interest.  Its  interest  in  having  passen- 
gers met  at  its  stations  by  their  friends  and 
acquaintances  is  one  in  common  with  the  in- 
terest of  the  persons  who  meet  such  a  pas- 
senger, and  we  do  not  think  that  the  reason 
of  the  rule  requires  it  to  be  narrowly  confined 
only  to  those  persons  who  go  to  meet  an  in- 
coming passenger  purely  for  social  pleasure  or 
from  the  promptings  of  friendship  or  kinship; 
and  the  fact  that  one  who  meets  an  incoming 
passenger,  acquaintance,  or  friend  is  prompted 
by  the  motive  ot  ultimately  consummating  a 
business  transaction,  which  may  result  profit- 
ably to  him  or  both  to  him  and  the  passenger, 
does  not  tako  him  without  the  rule." 

This  doctrine  has  been  followed  by  this 
court  in  A.,  T.  &  S.  F.  Ry.  Co.  v.  Jandera, 
24  Okl.  106,  104  Pac  339,  24  L.  R.  A.  (N.  S.) 
535,   20  Ann.   Cas.   316. 

It  is  true  that  these  cases  do  not  refer 
to  persons  accompanying  a  corpse,  but  it  can- 
not be  gainsaid  that  there  is  a  duty  to  the 
remains  of  the  dead  on  their  way  to  their 
last  resting  place,  as  well  as  to  the  living. 
The  same  tender  feelings  which  draw  friends 
and  relations  to  be  with  the  traveler  at  the 
hour  of  his  arrival  or  departure  urge  care 
and  attention  to  the  remains  of  the  dead.  A 
corpse  is  the  proper  subject  of  a  shipment 
by  rail,  and  for  It  is  purchased  a  passenger 
ticket.  We  are  unwilling  to  hold  that  a 
person  may  not,  under  proper  conditions, 
accompany  a  corpse  to  a  train,  upon  which 
It  is  about  to  be  shipped,  without  becoming 
a  trespasser  upon  the  carrier's  property. 
But  it  does  not  follow  that  the  plalntiS  in 
this  case  is  protected  by  the  rule  announced. 
The  evidence  tended  to  show  strongly  that 
she  came  to  the  depot  to  comfort  Mrs.  Gos- 
sett.  She  did  not  accompany  the  corpse,  nor, 
so  far  as  the  record  shows,  did  she  have 
anything  to  do  with  the  loading,  transporta- 
tion, or  procuring  tickets  for  the  corpse. 
She  might  have  come  to  the  depot  as  accom- 
panying Iif  rs.  Gossett  and  to  bid  good-bye  to 
Hazelrigg,  and  by  reason  thereof  have  be- 
come an  invitee  of  the  carrier  to  whom  it 
would  owe  a  duty  of  ordinary  care  to  see 
that  she  was  not  injured  while  going  about 


the  business  legitimately  connected  with  tba 
object  for  which  she  came,  and  yet,  if  she 
abandoned  those  objects,  and  out  of  idle  cu- 
riosity went  to  see  the  loading  of  the  corpse, 
with  which  she  had  nothing  to  do,  she  would 
lose  her  status  as  an  invitee  and  become  a 
bare  licensee,  and,  if  injured  otherwise  than 
by  lack  of  reasonable  care,  upon  a  part  of 
the  premises  where  the  carrying  out  of  tlie 
original  objects  of  her  visit  would  not  rea- 
sonably have  taken  her,  the  carrier  would 
I  not  be  liable.    The  evidence  strongly  tends 
;  to  show  that  this  is  exactly  what  occurred, 
I  but  there  was  some  evidence  which  made 
I  her  intention  and  objects  in  going  to  see  the 
I  loading  of  the  corpse,  and  linked  therewith 
I  her  status  as  an  invitee  or  bare  licensee  at 
I  that  time,  a  question  for  the  Jury  under  prop- 
'  er  Instructions  of  the  cotirt    The  trial  court 
I  gave   an    instruction   somewhat   al<His   this 
I  line  as  follows : 

"The  jury  are  instructed  that  if  they  believe 

and   find   from   the  evidence  that  the   plaintiff 

'  on  the  19th  day  of  December,  1912,  visited  the 

'  defendant's  station  from  motives  of  curiosity  or 

:  for  purposes  not  connected  with  the  business  of 

'  the  defendant,  she  is  what  is  known  in  law  as 

a  'bare  licensee,'  and  cannot  recover  from  the 

I  defendant  on  account  of  any  injury  sustained, 

!  unless  such  injuries  were  wantonly  or  willfully 

'  inflicted ;    and,  tuless  you  so  find,  your  verdict 

should  be  for  the  defendant" 

This  instruction  comprehended  nothing  of 
the  elements  of  possible  change  of  legal  re- 
lation between  the  plaintiff  and  the  carrier 
after  plaintiff's  arrival  at  the  station. 

Defendant  offered  an  instruction,  which 
was  refused  and  exceptions  taken,  which 
reads  as  follows : 

"Tou  are  instructed  that  if  you  believe  and 
find  from  the  evidence  that  plaintiff  was  not 
assisting  in  the  loading  of  the  corpse  upon  de- 
fendant s  train  and  not  interested  in  the  man- 
ner of  loading  same,  she  would  not  be  entitled 
to  recover  for  the  injuries  complained  of  here, 
and  your  verdict  should  be  for  the  defendant.'^ 

This  Instruction  might  have  been  more  apt- 
ly worded,  but  in  our  Judgment  it  fairly  rais- 
es the  question  of  the  plalntifTs  status  at  the 
time  the  corpse  was  being  loaded.  There  can 
be  no  question  under  this  record  but  that 
the  place  where  plaintiff  was  injured  was 
one  in  which  she  would  not  have  been  in  pur- 
suance of  the  object  of  comforting  Mrs.  Gos- 
sett or  bidding  farewell  to  Hazelrigg.  Her 
injury  was  occasioned  solely  by  her  desire  to 
see  the  loading  of  the  corpse.  If  at  that  tinae 
she  was  not  even  "Interested  In  the  manner 
of  loading"  it,  she  could  have  had  no  other 
object  In  going  to  the  place  where  the  loading 
was  being  done  except  curiosity.  Although 
this  Instruction  might  have  been  coupled  with 
the  one  given  and  put  In  more  apt  language, 
in  our  Judgment,  under  the  circumstances, 
in  view  of  the  fact  that  the  instruction  giv- 
en, which  held  the  railway  company  only  for 
wanton  or  willful  Injury,  was  not  excepted 
to  by  either  party  (see  Wllhelm  T.  M.,  O.  * 
6.  Ry.  Co.,  supra).  It  was  error  to  refuse  it. 

[3,  4]  Error  Is  also  alleged  upon  the  failure 
of  the  court  to  sustain  au  objection,  and  ad« 
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monlsh  tbe  Jury  In  relation  to  certain  re- 
marks made  by  counsel  for  tbe  plaintiff.  In 
the  course  of  bia  closing  argument  counsel  for 
plalntlfT  said: 

"Gentlemen  of  the  jar;,  these  were  onr  wit- 
nesses. We  have  been  down  there,  and  taken 
their  depoaitionB,  and  the  testimony  they  gave 
at  that  time  was  altogether  different  from  that 
they  gave  on  the  stand,  but  when  we  got  ready 
to  use  the  depoaitiona  we  found  that  the  rail- 
road company  had  broaght  tbe  witnesses  here, 
and  under  the  law  we  couldn't  use  the  deposi- 
tiona  We  took  the  deposition  of  a  trained 
nurse  that  waited  on  Mrs.  Alexander,  and  when 
we  got  ready  to  use  that  deposition  we  found 
that  the  railroad  company  had  brought  her  here 
too.  (The  defendant  objects  to  remarks  of  coun- 
sel, and  asks  the  court  for  a  ruling  on  said  ob- 
jection.) 

"The  Court:  I  will  giva  you  an  exertion. 
(Defendant  excepts.) 

"Counsel  for  Plaintiff  (to  the  jury):  'I  don't 
care  how  many  exceptions  they  take.  To  my 
mind  the  meanest  crime  on  tbe  face  of  the 
earth  is  base  ingratitude.'" 

These  remarks  were  highly  Improper.  In 
the  first  place,  cbunsel  evidently  desired  to 
convey  the  impression  that  it  was  wrong  for 
the  defendant  to  bring  witnesses  to  the  trial 
whose  depositions  had  previously  been  taken 
by  plaintiff.  Such  an  inference  is  so  obvi- 
ously Improper  that  the  only  purpose  which 
<^uld  have  animated  counsel  was  to  preju- 
dice the  jury  against  the  defendant  by  im- 
puting to  it  some  underhand  practice. 
Courts  strongly  favor  the  production  of  a 
witness  upon  the  stand.  The  demeanor,  man- 
ner of  testifying,  and  conduct  of  a  witness 
are  of  almost  as  great  importance  as  his  tes- 
timony. Sometimes  they  rightfully  give  the 
Ue  to  tbe  spoken  words,  which  fall  from  his 
lips.  It  is  tbe  fact  that  the  jury  sees  the 
witnesses  that  has  led  appellate  courts  in 
cases  at  law  to  refuse  to  pass  upon  the  weight 
of  tbe  evidence^  It  was  largely  because  of 
tbe  facts  that  formerly  the  practice  was  gen- 
eral to  try  equity  cases  upon  deposition  that 
tbe  rule  that  appellate  courts  would  pass 
upon  tbe  weight  of  tbe  evidence  in  equity 
cases  was  established.  In  tbe  instant  case 
there  could  be  no  question  that  the  presence 
of  the  witnesses  was  not  only  proper,  but 
benefldal,  to  a  fair  trial. 

But  the  considerations  above  referred  to 
are  not  all  which  condemn  the  remarks  made 
by  counsel.  After  the  evidence  was  in,  vrlth- 
out  the  sanctity  of  an  oath  and  without  the 
privilege  of  cross-examination  by  tbe  other 
party,  be  proceeds  to  testify  that  the  evi- 
dence of  the  witnesses  as  given  in  tbe  deposi- 
tion "was  altogether  different"  from  that 
tbey  gave  on  the  stand.  The  statement  was 
not  in  any  manner  justified  by  the  record. 
If  counsel  took  depositions,  they  were  certain- 
ly in  his  control  or  In  the  flies  of  tbe  court 
If  there  was  a  variance  in  tbe  testimony 
given  by  the  witnesses  on  the  trial  and  in  the 
depositions,  the  depositions  were  competent, 
tending  to  contradict  tbe  witnesses.  Not  a 
deposition  nor  portion  of  a  deposition  of  any 
witness  called  by  tbe  defendant  was  offered 


at  the  trial,  either  for  dils  purpose  or  any 
other.  Under  sucfa  circumstances  it  was  en- 
tirely outside  tbe  record  and  highly  improper 
and  prejudicial  for  counsel  to  state  that  the 
testimony  given  in  tbe  deposition  was  "al- 
together different"  firom  that  given  on  tbe 
witnses  stand. 

In  the  City  of  Shawnee  v.  Sparks,  26  Okl. 
665,  110  Pac.  884,  Improper  remarks  were 
made,  an  objection  taken,  and  tbe  trial  court 
admonished  tbe  Jury  as  follows : 

"Ctentlemen  of  the  jury.  You  will  not  connder 
statements  of  counsel  made  in  their  argument 
outside  the  record.  Yon  will  consider  only  the 
evidence  before  yoil  and  the  instructions  of  the 
court" 

In  commenting  thereon  this  court  said: 

"Where  counsel  in  argument  make*  statement 
of  a  material  fact  not  ia  evidence  against  the 
objection  of  the  other  party,  be  violates  the  right 
of  a  fair  trial,  and  where  the  trial  judge  fails 
to  pass  squarely  on  the  objection,  and,  if  sus- 
tained, fails  to  admonish  the  jury  to  disregard 
sudt  atatement  as  not  in  evidence,  we  must  re- 
verse, unless  this  court  can  ascertain  from  the 
record  that  no  harm  resulted." 

And  again : 

"It  will  not  do  to  say  that  the  objection  of 
counsel  followed  by  the  admonition  of  the  judge 
not  to  consider  the  statement  as  to  the  interest 
or  lack  of  interest  of  defendant  in  the  ease  as 
affecting  its  liability  nor  the  absence  of  Judge 
Cassidy,  but  to  determine  the  question  of  lia- 
bility from  the  law  and  the  evidence,  was  suffi- 
cient to  cure  the  prejudice ;  for  the  reason  that 
it  was  the  duty  of  the  judge  to  pass  squarely 
upon  the  objection,  and  either  Sustain  or  over- 
rule, and,  if  sustained,  to  instruct  the  jury  to 
disregard  the  fact  stated  as  not  la  evidence, 
and  not  by  telling  them  to  determine  the  ques- 
tion of  liability  on  the  law  and  the  evidence,  ap- 
parently leave  it  to  the  jury  to  first  determine 
whether  the  objectionable  statemoit  was  or  was 
not  in  evidence." 

In  tbe  case  at  bar  counsel  objected,  and 
specifically  asked  tbe  court  to  pass  upon  tbe 
objection,  and  tbe  court,  without  ruling' upon 
said  objection,  stated,  "I  will  give  up  an  ex- 
ception." This  was  all  that  counsel  for  de- 
fendant could  do,  and  is  sufiBclent  to  raise 
tbe  question  for  consideration  here. 

In  Coalgate  C!o.  et  al.  r.  Bross,  25  Okl.  245. 
107  Pac.  426,  138  Am.  St  Bep.  915,  Chief  Jus- 
tice Kane,  speaking  for  the  court,  said : 

"There  is  considerable  confusion  upon  the 
question,  how  may  error  in  allowing  a  prejudi- 
cial line  of  argument  be  saved  for  review  in  an 
appellate  tribunal.  This  court  has  not  com- 
mitted itself  on  the  question,  and  is  disposed  to 
follow  the  rule  approved  by  Mr.  Thompson  in 
his  work  on  Trials  (vol  1,  {  962)  that  'the 
more  correct  view  is  that  such  an  irregularity 
can  only  be  saved  for  appellate  review  by  an 
objection  seasonably  made  and  exception  prop- 
erly taken,  if  overruled.' " 

In  City  of  Shawnee  v.  Sparks,  supra,  this 
court  held  that  where  such  an  objection  was 
made,  it  was  the  duty  of  tbe  trial  court  to 
pass  squarely  upon  tbe  objection,  and,  if  sus- 
tained, to  properly  admonish  the  Jury. 

In  St  L.,  I.  M.  &  S.  By.  Co.  v.  O'CSonnor, 
43  Okl.  268, 142  Pac.  nil,  it  was  sold: 

"Counsel  failed  to  request  the_  court  to  with- 
draw said  remarks  and  to  admonish  the  jury  not 
to  consider  same.  Under  •  •  •  Coalgate 
Company  v.  Bross.  26  Okl.  214,  lOT  Pac.  426^ 


Digitized  by 


Google 


874 


171  PACIFIC  BEPOaXBB 


(OkL 


138  Am.  St  Rep.  81S,  this  ia  a  prerequisite, 
in  order  to  secure  favorable  Mmsideration  by 
tlie  appellate  court." 

It  Is  our  view  tbat  the  expression  just  quot- 
ed was  bot  Intended  to  go  beyond  the  bolding 
In  the  case  there  cited,  and  that  It  was  not 
intended  to  hold  that,  in  addition  to  an  ob- 
jection to  the  Improper  remarks  and  an  ex- 
ception if  overruled,  counsel  must  request 
the  court  to  withdraw  the  remarks  and  ad- 
monish the  jury,  as  that  would  be  a  duty 
Incumbent  upon  the  court  to  perform  under 
City  of  Shawnee  v.  Sparks,  supra,  if  the  ob- 
jection were  sustained,  and  a  useless  formal- 
ity if  the  objection  were  overruled.  Howev- 
er, in  order  that  there,  may  be  no  confusion  in 
the  practice,  anything  in  St  L.,  I.  M.  &  S. 
By.  Ck>.  V.  O'Connor,  supra,  relating  to  this 
subject,  which  goes  l>eyond  the  rule  laid 
down  in  Coalgate  Co.  v.  Bross,  supra,  is  here- 
by expressly  overruled. 

For  the  errors  noted,  the  cause  should  be 
reversed,  with  directions  to  the  trial  court  to 
grant  a  new  trial  and  take  such  further  pro- 
ceedings as  may  be  proper  and  not  InconsistF 
ent  with  this  opinion. 

FEB  OUBIAM.    Adopted  In  whole. 

On  Bebearlng. 

FEB  CURIAM.  After  oral  argument  and 
a  careful  examination  of  the  record  upon  pe- 
tition for  rehearing,  the  court  Is  satisfied  that 
the  judgment  of  the  court  below  was  prop- 
erly reversed  by  the  commission  on  account 
of  Improper  remarks  of  counsel  for  plaintiff 
In  bis  argument  to  the  jury.  We  are  unable, 
however,  to  concur  in  that  part  of  the  opin- 
ion which  holds  that  It  was  error  for  the 
trial  court  to  refuse  to  give  the  following 
instruction  requested  by  counsel  for  defend- 
ant: 

"Ton  are  instructed  that  If  you  believe  and 
find  from  the  evidence  that  plaintiff  was  not 
aasiBtine  in  the  loading  of  the  corpse  upon  de- 
fendant s  train,  and  was  not  interested  in  the 
manner  of  loading  same,  she  would  not  be  enti- 
tled to  recover  for  the  injuries  complained  of 
here,  and  your  verdict  shoiUd  be  for  the  defend- 
ant'' 

As  this  part  of  the  opinion  would  be  likely 
to  mislead  the  trial  court  upon  the  new  trial 
which  must  be  had,  we  deem  It  necessary  to 
state  briefly  the  applicable  principles  of  law. 

[5, 6]  The  commission  properly  holds: 
That  a  person  who  goes  upon  the  platform 
of  a  railway  station  to  accompany  friends 
and  acquaintances  to  a  train  upon  which  they 
are  about  to  depart  as  passengers,  and  to 
attend  in  some  proper  way  the  shipment  of  a 
deceased  person,  a  relative  of  the  passenger 
and  an  old  friend  of  the  plaintiff,  whom  the 
passenger  is  taking  to  another  state  for  buri- 
al, Is  upon  such  premises  by  Implied  Invita- 
tion of  the  railway  cortipany.  Undoubtedly 
the  uncontradicted  evidence  shows  that  the 
plaintiff  belongs  to  this  class  of  persons.    As 


an  Invitee  the  company  owed  the  plaintiff  the 
duty  of  using  ordinary  care'  to  keep  in  a  rea- 
sonably safe  condition  all  portions  of  their 
platform  to  which  she  would  naturally  or  or- 
dinarily be  likely  to  go.  3  Thompson  on  Neg- 
ligence, f  2691 ;  A,  T.  &  S.  F.  Ry.  Co.  v.  Cogs- 
well, 23  Okl.  181,  99  Paa  923,  20  L.  R.  A.  (N. 
S.)  837;  Banderob  r.  Wisconsin  Central  By. 
Co.,  133  WU.  249,  113  N.  W.  738 ;  Union  Pac. 
Ry.  Co.  V.  Evans,  52  Neb.  60,  71  N.  W.  1062. 

[7]  Passengers,  Invitees,  or  others  bearing 
similar  relations  to  railway  companies  are 
not  required  to  place  themselves  in  straight 
jackets  upon  their  arrival  at  stations,  in 
which  they  must  remain  while  awaiting  the 
arrival  of  their  train,  or  the  departure  or  ar- 
rival of  their  friends.  Such  persons  are  en- 
titled to  reasonable  freedom  of  action  upon 
the  platforms  provided  by  the  company  for 
their  accommodation  and  convenience,  and 
the  company  Is  under  obligation  to  keep  In  a 
safe  condition  all  portions  of  their  platform 
to  which  such  persons  do  or  would  naturally 
resort  Whether  the  place  where  the  plain- 
tiff was  injured  was  a  place  where  she  would 
naturally  or  ordinarily  be  likely  to  go  Is  a 
question  of  fact  for  the  jury.  Banderob  t. 
Wisconsin  Central  By.  Co.,  supra.  This 
phase  of  the  case  was  sufficiently  covered  by 
the  following  instruction,  which  was  given  to 
the  Jury  by  request  of  counsel  for  defendant: 

"Tou  are  instructed  that  the  defendant  is 
required  to  maintain  in  a  reasonably  safe  con- 
dition only  such  portions  of  its  platform  or 
premises  on  or  upon  which  passengers,  or  dioae 
upon  the  premises  for  the  purpose  of  meetine 
or  talung  leave  of  passengers,  may  be  expected 
to  ep;  and,  if  you  believe  and  find  from  the 
evidence  in  this  case  that  the  truck  in  question 
was  80  placed  as  not  to  endanger  the  safety  of 
persons  boarding  or  leaving  its  trains  at  the 
places  provided  tor  that  purpose,  or  of  persons 
Bccompanyine  or  meeting  such  passengers  at 
such  places,  the  defendant  would  not  be  liable  to 
one  upon  such  premises  who,  for  motives  of 
curiosity  or  otherwise,  leaves  a  safe  place  pro- 
vided for  such  passenger,  and  sustains  injury 
on  account  of  having  gone  to  a  place  not  pro- 
vided for  the  accommodation  of  passengers,  and 
at  which  such  passengers  or  their  attendants  are 
not  reasonably  to  be  expected." 

With  these  modifications,  the  opinion  pre- 
pared by  the  commission  is  approved,  and  the 
petition  for  rehearing  denied.  All  the  Jus- 
tices concur. 


GLOBE  ft  RUTOEBS  FIBE  INS.  CO.  t. 
CREEKMORE  et  aL    (No.  7657.) 

(Supreme  Court  of  Oklahoma.    Nov.  20,  1817. 
Rehearing  Denied  April  8,  1918.) 

(ByUahu*  by  Os  Cowrt.) 

1.  EviDENCB  4=3230(6)  —  Admisbionb— Tmx 
TO  Land. 
Admissions  made  by  one  who  at  the  time 
held  the  legal  title,  to  the  effect  that  he  had 
contracted  by  parol  to  sell  the  same  to  another, 
and  had  received  the  pay  therefor,  are  compe- 
tent evidence  against  all  persons  claiming  title 
under  or  through  him. 
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2.  iKBnBAiTcn  «s>282(l)  —  Fibe  Inbubarcx  — 

iNTKBXaT  OF  INBUBBD— RECOVEBT. 

The  condition  of  a  fire  insurance  policy  that 
the  aame  shall  b«  void  if  the  interest  of  the 
inanred  be  other  than  unconditional  and  sole 
ownerabip,  etc.,  is  a  reasonable  and  valid  pro- 
yiaion,  and  it  the  insured  has  not  such  title  or 
interest,  he  cannot  recover  on  the  policy. 

3.  INBT7BANCE     <8=> 646(2)— Fl BE     InSURANCB— 

Title  of  iNauRED — Bubden  or  Pboof.    - 
The  harden  of  proving  that  the  ownership 
of  the  insured  was  not  sole  and  unconditional 
is  on  the  insurer. 

4.  Insubakcoi:  ®=>282(2}  —  Fibe  Inbubancb  — 
"Unconditional  and  Sole  Owner"— Pdb- 
CHABEB  Under  Executobt  Contract. 

A  vendee  of  land  who  occupies  the  same  un- 
der an  executory  contract  of  purchase  is  the  un- 
conditional and  sole  owner  of  the  same  and  of 
the  fee-simple  title  thereto  within  the  provision 
of  an  insurance  policy  above  quoted,  and  this 
is  true,  altboosh  the  entire  purchase  price  has 
not  been  paid. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Serles>  Uncon- 
ditional and  Sole  Ownership.] 
6.    INSTTBANCE  «=>282(2)  —  FiBK  INBXTKAROE  — 

BIaTEBIAL  REPB!E8BNTATI0N. 

A  statement  made  by  the  insured  to  the 
companv  "that  the  title  to  the  land  as  describ- 
ed in  tnis  policy  is  yet  in  the  Osaee  Land  & 
Development  Company,  of  Osage,  OU.,  and  that 
they  have  made  a  contract  for  deed,  and  that 
the  same  is  to  be  delivered  to  Dud  Moore  when 
the  balance  of  the  payments  due  on  the  pur- 
chase price  has  been  made,  and  that  the  build- 
ings on  the  said  lots  are  the  property  of  the 
assured,  W.  J.  Creelcmore,  'E.  M.  De  Moss  and 
Dud  Moore,  as  shown  in  this  policy,"  is  a  ma- 
terial representation  concerning  the  subject- 
matter  of  the  insurance,  and,  if  untruthfully 
stated,  sufficient  to  render  the  policy  void. 

*  Commissioners'  Opinion,  Division  Na  8. 
Error  from  Snperlor  Court,  Tulsa  County; 
M.  A.  Breckinridge,  Judge. 

Action  by  W.  J.  Creekmore  and  another 
against  the  Globe  &  Rutgers  Fire  Insurance 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

Scotbom,  Caldwdl  &  McRill,  of  Oklahoma 
City,  for  plaintiff  in  error.  George  T.  Brown 
and  John  B.  Meserre,  both  of  Tulsa,  for  de- 
fendants in  error. 

HOOKER,  0.  The  record  discloses  that 
on  the  20th  day  of  March,  1910,  W.  T.  Leahy 
and  wife  sold  and  conveyed  by  general  war- 
ranty deed  the  real  estate  involved  here  to 
S.,  O.,  R.,  and  L.,  and  that  on  the  4th  day  of 
October,  1910,  S.  conveyed  all  of  his  Interest 
In  said  property  to  his  three  associates.  On 
the  28th  day  of  October,  1910,  the  Osage  Land 
&  Development  Company  entered  Into  a  con- 
tract of  sale  for  a  certain  part  of  this  prop- 
erty with  one  Grisslnger,  which  contract  of 
sale  was  filed  of  record  on  the  29th  day  of 
October,  1912.  The  Osage  Land  &  Develop- 
ment Company  was  organized  about  the  1st 
of  April,  1910,  by  the  aforesaid  L.,  6.,  and  R. 
On  the  25th  day  of  April,  1911,  the  aforesaid 
Lk,  a.;  and  R.  conveyed  by  warranty  deed  to 
one  A.  J.  Burt,  H.  W.  Bigham,  Charles  F. 
Gartner,  and  David  L.  Doub  an  nndivlded 
twenty-eight  flfty-elghtbs  of  said  property, 


and  on  the  6fb  day  of  March,  1918,  the  sheriff 
of  Osage  county  executed  a  sherUTs  deed  to 
one  Lokey  Harford,  as  the  purdiaser  at  a 
foreclosure  sale  bad  by  virtue  of  a  Judgment 
rendered  in  an  action  by  Leroy  Saddler  fore- 
closing a  mortgage  which  was  executed  on 
said  property  on  the  1st  day  of  April,  1910, 
by  all  of  the  parties  mentioned  above.  The 
defendants  in  error,  by  proper  assignment 
and  transfer,  acquired  all  the  right,  title, 
and  Interest  vested  in  Grisslnger  by  virtue  of 
the  contract  for  deed  made  by  the  Osage 
Lend  &  Development  Company  with  her. 

.On  the  10th  day  of  AprU,  1912,  the  defend- 
ants In  error  entered  Into  an  insarance  con- 
tract with  the  plaintiff  In  error,  whereby, 
in  consideration  of  the' premium  expressed 
therein,  the  said  plaintiff  in  error  Issued  upon 
the  property  involved  in  this  action  policy 
No.  731941,  Insuring  the  same  against  loss  by 
fire  from  the  10th  day  of  April,  1912,  to  the 
10th  day  of  April,  1913.  On  the  7th  day  of 
March,  1913,  the  two-story  frame  building 
covered  by  said  policy  was  destroyed  by  fire, 
and  certain  goods  and  chattels  therein  stored 
were  likewise  burned.  Thereupon  the  defend- 
ants in  error  furnished  the  necessary  proof 
of  loss  and  demanded  payment  of  the  insur- 
ance when  the  company  refused,  and  this  soU 
was  instituted  by  the  defendants  In  error 
against  the  plaintiff  In  error  to  recover  the 
sum  of  $1,500  for  the  loss  of  the  frame  build- 
ing, and  $200  for  the  loss  of  the  personal 
property, 

[1]  Upon  the  trial  of  this  action  In  the 
court  below,  the  trial  court  permitted  one 
Dudley  Moore  and  one  F.  C.  Grisslnger  to  tes- 
tify as  to  certain  conversations  had  by  them 
with  the  officers  of  the  Osage  Land  &  Develop- 
ment Company  as  to  the  title  to  this  prop- 
erty, and  as  to  the  authority  of  the  Osage 
Land  &  Development  Company  to  make  and 
enter  Into  the  contract  for  deed  which  was 
made  by  said  company  with  Grisslnger. 
Moore  was  Interested  with  Dunn  In  acquiring 
an  assignment  of  said  contract  from  Gris- 
slnger, and  the  theory  which  actuated  the 
lower  court  In  admitting  this  testimony  was 
evidently  that  these  declarations  of  the  ofll- 
cers  of  the  company  were  adverse  to  their 
Interest  as  the  record  holders  of  the  legal 
title,  as  according  to  the  records  these  offi- 
cers and  another  as  individuals  held  the  fee- 
simple  title  to  the  property  involved  in  this 
action. 

Jones  on  Evidence  (2d  Ed.)  p.  240,  Is  as  fol- 
lows: « 

"Admissions  made  by  one  who  at  the  time 
held  the  legal  title  to  the  effect  that  he  had 
contracted  by  parol  to  sell  the  same  to  another 
and  had  received  the  pay  therefor  are  competent 
evidence  against  all  persons  claiming  title  un- 
der or  through  him.  The  principle  on  which 
such  evidence  is  received  i^  that  the  declarant 
was  so  situated  that  he  probably  knew  the 
truth,  and  his  interests  were  such  that  he  would 
not  have  made  the  admissiona  to  the  prejudice 
of  his  title  or  possession,  nnlesa  they  were  true.** 
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And  Mr.  Wlgmon  In  his  work  on  Bvldence, 
I  lOeo,  says: 

"The  admisaiona  of  one  who  is  prirr  in  title 
stand  tiix>n  the  same  footing  as  those  of  one  who 
is  privy  in  obligation.  Having  precisely  the 
same  motive  to  make  correct  statements,  and 
being  identical  with  the  party  in  respect  to  his 
ownership  of  the  right  in  issue,  his  admissions 
may,  both  in  fairness  and  on  principle,  be  prof- 
fered   in   impeachment   of    the    present   claim. 

•  •  •  This  principle  is  to-day  nowhere  denied. 
But  its  recognition  was  alow  in  coming.  Of 
the  fundamental  and  common  doctrines  of  our 
law  of  evidence,  this  was  perhaps  the  latest 
to  receive  judicial  recognition.    •    •    • " 

And  at  section  1082  the  same  author  says:. 

"By  the  general  principle  the  statements  of  a 
grantor  of  realty,  made  while  title  was  by  hy- 
pothesis still  in  him,  are  receivable  as  admis- 
sions against  any  grantee  claiming  under  him. 

*  *  *  It  is  sufficient  here  to  say  that  the 
principle  is  to-day  fully  and  universally  con- 
ceded, subject  only  to  a  modification  due  mere- 
ly to  in  conflict  with  another  principle:  It  is 
to  be  noted  that,  upon  this  principle,  statements 
made  before  title  accrued  in  the  declarant  will 
not  be  receivable.  On  the  other  hand,  the  time 
of  divestiture,  after  which  no  statements  could 
be  treated  as  admissions,  is  the  time  when  the 
party  against  whom  they  are  offered  has  by  hia 
own  hypothesis  acquired  the  title;  thus,  in  a 
suit,  for  example,  between  A.'s  heir  and  A.'s 
grantee,  A.'s  statements  at  any  time  before  his 
death  are  receivable  against  the  heir;  but  only 
his  statements  before  the  grant  are  receivable 
against  the  grantee." 

And  in  16  Cyc  986,  It  is  said: 

"Declarations  of  an  owner  of  land  prior  to 
his  conveyance  are  competent  as  against  his 
grantee  and  other  privies,  in  disparagement  of 
his  title.  They  are  also  competent  to  show  the 
existence  of  easements  on  the  premises.    •    •    •  " 

Applying  the  rule  announced  by  the  au- 
thorities above  cited,  we  are  of  the  opinion 
that  this  evidence  was  competent,  and  that 
the  trial  court  did  not  commit  error  in  per- 
mitting the  same  to  be  introduced. 

[2-4]  The  policy  In  suit  contains  the  fol- 
lowing provisions: 

"This  entire  policy  shall  be  void  if  the  insured 
has  concealed  or  misrepresented  in  writing  or 
otherwise  any  material  fact  or  circumstance 
concerning  this  insurance  or  thfe  subject  there- 
of; or  if  the  interest  of  the  insured  in  the  prop- 
erty be  not  truly  stated  herein.  •  •  •  This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shaU 
be  void  •  •  •  if  tlie  interest  of  the  insured 
be  other  than  unconditional  and  sole  owner- 
ship ;  or  if  the  subject  of  insurance  be  a  build- 
ing on  ground  not  owned  by  the  insured  in  fee 
simple. 

The  policy  of  Insurance  had  the  following 
Indorsement  thereon  attached  by  its  local 
agent: 

"This  indorsement  is  made  for  the  purpose 
of  showing  that  the  assured  under  this  policy 
are  the  sole  and  undisputed  owners  of  the  prop- 
erty as  described  in  this  policy  of  insurance. 
That  the  title  to  the  land  as  described  in  this 
policy  is  yet  in  the  Osage  Lend  &  Development 
Company,  of  Osage,  Okl.,  and  that  they  have 
made  a  contract  for  deed,  and  that  the  same  is 
to  be  delivered  to  Dyd  Moore  when  the  balance 
of  the  payments  due  on  the  purchase  price  has 
been  made,  and  that  the  buildings  on  the  said 
lots  are  the  property  of  the  assured,  W.  3. 
Creekmore,  E.  M.  De  Moss  and  Dud  Moore, 
as  shown,  in  this  policy. 

"Attached  to  and  made  •  part  of  Gli^e  & 


Butgers  S^r«  Insurance  Company  poUej  No. 
731941  of  New  York  City,  N.  Y." 

It  Is  asserted  by  the  company  that  this 
statement  as  to  the  ownership  of  said  prop- 
erty and  as  to  the  title  thereof  constituted  a 
warranty,  which.  If  untrue,  vitiated  the  poli- 
cy; that  this  statement  was  untrue  because 
the  legal  title  to  this  property  was  not  in  the 
Osage  Land  &  Development  Company,  nor 
had  It  ever  been ;  that  while  It  Is  true  that 
the  company  had  executed  a  contract  for  a 
deed  to  one  Qrlsslnger,  whldi  contract  had 
been  assigned  iintll  all  her  rights  had  pass- 
ed to  the  defendants  In  error,  yet,  under  the 
record,  the  company  did  not  then,  nor  at  any 
other  time,  hare  legal  title  to  this  property, 
nor  were  Creekmore  and  Mpore  the  owners 
of  the  building  s^arate  and  apart  from  tha 
real  estate  upon  which  It  wad  located. 

It  appears  that  the  defendants  in  error  be- 
lieved In  good  faith  that  the  Osage  Land  & 
Devel(^ment  Company  had  the  legal  title  to 
this  proi)erty,  and  full  authority  to  execute 
the  contract  In  question  to  Grlsslnger,  and 
that,  relying  thereupon,  these  defendants  In 
error,  believing  that  they  would  in  time  ac- 
quire a  legal  title  to  this  property,  erected 
these  Improvements  thereon,  and  to  protect 
themselves  In  case  of  fire  procured  this  In- 
surance. The  question  Involved  here  Is  not 
whether  they  had  such  an  Interest,  which 
they  were  entitled  to  protect  by  Insurance, 
but  whether  the  policy  In  question  was  TOld 
by  reason  of  the  misstatement  as  to  the 
character  of  the  title  thereto.  In  B.  O.  U 
vol.  14,  }  229,  It  Is  said: 

"Standard  policies  now  in  use  usually  provide 
that  the  policy  shall  be  void  if  the  insured  is 
not  the  sole  and  unconditional  owner  -of  the 
property  insured.  Such  a  clause  applies  to  con- 
ditions existing  at  the  date  of  the  policy,  and 
not  to  future  changes  in  title.  •  •  •  To  he 
unconditional  and  sole  an  interest  must  be 
completely  vested  in  the  assured,  not  contingent 
or  conditional,  nor  for  others,  not  in  common, 
but  of  such  nature  that  the  assured  must  sus- 
tain injury  or  loss  if  the  property  is  destroyed, 
and  this  is  so  whether  the  title  is  legal  or  equi- 
table. An  insured's  ownership  is  sole  when  no 
one  else  has  any  interest  in  the  property  as  own- 
er, and  is  unconditional  when  the  quality  of 
the  estate  is  not  limited  or  affected  by  any  con- 
dition. The  burden  of  proving  that  the  owner- 
ship of  the  insured  was  not  sole  and  uncondi- 
tional is  on  the  insurer." 

And  In  section  230  the  same  author  says: 
"An  insurance  company  has  a  right  to  insert 
a  condition  in  a  policy  that  it  shall  not  be  lia- 
ble if  the  title  or  interest  of  the  assured  is 
less  than  the  entire,  absolute,  unconditional, 
unincumbered  fee-simple  ownership ;  and  if  the 
insured  has  not  such  a  title  or  interest,  he 
cannot  recover  on  the  policy.    •    •    •  " 

The  authorities  are  almost  uniform  that 
the  Insurance  company  has  a  right  to  Insert 
as  a  condition  In  Its  policy  that  it  shall  not 
be  liable  If  the  title  or  Interest  of  the  assured 
is  less  than  the  entire,  absolute,  and  uncon- 
ditional fee-simple  ownership.  But  they  like- 
wise hold  that  the  Interest  of  a  purchaser 
under  an  executory  contract  of  sale  la  the 
sole  and  unconditional  owner  within  the  true 
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meaning  of  the  ordinary  clause  oa  that  sdb- 
ject  in  Insurance  policies,  becatiae  tbe  vendor 
may  compel  tbe  vendee  to  pay  for  tbe  prop- 
erty, and  to  suffer  any  loss  that  occurs.  But, 
however,  to  hold  the  Interest  of  the  vendee 
sole  and  unconditional,  the  contract  must  be 
enforceable.  See  14  R.  C.  U  {  234.  This 
court,  in  the  case  of  Ark.  Ins.  CO.  t.  Cox, 
21  OkL  S73,  98  Pac.  562,  20  Ix  B.  A.  (N.  S.) 
775, 129  Am.  St.  Rep.  80S.  said: 

"The  authorities  bold,  almost  without  excep- 
tion, that  a  vendee  of  land  who  occupies  the 
same  under  an  executory  contract  of  purchase 
is  the  unconditional  and  sole  owner  of  the  same 
and  of  the  fee-simple  title  thereto  within  the 
provision  of  policies  of  insurance  above  quoted, 
and  that  this  is  true,  although  the  entire  pur- 
chase price  baa  not  been  paid.  •  *  *  Plain- 
tiff at  the  time  of  the  insurance  of  the  policy 
occupied  the  lands  upon  which  the  property  in- 
sured was  located,  and  he  had  placed  there- 
on the  buildings  insured  under  the  policy,  and 
he  had  occupied  the  land  under  the  contract 
of  purchase,  on  which  he  had  paid  all  the  pur- 
chase price  except  $75.  He  was  the  uncondi- 
tional and  sole  owner  in  fee  simple  of  the  equi- 
table title  to  said  land,  and  had  such  an  inter- 
est therein  as  was  required  by  the  conditions 
of  the  policy  relied  upon  for  a  forfeiture,  except 
that  he  did  not  own  the  lesal  title.    •    •    •  " 

And  it  was  further  said  In  tbe  case  above 
cited: 

"Waa  plaintiff  the  nnconditlona]  and  sole 
ovrner  of  the  equitable  title  to  the  land  on 
which  the  property  insured  was  located?  There 
is  no  denial  that  Folsom  held  the  legal  title  to 
the  land  in  controversy,  or  that  the  contract 
of  sale  between  him  and  the  plaintiff  is  valid; 
and  since  the  burden  of  proof  is  upon  defendant 
to  establish  such  facts  as  were  necessary  to 
avoid  the  policy,  in  the  absence  of  any  attack 
upon  the  validity  of  the  contract  between  Fol- 
som and  plaintiff,  it  will  be  assumed  that  it 
was  valid,  and  pas.scd  the  interest  in  the  land  in 
controversy  purported  to  have  been  passed  by 
such  contract." 

In  tbe  case  at  bar  tbe  contract  In  question 
was  executed  by  tbe  Osage  Land  &  Develop- 
ment Company  with  tbe  assignor  of  tbe  de- 
fendants In  error.  The  record  fails  to  show 
that  the  grantor  In  said  contract  at  the  time 
of  its  execution  held  tbe  legal  title  to  the 
land  in  controversy,  and  the  validity  of  that 
contract  is  assailed  here.  Likewise  in  Atlai 
Fire  Ins.  Co.  v.  Malone,  90  AiiL  428,  138  S. 
W.  962,  Ann.  Cas.  1913B,  210,  fbe  Supreme 
Court  of  Arkansas  says: 

"In  an  action  on  a  fire  insurance  policy,  the 
burden  is  on  the  insurer  to  show  that  the  insur- 
ed's interest  was  other  than  an  unconditional 
and  sole  ownership,  within  a  provision  that  the 
policy  shall  be  void  in  such  event.  The  insured 
under  a  fire  insarance  policy  is  the  substantial 
owner  within  a  provision  that  the  policy  shall 
be  void  if  his  interest  is  other  than  an  uncon- 
ditional and  sole  ownership,  where  he  is  in  un- 


disputed possession,  claiming  to  be  the  sole  own- 
er under  a  warranty  deed,  though  tbe  deed  re- 
cites an  outstanding  interest  in  a  minor  heir,  a 
conveyance  of  whidi  to  the  insured  the  gran- 
tors covenanted  to  obtain  on  her  reaching  her 
majority." 

In  the  instant  case  the  company  had  notice 
that  the  Interest  of  the  Insured  was  not  that 
of  a  sole  and  an  unconditional  owner,  as 
appears  from  tbe  indorsement  made  by  tbe 
agent  and  attached  to  the  policy. 

[S]  It  must  be  conceded  that  It  was  the 
duty  of  the  Insured,  where  they  were  not  the 
sole  ttnd  unconditional  owners  of  tbe  prop- 
erty as  contebaplated  by  the  policy,  to  correct- 
ly state  to  the  insurer  the  character  of  title 
they  claim  thereto.  This  they  attempted  to 
do,  and  thought  they  were  doing,  when  they 
told  the  agent  of  the  company  that  the  legal 
title  to  the  property  was  in  tbe  Osage  Land 
&  Development  Company,  and  thought  that 
they  held  a  contract  for  a  deed  which  was  to 
be  delivered  to  them  when  the  purchase  mon- 
ey was  paid.  This  statement  was  not  true, 
as  tbe  legal  title  to  this  property,  from  this 
record,  was  never  owned  by  the  Osage  Land 
&  Development  Company,  and  the  authority 
of  tbe  company  to  execute  a'  contract  for  a 
deed  is  not  shown  by  the  record,  nor  can  it 
be  Inferred  from  the  evidence.  The  defend- 
ants in  error  did  not  have  an  enforceable  con- 
tract; that  is,  one  which  they  could  go  Into 
a  court  of  equity  and  force  the  company  to 
execute  to  them  a  deed  which  would  convey 
any  title  to  tbis  property  to  them. 

It  must  be  borne  In  mind  that  Leroy  Sad- 
dler held  a  mortgage  upon  this  property; 
that  Wlnans  and  Harn  held  a  mortgage  upon 
this  property;  that  twenty-eight  flfty-eJghths 
thereof  had  been  conveyed  to  other  parties; 
and  that  the  legal  title,  as  shown  by  the  rec- 
ord, was  In  the  three  Incorporators  of  tbe 
Osage  Land  &  Development  Company,  and 
had  never  passed  to  the  company  at  the  time 
of  the  execution  of  this  contract  Under  tbe 
facts  of  the  case,  we  must  hold  that  the  de- 
fendants in  error  never  had  an  enforceable 
contract,  and  were  therefore  not  the  sole 
and  unconditional  owners  as  contemplated  by 
the  provisions,  of  tbe  policy,  and  that  the 
statements  made  by  them  at  the  time  this 
indorsement  was  made  upon  the  policy  did 
not  truly  state  the  condition  of  the  title, 
and  on  account  thereof  no  liability  can  attach 
to  the  company  by  virtue  of  the  policy. 

The  Judgment  of  the  lower  court  Is  there- 
fore reversed. 

PER  OURLAll   Ad<^ted  in  whole. 
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BLACK  T.  SOUTHERN  PAO.  CO. 

(Supreme  Court  ot  Oregon.    May  14,  1918.) 

1.  Evidence  «=>518  —  Oabbiaob  of  Fbeioht 
—Excess  Chabqes— Constbuotiow  oe  Tab- 
ht  PB0V1810N8— Statute. 

Under  L.  O.  L.  §  136,  specifying  what  ques- 
tions are  to  be  decided  by  the  court,  in  an  ac- 
tion to  recover  excess  freight  charges  paid  a 
railroad,  it  is  the  exclusive  province  of  the 
court  to  construe  tarifit  provisions  involved,  and 
it  is  error  to  permit  rate  experts  to  construe 
them. 

2.  Cabbiebs  .<@=>26  —  Cabbiagk  of  Fbeioht^ 
Excess  Chaboe— Recovery. 

Neither  the  shipper  of  freight  nor  the  car- 
rier is  bound  by  the  rate  actually  paid ;  the 
shipments  beio^  controlled  by  whichever  publish- 
ed rate  is  applicable,  so  that,  if  a  shipper  paid 
more  than  tiie  lawful  rate,  he  is  entitled  to  re- 
cover the  excess. 

3.  Cabbiebs  €=30 — Cabbiaoe   of  Freight— 

CONSTBUCTION       OF       TaBIFF       PBOVISIONS— 

Statute. 
Under  L.  O.  L,  {  715,  as  to  the  constrnc- 
tion  of  a  statute  or  instrument,  if  possible,  tar- 
iff provisions  of  a  freight  carrier  by  rail  should 
be  construed  so  as  to  give  effect  to  all  the  lan- 
guage employed  in  them. 

4.  Cabbiebs  €=>30-^abbiagb  of  Fbeioht— 
Rates  —  CONSTBUCTION   of  Tabiff  Pbovi- 

SI0N8. 

Where  tariff  provisions  of  a  railroad  speci- 
fied a  rate  of  $1  per  100  iraunds  for  fish,  salted 
and  pickled,  including  caviar,  under  "refrigera- 
tion, minimum  carload  rate  30,000  pounds  per 
car,  and  a  rate  of  85  cents  per  100  pounds  for 
fish,  salted  and  pickled,  including  caviar,  mini- 
mum carload  weight  40,000  pounds,  for  car- 
rying pickled  fish  "under  refrigeration,"  which 
could  only  be  done  in  refrigerator  cars,  the 
railroad  was  entitled  to  charge  the  shipper  $1 
per  100  pounds  for  '  transportation ;  an  extra 
fee  for  refrigeration  being  charged. 


Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Wm.  N.  Gatens,  Judge. 

Action  by  George  Black  against  the  South- 
ern Pacific  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

This  action  was  brought  to  recover  alleged 
excess  freight  charges  paid  to  the  Southern 
Pacific  Company  for  transporting  55  carloads 
of  pickled  fish,  over  its  lines  and  connections, 
from  California  to  New  York.  The  ship- 
ments were  made  on  and  between  May  7, 
1910,  and  June  25,  1012.  The  two  following 
tariff  provisions,  having  been  published, 
posted,  and  filed  with  the  Interstate  Com- 
merce Commission,  were  in  effect  from 
March  22,  1910,  to  August  19,  1912: 

"Fish,  salted  and  pickled  (including  caviar^, 
under  refrigeration,  subject  to  storing  in  transit 
privileges,  as  published  in  tariffs  of  individual 
lines,  lawfully  on  file  with  the  Interstate  Com- 
merce Commission,  rate  $1.00  per  100  lbs.,  Min. 
O.  L.  WL  30,000  lbs.  per  car." 

"Fish,  salted  and  pickled  (including  caviar), 
Min.  C.  L..  Wt.  40,000  lbs.,  subject  to  storing 
in  transit  privileges,  as  published  in  tariffs 
of  individual   lines,   lawfully   on   file  with   the 


Interstate  Oommerce  Commission,  rate  86  oenta 
per  hundred  pounds." 

During  all  the  times  mentioned  In  this 
opinion  the  following  provision,  relating  to 
refrigeration  and  approved  by  the  Interstate 
Commerce  Commission,  was  in  force: 

"Rates  named  in  this  tariff  do  not  include 
charges  for  icing  and  care  of  refrigeration  of 
freight  in  transit  when  it  is  so  forwarded.  Re- 
frigeration being  a  special  service  separate  and 
distinct  from  transportation,  the  charge  made 
for  refrigeration  is  in  addition  to  the  transpor- 
tation rates  named  herein." 

The  carrier  charged  and  the  shipper  iwid 
the  $1  rate  on  all  the  shipments.  The 
weights  of  the  respective  shipments  varied 
from  34,976  pounds  to  55,400  pounds.  The 
shipper  ordered  all  the  fish  to  be  moved  in 
Pacific  Fruit  Express  Company  cars  "under 
refrigeration,"  and  every  shipment  was  "ac- 
tually moved  in  Pacific  Fruit  Express  Com- 
pany cars,  and  that  the  shipments  were  un- 
der refrigeration,  for  which  service  each  car 
was  charged  $70,  and  which  sum  shippers 
paid  In  addition  to  freight  charges." 

The  complaint  Is  framed  upon  the  theory 
tliat  all  the  shipments  were  covered  by  the 
85-ceDt  rate,  and  that  therefore  the  plain- 
tiff was  entitled  to  recover  all  sums  paid  In 
excess  of  that  rate.  The  parties  agreeing, 
the  cause  was  heard  and  decided  by  the  court 
without  the  aid  of  a  Jury.  The  findings  of 
fact  and  conclusions  of  law  were  for  the 
plaintiff,  and  the  defendant  apipealed  from 
the  consequent  Judgment 

Alfred  A.  Hampson,  of  Portland  (Ben  C. 
Dey,  of  Portland,  on  the  brief),  for  appel- 
lant. Alex.  Bernstein,  of  Portland  (Bern- 
stein &  Coh^n,  of  Portland,  on  the  brief),  for 
respondent. 


HARRIS,  3.  (after  stating  the  facts  as 
above).  The  main  question  for  decision  Is 
whether  the  shipments  were  covered  by  the 
85-cent  rate  or  by  the  $1  rate.  The  conten- 
tion of  the  plaintiff  is  clearly  stated  in  his 
brief  in  the  following  language: 

"The  plaintiff  herein  maintains  that  at  the 
time  of  these  shipments  when  he  presented  for 
shipment  a  minimum  of  40,000  pounds,  he  was 
entitled  to  an  85-cent  rate,  and  if  he  demanded 
refrigeration,  he  was  entitled  to  have  same  for- 
warded under  refrigeration  by  the  payment  of 
the  additional  sum  of  $70  per  car.  •  •  •  A 
fair  interpretation  of  the  tariff  therefore  as  ex- 
tant when  the  shipments  were  made  was  that 
when  the  shipper  presented  40,000  pounds  min- 
imum weight  of  the  article  mentioned  in  the 
tariff,  he  could  forward  it  for  85  cents,  and  if 
he  desired  refrigeration,  he  could  order  it  un- 
der refrigeration,  paying  therefor  the  addi- 
tional sum  as  published  for  such  additional 
service.  In  this  instance  it  was  $70  per  car, 
and  that  amount  waa  paid  tor  eadi  car  that 
the  shipper  used." 

The  defendant  argues  that  the  circum- 
stance of  whether  or  not  the  shipment  la 
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*^ander  refrigeration"  determines  the  rate 
to  be  charged. 

It  wtu  be  belpful  If  we  first  notice  the 
conditions  as  they  are  found  In  practice. 
Among  the  cars  used  by  carriers  are  the 
ordinary  box  cars  and  refrigerator  cars. 
There  are  a  number  of  points  of  difference 
between  an  ordinary  box  car  and  a  refriger- 
ator car  of  the  same  exterior  measurements. 
A  refrigerator  car  has  thick  wails,  and  \a 
equipped  -  with  ice  bunkers ;  it  costs  more, 
weighs  more,  and  at  the  same  time  has  less 
cubical  carrying  capacity  than  an  ordinary 
box  car.  The  words  "under  retrlgeratloa" 
have  a  definite  and  well-understood  meaning. 
A  sbipment  "nndar  refrigeration"  means 
goods  moved  in  a  refrigerator  car  supplied 
with  ice;  and  when  goods  are  ordered  to  be 
transported  "under  refrigeration"  It  means. 
In  the  language  of  one  of  the  witnesses, 
"that  the  shippers  desire  the  goods  to  move 
In  refrigerator  cars  with  Ice  in  the  tank." 
B.  H.  Trumbull,  a  witness  for  the  plaintiff, 
testified  that  It  is  Impossible  "to  move 
pickled  fish  under  refrigeration  in  an  ordi- 
nary box  car,"  and  "for  this  fish  to  move 
under  refrigeration  it  is  absolutely  neces- 
sary that  It  move  in  a  refrigerator  car."  A 
refrigerator  car  moTlng  "under  refrigera- 
tion" la  Iced  when  the  car  is  loaded,  "and 
then  kept  re-iced  in  transit  about  every  200 
miles  apart,"  and  since  it  "cannot  be  al- 
lowed to  lay  around,"  it  is  "given  preference 
in  handling,"  and  its  movement  is  expedited. 

It  must  be  remembered  that  the  specified 
freight  rates  do  not  Include  charges  for  icing 
and  care  of  refrigeration  in  transit  The 
charge  of  $70  made  and  paid  upon  each  car 
for  refrigeration  was  in  addition  to  what- 
ever transportation  rate  was  properly  charge- 
able. It  must  also  be  remembered  that  all 
the  shipments  in  question  were  ordered  by  the 
shipper  to  be  moved  'Hinder  refrigeration," 
and  therefore  to  comply  with  this  order  the 
carrier  was  necessarily  obliged  to  move  the 
goods  in  refrigerator  cars. 

[1, 2]  It  is  the  exclusive  province  of  the 
court  to  construe  the  tariff  provisions  in- 
volved In  this  controversy,  and  It  was  there- 
fore error  to  permit  rate  experts  to  construe 
them.  Section  136,  I<.  O.  L.;  Oregon  R.  A  N. 
Company  v.  Coolidge^  6»  Or.  6,  0,  116  Pac. 
98.  Neither  the  shiver  nor  the  carrier  is 
boand  by  the  rate  actually  paid  because  the 
shipments  are  necessarily  controlled  and 
governed  by  whichever  published  rate  is 
applicable  to  the  shipments,  and  hence  if 
the  shipper  paid  more  than  the  lawful  rate 
he  Is  entitled  to  recover  the  excess.  Texas 
St  Pacific  Ry.  V.  Mugg.  202  U.  S.  242,  26  Sup. 
Ct  628,  60  L.  Ed.  1011. 

[3,4]  Our  statute  (section  715,  U  O.  L.) 
declares  that: 

"In  the  construction  of  a  statute  or  instm- 
Bient,  the  office  of  the  judge  is  simply  to  ascer- 
tain and  declare  what  is,  in  terms  or  in  mb-' 


stance,  ocmtained  therein,  not  to  insert  what 
has  been  omitted,  or  to  omit  what  has  been  in- 
serted; and  whwe  there  are  several  provisions 
or  particulars,  such  construction  is,  if  possl- 
ble,  to  be  adopted  as  will  give  effect  to  oU." 

If  possible,  the  tariff  provisions  should  be 
so  construed  as  to  give  effect  to  all  the  lan- 
guage employed  in  them.  Arment  v.  Yamhill 
County,  28  Or.  474,  479,  43  Paa  653;  2  Blliott 
on  Contracts,  {  1515.  Both  tariff  provisions 
relate  to  "S^sh,  salted  and  pickled  (including 
caviar)" ;  one  provision  contains  the  words 
"under  refrigeration"  while  the  other  tariff 
provi8l<m  does  not  contain  these  words.  The 
provision  which  contains  the  words  "under 
refr]lgeratlon''  tlzes  30,000  pounds  as  the 
minimum  carload  weight  with  a  rate  of  $1 
per  hundred  pounds,  while  the  other  provision 
prescribes  40,000  pounds  as  the  minimum 
carload  weight  with  a  rate  ot  85  cents  per 
hundred  pounds.  Finding  as  we  do  a  differ- 
ence between  both  the  minimum  weights  and 
the  rates,  and  observing  as  we  must  that  the 
words  "under  refrigeration"  appear  in  the 
provision  which  fixes  the  higher  rate  for  the 
lower  minimum  carload  weight,  and  that 
these  words  are  omitted  from  the  provision 
which  names  the  lower  rate  for  the  greater 
minimniii  carload  weight,  we  must  conclude 
that  the  words  "under  refrigeration"  were 
designedly  Inserted  in  one  provision  and  de- 
liberately omitted  from  the  other.  The  rela- 
tive position  occupied  by  the  words  "under 
refrigeration"  is  also  Important  Both  pro- 
visions speak  of  "Fish,  salted  and  pickled 
(including  caviar)";  hut  only  one  provision 
contains  tibe  qualification  "under  refrigera- 
tion,"  and  that  qualification  appears  imme- 
diately after  the  words  '*Flsh,  salted  and 
pickled  (Including  caviar)":  and  hence  the 
plain  meaning  of  this  tariff  provision  is  that 
"Fish,  salted  and  pickled  (indnding  caviar)" 
when  "under  refrigeration."  must  be  charged 
with  the  |1  rate.  If  the  rate  is  to  be  deter- 
mined by  the  minimum  weisfat  rather  than  by 
the  drramstance  as  to  whether  the  freight 
is  nnder  refrigeration,  the  words  "under 
reftrigeration"  are  prsctlcnlly  meaningless: 
and  In  this  connection  It  is  Interesting  to 
note  that  when  B.  H.  Trumbull,  a  rate  expert 
called  by  the  plaintiff,  was  asked  "how  do 
you  explain  the  fact  that  the  words  "under 
refrigeration'  appear  urtder  the  dollar  pro- 
vision, and  not  under  the  83-cent  provision?" 
he  answered  thus,  "I  don't  know  that  I  would 
explain  that  at  all." 

Both  before  and  after  the  shipments  in 
question  a  change  was  made  in  the  wording 
of  the  tariff  provisions  relating  to  salted 
and  pickled  fish,  and  the  plaintiff  claims 
that  these  changes  lend  support  to  his  con- 
tention. These  two  tariff  provisions  were 
originally  proclaimed  on  December  6,  1909, 
when  they  appeared  in  the  following  form: 

"Fish,  salted  and  pickled  (including  caviar) 
in  r^Igerator  cars,  subject  to  storing  in  trans- 
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It  priTlIeges  as  publiahed  in  tariffs  of  indiTid- 
nala  lives  lawfully  on  file  with  Interstate  Com- 
merce Commission,  minimum  weight  90,000  Ibe. 

$1.00.  .    ^ 

"Fish,  salted  and  pickled  (including  canar) 
in  ordinary  box  cars,  minimum  carload  weight 
40,000  lbs.,  subject  to  storing  ia  transit  priv- 
ileges as  published  in  tariffs  of  individual  lines 
lawfully  on  file  with  Interstate  Commerce  Com- 
mission   85  cents." 

The  first  change  occurred  on  Mardi  22, 
1910,  when  the  provisions  were  Issued  In  the 
forms  which*  have  already  beien  quoted,  and 
were  effective  when  the  shipments  in  question 
were  made.  The  second  change  occurred 
on  August  19,  1912,  when  the  provisions 
were  made  to  read  thus: 

"Fish,  salted  and  pickled  (including  caviar) 
in  barrels,  under  refrigeration,  subject  to  stor- 
ing in  transit  privileges  as  published  in  tariffs 
of  individual  lines  lawfully  on  file  with  Inter- 
state Commerce  Commission,  minimum  weight 
30,000  lbs $1.00. 

"Fish,  salted  and  pickled  (inclnding  caviar) 
in  barrels,  not  under  refrigeration,  minimnm 
carload  weight  40,000  lbs.  subject  to  storing  in 
transit  privileges  as  published  in  tariffs  of  in- 
dividual linek  lawfully  on  file  with  Interstate 
Commerce   Commission 85  cents." 

Aside  from  the  words  "In  barrds"-  found 
In'  both  provisions  as  published  on  August 
19, 1912,  the  wording  has  remained  practical- 
ly unchanged  in  each  provision,  except  in 
one  particular.  The  provision  prescribing 
the  $1  rate  was  changed  on  March  22,  1910, 
by  substituting  the  words  "under  refrigera- 
tion" for  the  words  "In  refrigerator  cars" ; 
and '  no  other  alteration  was  made  after- 
wards, except  to  Insert  the  words  "In  bar- 
rels." The  first  Change  in  the  85-cent  provi- 
sion was  made  on  Mardi  22,  1910,  by  omit- 
ting the  words  "In  ordinary  box  cars";  and 
the  second  alteration  was  made  on  August 
10,  1912,  by  Inserting  the  words  "in  barrels, 
not  under  refrigeration." 

An  examination  of  the  three  several  forms 
in  which  each  of  the  two  provisions  has  ap- 
peared will  disclose  that  at  all  times  pickled 
fish  shipped  "under  refrigeration"  moved  at 
the  $1  rate.  Since  salted  and  pickled  fish 
.  cannot  be  moved  "under  refrlgeratlou,"  un- 
less shipped  In  refrigerator  cars,  it  necessari- 
ly follows  that  when  a  shipper  ordered  Qsh 
moved  "under  refrigeration"  It  was  shipped 
in  refrigerator  cars,  and  therefore  ht  the  $1 
rate,  even  under  the  form  of  the  $1  provision 
as  first  published.  While  It  is  not  necessary 
to  Inquire  into  the  reason  for  the  changes  in 
the  wording,  it  has  been  suggested  that  the 
first  alteration  was  made  in  order  to  permit 
the  carrier.  If  it  wished,  to  move  fish  "not  un- 
der refrigeration"  in  any  available  equipment. 
Notwithstanding  the  very  Ingenious  argument 
which  learned  counsel  for  plaintiff  predicate 
upon  the  changes  In  the  wording  of  the  tariff 
provisions,  we  construe  the  provisions  to 
mean  that  the  specified  commodity  when  shlp- 
ped  "under  refrigeration"  at  all  times  moved 


at  the  $1  rate.  Tbia  is  the  constmction  glvdi 
by  the  Interstate  Commerce  Commission.  Al- 
though writing  about  a  controversy  whldi 
probably  arose  under  the  tariff  provisions  as 
published  on  August  10,  1912,  the  commis- 
sion said  in  ETume  Company  v.  Southern  Pa- 
dfic  Company,  S3  Interst.  Com.  Com'n,  126, 
that  the  rate  'is  $1  per  hundred  pounds  when 
under  refrigeration  and  85  cents  per  hundred 
pounds  when  not  under  refrigeration.  Both 
rates  have  been  in  effect  for  a  Bumb»  of 
years." 

The  Judgment  appealed  from  is  reversed, 
and  the  defendant  is  entitled  to  a  Judgment 
for  Its  costs  and  disbursements. 


McBRIDB,  C.  J.,  and  BDRNErTT  and  BEN- 
SON, JJ.,  concur. 


a*  OU.  cr.  OS) 
CARIGNANO  v.  STATE.    (No.  A-2909.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
May  18,  1918.) 

Appeal  from  County  Court,  lAtlnier  Coun- 
ty; O.  B.  Hunt,  Judge. 

O.  Carlgnano  was  .convicted  of  ttie  offense 
of  unlawful  possession  of  intoxicating  liq- 
uors, and  he  appeals.    Judgment  affirmed. 

Jones  ft  Lester,  of  Wllburton,  for  plaintiff 
in  error.  S.  P.  Fteeling,  Atty.  Gen.,  and  R. 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 


PBB  CURIAM,  a  Carlgnano  was  convict- 
ed in  the  county  court  of  Latimer  county  of 
the  offense  of  unlawfully  having  possession 
of  certain  intoxicating  liquors  with  the  intent 
to  dispose  of  same  by  sale,  barter,  et  cetera. 
In  violation  of  the  laws  of  this  state. 

The  proof  on  t>ehalf  of  the  state  shows 
that  a  search  was  made  of  his  premises  In 
the  town  of  Wllburton  on  the  26th  day  of 
June,  1916,  and  two  cases  containing  24 
quarts  of  whisky,  and  a  barrel  containing  72 
quarts  of  beer  were  found  stored  in  a  ware- 
house on  his  premises  connected  with  his 
storeroom.  It  was  also  proven  that  the  de- 
fendant had  paid  the  special  tax  required  of 
retail  liquor  dealers  by  the  United  States 
government  on  March  27,  1916,  covering  a 
period  from  July  1,  1915,  to  June  30,  191C. 
On  cross-examination  the  defendant  adnaltted 
that  he  had  been  convicted  of  violating  the 
prohibitory  liquor  laws  of  this  state  on  four 
previous  occasions.  The  Jury  assessed  his 
punishment  at  a  fine  of  $75  and  confinement 
in  the  county  Jail  for  a  period  of  30  days. 

The  defense  Interposed  by  defendant  was 
not  believed  by  the  Jury,  and,  as  the  state's 
evidence  la  sufficient  to  sustain  the  conviction. 
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8D7  controverted  question  of  fact,  therefore, 
was  settled  by  tbe  jury's  verdict 

We  have  carefully  examined  tbe  record, 
and  the  assignments  of  error  presented  In 
the  brief  of  counsel  for  plaintUC  in  error. 
No  new  questions  are  raised,  and  nottiing 
that  would  in  any  way  tend  to  prejudice  the 
substantial  rights  of  plaintiff  in  error  is 
presented  for  our  consideration. 

It  is  the  opinion  of  the  court  that  the  Judg- 
ment of  conviction  should  be  afBrmed;  and 
it  is  so  ordered. 


(64  Colo.  4T) 

SELATFER  v.  GEORGE.    (No.  8728.) 

(Supreme  Court  of  Colorado.    Oct  8,  1917. 
Rehearing  Denied  April  1,  1918.) 

1.  GuABANTT  €=336(8)— Asstrupno IT  or  Debts 
BT  BuTEB— "Current  Liabilities." 

Where  one  purchased  all  the  stock  of  a  com- 
pany, a^eeing  to  assume  "all  current  liabili- 
ties," such  words  include  the  current  liabilities 
of  the  company  for  monthly  payments  of  rent 
under  a  lease  existing  at  time  of  guaranty  (cit- 
ing Words  and  Phrases,  Current). 

2.  Landlord  and  Tenant  e=>  160(2),  208(2) 
—Express  Covenant  Running  wrrn  IjAND. 

Covenants  to  pay  rent  and  to  yield  up  the 
premises  in  a  required  condition  ran  with  the 
land,  and  assignee,  upon  acceptance  of  a  lease, 
becomes  liable  under  these  covenants. 

3.  Landlord  and  Tenant  ®=>160(2)— Covb- 
rant  to  Yield  Premises  at  End  of  Term 
—  Cancellation    or    Abandonment    or 

Under  a  covenant  to  yield  up  premises  in 
good  repair  at  expiration  of  term  of  lease,  the 
lessee  becomes  liable  immediately  upon  termina- 
tion by  cancellation  or  abandonment 

4.  Landlord  and  Tenant  «=3ll0(2)— Tebmi- 
NATioN  or  Lease— Abandonment  and  Ao- 
ceptance. 

The  abandonment  of  the  premises  by  lessee's 
assignee  vithont  acceptance  of  snrrender  by 
lessor  does  not  terminate  tbe  lease  nor  destroy 
such  assignee's  estate. 

B.  Appeal  and  B^ob  «S3171(1)— Thxobt  or 
Case  Below. 
Tbe  rale  of  law  that  an  assignee  of  a  lease 
is  liable  only  for  covenants  broken  while  in  pos- 
session of  the  premises  cannot  be  applied  where 
no  attempt  to  separate  tbe  amounts  of  allsKed 
damage  to  the  premises  as  between  the  differ- 
ent assignees  of  lease  was  made  and  no  objec- 
tion offered  to  evidence  covering  damages  for 
whole  period. 

6.  Appeal  and  Error  «=3 171(1)  —  Review  — 
Chanoe  or  Theory. 
Where  a  trial  upon  a  covenant  to  yield  up 
premises  leased  in  required  condition  was  bad 
upon  tbe  theory  that  defendant,  assignee,  was 
liable  from  inception  to  termination  of  lease,  it 
cannot  t)e  contended  upon  error  that  assignee 
was  liable  only  during  time  of  his  possession. 

Bailey,  J.,  dissenting.  Garrigues,  Jh  dissent- 
ing in  part 

En  Baac  Urror  to  District  Court,  Den- 
rer  County ;  Charles  C  Butler,  Judge. 

Action  by  Herl)ert  George  against  J<An  O. 
Sliaffer.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 


M.  H.  Kennedy  and  L:  H.  Goddard,  both 
of  Denver,  for  plaintiff  in  error.  Bartels, 
Blood  &  Bancroft,  of  Denver,  for  defendant 
in  error. 

SOOTT,  J.  On  the  10th  day  of  June,  1910, 
the  defendant  in  error,  Herbert  George^  enter- 
ed into  a  written  contract  of  lease  with  Jared 
Newell  Husted,  whereby  the  said  George 
leased  to  the  said  Husted  a  building  and 
premises  at  1735  to  1737  Champa  street  in  tbe 
city  of  Denver,  for  the  term  of  one  year,  with 
the  privilege  to  Newell,  at  hla  option,  to 
extend  the  period  for  which  said  lease  was 
to  run  an  additional  five  years.  The  lease 
provided  tliat  Newell  should  have  the  right 
to  assign  it  to  a  corporation  to  be  organized 
for  the  purpose  of  publishing  a  daily  news- 
paper. Thereafter  Newell  assigned  tbe  lease 
and  delivered  possession  of  the  premises  to 
the  Denver  Times  Publishing  Company.  This 
company  secured  an  extension  of  the  lease 
under  its  terms,  for  a  term  of  five  years 
from  the  10th  day  of  June,  1911.  The  lease 
provided  for  monthly  payments  as  rent  of 
$500,  and  further  that  In  case  tlie  lessee 
should  occupy  the  second  floor  of  the  build- 
ing, which  might  be  done  upon  the  lessee  se- 
curing a  vacation  thereof  by  the  occupying 
tenants,  the  monthly  rental  in  sudi  case 
should  be  $650.  On  or  about  the  15th  day  of 
January,  1912,  tbe  Times  Company  sold  Its 
newspaper  property  and  assigned  the  lease  to 
the  Speer  Publishing  Company.  This  com- 
pany acquired  the  second  floor  and  thereafter 
occupied  the  entire  building,  and  for  which  it 
paid  the  monthly  rental  of  $650,  as  provided 
in  the  lease,  and  continued  to  so  occupy  the 
building  until  the  date  of  the  removal  of  the 
newspaper  plant  and  the  abandonment  of  the 
premises.  On  the  21st  day  of  October,  1913, 
the  plaintiff  is  error,  John  G.  Shaffer,  pur- 
chased ail  the  stock  and  bonds  of  the  Speer 
Publishing  Company.  As  a  part  of  the  con- 
sideration for  the  sale  to  and  purchase  by 
Shaffer  of  the  stock  and  bonds  of  the  Speer 
Company,  Shaffer  agreed  to  and  did  assume 
"aU  current  liabilities"  of  the  Speer  Com- 
pany. On  or  about  the  26th  day  of  October, 
1913,  the  newspaper  property  was  removed 
from  the  premises,  and, the  Speer  Company 
and  Shaffer  declined  to  pay  further  rent  uo- 
der  the  lease.  George  declined  to  accept  the 
keys  to  the  building  or  to  release  the  lessees, 
and  did  not  do  so  until  the  26th  day  of  Sep- 
tember, 1914.  This  suit  is  to  recover  the 
rent  under  the  terms  of  the  lease,  from  the 
date  of  removal  from  the  btiildlng  until 
September  26,  1914,  and  for  damage  to  the 
buUding  under  the  covenant  in  the  lease  to 
leave  in  good  repair.  The  lease  under  tlie 
extension  was  to  expire  by  limitation  of  time 
on  the  10th  day  of  June,  191^.  Verdict  and 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff in  the  sum  of  $10,900. 


4=3For  other  cases  ■«•  same  toplo  and  KBY-MPMBBB  In  all  Key-Numberad  Digests  and  Indexes 

i7ip.-6e 


Digitized  by 


Google 


882 


171  PACIFIC  RBPOBTOB 


(C<«a 


The  covenant  In  the  lease  under  which  the 
plaintiff  claims  damages  to  the  building  Is 
as  follows: 

"And  the  said  party  of  the  second  part  cove- 
nants with  the  said  party  of  the  first  part  that 
the  said  second  party  has  received  said  demised 
premises  in  good  order  and  condition,  and  at  the 
expiration  of  the  time  of  this  lease  will  sield 
up  the  said  premises  to  the  said  party  of  the 
first  part,  in  as  good  order  and  condition  as 
when  the  same  were  entered  upon  by  the  said 

garty  of  the  second  part,  loss  by  fire,  or  inevita- 
le  accident,  or  ordinary  wear  excepted,  and 
also  will  keep  said  premises^  including  all  gas 
pipes,  water  pipes,  electric  wires  and  sewer  con- 
nections in  good  repair  during  this  lease  at  bis 
own  expense." 

The  errors  assigned  are  substantially  em- 
braced In  objections  to  a  part  of  the  instruc- 
tion of  the  court,  which  reads  as  follows: 
"Tou  will  find  a -verdict  for  the  plaintifiF  and 
against  the  defendant  John  C.  Shaffer  in  the 
sum  of  $7,150  for  rent  due,  and  also  in  such 
further  sum  not  exceeding  $8,000  as  you  find 
from  the  preponderance  of  tiie  evidence  that  it 
would  cost  on  September  26,  1914,  to  then  place 
the  leased  premises  in  as  good  order  and  con- 
dition as  they  were  in  when  the  lease  was  exe- 
cuted, to  wit,  on  June  10,  1910,  ordinary  wear 
excepted.  In  this  connection  the  court  instructs 
you  that  if  you  find  from  the  preponderance  of 
the  evidence  that  tli,e  plaintiff  at  or  before  the 
time  he  executed  the  lease,  or  at  or  before  the 
time  he  assented  to  the  assignment  of  the  lease 
by  the  Denver  Times  Printing  &  Publishing 
Company  to  the  Speer  Publishing  Company, 
knew  that  the  premises  were  to  be  used  fur  con- 
ducting a  newspaper  or  printing  and  publishing 
business,  then  the  words  'ordinary  wear'  as 
used  in  the  lease  mean  such  ordinary  wear  as 
buildings  are  ordinarily  subjected  to  in  the 
conduct  of  the  newspaper  or  printing  and  put>- 
lishing  business :  but  this  does  not  include  the 
removal  or  condition  to  the  building  of  walls 
or  partitions,  nor  does  it  include  other  substan- 
tial changes  or  alterations  in  the  structure  it- 
self," 

[1, 2]  The  objections  to  the  direction  of  the 
court  to  find  for  the  plaintiff  for  the  rent  are: 
(a)  That  the  guaranty  of  the  defendant  to 
pay  "current  liabilities''  does  not  create  a  lia- 
bility to  pay  rent  under  the  terms  of  the 
lease;  and  (b)  that  the  question  as  to  when 
the  lease  was  terminated  should  bare  been 
submitted  to  the  jury. 

The  Speer  Company  was  the  assignee  of  the 
lease  and  admittedly  liable  upon  all  covenants 
therein.  Shaffer  assumed  "all  current  liablli- 
.  ties"  of  the  Speer  Company.  The  word  "cur- 
rent" is  defined  by  the  authorities  as  "run- 
ning, moving,  flowing,  passing.  Passing  from 
one  to  another,  especially,  widely  circulated, 
publicly  known,  general,  prevalent,  as,  the 
current  ideas  of  the  day;  now  passing;  pres- 
ent in  its  course;  as,  the  current  month  of 
the  year."  2  Words  and  Phrases,  1T90;  8 
Am.  and  Eng.  Enc.  Law,  498. 

It  is  quite  clear  that  the  monthly  payment 
of  its  rent  under  the  terms  of  the  lease  was 
a  liability  present  in  its  course  of  business, 
and  was  therefore  a  current  liability  of  the 
Speer  Publishing  Company.  The  contract  of 
lease  was  in  existence  at  the  time  of  the 
guaranty,  and  was  not  a  liability  to  arise  in 
tlie  future,  but  then  existed.  Hart  t.  Wynne 
(Tex.  iav.  App.)  40  S.  W.  848. 


It  Is  the  accepted  rule  of  law  that  cove- 
nants to  pay  rent  and  to  yield  up  the  premis- 
es in  a  required  condition  are  covenants 
which  run  with  the  land,  and  that  an  assignee 
of  a  lease  who  accepts  it  is  liable  on  these 
covenants.  Indeed,  plaintiff  in  error  cites  the 
well-considered  statement  of  the  rule  from 
Jones  on  Landlord  and  Tenant,  f  455,  as  fol- 
lows: 

"An  assignee  of  a  lease  is  bound  by  privity 
of  estate  to  perform  the  express  covenants  which 
run  with  the  land ;  but.  In  the  absence  of  ex- 
press agreement  on  his  part,  be  is  liable  only  on 
such  covenants  as  run  with  the  land  and  only 
during  such  time  as  he  holds  the  term.  When 
the  assignee  accepts  the  assignment  of  a  lease, 
he  is  charged  with  knowledge  of  the  covenants 
therein  and  takes  it  cum  onere.  subject  to  the 
payment  of  the  rent  which  shall  thereofter  be- 
come due,  and  to  the  performance  of  the  cove- 
nants running  with  the  land  which,  by  the 
terms  of  the  lease,  the  lessee  was  bound  to  per- 
form. Because  of  privity  of  estate  he  is  liable 
upon  covenants  maturing  and  broken  while  the 
title  is  held  by  him.  The  law  has  been  stated 
to  be  that  'tlie  assignee  is  answerable  for  the 
rent  during  his  ownership  of  the  term  under 
the  assignment,  and  his  liability  therefor  arises 
out  of  the  privity  of  estate,  and  this,  without 
reference  to  any  obligation  assumed  by  him  in 
the  contract  of  assignment'  The  original  leasee 
is  bound  by  the  contract  to  make  the  paymenta. 
"The  assignee  is  bound  by  his  acceptance  of  the 
lease  to  make  good  the  covenant  to  pay  rent 
therein  contained.  His  liability  is  upon  the 
covenants  and  arises,  not  from  any  express  as- 
sumption or  agreement  to  pay  it,  wbicb  might 
be  contained  m  the  written  assignment,  but 
from  the  privitv  of  estate  by  reason  of  his  own- 
ership and  right  to  enjoy  the  benefits  of  the 
lease. 

"The  assignee  is  in  privity  of  estate,  but  not 
in  privity  of  contract  with  the  lessor,  and  is 
only  liable  on  covenants  wbicb  run  with  0»» 
land,  such  as  covenants  for  rent,  to  pay  taxes, 
and  to  yield  up  premises  in  good  repair." 

To  the  same  effect,  see  1  Underhlll  on  Land- 
lord and  Tenant,  |  386,  where  the  reason  for 
the  ifule  is  stated  to  be: 

"Any  liability  the  assignee  of  the  lessee  may 
have  is  only  incumbent  upon  him  because  of  the 
equitable  princiiile  that  he  who  pnjms  the  bene- 
fits of  an  existing  condition  of  affairs  cannot 
shift  its  duties.  After  the  assignment  the  as- 
signee has  the  sole  right  of  possession  under  the 
lease,  and,  having  this  right,  he  must  accept  the 
accompanying  duty  or  duties.  The  rijilit  of  pos- 
session and  the  enjoyment  of  possession  inapose 
ufion  him  the  obligation  to  return  their  equiva- 
lent Hence,  he  must  do  for  the  landlord  every- 
thing that  his  assignor  had  agreed  to  do  as  an 
equivalent  of  the  enjoyment  of  the  premises. 
Toia  class  of  covenants  which  are  by  a  fiction 
said  to  run  with  the  land  comprise  all  those 
which  involve  the  doing  of  something  to  or  about 
the  land  itself.  They  are  very  numerous  and 
include  almost  every  conceivable  civenunt  which 
can  be  inserted  in  a  lease.  It  is  not  necessary 
where  by  its  nature  a  covenant  runs  with  the 
land  that  it  shall  contain  the  word  'assignee'  or 
'assigns.' " 

To  sustain  the  contention  of  plalntllT  in 
error  that  the  assumption  of  all  current  lia- 
bilities does  not  include  liability  on  the  lease 
he  cites  State  v.  County  of  Marion.  21  Kan. 
419,  and  Matter  of  Assignment  of  llavenor,  70 
Hun,  56,  23  N.  T.  Supp.  1002.  These  authori- 
ties do  not,  in  our  opinion,  sustain  the  con- 
tention, nor  vary  the  rule  as  above  stated. 
In  the  former  case  It  was  simply  held  that 
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tbe  board  of  county  commlasloners  have  no 
power  to  appropriate  funds  raised  by  taxa- 
tion to  defray  current  expenses,  for  the  erec- 
tion of  permanent  county  buildings,  and  par- 
ticularly in  view  of  statutes  providing  specifi- 
cally for  the  creation  of  funds  for  the  con- 
struction of  permanent  county  buildings.  The 
latter  case  involved  an  assignment  for  the 
benefit  of  creditors  and  la  not  in  point. 

[3]  It  is  further  contended  by  plalntifT  In 
error  that  he  is  not  liable  on  the  covenant  to 
yield  up  the  premises  in  good  repair  at  the  ex- 
piration of  the  lease,  for  the  reason  that  the 
lease  bad  not  expired  by  the  efllux  of  time, 
but  by  expiration  on  cancellation.  Tbia  con- 
tention cannot  be  sustained  Mtber  op<m  prin- 
ciple or  authority. 

The  rale  of  law  in  this  regard  is  stated  In 
2  Underltill  on  Landlord  and  Tmant,  f  6S4, 
to  be: 

"The  question  what  is  meant  by  the  words 
'expiration  of  the  term'  may  arise  where  the 
lease  is  surrendered  before  the  term  has  expired 
by  the  lapse  of  time.  Unquestionably  the  par- 
ties to  aach  a  covenant  'by  expiration  of  the 
term'  mean  in  moat  cases  that  no  cause  of  action 
shall  accrue  until  the  end  of  the  full  term  caused 
by  tbe  natural  efflux  of  time.  But  a  lease  may 
expire  In  many  j>ther  ways  than  by  lapse  of 
time,  as,  for  example,  by  the  taking  of  the  prem- 
ises for  public  uses,  by  certain  wrongful  acts 
of  tbe  tenant,  by  surrender,  or  by  eviction.  And 
where  the  term  thus  expires,  it  ia  as  much  at  an 
end  as  if  it  bad  expired  by  the  lapse  of  time. 
Neither  party  can  thereafter  obtain  any  rights 
under  it,  though  either  may  enforce  against  the 
other  any  rigbti  of  obligation  which  may  have 
accrued  theretofore.  Hence,  where  a  lease  is 
surrendered  during  the  term  by  the  agreement 
of  the  partiea,  a  cause  of  action  on  a  covenant 
to  surrender  in  good  condition  at  the  expiration 
of  the  term  at  once  accrues  to  the  lessor,  and, 
if  the  premises  are  not  returned  in  good  condi- 
tion at  the  time  of  the  surrender,  the  lessor  may 
sue  at  once  for  damages." 

Counsel  cite  Reed  t.  SbowhiU,  61  N.  J. 
Law,  162,  16  Atl.  679,  33  L.  R.  A.  683,  to  tbe 
contrary.  If  this  case  can  be  said  to  sustain 
the  contention,  it  is  without  precedent,  and, 
BO  far  as  we  are  aware,  has  never  been  fol- 
lowed. On  the  contrary,  it  has  been  express- 
ly repudiated.  Marshall  v.  Rugg,  6  Wyo.  270, 
44  Pac.  700,  45  Pac.  486,  33  L^  R.  A.  679,  and 
authorities  cited. 

[4]  The  plaintiff  In  error  further  contends 
that  the  Speer  Company  had  transferred  all 
Its  interest  in  the  lease  to  the  Denver  Pub- 
lishing Company  on  October  31, 1913,  and  had 
therefore  gone  out  of  possession  at  tliat 
time. 

There  is  no  such  testimony  In  the  record. 
tt  is  true  that  the  complaint  alleged  upon 
information  and  belief  that  on  January  30, 
1914,  the  Speer  Company  had  assigned  its 
interest  in  the  lease  to  the  Denver  Publishing 
CSompany,  an  original  party  to  this  suit ;  but 
this  allegation  was  denied,  and  there  was 
no  proof  of  such  an  assignment  at  any  time, 
and  because  of  this  failure  of  proof  the  trial 
court  dismissed  the  Denver  Pablistiing  Com- 
pany as  a  party  defendant,  nierefore,  so 
tax  as  It  appears  from  tbe  proof,  tbe  Speer 


Company  continued,  as  the  assignee  of  die 
lease,  in  legal  possession  until  the  lease  was 
terminated.  The  mere  abandonment  of  the 
premises  did  not  operate  to  destroy  tbe  estate 
of  the  Speer  Company.  There  was  no  evi- 
dence tending  to  show  that  the  owner  accept- 
ed the  surrender  of  the  lease  at  that  time, 
nor  until  September  26,  1914. 

It  was  said  by  this  court  in  Symes  Invest* 
ment  Co.  v.  Wheelock,  55  Colo.  459,  136  Pac. 
65,  that: 

"It  is  fundamental  that  a  tenant  cannot,  by 
voluntarily  surrendering  possession  of  the  prem- 
ises, evict  himself.  Lettick  v.  Honnold,  63  111. 
335.  The  renting  of  other  quarters  by  defend- 
ant, notice  of  vacation  on  a  certain  date,  and 
vacation  of  the  premises  accordingly,  constitut- 
ed an  abandonment,  and  entry  thereafter  by  the 
landlord  was  not  an  eviction.  Hnmiston  et  al. 
V.  Wheeler,  176  HI.  516,  51  N.  E.  893.  It  Is 
essential  to  even  constructive  eviction  that  the 
conduct  of  the  landlord  be  more  than  a  mere 
trespass  and  such  as  to  effectually  deprive  the 
tenant  of  the  use  and  benefit  of  all  or  some  part 
of  the  premises.  2  Underhill  on  Landlord  and 
Tenant.  U  670.  671." 

To  the  same  effect  Is  Fehringer  ▼.  Wagner 
Co.,  decided  by  this  court,  61  Cola  369,  157 
Pac.  1071. 

[6]  It  is  further  urged  that  under  the  well- 
settled  rule  of  law  an  assignee  of  a  lease  is 
liable  only  for  the  covenants  broken  while  he 
Is  in  possession ;  that  Hnsted  and  the  Times 
Company  committed  the  acts  complained  of 
aa  to  the  condition  of  the  property,  and  there- 
fore the  Speer  Company  was  not  liable.  The 
principle  of  law  must  bO  conceded,  but  the 
record  does  not  Justify  tbe  statement  of  fact. 

It  is  not  disputed  that  the  Speer  Compa- 
ny alone  took  over,  arranged,  and  occupied 
the  second  fioor,  which  was  at  no  time  used 
or  occupied  by  ttie  Times  Company.  Tbe  tes- 
timony does  not  separate  tbe  amounts  of  al- 
leged damage  as  between  the  Times  Company 
and  the  Speer  Company.  No  effort  was  made 
by  tbe  defendant  to  do  so,  nor  was  objection 
made  to  the  introduction  of  evidence  cover- 
ing damage  for  the  entire  period  of  the  lease. 

[6]  The  case  was  tried  npon  the  theory  of 
liability  or  no  liability  for  the  entire  period. 
Tbe  testimony  of  plaintiff's  witnesses  fixed 
the  damages  at  $8,800.  The  testimony  of  de- 
fendant's witnesses  fixed  the  damage  at  $1,- 
306.  The  Jury  found  the  damages  to  be  In  tbe 
sum  of  $3,750.  Whether  or  not  this  finding 
Included  damage  occurring  during  the  period 
of  the  occupancy  by  the  Times  Company  Is 
not  made  clear. 

Upon  the  trial,  the  theories  of  the  partners 
were  stated  by  counsel  to  be: 

"So  we  are  suing  for  this  $7,150  rent  and  for 
$8,000  that  we  contend  it  wUl  cost  the  plaintiff 
to  restore  this  building  to  its  original  order  and 
conditton." 

And  by  defendant's  counsel: 

"Instead  of  being  a  building  which  Is  absolute- 
ly unrentable,  we  will  show  you  instead  of  its 
taking  $6,000  or  $7,000  to  put  ttiis  building 
back,  we  will  show  you  by  competent  contractors 
of  this  town  that  it  would  not  take  more  than 
$1,100  to  put  the  building  absolutely  in  as  good 
rmtal  shapa  as  it  was  when  it  waa  rented. 
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Tbfe  eyidence  will  bIiow  that  whatever  damatre 
was  done  to  the  building  during  the  occupancy 
was  the  result  of  what  can  be  considered  ordi- 
nary wear  and  tear  in  the  business  of  the  publi- 
cation of  a  newspaper.  And  so  the  defendant  dis- 
claims any  liability  under  this  lease,  any  lia- 
bility to  pay  rent,  or  any  liabilit;^  to  respond 
for  damages  to  the  building  by  virtue  of  any 
negligence  or  anything  else. 

The  testimony  of  both  parties  was  direct- 
ed to  the  condition  of  the  building  in  June, 
1910,  when  the  lease  was  executed,  and  its 
condition  on  September  26,  1914,  when  tbe 
lease  was  terminated.  It  will  thus  appear 
that  the  theory  for  which  plaintiff  in  error 
now  contends  Is  a  new  and  entirely  different 
one  from  that  presented  on  the  trial.  Then, 
the  theory  was  as  to  liability  of  defendant 
under  the  covenants  of  the  lease  from  Its  in- 
ception to  its  termination.  Now,  npon  error, 
it  is  contended  that  recovery  may  be  bad  dur- 
ing a  period  only  between  tlie  assignment  of 
the  lease  to  the  Speer  Company  and  the 
abandonment  of  the  property.  There  U  no 
better  settled  rule  of  this  court  than  that 
one  who  goes  through  a  trial  upon  the  the- 
ory that  a  certain  matter  is  in  issue  will  not 
be  heard  to  say  in  the  event  of  review  that 
there  was  no  such  issue.  It  was  the  clear 
duty  of  the  defendant  to  properly  assert  and 
prove  his  contention  upon  the  trial,  and  hla 
failure  or  neglect  to  do  so  was  at  his  perU. 

The  language  of  the  court  In  Savage  v.  Ooi- 
tral  Elec  Co.,  59  Colo.  66,  148  Pac.  264,  ap- 
plies with  equal  propriety  and  force  to  the 
circumstances  of  this  case.  It  was  there 
said: 

"It  'is  now  contended  by  plaintiff  that  the 
answer  contains  no  suificient  plea  of  breach  of 
contract  No  attempt  was  made  below,  either 
by  motion  or  otherwise,  to  make  the  answer 
more  specific,  definite,  and  certain.  Its  aver- 
ments were  put  in  issue,  and  plaintiff  made  no 
objection  to  the  introduction  of  evidence  by 
the  defendant  tending  to  prove  the  claimed 
breach,  but,  on  the  contrary,  offered  evidence  at 
length  in  denial  thereof.  The  sufiiciency  of  the 
answer  to  present  the  question  of  a  breach  of 
the  contract  is  urged  for  the  first  time  in  this 
court.  The  pleading  was  treated  by  the  parties 
as  presenting  that  issue,  and  trial  had  on  that 
theory,  and  therefore  any  insuUiciaicy  of  the 
pleading  in  this  respect  must  be  regarded,  upon 
review,  as  waived.  In  other  words,  a  party 
who  tries  a  cause  on  the  theory  that  a  given 
matter  is  in  issue,  when  defeated  on  that  propo- 
sition, will  not  thereafter  be  heard  to  say  there 
was  no  such  issue.  1>.  T.  &  h'X,  W.  K.  R.  Co. 
v.  Smock,  23  Coio.  456,  48  Pac.  081." 

The  defendant  cannot  now  complain.  If 
admitting  his  failure  to  present  the  issue 
upon  the  trial.  If  this  court  is.  to  assume 
issues  not  presented  to  the  trial  court,  the 
result  will  be  prolonged,  if  not  interminable, 
litigation.  Besides,  in  fairness  and  Justice 
to  the  trial  court,  only  such  issues  as  are 
there  presented  should  be  reviewed  here. 

The  judgment  is  affirmed. 

BAILEY,  J.,  dissenting.  QARBIGUBS, 
J.,  concun-ing  in  part  and  dissenting  la  part 
WHITE,  C.  J.,  not  participating. 


GABBIOUES,  7.  As  to  the  part  of  the 
opinion  holding  Shaffer  liable  for  the  rent,  I 
concur.  As  to  the  part  relating  to  damages 
to  the  building,  I  dissent 

The  evidence  shows  the  building  was  rented 
for  a  printing  office  and  that  the  interior  had 
to  be  changed  and  rearranged  to  make  it 
suitable  for  that  purpose.  Mr.  George  knew 
of  tills,  and  was  shown  the  changes  that 
would  have  to  be  made  in  executicm  of  the 
lease  and  consented  thereto.  It  was  not  the 
agreement  nor  the  intention  of  the  parties 
that  the  tenant  should  replace  these  changes 
at  the  termination  of  the  lease  and  put  the 
building  back  as  it  was  before  tlie  lease  was 
executed.  If  it  had  been,  the  lease  would 
have  specifically  so  provided.  Tbe  clause 
that  the  premises  should  be  surrendered  at 
the  termination  of  the  lease  in  as  good  con^ 
ditlon  as  when  taken,  except  as  to  ordinary 
wear  and  tear,  relates  to  its  use  with  these 
physical  changes  made  by  the  tenant  I  fe&r 
that  branch  of  tbe  case  relating  to  dam- 
ages to  the  building  was  tried  to  the  court 
and  submitted  to  the  Jury  on  the  erroneous 
theory  that  it  was  the  duty  of  tlte  tenant 
at  the  termination  of  the  lease  to  restore 
the  interior  of  the  building,  or  put  tt  back  In 
the  conditiMi  it  was  in  when  the  lease  was 
executed.  This  being  the  case,  I  concur  In 
the  opinion  that  the  Judgment  for  the  rent 
should  be  affirmed ;  but  I  think  that  brandi 
of  the  case  relating  to  the  damages  to  the 
building  should  be  reversed,  and  the  caiua 
remanded  for  a  new  trial. 

''''^='  (J4  Colo.  189) 

BUBNHAM  LOAN  &  INVESTMENT  OO.  t. 
SETHMAN  et  al.     (No.  8781.) 

(Supreme  Court  of  Colorado.    Feb.  4,  1918. 
Rehearing  Denied  April  1,  1918.) 

1.  BiULS  AHD  Notes  «=5»357— Bowa  Fids  Pvs- 

CHASEBS— "HOLDEB   IN    DUB   COUBSK." 

Where  a  negotiable  note,  given  for  stock 
in  a  corporation  under  certain  oral  promises  not 
made  good,  and  indorsed  in  blank,  delivered  to 
an  agent,  by  whom  delivered  to  plaintiff  before 
maturity  as  collateral  for  a  loan  without  plain- 
tiff's knowledge  of  any  defense  or  defective  title, 
as  provided  in  Commercial  Code  1897  (Laws 
1807,  p.  222)  §§  56,  56,  plaintiff  was  a  holder 
in  due  course  under  section  52,  par.  4. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
in  Due  Course.] 

2.  Bills  and  Notes  «=»340  —  Bona  Pidb 
pubcuasek»— constbuctivb  noticb— good 
Faith. 

That  the  holder  of  a  note  indorsed  in  blank 
by  payee  corporation  by  its  president  received 
it  to  secure  a  private  loan  to  one  be  knew  was 
payee's  treasurer,  to  whom  the  president  stated 
the  note  had  been  transferred  for  value,  is  in- 
sufficient in  law  to  warrant  an  inference  of  bad 
faith  of  bolder. 

3.  Bills  and  Notes  ®=>340— Bona  Fide  Pub- 
chasebs— constbuctivb  noticb— dutt  to 
Inqttibb. 

One  taking  a 'negotiable  note,  indorsed  in 
blank  by  payee  corporation  as  collateral  to  se- 
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re  a  private  foait  to  its  treasurer,  who  inqnir- 
for  president's  authority  to  indorse  and  treaa- 
tt's  private  ownership,  was  not  negligent  to 
e  point  of  bad  faith  constituting  notice,  iin- 
T  Commercial   Code,   1897,   {   56,  not  being 
lund  to  Inquire  of  maker. 
Bills  and  Notes  iS=»963— Biohtb  or  Bona 
Fide  Fukchasebs  against  Makeb. 
Where  one  made  a  negotiable  note  for  stock 
a  company,  which  the  company  indorsed  in 
ank  and  delivered  to  an  agent,  who  transfer- 
d  it  to  a  bolder  in  good  faith  and  withont  no- 
:e  of  defenses,   the   maker,   rather   than   the 
ilder,  should  suffer  loss. 

Hill,  C.  J.|  dissenting. 

En  Banc.  Error  to  District  Court,  Olty 
id  County  of  Denver;  James  H.  Teller, 
idge. 

Action  by  the  Bumham  Loan  &  Inveetment 
impany  against  George  H.  Sethman  and 
hers.  Judgment  for  defendants,  and  plaln- 
I  brings  error.  Reversed  and  remanded, 
Itli  directions  to  enter  Judgment  for  plain- 

r. 

Plaintiff  below,  the  Bumham  Loan  &  In< 
stnient  Company,  plaintiff  In  error,  brought 
is  suit  as  pledgee,  against  George  H.  Seth- 
in  on  his  promissory  note  for  $10,002,  given 
the  German-American  Indemnity  Comi>any 
payment  for  stock,  and  negotiated  and  de- 
'ered  to  plaintiff  by  one  S.  N.  Mitchell  as 
Uateral  security  to  his  note  for  $3,0OO.  The 
ial  court  found  that  plaintiff  was  not  a 
Ider  in  due  course,  basing  its  finding  upon 
lack  of  diligent  Inquiry  amounting  to  bad 
1th  in  accepting  the  note,  and  rendered 
rlgment  in  favor  of  defendant. 
Plaintiff's  business  was  loaning  money, 
le  R.  A.  Barney,  who  was  its  secretary, 
>asurer,  and  general  manager  and  had  en- 
e  charge  of  the  buslnesSj  made  the  loan  to 
itchell  which  resulted  in  this  litigation. 
le  business  of  the  German-American  In- 
mnity  Company,  hereinafter  called  the  In- 
mnity  Company,  was  writing  insurance. 
Le  E.  C.  Harrell  was  its  president  and  gen- 
ii manager,  and  the  by-laws  gave  him  the 
tire  charge  and  control  of  all  its  business, 
tchell  was  treasurer,  but  in  name  only, 'Bis 
ty  as  such  being  to  pay  out  money  on  the 
3er  of  the  president  and  secretary.  He 
d  nothing  to  do  with  the  books,  and  had  no 
ssession  or  control  of  the  company's  notes 
d  bills  receivable.  He  was  under  contract 
the  general  stock  salesman  on  commission, 
le  by-laws  provide  that  the  notes  and  biUs 
;elvable  of  the  company  should  be  kept 
the  secretary,  which  office  was  held  by  one 
'.  Brown.  Defendant  Sethman  was  a  dvU 
^ineer  for  companies  employing  workmen, 
d  one  Harry  Ramey,  son  of  R.  A.  Ramey, 
is  an  insurance  solicitor  for  the  Indemnity 
mpany,  but  was  in  no  way  connected  with 
identified  with  plainUff. 
Marclx  5, 1912,  Sethman  went  to  the  Indem- 
:y  Company's  office  in  Denver  and  bought 
tm  Harrell,  the  president,  8,334  shares  ol 
3  capital  stock  of  the  company  at  $3  per, 


share,  of  the  par  value  of  $1  per  share, 
amounting  to  |10,002,  for  which  be  made, 
executed,  and  delivered  to  the  company  bis 
promissory  note  in  ordinary  form,  payable  in 
60  day&  Harry  Ramey  and  one  Reid  were 
instrumental  in  securing  Sethman  as  such 
purchaser.  Harrell  as  president  and  general 
manager  prcMnised  Sethman,  if  he  would  buy 
the  stock  and  give  the  company  his  note  for 
the  purchase  price,  that  it  would  retain  pos- 
session of  the  note;  that  the  company  would 
issue  bim  the  stock  and  elect  him  treasurer 
at  a  salary  of  12,600  a  year;  tliat  the  duties 
of  the  office  would  not  ioterfere  with  his 
usual  occupation:  that  be  would  not  be  re- 
quired to  meet  the  note  at  maturity,  but  the 
company  would  renew  it  from  time  to  time 
until  his  salary  paid  the  amount  due  thereon; 
tliat  tbe  company  desired  the  names  of  the 
varioos  corporations  with  wMch  he  was  as- 
sociated as  engineer,  and  wanted  his  influ- 
ence with  their  workmen  to  induce  them  to 
take  out  polldea  of  insurance^  Tbe  stock 
was  never  issued  to  Urn,  and  be  was  not 
elected  treasurer.  His  note  was  indorsed  by 
the  payee  in  blank  and  delivered  by  Harrell 
to  Mitchell,  who  on  the  18tb  applied  to  plain- 
tiff for  a  loan  of  $3,000,  and  offered  the  Seth- 
man notti  so  indorsed  and  in  his  possession, 
together  with  3,000  shares  of  the  capital 
stock  of  tbe  Indemnity  Company,  standing 
In  the  name  of  Harrell,  also  indorsed  in 
blank,  as  collateral  security  for  the  loan. 
Mitchell  told  Ramey  that  the  note  was  as- 
signed to  him  (Mitchell)  on  account  of  com- 
missions tbe  compajoy  owed  him  on  stodc 
sales.  Ramey  went  to  the  company's  office  ' 
and  Inquired  of  Harrell  regarding  his  au- 
thority .as  president  to  make  the  indorsement, 
and  was  shown  the  following  by-law,  passed 
when  Harrell  was  elected  president,  under 
which  the  company  had  been  working  some 
two  years: 

■"Dutiet.  of  President.  It  shall  be  the  duty  of 
the  president  to  preside  at  all  meetings  of  the 
board  of  directors,  to  sign  all  deeds,  bonds,  cer- 
tificates of  stock,  checks,  and  documents  of  any 
description  of  the  company,  and  to  have  general 
supervision  of  all  meetings,  either  stockholders' 
or  directors'  meetings.  It  shall  be  his,  duty  to 
call  all  meetings,  either  regular  or  special,  and 
tbe  call  shall  be  made  in  accordance  with  the 
by-law3.  It  shall  be  his  duty  to  secure  the  serv- 
ices and  fix  the  remuneration  of  agents,  em- 
ployes and  assistant  ofCcers  for  the  general 
promotion  and  welfare  of  the  company,  and 
shall  have  entire  charge  of  the  affairs  of  the 
company.  A  suitable  compensation,  to  be  deter- 
mined by  the  directors,  shall  be  allowed  the 
president  for  his  services.  Motion  duly  seconded 
by  Mr.  Probst  and  unanimously  adopted  and  the 
by-laws  so  amended." 

HarreU  also  told  Ramey  the  note  was  giv- 
en for  stock  sold  and  delivered  to  Sethman. 
After  making  further  inquiry,  plaintiff  made 
tbe  loan  and  paid  out  the  money  on  Hitch- 
ell's  order,  taking  bis  note  therefor  payable 
in  90  days,  and  Mitchell  delivered  to  plain- 
tiff the  Sethman  note  as  collateral.  'While 
plaintiff  made-  a.  personal  loan  to  Mitchell, 
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In  fact,  the  money  was  borrowed  to  pay 
agents'  advance  commission  on  tbe  sale,  of 
the  stock  to  Sethman  for  which  the  note 
was  glren,  and  was  used  for  that  purpose. 
The  company  agreed  to  pay  Its  agents  30  per 
cent  commission  on  the  sale  of  stock,  and 
required  them  to  glTe  10  per  cent,  of  this  to 
Mitchell  as  general  agent,  and  he  under  some 
agreement  was  to  divide  this  with  Harrell. 
The  commission  on  the  Sethman  sale  was 
$3,000,  the  amount  of  the  Mitchell  loan.  Reld 
and  young  Ramey  were  the  agents  instru- 
mental In  producing  the  purchaser,  and  on 
this  account  each  received  one-third  of  the 
proceeds  of  the  Mitchell  loan;  the  remain- 
der, under  thetr  agreement,  should  have 
been  divided  between  Harrell  and  Mitchell, 
but  Harrell  overlooked  this  detail,  and  Mitch- 
ell, as  a  fact,  received  nothing  out  of  the 
loan,  though  It  was  made  in  his  individual 
name.  So  while  ostensibly  and  In  fact,  so 
far  as  plaintiff  knew  at  the  time,  it  made  a 
personal  loan  to  Mitchell,  the  company  re- 
ceived and  used  the  money  to  pay  these 
agents. 

There  Is  no  evidence  plaintUf  bad  knowl- 
edge of  any  defense  the  maker  bad  to  the 
note,  and  no  evidence  that  It  had  actual 
knowledge  of  any  defect  in  Mitchell's  title. 
After  Mitchell  failed  to  pay  bis  note,  plain- 
tiff had  several  interviews  with  Sethman 
about  the  payment  of  his  note,  and  finally 
Sethman  declared  that  It  had  been  obtained 
by  fraud,  that  there  was  a  want  of  consider- 
ation, and  that  he  would  pay  nothing  upon  It 
Thereupon  this  action  was  instituted. 

The  Pleadings. 

The  complatat  alleges  that  March  5,  1912, 
Sethman  made  and  delivered  his  promissory 
note  for  $10,002  to  the  Indemnity  Company, 
payable  60  days  after  date ;  that  the  Indem- 
nity Company  Indorsed  In  blank,  negotiated, 
and  delivered  it  to  Mitchell,  and  on  March 
18,  1912,  for  value,  he  negotla*^ed  and  de- 
livered It  to  plain  tlft  who  Is  the  bolder  in 
due  course.  The  answer  pleads  failure  and 
want  of  consideration  of  which  it  Is  alleged 
plalntur  bad  notice,  and  also  alleges  a  defect 
In  the  title  of  the  person  negotiating  It  to 
plaintiff  of  which  it  is  alleged  It  had  notice ; 
that  plaintiff  did  not  take  the  note  In  good 
faith  and  Is  not  a  bolder  in  due  course;  that 
plaintiff  in  making  the  loan  advanced  the 
money  to  the  Indemnity  Company  to  be  used 
in  paying  obligations  to  its  agents.  The 
replication  denies  knowledge  of  any  defense 
the  maker  bad  to  the  note;  denies  knowledge 
of  any  defect  In  the  title  of  the  person  ne- 
gotiating it;  denies  that  plaintiff  advanced 
the  money  to  the  Indemnity  Company,  and 
alleges  as  the  transaction:  That  March  18, 
1012,  plaintiff  loaned  Mitchell  $3,000 ;  that  he 
made  and  delivered  to  it  his  promissory  note 
therefor  payable  In  00  days,  and  as  security 
deposited  with  plaintiff  the  Sethman  note, 
and  prays  that  its  recovery  be  limited  to  the 


amount  due  on  the  Mitchell  note.  July  20, 
1914,  after  Judgment  entered  and  after  ths 
term  of  court  had  expired,  without  notice  to 
plaintiff  and  without  leave  of  coul't  first  bad 
and  obtained,  defendant  filed  an  answer.  In 
which  It  Is  alleged  that  Mitchell  had  no  au- 
thority to  pledge  the  note;  that  he  pledged 
It  to  plaintiff  as  collateral  security  for  a 
loan  plaintiff  made  to  him  personally,  at  a 
time  when  plaintiff  knew  he  was  treasurer 
of  the  company,  and  knew  or  should  have 
known  that  he  had  no  authority  to  pledge 
company  property  aa  security  for  his  per- 
sonal loan,  and  that  his  title  was  therefore 
defective. 

The  Statute^ 

Our  Commercial  Code,  passed  in  1897,  pro- 
vides: 

"Sec.  34.  An  indorsement  in  blank  specifies 
no  indorsee,  and  an  instrament  so  indorsed  is 
payable  to  bearer,  and  may  be  negotiated  by 
delivery." 

"Sec.  52.  A  holder  in  due  course  is  a  holder 
who  has  taken  the  instrument  under  the  follow- 
ing conditions  *  *  *  3.  That  he  took  it  in 
good  faith  and  for  value.  4.  That  at  the  time 
it  was  negotiated  to  him  he  bad  no  uotice  of 
any  •  •  •  defect  in  the  title  of  the  person 
negotiating  it" 

"Sec.  55.  The  title  of  a  person  who  nego- 
tiates an  instniment  is  defective  within  the 
meaning  of  this  act  when  he  obtained  the  in- 
strument, or  any  signature  thereto,  by  fraud, 
duress,  or  force  and  fear,  or  other  unlawful 
means,  or  for  an  illegal  coosideration,  or  when 
he  negotiates  it  in  breach  of  faith,  or  under 
such  circumstances  as  amount  to  a  fraud. 

"Sec.  56.  To  constitute  notice  of  *  •  • 
defect  in  the  title  of  the  person  negotiating  the 
same,  the  person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  •  •  •  the  de- 
fect, or  knowledge  of  such  facts  that  his  action 
in  taking  the  instrument  amounted  to  bad  faith. 

"Sec.  57.  A  holder  in  due  course  holds  the 
instrument  free  from  any  defect  of  title  of 
prior  parties,  and  free  from  defenses  available 
to  prior  parties  among  themselves,  and  may  en- 
force payment  of  the  instrument  for  the  fall 
amount  thereof  against  all  parties  liable  thereon. 

"Sec.  58.  In  the  hands  of  any  holder,  other 
than  a  holder  in  due  course,  a  negotiable  in- 
strument is  subject  to  the  same  defenses  aa  if 
it  were  nonnegotiable.     •     •     • 

"Sec.  69.  Every  bolder  is  deemed  prima  facie 
to  be  a  holder  in  due  course;  but  when  it  is 
shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective,  the 
burden  is  on  the  holder  to  prove  that  be  or  some 
person  under  whom  he  claims  acquired  the  title 
as  a  bolder  in  due  course.  But  the  last-mention- 
ed rule  does  not  apply  in  favor  of  a  party  who 
became  bound  on  the  instrument  prior  to  the 
acquisition  of  such  defective  title." 

W.  R  Richards,  of  Denver,  for  plaintlfT  in 
error.  Milton  Smith,  Charles  R.  Brock,  WU- 
liam  H.  Ferguson,  and  John  P.  Akolt  aU  of 
Denver,  for  defendant  in  error  George  H. 
Sethman. 

GARRIOUES,  J.  (after  stating  the  facts  aa 
above).  1.  It  is  claimed  plaintiff  is  not  a 
holder  in  due  course  because:  (a)  It  took  the 
note  with  notice  of  the  defense  the  maker 
bad  of  want  or  failure  of  conslderatioa;  (b) 
It  did  not  take  the  note  in  good  faith;  (c^ 
that  plaintiff  took  the  note  with  notloe  of 
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defect  In  the  title  of  the  person  negotiating  it, 
Mitchell. 

[1 ,  J]  The  defenses  Interposed  are  control- 
led entirely  by  the  statute.  There  Is  not  a 
particle  of  evidence  that  plaintiff  had  notice 
of  want  or  failure  of  consideration ;  neither 
la  there  any  evidence  that  it  took  the  note  in 
bad  faith  in  fact.  Bad  means  evil,  something 
▼Idons.  Bad  faith  in  fact,  or  mala  fides,  is 
the  opposite  of  good  fbith,  and  consists  In 
guilty  knowledfce,  or  willful  ignorance,  show- 
ing a  vicious  or  evil  mind,  evidence  of  which 
is  totally  lacking  in  this  case.  The  evidence 
shows  that  plaintiff  in  making  this  loan  and 
accepting  the  collateral  acted  in  the  ntmost 
good  faith.  There  is  no  evidence  to  the  con- 
trary. The  conrt  made  no  finding  ot  actual 
bad  faith  or  actual  knowledge  of  a  defective 
title,  or  that  plaintiff  possessed  knowledge  of 
any  defense  the  maker  had  to  the  note.  If  It 
had,  its  action  in  doing  so  would  have  been 
arbitrary,  unwarranted,  and  unsupported  by 
any  evidence,  or  the  result  of  a  mistaka 

Plaintiff  most  t>e  a  bolder  in  due  course, 
and  paragraph  4,  section  52,  is  controlling  as 
to  when  one  is  such  a  holder.  If  it  took  the 
instrument  with  actual  or  constructive  notice 
of  defect  in  the  title  of  the  person  negotiating 
it,  it  is  not  a  holder  in  due  course.  The  stat- 
ute removes  any  uncertainty  or  doubt  as  to 
what  constitutes  a  defective  -ttUe,  and  also 
what  shall  be  notice  thereof.  Sectl<m  OB  de- 
fines a  defective  title.  We  will  assume,  for  the 
purpose  of  this  branch  of  the  case,  that  Mitd>- 
ell  negotiated  the  note  under  circumstances 
amounting  to  a  fraud  upon  the  Indemnity 
Company  which  made  his  title  defective. 
But  did  plaintiff  have  notice  of  such  defect? 
Section  86  provides  that,  to  constitute  notice 
of  Budt  defective  title,  the  person  to  whom 
the  note  is  negotiated  must  have  actual 
knowledge  of  such  defect  or  knowledge  of 
such  facts  that  his  action  in  taking  the  in- 
strument amounted  to  bad  faith.  There  is 
no  evidence  of  actual  knowledge,  and  no  such 
finding  was  made  by  the  court.  If  plaintiff 
had  no  actual  knowledge  but  had  knowledge 
of  "such  facts"  that  its  action  in  taking  the 
note  amounted  to  bad  faith,  it  had  construc- 
tive notice  of  Mitchell's  defective  tiUe,  and 
under  the  statute  would  not  be  a  holder  in 
due  course,  of  which  defendant  oould  take  ad- 
vantage. 

It  is  claimed  by  defendant  that  Mitchell 
in  negotiating  the  security  was  appropriating 
property  of  the  company  to  his  own  personal 
use.  If  true,  this  would  amount  to  a  fraud 
oa  the  company,  and  his  titie,  under  section 
65,  would  be  defective.  Assuming  it  was  de- 
fective, it  is  as  necessary  that  plaintiff  should 
have  notice  of  such  defect  as  It  is  that  the 
title  should  be  defective.  It  is  claimed  plain- 
tiff had  knowledge  of  such  facts  that  its  ac- 
tion in  taking  the  instrument  amounted  to 
bad  faith,  which  constituted  notice  of  the  de- 
fective title.  What  were  the  facts  proven  on 
the  trial,  ot  which  plaintiff  bad  knowledge, 


that  .made  Its  action  In  taking  the  note 
amount  to  bad  faith?  The  claim  is:  Because 
plaintiff  knew  that  Mitchell  was  treasurer  of 
the  Indemnity  Company.  Mitchell  exercised 
no  function  of  this  office  in  pledging  the 
note.  Bad  faith  is  an  inference  drawn  from 
the  fact  that  he  was  treasurer  of  the  com- 
pany, but  the  evidence  must  warrant  such  an 
inference.  The  mere  knowledge  that  Mitchell 
was  treasurer  was  not  knowledge  of  "such 
fbcts"  under  the  undisputed  evidence  of  this 
case  as  would  Justify  the  deduction  that 
plaintiff's  action  in  taUng  the  note  amounted 
to  bad  faith,  and  the  court  was  not  warrant- 
ed, either  as  a  matter  of  law  or  fact,  in  mak- 
ing sudi  deduction.  Whether  its  action  in 
taking  the  note  with  such  knowledge  would 
warrant  the  inference  of  bad  faith  under  sec- 
tion 56  is  a  question  of  law.  Where,  as  here, 
there  is  no  conflict  in  the  evidence  regarding 
knowledge  of  such  facts,  whether  plaintiff's 
action  in  accepting  the  security  amounted  to 
bad  faith  rests  upon  a  legal  Inference  drawn 
from  the  knowledge  that  Mitchell  was  treas- 
urer. Such  knowledge  does  not  constitute  bad 
faith  in  fact,  and  it  would  be  idle  to  contend 
that  it  constituted  bad  faith  as  a  matter  of 
law,  or  that  it  warranted,  in  this  case,  the 
Inference  of  bad  faith.  The  finding  of  the 
conrt  was  nothing  more  than  a  deduction  as 
to  the  effect  of  the  knowledge  of  "such  facts," 
and  this  la  a  question  of  law.  No  doubt  an 
inference  of  bad  faith  may  be  drawn,  if  war- 
ranted, as  a  deduction  by  the  court  or  Jury, 
and  where  there  la  sufficient  evidence  to  war- 
rant or  Justify  it,  the  inference^  when  made^ 
becomes  proof  as  a  fact  of  bad  faith,  and  a 
court  of  review  would  not  Interfere  with  the 
finding;  but  there  must  be  sufficient  legal 
evidence  to  warrant  such  inference.  There  la 
no  evidence  of  bad  faith  in  fiict,  and  because 
plaintiff  knew  that  Mitchell  was  treasurer 
of  the  Indemnity  Company  was  insnfllcient 
in  law  to  warrant  the  inference  of  bad  faith. 
Merchants'  Bank  v.  McClelland,  9  Colo.  "eOS- 
611,  13  Pac.  723;  Coors  v.  German  Nat  Bank, 
14  Colo.  202-206,  23  Pac.  828,  7  L.  B.  A.  845;' 
Tourtelotte  v.  Brown,  1  Cola  App.  408-417, 
29  Paa  130 ;  ■Solomon  v.  Brodie,  10  Colo.  App. 
353,  359,  360,  60  Pac.  1045;  Wedge  Co.  v.  Den- 
ver Bank,  19  Colo.  App.  182-189,  73  Pac.  873; 
Qerman-American  Co.  t.  State  Bank,  ^6  Colo. 
App.  242,  142  Pac.  189 ;  Montvale  v.  People's 
Bank,  74  N.  J.  Law,  464,  67  Att.  67;  PlUe- 
brown  v.  Hayward,  190,  Mass.  472-480,  77  N. 
E.  45;  Bockvllle  Bank  t.  Citizens'  Co.,  72 
Conn.  676,  582,  583,  45  AtL  361;  Kaiser  v. 
United' States  Bank,  99  Oa.  268,  25  S.  E.  620; 
Doe  V.  N.  W.  C.  &  T.  Co.  (a  C.)  78  Fed.  62, 
68,  69;  Kaiser  t.  First  Nat  Bank,  78  Fed. 
281-284,'  24  C.  0.  A.  88;  Farmers'  Co.  v.  Madi- 
son Co.  (C.  C.)  153  Fed.  310-319. 

2.  That  the  rule  of  law  contended  for  by 
defendant  does  not  prevail  in  this  state  is 
shown  by  the  citations.  We  have  adopted 
and  are  following  the  federal  rule  in  this  re- 
gard.   But  even  if  the  rule  relied  upon  bj^ 
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defendant  prevailed  hftre,  the  facts  In  this 
case  do  not  bring  It  within  the  rule.  In  the 
class  of  cases  supporting  the  role  contended 
for,  the  party  accepting  the  security  from  the 
company  officer  for  a  personal  loan  could 
see  upon  the  face  of  the  transaction  that  the 
officer  by  exercising  the  function  of  his  office 
was  at  the  same  time  using  the  security  be- 
longing to  the  company  for  his  own  personal 
benefit;  that  Is,  that  It  was  In  connection 
with  or  by  his  act  as  an  officer  that  he  was 
appropriating  company  property  to  his  own 
use.  Using  this  case  as  an  Illustration,  It 
would  be  the  same  as  though  Harrell,  In  his 
official  capacity  as  president.  Indorsed  the 
company's  name  on  the  Sethman  note  and 
offered  it  to  plaintiff  so  Indorsed  as  security 
In  connection  with  his  appUcation.for  a  per- 
sonal loan.  In  which  event  plaintiff  could  see 
that  the  president  and  gen»al  manager,  with 
power  to  indorse  the  company's  name,  was 
exercising  a  function  of  his  office  and  at  the 
same  time  using  the  security  indorsed  by 
him,  for  his  individual  purpose.  This  case 
'is  very  different  The  note  bad  been  reg- 
ularly indorsed  by  the  company  by  Its  pres- 
ident, authorized  so  to  do  by  the  by-laws, 
and  delivered  to  MltcheU.  Plaintiff  found 
Mitchell  in  the  possession  of  such  Indorsed 
paper.  Mitchell  did  not  exercise  any  official 
act  in  negotiating  and .  delivering  the  note, 
and  had  nothing  to  do  with  the  indorsement 
It  had  already  been  indorsed  by  the  company 
and  delivered  to  him.  Upon  inquiry  as  to 
the  president's  right  to  Indorse  the  compa- 
ny's name  upon  the  note,  plaintiff  was  shown 
the  by-law  giving  the  president  entire  control 
of  the  business  affairs  and  management  of 
the  corporation,  and  was  informed  that  the 
note  had  been  delivered  to  Mitchell  on  ac- 
count of  commissions  on  the  sale  of  stock. 
Mitch^l  exercised  no  function  of  his  office 
as  treasurer  in  connection  with  the  loan. 

[3]  3.  The  court  based  plaintiff's  knowledge 
of  such  facts  that  Its  action  In  taking  the 
note  aipounted  to  bad  faith  ccm'stltutlng  no- 
tice of  Mitchell's  defective  title,  upon  plain- 
tiff's lack  of  diligence  in  making  inquiry  as 
to  Mitchell's  right  to  use  the  note ;  that  is, 
that  plaintiff  was  guilty  of  negligence  in 
not  making  diligent  Inquiry,  which  amount- 
ed to  bad  faith  under  section  56,  constituting 
such  notice.  Plaintiff  was  under  no  obliga- 
tion to  inquire  of  the  maker  of  the  note;  if 
so,  no  one  could  ever  purchase  negotiable 
paper  and  be  a  holder  in  due  course  without 
first  making  Inquiry  of  the  maker.  Inquiry, 
If  necessary  here,  was  as  to  the  title  of  the 
person  negotiating  the  instrument  The  court 
found  plaintiff  failed  to  use  due  diligence  in 
making  such  inquiry.  This  was  In  effect  a 
finding  of  knowledge  ot  facts  amounting  to 


bed  fUth  In  taking  the  instrument,  constltat' 
ing  notice  oC  such  defective  title.  Zliereisno 
conflict  In  the  evidence  In  this  regard  as  to 
what  was  or  was  not  done.  Plaintiff  did 
make  inquiry.  It  went  to  the  office  of  the 
company,  where  it  found  the  president  and 
general  manager,  and  upon  inquiry  was 
shown  the  by-law  passed  by  the  board,  which 
gave  the  president  the  entire  charge  and 
management  of  the  affairs  of  the  company. 
This  showed  ample  authority  to  Indorse  the 
company's  name  upon  the  note,  and  there 
was  evidence  that  Harrell  had  been  exercis- 
ing Such  authority.  There  Is  no  evidence,  or 
absence  of  evidence,  upon  which  the  court 
could  properly  base  a  finding  of  lack  of  dili- 
gence, unless  It  be  that  plaintiff  failed  to  In- 
quire of  the  board  of  directors.  The  court 
seems  to  have  entertained  the  Idea  that  it  was 
plaintiff's  duty  to  Inquire  of  the  board  of 
directors  as  to  Mitchell's  right  to  use  the 
Indorsed  note.  We  know  of  no  such  duty, 
and  we  think,  under  the  evidence  In  this  case, 
that  plaintiff  was  charged  with  no  snch  in- 
quiry. Where  the  evidenx^  Is  not  OHifllctlng 
in  this  particular  and  there  is  insufficient  evi- 
dence to  warrant  a  finding  of  lack  of  dili- 
gence in  making  such  inquiry,  a  finding  that 
plaintiff's  action  in  taking  the  note  amounted 
to  bad  faith  cannot  be  sustained  as  a  matter 
of  law. 

[4]  4.  Defendant  thought  he  was  getting 
8,834  shares  of  valuable  stock  for  practically 
nothing.  Instead  of  protecting  himself  In 
such  adventure,  he  gave  an  ordinary  60-day 
negotiable  note,  with  Interest  from  date,  and 
shortly  thereafter  the  payee  Indorsed  It  In 
blank,  negotiated  and  delivered  It  to  Mit- 
chell, who  applied  to  plalntlfl  tar  a  loan, 
and  negotiated  and  delivered  It  to  plaintiff 
as  security.  The  evidence  shows  without 
conflict  that  plaintiff  took  the  note  In  good 
faith  for  a  valuable  consideration  before  ma- 
turity, without  notice  of  any  defense  the 
maker  bad,  and  without  notice  of  any  detect 
in  the  title  of  the  person  negotiating  It 
Defendant  could  easily  have  protected  him- 
self by  a  proper  wording  of  the  note.  In- 
stead of  this,  he  made  It  possible  for  bis  ne- 
gotiable paper  to  pass  Into  the  hands  of  an 
innocent  purchaser,  and  he,  instead  of  plain- 
tiff, should  suffer  the  loss. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  the  lower  court,  with  direc- 
tions to  enter  a  Judgment  In  favor  of  plain- 
tiff In  accordance  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded,  with  dlrectloDfl. 

TBLTJER,  J.,  not  partldpetlng:  ULUL,  a 
J.,  dissrats. 
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HAHN  V.  CITIZENS'  STATE  BANK  et  lO. 
(No.  922.) 

(Supreme  Court  of  Wyoming.     April  1,  1918.) 

1.  Appeal  and  Ekbob  <S=»347(1)—Timi6— En- 
try OF  Judgment. 

Under  Lews  1917,  c.  32,  S  2,  proridins  ai^ 
peal  may  be  taken  by  serving  and  filing  notice 
within  ten  days  from  the  "entry"  of  the  order 
or  judgment  appealed  from,  mere  rendition  of 
judgment  is  not  enough. 

2.  Appxai,  and  Bbbob  «3>337C2>— FKUCATxnu 

Appeal  authorised  by  Laws  1917,  c.  32,  i  2, 
to  be  taken  within  ten  days  from  entry  of  order 
or  judgment  being  taken  before  entry,  is  prema- 
tare. 

8.  JUDQICXNT  «=p273(2)— JOUBNAI.  Ehtbt  — 
Date. 

Judgment  is  properly  entered  on  the  journal 
as  of  the  date  of  its  rendition,  though  entry  is 
made  later. 

4.  Appeal  anp  Ebbob  «=3934(1)  —  Pbesukp- 
moH— Entbt  or  Judgment. 

It  will  be  presumed  that  entry  of  judgment 
was  made  on  the  date  under  which  it  appears 
on  the  journal,  unless  the  contrary  Is  shown  by 
the  entry  itself,  or  by  the  record  otherwise. 
6.  Appeal  and  Ebbob  «=9€45  —  Bboobd — 
auindment. 

If  it  be  deemed  important  to  show  when  the 
judgment  appealed  from  was  actually  entered 
on  the  journal,  if  on  a  different  date  from  that 
there  appearing,  it  must  be  done  by  amendment 
of  record. 

6.  Appeal  and  Ebbob  «=>670(1)  —  Recobd — 

ObIOINAL   AmDATITS. 

The  appellate  court  in  considering  a  case 
is  confined  to  the  record  on  appeal ;  and  it  may 
not,  by  affidavits  filed  in  sucn  court,  be  shown 
when  the  judgment  was  entered,  or  that  It  was 
or  was  not  entered,  thereby  contradicting  or 
supplementing  the  record. 

7.  Appeal  and  Ebsob  ®=»93  —  Appealable 

OBDBB— DiBEOTION  OF  VEBDICT— "FINAL  OB- 
DEK." 

Direction  of  verdict  is  not  an  appealable  or- 
der, which  must  be  a  final  order,  defined  by 
Comi>.  SL  1910,  {  5107,  as  one  affecting  a  sub- 
■tantial  right  in  an  action  when  it  in  effect  de- 
termines the  action  and  prevents  a  judgment. 
[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  series.  Final 
Order.] 

8.  Appeal  and  Ebrob  ®=393  —  Appealable 
"Judgment"— DiBEcnoN   of  'Vebdict. 

Direction  of  a  verdict  is  not  an  appealable 
jndgment;  as  though  Con^.  St.  1910,  {  4606, 
defines  a  judgment  as  the  final  determination  of 
the  rights  of  the  parties  in  an  action,  there  are 
statutory  provisions  for  entry  of  judgment  on 
a  verdict 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Judg- 
ment.] 

9.  Appeal  and  Ebbob  4=3635(1)— DiSMiasAir— 
Pbematube  Appeal. 

Appeal  must  be  dismissed  for  failure  of 
record  to  show  that  when  appeal  was  taken  a 
judgment  had  been  entered. 

10.  Apsxal  and  Ebbob  4=9744  —  Specifioa.- 
TiONS  OF  Ebbob  — Time  of  — Filino  and 
Sebvino. 

Laws  1917,  c.  32,  {  8,  providing  for  ap- 
pellant within  ten  days  after  the  record  on  ap- 
peal is  prepared  and  filed,  serving  and  filing 
specifications  of  error,  in  view  of  section  6  as 
to  authentication  covering  whole  record,  includ- 
ing Specifications  of  error,  prescribes  only  the 


limit  of  time  bey<»d  which  they  may  not  be 
filed  or  served. 

Appeal  from  District  Conrt,  Sheridan 
County;   E.  C.  Baymond,  Judge. 

Action  by  Berman  L.  Hahn  against  the 
Oitixens'  State  Bank  and  another.  Judg- 
ment for  defendants,  and  plaintifC  appeals. 
Appeal  dismissed. 

Bdiearlng  denied  172  Pac.  706. 

Robert  P.  Parker,  of  Sheridan,  for  appel- 
lant Cha&  A.  Kutcher  and  -Gamplin  & 
CMarr,  all  of  Sheridan,  for  respondents. 

POTTEB,  0.  J.  This  case  is  brought  to 
this  court  under  the  statute  providing  for 
a  so-called  direct  appeal  from  the  district 
courts  and  prescribing  the  procedure  there- 
for, enacted  in  1917.  Laws  1917,  c.  32.  That 
statute  provides  for  the  review  by  this  court 
on  appeal  of  any  judgment  or  order  thereto- 
fore reviewable  by  proceedings  in  error,  but 
without  repealing,  modifying,  or  changing 
the  statutory  provisions  for  a  review  by  that 
method.  iSection  15  of  the  act  declares  that 
its  provisions  are  Intended  to  provide  for  a 
direct  appeal  as  a  separate  and  independent 
method  of  reviewing  civil  and  criminal  caus- 
es in  the  Supreme  Court,  in  addition  to  the 
provisions  of  law  for  reviewing  such  causes 
on  proceedings  in  error.  The  case  has  been 
heard  on  a  motion  to  dismiss  the  appeal, 
based  on  two  grounds:  (1)  That  no  notice  of 
appeal  was  filed  or  served  within  ten  days 
from  the  entry  of  the  judgment  appealed 
from,  as  required  by  the  statute.  (2)  That 
appellant  did  not  serve  upon  the  respondents 
or  either  of  their  attorneys  the  specifications 
of  error  within  ten  days  after  the  record  on 
appeal  was  prepared  and  filed. 

The  statute  provides,  in  section  2,  that  an 
appeal  may  be  taken  by  serving  a  notice  in 
writing  to  such  effect,  signed  by  the  appellant 
or  his  attorney,  upon  the  opposing,  party  or 
his  attorney,  "within  ten  days  from  the  entry 
of  the  order  or  Judgment  appealed  from," 
and  that  said  notice  of  appeal  shall  be  filed 
with  the  clerk  of  the  district  court  "where 
the  order  or  judgment  api>ealed  from  is  enter- 
ed, within  said  ten  days."  The  appeal  was 
taken  by  the  plaintiff  in  the  court  below  who 
is  here  known  as  the  appellant,  the  statute 
providing  (section  3)  that  the  party  taking 
the  appeal  shall  be  Known  as  the  appellant, 
and  the  adverse  party'  as  the  resp<mdent,  but 
that  the  order  of  the  title  of  the  action  shall 
not  be  changed.  The  contention  of  respond- 
ents as  to  the  notice  of  appeal  is  that  it  was 
served  and  filed  prior  to  the  entry  of  the 
jndgment  appealed  from,  and  therefore  pre- 
maturely. 

It  appears  from  the  record  on  the  appeal 
that  there  was  a  jury  trial  of  the  cause  on 
June  14,  1917,  resulting  in  a  directed  verdict 
for  the  defendants  on  that  day,  and  that  the 
notice  of  appeal  was  filed  and  served  on  June 
23,  1917 ;  the  notice  stating  that  the  plaintiff 
desires  to  and  will  anieal  to  the  Supreme 
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Court  from  the  order  and  Jndgment  entered 
In  said  cause  In  favor  of  the  defendants  and 
against  the  plaintiff  on  the  14th  day  of  June, 
1917,  and  from  the  whole  thereof.  The  fact 
oi  the  trial  and  the  verdict,  and  that  the  lat- 
ter was  directed  by  the  court.  Is  shown  In 
the  record  by  a  transcript  of  the  Journal 
entry  thereof  under  the  date  "Thursday, 
June  14,  1917."  The  record  does  not  contain 
a  transcript  of  the  Journal  entry  of  the  Judg- 
ment, but  immediately  following  the  entry 
aforesaid  showing  the  trial  and  verdict  Is  a 
paper  entitled  "Judgment,"  under  the  title 
of  the  cause,  and  signed  by  the  Judge  who 
presided  at  the  trial,  which  recites  the  fact 
of  the  trial  and  verdict,  and  concludes  with 
a  form  of  Judgment  upon  the  verdict  in  favor 
of  the  defendants,  ordering  and  adjudging 
that  the  plaintiff  take  nothing  by  his  action, 
and  that  the  defendants  recover  costs. 
It  is  dated  as  follows:  "Done  in  open  court 
the  14th  day  of  June,  1917."  And  it  is  in- 
dorsed by  the  clerk  of  the  district  court  as 
filed  on  July  14,  1917. 

The  date  or  time  of  the  entry  of  the  Judg- 
ment on  the  Journal  or  whether  It  was  ever 
so  entered  is  not  shown  by  the  record.  But 
attached  to  the  motion  to  dismiss  is  an  affida- 
vit of  the  clerk  to  the  effect  that  the  Judg- 
ment was  actually  filed  for  record  in  his 
office  on  July  14, 1917,  and  that  it  was  enter- 
ed and  recorded  in  the  records  of  the  clerk's 
<^ce  some  time  between  that  date  and  July 
16,  1917.  And  attached  to  appellant's  brief 
in  opposition  to  the  motion  is  an  affidavit  of 
appellant's  counsel  to  the  effect  that  the  dvil 
appearance  docket  in  the  clerk's  office  shows 
the  date  of  the  entry  of  Judgment,  under  the 
heading,  "Date  1917,"  as  follows:  "June  13. 
To  Judgment  3 — 7—639."  Respondents,  at 
the  time  of  or  prior  to  the  hearing  on  the 
motion,  filed  another  affidavit  of  the  clerk 
explaining  In  effect  that  the  date  "June  13" 
on  said  appearance  docket  was  an  error,  and 
should  have  been  "July  14,"  the  actual  date 
of  filing  the  Judgment,  and  that  the  notation 
was  later  corrected  by  drawing  a  line  around 
"June  13''  and  writing  "July  14"  above, it. 
We  find  In  the  record  a  stipulation  in  the 
cause  Signed  by  counsel  for  both  parties, 
dated  June  2Q,  1917,  reciting: 

"It  Is  hereby  stipulated  by  and  between  the 
parties  to  the  above-entitled  action  that  the 
judgmeDt  In  said  cause  may  be  signed  by  the 
presiding  judge  who  tried  the  cause,  the  Hon.  B. 
C,  Baymoud,  at  Newcastle,  and  then  forwarded 
to  the  clerk  of  court  for  filing  and  record." 

And  that  stipulation  appears  to  have  been 
filed  on  July  14,  1917,  the  date  of  filing  the 
form  of  Judgment  aforesaid. 

[1,2]  The  distinction  between  the  rendi- 
tion and  entry  of  a  Judgment  (see  Black  on 
Judg.  §  106;  15  R.  C.  L.  678-581;  18  Kncy. 
PI.  &  Pr.  460,  437-441;  23  Cyc.  835,  836; 
Daley  v.  Anderson,  7  Wya  1,  48  Pac.  839,  75 
Am.  St  Rep.  870)  has  been  carried  into  our 
statutes.  They  teter  in  many  places  to  a 
Judgment  "given"  or  "rendered,"  and  also 


to  a  Judgment  "entered"  or  the  "entry"  ot  a 
Judgment.  They  provide  that  all  Judgments 
must  be  entered  on  the  Journal  of  the  court 
Comp.  Stat  1910,  J  4627.  That  in  case  of  a 
Jury  trial  Judgment  must  be  entered  by  the 
clerk  in  conformity  to  the  verdict  unless 
the  verdict  is  special  or  the  case  is  ordered 
reserved  for  future  argument  or  considera- 
tion. Id.  {  4622.  That  the  court  shall  or- 
der what  Judgment  shall  be  entered  upon  a 
special  verdict  or  where  there  is  a  special 
finding  on  particular  questions  of  fact.  Id.  i 
4623.  That  an  index  of  all  Judgments  shall 
be  kept  showing,  among  other  things,  the 
year  and  term  when  rendered,  and  the  page 
of  the  Journal  on  which  it  is  entered.  Id. 
I  4635.  That  decisions  and  orders  made  out 
of  term  or  out  of  the  county  where  the  cause 
is  pending  shall  be  in  writing  signed  by  the 
Judge,  filed  with  the  proper  clerk,  and  by  the 
latter  entered  upon  the  Journal,  whether  it 
be  an  order,  Judgment  or  decree.  Id.  H  4461. 
4464.  That  a  recognizance  for  stay  of  exe- 
cution shall  be  written  Immediately  following 
the  entry  of  the  Judgment  and  signed  by  the 
bail.  Id.  {  4671.  In  the  chapter  of  the  Civil 
Code  providing  generally  for  the  review  of 
Judgments  and  final  orders  on  error,  the 
time  for  commencing  such  proceedings  is 
limited  to  one  year  after  the  rendition  of 
the  Judgment  or  the  making  of  the  final  or- 
der complained  of,  with  certain  stated  ex- 
ceptions. Id.  8  5122.  And  by  the  act  of  1917 
aforesaid  providing  for  the  so-called  direct 
appeal,  the  appeal  is  required  to  be  taken 
by  filing  and  serving  a  notice  within  ten  days 
from  the  "entry"  of  the  Judgment  or  order 
appealed  from. 

To  what  extent  or  for  what  purposes  gen- 
erally a  Judgment  rendered  or  ordered  may 
be  complete  and  effective  without  an  entry 
need  not  be  considered.  But  It  may  be  said 
that  although  a  Judgment,  upon  its  rendition, 
may  be  final  and  valid  as  between  the  par- 
ties, effective  for  many  purposes  and  even 
enforceable,  the  entry  thereof  is  generally 
held  a  prerequisite  to  the  right  to  appeaL 
1  Black  on  Judg.  {  106;  2  Ency.  PL  A  Pr. 
248;  3  C.  J.  612;  14  Standard  Ency.  Pioc. 
991,  992;  2  TIdd's  Pr.  931;  3  Chltty's  Prac. 
(3d  Ed.)  860;  Elliott's  App.  Proa  {  118; 
Puckett  V.  Gunther,  137  Iowa,  647,  114  N.  W. 
34;  Slevertsen  v.  Chemical  Co.,  160  Iowa, 
662,  133  N.  W.  744,  142  N.  W.  424;  Board, 
etc.,  T.  Pabst,  64  Wis.  244,  25  N.  W.  U;  Ed- 
wards V.  Evans,  61  111.  492;  Gllpatrlck  v. 
Glidden,  82  Me.  201,  19  AU.  166;  Fauber  v. 
Kelm,  84  Neb.  167.  120  N.  W.  1019;  Extey 
V.  Berryhill,  36  Minn.  117,  30  N.  W.  436; 
Lisker  v.  O'Rourke,  28  Mont  129,  72  Paa 
416,  755;  Pittsburg  Steel  Co.  v,  Streety,  60 
Fla.  183,  53  South.  606;  Trotti  v.  Einnear 
(Tex.  Civ.  App.)  144  S.  W.  326.  A  Judgment 
dqes  not,  as  a  rule,  become  a  permanent  rec- 
ord of  the  court  until  it  has  been  entered,  and 
especially  must  this  be  true  where  the  stat- 
ute requires  that  all  Judgments  shall  be  eo* 
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tered  on  the  Jonrnal,  thns  presciiblns  in  ef- 
fect what  shall  constitute  the  record  evl- 
dence  thereof.  Where  the  statute  requires 
an  appeal  to  be  taken  within  a  stated  period 
from  or  after  the  entry  of  the  Judgment,  an 
appeal  taken  prior  to  the  entry  is  held  to  be 
premature.  8  C.  J.  1006^  1058;  McLaughlin 
T.  Doherty,  54  Cal.  519;  Bell  ▼.  Staacke,  187 
Cal.  807,  70  Pac.  171 ;  In  re  More's  Estate, 
148  Cal.  498,  77  Pac.  407;  Robinson  t.  Salt 
Lake  City,  87  Utah,  520,  109  Pac.  817;  Rob- 
ertson ▼.  Shine,  50  Wash.  483,  07  Pac.  497; 
State  ex  rel.  v.  Lamm,  9  S.  D.  418,  69  N.  W. 
692;  Daley  v.  Anderson,  7  Wyo.  1,  48  Paa 
839,  75  Am.  St.  Rep.  870.  It  was  held  In 
Hays  v.  Dennis,  11  Wash.  860,  89  Pac.  668, 
that  a  notice  of  appeal  after  announcement 
of  the  court's  conclusion  but  before  entry 
was  sufficient.  But  in  Robertson  ▼.  Shine,  su- 
pra, where  no  formal  Judgment  was  entered, 
an  appeal  was  dismissed  on  the  ground  that 
no  appeal  would  lie  from  a  mere  oral  an- 
nouncement of  the  court's  conclusion,  and  the 
case  of  Hays  ▼.  Dennis  was  distinguished 
because  in  that  case  the  notice  of  appeal  was 
followed  by  an  entry  of  judgment,  the  court, 
however,  seeming  to  doubt  the  soundness  of 
that  decision,  raying: 

"Conceding  the  raiie  to  be  sound,  it  is  not  an- 
thority  for  an  appeal  in  a  case  where  no  final 
Judgment  at  all  has  been  entered." 

At  common  law,  after  T«rdict,  a  Judgment 
having  been  signed  by  the  master  or  prothon- 
otary  was  required  to  be  entered  of  record 
and  docketed  in  order  to  charge  tlie  defend- 
ant In  execution,  or  bind  his  lands,  or  to  pro- 
ceed against  bim  by  action  of  debt  or  scire 
facias  on  the  judgment,  or  against  his  ball 
on  their  recognizance,  or  if  a  writ  of  error  be 
brought  But  execution  might  be  issued  be- 
fore entry.  2  Tldd's  Pr.  931.  And  the  same 
rule  Is  stated  in  Chitty's  Practice  (page  860) 
as  follows : 

"AlthouKh  execution  on  a  Judgment  may  be 
issned  before  the  judgment  has  been  entered 
on  the  roll,  yet  it  is  necessary  that  such  entry 
should  be  made,  and  the  roll  carried  in  and  filed, 
in  order  to  bring  a  writ  of  error  on  the  judg- 
ment, or  to  proceed  against  bail  on  their  recog- 
nisance, and  for  some  other  parposes." 

It  Is  said  In  EHllott's  Appellate  Procedure, 
S  118,  that  the  general  rule  is  that  there  must 
be  an  entry  of  the  judgntent  before  an  appeal 
can  be  taken,  and  that,  though  there  is  some 
conflict  In  the  decisions,  it  seems  clear  that 
the  rule  must  be  the  correct  <»e,  "for  nntU 
there  is  an  entry  of  Judgment  there  is  no 
autfamtic  record  evidence  of  a  final  disposi- 
tion of  the  case,  and  that  there  is  a  final 
judgment' must,  as  a  general  rule,  appear 
frcHu  the  record."  And  the  cases  holding  an 
appeal  to  be  prCTnatnre  when  taken  before 
the  entry  of  the  judgment  are  usually  based 
upon  the  principle  that  mttll  its  «atry  a 
Judgment  is  not  appealable. 

If  a  judgment  or  order  of  the  kind  from 
wtaieh  an  appeal  would  lie  should  be  appeal- 
able upon  Its  rendition  or  when  made,  as 
thoee  terms  are  generally  understood  with 


reference  to  a  Judgment  <»  order,  and  prior 
to  a  record  entry  thereof,  then,  in  construing 
a  statute  requiring  an  appe^  to  be  taken 
within  a  stated  time  from  or  after  the  entry, 
it  might,  perhaps,  be  proper  to  apply  the  rule 
of  interpretation,  well  sustained  by  authority 
where  the  subject-matter  permits  Its  appli- 
cation, that  such  words  of  limitation  are  in- 
tended only  as  fixing  the  terminus  ad  quern, 
the  limit  beyond  which  the  act  may  not  be 
done  or  the  notice  may  not  be  given,  and  not 
the  terminus  a  quo,  or  the  time  at  which  the 
right  to  act  or  give  notice  commences.  Da- 
vlee  V.  Miller,  180  D.  S.  284,  0  Sup.  Ct  560, 
32  L.  Ed.  932;  B^ion  v.  Durand,  39  Utah, 
532,  117  Pac.  798;  Cary-Lombard  L.  Co.  v. 
FuUenwlder,  150  lU.i  629,  37  N.  B.  899; 
Merchants'  &  Tc.  Bank  v.  'Mayor,  97  N.  T. 
855;  Chicago,  S.  P.  &  OaL  By.  Co.  v.  Bu- 
banks,  32  Mo.  App.  184;  Leader  v.  Plante, 
96  Me.  339,  60  Atl.  54,  85  Am.  St.  Rep.  415; 
Atherton  v.  Corliss,  101  Mass.  40;  l^oung  t. 
The  Orpheus,  119  Mass.  179;  Levert  y.  Read. 
64  Ala.  629;  In  re  Wittkowsky's  Land,  143  N. 
O.  247, 56  S.  E.  617.  But  we  cannot  doubt  that 
the  entry  of  a  Judgment  or  appealable  order, 
except  such,  if  any,  as  are  not  required  to  be 
entered,  is  essential  to  the  right  of  appeal,  in 
view  of  the  statutory  provisions  requiring 
Judgments  and  ordere  to  be  entered  on  the 
Journal.  State  ex  reL  v.  Seward,  16  Ohio 
Ctr.  Ct  R.  443.  Such  an  entry  is  evidently 
Intended  by  the  statute  fixing  the. time  for 
taking  an  appeal  by  filing  and  serving  notice 
within  ten  days  from  the  entr;^  of  the  order 
or  judgment  ai^iealed  from.  It  is  referred 
to  in  other  places  in  that  statute.  Section  4 
provides  that  the  appellant  shall  have  seven- 
ty days  after  the  entry  of  the  judgment  or 
order  to  prepare  and  file  a  record  for  the 
appeal,  whidi  time  may  be  extended  for  good 
cause  shown.  And  section  6  requires  the 
transcript  of  the  testimony,  if  such  is  desired, 
to  be  filed  within  seventy  days  from  the  date 
of  the  entiy  of  the  order  or  Judgment,  or 
within  the  time  as  extended.  These  several 
provisions,  considered  together,  seem  to  con- 
template that  there  shall  be  a  record  entry 
of  the  order  or  Judgment  appealed  from  be- 
fore an  appeal  shall  be  taken.  Clearly  no 
record  on  appeal  can  show  the  fact  or  date  of 
the  entry  before  an  entry  has  been  made,  nor 
can  a  proper  record  be  prepared  showing  the 
Judgment  or  order  complained  of,  unless  and 
until  the  same  has  been  entered,  for  that 
should  be  shown  by  a  transcript  of  the  jour- 
nal entry.- 

[S-S]  We  sui^>08e  It  to  be  the  custom  to 
enter  a  judgment  or  order  upon  the  journal 
as  of  the  date  or  as  a  part  of  the  proceedings 
of  the  day  it  was  rendered  or  made  or  the  do- 
dsion  or  order  was  signed  by  the  judges  not- 
withstanding that  the  entry  is  not  actually 
made  in  the  Journal  until  after  that  date. 
And  that  we  think  is  proper.  Hoffman-Bru- 
ner  Granite  Co.  v.  Stark,  132  Iowa,  100,  108 
14.  W.  829;  Puckett  v.  Gunther,  137  Iowa, 
647, 114  N.  W.  84.    And  U  will  be  presumed 
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that  an  entry  was  made  on  the  date  under 
which  It  appears  In  the  Journal,  unless  the 
contrary  Is  shown  by  the  entry  Itsdf  or  by 
the  record  otherwise.  If  it  Is  deemed  neces- 
sary or  Important  to  show  when  the  Judgment 
or  order  was  actually  entered  on  the  Journal, 
If  on  a  different  date  from  that  upon  which 
It  appears  from  the  Journal  to  have  been  en- 
tered, that  must  be  done  by  an  amendment  of 
the  record.  See  HofFman-Bruner  Granite  Ca 
V.  Stark,  supra ;  Thompson  v.  Great  Western 
Accident  Ass'n,  136  Iowa,  657,  114  N.  W.  31; 
Puckett  V.  Gunther,  supra.  In  the  cases  cited 
It  was  held  prefer  for  the  trial  court  to  order 
an  amendment  of  the  Judgment  record  by  re- 
quiring the  clerk  to  not6  thereon  the  date 
when  It  was  entered. 

[8]  This  court.  In  Its  consideration  of  the 
case.  Is  confined  to  the  record  on  appeal; 
-and  we  do  not  think  it  competent  to  show 
merely  by  affldavlta  filed  In  this  court  the 
fact  that  the  Judgment  or  order  appealed 
ftom  was  or  was  not  entered  or  when  the 
entry  thereof  was  made,  thereby  contradict- 
ing or  supplying  a  deficiency  In  the  record  In 
that  respect  But  aflJdavlts  may,  no  doubt, 
be  proper  In  support  of  a  motion  to  return 
the  record  for  correction  or  to  afford  an  <^ 
pprtnnlty  for  its  correction  or  amendment  in 
the  district  court. 

The  statute  prescribes  what  shall  constl* 
tute  the  record  on  appeal,  and  how  It  shall  be 
prepared  and  authenticated.  If  It  Is  desired 
by  appellant  to  have  rulings  on  the  admission 
or  excluslcm  of  evidence,  or  to  question  the 
sufSdency  of  the  evidence  to  sustain  the  ver- 
dict, finding,  Judgment,  or  decision,  or  tf  the 
verdict,  finding.  Judgment,  or  de<^lon  is  al- 
leged to  be  contrary  to  law,  the  statute  re- 
quires the  appellant  to  procure  a  transcript 
of  the  testimony  certified  to  by  the  <^clal 
reporter  as  true  and  correct,  and  file  the 
same  with  the  clerk.  Laws  1917,  c.  32,  §  6. 
Section  6  provides  that  the  clerk  shall  pre- 
pare a  record  on  appeal  to  consist  of  the 
original  pleadings,  motions,  demurrers,  in- 
structions given  or  refused,  orders,  verdict, 
finding,  decision  or  Judgment,  and  the  notice 
of  appeal,  or  certified  copies  thereof,  securely 
attached  together  in  chronological  order,  and 
the  transcript  of  the  testimony  if  prepared 
and  filed  and  brought  up  on  the  appeal,  and 
that  to  the  whole  thereof  shall  be  attadied 
the  specifications  of  error,  "and  when  so  pre- 
pared, the  whole  record  shall  be  paged  and 
numbered  consecutively,  and  shall  constitnte 
the  record  on  the  appeal,  and  shall  be  cer- 
tified to  by  the  Judge  and  derk  of  the  district 
court  as  true  and  correct"  The  record  here 
is  certified  by  the  Jndge  and  clerk,  respective- 
ly, "as  a  full,  true,  and  correct  transcript  of 
all  papers  filed  and  proceedings  had  in  said 
cause."  If  entries  upon  the  appearance  dock- 
et, not  embraced  In  the  record  as  thus  certi- 
fied, are  deemed  necessary  or  proper,  or  a 
showing  not  appearing  in  sudi  record  aa  to 
the  fact  of  the  entry  of  the  Judgment  or  when 
made^  the  omitted  matters,  to  be  coolsldered 


here,  should  be  incorporated  In  the  record  by 
correction  or  amendment  properly  authao- 
ticated. 

As  previously  stated,  the  record  here  does 
not  contain  a  transcript  at  the  Journal  entry 
of  the  Judgment  or  anything  to  show  that  it 
waa  entered.  The  only  Journal  entry  in  the 
record  ends  with  a  recital  and  copy  of  the 
verdict  The  statute,  as  above  shown,  author- 
izes the  cleric  to  enter  a  Judgment  npop  a 
general  verdict  without  special  findings,  un- 
less It  is  ordered  reserved  for  future  argu- 
ment or  consideration,  though  usually,  we 
think,  it  is  the  custom  here  for  the  court  to 
order  a  Judgment  upon  such  a  verdict,  and  it 
may  be  customary  for  the  derk  to  wait  for 
such  an  order  before  entering  a  Judgment 
It  seems  also  to  have  become  the  practice  for 
the  Judge  not  only  to  approve  but  sign  orders 
and  Judgm^its  prepared  either  by  himself  or 
counsel  before  they  are  entered  on  the  Jour- 
nal And  the  propriety  of  that  practice  is 
not  to  be  doubted.  Under  some  drcnmstan- 
ces,  as  above  stated,  the  statute  requires  au 
order  or  Judgment  or  a  direction  that  it  be 
entered  to  be  so  signed  and  filed  as  wdl  .aa 
entered  on  the  JournaL  Comp.  Stat.  SS  4461, 
4404.  But  such  a  paper  is  not  the  record 
evidence  of  a  Judgment  or  order  required  to 
be  Altered  on  the  Journal.  Except  where 
required  to  be  signed  or  signed  and  filed  its 
purpose  Is  to  aid  the  clerk  in  entering  the 
matter  upon  the  Journal  record,  though  wh«i 
approved  by  counsel  It  has  the  additional 
value  of  preventing  disputes  about  what  was 
directed  or  ordered  and  the  objections  or 
exceptions  thereto.  Slevertsen  v.  Paztcm- 
Eckman  Chemical  Co.,  160  Iowa,  662,  133  N. 
W.  744, 142  N.  W.  424;  Cockrell  v.  Schmitt,  20 
OkL  207,  94.  Pac.  621,  129  Am.  St  R^.  737; 
State  V.  Underholm,  90  Kan.  480,  135  Pac. 
664;  Boynton  v.  Crockett  12  OkL  57,  68  Pac. 
860;  Ix>cke  v.  Hubbard,  9  S.  D.  364,  60  N.  W. 
588.  The  signing  and  filing  of  a  decision, 
order,  or  Judgment  pursuant  to  the  statute 
when  made  out  of  term  or  by  the  Judge  in 
another  coimty  Is  Intended,  we  think,  as  a 
substitute  for  an  oral  announcement  or  di- 
rection In  open  court  and  to  make  clear  and 
specific  for  entry  on  the  Journal  the  recitals 
and  provisions  of  the  order  or  Judgment  so 
made,  rendered,  or  directed. 

The  record  here  falls  not  only  to  show  an 
entry  of  the  Judgment,  it  fails  also  to  show 
a  rendition  or  ordering  of  Judgment  before 
the  notice  of  appeal  was  filed  and  serred. 
Although  the  paper  signed  by  the  Judge  enti- 
tled "Judgment"  recites,  "Done  in  open  court 
the  14th  day  of  June,  1917,"  it  wa^  not  filed 
until  July  14th.  The  stipulation  of  coons^ 
found  in  the  record,  dated  June  20,  -1917. 
ttiat  the  Judgment  may  be  signed  by  the  Judge 
at  Newcastle,  and  then  forwarded  to  the 
clerk  for  filing  and  record,  seems  to  indicate 
that  the  actual  signing  occurred  after  that 
dat&  The  most  that  can  be  said  of  the  order 
thus  signed  Is  that  it  was  an  order  for  Judg- 
ment  to  be  entered  as  of  June  14, 1917,  mads 
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on  the  date  when  it  was  filed ;  there  being 
nothing  to  show  when  it  was  actually  signed. 
But  by  ordering  Jndgment  to  be  entered  aa 
of  a  prior  date  It  certainly  could  not  cut  off 
or  defeat  an  appeal  within  the  statutory 
period  after  the  actual  entry  of  the  Judgment, 
nor  can  it  be  held  to  give  effect  to  an  appeal 
taken  before  any  judgment  was  entered  or 
ordered.  1  Black  on  Judg.  {  136;  3  C.  J. 
1058,  §  1058. 

[J,  S]  Appellant  contends  .that  the  direc- 
tion of  the  verdict  was  an  appealable  order 
and  Judgment,  and  that  the  appeal  taken 
within  ten  days  after  such  direction  of  the 
verdict  was  therefore  not  premature.  It  la 
at  least  doubtful  whether  the  notice  of  ap- 
peal can  be  construed  as  an  appeal  from 
the  ruling  or  action  of  the  court  In  sustain- 
ing the  motions  of  the  defendants  for  a  di- 
rected verdict  in  their  favor  respectively 
and  directing  a  verdict  accordingly.  But 
that  action  or  direction  of  the  court  was 
clearly  not  a  Judgment  nor  a  final  order  as 
defined  by  statute.  "A  Judgment  is  the  final 
determination  of  the  rights  of  the  parties 
In  action;  and  a  direction  of  a  court  or 
Judge,  made  or  entered  in  writing,  ~  and 
not.  included  in  a  Judgment,  is  an  order." 
C!omp.  Stat.  1010,  S  4606.  And,  so  far  as 
this  case  is  concerned,  a  final  order  is  de- 
fined as  "an  order  affecting  a  substantial 
right  in  an  action,  when  such  order  In  effect 
determines  the  action  and  prevents  a  Judg- 
ment" Id.  §  6107.  The  action  of  the  court 
in  directing  or  refusing  to  direct  a  verdict 
or  otherwise  instructing  the  Jury  on  the  law 
of  a  case  on  trial  may  be  reviewed  on  ap- 
peal from  the  Judgment  rendered  in  the  ac- 
tion. But  the  appeal  can  only  be  taken 
from  a  final  order.  This  court  has  held 
that  an  order  sustaining  a  demurrer  to  the 
petition  in  an  action  is  not  a  Judgment  or 
final  order  upon  which  a  proceeding  in  er- 
ror can  be  based.  Menardl  v.  Omalley,  3 
Wyo.  327,  23  Pac.  68;  Turner  v.  Hamilton, 
10  Wyo.  in,  67  Paa  1117.  Also  that  a  find- 
ing by  the  court  is  not  a  final  order  or  re- 
viewable without  a  Judgment  rendered  there- 
on. Gramm  v.  Fisher,  3  Wyo.  595,  29  Pac. 
877.  And  in  Sdiool  District  v.  Western 
Tube  Oo.,  13  Wyo.  804,  at  page  327,  80  Pac. 
155,  159,  this  court  said : 

"It  is  fundamental  that  a  proceeding  in  error 
does  not  lie  upon  a  verdict  or  mere  findings. 
There  must  be  a  final  j'udgment  before  a  proceed- 
ing in  error  is  authorized.  The  proceeding  must 
be  taken  from  a  judgment  or  final  order." 

The  Btatntory  provisions  for  entering 
Judgment  upon  a  verdict  are  enough  to 
show  that  neither  the  verdict  nor  any  rul- 
ing or  instruction  on  the  trial  preceding  it 
Is  Intended  by  the  statutory  definition  of  a 
Judgment  aa  a  final  determination  of  the 
rights  of  the  parties.  Although  a  verdict 
Is  general,  and  directed  by  the  court,  it 
may  be  ordered  reserved  for  future  argu- 
ment or  consideration.  Comp.  Stat.  1910, 
I  4622.     And  a  Judgin»it  may  be  ordered 


for  the  other  party  upon  bis  motion  for  a 
new  trial  or  for  Judgmoit  notwithstanding 
the  verdict,  if  upon  'the  trial  be  moved  for 
a  directed  verdict  in  his  favor,  or  requested 
an  Instruction  to  that  effect,  and  bis  mo- 
tion or  instruction  was  denied,  should  the 
court  find  that  he  waa  entitled  to  bave  a 
verdict  directed  in  his  favor.  Laws  1916, 
c  134.  If  the  finding  of  the  court  in  favor 
of  one  of  the  parties  In  a  case  tried  with- 
out a  Jury,  up<Hi  which  a  Judgment  would 
be  authorized,  is  not  a  final  order,  or  an 
order  sustaining  a  demurrer  to  a  petition, 
where  the  plaintiff  refusing  to  plead  fur- 
ther stands  upon  his  petition,  upon  which 
also  a  Judgment  might  be  rendered.  Is  not 
a  final  order,  and  we  have  no  doubt  of  the 
correctness  of  the  decisions  to  that  effect, 
it  is  clear  that  the  action  of  the  court  In  di- 
recting a  verdict.  If  properly  called  an  or- 
der at  all,  is  not  a  final  order  within  the 
meaning  of  the  statute  defining  that  term. 
While  the  direction  of  a  verdict  may  In  a 
sense  determine  the  action  because  requir- 
ing a  verdict  upon  which  a  Judgment  may 
be  ordered  and  entered,  it  Is  not  a  final  de- 
termination of  the  action. 

[1, 10]  For  the  failure  of  the  record  to 
show  that  at  the  time  the  appeal  was  taken 
a  Judgment  had  been  entered  in  the  cause 
the  appeal  must  be  dismissed.  And  we 
migbt  decline  to  consider  the  other  ground 
of  the  motion  relating  to  the  serving  of  the 
specifications  of  error  as  unnecessary.  But 
as  the  statute  is  new  and  its  provisions  con- 
cerning specifications  of  error  appear  In 
some  Vespects  to  be  inconsistent  we  think 
It  not  Improper  to  explain  our  present  views 
upon  the  question  presented  by  the  motion. 
It  is  not  contended  that  spedflcations  of  er- 
ror were  not  prepared  and  filed  or  served, 
or  that  they  were  filed  or  served  later  than 
the  time  granted  therefor  by  the  statute. 
The  contention  is  that  they  were  served  pre- 
maturely or  before  the  time  such  service 
was  authorized;  the  averment  of  the  mo- 
tion that  appellants  did  not  serve  the  spec- 
ifications within  ten  days  after  the  record 
on  appeal  was  prepared  and  filed  being  baa- 
ed on  a  provision  of  the  statute  limiting  the 
time  therefor. 

The  reason  for  holding  a  notice  of  appeal 
premature  when  filed  or  served  before  the 
entry  of  the  order  or  Judgment  appealed 
from  does  not  necessarily  apply  with  the 
same  force  to  the  filing  and  serving  Of  spec- 
ifications of  error.  The  purpose  of  an  as- 
signment or  specification  of  errors  Is  to 
point  out  the  specific  errors  claimed  to  bave 
been  committed  by  the  court  below  and  re- 
lied on  for  a  reversal,  for  the  information 
of  opposing  counsel  and  the  reviewing 
court.  3  O.  J,  1329.  If,  under  our  statute, 
an  appeal  baa  been  properly  taken  from  a 
judgment  or  order  duly  entered,  and  within 
the  time  allowed,  and  the  record  is  In  such 
condition  as  wUl  permit  of  the  references 
thereto  required   by   the   statute  or   rules. 
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there  would  seem  to  be  no  snbstantlal  rea- 
son for  denying  the  right  to  file  and  serve 
specifications  of  error  before  the  record  is 
filed,  or  for  construing  the  statutory  provi- 
sion limiting  the  time  for  filing  and  serving 
the  siiecifications  as  meaning  anythihg  more 
than  limiting  the  time  beyond  which  the 
specifications  may  not  be  filed  or  served. 
Bnt  while  the  statute  provides  in  one  sec- 
tion that  the  speclflcatlons  shall  be  served 
and  filed  within  ten  days  after  the  record 
on  appeal  is  prepared  and  filed,  it  seems  to 
provide  in  another  section  that  such  spedfl- 
catlons  shall  be  prepared  and  filed  beiore 
the  completion  and  filing  of  the  record. 

Section  8  of  the  act  provides  for  filing 
and  serving  the  specifications  as  follows:- 

"The  appellant  shall,  within  ten  days  after  the 
record  on  appeal  is  prepared  and  filed,  serve 
u^on  the  adverse  party,  or  his  attorney,  and  file 
with  the  clerk  of  the  district  court  the  specifica- 
tions  of  error  relied  upon  for  a  reversal  of  the 
cause  on  appeal,  wbicn  shall  be  consecutively 
numbered,  and  shall  designate  the  _page  of  the 
record  on  which  the  ruling,  decision,  finding, 
order,  verdict,  or  judgment  complained  of  is  to 
be  found,  and  if  error  be  assigned  on  tbe  rul- 
ing of  the  court  in  admitting  or  rejecting  evi- 
dence, the  specifications  of  error  shall  designate 
the  number  of  the  question  to  which  tbe  ruling 
of  the  court  complamed  of,  refers." 

Provision  is  made  in  section  6  for  procnr- 
Ing  and  filing,  when  necessary,  a  certified 
transcript  of  the  testimony,  with  all  rulings 
In  the  admission  or  exclusion  of  evidence,  or 
in  directing  or  refusing  to  direct  a  verdict,  to 
be  incorporated  in  the  record  on  appeal.  The 
record  in  civil  canses  is  provided  for  in  sec- 
tion 6  as  follows: 

"In  civil  causes  appealed  to  the  Supreme 
Court  under  the  provisions  of  this  act,  the  clerk 
of  the  district  court  shall  prepare  a  record  on 
the  appeal  which  shall  consist  of  the  original 
pleadings,  motions,  demurrers,  instructions  giv- 
en and  refused,  orders,  verdict,  finding,  decision 
or  judgment,  and  the  notice  of  appeal  in  the 
cause,  or  certified  copies  thereof  securely  attach- 
ed together  in  their  chronological  order,  and  if 
a  transcript  of  the  testimony  is  prepared  and 
filed,  and  is  brought  up  on  an  appeal,  the  tran- 
script shall  also  form  a  part  of  the  record  on 
appeal,  and  to  the  whole  thereof  shall  be  attach- 
ed the  specifications  of  error,  and,  when  so  pre: 
pared,  the  whole  record  shall  be  paged  and 
numbered  consecutively,  and  shall  constitute  the 
record  on  the  appeal,  and  shall  be  certified  to  by 
the  judge  and  clerk  of  the  district  court  as  true 
and  correct." 

Although  that  section  does  not  expressly 
provide  for  filing  the  record  In  the  clerk's 
ofSce  when  completed,  there  are  other  provi- 
sions of  the  act  clearly  showing  the  inten- 
tion that  when  completed  and  authenticated 
it  shall  be  filed.  But  it  cannot  properly  be 
filed  as  tbe  record  on  the  appeal  until  it  has 
been  authenticated  by  the  required  certifi- 
cate or  certificates  of  the  judge  and  clerk. 
And  that  authentication  Is  to  cover  the 
whole  record  including  the  specifications  of 
error,  as  we  understand  the  provisions  of 
section  6.  As  the  specifications  of  error 
must  therefore  be  prepared  and  left  with  the 


clerk,  if  not  filed,  before  the  record  Is  folly 
prepared  for  authentication  and  filed,  we 
fall  to  see  any  good  reason  for  holding  that 
the  specifications  may  not  then  l>e  properly 
filed  and  served,  although  before  the  record 
itself  is  or  can  be  filed.  In  view  of  the  put^ 
pose  of  the  specifications  of  error,  and  tbe 
other  provisions  of  the  statute,  the  provi- 
sion of  section  8  that  the  specifications  shall 
be  filed  and  served  within  ten  days  after  the 
record  Is  prepared  and  filed  should,  in  our 
opinion,  be  construed  as  prescribing  only  the 
limit  of  time  beyond  which  such  specifica- 
tions may  not  l>e  filed  or  served:  following 
the  rule  for  the  Ipterpretation  of  such  a  pro- 
vision referred  to  above  in  discussing  the 
provision  limiting  the  time  for  taking  an  ap- 
peal. That  «eems  to  us  to  be  the  fair  and 
reasonable  interpretation  of  the  words  of  the 
limitation  in  section  8  as  applied  to  the  sub-' 
Ject-matter,  vis.  the  filing  and  serving  of 
specifications  of  error. 

The  record  here  contains  a  transcript  of 
the  testimony  Indorsed  as  filed  on  August  20, 
1917,  and  the  spedflcations  of  error  with  tbe 
filing  Indorsement  of  the  clerk  showing  It  to 
have  been  filed  on  August  22,  1017.  The  spec- 
ifications of  error  -were  served  on  opposing 
counsel  on  August  22,  1917.  And  the  entire 
record.  Including  the  specifications  of  error 
was  certified  by  the  judge  and  clerk  respec- 
tively as  true  and  correct  on  August  23,  1917. 
There  is  no  indorsement  showing  the  filing  of 
the  completed  record,  but,  if  necessary,  it 
might  be  returned  for  correction  by  proper 
indorsement  showing  it  to  be  filed  as  of  tbe 
date  when  it  was  actually  in  the  clerk's  of- 
fice for  that  purpose.  While  the  motion  to 
dismiss  is  not  based  upon  the  failure  of  tbe 
record  to  show  that  it  was  filed,  counsel  for 
respondents  have  called  attention  to  tbe  fact 
in  their  brief,  and  assume  that  it  could  not 
be  filed  or  considered  as  filed  until  tbe  date 
of  the  authentication  certificates. 

The  appeal  will  be  dismissed  on  the  ground 
above  stated  that  no  judgment  is  shown  to 
have  been  entered  when  the  appeal  was  tak- 
en by  filing  and  serving  the  notice  aforesaid. 

Appeal  dismissed. 

BEABD  and  BLYDENBURGH,  JJ.,  ooo- 
cnr. 

(88  Or.  let) 

HAMLIN  V.  THARP  et  ux. 

(Supreme  Court  of  Oregon.    April  2.  191&) 

L  Fbaud  €=350  —  Falsk  Repbeskntatiohs 
— BuBDEN  OK  Proof. 

In  an  action  to  foreclose  a  purchase-money 
mortgage,  where  defendants  clniined  damaces 
by  reason  of  false  representations,  the  bnrdea 
is  on  defendants  to  prove  the  false  representa- 
tions. ' 
2.  FRATTn  9=>6S(1)— Falsb  Rkprxscntatioms 
—DAifAOBS— Evidence. 

In    action    to    foreclose   a    purchase-money 
mortgage,  evidence  held  insufficient  to  show  that 
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plaintiff  macie  false  representationa  concerning 
nature  of  land. 

3.  Appeal  and  Brrob  «=»1009(1)— Revibw- 
INO  Equitt  Cases— Findings  or  Fact. 
In  action  to  foreclose  purchase-money  mort- 
gage, where  defendant  claimed  damages  from 
false  representations,  weight  will  he  given  a 
finding  of  the  trial  court  that  alleged  repre- 
sentations were  not  made,  where  ^e  trial  judge 
saw  the  witnesses  testify. 

Department  1.  Appeal  from  Olrcnit  Court, 
Coos  County;   Jobn  S.  Coke,  Jndfce. 

Action  by  Andrew  J.  Hamlin  against  Jeff 
I>.  Tharp  and  his  wife,  Leona  Tharp,  to  fore- 
close a  purctaase-money  mortgage.  Decree 
for  plaintiff,  and  defendants  appeaJL  Ai- 
flrmed. 

The  defendants  appealed  from  a  decree 
foreclosing  a  purcbase-money  mortgage;.  In 
November,  1913,  tbe  plalntlfl,  Andrew  J. 
Hamlin,  sold  a  267-acre  farm,  together  wltb 
certain  personal  property,  to  tbe  defendants 
Jeff  D.  Tharp  and  bis  wife  Leona  Tbarp  for 
$8,500.  The  defendants  paid  tbe  plaintiff 
$2,000  in  ca!«b,  assumed  and  agreed  to  pay  a 
note  and  mortgage  held  by  tbe  state  land 
board,  and  gave  tbeir  note  for  $6,846  for  the 
remainder  of  the  purchase  price.  Tbe  note 
was  payable  on  or  before  two  years  after  No- 
vember 29,  1913,  its  date,  with  Interest,  to  tbe 
order  of  plaintiff,  and  was  secured  by  a  mort- 
gage on  tbe  farm.  No  payments  were  made 
on  tbe  note,  except  tbe  Interest  due  on  No- 
vember 29,  1914.  The  plaintUt  began  this 
suit  In  February,  1916. 

Tbe  defendants  are  attempting  to  abate  tbe 
purchase  price  by  claiming  that  they  were 
damaged  to  the  extent  of  $6,500  by  a  fraud- 
ulent representation  alleged  to  have  been 
made  by  tbe  plaintiff.  It  Is  averred  by  tbe 
defendants  that  a  stranger  to  tbe  premises 
could  not  by  a  mere  view  of  the  farm  easily 
determine  tbe  number  of  acres  of  bottom 
land  for  tbe  reason  that  it  is  broken  up  by  a 
zigzagging  creek  and  patches  of  timber  and 
brush  are  scattered  along  on  both  sides  of 
tbe  creek.  Bench  lands  are  only  worth  from 
$3  to  $6  an  acre,  while  tbe  bottom  lands  are 
valued  at  from  $100  to  $200  an  acre.  The 
farm  embraces  36  acres  of  bottom  land,  while 
the  remainder  is  bench  land.  The  defend- 
ants alleged  that  the  plaintiff  fraudulently 
represented  to  them  that  the  farm  included 
80  acres  of  bottom  land,  when  In  truth  It  on- 
ly contained  36  acres  of  such  land.  The 
plaintiff  denied  that  be  made  tbe  alleged  rep- 
resentation. The  trial  court  found  that  the 
plaintiff  did  not  "represent  to  defendants 
that  said  mortgaged  ranch  contained  80  acres 
of  bottom  land." 

Claud  H.  Giles,  of  Myrtle  Point  (I.  N.  MU- 
ler,  of  Bandon,  on  tbe  brief),  for  appellants. 
A.  J.  Sherwood,  of  Coqullle,  for  respondent 

HARRIS,  J.  (after  stating  the  facts  as 
above).    Tbe  defendants  are  not  entitled  to 


a  reduction  of  the  amount  due  upon  the  face 
of  the  note  unless  the  plaintiff  made  tbe  al- 
leged representation.  Hamlin  purchased  tbe 
premises  In  1901  for  $3,000.  He  made  sub- 
stantial improvements,  Including  a  bouse,  a 
barn,  and  about  five  miles  of  fence.  Four 
different  witnesses  testified  concerning  the 
worth  of  tbe  farm  and  placed  its  market  val- 
ue at  from  $9,000  to  $11,000.  The  defendant 
Jeff  D.  Tbarp  had  owned  and  operated  sev- 
eral different  farms,  and  had  been  a  dairy- 
man and  rancher  "20  or  30  years,  somewhere 
in  there."  He  had,  however,  been  engaged  In 
the  real  estate  business  for  a  period  of  four 
or  five  months  immediately  preceding  the  pur- 
chase of  the  Hamlin  farm.  Jeff  D.  Tliarp 
was  on  the  premises  during  one  day  and  over 
one  night  before  consummating  the  purchase; 
and,  although  it  is  conceded  by  all  the  liti- 
gants that  tbe  value  of  such  a  farm  depends 
upon  tbe  number  of  acres  of  the  bottom  land, 
Tharp  nevertheless  claims  thkt  be  bought  the 
place  wholly  on  Hamlin's  representation,  and 
that  he  "never  went  to  look  at  it  at  all  with 
tbe  idea  of  seeing  whether  there  was  any 
bottom  land  or  bill  land." 

Each  of  the  defendants  says  that  the  plain 
tiff  represented  that  there  were  80  acres  of 
bottom  land,  while  the  plaintiff  denies  mak- 
ing such  a  statement.  Tbe  plaintiff  asserts 
that  he  told  Jeff  D.  Tharp  "there  in  tbe  house 
that  I  bought  it  from  I^mmett  for  60  acres, 
and  I  didn't  know  whether  there  was  that 
much  or  not"  The  plaintiff  is  corroborated 
by  bis  daughter-in-law  Mable  Hamlin  and  by 
bis  wife,  Elba  Hamlin.  Further  corrobora- 
tion of  the  plalntHTs  version  is  furnished  by 
I*  C.  Paull,  who  testified  that  in  the  spring 
of  1914  Tharp  told  him  that  "he  bought  It  for 
60  acres  of  bottom  land."  Jacob  Wanley 
worked  for  Tharp  in  the  spring  of  1915,  and 
this  witness  stated  that  he  and  Tharp  were 
going  up  tbe  bottom  one  day,  "and  I  says, 
'How  much  bottom  land  have  you?*  and  be 
says,  '60  acres.' "  In  November,  1915,  Jeff  D. 
Tharp  offered  to  sell  the  place  to  P.  A.  Meln- 
bardt  for  $10,000  and  "said  he  had  60  acres" 
of  bottom  land.  Jeff  D.  Tbarp  says  that  tbe 
first  time  be  ever  heard  Hamlin  say  anything 
about  60  acres  occurred  about  nine  months 
after  tbe  sale  when  Hamlin  "visited  there" 
and  when  he  told  Hamlin  that  the  latter  bad 
represented  that  the  farm  contained  80  acres 
of  bottom  land  Hamlin  Immediately  said  "I 
bought  it  for  60,  and  I  sold  it  to  you  t6i  60 
acres,"  and  tbe  witness  added  "And  I  believe 
be  was  honest  in  it."  The  circumstance  that 
Tharp  believed  that  Hamlin  honestly  claimed 
that  he  bad  not  told  Tbarp  that  there  were 
80  acres  of  bottom  land  Is  not  without  some 
significance. 

[1-3]  Tbe  burden  of  proof  rested  upon  tbe 
defendants  to  show  that  the  plaintiff  made  the 
representation  alleged  In  the  answer.  Tbe 
evidence  is  conflicting.    The  defendants  tes- 


db=«ror  other  uums  see  same  topic  and  KBT-NUIf  BBR  la  all  Kay-Numbered  OlEWtt  Mid  Indexes 


Digitized  by 


Google 


896 


171  PACIFIC  BBS>OBTEB 


(Or. 


tlfy  that  the  plaintiff  made  the  representa- 
tion ;  the  plalntur  says  he  did  not  Three  or 
four  months  before  the  sale  to  the  defendants 
the  plaintiff  listed  the  place  with  a  real  es- 
tate agency  conducted  by  one  Carley  and  the 
defendant  Jeff  D.  Tharp.  Carley  made  an  en- 
try In  a  book  reading' thus:  "80  acres  of  bot- 
tom finest  of  land."  Hamlin  testified  that  he 
never  saw  the  book  until  the  trial  in  July, 
1918.  This  book  entry  affords  one  circum- 
stance tending  to  corroborate  the  defendants, 
although  it  ceases  to  be  a  corroborating  cir- 
cumstance If  all  the  testimony  given  by  Ham- 
lin concerning  Carley  Is  to  be  believed.  A  de- 
tailed account  of  the  evidence  would  not 
serve  any  useful  purpose.  It  Is  suflSdent  to 
say  that  the  entire  record  has  been  carefully 
examined,  and  we  find  a  situation  where  the 
testimony  of  the  defendants  is  in  irreconcila- 
ble confiict  with  the  version  of  the  plaintiff ; 
and  while  there  is  some  evidence  corroborat- 
ing the  defendants,  there  are  also  circum- 
stances corroborating  the  plaintiff.  After 
weighing  the  mere  paper  record  of  the  trial 
the  scales  appear  to  us  to  incline  a  little 
towards  the  version  given  by  the  plaintiff; 
and  while  not  bound  by  the  findings  of  the 
trial  Judge,  yet  in  view  of  the  record  present- 
ed to  us  we  do  accord  some  weight  to  his 
finding  that  the  plaintiff  did  not  make  the  al- 
leged representation,  because  the  trial  Judge 
had  the  advantage  of  seeing  the  witnesses 
testify.  Goff  v.  Kelsey,  78  Or.  337,  348,  153 
Pac.  103 ;  Shane  v.  Gordon,  84  Or.  827,  830, 
166  Pac.  1187 ;  Tucker  v.  Kirkpatrlck,  86  Or. 
877,  169  Pac.  117,  118.  The  defendants  con- 
tend that  they  are  entitled  to  a  credit  of 
18,500  on  the  note  because  they  were  dam- 
aged by  representations  made  by  plaintiff. 
In  its  final  analysis  this  is  equivalent  to  say- 
ing that  for  approximately  $3,000  paid  by 
them  the  defendants  claim  the  right  to  keep 
and  retain,  without  making  further  pay- 
ments, personal  property  worth  $500,  togeth- 
er with  a  farm  valued  at  from  $9,000  to  $11,- 
000.  The  defendants  have  not  made  out  a  case 
entitling  them  to  acquire  $9,000  or  $11,000 
worth  of  property  for  $3,000. 

The  evidence  warrants  us  In  affirming  the 
Judgment  and  decree  of  the  circuit  court,  and 
it  is  so  ordered. 

McBRIDE,  C.  J.,  and  BE3NS0N  and  BUR- 
NETT, JJ.,  concur. 


(88  Or.  174) 


Ex  parte  MACBI. 
STATE  v.  SHAW  et  al 


(Supreme  Court  of  Oregon.     April  2,  1918.) 

Courts  <s=»160— Muwicipai,  Courts  —  Stat- 
utes. 
Laws  1913,  p.  732,  abolishing  Justice  courts 
in  the  city  of  Portland,  does  not  aSect  or  with- 
draw the  jurisdiction  of  a  justice  of  the  peace 
conferred  on  the  municipal  court  by  Portland 
aty  Charter  1903  (Sp.  Laws  1903,  pw  131)  i 


329,  ^^g  such  court  flw  anfborlty  of  a  jiw 
tice  of  the  peace. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  C.  XJ.  Oantenbeln,  Judge. 

Habeas  corpus  proceedings  by  Carl  Mack 
to  obtain  the  release  from  custody  of  George 
Shaw,  who  was  convicted  of  vagrancy  before 
the  municipal  Judge  of  the  dty  of  Portland. 
From  a  Judgment  discharging  the  prisoner 
from  custody,  the  State  appeals.  Reversed 
and  remanded. 

George  Shaw  was  arraigned  before  the 
municipal  Judge  of  the  city  of  Portland,  sit- 
ting as  an  ex  officio  Justice  of  the  peace,  upon 
a  complaint  charging  him  with  the  crime 
of  vagrancy  as  defined  In  chapter  95,  Laws 
1911.  Having  entered  a  plea  of  not  eullty, 
he  was  tried  and,  upon  a  Judgment  of  con- 
viction, was  committed  to  the  custody  of  the 
sheriff  of  Multnomah  county  under  sentence 
of  imprisonment  in  the  county  Jail  for  a 
period  of  180  days.  His  attorney,  Carl  Mack, 
then  filed  In  the  circuit  court  a  petition  for 
a  writ  of  habeas  corpus,  wherein  he  assigns 
two  grounds,  upon  which  he  contends  that 
Shaw  was  unlawfully  restrained  of  his  liber- 
ty. These  are:  (1)  That  the  act  denouncing 
the  offense  charged  against  petitioner's  client 
expressly  gives  exclusive  Jurisdiction  thereof 
to  circuit  and  Justice's  courts.  That  the 
Legislature  abolished  Justice  courts  in  the 
dty  of  Portland  by  the  act  found  in  chapter 
355,  Laws  1913,  and  that  therefore  there  can 
be  no  ex  offldo  Justice  of  the  peace  within  the 
dty.  (2)  That  the  complaint  does  not  state 
facts  suffldent  to  constitute  an  offense.  Upon 
a  hearing  In  the  circuit  court  the  prisoner 
was  discharged  from  custody;  the  dedslon 
being  based  upon  the  insuffidency  of  the  com- 
plaint   The  state  appeals. 

Qeorge  Mowry,  Deputy  Dlst  Atty.,  of  Port- 
land (Walter  H.  ETrans,  Dlst  Atty.,  and  John 
A.  Coaier^Depv^  Dlst  Atty.,  both  of  Port- 
land, on  the  brle^S^  the  State.  Carl  Mack, 
of  Portland,  for  respoil^ents. 

BENSON,  J.  (after  stadiSjf  the  facts  as 
above).  Considering  petitloneV's  contentions 
In  the  order  in  which  he  pres^-nts  them,  it 
may  be  said  that  in  1903  the  -jiegislatnre 
enacted  a  charter  for  the  dty  of  Po^land,  of 
which  section  329,  in  part,  reads  as  ^follows: 

"Said  municipal  court  shall  have  jurisdiction 
of  all  crimes  defined  by  ordinances  of  the^lT 
of  Portland  •  •  •  and  shall  likewise  hav* 
within  the  dty  of  Portland,  the  Jurisdiction  and 
authority  of  a  justice  of  the  peace  and  commit- 
ting magistrate,  and  shall  be  subject  to  all  the 
general  Jaws  of  the  state  pregcribmg  the  dutiea 
of  a  justice  of  the  peace  and  the  mode  of  per- 
forming them,  except  as  herein  otherwise  pro- 
vided.''^  Sp.  Laws  1903,  p.  131. 

The  Jurisdiction  thus  conferred  has  nevor 
been  withdrawn,  and  whatever  may  be  the 
effect  of  the  act  of  1913  as  to  the  abolition  of 
Justice  courts,  eo  nomine,  there  is  nothing  in 
the  act  which  Is  inconsistent  with  this  grant 
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of  Jurlsdlctloii,  and  petitioner's  contention  ut> 
terly  fails. 

As  to  the  proposition  that  the  complaint 
does  not  state  facts  constituting  a  crime,  it 
suffices  to  say  that  In  Ex  parte  Stacey,  45  Or. 
85,  88,  75  Pac.  1060,  1061,  this  court,  speak- 
ing through  Mr.  Justice  Moore,  says: 

"The  question  whether  the  facts  averred  in 
the  information  render  it  vulnerable  to  a  demur- 
rer cannot  be  considered  except  on  appeal,  and, 
if  any  error  was  committed  in  this  respect,  the 
judgment  was  only  voidable,  and  not  void,  and, 
this  being  so,  habeas  corpus  will  not  lie  to  cor- 
rect it." 

The  rule  as  here  announced  was  reiterated 
in  Bx  parte  Foster,  69  Or.  319,  138  Pac.  849. 
The  Judgment  is  therefore  reversed,  and  the 
cause  remanded  for  such  further  proceedings 
as  may  be  deemed  necessary  and  not  Incon- 
sistent with  this  opinion. 

McBRIDE,  O.  J.,  and  MOORG  and  Mc- 
CAMANT,  JJ.,  concur. 


(88  Or.  178) 

MANLEY  ▼.  SMITH  et  aL 
(Supreme  Court  of  Oregon.    April  2,  1918.) 

1.  Reformation  or  Instruments  €s>45(8)  — 
Evidence — Stjiticienct. 

In  suit  to  foreclose  mortgage,  where  one 
defendant  and  mortgagor  sought  reformation 
for  mistake  in  the  mortgage  rendering  him  liable 
for  defidency,  evidence  held  insu£Scient  to  war- 
rant reformation. 

2.  Reformation    of   Instktjmknts   «=s>43   — 
Burden  or  Proof. 

In  suit  to  foreclose  mortgage,  a  mortgagor, 
who  sought  reformation  to  release  him  from 
liability  for  deficiency  according  to  alleged 
agreement,  had  the  burden  to  establish  his  con- 
tention by  a  preponderance  of  the  evidence. 
8.  Refobhation  or  Irbtbumxnts  «3»4a— Frs- 

BUMFTIONS. 

In  suit  to  foreclose  mortgage,  where  defend- 
ant sought  reformation  for  mistake,  assuming 
that  plaintiff  and  defendant  were  of  equal  credi- 
bility, plaintiff  was  entitled  to  benefit  of  pre- 
sumption, as  stated  in  L.  O.  L.  {  799,  subd.  19, 
that  the  transaction  was  fair  and  regular. 
4.  Reformation  or  iNsTBtniENTS  €=>25  — 
Neolioence. 

Where  mortgagee  accepted  new  mortgage 
and  extended  time,  at  reduced  interest,  a  mort- 
gagor, who  bad  the  mortgage  prepared,  but  fail- 
ed to  read  it,  could  not  have  reformation  to  ex- 
press the  alleged  agreement  that  he  should  not 
be  liable  for  a  deficiency. 
6.  Reformation  or  Instruments  ®=»19(1)  — 
Mistake— Mutuality. 

Where  a  mistake  in  a  mortgage  by  which 
*  mortgagor  was.  contrary  to  alleged  agreement, 
rendered  liable  for  deficiency  was  on  his  part 
only,  the  mortgage  must  stand,  on  the  princi- 
ple that  the  writing  contained  all  the  terms, 
in  the  absence  of  fraud  or  mistake. 
6.  Refobhation  of  Instruments  €=924— Mis- 
TAKB>— Status  Quo. 

Where  defendant,  having  made,  as  he  alleg- 
ed, an  agreement  to  give  a  mortgage  without 
liability  for  a  deficiency,  tendered  a  mortgage 
mailing  him  personally  liable,  it  was  competent 
for  the  mortgagee's  attorney  to.  accept  it,  and 
it  could  not  be  reformed  without  placing  the 
mortgagee  in  the  status  quo  by  restoring  an- 
other mortgage,  in  discharge  of  which  the  mort- 
gage sought  to  be  reformed  was  given. 


Department  1.  Appeal  from  Circuit  Court, 
Mnltnomal}  Oofinty;  CI  IX  Oantenbeln, 
Judge. 

Suit  by  A.  B.  Manley  against  Alice  Smith 
and  others.  Decree  for  defendant  Thad 
Sut'eek,  and  plaintiff  appeals.  Reversed  and 
rendered. 

The  plaintiff  Manley,  brought  this  suit  to 
foreclose  a  mortgage  executed  by  Milton  W. 
Smith,  Alice  Smith,  his  wife,  and  Thad 
Sweek,  to  secure  a  note  signed  by  the  Smiths 
and  Alex  Sweek.  The  mortgage  contained 
a  covenant  in  these  terms: 

"And  the  said  parties  of  the  first  part  (the 
.mortgagors)  for  their  heirs,  executors  and  ad- 
ministrators, do  covenant  and  agree  to  pay  to 
said  party  of  the  second  part,  his  executorq^ 
administrators  or  assigns  the  said  sum  of  mon- 
ey as  above  mentioned." 

The  only  defendant  answering  Is  Thad 
Sweek,  one  of  the  mortgagors.  The  substance 
of  bis  defense  is  that  the  quoted  clause  was 
Inserted  in  the  mortgage  by  the  mutual  mis- 
take of  Manley  and  the  other  parties  to  the 
transaction.  He  prays  that  the  instrument 
be  corrected  by  the  elision  of  that  clause, 
and  that  the  mortgage  as  thus  reformed  be 
foreclosed.  His  averments  in  that  behalf 
wore  denied  by  the  reply.  A  decree  was  en- 
tered, reforming  and  foreclosing  the  mort- 
gage according  to  the  prayer  of  Thad  Sweek, 
and  the  plaintiff  appeals. 

W.  T,  Masters,  of  Portland  (Brlce  &  Mas- 
ters, of  Portland,  on  the  brief),  for  appellant. 
J.  F.  Shelton,  of  Portland,  for  respondents 

BURNETT,  J.  (after  stating  the  facts  as 
above).  Mrs.  Smith  Is  a  sister  of  the  Sweeks. 
According  to  the  testimony,  she  and  her  hus- 
band were  indebted  to  Manley  in  the  sum  of 
$1,400  for  money  loaned  to  them  on  their 
note  given  prevlot/s  to  the  one  in  suit  Her 
husband  was  declared  a  bankrupt,  and  about 
that  time  Manley  began  an  action  on  the  note 
he  then  held  and  attached  real  property  of 
Mrs.  Smith  sufficient  to  satisfy  his  claim. 
At  this  Jimcture  Alex  Sweek  approached 
Manley  with  a  view  to  securing  the  claim, 
obtaining  an  extension  of  time  and  releasing 
tjie  attachment  It  seems  that  Mrs.  Smith 
bad  one  lot,  and  that  Thad  Sweek  had  anoth- 
er lot  and  a  fraction  adjoining,  composing 
the  realty  described  in  the  mortgage  now  in 
question.  Both  were  Incumbered  by  a  pre- 
vious mortgage.    Alex  Sweek.  testifies: 

"So -I  went  to  Mr.  Manley  and  told  him  I 
thought  I  could  get  a  second  mortgage  on  those 
two  lots,  or  whatever  It  was,  two  lots  and  a 
fraction,  for  what  was  coming  to  him;  that  I 
would  be  willing  to  sign  the  note,  and  1  was 
satisfied  that  Thad  would  sign  the  mortgage,  bo 
far  as  binding  his  lot  was  concerned,  but  he 
would  not  sign  the  note  and  would  not  become 
responsible,  so  we  finally  agreed  upon  that. 
Mr.  Manley  agreed  to  do  that,  and  somebody 
prepared  the  mortgage;  I  don't  know  who,  not 
me,  but  somebody  prepared  the  mortgage.  *  *  * 
My  recollection  is  this:  That  after  I  talked  to 
Mr.  Manley,  he  was  going  away,  and  he  turned 
the  matter  over  to  his  attorney,  W.  T.  Masters, 
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but  I  am  not  sure  abotit  that  My  recollection 
ia  that  Mr.  Manley  was  going  oat  of  town, 
and  after  we  talked  over  and  agreed  upon  the 
completion  of  tbe  mortgage,  as  1,  remember,  he 
went  away;  I  may  be  wrong,  but  that  is  my 
recollection.  It  is  a  long  time  ago,  and  I 
haven't  paid  much  attention  to  it" 

On  cross-examination  he  stated: 
"There  wasn't  any  talk  about  the  promise  to 
pay  in  the  mortgage,  so  far  as  the  talk  was  con- 
cerned, but  it  was  understood  that  my  brother 
Thad  would  not  be  responsible  for  the  debt 
There  wasn't  any  talk  about  putting  in  a  clause 
or  striking  out  a  clause.  •  *  •  iio;  but  the 
understanding  was  that  my  brother  Thad  would 
not  be  responsible  for  the  debt^  if  he  would  put 
in  the  lot** 

iHe  said,  further.  In  substance,  that  be  took 
up  tbe  matter  with  Mr.  Mauley  and  W.  Y. 
Masters,  but  tnat  he  did  not  have  any  dlacns- 
slon  with  tbe  latter  that  Thad  was  not  to  be 
bound.  The  only  negotiation  between  Thad 
Sweek  and  Manley  Is  detailed  by  the  former 
in  his  testimony  as  follows: 

"I  met  him  (meaning  Manley)  In  the  entrance 
to  the  Board  of  Trade  Building  once,  and  h« 
asked  me  what  we  were  going  to  do  about  it 
**  *  *  In  the  first  place,  as  it  was  presented 
to  me  one  time,  it  was  wrong.  •  •  •  The 
mortgage  had  no  release  clause  in  it,  and  in  the 
copy  of  the  note  in  the  mortgage  it  had  my 
name  to  it,  and  I  wouldn't  sign  it  Q.  You 
had  not  signed  any  note?  A.  No;  I  had  not 
and  it  was  definitely  understood  that  I  should 
not;  that  I  was  putting  up  my  property  to  as- 
sist in  it,  and  it  was  all  that  I  would  do,  and 
definitely  vinderetood  at  all  times.  Q.  Now,  you 
spoke  about  a  release  clause  not  being  in  the 
first  mortgage.  A.  I  mean  the  first  copy  of  this 
mortgage  here,  not  the  first  mortgage,  but  when 
this  first  draft  of  this  was  shown  to  me  it  was 
that  way.  Q.  That  is,  there  wasn't  any  release 
clause  in  it?  A.  No.  I  mean  there  was  no  pro- 
yisioD  releasing  my  lot  when  the  first  mortgage 
was  put  on,  and  also  the  copy  of  the  note  in  the 
mortgage  bore  my  signature  to  it,  in  the  copy 
here  as  it  was  typewritten.  Q.  And,  as  I  un- 
derstand it  in  that  first  draft  of  the  mortgage 
there  wasn't  any  release  clause  as  it  is  now 
contained  in  the  present  mortgage,  as  follows: 
'It  is  agreed  that  the  mortgagee  will  release  lot 
3  and  the  south  5  feet  of  lot  2,  whenever  the 
existing  mortgage  of  $2,000.00  upon  lot  4  is 
fully  paid?'  A.  Yes.  Q.  That  was  not  in  the 
first  draft  of  the  mortgage?  A.  No;  nothing 
about  that.  Q.  And  you  refused  to  sign  it  for 
the  reason  that  was  left  out,  and  for  the  fur- 
ther reason  that  in  the  copy  of  the  note  in  the 
mortgage  your  name  appeared  upon  it?  A.  It 
did;  yes.  Q.  Now,  was  there  anything  said 
between  you  and  Manley  at  that  time  that  you 
were  not  to  become  personally  liable?  A.  Well, 
I  couldn't  say  that  there  was  any  specific  agree- 
ment to  that  effect,  but  that  was — or  the  exact 
words  that  were  said,  but  I  indicated  that  to 
the  best  of  my  ability.  Of  course,  it  is  a  long 
time  ago,  and  it  is  pretty  hard  to  say  just  tbe 
exact  words  that  were  used  between  people  in 
a  casual  meeting." 

Nobody  seems  to  know  who  actually  prepar- 
ed tbe  mortgage,  although  It  was  Introduced 
in  evidence.  It  Is  in  a  printed  form  In  which 
tbe  blanks  except  signatures  are  filled  in 
typewriting.  Neither  of  the  witnesses  to  Its 
execution  was  called  to  testify.  As  stated  by 
Thad  Sweek,  be  objected  to  tbe  first  draft 
presented  to  him  on  account  of  the  note  hav- 
ing his  name  to  It  and  because  tbe  instm- 
{nent  did  not  contain  a  clause  releasing  his 
lot  and  a  traction  when  tbe  prior  mortgage 


on  the  property  should  be  sattsfled.  Speak- 
ing of  tbe  mortgage  In  suit,  Thad  Sweek 
gave  evidence  as  follows: 

"Q.  Did  you  look  at  the  mortgage  at  that 
time,  to  ascertain  whether  or  not  the  correct- 
tions  that  you  had  previously  objected  to  had 
been  made  m  the  mortgage?  A.  Well,  I  looked 
at  it  to  see  that  the  release  was  in  there — I 
remember  distinctly,  to  see  that  this  release 
provision  was  in  there,  and  also  that  my  name 
was  not  on  the  copy  of  the  note  in  the  mort- 
gage. I  looked  at  it  that  far,  and  I  presume 
that  I  might  have  read  more.  I  am  not  sure 
whether  1  did  or  not,  but  probably  not,  because 
my  brother  had  telephoned  to  me — my  brother 
Alex  had  telephoned  to  me  that  the  mortgage 
was  now  proper — corrected  and  proper  to  be 
signed,  and  that  Mr.  Smith  would  take  me  to 
have  It  executed,  or  would  bring  it  to  me  to 
have  it  executed,  and  Mr.  Milton  Smith  went 
with  me  to  this  office  in  the  Board  of  Trade 
Building,  where  the  mortgage  was  executed, 
and,  seeing  that  those  provisions  were  in  there, 
and  he  telling  me  that,  I  might  have  taken  it 
for  granted,  without  being  very  careful.  I  am 
not  very  sure  just  now  about  that  Q.  Now, 
I  will  ask  you  this  question,  if  you  had  read 
the  mortgage  over,  and  saw  the  clause  in  the 
mortgage  to  the  following  effect:  'And  the  said 
parties  of  the  first  part  for  their  heirs,  execu- 
tors and  administrators,  do  covenant  and  agree 
to  pay  to  said  party  of  the  second  part,  bla 
executors,  administrators  or  assigns,  the  said 
sum  of  money  as  above  mentioned — would  that 
have  meant  anything  to  yourself?  A.  No;  I 
had  always  considered  that  in  executing  a  mort- 
gage that  there  would  be  no  deficiency  obtained 
against  you,  unless  yon  had  also  signed  the 
note.  I  find  that  I  erred  in  that  belief,  but  I 
had  always  thought  so  anyway,  until  this  suit 
came  up.  That  had  been  my  firm  belief  at  aU 
times.  I  thought  that  there  could  not  be  a 
deficiency  secured  against  you,  unless  you  had 
actually  signed  the  note." 

On  cross-examination  he  testified  thus: 
"Q.  You  say  you  read  this  clause  in  the  mort- 
gage referred  to  there  by  Mr.  Shelton,  where 
you  agreed  and  promised  to  pajr,  and  so  forth? 
A.  I  don't  know  as  I  did,  but  if  I  had  read  il^ 
it  wouldn't  have  meant  anything  to  me.  Q. 
It  wouldn't  have  meant  anything  to  you?  A. 
No.  Q.  You  would  have  signed  It  just  tbe 
same?  A.  Yes.  Q.  The  reason  that  you  would 
have  signed  it  if  you  had  seen  that  there,  and 
known  it  was  there,  was  because  of  the  fact 
that  you  believed  they  could  not  get  a  deficiency 
judgment  against  you  on  the  mortgage?  A.  I 
did  believe  it  Q.  And  that  was  your  reason  for 
signing  it?  A.  Something  might  have  called 
my  attention  to  it  Q.  Now,  you  say  that  you 
took  this  matter  up  with  your  brother  Alex 
in  his  office,  and  you  discussed  this  matter 
about  your  liability,  with  your  brother,  on  the 
mortgage,  and  so  forth?  A.  Well,  there  waan't 
any  great  discussion.  Q.  And  the  first  mort- 
gage you  refused  to  sign,  because  you  thought 
you  would  be  liable?  A.  Yes.  Q.  And  your 
brother  is  an  attorney,  and  he  was  acting  for 
you  and  looking  after  your  interests  too,  I 
presume?  A.  There  were  other  reasons  for 
not  signing  the  first  mortgage  beside  that" 

Manley,  as  a  witness  for  himself,  nar- 
rates tbe  original  loan  of  money  to  the 
Smiths,  tbe  commencement  of  tbe  action  and 
attachment,  and  says: 

"I  was  then  busy,  getting  ready  to  leave  the 
dty  for  an  extended  trip,  and  Mr.  Alex  Sweek 
came  into  my  office  and  spoke  of  this  suit  and 
was  very  anxious  to  arrange  whereby  it  migrht 
be  dismissed,  and  wanted  to  know  if  I  needed 
the  money,  and  I  said:  'No;  I  don't  need  tbe 
money  now.  I  am  going  away  in  two  or  three 
days.     I  don't  especially  need  the  money,  but 


Digitized  by 


Google 


Or.) 


MAITLSY  T.  SMITH 


899 


I  want  to  b«  anre  that  I  am  going  to  get  it.' 
'Well,'  he  says,  'if  we  arrange  to  give  yon  a 
note  and  mortgage  on  real  estate,  due  in  a  year, 
good  security,  would  yon  b«  willing  to  dismiss 
that  case  and  accept  new  securities?*  'Well,' 
I  says,  'il  the  securities  are  ample— if  the  se- 
curity which  you  can  give  is  ample  to  secure 
the  note  beyond  any  question' — I  says,  'this 
note  here  I  have  sued  on  has  been  running  for 
aeveral  years,  and  I  am  unable  to  collect  it, 
and  I  don't  care  to  release  this  attachment  suit 
unless  I  can  ^et  ample  security.'  So  he  made 
some  proposition  to  me  about  giving  a  mort- 
gage on  Mrs.  Smith's  lot  and  a  lot  that  he  said 
belonged  to  his  brother  Thad,  and  I  liutened 
to  him — we  only  had  a  very  few  moments'  talk 
— I  listened  to  his  proposition,  and  I  said, 
'Well,  Alex,  I  don't  know  much  about— I  am 
not  much  acquainted  with  Mrs.  Smith,  and 
I  am  not  much  acquainted  with  Thad  Sweek. 
I  do  know  you.  Will  you  sign  this  note  as  ad- 
ditional security,  as  a  joint  owner?'  And  he 
said  be  woald.  'Now,'  I  says,  'I  haven't  got 
time  to  pass  upon  this  property  or  examine  it, 
or  go  into  the  matter  at  alL'  I  says,  'I  am 
going  to  leave  the  city'— I  think  the  next  day, 
or  within  two  or  three  days  at  the  farthest, 
which  I  did,  and  I  says,  'I  will  take  this  mat- 
ter down  to  my  attorneys  who  brought  this  suit, 
and  give  them  instructions  to  release  this  at- 
tachment if  you  give  ample  security  to  secure 
the  payment  of  the  money  at  the  end  of  a 
year;'  and  Mr.  Sweek  said  that  that  could  be 
arranged  easily,  and  he  seemed  to  be  very  much 
satisfied  about  it,  and  I  says:  'I  will  tell  you, 
Mr.  Sweek,  what  I  will  do  further.  If  you  give 
•eeurity  which  is  -  satisfactory  and  ample,  I 
will  reduce— instruct  my  attorneys  to  rednce 
the  interest  on  that  note  to  7  per  cent;  instead 
of  8,'  which  was  done." 

He  alflo  states  he  instructed  his  attorney 
tbat  he  might  release  the  attachment  if  the 
aecnritles  and  everything  which  was  offered 
to  them  for  the  new  loan  were  ample  and  un- 
qaestionable;  that  he  then  left  and  was  gone 
seven  months  and  never  saw  the  mortgage 
or  the  note  until  after  he  returned  from  Eu- 
rope and  knew  nothing  at  all  of  the  details 
-of  the  transaction.  He  expressly  denies  ttiat 
he  had  any  agreement  with  Thad  Sweek  or 
with  Alex  Sweek  that  the  former  would  not 
be  liable  to  him  on  the  mortgage,  or  that  it 
wonld  only  be  a  lien  on  the  lot  or  a  second 
mortgage.    He  declares  on  cross-examination: 

"I  told  Mr.  Sweek  positively  that  I  didn't 
have  time  to  go  into  the  details  and  to  examine 
the  titles,  or  to  look  after  the  details  of  the 
transaction  at  all,  or  securities  or  mortgages  or 
notes,  or  anything  of  that  kind  at  all,  because 
I  was  leaving  right  away  and  didn't  expect  to 
be  bade  in  a  number  of  months.  Now,  this 
mortgage  and  this  note — I  never  saw  the  note: 
was  not  in  the  city  when  it  was  executed.  I 
had  been  away  a  number  of  days,  and  never 
■aw  it,  and  never  even  had  a  communication 
from  my  attorneys  in  relation  to  it,  and  knew 
nothing  about  the  details  of  the  transaction  for 
over  seven  months,  until  my  return." 

Mr.  Masters,  the  attorney  who  condncted 
the  matter  on  bebaU  of  plaintiff,  testifies 
thus: 

"Well,  after  the  suit  had  been  filed  and  at- 
tachment brought,  Mr.  Milton  Smith  and  Judge 
Sweek  came  in  to  see  me  about  the  matter. 
They  bad  been  negotiating  with  Mr.  Manley, 
I  think,  before  they  saw  me,  but  I  can  recall 
one  occasion  that  Mr.  Smitn  and  Mr.  Sweek 
came  in,  and  they  nroposed  to  give  a  mortgage, 
including  another  lot,  I  think,  adjoining  this 
proper^  that  Mr.  Manley  had  a  mortgage  on, 


or  give  a  mortgage  on  the  same  lots  aad  an 
additional  lot  belonging  to  Thad  Sweek.  Thad 
Sweek  was  going  to  guarantee  the  payment  of 
the  note,  as  I  remember,  •  •  •  and  some 
days  after,  I  think,  Mr.  Smith  came  around  and 
brought  the  note  and  mortgage  into  the  office, 
covering  this  property.  I  do  not  now  recall  the 
lots  and  blocu.  I  had  a  memorandum  at  that 
time  in  the  desk,  and  I  checked  it  up  and  saw 
that  it  corresponded  with  what  Mr.  Manley  bad 
told  about  the  matter  in  instructing  me,  and 
that  note  and  mortgage  was  received  in  satis- 
faction of  the  suit  pending,  and  the  case  was 
dismissed,  as  I  remember  now.  Q.-  Did  you  ever 
see  this  mortgage  before  it  was  brought  in  to 
you?  A.  No;  that  was  the  first  time  I  ever 
saw  that  mortgage,  was  when  they  brought  it 
in  to  me  signed.  Q.  You  were  the  attorney  that 
looked  after  this  attachment  suit,  and  the  dis- 
missing of  it  and  accepting  the  new  mortgage, 
weren't  yon?  A.  As  I  remember,  I  had  the 
handling  of  the  whole  of  tbat ;  yes.  I  think 
I  brought  the  other  action  also.  Q.  Was  this 
mortgage  prepared  in  the  office  of  Masters, 
Brice  &  Masters?  A.  It  was  not  Q.  Was 
there  anything  said  in  the  conversation  you  had 
with  Judge  Sweek  or  Mr.  Smith  relative  to 
Thad  Sweek  not  agreeing  to  pay  or  assume  the 
obligation,  but  simply  offering  the  lot  as  a 
lien?  A.  No;  there  wasn't  any  proposition  of 
that  Irind.  My  understanding  was  that  he  was 
guaranteeing  the  note." 

In  rebuttal  Alex  Sweek  denies  Masters' 
version  of  the  conversation,  and  says  he  told 
the  latter  that  Thad  Sweek  put  in  the  lot, 
but  wonld  not  sign  the  note  or  become  liable 
for  the  debt.  Milton  W.  Smith  was  produced 
as  a  witness  for  the  defendant,  but  did  not 
state  anything  material  to  the  decision  of 
the  issue.  Mrs.  Smith  was  not  a  witness.  At 
the  hearing  it  was  agreed  that  the  attach- 
ment covered  lot  4  and  the  south  10  feet  of 
lot  7  in  block  113  and  lots  5  and  6  in  block 
136  in  Carruthers  addition  to  South  Port- 
land. The  mortgage  in  suit  includes  lots  3 
and  i  and  the  south  6  feet  of  lot  2  in  block 
113,  and  the  part  to  be  released  on  payment 
of  the  preTious  mortgage  was  lot  3  and  the 
south  6  feet  of  lot  2. 

The  degree  of  proof  required  to  establish 
mistake  is  thus  summarized  in  10  R.  C.  U, 
p.  300,  U  43  and  44: 

"The  exercise  of  the  power  to  correct  mis- 
takes in  written  instruments  trenches  on  the 
rule  that  parol  evidence  ought  not  to  be  admit- 
ted to  vary  tbat  which  is  written,  and  therefor* 
courts  of  equity  act  with  caution  in  the  matter. 
The  rule  in  the  courts  of  law  is  that  the  writing 
contains  the  true  agreement  of  the  parties,  and 
that  it,  therefore,  nirnishes  better  evidence  of 
the  sense  of  the  parties  than  any  that  can  be 
supplied  by  parol.  Equity,  however,  has  a 
broader  jurisdiction,  and  will  open  the  written 
contract  to  let  in  matters  arising  from  facts  per- 
fectly distinct  from  the  sense  and  construction 
of  the  instrument  itself,  proceeding  on  the  the- 
ory that  the  previous  oral  agreement  subsists 
as  a  binding  contract^  notwithstanding  the  at- 
tempt to  put  it  in  writing;  and  on  clear  proof 
of  its  terms  the  court  ought  to  make  the  writ- 
ing conform  to  the  actual  agreement;  but  the 
mistake  must  be  made  out  by  the  clearest  evi- 
dence, according  to  the  understanding  of  both 
parties,  and  on  testimony  exact  and  satisfac- 
tory. Slight  suspicions,  vague  presumptions, 
bare  possibilities,  will  not  do,  for,  if  parties  un- 
derstand an-  agreement  differently,  and  neither 
of  them  makes  known  to  the  other  his  construc- 
tion of  it,  and  it  is  afterwards  reduced  to  writ- 
ing and  duly  executed,  they  are  both  bound,  in 
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cqnitr  as  ■wdl  as  at  law,  by  the  terms  of  the 
written  instrument,  which  in  such  cases  is  to 
be  construed  by  the  court  •  •  •  The  gener- 
al rule,  subject  to  certain  exceptions,  is  that  in 
order  to  justify  relief  from  a  contract  on  the 
ground  under  consideration,  the  mistake  must 
have  been  mutual.  A  mutual  mistake  in  cqui- 
tr  is  a  mistake  reciprocal  and  common  to  all 
the  parties  to  a  contract  or  written  instrument. 
It  may  arise  in  connection  with  the  fact8_  on 
which  a  contract  is  based,  but  usually  it  is  a 
mistake  where  all  alike  labor  under  a  miscon- 
ception respecting  the  contents  or  the  legal  ef- 
fect of  the  contract  or  instrument.  Where  eadi 
party  to  a  deed  misunderstands  the  understand- 
ing of  the  other  in  regard  to  land  which  is 
agreed  to  be  conveyed,  there  may  be  a  common, 
though  not  a  mutual,  mistake  as  to  the  subject- 
matter  of  the  contract.  But  while  mistakes  In 
the  intention  of  one  only  of  the  parties  are 
not  generally  relievable  in  equity,  this  rule  does 
not  apply  where  one  of  the  parties  only  is  under 
such  mistake,  either  of  the  facts  or  the  stipula- 
tions of  a  contract,  and  such  mistake  has  been 
occasioned  by  the  fraud,  concealment,  misrep- 
resentation, deceit  or  imposition  in  any  form  of 
the  other." 

The  same  volume  on  page  297,  in  speaking 
of  the  effect  of  negligence,  sums  up  the  doc- 
trine thus: 

"But  Ignorance  of  a  stipulation  In  a  contract 
is  no  ground  for  relief,  where  there  is  no  evi- 
dence that  he  was  deceived  or  misled  by  any 
misrepresentation  or  concealment  thereof,  ana 
bis  mistake  must  be  ascribed  solely  to  his  own 
carelessness  or  inattention,  as,  for  instance, 
where  he  executes  a  written  instrument  with- 
out reading  it  or  having  it  read  to  him.  Also 
It  is  generally  held  that  a  party  may  have  relief 
in  equity  from  a  judgment  at  law  only  when  he 
has  been  deprived  of  a  legal  right  by  fraud,  ac- 
cident, or  mistake,  unmixed  with  negligence  or 
fault  ou  his  part" 

It  la  undisputed  that  the  preparation  of 
the  Instrument  In  question  rested  entirely 
•with  the  answering  defendant  and  his  ad- 
visers. He  says  himself  that  his  brother,  an 
experienced  attorney,  advised  him  that  the 
Instrument  was  all  right  Without  contradlc- 
Uon  the  plaintiff  states  that  he  never  saw 
either  the  note  or  the  mortgage  in  question 
nntil  some  months  after  their  execution,  and 
knew  nothing  about  the  details  of  the  matter 
until  then.  The  attorney  who  conducted  the 
matter  for  him  declares  that  be  never  saw  the 
Instruments  until  they  were  completed  and 
submitted  to  him  for  examination.  Neither 
the  plaintiff  nor  any  one  acting  for  him  Is 
shown  to  have  any  knowledge  of  the  first 
draft  of  the  mortgage  or  of  Thad  Sweek's  ob- 
jections to  It.  The  Immediate  parties,  Manley 
and  Thad  Sweek,  are  entirely  at  variance 
as  to  the  negotiations.  The  latter  spoke  but 
once  to  Manley  on  the  subject,  and  then  only 
to  tell  him  that  he  would  sign  the  mortgage 
when  It  was  fixed  to  suit  him.  He  was  rep- 
resented from  the  beginning  by  his  brother, 
who,  of  course,  does  not  agree  with  Manley 
about  the  terms  of  the  offer  they  made.  The 
latter's  understanding  was  that  they  proposed 
to  give  security,  and  on  that  basis  he  left  the 
details  both  as  to  the  form  and  the  sufficiency 
of  the  collateral  to  his  attorney,  and  so  In- 
formed Alex  Sweek.  The  matter  was  evident- 
ly left  to  the  Sweeks  and  Smiths  to  prepare 


the  papers  and  'submit  them  to  the  plaintiff's 
attorney  for  approval.  There  is  no  pretense 
that  the  plaintiff,  or  any  one  else  for  him, 
sought  to  influence  the  defendant  as  to  the 
form  or  terms  of  the  mortgage.  It  was  en- 
tirely the  act  of  Thad  Sweek  and  his  relatives 
that  the  tender  of  security  was  made  in  the 
form  In  which  It  appears. 

[1-3]  The  evidence  as  to  the  terms  of  the 
negotiation  Is  not  of  that  clear  and  convinc- 
ing sort  required  by  the  rules  of  equity  to 
overturn  the  deliberate  deed  of  the  parties. 
Besides  this  we  have  Alex  Sweek  testifying 
one  way  and  Manley  another  on  that  particu- 
lar point.  The  burden  of  proof  rests  upon 
the  answering  defendant  to  establish  his  con- 
tention by  the  preponderance  of  the  evidence. 
Conceding  that  Alex  Sweek  and  Manley  are 
of  equal  credibility,  the  latter  Is  entitled  to 
the  presumption  that  the  private,  transaction 
In  dispute  was  fair  and  regular.  L.  O.  Lk 
i  799,  subd.  19.  This  at  least  would  leave  the 
case  between  the  parties  at  a  balance  on  the 
weight  of  testimony.  If  not  establishing  a  su- 
periority of  proof  in  favor  of  the  plaintiff. 

[4]  Moreover,  the  answering  defendant 
himself  is  at  fault,  or  at  least  negligent  In  not 
perceiving  and  comprehending  the  terms  of 
the  instrument  which  he  signed.  The  rule 
1b  thus  stated  In  Bibber  ▼.  Carvllle,  101  Me. 
59,  63  AU.  303,  115  Am.  St  Rep.  303: 

"While  a  court  of  equity  majr  decree  the  re- 
scission of  a  contract  for  a  mistake  which  is 
unilateral,  the  power  should  not  be  exercised 
against  a  party  whose  conduct  has  in  no  way 
contributed  to  or  induced  the  mistake,  and  who 
will  obtain  no  unconscionable  advantage  there- 
by. •  *  •  Ekiuity  assists  only  the  vigilant 
It  does  not  relieve  against  mistakes  which  ordi- 
nary care  would  have  prevented.  Conscience, 
good  faith,  and  reasonable  diligence  are  neces- 
sary to  call  a  court  of  equity  into  activity." 

In  the  Instant  case  the  form  of  the  mort- 
gage Is  the  defendant's  own  doing,  assisted  by 
his  brother.  The  plaintiff  had  nothing  to  do 
with  It,  either  In  person  or  by  anotlier.  He 
obtains  no  unconscionable  advantage.  On  the 
contrary,  he  waived  the  undoubted  benefit  of 
security  by  ample  attachment,  and  extended 
the  time  of  payment  at  a  reduced  rate  of  in- 
terest He  should  not  now  be  made  to  suf- 
fer on  account  of  something  with  which  he 
had  nothing  to  do  and  for  whidi  he  was  not 
to  blame.  In  Powers  v.  Powers,  46  Or.  479v 
80  Pac.  1058,  the  effort  of  the  plaintiff  was  to 
set  aside  a  deed  to  the  defendant  which  she 
claimed  was  induced  by  the  fraud  of  the  lat- 
ter as  to  its  form  and  legal  effect  Mr.  Jus- 
tice Bean  sums  up  the  case  thus: 

"The  plaintiEE  was  in  full  possession  of  her 
mental  faculties  at  the  time  the  deed  was  exe- 
cuted, and  fully  competent  to  transact  business. 
Her  testimony  in  relation  to  the  transaction  is 
uncertain  ana  indefinite,  and  is  flatly  contra- 
dicted by  the  defendant.  Out  of  all  the  contra- 
diction and  confusion,  however,  stands  the  deed, 
solemnly  executed  by  her,  conveying  the  proper- 
ty in  question  to  her  son.  From  her  own  testi- 
mony she  was  negligent  and  careless  in  signing 
it  without  reading  or  having  it  read  to  her  or 
making  some  inquiry  as  to  its  contents.  There 
Is  no  testimony  that  the  defendant  made  any 
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representations  to  her  at  the  time  as  to  the  na- 
ture or  character  of  the  instrument,  or  that  be 
attempted  or  endeavored  to  deceive  her  in  any 
way.  There  is  no  proof  that  he  caused  the  in- 
strument to  be  prepared,  or  that  it  was  prepar- 
ed at  his  suggestion." 

The  anaiogy  between  that  case  and  the 
present  is  strong  In  Its  drcnmstances  favor- 
ing the  support  of  the  Instrument  in  ques- 
tion. That  the  instrument  which  a  person  In 
the  possession  of  his  faculties  signs  without 
reading  or  reeds  carelessly  binds  blm  is  es- 
tabllshed  by  the  following  authorities :  Spitse 
T.  B.  ft  O.  B.  R.  Co.,  75  Md.  162,  23  Atl.  307, 
82  Am.  St  Rep.  378;  Hoeger  t.  Citizens' 
Street  By.  Co.,  86  Ind.  App.  662, 76  N.  E.  328 ; 
Atchison,  etc.,  By.  v.  Vanordstrand,  67  Kan. 
886,  73  Pae.  118;  McNamara  v.  Boston  Ele- 
vated By.  CO.,  197  Mass.  888,  83  N.  B.  878; 
Leddy  ▼.  Barney,  139  Ifass.  3M,  2  N.  B.  107; 
Mateer  ▼.  M.  P.  By.  Co.,  lOB  Mo.  320,  16  S. 
W.  839 ;  Mo.,  K.  ft  T.  By.  v.  Oralg,  44  Tex. 
Civ.  App.  683,  88  S.  W.  907;  Watson  v. 
Planters'  Bank,  22  La.  Ann,  14;  Eldrldge 
T.  Dexter  B.  Co..  88  Me.  191,  33  AtL  974; 
Leslie  t.  Merrld:,  99  Ind.  180;  Hawkins  v. 
Hawkins;  60  Cal.  668;  Starr  t.  Bennett,  6 
Hill  (N.  T.)  303 ;  Gibson  y.  Brown  (Tex.  Clr. 
App.)  24  S.  W.  674. 

[i]  Still  fnrtber,  the  mistake  is  not  shown 
to  have  been  mutual  between  the  parties. 
The  evidence  is  dear  that  they  did  not  un- 
derstand the  preliminary  negotiations  alike. 
Under  such  drcnmstances,  the  contract  as 
executed  must  be  allowed  to  stand  on  the 
principle  that,  when  parties  have  reduced 
their  covenants  to  writing,  it  must  be  held 
to  contain  all  the  terms,  in  the  absence  of 
fraud  or  mutuality  of  mistake.  Lewis  v. 
Lewis,  6  Or.  169 ;  Stephens  v.  Murton,  6  Or. 
193;  Epstein  v.  State  Ins.  Co.,  21  Or.  179, 
27  Pac.  1045;  Klelnsorge  v.  Rohse^  25  Or. 
61,  34  Pac.  874;  Mitchell  v.  Holman,  30  Or. 
280,  47  Paa  616;  King  v.  Holbrook,  38  Or. 
462,  64  Pac.  659;  Stein  v.  PhllUps,  47  Or. 
645,  84  Pac  793;  Bower  v.  Bowser,  49  Or. 
182,  88  Pac.  1104;  Smith  v.  Interior  Ware- 
house Co.,  61  Or.  678,  94  Paa  608,  05  Pac. 
499;  Leonard  v.  Howard,  67  Or.  203, 135  Pac. 
649;  Sayre  v.  Moir,  68  Or.  381,  137  Pac.  216; 
Coates  V.  Smith,  81  Or.  556,  160  Pac.  617. 

[8]  Finally,  the  defendants  were  offering 
the  security.  It  was  Incumbent  upon  Thad 
Sweek  to  tender  it  in  the  proper  form  as 
he  understood  it.  He  was  not  bound  to  car- 
ry out  the  tentative  agreement  which  he  says 
was  made  with  Manley  by  his  brother.  The 
way  was  open  for  him  to  offer  different,  or 
even  better,  collateral,  and  the  attorney  for 
the  plaintiff  had  the  rig^t,  under  the  discre- 
tion conferred  ux)on  him  by  his  principal,  to 
accept  as  such  the  security  offered.  By  means 
of  the  mortgage  as  tendered,  the  answering 
defendant  secured  the  release  of  the  two  lots 
in  block  136  on  behalf  of  his  sister,  thus  mak- 
ing a  material  change  to  the  disadvantage 
of  the  plaintiff.    It  would  be  inequitable  now 


to  reform  the  instrument  In  suit  unless  the 
defendants  should  do  equity  by  restoring  the 
plaintiff  to  the  position  which  be  occupied  at 
the  time  the  mortgage  was  tendered.  The 
defendant  should  not  be  allowed  to  take  ad- 
vantage of  part  of  the  transaction  and  es- 
cape from  the  remainder.  The  argument  of 
the  defendant  that  the  contested  clause  does 
not  operate  to  charge  Tbad  Sweek  with  the 
debt,  even  if  allowed  to  remain  as  part  of 
the  mortgage,  is  Ingenious,  but  not  con- 
vincing. In  our  judgment  it  binds  him,  and 
that  seems  to  have  been  his  opinion  when  he 
put  in  his  answer. 

In  brief,  the  alleged  mistake  is  not  clear- 
ly and  satisfactorily  established  by  a  pre- 
ponderance of  the  testimony.  Having  the 
matter  entirely  in  his  own  control,  the  an- 
swering defendant  was  negligent  and  Inatten- 
tive to  his  own  Interest  in  allowing  the  in- 
strument to  go  to  execution  in  its  present 
form.  Induced  by  the  securities  offered,  the 
plaintiff  materially  changed  his  position  to 
his  disadvantage  by  releasing  the  additional 
property  attached.  The  defendant  does  not 
do  equity,  nor  offer  it,  by  restoring  the  plain- 
tiff to  his  former  situation.  For  these  rea- 
sons the  decree  of  the  circuit  court  respect- 
ing the  defendant  Thad  Sweek  Is  reversed, 
and  one  here  entered  against  him,  not  only 
foreclosing  the  mortgage,  but  granting  re- 
covery from  him  personally  of  the  amount 
of  the  debt 

McBBIDE,  O.  J.,  and  BEa^SON  and  HAR- 
RIS, JJ.,  coucnr. 

(88  Or.  lai) 
WATTS  V.  SPOKANE,  P.  ft  8.  BY.  00.  et  al. 
(Supreme   Court   of   Oregon.     April   2,   1918.) 

1.  TbIAI,  «=»ie5— MonOH  FOS  NOWSTTIIN— Oow- 
SIDIBATION. 

In  considering  a  motion  for  nonsuit,  all  the 
testimony  on  the  part  of  the  plaintiff  is  regarded 
as  true,  together  with  every  intendment  and 
reasonable  inference  which  can  arise  therefrom. 

2.  Cabsiebs  ®=>347(9)  —  Passenoebs  —  Con- 

TBIBTTTOBT     NeGUOERCS    —    QDEBTZON     70B 
JUBT. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  from  defendant's  train,  whether 
plaintiff  was  negligent  Ae/d  a  question  for  the 
Jury. 

3.  Cabbeebs  «=330S(4)— Dischaboino  Passen- 
oebs—Length  OF  TIME  FOB  Stopping. 

A  passenger  is  entitled  to  a  reasonable  time 
in  which  to  leave  the  train  when  he  reaches  his 
destination,  and  if  the  train  is  started  suddenly 
while  he  is  in  the  act  of  alighting  and  he  sus- 
tains injury  thereby,  the  carrier  is  responsible 
for  the  negligence  which  produced  the  injury. 

4.  Cabbiebs  «=s>326  —  Dibchaboingi  Passen- 
oebs—Contbibutobt   NXGUGENCE. 

Contributory  negligence  in  alighting  from  a 
train  about  to  start,  or  starting,  may  depend  on 
the  mental  and  physical  capacity  of  the  passen- 
ger. 

6.  Triai,  9s»129— MiBCONDiroT  or  Attobnetb 
->Reobimin  ation. 

Where  attorneys  on  one  side  remarked  con- 
cerning the  veracity  of  an  attorney  on  the  other 
side  reference  by  the  latter  to  th%  Jewish  geneal- 
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087  of  tbo  witnesses  produced  by  the  former 
was  not  reveraible  error. 

6.  Apfkal  and  Ebrob  €=31060 (1)— Miscon- 
duct OF  Attobnets — Whkbe  Retebsiblk. 

Language  and  conduct  of  counsel  will  justify 
a  reversal  onl;  when  connected  with  some  jildi- 
cial  error  on  the  part  of  the  trial  judge. 

7.  Appeai.  and  Ebbob  €=3ll70(9)— Habmless 
Ebbob— Statute — Inbtbuctions. 

An  instruction  concerning  duty  of  carrier 
to  furnish  a  platform  or  stool  to  aid  passengers 
in  alighting,  where  the  only  material  issue  was 
as  to  whether  a  passenger  fell  off  a  moving  train 
or  jumped  off,  held  not  reversible,  in  view  of 
Const,  art.  7,  {  3,  where  it  did  not  change  the 
result. 

8.  Cabbiebs   9=3303  (8)  —  DiscHABaina   Dis- 
abled OB  Tnfibm  Pasbengebs. 

If  a  carrier  knows  of  mental  or  physical  dis- 
ability of  a  passenger,  by  appearance  or  other- 
wise, it  should  give  the  passenger  such  assist- 
ance in  alighting  as  the  known  condition  renders 
necessary. 

9i  Appeal  and  EJbbob  4=31004(1)— Review- 
Amount  or  Damages— Question  fob  Jubt. 
The  range  of  power  of  the  jury  as  to  the 
amount  of  damages  in  a  personal  injury  case  is 
very  large,  and  the  verdict  will  not  be  reviewed 
where  supported  by  the  evidence. 

10.  Cabbiebs  «=»318(9)— Injubt  to  Auoht^ 
iNGi  Pabsengkb— Liability  of  Conductob. 
Evidence  held  insufficient  to  warrant  a  find- 
ing that  a  conductor  of  a  train  was  personally 
negligent  as  to  a  passenger  injured  while  alight- 
iug. 

McCamant,  J.,  dissenting. 

Department  2.  Appeal  from  Circuit  Court, 
Columbia  County;  J.  A.  Eakin,  Judge. 

Action  by  T,  C.  Watts,  substituted  for  Jobn 
W.  Patrick,  deceased,  against  tbe  Spokane, 
Portland  ft  Seattle  Railway  Company,  a  cor- 
poration, G.  B.  Chamberlain,  and  R.  O.  Bur- 
gess. Judgment  for  plaintiff,  and  defendants 
appeal.  Affirmed  In  part,  and  reversed  In 
part. 

This  Is  a  personal  Injury  case.  The  de- 
fendants appeal  from  a  Judgment  rendered 
upon  a  verdict  The  gist  of  the  complaint  as 
to  tbe  negligence  Is  as  follows:  After  tbe 
averments  of  tbe  corporate  and  business 
character  of ,  tbe  defendant  company,  and 
tbat  C.  E.  Chamberlain  was  conductor  and 
R.  O.  Burgess  brakeman  on  tbe  train  of  tbe 
railroad  company,  the  pleading  states  tbat  on 
April  9,  1915,  plaintiff,  Jobn  W.  Patrick,  a 
man  74  years  of  age,  purchased  a  ticket  and 
was  a  passenger  on  defendant  company's 
train  from  Rainier,  Or.,  to  Goble,  Or.,  where 
tbe  train  arrived  at  8:37  p.  m.,  about  15  min- 
utes late;  tbat  In  attempting  to  make  up 
time  tbe  defendants  negligently  failed  to  al- 
low tbe  train  to  stop  at  Goble,  plalntHTs  des- 
tination, a  sufficient  length  of  time  to  permit 
him  safely  to  allgbt  therefrom,  and  careless- 
ly started  tbe  train  while  be  was  attempting 
to  leave  it;  tbat  plaintiff  was  enfeebled  In 
powers  of  locomotion,  Infirm,  and  In  a  weak- 
ened condition,  wblcb  was  obvious  and  plain- 
ly visible  from  bis  appearance  and  wblcb  Vas 
well  known  to  defendants  Chamberlain  and 
Burgess,  or  might  have  been  known  to  them 


by  the  exercise  of  ordinary  care  and  observa- 
tion; that  defendants  carelessly  and  neg^- 
gently  failed  and  neglected  to  provide  any 
platform,  step,  contrivance,  means,  or  assist- 
ance to  enable  plaintiff  safely  to  allgbt  from 
tbe  train ;  tbat  when  plaintiff  was  upon  tbe 
platform  of  tbe  car,  which  was  rendered  un- 
safe and  dangerous  by  tbe  premature  start- 
ing of  tbe  train,  defendant  Burgess  was  <m 
the  platform  of  tbe  adjoining  car  and  was  la 
a  position  to  see  tbe  condition  and  danger 
of  the  position  of  plaintiff  and  wltb  ordinary 
care  and  caution  could  have  prevented  tbe 
injury,  but  that  be  neglected  to  stop  tbe 
train  or  do  anything  to  prevent  tbe  Injury; 
tbat  when  plaintiff.  In  attempting  to  leave 
tbe  train,  bad  reached  the  steps  of  the  coacb 
upon  wblcb  be  was  riding,  on  account  of  tbe 
negligent  starting  and  running  of  tbe  train 
without  giving  him  sufficient  time  to  alight 
therefrom  (here  specifying  tbe  acts  of  negli- 
gence as  above)  be  was  forcibly  and  violently 
thrown  from  tbe  train  by  Its  motion  and 
Jarring  and  was  thereby  seriously  Injured  to 
his  damage.  By  Its  answer  tbe  defendant 
company  admits  Its  Incorporation;  tbat 
plaintiff  was  a  passenger  on  its  train  on  tbe 
date  alleged ;  and  tbat  while  alighting  there- 
from at  Goble  be  fell  and  sustained  some  In- 
juries. It  denies  tbe  otber  allegations  of  the 
complaint,  and  furtber  alleges  that  plalntUTs 
own  negligence  caused  or  contributed  to  cause 
the  accident.  The  separate  answers  of  de- 
fendants Chamberlain  and  Burgess  deny  the 
main  allegations  of  the  complaint,  and  also 
allege  contributory  negligence.  The  replies 
controverted  the  new  matter  of  tbe  answers. 

C.  A.  Hart,  of  Portland  (Carey  ft  Kerr,  of 
Portland,  on  the  brief),  for  appellant  Ry.  Co. 
G.  C.  Fulton,  of  Astoria  (Oscar  Furuset,  of 
Portland,  on  tbe  brief),  for  appellant  Cbam- 
berlain.  E.  B.  Tongue,  of  Hlllsboro  (Glen  R. 
Metsker,  of  St  Helens,  on  tbe  brief),  for  re- 
spondent 

BEAN,  J.  (after  stating  tbe  facts  as  above). 
When  plaintiff  bad  Introduced  bis  evidence 
and  rested  bis  case,  counsel  for  defendants 
moved  tbe  court  for  a  judgment  of  nonsuit 
This  motion  was  denied,  and  tbe  refusal  is 
assigned  as  error.  At  tbe  close  of  ail  tbe 
testimony  defendants'  counsel  requested  a 
directed  verdict  In  favor  of  defendants, 
which  was  disallowed,  and  sudi  ruling  la  al- 
so assigned  as  error.  These  assignments 
raise  the  same  question. 

[1]  It  la  a  well-established  rule  In  this 
state  tbat  in  tbe  consideration  of  a  motion 
for  a  nonsuit  all  tbe  testimony  on  tbe  part 
of  plaintiff  Is  to  be  regarded  as  true,  together 
with  every  Intendment  and  reasonable  Infer- 
ence wblcb  can  arise  therefrom.  Gonsldeiv 
ing  the  same  in  this  maimer.  If  a  difference 
of  opinion  may  exist  as  to  the  conclusions  of 
fact  whldi  may  be  drawn  from  the  evidence^ 
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the  case  should  be  rabmltted  to  the  ixuj  to 
pass  upon  the  Issues.  Article  7,  8  8,  Const ; 
Smltson  V.  S.  P.  OOn  87  Or.  74,  60  Pac.  907 ; 
Consor  r.  Andrew,  61  Or.  488,  123  Pac.  46; 
Domurat  t.  O.  W.  R.  &  N.  Co.,  66  Or.  135, 134 
Pac.  313 ;  Nelson  t.  St.  Helens  Timber  Co., 
66  Or.  670, 133  Pac.  1167, 135  Pac.  169;  Slgel 
V.  P.  Ry.,  L.  &  P.  Co;,  67  Or.  285,  135  Pac. 
866;  Smith  y.  Badura,  70  Or.  58,  139  Pac. 
107 ;  Isaacson  ▼.  Beaver  Ix>gglng  Co.,  78  Or. 
28,  143  Pac.  938 ;  Johnson  t.  P.  By.,  L.  A  P. 
Co.,  79  On  403,  410,  155  Pac.  375.  It  Is  the 
contention  of  counsel  for  the  defendants  Spo- 
kane, Portland  A  Seattle  Railway  Company 
and  Burgess  that,  conceding  there  was  evi- 
dence of  negligence  on  the  part  of  defendants 
In  failing  to  stop  the  train  a  sufficient  length 
of  time  for  plaintiff  to  alight  therefrom  in 
safety,  plaintiff  was  guilty  of  negligence  in 
stepping  from  a  place  of  safety  off  the  car 
when  it  was  in  motion,  and  that  such  act  on 
his  part  intervened  between  the  negligent 
failure  to  stop  the  train  a  sufficient  length  of 
time  at  the  station  and  the  Injury  of  plaln- 
tUt,  and  was  the  proximate  cause  of  the  hurt 
It  is  the  contention  of  counsel  for  plaintiff 
tliat  he  fell  or  was  thrown  off  the  car,  and 
that  he  did  not  alight  therefrom  when  it  was 
in  motion.  The  evidence  on  the  part  of  the 
plaintiff  tended  to  support  his  contention  and 
the  averments  of  the  complaint  There  was 
a  sharp  dispute  aa  to  whether  plaintiff 
jumped  or  felL  The  evidence  of  defendants 
tended  to  support  the  position  of  the  com- 
pany. The  testimony  in  the  record  tended  to 
show  that  on  the  day  of  the  occurrence  com- 
plained of  Mr.  Patrick  and  two  companions, 
William  H.  Wagner  and  John  M.  Lindsay, 
went  from  Goble,  Or.,  to  Kalama,  Wash.,  to 
celebrate  the  anniversary  of  the  surrender  of 
Lee  at  Appomattox  Courthouse.  Returning 
in  the  evening  they  boarded  the  train  at 
Rainier,  and  when  it  arrived  near  Goble  the 
brakeman  Burgess  called  that  station,  and 
just  before  the  train  came  to  a  ston  the  three 
men  raised  up  from  their  seats  in  the  smok- 
ing car,  which  were  about  two-thirds  the 
length  of  the  car  from  the  rear,  and  proceed- 
ed towards  that  end  of  the  car.  Mr.  Lindsay 
was  ahead,  and  had  not  reached  the  end  of 
the  car  when  it  stopped.  Mr.  Wagner  was 
right  behind  him.  Before  Lindsay  got  off, 
the  car  started.  Wagner  was  next,  and 
when  he  got  off  the  train  was  going  so  fkst 
it  was  difficult  for  him  to  keep  his  feet.  Mr. 
Patrick  was  behind  Wagner  and  he  stepped 
down  to  the  lower  step  of  the  car  holding 
onto  the  "grabirons."  The  train  ran  the 
length  of  a  car  or  a  car  and  a  half  when  he 
fell  off.  The  rate  of  speed  was  about  four 
miles  an  hour  when  the  train  had  gone  only  a 
few  feet.  Wagner  testified  in  substance  to 
the  facts  above  narrated,  and  that  after  he 
alighted  he  was  looking  at  Patrick  and  that 
"it  looked  like  he  fell  off."  Mr.  Lindsay  also 
testified  in  effect  as  above  stated.  The  tes- 
timony also  indicates  that  the  train  stopped 


at  Goble  10  or  12  seconds.  It  was  dark  at 
the  time.  The  brakeman  Burgess  with  a  lan- 
tern in  hia  hand  assisted  a  woman  with  a, 
baby  to  alight  from  the  front  part  of  the 
coach  next  to  the  smoker  and  two  or  three 
other  men  got  off  the  train  there.  He  then 
threw  his  stool  up  on  the  platform,  signaled 
for  the  train  to  go  ahead,  and  started  up  the 
steps  of  the  smoker,  and  as  Patrick  fell  he 
(the  brakeman)  pulled  the  bell  cord  and  the 
train  stopped.  Ernest  Archibald,  a  lad  of  18 
years,  who  with  another  boy  was  at  the  de- 
pot with  Mr.  Patrick's  son,  who  came  to  meet 
his  father,  detailed  the  occurrence  as  fol- 
lows: 

"Q.  Tell  the  jury  what  yon  saw  from  the  time 
the  train  stopped  until  this  occurred?  A.  Just 
as  the  train  was  coming  to  a  stop  I  saw  Mr. 
Lindsay  and  Mr.  Wagner  and  Mr.  Patrick  get 
up  and  start  for  the  back  end  of -the  coach,  and 
when  the  train  stopped  the  brakeman  got  off  and 
put  hia  stool  on  the  ground,  and  I  noticed  a  cou- 
ple of  women  get  off,  and  I  don't  know  whether 
there  was  anybody  else  got  off,  and  the  conduc- 
tor said,  'AH  right  here'  and  the  brakeman  said, 
'All  right  here,'  and  he  said,  'All  on  board,'  and 
he  got  up  and  threw  his  stool  up  and  the  train 
started,  and  Mr.  Lindsay  got  off  and  Mr.  Wag- 
ner got  off,  not  as  good  as  Mr.  Lindsay  did,  and 
Mr.  Patrick  was  down  there  hanging  with  his 
band  holding  on  that  rod  and  hia  hand  on  the 
side  of  the  car,  and  it  looked  like  he  was  trying 
to  get  back,  or  something,  and  the  brakeman  in 
the  meantime  was  standing  there  watching  him, 
and  just  as  I  saw  Mr.  Patrick  fall  he  jerked  the 
string." 

On  cross-examination  this  witness  said: 
"He  started  to  get  off.    He  didn't  get  off." 

The  other  two  boys  who  were  standing 
looking  at  the  train  at  the  time  testified  in 
corroboration  of  young  Archibald. 

In  January,  1916,  plaintiff  left  the  hospital 
to  attend  the  trial  and  testified  in  substance 
as  follows: 

"A.  The  15th— my  memory  is  awful  bad.  On 
the  IStb  of  the  month  I  went  to — Wagner  and 
myself  went  to  Rainier  and  when  we  were  com- 
ing back  on  the  train  we  were  on  they  threw  me 
off— I  fell  off  of  the  car;  they  threw  me  off  of 
the  car  down  and  mashed  me  np ;  that  is  about 
as  much  as  I  can  tell  you." 

[2]  Under  all  the  circumstances  It  was  a 
question  for  the  jury  whether  the  plaintiff 
acted  as  a  reasonably  prudent  and  careful 
man  would  under  the  conditions  prevailing 
at  the  time  of  the  Injury.  £Vom  the  evidence 
the  jury  evidently  believed  that  when  he  de- 
scended the  car  steps  the  plaintiff  was  ex- 
pecting that  the  train  would  be  stopped  in 
order  for  him  to  get  off  at  his  destination, 
and  while  he  was  endeavoring  to  get  back 
onto  the  platform  of  the  car  the  movement 
of  the  train  threw  him  off  to  the  ground. 

[11  A  passenger  having  reached  his  des)- 
tlnatlon  is  entitled  to  a  reasonable  time  in 
which  to  leave  the  train  that  has  transported 
him.  If  the  train  is  started  suddenly  while 
he  Is  in  the  act  of  alighting,  and  he  sustains 
injury  thereby,  the  carrier  is  responsible  for 
the  negligence  which  produced  the  injury. 
Smltson  V.  S.  P.  Co.,  87  Or.  80,  60  Pac.  907, 
and  cases  there  dted.    We  cannot  say  there 
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was  no  evidence  to  support  the  finding  of 
tbe  jury. 

During  the  cross-ezamlnatlon  of  plain- 
tiff's wltnes&es,  counsel  for  the  company 
appeared  to  recognize  that  the  evidence  pur- 
ported to  show  that  Mr.  Patrick  fell  off  tbe 
car  Instead  of  stepping  off.  In  the  cross-ex- 
amination of  the  witness  Archibald,  after 
referring  to  the  position  of  tbe  train,  tbe  de- 
fendants' counsel  Inquired:  "•  •  *  When 
Mr.  Patrick  fell  be  was  abont  150  feet  along 
tbe  trackr 

Where  there  Is  a  dispute  as  to  the  facts, 
or  If  there  is  no  dispute  as  to  the  facts,  but 
yet  there  may  reasonably  be  a  difference  of 
opinion  as  to  the  Inferences  and  conclusions 
of  fact  which  may  be  deduced  therefrom,  tbe 
question  Is  for  tbe  determination  of  the  Jury. 
Smltson  Y.  S.  P.  Co.,  37  Or.  74-77,  60  Pac.  907; 
Shobert  v.  May,  40  Or.  68, 66  Pac.  466,  65  L.  R. 
A.  810,  01  Am.  St  Bep.  453;  Hedin  v.  Rail- 
way Co.,  28  Or.  155,  160,  37  Paa  640;  SulU- 
van  V.  Wakefield,  69  Or.  401,  117  Pac.  311; 
Hartford  Ins.  Co.  v.  Central  jR  B.,  74  Or. 
144,  144  Pac.  417;  Delovage  v.  Oregon 
Creamery  Co.,  76  Or.  430,  147  Pac.  392,  149 
Paa  317.  The  court  Is  Justified  in  taking 
a  case  from  the  Jury  only  when  tbe  presump- 
tion and  evidence  of  negligence  is  overcome 
by  undisputed  testimony.  Caradnc  v.  Scha- 
.nen-BUlr  Co.,  66  Or.  310,  133  Pac.  636.  It  is 
unnecessary  for  us  to  consider  tbe  weight  of 
the  evidence.  StrlcWer  v.  P.  Ry.,  I*  &  P. 
Co.,  79  Or.  533,  144  Pac.  1193,  155  Pac.  1195; 
Waslljeff  V.  Hawley  Paper  Co.,  68  Or.  487, 
137  Pac  755;  Saxton  v.  Barber,  71  Or.  230, 
139  Paa  S34.  It  evidently  seemed  to  the 
Jury  that,  as  plaintiff  and  bis  comrade  rode 
only  between  two  stations,  but  little  atten- 
tion was  paid  to  them,  and  that  plaintiff  was 
neglected,  and  was  not  afforded  a  reasona- 
ble time  to  alight  from  the  train;  that  tbe 
brakeman,  Mr.  Burgess,  was  present,  and 
ought  to  have  seen  blm  and  assisted  him,  or 
stopped  the  train;  that  the  failure  to  do  so 
was  occasioned  by  the  lateness  of  the  train ; 
and  that  the  pla^tiff  was  not  guilty  of  any 
negligence.  Tbe  plalntifTs  station  was  called 
for  tbe  purpose  of  warning  him  to  leave  the 
train.  He  proceeded  to  the  platform  as 
it  was  bis  right  and  duty  to  do.  The  train 
was  stopped  and  the  doors  were  opened  as 
an  additional  Invitation  for  him  to  make  bis 
exit. 

[4]  The  Jury  would  not  be  compelled  to  ex- 
pect tbe  same  conduct  on  tbe  part  of  plain- 
tiff when  be  found  that  the  train  was  In  mo- 
tion that  would  be  looked  for  from  a  train- 
man accustomed  to  and  skilled  In  such  mat- 
ters. Reasonable  prudence  and  care  under 
the  circumstances  would  be  what  they  would 
naturally  require  of  plaintiff.  The  qaestion 
of  contributory  negligence  under  the  evidence 
In  this  case  was  one  for  tbe  Jury.  Sullivan 
V.  Wakefield,  supra.  What  will  constitute 
ordinary  care  on  the  part  of  the  passenger 
may  depend,  however,  on  the  mental  and 


physical  capadty  of  the  passenger  Mmfiwlf. 
An  act  which  might  be  negligent  in  a  normal 
person  may  not  be  contributory  negUgence 
In  view  of  the  passenger's  disability,  such  as 
will  defeat  bis  recovery  for  injury  where  the 
carrier  has  been  negligent  6  Cyc.  636,  b  (1). 
Contributory  negligence  is  a  question  of  law 
only  where  the  facts  are  undisputed  or  where 
only  one  inference  can  be  drawn  fr(Mn  the 
evidence.  Greenwood  v.  Eastern  Or.  Power 
Co.,  67  Or.  433,  136  Pac.  336.  The  questloa 
of  contributory  negligence  Is  always  one 
for  the  determination  of  tbe  Jury.  SnlUvan 
V,  Wakefield,  supra.  Tbe  evldmoe  does  not 
bring  tbe  case  within  the  rule  announced  in 
Armstrong  v.  P.  Ry.  Co.,  52  Or.  437,  97  Pac 
715.  It  has  been  said  by  tlils  conrt  In  the 
case  of  Wells  v.  Great  Northern  R.  R.  Co., 
59  Or.  165,  114  Pac.  92,  116  Pac.  1070,  34  L. 
R  A  (N.  S.)  818,  825,  that  the  proximate 
cause  "is  any  act  or  omission  •  •  • 
which  directly  puts  into  iteration  anottter 
agency  or  force,  or  Interposes  an  obstacle 
whereby  injury  is  Infiicted  that  would  not 
have  liappened  except  for  the  original  neg^- 
gent  act  or  omission." 

The  Jury  might  reasonably  conclude  that 
the  plaintiff  would  have  continued  on  out 
of  the  train  and  off  the  same  in  perfect  safe- 
ty except  for  its  being  started.  See  Mnnning 
V.  Portland  Ship  Building  Co.,  52  Or.  101, 
96  Pac.  646.  There  was  no  error  in  denytog 
the  motion  for  a  nonsuit  nor  In  refusing  a  di- 
rected verdict 

It  is  assigned  as  error  and  earnestly  urged 
upon  our  attention  that  the  court  erred  In 
permitting  counsel  for  plaintiff  in  bis  opening 
argument  to  tbe  Jury,  over  the  objection  and 
exceptiion  of  defendants,  to  make  certain 
statements  to  the  Jury  in  reference  to  defend- 
ants' witnesses,  in  failing  to  instruct  coun- 
sel to  desist  ftom  such  statements  and  in 
not  instructing  the  Jury  to  disregard  the 
same.  In  order  to  pass  upon  the  colloquy 
between  counsel  it  will  be  necessary  to  notice 
the  beginning  thereof. 

[C]  It  is  the  rule  that,  if  crimination  is 
granted,  recrimination  cannot  be  refused.  If 
statements  on  one  side  are  permitted,  counter 
statements  on  the  other  cannot  be  denied.  1 
Thompson  on  Trials  (2d  Ed.)  |  971;  Boyd  ▼. 
Portland  Elec.  Co.,  37  Or.  567,  62  Pac.  378, 
52  Ia  R.  A.  609.  It  might  be  prefaced  that 
there  is  a  strong  ring  to  every  word  spoken 
by  the  learned  counsel  for  defendants,  and  it 
may  be  possible  that  there  was  a  slight  sting 
in  some  of  bis  remarks.  As  we  read  the  col- 
loquy from  cold  type  It  was  initiated  at  In- 
tervals during  the  taking  of  testimony  about 
as  follows:  Two  attorneys  were  witnesses 
for  defendants.  Interrogating  one  of  them 
we  find  at  page  67  of  the  transcript  of  testi- 
mony the  following  questions  by  defendants^ 
counsel : 

"Do  yon  think  yon  can  tell  the  troth  notwith- 
standing you  are  a  lawyer?  A.  I  will  take  a 
chance  at  it,  as  well  as  my  friend  here  can  (hi- 
dicstioK).     Mr.   Metakar   (one   ot  counsel    for 
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plaintiff):   Whom  do  yon  mean  aa  your  friend, 
m«?    A,  Yes,  sir.     Mr.  lletsker:    I  take  an 

axceptlon  to  that" 

In  answer  to  the  question,  "But  you  do 
know  that  these  three  people  got  oS?"  this 
witness  injected  his  opinion  as  follows:  "I 
do  because  I  made  the  remark,  'What  a  damn 
fool  a  man  was  to  jump  off  of  a  moving 
train.' "  Counsel  for  defendants  advised  Mr. 
Metsker,  one  of  plaintUTs  counsel,  to  "get  a 
dictionary."  At  page  101  of  the  transcript 
in  the  cross-examination  of  Mr.  Burgess,  wit- 
ness for  defendants,  we  find  the  following : 

"Q.  YoQ  watch  them  do  that  aod  make  no  ob- 

J'ecUon  to  it  and  It  is  quite  customary?  A.  Tea, 
have  seen  you  do  the  same  thing,  for  instance. 
Q.  I  do  not  doubt  it  at  all;  I  can  get  on  a 
pretty  fast  train.  A.  Sappoae  yon  got  hnrt, 
what  would  you  do?  Mr.  Hart  (counsel  for  de- 
fendants): Sue  the  company.  Mr.  Metsker: 
Maybe  I  would  and  maybe  I  wonld  not — if  I  got 
a  deal  this  old  man  got,  I  certainly  would.  Mr. 
Hart:  Trust  yon.  Mr.  Metsker:  You  would 
try  to  job  me  like  you  did  the  plaintiff  in  this 
case  with  your  Jew  witnesses—" 

In  his  argument  to  the  Jury  Mr.  Metsker 
referred  to  the  genealogy  of  these  witnesses 
for  the  defendants.  Contending  that  the  evi- 
dence was  Incorrect  and  contradictory  of  the 
evidence  of  the  plalntifT,  counsel  for  defend- 
ants objected  to  this  statement  and  was  al- 
lowed an  exception  by  the  court  As  to  a 
portion  of  the  statements  objected  to  the 
court  said  that  it  was  going  beyond  the  is- 
sues and  admonished  the  counsel.  Counsel 
for  defendants  made  no  request  for  any  fur- 
ther ruling  by  the  court  or  that  the  Jury  be 
Instructed  to  disregard  the  comments  .of 
counsel  for  the  plaintiff.  The  court  asked 
counsel  for  defendants  what  he  desired  in 
the  matter  and  he  replied  he  was  satisfied 
with  the  record.  While  many  of  the  com- 
ments of  counsel  for  plaintiff  were  improp- 
er, and  should  have  been  curtailed  at  an 
early  stage,  they  were,  we  think,  In  answer 
to  a  direct  challenge  by  the  language  of 
counsel  for  the  defendants  and  by  one  of  the 
attorneys  who  was  a  wltne^ 

[•]  The  language  and  conduct  of  counsel 
fflll  Justify  a  reversal  only  when  connected 
irltb  some  Judicial  error  on  the  part  of  the 
trial  Judge.  Nelson  v.  Brown  ft  McOabe,  81 
Or.  472,  159  Pac.  1163;  State  v.  Anderson, 
10  Or.  448;  Boyd  v.  Portland  Gen.  Elea  Co., 
supra;  State  v.  Blodgett,  60  Or.  329,  344,  92 
Pac.  820;  State  v.  Young,  52  Or.  227,  234,  96 
Pac.  1067,  18  L.  R.  A.  (N.  S.)  688,  132  Am.  St. 
Rep.  689;  Madden  v.  Condon  National  Bank, 
76  Or.  363,  367,  149  Pac  80.  In  the  case  of 
Boyd  V.  Portland  Gen.  Blec.  Co.,  supra,  the 
court  stated : 

"It  has  been  repeatedly  held  by  this  court  that 
error  must  be  predicated  upon  some  decision  of 
the  trial  court,  and  therefore,  as  a  general  rule, 
an  objection  to  statements  made  by  counsel  dur- 
ing the  argument  presents  no  ground  for  review 
in  the  appellate  court  unless  the  trial  court  was 
requested  to  rule  thereon,  and  did  so  adversely 
to  the  complaining  party." 

In  State  v.  Anderson,  supra,  we  find : 
*^mproper  comments  of  counsel,  either  In  a 
( tvil  or  criminal  caae^  will  net  of  themselves  twh ' 


tity  a  Nveraal  of  judgment,  under  onr  nstem. 
They  must  be  connected  upon  the  record  with 
error  of  the  court  to  produce  such  a  result. 

•  •    •  •» 

In  State  v.  Abrams,  11  Or.  172.  8  Pac  827, 
we  find  the  following  language: 
"We   have   announced   this   principle   before, 

*  *  *  and  we  now  lay  it  down  as  a  rule  to 
which' there  can  be  no  exceptions,  that  no  ob- 
jection to  proceedings  in  the  coaPt  below  can  be 
heard  in  this  court  which  is  not  based  on  alleged 
error  in  judicial  action  on  the  part  ot  the  lower 
court" 

See,  also,  State  t.  Lem  Woon,  57  Or.  494, 
107  Pac  974,  112  Pac  427;  Watson  v.  S.  Or. 
Co.,  39  Or.  481,  65  Pac  985.  To  justify  re- 
versal for  misconduct  of  the  counsel  It  must 
appear  from  the  Issues  and  from  the  state 
of  the  evidence  that  Injury  to  the  rights  of 
the  opposite  party  resulted.  State  v.  Morse, 
35  Or.  463,  67  Pac  631;  State  v.  Blrchard, 
35  Or.  484,  60  Pac  468;  State  v.  MlmB,  36 
Or.  315,  61  Pac  888;  State  v.  McDanlel,  39 
Or.  161,  65  Pac  520.  We  have  too  much  con- 
fidence in  the  Intelligence  of  a  Jury  to  believe 
that  such  a  word  war  between  counsel  had 
any  effect  upon  the  result  of  their  delibera- 
tions. Consumption  of  time  is  as. much  to  be 
deplored  as  anything  perhaps.  Whether  one 
of  plaintiff's  counsel  struck  back  harder  than 
the  first  verbal  assault  warranted  is  not  re- 
quired to  be  determined.  The  colloquy  was  In 
no  way  sanctioned  by  the  trial  court,  and 
we  find  no  ground  tor  reversal  on  account 
thereo£ 

[7]  At  the  time  of  the  accident  the  train  In 
question  came  to  a  halt  so  that  the  passen- 
gers would  alight  a  little  west  of  the  front 
of  the  station.  At  this  place  there  was 
planking  between  the  rails  about  even  there- 
with, but  no  raised  platform.  It  does  not 
appear  from  the  record  what  the  elevation 
of  the  platform  .immediately  In  front  of  the 
depot  was.  It  will  be  remembered  that.  In- 
ter alia,  a  failure  of  defendants  to  furnish 
a  platform  or  stool  to  enable  plaintiff  to 
alight  safely  was  alleged.  The  stool  used  by 
the  brakeman  for  the  assistance  of  the  wo- 
man in  descending  from  the  car  was  men- 
tioned prominently  In  the  testimony,  but  no 
stool  was  ohered  for  plaintiff's  use.  Under 
these  circumstances  the  court  charged  the 
Jury  as  follows: 

"I  instruct  you  that  If  you  find  that  It  was 
necessary  and  proper  for  the  defendant  railway 
company  to  have  furnished  a  stool  or  step  or 
platform  for  the  plaintiff  to  have  alighted  from 
its  train  with  safety,  then  it  was  the  duty  of  this 
company  to  have  furnished  such  appliance,  and 
it  was  its  duty  further  to  see  that  the  same  was 
properly  and  safely  placed;  and  if  yoo  find  from 
the  evidence  that  plaintiff  was  iidnred,  as  al- 
leged, and  yoo  further  find  that,  the  defendant 
railway  company  failed  and  neglected  to  furnish 
such  stool  or  platform,  and  that  such  neglect 
and  failure  was  the  proximate  cause  of  the  in- 
jury, and  that  plaintiff  was  not  guilty  of  negli- 
gence on  his  part  which  contributed  to  such  in- 
jury, then  the  said  defendants  would  be  liable 
for  the  injuries,  and  your  verdict  ahonid  be  for 
the  plahitiff." 

Defendants'  cofubsel  saved  an  exertion  to 
this  part  of  the  charge  and  contend  that  ttM 
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lack  of  the  nae  of  the  stuping  box  obvloaaly 
had  DO  connection  with  the  accident  and  that 
the  giving  of  such  Instrnctlon  was  reTersible 
error.  It  la  quite  likely  that  if  the  trial 
court  had  had  an  opportunity  to  jrevlew  and 
analyze  all  the  testimony  the  charge  in  this 
respect  would  have  been  different,  and  it 
seems  that  the  matter  of  the  use  of  the  stool 
was  remote.  After  a  careful  reading  of  aU 
the  evidence  which  is  contained  in  the  rec- 
ord, we  are  forced  to  the  conclusion  that 
the  instruction,  although  it  be  inapplicable, 
did  not  change  the  result  of  the  case  and 
was  not  reversible  error.  Under  the  man- 
date of  our  Constitution  (article  7,  i  8)  the 
verdict  should  not  be  disturbed. 

[I]  The  following  part  of  the  charge  la 
criticized: 

"If  the  defendant  Burgess  knew  or  oonld 
have  known  by  the  exercise  of  reasonable  care 
that  the  plaintiff  was  in  such  dangerous  situa- 
tion, considering  his  age,  experience  and  under- 
standing that  then  it  was  their  duty  to  slow 
Up  the  train  sufficiently  to  permit  the  plaintiff  to 
leave  the  same  in  safety,  if  the  same  were  in 
motion,  and  if  the  train  had  not  been  started, 
not  to  start  the  train  until  the  plaintiff  had 
gotten  to  a  place  of  safety." 

The  rule  with  respect  to  the  duty  owing 
persons  of  advanced  age  or  under  disability 
la  that  they  should  be  given  such  assistance 
as  their  appearance  reasonably  indicates  is 
necessary;  and  the  train  employ^  is  bound 
to  consider  only  such  facts  with  respect  to 
the  passenger's  tondition  as  are  within  bis 
knowledge,  or  are  made  known  to  liim 
through  the  passenger's  appearance,  or  other- 
wise. 2  Shearman  &  Redfleld  on  Negligence 
(5th  Ed.)  I  510.  The  instruction  obviously 
related  to  the  apparent  familiarity  and  abili- 
ty of  the  plaintiff  in  connection  with  his  po- 
sition on  the  car  when  he  found  it  suddenly 
put  in  motion,  and  we  see  no  reason  for  the 
same  to  t>e  misunderstood  by  the  Jury. 
There  was  no  error  in  giving  it 

A  consideration  of  the  entire  charge  of 
the  court  to  the  jury  convinces  us  that  the 
Issues  were  plainly  and  fairly  submitted 
to  It. 

[1]  The  main  question  In  this  case  is  one 
of  fact  which  the  Jury  under  its  prerogative 
has  passed  upon.  The  amount  of  damages  that 
should  be  awarded  when  the  liability  has 
been  established  is  especially  for  its. deter- 
mination. The  range  of  its  power,  within 
the  limits  Imposed  by  the  evidence,  is  very 
large.  We  cannot  review  the  testimony  for 
the  purpose  of  substituting  our  judgment 
for  the  decision  of  the  jury  upon  this  Issue 
of  fact  as  to  the  damages  to  be  aUowed.  We 
cannot  by  any  means  say  there  was  no  evi- 
dence to  support  the  finding  of-  the  Jury  in 
this  respect. 

[IS]  The  evidence  of  plaintiff  shows  that 
defendant  Chamberlain  was  not  present 
when  the  accident  happened,  and  did  not 
know  when  the  train  started  that  plaintiff 
was  not  off  the  train  in  safety.    We  find  no 


evidence  tending  to  show  that  It  was  tbe 
duty  of  defendant  Chamberlain  to  be  at  tbe 
car  where  the  plaintiff  and  other  passengen 
were  to  alight  or  to  assist  the  plaintiff  to 
make  bis  exit,  or  that  the  conductor  was 
responsible  for  tbe  acts  of  tbe  brakeman  Mr. 
Burgess.  He  appeared  to  be  there  for  tbe 
purpose  of  assisting  the  passengers,  and  be 
testified  that  it  was  his  duty  to  discbarge 
and  receive  passengers  at  the  stations  and 
to  see  that  they  got  off  the  train.  There  was 
no  contradiction  of  such  evidence.  It  appears 
that  at  the  time  defendant  Chamberlain  was 
near  where  the  baggage  was  being  discharg- 
ed at  the  station  mentioned  attending  to  bis 
duties.  In  fact,  but  little,  if  any,  attention 
was  paid  to  the  responsibility  of  this  defend- 
ant during  the  trial.  We  find  no  evidence  to 
support  the  verdict  against  the  defendant 
Chamberlain. 

The  judgment  against  him  Should  be  re- 
versed, and  it  is  so  ordered.  With  this  ex- 
ception, we  find  no  reversible  error  in  tbe 
record,  and  the  judgment  of  tbe  lower  conrt 
in  other  respects  is  affirmed. 

McBRIDE:,  a  J.,  and  HABRIS,  J.,  eon- 
cur.    McOAMAMT,  J.,  diss«it8. 

a*  ArU.  4l») 
ARIZONA  EASTERN  R.  00.  T.  Sl^ATB. 
(No.  1654.) 

(Supreme  Cotirt  of  Arisona.    Bfareh  8(X  10180 

1.  CONBTITDTIONAL  LaW  «=»15— VaUDITT  OF 

■Statutes— Construction  or  CoNsnTUTioii. 

It  will  be  presumed  that  no  clause  of  the 

Constitution  is  without  effect,  and  the  oonatito- 

tionality  of  a  statute  will  be  determined  in  the 

light  of  the  whole  Constitution. 

2.  Railroaos  9=9231— VALinrrr  of  Statutss 
—Corporation  Commission. 

Under  Const  art  16,  U  2,  3,  10,  the  ex- 
clusive power  of  control  over  railroads,  particu- 
larly police  power,  is  not  given  to  the  Corpora- 
tion Commission,  and  the  Legislature  had  pow- 
er to  pass  Civ.  Code  1»13,  pars.  2166,  2168, 
prohibiting  and  providing  a  penalty  for  railways 
running  trains  of.  more  than  70  cars. 

Appeal  frcHu  Superior  Court,  Maricopa 
County;  R.  O.  Stanford,  Judge. 

Action  for  penalty  by  tbe  State  of  Ari- 
zona against  the  Arizona  Eastern  Railroad 
Company,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

O.  P.  Bullard,  of  Pbcenix,  and  B.  &  Ives, 
of  Tucson,  for  appellant  Wiley  E.  Jones, 
Atty.  Gen.,  and  R.  W.  Kramer  and  George 
W.  Harben,  Asst  Atty.  Gen.,  for  the  State. 

FRANKLIN,  a  J.  [11  The  Revised  Stat- 
utes of  Arizona  (Civ.  Code)  1913,  provide  as 
follows: 

"Par.  2166.  It  shall  be  unlawful  for  any  per- 
son, firm,  company  or  corporation,  op«ratiiig 
any  railroad  in  tbe  state  of  Arizona,  to  run,  or 
permit  to  be  run,  over  his,  their,  or  its  line  or 
road,  or  any  portion  thereof,  any  train  consist- 
ing of  more  than  seventy  freight,  or  other  cars, 
exclusive  of  caboose." 
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"Par.  2168.  Any  perMn,  firm,  aaaocUtioii, 
company,  or  corporation,  operating  any  rail- 
road in  liie  state  of  Arisona,  who  ahall  willf nlly 
violate  any  of  the  provisionB  of  this  act,  ■haU 
'be  liable  to  the  state  of  Arisona  for  a  penalty 
of  not  less  than  one  hundred  dollars,  nor  more 
than  one  thousand  dollars,  for  each  offense; 
and  such  penalty  shall  be  recovered,  and  suits 
therefor  brought  by  the  Attorney  General,  or 
under  his  direction,  in  the  name  of  the  state  of 
Arizona,  in  any  county  through  which  such 
railway  may  be  run  or  operated,  provided,  how- 
ever, that  this  act  shall  not  apply  is  cases  of 
engine  failures  between  terminals." 

The  Attorney  General  brought  a  suit  In 
the  name  of  the  state  ot  Arizona  against  the 
railroad  company  to  recover  a  penalty  under 
the  statute.  The  complaint,  in  substance, 
charged  the  railroad  company  with  willfully 
operating  a  train  between  certain  terminals 
cmisisilng  of  more  than  70  freight  cars  ex- 
clusive of  the  caboose,  which  act  in  operating 
said  train  of  cars  waa  not  the  result  of  an 
oiglne  failure  or.  failures  between  termi- 
nals. The  state  had  the  judgment  as  prayed, 
from  which  the  railroad  company  appeals. 
Paragraph  2166,  supra.  Is  not  criticized  as  an 
Improper  subject  for  legislative  action,  but 
the  want  of  power  in  the  Legislature  to  en- 
act the  law  is  asserted  as  the  defense  of  ap- 
pellant to  the  suit ;  the  contention  being  that 
imder  section  S  of  article  15  of  the  Constl- 
tutl<Mi  'the  exercise  of  such,  governmental 
power  vests  In  the  Corporation  Ck>mmi8slon 
to  the  exclusion  of  any  other  agency  of  gov- 
ernment. 

In  the  case  ot  State  v.  Tucson  Gas  &  Elec- 
tric Company,  15  Ariz.  291,  138  Pac  781,  this 
court  had  occasion  to  consider  this  provision 
of  the  Constitution  with  reference  to  the 
power  to  fix  and  prescribe  just  and  reason- 
able classifications  to  be  used  and  just  and 
reasonable  rates  and  charges  to  be  made  and 
collected  by  public  service  corporations  with- 
in the  state  for  services  rendered  therein. 
It  was  there  determined  that  such  power  was 
by  the  Instrument  vested  exclusively  In  the 
Corporation  Commission,  but  It  Is  obvious 
that  such  a  determination  may  not  be  a 
guide  to  the  solution  of  the  question  pre- 
sented in  this  record,  and,  in  resting  the  ar- 
gument upon  the  mere  citation  of  tnat  case, 
the  appellant  throws  no  light  upon  other 
provisions  of  the  Constitution  that  must  be 
determinative  of  the  matter  now  before  us. 
If  It  can  be  prevented,  no  clause,  sentence, 
or  word  in  the  Constitution  shall  be  super- 
fluous, void,  or  insignificant ;  It  being  the  duty 
of  this  court  as  an  expositor  to  make  a  con- 
struction of  all  parts  of  the  Constitution  to- 
gether, and  not  of  one  part  only.  It  was  ob- 
served by  the  great  Chief  Justice,  In  Mar- 
bury  V.  Madison,  1  Cranch,  137,  2  L.  iiA.  60, 
that  It  cannot  be  presumed  that  any  clause 
In  the  Constitution  Is  without  effect,  and  a 
construction  which  would  lead  to  sudi  re- 
sult Is  Inadmissible,  unless  the  language  of 
the  Constitution  renders  It  Imperative. 

The  appellant,  Arizona  Eastern  Bailroad 
Company,  la  a  corpontlOD  for  fba  trana- 


portatlon  of  persona  and  property  for  profit 
It  Is  a  railway  heretofore  constructed  In  thla 
statei  Section  10  of  article  15  of  the  Con- 
stitution provides: 

"Railways  heretofore  constructed,  or  that  may 
hereafter  be  constructed,  in  this  state,  are  here- 
by declared  public  highways,  and  all  railroad, 
car,  express,  electric,  transmission,  telegraph, 
telephone,  or  pipe  line  corporations,  for  the 
transportation  of  persons,  or  of  electricity,  mes- 
sages, water,  oil,  or  other  property  for  profit, 
are  declared  to  be  common  earners  and  subject 
to  control  by  law." 

It  Is  seen  that  the  appellant  comes  within 
the  declaration  of  this  section.  Any  one  who 
contends  that  this  provision  is  not  to  have 
Its  full  measure  of  application  must  have  a 
case  that  comes  within  some  other^  section 
which  cuts  it  down,  or  else  that  the  section 
Itself  Is  so  repugnant  to  the  general  purview 
of  the  Constitution  that  It  can  be  given  no 
rational  meaning.  In  section  10,  supra,  no 
concealment  of  the  meaning  may  jwssibly  oc- 
cur by  reason  of  the  language  there  employ- 
ed. It  is  plain  and  unambiguous.  Not  a 
dubious  word  appears.  The  general  Intent 
and  meaning  of  the  section  stands  out  In 
bold  relief.  A  railway  as  a  public  highway 
and  a  railroad  corporation  within  the  enu- 
meration of  corporations  classed  as  common 
carriers  Is  subject  to  control  by  law.  If 
there  be  a  prohibition  or  limitation,  then,  up- 
on the  exercise  of  this  control,  we  must  find 
the  particular  clause  which  subjects  It  to 
a  limitation  or  qualification.  We  have  In 
this  section  a  general  intention  expressed  In 
the  Instrument,  but  If  in  any  other  parts  we 
find  a  particular  Intention  expressed  which 
is  Incompatible  with  this  general  Intention, 
the  particular  Intention  Is  to  l>e  considered 
in  the  nature  of  an  exception.  The  particu- 
lar Intent  Incompatible  with  the  general  In- 
tent will  be  treated  as  an  exception;  .the 
general  Intent  being  restrained  to  that  extent 
only  as  may  be  imperatively  necessary  to  the 
fitness  of  the  matter  contained  in  the  excep- 
tion. 

In  the  Tucson  Gas  &  Electric  Company 
Case,  we  found  a  particular  Intent  In  the  mat- 
ter of  prescribing  classifications,  rates,  and 
charges  to  be  made  and  collected  by  pufoUc 
service'  corporations  contained  In  section  3 
which  was  Incompatible  with  the  general  In- 
tent found  In  section  10;  that  the  authority 
of  the  Corporation  Commission  to  prescribe 
classifications,  rates,  and  charges  under  said 
section  is  exclusive.  Construing  the  various 
sections  of  article  15  of  the  Constitution  to- 
gether, and  looking  at  the  language  employ- 
ed with  a  regard  to  the  general  purview  ot 
the  instrument,  no  other  construction  is  pos- 
sible If  Its  several  provisions  are  to  be  har- 
monized and  made  into  a  workable  Instru- 
mentality. But  It  by  no  means  follows  that 
such  an  Interpretation  calls  for  an  expres- 
sion that  the  people  have  surrendered  all 
governmental  power  over  all  corporations  as 
they  are  classified  either  as  public  service 
coiporatbnu,    oommoa   carriers,    or   public 
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blghways.  Tet,  If  the  view  pressed  upon  this 
court  by  the  appellant  la  to  prevail.  It  nat- 
urally follows  that  the  extent  and  elasticity 
of  the  power  conferred  upon  the  Ciorporatlon 
Commission  In  section  3  Is  subrerslre  of  all 
legislative  control  whatsoever,  and  this  re- 
gardless of  other  provisions  to  be  found  in 
the  Constltntlon  bearing  upon  the  matter; 
that,  by  construction,  section  10  Is  so  much 
Dead  Sea  fruit  turning  to  ashes  upon  the 
lips.  It  Is  perfectly  clear  that  no  such  mean- 
ing can  be  de&uced  from  article  15  If  It  be 
articulated  and  a  general  purview  of  Its 
provisions  obtained.  It  will  be  observed  by 
section  2  that  corporations  are  classified  as 
public  service  corporations: 

"Sec.  2.  All  corporations  other  than  munid- 
pal  engaged  In  carrying  persons  or  property 
tor  hire;  or  in  famishing  gas,  oil,  or  electricity 
for  light,  fuel  or  power;  or  in  furnishing  water 
for  irrigation,  fire  protection,  or  other  public 
purposes;  or  in  furnishing,  tor  profit,  hot  or 
cold  air  or  steam  for  heating  or  cooling  pur- 
poses; or  in  transmitting  messages  or  furnishing 
public  telegraph  or  telephone  service,  and  all 
corporations  other  than  municipal,  operating 
as  common  carriers,  shall  be  deemed  public  serv- 
ice corporations." 

In  section  3  follows  an  enumeration  of  the 
powers  and  duties  of  the  Corporation  Com- 
mission with  reference  to  this  class  of  cor- 
I>oratlons.  In  section  10,  railways  are  de- 
clared to  be  public  highways,  and  after  this 
declaration  follows  an  enumeration  of  cer- 
tain corporations — a  railroad  corporation  be- 
ing Included — which  are  declared  to  be  com- 
mon carriers  and  subject  to  control  by  law. 

Compared  with  section  2,  In  section  10  dif- 
ferent words  are  used.  There  Is  a  different 
nomenclature  used  In  placing  these  corpora- 
tions In  the  different  classes.  The  natural 
presumption  would  be  that  the  difference  In 
language  and  In  nomenclature  was  Intended 
to  express  different  Ideas;  each  class  to  be 
governed  by  a  separate  purpose  and  to  pro- 
mote a  particular  object  In  view.  The 
change  of  the  form  of  expression  In  the  two 
sections.  In  view  of  the  entire  enactment  In 
which  they  occur,  can  Indicate  nothing  else 
than  a  purpose  to  differentiate  or  cliange 
the  meaning  of  the  two  sections.  It  Is  rea- 
sonably apparent  from  a  consideration  of 
the  language  of  sections  2  and  3  that  the 
Idea  there  prevailing  Is  the  public  service 
corporation,  with  those  functions  of  the  cor- 
poration uppermost  which  are  called  Into  ac- 
tivity and  pertinent  to  its  contact  with  the 
public.  In  short,  the  transaction  of  Its  busi- 
ness with  the  public. 

"Sec  3.  The  Corporation  Commission  shall 
have  full  power  to,  and  shall  prescribe  just  and 
reasonable  classifications  to  be  used,  and  just  and 
reasonable  rates  and  charges  to  be  made  and 
collected,  by  public  service  corporations  within 
the  state  for  service  rendered  therein,  and  make 
reasonable  rufes,  reffulations,  and  orders,  hy 
which  such  corporationa  thaU  he  governed  4n 
the  trantaotion  of  buiineat  within  the.  state, 
and  may  prescribe  the  forms  of  contracts  and 
the  systems  of  keeping  accounts  to  be  used  by 
such  corporations  in  transacting  such  basiness, 
and  mahe  a»d  enforoe  reatonabUt  rulei,  rtf»- 


lation*,  and  ordert  for  the  eonvenienoe,  eon- 
fort,  and  safety,  and  the  preservation  of  the 
health  of  the  etnployit  and  patrons  of  tuch  oor- 
poration.    •    •    • "    (Italics  ours.) 

The  language  of  the  fore  part  of  this  sec- 
tion Is  mandatory  and  compelling.  The  aft- 
er part  is  permissive  and  discretionary.  Tto 
prescribe  classifications,  rates,  and  charges 
of  public  service  corporations  Is  the  duty, 
and  the  occlusive  duty,  of  the  Corporation 
Commission.  Following  this  expression  of 
duty  Is  the  sentence  "and  make  reasonable 
rules,  regulations  and  orders  by  which  such 
corporations  shall  be  governed  in  the  trans- 
action of  business  within  the  state."  If  a 
man  cannot  be  known  from  himself,  we  speak 
in  the  popular  phrase,  then  he  may  be  Imown 
from  his  associates.  So  with  a  word  or  sen- 
tence in  the  Constitution  or  statute;  the 
meaning  of  such  a  word  or  phrase,  if  it  be 
doubtful,  may  be  ascertained  by  reference  to 
the  meaning  of  words  or  phrases  associated 
with  it.  If  such  happen  to  be  dubious,  the 
meaning  may  be  established  by  the  context, 
or  by  comparing  them  with  other  words  or 
sentences  In  the  same  instrument.  The  rules 
of  Interpretation  furnish  some  fixed  standard 
by  which  to  measure  these  things,  to  meas- 
ure power  and  to  limit  prohibition. 

It  Is  noted  in  the  first  part  of  section  S 
that  the  full  power  given  to  the  Corporation 
Commission  to  make  reasonat>le  rules,  regu- 
lations, and  orders  by  which  public  servioe 
corporations  shall  be  governed  In  the  trans- 
action of  business  within  the  state  Is  a  grant 
In  general  terms,  and  Is  associated  with  and 
directly  follows  the  full  power  to  prescribe 
classifications,  rates,  and  charges,  which  Is  a 
specific  power  granted  In  particular  terms 
and  directly  related  to  the  subject  matter  of 
the  transaction  of  Its  business  by  a  public 
service  corporation.  Whether,  If  there  be 
doubt  as  to  the  extent  of  the  power  thereby 
granted  In  general  terms,  such  doubt  may  be 
reasonably  resolved  by  considering  the  two 
grants  of  power  together,  one  specific  and  the 
other  general,  under  the  maxim  nosdtor  a 
soclis,  or  within  the  rule  governing  the  con- 
struction of  statutes  that  general  terms  fol- 
lowing particular  ones  must  be  tied  to  and 
made  only  to  apply  to  such  things  as  are 
ejusdem  generis  with  those  comprehended  In 
the  specifications.  Is  a  matter  yet  subject  to 
conjecture.  The  case  at  bar  requires  no  solu- 
tion of  the  question  whether  this  grant  of 
general  power  covers  more  or  less  ground 
than  Is  reasonably  necessary  and  proi>er  to 
effectuate  the  objects  of,  and  give  full  effect 
and  vitality  to,  the  grant  of  specific  power. 
We  merely  glance  in  at  the  door,  because  the 
facts  of  this  case  require  no  critical  survey 
of  the  contents  of  the  room.  But  we  are 
clearly  of  the  opinion  that  the  general  pow- 
ers granted  Imperatively  la  the  first  part  of 
section  3  have  not  the  same  meaning  and 
purpose  which  is  contained  In  the  permissive 
power  granted  to  the  Corporation  Conunis- 
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slon  to  make  and  enforce  reasonable  rules, 
regulations,  and  orders  for  .the  convenience, 
comfort,  and  safety,  and  the  preservation  of 
the  health  of  the  employes  and  patrons  of 
public  service  corporations,  which  grant  of 
power  Is  contained  in  the  last  part  of  the 
section.  That  these  two  grants  of  power  not 
only  admit  of  but  demand  two  separate 
■ensea  If,  by  construction,  the  first  general 
grant  Is  made  to  cover  all  power  whatsoever, 
and  be  exclusive  of  any  other  agency,  then 
the  specific  exclusive  power  to  prescribe 
classifications,  rates,  and  charges  Is  superflu- 
ous, as  is  also  the  permissive  authority  given 
to  make  and  enforce  reasonable  rules,  regu- 
lations, and  orders  for  the  convenience,  com- 
fort, and  safety,  and  the  preservation  of  the 
health  of  the  employes  and  patrons  of  the 
public  service  oorporationa  It  must  like- 
wise follow  as  a  natural  sequence  that  sec- 
tion 10  of  article  16  of  the  Constitution  is  al- 
so a  superfluity ;  that  the  words  designating 
railways  as  public  highways,  and  railroad 
corporations  as  common  carriers,  and  sub- 
jecting them  to  the  control  of  the  law,  are 
the  mere  skins  of  thought  with  no  body  or 
meaning  whatsoever :  that  the  entire  section 
la  an  exotic  incumbering  the  ground  of  the 
Constitution,  and  not  a  plant  Indigenous  to  its 
soil.  We  are  not  called  upon,  nor  is  this  court 
permitted,  to  involve  its  provisions  with  an 
Incongruity  which  must  result  in  so  manifest 
an  absurdity.  By  comparing  the  command- 
ing words  employed  In  the  first  part  of  sec- 
tion 8  with  the  permissive  words  found  in 
the  last  part  thereof,  and  measuring  them  by 
the  extent  of  power  reserved  In  section  10  to 
the  legislative  branch  of  the  government,  we 
are  thus  afforded  opportune  and  helpful  in- 
dication that  the  grant  of  power  contained  in 
the  first  part  of  section  8  is  not  to  be  applied 
without  some  limitation.  It  is  perfectly  dear 
that  neither  by  direct  language,  nor  by  any 
necessary  implication,  from  the  i>owers  grant- 
ed to  the  Corporation  Commission  in  section 
3,  is  the  police  power  in  this  state  over  a 
railway  as  a  public  highway,  or  over  a  rail- 
road corporation  as  common  carrier,  vested 
exclusively  In  the  Corporation  Commission. 
It  Is  equally  clear  that  this  power  of  the 
state  over  a  railway  as  a  public  highway, 
and  over  a  railroad  corporation  as  a  common 
carrier,  may,  by  a  plain  mandate,  and  in  the 
emphatic  language  of  the  Constitution,  be 
exercised  by  the  lawmaking  department  of 
the  government  This  Is  the  extent  of  the 
matter  that  must  now  be  determined. 

That  the  statute,  in  this  case  attacked  for 
want  of  power  In  the  Legislature  to  enact  it, 
has  a  substantial  relation  to  an  object  as  to 
which  the  state  is  competent  to  legislate  un- 
der its  police  power  Is  not  questioned,  and 
the  exercise  of  that  power  by  the  Legisla- 
ture, being  nowhere  denied  In  the  Constitu- 
tion, but  expressly  sanctioned  and  reserved 
by  the  instrument  to  the  legislative  depart- 
ment, it  folloiira  that  the  Jud^ent  of  the  su- 


perior oonrt  must  be  affirmed.    It  la  so  or- 
dered. 

ROSS,  X.  conciira. 

CUNNINGHAM,  J.  (concurring  specially). 
Paragraph  2166,  Revised  Statutes  of  Arizona 
(Cir.  Code)  1913,  attacked  In  this  appeal  on 
the  grounds  of  constitutional  invalidity  ow- 
ing to  a  lack  of  power  in  the  Legislature  to 
enact,  is  In  effect,  if  valid,  a  restriction  upon 
the  charter  rights  granted  the  appellant  by 
the  general  law  of  its  organization.  Subdi- 
visions (12)  and  (14)  of  paragraph  2151  of 
chapter  4,  title  9,  of  the  Revised  Statutes  of 
Arizona  (Civ.  Code)  1913,  grant  to  railroad 
corporations  organized  thereunder  power: 

(12)  "To  establish,  execute  and  enforce  all 
useful  and  proper  rules  and  regulations  for  the 
management  of  th^r  trains  and  business,  and 
to  secure  the  comfort,  safety  and  good  behavior 
of  their  passengers,  employes  and  agents;"  and 
(14)  "such  corporations  shall  have  such  further 
powers  as  may  be  necessary  to  enable  them  to 
exercise  and  enjoy,  fully  and  completely,  the 
powers  granted  by  this  title,  and  generally  all 
such  powers  as  are  usually  conferred  upon,  re- 
quired and  exercised  by  railroad  compaides." 

Paragraph  2160,  Id.: 

"  •  •  •  And  generally  for  the  pnrpose  of 
constructing  and  maintaining  and  operating 
said  railroad  *  *  •  and  carrying  on  their 
business,  said  corporations  shall  have  and  pos- 
sess all  the  rights,  powers,  and  privileges  which 
are  enjoyed  by  natural  persons.' 

The  matter  of  the  number  of  cars  making 
up  a  train  moved  over  a  railroad  \a  a  matter 
pertaining  to  the  operation  of  trains,  and 
principally  concerns  the  corporatloni  and  its 
employes.  The  public  interests  are  only  re- 
motely affected  by  the  length  of  the  trains 
moved.  A  natural  person  operating  a  rail- 
road would  certainly  have  the  right,  power, 
and  privilege,  unless  restricted  by  law,  to  or- 
der made  up  a  train  consisting  of  any  number 
of  cars,  and  require  such  train  to  be  moved 
over  his  railroad  to  the  desired  destination. 

No  pretense  is  made  that  the  Corporation 
Commission  Is  granted  power  under  section  3 
of  article  15  of  the  Constitution  to  make 
rules,  regulations,  and  orders  which  have  the 
effect  of  altering,  amending,  or  repealing  the 
charter  rights  or  powers  of  public  service 
corporations.  Section  2,  article  14,  State 
Constitution,  reserves  to  the  legislative  power 
of  the  state  the  exclusive  right  to  interfere 
with  the  charter  powers  of  corporations  form- 
ed under  general  law,  as  follows: 

"  ♦  *  *  Laws  relating  to  corporations  may 
be  altered,  amended,  or  repealed  at  any  time, 
and  aU  corporations  doing  business  In  the  state 
may,  as  to  sach  business,  be  regulated,  limited, 
and  restrained  by  law." 

Hence  the  charter  rights  of  railroad  cor- 
porations organized  under  the  provisions  of 
chapter  4  of  title  9,  Revised  Statutes  of  Ari- 
zona 1913,  to  move  trains  composed  of  any 
number  of  cars,  was  subject  to  regulation, 
limitation,  or  restraint  by  law.  The  ageiicy 
prescribing  the  "law"  providing  the  regula- 
ttoo,  limitation,  or  restraint  to  which  the  gea- 
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eral  Incorporating  laws  are  subject,  of  whldi 
tbe  corporation  had  notice  at  tbe  time  of  Its 
organization.  Is  definitely  ascertained  by  ref- 
erence to  secticMi  14  of  article  14,  State  Con- 
stltntlon,  reading  as  follows: 

"This  article  shall  not  be  construed  to  deny 
tlie  right  of  tbe  legislative  power  to  impose  oth- 
er conditions  upon  corporauone  than  those  here- 
in contained." 

Section  1,  article  4,  State  C(mstltution,  ex- 
pressly confines  the  exerdse  of  the  legislative 
power  of  government  to  a  Legislature,  with 
a  reserved  power  in  tbe  people  to  propose 
laws  and  amendments  to  the  Constitution  and 
to  enact  or  reject  such  laws  and  amendments 
at  the  polls,  independently  of  the  Legislature. 
Hence  the  power  of  the  Legislature  to  enact 
paragraphs  2166  and  2168,  prescribing  a  regu- 
lation limiting  the  power  of  the  appellant  cor- 
poration in  the  operation  of  its  freight  trains 
with  regard  to  tbe  number  of  cars  composing 
such  trains,  and  prescribing  a  penalty  for  a 
violation  of  such  regulation,  is  a  valid  exer- 
cise of  legislative  authority  reserved  in  the 
government.  This  power  is  reserved  to  be 
exercised  only  by  tbe  legislative  power  of  the 
government  The  power  is  not  reserved  to 
be  exercised  by  the  Corporation  Commission, 
but  by  the  legislative  power  alone.  The  In- 
timate relation  of  the  public  to  the  acts  regu- 
lated by  paragraphs  2168,  which  would 
bring  the  regulation  within  the  imlice  power 
to  make.  Is  absent  from  this  case,  but  ample 
power  is  held  in  reserve  by  the  constitutional 
provisions  indicated  to  authorize,  and  does 
authorize,  the  enactments  in  question  by  the 
Legislature. 

I  concur  in  the  order  of  tbe  court,  but  I 
do  not  concur  in  placing  the  authority  of  the 
Legislature  to  enact  the  law  upon  tbe  police 
power  of  government.  I  prefer  to  tMse  tbe 
legislation  upon  the  powers  expressly  reserv- 
ed, and  to  hold  the  exercise  of  tbe  powers  so 
clearly  falling  within  the  constitutional  reser- 
vations.  The  Judgment  should  be  affirmed. 


(U  Artz.  41S) 
McEEE'S  CASH  STORE  ▼.  OTERO  et  aL 
(No.  1579.) 

(Supreme  Court  of  Arizona.     March  30,  1918.) 

1.  COBPOKATIONB    9=>430    —    PkINCIPAI.    AlTD 

Agent— Mutual  LiAsiLinKS— Lease. 
If  leasee  wag  acting  for  a  corporation,  but 
executed  the  instrument  in  bis  own  name,  cove- 
nanting personally  to  pay  the  rent  as  between 
him  and  the  lessor,  he  is  liable  for  rent,  and  the 
corporation,  l>eing  the  real  principal,  is  also  lia- 
ble therefor,  although  its  name  does  not  appear 
upon  the  face  of  the  instrument. 

2.  Lanulobd  ANn  Tenant  «=s>208(1)— LiabiI/- 
RY  or  Lessee  roa  Patmxnt  or  Rbniv-Ab- 

SIONMENT. 

Where  lessee  contracts  individually  and  as- 
signs tbe  lease  to  a  corporation,  the  liability  of 
lessee  for  payment  of  rent  rested  on  privity  of 
contract  which  did  not  terminate  on  the  assign- 
ment of  lease  which  merely  terminated  the  privi- 
ty of  estate,  and  it  matters  not  that  lessor  ac- 
cepted assignee  and  collected  rent  from  it 


S,  Landlobd  and  Tenant  9=>225— Leask— 
Actions  fob  Rent-^oint  Iaabiutt  or  As- 
signee AND  Lessee. 
Where  there  is  a  joint  liability  of  lessee  and 
Ids  assignee  for  the  payment  of  rent  under  cove- 
nant of  the  lease,  the  lessor  may  pursue  his  rem- 
edy against  both  at  the  same  time. 

4.  Landlobd  and  Tenant  «s>208(2)— Lbase 
—Assignment— LiABiuTT  or  Assioreb  fob 
Rent. 

The  liability  of  the  assignee  of  a  lease  is 
based  npon  the  leasehold  interest  and  attaches 
by  privity  of  estate,  and  continues  not  onl^  dar- 
ing actual  possession  of  premises,  but  until  ter- 
mination or  reassignment  of  lease. 

5.  Appeal  and  Ebbob  ^=»883— Invited  Eb- 

BOB. 

Where  the  trial  Judge  was  led  into  the  error 
of  submitting  a  question  of  law  to  the  jury  by 
stipulation  between  the  attorneys,  such  error 
forms  no  basis  for  complaint  by  one  of  the  par- 
ties to  the  stipulation. 

Appeal  from  Superior  Coort,  Maricopa 
County;   F.  H.  I^man,  Judge. 

Action  by  Maria  O.  Otero  against  McKee's 
Cash  Store,  a  corporation,  and  another. 
Judgment  for  plaintiff,  and  defendant  named 
appeals.    Affirmed. 

George  J.  Stoneman,  of  Phoenix,  for  appel- 
lant. C.  F.  Alnsworth  and  Fred  Blair  Town- 
send,  both  of  Phcenlx,  for  appellees. 

FRANKLIN,  O.  J.  The  appellee  Maria  O. 
Otero  brought  this  suit  to  recover  of  the  ap- 
pellant, McKee's  Cash  Store,  and  appellee 
G.  W.  McKee  the  rent  for  an  unexpired  term 
of  a  written  lease,  said  lease  being  (or  a 
term  of  five  years,  from  April  1,  1913,  to 
April  1,  1918.  The  cause  was  tried  to  a 
court  and  Jury,  and  at  the  close  of  the  tes- 
timony the  court,  on  Its  own  motion,  directed 
a  verdict  for  the  plaintiff  against  lioth  ae- 
fendants,  and  submitted  to  the  Jury,  on  tne 
stipulation  of  the  attorneys  for  the  defend- 
ants, the  question  which  of  said  defendants 
was  primarily  liable  to  the  plaintiff  for  the 
payment  of  said  Judgment  The  verdict  of 
the  Jury  being  that  McKee's  Cash  Store  was 
primarily  liable,  tbe  Judgment  was  entered 
accordingly.  McKee's  Cash  Store  appeals. 
The  question  in  this  case  is  whether,  as  l>e- 
tween  the  appellee  Maria  O.  Otero  and  Mc- 
Kee's Cash  Stores  the  latter  Is  liable  for  the 
payment  of  the  rent  The  lease  was  in  writ- 
ing and  purported  on  its  face  to  be  made 
by  C.  W.  McKee  with  Maria  O.  Otero.  It  la 
a  simple  nonnegotiable  contract  There  Is  no 
covenant  In  the  lease,  nor  is  there  any  stat- 
utory provision  restraining  an  assignment  oC 
the  lease. 

The  uncontradicted  testimony  shows  that 
McKee's  C3ash  Store  was  a  corporation  en- 
gaged in  carrying  on  a  grocery  business  In 
the  city  of  Pbcenlx.  It  occupied  the  Talbot 
Building  at  the  corner  of  First  avenue  and 
Adams  street  It  was  a  family  concern,  con- 
sisting of  a  father  and  two  sons.  H.  A.  Mc- 
Kee, the  father,  was  president,  G.  W.  Mc- 
Kee vice  president  and  general  manager,  and 
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G.  E.  McKee  tbe  secretary.  C.  W.  McKee 
practically  controlled  the  business.  In  the 
business  transactions,  the  corporation  some- 
times used  the  corporate  name  and  some- 
times the  name  of  C.  W.  McKee.  The  cor- 
poration had  added  other  lines  to  Its  stock, 
and  this  enlarged  business  required  addition- 
al space.  Mrs.  Otero  owned  a  building  on 
Adams  street  in  the  rear  of  the  one  the 
corporation  occupied,  and  it  decided  to  lease 
these  adjoining  premises  from  her.  The  ne- 
gotiations for  tbe  lease,  which  finally  result- 
ed in  the  execution  of  the  Instrument  upon 
which  this  suit  is  based,  were  carried  on  be- 
tween Arthur  M.  Otero  as  agent  for  Mrs. 
Otero  and  C.  W.  McKee  as  agent  for  tbe 
McKee's  Cash  Store.  It  was  known  to  the 
parties  that  McKee  was  contracting  as  agent 
Cor  McKee's  Cash  Store. 

After  the  execution  of  the  lease  on  March 
11,  1913,  C.  W.  McKee  in  writing  on  the 
back  of  the  instrument  formally  assigned  the 
leasehold  Interest  to  McKee's  Cash  Stor& 
The  term  commenced  April  1,  1913,  and  on 
or  about  that  day  the  corporation  went  Into 
possession  of  the  leased  premises.  This  was 
done  with  th«  full  knowledge  of  the  circum- 
stances on  the  part  of  all  the  directors  and 
stockholders  of  the  corporation.  The  corpo- 
ration thereafter  occopled  the  premises,  with 
the  exception  of  a  certain  portion  which  it 
sublet  to  another  iwrson.  This  sublease  was 
made  for  the  corporation  In  the  name  of  <1 
W.  McKee.  At  the  stipulated  times  the  cor- 
poration paid  to  Mrs.  Otero  the  rent,  and 
also  collected  and  received  for  Its  own  use 
tbe  rental  from  tbe  subtenant  This  con- 
tinued uBtll  Febmary  1,  1918,  when  tbe  Mc- 
Kee's Cash  Store,  without  any  reassignment, 
vacated  and  abandoned  the  premises  and  re- 
fused to  pay  rent  thereafter.  On  July  81, 
1914,  A.  D.  Stewart  bought  some  of  the  cap- 
ital stock  and  became  an  officer  of  the  cor- 
poration. After  the  premises  were  vacated 
tbe  controversy  arose  as  to  who  was  bound 
by  the  lease  because  Mr.  Stewart  had  not 
known  what  took  place  prior  to  July  81, 
1014,  when  be  became  interested  in  the  busi- 
ness. 

[11  The  complaint  was  drawn  upon  the 
theory  that  C.  W.  McKee  leased  the  proper- 
ty individually,  and  thereafter  assigned  the 
leasehold  estate  to  the  McKee's  Cash  Store. 
Upon  the  facts  of  this  case,  however,  the  lia- 
bility of  the  defendants  is  so  plain  in  either 
of  two  aspects  presented  by  the  testimony 
tbat  we  should  be  astute  to  uphold  the  Judg- 
ment of  the  superior  court  If  McKee,  In 
executing  the  lease,  was  acting  for  and  on 
behalf  of  the  corporation,  nevertheless  he 
executed  tbe  instrument  in  his  own  name, 
covenanting  personally  to  pay  the  rent,  and 
as  between  him  and  the  lessor  he  Is  liable 
for  the  payment  of  the  rent  But,  the  cor- 
poration being  tbe  real  principal  and  tbe 
party  for  whose  benefit  tbe  contract  was 
made^  It  la  also  liable  for  tbe  rent     The 


highly  technical  rule  that  those  persons  only 
can  be  charged  who  appear  upon  the  face 
of  the  Instrument  to  be  parties  to  it  does 
not  obtain  here.  Arizona  Life  Insurance  Co. 
V.  Llndell,  15  Ariz.  471,  140  Pac.  60.  Mr. 
Justice  Holmes,  In  Bylngton  v.  Simpson,  134 
Mass.  169,  45  Am.  Rep.  314.  said: 

''Whatever  the  original  meritii  of  the  rule  that 
a  party  not  mentioned  in  a  simple  contract  in 
writing  may  be  charged  as  a  prinoipHl  upon  oral 
evidence,  even  where  the  writing  gives  no  indica- 
tion of  an  intent  to  bind  any  other  person  than 
the  signer,  we  cannot  reo]>en  it,  for  it  is  a* 
well  settled  as  any  part  of  the  law  of  agency." 

Mechem  says: 

"For  tbe  purpose  of  identifying  the  prindpal, 
parol  evidence  may  be  admitted.  It  does  not 
violate  the  principle  which  forbids  the  contradic- 
tion of  a  written  agreement  by  parol  evidence, 
nor  that  which  forbids  the  discharging  of  a  par- 
ty by  parol  from  the  obligations  of  bis  written 
contract  Tbe  writing  is  not  contradicted,  nor 
is  the  agent  discharged;  the  result  is  merely 
that  an  additional  party  is  made  liable."  Para- 
graph 1733,  Mechem  on  Agency. 

See,  also.  Tiffany,  Landlord  and  Tenant, 
par.  67b,  and  par.  ISle. 

"It  is  no  contradiction  of  a  contract  which  Is 
silent  as  to  the  fact  to  prove  tbat  a  party  is 
acting  therein  not  on  his  own  behalf,  bat  for  an- 
other. This  does  not  deny.'  saM  Parke,  B., 
'that  it  is  binding  on  those  whom  on  the  face  of 
U.  it  purports  to  bind;  but  shows  that  it  also 
hinds  another,  by  reason  that  the  act  of  the 
agent  in  signing  the  agreement  in  pursuance  of 
his  anthority  is,  in  law,  the  act  of  the  princi- 
pal."   Bish.  Cont  par.  1084. 

[2]  In  these  drcnmstances  there  Is  a  dou- 
ble obligation,  although  there  can  be  but  one 
satisfaction.  In  the  other  aspect  of  the  case. 
If  McKee  contracted  this  lease  individually 
and  assigned  the  leasehold  estate  to  tbe  Mc- 
Kee's Cash  Store,  the  liability  of  the  defend- 
ants to  plaintiff  Is  not  substantially  different 
than  If  the  lease  had  been  executed  In  tbe 
name  of  0.  W.  McKee  individually,  but  In 
fact  for  the  McKee's  Cash  Store  as  prlncipaL 

Mr.  Washburn  sums  up  the  doctrine  In 
question  as  follows: 

"There  is  an  important  distinction  to  be  ob- 
served between  express  and  impliml  covenants  in 
a  lease  since  one  who  enters  into  an  express 
covenant  remains  bound  by  it,  though  the  lease  be 
assigned  over,  while  such  as  are  implied  are  co- 
extensive only  with  the  occupation  of  the  prem- 
ises; the  lessee,  for  instance,  not  being  liable 
nnder  his  implied  covenant  for  rent  after  his  as- 
signment to  another,  and  the  acceptsnce  of  rent 
by  the  lessor  from  the  assignee.  The  lessee  re- 
mains liable  npon  his  express  covenant  to  pay 
rent,  notwithstanding  his  having  assifmed  bis 
lease  with  the  lessor's  assent,  and  the  lessor  may 
have  accepted  rent  from  the  assignee.  The  les- 
sor, in  such  case,  may  sue  the  leasee,  or  bis  as- 
signee, or  both,  at  his  election  and  at  the  same 
time  though  he  can  have  but  one  satisfaction. 
The  lessee  continues  liable  upon  his  personal 
covenant,  in  the  nature  of  a  surety  for  his  as- 
signee, who  is  ultimately  liable  to  him  for  the 
amount  paid  by  him.  But  the  liability  of  a  les- 
see npon  tbe  implied  covenants  in  his  lease  con- 
tinues only  so  long  as  he  holds  the  estate,  where 
he  assigns  with  the  consent  of  the  lessor,  and 
depends  upon  the  privity  of  estate.  This  is  true 
in  respect  to  assignees,  both  as  to  express  and 
implied  covenants,  and  their  liability  ceases  with 
the  privity  of  estate  between  them  and  the  les- 
sors.   Such  assignee,  therefore,  is  not  liable  for 
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any  breach  committed  before  he  became  as- 
Bignee,  nor  for  any  luch  breach  occurring  after 
he  has  parted  with  the  estate  and  possession  to 
a  new  assignee,  although  he  did  this  for  the  very 

Surpose  of  escaping  such  liability,  because  by  so 
oing  he  destroys  die  privity  of  estate  on  which 
it  depends."  Washburn  on  Real  Property  (4th 
Ed.)  pp.  498,  494. 

[3]  The  lease  contained  an  express  core- 
nant  to  pay  rent,  and  the  liability  of  the  les- 
see rests  on  privity  of  contract  which  did 
not  terminate  on  the  assignment  of  the  lease. 
The  assignment  merely  terminated  the  privi- 
ty of  estate,  and,  this  being  so.  It  matters 
not  it  the  lessor  accepted  the  assignee  as  such 
and  collected  the  rents  from  It  There  was 
a  Joint  liability  of  the  assignee  and  lessee, 
and  the  lessor  had  the  right  to  pursue  hlB 
remedy  against  both  at  the  same  time,  though, 
of  course,  with  but  one  satisfaction.  See 
McBee  V.  Sampson  (O.  C.)  66  Fed.  416;  Whet- 
stone v.  McCartney,  32  Mo.  App.  430;  Peo- 
ple V.  German  Bank,  126  App.  Dlv.  231,  110 
V.  Y.  Supp.  291;  Schleslnger  v.  Perper,  70 
Misc.  Rep.  250,  126  If.  Y.  Supp.  731. 

[4]  The  liability  of  C.  W.  ICcKee  attaches 
by  prlTity  of  contract,  and  the  assignment  to 
McKee's  Cash  Store  containing  no  express 
condition  on  Its  part  to  pay  the  rents  reserv- 
ed for  the  term,  its  liability  attaches  by  priv- 
ity of  estate.  The  right  to  enjoy  the  lease- 
hold Interest  as  distinguished  from  the  ac- 
tual possession  of  the  premises  la  the  prin- 
ciple upon  which  rests  the  assignee's  liability 
to  the  lessor.  In  Mollne  v.  Portland  Brew- 
Ing  Ca,  73  Or.  632,  144  Paa  672,  the  court 
said: 

"The  assignee  of  the  lease  becomes  liable  for 
the  rent  by  reason  of  the  privity  of  estate,  and 
not  by  reason  of  the  occupancy  of  the  premises; 
and  by  mere  abandonment  thereof  he  cannot  ea- 
cape  liability." 

See,  also,  McLean  v.  Caldwell,  107  Tenn. 
138,  64  S.  W.  16;  Chicago  Attachment  Co.  v. 
Davis  Sewing  Machine  Co.  (lU.)  25  N.  E.  660; 
Bonettt  V.  Treat,  91  Cal.  223,  27  Pac.  612,  14 
Ia  B.  A.  161. 

If  the  McKee's  Cash  Store,  as  assignee, 
wished  its  liability  to  pay  rent  to  continue 
only  during  Its  actual  possession  of  the  prem- 
ises, it  should  have  reassigned  the  lease  as 
well  as  abandoned  the  possession.  By  so 
doing  the  privity  of  estate  would  have  ter- 
minated. If  appellant  had  been  In  possession 
of  the  premises  when  the  rent  accrued,  the 


presumption  would  have  been  that  It  occu- 
pied under  the  lease.  The  rale  being  that 
when  a  person  other  than  the  lessee  Is  in  pos- 
session of  leased  premises  when  the  rent  ac- 
crues, or  has  occupied  the  whole  of  the  imex- 
plred  term  of  the  lease,  in  an  action  by  the 
lessor  to  recover  rent  from  such  person,  the 
presumption  is  that  the  occupancy  Is  imder 
an  assignment  of  such  lease.  Such  presump- 
tion, however.  Is  rebuttable,  and  may  be  over- 
thrown by  showing  a  different  relation  ex- 
ists between  the  occupant  and  lessee.  One 
of  the  leading  cases  to  this  effect  is  Bedford 
V.  Terhune,  30  N.  T.  463,  88  Am.  Dec  394. 
See,  also,  Leadbetter  v.  Pewtherer,  61  Or. 
168,  121  Pac.  799,  Ann.  Cas.  1914B,  464;  Mo- 
Adam,  Landlord  and  Tenant,  p.  654;  24  Cyc. 
1181,  1222;  1  Tiffany,  Landlord  and  Tenant, 
p.  050.  While  such  a  presumption  would, 
perhaps,  not  exist  under  the  facts  of  this 
case,  the  McKee's  Cash  Store  having  aban- 
doned the  premises  before  the  rent  in  suit 
accrued,  nevertheless  the  fact  that  the  corpo- 
ration went  Into  possession  of  the  premises 
at  the  beginning  of  the  term,  paid  the  rents 
to  the  lessor,  and  received  the  rents  from  a. 
subtenant  during  its  occupancy,  would  not 
detract  from  the  positive  testimony  of  C.  W. 
McKee  that  he  assigned  the  lease  to  the 
corporation  and  put  it  Into  possession  of  the 
property  under  the  lease  and  Its  assignment, 
but  rather  tend  to  corroborate  his  testimony. 

We  can  entertain  no  doubt  that  on  either 
of  the  grounds  stated  the  uncontradicted  tes- 
timony showed  a  liability  on  the  part  of  both 
defendants  to  appellant  A  contrary  verdict 
wonld  find  no  substantial  support  In  the  evi- 
dence. As  between  the  defendants  O.  W.  Mc- 
Kee and  the  McKee's  Cash  Store,  the  liability 
of  McKee  was  In  the  nature  of  a  surety  tar 
the  corporation;  the  latter  being  ultimately 
liable  to  McKee  for  any  amount  paid  by  him, 
whether  as  agent  for  his  principal  or  as  as- 
signor for  his  assignee 

[6]  The  trial  Judge  was  led  Into  the  error 
of  submitting  a  pure  question  of  law  to  the 
Jury  by  stipulation  between  the  attorneys  for 
the  defendants.  If  in  doing  this  error  was 
committed,  It  affords  no  basis  for  complaint 
by  one  of  the  lartles  to  the  stipulation. 

Upon  the  whole  case,  the  Jud^ent  Is  right, 
and  ought  to  be  ai&rmed.    It  Is  so  ordered. 

ROSS  and  CUNNINGHAM,  JJ.,  concur. 
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STUART  T.  KANSAS    OITI.     (No.  21247.) 

(Supreme   Ckiart  of   Kansas.     Jan.   12,  1918. 

On  Rehearing,  April  12.  19ia) 

(ai/UaTnu  by  the  Courts 

1.  Mastbb  and  Sxbtart  «=s373— Wobkheh's 
Compensation  Act— "Injcby  bt  Accident 
Abisinq  Out  oir  Employment." 

An  employe  •was  injured  by  baving  mortar 
playfully  or  wantonly  thrown  into  his  eye  by 
a  fellow  workman.  The  injured  employe  was 
at  the  time  engaged  in  bis  regular  worlc  of  mix- 
ing and  carrying  mortar.  The  fellow  worlcman 
was  in  the  habit  of  playing  pranks  or  jokes 
on  the  other  workmen,  and  that  habit  was  known 
to  the  immediate  superiors  of  thej  injured  em- 
ploye. The  «npIoyment,  was  governed  by  the 
Workmen's  Compensation  Act  (Gen.  St.  1915, 
i§  5896-5942).  Held,  that  the  injured  employe 
IS  entitled  to  compensation  under  that  act  for 
the  injuries  inflicted  on  him ;  and  further  held 
that  the  mere  fact  that  an  injury  to  an  employe 
is  occasioned  by  the  Bportive  or  malicious  act 
of  a  fellow  employe  does  not,  of  itself,  estab- 
lish that  the  injury  arose  out  of  the  employ- 
ment 

2.  Master  and  Sebvant  iS=>378— Workmen's 
Compensation  Act  —  Injubies— CJompenba- 
tion. 

Under  the  Workmen's  Compensation  Act,  a 
workman,  who  is  injured  by  accident  arising  out 
of  and  in  the  course  of  the  performance  of  his 
labor  is  entitled  to  compensation,  although  he 
cannot  explain  how  the  accident  occurred. 
8.  Masteb  and  Sebvant  «=»385(19V— Wobk- 
MEN's   Compensation   Law   —   EixcEssivE 

AWABD. 

The  amount  of  compensation  fixed  by  the 
judgment  does  not  appear  to  be  excessive. 

On  Rehearing. 

CAddttiOfMl  Syllabut  hy  Editorial  Btalf.) 

4.  Masteb  and  Sebvant  $=3408— Workmen's 
Compensation  Act  —  Cause  of  Injttbt— 
Question  fob  Jubt. 
In    an    action  for   compensation  under  the 
Workmen's  Compensation  Act  held,  on  the  evi- 
dence,  that   whether   plaintiff   was   injured   by 
mortar  thrown   by  a  fellow   servant  m  sport, 
whether  the  fellow  servant  habitually  indulged 
in   dangerous   play,   and,   if   so,   whether   such 
habit  was  known  to  defendant  were  questions 
for  the  jury. 

Appeal  frwn  District  (Jourt,  Wyandotte 
County. 

AcUon  by  Oayton  L.  Stuart  against  the 
City  of  Kansas  City,  Kan.  Judgment  award- 
ing compensation  under  Workmen's  Compen- 
sation Act,  and  defendant  appeals.  Revers- 
ed, and  new  trial  directed  upon  particular 
questions. 

Lee  Judy,  of  Kansas  Oty,  Kan.,  Hogsett 
&  Boyle,  of  Kansas  City,  Mo.,  and  T.  F. 
Railsback,  Thomas  M.  Van  Cleave,  and  H.  J. 
Smith,  all  of  Kansas  City,  Kan.,  for  appel- 
lant. Emerson  &  Smith,  of  E^ansas  City, 
Ivan.,  for  appellee. 

MARSHALL,  J.  The  plaintiff  recovered 
Judgment  under  the  Workmen's  Compensa- 
tion Act  for  $1,690,  and  the  defendant  ap- 
peals. 

The  plaintiff  was  employed  by  the  defend- 
ant as  a  laborer  in  the  defendant's  water 


and  light  department,  and,  at  the  time  of  the 
injury  which  is  the  basis  of  this  action,  was 
engaged  in  mixing  and  carrying  mortar  to 
other  workmen,  who  were  repairing  boilers 
In  the  defendant's  plant  The  other  work- 
men were  working  about  20  feet  abo>ve  the 
ground.  After  mixing  the  mortar,  the  plain- 
tiff carried  it  in  a  bucket  to  a  hook  on  the 
end  of  a  roi)e  and  attached  the  bucket  there- 
to, and  William  Deeds,  one  of  the  workmen, 
elevated  the  mortar  and  delivered  it  to  other 
workmen  who  were  laying  brick.  Just  before 
he  was  injured,  the  plaintiff  bad  taken  a 
bucket  of  mortar  and  attached  It  to  the  rope, 
and  had  then  stepped  back  about  25  feet  and. 
looked  up  toward  William  Deeds  to  see  when 
the  bucl^t  was  returned,  and  to  ascertain  if 
he  wanted  anything.  While  thus  standing,  a 
piece  of  green  mortar  made  of  lime,  sand,  and 
cement  fell  or  was  thrown  into  the  plaintUTs 
eye,  which  was  thereby  seriously  injured. 

On  the  trial,  the  plaintiff.  In  substance,  teS' 
tifled  that  he  supposed,  but  did  not  know, 
that  Deeds  threw  the  mortar.  The  plaintlfl.' 
testified,  in  part,  as  follows: 

"Q.  Did  you  sec  Mr.  Deeds  just  before  you 
were  hit?  A.  Yes,  sir.  Q.  What  was  he  do- 
ing? A.  Standing  upon  this  platform.  Q. 
Was  he  making  motions  of  any  kind?     A.  No. 


Q.  Had  he  made  any?  A.  Well,  just  before 
this  for  [feU]  in  my  eye,  he  got  down  on  his 
hands  and  knees  and  looked  under  the  platform 
and  made  circular  swing  with  his  right  am 
as  though  reaching  for  something;  might  havi 
tossed  somethiag  out  of  his  hand,  I  couldn'' 
My.  Q.  Did  you  see  any  mortar  leave  hie 
hand?  A.  No,  sir,  Q.  Did  you  see  any  in  it? 
A.  I  didn't  see  any  in  it.  Q.  You  thought  at 
the  time  he  did  throw  it,  did  you?  A.  Xes,  I 
thought  at  the  time  he  threw  it," 

There  was  abundant  evidence,  largely  in 
the  nature  of  admissions  made  by  the  plain- 
tiff, to  show  that  Deeds  had  playfully  thrown 
the  mortar.  There  was  evidence  to  show 
that  Deeds  was  playful,  sportive,  and  inclin- 
ed to  play  pranks  or  jokes  on  his  fellow 
workmen,  and  that  this  -^as  known  by  his 
immediate  superiors  at  the  plant. 

The  Jury  answered  special  questions  as 
follows: 

"Question  1:  Did  the  injury  to  the  plaintiff 
arise  out  of  and  in  the  course  of  his  employ- 
ment?    Answer :    Yes. 

"Question  2:  How  many  weeks  has  the 
plaintiff  been  totally  incapacitated  for  labor  be- 
yond a  period  of  two  weeks  next  succeeding  the 
date  of  the  injury,  if  any?  Answer:  Seventeen 
weeks. 

"Question  3 :  Will  the  plaintiff  continue  to  be 
totally  incapacitated  for  labor  in  the  future, 
and,  if  so,  for  how  many  weeks  do  you  find 
such  total  incapacity  will,  in  all  probability, 
continue?     Answer:    Not  totally  incapacitated. 

"Question  4 :  How  many  weeks  in  all  do  you 
find  the  plaintiff  has  lieen  and  will  in  all  prob- 
ability be-  partially  incapacitated  in  the  future, 
beyond  the  period  for  which  you  allow  him  for 
total  incapacity,  if  any?     Answer:    397  weeks. 

"Question  5:  What  is  the  average  weekly 
wages  received  by  plaintiff  in  his  employment 
for  52  weeks  next  prior  to  the  date  of  the  in- 
jury?    Answer:    1 12.00  per  week. 

"Question  6:  If  you  find  the  plaintiff  is  par- 
tially  incapacitated  from  labor  by  his  injury. 
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state  what  he  would- probably  be  able  to  earn  on 
an  average  per  week  at  any  suitable  employment 
during  the  period  of  such  partial  incapacity, 
which  period  must  not  extend  beyond  eight 
years  alter  the  date  of  the  £ajury.  Answer: 
$4.00  per  week." 

[1]  1.  The  defendant's  argument  is  prin- 
cipally based  on  the  theory  that  Deeds,  in  a 
spirit  of  sport,  threw  the  mortar  at  the  plain- 
tiff, and  that  the  mortar  hit  the  plaintiff  in 
the  eye.  The  defendant  contends  that  it  is 
not  liable  for  an  Injur]^  inflicted  on  one  of 
its  workmen  by  another  workman  when  the 
latter  injures  the  former  by  some  prank, 
sport,  or  play,  or  even  by  an  assault.  The 
matter  now  complained  of  was  presented  to 
the  trial  court  in  a  number  of  forms.  (1) 
At  the  close  of  the  plaintiff's  evidence,  the  de- 
fendant asked  that  the  Jury  be  instructed  to 
return  a  verdict  in  favor  of  the  defendant 
The  request  was  refused.  (2)  At  the  close  of 
all  the  evidence,  the  defendant  again  asked 
that  the  Jury  be  instructed  to  return  a  ver- 
dict in  favor  of  the  defendant  The  request 
was  again  refused.  (3)  The  defendant  re^ 
[quested  an  instruction,  substantially,  that  if 
the  plaintiff's  Injury  was  caused  by  a  fellow 
employ^  throwing  mortar  at  the  plaintiff,  ei- 
ther maliciously  or  in  siwrt,  the  plaintiff 
could  not  recover  for  the  resulting  injury. 
No  such  instruction  was  given.  The  court 
instructed  the  jury  as  follows: 

"You  are  further  instructed  that  before  the 
plaintiff  is  entitled  to  recover  he  must  show  by 
a  preponderance  of  the  evidence  that  the  acci- 
dent complained  of  is  one  which  arose  out  of 
and  in  the  course  of  his  employment,  and  in 
this  connection  you  are  instructed  that,  if  you 
find  from  the  evidence  that  one  Deeds,  a  fellow 
workman  of  the  plaintiff,  engaged  in  the  same 
line  of  employment,  and  while  so  engaged  either 
intentionally  or  accidentally  struck  the  plaintiff 
in  the  eye  with  a  piece  of  mortar,  injuring  him, 
you  must  find  that  the  injury  arose  out  of  and 
In  the  course  of  the  employment  of  the  plain- 
tiff, and  if  such  injury  resulted  in  incapacity 
to  perform  labor  for  a  period  beyond  two  weckf 
from  the  date  of  such  injury  he  would  be  en- 
titled to  compensation." 

This  instruction  did  not  correctly  state  the 
law. 

The  first  section  of  the  EmpIo;rers'  Liabil- 
ity Act,  section  6896  of  the  General  Statutes 
of  1915,  reads,  In  part,  as  follows: 

"It  in  any  employment  to  which  this  act  ap- 
plies, personal  injury  by  accident  arising  out  of 
and  in  the  course  of  employment  is  caused  to  a 
workman,  his  employer  shall,  subject  as  herein- 
after mentioned,  be  liable  to  pay  compensation 
to  the  workman  in  accordance  with  this  act." 

A  clear  and  concise  statement  of  the  law 
governing  compensation  for  injuries  to  em- 
ployes caused  by  play  is  found  in  Workmen's 
Compensation  Acts,  a  corpus  Juris  treatise 
by  Donald  J.  Kiser,  p.  79,  and  is  as  ToUows: 

"An  employe  is_  not  entitled  to  compensation 
for  an  injury  which  was  the  result  of  sportive 
acts  of  coemploy^s,  or  horseplay  or  skylarking, 
whether  it  is  instigated  by  the  employ^,  or 
whether  the  employ^  takes  no  part  m  it  If 
an  employ^  is  assaulted  by  a  fellow  workman, 
whether  in  anger  or  in  play  an  injury  so  sus- 
tained docs  not  arise  'out  of  the  employment,' 
and  the  employe  is  not  entitled  to  compensation 


'  therefor,  unless  in  a  case  where  the  employer 
knows  that  the  habits  of  the  guilty  servant  art 
such  that  it  is  unsafe  for  him  to  work  with  oth- 
er employes." 

The  rule  there  declared  is  supported  by 
Western  Indemnity  Co.  v.  PUlsbury,  170  CaL 
686,  151  Pac.  398;  McNlcol's  Case,  215  Mass. 
497, 102  N.  E.  697,  L.  R.  A.  1916A,  306;  Scott 
V.  Payne  Bros.,  85  N.  J.  Law,  446,  89  AU. 
927;  In  re  Loper  (Ind.  App.)  116  N.  E.  324; 
aayton  v.  Hardwlck  Colliery  Co.,  85  L.  J.  K. 
C.  292. 

Under  these  authorities  the  rule  is  that 
where  a  workman,  known  by  his  master  to 
be  In  the  habit  of  indulging  in  dangerous 
play  with  his  fellow  workmen,  is  retained 
in  the  master's  employ,  the  danger  of  injury 
from  such  play  becomes  an  incident  of  the 
employment  of  the  other  workmen,  and  In- 
Jury  to  any  of  the  other  workmen,  while 
performing  bis  regular  work,  caused  by  sbch 
play,  comes  vrithin  the  provisions  of  tlie 
Workmen's  Compensation  Act 

[2]  2.  Another  matter  urged  by  the  de- 
fendant is  that  the  plaintiff  is  not  entitled  to 
recover  under  his  theory  that  he  did  not 
fnow  whether  the  mortar  was  thrown  at  him 
by  Deeds,  or  whether  the  mortar,  by  some 
accident,  fell  from  atiove.  In  Ills  brief,  the 
plaintiff  says: 

"It  was  one'  of  the  very  few  disputed  facts  in 
this  case  as  to  whether  the  mnrtar  which  hit 
the  plaintiff  in  the  eye  and  inflicted  the  injury 
upon  him  was  thrown  by  Mr.  Deeds  from  the 
elevated  platform  or  not.  The  plaintiff  did  not 
admit  that  Deeds  threw  it  although  he  stated 
that  it  was  his  opinion  at  the  time  that  it  had 
been  thrown  by  Deeds.  He,  nevertheless,  stat- 
ed that  he  did  not  see  any  mortar  in  Deeds* 
hands  or  see  any  mortar  coming  from  Deeds 
towards  him,  and  the  defendant's  attorney,  in 
his  opening  statement  said  that  he  thought 
Deeds  denied  having  thrown  the  mortar." 

On  this  phase  of  the  case,  the  defeodant 
requested  the  following  instruction: 

"The  court  instructs  the  jury  that  the  burden 
is  upon  the  plaintiff  to  show  that  his  injury  re- 
sulted from  an  accident  which  arose  out  of  and 
in  the  course  of  his  employment,  and,  if  you  are 
unable  to  determine  from  the  testimony  whether 
or  not  the  accident  in  question  was  one  whidi 
arose  out  of  and  in  the  course  of  his  employ- 
ment, then  under  no  circumstances  is  plain- 
tiff entitled  to  recover  and  your  verdict  shall 
be  for  defendant" 

This  instruction  was  not  given. 

The  defendant's  position  is  not  tenable. 
The  plaintiff  was  engaged  in  the  perform- 
ance of  his  labor.  If  Deeds  did  not  throw 
the  mortar,  it  fell  from  the  place  at  which 
Deeds  and  the  masons  were  working.  It 
follows  then  that  the  plaintiff  was  injured 
by  accident  arising  out  of  and  in  the  course 
of  his  employment  This  brings  the  injury 
to  the  plaintiff  within  the  provisions  of  the 
statute,  and  renders  the  defendant  liable 
for  compensation  in  this  action. 

[3]  3.  The  defendant  Insists  that  the  ver- 
dict was  excessive.  Why  or  wherein  It  was 
excessive  is  not  stiown.  The  Jury  found  the 
period  of  total  incapacity,  the  period  of  par- 
tial incapacity,  and  the  wages  that  the  plain- 
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tiff  will  probably  be  able  to  earn  In  some 
suitable  employment  daring  the  period  of 
bis  partial  Incapacity.  If  tbeae  facts  are 
taken,  and  the  rales  for  calculating  tbe 
amoant  of  compensation  as  given  In  sections 
690S  and  0906  of  tbe  General  Statutes  of 
191S  are  foUowed,  it  wUl  be  found  tbat  the 
amount  of  compensation  fixed  by  tbe  jadg> 
ment  was  correct 

Because  of  the  error  In  the  instructions, 
the  Judgment  is  reversed,  and  a  new  trial  Is 
granted.    All  the  Justices  concurring. 

On  Rehearing. 

In  an  opinion  rendered  on  January  12, 
1918,  the  Judgment  of  the  district  court  was 
reversed,  and  a  new  trial  was  granted. 

[4]  The  plaintiff  has  filed  an  application 
for  a  rehearing,  and,  In  that  application, 
asks  that.  If  a  rehearing  Is  denied  and  the 
Judgment  stands  reversed,  the  new  trial  be 
directed  on  the  proposition  on  which  the 
Judgment  was  reversed.  The  Judgment  was 
reversed  on  the  ground  that  an  instruction 
was  erroneous  because  it  did  not  submit  to 
the  Jury  the  question  of  the  defendant's 
knowledge  of  the  dangerously  playful  habits 
of  William  Deeds,  a  fellow  workman  with 
whom  the  plaintiff  was  working  at  the  time 
of  his  injury. 

The  Judgment  of  reversal  Is  adhered  to, 
and  a  new  trial  is  granted  on  the  following 
questions:  Was  the  plaintiff  Injured  by  Wil- 
liam Deeds,  accidentally  or  in  sport?  If 
the  plaintiff  was  injured  by  William  Deeds 
In  sport,  was  William  Deeds  In  the  habit  of 
indulging  in  dangerous  play  with  his  fellow 
workmen?  If  William  Deeds  was  in  the 
habit  of  indulging  in  dangerous  play  with 
his  fellow  workmen,  did  tbe  defendant  have 
notice  or  knowledge  of  that  habit? 

After  these  facts  have  been  ascertained. 
Judgment  will  be  rendered  by  the  trial  court 
in  accordance  with  the  facts  so  found  and  In 
obedience  to  the  law  declared  In  the  former 
opinion.    All  the  Justices  concurring. 


(Un.  Kao.  TM) 

DOBISH  V.  OUDAHT  PACKING  CO. 
(No.  21349.) 

(Supreme  Court  of  Kansas.    Nov.  10,  1917. 
Rehearing  Denied  April  12,  1918.) 

(Svllabu*  iv  the  Court.) 

Uabteb  and  Sebvant  €=s>40t5(l),  410,  417(8) 
— Triai.— Wokkmien's  Compensation  Act— 
Negligence    of    Empixjt*— Evidence— In- 
STBUcnoNS — Habmixss  Erbob. 
In  an  action  under  tbe  Workmen's  Compen- 
sation Act  (Gen.  St.  1915,  §S  5896-5942),  the 
defense  relied  upon  was  that  plaintiff's  injaries 
were  the  result  of  his  own  negligence  in  fail- 
ing to  procure  proper  medical  attention.    Held, 
tbat  there  was  no  substantial  basis  in  the  evi- 
dence for  this  claim,  and,  further,  that  the  in- 
structions  npon  this  issne  were  not  prejudicial 
to  the  defendant 


Appeal  from  District  Conrt,  Wyandotte 
CSounty. 

Action  under  the  Workmen's  Compensation 
Act  by  Frank  Doblsh  against  the  Cudahy 
Packing  Company.  Verdict  awarding  com- 
pensation, motion  for  new  trial  overruled, 
and  defendant  appeals.    Affirmed. 

McFadden  ft  Claflin,  of  Kansas  City,  for 
appellant.  Thompson,  McCanles  ft  Gorsacb, 
of  Kansas  City,  for  appellee. 

PORTER,  J.  This  Is  an  action  under  tbe 
Workmen's  Compensation  Act  The  Jury  re- 
turned a  verdict  for  the  plaintiff  and  special 
findings  to  tbe  effect  tbat  the  plaintiff  was 
Injured  by  an  accident  arising  out  of  and  in 
the  course  of  his  employment,  and  was  there- 
by totally  incapacitated  for  a  period  of  416 
weeks.  They  awarded  compensation  In  the 
sum  of  f2,4S4,  which  Is  the  amount  provided 
for  by  the  statute  based  on  the  wages  earn- 
ed by  the  plaintiff.  The  conrt  overruled  a 
motl(n  for  a  new  trial,  and  defendant  ap- 
peals. 

The  principal  defense  urged  at  the  trial 
was  that  the  plaintiff's  Injuries  resulted  from 
his  negligence  in  not  procuring  proper  med- 
ical attention. 

The  plaintiff  is  .a  foreigner,  unable  to 
speak  the  English  language,  and  bis  testi- 
mony was  given  through  an  Interpreter.  The 
testimony  shows  that  he  was  Injured  on  the 
6th  day  of  April,  1916.  He  was  at  work 
pulling  hams  from  a  barrel  by  means  of  a 
hook  held  In  bis  right  hand.  While  lifting 
one  of  the  hams,  the  hook  accidentally  struck 
his  left  hand,  penetrating  the  skin  near  the 
base  of  the  thumb.  A  fellow  workman  took 
a  clean  rag  and  wrapped  tbe  thumb,  and  the 
plaintiff  continued  to  work  for  the  few 
hours  that  remained  that  day.  He  did  not 
consider  the  Injury  to  be  of  any  consequence, 
and  returned  to  work  the  next  day,  but  about 
4  o'clock  in  the  afternoon  his  hand  pained 
him,  and  he  went  to  the  office  of  Dr.  liCwis, 
who  was  the  physician  at  tbe  defendant's 
plant  The  doctor  administered  treatment 
cleansing  tbe  wound,  put  on  an  antiseptic 
dressing,  and  told  him  to  return  the  next 
day.  The  plalntifTs  testimony  was  that  the 
doctor  told  him  to  put  the  hand  In  hot  wa- 
ter, and  that  he  followed  these  directions, 
bat  did  not  return  the  next  day  because  his 
hand  was  paining  him  so  that  he  was  un- 
able to  leave  his  bed ;  that  he  had  his  land- 
lord call  for  Dr.  Lewis  by  phone,  but  failed 
to  get  the  doctor;  then  had  the  druggist  In 
the  neighborhood  phtxie  for  him.  The  drag- 
gist  testified  that  he  called  by  phone  three 
times  for  the  doctor's  office,  and  talked  with 
the  timekeeper  at  tbe  packing  house,  but 
failed  to  reach  Dr.  Lewis.  The  plaintiff  then 
called  Dr.  Smith,  a  reputable  physician,  who 
came  to  the  house  and  treated  him  for  two 
days.    The  plaintiff's  condition  became  more 
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Berloos,  and  on  some  aae'n  advice  be  called 
another  physician,  Dr.  Brown,  also  shown 
to  be  a  reputable  physician,'  who  gave  him 
treatment  during  four  days.  Some  days 
afterward  Dr.  Lewis  called  at  the  house  and 
had  the  plalntlS  removed  to  a  hospital, 
where  he  remained  for  three  weeks,  and 
where  Dr.  Lewis  operated  upon  the  arm  and 
hand.  Dr.  Lewis  testified  that  he  first  saw 
the  patient  on  April  7th,  at  his  office;  that 
at  that  time  "be  bad  a  slight  laceration  on 
the  palmar  surface  of  the  thumb  of  the  left 
hand.  I  administered  treatment,  thorough- 
ly cleansed  the  wound  with  bichloride  solu- 
tion and  used  iodine,  put  <m  an  antiseptic 
dressing.  The  wound  was  not  very  deep,  Just 
a  slight  laceration."  He  further  testified 
that  when  he  next  saw  the  plaintUT,  about 
two  weeks  after  the  injury,  he  found  an  in- 
fection of  the  hand,  wrist,  and  forearm,  and 
that  the  arm  was  somewhat  red  and  infiam- 
ed;  that  he  found  no  bandages  of  any  sort 
on  the  arm.  "He  was  just  lying  there  in  bed 
with  his  arm  exposed  from  the  shoulder 
down;  ro  dressings  on  It  whatever.  Iodine 
had  been  put  on  the  arm,  and  there,  was  some 
discoloration,  due  to  either  iodine  or  iodo- 
mlller.  The  original  wound  bad  entirely 
healed  up."  He  took  the  plaintiff  to  the  hos- 
pital and  prepared  him  for  an  operation, 
made  several  incisions  on  bis  arm,  wrist,  and 
hand,  and  drained  It  "I  continued  to  treat 
him  thereafter.  He  was  at  the  hospital 
about  three  weeks."  When  Dobista  first 
came  to  him,  he  washed  the  thumb  thor- 
oughly with  bichloride  solution,  and  sterilia- 
ed  it  with  tincture  of  iodine,  then  put  a  bi- 
chloride of  mercury  pack  on  it.  The  doctor 
testified  there  was  at  that  time  no  Infec- 
tion, and  that  keeping  the  hand  in  hot  wa- 
ter would  have  been  a  good  plan  for  Dobish 
to  have  followed. 

As  usyal  in  cases  involving  the  question  of 
proper  medical  treatment,  there  was  some 
conflict  in  the  testimony  of  physicians  called 
on  behalf  of  one  party  and  those  who  testi- 
fied for  the  other,  but  the  conflict  was  very 
slight,  and  all  the  physicians  agreed  that  io- 
dine and  antiseptics  were  properly  used  at 
first,  and  that  drainage  is  usually  not  re- 
sorted to  in  cases  of  this  kind  until  after  the 
wound  becomes  Infected. 

The  errors  complained  of  relate  to  the  in- 
structions. In  stating  to  the  jury  the  issues 
Involved,  the  court  gave  this  instruction: 

"2.  The  defendant,  for  answer  to  plaintiff's  pe- 
tition, denies  each  and  every  allegation  there- 
in contained." 

It  Is  claimed  this  was  prejudicial  error  be- 
cause the  defendant  bad  filed  an  answer  set- 
ting up  as  a  special  defense  that  the  disabil- 
ity complained  of  "is  not  the  result  of  any 
injury  he  may  have  received  In  the  course 
of  his  employment,  but  is  the  result  of  his 
negligence  in  not  procuring  and  having  prop- 
er medical  attention."  The  defendant's  first 
answer,  however,  consisted  of  a  general  de- 


nial, and  during  the  progress  of  ibe  trial  Um 
defendant  filed  an  amended  answer  setting  up 
the  special  defense  above  referred  to,  whidi 
fact  was  doubtless  overlooked  by  the  court 
in  preparing  the  instructions.  The  defendant 
could  not  have  been  prejudiced  In  the  slight- 
est, liecause  the  court  in  instruction  No.  5 
submitted  the  special  defense  raised  by  the 
amended  answer,  and  the  amended  answer 
did  contain  a  general  denial  of  each  and  ev- 
ery allegation  of  the  petition. 

Complaint  is  made,  however,  of  the  lan- 
guage used  in  instruction  No.  6.  In  this  in- 
struction the  court,  after  charging  that  the 
light  to  recover  under  the  compensation  act 
Is  based  upon  an  accident  arising  out  of  and 
in  the  course  of  the  workman's  employment, 
further  Instructed  as  follows: 

"The  amount  of  recovery  cannot  be  augment- 
ed by  a  cause  separate  and  independent  of  the 
injary,  (he  consequences  of  which  admit  of  defi- 
nite ascertainment,  and  in  this  case  if  the  jury 
find  from  the  evidence  that  the  injury  which 
the  plaintiff  received  was  of  comparatively  Uttie 
importance  and  from  which  he  would  normally 
have  recovered  wittiout  any  serions  conaequene- 
es,  but  tliat  by  reason  of  his  own  acts  in  fail- 
inK,  neglecting,  or  refusing  to  call  proper  medi- 
cal aid,  if  you  find  that  be  did  so  fail,  neglect, 
and  refuse,  said  injury  became  infected,  and 
you  con  determine  from  the  evidence  with  rea- 
sonable certainty  how  much  the  injury  was  ang^ 
mented  by  reason  of  said  wound  becoming  in- 
fected, then  you  are  instructed  that  the  plain- 
tiff would  only  be  entitled  to  recover  in  thi» 
action  compensation  for  the  injury  wliidi  was 
caused  by  the  accident,  and  would  not  be  en- 
titled to  recover  for  any  augmentation  of  said 
injury  occasioned  by  said  infection;  but  if  you 
find  from  the  evidence  that  said  infection  oc- 
curred at  the  time  the  plaintiff  received  the 
injury  or  that  it  occurred  subsequent  to  said 
time,  but  that  the  plaintiff  in  either  event  used 
reasonable  and  ordinary  care  to  obtain  compe- 
tent and  proper  medical  and  surgical  aid,  then 
you  are  instructed  that  he  would  t>e  entitled 
to_  recover  full  compensation  for  the  results  of 
said  injury,  although  you  may  believe  from  the 
evidence  that  the  injurious  results  were  aug- 
mented and  caused  in  great  part  by  its  l>eing 
infected." 

It  is  complained  that  the  instruction  placed 
the  burden  of  proof  upon  defendant,  that  it 
is  ambiguous  and  its  meaning  vague  and  ob- 
scure, that  even  though  the  jury  l)elleved  the 
injury  was  augmented  by  reason  of  plaintiffs 
own  conduct,  yet  if  they  could  not  determine 
the  extent  to  which  his  injury  was  thus  af- 
fected, they  were  justified  in  concluding  that 
his  present  condition  resulted  from  the  orig- 
inal injury. 

As  applied  to  the  facts  disclosed  by  the  evi- 
dence, we  think  it  cannot  be  said  the  instruc- 
tion prejudiced  the  defendant  Some  of  the 
language  used  is  open  to  the  criticism  that 
it  is  somewhat  ambiguous,  but  the  important 
issue  was  kept  before  the  jury,  and  they  were 
given  to  understand  that  plaintiff  was  not 
entitled  to  recover  for  any  augmentation  of 
his  injury  by  reason  of  the  wound  becoming 
infected,  if  that  resulted  from  his  neglect  to 
procure  proper  medical  attention.  Nor  is  the 
instruction  open  to  the  objection  tliat  it 
placed  the  burden  of  proof  upon  the  defend- 
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ant  It  did  not  attetapt  to  treat  of  that  aties- 
tlon.  In  another  Instruction  the  court  prop- 
perly  charged  that  the  burden  of  proof  was 
upon  the  plaintiff  to  prove  by  preponderance 
of  the  evidence  every  material  allegation  of 
bis  petition. 

Moreover,  we  are  not  disposed  to  attach 
importance  to  the  language  of  the  Instruc- 
tion for  the  reason  that  an  examination  of 
the  record  satisfies  us  that  there  was  no  sub- 
stantial basis  in  the  evidence  for  the  claim 
that  the  plaintiff  was  negligent  in  procuring 
proper  medical  attention.  There  is  no  dis- 
pute as  to  what  occurred.  He  went  promptly 
enough  to  the  defendant's  doctor,  who  gave 
him  all  the  treatment  deemed  necessary; 
when  he  found  himself  unable  to  leave  his 
bed  the  following  day,  he  certainly  used  rea- 
sonable efforts  to  procure  the  attoidance  of 
Dr.  Lewis,  and,  failing  in  that,  immediately 
called  In  a  competent  physician.  When  he 
failed  to  get  relief,  he  discharged  that  phy- 
sician and  called  another.  It  would  be  a 
btrange  doctrine  to  bold  that  this  man,  un- 
able to  speak  our  language,  is  to"  be  held  guil- 
ty of  negligence  because  doctors  called  as  ex- 
pert witnesses  failed  to  agree  as  to  what  was 
the  proper  medical  treatment  for  his  injury. 
The  mere  fact  that  Dr.  Lewis  found  him  In 
bed  several  days  after  the  injury  with  no 
dressing  or  bandage  upon  his  hand  and  arm 
does  not  tend  to  show  that  the  plaintiff  was 
negligent  in  procuring  proper  medical  atten- 
tion. Three  physicians  had  failed  to  bring 
him  relief,  and  it  is  npt  strange  that  in  ills 
suffering  he  was  found  with  no  bandages  or 
dressing  upon  his  arm.  We  conclude  that 
the  defendant  was  not  prejudiced  by  the  in- 
structions. There  is  some  complaint  that 
the  amount  of  compensation  is  excessive,  but 
we  are  unable  to  say  that  it  Is  not  supported 
by  some  substantial  evidence. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


MODERN    ORDER    OF    PRAETORIANS   v. 

BLOOM.     (No.  8329.) 
(Supreme  Court  of  Oklahoma.    March  26, 1918.) 

(Syllahus  ly  tlie  Court.) 

1.  iNSTTBAWCis  €=>6S8— Fratebnai,  Bbnefici- 

ART   INSTTRANCE — STATUTE. 

An  association  cannot  establish  its  status 
as  a  fraternal  beneficiary  association  under  ar- 
ticle 19,  %  3,  Const.,  chapter  38,  Rev.  Laws 
1910.  and  chapter  205,  Laws  1915,  by  merely 
showing  that  it  baa  a  ritual,  local  lodges,  and  a 
representative  form  of  government;  but  the 
character  of  the  business  transacted,  and  not 
the  mere  formal  workings  of  the  organization, 
will  fix  its  true  status. 

2.  INSUBARCS  i®=»688— Fkatebnax,  Beneficia- 
RT  Association — Character  ok  Business- 
Certificates  OR  Policies. 

In  determining  the  character  of  business 
transacted  bf  an  association  under  article  19, 
I  3,  of  the  Constitution,  chapter  38,  Kev.  Laws 
1910,  and   chapter  205,   Laws  1915,   it  is  not 


error  to  take  into  consideration  certificates  or 
polides  issued  by  the  association  other  than 
the  one  sued  on. 

3.  Insurance  «=»688— "Fraternai,  Benefici- 
ABT   Association"— ExBanpTioNS—STATtTTB. 

An  association  en^gcd  in  the  business  of 
writing  20-payment  hfe,  10-payment  life.  In- 
payment life,  20-year  renewable  term,  old  age 
benefit,  20-year  installment  certificates,  whole 
life  20-year  installment,  and  20-payment  life, 
policies  or  certificates  of  insurance,  although 
having  a  ritual,  local  lodges,  and  a  representa- 
tive form  of  government,  is  not  a  fraternal  ben- 
eficiary association,  within  the  purview  of  ^e 
Constitution  and  statutes  of  this  state,  and  is 
not  entitled  to  exemption  from  the  provisions 
of  the  insurance  laws. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Frater- 
nal Association.] 

(Additional  SylUbitt  ly  Editorial  Staff.) 

4.  Inbubanck  9=»688  —  BIXEifPTiONs— Orders 
—"Mutual"—'  'Uniform.  ' ' 

Under  Const  art  19,  {  8,  providing  that 
the  revenue  and  tax  provisions  of  the  Constitu- 
tion shall  not  include,  but  that  the  state  shall 
provide  for  insurance  companies  not  organized 
for  profit  and  insuring  only  their  own  members, 
including  fraternal  lifb,  health,  and  accident 
insurance  in  fraternal  orders  in  which  the  in- 
terests of  the  members  of  each  respectively  shall 
be  uniform  and  mutual,  the  word  "mutual"  de- 
notes a  common  interest  and  "uniform"  means 
conformity  to  one  pattern ;  aameneas. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Mutual: 
Uniform.] 

Commissioners'  Opinion.  Division  No.  2. 
Error  from  District  Court  Choctaw  Coimty; 
C.  B.  Dudley,  Judge. 

Action  by  Emma  Bloom  against  the  Mod- 
ern Order  of  Prietorians  to  recover  on  three 
certain  certificates  of  life  insurance.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Oordon  &  Mclnnis,  of  McAlester,  and 
Works  &  Copping,  of  Hugo,  for  plaintiff  in 
error.  J.  M.  WilUs,  of  Ardmore,  and  G.  Elarl 
Shaffer,  of  Tulsa,  for  defendant  in  error. 

POPE,  0.  In  the  briefs  and  argument,  dis- 
tinguished by  marked  ability  on  both  sides 
of  the  case,  It  is  contended  by  the  plaintiff 
in  error  that  certain  alleged  false  statements 
In  the  applications  for  the  insurance  pre- 
clude a  recovery.  The  defendant  in  error, 
relying  on  the  fact  that  the  applications  are 
merely  referred  to  in  the  certificates  and  not 
attached  thereto,  insists  that  the  applica- 
tions cannot  be  admitted  in  evidence;  the 
.theory  being  that  the  PrjBtorians  are  writing 
old  line  and  not  fraternal  Insurance. 

[1,  2]  If  the  plaintiff  is  right  in  its  insist- 
ence as  to  the  character  of  business  being 
transacted  by  the  Prsetoriana.  then  there  is 
an  end  to  this  case.  By  statute,  so  plain 
that  there  can  be  no  mistake  in  construc- 
tion. Is  fixed  a  rule  that  an  application  for 
life  insurance,  although  referred  to  in  the 
policy,  is  not  admissible  in  evidence  unless  a 
true  copy  thereof  is  attached  to  and  made 
a  part  of  the  policy;   a  rule  havlug  no  ap> 
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plication  to  certificates  of  fraternal  benefit 
Insurance.  R.  L.  1910,  H  3467-3476,  and 
chapter  38,  art  3,  Rev.  Laws  1910.  It  fol- 
lows, therefore  that  the  decisive  question  is 
whether  the  Pnetorlans  are  engaged  in  writ- 
ing old  line  Insurance  or  merely  writing  fra- 
ternal benefit  insurance;  whether  it  is  a 
life  insurance  company  or  a  fraternal  ben- 
eficiary association;  and  this  must  be  de- 
termined from  tlie  character  of  the  business 
transacted.  The  order  cannot  establish  its 
status  as  a^fraternal  beneficiary  association 
by  merely  showing  that  it  has  a  ritual,  local 
lodges,  and  a  representative  form  of  govern- 
ment, and  that  each  of  these  things  has  more 
than  a  mere  paper  existence.  It  Is  true  that 
a  fraternal  beneficiary  association  must  have 
and  operate  a  ritual  and  local  lodges  and  a 
representative  form  of  government.  R.  L. 
1910,  I  3486.  Yet  it  is  the  character  of  the 
business  transacted,  and  not  the  mere  formal 
working  of  the  organization,  which  will  fix 
the  true  status  of  the  order.  National  Union 
V.  Marlow,  74  Fed.  775,  21  C.  O.  A.  89. 

At  the  very  outset  comes  the  preliminary 
question,  What  may  be  considered?  It  is 
contended  that  only  the  certificates  sued  on 
can  be  looked  to  in  order  to  determine  the 
character  of  the  business,  and  that  the  other 
certificates  which  it  issues  must  be  put  out 
of  view. 

Whatever  construction  may  otherwise  be 
placed  on  article  19,  |  3,  of  the  state  Consti- 
tution, It  is  clear  that  there  must  be  a  cer- 
tain mutuality  and  uniformity  in  fraternal 
beneficial  certificates;  that  they  cannot  be 
Issued  with  entire  disregard  of  class,  mu- 
tuality, and  nniformlty.  If  there  must  be 
mutuality  and  uniformity  even  In  the  slight- 
est degree,  then  a  comparison  of  certificates 
Is  the  only  Way  by  which  uniformity  or  the 
lack  of  It  may  be  determined.  The  similari- 
ty or  dissimilarity  of  two  objects  cannot  be 
determined  by  an  Inspection  limited  to  one 
only.  There  may  be  cases  where  it  will  not 
be  found  in  the  mouth  of  the  Insurer  to  deny 
that  It  Is  of  a  character  Indicated  by  the 
policy  which  It  has  written,  but  It  cannot 
claim  that  its  status  must  be  determined  by 
any  one  contract. 

It  appears  that  the  constitution  of  the 
plaintiff  company  authorizes  eight  different 
classes  of  certificates,  and  that  it  is  issuing 
seven  of  these  classes,  to  wit,  20-payment 
life,  15-payment  life,  10-payment  life,  20-year 
renewable  term,  old  age  benefit,  whole  life 
20-year  Installment,  and  20-year  installment 
benefit. 

In  this  case  two  types  of  certificates  are 
presented,  the  20-year  renewable  term  and 
the  20-payment  20-year  installment  ben- 
efit. A  highly  significant  fact  is  that  no 
one  of  the  seven  certificates  Issued  by  the 
Pnetorians  is  of  the  type  usually  issued  by 
fraternal  associations,  to  wit,  the  ordinary 
life.  Both  in  the  Constitution  and  the  stat- 
utes of  this  state  are  fraternal  insurance  and 


old  line  Insurance  sharply  differentiated,  not 
by  any  complete  and  differentiating  defini- 
tions of  the  two  kinds  of  insurance,  but  by 
a  distinct  code  of  laws  applicable  thereto. 
Const,  art  19,  i  3;  R.  L.  1910,  S  3486;  Laws 
1915,  c.  205.  Said  section  of  the  Constita- 
tion  Is  as  follows: 

"The  revenue  and  tax  provisions  of  this  Con- 
stitution shaU  not  include,  but  the  state  shall 
provide  for,  the  following  classes  of  insurance 
organizations  not  conducted  for  profit,  and  in- 
suring onljr  their  own  members:  First  farm 
companies  insuring  farm  property  and  products 
thereon;  second,  trades  insurance  oompaniei 
insuring  the  property  and  interest  of  one  line 
of  business ;  third,  fraternal  life,  health,  and  ac- 
cident insurance  m  fraternal  and  civic  orders, 
and  in  all  of  which  the  interests  of  the  meint>ers 
of  each  respectively  shall  be  uniform  and  mo- 
tuai" 

Tbia  section  of  the  Constitution  clearly  rec- 
ognizes that  the  two  different  kinds  of  instir- 
ance  exist,  leaving  the  courts  to  find  the  facts 
which  differentiate  the  one  from  the  other; 
and  the  line  of  demarcation  Is  not  easily  ex- 
pressed. The  problem  is  primarily  one  of 
fact  In  the  written  law,  however,  will  be 
found  several  guides.  There  is  little  Ime 
of  the  salient  features  of  old  line  insurance, 
but  certain  boundaries  which  prescribe  the 
fraternal  benefit  Insurance.  This  kind  of 
insurance  can  only  be  written  by  associa- 
tions having  a  ritual,  local  lodges,  and  a 
representative  form  of  government  R.  L. 
1910,  $3486;  Laws  of  1915,  c.  205.  The  or- 
ganization must  not  be  for  profit  meaning,  of 
course,  that  there  must  l>e  no  profit  except 
that  coming  to  the  insured,  and  the  right 
of  every  member  permitted  by  the  Constitu- 
tion must  be  uniform  and  mutual.  The  law 
in  fixing  these  boundaries  beyond  which  the 
fraternal  beneficiary  association  must  not 
transgress  was  merely  stating  the  limitations 
which  had  ever  been  self-imposed  by  these 
organizations,  leaving  the  written  law  out  of 
view. 

Certain  well-defined  distinctions  have  al- 
ways been  manifested  between  the  two  kinds 
of  insurance.  It  Is  a  matter  of  common  knowl- 
edge that  life  insurance  as  written  by  the  old 
line  cotppany,  l>oth  stock  and  mutual,  is  high- 
ly complicated  and  involves  innumerable  va- 
riations of  policy,  form,  and  privileges — every 
gradation  possible.  In  the  combination  of 
insurance  and  Investment,  and  while  any 
single  life  policy  may  be  simple,  the  business 
as  a  whole  is  characterized  by  variety,  com- 
plexity, and  Inequality  and  want  of  con- 
formity. EVatemal  tieneflt  insurance  has 
never  taken  such  character;  aimplldty — 
oneness — is  the  dominant  idea;  a  commcHi 
association  of  men  for  a  common  benefit  in 
everything,  characterized  with  such  simplici- 
ty that  there  is  entire  mutuality  in  interest 
and  uniformity  of  right  The  character  of 
these  organizations  has  placed  same  In  the 
early  tyi)es;  the  fraternal  associations  have 
never  passed  far  beyond  these  original  types. 
An  association  of  men  all  combined  to  carry 
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the  same  Identical  benefit  to  each  and  every 
member  when  distress  and  disaster  come  was 
'and  btlll  is  the  dominant  Idea;  the  premor- 
tem  assessment  followed  by  the  post  mortem; 
the  level  premium  plan  and  the  reserve  fund 
came  In,  but  never  bad  the  idea  of  simplicity 
—oneness — In  rights  and  obligations  t>een  far 
departed  from ;  over  and  against  the  complex- 
ity, variety,  and  Inequality  and  want  of  uni- 
formity of  the  old  line  life  Insurance  stands 
the  simplicity,  the  uniformity,  mutuality, 
and  oneness  of  the  fraternal  benefit  type  of 
Insurance,  and  this  differentiating  test  has 
been  carried  Into  our  Constitution  in  lan- 
gnage  which  clearly  recognizee  a  difference 
between  the  old  line  and  fraternal  Insurance 
and  recognizes  the  several  different  classes  of 
such  organizations.  The  farm  mutuals,  trade 
mutnals,  and  the  fraternala  command  that 
the  Interest  of  the  members  of  each  respec- 
tively shall  be  uniform  and  mutual;  thus  In 
the  param3unt  law  of  the  state  is  the  man- 
date that  the  fraternal  shall  continue  to  ot>- 
serre  the  fundamental  Ideas  of  uniformity 
and  mntuallty  wbldi  have  always  character- 
ized such  organlzatlcHia 

To  this  test,  the  Order  of  Praetorians  set 
Its  multiplied  variety  of  certificates,  omitting 
even  the  common  form  of  such  certificate,  the 
ordinary  life,  does  not  conform,  and  by  its 
own  acts  has  taken  away  the  right  to  claim 
any  of  the  sipedal  privileges  given  to  frater- 
nal beneficiary  associations.  Neither  by  usage, 
right,  or  law  Is  an  organization  warranted  in 
transacting  the  usual  life  insurance  business 
of  the  old  line  company  In  the  guise  of  a 
fraternal  beneficiary  association.  It  Is  true 
that  the  fraternal  beneficiary  association  can 
engage  in  old  line  Insurance,  but  when  It  does 
the  day  of  Its  special  privileges  is  gone,  nor 
does  the  order  meet  the  requirements  that 
the  fraternal  association  must  be  conducted 
without  profit.  i:ach  of  the  certificates!  sued 
on  provides  for  fixed,  certain,  and  Invariable 
premium  payments  and  provides  for  a  fixed, 
certain,  and  Invariable  boiefit.  Haydel  t. 
Association,  104  Fed.  718,  44  O.  0.  A.  109; 
Mrs.  Knott  v.  Insurance  Co.,  161  Mo.  App. 
579,  144  S.  W.  178. 

No  provision  is  made  In  this  certificate  for 
participation  of  the  insured  In  the  profits,  and 
each  has  the  character  of  a  profit-making 
c<Hitract;  each  Is  to  endure  for  20  years,  un- 
less inmred  die  within  the  term.  Certainly 
It  requires  no  argument  to  show  that  a  con- 
tract of  this  description,  requiring  certain 
fixed  and  unalterable  premium  payments  and 
providing  a  certain  fixed  and  unalterable 
benefit  mentioned,  yielded  a  profit  or  loss. 
The  necessary  result  Is  that  If  the  rate  Is  ad- 
equate there  must  be  a  profit  All  mutual  life 
old  line  policies  and  many  stock  companies 
meet  this  uniformity  of  written  law  by  in- 
corporating a  participating  feature,  In  which 
particular  they  are  more  fair  and  equitable 
than  the  contracts  sued  on.    The  Prsetorians 


certainly  will  not  ^dmlt  that  they  are  operat- 
Ing  at  a  loss,  and  If  the  contract  sued  on  will 
yield  a  profit,  where  does  the  profit  go?  The 
Insured  does  not  participate,  so  that  the 
inevitable  conclusion  Is  that  the  profit  either 
will  go  to  the  more  favored  members  of  the 
order  or  to  a  reserve  fund  for  the  future 
members  of  the  order.  In  either  case,  there 
is  a  profit  to  some  one  other  than  the  Insured, 
in  clear  violation  of  the  constitutional  re- 
quirements of  mutuality  and  uniformity. 
National  Protective  Legion  v.  O'Brien,  102 
Minn.  15,  112  N.  W.  1050. 

The  plaintiff  in  error  devotes  much  space 
to  the  ooustractlon  of  article  19,  S  3,  of  the 
Oklahoma  Constitution,  and  obviously  it  must 
play  an  important  part  In  this  and  all  other 
cases  Involving  the  distinction  between  old 
line  and  fraternal  benefit  Insurance.  It  ia 
contended  on  behalf  of  plaintiff  in  error  that 
this  provision  of  the  Constitntlon  merely  ex- 
empts fraternal  benefldary  associations  from 
certain  burdens  Imposed  on  Insurance  com- 
panles,  and  in  no  way  restricts  fraternal 
benefldary  associations  in  wrlttng  various 
kinds  and.  classes  of  certificates.  The  accept- 
ance of  this  construction  would  make  tha 
provision  violative  of  the  Fourteenth 
Amendment  of  the  federal  Constitution  and 
void.  EViual  protection  of  the  law  guaranteed 
by  this  amendment  does  not  permit  of  impo- 
sition of  burdens  on  one  class  of  persons 
engaged  in  a  certain  business  and  allow  the 
exception  of  others  engaged  in  predsely  the 
same  kind  of  business.  While  dasslflcatlon 
Is  not  prohibited,  it  is  only  permissible  when 
based  on  some  reasonable  ground;  some  dif- 
ference which  bears  a  Just  and  proper  rela- 
tion to  the  classification,  and  not  a  mere 
arbitrary  selecticMi  (Magoun  v.  Bank,  170 
n.  S.  283,  18  Sup.  Ct  594,  42  li.  Ed.  1037; 
Barbler  v.  Connolly,  113  U.  8.  27,  6  Supw  Ct 
357,  28  U  Bd.  923;  McPherson  t.  Blocker, 
146  C.  S.  1,  18  Supw  Ct  3,  36  U  Ed.  869); 
and  om  this  prlndple  it  has  been  held  tliat 
a  statute  which  imposes  obligations  on  old 
line  Insurance  companies  which  are  not 
imposed  on  fraternal  benefldary  assodatlona 
is  a  violation  of  that  section  of  the  federal 
Constitution,  if  It  enables  both  to  write  pr» 
dsely  the  same  policy  of  Insurance  (Stat«- 
V.  Vandlver,  213  Mo.  187,  111  S.  W.  911.  IB 
Ann.  Cas.  283). 

There  is  no  great  difficulty  in  reaching  the 
true  meaning  of  article  19,  {  3,  of  the  Con- 
stitutlOTi,  because  by  its  dear  effect  of  ex- 
empting fraternal  beneficiary  assodatlona 
from  certain  burdens  imposed  on  old  line 
Insurance  companies,  it  recognizes  the  fact 
that  old  line  and  fraternal  Insurance  are 
essentially  different,  and  requires  the  state 
to  provide  for  the  fraternal  company,  divides 
the  Insurance  of  the  latter  character  In 
certain  definite  dasses,  prohibits  profit,  and 
requires  the.  rights  of  the  members  of  every 
dass  to  be  mutual  and  nniform.  Not  only 
does   this  provision   require   the  fraternal 
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companies  to  confonn  to  certain  rales  not  In 
conflict  with  the  classifications  and  the 
policies  attempted  by  the  Prsetorlans,  but 
In  itself  the  Constltutloa  classifies  the  fra- 
ternal, and  In  so  doing  fixes  the  limit  of  the 
classlflcatlons,  beyond  which  these  associa- 
tions must  not  go.  The  reading  of  this 
provision  of  the  Constitution  shows  that  the 
state  recognizes  three  classes  of  Insurance 
organizations  not  conducted  for  profit.  In 
the  case  undOr  consideration  we  are  concern- 
ed with  the  class  which  is  specified  as  third, 
and  this  third  class  does  not  authorize  all 
kinds  of  life,  accident,  and  health  Insurance, 
but  only  fraternal  life,  health,  and  accident 
Insurance,  and  it  is  then  provided  that  In  all 
•of  them  the  Interest  of  members  of  each 
respectively  shall  be  uniform  and  mutual; 
another  characteristic  of  fraternal  insur- 
ance. The  Constitution  makes  the  classi- 
fication, and  the  right  of  further  classification 
by  the  fraternity  Is  usually  denied.  Thomas 
V.  Achilles,  16  Barb.  (N.  Y.)  491;  Walker  v. 
Glddlngs,  103  Mich.  344,  61  N.  W.  512;  Na- 
tional Protective  Legion  t.  O'Brien,  102  Mino. 
15,  112  N.  W.  1060. 

[3, 4]  While  uniformity  and  mutuality  is 
not  required  between  the  life,  health,  and 
accident,  it  is  expressly  required  when  any 
further  classification  is  attempted  of  either 
of  the  three  constitutional  classes.  It  is  at 
this  point  that  the  plaintiff  in  error  seems  to 
faU.  The  order  in  Its  various  certificates  is 
attempting  to  make  a  classification  beyond 
the  Constitution,  and  doing  so  in  the  face  of 
the  constitutional  requirement  of  uniformity 
and  mutuality,  for  its  life  certificates  do  not 
give  the  required  mutuality  and  untformity 
of  interest. 

The  word  "mutual"  in  this  connection  de- 
notes a  common  interest.  Robison  v.  Wolf, 
27  Ind.  App.  683,  62  N.  B.  74.  Uniformity 
has  been  said  to  Indicate  sameness,  a  con- 
formity'to  one  pattern.  McConlhe  v.  State, 
17  Fla.  238;  Town  v.  State,  29  Fla.  128,  10 
South.  740.  Clearly  it  is  a  violation  of  the 
essential  ideas  to  attribute  uniformity  and 
mutuality  of  interest  as  a  result  of  10  and 
20  year  certificates  of  insurance.  In  the  one 
case,  the  insured  is  only  interested  in  the 
integrity  and  solvency  of  the  insurer  for  a 
I)erlod  of  10  years;  In  the  other,  the  interest 
is  more  extended,  and  it  is  still  further  ex- 
tended when  renewable  term  and  annuity 
benefit  contracts  come  into  comparison.  We 
can  conceive  of  circumstances  whidi  would 
make  the  interest  of  the  several  classes  of 
certificate  holders  positively  hostile,  and  the 
'members  impelled  by  self-interest  .to  oppose 
one  another.  The  conclusion,  we  think,  is 
that  the  plaintiff  in  error  is  not  writing 
fraternal  benefit  insurance  within  the  mean- 
ing of  the  Constitution  and  statutes  of  this 
state,  but  engaged  in  a  life  insurance  business 
which  is  not  fraternal  in  diaracter,  and  is 
not  entitled  to  any  of  the  prlTileges  applied 


{ to  fraternal  beneficiary  associations.  The 
rights  given  it  must  be  measured  by  the  gen- 
eral insurance  law,  and,  as  that  law  predudei 
the  reception  in  evidence  of  aivUcatlon  and 
medical  examination  referred  to  in  the  poli- 
cy unless  true  copy  is  attached  thereto.  Judg- 
ment of  the  lower  court  is  therefore  j^mrmj^ 

PEB  CURIAM.    Adopted  la  wbol& 


OAMEL  V.  HINDS  et  al.    (No.  eWTL) 

(Supreme  Court  of  Oklahoma.     Jan.  29,  191S. 

Rehearing  Denied  March  26,  1918.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Erbor  <S=)1065— EQirrrr  C= 
377,  381— ADvisoBrr  Jury— Adoptiok  of  Jc- 
bt's  Conclusions— Instbcctions. 

In  cases  of  equitable  cognizance,  the  jndft 
may  call'  a  jury  or  consent  to  one  for  the  pur- 
pose of  advising' him  on  questions  of  fact,  and 
he  may  adopt  or  reject  their  conclusions;  ird 
instructions  offered  by  the  parties  furnish  so 
ground  of  error  on  appeal. 

2.  Appsal  and  ETbkob  «=>10CO— Equttt  «» 
889  —  JuDOMEHT  Based  on  TvxDmaa  or 

JUBT. 

It  is  not  only  the  right  but  the  duty  of  tb* 
court  in  such  cases  to  finally  determine  all  que*- 
tioDS  of  fact  as  well  as  of  law,  and,  where  tbe 
record  shows  that  the  court  did  not  adopt  tb« 
findings  of  the  jury  but  especially  disagrpni 
therewith,  a  judgment  of  the  court  based  oin  the 
findings  of  the  jury  must  be  reversed. 

3.  EviDEu«CE  $=>158(6)  —  Secohdabt  Evi- 
dence— Foreign  Judovtent. 

Parol  evidence  is  inadmissible  to  prove  thr 
existence  of  a  foreign  judgment 

Commissioners'  Opinion,  Division  Na  3. 
Error  from  District  Court,  Pontotoc  County; 
J.  W.  Bolen,  Judge. 

Suit  by  J.  C.  Hynds  and  another  against 
J.  A.  Gamel.  Judgment  for  plalntlUa,  and 
defendant  brings  error.-  Reversed,  and  re- 
manded for  new  trial. 

J.  F.  McKeel,  of  Ada,  for  plaintiff  In  error. 
Robert  Wiinblsh,  B.  H.  Epperson,  and  Tom 
D.  McKeown,  all  of  Ada,  for  defendants  in 
error. 

HOOKER,  C.  This  suit  was  instituted  hi 
the  lower  court  by  Gamel  against  J.  C.  and 
Agnes  Hynds  to  recover  a  personal  Judgment 
upon  three  promissory  notes  for  $800  each 
with  8  per  cent.  Interest  from  the  date.  Au- 
gust 17,  1906,  and  to  establish  and  foreclose 
a  vendor's  lien  upon  certain  real  estate  de- 
scribed here.  And  it  was  alleged  that  said 
notes  had  been  executed  to  N.  B.  Breckin- 
ridge as  a  part  of  the  purchase  price  for 
real  estate  conveyed  by  Breckinridge  to 
Hynds,  and  that  said  notes  had  been  assign- 
ed and  transferred  before  matnrlty  for  a 
valuable  consideration  to  the  plaintUf  in  er- 
ror who  upon  default  and  maturity  thereof 
Instituted  this  action. 

N.  B.  Breckinridge,  on  his  an>licatloii. 
was  made  a  i>arty  defendant  to  this  action  in 
the  court  below,  and  he  filed  an  answer  in 
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bis  own  bebaU  which  admitted  the  execnticA 
of  Bald  notes  to  him  and  his  transfer  thereof 
to  Gamel,  bnt  he  alleged  that,  after  the  ex- 
ecution and  delivery  of  said  notes  and  the 
conveyance  of  the  property  for  which  they 
were  given  as  a  part  of  the  purchase  price, 
he  removed  from  the  state  of  Oklahoma  to 
the  republic  of  Mexico,  and  while  he  was 
there  that  he  was  induced  by  Gamel  to  pur- 
chase an  interest  in  a  certain  corporation  or- 
ganized by  Gamel  for  the  purpose  of  manu- 
facturing and  selling  ice  and  soda  water, 
and  that  he  was  induced  to  take  stock  in 
said  corporation  by  means  of  false  and 
fraudulent  representations  made  by  Qamel 
to  him  as  to  the  value  of  the  said  stock, 
and  that  relying  upon  these  representations, 
he  had  executed  his  note  for  $5,000.  to  the 
plaintiff,  Gamel,  and  in  order  to  secure  the 
payment  thereof  had  deposited  with  Gamel 
as  collateral  security  the  three  notes  involv- 
ed in  this  action;  that  there  was  no  other 
consideration  for  said  note  other  than  this 
worthless  stock,  and  that  plaintiff  knew  at 
the  time  he  made  said  representations  that 
they  were  false  and  were  made  by  Gamel  for 
the  purpose  of  defrauding  him,  which  it  did. 
As  a  further  defense  the  said  Breckinridge 
alleged  that  suit  had  been  filed  upon  the 
$6,000  note  against  him  in  the  court  at  Sal- 
tillo,  Mexico,  and  that  a  Judgment  of  the 
court  had  been  rendered  there  in  his  favor 
to  the  effect  that  said  note  was  void  and 
without  consideration,  and  that  judgment 
was  relied  upon  by  Breckinridge  in  bar  to 
any  recovery  here.  It  was  further  asserted 
hy  Breckinridge  that  there  was  no  consider- 
ation for.  the  notes  executed  by  Hynds  to 
him. 

To  the  answer  of  Breckinridge  the  plaintiff, 
Game!,  filed  a  reply,  and  upon  the  Issues  as 
presented  the  cause  was  tried  and  a  Judg- 
ment had  in  favor  of  the  defendants  in  er- 
ror, from  which  an  appeal  is  had  to  this 
court 

[1, 2]  It  will  be  noticed  that  this  la  an  ac- 
tion of  equitable  cognizance,  as  the  plalntlfl 
below  sought  the  foreclosure  of  a  vendor's 
lien  upon  the  property  involved.  The  de- 
fendant Breckinridge,  asked  that  the  notes 
be  canceled,  that  the  vendor's  lien  on  said 
real  estate  be  released,  and  that  his  deed 
to  Hynds  be  canceled  and  held  for  naught, 
and  that  the  court  decree  the  title  to  said 
property  to>  him,  and  the  Judgment  of  the 
court  80  did.  The  trial  court  submitted  these 
issues  to  the  Jury  under  instructions,  and  a 
verdict  was  rendered  in  favor  of  the  defend- 
ants in  error.  The  court  below  evidently 
failed  to  recall  that  the  verdict  of  the  Jury 
was  only  advisory,  and  that  as  the  trial 
court  he  had  the  right  to  disregard  the  ver- 
dict of  the  Jury  if  same  did  not  meet  with 
his  own  views  as  to  what  the  equities  of  the 
case  demanded.  From  the  record  before  us 
the  verdict  of  this  Jury  did  not  meet  with 
the  approval  of  the  trial  Judxe,  for  in  the  or- 


der of  the  court  ovemiUng  the  motion  for  a 
new  trial  we  find  the  fcAlowlng: 

"This  question  was  submitted  to  the  jury,  and 
the  jury  found  that  there  was  evidence  of  fraud: 
however,  the  court  is  not  fully  satisfied  on  that 

auestion.  It  further  appears  to  the  court  that 
Here  were  two  law  propositions  that  should 
have  been  presented  to  the  jury  in  the  court's 
Instrnctlons.  *  •  •  The  court  is  of  the  opin- 
ion that  if  those  propositions  of  the  law  had 
been  submitted  to  toe  jury,  as  the  evidence  war- 
ranted, the  verdict  of  the  jury  mi^ht  have  been 
different  •  •  •  The  court  is  frank  to  say 
that  this  would  not  be  the  judgment  of  the  court 
if  it  was  left  entirely  with  the  court;  while  un- 
der the  rules  of  law  the  court  is  of  the  opinion 
that  the  motion  for  a  new  trial  should  be  over- 
ruled, which  is  hereby  ordered." 

This  court  has  oftentimes  held  that  even 
in  a  common-law  action  it  is  the  duty  of 
the  trial  oourt  to  weigh  the  evidence  and  to 
approve  or  disapprove  the  verdict,  and  if  the 
verdict  is  such  that  in  the  opinion  of  the  trial 
court  it  should  not  be  permitted  to  stand,  and 
it  la  such  that  he  cannot  conscientiously  ap- 
prove it,  and  he  believes  it  should  have  been 
for  the  opposite  party,  it  la  his  duty  to  set 
it  aside  and  grant  a  new  trial.  See  White 
V.  Dougal,  158  Pac.  907;  Rlson  t.  Harris, 
151  Pac.  684. 

In  the  instant  case  the  trial  court  had  the 
right  to  disregard  the  verdict  of  the  Jury, 
if  In  his  Judgment  the  same  failed  to  speak 
the  truth,  and  to  reach  his  own  conclu^ons 
upon  the  merits  of  the  caiise  irrespective  of 
the  verdict.  This  he  did  not  do,  as  it  plain- 
ly appears  by  the  record,  and  the  trial  court's 
disapproval  of  the  verdict  of  the  Jury  under 
the  state  of  this  record,  if  It  were  a  common- 
law  action,  would  be  snffl(dent  to  reverse  this 
case.  This  being  an  equitable  case,  however, 
and  one  wherein  the  trial  court  had  a  right 
to  reach  conclusions  of  his  own  irrespective 
of  the  verdict  of  the  Jury,  a  Judgment  of  the 
court  not  sustained  by  the  evidence,  and  one 
which  he  himself  does  not  approve,  but  being 
based  upon  a  verdict  of  the  Jury  with  which 
he  does  not  agree,  cannot  be  permitted  to 
stand. 

It  la  unnecessary  to  consider  the  instruct 
ti<»  presented  to  the  Jury,  for  this  court 
has  often  held  that  a  case  of  this  character 
win  not  be  reversed  on  account  of  Improper 
Instructions,  where  One  trial  court  has  the 
right  to  disregard  the  verdict  of  the  Jury 
and  reach  hia  own  conclusions  as  to  the  mer- 
its of  the  cause.  This  court  in  Orump  v. 
Lanham  et  al.,  168  Pac.  43,  said: 

"In  cases  of  equitable  cognizance  the  judge 
may  call  a  jury,  or  consent  to  one,  for  the  pur- 
pose of  advising  him  on  questions  of  fact,  and 
he  may  adopt  or  reject  their  conclusions,  as  h« 
sees  fit,  and  instructions  offered  by  the  parties 
furnish  no  ground  of  error  on  appeal.  It  is  not 
only  the  right,  but  the  ^uty,  of  the  court  ill 
such  cases  to  finally  determine  all  questions  of 
fact  as  well  as  of  law." 

The  errors  complained  of  In  the  instruc- 
tions will  not  be  considered  here,  but  It  was 
the  duty  of  the  trial  court  to  have  determined 
all  questions  of  fact.  This  he  did  not  do. 
While  we  have   the  right,  under  r^jteated 
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dedslona  of  this  caait,  to  consider  this  evi- 
dence and  render  or  cause  a  judgment  as  we 
deem  proper  in  the  premises,  yet,  as  this 
evidence  is  conflicting,  the  trial  court  Is  In 
a  better  position  to  determine  the  correct- 
ness of  this  controversy  than  we  are. 

We  think  the  evidence  here  shows  that  Ca- 
mel is  the  owner  of  tlila  $5,000  note,  and 
the  record  fails  to  satisfy  our  minds  by  any 
competent  evidence  that  any  judgment  has 
been  rendered  thereon  which  would  bar  a  re- 
covery here.  If  Breckinridge  had  any  such 
evidence,  he  should  have  presented  it  to  the 
trial  court.  This  he  did  not  do,  although  this 
case  has  been  pending  since  February,  1909. 

[3]  Certain  parol  evidence  was  Introduced 
bere  as  to  the  rendition  of  that  Judgment  In 
the  Mexico  courts,  and  as  to  Its  contents, 
but  that  evidence  is  far  from  satisfying  and 
to  incompetent. 

R.  C.  L.  vol.  10,  p.  1121,  says: 

"Mode  of  Proof — Copiei, — A  judgment  and  ttie 
proceedings  in  the  cause  in  which  it  has  been 
rendered  properly  are  proved  by  the  record  it- 
self or  by  certified  copy.  Indeed,  except  in  case 
of  the  loss  or  destruction  of  the  record,  it  can- 
not be  proved  otherwise  than  by  the  original  or 
by  a  duly  authenticated  copy.  In  most  of  the 
states  there  are  statutes  providing  for  the  in- 
troduction of  certified  copies  of  judicial  as  well 
as  nonjudicial  records.  *  *  *  So  a  judgment 
cannot  be  proved  by  the  testimony  of  a  witness 
that  while  he  was  clerk  of  the  court  certain  pa- 
pers shown  to  him  were  issued  and  filed  by  him, 
and  he  believes  they  are  the  records  of  the 
court. 

Other  authorities  sni«)orting  this  rule  are: 
Lyon  V.  Boiling,  14  Ala.  753,  48  Am.  Dec.  122; 
Hammatt  v.  Emerson,  27  Me.  30R,  46  Am. 
Dec.  698;  Eyler  v.  Crabbs,  2  Md.  137,  66  Am. 
Dea  711 ;  Tuttle  v.  Jackson,  6  Wend.  (N.  Y.) 
213,  21  Am.  Dec.  306. 

This  cause  la  reversed,  and  remanded  for  a 
new  trial. 

P£>B  CURIAM.    Adopted  In  wholei. 


(68  Okl.  92) 

NATIONAL  SURETY  CO.  v.  SCALES. 
(No.   8611.) 

(Supreme  Court  of  Oklahoma.    March  26, 
19ia) 

(Svllaivi  by  the  Court.) 

1.  Appeal  aiu>  Ebbob  ®=»1231 — Sitfebsedeab 
Bond— Right  or  Action. 
Grace  Scales,  a  minor,  recovered  a  judgment 
in  the  sum  of  $1,177  against  the  Missouri,  Okla- 
homa &  Gulf  Railway  Company,  as  payment 
for  right  of  way  through  her  land  in  Hughes 
county.  From  this  judgment  the  railway  com- 
pany appealed  to  the  Supreme  Court,  and  for 
the  purpose  of  superseding  the  judgment  exe- 
cuted a  supersedeas  bond  with  tUe  National 
Surety  Company  as  surety  thereon.  Pending 
the  appeal  negotiations  for  a  settlement  of  the 
judgment  were  entered  into  between  the  attor- 
neys for  Grace  Scales  and  the  attorneys  for  the 
railroad  company,  but  were  never  completed, 
and  pending  the  negotiations  the  case  was  dis- 
missed in  t^e  Supreme  Court  upon  stipulation 
signed  by  the  attorneys  for  the  respective  par- 
ties.    Held,  that  in  an  action  by  the  plaintiff 


against  the  surety  company  on  the  snpersedeaa 
bond  the  evidence  establiriied  the  above  facts, 
and  that  the  same  did  not  constitute  a  defense 
to  the  action. 
2.  APPEAL  AND  Ebbob  ^=31231  —  Dismiseal 

BY  Stipulation— LiABiUTT  o»  Sobett  oh 

Appeal  Bono. 
Where  an  appeal  is  dismissed  in  the  Su- 
preme Court  upon  the  written  stipulations  of 
the  attorneys  for  the  plaintiff  in  error  and  the 
attorney  for  the  defendant  in  error,  such  dis- 
missal does  not  release  the  sarety  from  liaUUty 
on  the  appeal  bond. 

Error  from  District  Court,  Hughes 
County;   Tom  D.  McKeown,  Judge 

Action  by  Grace  Scales  against  the  Nation- 
al Surety  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Maxey  &  Brown,  of  Muskogee,  for  plain- 
tiff In  error.  W.  T.  An^lln,  of  HoldenvUle, 
for  defendant  in  error. 

RAINEY,  J.  The  facts  necessary  to  a  de- 
termination of  the  questions  Involved  in 
this  case  are  substantially  as  follows:  In 
March,  1911,  Grace  Scales,  plaintiff  in  tbis 
action,  secured  a  judgment  in  the  district 
court  of  Hughes  county  against  the  Missou- 
ri, Oklahoma  &  Gulf  Railway  Company  in 
the  sum  of  $1,177,  as  payment  for  a  right  of 
way  through  her  land  in  said  county.  F^m 
this  judgment  the  railroad  company  appeal- 
ed to  the  Supreme  Court  of  this  state,  and, 
for  the  purpose  of  superseding  the  judgment 
and  staying  execution,  execute4  a  superse- 
deas bond  In  the  sum  of  $2,345,  with  the  Na- 
tional Surety  Company,  defendant  herein, 
as  surety  thereon.  On  the  10th  day  of  Sep- 
tember, 1913,  the  appeal  was  dismissed  by 
the  Supreme  Court,  pursuant  to  the  follow- 
ing stipulation: 

"Stipulation  for  Dismissal. 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  hereto  that  the  al>ove  and 
foregoing  appeal  may  be  dismissed  with  preju-^ 
dice  to  future  action  at  the  cost  of  plaintiff  in  ^ 
error." 

The  judgment  not  having  been  paid  by  the 
railroad  company,  Grace  Scales  instituted 
the  Instant  action  to  recover  against  the 
National  Surety  Company  on  the  supersede- 
as Iwnd.  The  defense  alleged  in  the  answer 
of  the  surety  company  is  that  after  the  ap- 
peal was  timely  filed  In  the  Supreme  Court, 
and  In  the  latter  part  of  the  year  1912,  and 
In  the  early  part  of  the  year  1913,  nego- 
tiations were  entered  Into  between  Grace 
Scales,  the  plaintiff,  and  the  Missouri,  Ok- 
lahoma &  Gulf  Railway  Company,  for  a 
compromise  of  the  judgment,  as  a  result  Of 
which  an  agreement  of  settlement  was 
reached  between  the  said  Grace  Scales  and 
the  Missouri,  Oklahoma  &  Gulf  Railway 
Company,  whereby  the  railroad  company 
paid  to  Grace  Scales  the  sum  of  $150  cash 
and  gave  its  duly  executed  note  for  the  sum 
of  $877.14;  that  said  note  was  delivered  to 
the  plaintiff  and  the  cash  paid  was  accepted 
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by  her  in  fall  satisfaction  of  the  Jndsment; 
that  the  plaintiff  had  entered  into  the  stip- 
ulation above  recited  for  a  dismissal  of  tSe 
suit  pending  In  the  Supreme  Court;  and 
that  the  said  acts  were  without  the  knowl- 
edge or  consent  of  the  surety  company. 

The  evidence  discloses  that  Warren  ft  Mil- 
ler and  Ralph  P.  Welch,  attorneys  of  Hold- 
envllle,  Okl.,  represented  Grace  Scales  In  the 
condemnation  proceedings  and  In  the  nego- 
tiations for  the  settlement  of  the  judgment 
after  the  case  was  appealed  to  the  Supreme 
Conrt,  and  that  the  railroad  company  was 
represented  by  its  attorneys,  J.  Q  WUholt 
and  B.  R.  Jones.  On  October  15,  1912,  the 
attorneys  for  the  railroad  company  wrote 
Warren  ft  Miller  as  follows: 
"Be  Grace  Scales  ▼.  M.,  O.  ft  G. 

"Some  time  ago  your  Mr.  Miller  talked  with 
me  with  reference  to  the  settlement  of  the  con- 
demnation  case  of  Grace  Scales.  The  amount 
of  the  judgment  was  $1,177.  I  suggested  to  him 
that  if  they  would  accept  a  long  time  not  [note] 
we  might  effect  a  settlement  and  get  rid  of 
it.  I  would  be  glad  to  hear  from  you  and  see  If 
we  cannot  get  it  wiped  off.  If  we  cannot  make 
settlement  will  you  kindly  sign  the  inclosed  stip- 
ulation extending  time  within  which  to  serve 
brief." 

On  October  16,  1912,  Warren  ft  Miller  re- 
plied to  this  letter,  stating  that  Mr.  Welch, 
who  was  associated  with  them  in  the  case, 
had  informed  them  that  he  was  anthorlzed 
by  Mr.  Scales,  father  of  Grace  Scales,  who 
was  a  minor,  to  accept  a  note  bearing  inter- 
est at  8  per  cent,  duo  in  one  year,  provided 
the  $150  was  paid  at  once;  that  the  $150 
was  their  fee;  and  that  they  would  like  to 
have  that  imid  and  a  note  given  for  tbe  bal- 
ance. On  October  25th  Mr.  Jones  wrote 
Warren  ft  Miller  asking  if  they  could  not 
persuade  their  client  to  take  6  per  cent,  in- 
terest on  the  note  they  proposed  in  settle- 
ment of  tbe  Judgment  in  the  case.  On  Oc- 
tober 31st  Warren  ft  Miller  wrote  Mr.  Jones 
as  follows: 

"In  the  Scales  matter,  we  have  seen  onr  client 
and  he  agrees  to  accept  a  note  bearing  7  per 
cent,  interest  for  the  balance  due  after  toe  pay- 
ment of  $150  in  cash,  the  note  to  be  for  one 
year.  This  is  the  very  best  that  be  will  do  and 
we  trust  that  you  will  execute  the  note  and  send 
same  to  vs  with  a  check  for  $150  by  return 
mail;  otherwise  we  are  directed  to  push  the 
case  in  the  Supreme  Court  to  as  early  a  deter- 
mination as  possible.  Mr.  Scales  has  refused 
to  allow  us  to  stipulate  for  a  continaance  of 
time  for  filing  brief;  and  he  tayi  that  wileu 
this  offer  of  his  i»  accepted  at  once,  you  may 
consider  it  withiravm"     (Italics  ours.) 

On  November  3d,  in  reply,  Mr.  Jones 
wrote  Warren  ft  Miller  that  the  railroad 
company  would  accept  their  proposition  and 
that  he  would  send  the  $150  voucher  and 
tbe  note  down  tbe  first  of  tbe  week,  as 
soon  as  Mr.  Dewar  returned  to  tbe  dty. 
Nothing  further  was  done  until  April  29, 
1913,  when  the  attorneys  for  the  railroad 
company  wrote  Warren  ft  Miller,  inclosing 
voucher  for  the  $150  and  a  note,  dated  April 
1,  1913,  in  the  sum  of  $877.14,  due  in  one 
year,  with  interest  at  7  per  cent  in  favor 


of  Grace  Scales,  and  in  tbe  same  letter  in- 
closed the  stipulation  for  dismissal  of  tbe 
case  In  the  Supreme  Court,  and  requested 
two  signed  copies  of  the  stipulation  for  dis- 
missal and  receipt  for  tbe  voucher  and  note. 
On  May  14,  1913,  Warren  ft  Miller  wrote 
Mr.  Jones  as  follows: 

"In  the  matter  of  the  Scales  condemnation 
case,  we  have  been  unable  as  yet  to  get  any 
word  from  Mr.  Scales,  directing  us  to  settle  the 
case  and  accept  the  note  sent  us.  We  are  writ- 
ing him  again  and  when  we  hear  from  him  will 
let  you  know.  Pursuant  to  our  talk  with  Mr. 
Wilhoit,  Sunday,  we  have  cashed  the  voucher 
for  $150,  which  was  to  be  credited  on  the 
amount  and  used  by  us  as  a  payment  of  our  fee. 
This  was  satisfactory  to  our  coattorney,  Mr. 
Welch,  and  we  divided  the  fee  with  him.  If 
Mr.  Scales  agrees  to  accept  the  note  in  settle- 
ment of  the  suit  we  will  sign  the  stipulations 
and  return  to  you.  If  he  does  not  accept  the 
proposition,  we  will  retnm  the  note  to  vou,  and 
this  sum  of  $150  can  be  credited  on  the  judg- 
ment when  the  case  is  finally  disposed  of  in  the 
Supreme  Court  This  arrangement  enables  us 
to  collect  and  use  our  fee  now,  which  is  very 
satisfactory  to  us,  as  we  do  not  think  we  ought 
to  be  compelled  to  wait  on  Scales  until  the  close 
of  the  litigation." 

On  August  13tb  Mr.  Jones  wrote  Warren 
ft  Miller  as  follows: 

"I  band  you  herewith  a  copy  of  resolution 
passed  by  the  executive  committee  of  the  board 
of  directors  of  the  railway  company  on  the  11th 
inst.  I  take  it  that  this  is  what  you  have  been 
looking  for  for  many  a  day,  and  I  take  it  fur- 
ther that  it  will  satisfy  you  m  the  matter  of  the 
acceptance  of  tbe  note  we  gave  in  satisfac- 
tion of  the  Grace  Scales  judgment,  and  that  you 
may  now  dispose  of  that  case  in  the  Supreme 
Court" 

On  August  15th  Warren  ft  Miller  wrote 
Mr.  Jones  acknowledging  receipt  of  tbe  res- 
olutions of  tbe  board  of  directors  in  tbe 
Scales  matter,  and  that  they  bad  been  un- 
able to  get  any  answer  to  letters  written  to 
Mr.  Scales  about  tbe  settlement  of  tbe  case, 
and  that  they  were  holding  the  papers  sent 
them  in  hopes  that  be  would  some  time  de- 
cide to  accept  tbe  note,  and  in  the  mean- 
time they  supposed  it  was  Just  as  well  to  let 
matters  drift  On  August  16,  1913,  Mr. 
Jones,  in  answer  to  tbe  letter  stated : 

"I  was  under  the  impression  that  Mr.  Scales 
had  agreed  to  this  settlement  and  that  he  agreed 
to  it  before  we  executed  tbe  note.  The  only 
thing  that  I  core  aiout  i»  thai  I  toant  the  ca,te 
tn  the  Supreme  Court  ditmitaed  aitd  don't  care 
to  K/rite  a  hrief  in  th«  matter  and  I  don't  care 
to  have  them  make  an  order  of  diemittal  aaaintt 
lu.  I  loould  rather  stipulate  for  the  ditmnedl.'' 
(Italics  ours.) 

On  August  30tb  Warren  ft  Miller  wrote 
Mr.  Jones  as  follows : 

"We  are  In  receipt  of  yours  of  the  29th  in 
reference  to  the  Scales  matter  and  have  submit- 
ted same  to  Mr.  Welch.  We  have  signed  the 
stipulation  for  dismissal  with  two  changes,  as 
you  will  note.  We  thought  that  the  stipulation 
should  be  for  the  dismissal  of  the  appeal,  in- 
stead of  tbe  cause.  We  do  not  see  the  necessity 
for  stating  in  the  stipulation  that  the  cause  has 
been  settied.  As  a  matter  of  fact  we  have  never 
been  able  to  get  Mr.  Scales  to  answer  onr  let- 
ters in  regard  to  the  settlement  consequently 
we  have  stricken  out  that  part  of  the  stipula- 
tion, which  recites  that  a  setUement  has  been 


Digitized  by 


Google 


924 


171  PACIFIC  RBPOBIBa 


(OkL 


made.    We  believe  tbe  amended  stipulation  as 
signed  will  answer  the  purpose." 

In  addition  to  the  correapondence  above 
mentioned,  Mr.  O.  W.  MlUer  and  Mr.  Ralph 
P.  Welch  testified  positively  that  neither 
they  nor  Mr.  Welch  ever  agreed  to  acc^t 
the  note  dated  April  29,  1913.  A  part  of 
Mr.  Miller's  testimony  is  aa  follows: 

"The  object  of  the  negotiation  was  looking 
forward  to  a  final  settlement  by  the  execution 
and  acceptance  of  this  note.  The  delivery  of 
the  note  to  us  by  the  Missouri,  Oklahoma  ft 
Gulf  was  not  accepted  by  us  as  a  delivery  to 
Mr.  Scales  or  as  an  acceptance  of  settlement 
of  that  judgment,  but  was  accepted  by  us  with 
the  understanding  that  we  submit  the  matter  to 
Mr.  Scales,  and  if  he  agreed  to  accept  the  note 
in  satisfaction  of  the  judgment,  then  it  would 
be  accepted  by  us  for  him,  but  Mr.  Scales  didn't 
accept  It" 

The  conversation  with  reference  to  cash- 
ing the  $150  voucher,  as  testified  to  by  the 
witnesses  for  the  plaintiff,  was  that  Mr. 
Wllhoit  had  advised  them  to  cash  the  check 
for  $150,  and  that,  In  tbe  event  Mr.  Scales 
did  not  accept  the  note,  the  $150  could  be 
credited  on  the  Judgment  which  was  done. 

Mr.  Wllhoit  did  not  recall  the  substance 
of  the  conversation,  but  stated  that  he  prob- 
ably made  the  statement  testified  to  by  the 
attorneys  for  the  plaintiff,  since  at  that  time 
the  attorneys  for  the  railroad  company  were 
In  default  of  their  brief  In  the  Supreme  Cwirt 
and  were  practically  out  of  the  Supreme 
Court  anyway ;  that  at  the  time  of  the  con- 
versation he  was  in  eerloos  doubt  as  to 
whether  the  Supreme  Court  would  grant  the 
attorneys  for  the  railroad  company  permis- 
sion to  file  a  brief,  inasmuch  as  they  had 
obtained  continuances  two  or  three  times; 
that  they  would  probably  have  made  some 
effort  to  brief  the  case  in  the  Supreme  Court 
rather  than  have  had  the  court  dismiss  It; 
but  that  they  were  very  desirous  of  getting 
the  stipulation  for  dismissal,  as  they  did 
not  want  to  write  a  brief,  especially  in  view 
of  the  fact  that  there  was  not  much  diance 
of  reversing  the  case,  and  they  did  not  want 
the  Supreme  Court  to  dismiss  it  for  their 
failure  to  file  brief.  Mr.  Wilhoit  further 
testified  that  the  attorneys  for  the  railroad 
company  believed  the  settlement  bad  been 
consummated,  or  that  they  never  would  have 
gone  to  the  trouble  of  securing  the  note. 

[1 , 2]  As  a  ground  for  reversal,  the  surety 
company  contends  that  tbe  district  court 
erred  in  holding  that  the  facts  proven  at  the 
trial  did  not  constitute  a  compromise  and 
settlement  of  the  plaintiff's  Judgment  after 
tbe  case  had  been  appealed  to  the  Supreme 
Court  We  have  examined  the  evidence, 
which  is  substantially  as  above  stated,  and 
are  of  the  opinion  that  the  court  would  not 
have  been  authorized  by  the  evidence  to 
have  made  any  other  finding.  It  will  be 
noted  that  the  only  acceptance  by  the  attor- 
neys for  the  plaintiff  of  the  proposition  for  set- 
tlement was  in  the  letter  dated  October  31, 
1912,  in  which  letter  the  attorneys  stated  that 
Mr.  Scales  had  agreed  to  accept  a  note  due  in 


one  year,  and  "onlese  this  offer  of  bis  Is  ac- 
cepted at  once,  you  may  consider  it  with- 
drawn." The  note  was  not  executed  until 
April  1, 1913,  and  was  sent  to  plaintiff's  attor- 
neys on  April  29,  1913.  After  the  delivery  of 
tbe  note  to  the  attorneys  for  tbe  plaintlil,  nei- 
ther they  nor  Mr.  Scales  aco^ted  the  note  in 
settlement  <rf  the  Judgment  If  the  plaintiff^ 
attorneys  had  agreed  to  the  proposed  settle- 
ment, it  would  not  have  been  binding  on  the 
plaintiff,  for  it  is  well  established  that  an 
attorney  cannot  compromise  his  client's 
cause  of  action  without  his  client's  consent 
2  Ruling  Case  Law,  {  75,  p.  995 ;  Tamer  v. 
Fleming  et  al.,  37  OkL  75,  130  Pac.  551,  45 
Lk  R.  A.  (N.  S.)  265,  Ann.  Cas.  1915B,  831, 
Hamberger  v.  White,  154  Pac.  576. 

It  is  urged  that  the  signing  of  the  stipula- 
tion for  the  dismissal  of  the  appeal  had  the 
effect  of  discharging  the  surety  on  the  appeal 
bond.  We  do  not  think  so,  In  the  light  of 
the  facts  as  disclosed  by  the  record  in  this 
case.  It  appears  from  the  testimony  of  de- 
fendant's own  witnesses  that  the  railroad 
company  was  practically  out  of  court,  and 
that  tbe  company  was  extrouely  anxioos  to 
have  the  case  dismissed  on  stipulation,  as  la 
evidenced  by  the  letter  of  August  16,  1913, 
wherein  Mr.  Jones  stated:  "The  only  tiling 
I  care  about  is  that  I  want  the  case  in  the 
Supreme  Court  dismissed."  We  do  not  think 
the  cases  holding  that  where  the  obligee 
puts  it  out  of  the  power  of  the  obligor  to 
perform  the  conditions  of  the  bond  no  re- 
covery can  rbe  had  on  the  bond  are  in  point 
as  the  logical  deduction  to  be  drawn  from  tbe 
letters  and  other  evidence  In  this  case  Is 
that  the  railroad  company  in  effect  procured 
the  dismissal  of  the  appeal  and  had  practi- 
cally abandoned  the  case  in  the  Supreme 
Court 

In  the  case  of  Callbreath  et  aL  v.  Goyne^ 
48  Colo.  199,  109  Pac.  428,  it  is  held  that  the 
liability  of  a  surety  on  an  appeal  bond  Is 
fixed  by  the  dismissal  of  the  appeal,  and  that 
is  also  the  holding  of  this  court  in  the  case 
of  Orofut-Knapp  Co.  v.  Weber  et  aL  (No. 
4843)  167  Paa  464,  not  yet  oflldally  r^wrted. 
wherein  in  the  syllabus  we  said: 

"After  the  time  has  expired  for  appeal,  and 
the  judgment  has  become  final,  and  not  paid, 
or  otherwise  stayed,  an  action  will  lie  on  a 
statutory  supersedeas  bond,  conditioned  for  the 
payment  of  the  condemnation  money  and  costs, 
in  case  of  [the]  judgment  or  final  order  shall  be 
adjudged  against  it,'  even  though  the  appeal  has 
not  been  perfected,  or  fails  for  want  of  prosecu- 
tion." 

See  also,  McClaIn  ▼.  Starr,  150  Pac.  686, 
and  Peck  et  aL  t.  Cnrlee  Clothing  Co.,  162 
Pac.  735. 

In  the  case  of  James  A.  Chase  ▼.  Louis 
Beraud  ft  Jean  Garraud,  29  OaL  138,  tbe 
Supreme  Court  of  California  held  that  where 
an  appeal  was  dismissed  on  motion  of  re- 
spondent, based  upon  the  written  consent 
of  the  appellant,  the  dismissal  operated  as 
an  affirmance  of  the  Judgment  and  bound  the 
sureties  on  the  appeal  bond. 

The  following  quotation  £rom  Ann.   Ca& 
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1914A,  p.  114S,  l8  pertinent  to  the  question 
under  consideration: 

"In  accord  with  the  reported  case  it  la  gen- 
erally held  that  the  affirmance  of  an  appeal 
?iursuant  to  an  agreement  entered  into  in  good 
aith  by  the  litigants  does  not  work  a  release 
of  the  obligation  of  the  surety  on  the  appeal 
bond,  although  the  agreement  is  made  without 
bis  knowledge  or  consent.  Drake  t.  Smytbe,  44 
Iowa,  410;  Ammons  t.  Whitehead,  81  Miss. 
00 ;  HoweU  T.  AUna  Milling  Co.,  36  Neb.  80, 
54  N.  W.  126,  88  Am.  St.  Rep.  694 ;  KraU  v. 
IJbbey,  53  Wis.  292.  10  N.  W.  386 :  IngersoU 
V.  Seatoft,  102  Wis.  476.  78  N.  W.  576,  72 
Am.  St.  Rep.  802.  See,  also,  ComM^a  ▼■  Cox, 
1  Stew.  (Ala.)  262,  18  Am.  Dec.  45.  Thus  in 
Drake  ▼.  Smythe,  supra,  it  was  held  that  the 
sureties  were  not  released  by  an  agreement  be- 
tween the  parties,  entered  into  without  the 
knowledge  or  consent  of  the  sureties,  to  affirm 
the  judgment  and  to  extend  the  time  of  pay- 
ment and  to  stay  execution.  -  The  court  said: 
'By  the  execution  of  the  bond  the  sureties  ena- 
bled the  defendants  to  supersede  the  judgmenL 
The  sureties  became  parties  to  the  record,  and 
were  liable  to  any  judgment  rendered  in  the 
cause  within  the  limit  of  their  obligation.  Their 
relation  to  the  action  was  not  such  as  gave 
them  any  control  thereof;  they  could  not  dic- 
tate to  defendant  the  course  he  should  pursue 
in  the  case;  he  had  the  full  right  to  do  what- 
ever the  law  authorized  in  a  case  where  no  sure- 
ties are  concerned.  Their  position  in  the  case 
was  one  of  obligation  for  debts,  not  of  rights  in 
conflict  with  defendant's  rights.  They  were 
bound  for  the  judgment  which  should  be  render- 
ed against  defendant  in  the  progress  of  the  suit 
That  defendant  had  the  right  to  stipulate  for 
time  upon  the  rendition  of  the  judgment  cannot 
he  questioned.  The  sureties,  then,  are  bound 
by  that  agreement,  and  are  liable  upon  the  judg- 
ment.' To  the  same  effect  is  Ammons  ▼.  White- 
head, anpra.  In  Comegys  v.  Cox,  supra,  the 
court  said  that,  while  it  was  not  necessary  to 
decide  whether  the  agreement  of  affirmance  de- 
stroyed the  liability  of  the  securities,  it  was 
strongly  inclined  to  think  that  the  agreement 
bad  no  tndi  effect." 

The  Judgment  of  the  trial  court  Is  afflnnp 
ed.    All  the  Justices  concnr. 


Ex  parte  HOEDBN  et  al.     (No.  A-3310.) 

(Criminal  (}ourt  of  Appeals  of  Oklahoma. 
April  12,  1918.) 

^fifyZZabiM  iy  the  Court.) 

Bail  «=s>42— Afflication  roB  Bail. 

Bvidence  on  an  application  for  bail  consid- 
ered, and  held  sufficient  to  justify  refusal  of 
bail  to  each  of  the  petitioners,  the  court  being 
of  the  opinion,  after  an  examination  of  the 
transcript  of  the  testimony  taken  upon  the 
preliminary  examination  upon  which  testimony 
application  for  bail  was  submitted,  that  the 
proof  is  evident  and  the  presumption  great  of 
the  guilt  of  each  applicant,  and  that  petition- 
ers are  not  entitled  to  bail  as  a  matter  of  legal 
right,  and' that  this  is  not  such  a  case  in  which 
the  court  should  exercise  its  discretion  and 
crant  the  applicants  bail.  The  writ  is  there- 
fore denied,  and  bail  refused. 

Application  by  Charles  Holden  and  E.  R. 
Bryce  for  a  writ  of  habeas  corpus  to  be  let 
to  ball.    Writ  denied,  and  ball  refused. 


Moman  Prulett  and  Victor  A.  Sniggs,  botb 
of  Oklahoma  City,  for  petitioners.  S.  P. 
Freellng,  Atty.  Gen.,  R.  E.  Wood,  Asst  Atty. 
Gen.,  and  L.  A.  Pelley,  Co.  Atty.,  of  Altos, 
for  respondent 

MATSON,  3.  The  petitioners,  Charles 
Holden  and  B,  R.  Bryce,  have  presented  to 
this  court  a  verified  petition,  wherein  they 
allege  that  they  are  each  unlawfully  and  il- 
legally restrained  of  their  liberty  by  Sheriff 
Ford  of  Jackson  county,  Okl.;  that  the  cause 
or  pretence  of  their  confinement  Is  that  the 
petitioners  are  charged  in  the  district  conrt 
of  Jackson  cotmty,  Okl.,  by  information  filed 
therein  Iqt  the  county  attorney  of  said  coun- 
ty, with  the  murder  of  one  Dan  Coffee,  al- 
leged to  bave  been  committed  in  said  county 
on.  or  about  the  15th  day  of  February,  1918. 
Petitioners  further  state  that  they  have  been 
given  a  preliminary  hearing,  at  which  hearing 
the  testimony  was  taken  In  shorthand  and  is 
transcribed,  and  a  copy  of  which  in  attached 
to  the  petition  and  made  a  part  thereof  and 
marked  "Exhibit  A."  PetlUoners  further 
allege  that  their  restraint  Is  Illegal  and  un- 
lawful because  they  are  not  guilty  of  said 
murder  or  any  other  crime,  and  that  the 
proof  of  their  guilt  Is  not  evident  nor  the 
presumption  great  as  sbown  by  the  testimony 
taken  in  the  preliminary  examination ;  that 
they  have  presented  a  petition  for  a  writ  of 
habeas  corpus  to  be  allowed  to  ball  to  Hon. 
Frank  Matthews,  district  Judge  within  and 
for  Jackson  county,  but  that  said  Judge  re- 
fused ball.  A  response  to  said  petition  has 
been  filed  on  behalf  of  J.  C.  Ford,  sherUF 
of  Jackson  county,  wherein  he  admits  that 
be  is  holding  said  petitioners  on  a  commit- 
ment duly  and  legally  Issued,  wherein  they 
are  charged  with  the  crime  of  murder  of  one 
Dan  Coffee  as  alleged  in  the  petition,  but 
said  respondent  denies  that  the  cause  of 
their  restraint  is  illegal,  and  alleges  the 
facts  to  be  that  the  proof  of  their  guilt  of 
said  murder  Is  evident  and  the  presumption 
thereof  great,  and  for  such  reason  petition- 
ers should  be  held  without  bail.  The  hear- 
ing on  said  application  was  had  on  the  lltb 
day  of  April,  1918,  at  wblch  time  the  matter 
was  orally  argued  on  behalf  of  the  petition- 
ers by  Hon.  Moman  Prulett,  their  attorney, 
and  on  behalf  of  the  respondent  by  Hon.  U. 
A  Pelley,  county  attorney  of  Jackson  county. 

It  is  unnecessary  to  enter  Into  a  discussion 
of  the  facts  in  this  case.  To  discuss  the 
facts  before  trial  Is  had,  where  the  writ  is 
denied,  might  become  prejudicial  to  the  ap- 
plicants. Therefore  we  think  the  proper 
course  to  pursue  is  to  avoid  any  discussion 
which  might  become  in  any  way  prejudicial 
to  either  the  applicants  or  the  state.  We 
deem  It  sufficient,  therefore,  to  say  that  we 
have  carefully  examined  the  evidence  In 
support  of  the  application,  and  are  of  the 
opinion  that  there  is  a  failure  to  prove  that 
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either  of  tlie  peUtloners  Is  enUQed  to  be  ad- 
mitted to  bail  as  a  matter  of  legal  right 
The  testimony  on  the  part  of  the  state  Is 
evidence  of  their  guilt  of  the  crime  of  mui^ 
der. 

It  Is  therefore  considered  and  adjudged 
by  the  court  that  the  writ  be  denied,  and 
that  ball  be  refused  to  both  applicants. 

DOYLEJ,  P.  J.,  and  ARMSTTRONa,  J., 
concur. 

(M  UonL  IBS) 
CHEALEY  y.  PURDY  et  aL    (No.  3876.) 

(Sopreme  Court  of  Montana.    March  21,  1918.) 

1.  Contracts  ®=»346(9)  —  Mattebs  Put  iw 
Issue  by  Genesai.  Denial. 

In  an  action  for  work  done  and  materiala 
furnished  In  drilling  a  well  under  an  oral  con- 
tract, defendants  under  their  general  denial 
could  show  as  a  defense  that  the  contract  as 
made  was  different  in  substantial  particulars 
from  that  alleged  in  complaint. 

2.  Pleading  «=>2  —  Statutes  —  Applica- 
BiLrrx. 

The  provisions  of  Rev.  Codes,  H  6532,  6540, 
as  to  essentials  of  complaint  and  answer  apply 
to  all  actions  whatever  their  nature,  and  fur- 
nish the  exclusive  guide  as  to  what  pleadings 
are  required  or  permitted. 

3.  Contracts   <s=>332(2)  —Action   on   Obal 
Contract— Complaint. 

In  an  action  for  work  done  and  materials 
furnished  in  drilling  a  well  under  an  oral  con- 
tract, plaintiff  must  allege  (1)  the  contract  upon 
which  he  seeks  to  recover;  (2)  a  substantial 
performance  thereof;  and  (3)  facts  showing  the 
amount  to  which  he  is  entitled,  in  view  of  Rev. 
Codes,  i  6532,  as  to  what  complaint  shall  con- 
tain. 

4.  Contracts   9=3346(9),  348  —  Action   on 
Oral  Contract— Burden  of  Proof. 

In  an  action  for  work  and  materials  fur- 
nished in  drilling  a  well  under  an  oral  con- 
tract, defendants'  general  denial  put  in  issue  all 
essential  allegations  of  plaintiff's  complaint,  and 
cast  on  plaintiff  the  burden  of  establishing  all 
of  them,  in  view  of  Rev.  Codes,  {  6540,  provid- 
ing that  the  answer  may  be  a  general  denial. 

6.  Appeal  and  Ebrob  9=91056(2)— Exclttd- 
INO  Testimont— Harmless  Error. 
In  an  action  for  work  done  and  materials 
furnished  in  drilling  a  well  under  an  oral  con- 
tract, excluding  testimony  as  to  whether  a  wit- 
ness had  stated  that  the  well  was  not  a  good 
one,  and  as  to  whether  defendant  or  his  brothers 
and  sisters  used  the  well,  was  without  prejudice, 
as  such  testimony  would  have  no  value  as  proof 
that  contract  was  not  as  alleged. 

6.  Appeal  and  Error  9=>1051(S)— Admission 
or  Hearsay  Testimony— Harmless  Error. 

Permitting  plaintiff  to  testify  that  defend- 
ants with  whom  he  first  had  a  conversation 
about  drilling  a  wfeU  said  that  they  were  acting 
for  all  defendants  was  erroneous,  but  without 
prejudice  to  defendants  whose  counterclaim  al- 
leged that  they  were  copartners. 

7.  Contracts  «s>346(16)  —  Actions  —  "Va- 
riance" and  "Failure  or  Proof." 

That  a  complaint  in  an  action  on  contract 
alleges  a  joint  contract  with  several  defendants, 
and  the  evidence  discloses  a  separate  contract 
with  some  of  them,  is  not  a  variance  amount- 
ing to  a  failure  of  proof  within  Rev.  Codes,  { 
6687,  in  view  of  sections  6711,  6712,  providing 
that  judgment  may  be  for  or  against  one  of 


the  parties  and  the  actim  proceed 
other. 


to  Iks 


[Ed.  Note.— For  other  definitions,  see  Wor* 
and  Phrases,  First  and  Second  Series,  Variaiioe: 
Second   Series,  Failure  of  Proof.] 

Appeal  from  District  Court,  Hill  County; 
WilUam  A.  Clark,  Judge. 

Action  by  W.  T.  Chealcy  against  B.  D. 
Purdy  and  others.  From  a  judgment  for 
plain tllT  and  from  an  order  denying  motion 
for  new  trial,  defendants  appeal.     AfDrmed. 

H.  S.  Kline  and  C.  B.  Elwell.  both  at 
Havre,  for  appellants.  Nelson  &  Turvotte, 
of  Havre,  for  respondent 

BRANTLY,  C.  J.  This  action  was  brought 
against  four  defendants,  B.  D.,  EL  L.,  W.  W., 
and  Eldythe  Purdy,  as  copartners  under  tbe 
firm  name  of  Purdy  Bros.,  to  recover  of 
them  the  value  of  work  done  and  material 
furnished  by  plaintiff  in  drilling  a  well  for 
them  under  an  oral  contract  Tbe  complaint 
alleges  that  the  plaintiff  agreed  on  bis  part 
to  drill  tbe  well  at  a  place  designated  by  de- 
fendants upon  their  land,  or  that  of  some 
one  of  them,  for  the  purpose  of  obtaining  wa- 
ter. It  then  alleges  the  terms  of  the  con- 
tract, how  and  when  payment  was  to  be 
made,  and  that  the  plaintiff  has  fully  per- 
formed the  contract  according  to  its  terms, 
except  In  so  far  as  he  was  prevented  from 
doing  so  by  the  act  of  the  defendants.  It 
demands  judgment  for  $591.50,  less  tbe  sum 
of  $21.49,  which  defendants  have  paid.  Tbe 
record  does  not  disclose  whether  the  defend- 
ants W.  W.  and  Edythe  Purdy  Interposed 
any  defense,  or  whether  the  action  was  dis- 
continued as  to  them.  They  are  not  in  any 
wise  iDterested  in  these  appeals.  The  de- 
fendants B.  D.  and  'E.  L.  Purdy  joined  in 
an  answer  which,  besides  specifically  denying 
the  existence  of  the  partnership,  denies  gen- 
erally all  the  allegations  of  the  complaint 
"except  as  hereinafter  specifically  adniitied. 
modified,  qualified,  or  denied,"  and  then  in- 
terposed a  counterclaim  for  $186.36  for  serv- 
ices, team  hire,  etc.,  performed  and  furnish- 
ed to  plaintiff  by  them  as  copartners.  Upon 
this  counterclaim  plaintiff  joined  Issue  by 
reply.  The  trial  resulted  In  a  verdict  and 
judgment  for  plaintiff  in  the  sum  of  $50^11 
and  costs.  Defendants  have  appealed  from 
the  judgment  and  an  order  denj-ing  tbeir 
motion  for  a  new  trial. 

[1  ]  1.  The  first  contention  made  is  that  the 
court  erred  to  the  prejudice  of  defendants  In 
ruling  that  It  was  not  competent  for  them, 
under  their  general  denial,  to  show  as  a  de- 
fense that  the  contract  as  made  by  the  pai^ 
ties  was  different  In  substantial  particulars 
from  that  alleged  In  tbe  complaint,  and  fat 
excluding  evidence  offered  for  that  purpose. 
They  have  presented  an  elaborate  argument, 
with  a  citation  of  numerous  authorities,  to 
maintain  their  position.  Technically,  the  de- 
nial as  made  is  not  a  general  denlaL  O'Don- 
nell  V.  City  of  Butte,  44  Mont  97.  119  Pat 
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281.  Since,  however,  counsel  assnme  that  it 
18,  for  the  purposes  of  these  appeals  we  ac- 
cept their  assumption  as  correct  As  an  ab- 
stract proposition  there  can  be'  no  doubt  ei- 
ther on  principle  or  authority,  of  the  sound- 
ness of  the  rule  invoked  by  -counsel.  What- 
ever may  be  the  nature  of  the  cause  of  ac- 
tion upon  which  a  plaintiff  seeks  to  recover, 
he  must  allege  In  his  complaint  facta  dls- 
clasing  the  presence  of  all  the  elements  nec- 
essary to  make  it  out  Bev.  Codes.  {  6r>32; 
EUlugbouse  V.  AJax  Live  Stock  Co.,  51  Mont 
276,  152  Pac.  481,  L.  R.  A.  1918D,  836.  The 
answer  may  be  a  general  denial  (Rev.  Codes, 
S  6540),  the  effect  of  which  Is  to  put  in  issue 
every  material  allegation  constituting  the 
cause  of  action  alleged,  and  thus  to  cast 
upon  the  plaintiff  the  burden  of  establishing 
by  hts  evidence,  prima  facie  at  least,  the 
presence  of  every  element  of  It,  and  hence 
Us  right  to  recover.  If  at  the  close  of  his 
evidence  he  has  failed  to  do  this,  there  Is  a 
total  failure  of  proof  and  he  is  properly 
nonsuited.  It  logically  follows  that  under 
his  general  denial  the  defendant  may  Intro- 
duce any  evidence  which  tends  to  controvert 
any  fact  material  to  plaintiff's  case,  and  If 
he  is  successful  In  overcoming  the  prima 
facie  case  disclosed  by  plaintiff's  evidence, 
as  a  whole,  or  in  any  particular,  or  In  es- 
tablishing an  equipoise  in  the  proof,  he  is 
entitled  to  a  verdict  lEncy.  PL  &  Pr.  817; 
De  Sandro  v.  Missoula  L.  &  W.  Co.,  48  Mont 
226,  136  Pac.  711;  Stephens  v.  Conley,  48 
Mont  352,  138  Paa  189,  Ann.  Cas.  1915D, 
958. 

[2-4]  These  rules  apply  to  all  actions,  what- 
ever their  nature,  for  the  provisions  of  the 
Codes  on  the  subject  of  pleadings  cited  su- 
pra furnish  the  exclusive  guide  as  to  what 
pleadings  are  required  or  are  permitted  in 
this  Ittrisdiction.  As  applied  to  an  action 
on  a  contract  resting  in  parol,  the  plaintiff 
must  allege  the  contract  upon  which  he  seeks 
to  recover,  a  substantial  performance  of  it 
according  to  its  terms,  a  breach  by  the  de- 
fendant, and  the  facts  showing  the  amount 
he  Is  entitled  to  recover.  A  general  denial 
by  defendant  puts  In  issue  all  of  these  al- 
legations. The  burden  is  then  cast  upon  the 
plaintiff  to  establish  all  of  them  by  substan- 
tial evidence.  If,  for  instance,  he  fails  to 
establish  the  contract  alleged,  he  fails  to 
make  out  a  cause  of  action  (Kallspell  Liquor 
Co.  V.  McGovem,  33  Mont.  394,  84  Paa  709), 
and  the  defendant  is  entitled  to  a  nonsuit 
So  the  defendant,  under  his  general  denial, 
may  introduce  any  evidence  which  tends  to 
show  that  he  did  not  enter  into  the  contract, 
or  that  he  made  a  contract  different  In  one 
or  more  substantial  particulars  from  that 
alleged,  or  that  the  plaintiff  has  failed  to 
fulfill  the  obligations  assumed  by  him  therein 
according  to  its  terms,  or  any  other  fact 
which  tends  to  destroy,  not  to  avoid,  the 
cause  of  action  alleged. 

[5]  The  authorities  dted  by  counsel  fully 


sustain  their  contention;  but  fhey  have  no 
application  to  any  ruling  made  by  the  court 
during  the  trial  in  this  case.  Counsel  offer- 
ed no  evidence  which  tended  In  any  way  to 
show  that  the  contract  differed  in  any  of 
Its  terms  from  those  alleged.  Of  the  several 
rulings  of  which  they  complain,  a  brief  no- 
tice of  two  will  be  sufficient  to  show  that 
none  of  them  involved  the  principle  contend- 
ed for  by  counsel.  Martin  Lyden,  a  witness 
who  had  been  employed  by  plaintiff,  describ- 
ed somewhat  In  detail  the  construction  of 
the  well,  the  measurements  of  It,  the  depth 
to  which  the  water  rose  In  it  after  it  was 
finished,  the  kind  of  casing  installed  In  it 
eta  After  stating  in  substance,  in  reply  to 
questions  put  to  him  on  cross-examination, 
that  he  knew  nothing  of  the  terms  of  the 
contract  he  was  asked : 

"Didn't  yon  tell  Miss  Pnrdy  the  day  before 
you  came  over  to  put  the  casing  in  the  well,  or 
the  nicht  before,  or  some  few  days  after  the 
ilrill  bit  was  lost,  these  words:  That  it  was 
not  a  good  well,  that  Chealey  was  going  to  claim 
it  was,  and  that  be  was  a  hard  man  to  run  up 
against?" 

Upon  objection  by  counsel  for  plaintiff 
that  the  question  called  for  evidence  that 
was  Incompetent  and  immaterial  under  any 
issue  made  by  the  pleadings,  the  witness  was 
not  permitted  to  answer.  On  direct  exami- 
nation, the  defendant  B.  D.  Purdy  was 
asked: 

"Have  yon  or  your  brothers  or  sisters  used 
this  well  at  any  time?" 

The  witnesses  was  not  permitted  to  an- 
swer. There  was  no  prejudice.  Neither 
an  affirmative  nor  a  negative  answer  to 
either  of  these  questions  would  have  had 
any  value  as  proof  that  the  contract  contain- 
ed any  stipulation  other  than  those  alleged 
In  the  complaint 

[B]  2.  The  plaintiff  testified  that  he  had 
first  had  a  conversation  about  drilling  the 
well  with  B.  D.  and  E,  L.  Purdy,  and  had 
afterward  made  the  contract  with  B.  D.  Pur^ 
dy.  He  was  thon  permitted  to  testify  over 
the  objection  of  counsel: 

"They  said  they  were  acting  for  all  of  them 
(defendants) ;    they  were  digging  it  together." 

Counsel  now  contend  that  this  was  error 
on  the  ground  that  the  evidence  was  hear- 
say. The  ruling  was  erroneous  (Nyhart  v. 
Pennington,  20  Mont  158,  50  Pac.  413),  but 
could  not  have  prejudiced  these  defenildnts. 
It  was  alleged  by  them  in  their  counterclaim 
that  they  were  copartners.  Both  admitted 
in  their  testimony  that  they  were.  The  other 
two  defendants  who  alone  could  allege  prej- 
udice are  not  parties  to  these  appeals. 

[7]  3.  The  last  contention  is  that  the  evi- 
dence is  insufficient  to  sustain  the  verdict 
The  argument  is  that,  since  the  complaint 
alleges  a  contract  with  all  four  of  the  Pur- 
dys,  proof  of  a  contract  with  B.  D.  and  B.  L. 
Purdy  only  was  such  a  variance  between  the 
allegations  of  the  complaint  and  the  proof 
that  the  verdict  cannot  be  sustained.  The 
contention  la  without  merit    It  is  true,  as 
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counsel  say,  a  recovery  cannot  be  stistalned 
against  any  ot  several  defendants  when  the 
contract  proven  differs  substantially  from 
that  alleged  (Kallspell  liquor  Co.  v.  McGov- 
ern,  supra);  but  the  fact  that  a  complaint 
in  an  actlmi  on  a  contract  alleges  a  Joint 
contract  with  several  defendants,  and  the 
evidence  discloses  a  separate  contract  with 
some  of  them  is  not  a  variance  amounting 
to  a  failure  of  proof  within  the  meaning  of 
section  8587,  Revised  Codes.  Logan  v.  Bill- 
ings &  Northern  B.  Co.,  40  Mont  467,  107 
Pac  416;  Bev.  Codes,  §18711,  6712. 

The  Judgment  and  order  are  aflBrmed. 

Affirmed. 

SANNEB  and  HOLLOW  AT,  JJ.,  concur. 

(64  Mont  486) 
TIETJEN  V.  HEBERLEIN.     (Na  8873.) 

(Supreme  Court  of  Montana,    March  18,  1918.) 

1.  LnirrATioN  of  Actions  ^=»28(1)— Obuga- 
TI0N8  NOT  Founded  on  WarrrEN  Inbtbtj- 

KENT. 
Where  one  as  executor  paid  succession  tax 
for  another,  action  for  recovery  must  be  brought 
witliin  three  years,  under  Rev.  Codes,  {  6447, 
Bubd.  3,  relating  to  obligations  not  founded  upon 
an  instrument  in  writing. 

2.  Limitation  or  Actions  *=>130(5)— Com- 
mencement OF  Action— "VoLUNTABT  Dis- 
missal." 

That  plaintiff  commenced  an  action  and  then 
dismissed  "without  prejudice"  did  not  extend 
the  statute  of  limitations  under  Rev.  Codes,  $ 
6464,  providing  that  where  action  is  terminated 
in  any  other  manner  than  by  voluntary  discon- 
tinuance, the  plaintiff  may  commence  a  new 
action  after  the  expiration  of  limitations  and 
within  one  year  after  such  termination. 

Appeal  from  District  Court,  Lewis  &  Clark 
County;   J.  M.  Clements,  Judge. 

Action  by  August  Tietjen  against  Lena 
Heberlein.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
appeals.    Reversed  and  remanded. 

vnght  &  Pew,  of  Helena,  for  appellant  O. 
W.  McConnell,  of  Helena,  for  respondent 

HOLLOWAY,  J.  This  action  was  brought 
to  recover  the  amount  of  a  succession  tax  re- 
quired by  the  laws  of  British  Columbia. 
Plaintiff  is  one  of  the  executors  of  the  last 
will  of  William  TletJen,  deceased,  and  the  re- 
siduary legatee  under  the  vdll.  Defendant  is 
also  a  beneficiary  under  the  will.  Plaintiff 
alleges  that  on  June  6,  1911,  he  paid  the  suc- 
cession tax,  as  he  was  required  by  law  to  do, 
that  the  payment  was  made  for  the  use  and 
benefit  of  defendant,  and  that  no  part  of  the 
tax  has  been  repaid.  This  action  was  com- 
menced on  July  22,  1914.  Among  other  de- 
fenses Interposed  was  the  plea  of  the  bar  of 
the  statute  of  limitations.  Plaintiff  prevail- 
ed in  the  lower  court,  and  defendant  appeal- 
ed from  the  Judgment  and  from  an  order 
denying  her  a  new  triaL 


Discussion  of  the  cbaracter  of  this  action 
is  foreclosed  by  the  decision  in  Schaeffer  ▼. 
MiUer,  41  Mont  417,  109  Plac.  970,  137  Am, 
8t  Rep.  746.  1See^  also.  9  Oyc.  243;  27  <^c. 
833. 

[1]  The  action  is  upon  an  obligatlcHi  not 
founded  upon  an  instrument  In  writing,  and 
since  it  was  not  commenced  within  three  years 
from  the  time  the  tax  was  paid,  It  is  barred 
by  subdivision  3,-  {  6447,  Revised  Codes,  un- 
less some  proceeding  in^tervened  to  toll  the 
statute. 

[2]  To  avoid  the  defense  of  the  statute  of 
limitations  plaintiff  alleged  in  his  reply  that 
in  June,  1913,  he  commenced  an  action 
against  the  defendant  to  recover  upcm  this 
same  cause  of  action ;  that  on  June  16,  1914, 
be  "dismissed  his  action  without  prejudice," 
and  thereafter,  on  the  22d  day  of  July,  1914, 
tiled  "his  coAiplaint  in  this  casa"  Sectlcm 
6464,  Revised  Codes,  provides: 

"If  an  action  is  commenced  within  the  time 
limited  tberofor,  and  a  judgment  therein  is  re- 
versed on  appeal,  without  awarding  a  new  trial, 
or  the  action  is  terminated  in  any  other  man- 
ner than  by  a  voluntary  discontinuance,  •  •  • 
the  plaintiff  •  *  *  may  conmience  a  new  ac- 
tion for  the  same  cause,  after  the  expiration  of 
the  time  so  limited,  and  within  one  year  after 
such  a  reversal  or  termination." 

A  provision  of  this  character  is  In  the  na- 
ture of  an  exception  to  the  general  statute  of 
Umltations  and  is  intended  to  apply  to  every 
case  wherein  an, action  has  been  commenced 
and  without  plainUfTs  fault  there  has  been 
a  failure  to  reach  a  determination  of  the 
merits  and  the  period  of  limitations  becomes 
complete  during  the  pendency  of  such  action. 
Coffin  V.  Cottle,  16  Pick.  (Mass.)  383;  25  Cyc. 
1314.  Since  plaintiff  seeks  to  avail  himself 
of  the  benefit  conferred  by  this  statute.  It  is 
incumbent  upon  him  to  disclose  affirmatively 
that  the  discontinuance  of  the  prior  action 
was  not  voluntary.  The  word  "voluntary"  is 
here  employed  in  the  ordinary  sense  of  the 
term  and  means:  Proceeding  from  the  will; 
produced  In  or  by  an  act  of  choice;  free; 
without  compulsion.  Webster's  Internatloual 
Dictionary.  The  use  of  the  term  "without 
prejudice"  is  not  significant  tn  this  connec- 
tloa;  The  dismissal  of  the  prior  action  was 
voluntary  or  it  was  not  The  allegation  of 
the  reply  is  that  plaintiff  dismissed  the  prior 
action.    The  minute  entry  of  the  court  is: 

"In  this  cause,  on  motion  of  counsel  for  plain- 
tiff, the  court  tliis  day  ordered  that  the  above- 
ontitied  action  be  dismissed  without  prejudice." 

Neither  the  allegation  of  the  reply  nor  the 
minnte  entry  is  susceptible  of  two  construe- 
tlona  The  dismissal  was  effected  at  the  In- 
stance and  request  of  plaintiff,  and  amounted 
to  a  voluntary  discontinuance.  Since  this 
action  was  not  commenced  within  three  years 
after  the  tax  was  paid,  it  was  barred  by  the 
provisions  of  section  6447. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  to  the  district  court 
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with  directions  to  enter  Judgmept  dlsmlaBlng 
the  complaint,  and  for  defendant's  costs. 
Rever8c!d  and  remanded. 

BRAKTLY,  C  X,  and 'BANNER,  3^  concnr. 

(54  Mont  4T») 

HILL  et  «i  v.  LEWIS  AND  CLARK  COUN- 
TY.    (No.  3892.) 
(Sapreme  Court  of  Montana.    March  16,  1918.) 

1.  Taxation  «=>345  —  Undistbibuted  Pbop- 
KBTT — Statdte. 

The  purpose  of  Rev.  Codes,  I  2522,  provid- 
ing that  undistributed  property  of  deceased  ma; 
be  assessed  to  the  heirs,  etc.,  is  to  assure  that 
notice  shall  be  given  of  taxes  to  some  interested 
person. 

2.  Taxation  $s»345— Pbofbbtt  or  Dxobdbnt 
— DUEOTOBT  Statotb— "Mat." 

Rev.  Codes,  {  2S22,  providing  that  undis- 
tributed property  of  deceased  "may"  be  assessed 
to  the  beirs,  etc.,  ia  permissive  and  directory, 
rather  than  mandatory. 

[£d.  Note.— For  other  deflnitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  May.] 

8.  Taxation  ^=»363— Pbopertt  of  Dxckdznt 

— constbuctivb  notice  of  tax. 
An  a-ssessment  made  otherwise  than  as  pro- 
Tided  b^  Rev.  Codes,  i  2522,  as  to  assessment 
of  undistributed  proper^  of  estate  to  heirs, 
vrould  not  of  itself  be  notice,  and  would  be  void- 
able if  the  party  sought  to  be  charged  had  no 
notice. 
4.  Taxation  «s»542  —  Taxbs  Paid  Undbb 

Pkotxsi^Rbcotkbt. 
Under  Rev.  Codes,  |  2522,  providing  that 
undistributed  property  of  deceased  persons  may 
be  assessed  to  the  heirs,  guardians,  executors,  or 
administrators,  and  that  a  payment  of  taxes 
made  b^  either  binds  all  the  parties  in  interest 
for  their  equal  proportions,  an  assessment  of 
undistributed  property  of  H.'s  estate  was  tan- 
tamount to  an  assessment  to  the  heirs  or  execu- 
tors, and  where  the  property  was  subject  to  tax- 
ation in  the  smount  imposed,  executors,  who 
took  cognizance  of  the  assessment  and  paid  the 
tax  to  which  the  county  was  justly  entitled,  can- 
not recover  the  tax,  although  payment  was  made 
nndcr  protest 
6.  Taxation  ®=»542  —  Taxes  Paid  Unmb 

Protest — Recovebt 
Assuming  that  under  Rev.  Codes,  f  2542,  as 
to  assessment  of  property  discovered  to  have  es- 
<»ped  assessment,  the  assessor  was  powerless 
to  assess  undistributed  property  of  estate,  not 
listed  liy  executors  after  assessment  roll  had 
passed  out  of  his  hands,  where  the  executors 
took  cognizance  Of  the  tax  thus  imposed  and 
paid  the  same,  though  under  protest,  they  can- 
not recover;  the  property  being  subject  to  tax- 
ation in  amount  imposed,  so  that  there  was 
nothing  to  contest  before  board  of  equalization 
in  view  of  sections  2742  and  2743,  as  amended 
by  Laws  1900,  c.  135,  as  to  recovery  of  taxes 
paid  under  protest,  and  as  to  notice  of  added  or 
changed  assessments. 
6.  Taxation  «=3363  —  Chanoino  ob  Addino 

AssEssuENT— Notice. 
Rev.  Codes,  '{  2742,  as  amended  by  Laws 
1900,  c.  135,  requiring  notice  where  assessment 
has  been  added  to  or  changed,  is  available  only 
to  the  person  who  has  delivered  to  the  assessor 
a  sworn  statement  of  all  his  property  subject  to 
taxation  with  the  estimated  value  thereof. 

Appeal   firom   District   Court,   Lewis  and 
Clark  Coonty;   R.  Lee  Word,  Judge. 
Action  by  George  H.  Hill  and  others,  execu- 


tors of  the  last  will  of  Samuel  T.  Hauser,  de- 
ceased, against  the  County  of  Lewis  and 
Clark.  Judgment  for  plainttfrs  and  defend- 
ant appeals.    Reversed  and  remanded. 

S.  C.  Ford,  of  Helena,  and  Frank  Woody, 
of  Missoula,  for  appellant.  Ashbum  K.  Bar- 
bour and  A.  P.  Heywood,  both  of  Helena,  for 
respondents. 

SANNBR,  J.  The  respondents,  as  execu- 
tors of  the  last  will  of  S.  T.  Hauser,  deceas- 
ed, flled  their  complaint  against  the  county  of 
Lewis  and  Clark,  alleging: 

"That  on  the  first  Monday  in  March,  1016, 
there  was  embraced  in  the  assets  of  and  was 
owned  by  the  said  estate  of  Samuel  T.  Hanser, 
deceased,  within  the  county  of  Lewis  and  Clark, 
certain  real  and  personal  property  of  the  ap- 
praised valne  of  $19,055,"  which  property  was 
thereafter  by  said  executors  listed  for  assess- 
ment, and  was  in  due  course  assessed  by  the  as- 
sessor of  said  county,  taxed  at  $420.27,  and  the 
taxes  duly  paid;  that  on  December  8,  1015, 
"the  said  assessor  of  Lewis  and  Clark  count^ 
claimed  to  have  discovered  certain  other  addi- 
tional personal  property  as  belonging  to  and  be- 
ing part  of  the  assets  of  said  estate  of  Samuel 
T.  Hauser  as  omitted  property,"  which  he  ap- 
praised at  $37,505  and  added  or  attempted  to 
add  to  "the  assessment  aforesaid  against  the 
said  estate";  that  said  change  and  addition  were 
made  by  the  assessor  "long  after  the  assess- 
ment books  of  said  county  had  passed  from  un- 
der his  jurisdiction"  and  without  notice  thereof 
to  the  respondents  and  without  any  opportunity 
given  to  tnem  to  contest  or  oppose  the  same  be- 
fore the  board  of  equalization  or  elsewhere; 
"that  the  said  personal  property  so  entered  upon 
said  assessment  book  as  an  addition  to  the  as- 
sessment against  said  estate  was  a  part  and  por- 
tion of  the  undistributed  property  of  said  es- 
tate of  Samuel  T.  Hauser,  deceased,  and  said 
assessment  was  made  to  or  against  said  'S.  T. 
Hauser  estate,'  and  not  to  the  heirs,  or  the  ex- 
ecutors of  said  estate,  as  prescribed  by  law;" 
that  the  additional  taxes  thus  and  thereby  im- 
posed amounted  to  $826.90,  which  the  respond- 
ents paid  under  protest;  wherefore  judgment  is 
demanded  for  the  recovery  of  the  sum  so  paid, 
with  interest  and  costs. 

To  this  complaint  the  county  of  Lewis  and 
Clark  Interposed  a  general  demurrer,  which 
was  overruled,  and  the  county,  declining  to 
plead  further,  suffered  the  judgment  from 
which  this  appeal  is  taken. 

The  propositions  submitted  by  the  respond- 
ents as  explanatory  of  the  Judgment  and  as 
ample  to  sustain  it  are:  (1)  That  the  assess- 
ment is  void  because  made  to  "S.  T.  Hauser 
estate";  and  (2)  that  the  assessment  is  void 
because  made  by  the  assessor  long  after  the 
assessment  roll  had  passed  out  of  his  hands 
and  long  after  the  board  of  equalization  had 
adjourned.  In  support  of  these  pr<^K)Sltions 
are  cited  thirty-tour  decisions,  three  of  which 
are  by  this  court,  and  one  by  the  federal 
court  for  this  district;  the  remainder  are 
from  other  jurisdictions.  In  an  abstract 
way  they  furnish  such  sun>ort;  but,  in  truth 
none  of  them  is  a  precedent  for  this  case. 
The  Montana  decisions  which  involve  raises 
without  notice  were  in  suits  to  recover  taxes 
paid  under  protest,  and  are  thus  the  only 
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citations  procedurally  in  point  (Western 
Ranches  t.  Custer  County,  28  Mont.  278,  72 
fbc.  659;  Matador  L.  &  C.  Ca  t,  Custer 
County,  28  Mont  286,  72  Pac.  662;  Western 
Ranches  v.  Custer  County  [C.  C]  89  Fed.  677) ; 
and  It  is  notable  that  in  all  of  them  great  care 
was  taken  to  allege  and  prove  that  the  party 
aggrieved  did  not  ovrn  the  property  so  addi- 
tionally listed  or  that  It  was  not  of  the  value 
placed  upon  it,  and  therefore  the  taxes  sought 
to  be  recovered  back  were  not  Justly  or  law- 
fully collectable. 

According  to  this  complaint,  the  property 
originally  assessed  was  "embraced  in,"  that  is 
to  say,  was  not  all,  the  assets  of  the  Hauser 
estate  taxable  In  Lewis  and  Clark  coimty; 
the  property  which  the  assessor  'claimed"  to 
discover  was  discoverable  because  it  was  in 
fact  "a  part  of  the  undistributed  property 
of  said  estate,"  and  there  Is  no  suggestion 
that  it  was  not  taxable  as  such ;  this  prop- 
erty the  executors  had  not  listed,  though  it 
was  their  duty  to  do  so;  no  complaint  is 
made  of  the  amount  levied;  the  executors 
took  cognizance  of  the  assessment  and  paid 
the  tax ;  they  do  not  claim  that  any  injus- 
tice was  done  to  tbem  or  their  trust;  and  no 
wrong  is  charged  save  the  naked  procedural 
defects  above  asserted.  That  such  a  case 
differs  materially  from  those  cited  to  support 
it,  wherein  the  taxing  power  sought  to  enforce 
rights  based  upon  void  assessments,  or  sales 
of  the  property  to  pay  void  taxes  were  threat- 
,ened,  or  tax  titles  to  property  based  on  void 
assessments  were  involved,  or  statutory  pro- 
ceedings were  bad  before  payment  to  annul 
assessments,  or  unjust  and  excessive  assess- 
ments without  notice  were  presented,  is  per- 
fectly clear;  and  the  <]uestlon  is  whether 
such  a  case  presents  a  right  to  the  return  of 
moneys  honestly  payable  merely  because  of 
defects  in  the  mode  by  which  payment  was 
induced. 

[1-3]  1.  As  we  understand  the  purpose  of 
section  2522,  Revised  Codes,  It  is:  To  assure 
that  notice  to  some  interested  person  shall 
be  given  of  the  charge  for  taxes  upon  proper- 
ty still  in  course  of  administration,  and  to 
provide  that  payment,  when  made  by  heirs, 
guardians,  executors  or  administrators,  as 
the  case  may  be,  shall  bind  all  the  parties  in 
interest  in  proportion  to  their  interest.  The 
statute  is  by  its  terms  permissive  and  direc- 
tory rather  than  mandatory,  and  in  this  re- 
spect it  differs  from  sections  2510  and  2517, 
Revised  Codes,  applied  in  Birney  v.  Warren, 
28  Mont.  64,  72  Pac.  293;  hence  an  assess- 
ment made  otherwise  than  as  directed  by  sec- 
tion 2522  would  not  of  itself  be  notice,  and 
would  be  voidable  if,  as  a  consequence,  the 
party  sought  to  be  charged  had  no  notice 
of  it 

[4]  But  to  adopt  the  rigid  construction  here 
urged  would  be  to  void  an  assessment  to  ad- 
ministrators if  as  a  matter  of  fact  the  estate 
was  in  charge  of  executors,  and  would  con- 
vert the  section  from  a  statute  to  aid,  into  a 


statute  to  defeat,  the  raising  of  public  reve- 
nue. Of  course,  no  such  construction  as  this 
was  intended  by  the  Legislature ;  on  tbe  con- 
trary, and  notwithstanding  the  cased  cited 
from  other  Jurisdictions,  we  tliink  an  assess- 
ment to  the  "estate  of  A,"  is  tantamount  to 
an  assessment  to  the  heirs,  guardians  of 
heirs,  executors  of  the  will,  or  administrators 
of  the  estate  of  A.,  as  the  case  may  be,  if  they 
hftve  actiul  notice  of  it  So  it  eventuates 
here  that  respondents'  first  proposition  would 
have  value  If  it  appeared  that  because  of  tbe 
assessment  to  "S.  T.  Hauser  estate"  no  notice 
of  it  had  come  to  any  of  tbe  persons  to  whom 
in  technical  precision  tbe  property  should 
have  been  assessed,  and  thus  It  had  become 
delinquent,  subject  to  penalty  and  threatened 
with  sale.  Such,  however,  is  not  the  situa- 
tion. The  respondents,  as  executors,  persona 
In  control  of  the  Juridical  entity  called  the 
S.  T.  Hauser  estate,  took  cognizance  of  the 
assessment  and  paid  the  tax,  and  if,  as  the 
complaint  itself  shows,  the  property  assessed 
was  in  fact  "undistributed  property  of  tbe 
estate  of  S..T.  Hauser,  deceased,"  if  it  was 
«ubject  to  taxation  in  the  amount  Imposed,  it 
seems  a  refinement  to  say  that  the  county. 
Justly  entitled  to  the  money,  must  now  re- 
fund it  merely  because  of  a  misprision  that 
hardly  amounts  to  a  misnomer. 

[S]  2.  The  same  considerations  make  for 
avoidance  of  respondents'  second  proposition. 
The  authority  for  the  assessment  asserted  by 
the  appellant  is  section  2542,  Revised  Codes, 
to  wit: 

"Any  property  discovered  by  the  assessor  to 
have  escaped  assessment  may  be  assessed  at  any 
time,  if  such  property  is  in  the  ovmership  or  un- 
der the  control  of  the  same  person  who  owned 
or  controlled  it  at  tbe  time  it  should  have  been 
assessed." 

L«t  it  be  assumed  for  present  purposes  that 
this  section  does  not  mean  what  it  says,  that 
the  assessor  is  powerless  to  do  anything  aft- 
er the  roll  comes  into  the  hands  of  the  treas- 
urer, and  that,  if  one  Is  clever  enough  to  con- 
ceal his  taxable  property  imtii  that  event,  he 
may  escape  taxation  upon  It  and  thrust. the 
burden  which  he  ought  to  bear  upon  the 
shoulders  of  others;  tbe  facts  nevertheless 
remain  that  according  to  tbe  complaint  this 
property  was  taxable.  It  stood  charged  with 
that  debt  to  the  county,  and  tbe  executors 
could  have  properly  paid  it  without  any  for- 
mal assessment.  Had  they  done  so,  neither 
they  nor  their  trust  would  have  suffered  any 
actionable  wrong.  If  this  be  true,  what  Is 
the  actionable  wrong  in  the  present  instance? 
Certainly  not  that  tbe  respondents  have  fair- 
ly met  a  Just  demand.  The  asserted  wrong 
is  that  this  Just  demand,  fairly  met,  was  not 
properly  formulated;  its  collection  was  not 
preceded  by  certain  modal  requirements  de- 
signed to  benefit  persons  who  might  be  in- 
jured by  tbe  absence  of  them.  But  the  ab- 
sence of  them  was  of  no  consequence  to  these 
respondents  or  to  their  trust  because  there 
was  nothing  for  them  "to  contest  or  oppose 
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before  the  board  at  equalization  or  else- 
whera"  That  tinder  these  drcumstancea  the 
tax  was  not  illegal  so  as  to  authorize  a  re- 
covery in  this  kind  of  an  action  may  be  gath- 
ered from  the  very  sections  inroked  to  sus- 
tain It  (Key.  Codes,  {f  2742,  2743,  as  amended 
by  chapter  135,  Session  Laws  190^. 

[t]  The  provision  found  In  section  2743 
that,  "if  the  assessment  •  «  *  has  been 
added  to  or  changed,  either  by  fhe  assessor 
or  by  the  county  board  of  equalization,  and 
such  person  has  not  been  notified  thereof  and 
given  an  opportunity  to  contest  the  same  be- 
fore the  county  board  of  equalization,  the 
tax  of  such  Increased  value  or  added  property 
shall  •  •  •  be  adjudged  by  the  court  to 
be  void,"  is,  by  its  terms,  available  only  to 
the  "person  who  has  delivered  to  the  assessor 
a  sworn  statement  of  his  property  subject  to 
taxation"  with  "the  estimated  value"  there- 
of. This  means  all  of  his  taxable  property, 
according  to  his  best  knowledge  and  belief, 
and  the  fact  that,  notwithstanding  such  list, 
the  assessor  or  board  may  Increase  the  value 
or  add  other  property,  implies  that  an  honest 
controversy  must  exist  between  the  public 
and  the  taxpayer  as  to  what  property  should 
have  been  taxed,  or  what  value  should  have 
been  placed  upon  it 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the  de- 
murrer. 

Reversed  and  remanded. 

BRANTLY,  0.  J.,  and  HOLLOWAT,  J., 
concur. 


(ITl  Cal.  7M) 

CHAMBERS,  State  Controller,  t.  GALLA- 
GHER.    (S.  F.  7899.) 
(Supreme  Court  of  California.    March  12,  1918. 
Rehearing  Denied  April  11,  1918.) 

1.  Taxation  ®=»905(1)  —  IirHEarrAHCK  Taxbs 
— LiMrrATioNS. 

Inheritance  Tax  Law  1893  (St  1893,  i>.  193) 
provided  for  appraisement  and  computation  of 
the  tax  by  the  probate  court.  Section  14  pro- 
Tided  tbat  the  court  should  cite  persons  owning 
the  property  to  show  cause  why  the  tax  should 
not  be  paid,  and  that  bearing,  judgment,  and 
its  enforcement  should  proceed  in  the  manner 
prescribed  by  Code  Civ.  Proc.  §{  1704-1724,  in- 
clusive. Section  15  provided  that  if  the  tax  was 
unpaid,  the  district  attorney,  on  notice  from  the 
county  treasurer,  should  prosecute  the  proceed- 
ings authorized  by  the  previous  section.  Held, 
that  an  executor  proceeded  against  by  petition 
for  the  collection  of  the  tax  may  demur  to  the 
petition,  and  thereby  present  the  question  of  the 
statute  of  limitations. 

2.  Limitation  or  Actions  €=»34(7)— Inhibit- 
ANCE  Taxes. 

Inheritance  Tax  Law  of  1893  provided  for 
appraisement,  and  computation  of  the  tax  by  the 
probate  court  Section  4,  as  it  existed  in  1902, 
provided  that,  if  the  tax  was  not  paid  within  18 
months,  interest  should  be  charged  thereon. 
Section  6  provided  that  the  executor  should  de- 
duct the  tax  on  distribution,  or  collect  the  same 
t)efore  property^  was  distributed.  Section  1  pro- 
vided that  administrators,  executors,  etc.,  should 


be  liable  for  all  taxes  not  collected.  Section  8 
provided  that  moneys  retained  by  an  executor 
tor  any  such  tax  shall  be  paid  by  him  within 
30  days  thereafter  to  the  county  treasurer.  The 
amendment  of  1913  (St  1913,  p.  1068)  to  section 
4  provided  that  the  provisions  of  the  Code  of 
Civil  Procedure  relative  to  the  limitation  of  time 
of  enforcing  a  civil  remedy  shall  not  apply  to 
any  proceeding  or  action  taken  to  levy,  appraise, 
or  collect  inheritance  taxes.  Code  (3iv.  Proc.  { 
338,  subd.  1,  prescribes  a  limitation  of  3  years 
for  actions  upon  liability  created  by  statute. 
Defendant's  intestate  died  January  27,  1902, 
and  bis  will  was  duly  probated  and  the  estate 
administered  in  the  same  year.  More  than  12 
years  after  the  decree  of  final  distribution,  the 
state  controller  filed  a  petition  for  the  collection 
of  such  tax.  Held,  that  the  proceeding  was  liar- 
red  by  the  statute  of  limitation  at  the  time  the 
amendment  of  1913  to  section  4  was  enacted. 
3.  Taxation  iS=3859(7)— Inbkkitancb  Taxis 
—Limitations. 
Inheritance  Tax  Act,  {  4,  as  amended  in 
1913  (St.  1913,  p.  1068),  making  inapplicable 
to  Buita  thereunder  the  provisions  of  the  Code 
of  Civil  Procedure  relative  to  the  limitation  of 
time  for  enforcing  a  civil  remedy,  is  inoperative 
as  to  snita  to  enforce  payment  of  inheritance 
taxes  which  were  barred  at  the  time  of  ito  pas- 
sage. 

Department  1.  Appeal  from  Superior 
Court,  Fresno  County;  George  E  (3hurch, 
Judge. 

Petition  by  John  S.  (Chambers,  State  Con- 
troller, against  James  Gallagher,  executor  of 
the  estate  of  Richard  Bedinger,  deceased, 
for  the  collection  of  an  inheritance  tax. 
From  a  Judgment  based  on  an  order  sustain- 
ing defendant's  demurrer,  plaintiff  appeals. 
Affirmed. 

Robert  A.  Waring  and  J.  Paul.  Miller,  both 
of  Sacramento,  for  appellant.  James  Galla- 
gher, of  Fresno,  in  pra  per. 

SHAW,  J.  The  plaintiff  appeals  from  a 
Judgment  tn  favor  of  the  defendant 

The  petition  of  the  plaintiff  shows  the 
following  facta:  Richard  Hedlnger  died  on 
January  27,  1902.  His  will  was  duly  probat- 
ed^ the  executor  appointed,  the  estate  admiji- 
istered,  and  on  July  29,  1002,  a  decree  was 
duly  made,  distributing  to  August.  Hedlnger, 
the  residuary  legatee  and  devisee,  the  prop- 
erty remaining  in  the  estate  after  the  pay- 
ment of  $1.6(X)  In  charitable  bequests.  On 
September  25, 1914,  more  than  12  years  after 
said  decree  of  final  distribution,  the  state 
controller  filed  a  petition  in  the  court  which 
made  said  decree,  alleging  tbat  no  inherit- 
ance tax  had  been  paid  on  the  property  so 
distributed  to  Augustus  Hedlnger,  and  pray- 
ing that  the  court  appoint  an  appraiser  to 
appraise  said  property  and  ascertain  the 
amount  of  such  tax;  that  a  citation  be  la- 
sued  to  the  executor  to  appear  before  such 
appraiser  and  be  examined,  under  oath,  and 
show  cause  why  he  should  not  be  held 
chargeable  for  the  payment  of  said  tax,  and 
for  Judgment  that  the  executor  be  declared 
liable  for  the  payment,  and  >be  directed  to 
pay  such  tax  to  the  treasurer  of  the  county. 
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To  this  petition  the  ezeeotor  filed  a  demnr- 
rer,  based  upon  the  ground  that  the  proceed- 
ing was  barred  by  the  statute  prescribing 
3  years  as  a  limitation  for  actions  upon  a 
liability  created  by  statute.  Code  Civ.  Proc. 
i  338,  subd.  1.  The  demurrer  was  sustained, 
and  thereui)on  the  judgment  was  given  for 
the  defendant 

[1]  The  Inheritance  tax  act  In  force  at  the 
death  of  Hedlnger  In  1002  was  the  act  of 
1893  (St  1803,  p.  193).  Some  amendments 
thereto  were  made  prior  to  1902,  but  they  do 
not  affect  the  questions  arising  In  this  case. 
Tbe  act  provided  for  an  appraisement  of  the 
property  subject  tp  such  tax,  and  that  the 
court  In  which  the  administration  of  the 
estate  was  pending  should  therefrom  com- 
pute the  tax  to  be  paid.  Section  14  provided 
that  when  It  appeared  to  the  court  that  such 
tax  had  not  been  paid  within  the  time  allow- 
ed. It  should  cite  the  persons  owning  the 
property  to  show  cause  why  the  tax  should 
not  be  paid,  and  that  the  hearing,  the  judg- 
ment of  the  court,  and  its  enforcement, 
should  proceed  in  the  manner  prescribed  In 
the  chapter  of  the  C!ode  of  Civil  Procedure 
embracing  sections  1704  to  1724,  inclusive. 
Section  15,  as  amended  in  1895  (St.  1895,  p. 
33),  provided  that  if  the  tax  became  due 
and  was  unpaid,  the  district  attorney  of  the 
county,  on  notice  of  that  fact  from  the  coun- 
ty treasurer,  should  prosecute  the  proceed- 
ing authorized  by  section  14,  as  aforesaid, 
for  the  enforcement  and  collection  of  such 
tax.  The  sections  of  the  Code  referred  to 
provide  for  a  citation  to  the  parties  proceed- 
ed against,  its  personal  service  and  return, 
the  trial  of  the  Issues  found  in  the  proceed- 
ings, for  judgment  thereon,  and  for  its  en- 
forcement by  execution,  and  that  the  rules 
of  practice  prescribed  in  ordinary  civil  a.c- 
tiona  should  be  followed  except  as  otherwise 
provided.  It  follows  that  the  parties  pro- 
ceeded against,  following  the  practice  in  civil 
actions,  may  demur  to  the  petition  filed 
against  them,  as  provided  in  the  Code  (sec- 
tion 430,  Code  Civ.  Proc.),  and  that  the  ques- 
tion of  the  statute  of  limitations  was  prop- 
erly presented  by  the  demurrer. 

The  appellant  claims:  First,  that  the  provi- 
sions of  the  inheritance  tax  act  in  force  at  the 
death  of  the  testator  operated  to  continue  the 
liability  of  the  executor  indefinitely  and  be- 
yond the  statutory  period  of  limitation:  and, 
second,  that  even  if  the  statute  would  oth- 
erwise apply,  that  a  provlslMi  in  section  4  of 
the  revised  Inheritance  tax  act  of  1913  (Stats. 
1913,  p.  1068)  removes  the  bar  of  the  statute 
of  limitations  with  respect  to  taxes  which 
were  barred  at  the  time  of  this  enactment. 

Section  4  of  the  act,  as  it  existed  in  1902, 
provided  that  the  tax  Imposed  thereby 
should  be  due  and  pnyable  at  the  death  of 
the  decedent;  that  if  not  paid  within  18 
months  thereafter,  Interest  should  be  charged 
thereon  at  the  rate  of  10  per  cent,  per  annum 
from  the  time  of  such  death,  and  that  there- 


upon such  executor  should  give  a  bond  for 
the  payment  of  such  tax  and  interest  Sec- 
tion 6  provided  that  the  executor  should  de- 
duct the  tax  from  any  money  to  be  paid  on 
distribution,  or,  if  the  property  distributed 
was  not  money,  should  collect  the  tax  there- 
on from  the  person  to  whom  it  was  distrib- 
uted, before  such  dlatribntion,  and  that  "he 
shall  not  deliver,  or  be  compelled  to  deliver, 
any  specific  legacy  or  property  subject  to 
tax  to  any  person  until  he  shall  have  collect- 
ed the  tax  thereon."  Section  1  provided 
that: 

"All  administrators,  executors  and  trustea 
shall  be  liable  for  any  and  all  such  taxes  until 
the  same  shall  have  been  paid,  as  hereinafter  di- 
rected." 

Section  8  provided  that  moneys  retained 
by  an  executor  for  any  such  tax  "shall  be 
paid  by  him,  within  thirty  days  thereafter, 
to  the  treasurer  of  the  county  in  which  the 
probate  proceedings  are  pending";  that  the 
treasurer  should  transmit  the  money  to  the 
state  controller,  who  should  receipt  therefor 
under  seal;  and  that  "an  executor,  admin- 
istrator, or  trustee  shall  not  be  entitled  to 
credit  in  his  accounts,  nor  be  discharged 
from  liability  for  such  tax,  nor  shall  said  es- 
tate be  distributed  unless  he  shall  produce 
a  receipt  so  sealed  and  countersigned  by  the 
controller,  or'  a  copy  thereof,  certified  by 
him."  Prior  to  1913  the  inheritance  tax 
was  not  declared  to  be  a  lien  upon  property. 
The  amendment  to  section  4,  enacted  In  that 
year  and  here  relied  on,  is  as  follows: 

"The  provisions  of  the  Code  of  Civil  Procedure 
relative  to  the  limitation  of  time  of  enforcine  a 
civil  remedy  shall  not  apply  to  any  proceeding  or 
action  taken  to  levy,  appraise,  assess,  determine, 
or  enforce  the  collection  of  any  tax  or  penalty 
prescribed  by  this  article,  and  this  section  shall 
be  construed  as  having  been  in  effect  as  of  date 
of  the  original  enactment  of  the  inheritance  tax 
Uw." 

[2]  1.  We  do  not  think  the  provisions  of 
the  act  as  it  stood  prior  to  1013  show  an  in- 
tent to  prevent  the  running  of  the  statute  of 
limitations  In  favor  of  the  executor  after  the 
distribution  of  the  estate.  The  scheme  of 
the  act  was  that  the  executor  should  see 
that  the  taxes  were  paid  before  be  had  made 
final  settlement  of  his  estate,  or  within  30 
days  thereafter.  His  obligation  became  ma- 
tured at  the  expiration  of  such  30  days  at 
all  events.  The  intention  was  that  the  court 
having  charge  of  the  administration  should 
not  order  the  settlement  of  the  estate  or  the 
discharge  of  the  executor  until  such  tax  bad 
been  paid.  Nothing  is  said  In  the  law  re- 
garding the  operation  of  the  statute  of  lim- 
itations or  purporting  to  prevent  it  from 
running  against  such  demand,  or  to  differen- 
tiate It  from  any  other  matured  obligation 
to  the  state.  The  act  of  1013,  expressly  de- 
claring such  intent  is  a  strong  indication 
that  the  Legislature  itself  did  not  suppose 
that  it  had  previously  done  so.  Doubtless 
the  liability  of  the  executor,  under  the  terms 
of  the  act  continued  after  the  settlement  of 
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the    estate,  if  the  tax  was  not  previously 
paid,  and  could  be  enforced  in  a  proper  pro- 
ceeding by  the  district  attorney  for  that  pur- 
pose ander  the  provisions  of  the  act.    But 
there  is  nothing  In  the  langnage  of  the  act 
-whicli  declares  that  the  statute  does  not  run 
against  such  liability,  as  In  other  cases.    It 
Is  the  duty  of  every  person  to  pay  his  debts, 
bat  the  existence  of  that  duty  does  not  pre- 
vent the  running  of  the  statute  of  Umlta- 
tlons  In  his  favor,  upon  his  failure  to  pay 
them  when  doe.    The  duty  to  pay  this  tax 
Is  no  greater  than  the  duty  of  every  citizen 
to  pay  his  ordinary  taxes  on  property.     It 
Is,  perhaps,  even  less  burdensome,  since  the 
Inheritance  tax  at  the  time  in  question  was 
not  a  Uen  upon  property,  as  in  the  case  of 
ordinary  taxes.    Pol.  Ciode,  |  3716.    In  cases 
where  tbe  law  also  allowed  a  personal  action 
to  be  maintained  for  the  recovery  of  such 
taxes,  we  have  uniformly  held  that  the  stat- 
ute of  limitations  applies  to  such  actions; 
that  such  tax  Is  a  liability  created  by  stat- 
nte,  which,  under  section  338,  subdivision  1, 
aforesaid,  is  barred  after  the  expiration  of 
3  years  from  the  time  when  the  right  of  ac- 
tion accrued.    San  Diego  v.  Hlgglns,  115  Cal. 
170,  46  Pac.  923;  Los  Angeles  v.  Ballerlno,  89 
Cal.  695,  32  Pac.  581,  84  Pac.  329;  San  Fran- 
cisco V.  Luning,  '73  Gal.  610,  15  Pac.  811; 
Lewis  V.  Bothchlld,  92  Cal.  625,  28  Pac.  805 ; 
Dranga  v.  Rowe,  127  Cal.  606,  69  Pac;  944; 
Clark  V.  San  Diego,  144  Cal.  361,  77  Pac. 
973.   The  same  principle  applies  to  a  demand 
for  Inheritance  tax  under  the  act  of  1893, 
and  Its  amendments  prior  to  1902.   This  pro- 
ceeding to  enforce  the  personal  liability  of 
the  executor  for  the  payment  of  the  tax  in 
question  was  therefore  barred  by  the  stat- 
ute at  the  time  the  amendment  of  1913  was 
enacted. 

[3]  2.  We  are  also  satisfied  that  the  ap- 
pellant Is  wrong  In  his  contention  that  the 
act  of  1913,  purporting  to  take  away  the  de- 
fense of  the  statute  of  limitations  with  re- 
spect to  proceedings  to  enforce  payment  of 
Inheritance  taxes  which  were  barred  at  that 
time,  is  constitutional,  and  operates  to  de- 
prive the  executor  in  this  case  of  that  de- 
fense. Mr.  Wood,  In  his  treatise  on  the 
statute  of  limitations,  states  the  law  on  this 
subject  as  follows: 

"Statutes  of  limitation  relate  only  to  the  rem- 
edy, and  may  be  altered  or  repealed  before  the 
statutory  bar  has  become  complete,  bnt  not  aft- 
er, so  as  to  defeat  the  effect  of  the  statute  in 
extingnishinjr  the  rlifhts  of  action.  •  •  •  It 
has  been  held  in  a  case  decided  by  a  majority  of 
the  Supreme  Conrt  of  the  TTnited  States  (Oamp- 
bell  T,  Holt,  115  V.  S.  620,  6  Sup.  Gt.  209,  29 
h.  Ed.  483),  that,  in  actions  upon  debt,  contract, 
or  any  class  of  actions  in  which  a  party  does 
not  become  invested  with  the  title  to  property  by 
the  statute  of  limitations,  the  Legislature  may 
hy  a  repeal  of  the  statute  of  limitations,  even 
after  the  right  of  action  thereon  is  barred,  re- 
store to  the  plaintiff  his  remedy  thereon,  and  di- 
vest the  other  party  of  the  statutory  bar.  The 
doctrine  of  this  case  is  undoubtedly  technically 
correct,  and  was  suggested  in  the  fiivt  edition 


of  this  work.  It  Is,  however,  opposed  to  the 
grpat  weight  of  authority  in  this  country,  and  to 
the  policy  of  these  statutes.  There  can  be  no 
question  that  tbe  Legislatures  of  the  several 
states  by  the  passage  of  the  statute  of  limita- 
tions intended  a  permanent  divestment  of  a 
right  of  action  In  all  matters  to  which  the  stat- 
ute relates,  when  it  had  run  against  them,  and 
they  had  thereby  become  barred.  And  while  it 
may  be,  as  already  suggested,  that  tlie  reason- 
ing of  the  court  is  correct,  yet  the  wisdom  of  the 
doctrine  announced  is  questionable."  Wood  on 
Limitations  (4th  Ed.)  {  11,  p.  46. 

This  proposition  is  supported  by  the  almost 
universal  course  of  decision  In  the  United 
States.  The  courts  of  Arkansas,  Colorado, 
Florida,  Iowa,  Illinois,  Indiana,  Kansas, 
Kentucky,  Maine,  Massachusetts,  Minnesota, 
Mls8lssim>i,  New  Hamphlre,  New  Jersey, 
Tennessee,  Utah,  Virginia,  Washington,  and 
Wisconsin,  aU  adhere  to  the  doctrine.  Couch 
V.  McKee,  6  Ark.  492 ;  Wllloughby  v.  George^ 
5  Colo.  80;  Bradford  y.  Shine's  Administra- 
tor, 13  Fla.  893,  7  Am.  Rep.  239;  Board  of 
Bducatton  y.  Blodgett.  165  111.  441,  446,  40 
N.  B.  1026,  81  L.  B.  A.  70,  46  Am.  St.  Bep. 
848;  Stlpp  V.  B^own,  2  Ind.  647;  Bowman  v. 
Cockrlll,  6  Kan.  205;  Lawrence  v.  Louisville, 
96  Ky.  600,  29  S.  W.  450,  27  L.  B.  A.  660.  49 
Am.  St  Rep.  309;  Norrls  v.  Slaughter,  3  O. 
Greene  (Iowa)  116^  Blgelow  v.  Bemls,  2  Al-' 
len  (84  Mass.)  496;  Atkinson  v.  Dunlap,  60 
Me.  Ill ;  Whlttler  v.  Village  of  Farmlngton, 
116  Minn.  187,  181  N.  W.  1079 ;  Davis  v.  Mi- 
nor, 1  How.  (Miss.)  188,  28  Am.  Dec.  326; 
Bockport  v.  Walden,  54  N.  H.  173,  20  Am. 
Bep.  131 ;  Ryder  v.  WOson's  Ex'rs,  41  N.  J. 
Law,  10;  Girdner  v.  Stephens,  1  Helsk.  (48 
Tenn.)  280,  2  Am.  Bep.  700;  Ireland  v.  Mack- 
intosh, 22  Utah.  296,  61  Paa  901;  Kesterson, 
y.  Hill,  101  Va.  739;  City  of  Seattle  v.  De 
Wolfe,  17  Wai*.  349,  49  Pac.  663;  Elngartner 
y.  Illinois  Steel  Co.,  103  Wis.  373,  79  N.  W. 
433,  74  Am.  St.  Rep.  871. 

The  same  doctrine  has  been  announced  In 
this  state  and  applied  to  cases  where  rights 
of  specific  property  were  Involved.  Pelser  y. 
Orlflln,  126  Cal.  14,  67  Pac.  690.  It  has  been 
stated  In  other  cases  where  the  precise  ques- 
tion was  not  Involved.  Allen  v.  Allen,  96 
Cal.  197,  30  Pac.  213, 16  L.  R.  A.  646;  Swamp 
Land  Dlst  V.  Glide,  112  Cal.  90,  44  Pac.  461; 
Weldon  v.  Rogers,  161  Cal.  432,  90  Pac.  1062. 
Tbe  question  as  applied  to  actions  to  m- 
force  personal  obligations  has  not  heretofore 
arisen  in  this  state,  but  upon  the  authority 
of'  the  cases  we  have  dted,  and  the  practi- 
cally universal  rule  on  the  subject,  we  feel 
no  hesitancy  in  adhering  to  the  doctrine  as 
stated  by  Mr.  Wood.  The  act  of  1918  Is 
therefore  inoperative  to  revive  the  right  ct 
action  of  the  controller  which  had  become 
barred  long  before  that  time.  It  follows  that 
the  demurrer  to  the  petition  was  properly 
sustained. 

The  judgment  Is  affirmed. 

We  concur:  SLOSS,  J.;  RICHARDS, 
Judge,  pro  tern. 
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(178  Cal.  1) 
CMELVEINT  et  al.  ▼.  GRIFFITH  et  al. 

(li.  A.  4165.) 

(Supreme  Court  of  California.     March  21, 

1918.) 

1.  Municipal  Corporations  «=>210— Pabks 
—Ordinance  Accepting  Gift^Vauditt. 
Los  Angeles  City  Charter  (St.  1911,  p.  2051 

et  seq.)  |  118,  subsecs.  (c),  (d),  and  section 
119,  fully  vest  in  the  board  of  park  commission- 
ers the  management  of  the  park  system  of  the 
city,  and  of  all  real  and  personal  property  de- 
voted to  that  use,  as  well  as  the  erection  and 
maintenance  of  all  buildings  thereon.  Section 
12  vests  all  legislative  power  of  the  city  in  the 
council  and  mayor,  but  excepts  to  the  board 
of  park  commissioners  the  power  to  accept  gifts 
for  parks  on  and  in  behalf  of  the  city,  to  erect 
buildings  tbereon,  and  to  manage  and  control 
their  erection  and  their  maintenance  thereafter. 
Section  2,  subd.  18,  gives  the  city  power  to  re- 
ceive gifts  and  donations  of  all  kinds  of  proper- 
ty in  fee  simple  or  in  trust  for  charitable  pur- 
poses, and  do  all  things  and  acts  necessary  to 
carry  out  the  purposes  of  such  gifts  and  dona- 
tions. IJeld,  that  ordinances  of  the  city  ac- 
cepting gift  to  erect,  in  a  certain  park,  two 
structures,  and  appoint,  in  accordance  with  the 
terms  of  the  gift,  three  citizens  to  supervise 
the  erection  and  manage  and  control  the  struc- 
tures, were  void. 

2.  Municipal    Cobpobations    ®=»992— Tax- 
PAYEK8'  Suit— Enjoining  Enfobcement  of 

•     Ordinance. 

Plaintiffs,  taxpayers,  citizens,  and  mem- 
bers of  the  board  of  park  commissioners  of  Los 
Angeles,  had  capacity  to  sue  defendant  com- 
missioners claiming  to  act  as  officers  of  the  city, 
under  the  ordinances  as  to  said' gift,  from  carry- 
ing out  the  provisions  of  such  ordinances,  and 
from  interfering  with  plaintiffs'  duties  as  park 
commissioners,  and  the  remedy  by  injunction' 
was  proper,  the  ordinances  requiring  the  fur- 
nishing, for  the  erection  of  the  buildings  by  the 
city,  free  light,  power,  water,  rocks,  and  gravel. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Louis  M.  Myers, 
Judge. 

Suit  by  Henry  W.  O'Melveny  and  others 
against  Griffith  J.  Griffith  and  others.  Judg- 
ment for  defendants  on  demurrer,  and  plain- 
tiffs appeal.    Reversed. 

O'Melveny,  Stevens  &  MilUkin,  of  Los  An- 
geles, for  appellants.  Albert  Lee  Stephens, 
City  Atty.,  and  Charles  S.  Burnell,  Asst.  City 
Atty.,  botik  of  Los  Angeles,  for  respondents. 

WILBUR,  J.  [1]  This  is  an  appeal  liom  a 
Judgment  in  favor  of  defendants  on  demur- 
rer. Plaintiffs  sue  as  citizens  and  taxpay- 
ers, and  also  as  members  of  the  board  of  park 
commissioners  of  the  dty  of  Los  Angeles,  to 
enjoin  the  defendants,  claiming  to  act  as  of- 
ficers of  the  city  under  certain  ordinances, 
from  carrying  out  the  provisions  of  such  or- 
dinances and  from  Interfering  with  tlie  pow- 
ers and  duties  of  the  park  commissioners. 
The  defendant  Griffith  J.  Griffith  has  offered 
■  to  erect,  at  his  own  expense,  for  the  .city  of 
Los  Angeles,  to  become  the  property  of  the 
dty,  two  structures,  one  a  "Greek  theater," 
costing  not  less  than  $50,000,  in  Vermont 
Canyon;  the  other  a  "Hall  of  Science  and 
Observatory,"  costing  not  less  than  $150,000, 


m  Mt.  Hollywood  both  In  a  certain  public 
park  of  the  city  of  Los  Angeles,  known  as 
"Griffith  Park."  The  donor  proposed  that  the 
plans  for  said  buildings  were  to  be  furnished 
by  him,  subject  to  the  approval  of  the  dty 
council  and  mayor,  or  a  committee,  and  the 
structures  were  to  be  erected  under  the  su- 
pervision of  three  citizens  appointed  for  that 
purpose  by  the  mayor  of  the  city,  thereto 
authorized  by  ordinance  The  dty  was  to 
furnish  the  light  power,  and  water  necessa- 
ry in  the  construction  of  said  buildings  from 
its  supply  of  each.  Bock  and  gravel  in  the 
park  were  also  to  be  used  in  the  constructioB 
of  said  buildings  and  the  necessary  trails 
and  roadways  constructed  to  make  the  same 
accessible.  After  the  erection  of  said  struc- 
tures they  were  to  be  managed  and  control- 
led by  the  said  appointees  of  the  mayor.  No 
point  is  made  in  the  case  as  to  the  desirabili- 
ty of  the  acceptance  of  the  gift,  nor  to  the 
public  character  of  the  improvements  propos- 
ed; nor  is  there  any  contention  that  the 
conditions  attached  to  the  gift  are  unreason- 
able, or  In  any  way  improper,  save  only  in 
so  far  as  they  may  Interfere  with  the  pre- 
rogatives of  the  plaintiffs  as  park  commis- 
sioners. The  dty  council  passed  an  ordi- 
nance accepting  the  donor's  glft,-and  In  com- 
pliance with  the  conditions  thereof  establish- 
ed a  board  of  three  commissioners  to  erect 
and  manage  such  structures.  The  respond- 
ents were  appointed  by  the  mayor  as  such 
commission,  and  appellants  seek  to  enjoin 
them  from  carrying  out  the  proposed  plan,  on 
the  ground  that  the  ordinance  In  question  is 
In  conflict  with  the  charter  powers  of  the  ap- 
pellants. The  powers  of  the  board  of  park 
commissioners  and  of  the  city  coundl  are 
derived  from  the  diarter  of  the  dty  of  Los 
Angeles  and  the  several  amendments  thereto. 
The  powers  and  duties  of  the  park  commis- 
sion are,  in  part,  defined  as  follows : 

"(e)  To  purchase  and  lease  property  for  part 
purposes,  or  for  the  use  and  benefit  of  the  park 
department,  and  to  have  general  supervision, 
control,  care  and  custody  of  all  real  and  person- 
al property  owned  by  the  city  of  Los  Angeles 
and  used  in  and  about  the  parks  or  park  sys- 
tem of  said  city,  and  generally  to  do  any  and 
all  things  that  may  be  necessary  to  carry  out 
the  spirit  and  Intent  of  this  charter  in  estab- 
lishing, maintaining,  operating,  improving  and 
enlarging  the  public  parks  and  park  system  of 
the  city  of  Los  Angeles;    and 

"(d)  Subject  to  such  ordinances  as  may  from 
time  to  time  be  adopted  by  the  council,  to  have 
and  exercise  charge,  superintendence  and  control 
of  the  design,  location,  construction,  mainte- 
nance and  use  of  all  buildings,  pavilions  and 
other  structures,  and  all  fountains,  statues, 
sculptures,  monuments,  arches  or  other  struc- 
tures in  such  parK,  pertaining  to  park  purposes, 
and  intended  for  the  convenience  of  the  public, 
or  for  the  ornamentation  of  such  parks."  Sec- 
tion 118,  subds.  (c)  and  (d). 

"The  board  of  park  commissioners  may,  for 
and  on  behalf  of  the  dty  of  Los  Angeles,  re- 
ceive donations,  legades  or  bequests  for  the  im- 
provement or  maintenance  of  said  parks  or 
park  system,  or  for  the  acquisition  of  new 
parks,  and  all  moneys  that  may  be  derived  from 
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such  donations,  legacies  or  beqnesta,  shall,  un- 
less otherwise  provided  by  the  terms  of  such 
donation,  l^acy  or  bequest,  be  deposited  in  the 
treasiury  of  the  city  of  Los  Angeles,  to  the  credit 
of  the  park  fund.  •  *  •  As  to  all  snch  prop- 
erty, the  board  of  park  commissioners  shall  be 
deemed  and  considered  a  special  trustee  thereof 
for  the  city  of  I>os  Angeles."  Section  119, 
Stats.  1911,  p.  2051  et  seq. 

It  will  be  obseryed,  therefore,  that  the 
management  and  control  of  the  park  system 
of  the  city,  and  of  all  real  and  personal  prop- 
erty devoted  to  that  use,  as  well  aa  the  erec- 
tion and  maintenance  of  all  buildings  there- 
on, Is  very  fnlly  vested  in  the  board  of  park 
commissioners.  It  is  provided,  with  refer- 
ence to  the  erection  and  control  of  buildings, 
that  the  same  shall  be  "subject  to  such  ordi- 
nances as  may  from  time  to  time  be  enacted 
by  the  council."  Section  118,  subd.  (d),  su- 
pra. But  here  we  do  not  have  a  case  where 
the  council  sought  by  ordinance  to  direct  the 
board  of  park  commissioners  as  to  the  man- 
ner In  which  they  should  act  In  the  location, 
maintenance,  or  use  of  buildings  In  a  public 
park,  but  an  ordinance  by  which  it  la  sought 
to  take  from  the  board  of  park  commissioners 
control  over  such  Improvements  during  erec- 
tion and  after  they  have  l>een  completed,  and 
by  which  it  is  sought  to  make  a  contract  with 
a  private  individual  for  the  creation  of  pub- 
lic officers  to  have  cqntrol  thereover  In  ac- 
cordance with  his  proposal  for  the  erection 
and  maintenance  of  the  building.  We  have 
an  acceptance  by  the  dty  coundl  for  and  on 
behalf  of  the  dty  of  a  gift,  the  consideration 
for  which  moving  from  the  dty  Is  a  surren- 
der by  the  dty  council  of  some  of  the  powers 
ot  the  iMard  of  park  commissioners  vested 
In  them,  not  by  the  dty  council,  a  creature  of 
the  charter,  but  by  the  charter  Itself.  That 
Is  to  say,  one  of  the  boards  created  by  the 
people  seeks  to  take  from  another  board,  al- 
so created  by  the  people  through  its  charter, 
a  power  expressly  vested  by  the  people  In  the 
latter  board.  To  justify  this  result  two  pro- 
visions of  the  charter  are  called  to  our  at- 
tention—one, the  provision  that  the  dty  Is 
given  power  to  "receive  gifts  and  donations 
of  all  kinds  of  property,  in  fee  simple,  or  In 
trust,  for  charitable  or  other  purposes;  and 
to  do  all  things  and  acts  necessary  to  carry 
out  the  purposes  of  such  bequests,  gifts  and 
donations,  with  power  to  manage,  sell,  lease^ 
or  otherwise  handle  and  dispose  of  the  same. 
In  accordance  with  the  terms  of  the  bequest, 
gift  or  donation"  (Charter,  f  2,  subd.  16) ;  the 
other  that  the  charter  vests  all  the  legislative 
power  of  the  city,  "except  as  "hereinafter  oth- 
erwise provided,"  In  the  coundl  and  mayor. 
If  we  consider  that  the  acceptance  of  a  gift 
in  behalf  of  the  city  and  a  compliance  with 
the  terms  of  such  gift  is  a  legislative  func- 
tion, and  therefore  vested  In  the  dty  council, 
and  that  Tor  that  reason  and  upon  that  basis 
the  dty  coundl  was  empowered  to  accept  the 
gift  and  comply  with  the  conditions  thereof. 


we  are  met  with  the  express  reservation  of 
section  12  with  reference  to  legislative  pow- 
ers, namely,  that  where  "hereinafter  other- 
wise provided"  the  dty  council  have  not  such 
legislative  power.  Among  the  things  "herein- 
after otherwise  provided"  Is  that  the  board  of 
park  commissioners  has  power  to  accept  gifts 
for  the  park  for  and  on  behalf  of  the  city,  to 
erect  buildings  thereon,  to  manage  and  con- 
trol their  erection  and  their  maintenance 
thereafter.  We  are  constrained  to  hold, 
therefore,  that  Mr.  GrlfBth  In  his  proposal 
to  the  dty  of  Los  Angeles  imposes  as  a  con- 
dition of  his  gift  requirements  which  are 
violative  of  the  fundamental  law  of  the  dty 
and  opposed  to  the  wishes  of  the  people  there- 
of as  declared  In  the  fundamental  law  of  said 
dty ;  that  the  ordinances  attempting  to  com- 
ply therewith  are  void  as  being  In  violation 
of  the  fundamental  law  of  the  dty. 

[2]  One  of  the  points  raised  by  the  de- 
murrer in  the  court  below  was  that  the  plain- 
tiffs did  not  have  the  capadty  to  sue.  They 
allege  that  they  are  citizens  and  taxpayers. 
The  ordinance  In  question  required  the  fur- 
nishing for  the  erection  of  the  buildings  by 
the  dty  of  free  light,  power,  water,  rock,  and 
gravel.  Inasmuch,  therefore,  as  the  property 
of  the  dty  was  to  be  used  In  the  proposed 
buildings,  and  for  the  further  reason  that 
the  members  of  the  board  of  park  commis- 
sioners charged  with  the  erection  of  buildings 
in  the  public  parks  is  spedally  Interested  In 
the  question,  we  hold  that  they  had  the  ca- 
pacity to  sue  In  this  case,  and  that  the  remedy 
by  Injunction  was  proper.  Wheeler  v.  Her- 
bert, 152  Cal.  224,  92  Pac.  353. 

The  judgment  and  order  sustaining  the  de- 
murrer are  reversed ;  defendants  to  have  80 
days  after  notice  of  filing  of  remittitur  In  the 
lower  court  in  which  to  answer. 

We  concur:  VICTOR  B.  SHAW,  Judge 
pro  tern. ;  MELVIN,  J. 

''^''^''^^^  OTt  Cal.  771) 

EMPTiOYERS*  LIABILITY  ASST'R.  CORP., 
LIMITED.  OF  LONDON.  ENOLANP,  v. 
INDUSTRIAL  ACCIDENT  COMMISSION, 
(S.  F.  8517.) 

(Supreme  Court  of  California.    March  20,  1918.  ■ 
Rehearing  Denied  April  16.  1018.) 

1.  Master  and  Servant  «=>361— Maritime 
Contracts— Emploteb's  Liability— Jtjbis- 

OICTION. 

The  exclusive  maritime  jurisdiction  of  the 
United  States  does  not  extend  to  claims  aris- 
ing out  of  work  done  on  vessels  prior  to  launch- 
ing, and  where  parties  stipulated  facts  under 
Workmen's  Compensation  Law  (St.  1913,  p. 
279)  of  the  state,  the  commission  had  jurisdic- 
tion. 

2.  Master  and  Servant  <8=»383— Inddstbial 
Accident  Commission— Powers. 

While  the  jurisdiction  of  the  Industrial 
Accident  Commission  is  limited  to  settlement  of 
disputes  arising  under  legislation  contemplated 
by  Const  art.  20,  f  21,  to  create  and  enforce 
liability  of  employers  to  compensate  for  inju- 
ries, it  may  determine  the  question  of  breach 
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of  warranty  of  inanranoe  poHcr  ariaiiic  in  pro- 
ceedings for  compensation. 

8.   IlfSURAlfCE  «sa288(l)— AVOIDARCB  Or  POL- 
ICT— MiSKKPBESKNTATIONa    BT    IRSCBBD. 

A  Statement  of  insured,  neither  included 
in  polic;  nor  made  a  part  of  it  under  Civ.  Code, 
I  ^05,  as  to  existence  or  cancellation  of  ottier 
Insurance,  if  false,  will  not  avoid  insurance 
under  section  2611,  unless  ttie  statement  be  ma- 
te riaL 

4.  Masteb  and  Sebtant  «s>416— Wobkmeit's 
CouFENBATiom— FiNOiNoa   or   CoiiinssioN. 

An  express  finding  that  representation  by 
insured  was  immaterial  was  not  required,  where 
•uch  issue  was  not  presented  by  insurer,  and 
the  Industrial  Accident  Commission  found  the 
policy  of  insurance  was  in  full  force  and  effect 
at  time  of  injury. 

In  Bank.  Charles  F.  Mann,  while  at  work 
as  ship  joiner,  sustained  Injuries  resulting 
In  death.  Upon  application  of  his  widow, 
the  Industrial  Accident  Commlsslcm  made 
an  award  of  compensation  against  bis  em- 
ployer, J.  A.  Johnson,  and  the  Employers' 
Liability  Assurance  Corporation,  Limited,  of 
London,  England,  as  Insurance  carrier.  Tbe 
Employers'  Liability  Assurance  Corporation 
brought  certiorarL    Award  affirmed. 

Bedman  &  Alexander,  of  San  Francisco, 
for  petitioner.  Christopher  M.  Bradley,  of 
San  Francisco,  for  respondent. 

SLOSS,  J.  While  working  as  a  ship  Joiner, 
Charles  F.  Mann  sustained  injuries  which  re- 
sulted in  bis  death.  Upon  the  application  of 
his  widow,  the  Industrial  Accident  Commis- 
sion made  an  award  of  compensation  against 
J.  A.  Johnson,  as  employer,  and  Employers' 
Liability  Assurance  Corporation,  as  insur- 
ance carrier.  Upon  the  petition  of  the  in- 
surance company,  a  writ  of  certiorari  was  Is- 
sued to  review  the  award. 

At  the  bearing  tbe  parties  stipulated, 
among  other  things: 

"(2)  That  the  employment  that  said  employ^ 
was  engaged  in  *  *  *  was  such  as  to  sub- 
ject both  the  employer  and  the  employfi  to  the 
compensation  provisions  of  the  Workmen's 
Compensation,  Insurance,  and  Safety  Act  and 
to  the  jurisdiction  of  this  commission ;  (3)  that 
on  March  9,  1917.  Charles  F.  Mann  met  with 
Injuries  on  tbe  Oakland  estuary  in  Alameda 
county,  Cal.,  and  that  said  Charles  F.  Mann 
died  on  May  14,  1917." 

The  application  alleged  that  at  tbe  time 
oC  bis  injury  Mann  was  engaged  in  work  on 
a  ship. 

[1]  By  Its  petition  to  tbe  commission  for 
rehearing  the  petitioner  advanced,  for  tbe 
first  time,  the  contention  that  tbe  claim  of 
tbe  applicant  was  maritime  in  character,  and 
that,  under  tbe  decision  of  tbe  United  States 
Supreme  Court  in  Southern  Pacific  Co.  r.  Jen- 
sen, 244  n.  S.  205,  37  Sup.  Ct  524,  61  L.  Ed. 
1086,  Ann.  Cas.  1917D,  900,  banded  down 
while  tbe  proceeding  was  pending,  the  commis- 
sion was  without  Jurisdiction.  A  rehearing 
was  denied,  and  tbe  point  is  again  presented 
here.  But  tbe  record  does  not  disclose  a 
state  of  facts  to  which  the  rule  Invoked  Is 


applicable.  The  maritime  jurladlctloii  does 
not  extend  to  claims  arising  oat  at  work 
done  (prior,  at  least,  to  tbe  launching  of  tbe 
bull)  in  the  construction  of  Teasel&  Olsen  r. 
Birdi  &  Ool,  133  Cal.  479,  65  Pac.  10S2.  86 
Am.  St  Rep.  215.  While  It  api>e&rB  that 
Mann  was  injured  while  working  on  a  abip^ 
the  stipulation  and  tbe  evidence  are  entirely 
consistent  with  tbe  posslbtlity  that  tbe  ship 
may  have  been  in  course  of  construction,  and 
not  yet  launched.  Tbe  statement  in  tlie  stip- 
ulation that  Mann  met  with  Injuries  "oa  tlie 
Oakland  estuary"  does  not  neoessuHy 
that  the  ship  on  which  be  was  worMng 
floating  on  tbe  water.  The  langnage  was  noC 
inappropriate  to  describe  a  position  on  the 
bank  of  tbe  estuary,  eince  the  parties  ex- 
pressly conceded  tbe  Jarlsdiction  of  tbe  com- 
mlssi<»,  tbe  specific  tacts  admitted  or  proven 
should,  so  far  as  can  reasonably  be  done,  be 
interpreted  so  as  to  support  tbe  concession. 
It  is  recognized,  of  course,  tliat  Jarisdictlon 
of  the  subject-matter  cannot  be  conferred  by 
consent  But  tbe  parties  may  stipulate  to 
the  existence  of  facts  which  bring  a  case 
within  tbe  jurisdiction  of  tbe  commission, 
and  we  think  tbe  stipulation  in  tills  case  is 
fairly  to  be  read  as  an  agreement  that  sncb 
facts  existed. 

[2]  The  insurance  carrier  set  up  In  its  an- 
swer the  defense  that  there  bad  l>een  a 
breach,  on  tbe  part  of  Johnson,  tbe  enq>Ioyer, 
of  certain  warranties  contained  in  tbe  policy, 
and  that  upon  learning  of  such  breach  tbe 
insurance  company  bad  canceled  tbe  policy. 
It  is  argued  that  tbe  issues  Involved  In  this 
defense  were  such  as  could  be  determined 
only  by  a  court  of  law  in  an  action  npon  tbe 
policy,  and  that  tbe  commission  was  without 
jurisdiction  to  pass  upon  them.  We  do  not 
agree  to  this  contention.  Tbe  Industrial  Ac- 
cident Commission  is,  no  doubt  a  trlbonal  of 
limited  jurisdiction.  Its  powers  do  not  ex- 
tend beyond  tbe  "settlement  of  any  disputes 
arising  under  tbe  legislation  contemplated 
by"  section  21  of  article  20  of  the  Constito- 
tion.  Western  Metal  Supply  Ca  t.  PUIsbucy. 
172  Cal.  407,  410,  156  Paa  491,  Ann.  Cas. 
1917E,  390.  That  section  authorizes  tbe  Leg- 
islature to  "create  and  enforce  a  liability  on 
the  part  of  all  employers  to  compensate  their 
employ^  for  any  injury  incurred  by  the  said 
employes  In  tbe  course  ot  their  employment 
*  *  *"  This  court  is  committed  to  the 
view  that  tbe  language  just  quoted  is  to  be 
read  in  tbe  light  of  a  liberal  interpretati<w. 
A  scheme  of  insurance  for  the  protection 
both  of  the  employer  and  tbe  employ^  has 
been  a  part  of  virtually  every  workmen's 
compensation  statute  enacted  In  other  Juris- 
dictions prior  to  the  adoption  of  our  oifm 
constitutional  provision.  To  permit  the  em- 
ployer to  limit  bis  obligation  by  procuring  an 
Insurer — ^private  or  governmental — to  assume 
tbe  burden  of  payment  and  at  the  same  time 
to  give  the  workman  a  direct  right  ot  reoo^ 
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ery  against  tbe  Inmuer,  Is,  w«  think,  a  mode 
of  defining  the  extent  of  the  employer's  lia- 
bility/ and  therefore  embraced  within  the 
power  to  "create  and  enforce"  snch  liability. 
The  Insurer,  assuming  the  risk  voluntarily, 
is  In  privity  with  the  employer,  and  stands 
In  his  place.  An  adjudication  of  liability 
tinder  tlie  policy  is  a  settlement  of  a  dispute 
arising  out  of  the  liability  of  the  employer  to 
his  employ^  The  right  of  the  commission  to 
make  an  award  against  the  Insurer,  where 
the  validity  of  the  policy  Is  conceded,  has 
never  been  questioned.  If  the  commission 
may.  In  any  case,  make  an  award  against 
one  who  has  agreed  to  stand  in  the  employ- 
er's place  and  protect  him  against  claims  by 
his  employes,  it  must  have  the  power  to  de- 
t^'mine  all  questions  of  law  and  fact  upon 
which  the  liability  of  tbe  alleged  Insnrancei 
carrier  depends.  To  hold  that  the  mere  de- 
nial of  the  binding  force  of  a  policy  deprives 
tbe  Gommisslon  of  Jurisdiction  would  intro- 
duce endless  and  unnecessary  complications 
and  difficulties  Into  the  administration  of  the 
law. 

[3]  The  petltlMier  argues,  finally,  that, 
granting  the  commission's  jurisdiction,  the 
facts  were  such  as  to  force  the  conclusion 
that  the  policy  was  not  binding.  In  the  ap- 
plication or  "statement  of  particulars"  fur- 
nished to  the  Insurer,  it  was  stated  that  no 
company  had  canceled  or  refused  to  issue 
workmen's  compensation  Insurance  in  con- 
nection with  the  risk  during  the  past  three 
years,  and  that  no  company  had  insured  the 
risk  except  the  Hartford  Company.  It  ai^ 
peared  that  these  statements  were  not  true. 
In  that  a  policy  had  been  issued  by  the  New 
Amsterdam  Casualty  Company,  and  had  been 
canceled  by  said  ctMnpany  shortly  before  ap- 
plication made  to  the  petltlonsr.  We  may  as- 
sume that  any  defense  available  to  the  in- 
surance company  as  against  Johnson,  the 
employer,  would  be  equally  available  against 
tbe  employ^  or  bis  dependents.  The  state- 
ment with  reference  to  the  existence  or  can- 
cellation of  other  Insurance  did  not  constitute 
a  warranty.  It  was  not  contained  in  the 
policy  Itself,  nor  was  It  in  "another  instru- 
ment signed  by  the  Insured  and  referred  to 
in  the.  policy,  as  making  a  part  of  it"  Civ. 
Code,  §  2605.  There  was  no  declaration  in 
tbe  policy  that  tbe  violation  of  this  provision 
should  avoid  it,  and  the  breach  therefore 
would  not  affect  the  validity  of  the  Insurance 
unless  the  statement  or  r^resentation  was 
material.     Civ.  Code,  {  2611. 

The  evidence  on  the  subject  of  materiality 
was  somewhat  vague.  Certain  correspon- 
dence was  introduced,  Indicating  that  the 
Mew  Amsterdam  Company,  in  notifying  the 
insured  of  the  cancellation  of  the  policy  is- 
sued by  it,  had  attributed  its  action  to  a 
ground  which  would  probably  have  made  tbe 
fact  of  cancellation  Immaterial,  so  far  as  it 
might  affect  another  company  to  which  ap- 


plication might  subsequently  be  made.  It 
may  be,  as  petitioner  contends,  that  tbe  state- 
ment made  by  tbe  New  Amsterdam  C(»npany 
to  Johnson  was  not  evidence  of  tbe  true 
ground  which  induced  the  cancellation.  But 
It  seems  to  be  settled  that  the  burden  of 
proving  tbe  materiality  of  an  alleged  repre- 
sentation is  upon  the  Insurer.  2  Cooley, 
Briefs  on  Insurance,  1182.  The  petitlcmer 
did  not  meet  the  burden,  and  the  commission 
was  therefore  authorized  to  find  against  it. 

[4]  It  is  objected  that  there  was  no  express 
finding  that  the  representation  was  immateri- 
al. But  no  such  issue  was  presoited  by  the 
answer  of  the  Insurance  company.  The  conv- 
mission  found  that  the  policy  of  insurance 
was  in  full  force  and  effect  at  the  time  of 
the  injury,  and  we  think  this  finding  was 
sufficient  for  all  purposes.  We  may,  for  the 
purposes  of  this  proceeding,  agree  with  tbe 
petitioner  that  the  further  finding  that  the 
policy  had  not  been  validly  rescinded  is  not 
material,  and  does  not  of  itself  dispose  of  the 
defense  attempted  to  be  set  up.  But  the  an- 
swer alleged  rescission,  and  the  fact  th{it 
an  unnecessary  finding  was  made  does  not 
impair  the  sufficiency  of  the  findings  made. 

The  award  is  affirmed. 

We  concur:  ANGBI/LOTTI,  G  J.;  MEI/- 
VIN,  J.,  WILBUR,  J. ;  VICTOR  B.  SHAW, 
Judge  pro  tem. ;  RICHARDS,  Judge  pro  tern. 


(177  Cal.  781) 
Ex  parte  WEINBERG.    (Cr.  2142.) 


(Supreme  Court  of  California. 
1818.) 


March  21, 


Bail  «=»42— Mubdbb^Bvidxnce. 

Where  petitioner  was  indicted  for  murder 
upon  eight  counts  for  participating  in  a  bomb 
explosion  during  a  preparedness  parade,  and 
was  tried  and  acquitted  on  one  count  and  on 
another  ordered  admitted  to  bail,  and  the  prose- 
cution urged  delay  of  trial,  and  no  claim  was 
made  that  there  was  testimony  other  than  that 
on  which  be  was  acquitted  on  the  one  count, 
held  that  under  Const,  art.  1,  (  6,  petitioner 
was  entitled  to  bail. 

In  Bank.  Petition  by  Israel  Weinberg 
for  writ  of  habeas  corpus  for  admission  to 
ball.    Writ  allowed. 

See,  also,  171  Pac.  110., 

MaxweU  McNutt  and  B.  Y.  McKeoaie,  both 
of  San  Francisco,  for  petitioner.  C.  M.  Flck- 
ert  and  Louis  Ferrari,  both  of  San  Frands- 
co,  for  respondent 

PER  CURIAM.  The  petitioner,  against 
whom  eight  indictments  were  returned  Au- 
gust 2,  ldl6,  for  the  crime  of  murder,  and 
who  is  in  custody  imder  such  of  the  Indict- 
ments as  have  -not  been  dismissed  and  one 
upon  which  he  was  tried  and  acquitted,  In- 
stituted  this  proceeding  for  the  purpose  of 
obtaining  his  admission  to  balL  He  is  al- 
leged to  have  been  one  of  the  participants  in 
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the  bomb  outrage  In  connectton  with  the 
preparedness  parade  on  July  22,  1916,  de- 
scribed in  our  (pinion  in  the  case  of  People 
T.  Mooney,  171  Pac.  600,  and  by  the  indict- 
ments he  was  charged  with  the  murder  of 
Tarious  ijersons  killed  thereby.  He  has  been 
in  custody  ever  since  August  2,  1016.  The 
indictments  against  him  were  assigned  to 
three  different  departments  of  the  superior 
court  of  the  city  and  county  of  San  Francis- 
co. As  to  the  indictments  pending  in  two 
of  the  departments  he  was,  after  his  trial 
and  acquittal  on  one  of  the  indictments  here- 
inafter noted,  ordered  admitted  to  bail  by 
one  of  the  Judges  thereof.  In  one  of  these 
departments  the  Indictments  there  pending 
against  him  have  since  been  dismissed  by  the 
court.  In  the  other  of  these  departments  the 
district  attorney  declares  himself  not  ready 
to  proceed  immediately  with  the  trial  of  the 
charge  against  him.  In  the  third  depart- 
ment admission  to  ball  is  denied,  and  it  Is 
claimed  l^  petitioner  that  he  is  refused  a 
speedy  trial  therein.  Petitioner  has  been 
regularly  tried  upon  one  of  the  indictments, 
and  the  trial  resulted,  on  November  27,  1917, 
In  a  verdict  of  not  guilty.  A  transcript  of 
the  testimony  given  on  this  trial  was  submit- 
ted to  us  upon  this  application.  No  claim 
was  made  that  the  district  attorney  has  any 
other  testimony  uiton  which  he  expects  to 
rely  upon  another  trial. 

Under  the  Constitution  all  persons  accused 
of  crime  are  entitled  to  bail,  "unless  for 
capital  offenses  when  the  proof  is  evident  or 
the  presamption  great"  Const  art  1,  i  6. 
The  provision  has  been  interpreted  in  this 
court  to  mean  that  bail  should  be  refused  in 
a  capital  case  when  the  evidence  is  such  that 
a  verdict  of  guilty  based  upon  it  would  be 
sustained  by  a  court  Ex  parte  Trola,  04 
Cal.  152,  28  Pa&  231;  Bx  parte  Curtis,  92 
Cal.  188,  28  Pac.  223.  In  the  cases  Just  cit- 
ed the  application  for  bail  was  made  before 
the  accused  had  been  put  on  trial  before  a 
Jury.  Where,  however,  there  has  been  a 
trial,  upon  which  the  Jury  has  disagreed,  this 
is  a  circumstance  whicli,  while  not  conclu- 
sive, is  entitled  to  weight  in  determining 
whether  the  prisoner  should  t>e  admitted  to 
ball.  3  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
670:  Ex  parte  McLAUghlln,  41  Cal.  220,  10 
Am.  Rep.  272;  Alexander's  Petition,  SO  Mo. 
S98,  21  Am.  Rep.  393.  More  persuasive, 
though  still  not  c«mtrolling,  is  the  acquittal 
of  the  prisoner  on  a  trial  of  one  of  several 
Indictments  where,  as  is  conceded  to  be  the 
case  here,  all  are  founded  upon  a  single 
transaction.  State  v.  Summons,  19  Ohio, 
139.  See,  also.  Green  v.  Commonwealth,  11 
Leigh  (Va.)  677. 

Upon  a  consideration  of  the  evidence  which 
has  been  presented  against  the  petitioner, 
coupled  with  the  fact  that  a  verdict  of  ac- 
quittal has  tieen  rendered  by  a  trial  jury  up- 
on that  evidence,  and  in  view  of  the  other 


drcnmstances  set  forth  above,  we  think  tiM 
application  for  bail  should  be  granted. 

It  is  ordered  that  petitioner  be  admitted 
to  bail  upon  the  indictments  still  poidine 
against  him,  in  ttie  sum  of  $7,500  on  eadi 
Indictment  the  bond  to  be  approved  In  each 
case  by  the  Judge  of  the  superior  court  ia 
whose  department  the  same  Is  pendiitg. 


OTT  CaL  7B) 
SEYMOUR  V.  SALSBERBT  et  aL 
(S.  F.  7906.) 
(Supreme  Court  of  California.    March  19. 191&) 

L  CoRPOBATioNS  9=3123(1,  4) —Tkahbfkb  or 
Stock— Pledges. 
A  pledgee  of  corporate  stock  is  not  iKNiad 
to  give  notice  of  transfer  to  himself  to  the  eor- 
poration,  and  transfer  upon-  the  books  of  Ae 
corporation  is  not  essential  to  create  a  valid 
pledge. 
2.  Corporations   «=>128(10^— Plxdoes— E:(- 

rORCEMENT. 

Where  a  valid  pledge  of  corporate  stock  has 
been  made  the  pledgee  may  claim  the  property 
so  pledged  from  third  persons  by  suit  obIcm 
such  persons  establish  a  superior  right  thereta 
8.  Corporations  «s>123(2^— Plbdobd  Stock 
— evidenck. 

Evidence  held  to  show  that  defendant,  as 
agent  of  pledgor  and  at  his  request,  bid  in  such 
stock  when  sold  for  assessment  holding  same 
in  trust  for  pledgor. 

4.  Principal  and  Aoknt  «=369(7)  —  Riohib 
OF  Agent  and  Principal. 

An  agent  bidding  in  his  principal's  corpo- 
rate stock  sold  for  assessment,  could  aeqaiie 
no  right  superior  to  that  of  his  principal. 

5.  Corporations  «=9l69  —  AssEsaiixim  on 
Stock— Sale.' 

Evidence  held  to  show  that  defendant  had 
purchased  corporate  stock  under  sale  to  enforce 
an  assessment  on  the  stock,  under  an  ander- 
standing  preventing  competitive  bids  and  in  bad 
fai(h,  for  much  less  than  real  valne. 

Department  2.  Appeal  from  Sujiertor 
Court,  City  and  County  of  San  EYandaoo: 
George  E.  Crothers,  Judge. 

Action  by  George  N.  Seymour  against  John 
Salsberry  and  others.  Judgment  tor  plain- 
tiff, and  defendant  named  appeals.    Affirmed. 

J.  P.  O'Brien,  of  San  Francisco,  for  appel- 
lant    Willard  P.  Smith  and  B.   B.   Blake. 

both  of  San  Francisco,  for  respondent 

MELVIN,  J.  Defendant  Salsberry  appeals 
from  an  adverse  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

Defendant  Sward,  against  whom  Jodg- 
ment  by  default  was  entered,  owned  on  No- 
vember 27,  1909,  10,000  shares  of  the  stock 
of  the  International  Eucalyptus  Association 
of  California  standing  in  lUs  name  upon  tlie 
books  of  that  corporation.  On  that  day  he 
pledged  the  stock  by  Indorsement  and  ddir- 
ery  of  the  certificates,  representing  it  to 
plaintiff  Seymour  as  security  for  the  pay- 
ment of  a  note  of  even  date.  By  the  terms  of 
the  indorsement  upon  the  certificates  the 
transaction  was  nominally  a  sale,  assi|3>- 
ment  and  transfer  of  the  stoclc  No  transfer 
of  the  stock  to  plaintiff  was  made  on  the  cor- 
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poration's  books,  and  no  notice  of  any  sort 
was  glToi  regarding  the  hypothecation  of  the 
shares.  In  May,  1912,  an  assessment  of  one 
cent  a  share  was  levied  upon  the  capital 
stock  of  the  corporation,  and  the  shares 
owned  by  S^vard  were  sold  to  John  Salsbcr- 
ry,  appellant  herein,  on  Angost  6>  1912,  at  a 
delinquent  sale  for  nonpayment  of  this  as- 
sessment 

It  appears  that  Sward,  absent  from  the 
state  of  California,  learning  of  the  assess- 
ment, sent  to  Salsberry  the  following  tele- 
gram: 

"Obicago,  ni.  Ang.  6tb-12.  John  Salsberry, 
care  Hotel  Sacramento,  Sacramento,  Calif. 
Oakes  stock  has  assessment  one  cent  share  pay- 
able tomorrow.  Go  fifty  cents.  Will  yon  pay 
James  Warrack  secretary  hundred  ninety  dol- 
lars assessment  stock  my  name  and  Geo.  Albert 
will  send  check  full  amount.  Please  wire  today. 
John  W.  Sward.    4  p.  m." 

Salsberry  did  not  reply  to  this  communi- 
cation, but  he  went  to  Sacramento  admitted- 
ly for  the  purpose  of  buying  certain  shares 
known  as  the  "Oakes  Stock."  and  also  with 
the  Intention  of  paying  the  assessment  on 
the  stock,  owned  by  Sward ;  but  on  August 
6,  1912,  at  a  delinquent  sale,  he  purchased 
Sward's  stock  which  was  accordingly  trans- 
ferred to  him  on  the  books  of  the  corporation. 
It  is  admitted  by  the  appellant  that  at  the 
time  of  said  sale  there  was  a  friendly  under- 
standing amongst  the  bidders  present  that 
Salsberry  would  bid  in  the  Sward  stock  and 
the  others  would  bid  In  the  rest  of  the  stock 
sold.  But  appellant's  counsel  say  that  no 
binding  agreement  was  entered  into  having 
this  efltect,  and  none  of  the  parties  was  bound 
by  any  such  agreement  The  following  year 
another  assessment  was  levied  on  the  10,000 
shares,  amounting  to  $125,  and  was  paid  by 
Salsberry. 

On  May  13, 1914,  plainticr  tendered  to  Sals- 
berry the  aggregate  of  the  amount  paid  at 
the  delinquent  sale, and  upon  the  subsequent 
assessment  and  also  a  sum  asserted  to  be 
the  equivalent  for  interests  and  costs,  and 
demanded  that  Salsberry  transfer  the  stock 
to  him.  Compliance  with  this  demand  being 
refused,  plaintier  sued  to  compel  such  deliv- 
ery and  to  require  the  corporation  to  reissue 
the  stock  to  said  plaintiff  in  his  own  name. 

The  findings  and  Judgment  were  in  favor  of 
the  plaintiff.  Appellant  contends  that  the 
evidence  is  Insufflclent  to  Justify  the  court's 
determination  that  the  defendant  Sward  di- 
rected or  employed  him  to  pay  the  delin- 
quent assessment  upon  the  stock,  and  that  ap- 
pellant promised  to  do  so;  that  an  agree- 
ment was  made  between  the  bidders  at  the  de- 
linquent sale  to  depress  the  price  paid  for  the 
stock,  and  that  such  agreement  amounted  to 
fraudulent  conduct  which  would  vitiate  the 
sale ;  and  that  Salsberry  bad  notice.  Implied 
or  otherwise,  of  Seymour's  Interest  in  the 
stock  and  of  tbe  invalidity  of  the  sale  under 
the  assessment. 

[1,  t]  Preliminary  to  these  objections,  how- 
ever, is  the  suggestion  on  the  part  of  appel- 


lant's counsel  that  respondent's  title  to  the 
stock  is  not  good  because  of  his  failure  to 
give  notice  of  Its  transfer  to  him,  but  un- 
doubtedly it  Is  the  rule  that  such  a  trans- 
fer as  was  here  made  of  stock  of  a  corpora- 
tion is  good  as  against  all  subsequent  claim- 
ants except  purchasers  in  good  faith  for  val- 
ue and  without  notice  of  the  equities.  For 
the  operation  of  this  rule  it  is  not  necessary 
that  an  entry  of  the  transaction  be  made 
on  the  books  of  the  corporation.  Brown  v. 
San. Francisco  Gaslight  Company,  08  Cal.  426. 
The  case  of  National  Bank  of  the  Pacific  v. 
Western  Pacific  Railway  Co.,  157  Cal.  573, 
108  Pac.  676,  27  L.  R.  A.  (N.  S.)  987,  21  Ana, 
Cas.  1391,  is  authority  also  for  this  rule  as 
applicable  to  pledges.  It  follows  as  a  logical 
consequence  of  this  rule  that,  the  transaction 
having  efTected  a  valid  pledge  as  between  the 
parties,  the  pledgee  may  claim  the  property 
so  pledged  from  third  persons  by  suit,  if  nec- 
essary, unless  they  have  a  higher  equity  or 
other  superior  right  to  his  own.  Herbert 
Kraft  Co.  Bank  v.  Bank  of  Orland,  133  Cal. 
64,  65  Pac.  143,  31  Cyc.  842.  As  was  said  In 
Spreckels  v.  Nevada  Bank  of  San  Francisco, 
113  Cal.  272,  45  Pac.  329,  33  L.  R.  A.  469, 
54  Am.  St  Rep.  348,  by  Mr.  Justice  Henshaw, 
who  delivered  the  opinion  of  the  court,  in 
commenting  upon  the  effect  of  section  324 
of  the  Civil  Code  with  reference  to  the  neces- 
sity for  an  entry  of  a  transfer  of  stock  upon 
the  books  of  a  corporation : 

"Even  without  entry  upon  the  books  of  the 
corporation,  such  a  transfer  is  valid  as  arainst 
all  but  innocent  purchasers,  and  transferees  in 
good  faith,  for  value,  and  without  notice." 

And  in  the  same  opinion  be  used  the  toL- 
lowing  language: 

"It  is  not  the  law  of  this  state,  nor  is  it  tbe 
law  generally,  that  a  transfer  upon  the  books 
of  the  corporation  is  essential  to  the  creation 
of  a  valid  pledge.  Civ.  Code,  J  324 ;  Graves  v. 
Mono  Lake,  etc.,  Min.  Co.,  81  Cal.  303,  325  [22 
Pac.  665] ;  National  Bank  v.  Watsontown 
Bank,  105  U.  S.  217  [26  L.  Ed.  1039] ;  Cook 
on  Stocks  and  Stockholders,  f  465." 

Therefore,  if  respondent  proved  a  superior 
equity  in  the  stock  to  that  possessed  by  ai»- 
pellant,  the  Judgment  must  stand. 

[3]  Turning  now  to  the  first  finding  attack- 
ed, we  are  of  the  opinion  that  it  is  amply 
supported  by  the  evidence  adduced  at  the 
trial. 

From  the  testimony  of  appellant  himself  it 
appears  that  he  met  Sward  in  the  fall  or 
winter  of  1911  and  1912,  and  that  they  were 
very  friendly  toward  the  latter  part  of  their 
association.  Sward  proposed  to  Salsberry 
that  the  latter  should  furnish  the  money  to 
purchase  certain  interests  in  the  Internation- 
al Eucalyptus  Association,  which  Sward  be- 
lieved he  could  get  for  a  very  small  price. 
Speaking  of  their  relations  with  reference  to 
this  matter  the  appellant,  when  on  the  wit- 
ness stand,  said: 

"He  had  to  make  a  trip  East,  and  on  Us  re- 
turn, why,  I  was  going  to  take  this  proposition 
up  with  him  of  buying  the  stock,  putting  up  the 
money,  and  we  were  to  share  alike  in  the  profits 
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after  I  had  receired  my  Interest  and  principal 
back.  But  somehow  or  another  he  was  a  little 
longer  in  the  East  than  be  bad  anticipated,  and 
he  sent  me  these  wires.  So  I  went  over  to  Sac- 
ramento and  purchased  the  Oak  stock." 

One  of  the  telegrams  to  which  appellant 
referred  was  the  one  from  Sward  quoted 
above.  It  also  appears  from  Salsberry's  tes- 
timony that  the  telegram  was  the  first  Intima- 
tion which  he  bad  of  the  contemplated  sale 
of  Sward's  stock  for  the  delinquent  assess- 
ment. The  telegram,  he  said,  was  the  Induce- 
ment which  cansed  him  to  stay  over  in  Sac- 
ramento, where  he  had  gone  to  buy  shares 
at  the  sale  of  Oakes'  property  on  August  S, 
1912.  He  remained  there  until  the  following 
day  In  order  to  pay  Sward's  assessment  or 
bid  at  the  sale.  Regarding  his  attendance 
at  the  sale  on  the  6th,  he  said : 

"I  went  oyer  to  pay,  as  you  call  it,  the  as- 
sessment on  the  Sward  stock,  but,  in  the  mean- 
time, I  had  found  I  was  in  bad  with  Sward. 
So  in  place  of  leaving  the  stock  stand  in  Sward's 
name,  I  bought  It  outright" 

Mr.  Ennls,  who  was  pres^it  at  the  sale, 
testified  that  Mr.  Salsberry  said  he  was 
In  Sacramento  "to  act  for  Mr.  Sward."  To 
another  witness  ap];>ellant  said,  according  to 
the  testimony,  that  be  originally  Intended  to 
pay  the  assessment  when  be  received  the 
message  from  Sward. 

.  Appellant's  counsel  contend  that  this  Evi- 
dence falls  far  short  of  proving  that  Sals- 
berry  In  purchasing  tbe  stock  constituted 
hiims^f  a  trustee  for  Sward.  Regarding  the 
telegram  they  assert  that  it  was  '"a  mere  re- 
quest from  Sward,  not  accepted  by  Sals- 
berry."  We  cannot  assent  to  this  view. 
That  there  had  been  negotiations  between 
Sward  and  Salsberry  regarding  the  purchase 
of  stock  of  this  very  corporation  was  the 
statement  of  appellant  himself.  True,  there 
was  no  written  agreement  between  them,  but 
there  was  an  understanding.  Asked  to  ex- 
plain this  understanding,  Mr.  Salsberry  said: 
"The  idea  was  for  me  to  give  the  money; 
that  I  was  to  purchase  tbe  stock  and  get  my 
money  at  plus  6  per  cent,  and  half  of  the  profits. 
That  was  all  that  was  said  outside  of  an  allur- 
ing proposition  to  me." 

It  Is  argued  by  appellant's  counsel  that 
the  mere  receipt  of  the  telegram  by  their 
client  and  his  action  upon  it  did  not  create 
an  agency.  But  there  was  here  present  more 
than  a  mere  request  from  a  stranger  for  a 
favor.  It  related  to  the  very  stock  about 
which  there  was  an  agreement  that  Salsberry 
would  "take  up  the  proposition  of  buying" 
it  for  their  common  benefit  Coupled  with 
this  request  was  another  with  reference  to 
the  payment  of  the  assessment  on  Sward's 
shares.  Under  the  circumstances,  consider- 
ing the  relations  between  the  parties,  the 
prompt  compliance  with  the  part  of  the  re- 
quest which  related  to  paying  the  indebted- 
ness, coupled  with  the  fact  that  there  was 
no  refusal  to  assent  to  the  other  part  of 
the  importunity,  namely,  that  the  payment 
should  he  for  Sward's  benefit — all  of  these 


things  Justified  the  court  In  holding  that  a 
constructive  trust  was  created  in  favor  of 
the  sender  of  the  telegram.  Trae,  there  was 
no  formal  consent  on  Salsberry's  part  to  act 
for  Sward  in  compliance  with  the  telegram. 
But  this  was  a  case  where  two  h'omely  max- 
ims may  be  justly  applied,  namely,  "AMona 
speak  louder  than  words,"  and,  "Silence  gives 
consent"  Salsberry's  agreement  to  pay  the 
assessment  for  the  man  with  whom  be  bad 
been  negotiating  was  Implied  trom  the  admit- 
ted facts  of  tbe  case.  Upon  receipt  ot 
Sward's  telegram  It  was  his  duty  either  to 
pay  the  assessment  or  to  notify  Sward  that 
he  declined  to  do  so.  Section  2224,  Civ. 
Code;  Frost  v.  Perfleld,  44  Wash.  1S5,  87 
Pac.  117;  Samonset  v.  Mesnager,  108  Gal. 
384,  41  Pac.  337.  In  Frost  ▼.  Perfleld  the  es- 
sential facts  were  as  follows:  One  of  tbe 
plaintiffs  bad  written  from  Alaska  to  tbe  de- 
fendant In  Washington  to  look  up  and  pay 
her  taxes  upon  certain  property  In  Pierce 
county.  The  defendant  went  to  Tacoma,  and 
was  Informed  that  tbe  property  had  been 
sold  to  tbe  county  for  delinquent  taxes.  He 
did  not  answer  plaintiff's  letter;  she  again 
wrote  to  him  the  following  year,  making  the 
same  request,  whereupon  he  again  made  In- 
quiry and  learned  that  the  property  would 
be  sold  by  the  county  soon  after.  He  then 
wrote  to  Mrs.  Frost,  telling  her  that  he  In- 
tended bidding  In  the  property  If  it  did  not 
sell  too  high.  He  did  bid  in  the  property, 
taking  It  In  his  own  name.  Upon  being  ten- 
dered the  amount  which  he  had  laid  out,  he 
claimed  to  hold  the  property  In  his  own  right 
The  court  held,  however,  that  by  acting  upon 
the  Information  which  be  received  from  tbe 
plaintiff  the  defendant  constituted  himself 
her  agent,  and  could  not  acquire  Interest  In 
the  land  adverse  to  her.  The  language  of 
the  court  Is  peculiarly  applicable  to  the  case 
at  bar: 

"When  he  received  that  letter,  it  was  optional 
with  him  whether  he  would  comply  with  their 
request  or  not.  He  could  have  declined  to  do 
anything  in  the  matter,  or  he  could  have  written 
and  told  them  to  secure  the  services  of  some  oth- 
er person.  Instead  of  doing  this,  he  complied 
with  the  request  to  the  extent  ot  going  to  Ta- 
coma and  making  inquiries  at  the  county  treas- 
urer's office  relative  to  these  taxes.  When  be 
did  this,  he  constituted  himself  the  agent  of  ap- 
pellants. Upon  receiving  the  second  letter,  he 
again  visited  the  treasurer's  office  and  ascertain- 
ed the  condition  of  the  property  with  relatioa 
to  the  taxes.  When  he  wrote  to  Mrs.  Frost  and 
told  her  tbe  condition,  in  which  be  found  the 
property,  it  was  in  answer  to  her  letter,  request- 
ing him  to  investigate  the  matter,  and  she  had 
a  right  to  suppose  that  he  was  acting,  not  only 
at  her  request,  but  in  her  behalf.  In  view  « 
the  relationship  existing  between  the  parties, 
and  of  all  the  circumstances,  we  think  that  he 
was  not  justified  in  buying  in  the  property  for 
himself  without  plainly  informing  the  appel- 
lants of  that  intention." 

The  relationiAip  referred  to  In  the  above 
quotation  was  that  of  landlord  and  tenant, 
but  It  does  not  appear  that  it  was  any  closer 
than  tbe  relationship  existing  between  Sward 
and  Salabecry. 
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[4]  As  Sward'B  agent  Salsberry  could  ac- 
quire no  superior  right  to  that  of  Sward. 
Sward  could  not  have  acquired  any  Interest 
in  the  property  adverse  to  Seymour,  and 
Salsberry,  baying  accepted  the  duty  of  act- 
ing for  Sward,  could  not  obtain  any  such 
right.  Smith  v.  Goethe,  147  Cal.  725,  82  Pac. 
884. 

($]  Our  conclusion  on  this  branch  of  the 
case  makes  It  unnecessary  to  indulge  in  any 
extended  discussion  of  the  other  two  ob- 
jections made  by  appellant  to  the  suflBdency 
of  the  evidence.  Indeed,  as  Salsberry  pur- 
diased  and  held  the  stock  here  involved  as 
trustee  for  Sward,  it  makes  no  real  diCFer- 
ence  whether  or  not  there  was  an  agreement 
by  the  people  present  at  the  sale  not  to  bid 
one  against  another.  However,  there  was 
abundant  evidence  of  such  an  understanding. 
Mr.  Henderson,  one  of  the  witnesses,  testi- 
fied that  he  told  Mr.  Salsberry  that  people 
had  come  to  the  sale  prepared  to  bid  on  the 
stock.  Mr.  Salsberry  said  that  he  would  get 
the  stock  even  if  he  had  to  take  a  mere  hun- 
dred shares  for  the  hundred  doUar  assess- 
ment, and  that  he  would  rather  have  the 
stock  remain  In  Mr.  Sward's  hands  than  al- 
low some  of  the  others  Interested  in  It  to 
purchase  the  stock.  After  some  further  talk, 
in  which  Mr.  Salsberry  said  that  he  merely 
wanted  to  protect  himself  In  view  of  the 
fact  that  he  had  already  bought  the  stock 
formerly  owned  by  Oakes,  Mr.  Henderson  said 
that  by  suggesting  that  purpose  to  the  people 
presfflit,  he  thought  he  could  prevent  them 
from  bidding  on  Sward's  stock.  "He  finally 
decided  that  was  pretty  fair,"  said  the  wit- 
ness. And,  describing  the  result  of  the  un- 
derstanding established  among  the  people 
present  at  the  sale  he  said: 

"I  bid  on  the  parcels  other  than  the  Sward 
stock,  and  the  stock  was  sold  to  me  for  the 
amount  of  the  assessment,  pins  the  a.ccrued 
costs." 

And  si)eaklng  of  appellant's  benefit  by  the 
arrangement,  be  also  testified: 

"When  the  10,000  shares  of  stock  belonging 
to  Mr.  J.  W.  Sward  were  put  up  for  sale,  Mr. 
Salsberry  bid  them  in  at  the  cost  of  the  assess- 
ment, plus  the  accrued  costs." 

Appellant's  story  of  the  sale  corroborates 
that  of  Henderson.  He  tells  of  mutual 
threats  to  engage  in  competitive  bidding,  but, 
finally,  to  use  bis  own  language,  "We  got 
together  and  compromised."  There  was  al- 
so testimony  to  the  eO^ect  that  some  one  other 
than  Henderson  or  appellant  bid  on  some  of 
the  stock  offered,  but  withdrew  his  bid  "aft- 
er everything  was  arranged."  We  are  of  the 
opinion  that  the  evidence  Justified  the  court's 
conclusion  that  the  arrangement  to  refrain 
from  competitive  bidding  was  collusive  and 
inequitable.  Equity  will  not  permit  parties 
to  such  a  transaction  to  retain  the  fruits 
thereof.  2  Perry  on  Trusts,  {  828 ;  Scott  v. 
Sierra  Lumber  Co.,  67  Cal.  71,  7  Pac.  131. 


There  was  a  conflict  of  testimony  regarding 
the  value  of  the  stock,  but  sufiJclent  basis 
appears  in  the  evidence  for  the  finding  that 
I  the  price  paid  by  Salsberry  was  grossly  in- 
adequate to  the  real  value. 

The  finding  that  Salsberry  was  charged 
with  knowledge  of  respondent's  title  to  the 
stock  standing  in  Sward's  name  is  not  essen- 
tial to  the  judgment,  and  tber^ore  need  not 
be  discussed.  Since  appellant  was  not  a 
purchaser  of  the  stock  in  good  faith  and  for 
value,  he  may  not  retain  it  as  against  re- 
spondent. 

The  Judgment  and  order  are  affirmed. 

We  concur:  WILBUB,  J.;  VICXOB  R 
SHAW,  Judge  pro.  teooL 

(m  Cal.  7«) 
PEOPLiB  ex  reL  BBADFORD  v.  LAINB  et  al. 
(Sac.  2789.) 

(Supreme  Court  of  California.    March  19,  1918.) 

1.  Nuisance  *=>87  —  Abatembnt  —  Apfbai. 
— StmsKSEDEAS— Statutes. 

Red  Light  Abatement  Law  (St  1913,  p.  22) 
I  9,  providing  that  if  the  owner  of  the  building 
being  free  from  contempt  appears  and  pays 
costs,  fees,  and  allowances,  which  are  a  lien  on 
it,  and  files  bond  to  Immediately  abate  any 
such  nuisance  that  may  exist  there,  the  eonrt 
may  order  the  premises,  closed  under  the  order 
of  abatement,  delivered  to  him,  and  the  order  of 
abatement  canceled,  so  far  as  it  may  relate  to 
said  property,  but  that  such  release  of  the  prop- 
erty shall  not  release  it  from  any  judgment,  lien, 
penalty,  or  liability  to  wliich  it  may  be  subject 
by  law,  applies  only  to  one  who  concedes  the 
regularity  of  the  judgment,  and  pays  the  costs, 
and  has  nothing  to  do  with  a  defendant  appeal- 
ing from  a  judgment  of  abatement,  contending, 
of  coarse,  that  he  had  been  Improperly  found 
guilty  of  maintaining  a  nuisance,  and  so  does 
not  furnish  a  process  by  which  he  may  secure  a 
supersedeas  from  the  trial  court. 

2.  Appe!al  and  Ebrob  <3=3488(2>— Supkbsbdk- 
ASr— Abatement  of  Nuisance— Mandatobt 
Provisions. 

While  the  part  of  the  judgment  enjoining 
use  of  the  premises  for  purposes  of  lewdness 
amounts  to  a  prohibitory  injunction,  which  is 
not  stayed  by  appeal,  the  part  directing  removal 
of  the  tenants  and  property  and  sale  of  the  chat- 
tels is  mandatory,  and  stayed  by  appeal. 

3.  Appeal,  and  Ebrob  ©=»488(2)— Sufebbedb- 
As— Abatement  of  Nuisance— Bond. 

Under  Code  Civ.  Proc.  §|  941c,  949,  right 
to  stay  of  the  mandatory 'part  of  the  jaag'mcnt 
of  one  appealing,  by  the  new  method,  from  a 
judgment  enjoining  the  use  of  premises  for  pur- 
poses of  lewdness,  and  directing  removal  of  ten- 
ants and  chattels  and  sale  of  chattels,  is  statu- 
tory, and  no  bond  is  required. 

In  Bank.  Original  application  for  super- 
sedeas by  Charles  F.  GIbney,  the  appealing 
defendant  in  a  proceeding  by  the  People, 
on  the  relation  of  Hugh  B.  Bradford,  against 
Laura  £.  Lalne  and  another.  iJemurrer  to 
petition  overruled,  and  writ  grtinted. 

Butler  &  Van  Oyke,  of  Sacramento,  for 
petitioner.  J.  B.  Hughes  and  H.  B.  Brad- 
ford, both  «f  Sacramento,  for  relator  and 
respondent 
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MELVIN,  J.  Petitioner  was  one  of  two 
dtfendants  in  an  action  brought  by  the  peo- 
ple of  the  state  of  California  npon  the  rela- 
tion of  the  district  attorney  of  the  county 
of  Sacramento,  which  resulted  In  a  jndg- 
ment  perpetaally  enjoining  the  defendants 
from  conductiRg  or  maintaining  or  using 
for  purposes  of  lewdness  certain  described 
real  property.  By  the  judgment  the  sheriff 
of  Sacramento  county  was  directed  •  forth- 
with to  remove  all  occupants  from  the  prop- 
erty, to  keep  the  building  closed  for  the  peri- 
od of  one  year,  and  Immediately  upon  the 
entry  of  judgment  to  remove  all  furniture, 
fixtures,  musical  Instruments,  and  other 
movable  property  situate  In  said  building 
from  the  premises,  and  to  sell  the  same  In 
the  manner  provided  for  the  sale  of  chattel:; 
under  execution. 

After  judgment  was  rendered  Charles  P. 
Glbney,  defendant  In  said  action  (petitioner 
here)  appealed  therefrom,  and  the  appeal  is 
still  pending  and  undecided.  The  proper 
authorities  having  announced  their  inten- 
tion of  carrying  out  all  of  the  provisions  of 
the  judgment  on  the  theory  that  the  appeal 
did  nM  operate  as  a  stay,  Oibney  petitioned 
this  court  for  a  writ  of  supersedeas.  An 
order  was  made  requiring  respondents  to 
show  cause  why  a  writ  should  ■  not  Issue, 
and  pending  hearing  and  decision  thereon 
all  of  the  judgment  was  stayed  except  that 
part  requiring  petitioner  to  refrain  from  us- 
ing the  premises  for  immoral  purposes.  A 
general  demurrer  to  the  petition  has  been 
filed,  and  as  the  questions  involved  are  of 
purely  legal  cognizance,  there  being  no  con- 
test regarding  the  facts,  we  shall  decide  the 
essential  questions  involved  by  ruling  on  the 
demurrer. 

The  action  was  Instituted  under  the  stat- 
ute commonly  known  as  the  "Red  Light 
Abatement  Law"  (St.  1913,  p.  20).  Petition- 
er contends  that,  having  appealed  from  the 
judgment  by  the  "new  method,"  that  Is  hav- 
ing given  notice  of  appeal  under  section 
Mlb  of  the  Code  of  Civil  Procedure,  the  fil- 
ing of  such  notice  stays  all  proceedings  ap- 
pealed from  except  that  part  of  the  judg- 
ment which  amounts  to  a  prohibition 
against  using  the  premises  for  purposes  of 
lewdness. 

Ll]  Respondents  do  not  contend  that  a 
bond  would  be  required  to  stay  the  judg- 
ment In  an  ordinary  action  wherein  the 
judgment  directs  the  disposal  of  personal 
property,  but  the  point  Is  made  that  the  act 
Itself  provides  for  a  method  whereby  the 
appellant  may  Invoke  the  discretion  of  the 
superior  court  to  suspend  the  operation  of 
part4  of  the  Judgment  pending  appeal.  It 
is  argued  that  before  petitioner  may,  in  any 
view  of  the  law  on  the  subject,  ask  for  a 
writ  of  supersedeas  he  must  show  that  he 
has  unsuccessfully  pursued  the  statutory 
method  of  endeavoring  to  secure  a  stay  of 
execution.    Hie  part  of  the  statute  to  which 


the  demurring    party  refers    Is    section  S, 
which  is  as  follows: 

"If  the  owner  of  the  buildinf  or  place  baa  not 
been  guilty  of  any  contempt  ot  court  in  the  pro- 
ceedlnes,  and  appears  and  pays  all  costs,  tea 
and  allowances  which  are  a  lien  on  the  bnildinc 
or  place  and  files  a  bond  in  the  fall  value  of  the 
property,  to  be  ascertained  by  the  court,  with 
sureties,  to  be  approved  by  the  court  or  judst, 
conditioned  that  he  will  immediately  abate  any 
such  nuisance  that  may  exist  at  such  boildins 
or  place  and  prevent  the  same  from  being  es- 
tablished or  kept  thereat  within  a  period  of  one 
year  thereafter,  the  court,  or  judge  thereof,  may, 
if  satisfied  of  his  good  fidth,  order  the  prem- 
ises, closed  under  the  order  of  abatement,  to  be 
delivered  to  said  owner,  and  said  order  of  abate- 
ment canceled  so  far  as  the  same  may  relate  to 
said  property.  The  release  of  the  property  un- 
der the  provisions  of  this  section  shall  not  re- 
lease it  from  any  judgment,  lien,  penalty  or  lia- 
bility to  which  it  may  be  subject  by  law." 

It  will  appear  at  a  glance  that,  while  this 
section  does  apply  to  requested  relief  from 
that  part  of  the  judgment  enjoining  the  use 
of  the  premises  for  the  purpose  of  acts  of 
lewdness  and  that  portion  requiring  the 
sheriff  to  remove  all  persons  ttierefrom.  it 
does  not,  in  terms  at  least,  empower  the 
trial  court  to  restrain  the  sale  of  the  per- 
sonal property  during  appeal  upon  the  giving 
of  a  proper  bond.  Nor  does  it  in  substance, 
as  respondents  contend,  amount  to  a  process 
by  which  one  who  appeals  from  a  Judgment 
of  abatement  may  secure  a  supersedeas 
from  the  trial  court  Indeed,  the  statute 
has  nothing  to  do  with  an  appealing  defend- 
ant who  contends,  of  course,  that  he  has 
been  Improperly  and  unjustly  found  guilty 
of  maintaining  a  nuisance.  The  applicatiou 
provided  In  the  act  may  only  be  niade  by 
one  who  concedes  the  regularity  of  the  Judg- 
ment and  pays  the  costs.  There  Is  no  fbrce. 
therefore,  In  the  contention  of  the  demur- 
ring party  that  petitioner  has  no  standing 
here  because  he  failed  to  ask  for  r^ief  in 
the  court  below  under  section  9  of  the 
abatement  act. 

(2,  S]  The  only  other  point  made  by  re- 
spondents is  that  the  judgment  amounts  to 
a  prohibitory  injunction,  an  appeal  trcm 
which  does  not  stay  Its  force.  That  this  Is 
true  of  that  part  of  the  InjuncUve  relid 
prohibiting  the  maintenance  of  the  premises 
for  lewd  purposes  Is  conceded  by  petitioner. 
Indeed,  he  Insists  that  he  never  has  main- 
tained the  property  for  immoral  uses,  and 
that  Is  why  he  is  appealing  from  the  Judg- 
ment. As  we  have  had  occasion  to  state 
in  the  preceding  discussion,  there  were 
three  parts  to  the  Judgment;  one  enjoining 
the  use  of  the  premises  for  the  purpose  of 
acts  of  lewdness,  another  directing  the  shei^ 
iff  to  remove  persons  and  property  from  tbe 
premises,  and  a  third  placing  upon  the  sher- 
iff the  obligatiMi  of  removing  and  sellhig 
furniture,  fixtures,  etc  Clearly  the  second 
and  third  parts  of  the  judgment  direct  af- 
firmative acts  whidi  would  operate  to  the 
irreparable  Injury  of  appellant  if  he  sbouM 
be  successful  in  his  appeal.    That  part  of 
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the  decree  which  directs  the  remoTal  of  ten- 
ants and  property  and  the  sale  of  chattels 
Is  irandatory,  and  Is  stayed  by  operation  of 
the  appeal.  Dewey  v.  Superior  Court,  81 
Cal.  M,  22  Paa  333;  DuUn  v.  Pacific  W.  & 
C.  Co.,  98  CfcL  804,  33  Pac.  123;  Stewart  v. 
Superior  Oourt,  100  Cal.  543.  35  Pac.  156, 
563;  Schwarz  v.  Superior  Court,  111  Cal. 
106.  43  Pac.  580;  United  Ballroads  of  San 
Franclaco  v.  Superior  Court,  172  Cal.  80, 
155  Pac.  463. 

If  the  sherlfr  should  be  permitted  to  sell 
the  personal  property,  and  If  on  appeal  the 
judgment  should  be  reversed,  that  result 
would  be  an  Ineffectual  victory  for  petition- 
er. It  Is  only  Just  and  proper  that  In  such 
a  case  the  personal  property  should  be  pre- 
served to  petitioner  pending  his  appeal.  To 
hold  otherwise  would  work  Irreparable  In- 
jury in  those  cases  where  the  Judgment  of 
the  lower  court  should  be  reversed  on  ai>- 
peal. 

The  conclusion  may  not  be  escaped  that 
under  sections  941c  and  919  of  the  Code  of 
Civil  Procedure  petitioner's  right  to  a  stay 
is  statutory  and  that  no  bond  is  required. 

The  demurrer  is  overruled.  Let  the  writ 
Issue  as  prayed. 

We  concur:  ANGBLLOTTT,  C.  J.; 
ST/)SS,  J.;  WILBUR,  J.;  RICHARDS, 
Judge  pro  tem. ;  VICTOR  E.  SHAW,  Judge 
pro  tem. 


(177  Cal.  782) 

BLOCHMAN"    COMMERCIAL    ft    SAVINGS 

BANK  v.  F.  G.  INVESTMENT  CO. 

et  aL    (L.  A.  4149,  4150.) 

(Sopreme  Court  of  California.    Mardi  19, 1918.) 

1.  Barks  and  Banking  4=>176  —  Exckssivk 
Loan. 
St.  1911,  p.  1014,  1 13,,  amending  Act  March 

1,  1909  (St.  1909,  p.  87),  regulating  the  business 
of  banking,  so  that  section  80  provides  that  no 
commercial  bank  shall  make  any  loans  to  any 
person,  company,  corporation,  or  firm  to  an 
amount  exceeding  one-tenth  part  of  the  capital 
stock  of  such  bank  actually  paid  in  and  surplus, 
etc.,  does  not  render  void  and  unenforceable  a 
loan  by  a  commercial  bank  in  excess  of  the  per- 
mitted amount. 

2.  Mobtoaoeb    «=»486— Gtiarantob— Pbbbon- 
Ai   Judgment— Exhaustion  or  Secubitt. 

Decree  foreclosing  mortgages  directing  entry 
of  judgment  for  any  deficiency  which  might  ex- 
ist after  the  sale  of  the  mortgaged  premises 
against  the  mortgagor  company,  and  separately 
stating  there  was  a  personal  judgment  for  the 
full  amount  of  the  two  notes,  with  interest  and 
costs  against  the  individual  guarantor  of  the 
notes,  was  not  erroneous  as  permitting  the  col- 
lection of  the  whole  amount  or  the  two  notes,  in- 
terest, and  costs  from  the  individual  guarantor 
without  resort  to  the  security. 

Department  2.  Appeals  from  Superior 
Court,  San  Diego  County ;  T. .  J.  Lewis, 
Judge. 

Action  by  the  Blocbman  CcHnmerdal  ft 
Savings  Bank,  a  corporation,  against  the  F. 
rj.  Investment  Company,  a  corporation,  Rex 


B.  Clark,  Pioneer  Trust  Company,  a  corpora- 
tion, John  Doe  Company,  a  corporation,  John 
Doe,  Richard  Roe,  Mary  Grab,  Susan  Keep, 
and  Minna  Brenner.  From  certain  Judg- 
ments, defendants  appeal.  Judgment  afiirm- 
ed  on  each  appeal. 

A.  J.  Morganstem  and  C.  A.  A.  McGee, 
both  of  San  Diego,  for  appellants.  Sam  Fer- 
ry Smith,  of  San  Diego,  for  respondent. 

ICELVIN,  J.  The  appeals  of  F.  O.  Invest- 
ment Company,  a  corporation,  and  of  Rex 
B.  Clark  are  based  upon  records  which  are 
identical,  and  may  therefore  be  considered 
in  a  single  opinion.  The  actiou  was  one  to 
foreclose  two  mortgages  and  to  euforce  the 
liability  of  Rex  B.  Clark  as  a  guarantor  on 
two  notes.  The  corporation,  defendant,  ap- 
peals from  the  Judgment  against  it,  which  re- 
sulted in  a  decree  of  foreclosure,  and  defend- 
ant Clark  takes  an  appeal  from  a  personal 
Judgment  against  him. 

On  October  10,  1912,  the  F.  O.  Investment 
Company,  made-  and  executed  two  certain 
promissory  notes,  each  secured  by  a  mort- 
gage on  real  property  In  San  Diego  county. 
One  note  was  payable  to  Rex  B.  Clark,  who 
immediately  indorsed  It  to  the  Blochman 
Banking  Company,  and  guaranteed  the  pay- 
ment thereof,  and  one  direct  to  the  Blodi- 
man  Banking  Company.  This  was  also  guar- 
anteed by  Rex  B.  Clark,  so  that  the  F.  G.  In- 
vestment Company  was  the  maker  and  Rex 
B.  Clark  was  the  guarantor  of  both  notes. 
The  aggregate  amount  of  the  two  notes  Is 
$17,500  and  the  money  was  paid  by  the  bank 
to  the  F.  O.  Investment  Company  with  the 
knowledge  and  consent  of  the  defendant 
Clark.  At  that  time  the  Blochman  Banking 
Company  was  a  banking  copartnership  with 
a  capital  of  not  exceeding  $50,000  and  a  sur- 
plus not  to  exceed  $7,000.  Subsequently  the 
Bhochman  Commercial  &  Savings  Bank,  a 
corporation,  plaintiff  in  this  action,  acquired 
the  notes  and  mortgages  in  question.  This 
action  was  brought  to  foreclose  both  mort- 
gages, and  to  enforce  the  defendant  Clark's 
liability.  The  banking  act  in  force  at  the 
time  of  this  transaction  (Stats.  1911,  p.  1014, 
I  13)  provides: 

"No  commercial  bank  shall  make  any  loans  to 
any  person,  company,  corporation  or  firm  to  an 
amount  exceeding  one  tenth  part  of  the  capital 
stock  of  such  bank  actually  paid  in  and  surplus, 
excepting  that  no  commercial  bank  shall  be  pro- 
hibited by  this  act  from  loaning  to  any  person, 
company,  corporation  or  firm  any  sum  not  ex- 
ceeding five  ^ousand  dollars  without  security: 
Provid'ed,  however,  that  a  bank  may  loan  to  any 
person,  company,  corporation  or  firm  a  sum  not 
exceeding  twenty-five  per  centum  of  its  capital 
stock  actually  paid  in  and  surplus  upon  security 
worth  at  least  fifteen  per  centum  more  than  the 
amount  of  its  loans." 

[1]  Appellants  contend  that  the  loan  being 
In  excess  of  the  amount  permitted  by  law, 
the  obligation  based  thereon  is  void  and  may 
not  be  enforced.  They  cite  sections  1667  and 
1607  of  the  CXvll  Code  and  authorities,  of 
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wblcb  Berka  v.  Woodward,  125  CaL  119,  57 
Paa  777,  45  li.  R.  A.  420,  73  Am.  St  Rep.  31, 
Moore  v..  Moore,  130  CaL  110,  62  Pac.  294, 
80  Am.  St  Rep.  78,  and  Howell  ▼.  City  of 
Hamburg  Co.,  165  CaL  172,  131  P&c  130,  are 
types.  In  the  first  of  these  cases  It  was  held 
that  a  contract  between  a  dty  and  one  of 
Its  officers  which  was  expressly  prohibited 
by  law  was  void;  in  the  second,  Qiat  an 
agreement  based  npon  the  completion  of  a 
fraudulent  homestead  entry  would  not  be 
enforced ;  and  In  the  third  that  a  lease  on  a 
building  maintained  in  violation  of  a  nranld- 
pal  ordinance  is  invalid. 

The  cited  Code  sections  are  general  ex- 
pressions of  common-law  roles,  but  they  have 
no  application  to  the  case  at  bar.  Nor  do  the 
anthorltles  to  which  appellants  call  our  at- 
tention support  their  contention.  There  Is  a 
vital  distinction  between  contracts  based  up- 
on fraud  or  made  In  violation  of  laws  passed 
for  the  benefit  of  one  of  the  contracting  par- 
ties and  those  made  In  violation  of  statutes 
designed  to  aid  the  sovereign  power  In  the 
regulation  of  certain  kinds  of  business.  The 
act  which,  according  to  the  contention  of  ap- 
pellants, was  violated  by  plalntUTs  assignor 
In  making  the  loan  does  not  declare  such  a 
loan  a  void  obligation.  A  penalty  for  the  vi- 
olation may  be  Inflicted  under  certain  cir- 
cumstances by  the  superintendent  of  banks, 
but  no  part  of  the  penalty  In  any  way  In- 
ures to  the  borrower  of  the  excess.  It  Is  not 
denied  that  the  money  was  loaned,  and  that 
the  notes  and  mortgages  were  executed  to  se- 
cure its  repayment.  In  principle  this  case  Is 
quite  similar  to  Brlttan  v.  Oakland  Bank  of 
Savings,  124  CaL  282,  67  Pac.  84,  71  Am.  St 
Rep.  58,  wherein  It  was  held  that  the  provi- 
sions of  section  678  of  the  Civil  Code  that  no 
director  of  a  savings  bank  shall  borrow  its 
funds,  and  that  for  so  doing  his  office  shall 
become  vacant  cannot  be  Invoked  to  defeat 
a  pledge  made  by  such  director  for  money 
borrowed  from  the  bank.  Commenting  upon 
the  transaction  whereby  the  director  and  the 
bank  violated  this  statute,  the  court  said:. 

"This,  however,  is  of  no  advantage  to  the  ap- 
pellant, as  the  Tlolation  of  the  provision  in  ques- 
tion could  only  be  availed  of  at  the  instance  of 
the  state  or  sovereiKn  power.  Jones  v.  Guaran- 
ty, etc.,  Co.,  101  V.  S.  628  ^5  L.  Ed.  10301; 
National  Bank  v.  Matthews,  98  U.  S.  621  [25  L. 
Ed.  188]." 

See,  also,  People's  Trust  Co.  v.  Pabst  113 
App.  Div.  375,  98  N.  X.  Supp.  1015;  Id.,  190 
N.  Y.  534,  83  N.  B.  1130. 

In  Oold-Mining  Co.  v.  National  Bank,  06 
tr.  S.  640,  24  L.  Ed.  648,  It  was  held  that  a 
defendant  sued  by  a  national  bank  for  mon- 
eys loaned  to  him  cannot  set  up  as  a  bar  the 
circumstance  that  the  corporation  In  viola- 
tion of  statutes  exceeded  in  the  amount  of 
the  loan  one-tenth  of  its  capital  stodk  actu- 
ally paid  in.  After  citing  Harris  v.  Run- 
nels, 12  How.  79,  13  L.  Ed.  901,  which  holds 
that  when  a  statute  prohibits  an  act  or  an- 
nexes a  penalty  for  the  commission  of  such 
act  it  does  not  follow  that  the  unlawfulness 


of  the  act  was  meant  to  avoid  a  Contract 
made  in  contravention  of  It  and  after  a  re- 
view of  some  of  the  leading  cases  Mr.  Jus- 
tice Hnnt  who  delivered  the  opinion  of  the 
court  said: 

"We  do  not  think  that  public  iralicy  requires 
or  that  Congress  intended  that  an  excess  of 
loans  beyond  the  proportion  specified  should  en- 
able the  borrower  to  avoid  the  payment  of  the 
money  actuall^r  received  by  him.  This  would  be 
to  injure  the  mterests  of  creditors,  stockholders, 
and  all  who  have  an  interest  in  the  safety  and 
prosperity  of  the  bank." 

The  Supreme  Court  of  Illinois,  commenting 
upon  a  similar  contention  under  a  like  stat- 
ute, held  that  the  purpose  of  the  enactment 
was  to  protect  the  Interests  of  depositors  and 
stockholders,  and  that.  In  the  absence  of  an 
express  declaration  that  loans  in  excess  of 
the  statutory  limitation  shall  not  be  col- 
lectible, to  hold  in  accordance  with  the  ap- 
pellant's contention  would  be  to  defeat  the 
very  legislative  purpose  underlying  the  law. 
Murry  Nelson  &  Co.  v.  Lelter,  190  111.  414, 
60  N.  E.  851,  83  Am.  St  Rep.  142. 

'The  Supreme  Court  of  Pennsylvania,  deal- 
ing with  the  same  sort  of  question,  held  that 
the  excess  of  Indebtedness  over  one-tentli  of 
the  paid-in  capital  was  a  matter  aside  from 
the  loan,  not  entering  Into  its  terms,  and 
therefore  collateral.  O'Hare  v.  Second  Na- 
tional Bank  of  TltusvUIe,  77  Pa.  96.  This 
subject  was  very  ably  discussed  In  Beach  & 
Weld  V.  Wakefield,  107  Iowa,  567,  76  N.  W. 
688,  78  N.  W.  197.  In  the  opinion  a  citation 
is  made  to  another  Iowa  case  (Twiss  v.  Guar- 
anty Life  Association,  87  Iowa,  733,  55  N.  W. 
8,  43  Am.  St  Rep.  418)  to  support  the  gen- 
eral rule  that  the  doctrine  of  want  of  power 
to  contract  may  not  be  Invoked  to  aid  any 
one  in  the  peri>etratlon  of  wrong  and  injus- 
tice The  opinion  is  also  valuable  because  of 
the  many  authorities  collected  and  dted. 
Undoubtedly  the  overwhelming  weight  of  au- 
thority is  against  the  contention  which  the 
appellants  make  In  this  case. 

[2]  Appellants  also  make  the  contention 
that  the  court  erred  In  pronoundng  a  i)er- 
sonal  Judgment  before  exhausting  the  secur- 
ity under  the  mortgage.  Antong  the  conclu- 
sions of  law  was  one  to  the  effect  that  plain- ' 
tiff  was  entitled  to  Judgment  against  both 
defendants  for  the  amounts  of  the  notes,  and 
that  defendants  were  and  each  of  them  was 
personally  liable  for  said  sums.  But  there 
was  also  a  finding  that  the  plaintiff  was  en- 
titled to  have  the  mortgages  enforced  and 
foreclosed,  the  premises  sold,  and  the  pro- 
ceeds applied  to  the  payment  of  the  debt 
These  conclusions  were  carried  substantially 
Into  the  decree.  The  proper  form  of  Judg- 
ment was  entered  In  accordance  with  the 
practice  In  this  state.  Section  726,  Code  Clv. 
Proc;  Levlston  v.  Swan,  33  CaL  480;  Slch- 
ler  V.  Look,  93  Cal.  600,  610,  29Tac  220. 

It  Is  true  that  there  is  a  direction  In  the 
decree  for  the  entry  of  any  deficiency  which 
may  exist  after  the  sale  of  the  mortgaged 
premises  against  the  F.  O.  InveBtmatt  Com- 
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pany,  and  separately  stated  there  Is  a  per^ 
Bonal  Judgment  for  the  fall  amount  of  the 
two  notes  with  Interest  and  costs  against  de- 
fendant Clark.  But  this  does  not  mean  that 
the  whole  amonnt  of  the  two  notes,  interest, 
and  costs  might  be  collected  under  the  Judg- 
ment from  Clark  without  resort  to  the  se- 
curity. As  was  said  in  Slchler  ▼.  Look,  su- 
pra: 

"In  the  ordinary  action  of  foreclosnre,  the 
judgment  need  only  determine  the  amount  of  the 
debt,  the  defendant  who  is  peraonally  liable 
therefor,  and  direct  a  sale  of  the  mortgaged 
lands  and  an  application  of  their  proceeds  to 
satisfy  this  amount,  with  such  provision  for  the 
lights  of  the  defendants  between  themselves  aa 
may  be  presented  in  the  case." 

In  each  appeal  the  Judgment  is  affirmed. 

We  concur:  WILBUB,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tem. 

aT7  Cal.  730) 

H0O6KINS  T.  PEOPLE'S  WATER  CO. 
(S.  F.  7546.) 

(Supreme  Court  of  California.     March  18, 
1918J 

1.  Advebsk  Possession  «=361  —  JuDoiOiNT 

PlaINTUT— BXKCOTION. 

Code  Cir.  Proc.  |  865,  aatboriaing  the  is- 
■nance  of  a  writ  of  execution  for  possession  up- 
on judgment  in  ejectment  after  lapse  of  five 
years  from  entry  on  leave  of  court,  ooes  not  bar 
judgment  defendant  from  In  the  meantime  gain- 
ing title  to  the  land  b^  adverse  possession 
against  the  judgment  plaintiff. 

2.  Adverse  PossEsaioN  «=»51— Stifuiatiohs 
^=s»14  (2) — Opkbation— Execution. 

StipnUtion  in  ejectment  suit  between  plain- 
tiff's predecessor,  purchaser  of  possessory  claim, 
and  defendant's  predecessor,  that  no  execution 
would  be  taken  out  on  the  judgment  pending 
the  motion  for  new  trial,  and  that  occupants  of 
land  held  by  consent  of  the  successful  plaintiff 
ceased  to  have  any  effect  where  i^otion  for  new 
trial  was  abandoned,  so  that  possession  of  plain- 
tiff's predecessor  assumed  its  hostile  character, 
and  where  no  fnrther  proceedings  were  had  un- 
til 15  years  after  rendition  of  judgment,  and 
other  elements  of  adverse  possession  were  pres- 
ent, plaintiff  procured  title  by  adverse  possession 
in  view  of  Code  Civ.  Proc.  H  322-325,  aa  to  pos- 
session under  title  founded  on  written  instru- 
ment, and  as  to  possession  not  founded  on  writ- 
ten instrument. 

In  Bank.  Am>eal  from  Superior  Court, 
Alameda  County;  Wm.  H.  Waste,  Judge. 

Action  by  Harriet  Hodgkins  against  the 
People's  Water  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Tom  M.  Bradley  and  Harry  E.  Leach,  both 
of  Oakland,  for  appellant.  Milton  S.  Hamil- 
ton, of  San  Francisco,  Herbert  L.  Breed,  of 
Oakland,  and  J.  P.  O'Brien,  of  San  Francis- 
co, for  respondent 

SHAW,  J.  This  case  was  transferred 
to  the  District  Court  of  Appeal  of  the  First 
District  for  consideration  and  decision,  and 
In  due  time  that  court  rendered  its  decision 
affirming  the  Judgment,  upon  an  opinion  by 
Mr.  Justice  Kerrigan.     Upon  petition  of  ap- 


pellant to  this  court  that  decision  was  vacat- 
ed and  the  case  was  transferred  here  for  a 
rehearing.  After  further  consideration  we 
have  reached  the  conclusion  that  the  opinion 
of  Mr.  Justice  Kerrigan  and  the  Judgment 
of  the  District  Court  thereon  was  correct 

[1]  The  principal  point  urged  in  the  peti- 
tion for  rehearing  was  that,  inasmuch  as 
section  685  of  the  Code  of  Civil  Procedure 
authorizes  the  superior  court  to  Issue  a  writ 
of  execution  for  possession  upon  a  Judgment 
in  ejectment  after  the  lapse  of  5  years  from 
its  entry.  It  must  of  necessity  follow  that  the 
defendant  In  such  Judgment  cannot  In  the 
meantime,  gain  a  title  to  the  land  by  adverse 
possession  against  the  Judgment  plaintiff. 
This  conclusion  does  not  necessarily  follow. 
An  adverse  claim  of  title  to  the  land  may  be 
asserted  by  the  defendant  as  well  against 
the  plaintiff  in  such  Judgment  as  against  any 
other  person.  The  essence  of  an  adverse 
claim  of  title  is  that  it  is  made  against  tbe 
whole  world,  and  there  Is  nothing  in  the  rule 
which  exempts  the  plaintiff  in  ejectment 
from  its  operation,  provided  the  claim  is 
made  against  him  as  well  as  others.  Ihe 
provision  of  section  685  allowing  execution 
to  issue  after  6  years  has  no  bearing  upon 
the  question  whether  or  not  the  defendant 
against  whom  the  execution  Is  to  be  issued 
has  or  has  not  in  the  meantime  acquired  a 
new  title  to  the  property  which  is  good 
against  the  plaintiff.  As  stated  in  the  opin- 
ion of  the  District  Court,  that  question  can- 
not be  litigated  upon  the  motion  for  execu- 
tion. This  does  not  mean  that  such  title 
cannot  be  acquired,  either  by  a  conveyance 
from  a  true  owner  of  a  title  paramount  to 
both  the  parties  in  a  Judgment  suit,  or  by 
an  adverse  possession  Initiated  after  the  ea- 
try  of  the  Judgment  The  opinion  of  the  Dis- 
trict Court  is  hereby  approved  and  adopted. 
It  is  as  follows: 

This  is  an  appeal  by  defendant  from  a  judg- 
ment in  an'  action  to  quiet  title  which  awarded 
a  part  of  the  land  sued  for  to  the  plaintiff.  The 
facts  are  briefly  as  follows: 

In  tbe  year  1880  John  Hodgkins  purchased  a 
possessory  claim  to  the  land  described  in  the 
amended  complaint  from  one  John  H.  Scott  uid 
took  the  title  to  same  in  the  name  of  Joe  Hodg- 
kins, his  Bon«  who,  with  his  father  and  mother, 
went  into  immediate  possession.  In  ISM  the 
Central  Pacific  Railway  Company,  defendant's 
predecessor  in  interest  claiming  legal  title  to 
said  land,  commenced  suit  against  Joe  Hodgkins 
and  May  Hodgkins,  his  wife,  to  recover  its  pos- 
session. Thereafter,  and  prior  to  the  trial  of 
said  action,  Joe  Hodgkins  made  a  deed,  con- 
veying to  his  mother,  Harriet  Hodgkins.  plain- 
tiff herein,  a  part  of  said  property  designated 
in  the  record  herein  as  parcel  A,  and  she  at 
once  went  into  possession,  of  that  parcel.  On 
August  25,  1897,  after  trial,  judgment  was  en- 
tered in  said  suit  against  Joe  Hodgkins  declar- 
ing that  the  Central  Pacific  Railway  Company 
Was  entitled  to  possession  of  the  premises.  On 
August  28,  1897,  he,  together  with  his  wife, 
served  and  filed  notice  of  their  intention  to  move 
for  a  new  trial  in  that  action,  whereupon  the 
parties  entered  into  stipulation  by  which  the 
Central  Pacific  Railway  Company  agreed  not 
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to  take  ont  execution,  pending  the  hearing  and 
determination  of  the  motion  for  a  new  trial. 
Said  motion,  however,  was  never  brought  on  tor 
hearing,  no  appeal  from  the  judgment  was  tak- 
en, and  no  further  prnceedings  were  had  in  the 
case  until  15  years  after  rendition  of  the  judg- 
ment, when,  in  May,  1913,  upon  motion  the  stip- 
ulation referred  to  was  set  aside,  the  motion 
for  a  new  trial  was  dismissed  and  a  writ  of  pos- 
session issued,  pursuant  to  which  the  sheriff 
ejected  all  persons  from  the  land,  and  this  de- 
fendant was  put  in  possession  as  successor  in 
interest  of  the  Central  Pacific  Railroad  Com- 
pany. On  May  26,  1913,  Joe  Hodgkins  convey- 
ed to  plaintiff  herein  the  land  described  in  par- 
cel B.  Subsequently  Harriet  Hodgkins,  plain- 
tiff herein,  brought  this  action  to  auiet  title, 
claiming  title  to  parcel  A  by  prescription  and 
also  by  virtue  of  the  deed  from  her  son  Joe, 
made  after  the  commencement  of  the  former  ac- 
tion and  prior  to  its  hearing  and  determination ; 
and  to  the  part  of  the  land  known  as  parcel  B 
by  deed  to  her  from  her  son  made  after  the 
ejectment  in  May,  1913. 

From  the  record  it  further  appears  that  the 
plaintiff  and  her  grantors  and  predecessors  in 
interest,  for  more  than  15  years  prior  to  May, 
1915,  were  in  the  peaceable,  visible,  and  unin- 
terrupted possession  of  the  property  described 
.  in  the  findings ;  that  while  so  in  possession  she 
and  her  son  Joe  erected  on  the  respective  pai^ 
eels  of  land  A  and  B  bams,  outhouses,  and  oth- 
er improvements,  inclosed  portions  of  said  land 
with  substantial  fences,  which  at  all  times 
thereafter  they  maintained  and  kept  in  good  or- 
der and  repair;  that  they  cultivated  the  land, 
raising  crops  and  pasturing  stock  thereon,  and 
generally  using  the  land  for  the  purposes  for 
which  it  was  adapted  and  for  their  ordinary 
purposes  i  that  during  the  entire  period  thev 
paid  all  taxes  levied  and  assessed  thereon  each 
year. 

Upon  these  facta  the  court  found  that  the 
plaintiff  was  the  owner  and  entitled  to  a  portion 
of  the  two  parcels  of  land  embraced  within  the 
description  set  forth  in  the  amended  complaint. 
It  is  from  that  portion  of  the  judgment  in  favor 
of  the  plaintiff  that  the  defendant  prosecutes 
this  appeal. 

[21  The  Central  Pacific  Railway  Company  in 
the  original  action  failed  to  file  a  lis  pendens; 
and  the  plaintiff  in  the  present  action  claims 
that  she  had  no  notice,  actual  or  constructive, 
of  the  pendencv  of  the  suit  and  that  therefore 
her  claim  to  parcel  A  is  unaffected  by  the  judg- 
ment in  that  case.  Under  all  the  evidence  in 
this  case  such  claim  is  clearly  untenable,  and 
her  right  to  either  parcel  A  or  B  depends  upon 
the  cirrumstancps  of  the  possession  thereof  aft- 
er the  judgment  in  the  ejectment  suit. 

The  evidence  supports  the  findings  of  the 
court  that  the  possession  of  both  parcels  by  the 
plaintiff  and  her  grantors  and  predecessors  was 
not  only  open,  peaceable,  and  notorious  for  the 
period  of  over  15  years,  but  that  it  was  also 
adverse  and  hostile.  The  character  of  the  pos- 
session of  the  property  as  hereinbefore  describ- 
ed raised  the  presumption  that  it  was  held  ad- 
versely (Code  Civ.  Proc.  «  322  to  325;  Wheat- 
ley  V.  San  Pedro,  etc..  Ry.  Co^  169  Cal.  SOSS, 
615,  147  Pac.  135;  Cray  v.  Walker,  157  Cal. 
381-385.  108  Pac.  278:  Gnmsey  v.  Antelone, 
etc..  Co.,  6  Cal.  App.  387.  391,  92  Pac.  326). 
which  presumption  it  cannot  be  held  was  suc- 
cessfullv  rebutted  by  the  stipulation  entered  in- 
to by  the  parties  in  the  ejectment  suit  staying 
execution  on  the  judgment.  That  stipulation 
was  to  the  effect  that  pending  the  making  and 
determination  of  a  motion  for  a  new  trial  tUe 
occupation  of  the  land  by  the  defendants  there- 
in was  by  consent  of  the  plaintiff ;  but  when 
the  motion  was  abandoned — as  it  was  when  the 
moving  parties  failed  to  take  the  necessary  steps 
to  perfect  it — it  ceased  to  have  any  such  oper- 
ative force  and  effect,  and  the  possession  there- 
iifter  resumed  its  hostile  character. 


The  only  point  seriously  relied  upon  b^  Ae 
defendant  for  a  reversal  of  the  judgment  is  the 
claim  that  the  plaintiff  could  not  have  obtained 
title  by  adverse  possession  between  the  time  of 
the  entry  of  judgment  in  the  former  action  and 
the  issuance  of  execution  thereon.  In  other 
words,  defendant  asserts  that  the  running  of 
the  statute  of  limitations  was  suspended  from 
the  filing  of  the  action  or  the  entry  of  judg- 
ment therein  up  to  the  time  when  an  execu- 
tion might  rightfully  be  issued.  Of  course,  it 
is  conceded  that  title  to  real  property  cannot 
be  litigated  upon  an  application  for  a  writ  of 
possession  (Landr^an  v.  Peppin.  94  Cal.  465, 
29  Pac  771;  Kirach  v.  Kirsch,  ll.S  Cal.  56, 
45  Pac.  164 ;  Fox  v.  Stubenrauch,  2  Cal.  App. 
88,  93,  83  Pac.  82) ;.  so  the  action  of  the  court 
in  the  ejectment  suit  in  issuing  the  writ  of  po»- 
session  more  than  10  years  after  the  defendant 
was  entitled  to  the  same  as  a  matter  of  right 
has  no  bearing  upon  the  question  now  nnder 
discussion.  We  do  not  think,  as  defendant  con- 
tends, that  the  judgment  in  the  former  action 
arrested  the  running  of  the  statute  of  limita- 
tions until  the  writ  of  possession  actually  is- 
sued. The  judgment  in  that  action  merely  gave 
to  the  plaintiff  therein  the  right  t»  re-enter  the 
property,  but  did  not  prevent  actual  occunants 
thereof  from  obtaining  title  to  the  land  b.y  ad- 
verse possession  after  the  Judgment  became 
final,  which  it  did  in  February,  18!)8.  Persons 
not  parties  to  the  action  might  after  judgment 
have  acquired  title  to  the  property  by  adverse 
possession ;  and  we  fail  to  see  any  good  rea- 
son why  one  who  is  a  defendant  in  an  action  to 
recover  property  may  not  acquire  title  by  ad- 
verse possession  against  a  plaintiff  who  for 
more  than  5  years  after  the  Judgment  therein 
becomes  final  fails  to  exercise  his  richt  to  re- 
enter the  property.  A  grantor  may  acquire  title 
by  prescription  against  his  grante&  Unker  v. 
Clark.  128  Cal.  181,  60  Pac.  677.  In  the  case 
of  Carpenter  v.  Natoma  M.  &  W.  Co..  63  Cal. 
616,  it  was  expressly  held  that  a  jtiilgment  in 
ejectment  does  not  create  a  new  estate  or  vest 
a  new  title  in  the  plaintiff  so  as  to  interrupt  the 
running  of  the  statute  of  limitations,  but  that 
an  actual  entry  is  necessary  to  effect  that  ob- 
ject. That  case  was  approved  in  Gould  v. 
Carr,  33  Fla.  533,  15  South.  202,  24  L.  R.  A. 
130.  The  Court  of  Appeals  of  Texas,  in  Pen- 
dleton V.  McMaina,  32  Tex.  Civ.  App.  575.  75 
S.  W.  349,  decided  that  adverse  poHsession  of 
land  for  10  ^ears  after  the  rendition  of  judg- 
ment in  an  ejectment  suit  where  no  writ  of  pos- 
session was  issued  established  a  title  against 
the  plaintiff  independent  of  and  subsequent  to 
the  right  of  possession  adjudicated  in  the  eject- 
ment suit.  That  was  an  action  of  trcspaaa  to 
try  title  to  land,  and  waa  baaed  upon  a  judg- 
ment rendered  in  a  former  suit  decreeing  that 
the  plaintiffs  therein  were  entitled  to  iiosses- 
sion.  The  decision  contains  a  recital  that  "a 
writ  of  possession  and  execution  for  costs  were 
awarded,  but  it  was  not  shown  that  either  bad 
ever  been  issued."  In  its  opinion  the  court  as- 
sumes that  no  writ  upon  the  former  judgment 
was  ever  issued.  32  Tex.  Civ.  App.  575,  75  8. 
W.  at  page  349  of  the  opinion  the  court  says: 
'"It  was  established  by  uneontroverted  evidence 
that  the  land  in  controversy  has  been  inclosed 
by  a  fence  since  1881.  and  defendants  in  error 
have  been  in  the  peaceful,  continuou.s.  np>-n.  and 
adverse  possession  of  the  same,  cultivating  a 
portion  of  it,  and  using  the  other  portion  as  a 
pasture,  for  more  than  10  years  after  the  judg- 
ment was.  obtained  by  W.  W.  Sloan  ami  others, 
and  before  this  suit  was  instituted.  The  judg- 
ment obtained  by  Sloan  and  others  agninst  de- 
fendants in  error  in  1888  divested  them  of  all 
title  owned  by  them  in  the  land  in  cuntroversy 
at  that  time,  but  did  not  prevent  them  frum  ob- 
taining title  to  it  again  by  adverse  iMissessiui^ 
after  that  time.  More  than  13  jreara  bad  elaps- 
ed after  the  rendition  of  the  judgment  tiefore 
this  suit  was  instituted,  and  during  all   those 
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ears  defendants  In  error  bad  been  In  possession 
f  the  land,  and  claiming  title  to  it  against  the 
rorld.  There  Is  no  peculiar  sacredness  in  a 
itle  to  land  obtained  throagh  a  judgment  that 
ifts  it  out  of  the  scope  and  purview  of  statutes 
f  limitation,  and,  if  the  possession  be  adverse 
or  10  years,  whether  it  be  by  the  defendant  in 
he  judgment  or  any  one  else,  it  will  perfect  a 
itle.    •    •    •" 

In  Mabary  r.  Dollarbide,  98  Mo.  198,  204  [11 
I.  W.  61 IL  14  Am.  St  Rep.  639,  the  court 
aid :  "We  cannot  see  how  the  mere  recovery  of 
.  judgment  in  an  action  of  ejectment  can  sus- 
>end  the  running  of  the  statute  of  limitations. 
^o  have  that  effect  there  must  be  poasession 
inder  it,  or  something  done  to  make  the  defend- 
nt's  possession  subordinate  to  the  plaintiff's 
itle."  And  in  Smith  v.  Trabue,  1  McLean.  87 
Fed.  Caa.  No.  13,116],  the  court  declared: 
A  judgment  in  an  action  of  ejectment  against 

defendant  who  holds  adversely  does  not  of  it- 
elf  8u.spend  the  statute  of  limitations.  To  do 
bis.  there  must  be  a  change  of  possession.  It 
s  true,  the  judgment  fixes  the  right  of  entry 
a  the  lessor  of  the  plaintiff,  if  he  can  make 
ntry  without  force,  but  if  he  fail  to  make  his 
ntry,  either  with  or  without  a  writ  of  posses- 
ion, the  statute  of  limitations  will  continue^  to 
Derate  agninst  the  right  •  •  •  Nothing 
hort  of  this  will  stop  the  statute."  See,  also, 
)upont  V.  Charleston,  etc..  Bridge  Coi,  65  S. 
).  524.  44  S.  E.  86,  and  note  to  Snell  v.  Harri- 
on  (Mo.)  52  Am.  St  Rep.  64& 

Here  the  court  did  not  find  that  the  property 
?as  held  by  consent  of  the  owner  of  the  legal 
itle  nor  in  subordination  to  the  judgment  in 
he  former  action ;  but  upon  suflicient  evidence 
t  found  that  the  property  was  held  adversely 
o  and  in  denial  of  the  title  of  the  defendant 
or  more  than  the  full  statutory  period  after  the 
udgment  became  final.  We  therefore  hold  that 
he  statute  is  a  complete  bar  to  defendant's 
laim,  and  that  plaintifTs,  prescriptive  title  was 
ully  established. 

The  Judgment  l8  affirmed. 

We  concur:  ANGELLOTTI,  0.  J. ;  SLOSS, 
. ;  MELVIN,  J.;  WILBUR,  J.;  RICHARDS, 
ndge  pro  tem. ;  VICTOR  E.  SHAW,  Jndge 
ro  tem. 

177  Cal.  762) 

WILCOX  r.  HARDISTT  et  al.    (Sac.  2814.) 

Supreme  Court  of  California.    March  19,  1918. 

Rehearing  Denied  April  16,  1918.) 

.  Appbal  and  Ebbob  9=3>2  —  Appealablb 
Ordebs— Denial  of  New  Tbiait-Statutes. 

Code  Civ.  Proc.  $  963,  in  which  is  incorpo- 
itcd  amendment  St  1915,  p.  209,  impliedly 
bolisbing  appeals  from  order  denying  new 
rial,  is  applicable  to  proceedings  for  new  trial 
ending  when  the  amendment  took  effect 
.  Appeal  and  Erbob  «=>2— Ordee  Denting 
New  Tbiai/— Time  fob  AppeaLi— Effect  of 
Statutes. 

Under  Code  Civ.  Proc.  |  939,  providing  ttiat 
'  proceedings  for  new  trial  arc  pending  time 
)r  appeal  from  judgment  shall  not  expire  until 
0  days  after  order  determining  motion,  section 
56,  authorizing  review  of  orders  on  motion  for 
ew  trial  on  appeal  from  judgment  and  sec- 
ou  963,  impliedly  abolishing  appeals  from  or- 
ers  denying  new  trial,  where  a  cause  was  pend- 
ig  on  a  motion  for  new  trial  and  time  bad 
lapsed  for  appeal  from  judgment  as  law  stood 
efore  amendments  (St  1915,  pp.  206,  209,  328) 
icorporated  in  above  Code  provisions,  it  was 
itent  of  Legislature  that  on  denial  of  sucb  mo- 
ion  an  appeal  could  be  taken  from  the  judg- 
lent  within  30  days  from  the  order,  limited  in 


scope  to  that  of  former  appeals  from   orders 
denying  new  trial. 

Id  Bank.  Action  by  Ida  I.  Wilcox  against 
Etta  Haidisty  and  others.  Motion  to  dis- 
miss an  appeal  from  the  judgment  and  from 
order  denying  a  new  trial.  Appeal  from  or- 
der denying  new  trial  dismissed;  motion  to 
dismiss  appeal  from  Judgment  denied. 

Robt  L.  Beardslee  and  Nutter  &  Hancock, 
all  of  Stockton,  for  appellants.  Snyder  ft 
Snyder,  of  Stockton,  for  respondent 

ANGELLOTTI,  0.  J.  This  is  a  motion  to 
dismiss  an  appeal  from  a  Judgment  and  an 
order  denying  a  new  trial,  on  the  ground, 
as*  to  the  appeal  from  the  Judgment  that  the 
appeal  was  taken  too  late,  and,  as  to  the  or- 
der denying  a  motion  for  a  new  trial,  that 
the  same  is  not  an  appealable  order. 

[1]  The  order  denying  a  new  trial  was  made 
December  1,.  1917,  and  in  view  of  the  law 
as  It  then  existed  it  must  be  held  that  no  ap- 
peal lay  therefrom.  Woodruff  t.  Colyear, 
172  Cal.  440,  156  Pac.  476. 

[2]  As  to  the  appeal  from  the  Judgment: 
The  Judgment  was  entered  April  27,  1911. 
The  appeal  therefrom  was  not  taken  until 
December  21,  1917.  At  the  time  of  the  en- 
try of  the  Judgment  and  until  August  8, 1915, 
the  time  within  which  an  appeal  might  be 
taken  from  a  Judgment  was  limited  to  six 
months.  Therefore  on  August  8,  1915,  the 
time  for  appeal  from  the  Judgment  had  long 
since  elapsed.  There  was,  however,  pending 
at  that  time  a  proceeding  on  motion  for  a 
new  trial  which  had  been  duly  Instituted, 
and  the  law  up  to  that  time  provided  for  an 
ai^eal  from  any  order  that  might  be  made 
denying  or  granting  the  motion.  On  Decem- 
ber 1,  l!917,  the  bill  of  exceptions  to  be  used 
on  said  motion  for  a  new  trial  was  settled, 
and  on  the  same  day  the  motion  for  a  new 
trial  was  beard  and  denied,  and  the  appeal 
was  taken  within  thirty  days  thereafter.  At 
its  session  in  1916,  the  Legislature  so  changed 
our  law  as  to  abolish  the  right  of  appeal 
from  an  order  denying  a  motion  for  a  new 
trial  and  to  provide  that  such  order  might  be 
reviewed  on  an  appeal  from  the  Judgment 
and  to  further  provide  in  regard  to  the  time 
within  which  appeals  from  the  Judgment 
might  be  taken  that: 

"If  proceedings  on  motion  for  a  new  trial  are 
pending,  the  time  for  appeal  from  the  judgment 
shall  not  expire  until  thirty  days  after  entry 
in  the  trial  court  of  the  order  determining;  such  • 
motion  for  a  new  trial,  or  other  termination  in 
the  trial  court  of  the  proceedings  upon  such  mo- 
tion."    Sections  939,  956,  963,  Code  Civ.  Proc. 

This  change  became  effective  August  8, 
1915,  at  a  time  when  the  appellant's  right 
to  appeal  from  the  Judgment  had  long  since 
lapsed.  We  think  it  was  the  clear  Intent 
of  the  Legislature,  as  Indicated  by  this  stat- 
utory provision,  In  taking  away  the  right  of 
appeal  from  the  order  denying  a  motion  for 
a  new  trial,  to  provide  for  a  review  of  all 
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matters  that  might  be  considered  on  sncb  an 
appeal  on  an  appeal  from  the  Judgment,  and 
that  the  plain  purpose  of  the  proTlaion  that 
we  have  quoted  was  to  glre  to  the  party  an 
opportunity  for  such  a  review  In  any  and 
every  case  in  Hen  of  the  review  previously 
afforded.  Although  there  was  no  appeal 
from  the  Judgment  In  this  case  within  the 
time  allowed  by  law,  there  was  Initiated  In 
due  time  and  pending  until  after  the  change 
in  the  law  a  proceeding  on  motion  for  a  new 
trlaL  By  falling  to  appeal  from  the  Judg- 
ment and  relying  entirely  on  the  proceeding 
on  motion  for  new  trial  the  appellants  waiv- 
ed all  right  to  attack  the  Judgment  on  any 
other  ground  than  such  as  was  afforded  by 
their  new  trial  proceeding,  and  the  Judgment 
bad  become  final  and  immune  from  attack 
except  in  such  respects  as  it  might  be  af- 
fected by  the  determinatl<m  of  the  new 
trial  proceeding.  With  the  change  in  the  law 
the  Legislature  took  away  all  right  of  ap- 
peal from  the  order  that  might  be  made  in 
such  new  trial  proceeding,  but  in  taking 
away  that  right  we  think,  in  view  of  the  stat- 
ute, that  it  was  the  intention  to  give  the 
party  substantially  the  same  review  on  ap- 
peal that  he  would  have  had  on  the  appeal 
from  the  order.  It  did  this  by  giving  in  such 
a  case  a  right  of  appeal  from  the  Judgment 
within  the  spedfled  time  after  the  order  on 
the  new  trial  proceedings.  It  was  given  as 
we  have  heretofore  expressly  held  for  Uie 
purpose  of  allowing  the  action  of  the  court 
on  the  motion  for  new  trial  to  be  reviewed 
on  an  appeal  from  the  Judgment.  It  was 
simply  a  change  in  the  method  of  review.  It 
follows  that  the  appeal  from  the  Judgment 
was  taken  within  the  time  allowed  by  law. 

The  appeal  from  the  order  denying  a  new 
trial  is  dismissed.  As  to  the  appeal  frcnn 
the  Judgment,  the  motion  to  dismiss  is  de- 
nied. 

We  concur:  WILBUR,  X;  MELVIN,  J.r 
RICHARDS,  Judge  pro  tem.;  VICTOR  B. 
SHAW,  Judge  pro  tem. 


<m  Cal.  777) 

BENSON  V.   SOUTHERN  PAC,   CO.   et  al. 
(S.  F.  7299.) 

(Supreme  Court  of  California.    March  20,  1918. 
Rehearing  Denied  April  16,  191&) 

1.  Railroads  <g=»392  —  Action  fob  Injubies 
—  Grounds  of  Liabiutt  —  "Joint  Tobt- 
Feasobs." 
If   the    train    of  defendant   company    was, 
without  its  express  direction,  oj;>erated  by  de- 
fendant motorneer  at  an  excessive  speed,  in  a 
crowded  thoroughfare,  the  employer  would   be 
liahle  only  uuder  the  rule  of  respondeat  supe- 
rior;  defendants  being  in  no  sense  "joint  tort- 
feasors." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Joint 
Tort-Foasora.] 


2.  Raiiaoads  4=3266— Joint  Tobt-Feasobb— 

LlABIXITY. 

If  the  negligent  speed  of  the  train  was 
maintained  by  the  express  direction  of  defend- 
ant employer,  it  would  be  negligent,  and  its 
negligence  would  concur  with  that  of  defendant 
motorneer  who  obeyed  the  instruction,  and  the 
right  to  recover  against  defendants,  would  be 
joint. 

3.  Appbai.  and  Ekbob  4=>1070(1)— Failcbs 
TO  Find  against  Joint  Tobt-Feasobs— 
Pbbjudiciai.  Errob. 

In  a  suit  for  damages  for  death  of  a  child 
caused  by  defendant  company's  train  operated 
by  defendant  motorneer,  if  the  verdict  was  baa- 
ed on  the  fact  that  the  responsibility  of  de- 
fendants was  joint,  defendant  company  would 
not  be  prejudiced  by  failure  of  the  jury  to  find 
against  defendant  motorneer;  a  verdict  in  fa- 
vor of  one  of  two  Joint  defendants  not  being  a 
verdict  in  favor  of  the  other. 

4.  Appeal  and  Ebbob  <S=3930(4)— Vebdict— 
Intendments  in  Favob  or. 

All  intendments  being  in  fiivor  of  the 
verdict,  it  must  be  assumed  on  appeal  that  the 
jury  based  the  same  on  a  finding  of  joint  lia- 
bility, unless  there  is  something  in  the  record 
which  prevents  that  conclusion;  the  verdict  be- 
ing against  defendant  employer  and  no  refer- 
ence made  therein  to  its  servant  and  codefend- 
ant 

5.  Tbial  €=s>328— Verdict— Joint  Liabiutt 
OF  Masteb  and  Sebvant. 

If  the  jury  determined  that  defendant  eni- 
ploy6  was  negligent  in  operating  a  train  at  an 
excessive  speed  in  obedience  to  the  orders  of 
defendant  master,  then  under  the  instruction 
that  the  jury  could  not  find  for  plaintiff  against 
the  employer,  unless  they  found  that  the  em- 
ployi  was  negligent,  the  verdict  can  stand,  al- 
thongh  there  was  a  failure  to  find  a  verdict 
against  the  employ^. 

6.  Trial  €=»428— Vebdiot— Codefkndantb— 
Failubb  to  Object— Waiver. 

Where  the  attention  of  the  court  was  not 
called  to  the  jury's  failure  to  bring  in  a  ver- 
dict for  or  against  defendant  employ^,  at  the 
time  when  verdict  against  defendant  employer 
was  returned,  defendants  waived  the  error,  if 
any. 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  W.  H.  Waste,  Judge. 

Action  by  Susie  Benson  against  the  South- 
ern Pacific  Company  and  another.  EVom  a 
Judgment  for  plaintiff  and  from  an  order 
denying  motion  for  new  trial,  defendants  ap- 
peal.   Affirmed. 

A.  A.  Moore  and  Stanley  Moore,  both  of  San 
Francisco,  for  appellants.  R.  L.  Leatherwood. 
of  Daly  City,  and  Aitken  &  Aitken,  of  San 
Francisco,  for  rcapondrait 


WILBUR,  J.  This  is  an  appeal  from  Judg- 
ment and  motion  denying  a  new  trlaL 
Plaintiff  sued  the  defendant  company  and  Its 
motorneer  to  recover  damages  for  the  death 
of  her  Infant  child,  caused  by  a  train  of  the 
defendant  company,  operated  by  the  defend- 
ant motorneer.  The  verdict  in  the  case  was 
against  the  defendant  Southern  Pacific  Com- 
pany, and  no  reference  was  made  therein  to 
the  other  defendant,  the  motorneer.  The  de- 
fendants appeal,  and  it  Is  claimed  that  the 
Judgment  and  Order  must  be  reversed  because 
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of  the  failure  to  find  apon  the  Issue  of  IlablU' 
ty  of  the  defendant  motomeer. 

[1-4]  It  has  been  held  In  this  state  that  a 
verdict  of  the  Jury  In  faror  of  one  of  two  de- 
fendants Is  not  a  verdict  In  fiivor  of  the  oth- 
er defendant  (Rankin  v.  Central  Pacific,  73 
Cal.  93,  16  Pac.  57;  Benjamin  v.  Stewart,  61 
Gal.  6(^),  but  as  to  him  Is  merely  a  failure 
of  the  Jury  to  find  upon  the  issues.  Appel- 
lants' claim  of  error  is  based  upon  the  conten 
tlon  that  the  only  liability  alleged  in  the  com- 
plaint or  shown  on  the  trial  on  the  part  of  the 
defendant  company  is  the  liability  for  the 
negligence  of  its  motomeer  upon  the  rule 
of  respondeat  superior,  and  that  If  the  Jury 
were  unable  to  agree  that  the  motomeer  was 
guilty  of  negligence,  it  could  not  properly 
hold  his  employer  liable.  The  defendant  com- 
pany bases  its  claim  that  the  error  was  preju- 
dicial, in  pert,  upon  the  doctrine  that  where 
it  is  held  responsible  for  the  negligence  of  ita 
employe  It  has  an  action  over  against  the 
employ^  to  Indemnify  itself  for  such  loss,  and 
Is  therefore  Interested  in  the  determination 
of  that  question.  As  Is  ,weU  stated  in  appel- 
lants' brief: 

"The  initial  premise  to  be  established  by  the 
appellant  is  that  the  two  defendants  herein 
■ued  are  not  Joint  tort-feasors  in  the  generally 
accepted  sense.  Where  the  liability  of  one  de- 
fendant is  occasioned  solely  by  the  operation  of 
law,  and  where  this  defendant  is  not  an  active 
participant  in  the  actionable  negligence  alleged 
in  the  complaint,  but  is  held  under  the  doctrine 
of  respondeat  superior  for  the  acts  of  its  serv- 
ants, such  defendant  are  in  no  sense  joint 
tort-feasors." 

The  complaint  tn  this  case  Is  obviously 
framed  In  part  np<»i  the  n^ilgence  of  the  de- 
fendant employe,  and  the  responsibility  of 
the  employer  therefor.  It  is,  however,  alleged 
In  the  complaint  that  the  defendants  were 
negligent  In  operating  the  train  at  an  exces- 
sive speed  in  a  crowded  thoroughfare.  In  so 
far  as  this  was  done  without  express  direc- 
tion of  the  employer  It  would  be  liable  there- 
for only  on  the  rule  of  respondeat  superior. 
If,  however,  the  negligent  speed  was  main- 
tained by  the  express  direction  of  the  employ- 
er, the  latter  would,  on  that  account,  be  neg- 
ligent, and  its  negligence  would  concur  with 
that  of  the  employe  who  obeyed  the  instruc- 
tion by  operating  at  such  negligent  speed  and 
the  right  to  recover  against  them  would  be 
Joint  In  Chesapeake  &  Ohio  B.  K.  Co.  v. 
Dixon,  17»  U.  S.  131,  139,  21  Sup.  Ct.  67,  71 
(45  L.  Ed.  121),  the  court,  in  passing  upon  a 
somewhat  similar  question,  said: 

"The  negligence  may  have  consisted  in  that 
the  train  was  run  at  too  great  speed,  and  in 
that  proper  signals  of  its  approacli  were  not 
given;  and,  if  the  speed  was  permitted  by  the 
company's  rules,  or  not  forbidden,  though  dan- 
gerous, the  negligence  in  that  particular  and 
in  the  omission  of  signals  would  be  concurrent." 

In  the  f-a.se  of  Bradley  v.  Rosenthal,  154 
Cal.  420,  97  Pac.  875,  129  Am.  St.  Rep.  171, 
Where  the  verdict  was  In  favor  of  the  em- 
ploye and  against  the  employer,  the  Judgment 


I  was  reversed,  but  the  opinion  makes  It  clear 
that  the  court  was  dealing'  with  an  act  of  an 
agent  "which  the  principal  did  not  direct 
and  In  which  he  did  not  participate,  where, 
thus,  his  responsibility  is  simply  the  responsi- 
bility cast  upon  him  by  law  by  reason  of  his 
relationship  to  his  agent,"  and  dtes  with  ap- 
proval the  statement  in  Cooley  on  Torts  (3'd 
Ed.)  -rci.  1,  p.  265,  In  which  the  distinction 
between  negligent  acts  of  the  servant  done 
by  direction  of  the  principal,  and  on  his  own 
Initiative,  is  clearly  pointed  out  In  the  In- 
stant case  evidence  was  Introduced  on  the 
trial  tending  to  prove  that  the  train  was  be- 
ing operated  on  schedule  time  and  at  a  rate 
of  speed  predetermined  by  the  defendant  cor- 
poration. If  the  verdict  was  based  vpoa.  that 
view  of  the  case,  the.  responsibility  of  the 
parties  defendant  being  Joint  the  defendant 
company  would  not  be  prejudiced  by  the  fail- 
ure to  find  against  its  codefendant.  All  In- 
tendments being  In  favor  of  the  verdict  It 
must  be  considered  that  the  Jury  based  the 
same  upon  a  finding  of  Joint  liability,  unless 
there  Is  something  in  the  record  t^hlcb  pre- 
vents that  conclusion. 

[S]  Appellants  point  out  that  instructions 
were  given  by  the  court  to  the  effect  that  the 
Jury  could  not  find  in  favor  of  the  plaintiff 
and  against  the  railroad  company  unless  they 
found  that  the  defendant  employe  was  guilty 
of  negligence.  If,  however,  the  Jury  deter- 
mined that  the  defendant  employe  was  guilty 
of  negligence  in  operating  the  train  at  an  ex- 
cessive speed.  In  obedience  to  the  orders  of 
the  defendant  company,  then,  under  the  in- 
structions, the  verdict  can  stand,  although 
there  was  a  failure  to  find  a  verdict  against 
the  defendant  employe. 

[I]  Respondent  claims  that  If  the  defend- 
ants desired  to  take  advantage  of  the  Jury's 
failure  to  bring  in  a  verdict  for  or  against 
the  defendant  employe,  the  attention  of  the 
court  should  have  been  called  to  the  matter 
at  the  time  whoi  the  verdict  was  returned, 
in  order  that  it  might  have  been  corrected 
before  the  Jury  was  discharged.  The  Code 
expressly  provides  for  the  sending  out  of 
the  Jury  where  the  verdict  announced  falls  to 
determine  the  issue  submitted.  In  the  case 
of  Van  Damme  v.  McGllvray  Stone  Co.,  22 
Cal.  App.  191,  133  Ptec.  995,  the  Jury  brought 
in  a  general  verdict  against  the  defendant 
but  "the  Jury  declined  to  answer"  the  quea* 
tlon  specially  submitted  as  to  whether  or  not 
the  employes,  for  whose  negligence  the  plain- 
tiff sought  to  hold  the  defendant,  were  negli- 
gent. It  was  held  that  the  error  was  waived 
by  a  failure  to  request  that  the  Jury  be  direct- 
ed to  find  on  that  Issue.  For  the  same  reason 
it  must  be  held  that  the  defendants  waived 
the  error,  if  any,  committed  here. 

Judgment  and  ordered  affirmed. 

We  concur:  MELVIN,  J.;  VICTOR  B. 
SHAW,  Judge  pro  tem. 
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(177  Cal.  7*t) 

Ex  parte  BALEIGH.     (Cr.   2116.) 
(Sapr^me  Court  of  Gallfomia.    March  19,  191& 

Rehearing  Denied  April  16,  1918.) 
Statdtes  «=>81— Special  Lkqislation— Ex- 
BicPTioNB — Real  Estate  Bbokebs. 
Act  June  1,  1917  (bt  1917,  p.  1579),  defin- 
ing and  providing  for  regulation  and  licensing 
of  real  estate  brokers,  by  reason  of  the  exemp- 
tion therefrom  of  persons  who  have  secured 
from  the  insurance  commissioner  or  the  bureau 
of  building  and  loan  supervision  a  certificate  or 
license  to  do  business,  amounting  to  substantial 
discrimination,  with  no  reasonable  basis  for 
the  classification,  ia  invalid  as  special  legisla- 
tion. 

In  Bank.  Original  application  by  L.  A. 
Raleigh  for  writ  of  habeas  corpus.  Writ 
upheld,  and  petitioner  discharged. 

Fred  W.  Fry  and  O.  R  Wood,  both  of 
Oakland,  for  petitioner.  W.  H.  L.  Hynes,  of 
Oakland,  and  U.  S.  Webb,  of  San  Francisco, 
for  respondent. 

RICHARDS,  Judge  pro  tern.  This  Is  an 
application  for  a  writ  of  habeas  corpus 
wherein  the  petitioner  seeks  to  test  the  ra- 
lidity  of  the  act  of  the  Legislature  approved 
June  1,  1917  (St  1917,  p.  1579),  entitled  "An 
act  to  define  real  estate  brokers,  agents, 
salesmen,  solicitors;  to  provide  for  the  reg- 
ulation, supervision  and  licensing  thereof;  to 
create  the  office  of  real  estate  commissioner 
and  make  an  appropriation  therefor."  The 
act  In  question  makes  it  unlawful  for  any 
person,  copartnership,  or  corporation  to  en- 
gage In  the  business  or  act  In  the  capacity 
of  a  real  estate  broker  or  real  estate  sales- 
man within  this  state  without  first  obtain- 
ing a  license  therefor.  It  proceeds  to  define 
who  are  to  be  considered  such  brokers  or 
salesmen  within  the  meaning  of  the  act. 
These  definitions  are  followed  by  the  provi- 
so that  the  act  shall  not  apply  to  certain 
designated  classes  of  persons,  copartner- 
ships, or  corporations  performing  any  of  the 
acts  enumerated  In  the  aforesaid  definitions 
of  brokers  or  salesmen.  The  act  proceeds  to 
create  a  state  real  estate  commissioner's  de- 
partment, the  chief  (rfBcer  of  which  shall  be 
a  commissioner  appointed  by  the  Oovernor, 
who  shall  hold  office  at  his  pleasure,  with 
his  office  at  Sacramento,  with  an  aqnual 
salary  of  $5,000,  payable  out  of  the  state 
treasury,  with  power  to  appoint  such  clerks 
and  deputies  as  may  be  necessary  for  the 
proper  discharge  of  the  duties  of  his  office, 
and  with  an  annual  allowance  from  the 
state  treasury  of  a  sum  not  to  exceed  $50,- 
000  a  year  for  the  expenses  of  the  depart- 
ment. All  persons,  copartnerships,  or  cor- 
porations other  than  those  exempted  from 
the  requirements  of  the  act,  seeking  to  do 
business  in  this  state  as  real  estate  brokers 
or  salesmen,  are  required  to  first  obtain  a 
license  from  the  real  estate  commissioner  so 
to  do,  by  making  an  application  therefor  In 
the  manner  and  with  the  credentials  speci- 


fied in  the  act,  and  by  the  giving  by  real  es- 
tate brokers  of  a  bond  payable  to  the  people 
of  the  state  of  California,  with  sufficient 
surety  or  sureties,  to  be  approved  by  the 
commissioner,  in  the  sum  ot,  $1,000,  condi- 
tioned for  the  faithful  performance  by  audi 
brokers  of  their  duties  as  defined  in  the  act 
An  anpual  license  fee  of  $10  is  also  requir- 
ed of  brokers,  and  of  $2  from  salesmen  and 
solicitors.  The  commissioner  is  given  pow- 
er to  temporarily  suspend  or  permanently 
revoke  these  licenses  after  hearing  upon 
charges  presented  against  the  holders  there- 
of for  any  violation  of  their  duties  as  defin- 
ed in  the  act;  and  from  the  decision  of  the 
commissioner  in  respect  to  these  matters  a 
method  of  appeal  is  sought  to  be  provided 
to  the  superior  court.  Real  estate  brokers 
are  also  required  to  have  and  maintain  of- 
fices for  the  transaction  of  business. 

The  first  assault  which  the  petitioner 
makes  upon  the  validity  of  this  act  relates 
to  the  exemptions  of  certain  classes  of  per- 
sons, copartnerships,  and  corporations  from 
its  terms,  which,  according  to  the  conten- 
tion of  the  petitioner,  are  based  upon  no 
proper  distinctions  or  classifications,  and 
which  therefore  take  away  from  the  act  its 
necessary  quality  as  a  general  law.  The 
provisions  of  the  act  thus  assailed  read  as 
follows : 

"The  provisions  of  this  act  shall  not  apply  to 
any  person,  copartnership  or  corporation  who 
shall  perform  any  of  the  acts  aforesaid  with 
reference  to  the  buying,  selling  or  exchanging 
of  property  owned  by  such  pereonj  copartner- 
ship or  corporation,  or  renting,  collecting 
rents,  or  negotiating  a  loan  on  such  property; 
nor  shall  the.  provisions  of  this  act  apply  to 
salaried  employes  other  than  salesmen  or  so- 
licitors of  a  licensed  real  estate  broker:  And 
provided,  further,  that  the  provisionB  of  this 
act  shall  not  apply  to  persons  holding  a  duly 
executed  power  of  attorney  from  the  owner  for 
the  sale  of  real  ei'tate,  nor  shall  this  act  be 
construed  to  interfere  in  any  way  with  serv- 
ices rendered  by  an  attorney-at-law,  nor  shall  it 
be  held  to  include  a  receiver,  trustee  in  bank- 
ruptcy, or  any  person  selling  real  estate  under 
order  of  any  court,  nor  to  a  trustee  selling  un- 
der a  deed  of  trust,  nor  apply  to  any  corpora- 
tions, associations,  copartnerships,  companies, 
firms  and  individuals  now  or  hereafter  subject 
to  the  jurisdiction  or  authority  of  the  railixttd 
commission,  nor  to  corporations  now  or  here- 
after organized  under  the  laws  of  this  state 
for  the  purpose  of  conducting  the  business  of 
banking  within  this  state,  nor  to  corporations, 
associations,  copartnerships,  companies,  firms 
and  individuals  after  they  haVe  secured  from 
the  insurance  commissioner  or  the  bureau  of 
building  and  loan  supervision  a  certiScate  of 
authority  or  license  to  do  business  within  this 
state,  nor  to  corporations,  associations,  copart- 
nerships or  companies,  subject  to  federal  regu- 
lation or  not  organized  for  profit,  nor  to  mutual 
water  companies  and   irrigation  districts." 

It  is  conceded  by  the  petitioner  .that  some 
of  the  foregoing  exemptions  from  the  opera- 
tion of  the  act  are  based  upon  easily  discern- 
ed distinctions  and  pr<H)er  classiQcatlons,  as 
for  instance,  that  of  persons,  copartnerships, 
or  corporations  buying,  selling,  exchanging. 
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enting,  and  negotiating  loans  npon  their  own 
Toperty,  also  that  of  receivers  or  trustees 
a  bankruptcy,  or  other  persons  selling  real 
state  under  orders  of  court;  but  as  to  cer- 
aln  other  classes  of  those  exempted  from  Its 
ernis,  the  petitioner  Insists  that  the  absence 
f  any  real  basis  for  classification  la  so  clear, 
nd  the  want  of  an  equal  distribution  of  the 
urdens  Imposed  by  the  act  so  obvious  and 
i^lde-spread  In  its  application,  as  to  render 
tie  statute  void.  The  clnuse  in  the  foregoing 
rovlslon  of  the  act  which  appears  to  be  moat 
bnoxlous  to  this  criticism  Is  that  which  pro- 
ides  for  the  exemption  from  its  terms  of 
corporations,  associations,  copartnerships, 
ompanies,  firms  and  individuals,  after  they 
.ave-secured  from  the  insurance  comml88l<»t- 
r  or  the  bureau  of  building  and  loan  super- 
laion  a  certificate  of  authority  or  license  to 
o  business  within  this  state."  The  very  gen- 
ral  terms  in  which  this  exemption  is  phrased 
Ive  it  application  to  everybody,  whether  cor- 
oration,  association,  firm,  or  individual,  who 
lOlds  from  the  Insurance  commissioner  of  the 
tate  a  license  to  engage  in  any  form  or  kind 
f  insurance  business,  whether  as  insurance 
ompanies  Issuing  policies  of  Insurance  of 
ny  kind,  or  Insurance  agents  of  such  com- 
anies  doing  an  insurance  business  as  such, 
r  as  insurance  brokers  soliciting  and  placing 
nslness  with  such  agents  or  companies.  It 
3  therefore  broad  enough  In  Its  terms  to  pro- 
ide  that  whoever  holds  in  any  of  these  ca- 
>acltie8  any  form  of  license  from  the  insur- 
nce  commissioner  is,  by  virtue  of  the  holding 
f  such  license,  exempted  from  the  provisions 
<t  the  act  under  review  when  engaged  in  the 
lerformance  of  any  of  the  acts  relating  to  the 
>uylng,  selling,  exchanging,  leasing,  or  Incum- 
«rlng  of  real  estate,  for  the  doing  of  which 
dentlcal  acts  real  estate  brokers  and  sales- 
nen  not  being  also  the  holders  of  licenses  as 
Qsurance  companies,  brokers,  or  agents,  must 
e  licensed  under  and  must  conform  to  the 
irovisions  of  this  act  When  the  laws  relat- 
Qg  to  the  procurement  of  licenses  of  inaur- 
nce  companies,  agents,  or  brokers  are  con- 
ulted  it  is  found  that  their  requirements  for 
he  obtaining  of  licenses  from  the  Insurance 
ommissioner  are  much  more  simple  and  far 
ess  burdensome  than  those  which,  by  the 
erms  of  the  act  in  question,  are  imposed  up- 
n  real  estate  brokers  and  salesmen.  Bad 
hese  burdens  been  equal  or  in  any  degree 
qulvalent,  had  the  safeguards  cast  about 
he  business  of  Insurance  agents  or  brokers 
o  Insure  honesty  of  character  and  fair  deal- 
ng  In  business  been  the  same  as  or  similar  to 
hose  which  this  act  requires  of  real  estate 
irokers  or  salesmen,  it  might  well  be  argued 
hat  the  possession  by  a  corporation,  firm,  or 
Qdlvidual  of  a  license  to  engage  in  any  form 
>r  department  of  the  insurance  business 
vould  suffice  as  an  acceptable  substitute  for 
hA  license,  bond,  recommendations,  and  other 
afcguards  provided  for  in  the  real  estate 
igent's  act. 


But  sudh  is  not  the  ease.  Tfa«  Statutes  of 
1917,  either  In  the  form  of  amendments  to 
!  sections  506  and  633  of  the  Political  Code  (St 
1917,  pp.  147, 1617),  or  in  the  form  of  the  ad- 
dition of  secUon  633a  (St  1017,  p.  1615)  to 
said  Code,  embrace  the  requirements  for  ob- 
taining from  the  insurance  commissioner  cer- 
tificates of  authority  or  licenses  to  do  the 
business  of  insurance  companies,  agents, 
brokers,  or  solicitors  within  this  state.  Sec- 
tion 633  of  said  Code,  as  amended,  and  sec- 
tion 633a  thereof,  as  newly  enacted,  have  spe- 
dal  reference  to  insurance  brokers  and 
agents,  and  to  the  licenses  to  be  obtained  by 
each.  In  neither  of  said  provisions  is  there 
to  be  found  any  requirement  that  the  person 
seeking  such  license  must  produce  recommen- 
dations of  other  persons  as  to  his  character 
or  fitness  in  point  of  moral  qualification  for 
the  business  he  desires  to  engage  in ;  nor  19 
there  any  requirement  as  to  the  giving  of 
bonds  in  any  amount  to  insure  his  fidelity 
therein — both  of  which  requirements  are 
made  of  real  estate  brokers  seeking  licenses 
under  the  act  herein  assailed.  Neither  are 
insurance  brokers  or  agents  required  to  main- 
tain offices  for  the  transaction  of  business,  as 
are  real  estate  brokers  under  this  act  In  oth- 
er important  particulars  the  burdens  cast 
upon  these  respective  classes  of  persons  are 
unequal,  the  inequality  resting  most  onerous- 
ly upon  those  not  being  insurance  brokers  or 
agents,  who  seek  to  engage  in  the  business 
of  real  estate  brokers  or  salesmen.  We  can 
discover  no  reason,  and  we  are  given  none 
by  those  attempting  to  uphold  this  act,  for 
this  obvious  discrimination,  nor  for  the  ex- 
emption of  insurance  brokers  and  agents  en- 
gaging in  the  real  estate  business,  from  the 
pravisloDs  of  the  act  under  review.  It  is  a 
matter  of  common  knowledge  that  the  busi- 
ness of  insurance  broker  or  agent,  and  the 
business  of  real  estate  broker  or  agent,  are 
combined  and  conducted  by  the  same  person, 
firm,  or  corporation,  quite  generally,  and 
hence  that  the  aforesaid  exemption  of  such 
persons,  firms,  or  corporations,  so  combining 
these  two  forms  of  business,  from  the  provi- 
sions of  this  act  would  have  such  a  wide- 
spread elTect  as  to  not  only  render  the  act 
obnoxious  to  the  claim  that  it  was  not  a  gm- 
eral  law,  but  also  to  create  a  discriminatlctn 
so  sweeping  In  its  scope  and  effect  as  to  com- 
pel the  conclusion  that  the  act  would  not 
have  secured  its  passage  by  the  Legislature, 
save  for  the  inclusion  In  it  of  this  exemption ; 
and  hence,  of  necessity,  that  if  such  exemp- 
tion is  invalid  the  entire  act  must  fall.  We 
can  perceive  no  escape  from  these  conclu- 
sions. The  foregoing  reasoning  and  conclu- 
sions also  apply  to  persons,  firms,  or  corpora- 
tions holding  certificates  of  authority  or  li- 
censes from  the  bureau  of  building  and  loan 
supervision,  in  so  far  as  this  act  purports  to 
exempt  such  persons,  firms,  or  corporations 
from  these  provisions  in  case  they  or  any  of 
them  engaged  In  the  business  of  dealing  in 
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real  estate  In  the  capacity  of  brokers  or  sales- 
men, as  defined  In  this  act.  The  law  Is  well 
settled  that  a  statute  which  contains  exemp- 
tions amountlnK  to  substantial  discrimina- 
tions between  those  attempted  to  be  (flasalfled, 
where  no  reasonable  basis  for  the  classiflca- 
tl(m  exists,  is  Tlolative  of  the  provisions  of 
the  OonstitnUon  requiring  the  passage  of 
general  laws  and  forbidding  special  legisla- 
tion in  all  cases  where  general  laws  can  be 
made  applicable.  Pasadena  v.  Stlmson,  91 
Cal.  238,  27  Pac.  604;  Bx  parte  Bohen,  115 
Cal.  372,  47  Pac.  65,  36  L.  B.  A.  618;  Bauer  y. 
WilUams,  118  Cal.  407,  60  Pac.  691;  Ex  parte 
'Sohncke,  148  Cal.  262,  82  Pac.  956,  2  L.  B.  A. 
(N.  S.)  813, 113  Am.  St  Bep.  286,  7  Ann.  Gas. 
476. 

The  petitioner  herein  assails  certain  other 
of  the  exemptions  foand  in  the  provisions  of 
this  act  above  set  forth.  But  one  of  these 
requires  brief  notice,  namely,  the  clause  re- 
lating to  the  exemption  of  attorneys  at  law. 
The  language  of  the  clause  In  question  is' as 
follows:  "Nor  shall  this  act  be  construed 
to  interfere  in  any  way  with  the  services  ren- 
dered by  an  attorney  at  law."  In  view  of  the 
fact  that  this  clause  occurs  in  the  midst  of  a 
provision  having  relation  to  the  exemption  of 
persons  performing  the  several  acts  of  deal- 
ing in'or  with  real  estate,  for  which  real  es- 
tate brokers  or  salesmen,  not  being  attorneys 
at  law,  must  procure  licenses,  its  purpose  is, 
to  say  the  least  of  it,  obscure;  and  since  the 
act  Itself  is  penal  in  its  requirements  that  all 
persons  not  in  th^  exempted  classes  who  un- 
dertake to  engage  in  the  real  estate  business 
as  brokers  and  salesmen  shall  possess  licens- 
es, and  in  its  penalties  to  be  imposed  upon 
those  not  having  licenses  so  to  do,  it  might 
plausibly  be  argued  that  attorneys  at  law 
conducting  transactions  in  relation  to  real  es- 
tate in  the  capacity  of  salesmen,  brokers, 
agents,  or  mortgagees  or  rent  collectors,  are 
by  virtue  of  the  above-quoted  clause  exempt- 
ed from  the  provisions  of  the  act.  We  do 
not,  however,  deem  it  necessary  to  finally 
pass  upon  this  question.  In  view  of  what  has 
been  said  of  the  clearer  invalidity  of  the  act 
upon  the  former  ground;  nor  do  we  deem  it 
necessary  to  discuss  the  other  exemptions  in 
the  act  which  the  petitioner  herein  assails, 
nor  in  fact  to  consider  the  other  points  of  at- 
tack made  by  him  upon  the  constitutionality 
of  the  act  If  it  is  not  in  its  present  form 
a  general  law,  then  the  question  as  to  wheth- 
er or  not  a  general  law  dealing  with  the  same 
subject-matter  would  be  a  valid  exercise  of 
legislative  power  \a  not  at  present  before  this 
court. 

It  is  ordered  that  the  writ  be  upheld,  and 
the  petitioner  discharged. 

We  concur:  ANGELLOTTI,  0.  J.; 
SliOSS,  J.;  WILBUR,  J.;  MELVIN,  J. ;  VIC- 
TOR E.  SHAW,  Judge  pro  tem. 


0.7!  CaL  App.  78) 
FBINIBB  ▼.  O.  J.  KTJBACH  CO. 
(L.  A.  4064.) 

(Supreme  Court  of  California.     Marcb  18, 
191&) 

1.  Masteb  and  Sebvant  ^=>298(10)  —  Injd- 

BIES    TO    SeBVART— CONSTBOCTINO     BDILD- 
INOB— MAIHTAININO     FLOOBS  —  PI.XADIHO  — 

SuFnOIBRCT. 

Complaint  alleging  that  plaintiff  was  remov- 
ing t>eamB  and  lumber  from  third  floor  of  a 
buildm^  under  construction,  that  he  stepped  ap- 
on  an  unperfect  plank  and  fell  to  the  floor  be- 
low, and  that  the  accident  was  caused  by  the 
gross  negligence  of  defendant  in  failing  to  pro- 
vide a  safe  place  to  work,  sufficiently  calls  de- 
fendant's attention  to  the  question  of  the  suffi- 
ciency of  the  floor  under  St.  1911,  p.  1112,  re- 
quiring temporary  floors  in  buildings  under  con- 
struction. 

2.  Masteb  and  Sebvant  «=9293(6)— Injubies 
TO  Sebvant — Conbtbucting  Buii.Dnias  — 

MaINTAININQ      FLOOBS   —   QUXSnOHS      FOB 

JUBX. 
Under  such  complaint  and  evidence  that  the 
plank  which  broke  was  10  inches  wide,  that 
the  planka  were  10  inches  apart,  and  that  when 
the  plank  broke  plaintiff  fell  through  a  3-foot 
opening,  and  that  work  was  being  done  on  the 
floor  above  the  one  on  which  plaintiff  was  work- 
ing, it  was  the  duty  of  the  court  to  instruct 
the  jury  as  to  the  terms  and  effect  of  St  1911, 
p.  1112,  requiring  temporary  floors  in  buildings 
under  construction. 

3.  Masteb  and  Sebvant  €=3296(3)— Injttbiks 

TO     Sebvant— INBTBDCTIONB—CONTEIBOTOBT 

Neolioknce. 
Where  the  servant's  complaint  charged  vio- 
lation of  St.  1911,  p.  1112,  requiring  temporary 
floors  in  buildings  under  construction,  instruc- 
tion on  contributory  negligence  was  properly  re- 
fused in  view  of  St.  1911,  p.  796,  creating  the 
conclusive  presumption  that  the  empIoy6  was 
not  guilty  of  contributory  negligence  if  viola- 
tion of  statute  contributed  to  the  injury. 

4.  Appeal  and  Ebbob  $5»1051(2)— Habhlbss 
Ebbob. 

Admission  of  opinion  testimony  showing  that 
the  platform  on  which  servant  was  working  was 
not  strong  enough  to  carry  weight  of  lumber 
piled  thereon,  if  error,  was  not  prejudicial  to 
master  in  view  of  the  uncontested  fact  tliat  the 
floor  was  sagging. 

5.  Masteb  and  Sebvant  «=s>2&4(4>— Injttbieb 
TO  Sebvant  —  CoNSTBucTiNQ  Buiuhngs  — 
Maintaining  Floobs— Evidence— Admis- 
sibilitt. 

In  servant's  action  for  injuries  when  a  plank 
broke  and  he  fell  to  the  floor  below,  it  was  not 
error  to  admit  evidence  that  no  floor  was  main- 
tained, as  required  by  St.  1911,  p.  1112,  though 
not  alleged,  since  such  violation  contributed  to 
the  injury,  because  plaintiff  could  not  have  fail- 
en,  though  a  plank  broke^  had  the  floor  been 
tight 

6.  Masteb  and  Sebvant  <e=3ll5(3)— Injubies 
TO  Servant— Constbuction  of  Buildinus 
—  Maintaining  Floobs  —  Statutes  —  Con- 
stbuction. 

St  1911,  p.  1112,  providing  that  any  build- 
ing more  than  two  stories  hizh  in  the  course 
of  construction  shall  have  the  joints,  beams, 
or  girders  of  each  and  every  floor  below  the 
floor  or  level  where  any  work  ia  being  done, 
or  about  to  be  done,  covered  by  flooring  laid 
close  together,  or  with  other  smtable  material 
to  protect  workmen  engaged  in  such  building 
from  falling  through  joists  or  girders,  clearly 
contemplates  that  when  in  construction  of  a 
building  a  floor  levd  has  been  reached,  and  the 
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Joists  and  beams  installed  npon  which  a  floor 
la  to  be  laid,  they  shall  be  "covered  with  floor- 
ing laid  close  together,"  before  a  continnaiice  of 
work  above  the  level  of  such  floor. 

7.  STATOims  «=»190— CoNaTRTJonow. 

When  intent  is  given  expression  in  plain 
and  unambiguoas  language,  courts  cannot  add 
to  or  subtract  from  the  act,  onless  in  order  to 
obviate  impracticable  or  absurd  results. 

In  Bank.  Appeal  from  Superior  Court,  Loa 
Angeles  County;  Frederick  W.  Honser, 
Judge. 

Action  by  Oliver  P.  Frlnler  against  the  C. 
J.  Kubach  Company.  Judgment  for  plaintiff, 
and  defendant  appealed,  and  the  Judgment 
was  affirmed  in  department,  and  hearing  in 
bank  was  granted.    Affirmed. 

Haas  &  Dunnlgan,  of  Los  Angeles,  for  ap- 
pellant liCO  V.  Toungwortb,  of  Los  Angeles, 
for  respondent. 


VICTOR  E.  SHAW,  Judge  pro  tem.  Ap- 
pelant, claiming  that  In  the  opinion  of  the 
department  filed  herein  the  court  had  er- 
roneously held  the  statute  found  at  page 
1112  of  the  Statutes  of  1911  applicable  to  the 
facts  of  the  case,  and  that  by  reason  thereof 
the  court  properly  instructed  the  Jury,  as 
provided  in  the  Roseberry  Act,  that  if  they 
found  that  defendant's  violation  of  said  act 
of  1911  contributed  to  plalntifTa  Injury,  bis 
contributory  negligence  was  not  a  ground  of 
defense,  filed  Its  petition  for  a  bearing  In 
bank.  The  application  was  granted,  and  up- 
on further  consideration  given  the  claim  of 
appellant  we  are  satisfied  with  the  decision 
made  in  department 

The  opinion  follows: 

"This  is  an  action  brought  by  an  employ^  to 
recover  for  injuries  received  September  SO,  1913, 
in  the  course  of  his  employment,  by  falling 
through  the  third  floor  and  onto  the  second  floor 
of  a  building  under  construction  by  his  em- 
ployer. It  is  required  by  statute  (Stats.  1911, 
p.  1112)  that,  'Any  building  more  than  two 
stories  nigh  in  the  course  of  construction  shall 
have  the  joists,  beams  or  girders  of  each  and 
every  floor  below  the  floor  or  level  where  any 
work  is  being  done,  or  about  to  be  done,  cov- 
ered by  flooring  laid  close  together,  or  with 
other  suitable  material  to  protect  workmen  en- 
gaged in  such  building  from  falling  through 
Joists  or  girders,'  etc.  'Such  flooring  shall  not 
be  removed  until  the  same  is  replaced  by  the 
permanent  flooring  in  such  building.'  This  re- 
quires all  floors  below  any  floor  under  construc- 
tion to  be  so  covered.  The  main  question  in  the 
case  is  whether  or  not  the  pleadings  raised  is- 
sues which  justified  the  court  in  instructing  the 
jury  as  to  toe  duty  of  the  employer  nnder  said 
law.  The  plaintiff's  complaint  alleges  that  be 
stepped  upon  a  defective  plank  which  broke, 
and  that  he  was  thereby  precipitated  from  the 
third  to  the  second  floor  of  the  building.  It  will 
be  observed  that  while  the  complaint  specifically 
points  out  the  breaking  of  a  defective  plank,  it 
alio  allies  a  fallini^  through  a  floor  and  onto 
a  lower  floor.  Plaintiff  alleges  that  he  was 
engaged  in  removing  beams  and  other  lumber 
from  a  landing  on  the  third  floor  of  said  build- 
ing;   that  in  so  doing  he  was  obliged  to  step 


np<»i  the  plank  on  said  floor  provided  for  the 
purpose,  extending  from  girder  to  girder;  that 
said  plank  was  weak  and  defective,  was  knotty, 
cross-grained,  and  imperfect;  that  when  plain- 
tiff stepped  upon  the  plank  it  suddenly  broke 
'and  he  was  precipitated  a  distance  of  15  feet 
to  the  floor  below' ;  'that  the  accident  was  caus- 
ed by  the  gross  negligence  of  the  defendant  in 
failing  to  provide  a  safe  place  to  work,  and  fail- 
ing to  provide  safe  appbances.'  In  its  answer 
the  defendant  admits  tne  breaking  of  the  plank 
and  the  fall  of  the  plaintiff  as  aforesaid,  but 
alleges  that  plaintiff  either  knew  or  should  have 
known  of  said  defects,  if  any,  and  should  have 
known  o^  the  insufficiency  of  the  plank  to  sus- 
tain the  load  placed  upon  it.  It  denies  that 
the  accident  was  caused  by  a  failure  to  provide 
plaintiff  a  safe  place  to  work.  The  complaint 
nowhere  alleges  that  work  was  being  done  on 
the  floor  above  the  floor  in  question,  and  there- 
fore defendant  claims  that  it  was  not  sufficient- 
ly advised  by  the  allegations  of  the  complaint 
that  plaintiS  would  rely  upon  a  violation  of 
said  statute;  but  the  real  issue  in  the  case 
was  as  to  the  sufficiency^  of  the  floor  upon  which 
the  plaintiff  was  working  at  the  time  he  fell. 

[1-^]  "The  attention  of  the  defendant  was 
sufficiently  drawn  by  the  pleading  to  that  fact 
If  that  question,  under  the  law,  depended  upon 
whether  or  not  the  floor  above  was  one  'where 
work  is  being  done  or  about  to  be  done,'  that 
was  a  matter  of  evidence  to  be  submitted  to 
the  Jury  with  all  other  evidehce  concerning  the 
sufficiency  of  the  floor  to  support  the  plaintiff. 
The  evidence  shows  that  the  plank  that  broke 
was  10  inches  in  width  j  that  there  was  an  in- 
terval of  10  or  more  inches  between  planks; 
that  when  this  plank  broke  there  was  a  space 
of  about  2%  feet  or  3  feet,  through  which  the 
plaintiff  fell;  and  that  work  was  being  done 
on  the  floor  above  the  one  on  Vhich  plaintiff 
was  working.  Defendant's  counsel  stated  on 
the  trial  that  he  would  not  rebut  tiie  above 
evidence  as  to  the  character  of  the  construction 
of  the  platform.  Under  the  issues  and  upon 
this  proof  it  was  the  duty  of  the  court  to  in- 
struct the  jury  as  to  the  terms  and  effect  of 
the  statute  in  qnestion.  Certain  of  defendant's 
inatructiona  were  refused,  but  each  of  them  was 
based  upon  the  theory  that  contributory  negli- 
gence was  a  complete  defense.  But  the  Rose- 
berry  Act  provides  that  'it  shall  be  conclusively 
presumed  that  such  employ^  was  not  guilty  of 
contributory  negligence  in  any  case  where  the 
violation  of  any  statute  enacted  for  the  safety 
of  employes  contributed  to  such  employe's  In- 
jury (Stats.  1911,  p.  796),  and  therefore  de- 
fendant's instructions  were  properly  refused. 
For  the  same  reason  the  modification  of  defend- 
ant's instructions,  complained  of,  on  the  sub- 
ject of  contributory  negligence  and  assumption 
of  risk,  was  proper.    Stats.  1911,  pp.  796,  1112. 

[4]  "The  only  other  error  complained  of  is 
that  of  permitting  a  witness  to  state  bis  opin- 
ion that  the  platform  on  which  plaintiff  was 
working  was  not  strong  enough  to  pile  a  weight 
of  1,200  or  1.400  i>ounds  upon  it  This  evidence 
bore  upon  the  sagging  of  the  floor  on  which 
the  lumber  removed  by  plaintiff  was  piled.  The 
evidence  could  not  have  prejudiced  the  defend- 
ant In  view  of  the  uncontested  fact  that  the 
floor  was  sagging,  and  that  it  was  for  this  rea- 
son that  plaintiS  was  directed  to  remove  such 
lumber." 

[5]  In  Its  petition  for  rehearing  appellant 
Insists  that  since  the  violation  of  the  act 
(Stats.  1911,  p.  1112)  was  not  alleged,  all  tes- 
timony tending  to  establish  such  fact  should 
have  been  excluded,  and  further,  that  not- 
withstanding the  act  (section  1)  required  that 
the  "Joists,  beams  or  girders  of  each  and 
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every  floor  below  tbe  floor  or  level  where  any 
work  is  being  done"  shall  be  "covered  with 
flooring  laid  close  together  •  •  •  to  pro- 
tect workmen  engaged  in  such  building  from 
falling  through  Joists  or  girders,"  it  should, 
where  one  falls  through  such  Joists  as  in  the 
instant  case,  be  construed  as  having  reference 
to  tbe  floor  next  below.  As  to  the  first  prop- 
osition the  cause  of  action  is  based  upon  the 
specific  act  of  negligence  alleged  in  the  com- 
plaint, and  which,  notwithstanding  the  viola- 
tion of  tbe  statute,  it  was  necessary  to  prove 
as  a  contributing  cause  of  the  injury.  The 
action  was  not  based  upon  defendant's  fail- 
ure to  comply  with  the  statute,  but  defend- 
ant's act  in  supplying  this  defective  plank 
upon  which  plaintiff  was  required  to  walk. 
Defendant's  failure  to  comply  with  the  stat- 
ute is  important  only  In  that  by  reason  of 
such  fact  it,  in  the  opinion  of  the  Jury,  con- 
tributed proximately  to  plaintiff's  injury,  and 
hence,  as  provided  in  the  Roseberry  Act,  de- 
prived defendant  of  the  right  which,  but  for 
such  violation,  it  had  to  urge  contributory 
negligence  on  the  part  of  plaintiff  as  a  de- 
fense to  the  action. 

[I,  7]  As  to  the  second  proposition,  the  pur- 
pose of  the  statute  was  clearly  to  prevent 
Just  such  injuries  as  that  sustained  by  plain- 
tiff, and  which,  presumably,  had  the  planks 
been  laid  close  together  as  required  by  the 
statute,  would  not  have  occurred,  even 
though  this  plank  10  inches  in  width  had 
broken.  The  act  clearly  contemplates  that 
when,  in  the  construction  of  a  building,  a 
floor  level  has  been  reached,  and  the  Joists 
and  beams  installed  upon  which  a  floor  is  to 
be  laid,  they  shall  be  "covered  with  flooring 
laid  close  together,"  before  a  continuance  of 
work  above  the  lev^  of  such  floor,  to  pro- 
tect all  workmen  engaged  in  the  building. 
"Where  the  intent  is  given  expression  in  plain 
and  unambiguous  language,  the  courts'  cannot 
add  to  or  subtract  from  the  act  nnless  forced 
to  do  so  in  order  to  obviate  impractical 
or  absurd  results."  Estate  of  McDonald,  118 
Cal.  277,  60  Pac.  399.  It  would  be  absurd  to 
hold  that  the  law  had  reference  to  the  floor, 
not  upon  which  the  employe  was  at  work  and 
through  which  he  fell,  but  to  that  next  below, 
thus  permitting  him  to  fall  the  distance  of 
one  story.  Hence  in  this  action  to  recover 
damages  due  to  tbe  negligence  of  the  employ- 
er where  the  failure  to  comply  with  the  pro- 
vision contributed  proximately  to  the  Injury, 
no  defense  could  be  based  upon  the  employl^'s 
contributory  negligence  for  the  reason  that 
under  the  Employers'  Liability  Act,  as  then 
existing,  such  negligence  afforded  the  employ- 
er no  defense.  Crabbe  v.  Mammoth  Channel 
O.  Min.  Col,  168  Cal.  504,  143  Pac.  714. 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  O.  J. ;  WIL- 
BUR, J.;    MELVIN,  J. 


(177  Cat.  737) 
WALKER   V.   INDUSTRIAL   ACCIDENT 
COMMISSION.     (Sac.  2713.) 

(Supreme  Court  of  California.     March  19, 
1918.) 

1.  Mastbb  ANn  Sebvant  «s»417(7)— Wobk- 
uen's  Compensation  Act— Review  op  Com- 
mission's   FiNOINOS. 

The  Industrial  Accident  Commiswon'a  con- 
clusions on  qnestions  of  fact  are  conclusive  on 
the  Supreme  Court,  except  when  witboat  any 
evidence  to  support  them. 

2.  Mastcb  and  Servant  «=):405(4)— Woks- 
men's  Coupbnsation  Act— Usual  "Coubse 
of  Business  or  Emploteb." 

Within  Workmen's  Compensation  Act  (St 
1913,  p.  279)  i  14,  excluding  from  ite  benefits 
one  whose  employment  is  "both"  casual,  "and 
not"  in  the  usual  course  of  business  of  the  em- 
ployer, testimony  that  the  keeper  of  a  lodgins 
house  was  in  tbe  habit  of  employing  some  one 
off  and  on  to  help  out  the  chambermaid,  by 
taking  up  carpets  and  matting  and  cleaning 
walls,  transoms,  windows,  and  curtains,  held 
to  warrant  conclusion  that  employment  of  one 
so  engaged  was  in  tbe  usual  course  of  business 
of  the  employer;  "course  of  business  of  employ- 
er" covering  the  normal  operations  which  form 
part  of  the  ordinary  business  carried  on,  and 
not  including  incidental  and  occasional  opera- 
tions having  for  their  purpose  the  preservation 
of  the  premises  or  the  appUances  used  in  the 
business. 

(Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Course 
of  Business.] 

In  Bank.  Application  by  Pearl  P.  Walker 
for  writ  of  review  against  the  Industrial  Ac- 
cident Commission.    Award  afllrmed. 

Webster,  Webster  &  Blewett,  of  Stockton, 
for  petitioner.  Christopher  M.  Bradley,  ot 
San  Francisco  (Warren  H.  PiUsbury,  of  Oak- 
land, of  counsel),  for  respondent  Max 
Grimm,  of  Stockton,  for  Louis  J.  Robinson. 


SLOSS,  3.  Certiorari  to  review  an  award 
of  the  Industrial  Accident  Commission.  Tbe 
petitioner.  Pearl  P.  Walker,  conducted  at 
Stockton  a  lodging  house  containing  17 
rooms.  Tbe  applicant,  Louis  J.  Robinson, 
was  employed  by  Miss  Walker  to  do  certain 
work  in  cleaning  the  house,  and  wliile  so 
occupied  met  with  an  accidental  injury  whidi 
destroyed  the  sight  of  one  of  his  eyes. 

Section  14  of  tbe  Workmen's  Compensa- 
tion Act  excludes  from  the  benefits  of  the 
law  any  person  "whose  employment  is  both 
casual  and  not  tn  the  usual  course  of  tbe 
trade,  business,  profession  or  occupation  of 
his  employer."  The  commission  found  that 
Robinson's  employment  was  casual,  but  that 
it  was  in  the  usual  course  of  the  business  or 
occupation  of  the  petitioner.  It  is  contend- 
ed, and  this  is  the  sole  point  made,  that 
there  was  no  evidence  to  support  the  latter 
part  of  this  finding. 

[1]  Our  authority,  with  respect  to  the  com- 
mission's conclusions  on  questions  of  ftict, 
goes  no  further  than  to  permit  the  annul- 
ment of  an  award  where  tbe  commission's 
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fintUng  of  a  fact  la  without  any  evidence 
whatever  to  support  It  Where  there  la  a 
conflict  In  the  testimony,  or  where  opposing 
Inferences  may  reasonably  be  drawn,  the 
commission  Is  the  final  arbiter. 

[2]  The  evidence  embodied  In  the  record 
Indicates  that  It  was  a  necessary  part  of  pe- 
titioner's business  to  keep  the  rooms  and  hall- 
ways of  her  lodging  house  In  a  state  of  dean- 
llnesB  and  good  order.  A  chambermaid  was 
employed  continuously.  The  maid  was,  how- 
ever, not  able  to  do  all  the  work,  and  her  ef- 
forts had  to  be  supplemented  by  a  man  call- 
ed In  from  time  to  time.  The  work  for 
which  Robinson  was  engaged  was  the  taking 
up  of  carpets  or  matting,  and  the  cleaning  ot 
walls,  transoms,  windows,  and  curtains. 
Miss  Walker  herself  testified  that  she  was 
in  the  habit  of  employing  some  <we  to  do  that 
kind  of  work  occasionally,  and  the  chamber- 
maid stated  that  ever  since  Boblnson's  In- 
Jury  another  man  had  been  doing  similar 
work  off  and  on.  This  testimony  warranted 
the  conclusion  that  the  employment  of  Rob- 
inson was  in  the  "usual  course  of  the  busi- 
ness" of  the  petitioner.  The  case  la  not  llk6 
ttiose  dted  by  petitioner.  In  which  occasional 
repairs  or  overhauling  were  held  not  to  be 
covered  by  this  phrase.  Various  cases  of 
this  kind,  involving  a  construction  of  the 
Bngllsh  act,  were  reviewed  by  ns  In  London 
ft  Lancashire  G.  &  A.  Co.,  173  Cal.  642,  161 
Paa  2,  and  we  there  said: 

"In  cases  arisini?  under  that  act  the  expres- 
sion ['course  of  business  of  the  employer  ]  is 
h«ld  to  cover  the  normal  operations  which  form 
part  of  the  ordinary  business  carried  on,  and 
not  to  include  incidental  and  occasional  opera- 
tions having  for  their  purpose  the  preservation 
of  die  premises  or  the  appliances  nsed  in  the 
business." 

It  would  not  be  questioned  that  the  cbam- 
liermaid,  in  doing  the  cleaning  which  fell 
within  her  province,  was  engaged  In  normal 
operations  forming  part  of  the  employer's 
ordinary  business.  There  was  no  essential 
difference  In  character  between  her  work 
and  that  done  by  Robinson.  One  was  as 
necessary  in  the  conduct  of  the  business  as 
the  other,  and  neither  was  incidental,  in  the 
sense  in  which  that  term  was  used  in  the 
passage  Just  quoted.  The  only  distinction 
is  that  the  maid's  work  was  done  daily, 
while  that  of  the  man  was  called  for  at  In- 
tervals. But  the  Intermittent  character  of 
the  employment  is  not  of  Itself  sufficient  to 
exclude  It  from  the  purview  of  the  statute. 
Section  14  does  not  except  emplpyments  that 
are  casual  simply,  but  those  that  are  both 
casual,  and  not  In  the  usual  coufse  of  the 
business. 

The  award  Is  affirmed. 

We  concur:  ANGBLLOTTI,  0.  J.;  WIL- 
BUR, J.;  MELVIN,  J.;  VICTOR  B.  SHAW, 
Judge  pro  tern. ;  RICHAHOS,  Judge  pro  tem. 


0.71  Cal.  740) 

BAWUN6S  T.  rUSTBB.     (L.  A.  4181.) 

(Supreme  Oonrt  of  California.     March  19, 
19l8r) 

1.  Apfeai.  aro  Bbbob  9=>1011(1)— FmniNos 
or  Fact— Conflicting  Evidence. 

There  being  ample  evidence  to  support  find- 
ing that  injury  to  rider  of  motorcycle  in  colli- 
sion with  auto  was  caused  by  negligence  in  op- 
eration of  auto,  it  cannot  be  disturbed  on  ap- 
peal, for  conflicting  evidence. 

2.  Appkai,  and  Ebbob  <S=>1071(6)— HASitLESs 
Ebbob^Absence  or  Findiwo. 

Failure  to  find  on  the  issue  of  plaintiff  hav- 
ing paid  out  money  for  medical  attendance,  as 
alleged  in  complaint,  there  being  no  evidence  in 
support  thereof,  could  not  prejudice  defendant. 

3.  Appeal  and  Ebbob  €=>10eO(l)— Habuless 
Brbob— Admission   or   Evidence. 

Any  error  in  admission,  in  the  case  of  col- 
lision of  motorcycle  and  auto  in  a  city,  of  conn- 
ty  traffic  ordinances,  was  not  prejudicial;  their 
provisions  being  substantially  Uie  same  as  those 
of  the  motor  vehicle  act. 

Department  2.  Appeal  from  Superior 
Court,  LoB  Angeles  County;  Wm.  D.  Dehy, 
Judge. 

Action  by  Carroll  Rawlings,  a  minor,  by 
Mary  Peck,  bis  guardian  ad  litem,  against 
Jos.  Fuster.  From  adverse  Judgment  and 
order,  defendant  appeals.    Affirmed. 

J.  L.  Fleming  and  W.  S.  Knott,  both  of  Los 
Angeles,  for  appeUant.  J.  Walter  Hanby,  of 
Los  Angeles,  for  respondent 

VICTOR  E.  SHAW,  Judge  pro  tem.  Action 
to  recover  damages  for  perscmal  Injuries  al- 
leged to  have  been  sustained  by  reason  of 
defendant's  negligence  in  operating  an  auto- 
mobile with  which  plalntltrB  motorcycle  col- 
lided. Judgment  went  for  plaintiff,  from 
which,  and  an  order  denying  his  motion  for 
a  new  trial,  defendant  appeals. 

[1]  The  appeal  Is  wholly  without  merit  As 
usual  in  such  cases,  there  is  a  sharp  conflict 
of  evidence.  That  of  plaintiff,  in  accordance 
with  which  the  court  made  its  findings,  clear- 
ly tends  to  show  that  the  accident  in  the 
absence  of  any  negligence  on  the  part  of 
plaintiff,  was  due  to  defendant's  act  in  neg- 
ligently operating  his  car  on  the  wrong  side 
of  the  highway  contrary  to  the  provisions  of 
the  motor  vehicle  act  Since  we  cannot  weigh 
conflicting  evidence.  It  would  be  an  idle  task 
to  review  the  same.  Suffice  it  to  say  there  is 
ample  testimony  to  support  the  finding  that 
the  Injury  was,  as  alleged  in  the  complaint 
caused  by  defendant's  negligence  In  operating 
his  car,  and  that  plaintiff  was  not  charge- 
able .with  any  negligent  act  contributing 
to  his  injury. 

The  court  fixed  the  damage  sustained  by 
plaintiff  at  the  sum  of  $1,000.  The  injuries 
sustained  by  plaintiff  appear  to  have  been 
of  a  serious  and  permanent  nature,  and,  other 
than  the  hare  suggestion  of  api>ellant  there 
is  nothing  In  the  record  to  indicate  that  the 
sum  so  awarded  Is  excessive. 

[X]  While  plaintiff  alleged  that  he  paid  out 
$50  for  medical  attendance,  no  evidence  was 
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offered  In  support  tbereof ;  hence  the  failure 
of  the  court  to  find  upon  euch  issue  could  in 
no  event  prejudice  the  rights  of  defendant. 

[3]  Conceding,  as  claimed  by  appellant, 
that  since  the  accident  occurred  in  the  dty  of 
Burbank  the  court  erred  la  admitting  in 
evidence  parts  of  certain  tra£9c  ordinances  of 
the  county  of  Los  Angeles,  nevertheless  no 
prejudice  resulted  therefrom,  for  the  reason 
that  the  provisions  of  the  ordinance  so  re- 
ceived In  evidence  related  to  matters  covered 
by  the  motor  vehicle  act  and  as  to  which  the 
provisions  are  substantially  the  same. 

The  judgment  and  order  are  affirmed. 

We  concur:  WILBUR,  J. ;  MELVIN,  3. 

(177  Cal.  728)  ' 

HOUSBL  T.  PACIFIC  ELECTRIC  BT.  CO. 

THOMSON  v;  SAME. 

(L.  A.  4147.  414a) 

(Supreme  Court  of  California.     March  18, 
1918.) 

Affbai.  and  Errob  '®=>1008(2)— Rkvibw— 
Findings  of  Negligence. 
Whether  the  motorneer  of  a  car,  passengers 
in  which  were  Injured  by  its  coUision  with  a 
wagon,  was  negligent  in  proceeding,  rather  than 
standing  still  or  retreating,  when  confronted 
with  meeting  a  heavily  loaded  runaway  team 
on  a  steep  grade,  was  a  question  for  the  court 
trying  the  case  without  a  jury;  its  finding  on 
which  cannot  be  disturbed,  it  being  impossible 
to  say  it  is  not  supported  by  substantial  evi- 
dence. 

Department  2.  Appeals  from  Superior 
Court,  LPS  Angeles  County;  Frank  O.  Fin- 
layson.  Judge. 

Actions,  one  by  Dora  R.  Housel,  the  other 
by  Lydia  A.  Thomson,  against  the  Pacific 
ESectric  Railway  Company.  From  adverse 
judgments  and  orders, .  defendant  appeals. 
Affirmed. 

Frank  Karr,  B.  C.  Gortner,  A.  W.  Ash- 
bum,  and  W.  R.  Millar,  all  of  Los  Angeles, 
for  appellant.  F.  McD.  Spencer,  Thomson  & 
Spencer,  Hlckcox  &  Crenshaw,  and  Foster  C. 
Wright,  all  of  Los  Angeles,  for  respondents. 

WILBX7R,  J.  The  plaintiffs  were  injured 
in  a  collision  between  a  runaway  bay  wagon 
and  the  street  car  of  the  defendant  corpora- 
tion, upon  which  they  were  riding  as  passen- 
gers. The  cases  were  tried  before  the  court 
without  a  jury;  judgment  was  rendered  for 
the  plaintiff  in  each  case,  and  the  matter  la 
before  us  on  appeal  from  the  judgments  and 
orders  denying  motions  for  a  new  trial. 
These  cases  hare  been  before  this  court  on  9. 
previous  appeal,  and  the  facts  are  stated  at 
some  length  in  the  opinion  on  that  api>eal. 
Housel  ▼.  Pacific  Electric  Ry.  Co.,  167  Cal. 
245, 189  Paa  73,  51  L.  R  A.  (N.  8.)  1105,  Ann. 
Cas.  1915C,  665.  See,  also,  Thomson  v.  Pa- 
cific Electric  Ry.  Co.,  167  Cal.  795,  189  Pac. 
75. 

The  car  upon  which  the  plaintiffs  were 
riding  was  proceeding  easterly  along  Temple 


street.  Lob  Angeles,  up  a  0  per  cent  grade 
from  Fremont  street  A  wagon  loaded  with 
9,600  pounds  of  baled  hay  was  coming  dovn 
the  hill  on  the  left-hand  side  of  tlie  street 
The  brake  of  the  wagon  broke,  the  horses  raa 
down  hill,  the  wheel  horse  on  the  left-band 
side  fell,  the  wagon  then  swerved  to  the  left 
toward  the  street  car  track  upon  which  de- 
fendant's car  was  approaching,  a  ooUisloD 
occurred,  and  plaintiffs  were  thrown 'from 
the  car  and  injured.  As  we  held  upon  the 
former  appeal,  there  was,  under  tbe  dmim- 
etances,  a  prima  fade  presumption  of  ne^- 
gence  against  the  carrier.  The  findings  state 
in  great  detail  the  evidentiary  facts.  It  it 
argued  that  certain  of  these  "finding^  are 
not  supported  by  the  evidence;  that  if  we 
consider  what  the  court  did  find  with  leta- 
ence  .to  certain  of  the  evidentiary  tacts  as 
true,  and  hold,  as  appellant  claims  we  should, 
that  other  findings  of  the  trial  court  were 
erroneous  because  unsupported  by  the  erl- 
dence,  then  the  case  must  be  reversed  The 
ultimate  question  in  the  case  was  as  tD 
whether  or  not  the  defendant  was  negUgoiL 
The  court  found  that  it  was  negligent  If 
specific  findings  made  by  the  court  were  in 
conflict  with  that  general  finding:,  the  ques- 
tion would  be  different  from  that  presented 
here.  The  defendant's  motorneer,  :3£ronted 
with  the  fact  that  he  was  compelled  to  meet 
a  runaway  team  with  nearly  five  tons  of  bay, 
on  a  steep  grade,  could  have  done  one  of 
three  things — go  ahead,  stand  still,  or  re- 
treat down  hill.  He  dedded  to  go  ahead. 
The  trial  court  held  that  if  he  had  not  gone 
ahead,  but  had  stood  still,  plaintiffs  would 
have  escaped  Injury,  and  therefore  held  that 
he  was  negligent  Appellant  claims  that  It 
can  be  mathematically  demonstrated  that 
this  Is  incorrect,  and  that  if  the  car  had 
stopped  as  soon  as  possible  after  the  hone 
fell  and  the  wagon  began  to  swing  to  the 
left  it  would  have  been  hit  anyway,  and  that 
therefore  the  accident  was  inevitable.  The 
question  whether  or  not  the  motorneer  was 
negligent  in  adopting  the  course  that  he  did 
was  for  the  trial  court.  We  cannot  say  tha: 
its  conclusion  is  not  supported  by  substantial 
evidence.  An  analysis  of  the  testhnony 
would  serve  no  useful  purpose. 
The  judgments  and  orders  are  affirmed. 

We   concur:     MELVTN,   J.;    VICTOR  t 
SHAW,  Judge  pro  tern.  ^ 

an  OaL  O! 

BRANDON  Y.  ANGLO-CALIFORNIA 

TRUST  CO.  et  aL    (S.  F.  7654.) 

(Supreme  Court  of  California.    March  12.  191S. 

Rehearing  Denied  April  11.  1918.) 

BuiLDiNO  AND  Loan  Associations  ®=»42nft 
— Liquidation  bt  GoKiii88ioiTK»— Comfc^- 
8AT10N  OF  Custodian. 
St.  1811  (Ex.  Sess.}  p.  8,  under  which  the 

building  and  loan  commissioner  is  empoweccd  t» 
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ict,  after  defining  hia  duties  aa  to  as  aaaociation 
leemed  unsafe,  and  providing  for  a  judgment 
ipproving  or  disapproving  his  action,  provides 
:nat  if  the  court  shall  approve  and  affirm  his  ac- 
aon,  it  shall  operate  as  a  permanent  injuno- 
tion  against  further  prosecution  of  its  business 
followed  by  liquidation  until  completed,  but  that 
if  his  action  be  disapproved,  he  shall  cause  ex- 
penses incurred  during  his  occupancy  or  posses- 
sion, including  a  per  diem  compensation  of  the 
custodian,  to  b«  paid  from  such  association  a 
funds.  Code  Civ.  Proc.  J  1049,  provides  that  an 
action  shall  be  deemed  pending  until  final  deter- 
mination on  appeal.  Held,  that  the  custodian  a 
cause  of  action  for  compensation  did  not  ac- 
crue till  a  judgment  of  disapproval  became  final 
on  determination  of  an  appeal  therefrom,  and 
that  action  therefor  pending  appeal  was  prema- 
turely commenced. 

Department  2.  Appeal  from  Superior 
Conrt,  City  and  County  of  San  Francisco; 
Franklin  A.  Griffin,  Judge. 

Action  by  Amanda  0.  Brandon,  adminis- 
tratrix of  the  estate  of  Franc  J.  Brandon, 
against  the  AngloCallfornia  Trust  Com- 
pany and  others.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  motion 
lor  new  trial,  the  Trust  Company  and  an- 
other defendant  appeal.     Reversed. 

Gavin  McNab  and  R.  P.  Henshall,  both  of 
San  Francisco,  for  appellants.  Leon  Martin, 
U.  S.  Webb,  and  Robert  W.  Harrison,  all  of 
San  Francisco,  for  respondents. 

MELVIN,  J.  Two  of  the  defendants,  An- 
glo-California Trust  Company  and  Conti- 
nental Building  &  Loan  Association  (corpora- 
tions), appeal  from  the  judgment  and  an  or- 
der denying  their  notion  for  a  new  triaL 

The  facts,  which  are  undisputed,  are  as 
follows:     On  the  8th  day  of  August,  1912, 
following  a  report  made  to  him  dealing  with 
the  status   of  the  Continental   Building  & 
Loan  Association,  the  building  and  loan  com- 
missioner of  California   made  an  examina- 
tion of  the  affairs,  business,  and  condition  of 
that  corporation,  and  found  and  determined 
that  It  was  conducting  its  business  and  af- 
fairs In  an  unsafe  manner,  so  as  to  render  its 
farther  proceedings  hazardous  to  the  public 
and  to  those  doing  business  with  It  and  to 
those  having  funds  In  its  custody.    This  de- 
termination was  made  under  the  authority 
of  section  9  of  an  act  of  Legislature,  found 
In  the  Statutes  of  1911  at  page  607,  as  amend- 
ed, Extra  Session  1911,  p.  6.    In  further  at- 
tempted compliance  with  the  act  the  com- 
missioner appointed  Franc  3.  Brandon—who 
was  the  original  plaintiff  in  this  action,  but 
who  has  since  died  and  is  here  Kepresented 
by  the  administratrix   of   his  estate — cus- 
todian of  all  the  property  and  assets  of  the 
building  and   loan  association.     Thereafter 
the  Attorney  General,  pursuant  to  the  stat- 
nte,  commenced  and  conducted  a  proceeding 
for  approval  and  confirmation  of  the  action 
of  the  commissioner.    The  result  after  trial 
was  a  judgment  and  decree  disapproving  of 
the  action   of   the   commissioner   in   taking 


possession  of  the  business  and  affairs  of  the 
building  and  loan  association. 

The  custodian  claimed,  and  this  is  a  suit 
to  recover,  compensation  for  93  days  during 
which  he  had  controlled  the  property,  at  the 
rate  of  $8  per. day,  which  was  the  amount 
fixed  by  the  oommlssioner.  This,  after  de- 
ducting a  credit  of  $20  collected  and  retain- 
ed by  the  custo41an,  amounted  to  $724.  The 
court  gave  judgment  for  this  sum,  and  It 
was  further  found  that  while  the  commis- 
sioner was  In  iKtssession  of  the  Continental 
Building  ft  Loan  Association  he  deposited 
with  the  Anglo-California  Trust  Company 
certain  fnnds  of  the  said  Continental  Build- 
ing &  Loan  Association ;  that  he  gave  an  or- 
der In  writing  that  said  Anglo-Callfomla 
Trust  Company  i>ay  to  plaintiff  from  said 
funds  the  sum  of  $724,  but  that  the  trust 
company  refused  to  comply  with  sai^  order. 
Both  appellants  contend  that  the  judgment 
and  order  are  erroneous  because:  (1)  The 
fees  claimed  cannot  be  due  untU  the  judg- 
ment of  the  superior  conrt  disapproving  the 
action  of  the  commissioner  has  become  final; 
(2)  because'  the  act  under  which  plaintiff's 
predecessor  was  appointed  is  unconstitution- 
al In  that  It  permits  the  taking  of  property 
without  due  process  of  law,  and  In  that  It  is 
a  legislative  exercise  of  judicial  functions; 
and  (3)  because  if  any  cause  of  action  for 
the  recovery  of  fees  exist  it  Is  vested  not  In 
the  custodian  or  in  his  representative,  but 
in  the  commissioner. 

The  statute  under  which  the  building  and 
loan  commissioner  Is  empowered  to  act,  after 
defining  his  duties  subsequent  to  taking  pos- 
session of  the  affairs  of  a  building  and  loan 
association  deemed  unsafe,  and  after  provid- 
ing that  the  judgment  of  a  court  shall  be  in- 
voked for  the  approval  or  disapproval  of  his 
action,  contains  the  following  provisions: 

"If  the  court  shall  approve  and  confirm  the 
action  of  the  commissioner,  such  approval  and 
confirmation  shall  operate  as  a  permanent  in- 
junction against  the  further  prosecution  of  busi- 
ness by  such  association,  corporation  or  society, 
and  the  commissioner  shall  proceed  immediately 
to  liquidate  the  business  and  affairs  thereof,  and 
so  continue  until  such  liquidation  has  been  com- 
pleted. If  the  action  of  the  commissioner  shall 
be  disapproved  by  the  court,  the  commissioner 
shall  cause  all  reasonable  expenses  incurred  by 
him  during  his  occupancy  or  possession  includ- 
ing not  exceeding  eight  dollars  per  diem,  for 
each  business  day,  as  the  compensation  of  the 
custodian,  to  be  paid  from  the  funds  of  such  as- 
sociatiAn,  corporation  or  society,  and  immedi- 
ately restore  the  balance  of  the  property  and  as- 
sets thereof  to  the  possession  of  the  proper  of- 
ficers."   Stats.  1911  (Extra  Sess.)  p.  8. 

When  the  action  at  bar  was  instituted  an 
appeal  from  the  judgment  of  disapproval  had 
been  taken  and  was  and  still  is  pending.  Ap- 
pellant Insists  that  until  a  final  Judgment  in 
that  proceeding  the  respondent  here  has  no 
standing,  because  in  the  event  of  a  reversal 
of  that  judgment  now  on  appeal  any  pos- 
sible cause  of  action  whidi  plaintiff  might 
otherwise  have  will  be  vitiated.  The  very 
basis  of  the  claim  of  the  custodian,  say  ap- 
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pellants,  is  a  Jndgment  of  the  conrt  dlsap- 
proTlng  tbe  action  of  the  commissioner. 
Without  such  a  Judgment,  they  say,  the  com- 
mlsjsioner  has  no  power  under  the  law  to  or- 
der payments  for  the  custodian's  services. 

Section  1049  of  the  Code  of  Civil  Proce- 
dure provides  that  an  action  shall  be  deemed 
pending  until  its  final  determination  on  ap- 
peal. Accordingly  It  has  been  held  that  a 
cause  of  action  upon  a  judgment  does  not 
accrue  until  the  judgment  becomes  final  and 
admissible  In  evidence.  Feeney  v.  Hinckley, 
134  Cal.  467,  66  Pac.  580,  86  Am.  St  Rep. 
290.  An  action  will  not  lie  upon  the  bond 
of  a  guardian  until  the  order  settling  his  ac- 
count becomes  final  either  by  lapse  of  time 
for  appeal  or  determfnatlon  of  the  appeal,  U 
one  be  taken  (Cook  v.  Ceas,  143  Cal.  221,  77 
Pac.  65),  nor  upon  the  bond  of  an  adminis- 
trator prior  to  an  order  of  the  probate  court 
determining  his  liability  (Nlckals  v.  Stanley: 
146  Cal.  724,  81  Pac.  117).  It  has  even  bees 
held  that  a  deposition  de  bene  esse  may  be 
taken  after  trial  and  before  determination 
of  the  appeal.  San  Francisco  Gas  &  Electric 
Company  v.  Superior  Court,  155  Cal.  30,  99 
Paa  369,  17  Ann.  Cas.  933.  The  same  prin- 
ciple is  Illustrated  in  such  cases  as  Bruce  v. 
Bruce,  160  Cal.  28,  116  Pac.  66,  and  Dunphy 
V.  Dunphy,  161  Cal.  87,  118  Pac.  445.  We 
can  see  no  escape  from  the  conclusion  sup- 
ported by  the  foregoing  authorities  and  the 
cited  section  of  the  Code  of  Civil  Procedure 
that  the  custodian  would  have  no  ripened 
cause  of  action  until  the  judgment  of  disap- 
proval should  become  final. 

The  clear  purpose  of  the  statute  Is  to  pro- 
vide that  If  the  action  of  the  commissioner 
be  approved  by  the  court,  be  shall  liquidate 
the  affairs  of  the  corporation.  He  Is  in  ef- 
fect the  receiver  acting  In  pursuance  of  the 
Injunction  against  the  further  prosecution  of 
business  by  the  corporatlcm,  and  after  UquI- 
datlon  he  must  submit  his  report  thereof  for 
final  approval  by  the  court  As  an  officer  of 
the  court  he  acts  In  such  case  under  the  su- 
pervision of  that  tribunal,  but  If  his  action 
be  disapproved  by  the  court  he  Is  given  the 
right  under  certain  restrictions  contained  In 
the  act  Itself  to  compensate  the  custodian. 
His  powers  respecting  payment  of  that  func- 
tionary are  entirely  different  under  a  judg- 
ment approving  and  one  disapproving  of 
his  assumption  of  control  of  the  corpora- 
tion's affairs.  Hence  It  follows  that  his 
direction  for  payment  of  funds  made  without 
order  of  the  court  Is  only  finally  enforce- 
able when  there  has  been  a  final  deddon 
that  his  original  exercise  of  authority  was 
disapproved. 

Respondents'  counsel  say  that  were  It  true 
that  a  judgment  Is  effective  for  no  purpose 
and  inadmissible  In  evidence  until  it  has 
become  final,  a  judgment  creditor  would  be 
unable  to  recover  by  action  the  Judgment 
debtor's  property  In  the  hands  of  a  fraudu- 


lent transferee,  until  the  ultimate  decision  of 
the  original  case  on  appeal.  Such  acdon, 
they  say,  may  be  commenced  immediately 
upon  the  entry  of  the  original  Judgment  cit- 
ing Sewell  V.  Johnson,  166  Cal.  762,  134  Pac. 
704,  Ann.  Cas.  1916B,  645,  and  Jenner  v.  Mur- 
phy, 6  Cal.  App.  434,  92  Pac.  405.  But  those 
cases  and  other  authorities  along  the  same 
line  are  not  in  point  This  is  not  an  action 
by  a.  party  to  enforce  a  judgment  in  his  fa- 
vor or  to  protect  his  rights  as  a  creditor 
from  spoliation  by  a  fraudulent  transfer  of 
the  debtor's  property.  Plaintiff  here  is  su- 
ing to  enforce  the  order  of  the  commlsslooer 
for  the  payment  of  money  to  him — an  order 
wbioh  the  commissioner  had  the  power  under 
the  statute  to  make  only  In  the  event  of  a 
certain  sort  of  judgment  being  entered  in 
the  proceeding  provided  by  the  act  In  ques- 
tion. If  another  sort  of  judgment  should  be 
entered  the  commissioner  would  be  power- 
less to  order  the  payment  of  any  of  the  ex- 
penses of  his  management  of  the  corpora- 
tion's business  except  by  approval  of  the 
court  having  supervision  of  the  proceedings 
for  liquidation.  Until  the  judgment  becomes 
final  the  powers  of  the  commissioner  are  un- 
defined. 

As  we  are  persuaded  that  the  action  has 
been  prematurely  commenced,  it  is  not  nec- 
essary for  us  to  discuss  the  other  points 
made  by  counsel  in  their  briefs. 

The  judgment  and  order  are  reversed. 

We  concur:  WILBUR,  J.;  VICTOR  E. 
SHAW,  Judge  pro  tem. 


on  Cal.  690) 
Bi  parte  LEB.    (Cr.  2126.) 
(Supreme  Court  of  California.    March  8,  1918.) 

1.  CoNSTiTUTiOJiAi,  Law  ^=»55  — iNntrncaifi- 
NATE  Sentence— Validity  or  Statutes. 

Pen.  Code,  g  1168,  providing  for  indetermi- 
nate sentences  in  offenses  punishable  by  iD>)iris- 
onment  in  a  reformatory  or  in  a  state  priaon, 
and  giving  the  reformatory  or  prison  author- 
ities power  to  determine  after  expiration  of  the 
minimum  term  what  length  of  time  siirh  prison- 
er stiall  be  confined,  does  not  violate  Const,  art. 
3,  §  1,  providing  for  the  division  of  the  state 
into  the  executive,  legislative,  and  judicial  de- 
partments, and  prohibiting  the  exercise  of  the 
powers  of  one  department  by  either  of  the  oth- 
ers: such  act  constituting  neither  a  delegation 
of  legislative  nor  judicial  functions. 

2.  CONSTITDTIONAI,    LAW    «=»203  —  Calif ISAl, 
Law    ®=»12lK}(a)— iNDETERMINATB   tJE.NTENC- 

ES^Ex  Post  Facto  Laws. 

Such  provision  is  ex  post  facto  as  to  a  per- 
son convicted  for  a  crime  committe<l  prior  to  its 
enactment,  since  it  substitutes  the  discretion  of 
the  board  of  prison  directors  for  the  statutory 
right  tWmeriy  existing  to  credits  for  good  l>e- 
havior  during  imprisonment 

3.  Cbhuhal  Law  (3=3llS4  —  Ikdetebmirats 
Sentences— Kesentence. 

Pen.  Code,  g  1168,  effective  July  27,  1917. 
provides  for  the  imposition  of  indetermiunte  sen- 
tences. Sections  12  and  13  provide  that  the 
term  of  imprisonment  shall  he  fixed  by  the 
court.  Section  1588  provides  deductions  from 
the  terms  so  fixed  of  credits  for  good  conduct 
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when  earned.  Defendant  was  convicted  and 
^ven  an  inileterminate  sentence  for  a  crime 
committpil  priur  to  the  passage  of  section  11G8, 
which  therefore  was  ex  post  facto  as  to  him. 
IJeld  thtit,  section  1168  not  repealing  sections 
12.  13,  and  1388  by  implication,  as  to  him,  de- 
fendant miKht  be  sentenced  thereunder  as 
though  no  sentence  under  the  indeterminate  sen- 
tence law  had  been  imposed. 

In  Banlc.    Petition  by  Cbarles  Lee  for  writ 
of  hiibeus  corims.    Petition  denied. 
See.  also,  172  Pac  15a 

W.  D.  r*  rield,  of  UUah,  and  Fred  8.  How- 
ell, of  Petoluma  (Edwin  V.  McKenzle  and 
Ilyman  Levin  and  William  F.  Herron,  all  of 
San  Francisco,  amlcl  cnrls),  for  petitioner. 
U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlordan, 
Deputy  Atty.Gen.,  for  respondent 

WILBUR,' J.  On  October  6, 1917,  the  peti- 
tioner was  sentenced  after  verdict  for  man- 
slaughter committed  May  16,  1917.  This  sen- 
tence is  what  Is  known  as  an  indeterminate 
sentence,  and  was  that  the  petitioner  be 
punished  by  imnrisonment  "In  the  state  pris- 
son  at  San  Quentin  for  the  term  of  from 
one  to  ten  years."  This  sentence  was  ob- 
viously imposed  nnder  the  provisions  of 
section  1108  of  the  Penal  Code  (Stats.  1917, 
p.  6C5).  approved  May  18,  1917,  and  which 
went  into  effect  July  27, 1917,  providing  that : 

"Every  person  convicted  of  a  public  offense, 
for  which  public  offense  punishment  by  impris- 
onment in  any  reformatory  or  the  state  prison 
is  now  prescribed  by  law.  If  such  convicted  per- 
son shall  not  be  placed  on  probation,  a  new 
trial  granted,  or  imposing  of  sentence  suspend- 
ed, shall  be  sentenced  to  be  confined  in  the  state 
prison,  but  the  court  In  imposing  such  sentence 
shall  not  fix  the  term  or  duration  of  the  period 
of  imprisonment" 

"(b)  It  is  hereby  made  the  duty  of  the  warden 
of  the  state  prison  to  receive  sach  person,  who 
■ball  be  confined  until  duly  released  as  provided 
for  in  this  act;  provided,  that  the  period  of 
such  confinement  shall  not  exceed  the  maximum 
or  be  less  than  the  minimum  term  of  imprison- 
ment provided  by  law  for  the  public  offense  of 
which  such  person  was  convicted.    •    *    • 

"(d)  The  governinp;  authority  of  the  reforma- 
tory or  prison  in  which  such  person  may  be  con- 
fined, or  any  board  or  commission  that  may  1>e 
hereafter  given  authority  so  to  do,  shall  deter- 
mine after  the  expiration  of  the  minimum  term 
of  imprisonment  has  expired,  what  length  of 
time,  if  any,  such  person  shall  be  confined,  un- 
less the  sentence  be  sooner  terminated  by  com- 
mutation or  pardon  by  the  Governor  of  the 
state;  and  if  it  be  determined  that  such  per- 
son so  sentenced  be  released  before  the  expira- 
tion of  the  maximum  period  for  which  he  is 
sentenced,  then  such  person  shall  be  released 
at  such  time  as  the  governing  board,  commission 
or  other  authority  may  determine. 

"(e)  The  state  Iward  of  prison  directors  shall 
make  all  necessary  rules  and  regulations  to  car- 
rjr  ont  the  provisions  of  this  act  not  inconsistent 
therewith,"  etc. 

[11  Petitioner's  first  contention  Is  that  this 
statute  Is  violative  of  arttde  3,  |  1,  of  the 
Constitntlon  of  California,  providing  for  the 
division  of  the  state  government  Into  three 
separate  departments,  executive,  legislative 
and  Judicial,  and  prohibiting  the  exercise  of 
the  powers  of  one  of  these  departments  by 
tither  4tt  the  others.     In  determining  this 


question  and  the  other  qnestlons  raised  by  the 
petitioner  it  is  necessary  to  consider  the  na- 
ture and  purposes  of  the  Indeterminate  sen- 
tence law.  It  is  generally  recognized  by  the 
courts  and  by  modem  penologists  that  the 
purpose  of  the  Indeterminate  sentence  law, 
like  other  modem  laws  In  relation  to  the  ad- 
ministration of  the  criminal  law,  is  to  miti- 
gate the  punishment  which  would  otherwise 
be  Imposed  upon  the  offender.  These  laws 
place  emphasis  upon  the  reformation  of  the 
offender.  They  seek  to  make  the  punishment 
fit  the  criminal  rather  than  the  crime.  They 
endeavor  to  put  before  the  prisoner  great 
incentive  to  well-doing  in  order  that  his  will 
to  do  well  should  I>e  strengthened  and  con- 
firmed by  the  habit  of  well-doing.  Instead  of 
trying  to  break  the  will  of  the  offender  and 
make  him  submissive,  the  purpose  Is  to 
strengthen  his  will  to  do  right  and  lessen  his 
temptation  to  do  wrong.  If  the  purpose  of 
the  law  is  to  mitigate  the  punishment  the 
law  is  not  ex  post  facto,  unless  it  can  clearly 
be  seen  that,  notwithstanding  the  beneficence 
of  the  law,  It  may  result  in  the  Individual 
case  In  depriving  the  prisoner  of  some  well- 
defined  right  It  has  uniformly  been  held 
that  the  indeterminate  sentence  is  in  legal 
effect  a  sentence  for  the  maximum  term.  It 
is  on  this  basis  that  such  sentences  have  been 
held  to  be  certain  and  .definite,  and  therefore 
not  void  for  uncertainty.  State  v.  Perkins, 
143  Iowa,  55,  fiO,  120  N.  W.  62,  21  L.  R.  A. 
(N.  S.>  931,  20  Ann.  Cas.  1217,  and  cases  there 
dted;  State  v.  Tyree,  70  Kan.  203,  209,  78 
Pac.  525,  3  Ann.  Cas.  1020;  Woods  v.  State, 
130  Tenn.  100,  113,  169  S.  W.  558,  L.  R.  A. 
1915P,  631 ;  Commonwealth  v.  Kalck,  239  Pa. 
533,  542,  87  Atl.  61,  and  cases  there  cited.  In 
answering  the  claim  that  the  authority  vest- 
ed by  the  indeterminate  sentence  law  in  the 
board  of  prison  directors  is  a  delegation  of 
either  legislative  or  judicial  powers  to  an  ex- 
ecutive body,  It  Is  pointed  out  that  the  legis- 
lative function  is  filled  by  providing  the  sen- 
tence which  is  to  be  imposed  by  the  judicial 
branch  upon  the  determination  of  the  guilt  of 
the  offender.  This  is  done  by  the  enactment 
of  the  Indeterminate  sentence  law.  The  judi- 
cial branch  of  the  government  is  intrusted 
with  the  function  of  determining  the  guilt  of 
the  individual  and  of  Imposing  the  sentence 
provided  by  law  for  the  offense  of  which  the 
individual  has  been  found  guilty.  The  actual 
carrying  out  of  the  sentence  and  the  applica- 
tion of  the  various  provisions  for  ameliorat- 
ing the  same  are  administrative  In  character, 
and  properly  exercised  by  an  administrative 
body.  In  answering  the  contention  that  the 
indeterminate  sentence  law  delegated  judi- 
cial authority  to  the  prison  directors,  the 
Supreme  Court  of  New  Jersey  said : 

"The  foundation  underlying  the  argument  Is 
palpably  unsound.  The  pronouncing  of  a  sen- 
tence is,  undoubtedly,  a  judicial  act.  But  the 
punishment  which  the  sentence  pronounces 
comes  from  the  law  itself.  As  Blackstnne  truly 
expressed  it  under  the  head  of  'Judgment  and 
Its  Consequences,'   'the  court  must  pronounce 
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that  Judgment  which  the  law  bath  annexed  to 
the  crime.'"  State  v.  Dugan,  &i  N.  J.  Law, 
603,  609,  89  Aa  691,  694. 

The  Supreme  Court  of  the  (state  of  Tennes- 
see In  answering  tlie  contention  that  the  In- 
determinate sentence  law  delegated  the  legis- 
lative authority  to  the  board  of  prison  et^iec- 
tora  said: 

"The  powers  conferred  are  in  no  sense  a  dele- 
KBtion  of  legislative  authority.  The  act  does 
not  attempt  to  confer  on  the  board  the  power 
to  fix  the  punishment  that  any  given  crime  shall 
bear.  The  act  itself,  in  effect,  becomes  a  part 
of  every  judgment,  and  the  board  only  one  of  a 
series  of  agencies  for  the  execution  of  the  judg- 
ment. The  Legislature  declared  by  previous 
statutes  that  the  period  of  confinement,  aside 
from  certain  crimes  not  pertinent  here,  should 
lie  between  a  maximum  and  a  minimum ;  the 
ascertainment  of  the  exact  period  between  the 
two  being  left  for  the  jury  in  each  case.  Under 
the  present  statute  the  punishment  is  fixed  at  a 
maximum,  subject  to  diminution  below  that 
number  of  years,  after  tbe  minimum  shall  have 
been  served,  through  the  operation  of  a  certain 
discretion  vested  in  the  board  of  prison  commis- 
sioners. *  *  *  It  is  impossible  to  see  any 
element  of  legislation  in  the  power  so  to  be  ex- 
ercised by  the  commissioners.  There  is  a  striking 
similarity  between  the  powers  here  conferred  on 
the  board  and  the  authority  granted  to  prison 
officials  under  good  time  statutes,  which  have 
generally  been  held  constitutional.  It  is  true 
the  Legislature  of  our  stote  fixes  tbe  terms  on 
which  the  prisoner  is  entitled  to  good  time,  and 
how  much  good  time  shall  be  allowed  each  year 
(Acts  of  1897,  c.  125,  $  24),  and  it  has  been 
held  to  be  a  right  which  cannot  be  denied  him ; 
but  still  there  may  be  a  deduction  from  good 
time  earned  for  subsequent  bad  conduct,  and 
there  is  a  discretion  in  the  officers,  depending 
on  their  judgment  as  to  whether  he  has  obeyed 
the  rules  of  the  prison." 

For  the  foregoing  reasons  the  weight  of  au- 
thority is  to  the  effect  that  indeterminate 
sentence  laws  do  not  violate  constitutional 
provisions  such  as  ours  (article  3,  §  1)  provid- 
ing for  a  segregation  of  governmental  powers 
Into  the  three  departments,  legislative,  execu- 
tive and  Judicial.  Territory  of  Hawaii  v. 
Armstrong,  22  Hawaii,  526;  Kansas  v.  Page, 
60  Kan.  664,  57  Pac.  514;  State  v.  Dugan, 
supra;  Woods  v.  State,  supra;  George  v. 
People,  167  111.  647,  47  N.  B.  741;  State  of 
Iowa  V.  Duff,  144  Iowa,  142,  122  N.  W.  829, 
24  L.  R.  A.  (N.  6.)  625,  138  Am.  St  Rep 
269 ;  People  v.  Adams,  176  N.  Y.  351,  68  N.  B. 
636,  63  Ll  R.  A  406,  98  Am.  St  Rep.  675. 
These  decisions  were  rendered  before  the 
enactment  of  the  law  in  California,  and  this 
fact  should  be  ccmsidered  In  determining 
whether  the  statute  is  so  clear  a  violation 
of  this  general  provision  in  regard  to  the 
division  of  the  government  into  departments 
as  to  require  us  to  hold  it  to  be  unconstitu- 
tional. For  the  foregoing  reasons  we  hold 
that  the  provisions  of  section  1168  of  the 
Penal  Code  do  not  violate  article  3,  (  1,  of 
the  Constitution. 

[2]  Petitioner  claims  that  the  Indetermi- 
nate sentence  law  (section  1168,  Pen.  (3ode) 
Is  unconstitutional  as  to  him  for  the  reason 
that  It  is  ex  post  facto.  This  contention  Is 
based  upon  tbe  fact  that  at  the  time  the 
otTense  was  committed  section  1588  of  the 


Penal  Code  provided  for  a  reduction  ttcm 
the  full  term  of  the  sentence  imposed  by  the 
court  of  certain  credits  for  good  behavior 
during  imprisonment,  which,  in  the  case  of 
the  petitioner,  would  reduce  tbe  m«Timnm 
term  of  Imprisonment  from  ten  years  to  six 
years  and  five  months  In  tbe  event  that  be 
earned  full  ct'edit  for  good  behavior.  The 
question  resolves  Itself  into  this.  Does  the 
indeterminate  sentence  law  substitute  the 
will  and  discretion  of  the  board  of  prison 
directors  as  to  the  time  when  tbe  prisoner 
is  to  be  released  for  the  fixed  right  to  a  de- 
duction from  his  term  for  good  conduct? 
If  it  substitutes  the  discretion  of  the  board 
of  prison  directors  for  the  statutory  right, 
then  we  must  hold  the  law  ex  post  factor 
even  though  the  board  of  prison  directors  In 
the  exercise  of  their  discretion  nulght  deal 
more  favorably  with  the  prisoner  than  be 
would  be  entitled  to  under  the  law  giving 
him  definite  credits  for  good  conduct  We 
axe  satisfied  that  it  was  the  Intention  of  the 
Legislature  In  adopting  the  plan  of  Indeter- 
minate sentence  to  do  away  'with  the  legis- 
lative plan  theretofore  in  force,  by  which 
certain  fixed  credits  for  good  conduct  were 
given.    This  law  provides  that: 

"The  governing  authority  of  the  •  •  • 
prison  •  •  •  Bnall  determine  •  •  •  what 
length  of  time  *  *  •  such  person  shall  be 
confined,  unless  the  sentence  be  sooner  termi- 
nated by  commutation  or  pardon  by  the  Gov- 
ernor of  the  state;  and  if  it  be  determined  that 
such  person  so  sentenced  be  released  before  th* 
expiration  of  the  maximum  period  for  which  he 
is  sentenced,  then  such  person  shall  be  released 
at  such  time  as  tbe  governing  board,  commis- 
sion or  other  authority  may  determine." 

If  the  board  of  the  prison  does  not  fix  the 
length  of  time  which  the  prisoner  is  to  serve 
until  tbe  time  they  are  ready  to  grant  him 
his  discharge,  there  Is  obviously  no  opportu- 
nity for  the  operation  of  tbe  good  credit  sys- 
tem, for  the  prisoner  is  Immediately  and 
completely  released.  On  the  other  hand,  if 
they  fix  a  future  time  for  his  release.  If  tbe 
law  concerning  credit  for  good  conduct  ap- 
plies, then  the  prisoner  will  not  be  released 
"at  such  time  as  the  governing  board  may 
determine,"  but  at  some  time  before  that 
time  has  arrived.  Subdivision  "r'  provides 
for  a  release  In  any  event  "on  serving  tbe 
maximum  punishment  provided  by  law  for  the 
offense  of  which  such  person  was  convicted." 
This  law  then  provides  that  the  prisoner 
shall  serve  the  maximum  term  unless  before 
that  time  the  board  fixes  a  shorter  time  and 
grants  a  release.  For  this  reason  the  law 
is  uncmistltutlonal  and  ex  imst  facto  as  to 
tbe  petitioner,  whose  offense  was  committed 
before  the  enactment  of  the  law.  Murphy  v. 
Oonunonwealtht  172  Mass.  204.  52  M.  13. 
506,  43  L.  R.  A.  154.  70  Am.  8t  B^.  266; 
State  V.  Tyree,  supra. 

[3]  It  does  not  follow,  however,  tJiat  the 
petitioner  la  entitled  to  his  discharge,  for  If, 
as  we  hold,  the  Indeterminate  sentence  law 
Is  not  applicable  to  him  because  ex  post  CactOb 
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there  remains  ample  proTlsion  for  bla  sen- 
tence and  imprisonment  under  the  law  as  it 
stood  at  the  time  of  the  commission  of  the 
crime.  Sections  12  and  13  of  the  Penal  Code 
provide  that  the  term  of  the  Imprisonment 
shall  be  fixed  by  the  court  Section  1191  et 
seq.,  Penal  Code,  provide  the  method  and 
manner  of  imposing  sentence,  and  section 
1588  of  the  Penal  Code  provides  deductions 
from  the  term  so  fixed  by  the  court  of  credits 
for  good  conduct  when  earned.  None  of 
these  sections  Is  expressly  repealed  by  sec- 
tion 1168,  Penal  Code,  and  they  are  repealed 
by  implication  only  so  far  as  section  1168 
Is  inconsistent  therewith.  As  we  hold  that 
this  latter  section  does  not  apply  to  persons 
convicted  of  offenses  committed  previous  to  Its 
enactment,  because  ex  post  facto  as  to  them, 
It  follows  that  as  to  such  persons  there  is 
no  repeal  by  implication  of  sections  12,  13, 
and  1588.  Having  been  tried  and  found 
guilty  of  the  crime  of  manslaughter,  as  ap- 
pears from  the  return  to  the  writ,  the  peti- 
tioner Is  not  entitled  to  an  absolute  dis- 
charge, but  must  be  returned  to  the  superior 
court  of  Mendocino  county  for  sentence. 
Section  1498k  Pen.  Code.  Se<5tlan  liMKJ,  Penal 
C5ode,  providing  that  a  new  trial  should  be 
granted  unless  judgment  Is  pronounced  with- 
in the  time  limited  In  section  1191,  Penal 
Code,  has  no  application  to  a  case  of  this 
kind,  in  which  a  sentence  has  been  imposed. 
It  Is  ordered  that  the  warden  of  the  state 
prison  at  San  Quentin  deliver  the  petitioner 
to  the  sheriff  of  the  county  of  Mendocino, 
to  whose  custody  he  Is  remanded,  for  Judg- 
ment l«r  the  superior  court  upon  the  convic- 
tion. 

We  concur:  ANGBLLOTTI,  O.  J.;  SHAW, 
J. ;    SLOSS,  J. ;   MBLVIN,  J. ;   RICHARDS, 

Judge  pro  tem. 

(177  Cal.  783) 

LALLT   V.    KUSTBR.      (L.   A.   4129.) 
(Supreme  Court  of  California.    March  21, 1918.) 

1.  Attobnbt  and  Cuent  «=»108— DcMBe  of 
Attobnkt— Instbuotions  or  Gubnts. 

It  is  the  duty  of  an  attorney  to  follow  the 
specific  instructions  of  his  client,  except  in 
mere  matters  of  detail  in  conduct  of  suit ;  and 
he  is  liable  for  loss  from  failure  to  follow  such 
instructions  with  a  reasonable  promptness  and 
care. 

2.  Attobnit  and  Client  <S=>112  —  Duties 
AND  Liabiuties  OF  Attobnet  —  AonoNS 
fob  NEOLiaENCK— Findii^qs. 

That  an  attorney,  instructed  by  his  client 
to  push  a  suit  to  judgment  as  quickly  as  possi- 
ble, delayed  the  same  more  than  four  years,  the 
suit  being  dinnissed  for  lack  of  diligent  prose- 
cution, establishes  negligence,  making  the  attor- 
ney liable  for  attending  loss. 

3.  Attobnet  and  Client  €=»  129(2)— Liabuj- 
TT  of  Attobwkt — Actions  fob  Neoliqence 
—Pleading  and  Evidence. 

The  burden  rests  uiion  a  client,  suing  his 
attorney  for  negligent  failure  to  collect  a  mort- 
gage, to  allege  and  prove  every  fact  necessary 
to  establish  such   liability,   including  proof  of 


successful  termination  at  foreclosure  suit  and 
collection  of  judgment,  but  for  attorney's  negli- 
gence. 
4.  Attobnet  and  Cubrt  «=9l29(2)— Liabiu- 

TT  OF  Attobnet  to  Ouent— Actions  fob 

Nbouoencb— Dauaoes. 
Evidence,  in  suit  by  client  against  attor- 
nej^  for  negligence  in  permitting  a  foreclosure 
suit  to  be  dismissed  for  want  of  prosecution, 
held  insufficient  to  sustain  a  finding  that  plain- 
tiff could  not  have  secured  judgment  of  fore- 
closure. 
6.  Attobnet  and  Client  «=»129(2)— Liabili- 

TT  OF  Client— AonoN  fob  Nkolxoence— 

Defe^sb. 
In  an  action  by  client  for  attorney's  negli- 
gence in  permitting  dismissal  of  foreclosure 
suit  for  want  of  prosecution,  the  defense  that 
the  proximate  cause  of  loss  was  client's  fail- 
ure to  appeal  from  dismissal  is  not  sustained, 
where  such  dismissal  was  proper. 

6.  MOBTGAGES  €=>475  —  FoBECLOStTBI  —  DIS- 
MISSAL FOB  Want  of  Pbosecution. 

It  is  proper  for  the  court,  upon  motion  to 
dismiss  foreclosure  suit  for  want  of  prosecution, 
to  consider  that  delay  may  have  been  for  unfair 
advantage,  and  to  consider  the  merits. 

7.  Dauaqgs  iS=»e2  (4)— Dun  to  Pbevent  ob 
Reduce  Attobnet's  Nboligence. 

A  client,  adcing  damages  from  nttomey  for 
negligent  dismissal  of  foreclosure  suit  for  want 
of  prosecution,  was  not  bound  to  bring  a  new 
foreclosure  suit  in  hope  of  avoiding  statute  of - 
limitations  and  being  successful. 

8.  Attobnet  and  Client  «=>129(4)— Liabili- 
tt  of  Attobnet  to  Client— Actions  fob 
Negligence— Measube  of  Dauaobs. 

The  measure  of  damages  to  client  for  loss 
caused  by  attorney's  negligence  in  permittint 
dismissal  of  foreclosure  suit  is  the  amount  that 
could  have  been  recovered,  less  the  actual  value, 
if  any,  to  the  client  of  the  note  and  mortgage 
barred  by  limitations,  to  be  determined  from  the 
evidence. 

Department  2-  Appeal  from  Superior 
Court,  Los  Angeles  County;  John  M.  Tork, 
Judge. 

Action  by  Marie  Lally,  formerly  Marie 
Fleming  Everest  Brown  Bastes,  against  Ed- 
ward G.  Kuster.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

Sidney  J.  Parsons,  of  Los  Angeles,  for  ap- 
pellant. Edward  G.  Kuster,  Gilbert  A.  Mc- 
Elroy,  and  H.  M.  Young,  all  of  Los  Angeles, 
and  Q.  W.  Butterworth,  for  respondent 

WILBUR,  J.  This  Is  an  appeal  from  a 
judgment  In  favor  of  the  defendant  The 
action  was  brought  by  the  plaintiff  to  recov- 
er damages  for  neglect  by  said  respondent  as 
appellant's  attorney  in  the  collection  of  a  note 
and  mortgage.  Two  questions  are  presented 
by  the  appeal:  Was  the  respondent  guilty  of 
neglect,  and,  if  so,  was  the  appellant  dam- 
aged thereby?  These  issues  having  been  de- 
termined by  the  lower  court  In  favor  of  the 
respondent,  we  are  to  determine  whether  or 
not  there  is  substantial  evidence  to  supiwrt 
Its  findings. 

[1 , 2]  On  June  10, 1907,  appellant  employed 
respondent  to  collect  an  overdue  note  and 
mortgage  for  $1,767.38,  against  which  the 
statute  of  limitations  would  run,  unless  suit 
was  brought  October  16, 1907.   This  note  and 
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mortgage  were  placed  In  respondent's  hands 
July  20, 1907.  Suit  was  begun  on  October  16, 
1907.  Defendant  therein  demurred  to  an 
amended  complaint  June  17,  1909;  the  de- 
murrer was  never  presented  to  the  court, 
and  defendant  was  never  required  to  answer. 
Four  years  and  seven  months  after  suit 
brought,  on  May  16,  1912,  the  suit  was  dis- 
missed by  the  superior  court  for  lack  of  dili- 
gence in  the  prosecution  thereof,  and  for  lack 
of  merit  During  all  this  time  the  appellant 
was  pressing  respondent  to  bring  said  case 
to  a  determination,  on  April  7,  1908,  writing: 
"I  wish  you  would  push  the  case  and  get 
judgment  as  soon  as  possible." 

On  June  2,  1909,  Mr.  Tomllnson  wrote  re- 
spondent: 

"Both  Mr.  and  Mrs.  Eastes  [now  Lally,  ap- 
pellant] arc  exceedingly  anxious  to  have  this 
case  brought  to  an  early  trial.  Of  course  they 
desire  to  win  it,  but  the  main  point  is  to  get 
a  decision." 

"An  attorney's  duty,  where  he  is  specially 
instructed,  is  to  follow  the  instructions  of  his 
client,  except  as  to  matter  of  detail  connected 
with  the  conduct  of  the  suit,  and  he  is  liable  for 
all  losses  resulting  from  its  failure  to  follow 
such  instructions  with  reasonable  promptness 
and  care."    6  Corpus  Juris,  p.  204,  {  234. 

Respondent's  position  is  that  in  his  best 
Judgment  as  an  attorney  at  law,  the  policy 
of  delay  was  deliberately  adopted,  owing  to 
the  strength  of  an  anticipated  defense,  herein- 
after stated  at  length,  and  the  prospect  that 
the  defendant  therein,  her  own  principal  wit- 
ness in  the  case,  would  die,  and  that  there- 
after the  suit  could  be  prosecuted  with  a  bet- 
ter prospect  of  success,  and  that  such  policy 
of  delay  was  adhered  to  with  deliberate  pur- 
pose, notwithstanding  the  ever-growing  pros- 
pect of  a  dismissal  for  lack  of  diligent  prose- 
cution; that  his  Judgment  was  fairly  exer- 
cised and  reasonably  skillful,  and  that  be  Is 
not  therefore  chargeable  with  negligence. 
Respondent  relies  upon  the  rule  that: 

"Where  an  attorney  is  given  full  discretion  to 
pursue  any  such  course  to  secure  the  collection 
of  a  debt  as  he  may  deem  best,  be  is  not  liable 
for   adoiiting   a   course   that  he   may    consider 

S roper  under  the  circumstances,  although  the 
ebt  may  be  thereby  lost,  unless  it  is  shown  that 
his  error  of  judgment  was  due  to  a  lack  of 
knowledge  of  plain  and  elementary  principles 
which  every  attorney  should  know."  6  Corpus 
Juris,  p.  701. 

Respondent  also  relies  upon  the  rule  that: 
"An  attorney  must  be  held  to  undertake  to 
use  a  reasonable  degree  of  care  and  skill,  and  to 
possess  to  a  reasonable  extent  the  knowledge 
requisite  to  a  proper  performance  of  the  duties 
of  his  profession.  If  injury  results  to  the  client 
as  a  proximate  consequence  of  the  want  ot 
such  knowledge  or  sicill.  or  from  the  failure  to 
exercise  such  care,  he  must  respond  in  dam- 
ages to  the  extent  of  the  injury  sustained  by  his 
client  •  •  •  An  attorney,  however,  is  not 
liable  for  everir  mistake  that  may  occur  in 
practice.  If  he  is  fairly  capacitated  to  discharge 
the  duties  ordinarily  incumbent  upon  one  of 
his  profession,  and  acts  with  a  proper  degree  of 
attention,  with  reasonable  care,  and  to  the  best 
of  his  skill  and  knowledge,"  he  will  not  be  re- 
sponsible for  a  mere  error  of  judgment  when  be 
consults  bis  client,  and  the  latter,  after  being 
informed  of  the  legal  status  of  the  case,  approves 


the  course  the  attorney  proposes  to  pursue.    6 
Corpus  Juris,  pp.  696,  697. 

Without  attempting  to  analyze  in  detail  the 
voluminous  correspondence  between  the  par- 
ties, it  seems  sufficient  to  say  that  respond- 
ent fully  disclosed  his  plan  of  delay  to  ap- 
pellant in  a  letter  of  May  27,  1909,  and  also 
fully  and  fairly  presented  the  hazard  of  sncb 
a  course,  and.  If  appellant  had  acquiesced  in 
that  position,  or  left  it  to  respondent's  judg- 
ment, we  would  unhesitatingly  affirm  the  low- 
er court  Instead  of  such  approval,  Mr.  Tom- 
llnson wrote  the  above^uoted  letter  of  June 
2,  1909,  in  addition  stating  therein: 

"I  trust  you  will  leave  no  stone  unturned  to 
get  a  very  early  decision,  and  above  all,  no  time 
should  be  lost  in  getting  service  on  Mrs.  Brown" 
(the  defendant  in  the  foreclosure  suit). 

Respondent  apparently  acquiesced  in  tlieae 
instructions,  and  on  January  13,  1910,  wrote, 
advising  appellant  not  to  pay  taxes  payable 
in  April  (1910),  "before  which  time  I  hope 
this  case  will  be  tried  and  decided."  On  Jan- 
uary 31, 1910,  respondent  wrote  that  he  woald 
try  to  get  Mrs.  Brown's  attorney  to  file  an 
answer.  "Thereupon  I  will  have  it  set  for 
trial  at  the  earliest  possible  date."  Nothiag 
was  done  in  court  for  more  than  two  years 
thereafter,  when,  in  response  to  respondent's 
motion  to  restore  the  demurrer  to  the  calen- 
dar, the  defendant,  Mrs.  Brown,  succeeded  in 
having  the  case  dismissed.  We  have  here, 
then,  a  direct  loss  due  to  disobedience  of  the 
client's  instructions,  for  which  respondent  Is 
liable.  We  have  not  quoted  respondent's  tes- 
timony nor  other  evidence  concerning  the  wis- 
dom of  his  course.  The  appellant  sought  a 
decision  of  the  court  on  the  merits  of  the 
case;  with  the  best  of  motives  no  doubt  this 
was  prevented  by  respondent's  course.  The 
lower  court  was  in  error  in  deciding  against 
the  appellant  on  this  undisputed  testimony. 

[3}  As  to  damages.  The  lower  court  found 
appellant's  mortgage  was  uncollectible,  as  It 
had  been  paid.  In  considering  the  evidence 
on  that  subject,  it  is  necessary  to  bear  in 
mind  the  rule  as  to  the  burden  of  proof. 

"In  a  suit  by  a  client  against  an  attorney  fw 
negligence  in  conducting  the  collection  of  a 
claim,  whereby  the  debt  was  lost  the  burden 
rests  on  the  former  to  allege  and  prove  every 
fact  essential  to  establish  such  liability.  He 
must  allege  and  prove  that  the  claim  was  turned 
over  to  the  attorney  for  collection;  that  there 
was  a  failure  to  collect;  that  this  failure  was 
due  to  the  culpable  neglect  of  the  attorney; 
and  that,  but  for  such  negligence,  the  debt  could, 
or  would,  have  been  collected.  Hence,  where  a 
claim  is  alleged  to  have  been  lost  by  an  attor- 
ney's negligence,  in  order  to  recover  more  than 
nominal  damages  it  must  be  shown  that  it  was 
a  valid  subsisting  debt,  and  that  the  debtor  was 
solvent."  6  Corpus  Juris,  p.  710,  {  260,  cited 
as  authority  in  Vooth  v.  McEachen,  181  N.  T. 
28,  73  N.  E.  488,  2  Ann.  Cas.  601. 

[4]  The  question  here,  then,  is  whether  or 
not  there  was  substantial  evidence  to  Justi^ 
the  trial  court  in  holding  that  there  was  no 
debt  which  could  have  been  collected  by  the 
respondent,  and  therefore  that  the  appellant 
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was  not  Injured  by  the  conduct  of  tbe  re- 
qiondent  In  determlnlnK  thla  matter,  in 
view  of  the  decision  of  the  trial  court  against 
the  validity  of  the  claim,  the  question  being 
a  mixed  one  of  law  and  fact,  we  are  bound  to 
take  the  view  of  the  evidence  most  strongly 
against  the  appellant.  This  view  of  the  evi- 
dence tends  to  show  the  following  state  of 
facts:  That  Mrs.  Brown,  the  defendant  In 
the  foreclosure  suit,  had  known  one  George 
Brown,  appellant's  deceased  husband;  had 
been  present  at  his  birth;  at  his  mother's 
death ;  had  from  time  to  time  cared  for  him, 
and  bad  maintained  such  friendly  relations 
with  him  that  he  addressed  her  as  "mother" ; 
that  during  the  last  few  years  of  his  Ufa  he 
came  to  her  home  in  Los  Angeles  and  lived 
with  her  as  a  boarder  in  her  home  upon  the 
premises  secured  by  the  mortgage  sought  to 
be  foreclosed  by  the  appellant;  that  he  nev- 
er paid  his  board  bill,  although  he  had  agreed 
to  do  80}  that,  learning  that  she  was  being 
pressed  by  the  holder  of  a  mortgage  'upon 
her  premises,  he  told  her  that  he  would  take 
care  of  the  matter  and  see  that  It  was  paid 
off.  For  that  purpose  he  requested  that  she 
deed  the  property  to  him ;  that  he  accepted 
the  deed  and  later  reconveyed  the  same  to 
ber,  with  the  information  that  she  would 
never  be  troubled  by  the  mortgage  again. 
He  had  in  fact  secured  the  release  of  the 
mortgage  in  question  by  making  the  renewal 
mortgage  upon  the  premises,  later  assigned 
to  and-  sout^t  to  be  foreclosed  by  appellant, 
bis  widow.  Upon  the  deed  reconveylng  the 
ptoperty  to  ber  being  delivered,  she  discov- 
ered that  it  provided  that  she  "assumed  and 
agreed  to  pay"  a  mortgage  of  ?1,767.38,  the 
mortgage  here  In  question.  She  therefore 
corresponded  wltb  George  Brown,  who  had 
left  her  home  and  married  the  appellant, 
asking  him  to  do  something  for  ber,  and 
finally  received  Information  from  him  that  it 
had  been  paid.  In  order  to  explain  what  bad 
actually  occurred  it  will  be  necessary  to 
give  some  of  the  details  concerning  the  source 
from  which  the  mortgage  was  "paid." 
Oeorge  Brown's  father  had  died,  leaving  him 
property  in  trust  to  three  trustees,  one  of 
whom,  bis  stepmother,  having  married  a  man 
named  Johnson,  after  the  death  of  the  father 
of  George  Brown,  was  named  Sarah  John- 
son. By  the  terms  of  the  trust  the  property 
was  to  be  held  for  Oeorge  Brown  until  be 
was  30  years  old,  during  which  period,  after 
arriving  at  the  age  of  25,  he  was  to  receive 
the,  Income  therefrom,  and  upon  attaining  the 
age  of  30  years  it  was  to  be  turned  over  to 
him,  or  If  he  died  before  that  age  it  was  to 
be  turned  over  to  bis  surviving  wife.  The 
trustees,  upon  the  request  of  George  Brown, 
paid  out  from  this  trust  fund  the  face  value 
of  the  mortgage  and  interest,  and  took  an 
assignment  thereof  from  the  mortgagee  to 
themselves  as  trustees.  It  was  undoubtedly 
the  expectation  of  all  concerned  that  upon 
George  attaining  30  years  of  age,  the  mort- 


gage would  be  turned  over  to  him,  be  would 
satisfy  the  same  of  record,  and  the  whole 
matter  would  be  disposed  of.  No  collection 
of  interest  was  made  from  Mrs.  Brown,  the 
defendant  in  the  foreclosure  proceeding. 
George  Brown  died  at  the  age  of  28.  In  pur- 
suance of  the  above-mentioned  will  and  trust 
thereunder  the  trustees  turned  over  all  the 
balance  of  the  property  held  by  them  In  trust 
for  the  deceased  and  his  surviving  wife  to 
the  appellant  herein,  his  surviving  wife,  in- 
cluding, among  other  assets,  the  mortgage  in 
question.  The  plaintiff,  of  course,  secured 
no  greater  rights  against  Mrs.  Brown,  the 
defendant  In  the  foreclosure  suit,  than  the 
trustees  bad;  but  the  mortgage  note  was 
not  extinguished  by  payment  thereof  or  by 
operation  of  law.  George  Brown,  as  against 
the  appellant,  was  entitled  to  the  Interest  on 
the  fund  represented  by  his  mortgage  note, 
and  to  that  extent  the  Interest  may  be  con- 
sidered as  paid  or  extinguished,  but  be  Iiad 
no  right  to  the  principal  fund  invested  in 
said  note  unless  he  lived  to  be  30  years  of 
age.  Upon  his  death  it  belonged  to  his  sur- 
viving wife.  The  trustees  accepted  and 
treated  the  mortgage  as  an  asset  in  their 
hands,  and  accounted  for  the  same  to  tbe 
court  in  the  trustee's  proceedings.  So  far 
as  the  defendant  in  the  foreclosure  proceed- 
ings, Mrs.  Brown,  was  concerned,  she  was 
not  entitled  to  complain  of  the  failure  of 
George  Brown  to  make  her  a  gift.  It  was  not 
claimed  that  he  owed  her  the  amount  of  the 
mortgage.  We  cannot  assume  in  this  case 
that  the  court  in  tbe  trial  of  the  mortgage 
foreclosure  proceeding  would  have  come  to 
an  erroneous  conclusion  because  of  sympathy 
for  the  defendant,  Mrs.  Brown.  Tbe  utmost 
that  we  can  assume  on  the  appeal  of  the  in- 
stant case  is  that  the  most  favorable  decree 
she  could  have  secured  would  have  been  one 
based  upon  the  truth  of  her  testimony  and 
all  tbe  inferences  properly  deduclble  from 
that  testimony.  On  this  appeal  this  court  is 
substantially  in  the  situation  that  it  would 
be  in  reviewing  the  decision  of  the  trial  court 
in  the  mortgage  foreclosure  proceeding  had 
the  evidence  offered  here  been  introduced  in 
that  case  and  the  decision  therein  been  fa- 
vorable to  the  defendant,  Mrs.  Brown. 

[S-7]  Respondent  daims  that  the  Judgment 
of  dismissal  for  lack  of  diligence  was  er- 
roneous; that  he  was  prepared  to  seek  a 
rehearing  upon  that  matter,  and  in  case  of 
failure  thereon  to  appeal  from  the  order.  He 
contends  that  such  an  appeal  would  have 
been  successful,  and  that  therefore  the  prox- 
imate cause  of  the  loss  to  the  appellant  was 
the  failure  to  take  such  an  appeal.  He  also 
claims  that  appellant  should  have  brought  a 
new  suit  to  foreclose  the  mortgage  in  ques- 
tion, and  should  not  rest  upon  the  proposi- 
tion that  the  mortgage  was  barred  by  the 
statute  of  limitation;  that  until  she  had 
actually  been  defeated  in  a  new  proceeding 
to  foreclose  by  a  plea  of  the  statute  of  11m- 
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itation  she  cannot  be  heard  to  say  that  a  loss 
had  actnally  accrued  to  her. 

[I]  With  regard  to  the  failure  to  appeal 
from  the  Judgment  of  dismissal:  The  ap- 
pellant abandoned  the  appeal  after  being 
advised  by  the  respondoit  that,  in  his  Judg- 
ment, the  appeal  would  be  successful,  but, 
even  If  successful,  that  she  would  ultimately 
lose  the  case  and  that  she  consented  thereto. 
In  support  of  the  judgment  of  the  trial  court 
we  must  accept  the  testimony  of  the  respond- 
ent on  this  matter  and  consider  the  effect  of 
such  abandonment,  and  whether  or  not  the 
loss  resulted  therefrom.  Respondent  con- 
tends, and  It  Is  true,  that  the  merits  of  a 
case  ought  not  to  be  decided  on  a  motion  to 
dismiss.  But  It  Is  proper  for  the  court  upon 
a  motion  to  dismiss  for  lack  of  diligence  In 
prosecution  to  take  Into  consideration  the 
fact  that  the  delay  may  have  been  Intention- 
al and  to  secure  an  unfair  advantage.  In 
that  view  of  the  case  it  was  proper  for  the 
trial  court  to  consider  the  nature  and  char- 
acter of  the  case  and  the  nature  of  the  pro- 
posed defense,  and  the  probability  or  possi- 
bility of  such  defense  being  successful.  We 
hold  that  the  Judgment  of  dismissal  In  that 
case  was  proper.  Was  the  applicant  bound 
to  bring  a  new  action  of  foreclosure  In  order 
to  have  It  formally  adjudicated  that  her 
claim  was  barred,  or  in  the  hope  that  the 
defendant  therein  would  not  plead  the  stat- 
ute? In  this  connection  It  may  be  noted  that 
the  respondent  Is  relying  upon  two  entirely 
inconsistent  defenses:  One,  the  statute  of 
limitations,  on  which  he  claims  that  appel- 
lant's right  of  action  against  him  accrued 
at  the  time  of  the  first  disobedience  of  the 
orders  of  his  client  in  1907  or  1908;  and  the 
other,  that  It  never  accrued,  as,  he  contends, 
appellant  was  bound  to  await  the  result  of 
a  second  foreclosure  suit.  Neither  question 
is  free  from  difficulty,  and  yet  where  the 
disobedience  complained  of  consists  In  delay 
only,  the  cause  of  action  cannot  be  said  to 
arise  until  such  delay  has  resulted  in  some 
injury,  as  it  did  when  the  court  dismissed 
the  case  because  of  the  delay.  The  question 
then  is,  What  damage  accrued  to  the  appel- 
lant at  the  time  of  the  dismissal  of  her  suit 
to  foreclose  the  mortgage?  If  we  assume, 
as  respondent  contends  we  should,  that  there 
was  a  possibility  that  the  defendant  in  the 
new  foreclosure  proceedings  might  not  plead 
the  statute  of  limitations,  and  that  therefore 
the  suit  might  be  successful,  or  if  we  aasimie 
that  the  cloud  upon  the  record  title,  due  to 
the  recordation  of  the  mortgage,  was  of  some 
value,  it  does  not  follow  that  the  appellant 
would  have  to  wait  until  it  was  finally  de- 
termined in  court  that  these  rights  were  val- 
ueless; for  at  the  time  her  right  of  action 
accrued  she  would  be  entitled  to  recover 
whatever  damages  she  had  then  suffered. 
The  measure  of  damages  then  accruing  to 
the  appellant  would  be  the  loss  caused  by  the 


dismissal,  which  would  be  fhe  amount  that 
could  have  been  recovered  in  foreclosure  pro- 
ceedings, less  the  actual  value,  if  any,  in  the 
barred  note  and  mortgage  to  the  appellant. 
This  value  was  to  be  determined  by  the  trial 
court  from  the  evidence  on  that  subject  be- 
fore it 
Judgment  and  order  reversed. 

We  concur:     MELVIN,  J.;    VICTOR   B. 
SHAW,  Judge  pro  tem. 


(3«  CaL  An>.  OS) 
RATTRAY  v.  WICKERSHEIM  IMPLB- 
MENT  CO.    (Civ.  2034.) 

(District  Court  of  Appeal,  Second  District,  Call- 
fornia.     Feb.  11,  1913.) 

1.  Appkal  and  Error  «=»757(1)  —  Bsrer  — 
TTPEWRnTEif  Record— Extent  op  Review. 

Wiiere  the  only  record  on  appeal  consists  of 
a  typ*ewritten  transcript,  tbe  court  need  go  no 
further  than  to  those  portions  of  the  record 
which  have  been  printed  in  the  briefs,  since  it 
is  presumed  that  by  their  briefs  counsel  have 
submitted  all  portions  of  record  which  they  de- 
sire to  coll  to  attention  of  court,  in  view  of 
Code  Civ.  Proc.  {  953c,  providing  that  on  such 
appeal  the  parties  must  print  in  their  briefs 
such  portions  of  tbe  record  as  they  desire  to  c«]l 
to  the  attention  of  the  court 

2.  Appeai,  and  B>krob  ®=>927(3)  —  REVnew  — 
Motion  for  JiroNsmT— Presumption. 

To  determine  whether  the  case  presented 
was  sufficient  to  defeat  motion  for  nonsuit,  the 
court  on  appeal  must  allow  plaintiff  the-  benefit 
of  all  facts  admitted  by  the  answer,  together 
with  all  other  facts  which  the  evidence  tends  to 
Jrove. 

3.  Corporations  «=»30(^Empi.otino  Agent 
TO  Sell  Stock— Adthobity  op  President. 

That  W.  was  president  and  manager  of  de- 
fendant corporation  did  not  authorize  him  to 
sell  shares  of  stock,  to  determine  the  price  for 
which  they  iihould  be  sold,  or  to  employ  an  agent 
to  find  purchasers. 

4.  Cobpohations  i&=3432(12)— Saue  of  Stock 
AT  Less  than  Pab  —  Axjthobitt  or  Pbesi- 
dent. 

That  after  president  of  defendant  corpora- 
tion had  employed  plaintiff  to  sell  corporate 
stock,  and  before  plaintiff  had  found  a  puT^ 
chaser,  tbe  board  of  directors  authorised  the 
president  to  sell  the  stock  at  par,  does  not  tend 
to  establish  the  president's  authority  to  accept 
offer  made  by  such  purchaser  to  buy  stock  at 
less  than  par. 

6.  Brokers  @=>49(3)  —  Vaxiance  BsrwEKif 
Contracts  Tendered  and  Authorized. 
To  entitle  plaintiff  to  commission  in  accord- 
ance with  an  alleged  oral  agreement  to  procure 
a  purchaser  of  stock,  it  was  necessary  to  show 
that  defendant  corporation  had  given  authority 
to  sell  stock  at  a  price  corresponding  to  the  offer 
made  by  tbe  purchpsers  procured  by  plaintiff. 

6.  Bbokebs  «=>49(3)  —  Aotion  fob  Cmnas- 
BioN— Proof. 
Where  purchaser's  offer  was  to  purchase 
stock  at  less  than  par,  and  the  proof  failed  to 
show  that  defendant  corporation  ever  offered  to 
sell  stock  at  less  than  par,  the  defect  in  plaia- 
tifTs  case  was  not  cured  by  answer  which  stat- 
ed that  defendant  entered  into  negotiations  for 
sale  of  stock  to  such  purchaser,  but  that  he 
failed  to  purchase. 
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7.  Bkokebs  <£=949(3)  —  AcTiow  tob  Comuis- 

BION— ESTOPPW* 

Neither  the  admiisions  in  defendant's  an- 
swer that  defendant  corporation  entered  into  ne- 
gotiations with  purchaser  of  stock  procured  by 
plaintiff  nor  the  knowledge  of  the  president  or 
aecretar;  that  plaintiff  was  endeavoring  to  pro- 
cure investors  in  the  corporation  are  sufficient  to 
estop  defendant  from  relying  upon  defense  that 
plaintiff  was  not  authorized  to  procure  a  pur- 
chaser at  the  price  which  the  purchaser  procuiS 
ed  proposed  to  pay. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frank  Q.  Finlayson,  Judge. 

Action  by  W.  S.  Rattray  against  the  Wlck- 
ersbelm  Implement  Company.  Judgment  for 
defendaut,  and  plaintiff  appeals.    Affirmed. 

James  E.  Mahon  and  Alfred  H.  McAdoo, 
both  of  Iios  Angeles,  for  appellant.  Head  & 
Murks,  of  FullertoD,  for  respondent 

CONREI,  P.  J.  At  the  trial  of  this  ac- 
tion the  court  granted  the  defendant's  mo- 
tion for  a  nonsuit  Plaintiff's  appeal  la 
from  the  judgment. 

By  his  action  the  plaintiff  seeks  to  recover 
commissions  In  accordance  with  an  alleged 
oral  agreement  William  J.  Wlckershelm 
was  the  president  and  general  manager  of 
defendant  company.  A  condensed  statement 
of  the  plalntlfTa  testimony  is  as  follows: 

"In  August,  1914,  Mr.  Wickersheim  came  to 
my  office  and  asked  me  if  I  could  get  him  a 
man  who  would  invest  some  money  in  his  com- 
pany^  He  said  if  I  would  put  him  in  touch 
with  a  party  who  was  able  and  willing  to  invest 
some  money,  he  agreed  he  would  give  me  5  per 
cent  He  preferred  to  get  a  man  who  would  put 
in  $10,000." 

Thereafter  Mr.  Wlckershelm  sent  to  the 
plaintiff  a  letter,  which  the  plaintiff  receiv- 
ed on  March  26,  1915,  as  follows: 

"This  is  to  confirm  our  verbal  agreement  In 
which  we  agreed  to  pay  you  5  per  cent  on  flO,- 
000  or  more,  if  you  are  successful  in  securing  an 
investment  with  this  amount  for  our  business." 

This  letter  was  signed  "Wlckershelm  Im- 
plement Company,  by  Wm.  J.- Wlckershelm." 
The  plaintiff  introduced  to  Wlckershelm  one 
F.  S.  Moore,  who,  on  March  23,  1915,  sub- 
mitted to  Wickersheim  a  written  offer  to 
purchase  150  shares  of  capital  stock  of  de- 
fendant company  for  the  consideration  of 
$10,000.  In  response  to  that  offer  Wlcker- 
shelm signed  an  acceptance  In  which  It  was 
stated  that: 

"In  consideration  of  the  agreement  by  F.  S. 
Moore,  made  this  23d  day  of  March,  I  hereby 
agree  to  deliver  him,  upon  fulfillment  of  the 
agreement,  150  shares  of  the  capital  stock  of  the 
Wickersheim  Implement  Company  (and  until 
such  stock  is  issued  and  delivered  I  will  deposit 
the  same  number  of  shares  of  my  stock  in  the 
company  in  lieu  of  said  stock)." 

This  acceptance,  was  signed  "Wm.  J.  Wlck- 
ershelm, Pres.  Wlckershelm  Implement  Com- 
pany." William  J.  Wlckershelm,  called  as  a 
^witness  for  the  plaintiff,  testified  that  at  the 
time  above  mentioned  he  owned  344  or  346 
shares  of  the  440  shares  of  stock  of  the  cor- 
poration at  that  tine  Issued.    On  March  29, 


1915,  a  letter  was  sent  to  the  plaintiff,  signed 
by  the  company  by  Wlckershelm,  as  follows: 
"I  herewith  cancel  our  verbal  agreement  in 
which  we  agreed  to  pay  yooi  5  per  cent,  on  the 
sale  of  $10,000  worth  or  more  of  our  stock,  with 
or  without  services,  and  which  was  confirmed  in 
our  letter  of  March  25,  1916." 

S.  J.  Laporte  was  the  secretary  of  defend- 
ant company.  In  connection  with  the  testi- 
mony of  Laporte,  called  as  a  witness  for  the 
plaintiff,  the  plaintiff  introduced  in  evidence 
a  record,  which  we  wUl  assume  was  part  of 
the  minutes  of  the  board  of  directors,  al- 
though that  fact  does  not  distinctly  and  pos- 
itively appear.  Those  minutes  show  that  on 
February  15,  1915,  a  motion  was  adopted  to 
the  effect  that  the  president  Wickersheim, 
was  authorized  to  sell  the  treasury  stock  of 
the  corporation  at  the  par  value  of  $100  per 
share.  Laporte  testified  that  none  of  the  di- 
rectors except  Wlckershelm  and  himself, 
knew  of  the  Moore  transaction. 

The  motion  for  nonsuit  was  based  upon 
the  grounds,  first  that  the  plaintiff  failed  to 
show  any  authority  on  behalf  of  the  corpora- 
tion to  authorize  the  employment  of  an 
agent,  or  the  sale  of  stock,  or  the  authoriza- 
tion by  the  corporation  of  the  contract  upon 
which  the  plaintiff  bases  his  action;  second, 
that  the  plaintiff  failed  to  show  that  Moore 
was  at  any  time  able  to  make  any  invest- 
ment in  the  corporation  or  to  perform  his  al- 
leged contract 

The  complaint  counted  upon  an  oral  con- 
tract made  between  the  plaintiff  and  the  de- 
fendant by  the  terms  of  which  it  was  cove- 
nanted and  agreed  that,  in  the  event  that 
plaintiff  would  procure  an  investor  or  in- 
vestors with  $10,000  or  more  to  Invest  in  the 
business  of  the  defendant,  the  defendant 
would  pay  to  the  plaintiff  for  said  services  6 
per  cent  on  the  amount  so  procured.  It  was 
alleged  that  pursuant  to  that  contract  plain- 
tiff procured  Moore  as  such  investor,  who 
was  ready,  willing,  and  able  to  invest  the 
sum  of  $10,000  in  said  business  of  the  de- 
fendant "which  said  Investment  was,  on  or 
about  the  23d  day  of  March,  1915,  accepted 
by  the  defendant  herein."  There  were  other 
counts  in  the  complaint  which  we  omit  to 
describe,  since  they  cannot  affect  .the  merits 
of  this  appeal. 

The  answer  of  defendant  denied  that  plain- 
tiff and  defendant  entered  into  the  contract 
stated  In  the  complaint,  and  denied — 
"that  defendant  agreed  to  pay  any  sum  as  com- 
mission or  bonus  or  any  payment  for  the  serv- 
ices of  the  plaintiff  in  securing  an  investor  or 
investors  to  invest  in  the  business  of  defendant 
except  that  defendant  agreed  with  plaintiff  to 
pay  plaintiff  a  commission  of  5  per  cent,  upon 
the  stock  of  defendant  sold  by  plaintiff,  provid- 
ing that  plaintiff  sold  treasury  stock  of  the  de- 
fendant corporation  in  a  total  amonnt  of  $10,- 
000  or  more." 

The  answer  dented  that  the  plaintiff  pro- 
cured Moore  to  Invest  $10,000  or  any  other 
sum  in  the  business  of  defendant,  and  denied 
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that  Moore  or  any  person  was  willing,  ready, 
or  able  to  Invest  In  tbe  said  business  of  de- 
fendant the  earn  of  $10,000  or  any  otber  sum. 
The  answer  alleged  that  said  Moore  and  de- 
fendant entered  Into  negotiations  for  the 
sale  of  certain  stock  of  defendant  to  said 
Moore,  but  that  Moore  failed  and  refused 
to  purchase  any  stock  6f  defendant  corpora- 
tion or  Invest  any  money  with  It.  The  an- 
swer further  alleged  that,  after  the  1st  day 
of  September,  1914,  and  before  the  com- 
mencement of  this  action,  It  was  agreed  be- 
tween plaintiff  and  defendant  that  If  the 
plaintiff  sold  treasury  stock  of  the  defend- 
ant corporation  In  a  total  amount  of  $10,000 
or  more,  defendant  would  pay  plaintiff  a 
commission  of  5  per  cent  on  all  stock  so 
sold  by  the  plaintiff,  providing  said  sales  ag- 
gregated an  amount  of  $10,000  or  more. 

[1]  The  only  record  on  appeal  consists  of 
a  typewritten  transcript  The  foregoing 
statement  of  facts  and  of  the  issues  present- 
ed In  the  case  is  a  substantially  complete 
statement  of  all  of  those  portions  of  the  rec- 
ord which  have  been  printed  in  the  briefs. 
We  need  not  g^  further,  since  it  is  presum- 
ed that  by  their  briefs  counsel  have  submit- 
ted to  us  all  portions  of  the  record  which 
they  desire  to  call  to  our  attention.  Code 
Civ.  Proc.  {  953c. 

[2-4]  In  order  to  determine  whether  the 
case  presented  was  sufficient  to  defeat  a  mo- 
tion for  nonsuit  upon  the  grounds  stated, 
we  must  allow  to  the  plaintiff  the  benefit  of 
all  facts  admitted  by  the  answer,  together 
with  all  other  facts  which  the  evidence  tend- 
ed to  prove.  The  fact  that  Wlckershelm 
was  president  and  general  manager  of  the 
corporation  did  not  authorize  Wlckershelm 
to  sell  shares  of  stock  or  to  determine  the 
price  for  which  they  would  be  sold,  or  to  em- 
ploy an  agent  to  find  purchasers  for  stock. 
Such  transactions  are  not  within  the  scope 
of  the  business  which  either  a  president  or 
a  general  manager  Is,  by  virtue  of  his  office, 
qualified  to  transact  for  the  corporation. 
Northwestern  Packing  Co.  v.  Whitney,  5 
CaL  App.  105,  80  Pac.  981.  The  fact  that 
afterward,  and  before  the  plaintiff  had  found 
Mr.  Moore,  the  board  of  directors  author- 
ized the  president  to  sell  the  treasury  stock 
at  par,  does  not  tend  to  establish  the  presi- 
dent's authority  to  accept  the  offer  made  by 
Moore,  for  that  was  a  proposition  to  buy 
stock  at  less  than  par. 

In  order  to  make  even  a  plausible  argu- 
ment appellant  finds  It  necessary  to  resort 
to  facta  admitted  In  defendant's  answer. 
These  admitted  facts  were,  that  defendant 
agreed  to  pay  plaintiff  a  commission  of  5  per 
cent  upon  the  stock  of  defendant  sold  by 
plalntlfC,  If  plaintiff  sold  treasury  stock  of 
defendant  corporation  in  tbe  total  amount  of 
$10,000  or  more.    Since  tbe  evidence  shows 


that  in  all  of  the  negotiations  Wlckershelm 
was  the  only  person  who  acted  for  defendant 
the  answer  may  fairly  he  understood  as  ad- 
mitting that  he  was  authorized  to  make  the 
agreement  with  plaintiff  as  it  was  admitted 
that  it  was  made.  But  it  should  also  be 
understood  from  the  pleading  and  proof  thus 
made  that  the  plaintiff  would  not  be  deoned 
to  have  "sold"  stock  until  he  produced  a  pur- 
chaser who  was  able,  ready,  and  willing  to 
buy  the  stock  on  terms  of  sale  authorized 
by  the  corporation. 

[S-7]  To  establish  complete  performance  on 
the  part  of  plaintiff,  it  was  necessary  to 
show  that  the  corporation  had  given  authori- 
ty to  sell  the  stock  at  a  price  correspond- 
ing to  the  offer  made  by  Moore.  That  offer 
was  to  pay  for  the  stock  only  two-thirds  of 
its  par  value.  There  is  no  admission  in  the 
answer,  nor  is  there  any  evidence,  that  the 
corporation  ever  offered  to  sell  stock  at  less 
than  par,  or  that  It  authorized  Wlcker- 
shelm to  arrange  for  a  sale  at  less  than 
par.  This  defect  in  the  plaintiff's  case  is 
not  cured  by  the  statement  which  was  made 
in  the  answer  that  Moore  and  the  defend- 
ant entered  into  negotiations  for  the  sale 
of  certain  stock  of  defendant  to  Moore, 
but  that  he  had  failed  and  refused  to  invest 
any  money  in  the  corporation  or  purchase 
any  of  its  stock.  Neither  these  facts  admit- 
ted by  the  answer,  nor  the  knowledge  by 
Wlckershelm  and  by  the  secretary  of  the 
corporation  that  the  plaintiff  was  endeavor- 
ing to  secure  investors  in  the  corporatloD, 
are  sufficient  to  estop  the  corporation  from 
relying  upon  Its  defense  that  it  was  not 
shown  to  have  authorized  the  plaintiff  to  se- 
cure a  purchaser  of  stock  at  the  price  which 
Moore  proposed  to  pay.  It  Lb  directly  es- 
tablished by  the  evidence  that  a  majority  of 
the  board  of  directors  did  not  know  of  the 
Moore  transaction.  It  does  not  appear  that 
the  board  of  directors,  or  that  any  of  its 
directors  other  than  Wlckershelm  and  La- 
porte,  knew  that  any  effort  was  being  made 
to  sell  stock  at  a  price  less  than  its  par  val- 
ue. We  agree  with  the  rule  to  which  coun- 
sel direct  our  attention  that: 

"Where  the  special  character  of  the  aeency  is 
not  known  and  the  principal  has  clothed  the 
agent  with  apparent  powers,  strangers  in  deal- 
ing with  the  agent  may  assume  that  such  appar- 
ent powers  are  possessed.  The  principal  cannot 
by  private  communications  with  his  agent  limit 
the  authority  which  he  allows  the  agent  to  as- 
sume." Eddy  V.  American  Amusement  Co.,  21 
Cal.  App.  487,  132  Pac.  83. 

This  doctrine  of  ostensible  agency  is  fnl-' 
ly  recognized,  but  we  think  that  it  la  not  Il- 
lustrated by  the  facts  of  the  case  before  us. 

The  judgment  Is  affirmed. 

We  concur:  JAMBS,  J.;  WORKS,  Judge 
pro  tem. 
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(36  Cal.  App.  HE) 

SKINKLB  ▼.  AMERICAN  NAT.  BANK  OP 

SAN  FRANCISCO.     {Civ.  2189.) 
(District  Oonrt  of  Appeal,  First  District,  Cali- 
fornia.    Feb.  8,  1918.) 

1.  GXTABANTT    «=>36(8)— CONBTBUOTTON— SkpA- 
BATE    INSTRUMKNTS. 

Where  a  landlord  assigned  lease  with  rents 
due  thereunder  to  his  grantee,  and  a  third  per- 
son guaranteed  payment  of  all  rents,  the  guar- 
anty by  express  terms  operating  prospectively 
only,  it  applied  only  to  rentals  thereafter  ac- 
crnioK,  though  the  contemporaneous  assignment 
expressly  included  prior  due  rents. 

2.  Appeal  awd  Eebob  «=»704(2)— Revdew  — 
Fin  DIN  08. 

On  an  appeal  on  the  judgment  roll  alone, 
where  the  court  found  that  the  guaranty  was 
to  secure  payment  of  rent  accruing  after  its 
date,  the  court  on  appeal  must  accept  such 
finding  in  the  absence  of  attack  as  conclusive 
and  finaL 

3.  Gtjabantt  «=s>107— Riqhts  of  Guabantob 
—  Deposits  as  Subktt  —  WBONQrui,  Pat- 

IIXNT. 

Where  payment  of  rentals  to  become  due 
was  guaranteed  and  the  money  deposited  to  se- 
cure payment,  the  bank,  which  on  demand  paid 
out  money  for  rent  accruing  prior  to  guaranty, 
was  liable  to  the  guarantor,  since  the  doctrine 
of  strictissimi   juris   applied. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  E.  Crothers, 
Judge. 

Action  by  A.  Sklnkle  against  the  American 
National  Bank  of  San  Francisco.  From  the 
judgment  rendered,  the  defendant  appeals 
on  the  judgment  roll.    A£Brmed. 

Carter  P.  Pomeroy,  of  San  Francisco,  for 
appellant  Houghton  &  Houghton,  of  San 
Francisco,  (or  respondent. 

KERRIGAN,  J.  This  is  an  appeal  from 
the  judgment  rendered  herein  on  the  judg- 
ment roll  alone  The  sole  question  involved 
Is  the  proper  construction  of  a  guaranty 
agreement 

The  facts  as  disclosed  by  the  pleadings 
and  findings  are  as  follows:  On  the  3d  day 
of  August,  1915,  one  Thomas  W.  Butchei*, 
being  then  the  owner  of  certain  real  prop- 
erty situated  In  the  city  and  county  of  San 
Frandsoo,  conveyed  the  same  on  said  day 
to  the  Cutting  Packing  Company,  a  corpora- 
tion. At  the  time  of  the  conveyance  the 
property  was  subject  to  a  lease  for  a-^riod 
of  five  years  from  the  1st  day  of  December, 
1914,  and  the  rent  thereunder  at  the  time 
of  the  conveyance  and  until  the  expiration 
thereof  was  $500  a  month.  By  a  written  In- 
strument executed  at  the  same  time  as  the 
deed.  Butcher  formally  assigned  to  bis 
grantee  the  rents  due  under  the  lease  that 
had  accrued  subsequent  to  July  1,  1915. 
On  the  date  of  the  sale  and  assignment  in- 
stallments of  rent  accruing  on  the  1st  day 
of  July  and  on  the  1st  day  of  August,  1915, 
aggregating  the  sum  of  $1,000,  were  due 
and  unpaid  and  the  right  thereto  passed 
by  the   assignment  to   the   grantee   named. 


Contemporaneously  with  the  execution  of 
these  instruments,  one  George  Downing,  the 
assignor  of  the  plaintifB  herein  exe)cuted 
and  delivered  to  the  Cutting  Packing  Com- 
pany a  written  guaranty  in  respect  to  certain 
rents  due  under  this  leasa  This  instrument 
recited  at  length  the  terms  of  the  lease 
and  the  assignment  thereof,  the  extent  of 
the  liability  thereunder,  and  also  provided 
for  the  deposit  of  the  sum  of  $6,000  with 
the  American  National  Bank  as  security  for 
the  fulfillment  of  Its  terms,  and  authorized 
the  bank,  upon  receiving  written  notice 
from  the  lessor  that  any  installment  of  rent 
was  due  from  the  lessees,  to  pay  the  same 
out  of  the  moneys  so  deposited  with  It 
Thereafter,  on  the  3d  day  of  November,  1915, 
the  Cutting  Packing  Company  notified  the 
l>ank  by  a  written  communication  that  the 
Installments  of  rent  due  under  the  lease  for 
the  months  of  July,  August  September,  and 
October,  1915,  were  in  default,  and  demand- 
ed payment  of  the  same  out  of  the  said  sum 
of  $6,000  so  deposited  with  It  and  the  bank 
thereupon  paid  the  amount  to  the  packing 
company.  The  present  -action  was  brought 
by  the  plaintiff  as  assignee  of  Downing,  the 
guarantor,  against  the  iMnk,  to  recover  $1,000 
being  a  portion  of  the  amount  so  paid  by 
the  bank  on  account  of  the  installments  of 
rent  for  the  months  of  July  and  August, 
1015. 

Ill  The  action  proceeds  on  the  theory 
that  the  guaranty  by  Us  terms  was  only 
intended  to  cover  installments  of  rent  that 
might  become  in  default  under  the  terms  of 
the  said  lease  subsequent  to  the  3d  day  of 
August,  1915,  the  day  of  the  execution  of  the 
guaranty,  and  that  the  bank  in  paying  the 
installments  for  the  months  of  July  and  Au- 
gust exceeded  its  authority,  and,  consequently, 
was  liable  to  plaintiff  for  the  amount  of 
such  payment  The  trial  court  so  construed 
the  guaranty,  and  gave  judgment  to  the  plain- 
tiff for  the  amount  sued  for.  We  are  of  the 
opinion  that  the  conclusion  reached  by  the 
trial  court  was  correct  By  its  express  terms 
the  guaranty  operated  prospectively  only. 
Counsel  for  the  appellant  insists,  however, 
that  the  guaranty  agreement  should  be  read 
in  connection  with  the  assignment  of  lease, 
and  that  the  two  documents  should  be  con- 
strued together.  Whether  the  guaranty 
agreement  be  so  read  or  not  it  is  plain  that 
the  Intention  of  the  parties  was  that  the 
guaranty  should  operate  prospectively,  and 
no  other  effect  can  be  given  to  its  terms 
and  provisions.  The  assignment  of  the  lease 
ccmtatos  express  provisions  which  operate 
retroactively  and  prospectively  so  as  to 
comprehend  within  Its  terms  monthly  rentals 
from  the  1st  day  of  July,  1915,  which  passed 
to  the  packing  company.  On  the  other  band, 
the  guaranty  agreement,  drawn  and  exe- 
cuted   contemporaneously    with    the    assign- 
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ment,  flioug^  between  different  parties,  con- 
taltas  express  provisions  which  operate  pros- 
pectively alone.  If  the  parties  Intended 
that  the  guaranty  agreement  was  to  extend 
to  arrears  In  rent,  they  certainly  would  have 
adopted  the  same  explicit  language  as  they 
used  In  the  assignment,  namely,  "all  and 
singular  the  rents  that  have  or  may  accme 
under  and  by  reason  of  the  terms  of  'said 
lease  or  of  any  part  thereof."  The  difference 
In  the  phraseology  of  the  two  Instruments, 
considering  the  circumstances  of  their  exe- 
cution, shows  that  the  parties  had  the  subject 
in  mind,  and  affords  almost  conclusive 
evidence  that  it  was  not  the  intention  to 
have  the  guaranty  agreement  operate  retro- 
actively. Therefore,  giving  the  two  Instru- 
ments the  construction  asked  for  affords  ap- 
pellant no  relief;  and,  standing,  alone,  the 
language  of  the  guaranty  agreement  Is  plain 
and  unambiguous,  and  is  prospective  merely 
In  its  operation.  In  either  case,  the  contract 
is  susceptible  of  but  one  construction,  and 
we  fall  to  see  how  the  trial  court  could  have 
come  to  a  different  conclusion  upon  the  sub- 
ject 

[2]  Aside  from  this,  the  findings  of  the 
court  are  to  the  effect  that  the  guaranty  was 
"to  secure  the  payment  of  rentals  to  there- 
after become  due."  This  appeal  is  oni  the 
Judgment  roll  alone,  and  we  cannot  know 
upon  what  evidence,  aside  from  the  lease 
and  assignment,  the  finding  may  be  based, 
and  we  must  upon  this  appeal  accept  such 
lindlng,  in  the  absence  of  attack,  as  conclu- 
sive and  final. 

[3]  It  Is  farther  argued  that,  irre^ective 
of  the  construction  that  may  be  given  to  the 
guaranty  agreement,  the  bank  cannot  be  held 
liable  for  making  payment  of  the  install- 
ments of  rent  in  question,  for  the  reason 
that  Its  action  in  so  doing  was  based  upon 
a  mere  misapprehension  of  the  proper  legal 
effect  of  the  guaranty,  the  Instructions  In 
which,  it«  Is  claimed,  were  ambiguous.  As 
we  have  before  stated,  the  terms  of  the  guar- 
anty agreement,  upon  which  alone  the  bank 
was  authorized  to  act,  were  clear  and  explicit 
and  free  from  ambiguity.  It  bound  the 
guarantor  to  pay  rentals  that  "shall  become- 
In  default"  under  the  lease  upon  the  amount 
deposited,  and  did  not  purport  to  guarantee 
the  payment  of  all  rentals  therein  reserved. 
The  only  interpretation  permissible  by  the 
bank  In  respect  to  this  provision  was  that 
the  rentals  to  be  paid  were  those  accruing 
after  the  date  of  the  guaranty  of  August  3, 
1915,  the  date  aa  to  .which  that  agreement 
speaks.  The  doctrine  of  strictissiml  Juris 
applies. 

Again,  it  Is  contended  that  the  bank  was 
absolved  from  liability  for  making  the  dis- 
puted payment  by  the  express  terms  of  the 
guaranty.  What  we  have  already  said  ap- 
plies   with    equal    force    to    this    objection. 


The  July  Installment  was  due  and  payable 
on,  July  1,  1916,  and  was  in  default  upon 
the  expiration  of  that  day;  the  August  in- 
stallment was  In  default  upon  the  expiration 
of  August  1,  1915.  Both  these  defaults  were 
suffered  prior  to  the  guaranty  agreement 
becoming  operative,  and  the  bank  had  no 
authority  to  make  the  payment,  nor  was  it 
absolved  in  so  doing  by  the  agreement 

For   the  reasons  given,   the  Judgment  Is 
afflrihed. 

We  concur:    LENNON,  P.  J;    BEASLX, 
Judge  pro  tern. 


(3S  Cal.  App.  233) 
BASHORB    V.    liAMBBHSON.      (Ov.    1789.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fomia.    Feb.  9,  1918.) 

1.  Appeal  and  Ebkor  ®=s429— Notxok  of  Ap- 

PEAI/— DErECTS— WAI  V  EB. 

Where  service  of  notice  of  appeal  was  ac- 
knowledged by  respondent's  attorney,  the  ap- 
peal is  properly  before  the  court,  although  no- 
tice was  signed  by  attorney  in  fact;  acknowledg- 
ment of  service  being  a  waiver  of  objection  that 
notice  of  substitution  of  attorney  had  not  been 
served. 

2.  Appeai,  and  Bbbob.  ®s>196— Mattebs  Not 
Kaised  in  Coubt  Below— Pabttes. 

Objection  as  to  change  of  parties  plaintiff 
and  that  leave  of  court  was  not  obtained  to 
file  amended  complaints  cannot  be  raised  for 
the  first  time  on  appeal. 

3.  Tbusts  «=961  (3)— Termination. 

Under  trust  agreement  whereby  defendant 
trustee  was  to  convey  land  when  plaintiff  paid 
amount  due  trustee,  the  trust  relation  ceased 
when,  having  procured  judgment  against  plain- 
tiff and  wife,  defendant  caused  an  execution  to 
be  levied  on  the  land  to  satisfy  the  judgment 
notwithstanding  defendant  bought  the  land  at 
the  execution  sale. 

4.  Judgment  <3=»721— Concltj3Iveness— Col- 
liATERAL  Attack. 

Where  defendant  trustee  brought  suit 
against  plaintiff  and  his  wife  to  determine 
amount  due  from  them,  a  judgment  determining 
what  such  amount  was,  as  reduced  by  court 
on  appeal,  is,  in  the  absence  of  fraud,  conclu- 
sive as  to  amount  due  in  a  subsequent  suit  to 
adjust  accounts  between  plaintiff  and  defendant 

Appeal  from  Superior  Court,  Tulare 
Coun^;  J.  A.  Allen,  Judge. 

Action  by  John  Bashore  against  Charles 
G.  Lamberson.  Judgment  dismissing  action, 
and  plaintiff  appeals.    Affirm^. 

See,  also,  107  Cal.  387,  139  Pac.  817. 

J.  C.  Thomas,  of  Oakland,  for  appellant 
Power  &  McFadzean  and  Jaa.  M.  Burke,  all 
of  yisalia,  for  respondent 

HART,  J.  This  action  was  brooght  to  en- 
force an  alleged  trust  as  to  the  land  describ- 
ed in  the  complaint  in  favor  of  the  plaintiff, 
the  legal  title,  it  Is  alleged,  being  in  the  de- 
fendant, to  have  a  commissioner  appointed 
for  the  purpose  of  ascertaining  and  adjust- 
ing the  accounts  between  the  plaintiff  and 
the  defendant  and  to  sell  said  land  "to  sat- 
isfy the  demands  of  the  trustee  and  the  rest- 
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due  tbereot  (tmotmtlng  to  something  over 
$10,000.00,  be  paid  to  this  plalntir';  that 
a  temporary  Injunction  be  granted,  enjoin- 
ing the  defendant  from  Klllng  the  land  In 
dispute,  etc.  The  court  eastaitaed  a  demur- 
rer to  itxe  complaint  without  leave  to  amend, 
and  thereupon  rendered  Judgment  dismissing 
the  action.  l%e  appeal  Is  by  the  plalntUC 
from  said  Judgment.  The  notice  of  appeal 
in  this  case  was  signed : 

"Rachel  D.  Bashore,  Attorney  in  Fact  (or 
John  Bashore.  John  Bashore,  by  Rachel  D. 
Bashore,  His  Attorney  in  Fact" 

[1]  Respondent  raises  the  Question  as  to 
whether  this  Is  a  valid  notice  of  appeal,  cit- 
ing authorities  to  the  polat  that  the  notice 
of  appeal  must  be  signed  by  the  attorney  of 
record  In  the  triad  court  Beardsley  v. 
Frame,  73  CaU  634,  15  Pac,  310;  Prescott  ▼. 
Salthouse,  63  Cal.  221;  WbltUe  v.  Benner, 
66  Qal.  395;  Ellis  v.  Bennett,  3  Pac.  801^; 
Harrlgan  v.  Bolte,  8  Pac.  1842.  But  In 
Withers  v.  Uttle,  S8  CJal.  370,  where  a  no- 
tice of  appeal  was  signed  by  substituted  at- 
torneys, respondent's  attorneys  not  having 
be^i  served  with  notice  of  the  substitution, 
it  was  held,  as  stated  In  the  sj^Uabus: 

"That  the  plaintiff's  attorneys,  in  acknowl- 
edging service,  of  the  notice,  waived  the  ob- 
jection that  the  notice  of  the  substitution  had 
not  been  served  npon  them." 

In  the  present  case  service  of  the  notice 
of  appeal  was  acknowledged  by  respondent's 
attorneys,  and  therefore  the  appeal  is  prop- 
erly before  vs.' 

[2]  As  to  the  objection  regarding  the 
(hange  of  parties  plaintiff  in  the  different 
pleadings  and  as  to  the  point  that  leave  of 
the  court  was  not  obtained  to  file  the  two 
amended  complaints,  we  think  such  objec- 
tiohs  should  have  been  made  in  the  court 
below,  and  that  it  Is  too  late  to  raise  them 
now  for  the  first  time. 

It  appears  that  the  complaint,  without 
leave,  was  amended  on  two  several  occa- 
alons.  In  the  original  complaint  John  Ba- 
shore and  his  wife  Rachel  Bashore  were  the 
plaintiffs;  in  the  first  amended  complaint 
Bacbel  D.  Bashore  was  sole  plaintiff;  and 
in  the  second  amended  complaint  John  Ba- 
shore Is  sole  plaintiff. 

nie  second  amended  complaint  is  In  two 
counts.    In  the  first  count  It  Is  alleged : 

That  in  1900  plaintiff  executed  a  deed  of  trust 
by  two  certain  persons  as  trustees  to  secure  an 
indebtedness  owing  by  him,  the  property  con- 
veyed being  SO  acres  of  land  in  T'nlare  county; 
that  he  defaulted  in  the  paj^ent  of  interest 
and  principal  of  said  indebtedness,  and  that  said 
trustees  sold  said  property,  under  the  provi- 
sions of  the  trust  deed,  to  one  George  W.  Zart- 
man,  to  whom  plaintiff  bad  delivered  the  money 
with  wbich  to  purchase  the  property,  and,  on 
June  7,  1906,  "the  said  George  W.  Zartman, 
acting  for,  and  as  the  agent  of  this  plaintiff, 
took  a  deed  for  the  aforesaid  real  estate  in  his 


>  Reported  In  full  In  the  Pacific  Reporter ;  re- 
ported as  a  memorandum  decision  without  opinion 
in  65  Cal.  zlx. 

■  Beported  in  full  In  the  Faclilc  Reporter;  re- 
ported as  a  memorandum  declilon  without  opinion 
In  67  cal.  six. 


own  name,"  which  deed  was  duly  reooided, 
"that  the  said  sale  by  the  said  trustees,  and  the 
holding  of  the  said  land  under  said  deed  by  said 
O.  W.  Zartman,  was  all  done  and  performed 
through,  under,  and  by  the  direction  of  the 
defendant  Charles  G.  Lamberson,  who  was  act- 
ing as  the  attorney  for  this  plaintiff";  that  on 
the  2d  day  of  January,  1907,  "without  having 
paid  for  the  said  premises  with  his  money,  or 
refunding  the  money  delivered  to  him  by  this 
plaiatilf,  the  said  George  W.  Zartman  conveyed 
the  land  to  defendant  •  •  •  without  any 
consideration  whatever  passing  from  the  said 
Zartman  to  this  plaintiff;  •  *  •  that  concur- 
rently with  the  execution  of  sdid  deed  by  the 
said  ZKTtman  to  the  defendant,  and  as  part  of 
the  said'  transaction,  tbe  said  defendant  last 
aforesaid  delivered  to  the  plaintiff  herein  tbe  fol- 
lowing declaration  of  trust,  which  was  duly 
executed  by  hfloa:  'Know  all  men  by  these  pres- 
ents that  I  hereby  agree  to  sell  to  John  Bashore 
at  any  time  within  five  years  from  the  date 
hereof  all  that  certain  property  [describing  it], 
upon  payment  to  me  by  the  said  John  Bashore 
of  ail  amonnts  which  may  be  due  me  at  such 
time  by  said  John  Bashore  upon  book  accounts 
or  promissory  notes,  and  upon  receiving  such 
payment  in  fuib  of  all  snch  book  accounts  or 
promissory  notes,  I  agree  to  transfer  said  prop- 
erty to  said  Jolvn  Bashore  free  and  clear  from 
all  incumbrances  done  or  suffered  by  me.  'I 
also  agree  tliat  said  John  Basliore  shall  have 
the  possession  and  use  of  said  real  property 
during  the  time  this  contract  remains  m  force, 
and  shall  pay  as  a  rental  therefor  all  state, 
county,  and  district  taxes  of  every  kind  which 
may  be  levied  or  assessed  against  said  proper- 
ty. Dated  January  4,  1907.  [Signed]  Chak 
G.  Lsjoberson.' " 

It  is  alleged: 

That  "before  the  term  of  four  years  next  aft- 
er the  said  trust  agreement  was  executed  by 
the  said  Charles  6.  Lamberson,  plaintifF  and 
his  wife,  Rachel  D.  Bashore,  brought  suit  to 
tei-minate  the  terms  and  conditions  of  tbe  said 
trust,  and  to  have  the  said  real  estate  sold  and 
the  proceeds  applied  on  the  debts,  if  any,  by 
tbe  said  Lamberson,  and  the  balance  to  be 
applied  to  the  said  cestui  que  trust :  that  pend- 
ing the  said  proceedings  it  was  discovered  by 
the  said  plaintiff  that  he  had  sold  and  delivered 
to  and  by  deed  of  conveyance  had  given  to  the 
said  Rachel  D.  Bashore,  his  wife,  tbe  aforesaid 
real  estate,  by  deed  dated  January  2,  1910." 

The  complaint  then  alleges  that  plaintiff 
and  defendant  attempted  to  settle  their  ac- 
counts, bnt  were  unable  to  do  so,  and  that 
Lamberson  brought  suit  against  plaintiff  and 
his  wife  to  determine  the  amount  due  from 
them;  that  on  the  trial  of  said  action  the 
superior  court  gave  Judgment  In  favor  of  the 
plaintiff  therein,  Lamberson,  In  the  sum  of 
$12,195.97,  which  amount,  on  appeal  to  the 
Supreme  Court,  was  reduced  to  $8,900.50. 
It  Is  then  stated: 

That  both  the  superior  court  and  the  Su- 
preme Court  "indulged  in  much  obiter  dictum," 
but  that  the  sole  point  decided  was  as  to  the 
amount  due;  "that  said  judgment  as  modified 
and  corrected  was  made  and  entered  on  the  27th 
day  of  March,  1914,  and  thereafter  the  said 
defendant  herein  abandoned  his  said  trust,  dis- 
regarded the  fact  tliat  this  action  was  pending 
to  adjudicate  and  to  determine  the  relation  of 
trust,  •  *  *  and  caused  an  execution  to  be 
entered,"  under  which  the  property  was  sold 
and  bought  by  the  defendant,  Lamberaon;  that, 
on  "the  22d  day  of  July,  1915,  and  within 
less  than  a  year  after  the  sale  aforesaid,  the 
said  Rachel  D.  Bashore  redeemed  the  real  es- 
tate described  in  the  said  troat  signed  hj  tha 
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said  Iiamberaon  and  in  this  complaint,  by  pay- 
ing the  amount  bid  for  the  said  real  estate  by 
the  aaid  Lamberson  and  interest  thereon  at  the 
rate  of  1  per  cent  per  month,  which  is  evi- 
denced by  a  certain  certificate  of  redemption 
duly  made,  executed  and  signed  by  the  sneriS 
of  Tulare  county,  and  delivered  to  Rachel  D. 
Baabore,  then  the  cestui  que  trust,  and  the 
beneficiary  thereof;  that  the  said  certificate  of 
redemption  described  the  aforesaid  real  estate 
(giving  the  description  and  the  fact  of  the 
recordation  of  said  certificate),  and  the  same 
(the  land)  is  and  remains  the  property  of  the 
said  Rachel  D.  Bashore  and  those  who  hold  un- 
der her,  and  specially  this  plaintiff,  who,  by 
virtue  of  that  certain  quitclaim  deed  duly  exe- 
cuted by  Rachel  D.  Bashore  on  the  22d  day  of 
July,  1915,  and  admitted  to  record  in  the  of- 
fice of  the  county  recorder  of  Tulare  county  on 
the  22d  day  of  July,  1915,  •  *  •  and  by 
virtue  thereof  this  plaintiff  is  the  owner 
thereof." 

It  Is  next  alleged: 

"The  plaintiff  therefore  pleads  as  a  bar  to 
any  further  acts  of  ownership  by  the  said  de- 
fendant the  provisions  of  the  statute  of  redemp- 
tion, section  703  of  the  Code  of  Civil  Procedure 
of  the  state  of  California,  and  alleges  that  un- 
der and  by  virtue  of  said  section,  and  the  pro- 
visions thereof,  the  effect  of  the  said  sale  is 
terminated,  and  forever  barred;  that  the  pro- 
visions of  the  trusted  estate  have  been  by  virtue 
of  the  various  acts  of  the  said  defendant,  Chas. 
O.  lamberson,  violated  and  abandoned;  that 
ttie  deed  made  by  the  said  Geo.  W.  Zartman  to 
the  said  Chas.  G.  Lamberson  ought  to  be  set 
aside,  held  for  naught,  and  without  a  valuable, 
or  any,  consideration  thereforj  and  that  this 
court  ought  to  appoint  a  commissioner  to  make 
and  execute  a  good  and  proper  deed  to  the  said 
real  estate  named  in  this  complaint." 

The  second  count  "reincorjwrates"  the  al- 
legations of  the  first  cause  of  action  as  to 
the  facts  culminating  in  the  making  of  said 
"declaration  of  trust  on  the  4th  day  of  Jan- 
uary, 1907,"  and  proceeds: 

"That  the  reason  and  consideration  of  and 
for  the  said  trust  was,  and  is,  in  the  fact,  that 
the  said  Chas.  G.  Lamberson  had  procured  a  deed 
for  the  said  real  estate,  as  the  attorney  for  this 
plaintiff,  and  was  actin;;  for  and  in  lieu  of  the 
said  plaintiff,  and  in  his  room  and  stead,  and 
after  obtaining  the  said  deed,  simultaneously 
with  the  receipt  thereof  from  the  said  Geo.  W. 
Zartman,  be,  the  said  Chas.  G.  Lamberson,  then 
and  there  created  the  said  trust  by  making  and 
executing  the  same." 

The  value  of  the  property  is  stated  to  be 
$16,0(X>,  and  It  Is  alleged  that  defendant, 
knowing  its  value,  "made  exorbitant  and  in- 
equitable charges  that  he  might  involve  the 
same  in  controversy,"  and  that  said  charges 
were  made  to  embarrass  plaiiltlff  "and  to 
prevent  a  settlement  till  the  statute  of  limi- 
tations had  barred  the  action  on  his  trust." 
There  is  then  an  allegation  to  the  ^ect  that 
defendant  never  disputed  the  title  of  plain- 
tiff to  the  property  until  he,  the  defendant, 
brought  suit  and  that  said  Lamberson  "ac- 
knowledged the  rights  and  title  to  the  said 
tract  by  making  out,  as  attorney  for  this 
plaintiff  a  homestead  on  said  property." 
There  is  an  allegation  that  defendant  has 
collected  $288.50  for  wheat  and  barley  grown 
on  the  premises  which  should  be  paid  to 
.  plaintiff.  There  Is  also  an  allegation,  sub- 
stantially tha  same  as  the  one  above  quoted 


heteln,  as  to  the  redemption  of  the  property 
by  Rachel  D.  Bashore  from  the  sale  of  said 
property  under  execution  to  satisfy  the  Judg- 
ment of  the  defendant  and  the  quitclalmiDg 
of  the  land  by  said  Rachel  to  the  plaintiff, 
John  Bashore.  There  are  many  other  alle- 
gations in  both  counts  to  which,  under  our 
view  of  the  case  as  presented,  it  Is  not  nec- 
essary to  refer. 

As  we  understand  the  ccMuplaint,  we  gath- 
er therefrom  that  what  the  plaintiff  Is  com- 
plaining of  is  that  the  Judgment  in  the  for- 
mer action,  even  as  reduced  by  the  decision 
of  the  Supreme  C3ourt,  Is  for  a  much  larger 
sum  of  money  than  is  or  was  actually  due 
from  the  plaintiff  and  his  wife  to  the  de- 
fendant, and  that  the  object  of  this  suit  la 
to  have  the  trust  relation  once  existing  be- 
tween the  parties  as  to  the  land  in  question 
established  and  continued,  and  thus  secure  a 
readjustment  of  their  financial  differences 
and  a  reduction  of  the  Judgment 

It  may  parenthetically  be  observed  that, 
although  Lamberson  held  the  legal  title  to 
the  property  at  the  time  he  obtained  the 
Judgment  referred  to,  he  caused  execution 
to  be  issued  upon  said  Judgment  against  the 
property  in  question  for  the  purpose  of  satis- 
fying said  Judgment  This  course  was  doubt- 
less adopted  for  the  purpose  of  selling  and 
disposing  of  any  equity  either  the  plaintiff 
or  his  wife  might  have  In  the  land,  particu- 
larly the  wife,  to  whom,  It  is  alleged,  as 
seen,  the  plaintiff  by  deed  conveyed  the  prop- 
erty on  January  2,  1910. 

[3]  It  may  be  conceded  that  Lamberson 
took  the  conveyance  of  the  land  from  Zart- 
man for  the  purpote  of  securing  the  payment 
to  him  of  all  moneys  due  from  the  plaintiff 
and  his  wife  to  him,  and  that  the  written 
agreement  whereby  he  agreed  to  convey  to 
the  plaintiff  upon  the  payment. of  all  such 
moneys  created  as  to  the  said  real  estate  a 
trust  relation  between  him  and  the  plaintiff 
and  his  wife.  But,  according  to  the  com- 
plaint itself,  that  relation  ceased  to  exist 
when  Lamberson  caused  the  land  to  be  sold 
under  an  execution  Issued  in  the  case  of 
Lamberson  r.  John  Bashore  and  Rachel  D. 
Bashore  (see  167  Cal.  387,  139  Pac.  817),  to 
satisfy  the  Judgment  obtained  by  him  there- 
in, as  modified  by  the  Supreme  Court  When 
that  sale  took  place,  the  agreement  creating 
the  trust  was  at  an  end,  and  so,  of  course, 
was  the  trust  relation,  notwithstanding  that 
Lamberson  himself  bought  the  land  at  the 
execution  sale.  Moreover,  Rachel  D.  Ba- 
shore, as  a  redemptioner,  redeemed  the  land, 
and  thereafter  conveyed  it  to  her  husband, 
the  plaintiff  In  this  action.  When,  therefore, 
this  action  was  instituted,  the  title  to  and 
possession  of  the  corpus  of  the  trust  had 
passed  out  of  the  defendant,  and  finally  pass- 
ed to  the  so-called  cestui  que  trust  himself. 

[4]  The  Judgment  In  the  case  between 
Ijtiuberson  and  the  Basbores  is,  of  course, 
conclusive  as  to  the  amount  due  the  former 
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from  the  latter,  and  cannot  be  attacked  or 
challenged  legally,  except  upon  some  frand 
or  other  snfiBdent  matter  collateral  or  ex- 
trinsic to  the  questions  necessarily  InTOlred, 
examined,  and  adjudicated  in  the  proceeding 
or  action  In  which  said  Judgment  was  ren- 
dered. Certainly  learned  counsel  will  not 
contend  that  the  testimony  upon  which  the 
Undings  supporting  the  Judgment  were  pred- 
icated could  be  re-examined  In  this  action 
for  the  purpose  of  determining  whether  the 
judgment  was  thus  supported,  or  that  a 
Judgment  in  a  collateral  action  could  be  viti- 
ated or  set  at  naught  even  If  it  could  be 
shown  that  it  was  the  culmination  of  insuf- 
ficient or  perjured  testimony. 

The  complaint  here  does  not  directly  allege 
that  the  Judgment  was  procured  through  the 
fraudulent  acts  or  conduct  of  the  defendant. 
Hie  objection  to  the  judgment  is  merely  that 
It  is  for  an  amount  in  excess  of  the  sum  ac- 
tually due,  a  question  which  was  presump- 
tlvely  litigated  and  finally  determined  in  the 
action  in  which  the  Judgment  was  obtained. 

It  Is  very  clear  that  the  complaint  states 
no  cause  of  action  for  the  relief  prayed  for 
or  any  relief,  and  that  the  demurrer  was 
properly  sustained. 

It  may  be  added  that  the  opinion  of  Mr. 
Justice  Melvin  in  the  case  of  Lamberson  y. 
John  Bashore  et  al.,  187  Cal.  387,  139  Pac. 
817,  supra,  presents  a  full  statement  of  the 
facts  as  found  by  the  trial  court  leading  to 
the  judgement  in  said  action,  to  satisfy  which 
the  real  estate  herein  involved  was  sold. 

The  judgment  is  affirmed. 

We  concur:  OHIPMAN,  P.  J.;  BUR- 
NETTT,  J, 

(38  Cal.  App.  lU) 

PERB:rNS  V.  EDINBURG  et  vx.    (Civ.  2038.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  1,  1918.    Rehearing  Denied 
by  Supreme  Court  April  1,  1918.) 

1.  Appeal  and  Ebbob  «s»767(1)  —  Scope  — 

RECOBD— SDrFICIENCY. 

The  court  on  appeal  will  assume  that  ap- 
pellant has  brouRht  up  in  briefs  such  portions 
of  the  record  as  he  desires  to  call  to  the  court's 
attention,  as  required  by  Code  (3iv.  Proc.  § 
953c,  and  will  confine  its  statement  of  facts  to 
the  matters  so  called  to  its  attention. 

2.  Appeai,  and  Ebbob  «=»935(2)— Pbesuhp- 
TIONS — Opening  Default. 

Where  the  court  granted  motion  to  set  aside 
an  order  opening  default,  and  the  record  on  ap- 
peal did  not  show  the  facts,  the  court  will  as- 
sume that  they  supported  the  ruling,  since  they 
may  have  been  in  dispute. 

3.  JnooMENT  €=>173— Default— Vacation. 

Where  default  was  entered  in  June,  1913, 
and  in  October  a  "copy"  of  stipulation  for  va- 
cation thereof  was  filed,  and  a  few  days  later 
a  second  default  was  entered,  and  in  May,  1915, 
the  original  stipulation  for  vacation  was  filed 
and  the  default  vacated,  and  answer  filed,  which 
had  been  verified  in  September,  1914,  an  order 
setting  aside  the  order  vacating  the  default  can- 
not be  held  error  without  aflSrmative  showing  of 


good  reason  why  tfie  answer  was  not  sooner- 
filed. 

Appeal  from  Superior  Court,  Los  Angeles 
(3onnty;  John  M.  Tork,  Judge. 

Action  by  Geo.  H.  Perkins  against  Everett 
Edinbnrg  and  wife.  From  an  order  setting 
aside  an  order  opening  default,  defendants 
appeal.     Affirmed. 

Cates  &  Robinson,  of  Los  Angeles,  for  ap- 
pellants. Cass  &  Shelton,  of  Los  Angeles, 
for  respondent 

CONREY,  P.  J.  This  is  an  action  to  re- 
cover a  sum  of  money  alleged  to  be  due  upon 
contract.  Judgment  by  default  was  duly  en- 
tered on  the  23d  day  of  June,  1914.  On  Oc- 
tober 3,  1914,  there  was  filed  In  the  action  a 
document  marked  "copy,"  purporting  to  be  a 
stipulation  between  the  attorneys  for  the 
plaintiff  and  the  attorney  for  the  defendants 
to  the  effect  "that  the  judgment  heretofore 
entered  therein  upon  default  may  be  vacated 
without  prejudice  to  either  party,  the  said 
default  set  aside,  and  the  defendants  permit- 
ted to  file  their  answer  therein  within  five 
days  after  said  Judgment  is  so  vacated  and 
said  default  set  aside."  Said  copy  was  dated 
September  23,  1914.  On  October  14,  1914,  a 
second  entry  of  default  .of  the  defendants 
was  indorsed  upon  the  complaint  and  a  aec- 
ond  entry  of  judgment  was  made  by  the  clerk 
on  October  22,  1914.  On  May  28,  1915,  a 
document  purporting  to  be  the  original  stip- 
ulation, of  which  a  puriwrted  copy  had  been 
filed  as  above  stated,  was  filed  in  this  action. 
Thereupon  on  the  same  day.  May  28,  1916, 
the  court  made  its  order  reciting  the  terms 
of  said  stipulation  and  ordered: 

"That  the  _  judgment  heretofore  entered  in 
the  above-entitled  action,  in  favor  of  the  plain- 
tiff and  against  the  defendants,  is  hereby  vacat- 
ed and  set  aside  without  prejudice  to  eitner  par- 
ty to  said  action,  and  the  default  of  the  defend- 
ants which  was  entered  in  said  action  is  hereby 
set  aside  and  the  defendants  are  hereby  given 
five  days  from  this  day  within  which  to  serve 
and  file  their  answer  to  the  complaint  in  said 
action." 

On  the  same  day  the  answer  (which  had 
been  verified  on  September  14,  1914),  was 
filed.  Thereafter,  on  July  12, 1915,  upon  due 
notice,  the  plaintiff  moved  the  court  to  set 
aside  the  order  of  the  court  made  on  the  28tb 
day  of  May,  1915,  upon  the  following  ground: 

"That  the  said  stipulation  was  given  to  the  at- 
torney for  the  defendants  upon  the  agreement 
that  It  be  filed  immediately,  on  or  about  the  15th 
day  of  July,  1914,  and  that  a  duplicate  of  the 
said  stipulation  was  thereafter  filed  on  the  3d 
day  of  October,  1914,  and  the  terms  of  the 
said  stipulation  have  been  fully  complied  with 
by  plaintiff." 

The  motion  was.  granted  by  order  made 
on  said  12th  day  of  July,  1916,  and  the  ap- 
peal is  by  the  defendants  from  that  order. 

[1]  Only  a  tyi>ewritten  transcript  on  ap- 
peal has  been  filed  herein.  We  assume  that 
appellants  have  printed  in  their  brief  such 
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the  amended  complaint  In  fact  existed,  or 
that  "there  la  or  for  a  long  time  has  been  a 
road  nsed  by  said  defendant  along  the  line 
of  said  route,"  but,  as  the  averment  was  not 
denied.  It  may  be  taken  as  true.  There  -was 
no  evidence  ofTered  to  show,  as  alleged,  that 
this  road  "Is  the  sole  and  only  way  from 
said  tract  to  a  public  highway,"  or  that  "It 
Is  the  most  reasonable  and  practicable  route 
that  can  be  selected  over  and  across  the  land 
of  said  defendant,"  or  In  support  of  the  aver- 
ment that  the  said  road  "is  appurtenant  to 
the  land  hereinbefore  described  as  having 
been  conveyed  to  plaintiffs."  These  aver- 
ments were  specifically  denied.  Respond- 
ents state  in  their  brief  that  the  theory  upon 
which  the  action  was  brought  is  "that  where 
one  grants  land  surrounded  by  his  own  lands 
or  partly  by  his  lands  and  by  the  lands  of 
strangers,  such  grantor  impliedly  grants  a 
right  of  way  to  a  public  highway  over  and 
across  his  remaining  lands"  (citing  Taylor 
V.  Warnaky,  55  Cal.  350).  It  was  held  in 
that  case  that  a  "way  of  necessity"  arises  In 
favor  of  a  parcel  of  land  "where  the  same  is 
wholly  surrounded  by  the  grantor's  other 
land,  or  partly  by  this  and  partly  by  land 
of  a  straneer.  This  arises  from  the  effect 
of  the  grant  or  reservation  of  the  land  Itself, 
and  is  BO  far  appurtenant  to  it  as  to  pass 
with  the  land  to  another,  provided  be  have 
no  other  way  of  access  to  the  same.  Wash- 
bum's  Easem.  ft  Serv.,  side  p.  163,  and  cases 
there  dtod."  Cited  approvingly  in  Barnard 
V.  Lloyd.  85  Cal.  131,  133,  24  Pac.  658;  Blum 
V.  Weston,  102  Cal.  362,  367,  86  Pac.  778, 
41  Am.  St.  Rep.  188.  Section  1104  of  the 
Civil  Code  provides  as  follows : 

"A  transfer  of  real  property  passes  all  ease- 
ments attached  thereto,  and  creates  In  favor 
thereof  an  ensfment  to  use  other  real  property 
of  the  person  whose  estate  is  transferred  in  the 
same  manner  and  to  the  same  extent  as  such 
property  was  obviously  and  permanently  used 
by  the  person  whose  estate  is  transferred,  for 
the  benefit  thereof,  at  the  time  when  the  trans- 
fer was  agreed  upon  or  completed." 

Section  801  of  the  same  Code  declares  what 
may  be  attached  as  servitude  to  other  land 
"as  Incidents  or  appurtenances,"  and  among 
these  is  "the  right  of  way."  Unless  express.- 
ly  excepted,  "the  transfer  of  a  thing  trans- 
fers its  Incidents."  Id.  {  1084.  The  action  Is 
clearly  for  a  right  of  way  as  an  easement 
arising  Impliedly  out  of  a  grant  of  land  be- 
cause of  a  necessity,  and  that  necessity  aris- 
es in  the  present  case  from  the  fact  alleged 
that  the  grantee  has  no  other  way  to  and 
from  the  land  than  that  referred  to  In  the 
amended  complaint,  without  trespassing  upon 
land  of  strangers.  Goddard's  Law  of  Ease- 
ments (Bennett's  Ed.)  p.  267. 

In  order  that  an  easement  may  pass  by 
Implication  it  must  be  annexed  to  the  estate 
granted,  must  be  reasonably  necessary  for 
the  beneficial  enjoyment  of  the  same,  and 
must  be  in  open,  apparent,  and  continuous 
ase  at  the  time  of  the  grant.    14  Cyc.  1168. 


"When  the  owner  of  land  divides  ^i»  prop- 
erty into  two  parts,  'granting  away  one  o( 
tbem,  he  is  taken  by  implication  to  Indnde 
in  his  grant  all  such  easements  in  the  re- 
maining part  as  are  necessary  for  the  rea- 
sonable enjoyment  of  the  part  whidi  he 
grants,  in  the  form  which  It  assumes  at  Uw 
time  he  transfers  It"  (Cave  t.  Crafta,  53  CtL 
135,  140);  not  that  it  shall  be  absolntely  nec- 
essary for  the  enjoyment  of  the  estate  grant- 
ed. 14  Cyc  1171.  Three  things  are  neces- 
sary to  create  an  easement  by  implied  grant: 
a)  A  separation  of  the  tlUe;  (2)  that  be- 
fore the  se[paratlon  takes  place  the  use 
which  gives  rise  to  the  easement  shall  have 
been  so  long  continued  and  so  obvioos  as  to 
show  that  it  was  intended  to  be  permanent; 
and  (3)  that  the  easement  shall  be  necessary 
to  the  beneficial  enjoyment  of  the  land  grant- 
ed.    14  Cyc.  1168. 

A  way  of  necessity  is  derived  from  the 
law,  and  depends  solely  on  the  situation  and 
boundaries  of  the  land  to  which  it  la  claim- 
ed to  be  appurtenant  as  they  existed  at  the 
time  of  the  conveyance.  14  Cyc.  1174.  The 
right  of  way  rests  In  necessity  and  not  in 
convenience.    Id.  1173. 

The  road  alleged  to  have  been  used  by  de- 
fendant Relchraan  is  not  alleged  or  shown 
to  hare  been  openly  used  by  him  at  the  time 
he  conveyed  said  tract  to  platntUFa,  nor  is 
its  Initial  point  on  the  boundary  of  said 
tract  definitely  stated  in  the  complaint  or  in 
the  Judgment.  It  Is  stated  in  the  Judgment 
that  the  right  of  way  decreed  "Is  not  to  ex- 
ceed the  minimum  statutory  width  <rf  20 
feet."  It  is  not  shown  that  the  road  r^er- 
red  to  In  the  complaint  or  in  the  Judgment 
is  "the  sole  and  only  way  from  said  tract  to 
a  public  highway,"  nor  is  it  shown,  as  al- 
leged, that  it  Is  a  "reasonable  and  practicable 
route."  The  point  at  the  center  of  the  road 
on  the  east  boundary  of  said  tract  can  readily 
be  fixed  and  described  with  reference  to  a 
comer  of  the  tract  and  the  course  of  the 
road  throughout  its  entire  length  should  be 
stated  to  be  coincident  with  the  road  as  used 
by  defendant  Beichman,  and  its  width  v 
determined  should  be  definitely  stated.  It 
should  be  alleged  and  proved  that  this  road, 
claimed  to  be  appurtenant  to  the  land,  ww 
In  use  as  such  by  defendant  Reichman  wb«g 
he  conveyed  the  land  to  plaintiffs,  and  w 
and  is  the  only  means  by  which  plaintiffs  eaa 
pass  to  and  from  said  tract,  and  that  it  b 
necessary  to  the  beneficial  use  of  said  tiaict 
by  plaintiffs.  These  are  but  Just  require- 
ments on  plaintiffs'  part  before  tbe  serrleet 
tenement  should  be  burdened  with  the  ease- 
m«it    C»v.  (>>de,  1 1104. 

The  Judgment  and  the  order  are  rercrsed. 
with  direction  to  the  trial  court  to  gras: 
plaintiffs  leave  to  amend  thdr  compIalB: 
If  so  advised. 

We  concur:  BURNETT,  J.;  HAKT.  J. 
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<36  Cal.  App.  212) 

PEOPI-B  V.  BSCALERA.    (Or.  581.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  8,  1918.) 

1.  FOBOEBT    <g=334(2)— Vabiance. 

Under  Pen.  Code,  %  470,  as  to  forgery,  • 
charge  that  accused  forged  a  check  made  pay- 
able to  order  of  another  than  the  person  whose 
name  was  signed  as  maker  would  be  established 
by  proof  of  such  making  alone,  without  show- 
ing an  actnal  passing  of  the  check,  such  an  in- 
strument being  capable  of  being  used  to  defraud. 

2.  Cbiminal    Law    «=»1032(7)— Appeaj>-Ob- 

JECTI0N8    BKLOW. 

In  prosecution  for  forgery  of  check,  the  ob- 
jection of  variance  between  the  charge  in  the 
information  and  the  proof,  in  that  accused  was 
not  charged  with  making  any  indorsement  on 
the  back  of  the  check,  when  in  fact  the  indorse- 
ment did  appear  on  the  back  of  the  check  as 
exhibited,  could  not  be  raised  on  appeal,  where 
the  testimony  showing  that  accusM  indorsed 
the  name  on  the  bade  of  tite  check  when  he 
passed  it  came  in  without  objection. 

3.  FoBoEBY  <S=>4i{l) — Evidence. 

In  forgery  prosecution,  evidence  held  suffi- 
cient to  show  that  another  check  passed  by  ac- 
cused, offered  to  show  accused's  intent,  had  been 
forged. 

4.  Cbihinal  Law  <&=3%24(8)  —  Failitsb  to 
INSTBUCT— Request. 

In  a  forgery  prosecution,  while  it  would 
have  been  better  for  the  court  to  have  distinct- 
ly pointed  out  in  instructions  the  purpose  for 
which  evidence  of  a  subsequent  forgery  was  re- 
ceived, error  could  not  be  predicated  on  failure 
to  do  so,  where  accused  offered  no  instraction 
covering  the  matter. 

5.  Cbiminal   Law   «=9829(18)— Instbuchors 
— Deobee  or  Pboof. 

Refusal  to  instruct  that  accused  could  not 
be  convicted  upon  mere  suspicion  was  proper, 
where  the  jury  were  fully  instructed  that  they 
must  find  accused's  commission  of  the  acta 
charged   beyond  a  reasonable  doubt 

6.  FoBOEBT  «=»14— Injuby  fbom  Fobokbt. 

To  constitute  the  crime  of  forgery  it  is  not 
necessary  that  any  one  be  actually  defrauded, 
but  it  ia  enough  if  an  alleged  forged  check  is 
of  such  a  character  that  a  person  accepting  it 
as  true  and  genuine  might  suffer  loss. 

Appeal  from  Superior  Court,  Imperial 
County;   Franklin  J.  Cole,  Judge. 

Juan  Escaiera  was  convicted  of  forgery, 
and  appeals.    Affirmed. 

O.  y.  Willson  and  Wtllson  &  Stensland,  aU 
of  El  Centro,  for  appellant  U.  8.  Webb, 
Atty.  Gen.,  Robert  M.  Clarke,  Deputy  Atty. 
Gen.,  and  R.  B.  Camarlllo,  of  Los  Angeles, 
for  the  People. 


JAMES,  J.  Appellant  was  conTicted  of  the 
crime  of  forgery.  He  appeals  from  a  Judg- 
ment of  imprisonment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

Tbe  charge  made  In  the  information  was 
that  the  defendant,  with  intent  to  defraud 
certain  persons,  made  and  passed  as  true 
ind  genuine  a  check,  which  check  was  drawn 
upon  a  bank  at  Brawley,  Cal.,  made  in  fa- 
irer of  one  Carmel  Relies  and  purporting  to 
bave  been  signed  by  H.  G.  Baugbman.  The 
evidence  showed  that  this  check  was  brought 


by  the  defendant  Escalera  to  the  store  of 
Shore  Bros,  at  Brawley;  that  the  defend- 
ant presented  the  check  and  asked  that  it  be 
cashed,  representing  himself  to  be  the  payee 
named  in  the  check ;  that  the  prc^rietors  of 
the  store  cashed  the  same  after  the  defend- 
ant had  indorsed  the  name  of  the  payee  upon 
the  back  thereof ;  that  some  days  later,  when 
the  check  was  returned  by  the  bank,  the  de- 
fendant, who  was  seen  passing  the  store, 
was  called  in  and  was  told  of  the  fact  that 
the  check  bad  not  been  paid;  that  he  there- 
upon told  the  storekeeipers  that  he  would 
take  up  the  same  and  at  that  time  delivered 
to  them  a  part  of  the  amount  mentioned  in 
the  check.  The  storekeepers  retained  the 
check,  and  a  few  days  later  the  defendant 
brought  in  tbe  remainder  of  the  money,  at 
which  time  be  was  placed  under  arrest  by  a 
constablfe  That  tbe  check  was  a  forged  in- 
strument the  evidence  amply  established,  and 
the  evidence  also  established  beyond  question 
that  the  defendant  was  not  the  payee  named 
in  the  check.  Defendant's  name  was  as  it 
appears  herein,  while  Carmel  Relies  was  a 
person  who  was  known  to  the  defendant. 
Not  only  was  the  proof  sufficient  to  establish 
these  things,  but  an  express  admission  ap- 
pears in  the  transcript  of  the  testimony  cov- 
ering the  same  matter,  as  made  by  counsel 
for  the  defendant  in  the  following  words: 

"Mr.  Willson:  We  can  perhaps  shorten  mat- 
ters in  this  trial.  We  will  admit  the  signature 
on  the  check  cashed  by  Mr.  Shore  and  handed 
to  Mr.  Baugbman  is  a  forgery  of  Mr.  Baugh- 
man's  name,  and  we  admit  the  defendant  went 
there  and  cashed  the  check  and  all  testimony 
bearing  upon  that  point  is  unnecessary  in  view 
of  the  fact  we  admit  it" 

[1,  2]  One  of  appellant's  principal  conten- 
tions for  error  is  that  there  was  a  variance 
between  the  charge  made  in  the  information 
and  tbe  proof.  In  that  the  appellant  was  not 
charged  with  making  any  indorsement  upon 
tbe  back  of  the  check,  when  in  fact  the  in- 
dorsement did  appear  on  the  check  as  ex- 
hibited. He  cites  People  v.  Thornburgh,  4 
Cal.  App.  38,  87  Pac  234,  and  People  v.  Cole, 
130  Cal.  13,  62  Pac.  274.  In  the  Thornburgh 
Case  the  check  was  one  payable  to  the  order 
of  the  maker  and  in  the  Cole  Case  the  check 
was  drawn  by  the  defendant  in  his  own  name 
and  made  payable  to  himself.  It  was  point- 
ed out  in  these  decisions  that  there  could  be 
no  defrauding  of  any  person  by  the  making 
of  checks  so  drawn,  unless  an  indorsement 
on  the  back  was  added,  and  in  the  informa- 
tion there  considered  tbe  forgery  of  an  In- 
dorsement was  not  charged.  This  case  pr&< 
sents  entirely  different  facts.  The  check  here 
was  not  made  payable  to  the  order  of  the 
maker,  and  it  was  an  instrument  capable  of 
being  used  to  defraud.  The  charge  made  by 
the  information  that  the  defendant  made 
such  a 'check  would  have  been  established  by 
proof  of  such  making  alone,  without  showing 
an  actual  passing  of  tbe  check.    Section  470, 
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Pen.  Code.  The  testtmony  Introduced  show- 
ing that  the  defendant  Indorsed  the  name  of 
Carmel  Relies  upon  the  back  of  the  check  at 
the  time  he  passed  It  came  In  without  objec- 
tion, and  we  think  it  Is  now  too  late  for  the 
defendant  to  complain  of  possible  error  com- 
mitted in  that  regard. 

[3]  Specimens  of  the  handwriting  of  the 
appellant  were  introduced  In  evidence  for  the 
purpose  of  enabling  the  Jurors  to  make  a 
comparison  of  the  writings  before  them. 
Among  the  latter  was  a  chedc  purporting  to 
have  been  drawn  to  the  order  of  one  Bone- 
fessio  Escalera,  and  the  proof  showed  that 
this  check  had  been  negotiated  and  passed 
by  this  defendant  at  another  time  at  a  dif- 
ferent store.  This  latter  <!heck  bore  on  the 
back  the  name  of  the  payee,  and  It  was  of- 
fered and  received  in  evidence  under  the  rule 
whldi  permits  like  acts  of  a  defendant  to  be 
shown  where  particular  Intent  Is  Involved. 
People  V.  King,  23  Cal.  App.  269,  137  Pac. 
1076.  The  latter  decision  sustains  the  right 
of  the  prosecution  to  make  such  proof,  wheth- 
er It  refers'  to  a  transaction  subsequent  to 
that  charged  or  one  prior  thereto.  Appel- 
lant's counsel  complain  that  there  was' not 
sufficient  evidence  shovting  that  the  last-men- 
tioned check  had  been  forged.  It  was  shown 
,  without  dispute  that  the  defendant,  who  was 
not  the  payee  named  In  the  check,  presented 
the  same  and  received  payment  of  the 
amount  either  in  cash  or  merchandise.  There 
was  also  before  the  Jury  samples  of  the  hand- 
writing of  defendant,  so  that  the  evidence 
was  available  upon  which  the  Jury  might 
properly  conclude  that  the  defendant  had 
forged  the  latter  check.  There  was  also  the 
testimony  of  Bonefessio  Escalera  that  he  had 
not  delivered  &uch  a  check  to  the  defendant, 
and  the  testimony  of  Baughman  that  the 
signature  attached  thereto  was  not  his  sig- 
nature. 

[4]  It  would,  no  doubt,  have  been  better 
for  the  court  in  its  instructions  to  have  dis- 
tinctly pointed  out  to  the  jury  the  purpose 
for  which  the  evidence  of  the  subsequent  for- 
gery was  received,  but  no  instruction  was 
offered  by  the  defendant  covering  that  mat- 
ter; hence  no  error  can  be  predicated  uiron 
the  failure  of  the  court  so  to  do.  It  Is  con- 
tended that  the  court  erred  In  refusing  to 
Instruct  the  Jury  that  It  was  not  to  consider 
the  Indorsement  made  upon  the  back  of  the 
check  described  in  the  information,  but  to 
disregard  "any  testimony  at  this  trial  given, 
either  against  the  defendant  or  in  favor  ot 
him,  concerning  any  Indorsement  or  any 
writing  upon  the  back  of  the  check.  •  •  •" 
We  do  not  think  the  defendant  was  entitled 
*o  have  this  Instruction  given  In  the  form 
proposed.  As  before  noted,  without  any  ob- 
jection the  prosecution  proved  the  entire 
transaction  concerning  the  passing  of  the 
check,  and  we  think  that  all  of  the  acts  of 
the  defendant   concerning  that   transaction 


were  proper  to  be  proved  and  considoed  by 
the  Jury.  Counsel  expressly  admitted  that 
the  check  had  been  forged,  and  that  the  de- 
fendant went  to  the  store  and  cashed  it,  add- 
ing that  "all  testimony  bearing  upon  that 
point  is  unnecessary  in  view  of  the  taet  we 
admit  It" 

[I]  The  refusal  of  the  ,court  to  give  an 
instruction  that  the  defendant  could  not  be 
convicted  upon  mere  suspicion,  was  proper, 
for  the  court  had  fully  instructed  the  Jury 
that  they  must  find  beyond  a  reasonable 
doubt  that  the  acts  charged  against  the  de- 
fendant were  committed  by  him. 

[6]  The  instruction  that  to  constitute  the 
crime  of  forgery  It  is  not  necessary  that  any 
one  should  be  actually  defrauded,  but  that  It 
is  enough  if  the  alleged  forged  check  la  of 
such  a  character  that  a  person  accepting  it 
as  true  and  genuine  might  suffer  loss,  was 
not  objectionable.  People  v.  Kuhn,  33  CaL 
App.  319,  165  Pac.  26.  As  we  have  before  in- 
dicated, we  think  that  the  charge  given  by 
the  court  mig^t  well  have  ccmtained  a  more 
complete  exposition  of  the  law  affecting  the 
purposes  for  which  the  different  classes  of 
evidence  might  be  considered;  but  tt  cannot 
be  said  from  an  examination  of  the  entire 
record  that  a  miscarriage  of  Justice  has  re- 
sulted by  the  conviction  of  the  appellant. 

The  Judgment  and  order  are  therefore  af- 
firmed. 

We  concur:  CONREY,  P.  J.;  WORKS, 
Judge  pro  tem. 


(36  Oal.  Apik.  2») 

HOWARD  V.  CtTNNINGHAM  et  aL 
(Civ.  2325.) 

(District  Court  of  Appeal    First  District,  Call- 
fomia.    Feb.  9,  191&    Rehearing  Denied  by 

Supreme  Court  April  10,  1918.) 

1.  BouNDAsiiEB  €=>3(3) — Monuments— ConB» 
EB  AND  Distances. 

That  monuments  upon  the  ground  control 
courses  and  distances  as  recited  in  a  deed  is 
the  unquestioned  rule  of  construction  of  deeds 
under  Code  Civ.  Proc.  §  2077,  subd.  2,  providing 
that  where  ascertained  monuments  are  incon- 
sistent with  measurements  the  monuments  are 
paramount. 

2.  Boundaries  ®=>35(5)  —  Monotibnts  —  Pa- 
BOI.  Evidence. 

Where  a  monument  hag  been  obliterated  or 
destroyed,  its  location  may  be  proved  by  parol. 

3.  boundabies  <£=>37(3)  —  sukficiknct  of 
Evidence. 

Evidence  held  to  warrant  finding  that  a 
lost  stake  which  would  determine  the  boundary 
in  dispute  was  at  a  place  where  calls  ot  deeds 
located  it. 

4.  Appeai,  and  Ebbob  €=1011(1)— Rkvibw— 
Findings. 

A  finding  of  trial  court  that  calls  of  deeds 
were  correct  will  not  be  disturbed;  oral  testi- 
mony as  to  location  of  lost  post  which  would 
determine  boundary  in  dispute  being  somewhat 
contradictory  and  unsatisfactory. 

Appeal   from   Superior  Court,   Mendocino 
County;   George  A.  Sturtevant,  Judge. 
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Action  by  James  I<.  Howard  against  SI  Ij. 
Gnnnlngham  and  others.  From  the  Judg- 
ment rendered,  plaintiff  appeals.    AfiOrmed. 

Robert  Duncan,  of  Uklah,  for  appellant 
Thomas  &  Thomas,  of  tndah,  for  respcmd- 
eata. 

BEASLY,  Judge  pro  tern.  This  action  aris- 
es out  of  a  dispute  over  a  boundary  line. 
The  plaintiff,  James  !■.  Howard,  Is  the  owner 
of  lot  15  and  8^  acres  off  the  north  end  of 
lot  18  of  the  Yokayo  rancho,  near  tjklah.  In 
Mendocino  county,  and  the  defendant  Rud- 
dlck  Is  the  owner  of  the  mnalnder  of  lot  18, 
which  he  acquired  from  his  codef^ndant  B. 
li,  Cunningham.  Plaintiff's  father  formerly 
owned  the  two  lots,  and  some  years  ago  he 
conveyed  to  the  plaintiff  the  land  now  owned 
by  him  as  above  stated,  and  the  part  now 
owned  by  Ruddlck  he  conveyed  to  another 
eon,  by  name  Mack  Howard,  who  in  turn 
conveyed  It  to  Cunningham. 

The  sole  point  In  this  case  is  whether  the 
evidence  supports  the  finding  against  plain- 
tiff of  the  location  of  one  of  the  comer  posts 
common  to  the  two  properties.  The  location 
of  this  post  determines  the  boundary  Uue  be- 
tween the  properties  of  the  plaintiff  and  of 
Ruddlck.  The  stake  has  long  since  disap- 
peared. The  calls  of  the  deed  by  which 
plaintiff's  father  acquired  the  land  now  own- 
ed by  plaintiff,  and  of  the  deed  conveying 
it  to  the  latter,  both  locate  this  comer — 
which  is  described  as  "P  8"— at  the  point 
which  is  found  to  hare  been  Its  location  by 
the  trial  court. 

Oral  evidence  was  introduced  to  discredit 
the  calls  of  these  deeds  as  to  the  location  of 
this  comer.  All  the  other  monuments  fixing 
the  boundaries  of  these  properties  are  in  ex- 
istence, and  their  location  unquestioned. 
The  point  of  location  of  stake  "P  8"  was,  it  Is 
conceded,  in  a  line  at  the  northerly  end  of 
which  is  a  stake  marked  "P  9"  and  at  the 
southerly  end  of  which  is  a  stake  marked 
"P  6."  This  line  forms  the  entire  westerly 
boundary  of  Ruddlck's  land  and  a  part  of  the 
westerly  boundary  of  the  land  of  plaintiff. 
By  the  calls  of  the  respective  deeds  of  plain- 
tiff and  Ruddlck  this  line  from  end  to  end 
Should  be  44.49  chains  long.  It  is  In  fact  by 
actual  surveyor's  measurement  on  the  ground 
.44  chains  longer  than  this,  or  44.93  chains 
in  length;  and  the  plaintiff  claims  that  in- 
stead of  the  stake  "P  8"  being  located,  as 
found  by  the  court,  2.19  chains  south  from 
the  comer  "P  9,"  it  should  have  been  found 
to  be  2.95  chains  south  therefrom,  or  44.98 
chains  northerly  from  the  comer  "P  6." 

Mack  Howard,  upon  whose  testimony 
plaintiff  mainly  reHes,  testifies  that  he  saw 
this  stake  set  by  the  engineer  who  made  the 
original  survey ;  that  it  was  set  at  the  west- 
erly end  of  an  old  fence  and  In  line  with  two 
trees,  which  he  stated  are  still  standing,  and 
that  he  saw  this  post  there  for  many  years 
thereafter;  that  tills  old  fence  was  stralght- 
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ened  sabsequent  to  the  survey,  and  thereaft- 
er was  moved  30  feet  south  of  its  oilginal  lo- 
cation. .  This  fence  still  stands  on  the  line  to 
which  it  was  removed.  Other  members'  of 
the  Howard  family  also  testified  to  the  same 
facts  except  as  to  actually  seeing  the  survey ; 
Mack  Howard  being  the  only'  witness  called 
who  claimed  to  hare  been  present  at  the  plac- 
ing of  the  stake  "P  8." 

[1't]  The  plaintiff  contends  that  the  evi- 
dence of  these  witnesses,  coupled  with  cer- 
tain inaccuracies  in  the  calls  of  the  deeds  as 
to  other  distances  and  In  the  statement  of 
acreage  contained  within  their  descriptions, 
concluded  the  trial  court  from  finding  the 
location  of  the  stake  "P  8"  at  the  point 
where  the  decisi(»>  of  the  oourt  places  it 
With  plaintiff's  assertion  that  monuments 
apon  the  ground  control  courses  and  distanc- 
es as  recited  In  a-  deed  no  fault  can,  of 
course,  be  found.  This  is  the  unquestioned 
rule  of  construction  of  deeds.  Code  Civ. 
Ptoc.  f  2077,  snbd.  2.  Nor  can  any  excep- 
tion be  laken  to  plaintiff's  statement  that 
where  the  monument  has  been  obliterated  or 
destroyed  its  location  may  be  proved  by  pa- 
rol. But  with  his  contention  that  under  the 
evidence  in  this  case  the  trial  court  could 
not  find  the  location  of  the  post  "F  8"  at  the 
point  where  the  finding  places  it  we  cannot 
agree. 

The  calls  of  these  two  deeds  were  some  ev- 
idoice  of  the  location  of  the  lost  stake  "P  8." 
Were  there  no  otb&r  evidence  whatever,  no 
question  could  be  made  but  that  these  calls 
would  be  controlling  in  this  case;  and  were 
the  other  evidence  conclusive  against  these 
calls  we  are  not  prepared  nor  call^  upon  in 
this  case  to  say  that  plaintiff  might  not  be 
correct  in  his  contention  that  the  calls  of  the 
deeds  must  fall  before  it.  But  here  there  are 
certain  inherent  disagreements  and  defects 
in  the  testimony  of  plaintiff's  witnesses 
which  tend  to  weaken  the  value  for  accu- 
racy of  the  evidence  of  Mack  Howard  in  par- 
ticular, and  also  of  the  other  witnesses.  For 
Instance,  without  analyzing  this  evidence  mi- 
nutely as  counsel  have  done,  it  may  be  said 
that  Mack  Howard  was  only  10  or  11  years 
old  when  the  survey  testified  to  was  made, 
and  yet  he  testifies  to  the  exact  location  of 
practically  all  the  stakes  set  by  the  engineer. 
He  was  59  years  old  when  he  testified.  The 
survey  was  made  50  odd  years  ago.  There 
were  certain  Inconsistencies  In  the  testimony 
of  the  various  witnesses  the  significance  of 
which  it  was  the  province  of  the  trial  court 
to  determine.  The  Judge  who  tried  the  case 
saw  Mr.  Mack  Howard  on  the  witness  stand, 
observed  his  manner  of  testifying  and  wheth- 
er his  memory  was  accurate  as  to  these 
events  of  long  ago.  TJpon  that  Judge  rested 
the  duty  of  weighing  this  oral  evidence  as 
against  the  calls  of  these  deeds  and  as 
against  the  testimony  of  a  surveyor,  called 
by  the  plaintiff  himself,  whose  evidence  in  a 
measure  tends  to  corroborate  the  deeds. 
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We  find  nothing  ont  of  harmony  with  these 
views  in  the  cases  cited  and  relied  upon  by 
the  appellant.  Thus,  In  Gordon  v.  Booker, 
97  Cal.  586,  32  Pac.  693,  a  comer  post,  oc- 
cupying about  the  same  relative  importance 
to  the  decision  of  that  case  as  the  post  "P 
8"  does  to  this,  was  not  undlscoverable.  Its 
location  was  fonnd  by  the  charcoal  placed 
under  It  by  the  government  surveyor.  This 
charcoal  was  actually  found  in  place  at  the 
time  of  the  trial,  and  three  surveyors  and 
two  other  witnesses  testified  that  it  was  a 
"charcoal"  or  "government"  comer,  and  that 
the  charcoal  determined  the  place  where  the 
stake  had  been  set.  It  also  appeared  that  no 
other  corner  or  stake  had  ever  been  seen  at  a 
different  place  in  that  vicinity.  The  plain- 
tiff there  relied  for  the  location  of  this  cor- 
ner upon  a  survey  made  by  courses  and  dis- 
tances from  a  distant  comer  which,  if  cor- 
rect, would  have  located  the  comer  in  ques- 
tion at  a  different  point  from  the  place  at 
which  the  charcoal  was  found.  The  court 
found  against  the  plaintiff  and  held  that 
there  was  no  conflict  In  the  evidence.  In  oth- 
er words,  it  discarded  the  survey  from  the 
distant  comer  in  favor  of  the  present  loca- 
tion of  the  charcoal,  which  Indicated  the 
place  where  the  original  post  had  been  set 
by  the  government  surveyor.  Of  course,  this 
comer  monument  could  not  be  brought  into 
court,  but  the  testimony  of  five  witnesses  un- 
contradicted that  it  was  the  point  at  which 
the  court  found  to  be  its  location  was  held 
to  be  conclusive  in  that  case  as  against  a 
survey  made  as  above  indicated.  Some  lan- 
guage in  that  case,  considered  without  re- 
gard to  its  context,  has  misled  counsel  as  to 
the  rule  which  must  be  deduced  from  the  de- 
cision read  as  a  whole. 

In  Penry  v.  Richards,  62  Cal.  672,  also  re- 
lied upon  by  the  plaintiff,  it  was  held  that, 
if  the  evidence  shows  the  point  where  the 
monuments  had  been  established  by  the  sur- 
veyor, such  point  must  control  in  determin- 
ing the  location  of  the  property.  This  is 
not  in  conflict  with  the  position  of  the  de- 
fendants here,  for  in  the  instant  case  the 
trial  conrt  evidently  held  that  the  oral  evi- 
dence did  not  correctly  point  out  the  place 
where  the  stake  "P  8"  had  been  set  by  the 
surveyor.  In  the  case  just  cited  the  court 
premises  the  rule  announced  upon  the  state- 
ment that  the  evidence  must  establish  the 
monuments.  This  Is  true  of  all  the  cases 
dted  by  appellant  In  each  of  them  it  is  as- 
sumed that  the  evidence  established  the  lo- 
cation of  the  disputed  monument.  In  the 
present  case,  as  we  have  seen,  the  trial  court 
evidently  held  that  the  oral  evidence  did  not 
so  establish  the  location  of  the  disputed  post 
"P  8."  In  other  words,  the  trial  court  found 
as  a  fact  that  the  calls  of  the  deeds  as  to  the 
length  of  the  line  between  the  posts  "P  9" 
and  "P  8"  were  correct,  discrediting,  as  it 


had  the  power  to  do,  the  somewhat  contra- 
dictory and  unsatisfactory  oral  testimony 
of  the  plaintiff's  witnesses  as  to  the  locati<» 
of  this  post 

[4]  The  .whole  question  is  one  of  fact,  and, 
the  trial  court  liavlng  determined  it,  that 
ends  the  matter  so  far  as  an  appellate  court 
is  concerned. 

Judgment  affirmed. 

We  concur:  LBNNON,  P.  J.;  KEBBI- 
QAN,  J. 

(M  Cal.  App.  BO 
PEOPLE    V.    VOGBL.      (Cr.    682.) 

(District  Court  of  Appeal,  Second  District  Cal- 
ifornia.    Feb.  8,  1918.     Rehearing  Denied 
by  Supreme  Court  April  10,  1918.) 

1.  Criminai.  Law  «s»4ie<2)— ETinsNCK— Aj>- 

UISSIBIUTT.  I 

In  a  trial  for  murder,  testimony  of  wit- 
nesses that  deceased,  just  prior  to  nis  death, 
accused  defendant  of  having  shot  him,  which  de- 
fendant denied,  held  inadmissible. 

2.  CWMINAI,   Law    €=3419,    420(1),    1169(1)— 
Evidence  —  Hearsay— Pbejudiciai.  Ekkob. 

Where  in  trial  for  murder  a  witness  for 
tlie  'prosecution,  after  testifying  that  deceased 
ai->.\i8ed  defendant  of  having  shot  him,  waa  ask- 
ed if  he  had  previously  been  informed  defend- 
ant was  under  suspicion,  and  whe  had  so  in- 
formed him,  his  answer  thereto  waa  hearsay  and 
prejudicial  error. 

8.  WrrNEBSEs    ®=»269— EXAiaiTATioi*- TEsm- 

UONT  OF  Stenoobafheb  fbou  Notes. 
Where  a  witiiess  for  the  prosecution  in  a 
murder  case  testified  that  from  the  odor  <^ 
burnt  powder  about  the  weapon  it  had  been 
fired  within  an  hour  preceding,  and  the  defense 
sought  to  impeach  this  by  showing  he  had 
testified  in  another  case  that  such  odor  would 
remain  much  longer,  the  court  reporter  was  a 
proper  witness  as  to  such  testimony  and  could 
use  her  stenographic  notes  to  refresh  her  recol- 
lection, under  Code  Civ.  Proc.  {  2047. 

4.  Criminai.  Law  «=3656(6)— Bvioenck— In- 
vadino  Province  of  Jtjrt. 
Where,  in  a  murder  trial,  defendant  at- 
tempted to  impeach  the  expert  testimony  of  a 
witness  by  showing  he  had  testified  differently  in 
another  case,  the  action  of  the  trial  judge  in 
stating,  after  examination  of  reporters  tran- 
script that  he  found  nothing  in  it  to  impeach 
the  testimony  of  the  witness  was  uncalled  for, 
and  encroached  npon  the  province  of  the  jury. 

Appeal  from  Superior  Court,  Imperial 
County;  FrankUn  J.  Cole,  Judge. 

Jdtm  Vogel  was  convicted  of  murder,  and 
appeals..  Reversed  and  remanded. 

Wlllson  &  Stensland,  of  El  Centro,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  Robert  M. 
Clarke,  Deputy  Atty.  Gen.,  and  R.  B.  Oamaill- 
lo,  of  Los  Angeles,  for  the  People. 

WORKS,  Judge  pro  tern.  The  appellant 
was  convicted  of  murder  in  the  first  degree, 
and  was  sentenced  to  life  Imprisonment  The 
ajqpeal  is  from  the  judgment  and  from  an  or- 
der denying  a  motion  for  a  new  trlaL 

The  crime  for  which  the  appellant  is  sou^t 
to  I>e  punished  was  In  the  shooting  of  one 
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Joe  Ming,  the  oocnrrence  having  taken  place 
near  EI  Centre.  Ming  operated  a  dairy,  and 
Vogel  was  employed  by  blm  as  a  milker. 
Both  the  men  were  SwIbs  and  had  been  ac- 
quainted at  least  as  long  aa  Vogri  had  been 
In  the  United  States,  a  period  of  6  years. 
Vogel  had  been  employed  by  Ming  for  18 
months,  and  they  had  been  friends  the  entire 
time.  Several  other  persons,  Including  Ming's 
wife,  were  regularly  on  the  ranch  and  they 
all  testified  that,  not  only  had  there  been  no 
trouble  between  the  men  on  the  day  of  the 
shooting,  but  that  there  had  never  been  trou- 
ble of  any  kind  between  them.  Ming  himself 
stated,  within  a  short  time  after  he  was  shot, 
death  not  resulting  from  his  wound  until 
more  than  36  hours  had  passed,  that  he  had 
never  had  any  trouble  ;vith  Vogel,  and  that 
they  had  always  been  friends.  The  record 
shows  no  motive  whatever  for  the  commis- 
sion of  the  crime  by  Vogel. 

The  shooting  occurred  In  the  early  evening. 
Ming  had  left  the  rancbhouse  immediately 
after  dinner  for  the  purpose  of  irrigating  a 
certain  field  on  the  ranch.  His  wife  and 
several  others  remained  in  the  house,  listen- 
ing to  a  phonograph.  Vogel  was  not  among 
them,  he  having  left  the  house  from  half  an 
hour  to  an  hour  before  Ming  was  shot  He 
says  he  went  to  a  certain  bunkhouse  which 
was  on  the  ranch  and  retired  to  bed,  not  car- 
ing to  hear  the  phonograph,  of  which  he  says 
he  had  become  tired.  Those  in  the  ranchhouse 
heard  a  shot  in  the  direction  in  which  Ming 
had  gone,  and  also  heard  some  one  cry  out. 
Mrs.  Ming,  a  boy  of  about  16  and  a  man,  one 
Zeno  Burch,  ran  In  the  direction  of  the 
sounds,  the  boy  reaching  Ming  first,  then  Mrs. 
Ming  and  then  Burch.  Ming  was  walking  or 
standing  in  the  field  at  a  point  about  200 
yards  from  the  ranchhouse.  The  boy  asked 
him  what  was  the  matter,  and  he  responded 
that  somebody  had  shot  blm.  He  was  im- 
mediately helped  toward  the  house  by  the 
three  who  had  come  to  his  relief,  but  said 
nothing  to  any  of  them,  either  on  the  way  to 
the  house  or  after  he  was  gotten  to  bed,  as  to 
who  had  fired  the  shot.  As  soon  as  Ming  was 
placed  on  the  bed,  the  boy  who  bad  helped 
him  to  the  house,  accompanied  by  another 
boy,  went  to  the  bunkhouse,  where  they  found 
Vogel  in  bed  and  entirely  undressed.  The 
boys  told  Vogel  that  Ming  had  been  shot,  and 
he  said,  "Ton  are  Just  kidding  me."  He  was 
told  that  the  statement  was  true,  whereupon 
he  dressed,  except  that  he  remained  bare- 
foot, and  went  to  the  house.  He  entered  thfe 
room  where  Ming  lay  and  had  a  conversation 
with  him.  They  were  seen  talking  together 
by  at  least  two  witnesses,  but  the  conversa- 
tion was  so  quiet  that  it  was  not  overheard,  ex- 
cept to  the  extent  that  Zeno  Burcb  testified 
that  he  heard  Vogel  answer,  "Yah,"  as  the  re- 
porter writes  It,  to  something  said  by  Ming.  In 
response  to  telephone  call,  three  or  four  depu- 
ty sheriffs  arrived  at  the  ranch  from  half  an 
hour  to  an  hour  after  the  shooting  occurred. 


It  was  after  their  arrival  that  Ming  made 
the  statements  referred  to  in  the  bedside  con- 
versation mentioned  below.  Up  to  that  mo- 
ment he  had  said  nothing  as  to  who  had  com- 
mitted the  crime  upon  him. 

Aside  l^rom  the  bedside  conversation  and  a 
dying  declaration  made  by  Ming  in  an  auto- 
mobile as  he  was  starting  from  the  house  to 
a  hospital,  the  evidence  against  Vogel  was 
entirely  circumstantial.  Ming's  wound, 
which  was  in  the  upper  part  of  the  abdomen, 
was  inflicted  by  a  22-callber  bullet  He  was 
the  owner  of  a  rifle  of  that  caliber,  which 
was  used  indiscriminately  by  those  on  the 
ranch,  including  Vogel.  The  latter  was  seen 
cleaning  the  weapon  during  the  day,  at  about 
10  or  11  o'clock.  Kemp,  one  of  the  deputy 
sheriffs,  says  Vogel  told  him  he  had  been 
shooting  the  gun  all  day.  Kemp  testifies, 
from  an  examination  of  the  rlfie  after  the 
shooting,  that  it  was  not  discharged  more 
than  once  or  twice  after  it  was  last  cleaned. 
It  was  kept  sometimes  in  the  ranchhouse  and 
sometimes  in  the  bunkhouse.  On  the  day  and 
evening  of  the  shooting  it  was  at  the  latter 
place.  In  addition  to  the  circumstantial  evi- 
dence already  stated,  Zeno  Burch  gave  testi- 
mony that,  as  he  proceeded  after  Mrs.  Ming 
and  the  boy  upon  hearing  the  shot  and  the 
cry,  he  saw  a  man,  whom  he  does  not  identi- 
fy, move  rapidly  in  a  direction  from  the  place 
where  Ming  was,  and  toward  the  bunkhouse. 
This  man  was  near  the  bunkhouse  at  the 
time,  and  Burch  says  he  saw  him  moving  for 
a  distance  only  of  15  or  20  feet,  the  place  at 
which  Ming  was  found  after  the  shooting  be- 
ing several  hundred  feet  from  the  bunkhouse. 
In  a  part  of  his  testimony  Burch  says  the 
man  was  walk^g  rapidly.  In  another  part 
be  says  he  was  running.  On  account  of  ob- 
structions to  his  view,  Burch  could  not  see 
the  door  of  the  bunkhouse.  but  he  says  he  did 
not  see  the  man  pass  beyond  that  structure. 
It  may  be  remarked  here  that  the  night  was 
brightly  lighted  by  the  moon.  The  deputy 
sheriffs  found  some  footprints  In  the  neigh- 
borhood of  and  leading  from  near  the  scene 
of  the  crime  and  toward  the  bunkhouse,  and 
they  testified  that  a  pair  of  Vogel's  shoes 
fitted  them.  The  shoes  were  of  a  medium 
size,  one  witness  having  testified  that  they 
were  about  No.  6%,  another  that  they  were 
about  8's.  In  making  this  statement  of  the 
circumstantial  evidence  In  the  record,  we 
have  placed  it  in  the  light  most  favorable  to 
the  case  of  the  prosecution,  and  have  refrain- 
ed from  stating  evidence  opposed  to  some  of 
It  and  from  stating  hypotheses  upon  which 
the  effect  of  some  of  it  might  be  explained 
away. 

The  record  contains  testimony  by  the  wit- 
nesses Zeno  Burch,  Cummlngs,  Cleveland, 
and  Kemp  to  the  effect  that  Ming,  while  ly- 
ing in  bed  after  the  shooting,  accused  Vogel 
of  the  crime.  The  appellant  made  motions  to 
strike  out  the  testimony  of  these  witnesses 
upon  this  subject,  but  the  trial  court  denied 
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the  motions  and  permitted  the  evidence  to 
stand.  The  testimony  of  Burch,  who  was 
another  Swiss  and  did  not  speak  English 
well,  was  that  Ming  pointed  at  Vogel  and 
said,  "That  is  the  man  there,"  and  that  Vogel 
answered,  "I  don't  shot"  Cummings  testl- 
Ues  that  Ming,  pointing  toward  Vogel,  said 
that  was  the  man  that  killed  him,  that  was 
the  man  that  shot  him,  and  that  Vogel  re- 
sponded only  with  a  certain  contemptuous 
and  unprintable  expression,  which  to  otir 
minds,  however,  was  equivalent  to  a  denial  of 
the  accusation.  Cleveland  has  it  that  Ming 
said,  Indicating  Vogel,  "That  is  the  man  who 
shot  me;  that  is  the  man  that  killed  me;"  and 
that  Vogel  answered  with  the  contemptuous 
expression  already  mentioned.  Kemp  was 
the  nearest  to  Ming  when  these  occurrences 
took  place.    He  testifies: 

"I  asked  him  if  he  knew  who  shot  him,  and 
I  was  leaning  over  him,  and  he  grabbed  my  arm 
and  raised  nimself  up  in  the  bed  and  said. 
That  is  the  man  that  shot  me;  that  is  the 
man  that  killed  me.'  Ming  seemed  to  be  suffer- 
ing, and  I  laid  him  back  in  the  bed  and  Mr. 
Cummings  and  Cass  and  Cleveland  and  myself 
and  two  or  three  others  were  in  the  room,  and 
I  walked  around  to  where  this  defendant  was, 
and  asked  him  to  come  with  mc.  Before  I 
could  get  to  him,  he  was  protesting  against 
Ming  accusing  him.  He  said  he  could  not  have 
done  it,  and  what  reason  did  he  have  to  do  it, 
and  he  was  out  in  the  bunkhouse  asleep." 

Kemp's  request  to  Vogel  to  come  with  him 
Is  explained  by  the  fact  that  the  former  was 
a  deputy  sheriff,  as  also  were  Cummings  and 
Cleveland. 

[1]  The  appellant's  motion  to  strike  the 
testimony  of  these  witnesses  was  based  on 
the  rule  stated  in  People  v.  Teshara,  134 
Cal.  542,  544,  66  Pac.  798,  799.  In  that  case 
the  defendant  was  on  trial  for  the  murder 
of  one  Loucks.  Before  the  latter  died  he  ac- 
cused the  defendant  of  having  inflicted  his 
Injuries  upon  him.    The  court  said: 

"The  court  also  erred  in  refusing  to  strike 
out  the  evidence  of  Patton  and  Mullen  as  to 
the  accusation  made  by  Loucks,  when  Amaya 
and  defendant  were  brought  to  his  bedside.  The 
statement  made  by  Loucks  at  that  time  was 
hearsay,  and  Teshara  made  no  admission  of  its 
truth,  either  expressly  or  tacitly.  He  expressly 
denied  it.  The  court  and  the  district  attorney 
seem  to  have  lost  sight  of  the  fact  that  it  is  not 
the  accusation,  but  the  conduct  of  the  accused, 
that  is  evidence  in  such  cases,  and  that  the 
only  reason  for  admitting  the  accusation  is  .to 
explain  the  conduct  The  district  attorney 
should  not  have  offered  this  evidence,  knowing, 
as  he  did,  that  Teshara  had  not  remained  silent 
under  the  accusation,  but'  had  repelled  it  at 
the  time  it  was  made." 

The  respondent  insists  that  People  v.  Te- 
shara has  no  application  in  this  case,  and 
that  the  motion  to  strike  was  properly  de- 
nied under  People  v.  Turner,  1  Cal.  App. 
420,  82  Pac.  .307,  and  People  y.  Cole,  141  Cal. 
88,  74  Pac.  547.  In  the  first  of  these  cases 
the  court  said  (1  Cal.  App.  422,  82  Paa  398) 
in  dealing  with  the  question  of  the  admis- 
sibility of  such  accusations: 

"Even  where  the  defendant  flatly  denies  the 
criminal  act,  yet  if  he  goes  on  to  make  exculpa- 
tory statements,  for  instance,  as  to  his  where- 


abouts at  the  time,  and  these  statements  can 
be  shown  to  be  false,  then  the  statements,  to- 
gether with  their  falsity,  may  be  shown  on  the 
theory  that  falsehood  in  the  matter  is  an  indi- 
cation of  conscious  guilt  In  such  a  case,  it  is 
the  falsehood  only  that  tells  against  the  de- 
fendant" 

The  point  now  before  us  is  governed  by 
People  V.  Tesbai-a,  unless  it  be  for  the  testi- 
mony of  the  witness  Kemp  to  the  effect  that 
Vogel  said  he  was  out  in  the  bunkhouse 
asleep  when  the  crime  was  committed.  It 
will  be  noted,  however,  that  Kemp  does  not 
ascribe  to  Vogel  the  making  of  this  state- 
ment immediately  upon  the  making  of  the 
accusation.  After  Ming  made  the  charge 
Kemp  saw  that  the  injured  man  was  suffer- 
ing, and  laid  him  back  in  the  bed.  As  Ming 
was  shot  In  the  abdomen  Kemp  naturally  let 
him  down  carefully,  taking  some  appreciable 
time  In  performing  the  act.  After  that  was 
done  he  started  toward  Vogel,  and  it  was  as 
he  was  on  his  way  that  he  attributes  to  Vo- 
gel the  making  of  the  remark  about  bis  bar- 
ing been  asleep  In  the  bunkhouse.  More- 
over, Burch,  Cummings,  and  Cleveland  all 
testify  to  what  was  said  by  Vogel  In  direct 
response  to  Ming's  accusation,  and  neither 
of  them  Imputes  to  him  any  remark  like  the 
one  mentioned  by  Kemp.  They  were  all  near- 
er to  him  than  was  Kemp  when  the  accusa- 
tion was  made.  It  appears,  then,  that  by 
what  Vogel  said  In  Imm'ediate  response  to 
the  accusation  he  repelled  It,  and  did  not 
seek  to  exculpate  himself  or  to  explain.  The 
cases  of  People  v.  Turner  and  People  v.  Cole 
of  c-ourse  mean  that  a  person  accused  of 
crime  must.  Immediately  upon  the  accusa- 
tion, make  the  "exculpatory  statements" 
which  the  opinions  in  those  cases  determine 
will  entitle  the  conversation  to  be  received  in 
evidence.  The  accused  person  cannot  be  ex- 
pected to  continue  long  to  rely  alone  upon 
his  denial  If  innocent,  he  will  follow  the 
accusation  with  instant  r^udiatlon,  and  will 
be  satislled  to  so  leave  the  matter  for  a  brief 
interval ;  but,  even  If  Innocent,  his  mind  will 
quickly  go  to  matters  which  will  Justify  and 
sustain  the  denial  before  the  world.  Denial 
Is  not  proof,  and  he  will  almost  Immediately 
begin  to  think  of  proof;  and  It  will  not  be 
strange  If  his  statements  reflect  the  condi- 
tion of  his  mind.  We  are  satisfied  that  the 
;>oInt  is  ruled  by  People  y.  Teshara  and  not 
by  the  other  two  cases.  Not  only  the  dis- 
position of  the  motion  to  strike  Kemp's  testi- 
mony depends  upon  what  we  have  just  said, 
but  also  the  motions  to  strike  the  testimony 
of  Burch,  Cummings,  and  Cleveland.  They 
all  testified  before  Kemp,  and  there  was  • 
motion  to  strike  the  testimony  of  eadi  con- 
cerning the  bedside  accusation  as  that  testi- 
mony was  g^ven  by  each,  but  counsel  for  de- 
fendant himself  asked  that  a  ruling  on  all 
the  motions  be  reserved,  and  he  did  not 
finally  Insist  tpon  them  until  Kemp  had  testi- 
fied and  the  prosecution  was  about  to  rest  Its 
case. 

[2]  After  Cummings  had  testified  to  the 
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occxirrene«a  at  Iflng's  bedside  the  district  at- 
torney asked  him  tf,  ap  to  that  time,  he  had 
been  informed  that  Vogel  was  under  suspi- 
cion for  having  shot  Ming.  The  question  was 
objected  to,  but  the  objection  Was  overruled. 
Cumnilngs  answered  that  he  had.  He  was 
then  asked  who  had  made  the  statement  to 
him  and,  over  an  objection  to  the  question, 
he  was  permitted  to  answer  that  It  was 
Zeno  Burch.  These  rulings  were  both  er- 
roneous. The  questions  called  for  nothing 
but  hearsay  evidence,  and  should  have  been 
mled  out  for  that  reason.  This  error  was 
most  damaging  to  the  appellant's  case,  as 
there  Is  nothing  In  the  record,  except  the  tes- 
timony of  Cummlngs  on  this  point,  which 
fastens  any  suspicion  whatever  upon  Vogel 
before  the  time  of  the  conversation  at  the 
bedside  of  Ming. 

[3]  The  witness  Kemp  had  examined  the 
bore  of  the  rifle  already  mentioned,  testified 
to  Its  condition  and  also  testified,  from  the 
odor  of  burnt  powder  about  the  weejwn, 
that  it  had  been  fired.  In  his  opinion,  within 
a  period  of  30  minutes  or  an  hour  preceding 
the  time  of  his  examination  of  it.  The  pe- 
riod mentioned  by  him  would  cover  the  time 
of  the  shooting  of  Ming.  The  defense  sought 
to  Impeach  this  opinion  evidence  of  Kemp  by 
showing  expert  testimony  given  by  him  In 
another  action  upon  the  question  as  to  how 
long  the  odor  of  burnt  powder  would  remain 
in  a  gun  after  Its  discharge.  When  be  was 
on  the  stand  Kemp  was  asked  whether  or 
not  he  bad  testified  In  titie  other  action  "that 
the  odor  of  a  discharged  weapon  would  last 
as  long  or  longer  than  12  hours,"  and  he  an- 
swered that  he  had  not  In  the  present  ac- 
tion, the  court  reporter  who  had  taken 
Kemp's  testimony  In  the  otherr  case  was  ex- 
amined, and  was  asked  whether  he  had  then 
testified  that  the  smell  of  burnt  powder  could 
be  detected  in  a  discharged  weapon  24  hours 
after  the  discharge.  An  objection  to  the 
question  was  sustained,  and  the  ruling  was 
correct,  as  the  time  fixed  by  the  Inquiry  was 
different  from  that  embraced  in  the  Impeach- 
ing question,  which  had  been  adressed  to 
Kemp.  The  court,  however,  appears  to  have 
sustained  the  objection  for  a  wrong  reason, 
and,  while  that  fact  does  not  affect  the  pro- 
priety of  the  ruling,  the  circumstance  is  nec- 
essary to  be  stated  in  order  to  explain  what 
followed.  The  district  attorney  had  objected 
to  the  question  on  the  general  grounds,  add- 
ing the  specific  objection  that  the  record  was 
the  best  evidence.  When  the  objection  was 
sustained  the  appellant's  counsel  asked  the 
reporter  to  produce  her  record.  She  asked 
whether  It  was  her  notes  or  the  transcribed 
testimony  that  was  wanted.  The  district 
attorney  responded  that  it  made  no  differ- 
ence to  him,  and  counsel  for  appellant  then 
asked  the  reporter  to  produce  the  transcript, 
whereupon  the  district  attorney  objected  to 
"any  testimony  along  this  line,  for  the  rea- 
Bon  that  Vxife  was  no  foundation  laid ;  that 


the  exaot  qnestlon  and  answer,  which  the  de- 
fendant seeks  to  have  read  to  the  jury,"  had 
not  been  previously  read  to  Kemp.  After 
some  argument,  during  which  appellant's 
counsel  stated,  in  ^ect,  that  he  expected  to 
show  by  the  reporter,  with  the  transcript  to 
refresh  her  recollection,  that  Kemp  had  tes- 
tified In  the  «arller  case  that  the  odor-  ot  a 
discharged  gun  wonld  remain  In  it  more  than 
12  hours,  the  court  sustained  the  district  at- 
torney's very  general  objection,  on  the  ground 
that  what  the  transcript  showed  by  way  of 
question  and  answer  had  not  been  exhibited 
to  Kemp.  Not  only  that,,  but  he  elcamlned 
the  transcript  himself  and  stated  to  the  jury 
that  "the  evidence  In  the  transcript  which 
has  been  produced,  I  do  not  consider  as  im- 
peachment" Counsel  for  appellant  then  of- 
fered to  prove  by  the  court  reporter,  sbe- 
to  use  her  stenographic  notes  or  the  written 
transcript  to  refresh  her  recollection,  that 
Kemp  had  testified  in  the  previous  action 
that  the  odor  would  remain  in  a  gun  more 
than  12  boors  after  its  discharge.  There 
was  no  objection  to  the  offer,  bnt  the  court, 
evidently  understanding  that  one  had  been 
made,  said  that  he  would  sustain  the  objec- 
tion, and  the  evidence  was  not  received. 
These  various  rulings  were  erroneous.  The 
court  reporter  was  a  proper  witness  to  tes- 
tify to  statements  made  by  Kemp  at  the 
trial  at  which  she  had  acted  as  reporter,  and 
she  could  have  used  her  stenographic  notes 
to  refresh  her  recollection,  as  notes  or  memo- 
randa made  by  her  at  the  time  to  which  her 
testimony  related.  Code  Civ.  Proc.  i  2047; 
People  V.  Ammierman,  118  Cal.  23,  60  Pac. 
16;  People  v.  Sexton,  182  CaL  87,  64  Pac. 
107.  Further,  under  the  statement  of  the 
district  attorney  that  it  made  no  difference 
to  him  whether  she  produced  her  original 
notes  or  the  transcript  made  from  them,  she 
could  have  refreshed  her  recollection  from 
the  transcript 

[4]  We  have  pointed  oat  the  error  Into 
which  the  trial  court  fell  In  its  rulings  upon 
this  question,  but.  In  addition,  we  are  Im- 
pelled to  direct  attention  to  the  action  of 
the  court  in  stating,  after  he  had  examined 
the  reporter's  transcript  that  he  found  noth- 
ing in  it  to  impeach  the  testimony  of  Kemp. 
His  action  in  that  regard  was  uncalled  for. 
It  was  no  more  within  his  province  to  pass 
Judgment  upon  the  effect  of  the  matter  con- 
tained In  the  transcript  than  It  would  be  for 
him  to  take  the  same  attitude  concerning 
any  private  memorandum  which  any  witness 
was  abont  to  use  for  the  purpose  of  refresh- 
ing his  recollection  under  the  terms  of  sec- 
tion 2047,  Code  of  CIvU  Procedure.  His 
statement  was  distinctly  prejudicial  to  the 
rights  of  the  appellant. 

There  are  many  other  errors  which  the  ap- 
pellant contends  were  committed  by  the  trial 
court,  but  we  have  not  found  It  necess&ry  to 
determine  whether  the  contentions  be  well 
founded. " 
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We  have  made  a  careful  examination  of 
the  entire  cause,  including  all  the  evidence, 
in  order  to  determine,  under  the  language  of 
section  4^  of  article  6  of  the  Constitution,  if 
it  can  be  said  that  the  errors  above  pointed 
out  have  not  resulted  in  a  miscarriage  of  jus- 
tice. We  have  above  made  an  unusually  fall 
statement  of  the  facts  of  the  case  In  order 
to  furnish  a  background  for  the  consideration 
of  this  question.  We  are  Impelled  to  say, 
from  our  examination  of  the  record,  that  a 
miscarriage  of  Justice  has  resulted  from  the 
errors  of  the  trial  court 

The  judgment  and  order  are  reversed,  and 
the  cause  is  remanded. 

We  craiciir:    CONBBT,  P.  J.;  JAMES,  J. 

(86  Cal.   App.  248) 
THOMPSON  V.  NEWMAN.     (Qv.  2271.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb,  11,  1018.) 

1.  ArBITHATION  and  AWABD  (3=3l— Contbact 
— APWtAlSEMENT. 

A  contract  between  plaintiff  and  defendant 
calling  for  the  appointment  of  "arbitrators"  to 
determine  the  value  of  certain  timber,  providing: 
that  neither  party  shall  ofEer  any  evidence  before 
such  arbitrators,  is  not  a  contract  for  arbitra- 
tion under  provisions  of  Code  Civ.  Proc.  |§  1284, 
1285,  but  merely  an  agreement  for  appointment 
of  appraisers  to  determine  the  value  of  the  tim- 
ber. 

2.  Loos  AND   LOOOINO  «=>10(S)— APFKAISAIr- 
EVIDENCE. 

Evidence  that  so-called  arbitrators  went  on 
the  land  together  to  make  appraisement  and  sep- 
arately examined  and  valued  particular  portions 
of  timber,  and  met,  compared  notes,  and  finally 
concurred  in  its  valuation,  does  not  sustain  con- 
tention that  such  valuation  was  not  the  result 
of  the  joint  labor  and  judgment  of  such  ap- 
praisers. 

3.  Arbitbation  and  Awabd  «=»1— Appraise- 
ment Contract — Tiue  of  Repobt. 

An  objection  to  an  appraisement  of  timber 
made  under  contract  that  such  report  was  not 
made  within  the  time  provided,  is  without  merit, 
in  view  of  Civ.  Code,  |  1492,  where  time  was 
not  made  the  essence  of  the  agreement,  and  the 
delay  was  caused  by  the  refusal  of  some  of  the 
first  appointed  appraisers  to  act. 

Appeal  from  Superior  Court,  Mendodne 
County;  J.  Q.  White,  Judge. 

Action  by  Mrs.  Ada  Thompson  against  Ot- 
to Newman.  From  a  Judgment  for  plaintiff 
decreeing  specific  performance  of  a  contract, 
defendant  appeals.    Affirmed. 

Preston  &  Preston,  of  Ukiah,  for  appellant 
Robert  Duncan,  of  Ukiah,  for  respondent. 

LENNON,  P.  J.  On  the  eth  day  of  Octo- 
l>er,  1914,  plaintlflt  and  defendant  entered  in- 
to  a  written  agreement  by  the  terms  of  which 
they  agreed  to  settle  a  controversy  existing 
between  them  "with  respect  to  their  rights  in 
the  growing  and  down  timber"  standing  and 
lying  upon  certain  designated  land. 

The  terms  of  the  agreement  were  in  sub- 
stance these:    Within  30  days  after  the  re- 


port of  "atbitrators"  who  were  to  be  cliosen 
by  the  parties  according  to  the  method  pro- 
vided by  the  contract  the  plaintiff  promised 
to  pay  to  the  defendant  the  sum  estimated  by 
the  said  "arbitrators"  as  the  value  "of  all  the 
down  and  standing  redwood  and  pine  tim- 
ber •  •  •  suitable  for  merchantable  lum- 
ber and  suitable  for  the  making  of  tiea" 
The  defendant  agreed  that  upon  such  pay- 
ment he  would  make,  execute,  and  deliver 
to  the  plaintiff,  her  heirs,  and  assigns  a  deed 
of  all  of  the  said  timber.  The  contract  in 
controversy,  among  other  things,  provided 
that: 

"Each  of  said  parties  •  •  •  shall  appoint 
and  name  one  person  as  an  arbitrator  ana  the 
two   arbitrators    so    appointed    by    the    parties 

•  •  *  shall  agree  upon  and  appoint  a  third 
person  to  act  as  arbitrator  in  said  matters  and 

*  *  *  each  and  all  of  said  arbitrators  shall 
be  men  experienced  in  buying,  selling  or  estimat- 
ing of  redwood  or  pine  timber  in  the  comity  of 
Mendocino,  state  of  California.    •    •    •  •• 

The  two  parties  first  named  In  the  con- 
tract as  "arbitrators"  failed  to  agree  upon 
a  third  person,  and  one  of  them  subsequently 
refused  to  act  In  his  place  and  stead,  the 
judge  of  the  superior  court  of  Mendocino 
county,  pursuant  to  a  provision  in  the  con- 
tract covering  such  a  contingency,  designat- 
ed another  person  to  act,  and  he  with  the 
person  appointed  in  the  first  instance  and  who 
had  consented  to  act  met  on  the  19th  day  of 
April,  1915,  surveyed  the  timber  and  apprais- 
ed its  value  at  the  sum  of  $190.  Thereafter 
on  April  26,  1915,  plaintiff  tendered  to  de- 
fendant the  sum  of  $190  and  demanded  a 
conveyance  of  the  timber.  Defendant  de- 
clined the  tender  and  refused  to  execute  the 
conveyance. 

Thereui)on  the  plaintiff  brought  this  ac- 
tion for  specific  performance,  wherein  the 
court  below,  in  effect  found  that,  although 
designated  in  the  contract  as  arbitrators,  the 
parties  who  made  the  valuation  were  intend- 
ed to  be  and  were  in  fact  but  mere  apprais- 
ers, and  that  they  had  made  a  fair.  Just,  and 
reasonable  estimate  of  the  quantity  and  value 
of  the  timber  which  was  the  subject-matter 
of  the  contract  here.  From  the  Judgment  en- 
tered in  favor  of  the  plaintiff,  decreeing  spe- 
cific performance,  the  defendant  has  ap- 
pealed. 

It  is  not  claimed  that  the  estimate  of  the 
appraisers  was  the  result  of  collusion  or 
fraud,  but  merely  that  their  estimate  was 
not  in  accord  with  the  evidence  adduced  at 
the  trial.  While  the  record  does  show  some 
evidence  to  the  effect  that  the  timber  was 
worth  more  than  the  value  placed  upon  it  by 
the  "arbitrators,"  nevertheless,  the  record 
shows  other  evidence  which  fixes  the  value 
of  the  timber  at  about  the  sum  of  $190.  In 
short  there  is  a  substantial  conflict  in  the 
evidence  adduced  upon  this  phase  of  the 
case,  and,  moreover,  the  contract  in  terms 
provided   that  the   "arbitrators'"   estimate. 


«=»For  otbw  esMS  see  uma  topic  and  KBY-NUUBER  In  all  Key-Numbered  Dtgeata  and  IMum 
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hen  made,  waa  to  be  final  and  conduslTe 
:)on  the  parties  to  the  contract 
(1]  The  contention  that  the  "arbitrators" 
d  not  proceed  legally  to  make  the  appralse- 
ent  is  grounded  upcm  the  fact  that  before 
-oceedlng  to  their  duties,  they  were  not 
vom  to  faithfully  perform  the  same  and 
id  not  notify  the  parties  to  the  contract  of 
le  time  when  the  timber  would  be  examined 
ud  valued.  This  contention  Involves  the 
reposition  that  the  contract  in  controver- 
T  was  an  agreement  to  submit  to  arbltra- 
on,  and  not  intended  for  the  purpose  of 
lerely  making  an  appraisement  Conse-' 
uently  it  is  argued  that  the  result  of  the 
ppralsement  was  of  no  avail  in  the  absence 
(  a  showing  that  they  had  complied  with 
le  provisions  ot  sections  1284  and  1285  of 
tie  Code  of  Civil  Procedure  which  provide 
bat: 

"Arbitrators  have  power  to  appoint  a  time  and 
lace  for  hearing  *  *  *  .  to  hear  the  allega- 
ions  and  evidence  of  the  parties"  and,  "before 
cting,  they  must  l>e  sworn  before  an  officer  an- 
horized  to  administer  oaths  faithfully  and  fair- 
y  to  bear  and  examine  the  aUegations  and  evl- 
lence  of  the  parties  in  relation  to  the  matters  in 
ontroversy.    •    •    •" 

That  the  contract  in  controversy  was  not 
■a  submission  to  arbitration,"  in  the  sense 
ontemplated  by  the  provisions  of  the  Code 
lectlons  last  cited,  is  shown,  we  think,  by  the 
erms  ot  the  contract  Itself  which  expressly 
>rovide  that: 

"Neither  of  the  parties  •  •  •  shall  offer 
my  evidence  before  said  arbitrators,  but  that 
laid  arbitrators  sliall  go  apon  the  ground  and 
nake  their  estimate  from  their  own  examina- 
don.    •    •    •" 

True^  the  contract  in  terms  spedflcally 
ises  the  word  "arbitrators,"  bnt  that  fact 
loes  not  conclusively  control  the  construction 
)f  the  agreement  Foster  v.  Carr,  135  CaL 
38,  67  Pac.  43.  The  term  "arbitrators"  evi- 
lently  was  incorrectly  employed  to  designate 
the  character  and  capacity  of  the  men  who 
liad  been,  or  might  be,  agreed  upon  to  carry 
}ut  the  terms  of  a  contract  which,  when 
read  in  its  entirety,  purported  to  provldS  for 
aothing  more  nor  less  than  a  mere  appraise- 
ment 

There  is  a  clear  distinction  between  an  ar- 
bitration and  an  appraisement 

"An  arbitration  presupposes  a  controversy  or 
a  difference  to  be  tried  and  decided,  and  the 
arbitrators  proceed  in  a  judicial  way,  some- 
times as  an  adjunct  to  a  court  of  justice.  Their 
investigation  is  in  the  nature  of  a  judicial  in- 
quiry, and  rules  of  prooednre  must  be  strictly 
observed  or  their  award  will  be  void.  On  the 
other  hand,  an  appraisal  or  valnation  is  gen- 
erally a  mere  auxiliary  feature  of  a  contract  of 
sale,  the  purpose  of  which  is  not  to  adjudicate  a 
controversy  but  to  avoid  one.  Thus,  if  A.  and 
B.  contract,  the  former  to  sell,  and  the  latter  to 
buy,  certain  property  at  the  value  thereof  as  fix- 
ed by  X.,  Y.,  and  Z.,  the  latter  are  appraisers, 
not  arbitrators,  and  are  not  governed  in  their 
proceedings  by  the  rules  relating  to  arbitration." 
Omaha  Water  Co.  v.  City  of  Omaha,  162  Fed. 
2&3,  89  C.  C.  A.  205,  15  Ann.  Cas.  498. 


In  ttie  case  of  H.  B.  Cbordt  t.  Seitz,  74 
CaL  287,  15  Paa  839,  the  court  said: 

"There  is  scarcelv  a  day  in  which  in  commer- 
cial transactions  the  valuation  of  property,  or 
estimate  of  damages,  is  not  Intrusted  to  third 
parties,  and  no  one  has  yet  dreamed  of  looking 
upon  them  as  arbitrations,  and  subjected  to  aU 
the  formalities  imposed  on  them  by  the  revised 
statutes,  with  the  paraphernalia  of  oaths,  wit- 
nesses, and  notices  of  trials.  It  is  most  fre- 
quently confided  to  the  personal  skill,  knowl- 
edge, or  experience,  or  even  acquired  informa- 
tioa  of  appraisers." 

While  the  preamble  of  the  contract  in  con- 
troversy discloses  that  there  were  two  suits 
pending  between  the  parties  in  the  superior 
court  of  the  county  of  Mendocino,  involving 
their  rights  to  the  land  in  question  and  the 
timber  thereon,  and  that  they  were  desirous 
of  settling  between  themselves  such  litigation 
and  all  claims  involved  therein,  nevertheless 
we  think  that  that  very  preamble,  considered 
In  conjunction  with  the  specific  terms  of  the 
contract,  shows  that  Its  primary  purpose 
was  to  avoid  existing  litigation  rather  than 
to  adjudicate  it,  and  that  in  pursuance  of 
that  purpose  the  parties  had  merged  all  of 
their  differences  into  an  executory  contract 
of  purchase  and  sale  of  the  disputed  tim- 
ber, which  sale  was  to  be  consummated  when 
the  value  of  the  timber  was  ascertained  in 
the  manner  contemplated  by  and  provided 
for  in  the  contract  In  short,  the  only  mat- 
ter remaining  at  the  time  of  the  execution  ot 
the  contract  to  be  determined  between  the 
parties  was  the  value  of  the  timber  in  quds- 
tlon,  and  this  fact,  considered  in  connection 
with  the  proviso  in  the  contract  that  neither 
of  the  parties  thereto  should  offer  any  evi- 
dence to  the  "arbitrators,"  who  were  requir- 
ed to  go  upon  the  land  and  make  their  own 
estimate  of  the  quantity  and  value  of  the 
timber,  compels  the  conclusion  that  the  con- 
tract in  controversy  called  for  a  mere  ap- 
praisement rather  than  a  submission  to  arbi- 
tration in  the  strict  sense  of  the  term. 

[2]  "nie  evidence  to  the  effect  that  al- 
though  the  so-called  arbitrators  went  on  the 
land  together  tOr  the  purpose  of  making  the 
appraisement  and,  while  so  doing,  separately 
examined  and  valued  particular  portions  of 
the  timber  and  then  met  and  compared  notes 
and  finally  concurred  in  the  valuation  of  the 
whole,  obviously  does  not  sustain  the  con- 
tention that  the  valuation  of  the  timber  was 
not  the  result  of  the  Joint  labor  and  Judg- 
ment of  the  am>rai8er8. 

[3]  There  Is  no  merit  in  the  contention 
that  the  appraisers  did  not  make  their  re- 
port within  the  time  provided  In  the  agree-  . 
nlent  and  that  therefore  they  were  without 
power  to  report  at  all.  Time  was  not  made 
the  essence  of  the  agreement,  and  any  delay 
therein  could  be  compensated  by  the  pay- 
ment of  interest  on  the  amount  fixed  by  the 
appraisers.  Civ.  Code,  {  1492.  Moreover,  the 
delay  appears  to  have  been  caused  by  the 
refusal  to  act  of  the  "arbitrator"  selected 
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by  tbe  defendant  and  was,  as  wdl,  without 
prejudice  to  the  defendant 
Judgment  afiSrmed. 

We  concur:  KERBIOAN.  J.;  BEASLY, 
Judge  pro  tern. 

OS  Cal.  App.  140) 
OAIiLETT  T.   CENTBAL  OAIilFOBNIA 
TBACTION  00.    (Civ.  1558.) 

(District  Court  of  Appeal,  Third  District,  CaU- 
foniia..   Feb.  9,  1918.) 

1.  STBEET  BA.ILBOADe   ^=»114(5)   —   COLUSION 
WITH    Team— NKaLIGENCK— SUFnClENOY    OF 

Evidence. 
EvideDce  in  action  for  the  ranning  down  by 
an  electric  train  operated  on  a  atreet  of  a  vehi- 
cle going  in  the  same  direction  Aeld  to  sustain 
finding  of  negligence. 

2.  Steeet  Railroads  iS=)117(24)  —  Collision 
WITH  Team — Contribdtobt  Neolioence. 

The  driver  of  a  vehicle  run  down  by  an  elec- 
tric train,  going  in  the  same  direction,  operated 
on  a  street,  was  not  necessarily  negligent,  be- 
cause driving  within  10  or  12  inches  of  the 
track,  or  because  he  did  not  look  back. 
8.  Stbeet  Bailboads  i&=5ll4(15)  —  Colliston 
WITH  Team  —  Oontwbutoby  Neolioencx  — 

SUFFICIENCT   OF   EVIDENCE. 

Evidence  in  action  for  running  down  by  an 
electric  train,  operated  on  a  street,  of  a  vehicle 
going  in  the  same  direction  held  to  sustain  find- 
ing of  freedom  from  contributory  negligence. 
4.  Stbeet  Bailboads  «=990(1)  —  Collision 
WITH  Team— Intkbubban  Trains. 

The  merits  of  the  case  of  plaintiff,  whose  ve- 
hicle was  run  down  by  defendant's  electric  train 
going  in  the  same  direction  on  a  street,  is  not 
affected  by  the  fact  that  defendant  ran  interur- 
ban  cars  over  the  track;  the  train  in  question 
being  a  local,  proceeding  over  a  track  in  no  re- 
spect differing  from  an  ordinary  street  car 
track. 

6.  Appeal  and  Ebbob  4=31071(1)— Habmlbss 
Ebbob— Finding  of  Fact. 

Any  error  in  finding  defendant  gnilty  of 
gross  negligence  was  harmless;  other  findings  of 
negligence  and  freedom  from  contributory  negli- 
gence supporting  the  judgment 

Appeal  from  Superior  Court,  Sacramento 
Coimty;  Peter  J.  Shields,  Judge. 

Action  by  Saul  CaUett  against  tbe  Central 
California  Traction  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Butler  &  Swlsler,  of  Sacramento,  for  ap- 
pellant Balpb  W.  Smith  and  J.  M.  Inman, 
both  of  Sacramento,  for  respondent 

BUBNBTT,  J.  The  action  was  for  dam- 
ages occasioned  by  the  negligence  of  the  de- 
fendant It  was  tried  before  the  court  with- 
out a  jnry  and  the  plaintiff  was  awarded 
the  sum  of  $800.  From  the  judgment  the  ap- 
peal has  been  taken. 

The  nature  of  the  action  Is  shown  by  tbe 
following  allegations  of  the  complaint: 

"That  the  defendant,  on  the  10th  day  of  Au- 
gust, 1915,  was  operating  an  electric  railroad 
running  along  the  said  X  street  in  the  city  of 
Sacramento ;  that  on  said  day  at  about  the  hour 
of  3:30  o'clock  in  the  afternoon  thereof,  while 
plaintiff,  with  due  care  and  cantion  was  pro- 


oeeding  In  a  westerly  dlreetion  upon  said  X 
street  to  the  right  of  the  car  tracks  of  the  de- 
fendant company  thereon,  seated  in  a  wagon 
driving  a  horse  thereto  attached,  at  a  point  15 
feet  more  or  leas  to  the  east  of  the  east  cnrb  of 
the  intersection  of  Twenty-Seventh  street  with 
X  street  in  said  city,  and  while  the  plaintiff  was 
lawfully  so  proceeding  on  said  street  on  said  day 
and  at  said  time  and  hour,  the  defendant  will- 
fully, negligently,  carelessly,  imprudently,  and 
improperly  propelled  a  freight  car  pushed  by  an- 
other car  which  was  operated  by  means  of  an 
electric  motor,  in  a  westerly  direction  upon  tbe 
northerly  tracks  of  said  defendant  company  up- 
on said  highway,  at  an  excessive  and  unreason- 
able rate  of  speed,  and  without  any  regard  for 
the  safety  of  plaintiff  or  persons  nsing  said 
street  and  highway,  and  failed  and  neglected  to 
give  any  signal  or  warning  of  the  approach  of 
said  car  and  failed  and  neglected  to  watch  or 
look  ahead  to  avoid  injuring  plaintiff  and  others 
.using  said  street  and  highway;  that  the  said 
freight  car,  while  being  so  propelled  along  said 
track,  because  of  the  acts  of  defendant  as  afore- 
said, collided  with  the  left  back  wheel  of  the 
wagon  in  which  plaintiff  was  riding  as  afore- 
said, throwing  plaintiff  from  tbe  seat  thereof 
with  great  force  and  violence,  resulting  in  his 
sustaining  great  and  permanent  injuries." 

The  plaintiff's  version  of  the  accident  will 
appear  from  the  following  quotation  from 
his  testimony: 

"I  WBS  working  for  Strickland;  I  was  solicit- 
ing for  him;  I  solicited  and  delivered  suits  of 
clothing.  And  on  this  particular  day  I  was 
coming  in  from  driving  in  the  cleaning  wagon, 
clothes  wagon.  I  had  a  box  wagon;  put  clothes 
on  both  sicles;  a  door  in  the  back,  and  a  canopy 
over  the  front  seat.  I  had  been  soliciting  orders 
and  delivering  goods  In  Oak  Park  and  I  came 
back  from  Oak  Park  and  came  •  to  about  Z ; 
came  down  Twenty-Eighth  street  towards  X; 
my  horse  was  on  a  trot,  or  a  slow  trot  all  the 
way ;  when  I  came  to  the  crossing  I  slowed  my 
horse  down  to  a  walk  and  I  looked  every  direc- 
tion; I  could  not  see  any  cars  coming  either 
way  and  I  turned  to  the  left.  I  started  down 
toward  Twenty-Seventh  street  I  looked  every 
way,  to  see  any  possible  chance  a  car  coming'.  I 
took  the  right-hand  side  of  the  street;  I  made 
a  large  turn  all  around.  I  just  went  all  around 
the  comer  •  •  •  until  I  came  to  the  right- 
hand  side  of  X  street;  then  I  started  down  to 
Twenty-Seventh  street  I  was  driving  at  a  rate 
of  about  4  or  5  miles  an  hour  at  the  time;  the 
wagon  was  about  10  or  12  inches,  probably, 
away  from  the  track,  on  the  right-hand  side; 
the  wheels  of  the  wagon  were  not  in  the  track  at 
all.  When  I  got  down  about  two-thirds  of  the 
street,  why,  something  hit  the  wagon  with  snch 
force  it  throwed  me  out  in  front  and  when  I 
landed  I  just  landed  straight  over  the  foot- 
board, and  how  I  managed  to  get  out  of  the 
wagon,  I  do  not  know,  sure.  •  •  •  There 
was  no  warning  at  all  or  whistle  blown.  I  be- 
lieve I  followed  a  direct  line  from  Twenty- 
Eighth  street  down  to  the  point  where  the  acci- 
dent occurred.  Probably  I  varied  an  inch  or 
two  either  way,  I  cannot  recall;  I  know  this 
horse  was  a  very  gentle  horse ;  there  was  no  ne- 
cessity of  pulling  tbe  lines  either  way,  this 
horse  going  straight  I  did  not  pull  on  the  line 
either  way;  just  held  the  line  firmly  and  let  the 
horse  go  at  a  steady  gait  It  is  a  smooth  ma- 
cadamued  street  The  reason  I  turned  down 
Twenty-Eighth,  I  have  driven  down  there  severe 
al  times  before,  I  found  that  road  was  all  cut 
up  and  I  went  out  Twenty-Seventh  street,  found 
the  road  down  there  was  a  whole  lot  better  for 
driving,  so  that  was  my  reason  for  driving  off 
of  Twenty-Eighth  into  X  and  going  dovm  to 
Twenty-Seventh  where  Ov  road  was  a  whole  lot 
better? 
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It  Is  admitted  that  tbe  plaintiff  was  quite 
seriously  injured,  and  there  Is  no  contention 
that  the  amount  awarded  him  la  dispropor- 
tionate to  the  extent  of  the  damage  he  But- 
tered, nor  la  there  any  claim  of  any  defect 
>r  Imperfection  In  the  pleadings  In  the  ease, 
aor  Is  any  ruling  of  the  trial  court  during 
the  trial  challenged  by  appellant  There  are 
two  contentions,  however,  upon  which  appel- 
lant Insists  for  a  reversal  of  the  Judgment 
One  of  these  Is  that  the  evidence  does  not 
show,  that  the  defendant  Is  chargeable  with 
aegUgence,  and  the  other  Is  that  It  appears 
conclusively  from  the  record  that  plaintiff 
ilmself  was  guilty  of  contributory  negligence, 
md  therefore  under  the  well-established  rule 
)arred  from  recovery. 

[1]  As  to  the  first  of  these  contentions  It 
nay  be  said  that  the  accident  itself  is  some 
;vldence  of  negligence  on  the  part  of  appel- 
ant The  evidence  shows  that  the  plaintiff 
vas  driving  along  a  public  street;  that  the 
wnductor  of  the  train,  who  was  sitting  on 
op  of  the  freight  car,  had  a  straight  clear 
xack  ahead  of  him,  vylth  nothing  to  obstruct 
lis  view  of  tbe  position  of  plaintiff  or  to  pre- 
'ent  him  from  perceiving  the  danger  of  a 
!olllslon,  and,  accepting  the  testimony  of  the 
>lalntlff,  as  we  must,  it  appears  further  that 
he  train  approached  without  any  warning 
ind  ran  down  from  behind  the  vehicle  of  the 
>lalntlff.  TJnder  such  circumstances,  it  must 
>e  apparent  that  a  car  or  train  would  not 
>rdlnarlly  run  down  a  vehicle  proceeding  In 
lie  same  direction  without  there  being  negli- 
gence in  its  operation,  and  the  mere  fact  that 
inch  an  accident  occurred  in  the  (deration 
if  said  street  car  or  train  furnishes  at  least 
ome  evidence  of  negligence.  It  may  be  fur- 
her  said  that  it  follows  from  the  testimony 
if  the  plaintiff  and  the  witness  Mrs.  Mlspley 
hat  there  was  no  gong  sounded  or  whistle 
ilown  immediately  preceding  the  accident 
o  as  to  give  warning  to  the  plaintiff  of  the 
.pproach  of  the  car.  It  is  also  a  fair  inter- 
nee from  the  testimony  of  the  conductor  of 
be  train  and  of  one  Doane,  who  was  a  wlt- 
less  for  the  plaintiff,  that  no  warning  was 
Iven  in  sufficient  time  to  avoid  the  injury, 
t  must  also  be  said  that  the  inference  is  not 
inreasonable  that  the  train  was  traveling  at 
n  unusual  rate  of  speed.  It  is  true  that  the 
onductor  testified  to  the  contrary,  but  the 
acts  and  circumstances  of  the  oolllsion  Jiis- 
ify  the  conclusion  that  the  train  was  travel- 
og much  more  rapidly  than  he  stated  on  the 
rltne&s  stand. 

We  have  this  situation,  therefore,  which 
he  trial  court  had  a  right  to  accept  from 
be  evidence  In  the  case:  With  an  unob- 
tructed  view,  in  broad  daylight,  on  a  public 
treet  of  the  dty,  the  train  was  approaching 
be  plaintiff,  who  was  in  a  position  of  danger, 
>o  warning  being  given  of  its  approach,  and 
raveling  at  an  unusual  rate  of  speed.  The 
oregolng  statement  Is  sufficient  to  show  with- 


out controversy  that  the  defendant  is  proper- 
ly chargeable  with  negligence.  It  will  not 
be  gainsaid  that  it  was  the  duty  of  the  de- 
fendant to  travel  at  a  moderate  rate  of  speed 
throughout  the  streets  of  the  city.  It  is 
equally  plain  that  it  was  also  the  duty  of  the 
conductor  to  be  on  a  constant  lookout  for 
pedestrians  and  vehicles  and  travelers  gen- 
erally, and  to  use  all  precautionary  measures 
to  avoid  injuring  any  one  who  might  be  in 
proximity  to  or  lipon  the  track  and  therefore 
In  a  position  of  danger.  If  the  one  in  charge 
of  the  train  omits  any  of  these  precautionary 
measures  which  we  have  suggested  and  there- 
by a  collision  is  caused  and  damage  suffered 
by  another,  the  defendant  is  properly  charge- 
able with  actionable  negligence.  This  must 
be  true  upon  principle,  and  it  is  well  sup- 
ported by  the  authorities  of  this  and  other 
states.  Of  course,  we  are  not  concerned  with 
the  fact  that  there  was  testimony  exculpating 
the  defendant  from  all  blama 

[2,3]  As  to  the  question  of  contributory  neg- 
ligence of  plaintiff,  accepting  the  statements 
of  plaintiff  and  viewing  the  situation  as  it 
la  presented  by  him  and  other  witnesses,  it 
cannot  be  successfully  controverted  that  the 
finding  of  the  court  is  supported  by  tbe  evi- 
dence. It  is  well  settled  and  hardly  needs 
the  citation  of  authorities  that  the  plaintiff 
had  a  right  to  use  the  street  just  as  he  was 
using  it;  that  he  had  the  right  to  drive  bis 
vehicle  within  10  or  12  inches  of  the  railroad 
track  as  he  declared  he  did,  or  to  drive  it 
upon  the  tr&ck  itself  if  he  found  it  necessary 
or  convenient.  It  was,  of  course,  his  duty 
to  exercise  ordinary  care  and  prudence  in 
proceeding  along  the  street.  He  could  not 
disregard  the  right  of  others  to  use  the 
street.  He  must  keep  a  careful  lookout  to 
avoid  a  collision  with  other  vehicles.  He 
must  pay  careful  heed  to  any  warning  that 
might  be  given  blm  of  the  approach  of  any 
car  or  train  from  behind.  Necessarily  he  Is 
not  required  to  be  constantly  looking  back- 
ward to  see  whether  any  train  may  be  ap- 
proaching, as  ha&  been  said  in  some  of  the 
decisions.  He  cannot  be  looking  both  for- 
ward and  backward  at  the  same  time.  His 
primary  duty  is  to  keep  looking  forward  so 
as  to  avoid  collision  with  anyone  who  might 
approach  from  that  direction,  and  also  that 
he  may  suitably  direct  his  course.  He  has 
a  right  to  rely  upon  the  exercise  of  care  on 
the  part  of  those  conducting  any  train  that 
might  approach  from  behind.  He  has  a  right 
to  believe  that  he  will  be  given  proper  warn- 
ing of  the  approach  in  order  that  he  may 
place  himself  In  a  position  of  safety.  It  is 
well  settled  that  a  railroad  company  has  no 
exclusive  right  to  the  use  of  the  street  itself. 
It  has,  it  is  true,  a  superior  right  to  the  use 
of  the  tracks  for  obvious  reasons,  but  this  is 
not  inconsistent  with  the  right  of  the  pedes- 
trian or  one  driving  a  vehicle  to  use  saljl 
street  also,  providing  he  does  so  in  a  careful 
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way  and  Is  wllUng  and  ready  to  respond  to 
any  warning  or  signal  of  danger  and  to  avoid 
the  obstruction  of  the  course  of  travel  along 
the  tracks.  It  makes  no  difference  that  It 
does  not  appear  that  the  street  was  crowded 
or  that  there  are  any  mudholes  or  obstruc- 
tions between  the  curb  and  the  track  to  pre- 
vent plaintiff  from  driving  near  said  curb. 
We  mny  repeat  he  had  a  right  to  drive  near 
the  track,  and  we  may  say,  parenthetically, 
that  the  reason  for  his  so  doing  Is  given  by 
one  of  the  witnesses  for  appellant,  and,  in- 
deed, it  is  apparent  to  any  one  who  is  famil- 
iar with  the  use  of  graded  and  macadamized 
streets.  The  portion  of  the  street  near  the 
center  is  nearly  level  and  is  easier  for  travel 
than  the  portion  near  the  curb  which  is  more 
inclined. 

The  horse  Itself,  according  to  the  testimony 
of  this  witness,  would  natnrally  seek  and 
travel  along  that  portion  of  the  street  near 
the  car  track.  It  cannot  be  said  that  the 
plaintiff  unreasonably  or  arbitrarily  selected 
the  course  upon  which  he  proceeded,  but  we 
must  hold  that  his  action  under  the  circum- 
stances was  natural  and  reasonable  and  ac- 
cording to  the  conduct  of  the  average  prudent 
man  under  the  same  circumstances,  and  there 
can  be  no  doubt  that  it  is  a  reasonable  In- 
ference from  the  record  that  he  was  free 
from  such  conduct  In  this  case  as  would  pre^ 
vent  his  recovery. 

We  are  entirely  satisfied  that  upon  these 
two  vital  Issues  the  finding  of  the  court  Is 
amply  Justified,  although  a  contrary  infei^ 
ence  might  possibly  have  been  drawn  as  to 
each,  and  it  seems  hardly  necessary  to  call 
specific  attention  to  the  decisions  of  the 
courts  In  reference  to  these  qnestions.  We, 
however,  cite  tjiree  cases  decided  by  our  own 
Supreme  Court  upon  which  the  decision  here- 
in may  be  safely  based,  as  follows:  Shea  v. 
P.  &  B.  V.  R.  R.  Co.,  44  Cal.  414;  Swain  v. 
Fourteenth  St.  B.  R-  Co.,  93  Cal.  179,  28  Pac 
829;  O'Connor  T.  U.  R.  R.  Co.,  168  Cal.  43, 
141  Pac.  803. 

In  the  first  case  it  Is  held: 

"A  person  is  entitled  to  walk  on  a  street  rail- 
road track  in  a  public  street,  using  reasonable 
care  and  prudence  to  avoid  injuries ;  but  he  is 
not  required  to  abandon  the  track  m  order  to 
avoid  possible  injuries  which  may  result  from 
the  cnrelesHness  of  the  company,  and  if  he  is 
injured  by  the  carelessness  of  the  company  while 
walking  on  the  track,  the  fact  that  he  might 
have  walked  by  the  side  of  the  track  Is  not  con- 
tributory negligence  on  his  part." 

In  the  Swain  Case  it  is  held: 

"It  is  not  negligence  per  se  for  the  driver  of  a 
patrol  wagon  to  drive  along  and  upon  a  street 
car  track,  so  long  as  he  uses  ordinary  care  to 
avoid  a  collision  with  the  cars  on  the  track,  and 
it  is  a  question  for  the  jury  whether  he  has  used 
such  ordinary  care."  Furthermore  "it  is  the 
duty  of  a  driver  of  a  street  car  to  observe  what 
is  in  the  road  before  him,  so  as  to  avoid  inflict- 
ing injury  upon  others,  it  practicable;  and  be  is 
guilty  of  negligence  if  be  omits,  without  appar- 
ent excuse,  to  look  ahead  and  observe  whether 
or  not  the  track  is  dear." 


In  the  O'Connor  Case  It  is  hdd: 

"Other  vehicles,"  besides  the  street  car,  "Tiave 
a  right  to  travel  over  the  entire  street,  including 
the  space  between  the  tracks,  even  when  other 
portions  of  the  street  may  not  be  crowded  or  in 
bad  condition,"  and  that  "t^e  rule  as  to  looking' 
applied  to  the  drivers  of  vehicles  about  to  cross 
the  track  of  a  steam  railroad  at  highway  cross- 
ings does  not  apply  to  those  driving  along  street 
railroad  tracks  laid  upon  public  highways,"  and 
that  "the  fact  that  the  driver  of  such  vehicle, 
after  looking  back  and  not  seeing  any  approach- 
ing car,  failed*  to  again  look  back  during  an  in- 
terval in  wliich  be  drove  a  distance  of  about  500 
feet,  did  not  constitute  negligence  per  se." 

The  forgoing  authorities  and  others  that 
might  be  cited  are  directly  in  point  here. 
In  Judging  of  the  conduct  of  the  plaintifT,  the 
court  manifestly  had  a  right  to  consider  all 
of  the  circumstances  in  the  case,  including 
the  testimony  of  the  plaintiff,  that  before 
proceeding  upon  X  street  he  had  carefully 
looked  to  see  if  any  car  was  approaching. 
To  say  that  the  only  rational  conclusion  to 
be  drawn  from  the  record  is  that  plaintiff 
was  guilty  of  misconduct  would  be  to  disre- 
gard the  unquestionable  right  of  the  citi- 
zen to  use  in  a  careful  manner  the  whole  ol 
the  public  streets  of  the  city. 

[4]  The  fact  that  the  appellant  <q;>erates 
interurban  cars  over  the  track  In  question 
does  not.  In  onr  opinion,  affect  the  merits 
of  the  case.  The  train  which  collided  with 
the  vehicle  driven  by  the  plaintiff  was  a  lo- 
cal train,  and  was  proceeding  over  a  track 
which  in  no  respect  differs  from  the  ordina- 
ry street  car  track.  We  can  see  no  circum- 
stance in  the  case  which  differentiates  it 
from  the  ordinary  street  cars.  If  there  tie 
any  difference,  it  would  rather  be  disad- 
vantageous to  appellant,  since  manifestly 
the  operation  of  the  train  under  the  circum- 
stances was  attended  with  more  danger  to 
travelers  on  the  street  than  would  be  the 
operation  of  the  ordinary  street  car.  The 
plaintiff  had  the  same  right  to>  use  the 
street  and  the  track  under  the  same  limita- 
tions and  the  defendant  was  under  the  same 
obligation  as  to  the  speed  of  the  train  and 
the  necessity  of  giving  due  warning  of  Its 
approach.  The  situation  Is  quite  different, 
as  must  be  manifest,  from  the  operation  of 
railroad  trains  run  by  steam  power  upon 
the  ordinary  tracks  for  such  trains. 

[5]  There  Is  some  criticism  of  the  action 
of  the  court  in  finding  that  the  defendant 
was  guilty  of  gross  negligence.  This  cwi- 
duslon  was  based  upon  the  theory  of  the 
respondent  that  the  case  called  for  the  ap- 
plication of  "the  last  clear  chance"  doc- 
trine. We  need  not,  however,  consider  the 
question  whether  the  evidence  supports  such 
theory  because  the  finding  to  tliat  effect  may 
be  ignored.  The  other  findings  as  to  the 
negligence  of  the  defendant  and  the  exerdae 
of  ordinary  care  on  the  part  of  the  plaintiff 
are  amply  sufficient  to  support  the  judgment, 
and  we  may  limit  our  consideration  to  the 
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affldency  of  the  evidence  to  support  fbeaa 
ndlngs. 

From  a  careful  reading  of  the  whcde  rec- 
rd  and  attention  to  the  construction  of  the 
lementary  principles  Involved  and  the  ded- 
ions  of  the  courts  we  are  entirely  satisfied 
bat  it  most  be  said  that  there  is  no  legal 
round  for  disturbing  the  judgment  of  the 
>wer  court,  and  it  is  therefore  affirmed. 

We  concur:    CHIPMAN,  P.  J.;   HART,  J. 


«  Cal.  App.  10) 

OHN  A.  ROEBLING'S  SONS  CO.  et  ah  V. 
INDUSTRIAL  ACCIDENT  COMMIS- 
SION et  al.     (Civ.  2454.) 

District  Court  of  Appeal,  Second  District  Cali- 
fornia. Jan.  16,  1918.  Rehearing  Denied 
Feb.  15,  1018.  On  Rehearing  in  Supreme 
Court,  March  14,  1918.) 

.  Master  and  Sebvant  «=>381— Workmen's 
Compensation  Act— Death  as  Probabu 
Ikcidbnt  of  Employment. 

If  a  night  watchman,  when  intoxicated, 
eglecting  his  duty,  went  into  the  washroom  of 
ae  plant  with  intent  to  sleep,  and  lighted  the 
as  neater,  tightly  closing  the  door  and  win- 
ows,  and  laid  down  upon  a  bench,  where  he 
ras  killed  by  eaa,  the  death  was  not  such  an 
ccidental  death  as  was  a  reasonably  probable 
icident  of  the  employment,  giving  his  widow 
ight  to  compensation  under  the  Workmen's 
iompensation  Act  (St  1913,  p.  279). 
.  Masteb  and  Servant  «=5>409— Workmen's 
Compensation  Act  —  Injubt  tk  Bmfloy- 
ment— Burden   or  Proof. 

The  burden  of  proof  that  the  injury  for 
rhich  compensation  is  asked  under  the  Work- 
len's  Compensation  Act  was  suffered  in  the 
ourse  of  the  employment  and  arose  out  of  the 
mployment  is  on  the  claimant 
.  Master  and  Servant  «=»405(4)— Wobk- 
men's  Compensation  Act  —  Burden  of 
Proof— Theobeticax.  Concl.ubionb. 

Where  various  theoretical  conclusions  may 
e  drawn  from  the  etate  of  facts  established, 
ach  being  equally  plausible,  some  indicating 
lat  the  injury  may  nave  arisen  out  of  the  em- 
loyment,  and  others  that  the  misconduct  of 
be  person  injured  was  the  producing  cause,  it 
lay  not  be  said  that  the  evidence  is  sufficient 
>  sustain  the  cause  of  claimant  under  the 
Workmen's  Compensation  Act,  upon  whom  tha 
urden  of  proof  rests. 

.  Master  and  Servant  ©=403(4) — Work- 
men's Compensation  Act— Death  in  Bm- 
pi-otment— sufticienct  of  evidence. 

In  a  widow's  proceeding  under  the  Work- 
len's  Compensation  Act  for  compensation  for 
eath  of  her  husband,  a  night  watchman,  from 
as,  evidence  held  insufficient  to  support  the 
inclusion  of  the  Industrial  Accident  Commii- 
ion  that  decedent  was  killed  in  the  course  of 
is  employment,  tending,  instead,  to  show  that 
e  willfully  stepped  aside  from  the  perfonn- 
nce  of  his  duties  and  invited  by  direct  action 
le  causes  which  produced  his  death. 

In  Bank.  Petition  for  writ  of  review  by 
ohn  A.  Roebllng's  Sons  Company  and  the 
Stna  Life  Insurance  Company  against  the 
adustrlal  Accident  Commission  and  E31en  J. 
iundshu  to  annul  an  award  made  by  the  In- 
ustrlal  Accident  Commission  under  the 
Torkmen's   Compensation   Act   in   favor   of 


Bnndshu  as  widow  of  Jos^b  O.  Bundshu. 
Award  annulled. 

Redman  &  Alexander,  of  San  Francisco, 
for  petitioners.  Christopher  M.  Bradley,  of 
San  Francisco,  for  respondents. 

JAMES,  J.  Petitioners  herein  seek  to 
have  annulled  an  award  made  In  favor  of 
Eaien  J.  Bundshu  by  the  Industrial  Accident 
Commission.  Said  Bundshu  is  the  alleged 
widow  of  Joseph  O.  Bundshu.  The  commis- 
sion determined  that  Bundshu,  who  died  on 
or  about  the  10th  day  of  December,  1916, 
came  to  his  death  through  accidental  means 
while  he  was  In  the  employ  of  petitioner 
Roebllng's  Sons  Company.  It  is  the  conten- 
tion of  petitioners  that  the  award  cannot  be 
sustained;  that,  first,  it  was  not  shown  that 
the  death  of  Bundshu  was  produced  by  caus- 
es arising  out  of  Ills  employment,  and  sec- 
ond, that  It  was  not  shown  that  Ellen  J. 
Bundshu  was  the  widow  of  the  decedent. 

At  the  time  of  his  death  Bundshu  was  em- 
ployed as  night  watchman  and  Janitor  in  the 
Roebllng's  Sons  Company's  plant  In  the  city 
of  Los  Angeles.  His  duties  were  to  keep 
watch  over  the  plant  during  the  nighttime, 
and  to  do  necessary  Janitor  work  about  the 
offices  of  the  company.  The  local  manager 
of  the  company  testified  that  he  had  made 
up  the  compensation  of  Bundshu,  which  was 
$85  per  month,  by  calculating  about  $60  as 
proper  compensation  for  the  watchman  serv- 
ice and  |25  for  the  Janitor  work.  This  wit- 
ness testified: 

"I  figured  $20  to  $25  a  month  extra  to  have 
the  same  man  do  the  janitor  work  of  the  office, 
and  make  a  better  job  for  somebody.  In  ad- 
dition to  that  they  would  have  plenty  of  time 
to  do  the  work  and  make  it  more  economical 
for  ua  than  hiring  two  men,  and  would  serve 
to  give  the  fellow  something  to  do  and  keep  him 
awake  and  keep  busy  during  the  night" 

The  main  business  of  the  watchman,  as  Is 
common  in  employment  of  that  character, 
was  to  guard  the  plant  against  Intruders. 
In  order  to  Insure  the  performance  of  such 
duties  the  watchman  was  required  to  "ring 
in"  hourly  upon  instruments  placed  in  the 
building  which  were  connected  with  a  con- 
cern known  as  the  District  Telegraph.  It 
was  the  duty  of  the  latter  concern,  whenever 
there  was  a  failure  of  the  watchman  to  so 
report,  to  send  a  roundsman  to  find  out  the 
reason  for  the  neglect,  if  it  so  should  hap- 
pen to  be.  Bundshu  was  at  work  on  the 
night  of  the  10th  of  December,  1916,  in  the 
Roebling  plant  At  about  9:30  o'clock  a 
roundsman  of  the  telegraph  company,  visit- 
ing the  Roebling  plant,  saw  Bundshu  appar- 
ently asleep  at  a  desk  in  the  t^ce.  This 
roundsman  rapped  loudly  upon  the  door, 
whereupon  Bundshu  aroused  himself  and 
started  to  come  to  the  door.  On  the  way  he 
felL  When  the  door  was  opened  the  rounds- 
man asked  Bundshu  whether  he  had  been 
drinking,    to   which    Bundshu    first    replied 
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"No."  Tbe  roandBman,  however,  tesUflea 
that  "there  was  whisky  on  his  breath,"  and 
that  he  said  to  Bundshu,  "Do  you  mean  to 
tell  me  you  haven't  had  any  whisky?"  to 
which  Bundshu  replied,  "Oh,  I  have  had  a 
little  liquor."  At  11  o'clock  on  the  same 
night  Bundshu  failed  to  ring  in  to  the  tele- 
graph company,  and  a  roundsman  was  sent 
to  the  Roebllng  plant  to  ascertain  the  reason 
for  the  omission.  This  roundsman  testified 
that  he  In  turn  saw  the  watchman  sitting  at 
a  desk  with  his  bead  lying  on  his  arms,  and 
that  he  had  to  pound  on  the  door  before  be- 
ing admitted.  This  roundsman  testified  that 
when  Bundshu  came  toward  the  door  to  ad- 
mit him  he  staggered  a  little,  and  that  he 
asked  Bundshu  what  kind  of  "water"  he  had 
been  drinking,  and  Bundshu  replied,  "Damn- 
ed good."  In  the  opinion  of  this  witness, 
Bundshu  was  at  the  time  "somewhat  intoxi- 
cated." At  1:30  a.  m.  on  the  same  night 
Bundshu  again  failed  to  ring  In,  and  the 
same  roundsman  who  visited  him  at  about 
9:30  was  sent  again  to  the  Roebllng  plant 
This  witness  testified  that  he  reached  there 
about  1:45  and  pounded  upon  the  door  with- 
out being  able  to  secure  any  response;  that 
he  then  went  to  a  neighboring  plant  and 
aroused  the  watchman  there.  The  two  men 
took  a  ladder,  and  by  that  means  gained  an 
entrance  to  the  Roebllng  plant  through  a 
balcony  window.  On  the  main  floor  of  the 
building  was  a  little  room  used  as  a  wash- 
room. The  door  of  this  room  was  found  to 
be  closed.  Upon  its  being  opened  the  watch- 
man noticed  that  the  air  which  came  from 
the  room  was  "bad";  It  "hurt  the  eyes." 
This  room  had  been  tightly  closed,  and  they 
found  a  gas  stove  burning  therein.  Lying  on 
a  bench,  with  his  hat  on  the  floor,  was  Bund- 
shu. He  was  dead  at  the  time.  An  exami- 
nation of  the  stove  showed  that  the  gas  was 
turned  on  very  "high,"  but  there  appeared 
to  be  no  indication  that  unconsumed  gas  was 
escaping  in  any  other  way.  The  windows  of 
the  room  were  tightly  closed.  This  stove  had 
been  placed  in  the  washroom  and  had  regu- 
larly been  made  use  of  by  the  men  employed 
at  the  plant  while  changing  their  clothes  in 
the  mornings  before  going  to  work.  The  man- 
ager of  the  plant  testified  that  on  the  morn- 
ing following  the  death  of  Bundshu  he  made 
an  examination  of  the  pipe  supplying  gas  to 
the  stove  and  failed  to  find  any  leak.  He 
testified  that  the  stove  had  been  used  since 
that  time  as  It  was  used  before.  He  was 
asked  the  question  as  to  whether  a  night 
watchman  employed  on  those  premises  had 
any  occasion  to  be  in  that  room  or  use  the 
stove,  to  which  he  replied,  "Absolutely  none 
that  I  can  conceive  of,  unless  he  wanted  to 
use  the  toUet."  There  was  other  testimony 
that  the  offlce  of  the  plant  was  heated  dur- 
ing the  daytime  by  steam  which  proceeded 
from  the  heating  apparatus  in  the  basement ; 
that  this  heating  plant,  after  having  been  us- 
ed during  the  day,  would  ordinarily  keep  the 


offlce  warm  until  about  1  o'clock  In  the  mora- 
ing.  No  Instructions  bad  been  giv^  forbid- 
ding any  watchman  employed  on  the  preo- 
ises  to  make  use  of  the  steam-heating  plant. 
If  he  so  desired;  neither  bad  instmctlMij 
been  given  as  to  the  use  of  the  gaa  beater, 
except  as  has  been  noted  in  the  testimonj  o! 
tJie  manager,  who  said  that  a  watchmu 
would  have  no  business  in  the  toilet  room 
except  for  the  purpose  of  nslng  the  partien- 
lar  facilities  therein  provided.  Tiie  use  of 
such  facilities,  of  course,  would  only  consooK 
a  brief  period  of  time; 

[1-4]  In  order  to  sustain  the  finding  of  Qie 
commission  we  must  conclude  It  to  be  a  rea- 
sonable proposition  fairly  Indicated  by  the 
proof  that  Bundshu,  not  being  affected  tu 
any  condition  arising  from  his  own  miscoD- 
dnct,  lighted  the  heater,  and  that  the  fnia<s 
of  the  gas  overcame  him  before  be  was  able 
to  protect  himself  and  avoid  being  snffocatid. 
The  expert  testimony  given  before  the  coo- 
mission  showed  that  death  was  due  to  poLooo- 
ing  produced  by  carbon  monoxide,  that  beisf 
a  constituent  of  illuminating  gas  Id  its  od- 
burned  state.  If  we  are  to  assume  anoth^ 
state  of  facts,  to  wit,  that  Bundshu  oo  Uk 
night  In  question  was  Intoxicated,  that  ues- 
lectful  of  his  duty  he  went  Into  tbe  washrooi 
with  intent  to  sleep,  that  he  there  lighted  tin 
heater  and  tightly  closed  the  door  and  win- 
dows and  lay  down  upon  the  bench,  and  that 
under  such  conditions  was  killed.  It  must  at 
once  be  said,  we  think,  that  the  death  «u 
not  such  an  accidental  death  as  was  a  rei- 
sonably  probable  Incident  of  the  employment; 
and  the  last  conclusion  we  feel  is  the  pd? 
which  the  evidence,  with  little  uncertainu 
points  to.  But  it  is  not  essential  to  the  ca-e 
of  petitioners  that  the  conclusion  last  so;;- 
gested  be  one  which  the  evidence  dearly  es- 
tablished. The  burden  of  proving,  as  has 
often  been  said  in  the  decisions  both  of  ooi 
own  Supreme  Court  and  courts  of  last  resort 
in  other  states  where  similar  condltioDs  rf 
statute  exist,  that  the  Injury  for  which  cc> 
pensatlon  is  asked  was  suffered  In  the  coDr$« 
of  the  employment  and  arose  oat  of  the  ea- 
ployment.  Is  upon  the  claimant  'Where  vari- 
ous theoretical  conclusions  may  be  draTS 
from  the  state  of  facts  established,  each  be 
Ing  equally  plausible,  some  indicating  tbit 
the  hijury  may  have  arisen  out  of  the  ea- 
ployment,  and  others  that  the  mlsconduot  c' 
the  person  Injured  was  the  producing  cause. 
then  It  may  not  be  said  that  the  evidence  fe 
sufficient  to  sustain  the  case  of  him  npoc 
whom  the  burden  of  proof  rests.  A  flndiD$  ii: 
such  a  case  in  favor  of  the  claimant  is  ail 
to  be  speculative.  In  Massachusetts  the  Cna- 
pensatlon  Act  Is,  In  those  portions  of  it  nir.- 
Ing  to  the  matter  here  being  considered  pr*«- 
tically  identical  with  the  provisions  of  0» 
California  law.  Our  Supreme  Oonrt  t*J 
quoted  with  approval  In  Kimbol  ▼.  Indnstrtil 
Accident  Commission,  173  Cal.  351,  160  rst 
160,  U  R.  A.  1»17B,  SOS,  Ann.  Cas.  191TE. 
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SI  2,  tbe  language  ot  the  Supreme  Conrt  of 
Massachusetts  defining  the  term  "arisliig  out 
of  the  employment."  Sanderson's  Case,  224 
-Mass.  558,  found  In  113  N.  B.  355,  was  a 
case  where  the  Industrial  Commission  of  that 
state  awarded  compensation  to  a  widow 
where  death  had  apparently  been  caused  by 
accidental  means.  The  court,  in  the  course 
of  Its  opinion,  declared  that  many  conjectures 
could  be  made  as  to  the  cause  of  the  fall  of 
the  deceased,  some  of  which  would  sustain 
the  application  and  others  negative  any  right 
In  tbe  claimant  It  concluded  that  the  find- 
ing of  the  commission  was  based  "upon  sur- 
mise, speculation,  and  conjecture,  and  does 
not  rest  upon  a  foundation  of  proof  by  a 
preponderance  of  the  evidence";  the  court 
adding: 

"It  may  be  tbe  dependent  is  correct  in  ber 
contention  that  the  deatb  of  the  employ^  was 
due  to  a  fall  from  the  wagon,  but  other  theories 
and  conjectures  are  quite  aa  probable." 

And  we  may  remark  that  tbe  uncontradict- 
ed evidence  In  this  case  Indicates,  If  we  are 
to  choose  between  conflicting  speculative  de- 
ductions, that  on  the  night  in  question  tbe 
deceased  willfully  stepped  aside  from  the 
performance  of  the  duties  which  his  employ- 
ment laid  upon  him  and  invited  by  direct  ac- 
tion on  his  part  the  occurrence  of  tbe  detri- 
naental  causes  which  produced  his  deatb.  In 
>ur  opinion,  the  cohclnsion  of  tbe  commission 
Is  not  supported  by  sufficient  evidence. 

As  the  conclusion  just  announced  neces- 
sarily determines  the  whole  matter  of  the 
ralldlty  of  the  claimant's  application,  it 
seems  unnecessary  to  give  special  considera- 
tion to  the  second  point  urged  upon  the  ap- 
plication for  this  writ.  The  second  conten- 
:ion  is  based  upon  the  fact,  as  shown  in  evi- 
lence,  that  tbe  claimant  here,  long  prior  to 
ler  marriage  to  Bundsbu,  had  been  married 
:o  two  other  persons  from  whom  she  had  not 
)een  divorced.  The  history  of  her  marital 
jxperlences  were,  In  brief,  as  follows:  In 
L864,  when  14  years  of  age,  she  married  one 
Sutler,  from  whom  she  was  soon  divorced, 
[n  1868  she  married  one  Morrell,  living  with 
lim  for  about  a  year  and  a  half,  when  she  re- 
:urned  to  her  parents,  but  was  never  divorced 
^m  the  husband.  ThiS' man,  she.  testified, 
ihe  had  not  since  heard  from.  In  1872  she 
vent  through' a  form  of  the  ceremony  of  mar- 
iage  with  one  Malsey,  with  whom  she  lived 
'or  about  18  years,  and  by  whom  she  had  two 
•hlldren.  She  testified  that  Malsey  went 
iway  with  another  woman,  and  that  upon 
onsultlng  the  district  attorney  In  Chicago 
flth  the  design  to  compel  Malsey  to  support 
lerself  and  children,  she  was  advised  that 
ler  marriage  with  Malsey  was  not  legal.  In 
891  she  was  married  to  one  Brennan,  and 
fter  living  with  him  2  years,  secured  a  di- 
orce.  She  then  married  Bundsbu,  with 
rbom  she  was  living  at  the  time  of  tiie  lat- 
er's    death.     Tte   testimony    showed    that 


Malsey  was  still  living.  There  was  no  tes-. 
tlmony  as  to  Morrell  being  alive  or  not.  The 
latter  was  of  about  the  age  of  25  when  he 
married  the  claimant.  We  have  presented 
this  statement  of  facts  regarding  the  second 
contention,  but,  for  the  reasons  expressed,  do 
not  consider  It  necessary  to  announce  a  con- 
clusion as  to  the  legal  proposition  involved. 
The  award  is  annulled. 

We  concur:     CONRET,  P.  J.;    WORKS, 
Judge  pro  tern. 

Opinion  of  Supreme  Court  Denying  Rehear- 
ing. 

PER  CURIAM.  In  denying  the  application 
for  a  hearing  in  this  court,  we  deem  it  proper 
to^say  that  we  do  not  understand  the  rule  to 
be  that  If  different  conclusions  may  rational- 
ly and  fairly  be  drawn  from  the  evidence,  one 
sustaining  the  right  to  compensation  and  the 
other  being  opposed  thereto,  tbe  Industrial 
Accident  Commission  is  not  at  liberty  to 
adopt  the  conclusion  favorable  to  the  claim. 
Of  course  It  is  well  settled  that  the  commis- 
sion can  do  this  very  thing,  and  that  its  con- 
clusion in  that  regard  la  beyond  the  scope  of 
our  review.  No  member  of  this  court  dis- 
putes this  proposition.  The  justices  opposed 
to  granting  the  application  for  a  hearing  in 
this  court  are  of  the  opinion  that  the  opinion 
of  the  District  Court  of  Appeal  means  that 
in  this  case  there  was  no  substantial  evidence 
reasonably  warranting  an  Inference  favorable 
to  the  claim  for  compensation,  and  that  any 
finding  to  the  contrary  is  necessarily  based 
on  mere  surmise,  speculation,  or  conjecture, 
and  that  when  that  court  speaks  of  a  case 
"where  various  theoretical  conclusions  may 
be  drawn,"  it  is  In  fact  speaking  of  conclu- 
sions based  on  speculation  and  conjecture, 
rather  than  of  inferences  reasonably  and 
fairly  made  from  testimony. 

The  application  for  a  hearing  in  this  court 
Is  denied. 


(19  ArU.  436) ' 
BIO  EYE  MIN.  &  MlUi.  CO.  et  al.  v.  LIV- 
INGSTON.   (No.  1602.) 

(Supreme  Court  of  Arizona.    March  30,  1918.) 

1.  Biixs  AND  Notes  i&=9429  —  Patment  — 
What  Constitutes. 
Where  the  lessee  of  a  mine  was  to  pay  les- 
sor's note  within  90  days,  in  lieu  of  certain 
additional  compensation  for  tbe  lease  and  the 
l^se  provided  for  a  forfeiture  on  failure  of 
lessee  to  perform  covenants,  but  stipulated  that- 
no  further  liability  should  attach  to  lessee,  the 
lessee  having  forfeited  all  rights  under  the  lease 
and  abandoned  the  property,  and  the  lessor  hav- 
ing assumed  actual  control,  the  subsequent  pur- 
chase of  said  note  by  the  lessee  before  maturity, 
with  the  intention  of  acquiring  all  rights  of  the 
payee,  did  not  operate  as  payment  barring  suit 
by  subsequent  indorsee,  after  maturity,  who 
knew  of  the  provisions  of  the  lease. 
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2.  Bizxs  AND  NoTM  «=>537®— Patkewt— 
Question  of  Fact. 
In  an  action  <hi  note  by  plaintiff  indorsee, 
whether  payment  by  a  prior  indorsee  of  the  face 
value  of  the  note  to  the  payee  and  payee's  in- 
dorsement, without  recourse,  was  a  purchase  or 
a  payment  extinguishing  the  note,  held  a  ques- 
tion of  fact. 

Appeal  from  Superior  Conrt,  Tuma  County; 
Frank  Baxter,  Judge. 

Action  by  Gus  Livingston  against  the  Big 
Eye  Mining  &  Milling  Company  and  others. 
Judgment  for  plaintiff,  and  the  defendants 
appeal.    Affirmed. 

Action  on  a  promissory  note  made  and  de- 
livered by  the  appellants  on  the  1st  day  of 
December,  1915,  payable  to  B.  F.  Sangulnettl 
"on  demand  or  six  months  after  date,"  the 
principal  sum  of  $3,089.64,  with  Interest  from 
date  at  the  rate  of  10  per  cent,  per  annum, 
payable  quarterly,  with  a  promise  to  pay  a  reti- 
souable  attorney's  fee  if  collection  enforced. 
The  plaintiff  Is  the  owner  and  holder  of  the 
note  by  indorsement.  Certain  property  of 
the  makers  of  the  note  was  attached  to  se- 
cure the  judgment  that  might  be  rendered. 
The  defendants  pleaded  certain  acts  of  third 
parties  as  payment  made  to  the  original  payee 
upon  Indorsement  and  transfer  by  him,  and 
made  at  the  Instance  of  the  makers,  of  whidi 
the  holder  had  notice  before  accepting  the 
note.  The  facts  relied  upon  as  payment  ap- 
pear In  the  opinion.  The  plaintiff  had  Judg- 
ment, and  the  defendants  appeal. 

Peter  T.  Robertson,  of  Tama,  tor  appel- 
lants. Thomas  D.  MoUoy,  of  Yuma,  for  ap- 
pellee. 

CUNNINGHAM,  3.  The  Big  Eye  Mining  & 
Milling  Company  is  the  owner  of  certain  valu- 
able mines  situate  in  Ynma  county.  In  the 
operation  of  such  mines  prior  to  December  1, 
1915,  it  incurred  certain  Indebtedness,  a  por- 
tion of  which  Indebtedness  was  owing  to  E. 
F.  Sangulnettl  for  supplies  furnished  the 
said  company.  On  said  December  1,  1915,  It 
made,  executed,  and  delivered  the  promissory 
note  sued  upon,  and  the  other  named  appel- 
lants Indorsed  said  note  before  delivery. 
About  the  30th  day  of  May,  1916,  one  W.  W. 
Reese  paid  to  E.  F.  Sangulnettl  the  principal 
of  the  note,  and  Sangulnettl  Indorsed  and  de- 
livered the  note  to  said  Reese  without  re- 
course. Thereafter  W.  W.  Reese  indorsed 
and  delivered  said  note  to  one  W.  D.  Riley 
without  recourse  in  payment  to  said  Riley  of 
an  obligation  Reese  was  then  owing  to  Riley 
and  appellee  Gas  Livingston  on  account  of 
the  sale  of  their  corporate  stock  of  the  ap- 
pellant corporation  by  Reese,  the  proceeds  of 
which  sale  he  had  not  accounted  for.  Riley 
and  Livingston  discharged  the  said  account 
of  |2,616,  and  paid  Reese  the  difference  be- 
tween that  sum  and  the  principal  of  the  note 
upon  acquiring  the  same.  The  transaction  of 
transfer  of  the  note  by  Reese  to  Riley  was 
consummated  about  July,  1916,  after  the  note 


became  due.  Thereafter  W.  D.  Riley  indorsed 
the  note  to  Gus  Livingston.  On  November 
4,  1916,  Gus  Livingston  commenced  tbia  ac- 
tion. 

The  defendants  Big  Eye  Mining  &  Milling 
Company,  J.  A  Ketcherside,  and  H.  C.  John- 
son join  in  an  answer.  H.  V.  Ketcherside 
makes  no  defense,  and  the  abstract  of  the  rec- 
ord does  not  show  that  said  last-named  de- 
fendant was  served  in  the  case.  The  de- 
fense interposed  by  the  said  answering  de- 
fendants is  alleged  to  be  ttiat  of  payment  re- 
sulting from  the  following:  That  one  C.  H. 
Klelnbeck  and  W.  W.  Reese  as  copartners,  on 
the  21st  day  of  December,  1915,  and  in  the 
name  of  C.  H.  Klelnbeck,  entered  into  a  con- 
tract with  defendant  Big  Eye  Mining  &  Mill- 
ing Company,  whereby  said  mining  and  mill- 
ing company  leased  its  certain  described 
mines  to  said  partnership  for  a  period  of  one 
year  in  consideration  of  a  payment  of  $1  and 
the  promise  of  said  partnership  to  keep  and 
perform  other  expressed  covenants  and  agree- 
ments. The  Bald  lessees  agreed  to  do  the  nec- 
essaiT  assessment  work  for  the  years  1915  and 
1916,  and  make  statutory  proof  thereof;  pay 
taxes  on  personal  property  for  the  year  1916. 
The  rent  reserved  is  stated  as  a  royalty  on 
the  net  returns  from  ore  shipped ;  they  agreed 
to  make  an  expenditure  tending  to  the  de- 
velopment of  the  mines  In  the  sum  of  at  least 
$5,000  every  60  days  until  $25,000  has  been 
so  expended.  "As  additional  compensation 
for  said  lease  the  said  lessees  agree  to  pay,  on 
or  before  90  days  from  the  date  hereof,  cer- 
tain indebtedness  owing  by  the  lessor,"  in- 
cluding the  note  owing  to  E  F.  Sangulnettl, 
the  note  In  suit;  also  to  pay  on  or  before  the 
exercise  of  a  certain  option  executed  of  even 
date  herewith  (whereby  said  lessees  herein 
have  an  option  to  purchase  a  block  of  stock 
of  about  500,000  shares  of  the  Big  Eye  Mining 
St  Milling  Company  from  H.  V.  Ketcherside, 
trustee)  certain  additional  indebtedness  of 
the  lessor  as  set  forth  In  the  itemized  state- 
ment attached  hereto  and  marked  Exhibit  B. 

The  lease  contains  the  forfeiture  clause, 
wherein  the  parties  agree  that: 

"Time  is  of  the  essence  of  this  lease,  and  in 
the  event  of  the  failure  or  refusal  of  said  lessees 
to  make  any  payments  or  perform  any  obliga- 
tions herein  contained  on  his  part  to  be  perform- 
ed, then  at  tbe  option  of  said  lessor  tnia  lease 
shall  become  null  and  void,  and  of  no  effect, 
and  this  lessor  shall  be  entitled  to  take  immedi- 
ate possession  of  said  premises,  and  all  moneys 
paid  by  said  lessees  to  said  lessor,  or  expended 
by  said  lessees  on  the  property  under  this  lease. 
*  *  *  shall  be  forfeited  to  the  lessor  as  liq- 
uidated damages.  *  *  *  In  the  event  that 
said  lease  shall  be  forfeited  prior  to  the  termi- 
nation thereof,  peaceable  possession  diaU  be 
delivered  to  the  lessor  of  said  premises,  together 
with  all  machinery,  etc. ;  *  *  *  then  and  in 
that  event  upon  such  delivery  said  lessees  shall 
be  free  from  any  further  obligation  to  do  or 
perform  any  act,  or  make  any  payment  under 
said  lease.    •    •    • " 

Tbe  answer,  after  setting  forth  a  copy  of 
said  lease  containing  the  above-quoted  las- 
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gnage,  alleges  that  W.  W.  Reese  was  a  part- 
ner with  C.  H.  Klelnbeck  In  that  lease ;  that 
the  Item  of  Indebtedness  shown  in  Schedule  A 
la  the  Identical  Item  covered  by  the  note  sued 
on  which  Klelnbeck  obligates  himself  to  pay ; 
that  pursuant  to  said  contract  the  lessees 
ottered  into  possession  of  the  property,  and 
on  or  about  the  30th  day  of  May,  1916,  the 
said  Reese,  acting  for  himself  and  KMnbeck 
and  "pursuant  to  and  In  obedience  of  the  said 
contract  and  the  covenants  therein  contained, 
in  due  course  discharged  the  said  note 
in  full  by  paying  the  full  amount  due  thereon 
to  the  payee  named  therein,  •  •  •  " 
and  so  notmed  defendants;  that  thereafter 
on  the  3d  day  of  September,  1916,  said  Reese 
without  authority  Indorsed  said  note  to  W.  D. 
Riley ;  that  Riley  was  informed  of  all  of  the 
foregoing  facts,  and  bad  full  knowledge  of 
such  facts  before  he  acquired  said  note ;  that 
plaintiff  Livingston  was  fully  Informed  and 
had  full  knowledge  of  said  facts  before  he 
acquired  said  note.  Said  defendants  pray 
that  the  i^alntiff  take  nothing  by  his  action. 

The  evidence  may  be  conceded  to  fairly 
establish  the  following  facts  set  forth  in  the 
special  answer:  That  is,  that  Sangulnetti 
transferred  said  note  to  Reese  for  a  valuable 
consideration  before  due,  si)eclally  Indorsed 
payable  to  W.  W.  Reese  or  his  order  without 
recourse;  that  Reese  Immediately  informed 
the  secretary  of  the  Big  Eye  Mining  &  Mill- 
ing Ck>mpany  of  the  transaction  he  had  with 
Sangulnettl ;  that  after  the  note  became  due, 
Reese  negotiated  it  to  W.  D.  Riley  for  a  con- 
sideration, and  without  recourse,  without  in- 
forming .  the  makers  of  his  transfer ;  that 
Riley  knew  before  accepting  the  note  the 
terms  and  ccwdltlDDs  of  the  lease  of  Decem- 
ber 21,  1915,  and  Reese's  relation  thereto; 
that  likewise  Livingston  knew  all  the  facts 
leading  up  to  his  possession  of  the  paper. 
The  evidence  fairly  tends  to  establish  such 
facts  and  knowledge  of  the  said  facts  by  the 
parties.  With  such  fftcts  before  the  court, 
Judgment  was  rendered  for  the  plaintiff,  and 
the  answering  defendants  appeal. 

The  assignment  of  errors  by  the  appellants 
is  so  general  that  we  are  not  able  to  deter- 
mine the  specific  error  or  errors  relied  upon 
for  a  reversal.  I  presume  the  appellants  con- 
tend that  the  Judgment  is  not  sustained  by 
the  evidence,  and  therefore  the  Judgment  is 
contrary  to  law. 

[1]  Tlie  c<«ittolllng  question  presented  by 
the  defense  is  whether  the  note  in  question 
was  discharged  by  the  transaction  between 
Reese  and  Sangulnettl  on  May  30, 1916,  which 
was  consummated  by  Reese's  paying  to  San- 
gulnettl the  principal  sum  named  on  the  face 
of  the  note  and  taking  the  paper  specially  in- 
dorsed to  order  without  recourse.  Assuming, 
as  established  by  proof,  that  Reese  acted  in 
that  transaction  for  and  in  behalf  of  Kleln- 
beck and  himself  as  partners  for  the  reason 
be  was  dealing  with  matters  and  funds  be- 
longing to  and  with  whlc^  the  partnership 
was  concerned,  and  with  partnership  assets. 


Reese's  acts  in  the  premises  may  fairly  be 
regarded  as  partnership  acts.  If  the  note 
was  discharged  by  the  partnership  payment 
to  Sangulnettl,  then  certainly  Reese  had  no 
right  to  reissue  the  note  as  the  obligation  of 
the  original  makers,  and  Gus  Livingston  hav- 
ing acquired  the  paper  after  it  became  pay- 
able, and  diargeaUe  with  knowledge  of  the 
infirmity  in  the  title  of  Reese,  he  cannot  re- 
cover on  the  note. 

[2]  Whether  the  transaction  between  San- 
gulnettl, the  bolder  of  the  note,  and  Reese, 
who  paid  the  money,  is  of  such  a  character 
as  constituted  a  payment  that  operated  to 
extinguish  the  note,  is  a  question  of  fact 
Binford  v.  Adams,  104  Ind.  41,  3  N.  B.  753; 
Dougherty  v.  Deeney,  45  Iowa,  443;  Moran 
V.  Abbey,  63  Cal.  56;  Jones  v.  Bobbitt,  90  N. 
C.  391 ;  Balohradsky  v.  Carlisle,  14  111.  App. 
289.  The  trial  court  has  necessarily  found 
as  a  fact  that  said  transaction  was  of  such 
character  as  did  not  constitute  a  payment 
that  operated  to  extinguish  the  debt  evi- 
denced by  the  note.  The  lessees'  entire  obli- 
gation with  regard  to  the  payment  of  the  note 
In  suit  rests  upon  the  following  language  of 
the  lease,  to  wit: 

"As  additional  compensation  for  said  lease, 
the  said  lessees  agree  to  pay,  on  or  before 
ninety  (90)  days  from  the  date  hereof,  certain 
indebtedness  now  owing  by  the  lessor,  all  as 
set  forth  in  the  itemized  statement  attached  to 
this  lease  and  marked  Exhibit  A.    •    •    • " 

The  exhibit  attached  is  a  Ust  of  debts,  in- 
cluding a  debt  owing  to  Sangulnettl,  shown 
to  be  the  sum  of  the  principal  of  the  note  in 
suit  The  parties  concede  that  the  Sangul- 
nettl debt  shown  on  the  list  was  covered  by 
the  note,  and  the  purpose  was  to  show  the 
note  on  the  list  The  debts  listed  aggregate 
$4,000.  The  clear  meaning  to  be  given  to  the 
provisions  of  the  lease  granted  is  that  the 
lessees  promised  thereby  to  pay  the  lessor 
$4,000  additional  compensation  in  90  days 
after  the  date  of  the  lease;  that  in  discharge 
of  said  promise,  the  lessees  had  the  option 
of  paying  said  sum  direct  to  the  creditors 
of  the  lessor,  named  in  the  list,  in  lieu  of 
paying  the  same  to  the  lessor.  No  lawyer 
will  deny  that  the  obligation  assumed  would 
have  been  discharged  by  the  lessees  if  within 
the  90  days  they  had  paid  the  $4,000  direct 
to  the  lessor  instead  of  paying  the  lessor's 
creditors.  The  option  expired  at  the  end  of 
90  days.  If  any  obligation  of  the  lessees 
remained,  that  obligation  certainly  was  to 
pay  said  "additional  compensation"  to  the 
lessor.  The  lessees  failed  to  keep  this  prom- 
ise, and  the  time  for  performance  expired. 
After  the  90  days  expired  the  lessees  were 
under  no  obligation  to  pay  the  lessor's  debts 
that  were  listed  in  Exhibit  A,  including  the 
note  in  suit  Whether  the  obligation  remain- 
ed to  pay  the  lessor  the  additional  com- 
pensation promised  is  not  a  question  in  this 
case.  To  a  certainty,  on  the  30th  day  of 
May,  1916,  when  Reese  acquired  the  note, 
the  lessees  had  wholly  failed  to  perform  the 
assessment  work  for  the  year  1916 ;  tbey  bad 
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failed  to  place  improvements  on  the  prop- 
erty worth  $5,000  every  60  days  from  the 
date  of  the  lease ;  they  had  failed  to  pay  the 
promised  additional  compensation  for  the 
Srant  of  the  lease,  and  as  a  fact  the  lessor 
had  placed  a  watchman  In  charge  of  the 
property.  The  fair  Inference  to  be  drawn 
from  this  change  In  the  relation  of  the  par- 
ties toward  each  other  and  toward  the  mines 
is  that  all  parties  concerned  in  the  lease  re- 
garded and  treated  the  lease  as  no  longer  In 
force  or  binding  upon  any  party  thereto; 
that  the  lessees  bad  Anally  forfeited  all  of 
their  leasehold  rights  and  abandoned  the 
property;  and  that  the  lessor  had  assumed 
actual  possession  of  the  pri^ierty.  Such  was 
the  effect  of  the  trial  court's  holding,  and 
such  was  the  effect  of  Reese's  understanding 
of  the  situation  as  testified  by  him.  He  ex- 
plains his  purpose  of  taking  over  the  note 
was  to  prevent  Sangulnettl  from  commencing 
an  action  to  collect  the  note,  and  thereby 
seriously  interfere  with  the  negotiations  he 
then  had  on  hand  with  prospective  buyers 
of  the  mines,  or  prospective  buyers  of  stock 
in  the  Big  Eye  Mining  &  Milling  Company. 
The  trial  court  was  fully  Justified  in  holding 
that  Reese's  intention  in  taking  over  the 
note  was  to  acquire  all  of  the  rights  of  the 
payee,  Sangulnettl,  in  the  paper.  The  special 
indorsement  placed  on  the  note,  coupled  with 
the  fact  that  the  transaction  occurred  after 
the  lease  terminated  and  before  the  date  of 
maturity,  corroborates  Reese's'  testimony 
tending  to  establish  the  purpose  he  bad  in 
acquiring  the  note. 

The  title  acquired  by  Reese  was  that  of 
Sangulnettl,  and  that  title  was  not  in  the 
least  impaired  by  Reese  notifying  the  makers 
of  the  note  that  he  bad  acquired  the  i)08ses- 
slon  of  the  note,  nor  by  his  offer  to  deliver  up 
the  note  in  consideration  of  stock  of  the 
Bdg  Eye  Mining  &  Milling  Company.  Reese's 
acts  were  consistent  with  his  avowed  pur- 
pose in  acquiring  the  note.  The  Big  Eye 
Mining  &  Milling  Company  do  not  pretend 
to  hare  credited  the  amount  represented  by 
the  note  on  Klelnbeck's  agreement  to  pay 
additional  compensation  for  the  lease.  If 
the  lease  ceased  to  be  binding  by  reason  of 
breaches  of  Its  covenants,  no  compensation 
for  Injury  resulting  from  such  breaches  can 
be  recovered  other  than  to  declare  a  forfei- 
ture and  recover  possession  of  the  leasehold 
estate.  Payment  of  the  promised  considera- 
tion cannot  be  recovered  by  action  in  the 
courts,  and  this  in  the  effect  to  be  given  to 
the  defense  as  pleaded  in  the  answer  if  such 
defense  is  given  any  effect. 

The  plaintiff  acquired  all  of  the  rights  in 
the  note  wlilch  Reese  owned  at  the  time  of 
a  transfer.  The  Judgment  is  supported  by 
the  evidence,  and  upon  the  whole  case  it 
clearly  appears  that  Justice  has  been  award- 
ed.   The  Judgment  is  therefore  ai&rmed. 

B-RANKMN,  C.  3.,  and  ROSS;  J.,  concur. 


(U  Arte.  4S) 
KIRKLAND  et  al.  ▼.  SPRIOGS.  (No.  H565i) 
(Supreme  Court  of  Arizona.     March  SO,  1918.) 

1.  Affeai.  and  Erbor  «£s>417(2)— Koncs  or 
AppKAiy— BoK  n— Dismissal. 

When  notice  recites  appeal  by  partnership 
consisting  of  appellant  and  another,  and  the  at- 
torney filing  was  not  then  attorney  for  such  oth- 
er, who  had  not  been  served  and  did  not  appear, 
the  notice  waa  effective  only  as  to  appeUanf  s 
appeal,  and  his  individual  t>ond  is  not  at  va- 
riance therewith. 

2.  Partnership    iS=>212  —   Assiohmkht   of 
N  oTE— Demurrer. 

Whether  a  note  assigned  was  signed  indi- 
vidually by  defendant  or  was  for  a  partnership 
debt,  as  alleged  in  the  compUint,  cannot  be  de- 
termined by  demurrer,  but  must  await  evidence. 

3.  Action  ig=»47  —  Joindeb  of  Causes  —  Ex 
Contractu— Ex  Delicto. 

A  cause  of  action  seeking  damages  for 
breach  of  duties  imposed,  under  a  lease  held  not 
ex  delicto,  and  not  subject  to  a  demurrer  for 
joinder  with  ex  contractu  causes. 

4.  Appeal  and  Error  (S=3lOi50(l)— Revikw— 
Matters  not  Prejudicial. 

Assignments  of  error  as  to  the  admisaion 
of  testimony  which  did  not  militate  against  ap- 
pellant will  not  be  reviewed. 

5.  Appeal  and  Error  <S=>1068(4) — Habmi.ess 
Error— Cure  by  Verdict— Instructions. 

An  instruction  upon  the  measure  of  dam- 
ages,  if  error  favoring  plaintiff,  was  cured  by  a 
verdict  of  |1  for  plaintiff,  where  It  appears 
plaintiff  should  have  recovered  many  times  such 
amount. 

6.  Costs  «=9l93— PBESEBTina  Pbopsbtt— Sx- 

PEN8E8. 

Under  Civ.  Code  1913,  pars.  1410,  1413, 
1417,  attached  personal  property  must  remain 
in  the  hands  of  the  ofBcer  unless  bonded  or 
sold  according  to  law,  or  preserved  under  order 
of  court,  and  where  no  order  waa  given,  nor 
agreement  made  between  the  parties,  and  plain- 
tiff kept  defendant's  stock,  his  expenses  there- 
for are  not  taxable  costs  under  paragraph  638, 
setting'  forth  items  taxable,  including  diaburae- 
ments  incurred  pursuant  to  order  of  court  or 
agreement  of  parties. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Costs.] 

7.  Appeal  and  Error  <8=>T52— Review— Ab- 
sionuentb  of  Error— Court  Rules. 

That  an  alleged  error  was  presented  in  ap- 
pellant's motion  for  new  trial  and  argued  at 
length  in  his  brief  is  not  sufficient  under  Su- 
preme Court  rule  8,  subds.  1  and  2  (126  Pac. 
xi),  requiring  separate  and  distinct  statement 
of  grounds  in  assignments  of  error. 

Appeal  from  Superior  Court,  Maricopa 
County;  R.  O.  Stanford,  Judge. 

Action  by  A.  E.  Spriggs  against  George 
Kirkland  and  another.  From  a  Judgment  for 
plaintiff  and  an  order  overruling  a  motioa 
for  a  new  trial,  defendant  named  appeals. 
Modified  and  affirmed. 

J.  J.  Cox,  W.  H.  Btiiwell,  and  A.  X.  Moore, 
all  of  Phoenix,  for  appellant'  M.  J.  Dough- 
erty, of  Mesa,  and  F.  H.  Swenson,  of  Phoenix, 
for  appellee. 

ROSS,  J.  Appellee,  as  plaintiff.  Instituted 
suit  against  defendants  as  partners  for  ai^ 
rearages  in  rent,  for  damages  for  breach  of 
contract  of  lease,  for  money  loaned  to  the 
partnership,  and  for  assigned  wage  accounts 


4=pFor  other  cams  see  same  topic  and  KBV-NUH BBR  in  all  Key-Number«d  Dlffests  and  IndezH 


Digitized  by 


Google 


Ariz.) 


KIRKLAKD  v.  SFBIGQS 


993 


of  three  employ&i  ot  the  partnership.  Six 
causes  of  action  were  set  out  In  the  com- 
plaint. Two  of  the&e  causes  of  action  grew. 
out  of  transactions  between  appellee  and  de- 
fendants;  one  for  qent  for  $294,  and  one  for 
the  alleged  breach  for  $1,000.  The  others 
were  assigned  to  appellee  for  collectlOD  and 
were  a  note  to  thf  Salt  ijRlver  Valley  Bank 
for  $400  made  and  executed  by  defendant 
Williams.  This  cause  la  set  out  In  two 
counts ;  one  on  the  contract  with  appropriate 
allegations,  and  the  other  on  the  general 
count  for  money  loaned  the  partnership.  The 
other  three  causes  of  action  were  for  work 
and  labor  of  employes  of  defendants  aggre- 
gating $54.50,  or  a  total  of  $1,748.50. 

The  defendant  Williams  was  not  served 
with  process  and  made  no  appearance.  Ap- 
p^ant,  Klrkland,  demurred  to  the  complaint 
for  a  misjoinder  of  parties  defendant  and 
because,  as  he  contends,  it  Improperly  unites 
actions  ex  contractu  with  an  action  ex  delic- 
to. The  demurrers  were  overruled.  In  his 
answer  he  denied  the  partnership,  as  also 
any  Indebtedness  for  rent  or  on  account  of 
the  note  made  by  Williams  or  for  money 
loaned  Klrkland  and  Williams  by  the  bank 
or  for  wages  of  employes,  or  for  breach  of 
contract  of  lease.  ^  Jury  trial  was  had 
which  resulted  in  a  verdict  for  appellee  for 
$1.  At  the  time  suit  was  filed  a  writ  of  at- 
tachment was  sued  out  and  levied  upon  some 
15  head  of  dairy  cows,  22  head  of  calves  or 
young  cattle,  some  horses,  and  other  person- 
al property.  The  officer  who  made  the  levy 
turned  this  live  stock  and  other  property 
over  to  appellee  as  custodian  or  bailee.  For 
the  care  of  the  stock,  appellee  claimed,  and 
was  allowed  by  the  couri,  in  his  cost  bill, 
$884.27,  after  deducting  a  credit  of  $67.7S 
for  milk,  for  hides  of  calves  that  had  died, 
and  for  milk  cans  sold  by  the  custodian.  Ap- 
pellee was  allowed  $60  for  the  labor  of  milk- 
ing cows,  $20  for  treating  &lck  cattle,  and 
$12.50  for  sheep  dip  and  a  blackleg  injector, 
all  told,  with  the  costs  of  the  clerk,  sheriff, 
and  witness  fees,  and  mileage,  $1,323.52, 
which  was  taxed  against  appellant,  Klrkland, 
In  the  court's  judgment.  Appellant  moved 
for  a  new  trial.  He  appeals  from  the  judg- 
ment and  the  order  overruling  bis  motion 
for  a  new  trial. 

(11  The  appellee  has  made  a  motion  to  dis- 
miss the  appeal,  based  upon  the  following 
fBcts  of  record:  The  notice  of  appeal  recites 
that  It  Is  an  appeal  by  the  partnership  com- 
posed of  Klrkland  and  Williams,  whereas 
the  bond  on  appeal  Is  executed  by  Klrkland 
In  his  individual  capacity  and  for  him  only. 
This  variance  between  the  notice  and  the 
bond  might  be  fatal  under  other  circumstnnc- 
es,  but  not  under  the  present.  Williams  bad 
fftiled  to  appear.  In  fact,  it  is  shown  that 
he  had  left  the  country  under  a  cloud.  The 
attorney  for  Klrkland  had  no  right  or  au- 
thority to  represent  Williams,  and  when  he 
drafted  the  notice  of  appeal  he  was  not  Wil- 

inp.-e3 


liams'  attorney.  The  notice,  in  fact,  then, 
was  effective  only  as  to  Klrkland's  appeaL 
The  variance  between  the  notice  and  the  bond 
is  more  apparent  than  real.  Garrlgan  v. 
Kennedy,  17  S.  D.  258,  96  N.  W.  89.  The  mo- 
tlon  to  dismiss  is  denied. 

It]  The  demurrer  for  misjoinder  of  parties 
defendant  was  based  on  the  fact  that  the  as- 
signed note  from  the  Salt  River  Valley  Bank 
was  signed  by  WUUams  individually  and 
that  It  was  therefore  bis  debt  and  not  a 
partnership  debt  The  complaint,  however, 
alleges  that  the  $400  was  obtained  for  and 
used  by  the  partnership.  If  that  be  true, 
it  was  a  partnership  debt.  Whether  true  or 
not,  it  cannot  be  determined  by  demurrer,  but 
must  await  the  evidence. 

[3]  An  action  for  breach  of  contract  may 
or  may  not  sound  in  tort  In  the  present 
complaint  It  is  based  on  the  violation  of  cove- 
nants and  agreements  contained  in  the  lease, 
from  which  It  Is  alleged  appellee  suffered - 
damages.  The  duties  Imposed  under  the 
lease,  for  the  breach  of  which  damages  are 
sought,  were  contractual.  1  C.  J.  129,  I  153. 
Actions'  in  contract  and  in  tort  were  not  unit- 
ed In  the  complaint,  and  the  demurrer  on 
that  ground  was  properly  overruled. 

Appellant  has  assigned  a  great  number  of 
errors  based  on  rulings  of  the  court:  (a)  In 
not  releasing  attached  property  on  his  mo< 
tlon;  (b)  in  not  ordering  a  nonsuit  on  his 
motion;  (c)  In  overruling  motion  for  arrest 
and  for  a  new  trial;  (d)  in  Instructing  the 
jury;  (e)  in  the  admission  of  testimony  over 
defendants'  objection;  (f)  in  the  rejection  ot 
testimony  offered  by  him ;  and  (g)  in  overrul- 
ing defendants'  objections  and  exceptions  to 
the  cost  bill. 

[4,  t]  Most  of  these  assignments  we  will 
pass  over  as  without  merit  It  Is  evident 
that  the  testimony  to  which  appellant  except- 
ed, even  If  erroneously  admitted,  did  not  mili- 
tate against  appellant,  and  the  same  may 
be  said  as  to  the  instructions  on  the  measure 
of  damages,  the  verdict  being  for  only  $1  as 
against  $1,748.60  claimed  in  the  complaint 
Under  the  evidence  and  the  admissions 
In  the  pleadings,  it  appears  that  appellee 
should  have  recovered  at  least  the  balance 
of  rent  due,  to  wit,  $294,  and  we  can 
only  account  for  the  small  verdict  upon  the 
theory  that  the  jury  concluded  the  appellee's 
conduct  toward  appellant  was  so  harsh  ana 
oppressive  as  to  merit  the  rebuke  implied  in 
Its  verdict.  Prom  any  viewpoint,  appellant 
cannot  complain  of  the  verdict,  and  appellee 
does  not  complain. 

[1]  The  allowance  in  the  cost  bill  of  the 
charges  for  keeping  and  caring  for  the  live 
stock  attached  from  the  time  of  the  attach- 
ment to  the  time  of  the  trial  and  judgment 
la  presented  by  appellant's  assignment  as 
error.  The  attachment  was  levied  by  the  con- 
stable  of  Mesa  precinct  who  took  possession 
of  the  attached  property  and  Immediately 
turned  It  over  to  ai^ellee  as  custodian  at 
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baUee.  In  coDnectlon  wltb  tlie  cost  bill  Is 
found  a  written  statement  by  the  constable 
In  which  he  says,  after  giving  an  Itemized 
statement  of  costs  and  expenses  Incurred: 

"That  he  placed  said  property  under  the  care 
of  A.  E.  Sprigg^  who  held  possession  of  said 
property  for  this  claimant  as  constable,  and 
subject  to  this  claimant's  direction  and  super- 
vision as  constable;  »  •  •  that  be,  the  said 
claimant,  undprtook  to  see  that  the  said  A.  E. 
Spriggs  should  be  repaid  for  his  services,  feed, 
and  care  of  said  property  to  the  amount  and  out 
of  any  and  all  costs  allowed  by  this  court  for 
the  caring  and  feeding  of  said  property;  and 
that  the  foreeoing  charges  are  the  reasonable 
costs  for  feeding  and  caring  for  said  property." 

The  charges  for  the  care  and  keeping  of  at- 
tached property  are  contained  In  appellee's 
verified  cost  bill.  Our  statute  on  attachments 
(diapter  1,  title  6,  Civil  Code  1913)  nowhere 
In  direct  terms  provides  for  the  payment  of 
charges  for  keeping  and  caring  for  the  at- 
tached property,  but  that  the  officer  shall 
be  paid  for  his  expenses  Incurred  in  the  car- 
ing for  the  property  attached  is  clearly  im- 
plied in  section  1413,  wherein  it  is  provided 
for  its  sale,  If — 

"the  keeping  of  the  same  nntil  the  trial  will 
necessarily  be  attended  with  such  expense  or 
deterioratinn  in  value  as  greatly  to  lessen  the 
amount  liable  to  be  realized  therefrom." 

If  the  property  attached  Is  personal,  the 
requirement  is  that  It  remain  in  the  bands 
of  the  officer  unless  bonded  by  the  defend- 
ant or  a  third  party,  or  unless  sold  as  pro- 
vided by  law.  SecHon  1410.  But  If  It  is 
not  disposed  of  in  one  of  these  ways,  It  is 
provided  that: 

"The  judge  or  juatice  of  the  peace,  as  the 
case  may  be,  may  make  sncb  order  for  the  pres- 
ervation or  use  of  the  same  as  shall  appear  to 
be  to  the  interest  of  the  parties."    Section  1417. 

No  order  for  the  use  and  preservation  of 
attached  property  was  made  by  the  court  or 
Judge,  and  while,  perhaps,  such  an  order, 
under  the  law  as  it  existed  prior  to  1913, 
was  not  indispensable  to  entitle  the  plalntitf 
to  recover  expenses  Incurred  in  caring  for 
property,  since  that  time  It  would  seem  that 
the  power  of  the  court  to  tax  such  costs  is 
dependent  upon  the  making  of  the  contem- 
plated order. 

Section  638,  Civil  Code  1913,  defines  what 
the  costs  In  the  superior  court  are  or  may  be. 
This  definition  Includes — 
"the  fees  of  officers,  of  witnesses,  cost  of  taking 
depositions,  compensatinn  of  referees,  cost  of 
certified  copies  of  papers  or  records,  and  such 
other  disbursements  as  may  have  been  made  or 
incurred  pursuant  to  any  order  of  court  or 
agreement  of  the  parties. 

This  definition  particularly  points  out  what 
may  be  taxed  as  costs  in  the  superior  court 
and,  among  other  things,  names  disburse- 
ments Incurred  pursuant  to  any  order  of  the 
court  or  agreement  of  parties.  These  ex- 
penses could  have  been  taken  care  of  In 
either  of  these  ways.  It  is  not  uncommon 
to  do  it  by  agreement,  but,  the  parties  fall- 
ing in  that.  It  would  be  an  easy  matter  to  ob- 
tain an  order  of  the  court.    In  Southwestern 


Commercial  Oo.  v.  Owesney,  10  Ariz.  49,  85 
Pac.  724,  an  action  against  the  attachment 
creditor  to  recover  expenses  of  the  sheriff  In 
caring  for  attached  prcq^erty,  Campbell,  J., 
said: 

"We  think  the  proper  course  under  onr  stat- 
ute, is  to  have  the  court  or  judge  make  an  order 
for  the  preservation  of  the  property,  as  permit- 
ted in  paragraph  364  (Revised  Statutes  of  1901 ; 
section  1410,  Civil  Code),  in  which  event  it 
would  seem  the  expenses  might  properly  be 
taxed  as  costs  in  favor  of  the  attaching  plain- 
tiff, if  successful  in  his  suit.  *  *  •  The 
statute  evidently  contempIatM  that  the  court 
should  exercise  supervision  and  control  over 
such  expenses  in  order  to  prevent  unnecessary 
and  excessive  charges."   f 

While  this  observaticm  by  the  learned  Judge 
may  not  have  been  necessary  In  the  decision 
of  that  case,  it  cannot  be  criticized  as  an  un- 
founded or  unwarranted  construction  of  our 
attachment  law  in  the  respect  alluded  to,  and 
the  Legislature,  in  enacting  section  638,  su- 
pra, must  have  been  influenced.  If  not  by  bis 
language,  by  the  same  consideration.  That 
the  costs  enumerated  in  section  638  were  in- 
tended to  be  the  only  costs  allowed  is  evi- 
denced by  the  fact  that  a  Jury  fee  could 
not  be  assessed  as  costs  until  It  was  amend- 
ed by  chapter  26,  Regular  Session,  Second 
Legislature,  1915,  where  it  is  provided: 

"There  shall  also  be  ihduded  •  *  •  » 
jury  fee.    •    •    • " 

We  conclude  that  the  costs  In  the  snpertor 
court  are  limited  by  section  638  to  those 
named  therein,  and  as  the  expenses  incurred 
In  caring  for  the  live  stock  attached  were  not 
made  or  disbursed  in  pursuance  of  an  order 
of  the  court  or  Judge,  nor  by  agreement  of  the 
parties,  .they  are  not  a  proper  charge  against 
appellant  We  think  the  following  items 
should  be  stricken  from  the  cost  bill:  $891iS7 
for  care  of  stock ;  $60  for  labor  in  milking 
cows;  $20  for  treating  sick  cattle;  $12US0 
for  sheep  dip  and  blackleg  injector. 

Happily,  the  burden  In  this  case  falls 
where  it  should.  Appellee,  in  addition  to 
trying  to  collect  what  he  claimed  was  due 
him  for  a  debt  and  damages,  assumed  to  ac- 
commodate other  alleged  creditors  of  defend- 
ants, and  attached  to  secure  an  aggregate 
sum  of  $1,748.50,  a  considerable  number  of 
live  animals  needing  peculiar  care  and  attri- 
tion. We  have  examined  the  evidence  on  the 
issue  of  damages  for  breach  of  contract,  for 
which  he  asks  $1,000,  and  our  conclusion  is 
that  the  Jury  was  Justified  in  returning,  as 
It  did,  a  verdict  for  nominal  damages  only. 
Whether  the  verdict  was  based  upon  this 
cause  we  do  not  know,  but  be  that  as  it  may, 
property  of  appellant  to  secure  it  was  taken 
and  held  at  great  expense,  and,  as  it  turned 
out.  It  was  unjustly  taken.  If  this  Item  had 
been  left  out  and  the  suit  prosecuted  for  ap- 
pellee's rent,  the  property  attached  would 
necessarily  have  been  much  less  and  propor- 
tionately less  expensive  to  keep  and  care  for. 
While  it  is  the  duty  of  the  officer  to  attach  so 
much  of  defendant's  property  as  may  be  suf* 
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fident  to  satisfy  the  command  of  the  writ,  It 
Is  also  the  duty  of  plaintiff,  where  his  claim 
Is  for  unliquidated  damages,  to  be  reasonable 
In  his  demand,  especially  If  he  would  use  the 
writ  of  attachment  in  aid  of  its  collection. 
Otherwise,  a  writ  Intended  to  promote  Jus- 
tice, may  be  converted  Into  an  instrament  of 
oppression. 

[7]  Appellant  devotes  much  of  his  brief  to 
arguing  that  the  Jury  and  the  appellee  were 
guilty  of  misconduct  and  therefore  that  he 
was  denied  a  fair  trial.  He  has  failed  to 
make  any  assignment  of  such  error.  True, 
he  presented  the  point  in  his  motion  f<H-  a 
new  trial,  the  overmllng  of  which  he  assigns 
as  error,  but  this  is  not  sufiScient  under  our 
rules.  He  should  have  stated  this  ground  of 
error  separately  and  distinctly.  Supreme 
Court  rule  8,  subdivisions  1  and  2  (126  Pac. 
xl).  However,  we  have  examined  the  facts 
upon  which  he  bases  his  argument  of  miscon- 
duct, and  do  not  agree  with  him  that  he  was 
deprived  of  a  fair  trial  or  that  the  Jury  or 
appellee  were  guilty  of  misconduct 

The  Judgment  of  the  lower  court  should  be 
modified  by  striking  therefrom  the  items  of 
cost  above  enumerated,  and  as  modified  af- 
firmed ;  appellant  recovering  his  costs  on  ap- 
peal.   It  Is  accordingly  wdered. 

FRANKLIN,  0.  J.,  and  CUNNINGHAM, 
J«  concur. 


as  Ariz.  4n) 

-    WASSON  (KILBOXTBN,  Intervener)  ▼. 
SMITH  et  aL    (No.  1586.) 

(Supreme  C3ourt  of  Arizona.    March  30,  1918.) 

1.  Saijis  «=»350— Action  fob  Pbicb— Tim  to 
Sue. 
As  part  of  the  price  of  cattle,  the  purchaser 
gave  to  plaintiffs  a  nonnegotiable  note  due  in 
six  years,  bearing  on  its  face  the  indorsement 
"part  payment  on  2,200  cattle  guaranteed." 
The  note  was  secured  by  a  mortgage  on  Che  cat- 
tle. The  bill  of  sale  of  even  date  contained  a 
provision  that  the  parties  of  the  first  part  guar- 
antee at  least  2,200  bead  of  cattle,  and  that 
the  second  party  assumes  the  obligation  to 
tally  out  said  cattle  within  two  years.  The 
mortgage  contained  a  provision  that  if  the  prop- 
erty was  disposed  of,  the  debt  should  become 
due  immediately.  Civ.  Code  1913,  par.  4143, 
provides  that  if  the  mortgagor  sell  or  dispose 
of  the  mortgaged  property  without  consent  of 
the  mortgagee,  the  latter  snail  be  entitled  to  its 
possession  and  to  have  It  sold  for  the  payment 
of  his  debts,  whether  the  same  is  due  or  not. 
The  purchaser,  intervener  in  the  present  suit, 
with  permission  and  consent  of  plaintiffs,  sold 
and  delivered  the  cattle  to  defendant,  who 
agreed  to  complete  the  tally  and  assume  pay- 
ment of  the  note  subject  to  the  guarantee  of  2,- 
200  cattle.  Before  the  tally  was  completed, 
lefendant,  without  the  permission  or  consent 
>f  plaintiffs,  sold  and  delivered  the  cattle  to  a 
third  party,  and  plaintiffs  brought  suit  before 
the  expiration  of  the  two  years  allowed  for  the 
tallv.  Held,  that  by  the  sale  of  the  cattle  de- 
fendant and  intervener  waived  their  right  to 
lave  a  tally  or  thereafter  question  the  guar- 
jntee. 


2.  Tbiai,  4^141  — Waives— (Jukstiok  ot 
Fact, 
While  the  question  of  waiver  is  ordinarily 
one  of  mixed  law  and  fact,  where  the  facts  are 
all  conceded,  or  where  they  compel  but  one  con- 
clusion or  inference,  there  is  no  controversion 
of  fact  requiring  a  jury  trial. 

Appeal  from  Superior  C^nrt,  Graham 
County;    G.  W.  Shute,  Judge. 

Action  by  H.  E.  Smith  and  another  against 
A.  li.  Wasson,  defendant.  In  which  G.  C.  Kil- 
bourn  Intervened.  Judgment  for  plaintiffs, 
and  defendant  and  intervener  appeal.  Af- 
firmed. 

W.  R.  Cihambers,  of  Safford,  S.  H.  Morri- 
son, of  Big  Springs,  Tex.,  F.  O.  Enollenberg, 
of  El  Paso,  Tex.,  and  George  J.  Stoneman 
and  Fred  Blair  Townsend,  both  of  Phoenix, 
for  appellants.  Jay  Good,  of  Globe  and  Lee 
N.  Stratton,  both  of  Safford,  for  appellees. 

ROSS,  J.  The  appellants  prosecute  this 
appeal  from  Judgment  on  the  pleadings. 
They  are,  respectively,  defendant  and  inter- 
vener In  an  action  brought  by  the  appellees 
to  recover  a  debt  evidenced  by  a  nonnegotia- 
ble promissory  note,  and  to  foreclose  a  chattel 
mortgage  given  to  secure, the  note.  The  note 
was  part  of  the  purchase  price  of  certain  cat- 
tle sold  by  appellees  to  Intervener,  Eilboum, 
due  six  years  from  Its  date.  June  23,  1915, 
and  on  its  face  had  the  Indorsement,  "Part 
payment  on  2,200  cattle  guaranteed."  The 
bin  of  sale  from  appellees  to  Intervener,  Kll- 
bourn,  of  even  date,  contained  the  following 
provision: 

"The  parties  of  the  first  part  guarantee  unto 
the  party.  <rf  the  second  part  at  least  2,200  head 
of  cattle  under  the  several  brands  herein  named, 
the  agreed  value  being  S40.00  per  head;  the 
second^  party  assuming  the  obligation  to  tally 
out  said  cattle  within  two  years  from  the  date 
hereof,  and  the  second  party  agreeing  to  em- 
ploy a  man  to  help  tally  out  said  cattle  who  is 
acceptable  to  the  said  first  parties." 

January  28,  1916,  appellant  Kllboum,  with 
the  permission  and  consent  of  appellees,  sold 
and  delivered  the  cattle  to  appellant  Was- 
son, who  agreed  to  continue  and  complete 
the  tally  and  assume  the  payment  of  the 
note  sued  on,  subject,  as  he  claims,  to  the 
guaranty  of  2,200  head  of  cattle.  Thereaft- 
er, and  before  the  tally  was  completed,  ap- 
pellant Wasson,  without  the  permission  or 
consent  of  appellees,  sold  and  delivered  all 
of  said  cattle  to  a  third  party.  The  suit  was 
brought  before  the  expiration  of  the  two 
years  allowed  to  tally  the  cattle,  and  was 
originally  instituted  against  appellant  Was- 
son only,  upon  the  theory  that  he  had  taken 
the  place  of  Eilbourn  In  the  performance,  of 
the  terms  and  conditions  of  the  contract 
growing  out  of  the  transaction  between  the 
appellees  and  Kllboum,  and,  having  breach- 
ed the  contract  and  waived  the  tally,  was 
presently  liable  on  the  note  and  mortgage. 
On  petition  to  the  court,  Kllboum  was  per- 
mitted to  Intervene,  whereupon  he  filed  an 
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answer  to  the  complaint.  Appellees  there- 
after filed  an  amended  complaint,  setting 
forth  at  great  length,  as  la  usual  In  equity 
cases,  every  conceivable  phase  of  their  case 
against  the  appellants.  The  separate  Amend- 
ed answers  of  the  appellants  presented  the 
same  theory  of  defense,  and  consisted  of  de- 
nials, admissions,  and  pleas  in  bar.  They 
also  filed  cross-complaints  alleging  damages, 
for  which  they  asked  Judgment  against  ap- 
pellees. 

It  would  serve  no  useful  purpose  to  Incum- 
ber this  opinion  with  the  pleadings,  and  we, 
therefore,  will  state  in  our  way  as  we  pro- 
ceed the  admitted  facts,  and  determine  there- 
from, as  did  the  trial  court,  whether  these 
facts  require  or  demand  a  judgment  for  ap- 
pellees. 

In  addition  to  the  facts  heretofore  stated, 
we  will  say  that  the  tally  was  not  completed, 
and,  therefore,  by  actual  count,  it  was  not 
determined  whether  the  guaranty  of  2,200 
head  of  cattle  was  made  good  or  not.  It  was 
the  contention  of  appellees,  and  this  conten- 
tion was  adopted  by  the  court,  that  appellant 
Wasson,  in  disposing  of  the  cattle  without 
appellees'  consent,  violated  not  only  the 
terms  of  the  mortgage,  but  also  the  laws  of 
the  state,  and  thereby  matured  the  debt. 
One  of  die  conditions  of  the  mortgage  is 
that,  if  the  mortgagor  shall  himself  dispose 
of  the  property,  or  dispose  of  it  through  any 
other  person,  the  debt  shall  Immediately  be- 
come due.  Paragraph  4131,  Civil  Code,  pro- 
vides if  the  mortgagor  sell  or  dispose  of  the 
mortgaged  property  without  the  consent  of 
the  mortgagee,  the  latter  shall  be  entitled  to 
its  possession  and  to  have  it  sold  for  the  pay- 
ment of  his  debt,  whether  the  same  has  be- 
come due  or  not  This  contention  is  not  con- 
troverted by  appellants,  but  they  say  it  can- 
.  not  be  known  what,  if  anjrthlng,  is  due  appel- 
lees until  a  complete  tally  of  the  cattle  Is 
had,  and  that  by  the  terms  of  the  bill  of  sale 
from  appellees  to  Kilbourn,  the  latter  had 
two  years  from  June  23,  1915,  in  which  to 
make  the  tally.  Kllbourn,  however,  seven 
months  after  he  had  acquired  title,  parted 
with  the  same,  so  that  he  no  longer  was  In 
position  to  personally  see  to  it  that  a  tally 
was  made.  Wasson,  the  new  owner,  by  con- 
sent of  the  mortgagees,  had  assumed  the  ob- 
ligation and  duty  of  tallying  the  cattle  with- 
in the  time  limit  fixed  by  the  contract.  In 
this  regard,  by  mutual  consent,  he  took  the 
place  of  Kllbourn,  whose  dominion  over  the 
cattle  had  ceased  with  the  passing  of  his  title. 
Appellant  Wasson,  before  the  expiration  of 
the  two  years,  without  the  consent  or  knowl- 
edge of  appellees,  disposed  of  the  cattle, 
thereby  losing  possession  and  control  of  them 
and  placing  it  out  of  his  power  to  ever  tally 
them.  It  is  evident  that  the  right  to  have 
the  cattle  tallied  or  counted  was  placed  in 
the  contract  for  the  sole  benefit  of  Kllbourn. 
It  could  in  no  manner  benefit  appellees,  for 
U  the  count  showed  more  than  2,200  head 


of  cattle,  under  the  brands  sold,  they  cotald 
claim  no  credit  for  the  excess.  If  less  tban 
2,200  were  found,  they  would  be  required  to 
make  good  the  deficiency  at  the  rate  of  940 
per  head.  This  right  to  tally  the  cattle  was 
wholly  for  the  protection  of  Kllbourn,  and, 
under  the  agreement  as  alleged.  Inured  to  bis 
transferee,  Wasson. 

The  answers  of  appellants  are  framed  upon 
the  theory  that  Wasson  was  to  assume  all 
the  duties  and  obligations  devolving  upon 
Kllbourn  under  the  latter's  contract  of  pur- 
<diase,  and  to  have  all  the  benefits  and  guar* 
an  ties  accruing  .to  Kllbourn  under  said  con- 
tract ;  that  Is,  Wasson  was  to  do  the  tallying 
and  to  have  credit  for  any  shortage  at  $40 
per  head,  and  that  he  assumed  the  payment 
of  the  note  in  suit  with  that  understanding, 
which  was  well  known  and  agreed  to  by  ap- 
pellees. In  short,  appellants  pleaded  a  com- 
plete novation  of  KUboum's  contract  except 
in  the  respect  of  Kilbourn's  liability  on  the 
note  and  mortgage.  If,  then,  KUboum  would 
avoid  this  liability,  or  reduce  It,  it  was  up 
to  him  personally  to  make  the  tally  or  see 
that  his  transferee  made  the  tally  witli  a. 
showing  of  a  shortage  in  the  guaranty. 

[1]  The  learned  trial  Judge  took  the  posi- 
tion that  appellants,  by  disposing  of  the  cat- 
tle to  a  third  party  without  the  consent  of 
the  appellees,  waived  all  right  to  have  a  tal- 
ly of  the  cattle,  and  we  think  properly  so. 
That  feature  of  the  contract,  as  we  bare 
seen,  was  for  their  benefit.  The  right  or 
duty  to  tally  was  exclusively  theirs.  They 
could  waive  It  if  they  chose  to  do  so  or, 
while  the  cattle  were  in  their  possession 
and  control,  they  had  the  unrestricted  power 
to  proceed  with  the  tallying.  The  appellees 
reserved  no  right  In  themselves  to  tally,  the 
only  stipulation  in  their  behalf  being  that 
the  appellants  would  employ  "a  man  to  help 
tally  out  said  cattle  .who  ia  acceptable  to 
said  first  parties."  Appellant  Wasson,  sur- 
rendered his  power  and  dominion  orer  tbe 
cattle  when  he  sold  them,  and  was  no  longer 
In  a  position  to  tally  them  himself  or  to  de- 
mand of  the  new  owners  the  right  to  taUy^ 
Kilbourn's  position  was  no  better. 

Kllbourn  excuses  his  intervention  upon  the 
ground  that  he,  on  January  28,  1916,  In  hla 
sale  of  the  same  brands,  guaranteed  to  Was- 
son 2,600  head  of  cattle,  his  Interest  In  this 
suit  being  that  If  less  than  2,200  were  foond. 
he  should  at  least  be  made  whole  to  that 
number.  We  are  not  particularly  impressed 
with  this  suggestion  for  this  reason:  In  the 
seven  months  he  was  In  possesislon  of  and 
handling  the  cattle  upon  the  range,  an  oppor- 
tunity, by  actual  count  and  estimation,  to 
verify  the  guaranty  of  2,200  head  was  af- 
forded him,  and  It  is  not  likely  he  would 
have  guaranteed  2,600  head  to  Wasson  wltli- 
out  being  fully  satisfied  there  were  at  least 
as  many  cattle  as  appellees  had  guaranteed 
to  him,  especially  since  the  period  from  Jane 
23,  1915,  to  January  28,  1916^  during  wbi<dt 
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time  he  waa  !n  possession  of  the  cattle  was 
not,  as  we  believe,  the  season  for  very  pro- 
lific Increase.  Besides,  ELllbourn's  guaranty 
to  Wasson  of  2,600  head  of  cattle  could  not 
be  based  upon  appellees'  guaranty  to  him  of 
2,200  head,  for  we  must  assume  that  be  was 
a  man  of  ordinary  Intelligence,  business  abil- 
ity and  experience,  and,  being  such,  based 
his  guaranty  upon  bis  own  first-hand  infor- 
mation. But,  be  that  as  it  may — and  we  only 
suggest  it  for  the  light  it  throws  on  the  ques- 
tion of  waiver-^we  think  when  appellants 
who  alone  were  authorized  to  taUy  the  cat- 
tle, disposed  of  them  and  thereby  put  It  be- 
yond their  power  to  have  the  tally  made, 
they  waived  the  right  to  have  a  tally  or 
thereafter  to  question  the  guaranty.  The  tal- 
ly, nnder  the  agreement,  was  to  be  made  at 
the  expense  of  the  appellants,  and,  if  they 
liad  become  satisfied  with  the  guaranty, 
would  have  been  but  a  useless  expenditure 
of  money,  and  It  ts  not  improbable  the  ap- 
pellants so  concluded. 

[2]  We  recognize  that  the  question  of 
waiver  Is  ordinarily  one  of  mixed  law  and 
fiict,  but  where  the  facts  are  all  conceded,  or 
where  they  compel  but  one  conclusion  or  in- 
ference, we  do  no^  understand  there  is  a  con- 
troversian  of  fact  requiring  a  jury  trial. 
Here  the  facts  are  agreed,  and  it  is  the  duty 
of  the  court  to  determine  the  law  therefrom. 
■40  Cyc.  270. 

As  the  cross-complaints  are  based  upon  the 
alleged  shortage  in  the  guaranty,  and  it  ap- 
pearing that  no  tally  was  ever  taken,  and 
cannot  be  bad  because  of  the  conduct  of  the 
appellants,  it  follows  that  the  crostHiom- 
plalnts  are  without  merit. 

The  Judgment  Is  affirmed. 

FRANKLIN,  a  J.,  and  CUNNINGHAM,  J., 
concur. 

(19  Ariz.  443) 
JACKSON  V.  LEBANON  RESERVOIR  ft 
DITCH  CO.  et  al.    (No.  1581.) 
(Supreme  Court  of  Arizona.     March  80,  1918.) 

1.  Appeabancb  «=326  —  Afteb  Judgment  — 
jubisdiotion  of  pxbson. 

Although  ooe  was  made  plaintiff  without 
her  knowledge  in  an  action  to  fix  rights  to  wa- 
ter, the  court  obtained  jurisdiction  of  her,  where 
■he  appeared  and  answered  a  dtatioh  on  motion 
to  modify  the  decree. 

2.  Affeal  and  Esbor  «=>440— ErrxcT  or  Ap- 

PEA)>-JUBI8DICT10N    OF  TBIAL  CoURT. 

Where  the  court  expressly  retained  jurisdic- 
tion of  a  matter  involving  water  rights,  an  ap- 
peal from  the  decree  did  not  prevent  the  hearing 
of  a  motion  to  modify  such  decree. 
S.  Afpkal  AND  Ebbob  ^=»395 — Necessitt  von 
Bond. 

Under  Civ.  CSode  1913,  par.  1233,  providing 
that  appeals  from  orders  other  than  final  judg- 
ments may  be  taken  within  60  days,  and  para- 
graph 1236,  providing  that  appellant  shall,  with- 
in the  time  for  appealing,  file  an  appeal  bond, 
an  appeal  from  an  order  modifying  a  decree 
will  be  dismissed,  where  a  bond  was  not  filed 
within  60  days. 


Appeal  from  Superior  Court,  Qraham 
County ;  A.  G.  McAIister,  Judge. 

Action  by  the  Lebanon  Reservoir  &  Ditch 
C!ompany,  a  corporation,  and  others,  against 
George  N.  Campbell  and  others,  to  settle  pri- 
ority rights  to  water.  There  was  a  decree 
settling  the  rights  of  the  parties.  From  an 
order  modifying  the  decree,  plaintiff  Edith 
Sanberg  (now  Edith  Sanberg  Jackson)  ap- 
peals.   Affirmed. 

This  action  was  commenced  during  the 
spring  of  the  year  1916  by  the  appellees  and 
the  appellant,  as  plaintiffs,  owners  of  ir- 
rigable agricultural  lands  in  Graham  county, 
against  George  N.  Campbell  and  other  named 
defendants,  therein  seeking  to  adjudicate 
and  finally  settle  the  priority  rights  of  all  of 
the  parties  to  the  action  to  the  waters  of  a 
stream  known  as  Merejlldo  Wash.  The  com- 
plaint sets  forth  the  priority  claims  of  the 
parties,  the  extent  of  the  appropriations 
made,  the  acreage  of  each  party  irrigated 
from  said  stream,  the  connection  the  corpo- 
ration sustains  to  the  landholders,  and  ita 
service  to  them,  and  alleges  that  the  defend- 
ants named  have  wrongfully  Interfered  with 
the  rights  of  the  plaintiffs  In  the  water  in 
question  in  the  main  action.  The  relief  de- 
manded is  a  restraining  order  prohibiting  the 
defendants  from  diverting  any  of  the  waters 
of  the  said  wash  from  the  plaintiffs'  ditches, 
and  from  interfering  with  the  flow  of  water 
through  plaintiffs'  system  of  Irrigation ;  that 
the  court  adjudicate  the  respective  righta 
and  priorities  of  the  plaintiffs  and  defead- 
ants  as  against  one  another  to  the  use  of  the 
waters  of  Merejlldo  Wash;  for  a  perpetual 
Injunction ;  and  for  general  relief. 

The  cause  was  tried  on  the  12th  day  of 
July,  1915,  and  the  trial  resulted  in  a  decree 
determining  the  respective  rights  of  the  par- 
ties, granting  tbe  injunctive  relief  prayed 
for.  The  decree  was  entered  on  the  11th  day 
of  April,  1916.  The  following  language  was 
used  in  the  decree: 

"  •  *  *  And  that  each  of  the  parties  hereto 
have  pursued  and  is  pursuing  the  reduction 
thereof  [lands]  to  cultivation  by  irrigation  with 
all  reasonable  diligence,  and  that  as  against  one 
another  each  of  the  said  parties  has  the  right  to 
divert  and  nse,  on  his  said  tracts  of  land,  water 
from  and  of  toe  natural  fiow  of  the  said  Mere- 
jlldo Wash,  in  the  order  of  priority  and  dating 
from  the  date  as  set  forth  in  the  said  scbednle, 
for  the  irrigation  and  cnltivation  of  the  amount 
of  said  lands  shown  in  said  schedule,  or  so 
much  thereof  as  may  at  any  time  be  under 
cultivation  and  irrigation,  diverting  to  and  ap- 
plying therein,  however,  only  such  limited 
amount  of  water  as  may  actually  be  necessary, 
economically  and  carefuUy  used,  for  the  purpose 
of  cultivation  thereof  such  crops  as  may  be 
cultivated  thereon  from  time  to  time." 

Then  follows  the  schedule,  shovring  that 
Edith  Sanberg  is  the  second  in  the  list,  cul- 
tivating and  irrigating  32  acres  from  the 
year  1894.  The  decree  expressly  retains  ju- 
risdiction over  the  cause — 
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"for  the  purpose  of  executing  this  decree,  or  for 
the  purpose  of  modifying  the  same  from  time  to 
time,  if  upon  application  facts  are  shown  justi- 
fying such  modification.    •    •    • " 

The  defendants  In  the  action  gare  notice 
of  appeal  on  September  14,  1910.  An  appeal 
bond  was  approved  and  filed  October  10, 
1916.  The  appeal  was  never  prosecuted  In 
this  court.  On  September  20,  1916,  the  plain- 
tiffs In  the  main  action  moved  for  an  amend- 
ipent  of  the  decree  in  the  particular  of  defin- 
ing and  prescribing  the  manner  of  distribut- 
ing the  water  to  the  several  landowners  en- 
titled thereto,  to  the  end  of  carrying  out  the 
decree  according  to  the  spirit  of  Its  terms 
and  to  promote  justice.  The  motion  filed 
complains  of  the  acts  of  Edith  Sanberg.ln 
taking  water  greater  in  amount  than  allowed 
her  by  said  decree,  and  alleges: 

"  *  •  •  That  since  the  time  the  said  decree 
was  entered  the  said  plaintiff  [Sanberg]  has  per- 
sistently and  continually  claimed  more  water 
than  the  amount  to  which  she  was  entitled, 
*  *  *  has  gone  upon  the  plaintiff's  ditches 
and  cut  the  same,  has  taken  water  at  times 
■nfficient  to  water  60  acres,  and  persistently  and 
continually  is  acting  in  such  manner  as  to  an- 
noy the  remaining  plaintiffs  and  interfere  with 
the  distribution  of  water  upon  their  land." 

The  relief  demanded  Is  a  modification  of 
the  decree,  "so  that  It  shall  be  made  definite 
tmd  certain  [as]  to  the  number  of  days  dur- 
ing each  month  or  week  that  the  said  £}dlth 
Sanberg  (now  Edith  Sanberg  Jackson)  has 
the  right  to  said  water,"  and  for  an  injunc- 
tion restraining  said  party  from  Interfering 
with  the  use  of  the  water  by  the  other  par- 
ties, and  praying  for  a  citation  requiring  said 
party  to  show  cause  why  said  decree  should 
not  be  so  modified. 

On  October  16,  1916,  Edith  Sanberg  Jack- 
lion  appeared  and  demurred  to  the  facts  set 
forth  in  the  petition  for  citation,  alleging 
that  the  application  sets  forth  facts  incon- 
sistent with  the  pleadings  in  the  main  case; 
that  the  respondent  is  named  a  party  plain- 
tUt  In  the  main  cause,  and  in  this  proceed- 
ing she  is  made  a  party  defendant ;  that  the 
law  provides  no  sudi  form  of  procedure  as 
here  Instituted;  that  the  relief  sought  here- 
in la  a  departure  from  the  relief  sought  in 
the  original  action ;  that  the  original  case  is 
pending  on  appeal  in  the  Supreme  Court,  by 
reason  of  which  fact  the  lower  court  is  with- 
out jurisdiction  to  grant  the  relief  prayed. 
Answering  the  petition,  the  respondent  de- 
nies that  she  was  a  party  to  the  original  ac- 
tion of  her  knowledge  or  by  her  consent,  but 
alleges  that  her  name  was  joined  as  a  party 
in  said  action  without  her  knowledge  or  con- 
sent, and  that  she  received  the  first  actual 
notice  that  she  was  a  party  to  said  suit 
when  the  citation  for  modification  of  the  de- 
cree was  served  upon  her. 

The  court  overruled  the  resjtondent's  ob- 
jections to  the  proceeding  and  motion  and 
proceeded  to  hear  evidence  offered  by  the 
parties.    The  evidence  considered,  the  court 


ordered  that  the  motion  be  granted,  and  that 
the  decree  be  modified — 

"in  this  respect,  namely:  The  amount  of  water 
decreed  in  the  original  decree  to  the  respondent 
and  to  stockholders  of  the  Lebanon  Reservoir  & 
Ditch  Company  shall  be  distributed  until  Um 
further  order  of  this  court  in  this  manner,  to 
wit:  Respondent  Edith  Sanberg  Jackson  shall 
have  the  use  of  the  water  of  said  canyon  daring 
the  first  four  days  of  each  and  every  month, 
and  also  on  the  13th  day  of  each  month  and 
the  22d  day  of  each  month,  each  term  to  begin 
at  midnight  and  end  at  midnight.  The  remain- 
ing plaintiffs  and  stockholders  of  the  Lebanon 
Reservoir  &  Ditch  Company  shall  be  entitled  to 
the  use  of  said  water  during  the  remaining  days 
of  each  and  every  month." 

This  order  was  made  November  21,  1916. 
and  entered  December  6,  1916.  This  appeal 
is  from  the  order  made  on  November  21, 
1916,  as  specified  In  the  notice  of  appeal  on 
the  11th  day  of  January,  1917.  On  Mardi 
S,  1917,  the  respondent  filed  her  appeal  bond. 

E.  L.  Spriggs,  of  Safford,  tor  appellant.  W. 
R.  Chambers,  of  Safford,  for  appellees. 


CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  [1]  The  contention  of  the  appel- 
lant that  she  was  without  knowledge  of  b^ 
status  rA  a  party  plaintiff  In  the  main  case  is 
without  merit.  The  citation  Issued  broaght 
her  before  the  court,  and  gave  the  oourt 
jurisdiction  over  her  with  equal  effect  to 
that  of  service  of  summons.  By  appearing 
and  answering  the  citation,  she  submitted  her 
person  and  her  rights  Involved  in  that  ac- 
tion to  the  jurisdiction  of  the  court  By  her 
answer  she  does  not  attempt  to  dispute  the 
facts  charged  against  her  in  the  petition  and 
citation.  The  whole  controversy  raised  by 
her  in  answer  to  the  citation  consists  of  the 
assertion  that  she  was  never  legally  brought 
before  the  court  prior  to  the  time  of  making 
return  to  the  citation.  The  trial  court  de- 
cided otherwise,  and  properly.  Becoming  sat- 
isfied from  the  evidence  that  the  facts  stated 
In  the  application  ate  true,  and  not  being 
denied  by  respondent,  the  court  made  tbe  or- 
der complained  of,  modifying  the  decree.  Tbe 
appellant  has  not  pointed  out  wherein  her 
rights  have  been  prejudiced  by  tbe  order. 
The  order  overruling  the  demurrer,  the  order 
denying  a  new  trial,  and  the  order  modifying 
the  original  decree  are  assigned  as  error. 

[2]  The  appellant  relies  upon  the  taking 
of  an  appeal  by  the  defendants  in  the  original 
case  as  an  act  depriving  the  trial  court  of 
jurisdiction  to  make  the  order  modifying  the 
decree.  The  contention  seems  to  be  that,  aft- 
er said  defendants  gave  notice  of  appeal  from 
the  principal  decree,  the  trial  court  lost  all 
power  over  the  decree  to  modify  Its  terms. 
The  decree  was  made  April  11,  1916,  and  the 
appeal  was  perfected  by  giving  notice  of  ap- 
peal on  the  14th  day  of  September,  1916,  and 
by  filing  an  appeal  bond  on  October  10,  1916. 
The  application  for  a  citation  to  this  respond- 
ent was  filed  September  20,  1916,  before  the 
said  appeal  was  perfected.    The  said  appeal 
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as  perfected  did  not  have  the  effect  of  su- 
perseding the  decree;  hence  the  trial  court 
did  not  lose  jurisdiction  over  the  same,  ei- 
ther by  operation  of  law,  by  act  of  the  par- 
ties appealing,  nor  In  fact,  as  the  court  ex- 
pressly retained  Jurisdiction  of  the  matter 
upon  the  face  of  the  decree,  for  the  purpose 
of  enforcing  the  equities  of  the  parties. 

[3]  The  appeal  in  this  case  Is  from  a  final 
order  affecting  a  substantial  right  of  the  ap- 
pellant, made  upon  a  summary  application  in 
an  action  after  judgment,  and  in  order  to  be- 
come effective  the  appeal  must  have  been  per- 
fected within  60  days  after  the  said  order 
was  made.  Paragraph  1233,  Civil  Code  of 
Arizona,  1913.  The  order  was  made  Novem- 
ber 21,  1916.  Notice  of  appeal  was  given  on 
the  11th  day  of  January,  1917,  and  the  bond 
on  appeal  was  not  filed  until  the  8d  day  of 
March,  1917,  a  period  of  100  days  after  the 
order  was  made.  In  order  to  effect  an  appeal 
"the  party  appealing  shall  also,  within  the 
time  In  which  the  appeal  may  be  taketi,  file 
an  appeal  bond,  or  undertaking.  •  •  •  •• 
Ftaiagraph  1236,  Civil  Code  of  Arizona  1913. 
The  filing  of  an  appeal  bond  in  cases  where 
a  bond  of  appeal  is  required  Is  jurisdictional. 
Thomas  v.  Speese,  14  Ariz.  556, 132  Pac.  1137. 

The  appellees  contend  that,  because  the  ap- 
pellant has  failed  to  perfect  her  appeal  by 
filing  an  appeal  bond  within  60  days,  as 
shown  by  the  record,  the  appeal  must  be  dis- 
missed.   That  contention  must  be  sustained. 

FRANKLIN,  O.  J.,  and  ROSS,  J.,  concur. 


(58  Utab.  18) 

DBNKBRS  V.   SOUTHERN  PAC.  CO.  et  al. 

(No.  3031.) 

(Supreme  Court  of  Utah.     Feb.  16,   1918. 

Rehearing  Denied  April  10,  1918.) 

1.  Railboads  «=>S48<1)— Cbossikg  Accident 
— bvidkncb. 

In  action  against  railroad  company  for  in- 
juries received  when  plaintiff's  automobile  was 
Btrnck  by  a  train  at  crossing,  evidence  held  to 
support  jury  finding  of  defendant's  negligence  in 
fauing  to  keip  the  crossing  in  a  reasonably 
safe  condition. 

2.  Railboads  «=s>84S(6)— Otossino  Aooidknt 
— evidbnok. 

Evidence  held  to  support  jury  finding  of  neg- 
ligence, in  that  defendant's  train  was  running  at 
a  dangerous  speed. 
8.  Raixboads  ^=>350{5)— Cbossinq  Accident 

— OtTESnONS.TOB   JVBT. 

Whether   the   electric  bell  at   tbo  crossing 
rang  as  the  train  approached  the  crossing  held 
for  the  jury. 
4.  Ratlboads  9=>350(13')— Cbossino  Accident 

—Questions  fob  Jtjbt. 
Contributory  negligence  held  a  question  for 
the  jury. 
6.  Railboads  «=9351(5]I— Crossing  Accident 

— Insthuctions  —  "Good  and  Sufficient 

Cbossino." 
On  the  issue  whether  the  railroad  main- 
tained a  "good  and  sufficient"  crossing,  as  ex- 
pressly required  by  Comp.  Laws  1907,  {  445, 
the  court  might  properly  charge  in  general  terms 
that  a  good  and  sufficient  crossing  is  a  crossing 


tfiat  is  sufficient  and   ordinarily   safe   for  the 
traveling   public   to   pass   to    and   fro  over  it, ' 
keeping    in    mind    its   location,    whether   in    a 
sparse] J   settled   or   populous  locality,  and   the 
character  and  volume  of  traffic  that  ordinarily  . 
may  be  expected  to  pass  over  it. 

6.  Railboads  «=3350(3)— Cbossino  Accident 
— Questions  fob  Jdbt. 

There  being  no  statute  specifically  defining 
what  a  "good  and  sufficient"  crossing  consists 
of,  the  question  whether  a  railroad  has  con- 
structed such  a  crossing,  as  expressly  required  ' 
by  Comp.  Laws  1907,  §  445,  is  ordinarily  one  for 
the  jury,  unless  it  clearly  appears  that  but  one 
conclusion  can  be  drawn  from  the  evidence  as  to 
the  condition  of  the  crossing,  when  it  is  a  ques- 
tion of  law  for  the  court 

7.  .\ffeal  and  Ebbob  «=3l066  —  Habulbss 
Ekbob— Instbuctions. 

in  action  for  injury  from  crossing  accident, 
in  instructing  on  railroad's  dnty  to  maintain,  as 
exijressly  required  by  Comp.  Laws  1907,  {  445, 
a  ''good  and  sufficient"  crossing,  failure  to  de- 
fine what  a  "good  and  sufficient"  crossing  con- 
sists of  was  harmless,  where  the  evidence  show- 
ed, as  a  matter  of  law,  that  the  crossing  was 
not  good  and  sufficient. 
Frick,  C.  J.,  dissenting  in  part 

Appeal  from  District  Court,  Weber  County; 
N.  J.  Harris,  Judge. 

Action  by  Herman  B.  Denkers  against  the 
Southern  Fadflc  Company  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

Plaintiff  brought  this  action  to  recover 
damages  for  personal  Injuries  which  he  al- 
leges he  sustained  because  of  the  negligence 
of  the  defendants.  The  cause  was  tried  to 
a  jury,  who  returned  a  verdict  In  favor  of 
plaintiff.  To  reverse  the  judgment  entered 
on  the  verdict  defendants  have  prosecuted 
this  appeaL 

It  is  alleged  in  the  complaint,  and  admitted 
in  the  answer,  that  the  defendant  Southern 
Pacific  Railroad  Company,  a  corporation, 
hereafter  called  Company,  "owns,  operates, 
and  controls  a  steam  railroad  between  Oak- 
land, Cal.,  and  Ogden,  Utah,  over  which  It 
transports  freight  and  passengers  for  hire; 
that  said  railroad  extends  from  Ogden  Union 
Depot  in  Ogden,  Utah,  in  a  northwesterly  di- 
rection across  Seventeenth  street,  a  public 
highway  within  the  city  limits  of  Ogden, 
Utah,  thence  westerly  to  the  Oreat  Salt  Lake." 

The  acts  and  omissions  of  the  defendants 
which  the  plaintiff  alleged  In  his  complaint 
as  negligence  were:  (1)  That  on  February 
17,  1915,  and  for  a  long  time  prior  thereto, 
the  Company  and  defendant  Rowland,  divi- 
sion superintendent  in  charge  of  the  Com- 
pany's roadbed,  "failed  and  neglected  to 
make  and  maintain  a  good  and  sufficient 
crossing  of  the  said  railroad  tracks,  and  ha;d 
caused  said  track  to  be  constructed  and  main- 
tained across  the  said  Seventeenth  street 
without  adequate  or  sufficient  approaches  to 
the  said  railroad  tracks,  and  without  raising 
the  said  public  road  to  the  elevation  of  Its 
said  rails  on  either  side,  and  without  causing' 
the  space  between  the  rails  to  be  filled  up 
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and  raised  to  a  proper  and  safe  elevation, 
'With  plank,  cement,  gravel  or  other  suitable 
material  and  «  •  *  maintained  said 
tracks  with  narrow,  low,  steep,  and  Insuffi- 
cient approaches  and  with  no  filling  whatso- 
ever between  the  said  raUs,"  etc.;  (2)  that  on 
the  17th  day  of  February,  1915,  plaintiff, 
while  traveling  in  an  easterly  direction  along 
said  Seventeenth  street  In  an  automobile, 
and  when  in  the  act  of  passing  over  and 
across  said  railroad  track  on  said  crossing, 
the  Company  and  defendant  Thomas  Lindsay, 
a  locomotive  engineer,  "caused  a  locomotive 
engine  and  passenger  train  to  be  propelled 
at  an  excessive,  unreasonable,  and  dangerous 
rate  of  speed,  and  without  adequate,  or  any 
warning  to  plaintiff,  around  a  curve  to, 
against,  and  upon  said  automobile,  •  *  • 
and  by  force  of  the  impact  plaintlft  was 
hurled  from  said  machine  approximately  50 
feet,  through  a  lumber  fence,  into  a  ditch"; 
that  his  skull  was  thereby  crushed;  that  it 
became  and  was  necessary  to  have  skilled 
surgeons  and  physicians  remove  a  portion 
of  his  skull,  eta 

Defendants,  in  their  answer,  "admit  that 
on  February  17, 1915,  plaintiff  drove  his  auto- 
mobile to  the  edge  of  said  railroad  crossing 
and  tracks,  but  no  further,  that  plaintiff, 
without  going  onto  said  tracks,  there  collid- 
ed with  the  locomotive  engine  of  the  defend- 
ant •  •  •  Company,  and  that  through 
the  force  and  impact  of  such  collision,  plain- 
tiff was  hurled  several  feet  into  a  ditch  and 
was  injured,  and  that  plaintiff  thereafter  had 
a  surgical  operation  by  reason  of  said  in- 
juries; and  these  defendant  admit  that  plain- 
tiff's Injuries  were  severe."  Defendants, 
however,  allege  that: 

"The  Injaries,  which  are  a  consequence  of  said 
accident  were  caused,  and  the  cause  thereof  di- 
rectly contributed  to,  by  the  careless,  negligent, 
and  heedless  acts  of  the  said  plaintiff  at  the 
time  of  and  leading  up  to  the  happening  of  the 
said  accident,  and  were  not  caused,  nor  the 
cause  thereof  contributed  to,  by  any  negligent 
act,  fault  or  omission  on  the  part  of  the  de- 
fendant •  •  •  Company,  its  officers,  agents 
or  employes,  or  the  other  defendants,  or  ei- 
ther of  them." 

Geo.  H.  Smith,  3.  V.  liyle,  and  B.  S.  Crow, 
all  of  Salt  Lake  City,  and  C.  R.  Hollings- 
wortb,  of  Ogden,  for  appellants.  Skeen  .& 
Skeen,  of  Salt  Lake  City,  for  respondent 

McCARTY,  J.  (after  stating  the  facts 
as  above).  [1]  There  is  abundant  evidence  to 
support  a  finding  by  the  Jury  that  the  Com- 
pany was  negligent,  and  grossly  so,  in  fall- 
ing to  keep  the  crossing,  where  the  accident 
in  question  occurred,  In  a  reasonably  and  or- 
dinarily safe  condition.  In  fact  there  la  no 
substantial  conflict  in  the  evidence  respect- 
ing the  alleged  dangerous  condition  of  the 
crossing  at  the  time  of  and  long  prior  to  the 
accident  Paul  Kanuneyer,  a  witness  for 
plaintiff,  testified,  and  bis  evidence  Is  not  dis- 
puted in  any  particular,  In  part  as  follows: 


"I  observed  the  condition  of  the  crossing  on 
the  morning  of  the  18th  (the  day  after  the  ac- 
cident occurred),  and  found  it  to  be  as  follows: 
The  ties  were  bare,  'and  there  was  no  gravel  or 
cinders  on  the  inside  of  the  rails.  There  were 
mudholes  right  in  between  the  ties  in  the  cross- 
ing, and  the  dirt  was  about  2  Inches  below  the 
ties  on  the  outside  of  the  rails,  on  the  outside 
of  the  crossing.  I  took  a  flat  stick,  laid  it 
across  the  two  rails  of  the  west  track,  and 
measured  with  a  yardstick  the  distance  from 
the  bottom  of  the  mud  between  the  rails  to  the 
stick.  I  found  it  to  be  9^  inches  dose  to  the 
west  rail,  13%  inches  in  the  center  of  the 
track,  and  11^  inches  near  the  cast  rail.  I 
measured  in  front  of  the  west  rail  and  found 
the  mud  to  be  a  trifle  more  than  7  inches  deep. 
*  •  •  I  saw  a  couple  of  guard  rails  laying  on 
the  west  side  of  the  rails,  on  the  west  side  of 
the  road.  There  were  no  guard  rails,  or  planks, 
or  anything  of  that  l<ind  at  the  crossing  of  the 
track,  between  the  rails." 

In  fact  the  negligence  of  the  Company  in 
failing  to  keep  the  crossing  in  ordinarily 
good  repair  is,  in  effect,  admitted.  Counsel 
for  appellants,  in  their  printed  brief,  say: 

"Plaintiff  was  negligent  also  by  reason  of  the 
general  principle  that  one  who  goes  upon  & 
rough  and  dangerous  crossing,  knowing  it  to  be 
rough  or  dangerous  is,  by  the  act  itself,  guQ^ 
of  contributory  negligence." 

[2]  There  is  ample  evidence  to  support  a 
finding  by  the  Jury  that  the  train  on  that  oc- 
casion, as  It  approached  the  crossing  and 
when  it  collided  with  the  plaintiff  and  his 
automobile,  was  going  at  the  rate  of  from  35 
to  40  miles  per  liour.  The  Jury  might  well 
find  that  this,  under  the  circumstances,  was 
a  dangerous  rate  of  speed  and  constituted 
negligence  on  the  part  of  the  Company  and 
Lindsay,  the  engineer.  We  deem  it  unneces- 
sary to  further  consider  the  question  of  the 
alleged  negligence  of  defendants,  except  tb 
repeat  that  there  la  substantial  evidence  to 
support  the  finding  of  the  Jury  In  that  re- 
gard. 

The  important  question  presented  by  this 
appeal  is,  Was  respondent,  as  a  matter  of 
law,  guilty  of  contributory  negligence?  The 
particular  facts  and  circumstances  leading 
up  to  and  whidi  culminated  in  the  collision 
mentioned,  over  which  there  appears  to  be 
no  conflict  in  the  evidence,  are  as  follows: 
On  February  17,  1915,  respondent  who  was 
an  employ^  of  the  Boyle  Furniture  Company, 
of  Ogden,  Utah,  had  occasion  to  travel  along 
Seventeenth  street  in  a  westerly  direction, 
in  an  automobile.  Referring, to  the  move- 
ments Of  respondent  on  that  occasion,  appel- 
lants, in  their  printed  brief,  say: 

"In  passing  over  the  railroad  tracks  going 
westerly,  he  noticed  the  condition  of  the  cross- 
ing; in  fact  he  stated  that  he  had  difficult?  in 
getting  over,  although  he  did  not  stall  his  en- 
gine or  stop  bis  car.  Denkers  (respondent),  bav- 
mg  passed  over  the  crossing,  made  certain  col- 
lections from  customers  residing  in  the  neigh- 
borhood lying  immediately  west  of  the  railroad 
track,  and  at  about  half  past  4  o'clock  of  that 
afternoon  turned  back  toward  Ogden.  In  doing 
this  it  was  necessary  for  him  to  pass  over  the 
same  crossing  which  he  had  passed  on  his  trip 
out,  which  he  testified  was  unusually  rough,  hav- 
ing practically  no  ballast  between  the  raila," 
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Regarding  hla  movements  and  the  dili- 
gence, If  any,  he  nsed  In  looking  and  listen- 
ing for  approaching  trains  just  prior  to  and 
at  the  time  of  the  collision,  respondent  tes- 
tlfled  In  part  as  follows : 

"In  making  that  trip,  I  had  crossed  this  track 
once  before  that  day,  while  It  was  raining  or 
snowing.  When  I  returned  it  was  snowing  and 
the  wind  was  blowing  I  presume  from  the  west. 

•  •    •    My  top  was  up. 

He  further  testified  that  as  he  ascended 
the  incline,  the  approach  to  the  crossing,  he 
"threw  the 'car  Into  low  gear,"  and  "ap- 
proached the  tracks  at  a  speed  of  aboot  6 
miles  an  hour,"  and,  further : 
'  "I  was  in  a  bend  of  the  road  about  a  half  or 
three-quarters  of  a  block  west  of  the  track  when 
I  looked  up  to  see  it  a  train  was  approaching. 
After  passing  this  bend  I  kept  loolang  up  tho 
railroad  track  in  a  northerly  direction  to  see  If 
a  train  were  approaching.  I  continued  to  look 
through  the  IsinglasB  in  the  side  curtains  until 
I  reached  the  track.  When  I  reached  the  track 
I  didn't  hoar  the  bell  ringing  nor  the  whistle  of 
a  train.  •  •  •  After  looking  up  the  track  I 
went  up  to  the  first  rail  •  ♦  •  I  experienced 
considerable  difficulty  in  getting  my  auto  across 
the  first  rail.  •  *  *  when  I  struck  the  west 
rail  of  the  track,  the  first  Uiing  I  did  was  to 
apply  more  gas,  for  my  speed  was  insufficient 
to  get  across,  and  I  had  to  have  more  power,  be- 
cause  I    knew    I    was   in    a    dangerous   place. 

•  •  •  I  rot  over  the  first  rail,  and  in  between 
that  and  the  next  rail  constituting  the  track, 
I  had  more  difficulty.  •  ♦  •  The  front  wheels 
of  my  automobile  •  •  •  went  right  up  to 
tiie  second  rail,  and  in  attempting  to  cross  It  I 
applied' more  gas.  I  skidded  the  front  portion 
of  the  auto  towards  the  south.  The  engine  of 
my  auto  stopped,  and  I  commenced  to  get  out 
for  the  purpose  of  cranking  the  machine.  *  *  * 
The  side  curtains  of  the  car  were  not  fastened. 

•  •  •  I  was  in  the  act  of  getting  out  •  •  • 
vrhen  I  was  struck." 

On  cross-examination  he  testified  In  part 
as  follows: 

"Q.  Mr.  Denkers,  yon  were  on  that  crossing 
for  some  little  time  or  quite  an  appreciable 
tim&  were  you?  A.  I  was  there  for  a  moment 
Q.  That  moment  was  just  long  enough  for  you 
to  pass  over  one  rail  and  to  come  to  the  other 
rail  and  skid  and  stall  your  engine?  A.  Why, 
if  the  crossing  had  been  In  good  condition  it 
"was  just  long  enough  for  me  to  have  got  dear 
of  it  •  •  •  Q.  Did  you  look  for  the  engine 
after  you  got  on  the  track— did  you  look?  A, 
Tea.  Mr." 

Regarding  the  space  of  time  he  was  on  the 
railroad  trpck  before  he  was  struck  by  the 
engine,  he  testified  In  part  as  follows: 

"Wdl  it  was  difficult  to  determine  the  time, 
but  my  opinion  is  it  would  be  less  than  a  nun- 
nte." 

The  evidence  relating  to  the  distance  an 
approaching  train  from  the  north  can  be  seen 
from  the  crossing  Is  not  as  clear  as  it  might 
be.  Counsel  for  appellant,  in  their  brief, 
says  that  a  train  coming  from  the  north  can 
be  seen  from  the  crossing  a  "distance  at 
least  of  1,000  feet."  There  is  some  substan- 
tial evidence  to  support  this  contention. 

[3,4]  As  we  have  pointed  out,  there  is 
evidence  to  support  a  finding  by  the  Jury 
that  the  train,  as  it  approached  the  crossing 
on  the  occasion  In  question,  was  going  at  the 
rate  of  from  35  to  40  miles  per  hour.    Trar- 


ellng  at  the  rate  ot  36  miles  per  hour  a  train 
would  go  3,080  feet  per  mlnnte,  or  approxi- 
mately 61.3  feet  per  second.  At  that  rate  of 
speed  it  would  require  20  seconds  only  for 
the  train  to  go  approximately  1,000  feet,  the 
distance  which  it  is  claimed  It  could  be  seen 
from  the  crossing.  Traveling  at  the  rate 
of  40  mUes  per  hour,  the  train  would  go 
1,000  feet  in  approximately  17  seconds. 
There  was  an  electric  bell  at  the  crossing. 
Witnesses  for  appellant  testified  that  they 
heard  the  bell  ring  as  the  train  approached 
the  crossing.  Plalntlfr  testified  that  he  did 
not  hear  it  ring.  Other  witnesses  who  were 
in  the  vldnlty  of  the  crossing  at  the  time  of 
the  accident  testified  that  they  did  not  hear 
the  bell.  The  evidence  shows  that  the  bell 
is  a  mechanical  device  that  "may  get  out  of 
order."  Under  the  drcumstancea,  we  think 
the  question  as  to  whether  the  bdl  rang  on 
that  occasion  was  for  the  Jury  to  determine. 
Taking  into  consideration  the  rapidity  the 
Jury  was  warranted  In  finding  the  train  was 
moving,  and  the  short  space  of  time  in 
which  It  passed  over  the  1,000  feet  that  it 
could  be  seen  from  the  crossing;  the  all  but 
Impassable  ctmdltlon  of  the  crossing  and  the 
approaches  thereto  were  In,  as  shown  by  the 
evidence;  the  trouble  plalntitC  testified  he 
had  in  getting  his  automobile  over  the  west 
rail  of  the  railroad  tracks ;  the  stalling  and  - 
skidding  of  the  automobile  and  the  kilUng  of 
the  engine  in  trying  to  force  it  over  the  east 
rail— we  are  not  prepared  to  aay  that  as  a 
matter  of  law  plaintiff  was  guUty  of  con- 
tributory negligence.  To  hold  that  the  plain- 
tiff was,  under  the  peculiar  and  somewhat 
unusual  circumstances  of  this  case,  as  a 
matter  of  law,  guilty  of  contributory  negli- 
gence would  be  casting  practically  the  entire 
burdot  on  the  traveling  poblic  to  guard 
against  and  avoid  accidents  at  railroad 
crossings,  and  would,  in  effect,  grant  Im- 
munity to  railroad  companies  from  liability 
in  such  cases,  however  careless  and  negli- 
gent they  might  be  In  maintaining  the  rail- 
road crossings  and  approaches  thereto,  and 
In  operating  and  running  their  trains  to  and 
over  the  crossings. 

Counsel  for  appellant  have  dted  in  their 
brief  numerous  decisions,  some  of  which  are 
Utah  cases.  In  support  of  their  contention 
that  plaintiff,  under  the  facts  as  disclosed 
by  the  record,  is  not,  as  a  matter  of  law, 
entitled  to  recover.  We  have  examined  the 
cases  cited  and  in  none  of  them  are  the  facts 
the  same,  or  even  similar,  to  the  facts  of 
this  case.  Counsel  dte  and  quote  from  Elli- 
ott on  Railroads,  vol.  3  (2d  Ed.)  S  1166, 
wherein  the  author  says: 

"The  duty  to  look  and  listen  requires  the 
traveler  to  exercise  care  to  select  a  position 
from  which  an  effective  observation  can  be  made« 
The  mere  fact  of  looking  and  listening  is  not  al- 
ways a  performance  of  the  duty  incumbent  up- 
on the  traveler,  for  he  must  also  exercise  care 
to  make  the  act  of  looking  and  Ustening  reason- 
ably effective,  and  must  usually  continue  to  be 
on  the  lookout  and  exerdse  hU  faculties  until 
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'he  haa  crossed.  •  •  •  He  has,  Indeed,  no 
right  in  auy  case  to  omit  to  take  precautions 
for  bis  own  safety  upon  the  supposition  or  as- 
sumption that  he  may  safely  cross  the  track." 

This  doctrine  Is  declared  by  the  other 
authorities  cited  by  counsel  on  this  point. 
The  difference.  If  any,  In  tne  cases  cited  con- 
sists only  in  th6  phraseology  used  In  illu- 
strating the  doctrine.  We  recognize  the 
wholesomeness  of  the  doctrine  and  have  no 
desire  or  disposition  to  depart  from  it 

The  court,  in  the  case  at  bar,  instructed 
the  Jury  in  part  as  follows: 

"Tea  are  instructed  that  the  plaintiff,  in  at- 
temptinij  to  cross  the  railroad  track  of  the  South- 
ern Pacific  Company,  was,  as  a  matter  of  law, 
bound  to  listen  for  sisals,  notice  signs  put 
up  aa  warninra,  and  look  attentively  up  and 
down  the  track ;  and,  if  by  looking  he  could 
have  seen  an  approaching  train  in  time  to 
escape,  it  must  be  presumed,  either  that  be  did 
not  look,  or  if  he  did  look,  that  be  did  not  heed 
wliat  he  saw,  and  was  therefore  negligent" 

'  There  is  evidence  from  which  the  Jury 
could  find  that  plalntUf  on  the  occa8l(Hi  in 
'question  looked  and  listened  for  an  ap- 
proaching train  from  the  time  he  was  150 
feet  from  the  crossing  until  he  got  onto  the 
THllroad,  and  that  the  train  was  neither 
within  hearing  nor  in  sight  and  that  plain- 
tift  fully  appreciated  the  danger  ho  was  in 
when  be  started  to  cross  the  track.  There 
is  also  evidence  from  which  the  Jury  might 
well  find  that  if  the  crossing  had  been  In 
ordinarily  good  condition  for  travel  plaintiff 
would  not  have  stalled — killed — the  engine  of 
bis  automobile  in  attempting  to  cross,  and 
would  have  cleared  the  track  before  the 
train  arrived  at  the  crossing. 

[(-7]  We  have  a  statute  (Comp.  Laws  1907, 
I  446)  which  provides  that : 

"Every  railroad  company  shall  be  liable  for 
damages  caused  by  its  neglect  to  make  and 
maintain  good  and  sufficient  crossings  at  points 
where  any  line  of  travel  crosses  the  road." 

The  court  charged  the  Jury  tliat : 
"By  statute  it  was  the  duty  of  the  Southern 
Pacific  Company  to  make  and  to  maintain  a 
good  and  sufficient  crossing  at  the  intersection 
of  its  roadbed  and  Seventeenth  street  and  that 
it  is  liable  to  the  plaintiff  for  all  damages,  if 
any,  which  he  sustained  at  said  crossing  by 
reason  of  its  neglect  to  make  and  to  maintain 
a  good  and  sufficient  crossing,  if  ^ou  find  that 
It  did  neglect  to  make  and  maintain  such  cross- 
ing." 

The  giving  of  this  instruction  is  assigned 
as  error.  The  objection  to  it  is  "that  It  does 
not  explain  what  a  good  and  sufficient  cross- 
ing consists  of."  We  have  no  statute  provid- 
ing what  shall  constitute  a  "good  and  suffl- 
cient"  crossing,  namely  its  width,  the  grade 
of  the  approaches  thereto,  the  kind  of  ma- 
terial to  he  used  in  its  construction  on  ei- 
ther side  of  the  railroad  tracks,  and  the 
kind  of  ballast  that  shall  be  used  to  fill  In 
between  the  ties  and  rails,  etc.  The  dlfB- 
cnlty  a  court  would  have  to  give  a  proper 
Instruction  as  to  what  would  constitute  a 
good  and  sufficient  crossing  in  these  respects 
is  suggested  by  the  argument  of  appellant's 


counsel  in  their  printed  brief,  wherein  fhey 
say: 

"A  crossing  may  he  good  and  suffident  for  one 
purpose  and  not  for  another.  It  would  not  be 
expected  of  the  railroad  company  that  at  a 
point  like  the  one  where  the  accident  happened 
It  would  have  a  crossing" 

— as  smooth  and  perfect  as  is  ordinarily  re- 
quired where  its  tracks  cross  the  crowded 
thoroughfares  of  populous  localities.  The 
court,  in  a  case  of  this  kind,  might  properly 
charge  the  Jury  in  general  terms  that  a  good 
and  sufficient  crossing  Is  a  crossing  that  Is 
sufficient  and  ordinarily  safe  for  the  travel- 
ing public  to  pass  to  and  fro  over  It  keeping 
in  mind  its  location,  whether  in  a  sparsely 
settled  or  populous  locality,  and  the  charac- 
ter and  volume  of  traffic  that  ordinarily  may 
be  expected  to  pass  over  it  No  complaint, 
however.  Is  made  because  such  an  instroc- 
tlon  was  not  given.  There  being  no  statute 
specifically  defining  what  a  "good  and  suffi- 
cient" crossing  consists  of,  the  question  of 
whether  a  certain  crossing  la  good  and  suffi- 
cient Is  ordinarily  one  for  the  Jury  to  deter- 
mine from  the  evidence  adduced,  unless  it 
clearly  appears  that  but  one  conclusion  only 
can  be  reasonably  drawn  from  the  evidence 
respecting  the  condition  of  the  crossing,  in 
which  case  it  becomes  a  question  of  law  for 
the  court.  We  think  the  only  inference  de- 
duclble  from  the  evidence  in  the  case  at  bar 
is  that  the  crossing  In  question  was  at  tbe 
time  of  the  accident,  and  for  a  long  time  pri- 
or thereto  had  been,  in  a  dangerous  and  un- 
safe condition.  The  court  therefore^  migbt 
well  have  charged  the  Jury  that  the  railroad 
company,  under  the  circumstances,  was,  as  a 
matter  of  law,  guilty  of  negligence  in  failing 
to  keep  the  crossing  In  a  reasonably  safe 
condition.  This  being  so,  the  question  of 
whether  the  instruction  referred  to  contains  a 
correct  or  Incorrect  statement  of  the  law  Is, 
so  far  as  this  case  Is  concerned,  unimpor- 
tant Assuming,  but  not  conceding,  that  the 
Instruction  was  erroneous,  and  that  the  giv- 
ing of  it  was,  as  an  academic  proposition, 
error,  the  error.  In  view  of  the  conclusions 
we  have  arrived  at  respecting  the  negligence 
of  the  railroad  company  In  falling  to  main- 
tain tbe  crossing  in  a  reasonably  good  condi- 
tion, was  harmless,  and  could  not  have  prej- 
udiced any  right  of  appellant  The  assign- 
ment of  error  In  which  the  Instruction  is  as- 
sailed is  therefore  overruled. 

Numerous  other  errors  are  assigned,  bat 
we  do  not  deem  them  of  sufficient  Importance 
to  warrant  discussion. 

We  find  no  reversible  error  In  the  record. 
The  Judgment  is  therefore  affirmed,  with 
costs. 

CORFMAN,  THURMAN,  and  GIDEON, 
JJ.,  concur. 

FRICK,  O.  J.  I  concur  in  the  affirmance  at 
the. Judgment     I,  however,  cannot  concur 
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with  what  Is  said  by  Mr.  Justice  McCARTT 
respecting  the  coart's  Instruction  to  the  jury 
upon  the  subject  of  railroad  crossings.  Up- 
on that  subject  the  court  charged  the  Jury  in 
the  language  quoted  by  my  Associate.  The 
statute  merely  requires  the  appellants  "to 
make  and  maintain  a  good  and  sufficient 
crossing,"  leaving  it  to  them  to  select  the 
material  and  to  determine  the  manner  of  Its 
construction.  The  statute  Is  therefore  mere- 
ly declaratory  of  the  common  Ikw.  The  duty 
Imposed  upon  raUroad'  companies  In  this 
state,  therefore,  is  to  exercise  ordinary  and 
reasonable  care  to  make  and  maintain  cross- 
ings at  all  points  where  by  law  crossings 
must  be  made  and  maintained  which  are  ade- 
quate and  sufficient  to  meet  the  requirements 
of  the  traveling  public  and  to  maintain  them 
In  such  a  condition  that  the  public  can  safe- 
ly use  the  same  when  in  the  ezerdse  of  ordl- 
uaiy  care  at  all  seasons  of  the  year  and  dur- 
ing all  hours  of  the  day  and  night.  In  other 
words,  it  Is  the  duty  of  railroad  companies 
In  this  state  to  make  and  maintain  the  pub- 
lic highways  and  streets  reasonably  safe  at 
an  points  where  their  railroads  cross  such 
highways  and  streets  precisely  the  same  as 
It  Is  the  duty  of  municipal  corporations  to 
make  and  maintain  streets  in  a  reasonably 
safe  condition  at  all  places  where  such 
streets  are  being  used.  Raper  v.  Railroad 
Co..  126  N.  0.  666,  36  S.  E.  IIS.  The  high- 
way must  be  maintained  reasonably  safe  at 
all  points  where  it  is  being  used,  and  the  du- 
ty to  make  and  keep  it  reasonably  safe  and 
convenient  for  passage  at  crossings  Is  pre- 
cisely the  same  as  at  other  points,  the  only 
difference  being  one  of  degree,  in  that  the 
highway  may  be  used  more  at  a  public  cross- 
ing than  at  other  points,  and  therefore  it  may 
require  more  care  and  more  frequent  inspec- 
tion to  keep  the  crossing  reasonably  safe  at 
such  places  than  it  does  at  other  points 
where  the  travel  Is  intermittent  The  degree 
of  care  is,  however,  ordinary  care  under  all 
the  circumstances.  That  such  is  the  duty  of 
railroad  companies  where  the  statute  does 
not  prescribe  the  character  of  the  crossings 
has  become  almost  elementary.  8  Elliott, 
Railroads  (2d  Ed.)  S  1176;  33  Cyc.  925; 
White,  Personal  Injuries  on  Railroads,  U 
900,  910;  Elliott,  Roads  and  Streets  (3d  Ed.) 
i  1017.  Where,  however,  the  statute  pre- 
scribes how  the  crossing  shall  be  constructed, 
a  railroad  company  is  liable  for  any  injury 
that  is  caused  by  reason  of  Its  failure  to 
comply  with  the  statute  to  any  one  who  Is 
using  the  crossing  while  in  the  ezerdse  of 
ordinary  care.  Scanlan  v.  Boston,  etc.,  Ck)., 
140  Mass.  84,  2  N.  E.  787 ;  Hogue  v.  Chicago, 
etc,  Ry.  Co.  (0.  C.)  32  Fed.  365.  Where  the 
duty  is  imposed  by  law,  it  becomes  the  duty 


of  the  court  in  all  cases  to  instruct  the  Jury 
what  the  legal  duty  la,  and  the  jury  will 
then  determine  from  all  the  evidence  wheth- 
er the  duty  has  been  met  or  not  Take  the 
Instruction  in  this  case  and  It  In  no  way  in- 
formed the  jury  what  the  du^  of  appellants 
was.  True,  it  said  if  they  failed  to  "make 
and  to  maintain  a  good  and  sufficient  cross- 
ing," they  were  liable.  What  constituted  a 
good  and  sufficient  crossing  was,  however, 
left  to  the  judgment  of  each  individual  Ju- 
ror, without  stating  to  them  what  would  con- 
stitute a  good  and  sufficient  crossing  under 
the  statute.  As  before  stated,  the  duty  im- 
posed on  appellants  was  to  ezerdse  reason- 
able and  ordinary  care  to  make  and  main- 
tain a  crossing  which  was  of  suffldent  vridth 
and  was  constructed  of  such  material  that 
the  traveling  public  could  safely  pass  ovee 
It,  either  on  foot  or  on  horsebadc,  or  with 
all  vehicles  In  ordinary  use,  and  at  all  times 
and  seasons,  when  the  person  using  It  was 
in  the  ezerdse  of  ordiuary  care.  If  the  cross- 
ing Is  by  the  Jury  found  to  be  in  such  a  con- 
dition then  It  Is  a  good  and  sufficient  cross- 
ing, and  the  jury  should  have  been  so  in- 
structed. If  the  question  had  be^n  whether 
a  highway  or  street  was  In  a  reasonably  safe 
condition  for  travel,  such  would  have  been 
the  charge,  and  there  can  be  no  distinction 
regarding  the  duty  of  maintaining  a  high- 
way or  a  street  in  a  reasonably  safe  condi- 
tion and  a  railroad  crossing  in  a  highway  or 
street  The  forms  of  InstructloDS  stating  the 
law  as  I  have  outlined  it  are  both  numerous 
and  easily  accessible.  See  2  Brickwood, 
Sackett  on  Instructions  to  Juries,  |i  1862, 
1938,  1980.  See,  also,  Brecber  v.  Chicago 
Junction  Ry.  Co.,  119  111.  App.  5S9,  where  an 
instruction,  which  it  was  held  correctly  stat- 
ed the  law  in  a  defective  crossing  case,  is 
set  forth.  See,  also,  Logan  v.  Lake  Shore, 
etc,  Ry.  Co.,  148  Mich.  603,  112  N.  W.  606. 
I  am  of  the  opinion,  therefore,  that  the  in- 
struction given  by  the  court,  and  which  was 
excepted  to  by  appellants,  was  faulty  in  not 
correctly  defining  the  duty  of  appellants  in 
maintaining  the  crossing  in  question.  I, 
however,  concur  with  Mr.  Justice  McCARTT 
that  In  this  case  the  error  was  without  preju- 
dice, for  the  reason  that  all  the  evidence  is 
to  the  effect  that  the  crossing  In  question 
was  defective  and  unsafe,  and  therefore  but 
one  result  is  permissible. 

The  question  of  contributory  negligence  on 
the  part  of  the  plaintiff  was  submitted  to  the 
jury,  and  they  found  against  appellants  on 
that  question.  They  also  found  that  the  de- 
fective crossing  was  the  proximate  cause  of 
the  Injury.  This  court  is  therefore  power- 
less to  Interfere  with  the  Judgment,  and 
hence  it  should  be  affirmed. 
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(64  Colo.  358) 

DB  PRIEST  T.  PEOPLE.    (No.  8638.) 

(Supreme  Court  of  Colorado.    April  1,  1918.) 

Cbiiunal  Law  «=>1169(2)— FBejddiciai.  £b- 
BOR— Evidence. 
In  prosecution  for  noDsupport  of  an  illegiti- 
mate, it  was  not  harmless  error -to  introduce  a 
heart-rending  letter  of  the  frirl  to  her  mother  re- 
garding her  condition  and  the  cause  thereof,  and 
like  statements  to  other  witnesses,  although  the 
girl  testified  to  the  truth  of  such  matters. 

Error  to  Juvenile  Court,  City  and  County 
of  Denver ;   Ben  B.  Lindsey,  Judg& 

Claude  De  Priest  was  convicted  of  non- 
support  of  his  alleged  illegitimate  child,  and 
be  brings  error.    Reversed  and  remanded. 

John  A.  De  Weese  and  C.  A.  Prentice,  both 
of  Denver,  for  plaintiff  In  error.  Leslie  E. 
Bnbbard,  Att^.  Gen.,  and  Bertram  B.  Be- 
Bhoar,  Asst  Atty.  Gen.,  for  the  People. 

HILL,  C.  J.  The  plaintiff  in  error  was 
convicted  of  the  nonsupport  of  his  alleged 
illegitimate  chUd. 

The  errors  urged  pertain  to  the  admission 
of  testimony.  The  mother  testified  that  the 
relation  between  her  and  the  defendant 
(which  was  with  her  consent),  and  which 
brought  about  the  existence  of  the  child,  oc- 
curred at  a  certain  rooming  house  in  Den- 
ver, on  October  6,  1913;  that  about  three 
weeks  thereafter,  and  when  she  ascertained 
her  condition  as  the  result  of  such  relation, 
she  wrote  her  mother  a  letter  concerning  it, 
and  gave  it  to  her  upon  going  to  work  one 
morning.  She  Identified  this  letter.  The 
mother  testified  to  receiving  the  letter.  She 
was  likewise  permitted  to  identify  it  Over 
defendant's  objection,  the  letter  was  receiv- 
ed in  evidence  and  read  to  the  jury.  The 
Attorney  General  admits  that  the  admission 
of  this  letter,  as  well  as  the  testimony  of 
other  witnesses  as  to  what  the  mother  of 
the  child  said  to  them  concerning,  the  trans- 
action at  later  periods  and  not  in  the  pres- 
ence of  the  defendant,  was  error,  but  main- 
tains that  it  was  harmless  error,  for  the 
reason  that  the  mother  of  the  child  testified 
to  the  truth  of  the  contents  of  the  letter,  as 
well  as  to  the  truth  of  the  substance  of  her 
statements  to  the  other  witnesses  as  testi- 
fied to  by  them,  and  hence  that  this  letter, 
as  well  as  the  testimony  of  these  witnesses, 
was  but  cumulative  of  these  questions,  for 
which  reason,  although  erroneously  admitted, 
the  errors  were  harmless. 

This  argument,  though  ably  and  Ingeni- 
ously presented,  ignores  the  elementary  rules 
concerning  evidence  and  the  rights  of  hll  de- 
fendants in  connection  therewith.  The  moth- 
er of  the  child  was  about  17 ;  the  defendant, 
20.  They  lived  with  their  respective  parents 
on  opposite  sides  of  the  street.  The  letter 
told  the  mother  of  the  daughter's  condition 
and  that  the  defendant  was  responsible  for 
It.    It  set  forth  a  history  of  their  love  af- 


fair. Including  a  statement  that  this  was  the 
only  time  she  had  ever  committed  sucb  a 
wrong ;  that  she  bad  told  the  defendant  over 
the  telephone  of  her  condition;  that  in  re- 
ply he  abused  her,  also  got  scared,  and  told 
his  mother  something;  and  that  she  bad 
sent  him  away,  etc.  It  also  contains,  heart- 
rending  appeals  for  sympathy,  together  with 
the  statements  disclosing  that  she  appreciat- 
ed the  seriousness  of  her  condition,  the  dis- 
grace to  her  family  and  self,  concluding  with 
the  prayer  and  hope  that  the  defendant 
would  marry  her,  or  could  be  made  to  do  so, 
and  that  everything  would  come  out  aU 
right.  In  addition  to  being  a  complete  and 
perfect  self-serving  dedaratlon  in  support  of 
her  testimony.  Its  contents  are  sucb  as  to  ap- 
peal to  the  sympathy,  passion,  and  prejudice 
of  any  Juror.  The  fact  that  the  girl  had  tes- 
tified to  the  material  facts  stated  in  the  let- 
ter would  not  change  the  feeling  that  might 
have  been  aroused  in  the  minds  of  the  Ju- 
rors by  the  heart-rending  declarations  con- 
tained therein ;  for  this  reason  alone^  It  was 
prejudicial  error  to  admit  It 

The  fact  that  It  was  cumnlatlye  to  tbe 
testimony  of  the  girl  that  the  defendant  was 
the  father  of  the  child  did  not  make  It  a 
harmless  error.  This  question  was  passed 
upon  in  Connor  t.  People,  18  Colo.  373,  33 
Pac.  1S9,  25  L.  R.  A.  341,  36  Am.  St  ftep. 
295,  where  two  witnesses,  Farley  and  New- 
come,  were  permitted,  over  objections,  to  tes- 
tify to  statements  made  to  them  by  the  peo- 
ple's witness  Holliday  (a  detective),  not  made 
in  the  presence  of  the  defendants,  or  either 
of  them.  In  commenting  upon  this  testi- 
mony (18  Cola  at  page  380,  33  Pac.  at  page 
161,  25  L.  R.  A.  341,  36  Am.  St  Rep.  295),  Q» 
court  said: 

"This  was  hearsay  evidence  and  clearly  b^ 

admissible." 

Continuing  (18  Colo,  at  page  382,  33  Pac 
at  page  162,  25  L.  R.  A.  341,  36  Am.  St  Repi 
295),  the  court  stated: 

"The  witnesses  Farley  and  Newcome  testified 
that  they  had  no  personal  knowledge  of  the 
facts  stated  by  IloIIiday,  and  were  simply  re- 
peating the  story  told  by  him.  The  harmfnl- 
nesg  of  this  can  be  readily  seen.  The  witness 
Farley  was  at  the  time  holding  an  important 
official  position;  be  was  a  respectable  citizen, 
and  possessed  the  confidence  of  the  community, 
and  the  repetition  by  him  of  Ilolliday's  story 
might  give  it  a  weight  and  credibility  greater 
than  would  have  attached  to  it  when  told  alone 
hy  Holliday.  Ilowever  this  may  be,  the  admis- 
sion of  this  testimony  was  so  violative  of  every 
rule  of  evidence  that  in  itself  it  would  comi>el  a 
reversal  of  the  case,  and  it  becomes  unnecessary 
to  notice  the  further  objections." 

This  declaration  is  applicable  here.  Tbe 
defendant  stood  upon  his  legal  rights  under 
his  plea  of  not  guilty,  and  otherwise  did  not 
attempt  to  attack  the  reputation  of  the  pros- 
ecuting witness  for  truth  and  veracity ;  in 
such  case  the  burden  was  upon  the  people  to 
establish  his  guilt  beyond  a  reasonable  doubt 
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by  coijtpetent  testimony.  So  far  as  the  rec- 
ord discloses,  the  mother  of  tbe  prosecuting 
witness  was  a  good  citizen,  and  the  repeti- 
tion by  her  that  the  letter  had  been  written 
and  delivered,  in  connection  with  its  con- 
tents, might  give  to  the  real  issue  a  weight 
and  credibility  in  the  minds  of  the  Jurors 
Kreater  than  would  have  attached  to  it  when 
told  by  the  girl  alone.  This  principle  ai>- 
pHes  to  the  testimony  of  the  other  disinter- 
ested witnesses  as  to  what  the  girl  (in  the 
absence  of  the  defendant)  told  them  (con- 
cerning the  material  facts)  some  time  after 
the  transaction  is  alleged  to  have  occurred. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  triaL 

Reversed. 

WHITE!  and  TBLLBR,  JJ.,  concur. 

(100  Wash.  «71)  '°°°°°*°" 

THOMPSON  V.   THOMPSON.     CNo.  14402.) 

(Supreme  Court  of  Washington.    April  S,  1018.) 

DlVOBCE  $=32S2— AuuoNT  Dbcbke-'Divisior 
OF  Pbopektt. 
A  decree  io  divorce,  awarding  the  property 
to  plaintiff  and  defendant  in  equal  parts  in  com- 
mon, instead  of  makine  an  actual  division 
thereof,  was  erroneous,  where  the  proper^  was 
extensive  and  diversified  in  character;  it  ap- 
pearing tbat  a  decree  would  be  peculiarly  op- 
pressive to  defendant  and  ineffectual  for  plain- 
tiff without  resorting  to  an  independent  pro- 
ceeding institoted  in  her  behalf. 

Department  1.  Appeal  from  Superior 
Ck>urt,  Uncoln  County;  Joseph  Sessions, 
Judge. 

Bill  for  divorce  by  Julia  A,  Ttiompson 
against  Boon  Thompson,  with  cross-bill. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed  In  part,  apd  reversed  in 
part,  and  cause  remanded,  with  directions. 

Martin  &  Jesseph,  of  Davenport,  for  appel- 
lant Freece  &  Pettijohn,  of  Davenport,  and 
J.  L.  Welborn,  of  Almira,  for  respondent. 

WEBSTER,  J.  Respondent  and  appellant 
Intermarried  on  September  30,  1891,  and  as 
the  result  of  this  union  six  children  were 
bom.  Largely  through  the  Joint  efforts  of 
the  parties  a  vast  amount  of  pr<%>erty  was 
accumulated,  tbe  land  lying  in  Lincoln,  Grant, 
and  Douglas  counties,  the  personalty  being 
of  a  diversified  character.  On  April  1^,  1915, 
respondent  instituted  this  action  for  divorce, 
for  custody  of  tbe  minor  children,  and  for  a 
division  of  the  property.  Appellant  resisted 
the  action,  and  by  way  of  cross-complaint 
set  up  grounds  for  divorce  In  his  favor,  and 
prayed  for  a  decree  in  accordance  therewith. 
After  a  trial  lasting  many  days  the  court, 
on  January  23,  1917,  entered  a  decree,  grant- 
ing tbe  divorce  and  the  custody  of  the  minor 
children  to  respondent,  further  providing 
that  respondent  be  awarded  an  undivided  one- 
half  interest  In  and  to  all  of  tbe  real  ^tate 
and  personal  property  owned  by  the  parties. 


including  tbe  rents.  Issues,  and  profits  derived 
from  the  land  and  personal  property  since  tbe 
commencement  of  this  action,  together  with 
one-half  of  the  increase  of  the  live  stock  and 
one-half  of  all  moneys  on  hand  or  in  bank 
belonging  to  tbe  parties;  also  requiring  the 
appellant  to  account  for  and  pay  over  to 
respondent  one-half  of  all  moneys  and  se- 
curities now  on  hand  and  belonging  to  the 
parties,  or  either  of  them,  and  that  he  be 
required  to  forthwith  deliver  respondent  one- 
half  of  all  unsold  crops  and  one-half  of  the 
proceeds  from  the  crops  raised,  marketed,  and 
sold  from  the  lands  since  the  commencement 
of  the  action;  ftarther  adjoining  the  appellant 
from  selling  or  disposing  of  any  of  said  iprop- 
erty  without  the  consent  in  writing  of  the 
respondent  From  this  decree  the  defendant 
has  appealed,  his  chief  complaint  being  tbat 
the  court  should  have  actually  divided  the 
property  between  the  parties  Instead  of 
awarding  it  to  them  In  common.  It  Is  also 
insisted,  however,  that  the  court  should  not 
have  granted  respondent  one-half  of  the  prop* 
erty. 

A  perusal  of  the  record  satisfies  us  that  It 
Is  impossible  for  the  parties  to  longer  live 
together,  and  that  the  evidence  amply  sup- 
ports the  findings  of  the  lower  court  in  grant- 
ing tbe  divorce  on  the  grounds  Eilleged  in  the 
complaint  In  view  of  the  Interests  of  tbe 
minor  children  we  shall  not  enlarge  upon  tbe 
domestic  unhappiness  of  respondent  and  ap- 
pellant,, nor  discuss  the  causes  which  led  to 
the-  separation.  It  is  sufBdent  to  say  that  the 
provisions  of  the  decree  relating  to  the  divorce 
and  the  custody  and  support  of  tbe  minor 
children  are  proper.  With  respect  to  the 
equal  division  of  the  property)  we  are  of  the 
opinion  that  the  court  did  not  err.  In  the 
light  of  all  tbe  facts  and  drcumstancee  dis- 
closed by  the  record  the  award  to  respondent 
of  one-half  of  the  entire  property  was  Just 
and  equitable. , 

Taking  into  consideration,  however,  the 
large  amount  and  diversified  character  of  tbe 
property  both  real  and  personal,  tbe  court 
should  have  proceeded  to  a  physical  dlvisioa 
of  the  property,  Instead  of  awarding  it  la 
equal  shares  In  oonunon.  It  is  aiq;>arent  that 
the  decree  in  its  present  form  is  peculiarly 
oppressive  to  appellant  likewise  Ineffectual 
for  respondent  without  resort  to  an  independ- 
ent proceeding  instituted  In  her  behalf.  It 
is  impossible  for  this  court,  in  tbe  i>resent 
state  of  the  record,  to  make  a  fair  and  Just 
distribution  of  the  real  estate  and  personalty, 
or  to  determine  the  amount  due  the  respond- 
ent under  the  accounting  provided  for  in  the 
decree.  Furthermore,  we  do  not  feel  warrant- 
ed In  depriving  the  parties  of  the  benefit  of 
the  superior  facilities  possessed  by  the  lower 
court  for  discharging  such  task,  including  Its 
power  to  appoint  commissioners,  tf  necessary, 
to  assist  in  parceling  out  tbe  property. 

The  decree  will  therefore  be  aSlrmed  tn 
all  respects  excepting  the  provisions  thereof 
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awarding  the  property  to  the  parties  in  com- 
mon. In  that  regard  the  decree  will  be  re- 
vened,  and  the  cause  remanded,  with  direc- 
tions to  the  lower  court  to  divide  the 
property,  both  real  and  personal,  equally, 
and  to  proceed  to  an  accounting,  if  necessary, 
to  the  end  that  the  rights  of  the  parties  may 
be  fully  and  completely  determined. 

ELLIS,  0.  J.,  and  FULLE3RT0N,  MAIN, 
and  PAEKER,  JJ.,  concur. 

(101  Wash,  m 

MORRIS  V.  RAYMOND  et  aL     (No.  14459.) 

(Supreme  Court  of  Washington.    April  4,  1918.) 

Pabtnkbship  (8=>153(1)— LiABiLrrT  or  Pabt- 

NERS— IndIVIDUAI,  LiABIUTT  FOB  PEBSONAL 

Injubies. 
Where  one  of  several  alleged  partners  takes 
an  automobile  beldnging  to  tfie  partnership  for 
a  purpose  of  his  own  not  connected  with  the 

Jiartnership    business,   and   causes   personal  in- 
uries  to  a  third  person,  the  other  partners  arc 
not  liable. 

Department  2.  Aiq>eal  from  Superior 
Court,  Pierce  County;  W.  O.  Chapman, 
Judge. 

Action  by  F.  A.  Morris  against  Hattle  R. 
Raymond  and  others,  doing  business  as  the 
Raymond  Company.  Judgment  for  plalntlfT, 
and  defendant  Hattle  R.  Raymond  appeals, 
fierersed,  and  case  ordered  dismissed  as  to 
appellant 

Wm.  H.  Pratt  and  Chas.  Bedford,  both  of 
Tacoma,  for  appellant.  John  Burton  Keener, 
of  l^coma,  for  respondent 

MOUNT,  J.  Action  for  personal  injuries. 
Hie  plalntlfr  was  injured  on  the  night  of 
October  23,  1916,  In  the  city  of  Tacoma,  by 
reason  of  a  collision  between  a  tazlcah  in 
which  she  was  riding  and  a  Ford  automobile 
driven  hy  the  defendant  W.,  B.  Raymond. 
She  brought  this  action  against  Hattle  R. 
Raymond,  Alice  M.  Raymond  and  W.  B.  Ray- 
mond, doing  business  under  the  firm  name  of 
Raymond  Company,  and  alleged  that  W.  B. 
Raymond  was  driving  the  automobile  owned 
by  the  'Raymond  Company  in  a  reckless,  care- 
less, and  negligent  manner,  and  ran  Into  the 
tazlcab  In  which  plaintiff  was  riding,  throw- 
ing her  violently  to  the  pavement  and  injui^ 
ing  her.  The  defendants,  for  answer  to  the 
complaint,  denied  generally  aU  the  allegations 
thereof,  and  alleged  that  the  cause  of  the  ac- 
cident was  the  careless  and  negligent  driving 
of  the  taxlcab  in  which  the  plaintiff  was  rid- 
ing. 

Upon  a  trial  of  these  Issues  the  facta  ap- 
peared as  follows:  Hattle  R.  Raymond  is 
the  mother  of  Alice  M.  Raymond  and  W.  B. 
Raymond.  These  two  children,  at  the  time, 
were  past  the  age  of  majority.  Mrs.  Ray- 
mond was  conducting  a  scavenger  business 
In  the  city  of  Tacoma.  Her  son  W.  B.  Ray- 
mond, was  employed  as  manager  at  a  salary. 


and  her  daughter,  Alice  M.  Raymond,  was 
bookkeeper.  Mrs.  Raymond  Inlierlted  the 
business  from  her  husband,  who  died  about 
three  years  before  the  time  of  the  accident 
On  the  night  of  October  23,  1916,  W.  B.  Ray- 
mond took  the  automobile  which  belonged 
to  his  mother,  and  which  In  the  daytime  was 
used  In  the  business  in  which  she  was  en- 
gaged, and  drove  the  car  to  Commerce  street 
The  car  stood  there  for  about  three  hoora. 
At  about  11  o'clock,  Mr.  Raymond  under- 
took to  start  the  car,  and  he  could  not  start 
it  by  cranking  it  Some  friends  who  were 
with  him  helped  him  push  the  car  to  a  hill  cm 
Eleventh  street  They  started  the  car  down 
the  hill  and  all  jumped  onto  the  car  when  it 
moved  down  Eleventh  street  to  Pacific  ave- 
nue. About  the  time  the  car  reached  Pacific 
avenue  the  engine  started,  and  Mr.  Raymond 
then  tamed  the  car  upon  the  crossing  of  Elev- 
enth strert  and  Padflc  avenue,  intending  to 
go  back  up  the  hill  to  his  home.  While  cross- 
ing the  street,  the  taxlcab  In  which  the  plain- 
tiff was  riding  came  down  the  street  at  abont 
20  miles  per  hour.  The  cars  collided  at  the 
northwest  comer  of  those  streets.  The  plain- 
tiff was  Injured.  At  the  close  of  the  evidence 
which  showed  these  facts,  each  of  the  defend- 
ants moved  for  a  directed  verdict  The  court 
granted  this  motion  as  to  the  defmdant  Alice 
M.  Raymond,  but  denied  It  as  to  Hattle  R. 
Raymond  and  W.  B.  Raymond.  The  jury 
returned  a  verdict  of  $1,000  against  Battle  B. 
Raymond  and  her  son,  W.  B.  Raymond. 
Hattle  R.  Raymond  has  appealed  from  that 
judgment  W.  B.  Raymond  has  not  appealed. 
The  principal  contention  of  the  appellant 
Is  that  the  court  erred  In  refusing  to  direct  a 
verdict  In  favor  of  the  appellant  We  think 
it  is  clear  that  this  motion  should  have  been 
sustained,  and  the  jury  directed  as  requested 
by  the  appellant  There  is  no  evidence  of  a 
partnership  existing  between  the  defendants, 
except  the  mere  fact  that  the  business  was 
conducted  as  the  -Raymond  Company.  It  is 
not  disputed  In  the  record  that  Mrs.  Ray- 
mond Inherited  this  business  from  her  hus- 
band and  was  conducting  it  as  the  sole  pro- 
prietor. Her  son,  W.  B.  Raymond,  was  an 
employe,  managing  the  business  at  a  salary. 
Her  daughter  was  bookkeeper.  It  was  con- 
clusively shown  without  dispute  that  W.  B. 
Raymond,  on  the  night  In  question,  was  using 
the  automobile,  which  belonged  to  his  mother, 
for  his  own  pleasure,  and  not  in  connection 
with  business  of  bis  mother.  If  there  was 
a  partnership,  it  is  clear  that  the  other  part- 
ners would  not  be  liable  under  the  circum- 
stances ediown.  In  the  case  of  Hamilton  r. 
Vioue,  90  Wash.  618,  156  Pac.  853,  in  con- 
sidering this  question,  we  said: 

"Even  though  it  should  be  hdd  that  tii* 
Hamilton  brothers  were  partners  in  the  o?raer- 
ship  of  the  car  (Idsing  sight  for  the  moment  of 
the  general  rule  that  ownership  of  property 
does  not  of  itself  create  a  partnership),  no 
liability  wUl  follow  to  C.  T.  Hamilton,  as  the 
record  fails  to  show  that  the  car,  at  the  time 
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in  question,  w^r  operated  on  behalf  of,  or  with- 
in the  reasonable  scope  of,  an;  partnership 
business.  W.  W.  Hamilton  was,  at  the  time  of 
the  accident,  using  the  automobile  for  his  own 
personal  pleasure  and  tbat  of  his  companions. 
Under  such  circumstances,  there  is  no  rule  of 
law  that  will  fasten  liability  against  G.  T. 
Hamilton"  (citing  a  number  of  cases). 

The  same  la  true  In  this  case.  There  was 
no  attempt  on  the  part  of  the  respondent  to 
show  tbat  at  the  time  of  the  accident  W.  B. 
Raymond  was  nstng  the  car  In  connection 
with  his  mother's  business.  The  evidence 
conclusively  shows  without  any  dispute 
whatever  that  he  was  using  tbe  car  for  his 
own  pleasure  that  night,  and  /or  no  other 
purpose.  In  the  case  of  Ludberg  t.  Barg- 
hoorn,  73  Wash.  478,  131  Paa  1166,  In  con- 
dadlng  that  case  we  said: 

"Bat  wbere  upon  the  defense  It  is  shown  con- 
clusively and  without  any  substantial  dispute 
that  the  automobile  was  not  being  used  at  the 
time  of  the  injury  in  the  defendant's  employ- 
ment or  upon  his  business,  and  was  being  used 
by  gome  other  person  on  business  of  his  own 
and  without  any  reference  to  the  basineas  of 
the  owner,  it  becomes  the  duty  of  the  court  to 
direct  the  Judgment  under  Rem.  &  Bal.  Code, 
{  340.- 

See,  also,  Jones  t.  Hoge,  47  Wash.  663,  92 
Pac.  433,  14  L.  R.  A.  (N.  S.)  216,  125  Am.  St 
Rep.  915;  Burscb  t.  Oreenough  Bros.  Co., 
79  Wash.  109, 139  Pac.  870. 

It  la  clear,  therefore,  tbat  the  appellant 
Battle  'R.  Raymond  Is  not  liable  either  as  a 
partner  or  as  the  owner  of  tbe  automobile. 
Her  son,  W.  B.  Raymond,  who  took  tbe  au- 
tomobile, and  who  was  using  It  for  his  own 
pleasure,  is  tbe  only  person  liable  for  his 
negligence.    He  has  not  appealed. 

The  Judgment  of  the  trial  court  is  therefore 
reversed,  and  the  case  ordered  dismissed  as 
to  the  appellant,  Hattle  B.  Raymond. 

ELLIS,  a  J.,  and  HOLCOMB  and  CHAIX- 
WICK,  JJ.,  concur. 


OM  Wash.  687) 
GTANINI  V,  CEBIXI  et  aL    (No.  14419.) 

(Supreme  Court  of  Waahington.    April  8,  1918.) 

1.  Mastr  and  Servant  «=9278(3,  14,  20), 
28l(l)  — Injobim  to  Sebvant— Defectiv* 
Appliances  —  Master's  Knowledge  — 
Wabnino. 

In  a  servant's  action  for  injuries  due  to  an 
automobile  which  he  was  driving  being  precipi- 
tated over  a  steep  bluff  because  of  a  defective 
bralte,  evidence  held  sufficient  to  warrant  find- 
ings that  plaintiff  reasonably  used  all  appliances 
provided  lor  stopping  the  truck  without  effect; 
that  the  brakes  were  in  a  defective  condition ; 
that  defendant  had  knnwledfiie  thereof;  and  that 
he  failed  to  inform  plaintiff  of  it 

2.  Trial  «=>235(6)— iNSTRncnoNS— Injubiks 
TO  Sebtant. 

In  an  automobile  driver's  action  for  personal 
injuries  caused  by  the  truck  which  he  was  driv- 
hig  falling  over  a  steep  bluff,  it  was  not  error 
to  refuse  a  cautionary  instruction  relative  to 
a  statement  by  the  master  after  the  accident 
that  he  knew  tlie  brake  was  loose  and  was 
sorry  he  did  not  inform  plaintiff. 


8.  Tbiai.  «=»1  10— Misconduct  ot  Counsel. 

In  an  automobile  driver's  action  for  per- 
sonal injuries  due  to  big  machine  falling  over 
a  bluff  because  of  a  defective  brake,  a  statement 
by  plaintiff  on  redirect  examination  tbat  de- 
fendant carried  liability  insurance  was  not  mis- 
conduct of  counsel  rrquiring  reversal;  it  having 
been  casually  brought  into  the  case  by  a  legiti- 
mate inquiry  directed  to  matters  brought  out 
on  cross-examination. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Raiph  Bell,  Judge. 

Action  by  Carlo  Giaulnl  against  Peter  V. 
Cerini  and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL    Affirmed. 

James  B.  Murphy  and  Robert  C.  Saunders, 
both  of  Seattle,  for  appellants.  Vlnce  H. 
Faben,  of  Seattle,    for  respondent 

WEBSTER,  J.  In  an  action  to  recover 
damages  for  personal  Injuries,  the  plaintiff  ob- 
tained a  verdict  and  Judgment,  from  whidi 
defendants  appeal,  assigning  as  error  the 
Insufficiency  of  tbe  evidence  to  sustain  tbe 
verdict,  the  refusal  of  tbe  court  to  glTO 
certain  requested  instructions,  and  miscon- 
duct of  the  plaintiff  in  injecting  Into  tbe  case 
tbe  fact  that  the  defendant  was  protected 
by  liability  Insurance.  We  shall  discuss  these 
assignments  In  the  order  stated. 

[1]  On  August  8,  1916,  the  plaintiff,  an  ' 
employe  of  tbe  defendant,  while  backing  an 
automobile  trudc  In  an  effort  to  turn  it 
around,  was  precipitated  over  a  steep  bluff, 
resulting  In  tbe  Injuries  complained  of.  Tbe 
defective  condition  of  the  brakes  on  tbe 
truck  was  tbe  only  ground  of  negligence  sub- 
mitted to  tbe  Jury.  Tbe  plaintiff's  verslcm 
of  the  accident  In  bis  own  language  is: 

"I  went  to  back  up  the  truck,  the  front 
around,  and  when  I  see  I  am  far  enough  I 
take  my  foot  off  from  the  gas  and  put  it  on 
the  brake,  and  tbe 'brake  don't  hold  and  the 
truck  went  overbuard.  Q.  Why?  A.  Why? 
Because  the  brake  don't  bold  me ;  even  when 
I  put  in  the  emergency  brake,  down  he  went" 

He  further  testified  tbat  tbe  defendant 
Peter  V.  Cerini  visited  blm  at  tbe  bo^ltal 
a  day  or  two  after  the  accident  and  said 
tliat  be  was  sorry  he  bad  never  said  anything 
about  tbe  brakes;  that  the  brake  was  loose 
from  the  drum  and  bad  been  "aU  along." 
This  evidence  was  sutbclent  to  warrant  the 
Jury  in  finding  that  tbe  plaintiff  reasonably 
used  all  the  ai>pllances  provided  for  stopping 
tbe  truck  without  effect;  that  the  brakes 
were  In  a  defective  condition;  that  the 
defendant  had  knowledge  of  this  fact;  and 
that  be  failed  to  Inform  the  plaintiff  thereof. 
Furthermore,  It  appears  tbat  tbe  plaintiff 
bad  never  driven  tbe  trudt  before  tbe  day  on 
which  tbe  accident  occurred,  and  only  for  a 
short  time  prior  to  tbe  accident  The  evi- 
dence,  therefore,  if  believed'  by  tbe  Jury,  was 
suflScIent  to  entitle  tbe  plaintiff  to  a  verdict 
in  his  favor,  and  we  are  not  prepared  to  say 
that  tbe  court  abused  its  discretion  in  re- 
fusing to  set  it  aside. 

[2]  The  Instructions  requested  and  refaseA, 
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upon  whlcta  the  second  class  of  assignments  j 
of  error  Is  based,  ail  relate  to  the  testimony  | 
of  the  plaintiff  concerning  admlaslons  made 
by  the  defendant  on  the  occasion  of  his  visit 
to  the  hospital.  The  court  was  asked  to 
charge  In  varying  forms  of  words  that  casual 
statements,  made  in  random  conversations 
and  testified  to  by  bystanders  or  listeners, 
should  be  scrutinized  with  great  caution, 
and  are  the  weakest  character  of  evidence. 
In  view  of  the  constitutional  Inhibition 
against  comment  on  the  facts  by  trial  Judges 
In  their  charge  to  Juries,  It  has  not  been  the 
policy  of  this  court  to  encourage  the  giving 
of  cautionary  instructions.  There  are  very 
few  classes  of  evidence  of  any  kind  In  which 
inherent  weakness  may  not  be  found  in  the 
U^t  of  the  facts  of  a  particular  case,  and 
It  jyould  open  the  door  to  serious  abuses  to 
permit  nisi  prius  Judges,  under  the  guise  of 
cautioning  the  Jury,  to  express  their  views 
concerning  the  weight  and  probative  force 
of  testimony.  Such  practice,  if  much  indulged 
in,  would  seriously  trench  upon  the  con- 
stitutional right  of  trial  by  Jury,  and  make 
easy  the  accomplishment  of  the  very  evil 
sought  to  be  guarded  against.  Moreover,  the 
conversation  in  question  was  not  a  casual  or 
random  one,  and  the  testimony  concerning 
the  statements  made  was  not  given  by  a 
chance  or  uninterested  bystander.  Here,  if 
the  evidence  is  to  be  believed,  the  defendant 
made  a  deliberate  statement  to  the  plaintiff 
relative  to  the  very  ground  of  negligence 
upon  which  the  action  is  based.  If  it  be 
assumed  that  thia  important  admission 
against  interest  was  in  fact  made,  it  cannot 
be  said  to  be  weak  or  dangerous  evidence. 
The  weakness,  if  any,  lies  In  the  question 
of  whether  it  was  made,  depending  in  this 
case  upon  the  weight  of  credit  to  be  given 
the  testimony  of  the  plaintiff  in  the  light  of 
his  Interest,  prejudice,  and  bias;  upon  which 
subject  the  Jury  was  properly  charged  by  an 
appropriate  instruction.  There  was  no  rever- 
sible error  in  refusing  to  give  the  requested 
Instructions. 

[3]  Lastly  It  is  contended  that  the  court 
should  have  granted  the  defendants'  request 
to  discharge  the  Jury  and  discontinue  the  trial 
of  the  case  for  the  reason  that  the  plaintiff, 
while  testifying  as  a  witness  in  his  own  be- 
half, dlscjosed  the  fact  that  defendant  carried 
liability  insurance  covering  the  accident  in 
question.  On  cross-examination  the  irialntlff 
was  interrogated  at  length  concerning  a  type- 
written statement  signed  by  him  which  had 
been  procured  by  Mr.  Murphy,  one  of  the  at- 
torneys for  defendants,  during  a  visit  made  by 
the  plaintiff  to  Mr.  Murphy's  office.  On 
redirect  examination,  in  an  effort  to  show 
that  the  plaintiff  had  been  imposed  upon  and 
not  treated  fairly  when  the  statemMit  referred 
to  had  been  given,  the  several  visits  and 
conversations  leading  to  the  procurement  of 
the  statement  were  gone  into  by  plaintiff's 
counsel,  during  which  the  record  shows  the 
following  transpired: 


"Q.  How  did  you  come  to  go  in  there  that 
day?  A.  Well,  I  went  in  there  to  get  some 
money,  because  a  fellow  come  up  to  my  honae 
and  say  he  represent  Cerini's  lawyer.  Q.  He 
said  he  was  from  Mr.  Murphy's  office?  A.  He 
said  he  was  represent  Cerini  s  lawyer,  and  he 
sayg  he  wants  to  know  what  I  am  going  to  do, 
and  the  lawyer  wants  to  see  me;  and  I  says. 
'All  right;'  and  I  says,  'Where  is  the  office  of 
Cerini's  lawyer?'  and  he  said,  'He  is  down  in 
the  Central  Building.'  So  after  15  days  I  come 
down  and  tell  Mr.  Murphy  I  need  some  money 
for  an  operation.  I  had  my  baby  with  me,  and 
so  Mr.  Murphy  he  take  my  baby  on  his  lap, 
and  he  says,  'How  much  do  you  want? '  and 
I  say,  'I  want  $500;'  and  he  say,  'If  yon  give 
me  the  baby,  I  will  give  you  more  than  $500;' 
and  I  says.  'Is  that  Cerini  talking  now,'  and  he 
says,  'Yes.  Ue  say,  'I  will  go  up  and  see  him 
this  afternoon;  and  you  come  back  about  S 
o'clock ;'    and   then  the  time  he  say   that,   he 

?ush  a  button  and  a  lady  come  out,  and  what 
said  she  put  down ;  and  so  I  says,  'You  don't 
have  to  write  that  down ;  there  was  a  man 
there  who  took  the  statement  all  at  my  house ;' 
and  he  said  he  lost  that.  Q.  That  is  the  yel- 
low slips?  A.  Yes ;  the  yellow  slips;  and  the 
next  day  I  went  back,  and  I  said  to  Mr._  Mur- 
phy, 'I  am  here  again ;'  and  he  said.  'Did  yoa 
sign  that  paper  yesterday?'  And  I  said,  'Yes:' 
and  he  say,  'Now,  if  you  want  any  money  yoa 
sue  Cerini  for  it;  I  am  not  his  lawyer;  I 
am  the  insurance  lawyer.'  Q.  That  is  Mr.  Mur- 
phy now?    A.  Yes." 

The  foregoing  is  the  only  reference  to  the 
subject  of  insurance  made  throughout  the 
trial. 

While  it  Is  the  settled  law  of  this  state 
that  the  wanton  intrusion  Into  a  personal 
Injury  case  of  the  fact  that  the  defendant 
carries  liability  insurance  covering  the  ac- 
cident In  question  Is  prejudicial  error  neces- 
sitating the  reversal  of  a  Judgment  for  the 
plaintiff,  we  do  not  think  this  case  falls 
within  that  principle  for  three  reasons: 
First,  the  mere  statement  that  Mr.  Murphy 
was  the  "Insurance  lawyer"  did  not  advise 
the  Jury  that  the  defendant  was  protected 
by  indemnity  insurance;  second,  the  state- 
ment was  made  on  redirect  examination  rel- 
ative to  a  matter  brought  into  the  case  by  the 
defendant,  and  was  incidental  to  a  legitimate 
and  proper  inquiry;  and,  third,  the  statement 
was  not  wantonly  injected  into  the  case 
through  misconduct  of  counsel  for  the  ulte- 
rior purpose  of  prejudicing  the  Jury.  In  Ed- 
wards V.  Burke,  36  Wash.  107,  78  Pac.  610k 
an  action  to  recover  damages  caused  by  the 
negligence  of  the  defendant  in  maintaining 
and  operating  a  passenger  elevator,  the  fol- 
lowing occurred: 

"Q.  (by  counsel  for  plaintiff):  Did  foa  ever 
make  a  statement  as  to  how  this  accident  oc- 
curred, prior  to  to-day?  A.  I  made  one  to  Mr. 
Lamping.     Q.  Who  is  Mr.  Lamping? 

"Mr.  Howe:  I  object,  as  immaterial. 

"The  Cou?t:  Answer  the  question. 

"Mr.  Howe:  We  except.  A.  He  is  the  gentle- 
man that  insures  the  elevator,  p.  Why  did 
you  make  that  statement  to  Lamping?  A.  He 
asked  me  to  because — I  don't  know  the  reaaon 
why  he  wanted  the  statement  from  me  how  the 
accident  occurred." 

Judge  Dunbar,  in  considering  the  questioa 
of  whether  this  matter  constituted  prejudi- 
cial error  within  the  rule  under  considera- 
tion, said: 
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"This  would  scarcdy  b«  teatimonir  sufficient 
to  sustain  an  allegation  that  the  eleTator  had 
accident  insurance  at  the  time  of  this  accident. 
But,  even  conceding  that  the  jury  might  l>e  led 
to  believe  from  this  statement  that  the  appel- 
lants were  protected  by  an  Insurance  company 
from  accidents  which  might  occur  in  the  opera- 
tion of  the  elevator,  it  seems  to  us  to  be  very 
justly  contended  by  respondent's  counsel  that 
they  were  not  responsible  for  it.  It  is  asserted 
that  they  did  not  know  who  Mr.  Lamping  was, 
and  that  there  was  no  intention  of  bringing  the 
question  of  insurance  before  the  jury.  It  does 
appear  that,  in  the  exercise  of  a  proper  cross- 
examination,  this  testimony  incidently  cropped 
out.  But  certainly  the  question  whether  or  not 
the  witness  had  ever  before  made  any  state- 
ment in  relation  to  the  accident  was  a  proper 
subject  of  cross-examination,  and,  after  eliciting 
the  fact  that  he  had  made  a  statement  to  a 
Mr.  Lamping,  we  know  of  no  reason  why  tlie 
respondent  snoold  be  prohibited  from  propound- 
ing the  very  natural  inquiry  as  to  who  Mr. 
Lamping  was.  About  all  that  can  be  said  in 
this  case  is  that,  during  the  cross-examination, 
which  was  properly  conducted,  testimony  was 
disclosed  tending  to  show  the  insurance  of  the 
elevator." 

If  the  evidence  in  that  case  was  not  suffl- 
dent  to  Inform  the  jury  that  the  defendants 
bad  accident  Insurance  on  the  elevator,  cer- 
tainly the  evidence  in  this  case  was  not  suffi- 
cient to  show  the  defendants  had  snch  insur- 
ance on  the  automobile  truclc  Furthermore, 
the  offending  testimony  in  that  case  was 
brought  out  incidently  on  cross-examination, 
relating  to  a  legitimate  subject  of  Inquiry 
developed  upon  the  examinatlcm  of  the  wit- 
ness in  chief.  Here  the  reference  to  Insur- 
ance "cropped  out"  on  redirect  examination 
touching  pertinent  matter  brought  into  the 
case  by  the  defendant  on  cross-examination. 
In  the  Instant  case,  counsel  for  defendant 
baving  gone  Into  the  matter  of  the  statement 
signed  by  the  plaintiff,  it  was  entirely  proper 
for  the  plaintiff  to  show  on  redirect  all  the 
circumstances  under  which  the  statement 
was  made,  and  to  develop  the  entire  conver- 
sation relating  thereto.  The  evidence  there- 
fore was  competent,  and  the  mere  fact  that 
It  may  have  been  prejudicial  did  not  render 
It  Inadmissible,  If  tbe  effect  was  harmful, 
such  was  the  defendants'  misfortune  ratber 
than  the  plaintiff's  fault.  The  case  falls 
squarely  within  the  principle  announced  In 
Moy  Quon  v.  Furuya  Co.,  81  Wash.  626,  143 
Pac.  9d.  In  that  case  the  casualty  company, 
through  Its  claim  agent,  had  piled  the  in- 
jured man  while  he  was  In  tbe  hospital  with 
carefully,  written  questions,  and  the  claim 
agent  was  thereafter  produced  by  tbe  appel- 
lant as  a  witness  for  the  purpose  of  discred- 
iting respondent's  testimony.  After  he  bad 
finished  bis  direct  testimony,  respondent's 
attorney,  on  ^oss-examination,  developed  the 
fact  that  the  witness  was  claim  agent  for  tbe 
casualty  company  with  which  appellant  car- 
Tied  liability  Insurance.  In  considering  tbe 
matter  Judge  EUlIs  said: 
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"In  a  personal  injury  suit,  the  fact  that  the 
defendant  carries  liability  insurance  is  wholly 
immaterial  on  the  main  issue  of  liability.  Being 
essentially  prejudicial  to  the  defendant^  its  wan- 
ton intrusion  by  the  plaintiff  is  positive  error 
constituting  ground  for  reversal.  This  is  the 
established  rule  in  this  state.  *  *  •  This 
rule,  however,  was  never  intended  to  override 
the  equally  positive  and  salutary  principle  that 
a  party  has  the  right  to  cross-examine  the  wit- 
nesses produced  by  his  adversary  touching 
every  relation  tending  to  show  their  interest  or 
bias.  Many  facts  wholly  immaterial,  and  even 
positively  prejudicial,  on  the  main  issue  may  be 
material  as  touching  the  credibility  of  a  wit- 
ness. When  a  party  offers  a  witness,  the  re- 
lations of  that  witness  to  the  thing  in  issue  and 
his  interest  in  the  result  become  material  as 
affecting  his  credibility.  It  is  universally  held 
that  these  things  may  be  developed  on  cross- 
examination.  •  •  •  The  distinction  between 
the  case  here  presented  and  those  relied  upon 
by  the  appellant  is  found  in  the  fact  that  in 
those  cases  the  matter  of  insurance  was  first  in- 
troduced into  the  trial  without  reasonable  ex- 
cuse. In  the  case  here,  it  was  not  only  proper, 
but  necessary,  that  the  jury  be  advised  of  the 
relation  of  the  witness  and  his  consequent  in- 
terest in  the  suit  as  a  matter  clearly  'bearing 
upon  the  credibility  and  weight  of  his  testi- 
mony." 

It  is  true  the  evidence  In  that  case  was  held 
admissible  as  tending  to  affect  the  credibility 
of  tbe  witness,  yet  tbe  effect  of  tbe  opinion 
is  that,  If  tbe  testimony  with  reference  to  In- 
surance is  not  Intruded  into  the  case  without 
excuse,  but  performs  tbe  office  of  competent 
evidence,  its  prejudicial  character  does  not 
warrant  a  reversal  of  tbe  judgment  Here 
the  evidence  was  competent,  though  for  a 
different  purpose,  to  show  the  circumstanc- 
es under  which  tbe  written  statement  was 
obtained,  It  being  a  part  of  a  conversation 
first  placed  before  the  jury  by  the  appellants. 
In  Jensen  v.  Scblenz,  89  Wash.  268,  154  Pac. 
158,  Judge  Chad  wick  said: 

"The  extent  of  our  holding  is  that  if  it  be 
apparent  that  counsel  deliberately  sets  about, 
although  in  an  indirect  way,  to  inform  the  jury 
that  the  loss,  if  any,  will  fall  upon  an  insurance 
company  instead  of  the  defendant,  his  conduct 
will  be  held  prejudicial.  •  •  •  If  such  in- 
formation comes  about  naturally  and  is  inci- 
dent to  a  lawful  inquiry,  there  can  be  no  error. 
If  it  is  injected  in  a  collateral  way,  it  is  held 
to  be  harmful.  The  gravamen  of  the  offense 
is  not  in  the  disclosure  of  a  collateral  fact,  but 
in  tbe  manner  of  its  disclosure ;  that  is,  the 
misconduct  of  counsel." 

Appellants  rely  chiefly  upon  Birch  v.  Aber- 
crombie,  74  Wash.  486,  133  Pac.  1Q20,  50  L. 
R.  A.  (N.  S.)  58.  In  that  case,  however,  tbe 
testimony  concerning  tbe  liability  insurance 
was  wantonly  and  unnecessarily  Injected  In- 
to the  case,  and  was  not  competent  for  any 
purpose.  It  Is  not  applicable  to  tbe  facts  of 
this  case  for  the  reasons  already  stated. 

Tbe  judgment  Is  affirmed. 

ELLIS,  C.  J.,  and  PARKBB,  MAIN,  and 
FULLERTON,  JJ.,  concur. 
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In  re  EMPIRE  WAT  IN  CITY  OV  SEAT- 
TliR    (No.  14355.) 

(Supreme  Court  of  Washington.    April  2, 1918.) 

1.  MUNICIPAI,  COBFOKATIORS  ©=>506  — PUB- 
LIC  IMPROVEIIENTS— CONFIBICATIOR  OF  AS- 
BE88U£NT8. 

Under  Rem.  Code  1916,  i  7795,  making  it 
tlie  express  duty  of  the  court  before  vbich  con- 
demnation proceedings  are  pending,  whenever 
objections  are  made  to  an  assessment  roll,  to 
inquire  whether  the  property  of  the  objector  is 
assessed  more  or  less  that  it  would  be  benefited 
by  the  improvement,  and  if  it  so  finds  to  enter 
judgment  accordingly,  and  section  7796,  giving 
the  court  authority  at  any  time  before  final 
judgment  to  modify,  alter,  change,  annul,  or 
confirm  any  assessment,  the  court  may  reduce 
the  assessment  on  finding  that  it  exceeds  the 
benefits,  notwithstanding  the  commissioners  in 
making  up  the  assessment  roll  did  not  act  fraud- 
ulently, arbitrarily,  or  on  a  wrong  basis. 

2.  Mdnicifai.  Coepobations  «=»507  — Pub- 
lic Improvements— CoHTiBUATion  of  Ab- 

SESS^IENTS. 

Where  a  dty  has  sought  to  condemn  proper- 
ty for  street  purposes  under  an  ordinance  pro- 
viding that  the  improvement  shall  be  paid  for 
by  assessment  on  the  property  specially  bene- 
fited, and  no  portion  shall  be  paid  from  the  gen- 
eral fund  of  the  city,  and  the  court  on  the  hear- 
ing of  objections  to  the  assessment  roll  has 
decided  that  the  assessments  exceed  the  benefits, 
such  judgment  does  not  operate  to  compel  the 
city  to  bear  the  burden  of  the  cost  of  the  im- 
provement;  there  being  no  obstacle  to  the  aban- 
donment of  the  project. 

3.  Municipal  Cobfobations  «=>506— Public 
illprovembntb  —  benefits  —  reduction  of 
Assessments. 

A  court,  on  hearing  objections  to  an  assess- 
ment of  benefits  to  pay  awards  for  property 
condemned  for  street  purposes,  may  reduce  the 
nsseasment  on  the  property  of  nonobjecting  own- 
ers. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Boyd  J.  Tallman,  Judge. 

Petition  by  the  City  of  Seattle  to  condemn 
property  for  a  street  to  be  known  as  E^mpire 
Way  and  for  change  of  grade.  From  a  de- 
cree reducing  assessments,  petitioner  ap- 
peals.   Attlrmed. 

Hugh  M.  Caldwell,  Walter  F.  Meir,  and 
Geo.  A.  Meagher,  all  of  Seattle,  for  appel- 
lant Martin  Korstad,  Edward  Von  Tobel, 
L.  H.  Legg,  Z.  B.  Rawson,  Morris  &  Shipley, 
Paul  S.  Dubuar,  Don  worth  &  Todd,  and 
Hastings  &  Stedman,  all  of  Seattle,  for  re- 
spondent. 


FULLERTON,  J.  In  the  year  1913  the 
city  of  Seattle  by  ordinance  Instituted  pro- 
ceedings to  establish  a  street,  to  be  known 
as  Empire  way,  extending  from  the  Inter- 
section  of  Rainier  and  Wlnthrop  streets  to 
the  southern  boundary  of  the  city,  a  distance 
of  5.35  miles.  From  Its  point  of  beginning 
to  its  Intersection  with  Holden  street,  3.1 
miles,  the  proposed  street  Is  90  feet  wide, 
and  from  the  last-mentioned  point  to  its  ter- 
mlaal   It   follows   Renton   avenue,   which   it 


widens  from  40  feet  to  TO  feet     The  ordi- 
nance contained  the  following  provision: 

"That  the  entire  cost  of  the  improvement  pro- 
vided for  in  this  ordinance  shall  be  paid  bjr 
special  assessment  upon  the  real  property  spe- 
cially benefited  in  the  manner  provided  by  lav, 
and  that  no  portion  shall  b6  paid  from  the  gen- 
eral fund  of  the  city  of  Seattle." 

After  the  enactment  of  the  ordinance  ooo- 
demnatlon  proceedings  were  begun  in  the  so- 
perior  court  of  King  county  to  acquire  the 
property  necessary  to  be  taken  in  the  estab- 
lishment of  the  street,  and  to  ascertain  the 
compensation  necessary  to  be  paid  for  Ha 
property  taken  and  the  property  damaged 
by  reason  of  the  taking.  Thla  proceed- 
ing resulted  In  awards,  which,  wltb  costs 
and  accruing  costs  added,  required  approxi- 
mately $171,000  to  satisfy.  Subsequent  to 
the  entry  of  the  Judgements  ontbe  awards 
a  supplemental  petition  was  filed  by  the 
city,  ptursnant  to  statute,  praying  the  court 
that  an  assessment  be  made  on  the  property 
benefited  sufficient  to  pay  the  awards  with 
costs  and  accruing  costs,  and  the  court  re- 
ferred the  matter  to  the  lx>ard  of  eni- 
nent  domain  commissioners  of  the  dty  of 
Seattle  for  the  purpose  of  making  tbe  as- 
sessment. The  commissioners,  following  the 
direction  of  the  improvement  ordinance,  as- 
sessed the  entire  cost  of  the  proceedings  to 
the  local  property  bordering  on  the  street 
When  the  assessment  roll  was  retnrned  bf 
the  commissioners,  objections  thereto  were 
filed  by  a  number  of  property  owners  on 
grounds,  among  others,  that  their  propoty 
was  assessed  in  excess  of  beneflt&  A  bear- 
ing was  had  on  the  objections  to  tbe  ralL  at 
the  conclusion  of  which  the  court  foond  that 
certain  of  the  property  was  benefited  by  the 
improvement  to  the  extent  of  70  per  centum 
of  the  amount  assessed  therein  and  no  nwre 
and  that  the  remainder  of  the  property  was 
benefited  to  the  extent  of  80  per  centum  of 
the  amoimt  assessed  therein  and  no  more, 
and  entered  a  decree  reducing  the  asseas- 
ments  accordingly,  the  reduction  Indnding 
the  property  of  the  nonobjecting  owners  as 
well  as  the  property  of  the  objectliig  own- 
ers. The  decree  left  a  considerable  part  of 
the  condemnation  award  unprovided  for,  but 
no  Judgment  or  order  was  made  coocemins 
It  The  city,  feeling  Itself  aggrieved  by  the 
decree  entered,  appealed  therefrom. 

The  principal  contention  of  the  amtellant 
is  that  the  evidence  does  not  Justify  the  cw- 
duslon  reached  by  the  trial  court  Hie  ev- 
idence we  shall  not  review  In  detail.  On  the 
part  of  the  city  was  the  assessntent  roll 
returned  by  the  commissioners,  made  by  tbe 
statute  competent  evidence  of  the  ntatters 
therdn  recited,  and  the  testimony  of  each 
of  the  eminent  domain  commissioners  to  tbe 
effect  that  the  property  was  not  in  his  opin- 
ion assessed  in  excess  of  the  baieftts  confer- 
red on  It  by  the  establishment  of  tbe  streets. 
On  the  part  of  the  objectors  was  the  evideacs 


9=9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Ker-Namb«red  Dlgaats  sad  ladaxn 
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f  a  nuinber  of  witnesses  testtfyiiig  to  assess- 
lents  tn  excess  ot  benefltg  on  individual 
racts  of  pr<^>ert7,  <u><l  the  evidence  of  a 
umber  of  others  testifying  to  an  assessment 
1  excess  of  benefits  upon  the  property  of  the 
Istrict  as  a  whole.  The  witnesses  for  the 
bjectora  for  the  greater  part  gave  the  rea- 
ons  for  their  conclusions,  which  upon  the 
ace  of  the  recwd  seem  as  cogent  and  per- 
uaslve  as  do  the  reasons  given  by  the  com- 
lissioners  for  a  contrary  view.  All  of  the 
ritnesses  testifying  on  the  subject  moreover 
gree  that  the  way  was  in  the  nature  of  an  ar- 
erlal  highway,  wider  and  more  expensive 
ban  it  need  have  been  had  It  been  designed 
or  merely  local  traffic,  and  that  it  extends 
brougfa  property  not  generally  desirable  as 
esidence  property,  but  more  suitable  for 
uburban  homes,  wherein  gardening  and  the 
leeping  of  small  live  stock  might  be  resorted 

0  as  an  aid  to  subsistence.  On  the  whole, 
vitbout  further  review,  we  think  the  evl- 
lence  decidedly  preponderates  in  favor  of  the 
'oncluslon  of  the  trial  court  that  the  proper- 
y  was  overassessed  in  the  amount  found 
>y  its  Judgment 

[1 1  But  the  appellant  contends  that  this 
oncluslon  is  not  sufficient  to  overturn  the  as- 
lessment.  Attention  is  called  to  the  rule, 
'requently  announced  by  this  court,  that  the 
lourts  will  not  set  aside  an  assessment  roll 
>n  any  mere  difference  of  opinion  between 
he  commissioners  and  Independent  witness- 
»  as  to  the  extent  of  the  benefits  conferred 
)y  an  improvement,  but  that  it  must  appear 
:hat  the  commissioners  acted  fraudulently, 
irbitrarlly,  or  upon  a  fundamentally  wrong 
)asls  before  such  a  result  will  follow,  and  ar- 
^e  that  there  was  hare  nothing  more  than 

1  difference  of  opinion  as  to  the  extent  of 
:he  benefits,  nothing  to  show  fraud,  arbitra- 
•y  action,  or  that  the  assessment  was  made 
ipon  a  fundamentally  wrong  basis. 

The  rule  may  be  admitted,  we  think,  with- 
>ut  admitting  the  application  sought  to  be 
nade  of  it  or  the  conclusion  drawn  there- 
'rom.  By  statute  it  is  made  the  express  duty 
>f  the  court  before  which  the  proceeding  is 
sending,  whenever  objections  are  made  to  an 
issessment  roll,  to  inquire  whether  the  prop- 
erty of  tbe  objector  Is  assessed  more  or  less 
:ban  it  will  be  benefited  by  the  Improvement, 
ind  If  It  so  finds  to  enter  Judgment  according- 
ly (Rem.  Code,  |  7795) ;  and  by  the  following 
section  the  court  is  given  authority,  at  any 
:lme  before  final  Judgment  "to  modify,  alter, 
L-bange,  annul  or  confirm  any  assessment 
•  *  *  and  make  all  such  orders  as  may  be 
necessary  to  make  a  true  and  Just  assess- 
ment of  tbe  cost  of  such  improvement  ac- 
cording to  the  principle  of  the"  eminent  do- 
mahi  act  These  sections  make  it  clear  that 
It  was  not  the  intention  of  the  Lieglslatnre  to 
compel  the  courts  to  follow  blindly  the  find- 
ings of  the  commissioners  as  to  the  extent 
of  benefits  merely  because  it  is  unable  to  find 
that  the  commissioners  acted   contrary  to 


some  principle  of  law  in  making  the  assess- 
ment. The  statute  expressly  provides  that 
the  assessment  shall  not  exceed  the  benefits, 
and  makes  the  court  the  arbiter  to  datermlne 
the  question.  Whether  the  assessment  ex- 
ceeds the  benefit  is  a  question  of  fact  It 
is  to  be  determined,  like  any  other  question 
of  fact,  from  the  weight  of  the  evidence. 
In  such  determination  the  opinions  of  per- 
sons having  knowledge  of  the  situation  is 
competent  evidence.  But  as  we  said  in 
Spokane  v.  Fonnell,  75  Wash.  417,  135  Pac. 
211,  "even  opinion  evidence  must  be  tested 
by  its  inherent  probability,"  and  when  the 
opinions  of  commissioners  do  not  square  with 
the  surroundings,  and  are  against  the  opin- 
ion of  others  equally  competent  to  testify, 
tbe  court  may  find  that  their  action  was  ar- 
bitrary. The  question  was  here  within  the 
primary  right  of  the  trial  court  to  decide.  It 
comes  to  us  not  only  with  the  evidence  the 
trial  Judge  had  before  him,  but  with  tbe 
added  weight  of  his  conclusion,  made  up 
after  be  had  seen  and  heard  the  witnesses, 
a  privilege  we  cannot  hav&  Since  therefore 
it  appears  to  ns  that  the  weight  of  the  evi- 
dence as  disclosed  by  the  record  was  with 
the  conclusion  of  the  trial  court,  we  cannot 
say  that  it  decided  erroneously. 

[J]  The  appellant  argues  that  this  conclu- 
sion compels  the  dty  to  do  what  it  expressly 
decided  it  would  not  do,  namely,  bear  a  part 
of  the  cost  of  the  improvement  We  cannot 
so  conclude.  The  statute  provides  (Rem. 
Code,  {  7784)  that  the  right  of  the  city  to 
enter  ui)on  and  take  possession  of  the  prop- 
erty sought  to  be  condemned  arises  only 
after  it  has  paid  to  the  owners  of  the  prop- 
erty, or  paid  into  court  for  their  use,  the 
amount  of  the  award  made  such  owners,  and 
nowhere  does  it  provide  that  prior  to  this 
time  it  must  continue  with  an  Improvement 
which  it  has  initiated.  It  has  not  in  this  in- 
stance paid  these  awards  or  taken  posses- 
sion of  the  property,  nor  did  tbe  court  enter 
the  condemnation  order  provided  for  in  the 
section  first  cited  which  alone  authorizes  a 
taking  of  the  property,  and  since  It  is  found 
that  the  means  adopted  to  pay  the  cost  of 
the  enterprise  is  Insufficient  for  that  purpose, 
we  see  no  reason  why  it  may  not  be  abandon- 
ed. We  so  intimated  if  we  did  not  directly 
so  hold  in  Be  Leary  Avenue,  77  Wash.  399, 
138  Pac.  8.  It  Is  true  that  the  city  has  in- 
curred the  preliminary  costs  which  it  will 
lose  by  an  abandonment  but  clearly  this 
does  not  affect  the  principle  involved. 

[3]  It  is  further  objected  that  the  court 
was  without  power  to  reduce  the  assessments 
on  the  property  of  the  nonobjecting  property 
holders.  But  in  answer  it  is  sufficient  to 
say  that  we  held  to  the  contrary  in  the  case 
of  Seattle  v.  Sylvester-Cowen  Inv.  Co.,  66 
Wash.  669,  104  Pac.  1121.  .See,  also.  Van  D«r 
Creek  v.  Spokane,  78  Wash.  94, 188  Pac.  600; 
In  re  West  Wheeler  Street  86  Wash.  146, 147 
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Pac.  873;    Strelau  v.  Seattle,  85  Wash.  268, 
147  Pac.  1144,  ^ 

The  view  we  take  of  the  record  requires  an 
affirmance  of  the  judgment.    It  la  so  ordered. 

ELLIS,  O.  J.,  and  PARKEE,  MAIN,  and 
WEBSTER,  JJ.,  concur. 

(101  Wash.  SI) 

BHABSTON  et  ni,  v.  SHREWSBURY,  Con- 
stable, et  al.    (No.  14424.) 

(Supreme  Court  of  Washington,    April  4,  1918.) 

1.  Sheriffs  and  Constablbs  <e=»139(l)— Ac- 
tion AoAiNST  Constable  —  Damaoes  Re- 

COVEBABL£. 

In  an  action  for  negligence  of  constable  in 
breaking  and  leaving  open  a  trunk  in  conducting 
a  search  for  contraband  liquor,  under  a  search 
warrant,  the  court  properly  refused  to  consider 
alleged  mental  anguish,  humiliation,  annoyance, 
and  disgrace  as  appropriate  elements  of  damage. 

2,  Shebiffb  and  Constables  €=3l3S(3)— Sei- 
zures—Loss  OF  PBOPEETT— SUFFIClltHCY   OF 

Evidence. 
In  an  action  for  negligence  of  constable  in 
breaking  and  leaving  open  a  trunk  in  conducting 
a  search  for  contraband  liquor,  under  a  search 
warrant,  where  it  was  claimed  that  a  brooch  had 
been  stolen  from  the  trunk  after  the  search  and 
before  the  plaintiff  returned,  preponderance  of 
evidence  keld  not  to  support  findings  for  plain- 
tiff. 
H.  Appbai.  and  Ebbob  «s>1012(l)— Findings 

—Review. 
Where  after  a  careful  consideration  of  the 
whole  record  de  novo  the  court  on  appeal  feels 
that  the  preponderance  of  evidence  does  not  sup- 
port finding  of  trial  court,  judgment  will  be  re- 
versed. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Boyd  J.  Tallman,  Judge. 

Action  by  K.  D.  Brabston  and  wife  against 
J.  E.  Shrewsbury,  as  constable,  and  another. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peaL    Reversed. 

Alfred  H.  Lundin,  Edwin  C.  Swing,  and 
Peters  &  Powell,  all  of  Seattle,  for  appellants. 
James  Kiefer,  at  Seattle,  for  respondents. 

HOLCOMB,  J.  [1]  Respondents  had  Judg- 
ment upon  a  cause  of  action  alleging  negli- 
gence on  the  part  of  lie  officer  In  breaking 
and  leaving  open  a  trunk  belonging  to  Mrs. 
Brabston  in  conducting  a  search  under  a 
search  warrant  for  suspected  contraband 
liquor  in  a  hotel  where  respondents  lodged 
In  North  Bend,  King  county.  There  was  an 
allegation  of  damage  in  the  sum  of  $400  by 
reason  of  "mental  anguish,  humiliation,  an- 
noyance, and  disgrace,"  which  the  court  prop- 
erly refused  to  consider  appropriate  elements 
of  damage  In  such  action.  It  was  alleged 
that  a  certain  diamond  brooch  of  the  intrin- 
sic value  of  $350  was  contained  in  the  trunk 
at  the  time  it  was  forcibly  oi>ened  and 
searched,  and  that  it  had  been  stolen  from  the 
trunk,  after  the  search  and  before  respond- 
ents returned  home  some  hours  later,  by  rea- 
son of  the  trunk  being  carelessly  and  negli- 
gently left  unlocked. 


[2]  No  allegation  or  evidence  connected  the 
officer  with  the  actual  abstraction  of  the 
brooch.  There  was  no  evidence  tending  to 
trace  the  theft  to  any  person.  The  evidence 
as  to  the  loss  of  the  brooch  was  solely  that 
of  Mrs.  Brabston.  She  testified.  In  substance, 
that  the  brooch  was  seen  by  her  in  her  trunk 
when  she  left  the  room  at  about  6  o'clock  in 
the  morning  of  the  day  of  the  search  to  go 
from  North  Bend  to  Seattle;  that  she  locked 
the  trunk ;  that  when  she  returned  about  8:15 
or  8:30  In  the  evening  of  the  same  day,  ttie 
trunk  had  been  opened  by  detaching  the  two 
locks  on  it,  and  had  not  been  closed  entirely ; 
that  the  brooch  and  the  box  containing  It 
were  missing,  and  in  place  thereof  had  been 
left  a  cheap  paste  Imitation  worth  aboat  ten 
cents;  that  the  brooch  was  worth  $350.  She 
also  testified  that  there  was  considerable 
other  jewelry  in  the  trunk,  aggregating  In 
value  approximately  $2,000,  none  of  which 
was  taken.  We  cannot  and  do  not  believe 
this  tale.  It  taxes  credulity  beyond  the  limit. 
It  passes  belief  that  some  person  other  than 
the  officers  who  made  the  search — who  could 
have  known  nothing  beforehand  of  it,  since 
the  deputy  prosecuting  attorney  placed  the 
search  warrant  in  the  hands  of  the  oflicer 
after  arriving  at  North  Bend  from  Seattle 
about  noon  and  the  search  of  the  premises  oc- 
curred Immediately — saw  the  brooch  in  its 
small  box,  purloined  it  after  the  officers  bad 
departed,  substituted  an  imitation  broocb 
in  its  place,  and  left  $1,700  worth  of  otber 
jewelry  In  the  trunk  untouched. 

Although  mindful  of  the  rule  applicable 
when  the  trial  court  has  the  opportunity  of 
seeing,  hearing,  and  judging  of  the  credibility 
of  the  witnesses  at  first  hand,  we  are  also 
cognizant  that  Mrs.  Brabston  was  an  inter- 
ested witness  and  the  most  interested  person 
in  the  success  of  her  cause;  that  she  was  un- 
doubtedly smarting  under  the  sense  of  injury, 
."humiliation,  and  disgrace,"  because  of  her 
effects  having  been  searched  for  unlawful 
merchandise,  no  matter  how  lawful,  techni- 
cally, the  search.  We  also  must  consider  and 
weigh  the  evidence  upon  the  record  de  novo, 
as  required  by  law. 

[3]  Two  officers,  Shrewsbury  and  another 
constable,  conducted  the  search,  and  a  dep- 
uty prosecuting  attorney  stood  by  and  ob- 
served. They  testified  that  they  opened  the 
trunk  by  prying  out  three  small  nails  in 
each  of  the  two  locks,  which  loosened  the 
locks  from  the  trunk ;  that  they  lifted  the 
tray  out,  felt  around  in  the  lower  part  of  the 
trunk,  "found  nothing  for  which  they  were 
searching,"  replaced  the  contents  of  the  trnnk, 
replaced  the  tray  in  the  same  condition  as  be- 
fore, closed  the  lid,  replaced  the  locks,  and 
Inserted  the  three  small  nails  in  each  as  they 
were  before,  except  that  the  nails  could  not 
be  clinched  on  the  inside  of  the  box  of  tbe 
trunk  with  the  lid  closed  as  they  were  before, 
but  that  outwardly  the  trunk  and  the  locks 
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ttad  the  same  appearance  aa  before  tbey  took 
off  the  locks;  that  when  they  opened  the 
trunk  no  Jewelry  was  visible  in  It ;  that  they 
saw  none.  One  of  the  constables  was  sued 
and  the  other  was  not,  and  the  deputy  prose- 
Tutor  was  not.  Certainly  then  these  two  were, 
at  least  apparently,  disinterested  witnesses, 
rbere  was  some  other  evidence  tending  to 
show  that  Mrs.  Brabston  had  made  state- 
ments tending  to  show  that  she  had  herself 
previously  had  her  diamond  brooch  altered 
Into  ring  settings,  and  that  her  husband  ob- 
jected to  her  keeping  the  brooch  for  personal 
reasons.  The  testimony  of  the  principal  wit- 
ness for  respondents,  which  stands  alone  as 
to  the  loss,  being  so  thoroughly  Improbable 
as  to  be  utterly  incredible,  we  feel,  upon  the 
carctfnl  consideration  thereof  and  of  the 
whole  record,  that  the  preponderance  of  evi- 
dence does  not  support  the  findings  of  the 
trial  court. 

The  Judgment  Is  therefore  reversed. 

BliUS,  O.  J.,  and  MOUNT,  J.,  concur. 

(101  Wash.  M) 

BLAKE  v.  MERRITT.    (No.  14266.) 
(Supreme  Court  of  Washington.    April  5,  1918.) 

1.  Contracts   ®=5>270(1)— Rescission— Fraud 
— Diligence. 

One  who  seeks  to  avoid  a  contract  which  h« 
has  been  induced  to  enter  into  by  fraudulent 
represcDtations  of  another  touching  the  subject- 
matter  of  the  contract  must  proceed  with  rea- 
sonable promptitude  upon  discovering  the  fraud, 
or  the  right  to  rescind  will  be  waived. 

2.  Vendob  and  Purcraseb  «=9ll4  —  Rksois- 
BiON— Fkadd— Waivkb. 

Where  a  purchaser  made  two  payments  on 
the  contract  after  discovering  fraud  and  also 
paid  the  taxes,  her  right  to  rescind  on  account  of 
frand  was  waived. 

3.  Estoppel  €=963— Inconsistent  Oonduot— 
Claim  as  to  Contbact. 

Where  a  vendee  after  alleged  rescission 
sought  to  recover  monoy  paid  under  contract, 
she  could  not  defeat  vendor's  right  to  forfeiture 
for  nonpayment  of  installments  on  the  theory 
that  he  accepted  payments  after  they  were  due, 
and  waived  the  clause  making  time  of  the  es- 
sence of  the  contract;  such  contentions  Iieing 
repugnant. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  E.  H.  Wright,  Judge. 

Action  by  May  Blaise  against  W.  H.  Mer- 
rltt  Judgment  non  obstante  veredicto  for 
defendant,  and  plaintiff  appeals.     Afflrmed. 

Douglas  <&  Douglas,  of  Colviile,  and  A.  H. 
Wlsoman,  of  Seattle,  for  appellant  Saund- 
ers &  Nelson  and  George  Harroun,  all  of 
Seattle,  for  resiMudent 

MAIN,  J.  The  plaintiff,  claiming  to  have 
previously  rescinded  a  contract  for  the  pur- 
chase of  real  estate  on  the  ground  of  fraud, 
brought  this  action  to  recover  the  money 
which  had  been  paid  in  ptu-suance  of  the  con- 
tract. The  defendant  denied  the  fraud  and, 
by  way  of  affirmative  defense,  claimed  a  for- 
feiture on   account    of   the   default    of  the 


plaintiff  in  making  the  iMyments  as  required 
by  the  contract  Tbe  affirmative  defense 
was  denied  by  a  reply.  The  questions  uT 
fact  were  submitted  to  a  Jury,  and  resulted 
In  a  verdict  in  favor  of  the  plaintiff  in  the 
sum  of  $1,398.32.  Within  the  time  required 
by  law,  the  defendant  moved  for  a  Judgment 
in  his  favor  notwithstanding  the  verdict 
This  motion  was  sustained,  and  a  Judgment 
entered,  denying  the  right  of  the  plaintiff  to 
recover,  and  forfeiting  the  contract  unless 
the  plaintiff,  within  60  days  from  the  entry 
of  the  Judgment,  should  pay  the  balance  due 
thereon  In  the  sum  of  $871.60.  Tram  this 
Judgment  the  plaintiff  appeals. 

The  facts  may  be  briefly  stated  as  follows: 
On  August  4,  1909,  the  appellant  purchased 
from  the  respondent  tea  acres,  of  land  in 
Snohomish  county.  This  land  is  located  ap- 
proximately two  miles  from  the  town  of  Ed- 
mondB,  and  wl^ln  easy  distance  from  the 
dty  of  Seattle.  The  parties  to  the  contract 
both  resided  In  the  latter  dty.  A  few  day.s 
before  the  contract  was  executed,  the  re- 
spondent took  the  appellant  out  to  show  her 
the  land.  After  going  as  far  as  they  could 
upon  the  highway,  they  all^ted  from  the 
vehicle  In  which  they  were  lidlng  and  start- 
ed to  walk  to  the  land.  They  went  but  a 
short  distance  and  returned.  The  appellant 
claims  that  the  land  that  she  purchased  was 
the  land  upon  which  they  went,  and  was  bor- 
dering upon  the  highway.  The  respondent 
claims  that  he  did  not,  in  fact,  and  did  not 
Intend  to,  sell  the  land  near  the  highway,  and 
that  he  told  the  appellant  that  the  land 
which  be  contemplated  selling  her  was  about 
three-quarters  of  a  mile  distant  He  also 
claims  that  he  desired  the  appellant  to  go 
and  see  the  land  which  he  contemplated 
selling,  but,  owing  to  the  fact  of  it  be- 
ing a  warm  day  and  the  tramp  to  the  land 
not  being,  an  easy  one,  the  appellant  con- 
cluded not  to  make  the  trip,  but  to  pur- 
chnse  the  land  on  the  respondent's  represen- 
tation that  it  was  land  In  general  character 
like  that  upon  which  they  then  were.  A 
few  days  later,  the  written  contract  above  re- 
ferred to  was  entered  into,  by  which  the 
appellant  agreed  to  purchase  the  ten  acres 
of  land  described  therein  for  the  sum  of 
$1,500,  $300  of  which  was  paid  at  the  time, 
and  the  balance,  or  $1,200,  was  to  be  paid  at 
the  rate  of  $10  per  month.  The  land  de- 
scribed In  the  contract  is  the  land  mentioned 
as  being  three-quarters  of  a  mile  from  the 
highway.  The  appellant  testified  that,  dur- 
ing the  early  part  of  the  year  1914,  she  first 
became  suspicious  that  the  land  described 
in  the  contract  was  not  the  land  near  the 
highway,  which  she  had  seen.  A  portion  of 
her  testimony  on  this  subject  is  as  follows: 

"It  was  some  time  in  the  early  part  of  1914 
when  I  became  suspicious  that  the  land  describ- 
ed in  the  contract  was  not  the  land  I  really 
thought  I  bought.    I  discovered  that  I  had  been 
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deceived  at  tbe  time  when  the  taxes  were  due  in 
1914.  It  was  taxpaying  time,  some  time  be- 
tween March  and  Jnne,  1914.  It  must  have 
been  some  time  before  June,  1914,  that  Mr.  Mer- 
ritt  and  I  had  tbe  conversation  in  which  he  told 
me  that  my  land  was  not  on  a  county  road,  and 
when  he  said,  'That  day  when  we  went  out  to 
look  at  the  land  we  were  not  right  on  yonr 
land.'  •• 

Subsequent  to  tbe  conversation  detailed 
by  the  appellant,  tn  which  she  says  that  the 
respondent  told  her  that  the  land  which 
she  purchased  was  not  near  the  road,  and 
on  June  2,  1914,  she  made  a  payment  of  $10 
on  the  contract,  and  on  August  3,  1914,  a 
payment  of  $20.  During  the  spring  of  1915, 
she  paid  the  1914  taxes.  During  the  sum- 
mer of  1915,  the  appellant  caused  tbe  land 
described  in  the  contract  to  be  located  by  a 
surveyor,  and  for  the  first  time  saw  it.  Aft- 
er seeing  the  land,  and  having  some  nego- 
tiations with  the  respondent,  she  claims  to 
have  rescinded  the  contract.  On  January 
10,  1916,  the  present  action  was  begun.  If 
there  is  fraud  in  this  case,  it  is  because  the 
land  described  in  the  contract  was  not  the 
land  sold.  The  evidence  took  a  somewhat  wid- 
er range,  bat,  without  reviewing  it  here  in 
detail,  it  may  be  said  that  the  evidence  will 
not  sustain  a  charge  of  fraud  In  any  other 
particular.  The  question  whether  the  land 
sold  was  that  described  la  the  contract  was 
submitted  to  the  jury  under  a  proper  in- 
struction, and  the  verdict  of  the  Jury  will 
be  accepted  as  determinative  of  this  ques- 
tion. 

[1]  It  is  first  claimed  that  the  trial  court 
erred  In  granting  the  Judgment  notwith- 
standing the  verdict  Whether  this  was  er- 
ror depends  upon  whether  the  appellant,  by 
making  the  payments  on  the  contract  and 
the  payment  of  taxes  subsequent  to  the  time 
when  she  knew  that  the  land  described  in 
the  contract  was  not  that  which  she  claimed 
to  have  purchased,  and  by  her  delay  in 
bringing  the  action,  had  waived  her  right 
to  rescind  the  contract  on  the  ground  of 
fraud.  The  rule  is  that  one  who  seeks  to 
avoid  a  contract  which  he  has  been  Induced 
to  enter  into  by  fraudulent  representations 
of  another  touching  the  subject-matter  of 
the  contract  must  proceed  with  reasonable 
promptitude  upon  discovering  the  fraud,  or 
the  right  to  rescind  will  be  waived.  Angel 
V.  Ctolurabla  Canal  Co.,  69  Wash.  550,  125 
Pac.  766;  Thomas  v.  McOue,  19  Wash.  287, 
53  Pac.  161;  Pearson  v.  Gullans,  81  Wash. 
57,  142  Pac.  456. 

[2]  Prom  the  appellant's  own  testimony, 
it  appears  that  she  knew  of  the  fraud  prior 
to  the  month  of  June,  1914.  Subsequent  to 
this  she  made  two  payments  on  the  con- 
tract—$10  <m  June  2,  1914,  and  $20  on  Au- 
gpst  3,  1914.  Some  time  during  the  spring 
of  1915  she  paid  taxes  for  the  previous 
year.  The  present  action  was  brought  on 
January  10,  1916.  Under  these  undisputed 
facts,  it  must  be  held  that  tbe  right  to  re- 


scind had  been  waived.  The  ai^ellaat  did 
not  proceed  with  reasonable  promptitude  up- 
on discovering  the  fraud.  If  fraud  were  com- 
mitted, and  made  the  payments  referred  to 
with  full  knowledge  thereof.  The  ai^)ellant 
claims  that  she  Is  not  barred  of  her  right 
to  prevail  by  reason  of  laches,  but  tbe  doc- 
trine of  laches  is  not  applicable  to  this  case. 

[3]  It  is  next  claimed  that  the  trial  court 
erred  in  entering  the  Judgment  of  forfeiture, 
even  though  such  Judgment  was  a  conditional 
one  and  gave  the  appellant  60  days  in  wlilcti 
to  meet  the  balance  due.  In  support  of  this 
contention  it  Is  argued  that  the  respondent 
was  not  in  a  position  to  forfeit  the  contract 
because  he  had  repeatedly  accepted  pay- 
ments subsequent  to  the  time  that  they  were 
due,  and  had  thereby  waived  the  clause  in 
the  contract  which  made  time  of  the  essence 
thereof;  but  this  contention  Is  hardly  con- 
sistent with  the  contention  that  the  contract 
had  beat  rescinded.  The  appellant  cannot 
wage  her  action  on  the  theory  of  rescission 
and  at  the  same  time  urge  the  contract  for 
the  purpose  of  defeating  the  respondent's 
right  to  forfeit  She  cannot  in  the  same 
action  proceed  on  the  tbeM7  that  the  con- 
tract has  been  rescinded  and  also  seek  to 
enforce  the  terms  of  the  contract  Myers  t. 
Calhoun,  Denny  &  Ewlng,  85  Wash.  689,  149 
Pac.  19. 

The  appellant  will  have  60  days  after  the 
remittitur  from  this  court  is  filed  in  the  su- 
perior court  in  whidi  to  comply  with  the 
Judgment  of  the  superior  court  covering  the 
matter  of  forfeiture. 

The  Judgment  will  be  affirmed. 

ELLIS,  C.  J.,  and  PARKER,  FDU.BR- 
TON,  and  WEBSTER,  JJ.,  concur. 

='=^=  (101  Wash.  1) 

STATE  ex  rel.  SNOOK  v.  JUREY,  Superior 

Court  Judge.     (No.  14662.) 
(Supreme  Court  of  Washington.    April  3,  1918.) 

1.  Appeal  and  Errob  <s=>571— Statemewt  or 
Facts— Cebtipication  . 

Under  Rem.  Code  1915,  |  391,  requiring  the 
judge  of  the  trial  court  to  certi^  a  statement 
of  fact  as  containing  all  the  material  facta 
"when  such  is  the  fact,"  a  judge  ca.nnot  be  com- 
pelled to  certify  a  statement  as  containing  all 
material  facts,  where  such  is  not  the  case,  al- 
though the  opposing  party  hag  proposed  no 
amendments  to  the  statement  notwithetonding 
section  389,  providing  that,  if  no  amendment 
shall  be  served  within  the  time  Umited  for  the 
filing  of  tbe  statement  of  facts,  the  statement 
shall  be  deemed  agreed  to. 

2.  Appeal  and  Errob  ®=>655(3)— STATcnsn' 
OF  Pacts — Amendment. 

Where  a  statement  of  facts  relative  to  an 
attorney's  allowance  of  fees  contained  70  type- 
written pages,  but  did  not  contain  all  the  facts 
material  to  tbe  issue,  the  jud^  of  the  trial 
court  was  not  justified  in  strikmg  it  from  tiie 
record,  as  being  made  in  bad  faith,  withoat 
allowing  proponent  an  opportunity  to  amend 
the  statement  so  as  to  include  all  material  facta. 

Department  1.  Original  application  fi>r  a. 
mandate  by  the  state  of  Washington  on  the 
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relation  of  Ina  Hoffman  Snook,  to  compel 
Tobn  S.  Jurey,  Judge  of  the  Superior  Cottrt 
of  Klnjf  County,  to  certify  a  statement  of 
Tacts.     Writ  denied,  with  directions. 

Tucker  &  Hyland,  of  Seattle,  for  plalnOff. 
Roy  E.  CampbeU  and  Donwortb  ft  Todd,  aU 
of  Seattle,  for  respondent 

PARKER,  J.  The  relator.  Ina  Hoffman 
Snook,  seeks  an  order  and  mandate  from  this 
court,  requiring  the  defendant  John  S.  Jurey, 
as  Judge  of  the  superior  coiut  of  King  coun- 
ty, to  certify  a  statement  of  facts  as  pro- 
posed by  ber  in  an  action  tried  and  prose- 
cuted to  final  Judgment  upon  the  merits  In 
that  court.  Judge  Jurey  presiding,  from 
which  Judgment  she  has  appealed  to  ttiis 
court. 

The  action  in  whldi  the  relator  seeks  to 
bare  settled  and  certified  the  statement  of 
facts  in  question  was  commenced  and  prose- 
cuted in  the  superior  court  for  King  county 
by  ber  as  plaintiff  against  H.  B.  Kennedy 
and  eight  others,  including  Carl  J.  Smith, 
as  defendants.  The  main  purpose  on  the 
part  of  relator  in  prosecuting  that  action 
does  not  ai^ear  in  the  record  before  us.  It 
appears,  however,  that  there  was,  In  some 
manner  incidentally  involTed  therein,  the 
question  of  the  amotmt  of  compensation 
Carl  J.  Smith  was  entitled  to  for  services 
rendered  by  him  as  attorney  for  the  relator 
as  executrix  of  the  last  will  and  testament  of 
Josephine  E.  Kennedy,  deceased.  On  August 
1,  1917,  a  Judgment  for  such  services  was 
rendered  in  tbat  action  in  favor  of  Carl  J. 
Smith  and  against  Ina  Hoffman  Snook  as 
executrix  of  the  last  will  and  testament  of 
Josephine  Kennedy,  deceased,  and  against 
the  estate  of  Josephine  Kennedy,  in  the  sum 
of  $6,000.  She  appealed  from  that  Judgment 
to  this  court,  and  thereafter  caused  to  be 
prepared,  filed,  and  served  upon  Carl  J. 
Smith  and  the  other  defendants  in  that  ac- 
tion her  proposed  statement  of  facts.  This 
statement  was  proposed  as  a  statement  of 
all  the  material  facts  occurring  in  the  cause 
relating  to  the  question  of  attorney's  fees 
claimed  by  Carl  J.  Smith,  as  was  evidenced 
by  the  proposed  certificate  attached  thereto 
to  be  signed  by  the  Judge,  reading  in  part  as 
follows : 

"I  do  farther  certify  that  said  statement  of 
facts  contains  all  of  the  material  facts,  matters, 
and  proceedings  lieretofore  occurring  in  said 
canse  in  the  matter  of  attorney  fees  and  not 
already  a  part  of  the  record  herein,  and  that 
the  same  contains  all  the  facts,  matters,  and 
proceedinrs.  and  nil  the  evidence  and  testimony 
introduced  npon  the  trial  of.  said  cause  in  the 
matter  of  attorney  fees." 

Thereafter,  within  the  ten  days  prescribed 
by  section  389,  Rem.  Code,  for  proposing 
amendments  to  proposed  statements  of  fact. 
Smith  moved  the  court  to  compel  appellant, 
this  relator,  to  file  a  complete  statement  of 
facts,  or  in  the  alternative  to  strike  her  pro- 
posed statement  of  facts,  and  also  objected 
to  the  signing  of  ihe  statement  of  facts  as 


proposed;  that  Is,  objected  to  it  being  sign- 
ed as  a  statement  of  all  the  facts.  This 
motion  and  objection  was  based  upon  the 
ground  that  the  proposed  statement  did  not 
contain  all  of  the  facts  occurring  in  the 
cause  relating  to  the  matter  of  the  attor- 
ney's fees  in  question.  The  Judge  denied  the 
motion  lx>th  as  to  compelling  her  to  prepare 
a  more  complete  statement  and  as  to  strik- 
ing the  proposed  statement,  but  be  did  not 
then  sign  the  proposed  statement  as  either 
a  partial  or  fuU  statement  of  the  facts. 
Thereafter  relator  caused  to  be  served  upon^ 
Smith  a  notice  that  she  would  apply  to  the 
Judge  to  certify  the  statement  as  proposed 
by  her.  The  matter  came  on  to  be  beard, 
when  Smith  renewed  his  objection  to  the 
signing  of  the  statement  as  proposed  upon 
the  ground  that  it  did  not  contain  all  of  the 
facts  occurring  in  the  cause  relating  to  tlie. 
matter  of  the  attorney's  fees  in  question. 
The  Judge  in  effect  sustained  this  motion, 
refusing  to  certify  the  statement  as  propos- 
ed, but  did  sign  a  certificate  thereto  reading 
as  follows: 

"I,  John  S.  Jnrey,  one  of  the  Judges  of  the 
above^Dtitled  eonrt,  sitting  In  department  No. 
5  thereof,  and  the  judge  before  whom  the  above- 
entitled  cause  was  tried,  do  hereby  certifjr  that 
the  matters  and  proceedings  contained  in  l^e 
foregoing  statement  of  facts  are  matters  and 
proceedings  occurring  in  said  cause,  and  the 
same  are  hereby  made  a  part  of  the  record 
herein. 

"Done  in  open  court,  counsel  for  plaintiff  and 
defendant  bemg  present,  and  counsel  for  plain- 
tiff objecting  to  tne  form  of  this  certificate,  this 
2Sth  day  of  January,  1918.  Exception  allowed 
to  plaintiff.  John  S.  Jurey,  Judge." 

A  copy  of  the  proposed  statement  as  cer- 
tified by  the  Judge  la  before  ns  attached  to 
the  application  for  the  writ  in  this  proceed- 
ing. It  contains  70  ordinary  pages  of  type- 
writing, and  it  appears  upon  its  face  to  cover 
In  considerable  detail  and  quite  fully  the 
question  of  attorney's  fees  for  services  ren- 
dered by  Smith  to  the  estate  of  Josephine  B. 
Kennedy  and  relator  as  executor  thereof, 
though  we  cannot  tell  from  the  face  of  the 
statement  Just  how  far  it  may  be  deficient 
as  a  statement  of  all  the  fiicts  occurring  in 
the  cause  relating  to  that  question.  In  his 
return  and  answer  In  this  proceeding  the 
Judge  states  in  part  as  follows: 

"That  the  said  proposed  statement  of  facts, 
as  on  file  and  of  record  in  said  cause,  a  copy 
of  which  is  attached  to  the  application  for  the 
alternative  writ  of  mandate  herein,  does  not 
contain  all  of  the  material  facts,  matters,  and 
proceedings  heretofore  occurring  in  said  cause, 
but  contains  only  a  ^art  of  the  material  facts, 
matters,  and  proceedmgs  occurring  therein  re- 
specting the  attorney's  fees  of  the  said  Carl 
J.  Smith  as  aforesaid.  That  at  the  trial  of 
said  cause  the  said  Carl  J.  Smith,  H.  B.  Ken- 
nedy, and  P.  S.  Norton  testified  at  great  length 
concerning  the  actual  services  performed  by 
the  said  Carl  J.  Smith  as  attorney  for  the  ex- 
ecutrix of  the  estate  of  Josephine  E.  Kennedy, 
deceased,  and  for  the  estate  of  Josephine  B. 
Kennedy,  which  testimony  was  relevant  and 
material  upon  the  issue  of  the  amount  of  at- 
torney's fees  which  should  be  allowed  the  said 
Carl  J.  Smith  for  the  services  aforesaid.    That 
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the  evidence  given  by  the  above-mentioned  wit- 
nesses is  not  contained  in  the  proposed  state- 
ment of  facts  on  file  and  of  record  in  said 
cause,  nor  is  it  any  part  of  the  record  therein. 
That  to  require  affiant  to  certify  that  the  said 
proposed  statement  of  facts  on  file  in  said 
cause  contains  all  of  the  material  facts,  mat- 
ters, and  proceedings  heretofore  occurring  in 
said  cause  in  the  matter  of  said  attorney's  fees 
and  not  already  a  part  of  the  record  herein, 
and  all  the  evidence  and  testimony  introduced 
upon  the  trial  of  said  cause  In  the  matter  of 
said  attorney's  fees,  would  be  requiring  affiant, 
as.  a  judge  of  the  superior  court  of  King  coun- 
ty! to  certify  to  something  affiant  and  said 
court  knows  not  to  be  true,  but  false  and  mis- 
leading. Furthermore,  affiant  states  that  at 
the  trial  of  said  cause,  as  is  shown  by  the 
agreement  of  counsel  made  in  open  court  and  as 
set  forth  on  pages  8  and  9  of  the  proposed 
statement  of  facts,  all  of  the  testimony  in  the 
above-entitled  cause  was  to  be  considered  by  the 
court  in  fixing  and  determining  the  value  of  the 
services  or  amount  of  the  attorney's  fees  of  the 
said  respondent,  Carl  J.  Smith;  that  all  of 
the  testimony  as  aforesaid  was  thereby  made 
relevant  and   material  thereto." 

There  is  nothing  In  the  record  before  us 
Indicating  that,  at  or  prior  to  the  signing  of 
the  statement  as  above  indicated,  counsel  for 
relator  was  by  the  judge  given  any  oppor- 
tunity to  furnish  such  additions  thereto  as 
would  make  it  a  statement  of  all  the  facts 
occurring  in  the  cause  relating  to  the  at- 
torney's fees  in  question.  We  think  we  may 
assume  from  the  record  and  the  statements 
of  counsel  at  the  hearing  in  this  court  that 
no  such  opportunity  was  by  the  judge  given 
to  counsel  for  relator. 

[1]  The  first  question  for  our  considera- 
tion Is,  Was  it  the  duty  of  the  Judge  to  cer- 
tify the  statement  as  proposed;  that  is,  to 
certify  It  as  a  statement  of  all  of  the  facts 
occurring  in  the  cause  relating  to  the  attor- 
ney's fees  in  question,  in  face  of  the  objec- 
tions of  counsel  for  Smith  in  whose  favor 
the  judgment  was  rendered,  nottvlthstanding 
no  amendments  were  proposed  in  his  tiehalf  7 
As  at  present  advised,  we  think  we  are  com- 
pelled to  proceed  upon  the  theory  that  the 
statement  as  proposed  did  not  contain  all  the 
facts  occurring  in  the  cause  relating  to  the 
attorney's  fees  In  question.  Counsel  for  re- 
lator contend,  however,  that  such  fact  is  of 
no  controlling  force  here,  since  no  amend- 
ments were  prc^osed  in  behalf  of  Smith,  and 
that  therefore  the  statement  as  proposed  be- 
came in  effect  an  agreed  statement  of  all  the 
facts  occurring  in  the  cause  relating  to  the 
attorney's  fees  in  question. 

Section  389,  Rem.  Code,  does  seem  to  make 
a  statement  of  facts  to  which  no  amendments 
are  proposed  an  agreed  statement  of  facts, 
and  seems  to  contemplate  that  the  trial 
judge  shall  certify  it  as  such,  and  this  we 
think  is  ordinarily  the  case.  But  we  do  not 
think  this  means  that  a  trial  judge  is  legally 
bound  to  certify  a  proposed  statement  of 
facts  as  containing  all  of  the  facts  occurring 
In  the  cause  not  already  a  part  of  the  record 
therein,  when  he  knows  that  such  is  not  the 
.^ct  and  the  opponent  of  the  i)arty  proposing 


such  statement  objects  to  It  being  so  certi- 
fied.   In  section  391,  Rem.  Code,  we  read: 

"The  ^udge  shall  certify  that  the  matters  and 
proceedings  embodied  in  the  bill  or  statement, 
as  the  case  may  be,  are  matters  and  proceedings 
occurring  in  the  cause  and  that  the  saoie  are 
thereby  made  a  part  of  the  record  therein;  and, 
vihen  *voh  ia  thg  fact,  he  shall  further  certify 
that  the  same  contains  all  the  material  facts, 
matters  and  proceedings  heretofore  occurring  in 
the  cause  and  not  already  a  part  of  the  record 
therein,  or  (as  the  case  may  be)  such  thereof  as 
the  parties  have  agreed,  to  be  all  that  ar«  ma- 
terial therein." 

We  Italicize  the  words  of  this  section  to  be 
particularly  noticed.  This  language  nega- 
tives the  idea  that  the  mere  failure  to  pro- 
pose amendments  compels  the  certifying  of 
a  statement  of  facts  as  containing  all  of  Cbe 
facts,  when  objections  to  so  certifying  it  are 
made  by  the  opponent  of  the  one  proposing  it, 
though  he  may  offer  no  amendments,  and 
the  trial  judge  knows  that  it  does  not  con- 
tain all  the  facts.  Plainly  a  statement  of 
facts  proposed  by  a  party  as  containing  all 
the  facts,  which  is  objected  to  by  the  oppos- 
ing party  upon  the  gn^und  that  it  does  not 
contain  all  the  facts,  is  not  an  agreed  state- 
ment of  all  the  facts. 

In  State  ex  rel.  Smith  v.  Parker,  Judge,  9 
Wash.  653,  38  Pac.  156,  there  was  involved 
a  situation  somewhat  like  that  here  Involv- 
ed: A  statement  of  facts  was  pr(q)oaed  by 
a  party  to  which  statement  amendments 
were  proposed  by  his  opponent,  and  which 
amendments  were  accepted  by  the  proposing 
party.  This,  under  section  389,  Rem.  Code, 
which  was  then  the  law  (Laws  1893,  p.  115), 
apparently  made  it  an  agreed  statem^it  of 
facts.  Counsel  for  the  proposing  party  in- 
sisted that  the  judge  should  then  certify 
the  statement  as  containing  all  the  facts  oc- 
curring in  the  cause  not  already  a  part  of  the 
record  therein.  This  was  objected  to  by 
counsel  for  the  opposing  party,  though  no  ob- 
jection was  offered  to  the  certifying  of  the 
statement  as  containing  matters  "occurring 
in  the  cause."  This  the  judge  offered  to  do. 
refusing  to  certify  ttiat  the  statement  con- 
tained all  the  facts.  It  was  sought  by  man- 
damus In  this  court  to  compel  the  judge  to 
certi^  the  proposed  statement  of  facts  as 
containing  all  tlie  facts.  In  denying  the  writ 
and  disposing  of  the  application  therefor. 
Judge  Stiles,  speaking  for  the  court,  said: 

"Section  11  of  chapter  60.  Laws  1893.  p. 
115,  is  appealed  to  by  the  relators  as  sustain- 
ing their  contention  that  when  a  statement  has 
been  proposed,  and  amendments  are  made  and 
accepted,  the  engrossed  statement  and  amend- 
ments are  to  be  taken  as  an  agreed  statement 
of  all  the  material  facts,  and  must  be  so  certi- 
fied by  the  judge.  But  the  error  of  this  con- 
struction is  apparent  from  the  present  case. 
The  statute  does  not  contemplate  that  a  trial 
judge  shall  be  called  upon  to  certify  to  this 
court  as  true  what  he  knows  to  be  not  tme." 

There  have  been  some  decisions  rendered 
since  then  which  may  seem  to  hold  that  It  is 
the  legal  duty  of  a  trial  judge  to  certify  a 
statement  of  facts  which  has  been  agreed 
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atwn  by  conosel  for  aU  parties,  according  as 
It  is  agreed  to  be  a  partial  or  a  full  state- 
ment, whether  such  agreement  Is  an  express 
one  or  one  arising  from  Implication  of  law 
upon  a  failure  to  propose  amendments,  upon 
an  acceptance  of  proposed  amendments,  or 
upon  a  failure  to  object  to  certifying  of  such 
statement  as  containing  all  the  facta.  But 
this  court  has  never  receded  from  the  holding 
above  quoted  from  In  State  v.  Parker,  to  the 
extent  of  even  suggesting  that  It  Is  the  legal 
duty  of  a  trial  judge  to  certify  to  a  state- 
ment of  facts  as  containing  all  the  facts, 
over  the  objections  of  the  opponent  of  the 
one  proposing  the  statement,  when  the  trial 
Judge  knows  that  the  statement  sought  to  be 
so  certified  does  not  In  fact  contain  all  the 
facts  occurring  in  the  cause  and  not  already 
a  part  of  the  record  therein.  We  cannot  say 
that  Judge  Jurey  failed  In  his  legal  duty 
when  he  refused  to  certify  the  statement  of 
facts  as  proposed;  that  Is,  as  containing  all 
the  facts  occurring  In  the  cause  relating  to 
the  attorney's  fees  of  Carl  J.  Smith  In  ques- 
tion. 

[2]  What  we  have  said  so  far  might  seem 
to  call  for  our  denial  of  the  writ  and  order 
prayed  for  by  relator  and  the  giving  of  no 
further  consideration  to  her  rights  in  the 
premises.  However,  since  this  is  an  original 
proceeding  in  this  court  and  is  Invoked  in  aid 
of  our  appellate  Jurisdiction,  we  think  we 
are  not  confined  to  the  mere  question  of  com- 
pelling the  certifying  of  the  statement  of 
facts  as  proposed,  but  that  it  is  our  duty  to 
grant  relator  such  relief  as  the  facts  pre- 
sented entitle  her  to,  looking  to  the  fair  pres- 
entation of  her  appeal  in  this  court.  Coun- 
sel for  relator  express  a  willingness  to  sup- 
ply any  deficiency  in  the  statement  of  facts 
proposed  by  her,  in  order  to  make  it  a  state- 
ment of  all  the  facts,  if  it  be  held  not  to  con- 
tain all  the  facts  in  its  present  condition. 

Now,  unless  it  clearly  appears  that  counsel 
for  relator  proposed  and  sought  the  certifying 
of  the  statement  of  facts  as  containing  all 
the  facts  relating  to  the  attorney's  fees  in 
question,  In  bad  f^th  and  in  an  attempt  to 
cast  upcHi  Smith,  the  Judgment  creditor,  the 
burden  of  supplying  a  statement  of  some  con- 
siderable portion  of  the  facts  relating  to  his 
attorney's  fees  in  order  to  make  it  a  state- 
ment of  all  the  facts, -we  think  the  Judge 
should  not  have  limited  his  decision  to  the 
bare  question  of  whether  or  not  the  state- 
ment as  proposed  contained  all  the  facts,  but, 
having  concluded  that  the  statement  did  not 
contain  all  the  facts,  should  have  given  re- 
lator opportunity  to  supply  such  deficiencies 
with  directions  as  to  what  should  be  so  sup- 
plied; and  not  until  after  reasonable  oppor- 
tunity and  neglect  on  the  part  of  the  relator 
to  so  supply  such  deficiencies  should  a  cer- 
tificate'as  asked  for  by  her  have  been  finally 
denied.  It  appears  here  that  a  statement 
of  all  the  facts  occurring  in  the  cause  relat- 
ing to  the  attorney's  fees  in  question  is  nec- 


essary to  review  the  judgment  appealed  from 
in  the  manner  relator  desires  to  have  that 
Judgment  reviewed.  So,  when  a  oertiflcate 
to  that  effect  was  finally  denied  by  the  Judge, 
such  denial  was  in  effect  the  striking  of  the 
statemoit  of  facts  as  proposed,  In  so  far  as 
Its  benefit  to  her  upon  appeal  is  concerned. 
We  adhere  to  the  rule  that  a  party  propos- 
ing a  statement  of  facts  cannot  cast  upon  his 
opponent  the  burden  of  furnishing  any  con- 
siderable portion  of  a  statement  through 
proposed  amendments;  but  that  does  not 
mean  that,  simply  because  a  proposed  state- 
ment of  all  the  facts  does  not  contain  all  the 
facts,  it  shall  be  cast  aside  by  the  trial 
Judge  and  a  certificate  thereto  as  such  finally 
refused  without  giving  an  opportunltiy  to  the 
one  proposing  It  to  supply  such  deficiencies 
as  the  Judge  may  deem  necessary  to  render 
it  such  that  he  can  truthfully  certify  to  it  as 
containing  all  the  facts.  In  State  ex  rel. 
Fowler  v.  Steluer,  61  Wash.  239,  98  Pac.  609, 
Judge  Fullerton,  speaking  for  the  court, 
made  the  following  pertinent  observations 
touching  this  question: 

"The  procedure  herein  provided  for,  it  will 
be  noticed,  does  not  contemplate  the  practice 
of  moving  to  strike  the  statement  of  facts 
merely  because  it  does  not  conform  to  what  tlie 
adverse  party  may  deem  a  proper  or  correct 
statement.  The  remedy  the  statute  gives  him 
is  the  right  to  propose  such  amendments  as 
will  make  the  statement  a  proper  aad  correct 
statement  of  the  facts  of  the  case,  and  in  all 
ordinary  cases  this  is  the  adverse  party's  sole 
remedy  for  a  defective  or  imperfect  statement. 
But  it  is  equally  plain  that  it  was  not  the  pur- 
pose of  the  statute  to  require  the  adverse  party 
to  furnish  the  entire  or  any  considerable  portion 
of  the  statement,  and  the  appellant  should  not 
be  permitted  to  compel  him  to  do  this,  either 
designedly,  or  by  omissions  made  through  inad- 
vertence. If,  therefore,  there  is  a  serious  omis- 
sion in  the  proposed  statement,  or  if  the  pro- 
posed statement  is  not  in  a  form  the  court  may 
deem  proper,  the  party  proposing  it  should  him- 
self be  required  to  supply  the  defect.  But  the 
proper  practice  to  accomplish  this  end  is  not 
to  strike  the  proposed  statement.  Such  a  prac- 
tice will  in  most  cases  deprive  the  party  of  his 
right  to  perfect  his  appeal,  and  consequently 
deprive  him  of  a  sulMtantial  part  of  that  reme- 
dial justice  guaranteed  by  the  Constitution  and 
laws  of  the  state.  The  better  practice  is  to 
give  the  party  an  opportunity  to  correct  the 
defects  and  supply  the  omissions  pointed  out, 
and  strike  the  statement  only  when  he  refuses 
to  comply  with  the  court's  order.  The  state- 
ment should  i>e  stricken  in  the  first  instance 
only  where  it  is  manifest  that  the  party  pro- 
posing it  has  been  guilty  of  bad  faitii  or  such 
gross  negligence  as  will  amount  to  bad  faith; 
the  remedy  should  not  be  invoked  where  there 
has  been  an  attempt  in  good  faith  to  comply 
with  the  statute." 

We  note  from  statements  made  In  the 
Judge's  return  in  this  proceeding  that  he  ex- 
pressed the  opinion  that  counsel  for  relator, 
in  furnishing  the  statement  of  facta,  did  not 
propose  it  as  a  statement  in  good  faith  of 
all  the  facts  relating  to  the  attorney's  fees  in 
question.  If  we  have  correctly  gathered  the 
view  of  the  trial  Judge  upon  the  question  of 
good  faith,  we  conclude  that  we  cannot  con- 
cur in  bis  view  upon  that  questibn  in  the 
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light  of  fbe  record  before  as.  Tbe  question 
of  attorney's  fees,  for  which  Judgment  was 
rendered  In  faror  of  Smith,  seems  not  to 
bare  been  the  main  Issue  In  the  case  upon 
trial,  and  It  seems  to  us  that  we  have  In  this 
record  euougb  facts  to  warrant  us  In  con- 
cluding that  there  was  reasonable  ground  for 
difference  of  opinion  as  to  how  much  of  the 
facts  occurring  upon  the  trial  of  that  case 
related  to  the  question  of  the  attorney's  fees 
for  which  Judgment  was  rendered  In  Smith's 
favor.  We  may  adopt  the  trial  Judge's  view 
that  the  statement  of  facts  as  proposed  by 
relator  did  not  contain  all  of  the  facts  re- 
lating to  that  question,  yet  we  do  not  think 
that  the  statement  as  proposed  was  so  far 
deficient  that  the  trial  Judge  was  warranted 
in  treating  it  as  a  statement  proposed  In  bad 
faith  with  an  Intent  to  cast  upon  Smith  the 
burden  of  supplying  the  deficiencies  through 
amendments.  This  being  true,  we  think  that 
the  trial  Judge  should  not  have  finally  de- 
termined that  the  statement  of  facts  as  pro- 
posed should  l>e  cast  aside  entirely  as  a  pro- 
posed statement  of  all  of  the  facts,  but  that 
he  should  have  given  the  relator  an  oppor- 
tunity to  supply  such  deficiencies  as  would 
make  it  a  statement  of  all  the  facts  such 
as  the  Judge  could  truthfully  certify  to  be 
such. 

While  we  deny  a  peremptory  writ,  require 
ing  the  Judge  to  certify  the  statement  of 
facts  as  proposed,  in  its  present  condition 
we  direct  that  the  Judge  now  furnish  to  re- 
lator a  reasonable  opportunity  and  time  to 
prepare  such  additions  to  the  statement  as 
will  make  a  statement  of  all  the  facts  occur- 
ring in  the  cause  relating  to  the  attorney's 
fees  in  question  not  already  a  part  of  the  rec- 
ord therein,  and  that  the  Judge  designate  in 
a  general  way  the  particulars  wherein  the 
statement  as  proposed  is  deficient,  to  the 
end  that  counsel  for  relator  may  know  what 
is  required  in  that  behalf. 

ELLIS,  C.  J.,  and  FULLERTON,  WEB- 
STER, and  MAIN,  JJ.,  concur. 

(100  Wash.  6T4) 
O'BRIEN  V.  INDUSTRIAL  INSURANCB 
DEPARTMENT.    (No.  14429.) 
(Supreme  Court  of  Washington.    April  8,  1918.) 

1.  Appeal  and  Ebrob  e=>544(2)— Absence  of 
Statextent  of  Facts— Extent  or  Review — 
Findings. 

The  bringing  up  of  a  case  on  the  findings 
of  the  court  below  without  a  statement  of  fact 
raises  but  one  question,  which  is  whether  the 
findings  sustain  the  judgment. 

2.  Appeal  and  Ebbor  (S=>931(1)  —  Pbesump- 
TioN— Findings— Evidence. 

All  intendments  and  inferences  are  to  be 
taken  in  favor  of  tbe  findings  of  the  court  be- 
low, and  it  must  be  presumed  that  there  was 
evidence  to  sustain  tbe  findings. 

3.  Master  and  Servant  <8=5417(5)  —  Wobk- 
HEN's  Compensation  Act  —  Presumption 
ON  Appeai^-Employment  in  Wabehottse. 

Under    the    Workmen's   Compensation    Act 


(Rem.  Code  1915,  H  6604—1  to  6604-32),  in- 
cluding docks  and  wharves  with  tbe  enumerated 
eztrabazardons  employments,  and  on  findings 
that  tbe  employer  was  carrying  on  a  general 
public  warehouse,  dock,  and  wharf  business  and 
that  deceased  was  a  watchman  is  the  warehouse 
put  to  work  by  the  foreman  having  charge  of 
it  and  the  employer's  plant,  and  on  a  stipula- 
tion that  the  work  was  extrahazardous,  it  will 
be  inferred  that  the  dock,  wharf,  and  warehouse 
was  a  single  structure  or  plant,  or  that  if  they 
were  separate  that  they  were  so  operated  as  to 
make  one  business,  or,  if  only  a  warehou^,  that 
the  employment  was  extrahazardous;  either 
theory  entitling  the  widow  of  the  deceased  em- 
ployfi  to  recover. 

4.  Master   and    Servant   «=»417(5)— Work- 
men's   Compensation    Act  — Funds    roB 
Patment  of  Claims. 
On  the  holding  that  the  warehouse  might  or 
might  not  be  within  the  terms  of  the  act,  de- 
pending upon  its  character,  and  that  a  ware- 
house  Duilt  over  a  dock  or  wharf  may   be  a 
structural  part  of  the  dock  or  wharf,  it  will  be 
presumed  tnat  a  fund  is  or  would  be  collected 
out  of  which  the  claim  of  the  widow  of  an  em- 
pIoy6  killed  in  such  warehouse  could  be  satis- 
fied. 

6.  Masteb  and  Sebvant  ^=3420— Wobkmkn'b 
Compensation     Act— Appeal— Attobhkt's 
Fees. 
The  right  of  a  litigant  to  recover  attorneys 
fees  from  an  opposing  party  is  a  statutory  ri|;iit, 
and,  though  Rem.  Code  1915,  Si  6604—20,  re- 
lating to  appeals  from  the  orders  of  the  Indus- 
trial   Insurance    Commission    to    the    superior 
court  allows  the  recovery  of  an  attorney^  fee, 
yet,  in  the  absence  of  any  statute  authority,  nei- 
ther the  superior  court  nor  the  Supreme  Court 
can   allow  such  fees  upon  an  appeal  from  the 
superior  court  to  the  Supreme  Court. 
FuUerton  and  Main,  JJ.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court, 
King  County;    Walter  M.  French,  Judge. 

Proceeding  under  Workmen's  Compensa- 
tion Act  by  Emma  O'Brien,  widow  of  Robert 
C.  O'Brien,  to  obtain  compensation  for  his 
death,  opposed  by  the  Virginia  Street  Dock  & 
Warehouse  Company,  employer.  The  claim 
was  rejected  by  the  Industrial  Insurance 
Commission,  and  on  appeal  to  the  superior 
cqurt  there  was  a  judgment  allowing  the 
claim,  and  the  Industrial  Insurance  Depart- 
ment appeals.    Modified  and  affirmed. 

W.  V.  Tanner  and  Howard  Waterman, 
both  of  Olympia,  for  appellant  Geo.  H. 
Rummens,  Jay  O.  Allen,  and  E.  L.  Wlenir,  all 
of  Seattle,  for  respondent 

CHADWICK,  J.  Robert  C.  O'Brien  was 
accidentally  killed  while  in  the  employ  of  the 
Virginia  Street  Dock  &  Warehouse  Company. 
His  widow,  the  respondent,  presented  to  the 
Industrial  Insurance  Commission  a  claim 
for  compensation  under  the  Workmoi's 
Compensation  Act.  The  claim  was  rejected 
by  tbe  commission,  whereupon  the  respond- 
ent appealed  from  tbe  order  of  rejection  to 
the  superior  court  of  King  county.  That 
court  entered  a  Judgment  allowing  the  claim 
and  the  commission  appeals  to  this  court,  as- 
signing as  errors:  (1)  That  the  claimant  is 
not  entitled  to  compensation  because  the  de- 
cedent was  killed  while  working  in  a  ware- 
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bouse,  which  character  of  work  la  not  extra- 
hazardous within  the  meaning  of  the  Work- 
men's Compensation  Act;  and  (2)  that  the 
allowance  of  the  conditional  attorney  fee  is 
unwarranted  by  the  statute. 

The  case  Is  before  us  upon  the  findings  of 
fact  made  by  the  trial  court  and  the  con- 
clusions of  law  drawn  therefrom ;  the  evi- 
dence on  which  the  findings  are  based  not 
being  in  the  record.  The  findings  of  fact  fol- 
low: 

"I.  That  on  the  4th  day  of  June,  1910,  the 
Virginia  Street  Dock  ft  Warehouse  Company 
was  a  corporation  engaged  in  conducting  and 
carrying  on  a  general  public  warehouse,  dock, 
and  wharf  operation  business  in  the  city  of 
Seattle,  state  of  Washington,  and  in  storing  and 
handling  therein  goods,  wares,  and  merchandise 
of  other  people  and  the  general  public  for  hire, 
in  which  said  dock,  warehouse,  and  wharf  op- 
eration it  used  and  operated  power-driven  ma- 
chinery in  conducting  and  carrying  on  its  said 
business. 

"II.  That  on  the  8d  day  of  June,  1918,  the 
said  corporation  directed  one  David  W.  West 
as  ita  agent  to  procure  for  said  corporation  a 
watchman  to  work  in  and  guard  its  said  ware- 
house during  the  following  day,  and  that  pursu- 
ant to  such  direction  the  said  David  W.  West 
sought  out  Robert  G.  O'Brien  and  requested 
him  to  call  at  the  office  of  said  corporation  at 
its  said  plant  on  the  morning  of  the  following 
day,  to  wit,  on  Sunday,  the  4th  day  of  June, 
1916,  for  the  purpose  of  entering  the  employ 
of  said  corporation  in  said  capacity,  and  that 
about  7  o'clock  on  said  Sunday  morning  the 
said  Robert  C.  O'Brien  reported  at  the  said  of- 
fice of  said  corporation,  and  was  then  and  there 
at  said  time,  by  the  foreman  of  said  corpora- 
tion, who  was  in  charge  of  the  said  plant  of  said 
corporation,  placed  at  work  as  a  watchman  in 
charge  of  the  warehouse  of  said  corporation's 
aforesaid  plant,  and  was  by  said  foreman  di- 
rected to  report  to  him,  the  said  foreman,  at 
stated  intervals  with  reference  to  his  said  work, 
and  thereupon  the  said  O'Brien  went  into  the 
said  warehouse  and  commenced  to  perform  serv- 
ices under  said  employment. 

"III.  That  the  said  West  was  in  no  wise  en- 
gaged in  the  business  of  operating  said  ware- 
house, and  had  no  control  or  direction  over  the 
method  or  manner  in  which  the  said  O'Brien 
riiould  perform  his  services,  but  said  services 
were  to  be  performed  and  were  performed  by 
the  said  O'Brien  under  the  order  and  direction 
of  the  officers  and  agents  of  the  said  corpora- 
tion. 

"IV.  That  at  the  trial  of  this  cause  it  was 
stipulated  between  the  attorneys  for  the  respec- 
tive parties  in  open  court  that  the  services  and 
work  in  which  the  said  O'Brien  was  engaged 
were  of  extrahazardous  nature,  and  were  such 
as  to  bring  him  within  the  terms  of  the  Work- 
men's Compensation  Act,  in  event  he  was  in 
fact  employed  by  and  working  for  the  said  cor- 
poration, but  it  was  not  conceded  by  the  attor- 
ney for  the  Industrial  Insurance  Department 
that  the  said  O'Brien  was  employed  by  and 
working  for  said  corporation. 

"V.  That  shortly  after  said  O'Brien  went  to 
work  in  said  warehouse,  and  while  he  was  en- 
gaged in  the  line  of  the  work  for  which  he  was 
employed,  he  attempted  to  operate  a  power-driv- 
en elevator,  and  in  some  manner  not  disclosed 
by  the  evidence  started  the  elevator  in  operation 
and  was  caught  between  said  elevator  and  the 
floor' of  the  building  and  crushed  to  death;  he 
having  been  found  dead  about  four  hours  after 
he  entered  upon  the  discharge  of  his  duties  un- 
der such  employment. 

"VI.  That  the  said  Robert  O.  O'Brien  left 
surviving  him,  his  widow,  Emma  A.  O'Brien, 


and  one  ion,  to  wit,  William  O.  O'Brien,  horn 
September  7,  IfiiOl. 

"VII.  That  within  the  time  limited  by  law 
the  said  corporation  reported  said  accident  and 
death  to  the  Industrial  Insurance  I>epartment 
of  the  state  of  Washington.  That  within  the 
time  limited  by  law,  the  said  Emma  A.  O'Brien, 
widow  of  the  said  Robert  C.  O'Brien,  deceased, 
presented  and  filed  her  claim  in  writing  under 
the  Workmen's  Compensation  Act  with  the 
Workmen's  Compensation  Commis^on  of  the 
state  of  Washington,  and  thereafter  her  claim 
came  on  regularly  to  be  heard  before  said  In- 
dustrial Insurance  Department,  and  upon  said 
hearing  the  said  Industrial  Insurance  Depart- 
ment made  and  entered  its  order  rejecting  her 
said  claim  in  its  entirety,  and  denying  her  any 
and  all  relief. 

"VIII.  The  court  finds  that  each  and  every 
statement  in  the  said  claim  so  presented  to  the 
said  Industrial  Insurance  Department  of  the 
state  of  Washington  by  the  said  Emma  A. 
O'Brien  was  and  is  true. 

"IX.  That  after  the  rejection  of  her  said 
claim  by  said  Industrial  Insurance  Department, 
and  within  the  time  limited  by  law  thereafter, 
the  said  Emma  A.  O'Brien,  being  •  resident  of 
King  county,  state  of  Washington,  duly  and 
regularly  appealed  to  the  superior  court  of  the 
state  of  Washington  in  and  for  King  county 
from  the  order  of  said  Industrial  Insurance  De- 
partment rejecting  her  said  claim. 

"X.  The  court  further  finds  that  in  the  prose- 
cution of  her  said  appeal  to  this  court  the  said 
Emma  A.  O'Brien  was  compelled  to  and  did  em- 
ploy said  attorneys  herein  named  to  prepare 
her  said  appeal  and  try  this  cause  on  said  ap- 
peal, and  that  the  judgment  herein  is  one  which 
will  reverse  the  decision  of  the  Industrial  In- 
surance Department  and  will  affect  the  accident 
funds,  and  that  a  reasonable  attorney  fee  to  be 
allowed  and  tiaid  to  the  said  attori{eys  out  of 
the  administration  fund  for  the  trial  of  said 
cause  in  this  superior  court  is  $150;  and  the 
court  further  finds  that  in  event  this  cause  shall 
be  appealed  to  the  Supreme  Court  of  the  state 
of  Washington  by  the  said  Industrial  Insur- 
ance Department,  then,  in  such  case,  a  reason- 
able attorney  fee  for  the  services  of  said  attor- 
neys on  such  appeal  is  $100,  which,  in  event  of 
this  cause  being  affirmed  on  such  appeal,  shall 
be  payable  to  said  attorneys  out  of  the  adminis- 
tration fund." 

Shortly  after  the  Judgment  of  the  superior 
court  was  rendered,  and  within  the  time  for 
appeal,  this  court  handed  down  its  opinion 
in  the  case  of  State  v.  Powles  &  Co.,  94 
Wash.  416,  162  Pac.  S69.  We  held  that  a 
resolution  of  the  commission  bringing  ware- 
houses within  the  terms  of  the  Industrial  In- 
surance Act  was  not  vital  to  bring  a  private 
warehouse  connected  with  a  mercantile  busi- 
ness under  the  law ;  there  being  no  showing 
that  employment  in  such  a  warehouse  was 
either  hazardous  or  extrahazardous.  Upon 
the  strength  of  that  opinion,  the  Attorney 
General  brlngs"ap  this  case,  contending  that 
the  findings  of  the  court  ar<e  that  the  claim- 
ant was  injured  in  a  warehouse,  and  for 
that  reason  no  recovery  can  be  had. 

It  Is  recited  as  preliminary  to  the  findings 
of  fact  and  conclusions  of  law: 

"A  jury  being  waived,  evidence  was  offered  by 
thfe  respective  parties,  and  the  case  was  argued 
by  attorneys  for  the  respective  parties  and  sub- 
mitted to  the  court,  and  the  court  being  fully 
advised  in  the  premises  makes  the  foUowing 
findhigs  of  fact" 
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The  decree  of  the  court  recites  that  "evi- 
dence was  offered  by  the  respective  jiartles," 
etc. 

[1-3]  It  Is  settled  by  a  line  of  anthoritles 
so  numerous  that  no  citation  of  them  Is  nec- 
essary that  a  case  brought  here  on  the  find- 
ings of  the  court  below  without  a  statement 
of  facts  raises  but  one  question,  that  Is, 
whether  the  findings  sustain  the  Judgment. 
But  it  is  argued  that  the  findings  are  not 
sufficient,  or  sufficiently  clear,  to  sustain  tbe 
Judgment  of  the  court 

The  court  found  as  a  premise  for  all  other 
findings  that: 

"The  Virginia  Street  Dock  As  Warehouse  Com- 
pany is  a  corporation  engaged  in  conducting  and 
carrying  on  a  general  public  warehouse,  dock, 
and  wharf  operation  business  in  the  city  of 
Seattle,  state  of  Washington,  and  in  storing  and 
handling  therein  goods,  wares,  and  merchandise 
of  other  people  and  of  the  general  public  for 
hire,  In  which  said  warehouse  and  dock  opera- 
tion it  used  power-driven  machinery,  in  conduct- 
ing and  carrying  on  its  business. 

In  finding  11  It  is  made  to  appear  that  the 
work  that  the  deceased  was  called  upon  to  do 
was  that  of  a  watchman  In  the  warehouse 
of  the  corx)oration ;  that  he  was  put  to 
work  "by  the  foreman"  who  had  "charge  of 
the  warehouse  of  said  corporation's  afore- 
said plant"  It  was  stipulated  by  the  par- 
ties that  the  work  was  extrahajsardous,  and 
is -so  found  by  the  court 

All  Intendments  and  inferences  are  to' be 
taken  in  favor  of  the  findings  of  tbe  court. 
We  must  presume  that  there  was  evidence 
to  sustain  the  findings.  It  Is  admitted  that 
docks  and  wharves  are  within  the  terms  of 
the  act.  .  The  court  has  found  that  the  Vir- 
ginia Street  Dock  &  Warehouse  Company 
was  doing  a  general  public  warehouse,  dock, 
and  wharf  operation  In  the  city  of  Seattle. 
From  these  findings  it  may  be  readily  In- 
ferred, and  as  we  conceive  the  law  It  Is  our 
duty  to  infer,  that  the  dock,  wharf,  and 
warehouse  was  a  single  structure,  or  plant 
or.  If  they  be  considered  as  separate  entities, 
that  they  were  so  operated  one  with  the  oth- 
er as  to  make  one  business  or  concern. 

To  hold  that  a  wharf  or  dock  which  Is  cov- 
ered by  a  building  In  which  commodities  are 
stored  Is  because  of  that  fact  a  warehouse, 
and  ceases  to  be  a  dock  or  wharf,  would 
be  to  take  out  of  the  law  by  Judicial  decree 
the  greater  number  of  docks  and  warehous- 
es in  this  state.  It  would  be  to  emasculate 
the  act  of  Its  provisions  declaring  employ- 
ment on  docks  and  warehouses  to  be  an  ex- 
trahazardous occuimtion.  This  holding  in  no 
way  trenches  upon  the  Powles  Case.  We  did 
not  there  declare  that  every  warehouse  was 
to  be  exempted  from  the  operations  of  the 
act,  but  rather  that  the  commission  bad  no 
authority  under  the  law  to  arbitrarily  de- 
clare employment  in  a  private  warehouse  to 
be  extrahazardous  when  the  order  of  the 
commission   could   not  be  sustained  either 


by  reference  to  the  law,  or  by  proof  of  the 
fact.  Here  it  Is  fairly  within  the  flndlnga 
that  the  warehouse  was  the  superstructore 
of  a  dock  or  wharf,  and  the  work  was  ex- 
trahazardous. 

It  may  be  said  that  the  findings  of  tLe 
court  are  too  meager  to  determine  whether 
the  warehouse  in  which  the  accident  occur- 
red was  of  such  a  nature  as  to  make  em- 
ployment therein  extrahazardous.  But  this 
position  is  not  tenable.  To  reach  it  we  would 
liave  to  disassociate  the  word  "warehoose" 
from  the  finding  as  to  the  character  of  tbe 
business  which  was  carried  on  by  tbe  "Dock 
&  Warehouse  Company,"  and  rest  our  de- 
cision upon  the  word  "warehouse"  alone. 
We  are  not  privileged  to  do  this  under  the 
authorities.  We  must  take  all  of  tbe  find- 
ings with  their  reasonable  and  legitimate 
Inference,  and,  when  so  taken  and  coupled 
with  the  stipulation  that  the  employment 
was  in  ttict  extrahazardous,  we  are  com- 
pelled to  find  either  that  the  warehouse  was 
a  part  of  the  dock  and  wharf  structure,  or  if 
only  a  warehouse  that  tbe  employment  was 
extrahazardous.  Under  either  theory  of  One 
law  the  appellant  Is  entitled  to  recover. 

[4]  Counsel  urges  in  the  event  that  we 
sustain  the  finding  of  the  trial  court  no  fund 
Is  available  for  the  payment  of  the  claim. 
But  this  contention  is  rested  upon  the  theory 
that  tbe  husband  was  injured  in  a  warehouse, 
that  warehouses  are  exempted  from  the  op- 
eration of  the  act  and  for  that  reason  no 
fund  can  be  built  up  for  the  payment  of  such 
dalms.  But  In  tbe  Ugbt  of  our  holding  that 
warehouses  may  or  may  not  be  within  the 
terms  of  the  act,  depending  upon  their  char- 
acter and  use,  and  that  a  warehouse  built 
over  a  dock  or  wharf  may  be  a  part  of  the 
dock  or  wharf  either  on  account  of  the  union 
of  its  structural  parts,  or  by  reason  of  its  use, 
we  think  there  is  no  merit  in  the  contention 
of  counsel.  Docks  and  wharves  are  within  the 
act  by  Its  terms,  and  warehouses  may  be,  so 
that  we  will  presume  that  a  fund  is  or  will 
be  collected  out  of  which  the  claim  can  be 
satisfied. 

[E]  On  the  second  question,  we  are  of  the 
opinion  that  the  court  erred  in  allowing  the 
conditional  attorney  fee.  The  right  of  a 
litigant  to  recover  his  attorney's  fees  from 
the  opposing  party  Is  a  statutory  right  It 
did  not  exist  at  the  common  law.  The  stat- 
ute cited  as  bearing  upon  tbe  question  (Kem- 
Code,  {  6604 — 20),  relates  to  appeals  from 
the  orders  of  the  Industrial  Insurance  Com- 
mission to  tbe  superior  court  No  statute 
authorizes  <the  allowance  of  attorney's  fees 
on  an  appeal  from  the  superior  court  to  the 
Supreme  Court.  There  being  no  statute 
granting  the  right,  it  Is  beyond  the  power  of 
either  the  superior  court  or  this  court  to 
make  an  allowance  of  attorney's  fees  for  such 
an  appeal.  See  Boyd  v.  Pratt,  72  Wash.  306, 
130  Pac.  371. 
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Witb  this  modlflcatloh  the  judgment  Is  af- 
firmed. 

ELMS,  C.  J.,  and  MOUNT,  HOLCOMB, 
PARKER,  and  WEBSTER,  JJ.,  concur. 

rULLERTON,  3.  (dissenting).  On  the  first 
question  discussed  by  the  majority  I  am  un- 
able to  concur  In  the  conclusion  reached. 
Whether  the  warehouse  in  which  the  acci- 
dent occurred  was  of  such  a  nature  as  to  ren- 
der employment  therein  extrahazardous,  the 
findings  of  fact,  it  seems  to  me,  are  too  mea- 
ger to  determine.  While  docks  and  wharves 
are  among  the  places  enumerated  In  the 
Woi^men's  Compensation  Act  as  eztrahazr 
ardous  for  workmen  laboring  therein,  ware- 
houses are  not  If  a  warehouse  Is  within  the 
act,  therefore,  it  is  because  of  some  special 
circumstance  making  work  therein  eztrahas- 
ardous,  a  fact  to  be  determined  from  the  con- 
ditions surrounding  the  particular  case. 

Turning  to  the  finding,  and  disregarding 
for  the  moment  the  stipulation  mentioned 
in  the  findings,  nothing  Is  found  to  Indicate 
that  this  warehouse  differed  in  its  opera- 
tion from  the  ordinary  warehouse  such  as 
was  under  contemplation  in  the  case  of  State 
r.  Powles  ft  Co.,  cited  by  the  majority.  True, 
the  court  found  that  the  corporation  own- 
ing the  warehouse  was  "engaged  In  conduct- 
ing and  carrying  on  a  general  public  ware- 
house, dock,  and  wharfage  operation  busi- 
ness •  *  ♦  and  In  storing  and  handling 
therein  goods,  wares,  and  merchandise  of 
other  people  and  the  general  public  for  hire," 
but  this  is  not  a  finding  that  the  war^ouse 
was  so  closely  connected  with  the  dock  and 
wharf  as  to  be  an  Inseparable  part  of  both  or 
either  of  them.  The  finding  conld  be  true, 
and  the  warehouse  be  not  connected  with  cr 
form  a  part  of  either  of  such  places.  The 
remaining  findings  lend  color  to  the  fact  that 
It  was  not  so  connected.  It  is  found  that  the 
person  killed  was  employed  to  work  In  the 
warehouse,  not  the  warehouse,  dock,  and 
wharf,  and  that  he  was  killed  in  the  ware- 
house, not  on  either  the  dock  or  wharf,  im- 
plying a  separate  structure  rather  than  one 
connecting  with  some  other.  As  a  matter  of 
Fact  it  was  not  so  connected.  In  the  first  ar- 
gument of  the  cause  it  was  stated  without 
:ontradlction  that  the  warehouse  was  across 
the  street  from  the  dock  and  wharf,  con- 
nected with  them  only  by  an  overhead  cover- 
ed tramway. 

It  was  found,  it  Is  true,  that  power-driven 
machinery  was  used  in  the  business,  and  that 
the  person  Ulled  was  killed  while  in  the 
let  of  using  a  power-driven  elevator,  but  as 
we  pointed  out  In  Remsnider  v.  Union  Sav. 
&  Tr.  Co.,  89  Wash.  87,  154  Pac.  135,  Ann. 
Cas.  1917D,  40,  the  Workmen's  Compensation 
Act  does  not  say,  nor  does  it  Imply,  that  ev- 
ery place  in  which  power-driven  machinery 
Is   employed    impresses   an   extrahazardous 


character  on  work  performed  therein.  It 
but  employs  the  circumstance  of  the  presence 
of  power- driven  machinery  with  a  number 
of  other  things,  some  one  or  more  of  which 
must  be  connected  with  or  concur  with  the 
power-driven  machinery  to  impress  the  place 
with  an  extrahazardous  character.  The  case 
is  authority  also  for  the  proposition  that  a 
power-driven  elevator  does  not  impress  a 
place  with  an  extrahazardous  character. 

I  think  therefore  that  the  majority  are  in 
error  in  reaching  the  conclusion  from  the 
facts  found  that  the  place  in  which  the  per- 
son killed  was  employed  to  work  was  im- 
pressed with  an   extrahazardous   character. 

The  trial  court  found  the  place  of  work 
extrahazardous  because  of  the  stipulation  of 
the  parties.  But  I  cannot  think  the  stipula- 
tion controlling  under  the  peculiar  circum- 
stances of  the  case.  That  stipulation  and  its 
subsequent  Inadvlsablllty  arose  from  the  fol- 
lowing circumstances:  Prior  to  the  accident 
which  resulted  in  the  death,  the  commission 
by  resolution  sought  to  bring  within  the  op- 
eration of  the  Workmen's  Compensation  Act 
"all  firms  or  individuals'  operating  storage 
warehouses,  or  warehouses  in  connection  with 
mercantile  establishments,  whether  operated 
Independently  or  in  connection  with  other 
businesses,"  and  required  the  owners  and 
operators  thereof  to  make  contribution  to  the 
accident  fund  at  the  basic  rate  of  2  per  cen- 
tum on  the  amount  of  their  respective  pay 
rolls.  At  the  time  of  the  happening  of  the 
accident,  and  at  the  time  the  cause  was  tried 
in  the  court  below,  the  commission  was  giv- 
ing full  force  and  effect  to  the  resolution, 
and  naturally  its  counsel  did  not  suggest  the 
question  whether  the  work  in  which  the  per- 
son killed  was  engaged  fell  within  the  opera- 
tion of  the  Compensation  Act,  but  commenda- 
bly  stipulated  every  question  on  which  it  did 
not  desire  to  take  issue.  The  claim  for  com- 
pensation was  denied  by  the  commission  on 
another  ground,  namely,  that  the  person 
killed  was  not  an  employe  of  the  warehouse 
company ;  and  this  was  the  only  question 
contested  at  the  trial.  However,  shortly  aft- 
er the  judgment  was  entered,  this  court 
handed  down  its  opinion  In  the  case  of  State 
V.  Powles  &  Co.,  in  which  It  was  held  that 
the  resolution  of  the  commission,  in  so  far 
as  it  was  sought  to  bring  within  the  opera- 
tion of  the  Compensation  Act  private  ware- 
houses operated  in  connection  with  a  mer- 
cantile business  the  work  in  which  was  not  in 
fact  extrahazardous,  was  beyond  the  powers 
of  the  commission.  The  effect  of  the  deci- 
sion was  to  Introduce  a  new  element  into  the 
case.  If  the  warehouse  in  which  the  death 
occurred  fell  within  the  rule  of  the  case  cit- 
ed, the  accident  was  one  for  which  compen- 
sation could  not  be  lawfully  made  out  of  the 
funds  under  the  control  of  the  commission, 
and  it  found  itself  burdened  with  a  judgment 
with  the  possibility  of  no  fnnds  or  means  of 
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creating  a  fund  out  of  which  the  obligation 
L-ould  be  met. 

It  is  doubtless  the  general  rule  that  stip- 
ulations concerning  facta,  and  perhaps  stipu- 
lations concerning  mixed  questions  of  law 
and  fact,  are  binding  where  private  Interests 
are  involved,  and  cannot  afterwards  be  re- 
pudiated or  questioned  when  the  effect  Is  to 
set  aside  or  reverse  a  judgment  entered  on 
the  faith  of  the  stipulation.  But,  however 
general  the  rule  may  be,  I  do  not  think  It 
ought  to  be  controlling  In  litigation  of  this 
character.  The  Industrial  Insurance  Com- 
mission is  in  no  sense  a  private  litigant. 
Whatever  may  be  the  result  of  litigation  in 
which  It  Is  a  party,  It  as  an  entity  neither 
gnlns  nor  loses.  It  is  but  the  representative 
of  a  public  Interest,  the  trustee  of  an  invol- 
untary trust,  if  I  may  so  define  its  functions. 
Through  powers  Invested  in  it  by  legislative 
authority  it  collects  from  persons,  firms,  and 
corporations  engaged  In  certain  businesses 
called  extrahazardous  funds  which  It  dis- 
burses to  workmen  employed  In  such  busi- 
nesses when  they  are  injured  In  the  course  of 
their  employment  Losses  caused  by  the  mis- 
takes of  the  administrators  fall  upon  the  con- 
tributors thereto,  since  the  amount  paid  in 
by  them  is  governed  by  the  amount  disbursed 
by  the  commission.  Since  these  payments 
are  involuntary,  and  since  the  commission  is 
a  state  institution,  not  the  private  employe  of 
the  contributors,  losses  caused  by  its  mis- 
takes should  not  be  left  without  a  remedy 
where  remedy  Is  still  within  the  power  of  the 
courts,'  even  though  to  give  relief  may  violate 
some  settled  policy  of  the  law  applicable  to 
individual  litigants.  That  the  stipulation 
here  was  the  result  of  a  mistake,  and  a  par- 
donable one,  on  the  part  of  counsel  represent- 
ing the  commission,  needs  only  to  be  stated  to 
receive  sanction.  The  counsel  was  but  fol- 
lowing the  settled  policy  of  the  commission 
as    Indicated    in    the    resolution    mentioned. 

Nor  do  I  think  it  follows  from  my  conclu- 
sions that  the  respondent  must  be  summarily 
dismissed.  If  the  place  in  which  her  hus- 
band was  employed  to  work  was  extrahaz- 
ardous, she  Is  entitled  to  recover,  even  though 
a  warehouse  is  not  among  the  extrahazard- 
ous places  especially  enumerated  in  the  stat- 
ute. The  act  (Rem.  Code,  i  6604—2)  pro- 
vides: 

"If  there  be  or  arise  any  extrahazardous  oc- 
cupation or  work  other  than  those  hereinabove' 
enumerated,  it  shall  come  under  this  act.  •  •  •  " 

If  therefore  It  can  he  shown  that  this 
warehouse  presented  an  extrahazardous  con- 
dition for  labor  engaged  therein,  either  be- 
cause of  Its  situation.  Us  connection  with  an- 
other establishment,  or  for  other  causes,  the 
respondent  is  entitled  to  compensation  for 
the  death  of  her  husband  therein.  The  death 
need  not  have  been  caused  by  the  hazards 
of  the  place.  It  is  sufficient  If  It  occurs  In 
the  place  or  away  therefrom ;  the  person  em- 


ployed being  at  the  time  of  his  death  in  tbe 

course  of  his  employment 

"Workman  means  every  person  in  this  state, 
who,  after  September  30,  1911,  is  engaged  in  the 
employment  of  an  employer  carrying  on  or  con- 
dacting  an^  of  the  industries  scheduled  or  clua- 
fied  in  section  -6604 — 4,  whether  by  way  of  mu- 
ual  labor  or  otherwise,  and  whether  upon  tbe 
premises  or  at  the  plant  or,  he  being  in  tlie 
course  of  his  employment,  away  from  tlie  plant 
of  his  employer."  Bern.  Code,  |_  6604-3; 
Stertz  V.  Industrial  Ins.  Com^  91  Wash.  5S8, 
108  Pac.  256. 

If  It  be  said  that  the  clause  from  tbe  Coid- 
pensatlon  Act  quoted  Is  not  self-executing, 
and  that  It  requires  some  action  on  tbe  pan  of 
the  commission,  or  an  application  on  the  part 
of  the  owner  or  operator,'  to  bring  witliln  the 
operation  of  the  act  businesses  not  witiiin 
the  specific  enumeration  of  extraliazardoDS 
businesses,  but  which  are  actually  so,  we 
have  here  such  action  in  the  resolution  of 
the  commission.  The  action  uf  tUe  commis- 
sion as  evidenced  by  the  resolution  was  not 
in  Itself  declared  void  by  tbe  case  of  State 
V.  Powles  &  Co.,  supra.  It  was  but  held  that 
tbe  commission  could  not  by  resolutioa  im- 
press an  extrahazardous  character  on  wort 
performed  In  a  particular  place  tbe  work  In 
which  was  not  In  fact  extrahazardous.  The 
resolution  can  therefore  operate  in  all  places 
therein  described  in  which  the  work  is  ex- 
trahazardous, a  fact  to  l>e  determined  from 
the  nature  of  the  work  carried  on  In  tbe  par- 
ticular place. 

The  respondent  then  having  only  a  possi- 
ble, not  a  clear,  right  to  compensation,  the 
cause  should  in  justice  to  the  parties  con- 
cerned be  sent  back  for  a  retrial,  not  sum- 
marily affirmed. 

On  tbe  second  question  I  agree  with  tbe 
conclusion  of  the  majority. 

MAIN,  J.  I  concur  In  the  views  expreaaed 
by  FULLERTON,  J. 


(101  Wash.  Oj 
KENMEDT  v.  BUBR.     (No.  14433.) 
(Supreme  Court  of  Wasltington.    April  5, 191S.) 

1.  Appeai.    and    E>ebob    «=»1002  —  VKantcr 
Based    on   Conflictino   Evidkncs  —  Bx- 

VIKW. 

The  case  having  gone  to  the  jui^  on  conflict- 
ing evidence,  the  verdict  is  condosive  of  all  die 
facts. 

2.  Evidence      $=3216(5)    —     Declasatioss 
aoainst  intebest— adl£issibii,itr. 

In  action  for  deceit  against  defendant  ex- 
ecutrix, tbe  issue  being  whether  defendant  had 
falsely  misrepresented  tact  of  solvency  of  esut^ 
so  that  plaintifE  had  failed  to  file  claim,  defend- 
ant's report  to  state  tax  commission  was  compe- 
tent as  a  declaration  against  interest,  and  ii 
rebuttal  of  her  statement  that  estate  was  bank- 
rupt. 
a.  Appeal  and  Ebbob  «=>  1051(1) — ^Aomssios 

OF   l^TIUONT— HaBULESS  ErBOB. 

Conceding  that  report  of  defendant  exrco- 
trlx  to  state  tax  oommiasiun  was  incompetint 
on  issue  of  solvency,  defendant  was  not  preja- 
diced  where  court's  order  of  solvency  was  tiaa 
introduced ;   it  being  competent  to  prove,  prioa 
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facie  at  least,  the  issue  of  solvenejr  of  estate  to 
wliich  it  was  directed. 

4.  Evidence     ®=>183(13)  —  Skcondabt    Evi- 
de.nce— poondation. 

Evidence  that  a  memorandum  to  the  effect 
that  the  note  involved  was  secured  by  an  aasini- 
ment  of  a  mortgage  bad  been  pinned  to  note  oy 
malcer  in  his  lifetime  was  incompetent  as  proof 
of  an  assignment,  in  the  absence  of  showing  that 
an  assignment  could  not  be  produced. 

5.  executobs  and  adkiniatratobb  ®=»116 — 
Action   fob  Deceit— Evidence. 

If  plaintiff,  in  reliance  on  false  and  fraud- 
ulent representations  of  defendant  executrix 
that  estate  was  bankrupt,  failed  to  file  a  claim 
against  the  estate  within  the  time  provided  by 
law,  defendant  was  liable  for  deceit. 

6.  Tbial    «=3206(7)  —  IitsTBCCTioNa  —  Coar- 

STBUCTION. 

In  an  action '  against  executrix  for  deceit, 
statement  in  an  instruction  that  it  was  defend- 
ant's duty  to  direct  plaintiff  to  file  a  sworn 
statement  against  said  estate,  when  considered 
in  connection  with  other  parts  of  the  instruc- 
tion, held  to  mean  no  more  than  that  a  promise 
to  pay,  coupled  with  a  concealment  of  fact  that 
claim  should  be  presented,  was  a  circumstance 
which  might  be  considered  as  evidence  of  de- 
ceit. 

7.  execxttobs  and  aoianistbatobs  «=>4s0— 
Deceit— Pbima   Facie   Case— "Solvenct." 

In  an  action  against  defendant  executrix  for 
deceit,  consisting  of  statements  as  to  solvency 
leading  plaintiff  not  to  file  claim  against  estate, 
a  showing  that  estate  was  incumbered  did  not 
overcome  prima  fade  case  of  solvency;  "sol- 
vency" meaning  an  excess  of  assets  over  liabil- 
ities;  the  power  to  pay  debts  in  due  course. 

(Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sol- 
vency.] 

S.  Executobs  and  Administbatobs  «s»450— 
Action  tob  Deceit — Burden  of  Pboof. 
In  an  action  against  defendant  executrix  for 
deceit,  consisting  of  statements  as  to  solvency 
leading  plaintiff  not  to  file  claim  against  estate, 
the  burden  was  on  defendant  to  show,  not  mere- 
ly incumbrances,  but  an  actual  state  of  insol- 
vency of  estate  to  defeat  plaintiff's  case. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  A.  W.  Frater,  Judge. 

Action  by  Nellie  Kennedy  against  Frances 
Burr.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Corwiu  S.  Shank  and  H.  C.  Belt,  botb  of 
Seattle,  for  appellant  James  B.  Chambers, 
of  Seattle,  for  respondent 

CHADWICK,  J.  i:iil8  is  an  action  for  de- 
ceit The  plaintiff  is  the  holder  of  a  note 
made  by  Arthur  S.  Burr  In  his  lifetime. 
Defendant,  surviving  wife  and  sole  devisee 
of  deceased,  was  appointed  executrix  of  the 
will  of  her  husband,  and  made  publication 
of  notice  to  creditors  on  May  16,  1914. 
Plaintiff  and  the  Burrs  had  been  friendly  to 
the  point  of  intimacy  for  several  years  be- 
fore Mr.  Burr's  death.  Plaintiff  had  loaned 
Burr  money  which  he  had  paid  bade.  In 
October,  1014,  after  the  qualification  of  de- 
fendant as  executrix  she  paid  plaintiff  inter- 
est amounting  to  $22.50,  and  asked  the  plain- 
tiff  if  she  would  wait  for  the  principal, 
which  plaintiff  agreed  to  do,  "If  that  would 
accommodate  her  In  any  way  I  would  be 


glad  to  wait,"  says  the  plaintiff.  In  the 
February  following  plaintiff  was  in  a  hospi- 
tal being  treated  for  an  injury.  She  asked 
defendant  to  call  on  her.  The  note  was  a 
subject  of  conversation.  PlalntlETs  version 
of  the  conversation  Is  as  follows: 

"A.  We  talked  about  it.  I  asked  her  how  she 
was  fixed,  how  Mr.  Burr  left  her,  and  if  be 
left  her  in  fairly  good  condition  as  to  finances 
and  she  said  that  she  was  nearly  crazy,  thut  she 
was  almost  a  bankrupt,  and  that  she  was  living 
on  10-cent  lunches  a  day,  and  I  know  1  laughed 
and  said  that  was  kind  of  bad  and  let  it  go 
at  that.  Q.  Did  you  or  did  you  not  believe  , 
those  statements?  A.  I  surely  believpd  thi<m. 
I  would  have  no  reason  to  disbelieve  Mrs.  Burr, 
because  I  had  always  found  her  a  truthful  wo- 
man. I  believed  it  alL  I  was  sorrv  for  her 
to  think  she  had  to  live  on  10-cent  lunrhes  a 
day.  Q.  She  said  she  had  to  live  on  10-cent 
lunches  a  day?  A.  Yes,  sir.  Q.  What  effect, 
it  any,  did  these  statements  have  u|>on  your 
failure  to  file  a  claim  against  the  estate?  A.  I 
thought  as  long  as  she  was  so  overworked  that 
I  would  let  it  go :  that  she  would  pay  me  when 
she  could,  as  her  husband  has  always  paid  what- 
ever he  owed  to  me.  If  I  had  been  up  and 
around  I  would  have  looked  after  things  better." 

Defendant  promised  to  call  again.  Noth- 
ing was  done,  so  plaintiff  some  three  or  four 
months  thereafter  had  defendant  summoned 
by  telephone.  "Then  I  asked  her  again  if 
she  couldn't  do  something  for  me,  because 
my  hospital  bills  were  heavy  and  my  doc- 
tor's bill  heavy,  and  she  asked  if  I  would 
take  $25  a  month  and  I  said  that  would  be 
better  than  nothing,  but  I  could  do  more  if  I 
got  it  all  in  a  bunch  and  she  said  'I  will 
write  to  my  brother  in  New  York  and  see 
what  he  will  do  for  me.'  Q.  Was  anything 
said  about  the  estate?  A.  No,  sir;  the  es- 
tate was  not  mentioned.  I  said  that  if  it 
was  all  right  I  would  like  to  have  it  in 
one  sum,  but  she  said  'I  will  write  to  my 
brother  and  let  you  know  what  1  can  do.'" 

After  the  16th  of  May,  1015,  the  time  for 
filing  claims,  defendant  either  failed  or  re- 
fused to  call  upon  or  communicate  with 
plaintiff  in  any  way.  Plaintiff  wrote  a  let- 
ter saying,  among  othbr  things: 

"This  is  to  let  you  know  that  I  have  left  the 
hospital  and  am  out  to  my  friend's.  Miss  Dix- 
on's, 6535  Second  Ave.  N.  E.  I  was  very  tired 
of  the  hospital  and  besides  felt  as  tho  must  cut 
expenses  as  you  know  twenty-five  dollars  a 
week  for  fifteen  weeks  besides  your  other  ex- 
penses amounts  to  something.  Now,  dear 
friend,  I  should  love  to  have  you  do  something 
for  me.  Under  no  other  condition  would  I  do 
this,  but  I  simply  must  have  some  money.  Now 
please  see  what  you  can  do  for  me.  My  tele- 
phone is  Kenwood  2400,  and  if  you  can  come 
out    •    •    •" 

Plaintiff  rested  upon  her  assumption  that 
the  estate  was  bankrupt  and  defendant  was 
distressed  financially  until  some  time  there- 
after when  she  employed  counsel  to  look  into 
the  estate.  Investigation  revealed  the  fact 
that  the  estate  had  been  appraised  as  of  the 
value  of  $26,071.30. 

This  action  was  brought  to  recover  dam- 
ages fixed  as  the  value  of  the  note.  Defend- 
ant by  her   answer   admits  that   she   told 
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plaintiff  that  she  had  obtained  nothing  trom 
the  estate  for  her  personal  use,  and  that  she 
was  Indulging  in  10-cent  lunches;  but  de- 
nies that  her  statements  were  false  and 
fraudulent,  or  that  they  were  Intended  to 
deceive. 

[1,2]  The  case  went  to  the  Jury  on  con- 
flicting testimony.  The  verdict  is  conclusive 
of  all  the  facts,  but  defendant  assigns  as 
error  the  ruling  of  the  court  admitting  in 
evidence  the  appraisement,  the  report  of  the 
executrix  to  the  state  tax  commission,  and 
!:he  order  of  solvency  made  by  the  court 
frhen  the  will  was  admitted  to  probate.  This 
order  is  not  in  the  flies,  but  it  was  intro- 
duced at  the  trial.  Counsel  seem  to  rest 
their  charge  of  error  upon  the  belief  that  the 
Issue  waa  whether  the  estate  was  in  fact 
worth  a  sum  approximating  the  amount  of 
the  inventory,  whereas  the  issue  was  wheth- 
er defendant  had  falsely  misrepresented  the 
fact  of  solvency.  The  appraisement  which 
was  accepted  and  returned  by  her  to  the 
state  tax  commission  was  competent  as  a 
declaration  against  Interest  and  a  rebuttal 
of  her  statement  that>  the  estate  was  bank- 
rupt 

[3]  But,  if  it  were  not  so,  defendant  la  not 
prejudiced,  for  the  order  of  solvency,  being 
in  Itself  a  Judgment  of  a  court  of  general  ju- 
risdiction, was  competent  to  prove  at  least 
prima  facie  the  issue  to  which  it  was  direct- 
ed, that  Is,  the  solvency  of  the  estate. 

[4]  It  developed  on  the  cross-examination 
of  the  plaintifC  that  a  memorandum  had  been 
pinned  to  the  note  by  Burr  in  his  lifetime  to 
the  effect  that: 

"This  note  •  •  •  is  secnred  by  an  assign- 
ment of  mortgage  for  $500,  with  accrued  iuter- 
eat,  by  Charles  T.  McDonald,  said  mortgage  is 
due  October  30,  1914,  and  ia  secured  by  lo,t  6, 
block  5,  central  SeatUe." 

The  court  rejected  this  offer  because  the 
defendant  had  not  pleaded  the  fact.  This  Is 
assigned  as  error,  but  no  prejudice  resulted. 
It  was  not  competent  as  proof  of  an  assign- 
ment, in  the  absence  of  a  showing  that  the 
assignment  could  not  be  produced.  We  can 
hardly  hold  that  defendant  has  been  preju- 
diced by  a  rejection  of  the  memorandum, 
when  we  would  hold  as  a  matter  of  law  that 
the  memorandum  was  incompetent  If  it  had 
been  admitted  over  objection. 

[5]  It  is  complained  that  the  court  erred 
in  instructing  the  jury  that  they  might  find 
defendant  liable  if  they  found  that  the  state- 
ments made  by  her  were  false  and  fraudu- 
lent, and  they  further  found  that  plaintiff 
relying  on  them  did  not  file  a  claim  against 
the  estate.  This  instruction  goes  to  the 
gravamen  of  the  case.  It  directs  the  mind 
of  the  jury  to  the  controlling  issue,  that  is, 
whether  the  representations  were  false  and 
fraudulent,  and  whether  by  reason  thereof 
plaintiff  was  misled  to  her  damage.  -The 
action  being  for  deceit,  and  not  upon  con- 
tract, the  instruction  was  proper. 


[8]  The  glYiag  at  tbe  following  Instructloa 

is  assigned  as  error: 

"You  are  farther  instructed  that  the  defendant 
as  executrix  of  the  estate  of  Arthur  S.  Burr, 
if  you  find  from  the  evidence  was  negotiating 
with  the  plaintiff  for  the  payment  of  the  note 
signed  by  said  Arthur  S.  Burr  above  mentioned 
within  a  year  after  giving  notice  to  creditors, 
viz.  on  the  leth  day  of  May,  1914,  it  tctu  th« 
defendant't  duty  and  obligation  to  notify  and 
direct  the  plaintiff  to  file  a  euiom  olaim  against 
»aid  estate,  she  being  the  ezecntriz  of  the  estate, 
and  if  you  find  from  tbe  evidence  that  the  said 
defendant  did  so  negotiate  for  the  payment  of 
said  claim,  but  failed  to  so  notify  and  direct  the 
plaintiff  to  file  such  claim,  then  such  failure  is 
evidence  which  you,  may  consider  in  connection 
with  other  evidence  in  the  case  that  defendant 
intended  to  defraud  plaintiff  out  of  her  said 
note  and  claim." 

Counsel  lays  emphasis  upon  that  part  of 
the  instruction  which  for  convenience  of  ar- 
gument we  have  italicized.  It  may  be  grant- 
ed that  the  instruction  is  inapt  in  form,  but 
when  considered  with  the  first  condition  "if 
you  find  from  the  evidence  (defendant)  was 
negotiating  with  the  plaintiff  for  the  pay- 
ment of  the  note,"  the  italicized  words  mean 
ho  more  than  that  a  promise  to  pay,  coupled 
with  a  concealment  of  the  fact  that  the  claim 
should  be  presented  as  a  claim  against  the 
estate,  was  a  circumstance  which  might  be 
considered  with  other  testimony  as  evidence 
of  deceit  In  the  light  of  the  issue  and  an 
actual  payment  upon  tlie  note,  the  instruc- 
tion does  not  mean  that  the  executor  is  un- 
der any  duty,  Independent  of  the  facts  of 
the  case,  to  advise  the  filing  of  a  claim,  but 
rather  that  he.  may  be  held  as  for  deceit  if 
it  is  sbovni  that  his  negotiations  for  payment 
had  gone  to  the  extent  of  holding  out  his 
own  promise,  although  it  may  not  be  binding 
in  law. 

[7,  8]  It  is  said  that  the  verdict  is  exces- 
sive. The  court  instructed  the  measure  of 
recovery  as  the  amount  of  the  note  with  in- 
terest Counsel  contends  that  a  recovery 
could  not  in  any  event  exceed  the  amount 
that  the  estate  would  have  been  able  to  pay, 
and  inasmuch  as  it  ia  not  shown  that  the  as- 
sets will  exceed  the  liabilities  on  final  settle- 
ment no  recovery  can  be  had.  Here  again 
counsel  falls  to.  hold  fast  to  the  real  Issue. 
The  contention  is  based  on  the  assumption 
that  the  suit  Is  against  the  executrix  and  is  to 
be  paid  out  of  the  estate.  Solvency  has  a 
well-defined  meaning  in  law;  It  means  an 
excess  of  assets  over  Uabllities;  the  power 
to  pay  debts  in  due  course.  It  is  true  that 
the  defendant  undertook  to  show  that  the  es- 
tate was  Incumbered,  but  this  did  not  over- 
come the  prima  facie  case.  The  burden  waa 
on  defendant  to  show,  not  incumbrances 
merely,  but  an  actual  state  of  Insolvency  to 
defeat  plaintiff's  case.  This  she  not  only  did 
not  do,  but,  as  we  read  the  record,  adroitly 
avoided  doing. 

EliLIS,  C.  J.,  and  HOLCOMB  and  MODNT, 
JJ.,  concur. 


Digitized  by 


Google 


Wash.) 


E.  F.  BROAD  y.  BRICKSON  CONST.  CX). 


1025 


W.  v.  BROAD,   Limited,  r.   EBICKSON 

CONST.  CO.    (No.  14617.) 

(Sapreme  Court  of  Washincton.    April  4,  1S18.) 

Saucs  «=377(2)— Liability  of  Pubchaskb  tox 

EXCHANGZ    AND     DiSCODIfT. 

If  defendant  buyer  was  to  pay  for  the  tim- 
ber in  Australia  and  not  in  the  United  States 
and  in  American  money  and  stand  the  expenses 
of  making  such  payments,  the  loss  of  exchange 
and  discount  on  payments  made  must  be  borne 
by  it;  fixing  the  price  as  a  certain  number  of 
dollars  per  thousand,  plus  cost,  freight,  and  in- 
surance, being  merely  a  convenient  way  of  stat- 
ing the  price  in  American  money. 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  E.  F.  Broad,  Umited,  against 
tbe  Brlckson  Construction  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Corwln  S.  Sbank  and  H.  C.  Belt,  both  of 
Seattle,  for  appellant.  Donwortb  &  Todd,  of 
Seattle^  for  respondent 

HOLCOMB,  J.  This  action  Is  one  to  re- 
cover a  balance  alleged  to  be  due  upon  the 
purchase  price  of  a  lot  of  Australian  hard 
wood,  sold  and  delivered  by  respondent  to 
appellant  for  use  In  the  construction  of  a 
dry  dock  for  the  United  States  government 
at  Bremerton.  Upon  the  trial  of  the  issues 
the  court  found,  in  substance:  (1)  That  re^ 
spondent  sold  and  'delivered  to  appellant 
hardwood  timbers  at  an  agreed  price  of  $31,- 
242.49,  and  that  tbe  timbers  were  shipped 
from  Sidney,  Australia,  to  Bremerton.  (2) 
That  In  connection  with  such  shipments  re- 
spondent Incurred  expenses  in  consfilar  in- 
voices and  cablegrams  in  the  amount  of  $25.- 
10,  which  expenses  according  to  tbe  general 
custom  of  the  trade  were  to  be  paid  by  tbe 
purchaser  or  consignee;  that  appellant  was 
Indebted  to  respondent  in  that  amount  (3) 
That  appellant  had  paid  $30,068.36  to  re- 
spondent, and  that  there  was  a  balance  ow- 
ing to  the  respondent  from  appellant  in  the 
sum  ot  $1,204.23.  (4)  That  according  to  the 
agreement  between  appellant  and  respond- 
ent the  timbers  ordered  were  to  be  of  cers 
tain  dimensions  as  modified  by  the  parties; 
tbat  all  of  the  timbers  so  ordered  except  20,- 
000  feet  were  up  to  the  dimensions  specified. 
(5)  That  the  20,000  feet  which  were  not  ac- 
cording to  the  dimensions  specified  could 
bave  been  purchased  at  tbe  sum  of  $78  per 
tbousand;  that  appellant  sold  the  20,000 
feet  for  $65  per  thousand.  (6)  That  appel- 
lant was  damaged  In  tbe  sum  of  $260  by 
reason  of  tbe  fact  that  20,000  feet  of  the 
timbers  were  not  up  to  the  dimensions  or- 
dered, leaving  a  balance  all  told  due  to  re- 
spondent of  the  sum  of  $1,124.65.  For  the 
last-mentioned  sum  the  trial  court  gave  re- 
spondent Judgment  against  appellant 

Appellant  excepted  to  the  findings  number- 
ed 3,  4,  5,  and  6,  and  the  conclusions  of  law 
In  conformity  therewith  and  supporting  the 


Judgment  against  It,  and  assigns  Its  errors 
thereon.  All  of  these  assignments  Involve 
questions  of  fact  except  as  to  the  conclusions 
which  followed  the  findings.  We  have  care- 
fully examined  the  entire  record,  and  are 
of  the  opinion  that  the  evidence  supports 
the  findings  of  the  trial  court. 

The  argument  of  appellant  upon  these  as- 
signments of  error  Is  considerably  involved 
and  complicated,  but  we  think  the  issues 
were  very  simple.  In  finding  No.  3,  for  in- 
stance, the  court  found  that  the  agreed  price 
of  the  timbers  amounted  to  $31,242.49.  This 
was  arrived  at  by  computing  the  price  of 
the  short  timbers  at  $65  per  thousand  and 
of  the  longer  timbers  at  that  price  plus 
three  shillings  per  hundred  feet  extra,  with 
a  still  greater  price  on  a  few  extra  long 
timbers.  The  price  of  three  shillings  extra 
upon  long  timbers  appears  in  Invoices  made 
by  the  secretary  of  the  respondent  company; 
but  Mr.  Erickson  himself,  the  president  of 
appellant  company,  testified  that  there  was 
an  additional  price  to  be  paid  for  the  longer 
timbers  though  he  could  not  say  from  mem- 
ory how  much  it  was  in  difference,  but  an 
increase  in  price  was  agreed  to.  This  in- 
creased price  on  the  longer  timbers  appeared 
in  each  and  every  Invoice  and  bill  of  lading 
through  the  period  of  shipment  covering  a 
year  and  two  months,  and  no  objection  was 
made  when  the  excess  charge  was  first  made, 
or  thereafter,  until  this  suit 

Objection  is  made  to  tbe  allowance  of  tbe 
cost  of  consular  invoices  and  cablegrams.'  It 
is  conceded  that  the  duty  was  to  be  paid  by 
appellant  upon  tbe  arrival  of  tbe  shipments 
in  this  country.  Tbe  consular  Invoices  is- 
sued by  the  United  States  consular  officer 
were  necessary  in  order  tha!t  tbe  shipments 
could  be  received  In  this  country  and  for 
tbe  payment  of  duty.  While  there  was  a 
dispute  as  to  whether  the  timbers  were  to  be 
shipped  f.  o.  b.  Bremerton,  or  c.  L  f.,  that  Is, 
cost  insurance,  and  freight,  there  was  tes- 
timony Justifying  the  court  in  finding  that 
the  shipments  were  to  be  made  cost,  insnr. 
ance,  and  freight,  and  tbe  Insurance  and 
freight  were  invariably  paid  by  prepaying 
upon  shipment  and  adding  it  to  the  cost  of 
the  timbers.  The  other  items,  consular  in- 
voices and  cablegrams,  were  included  in  cost 
and  there  was  testimony  that  that  was  tbe 
invariable  custom  In  shipments  from  over- 
seas. These  terms  would  Include  consular 
invMces  and  cablegrams  incidental  to  ship- 
ments as  well  as  Insurance  and  freight 

Tbe  contract  was  made  by  appellant  with 
the  Ehrlich-Harrison  Company,  a  timber 
brokerage  concern  of  Seattle,  acting  through 
a  Mr.  Abbott  The  contract  was  for  the  ma- 
terials to  be  ordered  from  respondent  in 
Sidney,  Australia.  The  price  to  be  paid  was 
stated  In  American  money,  but  was  to  be 
paid  to  the  respondent  in  Australia,  and  ap- 
pellant agreed  to  and  did  furnish  a  letter 
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of  credit  to  oorer  the  |60  per  tbotuand 
wtaldi  was  to  be  paid  to  respondent  in  Aus- 
tralia. It  was  not  therefore  a  contract 
made  between  two  parties  In  this  state,  but 
was  a  contract  made  between  a  party  in  this 
state  and  a  party  In  Australia.  A  letter  of 
credit  which  appellant  authorized  its  bank 
to  deposit  in  a  bank  in  Australia,  followed 
by  a  cablegram  and  a  letter  from  appellant's 
bank,  apparently  interpreted  the  understand-' 
ing;  of  the  agreement  between  the  parties  on 
the  part  of  appellant)  that  resiwndent  should 
receive  the  $60  per  thousand  feet  upon  sliip- 
plng  documents  and  policy  of  insurance,  in- 
cluding consular  invoice  with  costs,  insur- 
ance, and  freight  added  to  the  cost  of  the 
timbers.  This  was  later  confirmed  by  letter 
from  appellant  to  the  bank  in  Sidney. 

The  third  assignment  of  error  assails  the 
fifth  finding  of  fact,  to  the  effect  tliat  appel- 
lant had  paid  no  part  of  the  sum  agreed  up- 
on except  the  sum  of  130,063.36,  leaving  a 
balance  due  and  owing  of  $1,204,  based  upon 
the  contention  tliat  the  court  credited  appel- 
lant only  with  the  proceeds  of  the  drafts  ne- 
gotiated for  the  advance  payment  at  $60  per 
thousand  converted  into  American  money  at 
the  current  rate  of  $4.8665.  It  is  apparent 
that  all  that  the  court  did  was  to  convert 
the  total  credit  of  money  paid  by  appellant 
in  Australia  In  English  money  into  American 
money  at  the  then  current  (ate,  which 
amounted  to  the  sum  found  in  American 
money.  It  is  claimed  that  by  this  move  ap- 
I)ellant  lost  approximately  $293.39  by  reason 
of  exchange  and  discounts  on  the  payments 
made.  But  if  appellant  was  to  pay  for  the 
timber  in  Australia  and  was  to  stand  the 
expense  of  making  such  payments,  that  is, 
charges  and  discounts,  this  loss  of  exchange 
and  discounts  must  be  borne  by  it  That 
was  one  of  the  costs  and  charges  contem- 
plated in  the  contract  entered  into.  It  is  a 
contract  whereby  the  payments  were  to  be 
made  not  In  the  United  States  and  in  Amer- 
ican money,  but  In  Australia,  and  the  fixing 
of  the  price  at  $60  per  thousand,  plus  cost, 
freight,  and  insurance,  was  only  a  conven- 
ient way  of  stating  the  price  in  Americatf 
money. 

As  to  the  claim  of  error  in  the  finding  of 
the  court  that  but  20,000  feet  of  the  timbers 
delivered,  instead  of  46,626  feet,  were  too 
small,  and  in  finding  that  the  cost  to  the  ap- 
pellant of  buying  the  additional  lumber  was 
$1,560  Instead  of  $3,925.20,  the  amount  which 
appellant  paid  to  replace  the  shortage  in 
timbers,  the  evidence,  while  in  c<xiflict.  Jus- 
tified the  finding. 

It  would  ser\-e  no  useful  purpose  to  enter 
into  an  analysis  of  the  intricate  and  volum- 
inous evidence  pro  and  con  uimn  these  points. 
SuflBce  it  to  say  that,  while  the  court  might 
have  found  in  favor  of  appellant  upon  these 
<lUPst1ons.  the  evidence  does  not  preponder- 
ate against  the  findings;  and,  while  it  is  true 


that  appellant  paid  $84  per  tboosand  for  the 
timbers  which  it  procured  as  necessary  to 
complete  its  order,  there  was  evidence  which 
would  have  Justified  the  trial  court  in  find- 
ing that  it  could  have  procured  tlie  tlmben 
for  $76,  while  the  trial  court  allowed  $78 
per  thousand  for  the  20,000  feet  short. 
Judgment  affirmed. 

ELLIS,  O.  J.,  and  MOUNT  and    CHAD- 
WICK,  JJ.,  concur. 


aw  Wash,  ssn 

McKILLIP  T.  OBATS  HARBOR  PUB.  00. 

et  sL     (No.  14393.) 

(Supreme  Court  of  Washinston.    April  3.  191&) 

1.  LiBEX.  AND  Slandeb  ^»7(1)— CBrriciBixo 
Canuidatk  fob  Offioc:— Words  Lobkuokb 
Feb  Se. 

tnder  Rem.  Code  1915,  «  2424,  2425,  de- 
fining libel,  paid  advertisement  stating  that 
candidate  for  county  superintendent  of  KChooli 
had  waged  campaign  of  abuse  and  slander,  was 
disquahtied  for  office,  and  had  lied  about  an 
honorable  opponent,  and  that  his  conduct  brand- 
ed bim  as  unworthy  of  the  office  he  sought,  and 
that  his  vicious  methods  should  be  disapproved 
of,  was  libelous  per  se,  especially  in  view  of 
section  4Ut>4,  making  false  assertions  in  elec- 
tions criminal,  since  such  advertisement  chaiscd 
a  crime. 

2.  Libel  and  Si.andeb  «=s48(3)— "Pbivilxq- 

ED   COICKUNICATION"— OBITICiail  OF  CANDI- 
DATE. 

•Such  article  was  not  privileged  under  sec- 
tion 2430,  Rem.  Code  1915,  providing  that  every 
communication  made  to  a  person  entitled  to  or 
concerned  therein  by  one  also  concerned  in  or 
entitled  to  make  it  shall  be  privileged,  since  de- 
murrers .to  the  complaint  admitted  its  allegation 
,that  the  article  was  false,  and  no  person  cooM 
be  interested  in  the  false  defamation  of  a  can- 
didate. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series,  Privilee- 
ed  Communication.] 

3.  Libel  and  Slanueb  ®=»48(3)— Wob'  Li- 
belous Peb  Sb— Pbivilbob. 

Such  advertisement,  if  privileged  at  all,  must 
be  justified  under  Rem.  Code  1915,  {  2425.  as 
a  true  and  fair  statement  published  with  good 
motives  and  for  justifiable  ends,  when  honestlj 
made  in  belief  of  its  truth  and  fairness  and 
upon  reasonable  grounds  for  such  belief,  and 
consisting  of  fair  comments  upon  the  condnet 
of  any  person  in  respect  to  public  affairs  made 
after  a  fair  and  impartial  investigation. 

4.  Libel  and  Slandeb  «=»48(3>— Wokds  Li- 
belous Pkb  Se— Pbivileoe. 

Rem.  Code  1915,  I  4833,  permitting  newt- 
papers  to  publish  paid  advertisements  concera- 
mg  candidacies  at  elections,  does  not  make  priv- 
ileged a  paid  advertisement  falsely  charging  that 
a  candidate  has  waged  a  campaign  of  slander 
and  lies. 

Department  2.  Appeal  frun  Soperior 
Court,  Grays  Harbor  County;  G«o.  D.  Abd, 
Judge. 

Action  by  N.  D.  UcKillip  against  the  Grays 
Harbor  Publishing  Company  and  othera 
Judgment  dismissing  the  actl(»  on  plain- 
tiff's  refusal  to  plead  over  after  demnrrer  to 
the  complaint  was  sustained,  and  plaintiff 
appeals.    Reversed. 
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O.  M.  Nelson,  of  Montesano,  tor  appellant. 
Bridges  &  Brnener,  of  Aberdeen,  tat  respond- 
ents. 

CHADWICK,  J.  This  is  a  civil  action  for 
damages  arising  out  of  the  publication  of  an 
alleged  libelous  article.  A  demurrer  was  In- 
terposed to  the  complaint  and  sustained. 
The  plaintiff  elected  to  stand  upon  his  com- 
plaint and  Judgment  was  entered  dismissing 
the  action.    This  appeal  followed. 

The  complaint  alleges  In  substance  that 
the  respondent  Grays  iHarbor  Publishing 
Ck>mpany  is  a  corporation  organized  and  ex- 
isting under  the  laws  of  this  state,  and  as 
such  is  engaged  in  the  publlcatlcxi  of  the 
Aberdeen  Dally  World,  a  daily  newspaper  of 
general  circulation  throughout  the  state; 
that  the  respondent  W.  A.  Rupp  claims  to  be 
the  publisher  and  la  the  editor  of  such  paper, 
and  the  manager  of  the  respondent  corpora- 
tion; that  as  such  he  has  charge  of  the  ad- 
vertisements and  other  printed  matter;  that 
the  appellant  has  for  many  years  past  been 
a  teacher  In  the  public  schools  of  the  state; 
that  since  the  1st  day  of  July,  1902,  he  has 
held  a  life  diploma  Issued  to  him  by  the 
state  of  Washington;  that  during  many 
years  past  he  has  been  acting  as  county  su- 
perintendent of  schools  for  Grays  Harbor 
county;  that  during  such  time  he  possessed 
the  confidence  of  his  friends  and  fellow  men ; 
that  during  the  year  1916  he  was  "again"  a 
candidate  for  county  superintendent  of 
schools  for  Grays  Harbor  county,  both  in  the 
primaries  and  general  election ;  that  on  the 
6th  day  of  November,  1916,  the  respondents 
knowingly,  willfully,  and  maliciously  pub- 
lished, or  caused  to  be  printed  and  publish- 
ed, of  and  concerning  the  respondent  person- 
ally and  as  a  teacher  and  candidate  for  of- 
fice, the  following  article  in  the  Aberdeen 
Dally  World : 

"(Paid  Advertisement). 

"Paid  for  by  friends  of  T.  W.  Bibb,  Repub- 
lican Nominee  for  Coanty  Superintendent  of 
SchooU. 

"We,  the  undersigned  voters  of  Grays  Harbor 
County,  hereby  miblicly  express  our  complete 
c<Hifidence  in  T.  W.  Bibb,  Republican  candidate 
tor  Superintendent  of  Schools,  and  commend 
him  to  the  voters  of  this  coimty  as  worthy  of 
their  support.  We  wish  also  to  publicly  de- 
nounce the  campaign  of  abuse  and  slander  he- 
ing  waged  against  him  by  N.  D.  McKillip,  his 
opponent,  and  we  warn  all  loyal  friends  of  the 
public  schools  of  this  county  not  to  be  misled 
thereby.  Over  and  above  many  other  disqualifi- 
cations which,  in  our  judgment,  render  McKillip 
unfit  for  this  important  office,  his  conduct  in 
thus  waging  a  campaign  of  lUmder  and  Ue» 
against  an  honorable  opponent,  brandt  him  a» 
untoorthy  of  the  office  ne  teeki.  Let  all  true 
men  and  women  who  like  to  see  fair  play,  place 
the  seal  of  disapproval  on  McKillip's  vicious 
method!  by  rallying  to  the  support  of  that  clean 
and  deserving  young  man,  T.  W.  Bibb.  We 
vouch  for  his  honesty  and  for  bis  honor."  (Ital- 
ics ours.) 

The  article  purports  to  have  been  signed 
by  more  than  60  names  and  concludes  with 
the  words  "and  hundreds  of  others."    It  is 


further  alleged  that  the  charges  in  the  arti- 
cle quoted  are  false  and  untrue,  and  were 
known  to  be  such  by  the  respondents  at  the 
time  they  were  published;  that  the  publica- 
tion of  the  article  was  malicious  and  was 
intended  to,  and  did,  expose  the  appellant  to 
hatred,  contempt,  ridicule,  and  obloquy,  and 
was  intended  to,  and  did,  deprive  the  appel- 
lant of  the  benefit  of  public  confidence,  so- 
cial intercourse,  and  the  respect  of  his  friends 
and  the  electors  of  the  county;  that  T.  W. 
Bibb,  the  person  named  in  said  article,  was 
an  opposing  candidate  at  the  general  elec- 
tion of  1916;  that  the  appellant  did  not  at 
any  time  make  any  false  assertion  or  propa- 
gate any  false  report  concerning  Bibb  or  his 
candidacy  for  office  whidi  had  a  tmdency 
to  prevent  his  election  or  with  a  view  there- 
to; that  because  of  the  publication  of  said 
article  the  plaintiff  has  suffered  mental  an- 
guish, injury  to  his  feelings,  his  character, 
and  reputation;  that  be  has  been  deprived  of 
public  confidence,  the  respect  of  his  fellow 
men;  that  his  mental  and  physical  vigor 
were  thereby  impaired;  and  that  he  was 
"thereby  defeated  for  election  as  county  su- 
perintendent of  schools." 

The  appeal  presents  two  principal  qnes- 
tlons:  (1)  Is  the  article  set  forth  libelous 
per  se?  (2)  Is  it  upon  its  face  privileged? 
These  questions  will  receive  consideration  In 
the  order  stated. 

The  demurrer  was  based  upon  two 
grounds:  (1)  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action;  and  (2)  that  the  article  set  forth 
is  not  libelous,  and  that  the  publication  of 
the  same  was  privileged. 

The  Code  (Rem.  J  2424)  provides  that : 

"Every     malicious     publication     by     writing 

•  •  •  which  shall  tend :  (1)  To  expose  any 
living  person  to  hatred,  contempt,  ridicule,  or 
obloquy,  or  to  deprive  him  of  the  benefit  of 
public  confidence  or  social  intercourse;  •  •  • 
or    (3)    to  injure  any   person    •    •    •    in  his 

•  *  *  business  or  occupation,  shall  be  a  li- 
bel." 

Section  2426  provides  that  every  publica- 
tion having  the  tendency  or  effect  mentioned 
in  the  preceding  section  shall  be  deemed  ma- 
licious, unless  justified  or  excused.  It  fur- 
ther provides  that: 

■^  "Such  publication  is  justified  whenever  the 
matter  charged  as  libelous  charges  the  commis- 
sion of  a  crime,  is  a  true  and  fair  statement, 
and  was  published  with  good  motives  and  for 
justifiable  ends.  It  is  excused  when  honestly 
made  in  belief  of  its  truth  and  fairness  and  up- 
on reasonable  grounds  for  such  belief,  and  con- 
sists of  fair  comments  upon  the  conduct  of  any 
person  in  respect  of  nublic  affairs,  made  after 
a  fair  and  impartial  Investigation." 

Section  2427  provides  that: 

"Every  editor  or  proprietor  of  a  •  •  • 
newspaper,  •  ♦  •  and  every  manager  of  a 
copartnership    or    corporation    by    which    any 

•  •  ♦  newspaper  ♦  ♦  ♦  is  issued,  Is  charge- 
able with  the  publication  of  any  matter  contain- 
ed in  any  sudi    »    •    ♦    newspaper.    •    •    *  •» 

[1]  I.  The  article  is  libelous  per  se.  Byrne 
V.  Funk,  38  Wash.  606,  80  Pae.  772,  3  Ann. 
Cas.  647;    Lathrop  y.  Sundberg,  66  Wash. 


Digitized  by 


Google 


1028 


171  PACIFIC  KEPORTEB 


(WadL 


144,  104  Pac.  176,  25  L.  R.  A.  (N.  S.)  881; 
Chambers  v."  Leiaer,  4S  Wash.  285,  86  Paa 
627,  10  Ann.  Gas.  270;  Wilson  v.  Sun  Pub- 
lishing Co.,  85  Wash.  SOS,  148  Paa  774,  Ann. 
Cas.  1917B,  442:  W(?iib  v.  Times  Printing  Ca, 
77  Wash.  171, 137  Pac.  457 ;  Quinn  t.  Reyiew 
Pub.  Co.,  65  Wash.  69,  104  Pac.  181,  133  Am. 
St  Kep.  1016,  19  Ann.  Cas.  1077;  Llndley  t. 
Horton,  27  Conn.  68;  State  r.  Keenan,  111 
Iowa,  286,  82  N.  W.  792;  UptMi  y.  Hume, 
24  Or.  420,  33  Pac.  810,  21  L.  B.  A.  493,  41 
Am.  St.  Rep.  863;  Riley  t.  Lee,  88  Ky.  603, 
11  S.  W.  713,  21  Am.  St.  Rep.  358;  Belknap 
T.  Ball,  83  Mich.  688,  47  N.  W.  674,  11  L.  R. 
A.  72,  21  Am.  St.  Rep.  622;  Danville  Demo- 
crat Pub.  Co.  T.  McClure,  86  111.  App.  482; 
Colby  T.  Reynolds,  6  Vt  489,  27  Am.  Dec. 
574;  25  Cyc.  336;  18  Am.  &.  Eng.  Encya  of 
Law  (2d  Ed.)  920. 

In  Byrne  y.  Funk,  supra,  it  was  held  that 
a  published  article  charging  one  with  being 
(a)  a  'liar  and  a  poltroon"  was  libelous  per 
se,  and  that  a  charge  imputing  a  criminal 
offense  or  moral  delinquency  t6  a  public  of- 
ficer was  libelous.  In  the  Lathrop  Case,  a 
publication  which  insinuated  that  the  appel- 
lant was  not  a  reputable  physician  and 
classing  him  with  criminal  practitioners, 
patent  medicine  fakirs,  quacks,  etc,  was 
held  libelous.  In  the  Quinn  Case  it  was  held 
that  charging  the  respondent,  an  officer  hold- 
ing by  appointment,  "with  being  a  part  of 
the  system  of  Jobbery  and  graft  in  the  man- 
agement of  city  contracts'*  was  libelous  per 
se.  In  the  Llndley  Case  it  was  held  that  a 
publication  charging  the  plaintiff  with  being 
a  "liar"  was  libelous.  In  State  v.  Keenan 
the  court  said  that  any  charge  which  is  with- 
in the  definition  of  the  statute  is  libelous. 

The  appellant  contends  that  the  article 
charges  him  with  the  commission  of  a  crime 
under  the  provisions  of  Rem.  Code,  J  4964, 
which  provides: 

"  •  *  •  Nor  shall  any  person  at  any  such 
election,  knowingly  and  willfully,  make  any 
false  assertion  or  propagate  any  false  report  con- 
cerning any  person  who  shall  be  a  candidate 
thereat,  which  shall  have  a  tendency  to  prevent 
his  election,  or  with  a  view  thereto,  and  if  any 
person  shall  be  guilty  of  any  act  forbidden  or 
declared  to  be  unlawful  by  this  section,  he 
shall  be  deemed  and  taken  to  be  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall .  be 
punished  by  a  fine  and  imprisonment,  or 
both.    •    •    •" 

We  think  this  view  is  sound.  The  diarge 
that  appellant  waged  a  campaign  of  "slan- 
der and  lies"  against  his  opponent,  and  that 
his  method  of  campaign  was  "vicious,"  is 
equivalent  to  the  charge  that  he  knowingly 
and  willfully  made  false  assertions  against 
his  opponent  with  a  view  to  prevent  Us 
election.  The  article  clearly  charges  the 
appellant  with  moral  delinquency.  The 
charge  in  effect  Is  that  he  unlawfully  lied 
about  an  honorable  opponent.  To  a  man  of 
normal  sensibilities  this  is  a  most  grievous 
charge.  That  it  tended  to  derive  the  ap- 
pellant "of  the  benefit  of  public  confidence" 
is  not  open  to  doubt,  because  honest  men 


instinctively  shun  a  liar.  This  court  has 
uniformly  held  that,  forasmuch  as  damages 
in  this  class  of  cases  are  only  compensato- 
ry, malice  is  not  a  necessary  element  of  the 
cause  of  action.  Byrne  r.  Funk,  supra; 
Wilson  T.  Sun  Publishing  Co.,  supra. 

[2]  II.  Is  the  article  on  its  face  privileg- 
ed? The  respondent  asserts  that  it  is  "at 
lease  qualifledly  privileged"  under  the  pro- 
visions of  Rem.  Code,  |  2430,  whidi  pro- 
vides: 

''Every  communication  made  to  a  person  en- 
titled to  or  concerned  in  such  communication, 
by  one  also  concerned  in  or  entitled  to  make  it, 
or  who  stood  in  such  relation  to  the  former  as 
to  offer  a  reasonable  ground  for  supposing  hia 
motive  to  be  innocent,  shall  be  presumed  not 
to  be  malicious,  and  shall  be  termed  a  priv- 
ileged communication." 

The  argument  is  that  It  is  privileged  be- 
cause it  is  addressed  to  the  electors  and 
has  reference  to  the  candidacy  of  the  appeU 
lant  for  an  elective  office.  The  complaint 
charges  that  the  article  is  false  and  was 
known  to  be  false  by  the  respondents  at  the 
time  that  it  was  published.  This  is  admit- 
ted by  the  demurrer.  It  would  pass  the 
limit  of  common  sense  to  hold  that  the  elec- 
tors are  "entitled  to  or  concerned  in"  the 
willful  defamation  of  the  character  of  a 
candidate  for  public  office,  or  that  any  per- 
son is  "concerned  in  or  entitled  to  make 
it."  Nor  can  it  with  reason  be  said  that 
the  respondents  "stood  in  such  relation  to 
the  former,"  that  is,  to  the  electors  as  to 
offer  a  reasonable  grotmd  for  supposing 
their  motives  to  be  Innocent.  In  interpret- 
ing this  section  we  must  keep  in  mind  the 
facts  pleaded,  that  is,  that  the  charge  waa 
made  knowing  it  to  be  false. 

In  State  v.  Sefrlt,  82  Wash.  520,  144  Pac 
725,  In  commenting  upon  this  section  of  the 
Code,  the  court  said  that  it  is  but  a  statu- 
tory declaration  of  the  general  doctrine  of 
qualified  privilege  "which  exists  independ- 
ent of  any  statute."  Referring  to  Rem. 
Code,  i  2426,  the  court  stild  that  the  gener- 
al rule  of  privilege  had  not  been  enlarged 
by  the  statute,  "which  merely  adds  the  de- 
fense of  excuse  to  that  of  justification  which 
existed  at  common  law."  The  court  further 
said,  speaking  of  section  2430,  that  it  "af- 
fords no  immunity  to  a  publisher  of  a  news- 
paper for  the  publication  ot  matter  libelous 
per  se  different  from  that  which  it  affords 
to  any  other  person,"  and  that  "the  general 
rule  of  privilege  Is,  we  believe,  correctly  in- 
terpreted by  this  court  in  Byrne  v.  Funk, 
supra,"  where,  quoting  from  18  Am.  &  Eng: 
Encyc.  of  Law  (2d  Ed.)  1041,  the  rule  Is  thus 
stated: 

"Tlie  official  acts  of  public  officers  may  law- 
fully be  made  the  subject  of  fair  comment  and 
criticism,  not  only  by  the  press,  but  by  mem- 
bers of  the  public.  But  the  prevailing  rule  is 
that  charges  imputing  a  criminal  offense  or 
moral  delinquency  to  a  public  officer  cannot 
if  false,  be  privileged,  though  made  in  good 
faith,  and  this  thoui;h  the  charge  relates  to  an 
act  of  the  officer  in  the  diacharge  ot  his  official 
duties." 
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In  Dauphlny  v.  Bubne,  158  OaL  757.  96 
Pac  880,  126  Am.  St  Rep.  136,  It  was  held 
tbat  a  publication  was  libelous  which  charg- 
ed that  one  who  was  a  candidate  for  re- 
election as  a  councilman,  and  who  had  op- 
posed granting  a  franchise  to  a  railroad 
company,  voted  for  the  franchise  after  say- 
ing to  the  company  that  if  it  would  purchase 
groceries  from  him,  he  would  vote  for  it. 
Answering  the  argument  that  It  was  privi- 
leged under  the  provisions  of  a  section  sim- 
ilar to  section  2430,  the  court  said: 

"Tbia  privilege  must  be  confined  to  statements 
of  the  truth,"  and  t>)at  diore  is  "no  privilege  of 
publication  under  the  Code,  or  general  lew, 
which  will  exempt  one  from  responsibility  for 
falsehood." 

The  court  further  said  that  the  "reputa- 
tion and  character"  of  a  candidate  for  pub- 
lic (Ace  "are  as  much  entitled  to  protection 
against  false  accusation  when  be  is  a  can- 
didate for  office  as  at  any  other  time";  that 
"bis  talents  and  qnallficatlons  for  the  office, 
•  •  •  bis  faults  or  vices,  In  so  far  aa 
they  may  affect  his  official  diaracter  may 
be  freely  discussed;"  tbat  "the  public  has 
an  interest  in  knowing  the  truth  about 
those  who  occupy  or  seek  putiUc  office,  but 
It  has  no  interest  In  having  falsehoods  con- 
cerning them  disseminated." 

In  Wilson  V.  Sun  Publishing  Co.,  85  Wash. 
503,  148  Pac.  774,  Ann.  Cas.  1917B,  442,  the 
court  said : 

"At  common  law,  of  which  the  statute  is  mere- 
ly declaratory,  the  truth  of  a  libelous  charge, 
though  no  defense  In  a  criminal  prosecution  for 
libel,  was  usually  a  complete  defense  in  a  civil 
action  for  damages." 

The  following  cases  announce  a  like  view: 
General  Market  Co.  v.  Post-Intelligencer  Co., 
96  Wash.  575,  166  Pac.  482;  Upton  v.  Home, 
24  Or.  420,  83  Pac.  810,  21  L.  R.  A.  493,  41 
Am.  St.  Rep.  863.  In  17  R.  0.  L.  355,  the 
rule  is  thus  stated: 

"Nor  as  a  rule  does  any  privilege  attach  to 
the  publication  of  accusations  against  public  of- 
ficers ♦  •  •  calculated  to  bring  public  offi- 
cers into  contempt." 

The  object  of  the  privilege  accorded  to 
published  comments  upon  public  officers  or 
those  seeking  public  office  is  to  inform  the 
electorate  of  the  fitness  or  unfitness  of  those 
falling  within  either  class.  To  permit  the 
publication  of  a  falsehood  concerning  a  can- 
didate for  office  which  either  charges  him 
•with  the  commission  of  a  crime  or  with  be- 
ing morally  depraved  would  be  subversive  of 
the  very  purpose  from  which  the  privilege 
springs.  The  press  Is  allowed  a  large  lib- 
erty in  commenting  upon  the  character  and 
fitness  of  a  candidate  for  public  office.  This 
liberty,  however,  does  not  give  It  free  license 
to  promulgate  falsehoods. 

[3]  The  article  upon  its  face  is  not  priv- 
ileged. Whether  it  is  privileged  presents  a 
mixed  question  of  law  and  fact  The  re- 
spondents may.  If  they  can,  Justify  or  excuse 
the  publication  under  the  provisions  of  Rem. 
Code,  §  2425,  and  not  otherwise. 

[4]  It  Is  next  asserted  that,  being  a  paid 


advertisement,  It  is  privileged  under  the  pro- 
visions of  Rem.  Code,  §  4833.  But  a  reading 
of  this  section  will  disclose  tbat  it  was  not 
its  purpose  to  enlarge  the  liberty  of  the  press 
but  to  take  from  It  many  privileges  which  It 
had  theretofore  enjoyed  and  freely  exercised. 
It  deals  with  the  subject  of  paid  advertise- 
ments, and  makes  it  unlawful  for  a  news- 
paper to  support  or  advocate  the  election  or 
defeat  of  any  candidate  at  any  primary  elec- 
tion for  a  consideration,  provided  that  the 
publisher  of  a  newspaper  may,  subject  to 
named  restrictions,  publish  any  matter,  arti- 
cle, or  artidea,  "advocating  the  election  or 
defeat  of  any  candidate,  ♦  •  •  and  re- 
ceiving from  sudh  person  not  a  candidate  a 
consideration  therefor,"  If  it  plainly  appears 
that  the  article  Is  a  "paid  advertisement" 
Aside  from  the  question  of  privilege,  there 
is  nothing  in  the  statute  (section  4833)  which 
permits  the  discussion  of  the  merits  or  de- 
merits of  a  candidate  for  office  under  the 
caption  of  a  "paid  advertisement"  that  In  any 
way  counteracts  the  virility  of  the  law  to 
protect  a  man  In  bis  good  name  or  fame.  If 
in  the  heat  of  partisan  politics  a  libel  is  pub- 
lished, those  who  give  it  currency  must  still 
Justify  or  excuse.  The  fact  that  the  libel  is 
published  In  a  newspaper  and  paid  for  by  a 
third  party  makes  no  exemption  in  favor  of 
the  press  for  as  said  In  Riley  v.  Lee,  88  Ky. 
603, 11  S.  W.  713,  21  Am.  St  Rep.  358: 
"The  press  is  under  tho  same  restraints.    As 

'  said,  the  gravamen  of  libel  consista  in  its  pub- 
lication.   If  It  be  said  the  conductors  of  news- 

,  papers  may  publish,  as  an  advertisement,  what 

{  has  been  written  by  others,  the  answer  is  that 
the  conductors  of  the  paper  are  presumed   to 

'  know  that  the  writing  Is  an  attack  upon  the 
character  and  reputation  of  another,  which  no 
one  has  the  right  to  make  unless  the  truth  of 
charge  actually  exists,  and  its  publication  in  the 
newspaper  not  only  gives  the  charge  a  more  ex- 
tendi circulation  but  gives  it  a  permanent 
lodgment  in  the  memory  of  the  living,  and  It 
may  be  reproduced  when  aU  else  concerning  the 
person  has  been  forgotten.  Continuing  the  par- 
allel: If  the  citizen,  for  wages,  should  proclaim 
and  read  a  libelous  writing  from  the  street  cor- 
ners, would  the  fact  that  he  merely  did  it  as  a 
matter  of  business  protect  him?  The  answer 
is.  No;  for  the  reason  that  the  good  name  of 
a  citizen  is  too  sacred  to  be  let  out  on  contract 
So  the  answer  to  the  conductors  of  the  paper 
is  that  the  advertisement  proclaimed  the  defama- 
tion of  a  person's  character,  which,  unless  true, 
is  not  a  subject  of  lawful  advertisement,  con- 
sequently they  must  answer  in  damages.  Also, 
in  reference  to  publiEhing  such  writing,  without 
malice,  as  a  matter  of  news,  for  the  same  reasons 
the  answer  comes  back  that  it  is  not  lawful  to 
bruit,  thither  and  yon,  defamation  of  a  person's 
character"  merely  to  gratify  a  morbid  appetite 
for  such  scandal ;  that  nothing  short  of  the 
truth  of  the  matter  published  will  be  heard  in 
justification  of  the  unwarranted  liberties  thus 
taken  with  a  person's  good  name.  But  it  la 
said  that  it  would  be  a  harsh  rule  to  require 
conductors  of  newspapers  to  be  responsible  for 
the  truth  of  the  information  that  tney  furnish 
the  public.  The  answer  is  that  the  press  must 
not  be  the  vehicle  of  attacks  upon  the  character 
and  reputation  of  a  person  unless  the  attack  is 
known  to  be  true;  if  it  is  not  known  to  be 
true,  do  not  publish  it;  the  publication  can 
seldom,  If  ever,  do  good,  and  the  indulgence  in 
publications  of  the  sort  not  strictly  true,  would 
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soon  deprave  the  moral  taste  of  aodetjr  and  ren- 
der it  miserable." 

Tbe  complaint  states  a  cause  of  action  for 
compensatory  damages,    n 

ELLIS,  C.  J.,  and  MOUNT,  and  HOLCOMB, 
JJ.,  concur. 

am.  Waah.  «6)  '■ 

BARBOUK   et   ux.   v.    ST.    PAUL   FIEB   & 

MARINE  INS.  CO.     (No.  14599.) 
(Supreme  Conrt  of  Washington.    April  4,  1918.) 

1.  Insurance    e=>548— Fibk    Poucies— Ex- 
amination UNDEB  Oath. 

Where  insured  appeared  before  notary  public 
and  submitted  to  examination  under  oath,  fail- 
ure to  sign  the  statements  then  made  did  not 
show  noucompliance  with  clause  of  policy  re- 

aulring  insured  to  submit  to  examinations  un- 
er  oath. 

2.  INBUBANCE  ^=>012(2)— FiBB  PouciBS— Ex- 
amination CNDEB  Oath. 

Where  insured  on  insurer's  request  submit- 
ted to  examination  under  oath  which  was  filed 
in  the  suit,  though  she  did  not  sign  the  original 
copy  until  after  the  action  had  been  commenced, 
she  complied  with  the  policy,  providing  that  no 
suit  should  be  "sustainable"  until  fuO  compli- 
ance with  requirement  that  insured  submit  to 
examination  under  oath. 

3.  insurance    «='283  —  Cancsliation     of 

POLICT. 

Where  insured,  intending  to  secure  a  speci- 
fied amount  of  insurance,  discovered  that  double 
the  intended  amount  had  been  secured,  aqd 
sought  cancellation,  which  the  company  agreed 
to  permit  on  insured's  signing  a  receipt,  but 
the  receipt  was  never  signed,  the  policy  remain- 
ed in  full  force  and  effect. 

Department  2.  Appeal  from  Superior 
(^urt,  Snohomi&h  County;  Guy  O.  Alston, 
Judge. 

Action  by  Theron  T.  Barbour  and  wife 
against  tbe  St.  Paul  Fire  &  Marine  Insurance 
Company.  Judgment  for  plaintiffs  on  direct- 
ed verdict,  and  defendant  appeals.    Affirmed. 

H.  T.  Granger,  of  Seattle,  for  appellant 
J.  W.  Russell,  of  Seattle,  for  respondents. 

CHADWICK,  J.  This  is  an  action  on  a 
policy  of  Insurance  brought  by  Theron  T. 
Barbour  and  Mary  Barbour,  his  wife,  against 
tbe  St  Paul  Fire  &  Marine  Insurance  Com- 
pany. At  tbe  close  of  tbe  evidence,  tbe  trial 
Judge  instructed  tbe  Jury  to  return  a  verdict 
In  favor  of  tbe  plaintiffs.  Tbe  defendant  In- 
surance company  has  appealed. 

Appellant  contends:  (1)  That  plaintiffs  did 
not  comply  with  the  provisions  of  the  policy 
requiring  the  Insured,  if  requested  by  tbe 
company,  to  submit  to  an  examination  under 
oath,  and  subscribe  tbe  same,  which  Is  made 
a  condition  precedent  to  sustaining  an  action 
on  the  iwlicy ;  (2)  that  the  policy  was  cancel- 
ed by  mutual  consent  prior  to  tbe  time  tbe 
loss  occurred.     Tbe  policy  provided: 

"The  insured,  as  often  as  required,  shall 
•  ♦  *  submit  to  examinations  under  oath  by 
any  person  named  by  this  company,  and  sub- 
scribe the  same." 

"No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim,  shall  be  auttatnable  in  any 


court  of  law  or  equity  until  after  full  compli- 
ance by  the  insured  with  all  the  foregoing  re- 
quirements.   •    •    »    (Italics  ours.) 

At  tbe  request  of  tbe  insurance  company 
Mrs.  Barbour  appeared  before  a  notary  pub- 
lic, and  was  examined  under  oath  by  the 
attorney  for  appellant  She  was  given  a 
carbon  copy  of  her  testimony  to  correct  be- 
fore signing.  She  did  not  sign  tbe  original 
copy  of  tbe  examination  imtll  after  tbe  pres- 
ent action  bad  been  commenced;  tbe  exami- 
nation being  introduced  in  evidence  by  ap- 
pellant 

[1]  When  Mrs.  Barbour  appeared  before 
the  notary  public  and  submitted  to  an  exam- 
ination under  oath,  there  was  a  substantial 
compliance  with  this  provision  of  tlie  policy. 
The  Insurance  pompany  liad  obtained  tbe  in- 
formation which  It  was  designed  to  secure. 
The  signing  of  tbe  written  result  of  the  ex- 
amination was  a  purely  incidental  matter. 

[2]  But  even  if  this  were  not  so,  when 
we  look  to  the  words  of  tbe  policy,  which 
it  Is  wdl  settled  must  be  strictly  construed 
against  tbe  Insurance  company,  we  do  not 
find  that  It  provides  that  no  action  shall  be 
"commenced,"  but  that  no  action  shall  be 
"sustainable."  At  the  time  plaintiffs  sought 
to  sustain  their  action  by  proofs,  tbe  exami- 
nation had  been  signed  and  was  in  tbe  bands 
of  the  defendant  All  that  the  policy  requir- 
ed bad  been  performed. 

To  decide  whether  or  not  the  poUcy  was 
canceled  by  mutual  consent  prior  to  the  time 
of  tbe  loss  requires  a  discussion  of  tbe  facts. 
The  plaintiffs  were  the  owners  of  a  bouse 
and  lot  in  Edmonds,  Wash.  Tbe  bouse  and 
its  contents  were  insured  in  tbe  Orient  In- 
surance Company  for  $1,900.  Tbe  property 
was  mortgaged;  and  the  policy,  which  vras 
payable  to  tbe  mortgagee  as  Its  interest 
might  appear,  was  in  the  possession  of  tbe 
mortgagee.  In  August,  1915,  about  tbe  time 
the  policy  was  due  to  expire,  Mr.  Barbour 
called  on  tbe  Insurance  agent  Rudolph  Da- 
mus,  in  Seattle,  through  whom  he  bad  ol>- 
talned  the  Insurance,  and  told  him  that  he 
wanted  it  renewed  without  however,  spec- 
ifying any  particular  company.  Mr.  'Damus 
told  him  that  be  would  attend  to  tbe  matter. 
Damus,  who  was  not  tbe  agent  of  tbe  de- 
fendant company,  and  in  this  Instance  was 
acting  as  a  broker,  ordered  tbe  Insurance 
from  tbe  defendant's  local  agent.  Tbe  policy 
was  issued  and  delivered  to  Damus,  or  hla 
office,  but  never  reached  tbe  plaintiffs,  prob- 
ably, as  tbe  record  suggests,  being  lost  In  tbe 
mail  About  tbe  Ist  of  tbe  following  Sep- 
tember, Mr.  Barbour  received  a  statement  of 
his  account  from  the  mortgagee,  which  state- 
ment Included  an  Item  of  $22.80  for  an  in- 
surance premium.  He  testifies  that  be  sup- 
posed this  was  tbe  premium  on  the  policy  be 
bad  ordered  through  Damus.  In  July,  1918. 
nearly  a  year  later,  while  Mr.  BarlMmr  wa» 
in  British  Columbia,  Mrs.  Barbour  recelv- 
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ed  a  notice  from  Damus  to  the  effect  that 
$22.80  was  due  him  as  a  premium  on  insur- 
ance. She  immediately  Investigated,  and 
found  that  the  policy  secured  by  Damus  was 
not  the  one  covered  by  the  statement  sent 
by  the  mortgagee,  and  that  the  mortgagee 
had  secured  insurance  In  the  same  amount, 
$1,900,  on  the  property  tn  the  Continental 
Insurance  Company.  She  took  the  matter  up 
with  Mr.  Damus-;  and  he  advised  her  that 
one  policy  would  have  to  be  canceled,  and 
suggested  that  it  had  better  be  the  i>olicy 
last  Issued.  This  was  ascertained  to  be 
the  policy  on  which  this  stilt  is  brought 
She  then  told  Damus  that  "theirs  (the  policy 
secured  by  the  mortgagee)  was  first,  and  we 
would  have  to  cancel  the  other  one."  Damus 
then  took  the  matter  up  with  the  local  agent 
of  the  defendant,  and,  according  to  the  tes- 
timony of  the  agent,  the  following  is  what 
took   place: 

"He  came  down  to  the  office,  and  told  me 
that  they  had  oilier  Insurance  on  there.  I 
asked  him  what  company  it  was,  and  he  said, 
'Why,  the  Continental  was  on.'  I  said,  'Well, 
that  u  funny,'  and  he  said,  'What  are  you  go- 
ing to  do?*  He  told  me  the  premium  had  nnt 
been  paid.  I  said.  The  only  way  to  do,  then,  is 
to  make  oat  a  receipt  for  the  earned  premium 
and  get  it  and  have  the  company  sign  it,'  and 
I  was  pretty  busy  at  the  time,  and  he  said,  'You 
wait  a  while,  and  I  will  bring  it  ap  to  you.' 
He  said.  They  are  up  there  in  the  office  now/ 
and  I  said,  'All  right;  if  that  is  the  case,  I 
will  get  rid  of  it  right  now.'  and  I  went  and 
figured  out  the  eam^  premium  on  the  receipt, 
and  Mr.  Damus  was  sitting  right  by  the  side  of 
the  desk  when  that  was  made,  and  I  said,  "There 
it  is  now;  you  can  go  right  up  and  have  your 
party  sign  it  up.'  " 

The  receipt  was  in  the  following  form: 

"Lost  Policy  Receipt 

"St  Paul  Fire  &  Marine  Insurance  Company 

of  St  Paul. 

"Release  for  Lost  Policy. 

"In  consideration  of  14.25  dollars,  the  receipt 
of  which  is  hereby  acknowledged  we  surrender, 
release  and  relinquish  all  our  right  title  and 
interest  in  policy  No.  356869  (renewal  No. 
),  of  the  St.  Paul  Fire  &  Marine  Insur- 
ance Company  of  St.  Paul,  Minn.,  issued  at  its 
Seattle  Wash.  Agency,  and  all  advantages  to  be 
derived  therefrom,  and  the  said  policy  having 
been  lost  or  mislaid,  we  agree  to  make  no  claim 
whatever  for  any  loss  or  damage  for  which  said 
company  might  become  liable  under  said  policy, 
and  to  return  the  said  policy  and  renewal  (if 
found)  to  the  said  company  forthwith,  and 
without  further  compensation.  We  hereby  cer- 
tify that  said  policy  has  not  been  assigned  or 
transferred. 


"Witness:   . 

"if  this  policy  is  payable  in  case  of  loss,  this 
receipt  must  be  signed  by  assured,  mortgagee 
or  other  parties  in  interest" 

When  Damus  presented  this  receipt  to 
Mrs.  Barbour  for  her  signature,  she  refused 
to  sign  it,  and  nothing  further  was  done 
about  the  matter  until  after  the  loss  occur- 
red. 

Plaintiffs  made  claims  against  both  the 
Continental  Insurance  Company  and  the 
defendant.    The  Continental  settled;  and  the 


defendant  refusing  to  do  so,  this  suit  was 
Instituted. 

[3]  It  is  clear,  as  appellant  contends,  that 
the  plaintiffs  never  intended  to  carry  more 
than  $1,900  worth  of  insurance;  and  if  they 
are  permitted  to  recover  in  this  action,  they 
will  reap  where  they  did  not  intend  to  sow. 
But  it  is  also  dear  that  they  intended  to 
order  the  policy  which  Damus  secured  from 
the  defendant.  Assuming,  but  not  deciding, 
that  Mrs.  Barbour  had  authority  to  order  a 
cancellation  of  the  policy,  we  do  not  thiak 
the  policy  was  actually  canceled.  It  is 
plain  that  she  intended  to  cancel  the  poli- 
cy, and  that  the  insurance  company  was 
willing  to  do  so.  But  before  the  Insurance 
company  would  actually  cancel  the  policy, 
it  required  that  a  receipt  bo  signed.  This 
receipt  was  not  signed,  and,  as  nothing 
further  was  done,  the  policy  remained  in 
full  force  and  effect  In  order  to  effect  the 
cancellation  of  a  policy  there  must  be  some- 
thing more  than  a  willingness  on  both  sides 
that  the  policy  be  canceled;  there  must  be 
an  actual  agreement  or  understanding  to  the 
effect  that  the  policy  is  then  and  there  can- 
celed. That  this  was  not  so  in  the  present 
case   is   clear. 

Affirmed. 

ELLIS,  O.  J.,  and  MOUNT,  MAIN,  and 
HOLCOMB,   JJ.,  concur. 

aoo  wub.  «ffi) 

SOUND  ORBIDITS  CO.  v.  POWERS  et  ux. 
(No.  14399.) 

(Supreme  Court  of  Washhigton.    April  3, 1918.) 

1.  JunaifENT  €=>138(3)  —  Motion  fob  De- 
fault—Notice OF  HKABINO. 

Where  the  record  shows  that  the  hearing  on 
motion  for  default  was  continued  through  the 
efforts  of  defendants'  counsel,  they  cannot  claim 
they  had  no  notice  that  the  motion  would  bo 
beard  on  the  day  fixed. 

2.  Appkai.  and  Ebbob  ®=>9S5(2)  —  Afpeai, 
FBOM  Obdeb  of  Default— Affidavits— Rec- 
ord. 

Where  it  does  not  affirmatively  appear  that 
the  affidavits  in  support  of  motion  to  vacate^ 
default  contained  in  the  transcript  were  the 
only  affidavits  considered  by  the  lower  court  or 
that  there  was  no  other  evidence  submitted, 
such  affidavits  will  not  be  considered. 

3.  Bankbuptct  i8=418(3) — Husband's  Dis- 
ohabse — Community   Fbopebtt. 

In  an  action  against  husband  and  wife,  an 
answer  pleading  the  discharge  of  the  busban^ 
in  bankruptcy  held  a  good  defense,  both  as  to 
him  and  as  to  the  community  property. 

4.  Judgment  *=»98— Default— Right  to  bb 
Heabd. 

The  striking  of  answer  and  entry  of  judg- 
ment by  default  against  both  husband  and  wife 
because  of  husband's  failure  to  answer  inter- 
rogatories propounded  where  none  have  been 
propounded  to  the  wife  was  error;  the  wife 
naving  a  right  of  defense  before  entry  of  judg- 
ment against  the  community. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 
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Action  by  the  Sound  Credits  Company 
against  C.  C.  Powers  and  wife.  Xodgment 
for  plaintiff,  and  defendants  appeal.  Af- 
flimed  In  part  and  reversed  in  part 

Ray  R.  Greenwood  and  Wrl^t,  Kelleher 
'  &  Allen,  of  Seattle,  for  appellants.    Robert  F. 
Sandall,  of  Seattle,  for  respondent 

OHADWICK,  J.  This  Is  an  appeal  from 
.an  order  of  default  and  Judg:ment  entered 
against  appellants  for  failure  to  answer  in- 
terrogatories, and  from  an  order  denying  ap- 
pellants' motion  to  vacate  the  order  of  de- 
fault and  Judgment 

[1]  Appellants  contend  that  they  were  not 
given  notice  that  the  motion  for  default  was 
to  be  heard,  and  therefore  that  the  court 
committed  error  in  entering  the  Judgment 
The  case  is  brought  here  without  a  state- 
ment of  facts.  The  only  record  before  us  ^a 
a  transcript  showing  part  of  the  papers  filed 
in  the  superior  court.  From  this  fragmen- 
tary record  we  are  able  to  glean,  however, 
that  the  motion  for  d^anlt  was  served  on 
counsel  for  appellants;  that  they  were  serv- 
ed with  a  notice  that  the  motion  would  be 
brought  on  for  hearing  on  February  17,  1917; 
that  on  February  23,  1917,  at  the  behest  of 
defendants  an  order  for  a  stay  of  proceed- 
ings until  March  2,  1917.  was  entered.  It 
appears  from  the  Journal  entries  that  at  the 
same  time  the  stay  order  was  entered  the 
motion  for  default  was  continued  until  March 
2,  1917,  on  which  date  the  motion  for  default 
was  granted.  This  being  true,  under  the 
present  state  of  the  record  we  are  bound  to 
assume,  and  it  seems  altogether  reasonable, 
that  on  February  23,  1917,  the  motion  for 
default  was  continued  to  March  2,  1917, 
through  the  efforts  of  counsel  for  defendants. 
If  this  be  true — and  we  cannot  say  it  is 
not — they  had  notice  that  the  motion  would 
be  heard  on  that  date. 

[2]  Counsel  for  appellants  have  brought  up 
as  a  part  of  the  transcript  what  purports  to 
be  copies  of  affidavits  filed  in  the  superior 
court  in  support  of  their  motion  to  vacate  the 
default  and  to  set  aside  the  Judgment  It 
has  been  held  that,  where  it  does  not  af- 
firmatively appear  that  the  affidavits  contain- 
ed in  the  transcript  were  the  only  affidavits 
considered  by  the  lower  court,  or  that  there 
was  not  other  evidence  submitted  to  the 
oourt,  and  it  does  not  so  appear  here, 
they  will  not  be  considered.  International 
Dev.  Co.  v.  Sanger,  75  Wash.  646,  135  Pac. 
28;  Beall  &  Co.  v.  O'Connor,  78  Wash.  651, 
139  Pac.  605 ;  Mattson  v.  Eureka  Lbr.  Co.,  79 
Wash.  266,  140  Pac.  377;  Thurman  v.  Kil- 
dall,  80  Wash.  266,  141  Pac.  691;  State  t. 
Clay  (No.  14603)  171  Pac.  241. 

[3]  It  does  appear,  however,  that  the  low- 
er court  erred  in  entering  Judgment  against 
the  community  composed  of  both  appellants. 
Appellant  Gertrude  I.  Powers  had  entered 
her  appearance   Jointly  with   her   husband. 


and  liad  Joined  with  him  In  answering.  ^Rie 
answer  pleaded  a  discharge  of  appellant  C.  C. 
Powers  in  bankruptcy,  and  was  a  good  de- 
fense not  only  as  to  him  but  as  to  the  com- 
munity. 

"When  the  husband  was  discharged  in  tmnk- 
mptcy  from  the  obligation  of  the  contract  it 
must  of  necessity  follow  that  the  wife  was  also 
discharged  because  her  separate  property  is  not 
subject  to  the  community  debt. '  Bimrose  v. 
Matthews,  78  Wash.  32,  138  Pac.  819. 

[4]  No  interrogatories  had  been  propound- 
ed to  the  defendant  wife,  and  she  was  not  in 
default  She  had  a  right  to  be  heard  in  sup- 
port of  her  defense  before  a  Judgment  against 
the  commimity  could  be  entered. 

The  order  of  default  and  Judgment  in  so 
far  as  it  Is  against  the  community  will  be 
vacated,  with  directions  to  try  out  the  is- 
sues raised  by  the  answer.  The  Judgment 
in  so  far  as  it  affects  the  appellant  husband 
individually  is  affirmed.  The  appellant  wife 
will  recover  her  costs  on  appeal. 

ELLIS,  C.  J.,  and  MOUNT  and  HOLCOMB, 
JJ.,  concur. 

(im.  Wash.  <7) 
SINGER  V.  MBTZ  CO.     (No.  14448.) 
(Supreme  Court  of  Washington.    April  5, 1918.) 

1.  Afpeai.    and    Ebrob    «=»387(4)  —  Affkai. 
Bond— Time  to  File. 

Under  Rem.  Code  1915,  f  1721,  making  an 
appeal  ineffectual  unless  at  or  before  giving  no- 
tice of  appeal  or  within  five  days  thereafter 
an  appeal  bond  be  filed,  an  appeal  was  not  in- 
effectual because  the  bond  was  filed  83  days 
before  notice  of  appeal  was  served. 

2.  Appeal  and  Ebbob  *»e89(l) — DisinssAi. 
— Gbounds — Insufficient  Abstbact. 

The  fact  that  the  abstract  of  record  falls  to 
comply  with  court  rules  is  not  a  ground  for  dis- 
missal of  an  appeal  in  the  first  instance,  since 
under  Rem.  Code  1916,  {  1730—6,  opportunity 
to  amend  or  supplement  an  insufficient  abstract 
must  be  given. 

3.  Appeal  and  Ebbob  9=s>655(4)— DisvissAXr- 
Grounds— Insdfficient  Abstbact. 

The  alratract  of  record  will  not  be  stricken 
because  the  title  page  does  not  disclose  the  court 
and  the  judge  nor  the  names  and  addresses  of 
the  attorneys,  nor  because  the  pleadings  are 
set  out  in  full,  nor  because  only  portions  of  the 
evidence  and  none  of  the  instructions  were  in- 
cluded, since  the  title  page  is  capable  of  amend- 
ment and  literal  copies  of  pleadings  may  be  used 
if  deemed  essential,  and  only  those  matters 
deemed  necessary  to  disclose  the  errors  need  be 
set  out  in  the  abstract. 

4.  Appeal  and  Ebbob  «=9l002  —  Review — 
Vebdict. 

Where  the  evidence  on  all  questions  was 
conflicting  and  the  case  was  submitted  to  the 
jury  under  proper  instructions,  no  error  can  tw 
predicated  on  the  sufficiency  of  the  evidence  to 
sustain  the  verdict 

6.  Evidence  iS=»123(ll),  272— AouissiBiLmr 
-Res  Gebta— Declabation  against  In- 

TEBE8T. 

In  action  for  injuries  in  collision  with  anto- 
mobile  driven  by  defendant's  employ^,  who  has 
since  left  the  state,  declarations  of  sach  employ^ 
in  reporting  the  accident  to  the  poUce  depart- 
ment, showing  that  he  had  violated  traffic  rules, 
were  not  admissible  as  res  gestae  nor  as  decla- 
rations against  interest  by  a  party  to  the  ac- 
tion. 
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8.  Wmrassxs  «»890— IiosAOKiairr. 

In  action  for  injoriea  in  coUiiion  with  aato- 
mobile,  where  a  passeneer  in  the  car  testified 
that  the  driver  in  reporting  accident  said  he  did 
not  cut  the  comer,  declarations  of  the  driver 
in  reporting  the  accident  to  the  police,  to  the 
effect  that  oe  did  cot  the  comer,  were  not  ad- 
missible for  Impeachment  of  the  passenger. 
7.  WrrNxasES  9=3383— Ivfbachuent. 

Such  declarations  should  have  been  exclud- 
ed upon  the  further  ground  that  the  examina- 
tion was  as  to  a  collateral  matter,  since  a  wit- 
ness may  not  be  impeached  npon  a  matter  col- 
'  lateral  to  his  proper  ezaminaticm. 

Department  1.  Appeal  from  SnperiOT 
Court,  Kin?  County ;  Mitchell  Qilllam,  Judge. 

Action  by  Louis  Singer,  an  Infant,  by  E*an- 
nle  Singer,  his  guardian  ad  litem,  against  the 
Metz  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  with  direc- 
tions. 

J.  Speed  Smith  and  Henry  Elliott,  Jr.,  both 
of  Seattle,  for  appellant  Leopold  M.  Stem 
and  J.  W.  BusseU,  both  of  Seattle,  for  re- 
spondent . 

FULLERTON,  J.  The  respondent,  LouU 
Singer,  was  riding  a  motorcycle,  proceeding 
north  on  one  of  the  streets  of  the  city  of 
Seattie,  and  an  employe  of  the  appellant  was 
driving  an  automobile  south  on  the  same 
street,  each  on  the  proper  side  of  the  street 
under  the  law  of  the  road.  The  driver  of 
the  automobile  turned  to  the  left,  crossing 
the  course  of  the  motorcycle  at  an  Intersect- 
Uig  street,  which  the  two  vehicles  approached 
from  opposite  directions  at  about  the  same 
time.  A  collision  occurred,  in  which  the  re- 
spondent was  seriously  injured.  The  re- 
spondent brought  the  present  action  for  dam- 
ages, based  on  the  alleged  negligence  of  the 
driver  of  the  automobile  in  failing  to  conform 
to  the  dty  ordinance,  requiring  that  vehicles 
turning  from  one  street  into  another  should 
make  the  turn  around  the  center  of  the  in- 
tersecting streets ;  the  charge  being  that  the 
driver  "cut  the  corner  of  the  street,"  or,  in 
other  words,  made  a  turn  short  of  the  cen- 
ter of  the  intersection.  Instead  of  rounding 
tbat  point  This  was  denied  by  the  appel- 
lant, and  the  defense  of  contributory  negli- 
gence set  up.  On  submission  to  a  Jury  a  ver- 
dict was  returned,  awarding  the  respondent 
$2,500  damages,  and  from  the  Judgment 
thereon  this  appeal  Is  prosecuted. 

[1}  A  motion  to  dismiss  the  appeal  is  made 
by  the  respondent  on  the  ground  that  it  is  in- 
effectual because  the  appeal  bond  was  filed 
some  83  days  before  the  notice  of  appeal  was 
served.    Our  statute  provides  that: 

"An  appeal  in  a  civil  action  or  proceeding 
shall  become  ineffectual  for  any  purpose  un- 
less at  or  before  the  time  when  toe  notice  of 
appeal  is  given  or  served,  or  within  five  days 
thereafter,  an  appeal  bond  to  the  adverse  par- 
ty *  •  *  be  filed  with  the  clerk  of  the  aupe- 
rlor  court"    Bern.  Code,  {  1T21. 

It  apitears  that  the  notice  of  appeal  was 
regularly  given  within  the  statutory  time. 


The  statute  reqiiirlng  an  appeal  bond,  it  wlU 
be  noticed,  permits  it  to  be  filed  before  the 
time  when  the  notice  of  appeal  Is  given  or 
served,  and  contains  no  limitation  upon  tbe 
extent  of  such  antecedent  period  of  time. 
Laorendeau  v.  Fugelll,  Id  Waab.  867,  47  Pac. 
769,  is  cited  by  respondent  in  support  of  his 
contention  that  the  filing  of  the  bond  was 
premature,  but  It  will  be  noted  that  our  hold- 
ing'in  that  case  is  based  on  the  fact  that  the 
ajipeal  bond  was  filed  prior  to  entry  of  Judg- 
m«it,  as  well  as  prior  to  the  notice  of  appeal. 
Under  the  statute  then  in  force  (Lews  1891, 
p.  342,  8  6),  the  bond  was  required  to  be  filed 
within  five  days  after  notice  of  appeaL 

[2]  Tbe  respondent  ahso  urges  as  a  ground 
for  the  dismissal  of  the  appeal  tbat  tbe  ap- 
pellant's abstract  of  the  record  tails  to  com- 
ply with  the  statutes  and  rules  of  court  But 
this  is  not  a  ground  for  tbe  dismissal  of  an 
appeal  in  tbe  first  Instance.  Under  sectl(» 
1730—6  of  the  Code  (Rem.)  the  appellant 
must  be  given  an  opportunity  to  amend  or 
supplement  the  abstract  If  it  Is  found  defi- 
cient, and  tbe  abstract  stricken  only  after  the 
opportunity  is  given  and  a  refusal  is  made 
to  supplement  or  amend.  No  order  of  tbe 
court  for  amendment  of  the  abstract  having 
been  made,  tbe  motion  for  dismissal  on 
the  ground  of  Its  insufllciency  la  not  well 
founded. 

[3]  A  motion  is  likewise  made  to  strike  the 
abstract  of  record  on  the  grounds  that  tbe 
title  page  does  no^  disclose  tbe  court  and 
judge  before  whom  the  cause  was  tried,  nor 
the  names  and  addresses  of  the  attorneys,; 
tbat  the  pleadings  are  set  out  in  full  Instead 
of  being  abstracted;  and  that  portions  of 
the  evidence  and  the  whole  of  the  instructions 
are  omitted.  We  find  in  this  no  sufficient 
ground  for  striking  the  abstract  The  title 
page  is  capable  of  amendment  The  rule 
'does  not  exact  the  statement  of  the  pleadings 
in  substance,  but  permits  literal  copies  if  tbe 
litigant  deem  them  essential  to  show  error. 
As  to  omissions  of  evidence  and  instructlona, 
the  statute  and  rules  of  court  require  the  in- 
corporation of  such  matters  only  as  are 
deemed  necessary  to  show  -  tbe  errors  in- 
volved. Provision  is  made  for  the  filing  of  a 
supplemental  abstract  by  opposing  counsel 
covering  matters  omitted  and  deemed  essen- 
tial to  correct  or  supplement  the  original  ab- 
stract, and  ordinarily  this  is  the  sole  remedy. 
But  aside  from  this,  ample  remedies  are  pro- 
vided for  amending  Insufficient  abstracts  oth- 
er than  the  striking  them  from  the  record  on 
appeal,  and  they  will  not  be  stricken  until 
these  remedies  are  resorted  to  without  suc- 
cess.   The  motions  are  denied. 

[4]  The  appellant  first  asserts  that  It  was 
entitled  to  a  directed  verdict,  both  at  the 
close  of  respcmdent's  evidence  and  at  tbe  con- 
clusion of  all  the  evidence,  and  to  Judgment 
notwithstanding  verdict,  on  tbe  grounds  that 
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tbe  evidence  faUed  to  show  negligence  on  Its 
part,  that  It  did  show  contributory  negligence 
on  tbe  part  of  the  respondent,  and  show- 
ed that  the  accident  occurred  while  the  au- 
tomobile was  being  used  by  an  employ^  of 
appellant,  not  in  tbe  course  of  his  employ- 
ment, but  surreptitiously,  for  the  purpose  of 
a  Sunday  pleasure  trip  by  the  employ&  The 
evidence  on  aU  of  these  questions  was  con- 
flicting, the  case  was  submitted  to  tbe  ]nry 
under  proper  Instructions  directed  to  these 
Issues,  and  accordingly  no  error  can  be  pred- 
icated uix>n  the  sufllciency  of  the  evidence. 

[1]  The  second  contention  is  that  the  court 
erred  in  the  admission-  of  evidence.  The 
evidence  Introduced  to  show  negligence  on 
the  part  of  the  appellant  was  that  its  driver 
had  cut  the  comer  In  turning  from  the  one 
street  into  the  other,  Instead  of  rounding  the 
center  of  the  Intersection  of  the  two  streets, 
as  required  by  the  dty  ordinance.  This  was 
one  of  the  vital  issues  in  the  case,  and  the 
evidence  upon  It  was  contllcting.  The  driver 
of  appellant's  automobile  at  the  time  of  the 
accident  left  the  state  shortly  thereafter,  and 
was  not  present  as  a  witness  at  the  trial.  He 
had  made  statements  in  reference  to  the  acci- 
dent in  reporting  It  to  the  police  department, 
and  these  statements,  which  had  been  taken 
down  in  shorthand  by  a  clerk  in  tbe  depart- 
ment and  afterwards  written  out,  contained 
a  purported  declaration  on  the  part  of  such 
driver  that  he  had  cut  the  corner  of  tbe  street 
In  making  the  turn.  Tbe  declaration  was  not 
directly  admissible  In  evidence  on  the  thpory 
of  res  gestffi  nor  as  a  declaration  against 
Interest  made  by  a  party  to  tne  action.  Pat- 
terson V.  Wbbasb,  etc.,  By.  Co.,  54  Mich.  91, 
19  N.  W.  761;  Scheel  v.  Shaw,  252  Pa.  451, 
97  Atl.  685;  Ballard  v.  Durr,  166  Ky.  632, 
177  S.  W.  445. 

[I]  It  was,  however.  Introduced  tinder  the 
guise  of  impeaching  testimony.  Tbe  witness 
Spangler,  who  accompanied  tbe  driver  Helvey 
to  tbe  police  ol&ce,  was  cross-examined  as  fol- 
lows: 

"Q.  Is  it  not  a  fact,  Mr.  Spangler,  in  making 
his  report  to  the  police  department  Mr.  Hel- 
vey said,  *I  cat  tbe  comer  in  making  that  turn, 
*  *  *  Said  so  in  your  presence,  didn't  he? 
A.  No.  Q.  You  heard  and  remember  what  be 
said?  A.  I  heard  every  word.  Q.  And  if  he 
made  such  a  statement,  did  you  correct  it  there 
in  tbe  police  department?  A.  I  did  not  correct 
it  because  I  did  not  hear  any  such  statement 
made.  Q.  Were  you  in  a  position  where  if 
snch  statement  were  made,  you  would  have 
heard  it?  A.  I  would ;  yes.  Q.  You  were 
right  alongside  of  Helvey  all  the  time?  A. 
Right  alongside  of  him,  yes." 

Timely  and  proper  objections  were  Inter- 
posed to  this  cross-examination  by  the  appel- 
lant In  rebuttal  the  respondent  placed  on 
the  stand  the  police  clerk,  and,  over  proper 
objection  by  appellant,  elicited  the  following : 

"Q.  Have  you  your  notes  with  yon  that  yon 
took  at  that  time?  A.  Yes.  Q.  Turn  to  the 
statements  made  by  Mr.  Helvey  first.  *  •  * 
.In  making  that  statement,  did  Mr.  Helvey  say 
this,  or  this  in  substance:    1  cut  tbe  comer—, 


I  cut  the  comer,  in  speaking  of  the  turn,  of 
making  the  turn?  A.  Yes ;  he  made  that  state- 
ment'*^ 

Tbe  court,  as  we  say,  permitted  tbe  admis- 
sion of  this  evidence  on  tbe  assumption  that 
It  was  proper  for  the  purpose  of  impeaching 
the  witness  Spangler.  We  think  the  trial 
court  committed  prejudicial  error  in  allowing 
tbe  introduction  of  such  evidence.  A  witness 
cannot  be  impeached  by  statements  of  others 
for  which  he  is  not  responsible  and  which 
have  not  been  approved  by  him.  V.-C.  Chem- 
ical Co.  V.  Knight,  106  Va.  674,  56  S.  E.  725 ; 
Wharton  v.  Tacoma  Fir  Door  Cow,  58  Wash. 
124,  107  Pac.  1057 ;  U  &  N.  B.  Ca  T.  Webb, 
99  Ky.  332,  35  8.  W.  1117. 

[7]  Tbe  further  reason  suggests  itself  that 
the  question  to  Spangler  pertained  to  a  mat- 
ter collateral  to  the  legitimate  examination  of 
Spangler,  and  in  such  a  case  contradictory 
evidence  was  Inadmissible  for  the  purpose  of 
Impeaching  him  upon  such  collateral  matter. 
State  V.  Carpenter,  32  Wash.  254,  73  Pac 
857;  State  v.  Stone,  66  Wash.  625,  120  Pac. 
76;  State  v.  Schuman,  89  Wash.  9,  153  Pac 
1064;  WbartcKi  v.  Tacoma  Fir  Door  Co., 
supra. 

For  error  of  the  court  in  refusing  to  ex- 
clude tbe  police  clerk  Wall's  testimony  as 
to  declarations  made  to  him  by  Helvey.  the 
Judgment  Is  reversed,  with  directions  to  tbe 
trial  court  to  grant  a  new  trial. 

EliUS,  C.  J.,  and  PAREEB,  MAIN,  and 
WEBSTEB,  JJ.,  concur. 

(Va  Wuh.  38) 

CUIiLEY  et  aL  v.  KINO  COUNTY. 
(Na  14481.) 

(Supreme  Court  of  Washington.    April  4,  1918.) 

1.  HioHWATB  «=>211  —  Injuries  fbok  Dk- 
FECTS — Evidence. 

In  an  action  for  personal  injuries  due  to  de- 
fective highway,  evidence  held  not  sufficient  to 
sustain  a  verdict  for  plaintiff. 

2.  HioHWATS  ®=3l94  —  iRjrcBiKa  fbom  Ds- 
EECTs— DuTT  TO  Maintain  Babbiebb. 

The  duty  resting  upon  a  county  to  place 
barriers  along  highways  at  dangerous  points  ia 
not  an  absolute  one,  but  depends  on  tbe  circum- 
stances of  the  particular  case,  having  regard  to 
the  character  and  amount  of  travel,  tbe  nature 
of  the  road  itself,  its  width  and  general  con- 
struction, the  extent  of  the  slope  or  detscent  of 
tbe  bank,  the  length  of  the  portion  cluimed  to 
require  a  railing,  whether  the  danger  is  conceal- 
ed or  obvious,  and  the  extent  of  the  probable  in- 
jury. 

Department  L  Appeal  from  Superior 
Court  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  Rosella  Culley  and  her  hus- 
band against  King  County.  Judgment  for 
plaintiffs,  and  defendant  appeala  Reversed 
and  remanded,  with  directions. 

Alfred  H.  Lundln  and  Eklwln  C.  Ewlng, 
both  of  Seattle,  for  appellant  Charles  A. 
Splrk,  of  Seattle,  for  respondents. 
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WEBSTEB,  J.  Respondents  brought  tUs 
action  to  recorer  damages  for  personal  In- 
juries sustained  by  Rosella  Cnlley  while 
trarellng  upon  one  of  the  established  hlgbr 
ways  of  King  county.  The  cause  was  tried 
to  the  court  without  a  Jury,  and  from  a 
Judgment  rendered  in  plaintUf^  favor  the 
defendant  has  appealed.  The  sole  question 
presented  is  the  sufficiency  of  the  evidence 
to  sustain  the  recovery. 

The  complaint  alleges  that  at  the  point 
where  the  accident  occurred  the  highway  in 
question  was  very  narrow;  that  on  the  north 
side  thereof  there  was  a  steep  bank,  and  on 
the  south  side  a  precipitous  decline  to  the 
bed  of  a  creek  about  15  feet  below;  that  the 
south  track  of  the  highway  was  in  dangerous 
proximity  to  the  edge  of  the  decline ;  that  on 
the  afternoon  of  April  16,  1916,  while  re- 
spondents were  driving  along  the  highway, 
the  rear  wheels  of  the  buggy  In  which  they 
were  riding  struck  a  gully  which  had  been 
worn  In  the  highway  at  that  point,  and  by 
reason  thereof  the  respondent  Rosella  CuUey 
and  the  horse  and  buggy  were  precipitated 
over  the  decline;  that  the  injuries  copplalned 
of  resulted  from  the  negligence  of  the  county 
in  maintaining  the  highway  dangerously  close 
to  the  edge  of  the  decline  without  providing 
any  barrier  or  protection,  and  in  falling  to 
keep  the  highway  In  a  reasonable  state  of 
repair. 

[1]  The  case  being  before  us  for  trial  de 
novo,  we  have  carefully  examined  the  entire 
record,  and  find  these  facts  sustained  by  a 
preponderance  of  the  evidence:  The  high- 
way, though  established  for  many  years,  was 
not  extensively  traveled.  The  grade  of  the 
incline  up  which  respondents  were  driving 
was  17.8  per  cent.  The  entire  width  of  the 
roadway  was  9  feet  2  inches,  the  traveled 
portion  thereof  being  marked  by  parallel  ruts 
varying  from  10  inches  to  2  feet  in  depth. 
There  was  a  space  3  feet  wide  between  the 
center  of  the  south  rut  and  the  crest  of  the  de- 
cline toward  the  creek,  the  top  of  which  space, 
at  the  point  where  the  buggy  went  over,  was 
approximately  1  foot  above  the  bottom  of  the 
south  rut  of  the  roadway.  The  decline  along 
the  south  slope  of  the  embankment  from  its 
crest  to  the  creek  varied  In  the  degree  of 
pitch  from  2  to  1,  to  1%  to  1.  The  theory  of 
plaintiffs'  case  is  that,  when  the  rear  wheels 
of  the  buggy  struck  the  gully  extending 
across  the  road,  the  earth  to  the  south  side 
gave  way,  causing  the  buggy  and  its  occu- 
pants to  be  thrown  over  the  bank.  It  is  not 
contended  that  the  road  was  not  sufficiently 
wide  at  the  point  where  the  accident  oc- 
curred to  enable  them  to  pass  in  safety  If  no 
gaily  had  been  there.  When  reduced  to  its 
final  analysis,  their  position  Is  that  the  giv- 
ing way  of  the  earth  caused  by  the  exist- 
ence of  the  gully  extending  across  the  south 
edge  of  the  road  precipitated  the  buggy  over 
the  decline,  which  would  not  have  occurred 
had  there  been  a  guard  rail  or  barrier  at 


that  point  The  overwhelming  weight  of  the 
evidence  is  to  the  effect  that  there  was  no 
such  gully,  and  no  giving  way  of  the  earth ; 
hence  the  absence  of  a  barrier  would  seem 
to  be  wholly  immaterial. 

[2]  Nor  can  the  recovery  be  sustained  up- 
on the  theory  that  the  county  was  negligent 
in  failing  to  place  a  railing  or  barrier  along 
the  south  side  of  the  roadway.  In  Leber  v. 
King  County,  69  Wash.  134,  124  Pac  397,  42 
L.  R.  A.  (N.  S.)  267,  we  held  that  the  duty  to 
place  barriers  upon  a  highway,  although 
travel  thereon  be  in  a  degree  dangerous,  is 
not  absolute,  and  that  the  law  does  not  re- 
quire such  precaution  unless  the  danger  to 
be  gilkarded  against  is  unusual.  The  duty 
in  this  respect  must  necessarily  depend  upon 
the  circumstances  of  the  particular  case,  hav- 
ing regard  to  the  character  and  amount  of 
travel;  the  nature  of  the  road  itself,  its 
width  and  general  construction;  the  extent 
of  the  slope  or  descent  of  the  bank;  the 
length  of  the  portion  claimed  to  require  a 
railing;  whether  the  danger  is  concealed  or 
obvious ;  the  character  of  the  place  between 
which  and  the  traveled  road  it  is  claimed 
the  barrier  should  be  erected,  and  the  ex- 
tent of  the  injury  likely  to  occur  if  a  rail- 
ing is  not  maintained.  That  Is  to  say,  the 
question  In  each  case  is  whether  under  the 
facts  disclosed  by  the  evidence  the  county  by 
not  erecting  the  barrier  failed  in  its  duty  to 
maintain  the  highway  in  a  reasonably  safe 
condition .  for  ordinary  travel.  Measured  by 
this  standard  it  cannot  be  said  that  the 
danger.  If  any,  to  be  guarded  against  was 
unusual,  or  that  the  highway  was  unsafe  for 
public  travel  In  the  ordinary  way.  In  fact 
the  elevated  portion  of  the  roadway  between 
the  south  wagon  rut  and  the  crest  of  the 
slope  was  -in  Itself  a  sufficient  barrier  to  In- 
sure the  safety  of  vehicles  traveling  along 
the  highway  in  the  customary  and  proper 
manner.  In  determining  the  necessity  of  a 
barrier  the  essential  question  is  whether 
the  highway  la  safe  without  one.  Pertinent 
to  the  situation  presented  in  this  case  is  the 
observation  .of  the  court  in  Leber  v.  King 
County,  supra: 

"We  think  it  will  require  no  argument  to 
make  plain  the  fact  that  here  there  was  no 
extraordinary  condition  or  unusual  hazard  of 
the  road.  A  similar  condition  is  to  be  found  up- 
on practically  every  mile  4!  bill  road  in  the 
state.  The  same  hazard  may  be  encountered  a 
ttiousand  times  in  every  county  of  the  state. 
Roads  must  be  built  and  traveled,  and  to  hold 
that  the  public  cannot  open  their  highways  un- 
til they  are  prepared  to  fence  their  roads  with 
barriers  strong  enough  to  hold  a  team  and  wag- 
on when  coming  in  violent  contact  with  them, 
the  condition  being  the  ordinary  condition  of  the 
country,  would  be  to  put  a  burden  upon  the  pub- 
lic that  it  could  not  bear.  It  would  prohibit  the 
building  of  new  roads  and  tend  to  the  finandal 
ruin  of  the  counties  undertaking  to  maintain  the 
old  ones." 

See,  also,  Swain  v.  Spokane,  94  Wash. 
616,  162  Pac.  991,  L.  R.  A.  191TD,  764. 

Furthermore,  we  are  strongly  inclined  to 
the  conclusion  that  the  accident  was  due  to 
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the  fact  that  the  horse  drlTcn  by  the  plain- 
tiffs balked  and  backed  the  vehicle  ont  of  the 
roadway  and  over  the  embankment  The 
evidence  clearly  gives  rise  to  such  inference 
as  the  only  logical  canse  of  the  accident. 

The  judgment  appealed  from  is  reversed, 
and  the  canse  remanded,  with  instructions  to 
enter  judgment  for  the  defendant 

ELLIS,  G.  J.,  and  PmiLBBTON,  MAIN, 
and  PARKEB,  33.,  concur. 

an  Wash.  42) 

WESTERN  ACADEMY  OP  BEAUX  ABTS 

I  V.  DE  BIT.     (No.  14527.) 
(Supreme  Court  of  Washington.    April  4,  1918.) 

1.  Injunction  €=>46—Tbespabs— Streets. 

Where  a  corporation  owns  a  plat  of  ground, 
with  streets  and  alleys,  surrounded  by  a  fence, 
and  lots  cannot  be  leased  or  sold  without  its 
consent,  injunction  will  issue  to  restrain  a 
quarrelsome  outsider  from  trespassing  on  the 
streets. 

2.  Injunction  «=>118<4)  —  Plkadino  —  In- 
solvency. 

Where  a  corporation  owns  a  village,  and 
sues  to  restrain  a  quarrelsome  outsider  from 
trespassing  on  the  streets,  it  Is  not  necessary  to 
allege   that   he   was   insolvent. 

3.  Injunction  «=>148(1)  —  Conditions  Pbe- 
gedent — Bonds— Neceshitt, 

It  is  error  to  grant  a  temporary  reatraining 
order  without  bonds,  under  Bem.  Code  1915,  § 
725,  providing  that  no  injunction  or  restraining 
order  shall  be  granted  ontil  the  party  asking 
it  shall  enter  into  a  bond,  in  such  sum  as  sbaU 
be  fixed  by  the  judge  or  court  granting  the  or- 
der, conditioned  to  pay  all  damages  and  costs. 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  the  Western  Academy  of  Beaux 
Arts  to  enjoin  Ralph  M.  De  Bit  from  enter- 
ing Beaux  Arts  Village.  BYom  an  order 
granting  a  temporary  Injunction,  defendant 
appeals.     Beversed   and   remanded. 

J.  H.  Templeton,  of  Seattle,  for  appellant. 
Gay  &  Griffin,  of  Seattle,  for  respondent 

HOLCOMB,  J,  This  action  was  prosecuted 
to  enjoin  appellant  from  entering  upon  the 
thoroughfares  and  wharf  in  a  plat  of  ground 
located  on  Lake  Washington  and  known  as 
Beaux  Arts  Village.  An  order  was  issued  by 
the  lower  court  July  20, 1917,  requiring  appel- 
lant to  appear  and  show  cause  on  a  day  ap- 
pointed why  he  should  not  be  restrained  and 
enjoined  from  entering  upon  the  thorough- 
fares and  wharf  of  Beaux  Arts  Village  pend- 
ing the  trial  of  the  case  on  the  merits.  Hear- 
ing was  had  on  the  show-cause  order  on  Au- 
gust 9,  1917,  and  a  demurrer  by  appellant  to 
the  complaint  being  overruled,  upon  consid- 
ering the  aflldavits  filed  in  behalf  of  the  re- 
spective parties,  the  court  granted  a  tem- 
porary restraining  order  as  prayed  for,  pend- 
ing the  final  hearing  of  the  action  and  until 
the  further  order  of  the  court  The  same 
order  recited  that  appellant,  deeming  himself 


aggrieved,  gives  notice  of  Intention  to  appeal 
to  the  Supreme  Court,  and  requests  that  a 
supersedeas  bond  be  fixed  and  a  stay  of  pro- 
ceedings be  had  until  the  same  niay  be  per- 
fected, and  the  court  fixed  the  sum  of  $500  as 
the  amount  of  the  supersedeas  t>ond,  and 
granted  a  stay  of  proceedings  for  a  period  of 
48  hours,  from  3  o'clock  on  August  9,  1917,  to 
file  the  appeal  and  supersedeas  bond,  and 
that  In  case  of  failure  so  to  do  the  Injunc- 
tion order  should  be  immediately  In  full  force 
and  effect,  and  that.  If  the  appellant  should 
thereafter  fail  to  perfect  his  appeal  and  con- 
tinue to  be  a  trespasser,  then  be  should  be 
dealt  with  according  to  law  as  and  for  con- 
tempt   No  bond  of  Injunction  was  required. 

Appellant  assigns  three  errors:  (1)  ^Riat 
the  court  erred  in  overruling  the  demurrer; 
(2)  ttiat  the  court  erred  in  granting  a  tem- 
porary restraining  order  or  Injunction  pen- 
dente lite;  (3)  that  the  court  erred  in  failing 
to  require  respondent  to  give  a  bond  Indem- 
nifying appellant  upon  the  issuing  of  the  in- 
junction. 

[1]  The  complaint  showed  that  the  respond- 
ent, a  Wastiington  corporation,  is  the  ovrner 
of  the  tract  of  land  platted  into  Beaux  Arts 
Village.  The  land  Is  subdivided  Into  lots, 
with  streets,  alleys,  parking,  strips,  com- 
mons, and  a  wharf ;  around  it  had  been  built 
a  high  fence,  with  gates.  The  corporation 
formed  a  society  known  as  the  Beaux  Arts 
Village,  and  the  members  held  land  therein 
strictly  in  accordance  with  the  grant  of  the 
deed,  which  was  required  to  contain  the  fol- 
lowing clause: 

"The  land  herewith  conveyed  shall  not  at  any 
time  after  the  date  hereof  be  sold,  conveyed, 
leased,  let  or  sublet,  or  underlet,  in  whole  or  in 
part,  to  any  person  without  written  consent  of 
the  party  of  uie  first  part" 

It  was  alleged  that  appellant  was  unlawful- 
ly trespassing  upon  the  property  of  the  re- 
spondent ;  that  he  was  threatening  to  so  con- 
tinue ;  that  he  was  causing  dissatisfaction 
and  strife,  was  disrupting  their  social  hap- 
piness, destroying  their  common  well-being, 
and  was  a  menace  to  the  peace  and  dignity  of 
the  community ;  that  he  has  an  unsavory 
reputation  for  morals,  peace,  and  quiet,  and 
Is  not  tolerable  or  endurable;  that  his  pres- 
ence in  the  village  is  a  danger  and  detriment 
to  the  same,  depreciating  its  value  as  an  Ideal 
village;  that  he  has  assaulted  certain  per- 
sons, and  threatens  to  do  so  again;  that  he 
has  used  language  calculated  to  cause  a 
breach  of  the  peace;  that  his  behavior  is 
belligerent,  quarrelsome,  and  menacing;  and 
that  respondent  fears  that  such  conduct  will 
culminate  In  serious  acts,  endangering  the 
peace  of  the  community  and  the  lives  of  Its 
owners.  These  allegations  of  continuing 
trespasses  and  threats  and  menaces  to  re- 
spondent and  the  inhabitants  of  the  village 
were  sufficient  to  warrant  the  issuance  of  an 
Injunction,    If    such    facts   were    sufficiently 
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proTen.  It  Is  e'vldent,  therefore,  that  re- 
spondent would  be  damaged  if  .the  acts  com- 
plained of  were  continued.  Silver  v.  Wash- 
ington Inv.  Co.,  65  Wash.  641,  118  Pac  748. 

[2]  It  was  not  necessary  to  allege  that  ap- 
pellant was  Insolvent.  Silver  v.  Washington 
Inv.  Ck).,  supra ;  14  B.  O.  L.  453 ;  Walker  v. 
Stone,  17  Wash.  578,  50  Pac.  488;  Sequim 
Canning  Co.  y.  Bugge,  49  Wash.  127,  94  Pac. 
922,  16  Ann.  Cas.  196. 

[3]  The  court,  however,  was  without  an- 
Okority  to  grant  a  temporary  restraining  or- 
der without  bonds.  Section  726,  Bern.  Code, 
provides  that: 

"No  injunction  or  restraining  order  shall  be 
granted  until  the  party  asking  it  shall  enter 
into  a  bond,  in  such  a  sum  as  shall  be  fixed  by 
the  judge  or  court  granting  the  order  •  •  * 
conditioned  to  pay  all  damages  and  costs  which 
may  accrue  by  reason  of  the  injunction  or  re- 
straining order." 

Where  a  statute  requires  the  giving  of  a 
bond  as  a  condition  precedent  to  the  granting 
of  an  injunction,  the  court  is  not  at  liberty 
to  disregard  such  statute,  and  It  is  error  in 
such  case  to  grant  the  injunction  without  the 
required  bond.  2  High  on  Injunctions  (4th 
Ed.)  S  1520;  Keeler  v.  White,  10  Wash.  420, 
38  Pac.  1134 ;  Cherry  v.  Western  Wash.,  etc., 
Ass'n,  11  Wash.  586,  40  Pac.  136;  Swope  v. 
Seattle,  35  Wash.  69,  76  Pac.  817.  The  or- 
der was  therefore  invalid.  ' 

Beversed  and  remanded  for  farther  pro- 
ceedings. 

ELLIS,  t.  J.,  and  MOUNT  and  CHAI>- 
WIOK,  JJ.,  concur. 

(100  Wash.  642) 

LAESEN  V.  BICE.     (No.  14221.) 
(Supreme  Court  of  Washington.    April  3, 1918.) 

1.  MaSTEB  and  SEBVANT  ^3>69— 'RBOni.ATION 

OF  Employment  —  Miniudu  Waoe  —  (JoN- 

STITDTIONALITY. 

Laws  1913,  p.  602,  relating  to  the  employ- 
ment of  women  and  minors,  making  it  unlawful 
to  employ  women  in  any  industry  at  wages  in- 
adequate for  their  maintenance,  creating  the 
Industrial  Welfare  Commission,  with  power  to 
establish  conditions  of  labor  and  to  fix  reason- 
able standards  of  wages  sufficient  for  decent 
maintenance  of  women,  empowering  commis- 
sioner to  investigate  conditions  of  labor  and  es- 
tablish minimum  was:e  for  women,  making  it 
a  misdemeanor  to  employ  women  for  less  tbfin 
the  wage  established,  authorizing  an  investi- 
gation by  commission  on  employe's  complaint, 
providing  that  any  employ^  receiving  less  than 
a  legal  minimum  wage  may  recover  in  a  civil 
action  the  full  amount  of  the  legal  minimum 
wage,  and  making  the  commission's  determina- 
tion of  facts  conclusive,  but  giving  an  appeal  to 
the  superior  court,  is  constitutional. 

2.  Mastkk  and  Sebvant  <S=»70(1)— Emplot- 
ment  of  wombr  —  recovery  of  miniuuk 
Wage— "CiEWCAi,  Wobk?' 

Under  an  order  of  the  Industrial  Welfare 
Commission  made  under  the  authority  of  Laws 
1913,  p.  602,  relating  to  the  employment  of  wo- 
men and  minors  and  declaring  that  no  person, 
etc.,  shall  employ  any  female  over  18  years  in 
certain  enumerated  employments,  or  in  any 
clerical  work  in  any  establishment  In  which  a  I 


minimum  wage  rate  applicable  to  employes  had 
not  been  before  established,  at  a  weekly  wage 
of  less  than  $10,  plaintiif  who  bad  been  em- 

Eloyed  as  a  ticket  seller  in  a  moving  picture 
ouse,  was  employed  in  "clerical  work,"  and 
entitled  to  recover  the  minimum  wage  of  $10 
per  week  of  48  hours. 

3.   COMPBOUISE    AND    SETTXEMENT    €=»9— LI- 

OALiTY— Payment  of  Less  Thar  Minhiuic 

Wage. 
A  compromise  between  plaintiff,  who  had 
been  employed  as  ticket  seller  in  a  moving  pic- 
ture house  at  $3  per  week,  and  her  employer, 
under  which  she  would  not  receive  any  just 
equivalent  for  the  surrender  of  her  right  to  a 
minimum  wage  of  $10  a  week,  under  Laws 
1913,  p.  602,  relating  to  the  employment  and 
to  the  wages  of  women,  and  under  an  order 
of  the  Industrial  Welfare  Commission  declar- 
ing such  amount  necessary  to  a  decent  main- 
tenance, was  against  the  policy  of  the  statute, 
and  not  enforceable. 

Parker,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  Lewis  (^unty;  W.  A.  Beynolds, 
Judge. 

Action  by  Llllle  Larsen  against  J.  D.  Bice. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

H.  B.  Donohoe  and  Forney  ft  Ponder,  q.U 
of  Chehalis,  for  appellant  Floyd  M.  Han- 
cock and  Gus  L.  Thacker,  both  of  Chehalis, 
for  respondent. 

FULLERTON,  J.  At  its  biennial  session 
of  1913  the  Legislature  of  the  state  of  Wash- 
ington passed  an  act  relating  to  the  employ- 
ment of  women  and  minors.  Section  2  of 
the  act  makes  it  unlawful  to  employ  women 
or  minors  in  any  Industry  or  occupation  un- 
der conditions  detrimental  to  their  health  or 
morals,  or  to  employ  women  In  any  industry 
at  wages  which  are  not  adequate  for  their 
maintenance.  Section  3  creates  a  commis- 
sion to  be  known  as  the  Industrial  Welfare 
Commission,  and  empowers  It  to  establish 
conditions  of  labor  such  as  shall  not  be  det- 
rimental to  health  and  morals,  and  to  flz 
reasonable  standards  of  wages  which  shall 
be  sufficient  for  the  decent  maintenance  of 
women.  Section  7  provides  that  every  em- 
ployer of  women  and  minors  shall  keep  a  rec- 
ord of  the  names  of  such  persons  employed, 
and  shall  on  request  permit  the  commission 
or  any  of  Its  duly  authorized  representatives 
to  Inspect  such  record.  Sections  9,  10,  and 
11  emiwwer  the  commission>  through  the  in- 
strumentality of  ah  advisory  conference,  to 
investigate  the  conditions  of  labor  in  any 
occupation,  trade,  or  industry  in  which  wo- 
men and  minors  are  employed,  together  with 
the  wages  paid  such  employes,  and  to  es- 
tablish by  an  obligatory  order  standard  con- 
ditions for  labor  therein,  and  a  minimum 
wage  to  be  paid  for  such  labor.  Section  17 
declares  it  to  be  a  misdemeanor  for  any  per- 
son to  employ  a  woman  or  minor  for  a  less 
wage  or  under  conditions  prohibited  by  the 
order.  Sections  17^,  18,  and  10  read  as  fol- 
lows: 
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Sec.  17%,  Any  worker  or  the  parent  or 
Kuardian  of  any  minor  to  whom  this  act  ap- 
plies may  complain  to  the  commission  that  the 
wages  paid  to  the  workers  are  less  than  the 
minimum  rate  and  the  commission  shall  inves- 
tigate the  same  and  proceed  under  this  act  In 
behalf  of  the  worker. 

"Sec.  18.  If  an^  employ^  shall  receive  less 
than  the  legal  mmimum  wage,  except  as  here- 
inbefore provided  in  section  13,  said  employs 
shall  be  entitled  to  recover  in  a  civil  action  the 
Cull  amount  of  the  legal  minimum  wage  as  here- 
in provided  for,  together  with  costs  and  attor- 
ney's fees  to  be  fixed  by  the  court,  notwith- 
standing any  agreement  to  work  for  such  lesser 
wage.  In  such  action,  however,  the  employer 
shall  be  credited  with  any  wages  which  have 
been  paid  upon  account. 

"Sec.  19.  All  questions  of  fact  arising  und6r 
this  act  shall  be  determined  by  the  commission 
and  there  shall  be  no  appeal  from  its  decision 
upon  said  question  of  fact.  Either  employer  or 
employe  shall  have  the  right  of  appeal  to  the 
superior  court  on  questions  of  law. 

Acting  under  and  in  pursuance  of  the  stat- 
ute, the  Industrial  Welfare  Commission  ap- 
pointed In  pursuance  thereof,  after  due  in- 
vestigation in  the  manner  provided  in  the 
act,  entered  an  obligatory  order  under  the 
date  of  December  21,  1914,  affecting  office 
eqiployment  The  part  of  the  order  material 
here  reads  as  follows: 

"(1)  No  person,  firm,  association  or  corpora- 
tion shall  employ  any  female  over  the  age  of 
eighteen  years  as  a  stenographer,  bookkeeper, 
typist,  billing  clerk,  filing  clerk,  cashier,  check- 
er, invoicer,  comptometer  operator,  or  in  any 
clerical  work  of  any  kind  in  any  establishment 
whatsoever,  in  which  a  minimum  wage  rate  ap- 
plicable to  such  employ^  has  not  heretofore 
been  established  as  provided  by  law,  at  a  week- 
ly wage  rate  of  less  than  ten  dollars  ($10.0(3), 
any  lesser  wage  rate  being  hereby  declared  in- 
adequate as  to  such  employes  to  supply  the  nec- 
essary cost  of  living  and  maintain  them  in 
health. 

"(2)  Mot  less  than  one  hour  shall  be  allowed 
for  noonday  luncheon  to  any  female  employe 
specified  in  paragraph  (1)  hereof,  such  require- 
ment being  demanded  for  the  liealth  of  such 
employes. 

"This  order  shall  become  effective  sixty  (60) 
days  from  the  date  hereof." 

Subsequent  to  the  time  the  order  became 
effective  the  appellant  in  this  action  em- 
ployed the  respondent  as  a  ticket  seller  in 
a  moving  picture  house  conducted  by  him  at 
Chebalis.  The  respondent  served  In  that 
capacity,  as  found  by  the  trial  court,  for  a 
period  of  56  weeks,  working  39  hours  per 
week,  being  "absent  at  different  times  for  a 
total  of  seven  (7>  days."  The  contract  wage 
was  $3  per  week,  and  this  sum  was  paid  her 
in  fulL 

In  July,  1916,  the  respondent  began  the 
present  action  to  recover  the  difference  be- 
tween the  wage  rate  paid  and  the  stun  she 
conceived  herself  entitled  to  under  the  stat- 
ute and  the  obligatory  order  of  the  Indus- 
trial Welfare  Commission  made  in  pursu- 
ance thereof.  In  her  complaint  she  demand- 
ed Judgment  based  on  a  flat  rate  of  flO  per 
week  for  the  number  of  weeks  she  was  em- 
ployed, but  at  the  trial  conceded  through  her 
counsel  that  she  was  entitled  to  recover  only 
on  the  basis  of  $10  per  week  for  a  week  of 


48  hours.  The  trial  court  allowed  a  recovery 
on  the  latter  basis,  entering  judgment  in  fa- 
vor of  the  respondent  for  the  sum  of  $27&87. 

In  his  answer  to  the  respondent's  com- 
plaint the  appellant  Interposed  general  deni- 
als, and  set  up  three  affirmative  defenses. 
The  first  of  these  affirmative  defenses  sug- 
gests the  question  whether  the  respondent's 
employment  falls  within  or  Is  subject  to  the 
obligatory  order  entered  by  the  Industrial 
Welfare  Commission.  In  the  second  defense 
a  settlement  of  the  controversy  l>etween  tlie 
respondent  and  the  appellant  was  set  forth. 
The  third  raises  the  question  of  the  constitu- 
tionality of  the  act.  A  demurrer  was  inter- 
posed to  the  several  defenses  and  overruled 
as  to  the  first  two,  but  sustained  as  to  the 
last  At  the  trial  the  court  determined  from 
the  evidence  tliat  the  respondent's  employ- 
ment was  within  the  obligatory  order  of  tlie 
commission.  It  was  held,  however,  that  the 
facts  set  forth  as  constituting  a  settlement, 
although  further  amplified  by  a  trial  amend- 
ment, did  not  constitute  a  defense,  and  evi- 
dence offered  to  substantiate  the  plea  was 
rejected. 

In  this  court  the  appellant  assigns  error 
upon  the  several  rulings  of  the  trial  court. 
These  we  will  notice  in  turn,  although  not 
in  the  order  in  which  they  are  presented  in 
the  brief.    ' 

[1]  The  first  question  is  the  constitutional- 
ity of  the  act  On  this  question  we  do  not 
feel  disposed  to  enter  into  an  extended  dis- 
cnsslon.  The  state  of  Oregon  has  a  law  up- 
on its  statute  books  almost  the  exact  coun- 
terpart of  our  own,  and  its  constitutionality 
was  sustained  by  the  unanimous  decision  of 
the  highest  court  of  that  state  sitting  en 
banc,  against  attacks  based  upon  the  several 
grounds  urged  by  the  appellants  here.  Stet- 
tler  V.  O'Hara,  69  Or.  519,  139  Pac.  743,  I*  R. 
A.  1917C,  944,  Ann.  Cas.  1916A,  217;  Simpson 
V.  O'Hara,  70  Or.  261,  141  Pac.  168.  These 
cases  were  taken,  by  writ  of  error  on  the 
federal  question  involved,  to  the  United 
States  Supreme  Court,  and  were  there  af- 
firmed, after  a  reargument,  although  by  an 
equally  divided  court,  Mr.  Justice  Brandeis 
taking  no  part  in  the  consideration  and  de- 
cision of  the  cases.  Stettier  v.  O'Hara  and 
Simpson  V.  O'Hara,  243  U.  S.  629,  37  Sup. 
Ct  475,  61  L.  Ed.  937.  The  reasoning  of  the 
justices  of  the  Oregon  court  writing  the  de- 
cisions in  the  cases  appeals  to  us  as  sound 
and  con<ausive,  and  we  are  content  to  rest 
our  judgment  on  the  authority  of  the  cases 
as  there  determined. 

[2]  The  second  question,  Is  the  work  whidi 
the  respondent  was  employed  to  perform 
within  the  obligatory  order  of  the  Industrial 
Welfare  Commission?  was  also,  we  tlilnk, 
correctly  determined  by  the  trial  court 
While  the  court  found  that  the  work  was  tliat 
of  a  castiier,  and  thus  fell  within  the  enu- 
merated employments  set  fonth  in  the  order, 
and  while  we  think  this  conclusion  may  be 
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questioned,  we  have  no  doubt  tbat  tbe  work 
was  clerical  work,  and  thus  within  the  general 
clause  of  the  or^er  which  follows  the  spe- 
cially enumerated  employments.  This  does 
not  add  to  the  list  of  employes  a  class  not 
considered  by  the  conference  appointed  to 
Investigate  and  make  recommendations  with 
reference  to  office  help.  The  record  shows 
that  ticket  selling  in  moving  picture  houses, 
along  with  a  number  of  other  employments 
of  similar  kind  not  specifically  enumerated 
in  the  recommendation  made,  received  the 
especial  attention  of  the  conference.  The 
record  shows  with  reference  to  this  particu- 
lar class  of  employes  that  they  were  then  re- 
ceiving an  average  wage  of  $8.34  per  week 
of  43  hours,  and  that  the  conference  members 
by  a  unanimous  vote  determined  that  this 
sum  was  insufficient,  to  use  the  language  of 
the  statute,  "for  their  decent  maintenance," 
and  recommended  a  wage  of  $10  per  week, 
which  recommendation  met  with  the  approv- 
al of  the  commission. 

[3]  The  final  question  relates  to  the  rul- 
ing, of  the  conrt  with  reference  to  the  de- 
fense of  compromise.  The  offer  of  proof  was 
reasonably  within  the  allegations  of  the  an- 
swer as  amended  at  the  trial.  As  it  appears 
In  the  record,  the  offer  was  this: 

"With  the  amended  answer,  thus  amended, 
defendant  offers  to  prove  b;  this  witness,  J.  D. 
Rice,  and  by  other  witnesses,  tbat  on  or  about 
the  22d  day  of  June,  1916,  and  after  all  the 
services  ever  rendered  by  plaintiff  for  defendant 
at  his  moving  picture  show;  included  in  the  com- 
plaint, had  been  fully  performed,  and  after 
plaintiff  had  been  paid  by  defendant  the  amount 
she  claimed  for  said  services,  and  at  a  time 
when  plaintiff  was  21  years  of  aee  and  in  all 
respects  competent  to  bind  herself  by  contract 
and  agreement,  plaintiff  made  a  further  claim 
against  defendant  for  her  said  services,  claim- 
ing additional  compensation  in  the  sum  of  $274, 
and  no  more,  and  tbat  at  said  time  there  was 
a  dispute  between  plaintiff  and  defendant,  the 
plaintiff  claiming  that  she  had  performed  serv- 
ices for  6^  hours  per  day  for  a  period  of  66 
weeks,  and  defendant  believing  and  claiming 
that  plaintiff  had  only  performed  services  for 
him  for  a  period  of  3V^  hours  each  day  for  a 
period  of  S6  weeks,  and  that  defendant  also  be- 
lieving and  contending  that  the  Industrial  Wel- 
fare Commission  of  Washington  had  not  com- 
plied with  the  law  in  attempting  to  promulgate 
or  establish  a  minimum  wage  rate  affecting  the 
employment  of  females  over  the  age  of  18 
years,  and  the  order  upon  which  this  suit  is 
based,  and  also  believing  and  contending  that 
plaintiff's  said  services  so  performed  bf  her  did 
not  and  do  not  entitle  her  to  be  classified  as  a 
cashier  within  the  meaning  of  the  law  or  with- 
in the  meaning  of  said  pretended  order  of  the 
Industrial  Welfare  Commission,  and  does  not 
entitle  her  to  be  classified  in  any  manner  under 
said  pretended  order  so  as  to  be  entitled  to  the 
minimum  wages  therein  specified,  and  that  in 
these  circumstances,  after  a  full  and  free  dis- 
cussion both  pro  and  con  of  the  respective 
claims  of  the  plaintiff  and  of  the  defendant  and 
for  the  purpose  of  avoiding  litigation,  delay, 
and  uncertainty  and  preserving  amicable  feel- 
ings between  toe  parties,  plaintiff  and  defend- 
ant entered  into  a  written  contract  whereby  in 
full  satisfaction  of  all  differences  between  tripm 
it  was  mutually  agreed  that  defendant  should 
pay  plaintiff  the  sum  of  $40  bv  check,  which 
the  defendant  then  and  there  did,  and  further 
that  defendant  should  employ  plaintiff  to  sell 


tickets  in  his  moving  picture  show  window  at 
Ghehalis,  Wash.,  between  the  hours  of  7  p.  m. 
and  10  p.  m.  of  each  day  for  a  period  of  6 
months  after  the  date  of  said  agreement  at  the 
rate  of  $5  per  week,  working  during  said  hours 
only,  which  sum  so  paid  by  defendant  to  plain- 
tiff and  said  contract  so  entered  into  was  then 
and  there  mutually  agreed  to  be  in  full  satis- 
faction of  all  claims,  if  any,  that  plaintiff  then 
had  against  the  defendant  for  any  services  per- 
formed by  her  for  him  mentioned  in  the  com- 
Elaint  herein  and  particularly  in  satisfaction  of 
er  claim  for  the  services  sued  upon  in  this  ac- 
tion ;  that  plaintiff,  after  signing  Mid  contract 
and  after  receiving  a  check  for  the  $40  signed  by 
defendant  and  payable  to  her  order  and  drawn 
upon  the  bank  of  Coffman,  Dobson  &  Co..  Che- 
halis.  Wash.,  and  after  retaining  a  copy  of  said 
written  contract,  actually  entered  upon  the 
duties  of  her  employment  under  said  contract  of 
settlement  and  actually  worked  thereunder  for 
a  con8iderat>le  length  of  time  selling  tickets  for 
defendant  as  therein  provided ;  that  defendant 
has  at  all  times  been  able,  ready,  and  willing  to 
carry  out  and  has  carried  out,  as  far  as  he  was 
permitted  to  do  by  plaintiff,  his  part  of  the 
contract,  and  that  be  is  ready  and  willing  to 
carry  out  the  same  and  do  all  things  therein  pro- 
vided to  complete  the  fulfillment  of  said  con- 
tract; that  there  was  at  the  time  said  check 
was  issued,  has  been  at  all  times  since,  and  now 
is  ample  funds  to  the  credit  of  defendant  in  the 
bank  on  which  said  check  was  drawn  to  pay  the 
same,  and  said  check  now  certified  by  the 
cashier  of  said  bank  is  tendered  to  pisintiff  in 
open  court,  and  that  it  has  been  stipnlated  that 
said  tender  may  be  considered  as  if  made  in 
cash  at  the  time  the  first  answer  was  served  in 
this  case." 

It  is  undoubtedly  a  general  rule  tbat  pri- 
vate controversies  between  Individuals  aul 
Juris  may  be  compromised  by  them  by  mu- 
tual agreement,  and  that  the  courts  will  not,, 
where  no  question  of  fraud  intervenes,  re- 
lieve from  the  agreement,  even  though  it  be 
shown  that  the  one  gained  rights  thereby  to 
which  he  would  not  otherwise  have  been  en- 
titled, and  that  the  other  gave  up  rights  to 
which  he  was  fnlly  entitled;  this  on  the 
principle  that  compromises  are  favored  by 
the  law,  since  they  tend  to  prevent  strife 
and  conduce  to  peace  and  to  the  general  -wel- 
fare' of  the  community.  But  the  controversy 
here  had  an  added  element  not  found  in  the 
ordinary  controversy  between  individuals. 
It  was  not  wholly  of  private  concern.  It 
was  affected  with  a  public  interest.  The 
state,  having  declared  that  a  minimum  wage 
of  a  certain  amount  is  necessary  to  a  decent 
maintenance  of  an  employ^  engaged  in  the 
employment  in  which  the  respondent  was  en- 
gaged, has  an  interest  in  seeing  that  the  fix- 
ed compensation  is  actually  paid.  The  stat- 
ute making  the  declaration  not  only  makes 
contracts  of  employment  for  less  than  the 
minimum  wage  void,  but  has  sought  to  se- 
cure its  enforcement  by  making  it  a  penal  of- 
fense on  the  i>art  of  the  employer  to  pay  less 
than  the  minimum  wage,  and  by  giving  to 
the  employ^  a  right  of  action  to  recover  the 
difference  between  the  wage  actually  paid 
and  such  minimum  wage.  The  statute  was 
not  therefore  intended  solely  for  the  benefit 
of  the  individual  wage-earner.  It  was  be- 
lieved that  the  welfare  of  the  public  reqpirea 
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that  wage-earners  recelre  a  wage'enfflcient 
for  their  decent  maintenance.  The  statute 
being  thos  protective  of  the  irablic  as  well 
as  of  the  wage-earner,  it  must  follow  that 
any  contract  of  settlement  of  a  controversy 
arising  out  of  a  failure  to  pay  the  fixed  min- 
imum wage  in  which  the  state  did  not  par- 
ticipate is  voidable,  if  not  void.  Especially 
must  this  be  so,  as  here,  where  the  contract 
of  settlement  is  executory,  has  been  repudiat- 
ed by  one  of  the  parties,  the  parties  can  be 
placed  In  statu  quo,  and  the  wage-earner, 
by  carrying  out  the  contract,  will  not  receive 
the  wage  to  which  she  is  justly  entitled. 
One  has  but  to"  glance  at  the  terms  of  the 
proposed  settlement  in  this  Instance  to  see 
that  the  respondent  wUI  not  receive  thereby 
any  just  equivalent  for  the  sum  which  she 
agreed  to  surrender.  Our  opinion  Is  that  It 
Is  such  a  contract  as  the  courts  are  not  re- 
quired to  enforce,  and  that  it  would  be 
against  the  policy  of  the  statute  so  to  do. 

These  conclusions  require  an  affirmance 
of  the  Judgment;    and  It   is  so  ordered. 

ELLIS,  0.  J.,  and  MAIN  and  WEBSTEB, 
JJ.,  concur. 

PARKER,  J.,  I  dissent.  I  think  the  com- 
promise was  permissible,  and  that  appellant 
should  have  been  allowed  to  prove  it  as  of- 
fered by  him. 

nn  Wash.  U) 

MATSON  V.  KENNECOTT  MINES  CO.  et  al. 
(No.  14463.) 

(Supreme  Court  of  Washington.     April  8, 
1918.) 

1.  Affeabarck  €=>g(4)  —  Genekal  ob  Spe- 
cial Appeasahck— Answeb— "Genebal  Ap- 
peabance." 

Under  Rem.  Code  1915,  i  241,  providing 
that  appearances  shall  be  deemed  general  unless 
defendant  states  that  same  is  special,  where  de- 
fendant, stating  his  appearance  as  special,  in- 
voked the  jurisdiction  of  the  court  b^  pleading 
to  the  merits  of  the  cause  and  praying  for  re- 
lief thereon,  the  appearance  was  general,  and 
the  court  had  jurisdiction. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  General 
Appearance.] 

2.  CoBPORATiONS  <Jt»630(%)  —  Actions 
Against  After  Dissolution. 

Under  Laws  Nev.  1903.  c.  88,  if  89,  90, 
providing  for  dissolution  of  corporations,  and 
that  a  dissolved  corporation  shall  be  continued 
for  one  year  and  until  the  winding  up  of  liti- 
gation in  which  it  shall  be  interested,  where  a 
corporation  made  a  general  appearance  within 
the  year  after  dissolution,  plaintiff  was  entitled 
to  proceed  to  final  judgment. 

3.  CoBPOBATioNS  *=>639  —  Dissolution  — 
What  Law  GovEBwa 

The  coming  into  and  going  out  of  exist- 
ence of  a  corporation  is  determinable  by  the 
laws  of  the  state  of  creation,  which  laws  have 
extraterritorial  effect_in  the  winding  up  of  their 
affairs  after  dissolution. 

4.  Pabties  «=>51(4)  —  BBinaiNO  iw  New 
Paett. 

In  an  action  against  a  dissolved  corpora- 
tion, the  making  of  a  third  party  defendant  to 


compd  him  to  account  for  cor^ration  property 
alleged  to  have  been  appropriated  was  not  a 
proper  subject  for  litigation  therein. 
6.  JuDovENT    €=>106(3)— Depattlt— Failubx 

TO   AnSWKB   AMSNOED   COilPLAIRT. 

The  denial  of  plaintiff's  motion  for  default 
against  defendant  for  failure  to  answer  his  third 
amended  complaint  was  not  error,  where  as  to 
such  defendant  this  complaint  was  the  same  as 
the  second  amended  complaint,  which  he  an- 
swered.  . 

6.  Statutes  «=»281— Aonow  Against  Dis- 
solved CoBPOBATiON— Pleading. 
The  introduction  in  evidence  in  an  action 
against  a  Nevada  corporation  of  a  copy  of 
Laws  Nev.  1903,  c.  88,  {  90,  relating  to  actions 
by  and  against  dissolved  corporations,  needed 
no  prior  pleading,  where  its  introduction  was  to 
negative  the  claimed  disincorporation  of  the 
company. 

Department  1.  Appeal  from  Superior 
Court,  King  County;   John  J.  Jurey,  Judge. 

Action  by  Matt  Matson  against  the  Kenne- 
cott  Mines  Company  and  Stephen  Blrcb. 
From  an  order  dismissing  the  action  aa  to 
the  Company,  and  from  an  order  dismissing 
the  action  as  to  Stephen  Birch,  plaintiff  ap- 
peals.   Affirmed  In  part,  and  reversed  in  part. 

Geo.  H.  Rummens,  Wilmon  Tucker,  Heber 
McHugh,  and  John  T.  Casey,  all  of  Seattle, 
for  appellant.  Roberts,  Wilson  ft  Skeel  and 
Bogle,  Graves,  Merrltt  &  Bogle,  all  at  Se- 
attle, for  respondenta. 

PARKER,  J.  This  action  was  originally 
commenced  In  the  superior  court  for  King 
county  against  the  defendant  Kennecott 
Mines  (Company,  a  Nevada  corporation,  by 
the  plalntift,  Matson,  seeking  recovery  of 
damages  for  personal  Injuries  which  he 
claims  to  have  suffered  as  the  result  of  the 
negligence  of  that  company  while  working  at 
its  mines  in  Alaska  in  January,  1915.  There- 
after Matson  filed  his  third  amended  com- 
plaint, attempting  to  make  Birch  a  party 
defendant  to  the  action,  which  complaint  was 
served  upon  Birch  together  with  a  summons. 
The  case  is  in  this  court  upon  an  appeal  by 
Matson  from  orders  of  the  superior  court  dis- 
missing the  case  as  to  both  defendants  and 
denying  him  a  trial  upon  the  merits. 

The  dismissal  of  the  case  as  to  the  compa- 
ny was  by  the  trial  court  rested  upon  the 
ground  that  It  had  been  disincorporated  be- 
fore the  commencement  of  the  action.  While 
counsel  seek  to  sustain  the  order  of  dismis- 
sal upon  that  ground,  they  also  seek  to  sus- 
tain the  order  upon  the  ground  that  the  supe- 
rior court  never  in  any  event  acquired  Juris- 
diction over  the  person  of  the  company  ei- 
ther by  an  effective  service  of  summons  upon 
It  In  this  state  or  by  its  general  appearance 
In  the  action.  The  dismissal  as  to  the  de- 
fendant Birch  was  by  the  trial  court  rested 
upon  the  ground  that  no  cause  of  action  was 
stated  against  him  in  the  third  amended  com- 
plaint which  could  be  a  proper  subject  of  lit- 
igation In  this  case. 

On  June  1,  1915,  Matson  signed  and  veil- 
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fled  his  original  complaint  In  this  action. 
Tbe'Teafter  that  complaint,  together  with 
the  snmmons  In  nsual  form,  was  serred 
uiion.  four  different  penoaa  In  this  state,  at 
different  times,  as  resident  agents  of  the 
company  who  were  claimed  by  Matson  to  be 
agents  of  the  company  npon  whom  service 
might  be  effectually  made  for  It  at  the  time 
each  service  was  so  made.  Thereafter  coun- 
sel for  the  company  appeared  specially  and 
made  motions  to  quash  the  service  of  the 
summon^  upon  each  of  these  persons  as  serv- 
ice npon  the  company,  which  motions  were 
rested  upon  the  ground  that  neither  of  the 
persons  so  attempted  to  be  served  was  an  of- 
ficer, agent,  or  representative  of  the  com- 
pany In  this  state.  We  do  not  find  In  either 
of  these  motions  or  elsewhere  In  this  rec- 
ord any  claim  that  the  Kennecott  Mines 
Company  was  not  doing  business  In  this 
state  of  such  nature  and  extent  that  It  was 
subject  to  be  sued  therdn  upon  a  cause  of 
action  such  as  Matson  set  forth  In  his  sev- 
eral complaints,  apart  from  the  claim  that  It 
had  been  disincorporated.  These  motions  to 
quash  were  brought  on  foi;  hen  ring  before  the 
court  when,  after  hearing  evidence  and  argu- 
ment of  counsel,  they  were  by  the  court  de- 
nied. Thereafter  the  company  by  its  counsel 
answered  Matson's  complaint  upon  the  mer- 
its, denying  that  Its  negligence  resulted  in  or 
contributed  to  the  Injury  of  Matson  as  al- 
leged by  him,  and  affirmatively  pleading  con- 
tributory negligence  and  assumption  of  risk 
on  his  part,  and  also  that  his  Injuries,  If 
any,  resulting  from  the  fault  of  persons  oth- 
er than  himself,  were  the  result  of  the  fault 
of  his  fellow  servants.  In  the  making  and 
flUng  of  this  answer  the  company  attempted 
to  preserve  its  special  appearance  as  made 
In  Its  motions  to  quash  the  service  of  sum- 
mons. The  portions  of  the  answer,  aside 
from  Its  denials  and  pleadings  of  affirmative 
defenses  as  above  noticed  bearing  upon  the 
question  of  whether  the  company  preserved 
Its  special  appearance  In  the  action,  are  the 
following : 

"Comes  now  the  defendant  Kennecott  Mines 
Company,  the  coort  having  overruled  and  de- 
nied its  motion  to  quash  service  in  this  action, 
and  not  waiving  its  motion  to  guash  the  serv- 
ice, and  still  reserving  its  special  appearance, 
and  its  right  to  contest  the  question  of  the  ju- 
risdiction of  this  honorable  court,  submits  this 
.  its  answer  to  the  complaint  of  the  plaintiflf." 

"Wherefore  the  defendant  Kennecott  Mines 
Company,  having  fully  answered  the  complaint 
of  plaintiff,  prays  for  judgment  for  dismissal 
and  for  costs." 

Thereafter  Matson  filed  his  amended  com- 
plaint and  his  second  amended  complaint, 
both  of  which  were  answered  In  order  by  the 
company  in  substance  the  same  as  It  had 
answered  his  original  complaint. 

On  June  14,  1916,  the  cause  came  regular- 
ly <m  for  trial  In  the  superior  court  sitting 
with  a  Jury;  counsel  for  the  company  still 
Insisting  that  the  appearance  of  the  compa- 
ny was  special  and  not  general.  Counsel  for 
tbe  company  then  presented  to  the  court 
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and  offered  In  evidence  a  duly  certified  copy 
'of  the  articles  of  Incorporation  of  the  com- 
pany showing  that  It  was  a  corporation  or- 
ganized imder  the  laws  of  Nevada  in  Novem- 
ber, 1906.  Indorsed  upon  the  certified  copy 
of  the  articles  so  presented  and  offered  In 
evidence  was  a  statement  over  the  signature 
of  the  secretary  of  state  of  Nevada,  as  fol- 
lows: "Dissolved  June  10,  1916."  Counsel 
for  the  company  also  presented  to  the  court 
and  offered  In  evidence  a  duly  certified  copy 
of  section  89  of  the  general  corporation  law 
of  Nevada  (Laws  1903,  a  88),  relating  to  the 
voluntary  dissolution  of  corporations  of  that 
state.  That  section,  after  providing  for  the 
procedure  and  the  manner  of  giving  consent 
to  a  dissolution  by  those  Interested,  pro- 
vide*: 

That  certain  written  evidence  thereof  "shall 
be  filed  in  the  office  of  the  secretary  of  state, 
who,  upon  being  satisfied  by  due  proof  that  the 
requirements  aforesaid  have  been  complied  with, 
shall  issue  a  certificate  that  such  consent  has 
been  filed,  and  the  corporation  shall  thereby  be 
dissolved,  and  the  secretary  of  state  shall  make 
an  indorsement  to  that  effect  on  the  original 
certificate  of  incorporation  and  on  the  amend- 
ments thereto  In  his  oSee." 

Counsel  for  the  company  also  presented  to 
the  court  and  offered  in  evidence  a  certificate 
of  the  secretary  of  state  of  Nevada  made  as 
provided  by  the  above-quoted  portion  of  sec- 
tion 89,  further  evidencing  the  disincorpora- 
tlon  of  the  company.  This  .was  the  first 
claim  made  that  the  company  had  been  disin- 
corporated. These  papers  showed  In  appar- 
ent dlslncorporation  of  the  company  before 
the  commencement  of  the  action.  Thereupon 
counsel  for  Matson,  claiming  surprise  at  this 
proof  of  apparent  dlsincorporation,  having 
no  notice  that  there  would  be  a  claim  of  Its 
dlslncorporation,  asked  for  a  continuance  of 
the  cause  to  the  end  that  they  might  be  able 
to  show  that  the  company  was  in  fact  not 
disincorporated,  and.  If  necessary,  plead  ad- 
ditional facts  to  that  end.  The  trial  court 
thereupon  granted  this  request,  dismissed  the 
Jury,  and  continued  tbe  case.  The  case  was 
never  thereafter  brought  to  trial  upon  tbe 
merits.  Thereafter  counsel  for  Matson  filed 
his  third  amended  complaint,  setting  up 
his  cause  of  action  against  the  company  the 
same  in  substance  as  in  his  second  amended 
complaint,  upon  which  the  case  was  proceed- 
ing to  trial  when  continued.  In  this  third 
amended  complaint  it  was  sought  to  make 
Stephen  Birch  a  defendant  In  the  action  up- 
on the  theory  that  he  was  the  moving  spirit 
In  brlngtag  about  the  dlslncorporation  of  the 
company  and  the  organization  of  a  new  cor- 
poration which  succeeded  to  the  rights  and 
properties  of  the  company,  and  that  this  was 
accomplished  by  the  fraudulent  acts  of  Birch. 
That  portion  of  tbe  third  amended  complaint 
is  a  somewhat  involved  story,  but  we  think 
this  Is  a  sufildent  noticing  of  its  nature. 
This  third  amended  complaint,  together  with 
a  snmmons  in  usual  form,  was  served  In 
King  county  upon  Birch,  who  was  then  tern- 
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presented  the  question  of  Matson  being  enti- 
tled to  default  as  against  both  the  company 
and  Birch  for  want  of  answer  to  his  third 
amended  complaint;  the  question  of  the 
sufiadency  of  the  allegation  of  Matson's  third 
amended  complaint  to  constitute  a  cause  of 
action  against  Birch,  properly  triable  in  this 
case,  the  question  of  the  dismissal  of  the 
third  amended  complaint  and  of  the  action 
as  to  Birch,  and  the  question  of  the  striking 
of  the  third  amended  complaint  and  the  dis- 
missal of  the  action  as  to  the  company. 
These  motions  were  apparently  all  heard  to- 
gether, upon  which  hearing  the  court  had  be- 
fore it  the  certified  copies  of  the  articles  of 
Incorporation  of  the  company,  the  indorse- 
ment thereon,  and  the  certificate  of  the  sec- 
retary of  state  of  Nevada  apparently  show- 
ing that  the  company  had  been  disincorporat- 
ed, which  papers  had  been  offered  in  evidence 
upon  the  trial  terminated  by  the  continuance. 
The  court  also  had  before  It  a  printed  pam- 
phlet offered  in  evidence  by  counsel  for  Mat- 
son,  purporting  to  be  an  official  publication 
of  the  general  corporation  law  of  Nevada  is- 
sued by  the  secretary  of  state  of  Nevada, 
which  pamphlet  was  considered  in  evidence 
by  the  court  without  objection  on  the  part 
of  counsel  for  the  company,  and  which  pam- 
phlet contained  section  89,  above  noticed  and 
quoted  from,  and  also  the  following  provi- 
sions in  section  90  of  the  general  corpora- 
tion law  of  Nevada: 

"All  corporations,  whether  the.v  expire  by  lim- 
itations, or  fire  otherwise  ilissolved,  shall  never- 
theless be  continued  as  bodies  corporate,  for  the 
term  of  one  year  from  such  expiration  or  dis- 
solution, and  until  all  litigation  to  which  such 
corporation  is  a  part.v,  if  begun  within  that 
time  and  process  served  within  said  year,  is 
ended,  for  the  purpose  of  prosecuting  and  de- 
fen<liiig  suits  by  or  against  them,  begun  within 
said  time.    •    *    » " 

The  result  of  the  hearing  upon  these  mo- 
tions was  that  the  court  entered  two  orders, 
which  In  effect  finally  terminated  the  action 
both  as  to  the  company  and  Birch  and  pre- 
vented a  trial  thereof  upon  the  merits:  (1) 
An  order  dismissing  the  action  as  to  the  com- 
pany containing  recitals  showing  that  the 
order  of  dismissal  was  by  the  court  rested 
upon  the  ground  that  the  company  had  been 
disincorporated  and  dissolved  under  the  laws 
of  Nevada  before  the  commencement  of  the 
action;  and  (2)  an  order  dismissing  the  ac- 
tion as  to  Birch  containing  recitals  indicat- 
ing the  court's  opiulon  that  Matson's  third 
amended  complaint  did  not  constitute  a  cause 
of  action  against  Birch  triable  In  this  ac- 
tion. The  appeal  of  Matson  Is  taken  from 
these  two  orders  terminating  the  action,  and 
also  from  a  subseiiuent  order  made  by  the 
court  denying  Matson  a  new  trial  upon  the 
merits. 

In  so  far  as  we  are  concerned  with  the 
claim  of  error  In  the  entering  of  the  order 


prevent  the  commencement  of  this  mctioa 
against  it,  did  the  trial  court  acquire  Juris- 
diction over  the  person  of  the  comjiany  ei- 
ther by  service  of  summons  upon  it  In  this 
state  or  by  Its  general  appearance  in  the 
action?  (2)  Was  the  company  disincorpo- 
rated under  the  laws  of  Nevada  so  as  to  pre- 
vent the  commencement  of  this  action? 

[1  ]  We  pass,  without  deciding,  the  ques- 
tion of  whether  Jurisdiction  was  acquired  by 
the  court  over  the  person  of  the  company  by 
service  of  summons  upon  It  In  this  state,  since 
we  have  arrived  at  the  conclusion  that  In  any 
event  Jurisdiction  was  acquired  over  It  by 
Its  general  appearance  in  the  action,  and  that 
It  appeared  generally  therein  when  It  an- 
swered the  original  complaint  upon  the  mer- 
its and  prayed  for  a  dismissal  of  the  action 
and  for  Judgment  for  costs  against  Matson. 
Section  241,  Kem.  Code,  relating  to  the  ap- 
pearance by  defendants,  reads  in  part  as 
follows: 

"A  defendant  appears  in  an  action  when  be 
answers,  demurs,  makes  any  application  for  an 
order  therein,  or  gives  the  plaintiff  written  no- 
tice of  his  appearance.  *  •  •  Every  such 
appearance  made  in  an  action  shall  be  deemed  a 
general  appearance,  unless  the  defendant  la 
making  the  same  states  that  the  same  is  a  spe- 
cial appearance." 

The  concluding  words  of  this  section  may 
suggest  the  thought  that  a  defendant  can 
limit  any  appearance  he  may  make  In  an 
action  so  as  to  make  It  a  special  appearance 
only,  and  thereby  avoid  submitting  himself 
generally  to  the  Jurisdiction  of  the  court, 
by  simply  stating  "that  the  same  is  a  spe- 
cial appearance,"  regardless  of  its  real  na- 
ture, and  regardless  of  the  fact  that  he  may 
in  the  making  of  his  appearance  invoke  the 
Jurisdiction  of  the  court  by  asking  the  ren- 
dition of  a  Judgment  or  order  in  the  case 
such  as  the  court  could  only  render  when  it 
has  Jurisdiction  over  the  persons  of  the  par- 
ties to  the  action.  This,  it  seems  to  us.  Is 
the  only  possible  theory  upon  which  counsel 
for  the  company  can  rest  their  argument 
that  the  statements  In  their  several  answers 
effectively  preserved  their  special  appear- 
ances made  in  their  several  motions  to  quash 
the  services  of  the  summons.  We  think  that 
the  language  of  section  241  above  quoted  does 
not  mean  that  an  appearance,  which  by  Its 
very  nature  is  general,  can  be  made  siiecial 
by  the  mere  designation  of  it  as  such  by  the 
one  making  it,  but  that  the  language  of  the 
section  means  only  that  no  appearance  which 
by  its  nature  can  be  made  special  will  be  re- 
garded as  special,  unless  the  party  making  xt 
states  that  "the  same  Is  a  special  appear- 
ance," that  Is,  that  even  a  motion  confined  by 
its  terms  exclusively  to  a  challenging  of  the 
court's  Jurisdiction  over  the  person  of  tha 
defendant  will  not  be  considered  a  special 
appearance  unless  stated  to  be  such,  and 
that  no  appearance  which  by  Its  very  natort 
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Is  general  can  be  made  special  by  a  state- 
ment tbat  It  is  special.  When  the  company 
answered  upon  the  merits  in  this  case  and 
prayed  for  Judgment  for  dismissal  and  tor 
costs,  it  in  effect  invoked  the  jurisdiction  of 
the  court  and  asked  a  determination  of  the 
cause  upon  the  merits,  which,  of  course, 
could  not  be  done  by  the  court  unless  it  bad 
jurisdiction  over  the  person  of  twth  the  com- 
pany and  Matson.  Manifestly  this  prayer 
of  the  company's  answers  was  more  than  a 
prayer  for  dismissal  for  want  of  Jurisdiction. 
To  so  limit  it  would  be  to  lose  sight  of  both 
the  negative  and  affirmative  defenses  pleaded 
In  the  body  of  the  company's  answers  going 
to  the  merits  of  the  case.  The  denials  and 
allegations  of  the  answers  did  not  touch  the 
question  of  Jurisdiction,  but  related  wholly 
to  the  merits  of  the  case.  Nor  does  the  fact 
that  the  company  stated  in  the  introduction 
to  its  answers  that  it  was  preserving  its 
special  appearances  negative  the  fact  that 
it  was  also  defending  the  case  upon  the 
merits. 

In  Teater  v.  King,  35  Wash.  138,  76  Pac. 
688,  there  was  involved  a  motion,  in  form  a 
special  appearance: 

"(1)  To  quash  the  summons,  and  set'  aside  the 
service  thereof;  (2)  to  set  aside  and  quash  the 
writ  of  restitution,  for  the  reason  that  the  saxae 
was  prematurely  issued,  and  that  the  court  had 
no  jurisdiction  to  issue  the  same ;  and  (3)  to 
dismiss  the  said  action,  for  the  reason  that  no 
summons  had  been  issued  and  served  in  said 
cause  as  required  by  law." 

The  court  sustained  the  motion  to  quash 
the  summons,  but  refused  to  quash  the  writ 
of  restitution  or  dismiss  the  action.  Later 
another  summons  was  issued,  and  apparently 
served  on  the  defendant  It  was  also  moved 
against  as  the  former  one  was.  The  court, 
however,  finally  ruled  that  it  had  Jurisdiction 
of  the  person  of  the  defendant  by  virtue  of 
bis  appearance  in  his  motion  to  quash;  this 
upon  the  theory  that  it  was  in  effect  a  gen- 
eral appearance.  This  court  disposed  of  the 
question  of  Jurisdiction  over  the  person  of 
the  defendant,  holding  the  appearance  to  be 
general,  as  follows: 

"The  appellant's  position  is  that  the  action 
abated,  when  the  original  summons  and  service 
thereof  were  quashed  and  set  aside,  and  there- 
fore carried  the  proceedings  for  the  writ  of  res- 
titution with  it,  as  an  incident,  and  that  the 
trial  court  erred  in  not  quashing  the  writ  and 
dismissing  the  case.  There  would  be  much  force 
in  appellant's  contention,  if  he  had  not  asked 
the  court  below  to  dismiss  the  action.  The  ap- 
pearance of  appellant  was  in  form  special,  for 
the  purpose  of  objecting  to  the  court's  jurisdic- 
tion over  his  person,  but  in  the  body  of  his  mo- 
tion he  invoked  the  jurisdiction  of  the  conrt  be- 
low on  the  merits,  when  he  asked  for  a  dis- 
missal. A  party  desiring  to  successfully  chal- 
lenge jnrisdiction  over  his  person  should  not  call 
into  action  the  powers  of  the  court  over  the 
subject-matter  of  the  controversy.  By  so  doing 
he  waives  his  special  appearance,  and  will  be 
held  to  have  appeared  generally." 

This  view  of  the  law  was  adhered  to  in 
Bain  v.  Thoms,  44  Wash.  382,  87  Pac.  604.  It 
may  be  said  that  in  that  case  there  was  an 
asking  for  relief  which  was  more  clearly  a 


submission  to  the  Jurisdiction  of  the 
than  In  the  Teater  Case.  However,  th 
fendant  in  the  Bain  Case  stated  in  his 
tlon  that  be  was  "appearing  specially  h 
for  the  purpose  of  questioning  the  Jur: 
tlon  of  this  court,  and  for  no  other  purp 
Holding  that  the  appearance  was  gei 
and  not  special,  though  expressly  stati 
the  motion  to  be  special,  ttiis  court  qi 
with  approval  from  Burdette  ▼.  Corga 
Kan.  102,  as  follows: 

"  •  *  •  We  remark  that  this  appearai 
the  motion,  though  called  special,  was  in 
a  general  appearance,  and  by  it  this  defe 
appeared  so  far  as  she  could  appear.  Th 
tion  challenged  the  judgment  not  merely  < 
risdictional,  but  also  on  nonjurisdic 
grounds,  and  whenever  such  a  motion  is 
the  appearance  is  general,  no  matter  whi 
parties  may  call  it  in  their  motion." 

We  note  that  the  Bain  Case,  and 
the  Kansas  case  quoted  from,  Involvec 
tlons  to  vacate  default  Judgments,  upo: 
ground,  among  others,  of  want  of  Jur 
tion  over  the  perstms  of  the  defendants  1 
in,  but  the  problem  presented  in  those 
was  the  same  in  substance  as  here,  l>e 
the  question  in  each  was  one  of  reqi 
the  moving  defendant  to  answer  upoi 
merits,  as  well  as  one  of' the  setting 
of  the  default  Judgments  for  want  ol 
cess.    It  is  also  to  bie  noted  that  the  1 
and  Bain  Cases  were  decided  by  this 
long  after  the  enactment  of  section  241, 
Code,  above  quoted  from,  and  while  th< 
eluding  words  of  that  section,  relied  up 
counsel  for  the  company  in  this  case, 
a  part  of  our  statute  law  relating  t 
pearanoe. 

The  reason  of  this  view  of  the  law  is 
stated  by  the  Supreme  Court  of  Wlscom 
Lowe  V.  Stringham,  14  Wis.  241,  as  fol 

"We  think  it  is  also  a  waiver  of  snch  a 
fwant  of  jurisdiction]  for  the  party,  after 
mg  his  objection,  to  plead  and  go  to  tr 
the  merits.  '  To  allow  hira  to  do  this  wo 
to  give  him  this  advantage:  After  obj 
that  he  was  not  properly  in  court,  he  co 
in,  take  his  chance  of  a  trial  on  the  merit 
if  it  resulted  against  him,  he  could  set 
aside  upon  the  ground  that  he  had  neve: 
properly  got  into  court  at  all.  If  a  party 
es  to  insist  upon  the  objection  that  he  is 
court,  he  must  keep  out  for  all  purposes 
to  make  that  objection." 

See  Merrill,  v.  Houghton,  51  N.  E 
Bucklln  V.  Stickler,  32  Neb.  602,  40  ] 
371;  Honeycutt  v.  Nyqulst,  etc.,  C< 
Wyo.  183,  74  Pac.  00,  109  Am.  St  Rep 
State  V.  District  Court,  40  Mont  359, 10 
1098,  185  Am.  St.  Rep.  622 ;  2  B.  C.  L 
4  C.  J.  13ia 

The  early  decision  of  this  court  in  ' 
bury  T.  Henningsen,  11  Wash.  12,  39  Pa 
holds  to  the  contrary  of  our  conclusloi 
reached.  That  discussion  was  not  t 
panied  by  the  citation  of  any  authoriti 
on  the  subject  We  think  that  decisio 
in  effect  overruled  by  our  later  decisl 
the  Teater  and  Bain  Cases,  above  notic 

In  Demlng  Investment  Co.  v.  Ely,  21 
102,  57  Pac.  353,  the  challenge  to  the  < 
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jurisdiction  was  upon  the  ground  that  the 
case  was  nut  one  wherein  Jurisdiction  could 
be  acquired  by  the  publication  of  summons. 
It  was  held  that,  since  the  defendant's  ap- 
pearance was  special  in  form,  and  his  motion 
went  only  to  the  question  of  Jurisdiction 
over  his  person,  he  did  not  appear  generally 
by  moving  to  quash  the  service  of  the  sum- 
mons.   In  so  holding  the  court  observed: 

"If  the  granting  of  the  relief  requested  in  the 
appearance  is  consistent  with  a  want  of  jnrig- 
diction  over  the  person,  the  defendant  may  ap- 
pear for  a  special  purpose,  without  submitting 
himself  to  the  iurisdiction  of  the  court  for  any 
other  pnrpose. 

This  Is  quite  in  harmony  with  our  pre9> 
ent  view  of  the  law. 

In  Walters  v.  Field,  29  Wash.  658,  70  Pac. 
66,  wherein  there  was  an  answer  by  the  de> 
fendant  upon  the  merits,  without  any  state- 
ment therein  claiming  such  appearance  to  l>e 
special  or  claiming  the  preservation  of  his 
prior  special  appearance,  the  court  did  say 
(29  Wash,  at  page  565  of  the  opinion,  70  Pac. 
68)  that: 

"The  defendant  could  have  preserved  his  spe- 
cial appearance  in  his  answer  to  the  merits, 
but  he  did  not  see  fit  to  do  so." 

However,  a  reading  of  that  decision,  we 
think,  renders  it  plain  that  the  question  of 
the  preservation  of  a  former  special  appear- 
ance by  a  statement  to  that  efTect  in  an  an- 
swer upon  the  merits  was  not  at  all  neces- 
sary to  be  decided  In  the  case.  If  this  can 
be  considered  as  anything  more  than  mere 
dictum,  it  was  in  any  event  also  overruled 
In  our  later  Teater  and  Bain  Cases,  above 
noticed.  This  is  the  only  American  decision 
coming  to  our  notice  which  can  be  at  aU  re- 
garded as  suggesting  that  an  appenrance  by 
an  answer  to  the  merits  can  be  made  special 
by  merely  asserting  it  to  be  special. 

In  Larsen  v.  Allen  Line  S.  S.  Co.,  37  Wash. 
555,  80  Pac.  181,  it  seems  to  have  been  as- 
sumed merely  for  the  purpose  of  argument 
that  a  special  appearance  can  be  preserved 
when  the  court  is  asked  to  make  some  rul- 
ing in  the  case  other  than  upon  the  question 
of  its  Jurisdiction  over  the  person  of  the  de- 
fendant We  do  not  think  tals  decision  is  of 
any  controlling  force  here,  especially  in  view 
of  our  later  decision  in  the  Bain  Case,  above 
noticed.  We  conclude  that  the  superior 
^  court  acquired  Jurisdiction  over  the  person 
of  the  company  by  virtue  of  its  general  ap- 
pearance, assuming  that  it  was  not  disincor- 
porated prior  to  the  commencement  of  this 
action. 

[2, 3]  Was  the  company  disincorporated 
under  the  laws  of  Nevada  prior  to  the  com- 
mencement of  this  action,  so  that  It  could 
not  be  sued  as  a  corporate  entity?  If  we 
had  nothing  before  us  other  than  the  copy 
of  Its  articles  of  Incorporation  with  the  in- 
dorsement thereon,  certified  by  the  secreta- 
ry of  state  of  Nevada,  the  certificate  of  the 
secretary  as  to  the  dlslncorpo  ration  of  the 
company,  and  section  89  of  the  corporation 
law  ot  Nevada,  we  would  probably  be  re- 


quired to  hold  that  the  dislncorporation  so 
evidenced  would  prevent  the  maintenance  of 
this  action.  But,  when  we  look  to  the  lan- 
guage of  section  90  of  the  general  corpora- 
tion law  of  that  state,  here  In  evidence, 
which  is  above  quoted  from,  It  at  once  be- 
comes apparent  that,  in  so  far  as  this  action 
and  its  prosecution  to  final  judgment  is  con- 
cerned, the  company  is  not  disincorporated. 
That  section  Is  as  much  a  part  of  the  law  of 
the  company's  corporate  being  as  section  89 
of  the  general  corporation  law  of  Nevada, 
here  relied  upon  by  counsel  for  the  company 
to  show  Its  dislncorporation.  Some  conten- 
tion Is  made  that  the  provisions  of  section 
90  continuing  the  life  of  a  corporatlcm  for 
the  pnrpose  of  continuing  pending  actions 
against  it  and  for  the  purpose  of  commenc- 
ing actions  against  It  have  no  extraterrito- 
rial effect.  We  cannot  agree  with  tills  con- 
tention. There  Is  nothing  in  section  90  or 
elsewhere  In  the  Nevada  corporation  law 
here  In  evidence  Indicating  to  our  minds  any 
Intent  on  the  part  of  the  Legislature  of  Ne- 
vada to  continue  the  corporate  existence  of  a 
corporation  of  that  state,  as  provided  In  sec- 
tion 90,  only  In  that  state. 

The  Court  of  Appeals  of  New  York,  In  the 
comparatively  recent  case  of  SInnott  v.  Han- 
an,  214  N.  Y.  454,  108  N.  E.  858,  had  for  de- 
termination this  exact  question  in  substance, 
although  that  was  a  question  of  abatement 
of  a  pending  action.  A  New  Jersey  corpo- 
ration was  disincorporated  under  the  New 
Jersey  law,  much  like  this  Nevada  law, 
pending  an  action  against  It  In  the  New 
York  courts.  Disposing  of  the  question  In 
harmony  with  our  present  view,  Judge  Col- 
lin, speaking  for  the  New  Tork  oourt  of  Ap- 
peal^ said : 

"The  Corporation  Act  of  New  Jersey  contain- 
ed, however,  a  section  (section  53)  as  follows: 
'All  corporations,  whether  they  expire  by  their 
own  limitation  or  be  annulled  by  the  Legisla- 
ture or  otherwise  dissolved,  shall  be  continued 
bodies  corporate  for  the  purpose  of  prosecut- 
ing and  defending  suits  by  or  against  them,  and 
of  enabling  them  to  settle  and  close  their  af- 
fairs, to  dispose  of  and  convey  their  property, 
and  to  divide  their  capital,  but  not  for  the  pur- 
pose of  continuing  the  business  for  which  they 
were  established.' 

"Inasmuch  as  this  section  relates  to  and  regu- 
lates the  corporate  existence  and  power,  it  has 
extraterritorial  operation  and  effect,  even  aa  had 
the  statute  under  which  the  corporation  was 
created  and  which  was  a  part  of  its  charter  nnti 
the  law  of  its  existence.  Kelfe  v.  Bundle,  103 
U.  S.  222  [26  L.  Ed.  337];  Michigan  State  Bank 
V.  Gardner,  15  Gray  (Mass.)  362.  The  existence 
and  the  powers  of  any  foreign  corporation  com- 
ing into  this  state  to  do  business  are  at  all 
times  subject  to  the  law  of  its  creation  and  of 
its  domicile,  and,  additionally^  to  our  laws  relat- 
ing to  it,  and  the  terms  laid  down  by  our  Legis- 
lature as  conditions  of  allowing  it  to  transact 
business  here.  Bank  of  Augusta  v.  Eorle,  13 
Pet  519,  588,  589  [10  L.  Ed.  2741:  Demarest 
V.  Flack,  128  N.  Y.  205  [28  N.  E.  645,  13  L.  K. 
A.  854] ;  Hoyt  v.  Thompson's  Executor,  19  N. 
Y.  207.  The  sections  we  have  quoted  are  there- 
fore entitled  to  recognition  and  enforcement  by 
the  courts  of  this  state.  They  apparently  and 
under  authority  (American  Surety  Co.  v.  Great 
White  Spirit  Co.,  58  N.  J.  Bq.  526  [43  AtL  5791) 
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ar«  parts  of  a  legiriatiTe  scheme  respeetlns  cor- 
porations, are  in  pari  materia,  and  to  be  con- 
strued togetlier.  Their  effect  was  to  continue 
the  liie  of  the  corporation  as  to  its  capacity  to 
prosecute  and  defend  suits  by  or  against  it,  to 
settle  and  close  its  affairs,  to  dispose  of  and 
coDTey  its  property  and  to  divide  its  capital, 
and  to  destroy  its  capacity  and  existence  in  all 
other  respects  and  for  all  other  purposes.  Tin- 
der them,  the  action  did  not  abate,  because  as  to 
it  the  corporate  existence  was  not  affected. 
The  corporation  remained  the  defendant,  with 
its  power  and  authority  to  defend  existent  and 
onlessened." 

Ooonsel  for  th«  company  call  our  atten- 
tion to  Marion  Phosphate  Co.  t.  Perry,  74 
Fed.  426,  20  a  G.  A.  490,  33  Ll  R.  A.  252, 
which  they  claim  supports  the  contrary  view. 
We  do  not  so  regard  that  case.  It  was  thero 
attempted  to  Invoke  the  law  of  Florida  In 
the  determination  of  the  question  of  the  dls- 
Incorporatlon  of  a  Georgia  corporation  which 
became  a  party  to  litigation  in  the  federal 
court  in  Florida.  The  Fifth  Federal  Circuit 
Court  of  Appeals  held  simply  that : 

"The  Chatham  Investment  Company,  incorpo- 
rated under  the  laws  of  the  state  of  Georgia, 
when  dissolved  according  to  those  laws,  became 
a  dissolved  corporation  everywhere— dead  in 
Florida  as  well  as  Georgia." 

It  was  not  claimed  or  suggested  In  that 
case  that  the  corporation  law  of  Georgia 
had  any  saving  provision  as  to  dislncorpo- 
ratlon,  as  the  law  of  Florida  had,  which  was 
much  like  section  90  of  the  Nevada  law  here 
In  evidence.  That  decision,  like  the  New 
Tork  decision  above  quoted  from,  means  on- 
ly that  the  coming  into  and  going  out  of  ex- 
istence of  a  corporation  is  determinable  from 
the  laws  of  the  .<rtate  of  creation.  10  Cyc. 
1323.  The  defendant  company,  as  we  have 
seen,  entered  its  general  appearance  in  this 
action  In  January,  1916,  when  it  filed  Its  an- 
swer to  Matson's  original  complaint.  It  was 
disincorporated  for  purposes  other  than 
that  of  litigation  by  and  against  It,  and 
some  other  purposes  not  of  moment  here,  in 
June,  1915,  less  than  one  year  prior  to  en- 
tering its  general  appearance  in  this  action, 
which  had  the  same  effect  as  the  due  serv- 
ice of  a  summons  upon  it  at  that  time. 

Thus  this  action  comes  within  the  express 
terms  of  section  90  of  the  Nevada  law,  which 
In  effect  continued  the  corporate  existence  of 
the  company  for  the  purpose  of  commencing 
actions  against  It  for  the  period  of  one  year 
following  its  dislncorporation  for  other  pur- 
poses. We  are  of  the  opinion  that  the  com- 
pany had  a  legal  existence  as  a  corporate 
entity  for  the  purposes  of  this  action  at  the 
time  of  its  commencement,  assuming  that  it 
was  commenced  at  the  time  the  company  en- 
tered its  general  appearance  therein,  and 
that,  the  action  having  been  so  commenced 
within  one  year  following  the  dislncorpora- 
tion of  the  company  for  other  purposes,  the 
action  may  now  proceed  to  final  judgment 
np4Mi  the  merits  in  favor  of  or  against  the 
company  as  a  corporate  entity.  We  conclude 
that  the  superior  court  erred  in  dismissing 


the  action  as  to  the  /defendant  Kennecott 
Mines  Oompany. 

(41  Did  the  superior  court  err  In  striking 
Matson's  third  amended  complaint  and  dis- 
missing the  action  as  to  Birch  whom  Matsou 
by  that  ctMuplaint  attempted  to  bring  Into 
the  case  as  a  defendant  with  the  company? 
We  think  not.  In  so  far  as  Matson's  cause 
of  action  against  the  company  Is  concerned, 
it  was  set  forth  In  bis  third  amended  com- 
plaint In  substance  the  same  as  in  his  sec- 
ond amended  complaint  upon  which  the  trial 
was  proceeding  when  the  continuance  was 
ordered.  Manifestly  the  only  purpose  of  the 
third  amended  complaint  was  to  bring  Birch 
and  another  corporation,  which  was  not  serv- 
ed, into  the  action  as  defendants,  to  the  end 
that  Birch  and  the  other  corporation  might 
be  compelled  to  account  for  the  property  of 
the  company  which  it  was  alleged  they  had 
appropriated  In  connection  with  the  dislncor- 
poration of  the  company  and  the  organiza- 
tion of  the  other  corporation.  We  are  of 
the  opinion  that  this  was  not  a  proper  sub- 
ject of  litigation  in  this  action,  though  it 
may  be  a  proper  subject  of  litigation  in  an- 
other action  looking  to  the  compelling  of  au 
accounting  for  property  of  the  company  so  al- 
leged to  have  been  appropriated,  when  Mat- 
son  shall  have  recovered  a  judgment  against 
the  company  in  this  action. 

[5]  As  to  Matson's  motion  for  default 
against  the  company  for  failure  to  answer 
his  third  amended  complaint,  we  think  the 
court  did  not  err  In  denying  It  The  com- 
pany had  already  answered  the  same  allega- 
tions In  Matson's  second  amended  complaint. 

[8]  It  la  also  clear  to  us  that  the  Introduce 
tion  in  evidence,  upon  the  hearing  of  the  mo- 
tions to  dismiss,  of  the  copy  of  the  corporation 
law  of  Nevada,  embodying  section  90  there- 
of, above  quoted  from,  needed  no  prior  plead- 
ing thereof,  in  view  of  the  fact  that  it  was 
Introduced  to  negative  the  claimed  dislncor- 
poration of  the  company.  Hence  the  striking 
of  Matson's  third  amended  complaint,  though 
properly  done,  did  not  In  the  least  affect  his 
right  to  have  the  court  consider  section  90 
of  that  law  in  connection  with  section  89, 
offered  In  evidence  and  relied  upon  by  coun- 
sel for  the  company  as  showing  its  dislncor- 
poration. 

The  order  dismissing  the  action  as  to  the 
defendant  Stephen  Birch  is  affirmed.  The 
orders  dismissing  the  action  as  to  the  de- 
fendant Kennecott  Mines  Company  and  de- 
nying to  the  plaintiff  Matson  a  new  trial  op- 
en the  merits  as  against  that  company  are 
reversed.  The  cause  Is  remanded  to  the  su- 
perior court  for  trial  upon  the  merits  as 
against  that  company,  upon  Matson's  second 
amended  complaint,  the  answer  of  the  com- 
pany thereto,  and  Matscm's  reply  to  that  an- 
swer, and  for  such  further  proceedings  as 
are  not  inconsistent  with  this  decision. 

The  def«idant  and  respondent  Birch  is  en- 
titled to  recover  his  costs  in  this  court  as 
against  the  plaintiff  and  appellant  Matson, 
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and  Matson  is  entitled  to  recoTer  his  costs 
In  this  court  as  against  the  Kennecott  Mines 
Company. 

BLLIS,  O.  J.,  and  WEBSTEB,  IIAIN,  and 
FULLBSBXON,  JJ..  ooncar. 


(n  Or.  »•) 


OU>S  ▼.  OLDS. 


(Supreme  Court  ot  Oreson.    April  2, 1918.) 

1.  Mastxb  and   Seevant  9=9401  —  EiKPI.ot- 
■BS'  loABiLiTT  Act— Plkadino — Election. 

Since  Laws  1913,  p.  188,  creating  Industrial 
Aoeident  Commission  does  not  raise  any  pre- 
sumption wlietber  the  employer  is  subject  to 
the  act,  an  injured  servant  need  not  allege  that 
the  master  had  given  notice  that  he  would  not 
come  under  the  act ;  the  tact  of  absence  of  such 
notice  being  a  matter  of  affirmative  defense. 

2.  Witnesses  «s»281  —  Injttbixs  to  Skbvaitt 

— EVIDENCB— ADUISSIBIUTT. 

In  servant's  action  for  injuries  when  lum- 
ber on  wagon  having  no  brake,  crowded  horses 
and  caused  runaway,  in  the  absence  of  evidence 
that  a  chain,  rope,  or  other  ^deterrent  was  fur- 
nished by  the  master,  question  on  cross-exami- 
nation why  the  servant  did  not  lock  the  wheels 
was  properly  excluded,  since  he  was  not  requir- 
ed to  furnish  such  appliancea. 

B.  Neoligknce  9=9l01  —  Injubjes  to  Sebv- 

ANT— iNBTBUOnONS— CONTBIBDTOBT     NkOI-I- 
OBNCB. 

In  view  of  Laws  1911,  p.  16,  {  1,  requiring 
contractors  on  any  work  involving  a  risk  or 
danger  to  the  employ^  to  use  every  practicable 
device,  care,  and  precaution,  and  section  6,  pro- 
viding that  the  contributory  negligence  of  the 
injured  servant  shall  not  be  a  defense,  though 
it  may  be  considered  in  fixing  damages,  and 
Gen.  Laws  1913,  p.  192,  |S  13  and  14,  defining 
engineering  works  as  hazardous  occupations  and 
to  include  the  repair  of  highways,  a  servant 
injured  by  runaway  of  team  while  hauling  lum- 
ber for  repairing  bridge,  which  was  caused  by 
failure  to  sui>ply  brake  for  wagon,  so  that  in 
going  down  hill  the  lumber  crowded  the  horses 
and  frightened  them,  the  servant's  alleged  negli- 
gence could  be  considered  only  in  mitigation  of 
damages. 

4.  Trial  «=>252(11)— Injxtbiks  to  Sebvant— 

INSTBTJCTIONS— CONTBIBUTOBY    NEOLIOENCE. 

In  servant's  action  for  injuries  in  runaway 
when  lumber  on  wagon  crowded  horses,  fright- 
ening them,  evidence  held  to  warrant  refusal  of 
instruction  that,  if  the  load  became  loosened, 
plaintiff  could  not  recover,  since  it  showed  that 
the  load  did  not  become  loosened  until  the  hors- 
es were  frightened  by  being  crowded  by  the 
lumber  because  the  tongue  of  the  wagon  was  too 
short. 

Department  2.  Appeal  from  Circuit  Court, 
Clackamas  County;    J.  T7.  Campbell,  Judge. 

Action  by  D.  W.  Olds  against  Edwin  D. 
Olds.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for  a 
personal  injury,  and  is  based  upon  the  obli- 
gation created  by  the  Employers'  Llahlllty 
4ct  (Gen.  Laws  Or.  1911,  c.  3).     The  com- 


plaint diarges,  In  effect,  that  at  the  ttme  of 
the  accident  the  plaintiff  was  employed  by 
the  defendant  to  aid  him  in  constructing  a 
bridge  on  the  public  highway,  which  crosses 
the  Sandy  river  In  Clackamas  county.  Or.; 
that  on  September  4,  1915,  the  plaintiff  was 
ordered  by  the  defendant  to  take  the  latter's 
horses,  harness,  and  wagon,  drive  to  a  saw- 
mill, get  a  load  of  lumber,  and  take  It  to  the 
bridge;  that  in  obeying  tbe  command  it  be- 
came necessary  for  the  plaintiff  In  returning 
from  the  mill  to  descend  a  steep  hill,  and  in 
doing  so  the  lumber,  without  his  fault, 
crowded  upon  the  horses,  canslng  them  to 
run  and  rendering  it  impossible  to  che*^ 
their  speed,  whereby  be  was  violently  hnrled 
to  the  ground  and  seriously  injured,  partica- 
larly  describing  the  hurt;  that  the  wagon 
so  furnished  was  defective,  in  that  it  bad  no 
appliance  to  prevent  the  Tefaide  from  press- 
ing upon  the  team  while  going  down  hill; 
that  the  defendant  had  full  knowledge  of  the 
Inadequate  condition  of  the  wagon,  and  had 
promised  the  plaintiff  and  other  employ^  to 
attach  a  brake  to  the  vehicle,  but  be  failed 
to  do  so,  which  neglect  was  the  proximate 
cause  of  the  injury;  and  that  by  reason 
thereof  the '  plaintiff  sustained  damages  in 
the  sum  of  $10,000,  tor  which  Judgment  mm 
demanded.  The  answer  denies  the  material 
averments  of  the  complaint,  and  for  further 
defenses  alleges  facts  tending  to  show:  (1) 
That  the  plaintiff  knew  and  assumed  the  risk 
to  which  he  was  exposed;  (2)  that  be  was 
guilty  of  negligence  in  managing  the  team 
at  the  time  he  was  hurt;  and  (3)  that  the 
accident  was  unavoidable.  The  reply  pat  In 
issue  the  allegations  of  new  matter  In  the 
answer,  and,  the  cause  having  been  tried,  the 
plaintiff  secured  a  verdict  and  judgment  for 
$3,500,  and  the  defendant  appeals. 

r.  S.  Senn,  of  Portland  (Grant  B.  Dlnil<&, 
of  Oregon  City,  on  the  brief),  for  appellant. 
Earle  C.  Latourette  and  C.  D.  Latourette, 
both  of  Oregon  City  (C.  D.  &  D.  a  Latour- 
ette, of  Oregon  City,  on  the  brieQ,  for  re- 
spondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  was  contended  at  the  trial  in  this 
court  that  the  complaint  does  not  state  facts 
Eufflcient  to  constitute  a  cause  of  action,  in 
that  it  falls  to  allege  that  the  defendant  at 
the  time  of  the  accident  had  been  relieved 
from  the  obligations  of  the  Industrial  Acci- 
dent Insurance  by  filing  with  the  commis- 
sion a  written  notice  of  his  election  not  to 
be  subject  to  the  provisions  of  that  statute 
(Gen.  Laws  Or.  1913,  c.  112).  Section  10  of 
that  enactment  reads  in  ^art: 

"All  persons  *  *  *  engaged  as  employers 
tn  any  of  the  hazardous  occupations  hereinaft- 
er specified  shall  be  subject  to  the  provisions  of 
this  act:  Provided,  however,  that  any  such 
person  •  •  •  may  be  relieved  of  certain  of 
*he  obligations  hereby  imposed,  and  shall  lose 
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the  benefits  hereby  conferred  by  filing  with  the 
commigslon  written  notice  of  an  election  not  to 
be  subject  thereto  in  the  manner  hereinafter 
specified." 

A  part  of  section  18  of  tbat  statute  pro- 
vides: 

"The  luwaTdoug  occapations  to  which  this  act 
ia  applicable  are  as  follows:  *  *  *  E^gineer^ 
ing  works." 

Section  14  thereof,  as  far  as  Involved  bere- 
In,  Is  as  follows: 

"Engineering  work  means  any  work  of  con- 
struction, improvement  or  alteration  or  repair 
of   *    •    •   highways." 

When  tbls  action  was  commenced  section 
15  of  the  enactmott  contained  a  clause  as 
follows: 

"Any  emijloyer  engaged  in  any  snch  hazard- 
ona  occupations  who  woald  otherwise  be  subject 
to  this  act,  may  •••  file  with  the  commis- 
sion a  statement  in  writing  declaring  his  elec- 
tion not  to  contribnte  to  the  industrial  accident 
fnnd  hereby  created,  and  thereupon  such  em- 
ployer shall  be  relieved  from  all  obligations  to 
contribute  thereto  and  •  •  *  shall  be  enti- 
tled to  none  of  the  benefits  of  this  act,  and  shall 
be  liable  for  injuries  to  or  death  of  his  work- 
men, which  shall  be  occasioned  by  his  negli- 
gence, default  or  wrongful  act  as  if  this  act  had 
not  been  passed." 

The  provisions  thus  quoted  are  sufflclmt 
to  show  that,  though  the  plaintiff,  when  be 
was  Injured,  was  engaged  In  engineering 
work,  the  performance  of  which  la  classi- 
fied by  the  statute  as  a  hazardous  occupa- 
tion no  action  to  recover  the  damages  oc- 
casioned by  the  hurt  could  have  been  main- 
tained against  the  defendant  unless  he  bad 
elected.  In  the  manner  prescribed,  not  to  be 
subject  to  the  obligations  Imposed,  nor  to 
enjoy  the  privileges  conferred  by  the  enact- 
ment. The  complaint  herein  contains  no  al- 
legation of  snch  renunciation,  and  for  lack 
thereof  the  defendant's  counsel  insist  that 
the  Initiatory  pleading  is  Insufficient  In 
support  of  the  legal  principle  so  asserted 
reliance  Is  placed  upon  the  decision  in  the 
case  of  Krlsman  v.  Johnson,  etc.,  Mining 
Co.,  180  111.  App.  612,  where  In  construing 
the  provisions  of  a  Workmen's  Compensation 
Act  of  Illinois  which  provided: 

"No  common-law  or  statutory  right  to  recover 
damages  fnr  injury  or  death  sustained  by  any 
employ^,  while  engaged  in  the  Hne  of  his  duty 
as  such  employe  other  than  the  compensation 
herein  provided  shall  be  available  to  any  em- 
ploy^ who  has  accepted  the  provisions  of  this 
act,"  and  every  employer  included  in  the  act  "is 
presumed  to  have  elected  to  provide  and  pay 
the  compensation  according  to  the  provisions  of 
this  act,  unless  and  until  notice  in  writing  of 
his  election  to  the  contrary  is  filed  with  the 
state  bureau  of  labor  statistics" 

— ^It  was  held  that  a  Judgment  in  favor  of 
the  plaintiff  could  not  be  sustained  when 
the  Initiatory  pleading  contained  no  aver- 
ment tbat  the  parties  were  not  under  the 
provisions  of  the  act  To  the  same  effect  Is 
the  case  of  Dletz  v.  Big  Muddy  Coal  Co., 
263  III.  480,  105  N.  EL  288.  The  conclusions 
thus  reached  evidently  proceed  upon  the  the- 
ory that  In  order  to  orercome  the  presump- 
tion thus  dedared.  It  was  necessary  for  the 


plaintiffs  In  the  cases  dted,  upon  whom  the 
burden  of  proof  was  thus  Imposed,  to  allege 
In  the  Initiatory  pleadings  and  to  prove  at 
the  trial  that  the  employers  for  whom  each 
rendered  services  when  hurt  had  given  notice 
of  an  election  not  to  accept  the  provisions 
of  the  enactment 

[1]  Our  statute  creating  the  State  Indus- 
trial Accident  Commission,  clauses  of  which 
have  hereinbefore  been  quoted,  does  not  pro- 
claim any  presumption  In  favor  of  or  against 
the  employer  or  any  other  person,  and  hence 
It  was  unnecessary  to  allege  In  the  complaint 
herein  that  the  defendant,  prior  to  the  in- 
jury, bad  declared  bis  election.  In  the  man- 
ner prescribed,  not  to  contribute*  to  the  In- 
dustrial accident  fund.  The  act  last  refer- 
red to  confers  a  special  privilege  upon  an 
employer,  thereby  releasing  him  from  the 
common-law  liability  to  respond  In  damages 
for  a  personal  injury  that  has  been  caused 
by  his  negligence,  unless  he  formally  re- 
nounces the  benefits  thus  bestowed,  and  such 
enactment,  like  the  statute  of  limitations  or 
other  bar  raised  by  the  Legislature  to  the 
maintenance  of  a  common-law  action  must 
be  set  up  as  new  matter  In  the  answer,  un- 
less the  fact  affirmatively  appears  upon  the 
face  of  the  complaint,  which  defense  a  plain- 
tiff is  not  obliged  to  anticipate  as  a  condi- 
tion precedent  to  the  right  to  maintain  his 
action.  The  Employers'  Liability  Act  of  Or- 
egon is  a  modified  form  of  the  common-law 
remedy,  whereby  an  employ6*is  permitted  to 
recover  from  an  employer  damages  for  a 
personal  Injury  which  was  caused  by  the 
latter's  negligence.  The  complaint  herein  Is 
sufficient 

[2]  Upon  cross-examination  the  plaintiff 
was  asked: 

"Having  been  np  and  down  the  hill  and  know- 
ing it  was  a  steep  grade  like  Singer  Hill  out 
here,  why  didn't  yon  lock  the  wheels  with  a 
chain  or  rope?" 

An  objection  to  the  inquiry  on  the  ground 
that  an  employ^  was  not  required  to  furnish 
Suitable  appliances  was  sustained,  an  excep- 
tion allowed,  and  It  Is  contended  by  defend- 
ant's counsel  that  an  error  was  thereby  com- 
mitted. The  evidence  shows  that  the  plain- 
tiff used  a  chain  with  which  to  bind  the  load 
of  lumber  to  the  wagon  in  order  to  prevent 
the  material  from  slipping  on  the  vehicle 
when  It  was  being  hauled  from  the  sawmill 
to  the  bridge.  No  testimony  was  offered 
tending  to  show  that  the  defendant  furnished 
the  plaintiff  a  rope  or  any  other  chain  with 
which  he  could  have  locked  the  wheels  while 
descending  the  hill.  If  It  had  appeared  from 
the  evidence  that  the  defendant  had  supplied 
the  means  suggested  by  the  use  of  which  the 
movement  of  the  wagon  might  have  been  re* 
tarded  in  going  down  hill,  and  the  plaintiff 
had  failed  to  employ  snch  appliances  for  the 
purpose  for  which  they  were  furnished,  a  very 
different  question  would  have  been  presented 
as  tending  to  show  tbat  his  negligence  in  this 
respect  was'  the  prcKElmate  cause  of  the  in* 
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that  the  plaintiff's  alleged  negligence,  U  any, 
could  be  considered  only  in  mitigation  of 
damages.  An  exception  having  been  taken 
to  this  part  of  the  charge.  It  is  contended  by 
defendant's  counsel  that  an  error  was  there- 
by committed.  The  rule  thus  declared  by  the 
court  obtains  tn  actions  based  upon  the  lia- 
bility created  by  Ihe  Employers'  Liability 
Act  Gen.  Laws  Or.  1911,  a  3,  S  6.  In  an- 
other enactment  "engineering  work,"  in  the 
performance  of  which  the  plaintiff  was  en- 
gaged when  he  was  injured,  is  declared  to  be 
one  of  the  "hazardous  occupations."  Gen. 
Laws  Or.  1913,  c.  112,  §§  13  and  14.  The 
term  last  employed  is  a  legislative  classifi- 
cation of  a  peril  to  which  the  plaintiff  was 
exposed,  and  though  the  phrase  is  used  in  an- 
other statute,  It  relates  to  a  "work  involving 
a  risk  or  danger  to  the  employes"  as  speci- 
fied in  section  1,  Gen.  Laws  Or.  1911,  c.  3. 
The  testimony  does  not  disclose  how  far  it 
is  from  the  hill  where  the  plaintiff  was  hurt 
to  the  bridge  which  the  defendant  was  build- 
ing. If  it  be  assumed,  however,  that  the  dis- 
tance Is  so  great  that  it  can  certainly  be 
said  the  plaintiff  was  not  then  engaged  In 
"engineering  work,"  the  services  which  he 
was  discharging  were  rendered  hazardous, 
because  the  defendant  furnished  a  wagon, 
the  tongue  of  which  was  too  short,  and  neg- 
lected to  supply  a  rope  or  chain  with  which 
to  lock  the  wheels.  In  any  event,  therefore, 
the  plaintiff,  when  he  was  injured,  was  per- 
forming labor  which  involved  risk  and  dan- 
ger to  employes  within  the  specifications  of 
the  Employers'  Liability  Act.  The  action 
herein  is  properly  based  upon  the  right 
created  by  the  latter  enactment,  and,  this 
being  so,  no  error  was  committed  in  giving 
the  instruction  in  question. 

14]  An  exception  having  been  taken  to  the 
action  of  the  court  in  denying  the  request  of 
defendant's  counsel,  they  insist  an  error  was 
committed  In  refusing  to  charge  the  jury 
as  follows: 

"If  you  find  that  the  plaintiff  was  injured  be- 
cause the  lumber  became  loosened  on  the  wagon 
and  struck  the  horses  and  it  was  the  loosening 
of  the  lumber  that  caused  the  horses  to  run, 
then  I  instruct  you  that  the  plaintiff  cannot 
recover  in  this  case,  and  your  verdict  must  be 
for  the  defendant." 

Assuming  wltiout  deciding  that  the  re- 
quested Instruction  correctly  stated  the  rule 
of  law  applicable  to  a  particular  state  of 
facts,  it  is  not  believed  the  evidence  which 
was  received  was  sufficient  to  justify  such 
a  charge.  J.  H.  Frommeyer  testified  that  by 
direction  of  the  defendant  he  went  with  the 
plaintiff  to  the  mill  where  the  material  was 
loaded  upon  and  properly  chained  to  the  wag- 
on; that  the  ends  of  the  lumber  extended 
beyond  the  front  bolster  to  the  line  of  the 
doubletree;  that  the  end  of  the  wagon 
tongue  had  been  broken,  and  in  consequence 
thereof  was   shortened;    that  as  the  team 


In  mad  speed  the  chain  slipped,  allowing  the 
lumber  further  to  press  upon  the  hoife& 
On  recrosB-ezamination  this  witness  was 
asked: 

"Now,  yon  say  they  [the  horses]  started  dovn 
the  hill.    When  did  the  chain  get  loose?" 

He  replied: 

"After  the  timbers  hit  the  horses  when  tb^ 
started  to  run,  while  they  were  running.     Q. 

Why  did  you  testify  in  direct  examination  th«t 
the  timbers  got  loose  and  slipped  down  on  tjw 
horses  when  they  started  down  the  hill?  A 
That  is  the  way  I  mean  it.  That  the  timber? 
hit  the  horses  after  they  started  down  the  hill. 
and  then  they  started  to  run." 

A  careful  examination  of  the  testimony 
shows  that  because  the  end  of  the  wagon 
tongue  had  been  broken  off,  thereby  shorten- 
ing the  pole,  the  horses  were  necessarilr 
hitched  closer  to  the  load,  and  since  the 
wagon  had  no  brake  the  ends  of  the  projo  t- 
Ing  lumber  struck  the  horses'  legs.  cau.«iii; 
them  to  run,  and  thereupon  the  chain  em- 
ployed to  fasten  the  lumber  to  the  wagon  t)e- 
came  loose.  The  defendant  offered  no  evi- 
dence. The  testimony  of  plaintiff's  witne>* 
es  shows  that  it  was  the  lack  of  a  brake  or 
other  appliance  to  retard  the  speed  of  the 
wagon  which  constituted  the  proximate 
cause  of  the  Injury,  and  not  the  binding  of 
the  lumber  by  a  chain  to  the  wagon.  Xo  er- 
ror was  committed  in  this  particular.  Tbe 
court  was  requested  to  charge  the  Jury  aj 
follows: 

"If  you  find  that  the  lumber  on  this  war: 
became  loosened  and  shifted  on  the  horses,  :^t  ; 
that  this  was  the  proximate  cau.se  of  the  hor~^i 
running  away  and  injuring  plaintiff,  then  I  in- 
struct you  that  the  verdict  must  be  for  the  de- 
fendant." 

The  request  was  denied,  ani  It  Is  main- 
tained that  an  error  was  thereby  committed. 
This  question  is  so  nearly  Identical  with  tt? 
inquiry  immediately  preceding  that  the  an- 
swer there  undertaken  to  be  made  renders 
any  further  comment  thereon  unnece.sfjary. 

The  dofendaut's  counsel  also  excepted  U' 
the  court's  refusal  to  cliarge  as  follows: 

"It  was  the  duty  of  the  plaintiff,  the  injurt-i 
party,  to  exercise  ordinary  care  in  driving  thi» 
team  and  hauling  this  lumber,  and   when  goict 
down  this  liill  it  was  his  duty  to  exercise  orJi- 
nary  care  to  avoid  injury,  and  if  you  find  t'    ' 
his  injuries  resulted  from  his  own  lack  of 
in  the  manner  in  which  he  drove  the  team, 
you  find  he  struck  one  of  the  horses,  and  ■    - 
caused  the  team  to  run  away  and   injiuv 
and  this  act  on  his  part  was  a  want  of  or-ii- 
care,    then    I    instruct   you    tliat    the    pl;r'  ■ 
cannot  recover  damages  and  your  verdict  rr 
be  for  the  defendant." 

This  action,  as  has  hereinbefore  been  de- 
termined. Is  based  upon  the  Employers"  T 
bllity  Act,  a  section  of  which  provides. 
effect,    that  the   contributory   negligence  ■ 
the  person  Injured  shall  not  bar  the  m:i; 
tenance    of    an    action    founded    up>on    • 
statute,    to   recover   damages   for    the   -   ■ 
sustained,  but  such  want  of  ordinary  cart 
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may  be  taken  Into  consideration  by  the  Jury 
In  awarding  the  measure  ot  recovery.  Gen. 
Laws  Or.  1911,  c.  3,  §  6.  The  conclndlng 
clanse  of  the  request  shows  that  no  error 
was  committed  In  refusing  to  give  the  In- 
struction requested. 

Other  alleged  errors  are  assigned,  but,  as 
they  are  not  argued  in  the  brief  of  the  de- 
fendant's counsel,  they  will  not  be  consider- 
ed. 

It  follows  that  the  judgment  should  be  af* 
firmed ;  and  It  is  so  ordered. 

McGAMANT,  BBAN,  and  BENSON,  JJ., 
concur.  " 


(88  Or.  228) 

MelEMORB  v.  WESTERN  UNION  TEIJB- 

GRAPH  CO. 

(Supreme  Court  of  Oregon.    April  9,  1918.) 

1.  Masteb   and  Sektant   «=978  —  BKHBnT 
Fund— Amodnt  of  Recovebt. 

In  action  for  benefit  from  employers'  fund 
on  death  of  workman,  where  answer  set  up  de- 
fendant's election  to  accept  the  Laws  1913,  p. 
188,  and  that  plaintifT  filed  claim  to  compensa- 
tion under  such  act,  and  the  state  treasurer  set 
aside  for  her  benefit  a  sum  of  money  from  which 
she  had  received  certain  amounts,  the  master 
was  entitled  to  the  credits  of  all  sums  so  paid 
and  set  aside  to  the  plaintiff. 

2.  Mastkb   and   Skbvant   <»78  —  BKNairr 
Fund — CoNSTBUcnoR. 

The  rule  that  a  contract  is  to  be  strongly 
construed  against  the  party  drawing  it  does 
not  apply  to  the  employers  benefit  fund  rules 
drawn  by  him  where  he  was  under  no  obligation 
to  inaugurate  such  a  plan. 
8.  Masteb  and  Sebvant  ®=s78  —  Benbztt 
Fdnds— Deduotionb. 

Where  widow  of  workman  had  been  allowed 
certain  sums  by  the  state  under  the  Workmen's 
Compensation  Act,  and  she  sued  for  the  amount 
of  the  employers'  benefit  fund,  the  sum  of  $300 
as  ten  monthly  allowances  payable  if  plaintiff 
remarried  under  Laws  1913,  p.  199,  should  be 
deducted  from  the  amount  recoverable  under  the 
benefit  plan. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Bjenry  E.  McGinn, 
Judge. 

On  rehearing.    Former  opinion   modified. 

For  former  opinion,  see  171  Pac.  390. 

y.  A.  Crum,  of  Portland,  for  appellant. 
Dolph,  Mallory,  Simon  &  Gearin  and  Hall  S. 
Liusk,  all  of  Portland,  for  respondent. 

McGAMANT,  J.  [1]  Both  parties  have  pe- 
titioned for  a  rehearing.  Their  petitions 
challenge  practically  every  proposition  an- 
nounced In  the  former  opinion.  Plaintiff  con- 
tends that  we  have  given  defendant  the  bene- 
fit of  a  defense  not  pleaded.  The  answer  sets 
up  the  election  of  defendant  'to  accept  the 
benefits  of  chapter  112  of  the  Laws  of  1913.  It 
Is  charged  that  plaintiff  filed  her  claim  to 
compensation  under  this  act  March  3,  1916; 
that  the  state  treasurer  on  March  6,  1915,  set 
aside  for  plaintiff's  benefit  a  sum  of  money ; 
and  "that  ever  since  the  15th  day  of  March, 
1915,  the  plaintiff  has  been   receiving  pay- 


memts  of  $30  per  month  from  the  mone; 
aside  for  her,  and  since  the  3l8t  day  of 
1916,  has  been  receiving  the  addltiona 
of  $6  per  month  on  behaU  of  said  c 
The  answer  also  pleads  the  stipulations  ■ 
plan  on  whldi  defendant  relies.  We 
that  the  allegations  are  sufficient  to  c 
defendant  to  toe  credits  allowed  it  in  tb 
mer  opinion. 

[2]  PlalntUC  quarrels  with  the  rul 
noonced  for  the  ctmstructlan  of  the 
Authorities  are  cited  to  the  effect  that  i 
tract  is  to  be  most  strongly  construed  ai 
the  party  drawing  it.  This  principle,  i 
plied  to  ordinary  commercial  contrac 
well  established,  but  it  Is  inapplicable  i 
Instrument  which  is  the  basis  ot  this  : 
tion.  Defendant  was  under  no  legal  o 
tlon  to  provide  this  protection  for  it 
ploy&k  It  is  not  suggested  that  the  co 
sation  paid  the  deceased  was  diminlsbec 
dollar  when  the  plan  was  promulgated, 
entire  fund  was  created  by  defendant 
agree  with  plaintiff's  counsel  in  his  clain 
the  promulgation  of  the  plan  Inured  to  t 
vantage  of  defendant  Broad-gauge,  get 
conduct  is  usually  well  advised,  even  fi 
selfish  standpoint  It  is  contrary  tc 
dealing  to  enlarge  by  construction  th< 
dens  assumed  by  an  employer  of  laboi 
voluntarily  provides  for  such  a  system  o 
sions  and  benefits.  The  duty  of  the  co 
to  ascertain  the  Intent  of  the  parties;  tl 
the  defendant  in  announcing  the  plan; 
that  of  the  deceased  in  remaining  in  d< 
ant's  employ  after  the  plan  was  put  in  < 
This  Intent  is  to  be  gathered  from  a  fal 
impartial  interpretation  of  the  language 

It  is  true  that  prior  to  the  promuli 
of  defendant's  plan  the  states  of  Ohi( 
Washington  had  adopted  statutes  slmi; 
chapter  112  of  the  Laws  ot  Oregon  fc 
year  1913.  It  is  nevertheless  apparent 
the  authcH-  of  the  plan  was  familiar 
with  industrial  accident  legislation  pro^ 
for  payments  by  the  employer  directly  i 
employe. 

The  other  contentions  of  plaintiff  hav( 
duly  considered,  but  it  would  unneces 
prolong  this  opinion  to  discuss  them. 

Defendant  contends  that  we  are  in 
in  holding  that  the  burden  of  proof  de\ 
on  defendant  to  show  that  plaintllTs  t 
under  the  act  of  1913  was  greater  tha 
benefit  provided  by  the  plan.  Defendant 
Mercer  v.  Germanla  Insurance  Compan; 
Pac.  412.  In  that  case  plaintiff  sued 
policy  of  fire  insurance  written  in  fa\ 
her  husband.  The  policy  provided  tt 
should  be  void  if  the  Interest  of  the  in 
were  anything  other  than  sole  and  uni 
tional  ownership.  Plaintiff  contended 
defendant  was  estopped  to  rely  on  the 
provision  in  the  policy,  but  her  estoppe 
pleaded  only  in  the  reply.  It  was  held 
she  could  not  recover.    The  contract  on  ' 
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she  relied  was  InccHialstent  on  its  face  with 
her  right  of  recovery. 

In  the  case  at  bar  there  la  nothing  in  the 
contract  which  oh  its  face  precludes  a  recov- 
ery by  plaintiff.  There  is  no  presumption 
that  defendant  had  accepted  the  proTisions 
of  chapter  112  of  the  Laws  of  1913,  nor  is 
such  acceptance  alleged  in  the  complaint. 
Notwithstanding  section  32  of  article  9  of  the 
plan,  plaintiff  was  entitled  prima  fade  to  re- 
cover. Her  rights  under  the  act  of  1913  were 
a  defense  which  it  devolved  on  defendant  to 
allege  and  prove.  These  conclusions  are  sui>- 
ported  by  the  opinion  of  Mr.  Justice  Moore  in 
Olds  ▼.  Olds,  171  Pac.  1046,  decided  April  2, 
1918.  Plaintiff's  complaint  is  suflaclent,  and 
her  proof  corresponds  with  her  allegations. 

Defendant  relies  on  Clark  ▼.  New  England 
Co.  (Mass.)  118  N.  E.  348.  This  case  is  based 
on  a  plan  similar  to  that  with  which  we  are 
concerned.  The  Massachusetts  court  holds 
that,  where  the  facts  are  In  dispute,  the  find- 
ing of  the  committee  thereon  is  conclusive. 
In  the  Instant  case  the  facts  are  not  in  dis- 
pute. The  answer  admits  the  facts  on  which 
plaintitTs  right  to  recover  Is  based.  The 
reasoning  of  the  Massachusetts  court  is  in 
entire  harmony  with  our  former  (pinion,  and 
the  rule  of  construction  a{q;»Ued  conforms  to 
the  views  above  expressed. 

[3]  Defendant  calls  our  attention  to  the 
fact  that  under  our  industrial  accident  stat- 
ute (Laws  of  1913,  p.  199)  In  case  plaintiff 
marries  she  is  entitled  to  receive  the  equiva- 
lent of  ten  monthly  allowances,  or  $300.  We 
think  that  this  sum  as  well  as  the  moneys 
which  plaintiff  has  already  received  should 
be  deducted  from  the  sum  of  $2,700  provided 
by  the  plan.  Plaintiff  admits  in  her  petition 
that  the  sum  of  $30  a  month  has  been  paid 
her  since  March  16,  1915.  Plaintiff  asks 
that  the  case  be  remanded,  with  directions  to 
enter  the  judgment  to  which  she  is  entitled. 

The  former  opinion  will  therefore  be  modi- 
fled.  The  Judgment  will  be  reversed,  and 
the  circuit  court  will  be  directed  to  enter  a 
judgment  in  favor  of  plaintiff  for  $1,320. 

McBRIDE,  C.  J.,  and  MOOBJE)  and  BEAN, 
JJ.,  concur. 

(88  Of.  247) 

WEST  V.  KERN, 
(Supreme  Court  of  Oregon.    April  9,  1918.) 

1.  Master  and  Servant  «=»330(1)— Munici- 
pal CoRPORATioNB  «=»706(3)  —  Injuries 
Sustained  in  Automobile  Collision  — 
Burden  of  Pboof. 

Plaintiff  suing  for  damages  for  injury  sus- 
tained in  a  collision  with  an  automobile  has 
the  burden  of  proving  that  It  was  negligently 
operated,  and  that  defendant  is  responsible  for 
the  acts  of  the  driver;  and,  unless  he  makes 
out  a  prima  facie  case  on  such  propositions,  he 
is  not  entitled  to  go  to  the  jury. 

2.  Master  and  Servant  ®=3330(1)— Use  or 
Automobile  fob  Master's  Pubposes— Pre- 
sumption. 

Proof  that  defendant  is  the  owner  of  the 
automobile  which  collided  with  plaintiff  creates 


a  presumption  from  which  the  jury  may  infer 
that  it  was  being  used  at  the  time  of  the  acci- 
dent for  defendant's  purposes,  and  that  the 
driver  was  defendant's  agent 

3.  Evidence  €=390— Burden  of  Proof— Pur- 
pose OF  Rule. 

The  rules  of  law  as  to  the  burden  of  proof 
are  aimed  at  establishing  the  material  facts  in 
the  most  convenient  way,  and  in  the  administra- 
tion of  justice  it  is  often  wise  to  place  the  nlti- 
mate  burden  of  proof  on  the  party  best  able  to 
bear  it. 

4.  Master  and  Sebtart  ^=»830(1)— Injusixs 
TO  Third  Person  —  Neoliqbnce  —  Burden 
of  Proof. 

On  plaintiff's  proof  of  negligence  and  that 
the  defendant  owns  the  car  which  collided  with 
him,  the  burden  of  proof  shifts,  as  the  defend- 
ant is  best  able  to  show  that  the  car  was  driven 
by  a  stranger  or  on  an  errand  having  no  con- 
nection with  defendant's  business,  if  that  be 
the  fact. 

Department  1.    Appeal  from  Circuit  Coart, 
Multnomah  County ;    H.  H.  Belt,  Judge. 
On  i)etltlon  for  rehearing.    Denied. 
For  former  opinion,  see  171  Pac.  413. 

Wilbur,  Spencer  &  Beckett  and  F.  C.  How- 
ell, ail  of  Portland,  for  appellant  Malarkey. 
Seabrook  &  Dibble,  of  Portland,  for  TesponA- 

ent. 

McCAMANT,  J.  Defendant's  petition  for 
a  rehearing  Is  directed  chiefly  to  so  mach 
of  the  opinion  of  the  court  as  holds  that 
ownership  of  the  car  is  sufficient  to  make  out 
a  prima  facie  case  as  to  the  responsibility  of 
the  owner  for  the  acts  of  the  driver  of  the 
car. 

[1,  2]  The  opinion  of  Mr.  Justice  Harris  is 
in  entire  harmony  with  that  of  Mr.  Justice 
Bean  In  Dalrymple  v.  Covey  Motorcar  Co., 
66  Or.  641, 135  Pac.  91,  48  L.  R.  A.  (N.  S.)  424. 
on  which  defendant  relies.  In  every  case 
where  a  plaintiff  sues  to  recover  damages  for 
injuries  sustained  in  a  collision  with  an  auto- 
mobile, the  burden  devolves  on  plaintiff  to 
prove  that  the  automobile  was  negligently 
operated,  and  that  the  defendant  is  responsi- 
ble for  the  acts  of  the  driver.  Unless  he 
makes  out  a  prima  facie  case  on  these  propo- 
sitions, he  is  not  entitled  to  go  to  the  Jury. 
The  foregoing  are  the  ultimate  questions  to 
be  detetmiut  il,  but  proof  that  defendant  is 
the  owner  of  tlie  automobile  creates  a  pre- 
sumption from  which  the  jury  may  Infer  that 
the  automobile  at  the  time  of  the  accident 
was  being  used  for  the  defendant's  purposes, 
and  that  the  driver  was  the  defendant's 
agent  The  opinion  of  Mr.  Justice  Bean  tn 
Dalrymple  v.  Covey  Motorcar  C!o.,  66  Or.  541. 
135  Pac.  91,  48  L.  R.  A.  (N.  S.)  424,  logicaUy 
supports  the  conclusions  of  Mr.  Justice  Har- 
ris. It  is  held  in  the  Dalrymple  Case  that 
proof  of  ownership  of  the  automobile  Is  help- 
ful in  determining  the  ultimate  question  of  re- 
sponsibility for  the  acts  of  the  driver.  That 
only  is  helpful  in  determining  an  issue  at 
fact  which  is  evidence  In  support  of  the 
contention  of  one  or  the  other  of  the  parties. 
If  plaintiff  in  the  instant  case  offered  any 
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evidence  tending  to  show  the  responsibility 
of  tbe  defendant  for  tbe  acts  of  Ix^>eE  and 
Lawrence  R.  Kern,  he  was  entitled  to  go  to 
the  jury  on  this  qnestlon. 

[S]  An  automobile  Is  a  valuable  piece  of 
Xtersonal  prc^erty.  It  Is  ordinarily  driven  by 
the  owner  or  his  agent.  Proof  of  ownership 
therefore  logically  tends  to  prove  responsibil- 
ity of  the  owner  for  the  acts  of  the  party  in 
charge.  If,  as  is  suggested  in  the  petition, 
tbe  automobile  Is  stolen  while  the  owner  is 
away  from  home,  the  owner  Is  able  to  prove 
this  fact  The  rules  of  law  on  the  subject  of 
the  burden  of  proof  have  for  their  purpose  the 
establishment  of  the  material  facts  In  the 
most  convenient  way.  In  the  administration 
of  Justice  It  is  often  wise  to  place  the  ulti- 
mate burden  of  proof  on  the  party  best  able 
to  sustain  It 

Where  goods  are  intrusted  to  a  carrier  in 
good  condition  and  delivered  by  it  in  bad 
condition,  the  burden  Is  on  the  carrier  to 
show  that  the  injury  was  caused  by  some 
force  or  agency  for  which  the  carrier  is  not 
responsible.  Wells  t.  Great  Northern  €k>., 
59  Or.  166,  174,  114  Paa  92,  116  Paa  1070, 
34  I*  R.  A.  (N.  S.)  818,  825.  Where  a  debtor 
transfers  his  property  to  a  near  relative  to 
the  disadvantage  of  his  creditors  the  burden 
devolves  on  tbe  grantee  to  show  that  the 
transfer  was  made  in  good  faith  and  for  a 
valuable  consideration.  Marks  v.  Crow,  14 
Or.  382,  395,  396,  13  Pac.  55 ;  Mendenhall  v. 
Elwert,  86  Or.  375,  384,  52  Pac.  22,  59  Pac. 
805;  Wright  v.  Craig,  40  Or.  191, 195,  66  Pac. 
807.  Proof  that  defendant  owns  a  railroad 
creates  a  presumption  that  defendant  is 
operating  the  railroad.  Peabody  v.  Oregon 
Railway  Co.,  21  Or.  121, 134,  26  Pac  1053,  12 
lu  R.  A;  823.  In  all  these  cases  the  party 
most  familiar  with  the  facts  and  best  able  to 
furnish  the  evidence  is  charged  ultimately 
with  the  burden  of  proof. 

A  citizen- who  is  Injured  by  an  automobile 
negligently  operated  is  usually  uninformed 
as  to  the  party  operating  tbe  car.  If,  In 
maintaining  the  burden  of  proof  as  to  the 
owner's  responsibility,  he  were  denied  the 
benefit  of  the  presumption  arising  from  the 
ownership  of  the  car,  in  many  cases  he  would 
fail,  although  under  the  facts  entitled  to  pre- 
valL 

It  is  usually  possible  for  the  party  injured 
to  prove  the  ownership  of  the  car  by 
which  he  Is  Injured.  The  car  is  required  to 
carry  a  conspicuous  number  plate.  Laws  of 
1917,  page  264.  By  the  aid  of  this  number  the 
ownership  of  the  car  may  be  determined  from 
the  pubUc  records.    Laws  of  1917,  pp.  261, 262. 

[4]  If  it  be  held  that  on  proof  of  negligence 
and  proof  that  defendant  owns  the  car  the 
burden  of  proof  shifts,  the  right  of  a  plaintiff 
with  a  meritorious  case  is  protected.  On  tbe 
other  hand, .  the  defendant  Is  well  able  to 
show  that  the  car  was  driven  by  a  stranger  or 
on  an  errand  having  no  connection  with  de- 
fendant's business  If  such  be  the  fact    The 


mie  announced  In  tbe  former  opinion  there- 
fore tends  to  the  convenient  ascertainment 
of  all  the  facts  material  on  the  question  of 
UabUlty. 

It  Is  true,  as  contended  by  defendant,  that 
juries  are  often  Influenced  by  sympathy  for  a 
plaintiff  who  has  sustained  a  personal  in- 
jury, and  that  they  do  not  always  weigh  evi- 
dence discriminatingly  in  personal  injury  cas- 
es. The  remedy  for  this  situation  is  to  be 
found  in  a  better  appreciation  by  jurors  of 
the  obligations  of  their  oath  and  of  the  im- 
portance of  their  functions.  The  rules  of 
law  cannot  be  based  on  the  assumption  that 
jurors  will  disregard  their  duty. 

In  the  resi>ects  above  noted  and  in  the  oth- 
er respects  in  which  it  Is  attacked  we  are 
satisfied  of  tbe  soundness  of  the  former  opii> 
ion,  and  it  Is  adhered  ta 

McBRIDE,  a  J.,  and  BENSON,  and  HAR- 
RIS, JJ.,  concur. 

■  (88  Or.  sa) 

HENDRY  V.  HENDRT. 
(Supreme  Court  of  Oregon.    April  9,  1918.) 
DivoBCE  €=»184(10)— DEchEB  Baseo  on  Cok- 

TEADICTORY  TESTIMONY. 

As  trial  judge  who  had  witnesses  before  him 
was  better  able  to  appraise  the  value  of  the  tes- 
timony than  tbe  court  on  appeal,  decree  in  di- 
vorce suit  win  be  affirmed,  where  court  on  ap- 
peal is.  of  opinion  that  evidence  sustains  decree. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;    W.  N.  Gatens,  Judge. 

Divorce  suit  by  Elizabeth  Hendry  against 
E.  J.  Hendry.  Decree  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

J.  J.  Fitzgerald,  of  Portland  (S.  M.  John- 
son and  John  F.  Logan,  both  of  Portland,  on 
the  brief),  .for  appellant  Waldemar  Seton,  of 
Portland  (Seton  &  Strahan,  of  Portland,  on 
the  brief),  for  respondent. 

McBRIDE,  O.  J.  This  Is  a  suit  for  divorce. 
There  was  a  decree  for  plalntlh,  and  defend- 
ant appeals. 

In  these  cases  a  redtal  of  the  testimony 
Is  worse  than  valueless,  serving  only  to 
spread  upon  the  record  the  details  of  domestic 
discord,  of  which  the  least  said  the  better. 
The  testimony  is  contradictory,  and  as  the 
trial  judge  bad  the  witnesses  before  blm, 
he  was  much  better  able  to  appraise  the  value 
of  the  testimony  than  we.  Upon  the  whole, 
we  are  of  the  opinion  that  the  evidence  sus- 
tains the  decree,  and  It  Is  therefore  affirmed. 

MOORE,  McCAMANT,  and  BEAN,  JJ.,  con- 
cur. 

(88  Or.  Ml) 

SIVERSON   V.   OLANTON   et   aL 

(Supreme  Court  of  Ore^n.    April  9,  1918.) 

1.  Payment  «:=»89fl)— Payment  undeb  Du- 
BESS— Recovery— Form  of  Action. 
The  action  for  money  had  and  received,  the- 
old  remedy  for  recovering  back  a  payment  made 
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nnder  duress  is  an  equitable  actian,  and  pnv 
ceeds  on  equitable  principles. 

2.  Patkent    «=»80(4)  — Dubkss— Bscotebt 
—Complaint. 

L.  O.  L.  S  67,  requires  the  complaint  to 
contain  a  plain  and  concise  statement  of  facts 
constituting  the  cause  of  action  and  a  demand 
for  the  relief  claimed.  Lk  O.  L.  §  5236,  makes 
it  unlawful  to  take  fish  or  salmon  in  any  wa- 
ters within  the  state's  jurisdiction  except  dur- 
ing a  prescribed  open  season;  section  6268 
makes  a  violation  thereof  a  misdemeanor;  sec- 
tion 5321e  makes  any  fish  trap  used  during  a 
closed  season  subject  to  forfeiture,  and  re- 
quires the  fish  warden  to  seize  it,  and  the  prose- 
cnting  attorney  to  bring  action  to  haTe  it  con- 
demned and  sold  after  summons  to  the  owner. 
A.  complaint  by  a  plaintiff,  whose  fishing  during 
the  closed  season  nad  made  his  fish  trap  sub- 
ject to  forfeiture,  alleired  that  ti^e  defendant, 
the  master  fish  warden  of  the  state,  without  his 
knowledge  or  consent  seized  plaintiff's  fish  trap, 
valued  at  $2,000,  threatened  to  sell  it  before 
condemnation,  and  exacted  $1,000  as  a  condi- 
tion precedent  to  its  release  to  plaintiff.  Held, 
that  the  complaint  stated  a  cause  of  action  for 
the  recovery  of  money  paid  under  compulsion 
or  duress,  as  the  defendant's  proceeding  was 
not  warranted  by  the  law. 

3.  Pleading  ®=934(1)— Initiatobt  Fleadins 

— CoNBTBtrOTION. 

An  initiatorr  pleading,  not  diallenged  by 
demurrer,  should  be  construed  liberally. 

4.  Pleading  ®=>48  —  Couplaint  —  Surai- 

CIENCT. 

A  complaint,  alleging  facts  that  bring  the 
case  clearly  within  the  provisions  of  the  law  by 
which  it  is  governed,  sufficiently  states  a  cause 
of  action,  which,  if  properly  substantiated,  en- 
titles the  plaintiff  to  the  relief  sought 

5.  Trial  «=>391— Findbngs  or  Fact— Issttes. 

Where  the  findings  of  fact  originally  made 
conform  to  the  averments  of  the  complaint,  it 
is  unnecessary  to  find  upon  any  other  issues. 

6.  Interest  ®=>39(3)—Judgheht— Statute. 

In  an  action  to  recover  a  payment  exacted 
as  an  unwarranted  condition  precedent  to  the 
release  of  plaintiff's  pound  net  or  fish  trap  by 
defendant,  as  the  master  fish  warden  of  the 
state,  wherein  the  defendant,  in  good  faith,  de- 
nied plaintiff's  right  of  recovery,  interest  would 
not  be  allowed  on  the  recovery  from  the  date 
when  the  payment  was  made  on  defendant's 
demand,  but  only  on  the  plaintiff's  claim  when 
liquidated  by  judgment 

In  Banc.   Appeal  from  Circuit  Court,  Clat- 
sop County;    J.  A.  Eakin,  Judge. 
On  petition  for  rehearing.     Denied. 
For  former  opinion,  see  170  Pac  933. 

George  M.  Brown,  Atty.  Gen.,  I.  H.  Van 
Winkle,  Asst  Atty.  Gen.,  and  C.  W.  M^allins, 
Dist.  Atty.,  of  Portland,  for  appellants. 
Anderson  &  Eriskson,  of  Astoria,  for  re- 
spondent 

MOORE,  3.  Attention  Is  called  in  a  peti- 
tion for  a  rehearing  to  the  fact  that  in  the 
former  opinion  herein  It  was  taken  for  grant- 
ed that  no  reply  had  been  filed,  when  the 
abstract  shows  that  by  stipulation  of  the  par- 
ties the  aTermeuts  of  new  matter  in  the  an- 
swer were  deemed  denied.  Based  upon  this 
mistake,  it  is  argued  by  appellants'  counsel 
that  the  allegations  of  the  complaint  are  not 
sufficient  to  constitute  a  cause  of  action,  and 
that  the  findings  of  fact  as  made  by  the  court 


do  not  support  the  JuOgment  which  was  ren- 
dered.   The  complaint  reads: 

"(1)  That  on  and  prior  to  the  12tb  day  of 
September,  1912,  the  plaintiff  was  the  owner  of 
and  in  possession  of,  a  certain  pound  net  fish 
trap,  in  the  waters  of  the  Columbia  river,  in 
the  vicinity  of  yVoody  Island,  and  about  1,000 
feet  from  the  shorelands  of  said  river,  and  with- 
in the  boundaries  of  Clatsop  county,  state  of 
Oregon,  which  said  pound  net  fish  trap  at  that 

time  was  marked  'No.  1,  Ore.'  and  No. ,  U. 

S.  and  was  and  is  of  the  value  of  $2,000. 

"(2)  That  on  or  about  the day  of  Sep- 
tember, 1912,  the  defendants,  without  the 
knowledge  or  consent  of  the  plaintiff  and  against 
his  will,  took,  converted,  and  appropriated  said 
pound  net  fish  trap  to  their  own  use,  and  de- 
prived the  plaintiff  of  his  title  thereto  and  of 
his  possession  thereof;  that  said  defendants 
withheld  the  possession  of  said  pound  net  fish 
trap  from  the  plaintiff,  during  the  period  from 
September  — ,  1912,  until  September  12,  1912, 
and  thereby  deprived  the  plaintiff  of  his  right 
to  maintain  and  operate  said  fish  trap  for  the 
purposes  of  catching  salmon  fish,  to  me  injury 
of  the  plaintiff  in  the  sum  of  $300. 

"That  said  defendants,  although  the  plaintiS 
frequently  demanded  that  they  return  said  fish 
trap  to  the  plaintiff,  refused  and  neglected  to 
return  the  same  to  him,  unless  he  pay  them  the 
pum  of  $1,000;  that  m  order  to  secure  pos- 
session of  said  trap,  said  plaintiff  was  com- 
pelled to  pay  said  sum  of  $1,000  to  said  defend- 
ants; that  said  defendants  threatened  to  sell 
said  trap  to  other  parties  than  the  plaintiff,  un- 
less the  plaintiff  paid  said  sum,  and  they  did 
offer  the  same  for  sale  to  other  persons  than  the 
plaintiff,  and  thereupon  the  plaintiff,  in  order 
to  operate  said  trap,  paid  said  sum  of  $1,000. 

"Wherefore,  by  reason  of  the  premises,  plain- 
tiff demands  judgment  against  the  defendants 
in  the  sum  of  $800,  and  the  further  sum  of 
$1,000,  with  interest  thereon  from  September 
12,  1912,  until  paid,  and  for  his  costs  and  dis- 
bursements herein." 

Based  upon  the  testimony  received  at  the 
trial,  findings  of  fact  were  mad*e  to  the  ef- 
fect: 

(1)  That  on  and  prior  to  September  12, 
1912,  the  plalntlfT  was  the  owner  and  in  the 
possession  of  a  pound  net  fish  trap,  located 
and  marked  as  alleged  in  the  complaint 

(2)  That  the  trap  was  of  the  value  of  at 
least  $2,000. 

(3)  That  on  and  prior  to  September  12, 
1912,  the  defendant  R.  E.  Clanton  was  master 
fish  warden  of  the  state  of  Oregon,  and  the 
defendant  Frank  Sweet  was  his  deputy  for 
the  Columbia  river  district 

(4)  That  on  or  about  September  8, 1912,  the 
defendants,  without  the  knowledge  or  consent 
of  the  plaintift,  and  against  his  will,  took 
possession  of  the  fish  trap  and  withheld  it 
thereby  preventing  the  plaintiff  from  operat- 
ing the  trap. 

(5)  That  the  possession  and  operation  of 
the  trap  during  the  time  mentioned  was  of 
great  value  to  the  plaintiff ;  that  large  qoan- 
titles  of  fish  abounded  in  the  waters  In  the 
immediate  vicinity  of  the  trap  in  Septemb^, 
1912. 

(6)  That  on  and  prior  to  September  12, 
1912,  the  defendant  R.  E.  Clanton  threatened 
to  sell  the  fish  trap,  and  offered  It  for  sale 
to  persons  other  than  the  plaintiff;     that 
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Clanton  wonid  have  sold  the  appliance  to  per- 
sons other  than  the  plaintiff,  unless  the  latter 
paid  that  defendant  the  sum  of  $1,000 
therefor. 

(7)  That  persons,  other  than  the  plaintiff, 
bad  submitted  bids  to  Clanton  for  the  fish 
trap. 

(8)  That  iB  order  to  prevent  the  sale  of  the 
trap  to  persons  other  than  the  plaintiff,  and 
to  secure  possession  thereof  so  as  to  operate 
it,  the  plaintiff  was  compelled  to,  and  on  Sep- 
tember 12, 1012,  did,  pay  Clanton  the  sum  of 
Q1,000. 

(9)  That  prior  to  September  12,  1912,  ClaQ- 
ton  offered  to  sell  the  trap  to  persons  other 
than  the  plaintiff,  and  had  received  from 
them  bids  therefor;  that  Clanton  Informed 
the  plaintiff  that  unless  he  i>aid  the  sum  of 
$1,000  therefor,  the  trap  would  be  sold  to  oth- 
er persons,  and  that  d^endant  would  have 
sold  the  same  unless  the  plaintiff  paid  him 
the  sum  of  $1,000. 

(10)  And  that  because  of  the  acts  of  the 
defendant  Clanton,  the  plaintift  was  damaged 
in  the  sum  of  $1,000. 

As  conclusions  of  law  the  court  also  found 
that  Clanton  deprived  the  plaintiff  of  the  fish 
trap  without  due  process  of  law,  and  convert- 
ed the  same  to  bis  own  use ;  that  the  sum  of 
$1,000  so  paid  by  the  plaintiff  was  not  vol- 
untary, but  was  made  under  duress  of  his 
property ;  and  that  the  plaintiff  was  entitled 
to  judgment  against  Clanton  in  the  sum  of 
$1,000,  with  interest  at  the  rate  of  0  per  cent, 
per  annum  from  September  12,  1912,  until 
paid,  and  for  hia  costs  and  disbursements 
herein.  Judgment  was  rendered  in  accord- 
ance therewith  July  17,  1916. 

The  defendants  on  September  7,  1916,  re- 
quested the  court  to  make  other  findings  all 
of  which  were  denied,  except  as  follows: 

"(1)  That  on  or  about  the  8th  day  of  Septem- 
ber, 1912,  the  plaintiff  was  unlawfully  operat- 
•  ing  and  causing  the  operation  of  the  fish  trap 
menttoned  in  plaintiff's  amended  complaint,  and 
thereupon  the  defendant  Frank  Sweet  took  pos- 
session of  said  trap  and  transferred  the  possea- 
sion  thereof  to  the  defendant  R.  SI.  Clanton. 

"(2)  That  thereafter,  to  wit,  on  the  9th  day 
of  September,  1912,  a  complaint  was  sworn 
to  before  one  P.  J.  Goodman,  the  Justice  of  the 
peace  for  Astoria  precinct,  CSatsop  county, 
state  of  Oregon,  accusing  and  charging  the 
plaintiff  with  operating  the  said  fish  trap  dur- 
ing the  closed  season  of  said  year;  that  there- 
after, to  wit.  on  or  about  the  9th  day  of  Sep- 
tember, 1912,  said  warrant  was  served  upon 
the  plaintiff  herein,  and  the  plaintiff  appeared 
on  said  day  in  said  justice's  court  and  entered  a 
plea  of  guilty  to  said  charge,  and  thereafter,  to 
wit,  on  said  9th  day  of  September,  1912,  judg- 
ment was  entered  against  the  plaintiff,  adjudg- 
ing that  he  be  fined  in  the  sum  of  $50  and  costs, 
which  judgment  was  entered  and  do<Aeted  in 
said  court,  and  wbidi  jadgment  the  plaintiff 
then  and  there  paid." 

[1]  The  first  question  to  be  considered  Is 
whether  or  not  the  complaint  states  facts  suf- 
ficient to  constitute  a  cause  of  action  for  an 
alleged  duress  of  personal  property.  In  a 
note  to  the  case  of  Mayor  of  Baltimore  ▼. 
Lefferman,  4  Gill  (Md.)  425,  46  Am.  Dec.  145, 


164,  in  speaking  of  the  ancient  remedy  that 
was  invoked  in  such  instance,  it  is  observed: 
"The  action  for  money  had  and  received, 
which  is  the  form  in  which  a  party  must  sue  to 
recover  back  a"  payment  which  he  has  made 
by  compulsion  is  an  'equitable  action'  (Moses 
V.  Macfarlane,  2  Burr.  1009);  and  it  proceeds 
on  equitable  prindplee." 

To  the  same  effect  is  the  case  of  Alston  v. 
Durant,  2  Strob.  (S.  C.)  257,  49  Am.  Dec.  596, 
where  the  Supreme  Court  of  South  Carolina 
held  that  an  action  of  assumpsit  would  lie 
for  money  paid  by  the  plaintiff  for  the  return 
of  his  slave,  whom  the  defendant,  as  sheriff, 
refused  to  surrender,  except  upon  the  receipt 
of  a  sum  In  excess  of  his  lawful  fees. 

[2]  In  Oregon  the  distinction  between 
forms  of  actions  at  law  has  been  abolished, 
and  only  one  form  of  such  action  is  now 
permissible.  L. .  O.  I^  Sf  1,  64.  The  com- 
plaint is  required  to  contain  a  plain  and  con- 
cise statement  of  facts  constituting  the  cause 
of  action,  without  unnecessary  repetition,  and 
a  demand  for  the  relief  which  the  plaintiff 
claims.  Id.  |  67.  Section  2  of  an  act  filed 
in  the  office  of  the  secretary  of  state  Febru- 
ary 28,  1901,  makes  it  unlawful  to  take  or 
fish  for  salmon  in  any  of  the  rivers  or  trib- 
utaries in  Oregon,  or  in  any  waters  over 
which  the  state  has  concurrent  Jurisdiction, 
except  during  prescribed  open  seasons.  Gen. 
Laws  Or.  1901,  p.  328 ;  section  6236,  L.  O,  L. 
Section  15  of  that  act  declares  that  any  per- 
son fishing  for,  taking,  or  catching  salmon 
In  violation  thereof  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined,  etc.  Sectloil  61  of  that  statute 
provides  generally  that  any  fish  trap  used  in 
catching  salmon  by  any  persons,  or  left  in  a 
condition  to  take  such  fish  during  a  closed 
season,  shall  be  forfeited.  It  Is  made  the 
duty  of  the  fish  warden  to  seize  such  appli- 
ance, and  thereupon  the  prosecuting  attorney 
of  the  proper  district  is  required  to  institute 
an  action  in  the  circuit  court  to  have  such 
appliance  condemned  and  sold.  A  summons 
to  be  issued  in  such  action  requires  the  own- 
er of  the  trap,  if  known,  to  appear  within  15 
days  from  the  service  of  sudi  process.  If,  at 
the  trial  a  Judgment  of  condemnation  is  giv- 
en, an  execution  is  to  be  Issued  as  in  or^- 
nary  actions,  and  the  appliance  so  seized  'is 
to  be  sold  to  the  highest  bidder  for  cash. 
L.  O.  L.  S  5321. 

In  the  case  at  bar  no  Judgment  was  given, 
nor  was  any  action  commenced  to  condemn 
the  fish  trap.  By  the  plaintiff's  plea  of  guil- 
ty, however,  to  the  charge  of  unlawfully  us- 
ing such  means  of  catching  salmon  during 
the  closed  season,  be  thereby  rendered  him- 
self liable  to  forfeit  all  his  right  and  title  in 
and  to  the  property  so  employed  for  an  Il- 
legal purpose.  It  will  be  remembered  the 
trial  court  found  that  the  firsh  trap  was  of 
the  value  of  at  least  $2,000.  The  defendant 
Clanton,  if  he  was  authorized  without  a  war- 
rant to  8ei7«  the  appliance,  had  no  right  to 
compromise  the  offense  by  accepting  only 
one-half  of  the  value  of  the  trap.    He  did  not 


Digitized  by 


Ljoogle 


1054 


171  PACIFIC  REPORTEB 


(Or. 


poBsess  any  pardoning  power.  He  was  not 
aathorlzed  to  surrender  the  appliance  to  any 
person,  except  to  the  highest  bidder  for  cash 
upon  a  valid  sale  thereof  by  the  sheriff,  pur- 
suant to  an  execution  issued  upon  the  judg- 
ment of  condemnation.  Nlcklas  v.  Rathburn, 
69  Or.  483,  130  Pac.  567.  Instead  of  notify- 
ing the  prosecuting  attorney  whose  duty  It 
was  to  Institute  an  action  to  condemn  the 
trap,  the  master  fish  warden  assumed  to  act 
as  the  court  In  rendering  a  Judgment  to  that 
effect,  and  also  as  sheriff  to  enforce  the  exe- 
cution Issued  upon  such  final  determination, 
except  that  Clanton  threatened  to  sell  the  ap- 
pliance to  any  person  who  would  purchase  it 
from  him,  and  finally  disposed  of  It  to  the 
plaintiff  for  only  one-half  of  its  value.  That 
Clanton  acted  from  pure  motives  Is  unques- 
tioned, and  he  undoubtedly  thought  he  was 
I)erformlng  his  official  duty  in  protecting  the 
salmon  by  undertaking  In  such  'summary 
manner  to  enforce  the  provisions  of  the  stat- 
ute. In  a  note  to  the  case  of  Harris  ▼. 
Cary,  112  Va.  362,  71  S.  E.  551,  Ann.  Ca& 
1913A,  1351,  1354,  it  U  said: 

"It  is  well  settled  that  if  a  person  has  In  his 
poiisession  personalty  belonging  to  another,  and 
refuses  to  deliver  the  property  to  the  owner 
unless  he  is  paid  a  sum  of  money  which  be  has 
no  right  to  receive,  and,  in  order  to  obtain  pos- 
session of  his  property,  the  owner  pays  the 
sum  demanded,  the  payment  is  made  under  com- 
pulsion, and  may  be  recovered." 

[3, 4]  The  complaint  herein,  stripped  of  su- 
perfluous verbiage,  practically  charges  the 
exaction  of  a  sum  of  money  as  a  condition 
precedent  to  the  release  of  property  under 
conditions  similar  to  those  specified  in  the 
excerpt  last  quoted.  When  a  complaint  al- 
leges facts  that  bring  the  case  clearly  within 
the  provisions  of  fhe  law  by  which  It  Is  gov- 
erned, the  pleading  sufficiently  states  a  cause 
which,  if  properly  substantiated,  entitles  the 
plaintiff  to  the  relief  sought.  The  initiatory 
pleading,  not  having  been  challenged  by  a 
demurrer,  should  be  construed  liberally,  and 
thus  interpreted  it  is  sufficient 

[S]  The  findings  of  fact,  originally  made, 
conform  to  the  averments  of  the  complaint, 
thereby  rendering  it  unnecessary  to  find  up- 
on any  other  issues.  Lewis  v.  First  Nat. 
Bank,  46  Or.  182,  78  Pac.  990;  Freeman  v. 
Trummer,  50  Or.  287,  91  Pac.  1077;  Naylor 
V.  McColIoch,  Mayor,  54  Or.  305,  103  Pac.  68; 
Wells  V.  Great  N.  Ry.  Co.,  69  Or.  165,  114 
Pac  92,  116  Pac  1070,  84  L.  R.  A.  (N.  S.) 
818,  825. 

[I]  The  Judgment  rendered  herein  July  17, 
1916,  awarded  the  plaintiff  a  recovery  of  $1,- 
000,  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum  from  September  12, 1912, 
the  time  when  that  sum  was  paid  upon  Clan- 
ton's  demand.  Particular  attention  was  not 
called  to  this  part  of  the  Judgment  in  the 
brief  originally  submitted  by  appellant's 
counsel,  and  for  that  reason  the  matter  was 
overlookpd.    In  Baker  County  v.  Huntington, 


48  Or.  693,  603,  87  Pac.  1036,  89  Pac.  144.  it 
was  said: 

"When  the  right  to  recover  in  an  action  is  in 
good  faith  denied,  interest  will  not  t>e  allowed 
on  th«  demand  prior  to  its  liquidation  by  judg- 
ment" 

To  the  same  effect  are  the  cases  of  Sar- 
gent V.  Am.  Bank  &  Trust  Co.,  80  Or.  16,  154 
Pac.  759,  156  Pac.  431;  Carnahan  Mfg.  Go. 
V.  Beebe-Bowles  Co.,  80  Or.  1^,  156  Pac. 
684 ;  Holtz  v.  Olds,  84  Or.  567,  164  Pac.  683. 
1184;  City  of  Seaside  v.  Ore.  Surety  &  C. 
Co.,  171  Paa  39&  The  defense  herein  was 
interposed  in  good  faith ;  and,  this  being  ao. 
no  interest  was  permissible  nntil  the  Judg- 
ment was  rendered.  A  correction  will  be 
made  in  this  particular,  thereby  allowing  the 
appellant  his  costs  and  disbursements  np<Hi 
this  appeal.  In  all  other  respects  the  former 
Judgment  is  adhered  to,  and  the  petition  tor 
a  rehearing  is  denied. 


(8S  Or.  278) 

FURUSET  et  aL  v.  AABY  et  aL 

(Supreme  Court  of  Oregon.    April  9,  191S.) 

Refobmation  or  iNSTarriiBNTS  ®=»43  —  Mis- 
take— BuBDEN  OF  Proof. 
In  an  action  to  reform  a  deed,  the  harden  of 
proof  is  on  grantor  to  substantiate  his  complaint 
and  to  show  that  there  was  a  mutual  mistake, 
and  that  the  conveyance  executed  by  him  to 
grantee  was  not  in  accordance  with  die  agree- 
ment of  the  parties. 

In  Banc.  Appeal  from  Circnlt  Court  Lane 
County;  F.  M.  Calkins,  Judge. 

On  petition  for  rehearing.  Former  opin- 
ion (170  Pac.  1180),  adhered  to,  and  ntotlon 
for  rehearing  denied. 

Charles  A.  Hardy,  of  Eugene,  and  Oscar 
Furuset  of  Portland,  for  appellants.  H.  E. 
Slattery  and  W.  O.  Martin,  both  of  Eugene, 
for  respondents. 

BEAN,  J.  Upon  a  petition  for  rehearing 
we  have  again  carefully  read  all  the  evi- 
dence in  the  case,  the  statement  of  wUch  la 
found  in  the  former  opinion.  170  Pac  1180. 
The  only  question-  involved  is  one  of  fact  as 
to  whether  the  minds  of  the  contracting  par- 
ties met  constituting  a  cmtract  other  than 
as  expressed  in  the  deed  of  conveyance 
which  plaintiff  seeks  to  have  reformed.  The 
cause  of  the  misunderstanding  appears  to  be 
that  plaintiff,  Mr.  Furuset,  had  his  conversa- 
tion largely  with  Mr.  Aaby,  the  husband  of 
Maria  R.  Aaby,  the  owner  of  the  land  describ- 
ed in  the  conveyances  of  which  plaintiff  com- 
plains. There  is  no  testimony  whatever 
showing  that  Mr.  Aaby  was  the  authorized 
agent  of  Mrs.  Aaby.  When  Mrs.  Aaby  ap- 
peared upon  the  scene,  the  evidence  of  plain- 
tiff himself  upon  cross-examination  (Tran- 
script of  Test  p.  16)  tends  to  show  that  she 
complained  of  the  first  draft  of  the  deed  ten- 
dered by  plaintiff  to  her  on  account  of  the 
title.    In  answer  to  the  question.  "What  did 
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Mrs.  Aaby  say  to  Mr.  Wheeler  about  the  ab- 
stract of  title  in  your  presence?"  he  stated: 
"Then  when  we  had  talked  to  Mr.  Wheeler, 
she  bubbed  up  and  said  something  about  the  in- 
cumbrances and  all  those  things,  and  Mr.  Aaby 
said  to  her,  'Everything  is  all  right'  " 

When  the  parties  went  to  the  ofi9ce  of  Mr. 
A.  E.  Wheeler,  an  attorney  of  35  years'  ex- 
perience in  conveyancing,  for  the  purpow  of 
baving  the  first  draft  of  the  deed  corrected, 
according  to  the  testimony  of  Mr.  Wbeeler, 
who  is  an  entirely  disinterested  witness,  Mrs. 
Aaby  said  repeatedly,  "I  want  to  know  that 
I  am  getting  a  good  title  and  all  clear." 
The  evidence  on  ber  part  shows  that  she  in- 
sisted that  She  did  not  want  property  with  a 
"mortgage"  on  it,  as  she  termed  the  liens 
which  tbe  plaintiff  declares  she  assumed  and 
agreed  to  pay.  The  burden  of  proof  Is  on  the 
plaintiff  to  substantiate  his  complaint  and  to 
show  ttmt  there  was  a  mutual  mistake,  and 
that  the  conveyance  executed  by  plaintiff  to 
defendant  Mrs.  Aaby  was  not  In  accordance 
with  the  agreement  of  the  parties.  He  has 
not  shown  by  a  preponderance  of  tbe  evi- 
dence that  Mrs.  Aaby  agreed  to  assume  tbe 
liens  on  the  property  deeded  to  her  In  making 
the  exchange. 

The  former  opinion  is  adhered  to,  and  the 
motion  for  rehearing  is  denied. 

McBRrDB,  C.  3.,  and  BENSON  and  BUR- 
NETT, JJ.,  concur. 

(SS  Or.  69«) 

CARTWRIGHT  et  ux.  v.  OBEGON  ELBO- 
TRIO  BY.  CO.* 
(Supreme  Court  of  Oregon.     April  9,  1918.) 

1.  Spbcivio   Pbbfobmanck  «=974— Rioht  to 
Remedy— Existence  of  Otheb  Remedy. 

Where  plaintiffs  granted  right  of  way  in 
consideration  of  railway's  agreement  to  build 
a  dike  which  the  railway  failed  to  build  as  speci- 
fied in  the  contract,  plaintiffs  were  not  en- 
titled to  specific  performance,  since  they  could 
have  had  another  build  the  dike  and  could  re- 
cover as  damages  the  cost  thereof. 

2.  Spectfic  Pekfobmance  «=»128(1)— Betain- 
INO  Jurisdiction— Damages. 

Where  existence  of  adequate  remedy  at  law 
precluded  jurisdiction  in  court  of  equity  of  suit 
for  specific  performance,  the  question  of  dam- 
ages prayed  for  In  such  suit  could  not  be  con- 
sidered. 

Department  2.  Appeal  from  Clrctilt  Court, 
lAaa  County;  Wm.  Galloway,  Judge. 

Suit  by  John  R.  Cartwright  and  wife 
against  the  Oregon  Electric  Ballway  Com- 
pany. Decree  for  defendant,  and  plaintiffs 
appeal.    Affirmed. 

This  Is  a  suit  to  enforce  tbe  specific  per- 
formance of  a  contract  which  is  set  out  in 
full  in  the  complaint  Its  terms  so  far  as 
they  are  of  interest  here  are  as  follows: 

"Whereas,  the  parties  of  the  first  part  are 
the  owners  of  certain  lands  lying  in  the  Wil- 
liam A.  Forgey  donation  land  claim,  lying  in 
section  sixteen  (16)  and  twenty-one  (2l)  in 
township   fifteen    (IS!)   south   of  range   four   (4) 


west  of  the  Willamette  meridian  in  Linn  county, 
Oregon,  and  the  said  parties  of  the  first  part 
have  this  day  sold  and  conveyed  by  deed  bear- 
ing even  date  herewith,  a  right  of  way  to  the 
said  party  of  the  second  part  over  and  across 
the  said  lands,  reference  to  which  said  deed 
is  hereby  made  for  greater  particularity:  and 
whereas,  it  is  the  intention  of  the  said  party  of 
the  second  part  to  build,  construct  and  maintain 
over  and  aloiig  the  said  right  of  way  so  grant- 
ed, an  electric  railway  line  and  in  constructing 
the  same  to  excavate  borrow  pits  along  the  said 
route  upon  the  lands  described  in  the  said  deed, 
fur  the  purpose  of  building  an  embanlcment  and 
elevating  the  grade  of  the  said  railway  line 
above  the  natural  surface  of  the  said  lands: 
Now  therefore,  in  consideration  of  the  said  con- 
veyance and  in  consideration  of  tbe  sum  of  one 
dollar  ($1.(X))  receipt  whereof  is  hereby  ac- 
knowledged, paid  by  the  said  parties  each  to 
the  other,  it  is  agreed,  that  the  said  party  of 
the  second  part  shall  and  will  build  and  con- 
struct a  pile  dike  not  less  than  1,120  feet  in 
length,  across  tne  said  right  of  way  at  a  con- 
venient place  near  the  north  bank  of  the  Willam- 
ette river  upon  the  lands  of  tbe  parties  of  the 
first  part,  and  fill  the  same  with  earth  and 
stones  in  such  a  manner  as  to  protect,  as  far 
as  may  be,  the  lands  of  the  parties  of  the  first 
part  from  the  back  flow  of  the  waters  of  the 
Willamette  river  through  the  said  borrow  pits; 
and  also  build  and  construct  a  second  pile 
dike  of  not  less  than  160  feet  long,  at  a  con- 
venient distance  down  stream  and  westerly  from 
the  first-mentioned  dike,  and  fill  tbe  same  with 
brush  and  stones  as  a  furtBer  protection  to  the 
lands  of  the  parties  of  the  first  part  from  the 
back  flow  of  the  waters  of  the  Willamette  river. 
The  location  of  the  said  right  of  way,  borrow 
pits  and  dikes  are  shown  upbn^  the  blueprint 
hereto  attached  and  made  a  part  of  this  con- 
tract. And  the  parties  of  the  first  part  give  and 
grant  to  the  party  of  the  second  part  the  right 
and  privilege  of  making  use  of  said  lands  so' 
far  as  may  be  necessary  for  the  construction  of 
said  dikes.  It  is  agreed  that  the  party  of  the 
second  part  and  its  successors  or  assigns  shall 
maintain  the  said  dikes  in  a  reasonably  good 
and  substantial  manner  and  condition  to  accom- 
plish its  purposes  above  mentioned." 

The  complaint  alleges  that  tbe  agreement 
to  construct  the  dikes  mentioned  was  a  part 
of  tbe  consideration  to  be  paid  by  the  rail- 
road company  for  the  land  included  in  the 
right  of  way  described  In  the  deed;  that  de- 
fendant failed  to  construct  all  of  the  longer 
dike  mentioned  In  the  contract,  in  that  it 
did  not  extend  it  into  the  river  as  indicated 
on  tbe  blueprint  referred  to  In  the  written 
agreement;  and  that  it  has  failed  and  refus- 
ed to  construct  any  part  of  the  shorter  dike 
therein  described.  These  averments  are  fol- 
lowed by  detailed  descriptions  of  the  land. 
Its  value,  and  the  injuries  already  suffered 
by  the  failure  of  defendant  to  fully  perform 
Its  contract  Hie  prayer  also  asks  for  a  de- 
cree, compelling  defendant  to  extend  tbe 
1,120-foot  dike  100  feet  into  the  Willamette 
river,  to  construct  the  160-foot  dike  extend- 
ing into  tbe  river,  requiring  defendant  to 
maintain  said  structures  in  a  reasonable 
way,  and  a  Judgment  in  the  sum  of  $10,000 
for  the  damages  already  suffered. 

After  denying  any  failure  to  perform  Its 
contract,  tbe  answer  alleges  that  the  Wil- 
lamette river  is  a  navigable  stream  under 
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control  of  the  United  States  gOTemment  en- 
gineers; that  after  the  execution  of  the  con- 
tract and  In  obedience  to  statutory  require- 
ments it  applied  to. the  proper  authorities  for 
permission  to  extend  the  dikes  into  the  rirer, 
which  was  refused;  that  thereafter  the  Unit- 
ed States  engineers  outlined  to  defendant  a 
plan  which  met  their  approval,  and  which 
would  permit  the  defendant  to  construct  a 
dike  along-  the  bank  on  plalntUTs  land  so  as 
to  protect  the  bank  and  at  the  same  time  pro- 
tect the  channels  of  the  river;  that  defendant 
In  carrying  out  this  plan  constructed  1,691  feet 
of  dUce  along  the  bank,  substantially  comply- 
ing with  the  contract;  and  that  the  building 
of  the  shorter  dike  was  prevented  by  the  re- 
fusal of  the  United  States  engineers  to  grant 
a  permit  so  to  do.  A  second  affirmative  de- 
fense pleads  the  prior  filing  of  an  action  at 
law  between  the  same  parties,  Involving  the 
same  Bnbject>matter,  which  action  Is  still 
pending.  A  reply  haying  been  filed  Joining 
Issue  on  the  afllrmatlve  defenses,  a  trial  was 
had,  resulting  in  a  decree  for  defendant,  and 
plaintiff  appeals. 

A.  C.  Woodcock,  of  Eugene,  and  J.  K. 
Weatberford,  of  Albany  (A.  C.  Woodcock,  of 
Eugene,  and  Weatberford  &  Weatherford,  of 
Albany,  on  the  brief),  for  appellants.  Charles 
H.  Carey,  of  Portland  (Carey  ft  Kerr,  of 
Portland,  Gale  S.  Hill,  of  Albany,  and  Omar 
C.  Spencer,  of  Portland,  on  the  briefs),  for 
respondent 

BENSON,  3.  (after  stating  the  facts  as 
above).  The  substance  of  the  whole  case 
may  be  briefly  stated  thus:  Plaintiff  wants 
about  100  feet  of  the  longer  dike  and  about 
all  of  the  shorter  dike  to  extend  into  the 
river  In  such  a  manner  as  to  form  wing 
dams  for  deflecting  the  current  toward  the 
opposite  bank,  and  also  seeks  a  decree  com- 
pelling the  defendant  to  perpetually  maintain 
such  structures.  In  addition  to  this  he  seeks 
damages  for  the  injury  wrought  by  the  fail- 
ure to  so  construct  them. 

[1]  Defendant  Insists  that  plalntUt  has  not 
made  a  case  calling  for  the  interposition  of 
a  court  of  equity,  and  we  think  that  this  con- 
tention is  fully  sustained  by  the  record  and 
the  authorities.  It  is  to  be  noted  at  the  out- 
set that,  while  the  longer  dike  crosses  the 
lands  of  defendant  included  in  the  right  of 
way,  that  portion  of  It  which  plaintiff  now 
seeks  to  have  built,  and  all  of  the  shorter 
dike,  are  by  the  terms  of  the  agreement  to  be 
constructed  entirely  upon  the  lands  of  the 
plaintiff;  and  there  is  nothing  to  prevent  him 
from  going  ahead,  completing  the  wing  dams, 
and  prosecuting  an  action  at  law  for  dam- 
ages, which,  so  far  as  can  be  discovered  from 
the  record  before  ns,  furnishes  a  complete 
remedy.    An  eminent  author  says: 


"The  general  mle  has  long  been  settled,  after 
a  period  of  conflict  and  uncertainly  in  the 
early  cases,  that  contracts  for  building  and  con- 
struction, and  contracts  to  make  repairs,  will 
not  be  enforced  in  apede  on  account  of  mcon- 
venience  in  enforcing  a  decree  by  tite  process 
of  attachment  for  contempt,  when  numerous 
gnestions  mast  usually  arise  under  the  decree 
in  such  a  case  as  to  whether  there  has  been 
substantial  performance,  whether  defective  per- 
formance may  be  excused,  what  compensation 
should  be  made  for  the  deficiency,  and  the  like. 
Moreover,  if  the  building  is  to  be  done  on  the 
plaintiff's  land,  the  remedy  at  law  is  usually 
adequate,  since  he  may  do  the  work  himself  and 
sue  at  law  for  the  cost."  6  Pomeroy,  Equity 
Jurispradence,  {  760. 

In  Oregonian  By.  Ca  Llm.  t.  O.  B.  ft  N. 
Co.  (C.  C.)  87  Fed.  733,  Deady,  J.,  says: 

"As  a  general  rule,  a  contract  to  build  or  re- 
pair win  not  be  spedfically  enforced  by  a  court 
of  equity.  It  is  said  that,  if  one  won't  build, 
another  will;  and  if  there  is  any  loss  sustain- 
ed, the  remedy  is  at  law,  for  damages.  And 
this  is  especially  so  as  to  contracts  like  the 
coyenant  in  the  present  leasee  to  repair  during 
a  period  of  many  years." 

In  the  case  of  Dove  et  aL  v.  Com.  Tit  Ins. 
Co.  et  al.,  6  Pa.  Dist  R.  263,  the  conrt  says : 

"It  appears  to  as  that  if  there  was  any  con- 
tractual relation  between  the  Commonwealth 
Title  Insurance  &  Trust  Company  and  Dove, 
it  was  only  for  the  completion  of  the  bouses, 
and  if  the  company  refused  to  complete  the 
houses  nnder  any  contract  it  made  with  Dove, 
tbere  was  a  complete  and  adequate  remedy  at 
law,  and  equity  cannot  be  invoked  to  compel 
specific  performance  of  a  contract  on  the  part 
of  the  company  to  complete  the  houses.  All 
that  Dove  bad  to  do  was  to  do  the  work  claimed 
to  be  necessary  to  complete  the  houses  and  sue 
the  company,  whose  responsibility  is  not  ques- 
tioned, upon  its  promise  to  pay  for  the  work." 

In  Leonard  t.  Board  of  Directors  of  Plum 
Bayou  Levee  District  T9  Ark.  42,  91  S.  W. 
922,  9  Ann.  Cas.  159,  the  court  says: 

"This  suit  is  no  more  nor  less  than  one  to 
require  of  appellant  the  specific  performance 
of  his  executor;  contract  to  construct  the  levee. 
The  remedy  at  law  is  complete  and  adequate, 
and  a  court  of  equity  is  without  jurisdiction  of 
the  subject-matter.  Equity  will  not  decree 
speciiic  performance  of  an  executory  contract 
to  do  work,  for  the  obvious  reason  that  there  is 
no  method  by  which  its  decree  could  be  en- 
forced." 

We  might  continue  citing  and  quoting  from 
a  long  line  of  authorities  all  to  the  same 
effect  but  do  not  deem  it  necessary.  Our 
attention  has  not  been  called  to  any  cases 
which  are  inconsistent  with  the  doctrine  an- 
nounced tn  the  above  quotations. 

[2]  Since  equity  has  no  Jurisdiction  of  the 
suit,  the  question  of  damages  must  be  dis- 
posed of  In  like  manner.  Oregon-Washing- 
ton B.  ft  N.  Co.  V.  Reed,  169  Pac.  342. 

The  decree  of  the  lower  court  is  afBrmed. 

McBRIDE,  C.  Jn  and  MOORE  and  Mo 
CAMANT,  JJ.,  concur. 
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ROBINSON  et  al.  v.  AGNEW-COPPINa 

REALTT  ft  INVESTMENT  CO. 

(No.  1432&) 

(Supreme  Court  of  Washington.    Apti)  3,  1918.) 

FaAVDxnxin  Convetances  «=595(1)— Volun- 

TABT  CONVETASCE  BY  HUSBAND  AND  WlFB 

— iiJxisTiNo  EquniBB. 
Where  lessees  A.  and  W.  at  tbe  time  a  cor- 
poration WES'  formed  by  A.  and  others  were  in 
default  for  rent,  and  A.,  who  was  solvent,  turn- 
ed over  all  his  property  to  the  corporation  and 
received  shares  of  stock,  and  transferred  the 
same  to  his  wife  without  consideration,  such 
stock  wag  subject  to  garnishment  after  execu- 
tion had  been  returned  unsatisfied  on  judgment 
procured  lay  lessors  against  A.  and  wife  for  rent, 
whether  or  not  the  stock  became  separate  or 
community  property,  since  the  lessors,  at  the 
time  of  the  transfer,  had  existing  equities. 

Department  2.  Appeal  from  Superior 
Court,  Lewis  County;    E.  M.  Card,  Judge. 

Action  by  David  Robinson  and  others 
against  C.  R.  Wilson  and  others.  In  which 
plaintiffs  recovered  Judgment,  and  in  which 
the  Agnew-Copping  ReaJty  &  Investment 
Company  was  garnished  after  execution  was 
returned  unsatisfied.  From  Judgment  ren- 
dered In  garnishment  proceedings,  garnishee 
appeals.    Affirmed. 

C.  D.  Cunningham  and  George  Dysart, 
l>otb  of  Centralla,  for  appellant.  Forney  & 
Ponder,  of  Cbehalls,  for  resiwndents. 

MOtINT,  3,  This  appeal  Is  from  a  Judg- 
ment In  a  garnishment  proceeding.  The  trial 
court  adjudged  that  247  shares  of  stock  of 
the  Agnew-Copping  Realty  &  Investment 
Company,  a  corporation,  were  the  community 
property  of  S.  A.  Agnew  and  wife,  and  were 
subject  to  be  sold  to  satisfy  a  Judgment  In 
favor  of  the  respondents  against  Agnew  and 
wife. 

The  facts  are  substantially  as  follows:  In 
tlie  year  1914,  Agnew  and  one  Wilson  enter- 
ed Into  a  lease  with  respondents  for  what  Is 
known  as  the  Wilson  Hotel,  in  Centralla. 
Tbls  lease  was  for  a  period  of  fitre  years, 
commencing  In  November,  1914,  at  a  montbly 
rental  of  $400  for  the  first  year,  and  a 
monthly  rental  of  $425  for  the  succeeding 
years.  Agnew  and  Wilson  occupied  the  hotel 
nzider  the  lease,  and  paid  the  rent  until  Feb- 
ruary, 1916,  when  payment  was  discontinued. 
In  December  of  1915,  Agnew  and  wife  and 
one  Copping  formed  the  corporation  which  is 
tlie  appellant  In  this  case,  the  Agnew-Copping 
Realty  &  Investment  Company,  with  a  capi- 
tal stock  of  250  shares  of  the  par  value  of 
$100  eacli.  At  the,  time  this  company  was 
formed,  Agnew  was  solvent  He  owned  sep- 
arate property  of  the  value  of  about  $25,000. 
rrtils  property  was  all  turned  over  to  the  Ag- 
neiiv -Copping  Realty  &  Investment  Comi>any 
tn  payment  for  248  shares  of  the  stock  of 
tbe  corporation.  These  shares  of  stock  were 
issued  to  Mr.  Agnew.  The  other  2  shares  of 
stock  were  held,  one  by  Mrs.  Agnew,  and  the 


other  by  Mr.  Copping.     Thereupon  I 
new  gave  247  shares  of  the  stock  to  M 
new.    This  stock  was  turned  over  by  I 
new  to  his  wife  without  any  oonsidc     I 
Before  the  Agnew-Copping  Realty  &       i 
ment  Company  was  formed,  the  Wllsoi     I 
was  financially  embarrassed,  and  the 
were  having  trouble  with  the  respondei 
earning  the  leased  premises.    In  Octobe 
respondents  recovered  a  Judgment  for 
on  account  of  rent,  against  Agnew  am 
and  Wilson  and  wife.     On  October  1     I 
the  same  year,  an  execution  was  issue* 
that  Judgment,  and  returned  wholly  u 
ed.     Thereafter  a  writ  of  garnishmei 
served   upon  the  Agnew-Copping   Ret    ; 
Investment  Company.     It  was  clalme 
the  stock  of  that  company  standing 
name  of  Mrs.  Agnew  was  community    i 
erty  of  Agnew  and  wife  and  subject  ( 
cutlon  as  such,     ^le  trial  court  so 
and  tbls  appeal  followed. 

The  appellant  Insists  that  because  .  ; 
was  the  owner  of  the  stock  as  his  se 
property  at  the  time  It  was  issued  to  1  i 
had  a  right  to  give  It  to  his  wfe,  am 
the  gift  to  his  wife  made  the  stock  be 
arate  property,  and  therefore  not  s 
to  the  debts  of  the  community  or  th' 
arate  debt  of  Mr.  Agnew. 

We  think  this  case  is  controlled  by  tb 
in  Sallaske  v.  Fletcher,  73  Wash.  69: 
Pac;  648,  47  h.  R.  A.  (N.  S.)  320,  Ann 
1914D,  760.  The  facts  In  that  case  an 
similar  to  the  undisputed  facts  in  the 
before  us ;  the  only  difference  being  thi  : 
plaintiffs  husband  In  that  case  was  adj  i 
a  voluntary  bankrupt  soon  after  the  or 
Judgment  was  rendered.  In  that  case  1 
argued  that  there  was  no  existing  equ: 
the  time  of  the  transfer  of  the  propei 
the  appellant  to  his  wife.    We  there  i 

"The  only  question  involved  in  this  app 
Did  the  respondents  Fletcher  and  Stebbini 
an  existing  equity  by  reason  of  the  lease  i 
time  the  conveyance  was  made  to  the  app 
on  May  9,  1911,  so  that  the  conveyance  n 
to  them  fraudulent  and  void?" 

Then,  after  discussing  the  questloi 
concluded: 

"It  is  obvious  that  under  our  statute  th 
tive  actuating  the  voluntary  conveyance  t 
other  spouse  is  immaterial.  Even  assn 
therefore,  as  counsel  would  have  us  assume 
existing  debts  and  existing  equities  are  sy 
mous  terms,  this  statute  would  be  in  effei 
same  as  those  statutes  directed  against  fl 
lent  conveyances  generally  nnder  which,  w! 
regard  to  the  actual  motive  of  the  donor,  : 
tary  conveyances  are  universally  held  void 
existing  creditors  the  collection  of  whose 
they  hinder  or  delay.  Under  such  statute 
act  of  voluntary  conveyance  itself  is  con( 
evidence  of  fraud.  'The  intent  is  pre 
from  the  act.'  Bump,  Fraudulent  Conve; 
(4th  Ed.)  i  242." 

We  there  held  that  community  pn 
conveyed  to  the  wife  was  void  as  to  ei 
equities,  and  was  subject  to  a  comn 
debt 
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The  appellant  bere  argues  that,  because 
the  court  made  no  finding  that  the  stock 
was  conveyed  by  Agnew  to  his  wife  In  fraud 
of  creditors,  we  must  presume  that  the  court 
did  not  And  that  the  property  had  been  con- 
veyed In  fraud  of  the  rights  of  creditors.  It 
is  true  the  court  made  no  finding  of  fraud, 
but  he  found  that  the  transfer  of  the  stock 
by  Mr.  Agnew  to  his  wife  made  the  property, 
under  the  circumstances,  community  proper- 
ty, becauise  It  was  acquired  by  the  wife  sub- 
sequent to  the  marriage.  Whether  the  court 
was  strictly  correct  upon  this  question  we 
need  not  determine,  for  it  Is  plain  that  the 
stock  was  transferred  by  Agnew  to  his  wife 
In  order  to  avoid  any  liability  upon  the 
lawsuit  which  he  then  saw  was  Imminent. 
He  conveyed  the  stocit  to  his  wife  without 
any  consideration.  Under  the  Sallaske  Case, 
'  supra,  the  property  conveyed  was  clearly 
subject  to  the  separate  debt  of  Mr.  Agnew 
and  of  the  community.  The  respondents,  at 
that  time,  had  existing  equities,  and  we  think 
It  Is  apparent  from  the  record  that  the  trans- 
fer of  this  stock  was  solely  for  the  purpose 
of  avoiding  these  equities  and  placing  the 
property  of  Mr.  Agnew  where  It  could  not  be 
reached  by  execution.  We  are  satisfied, 
therefore,  that  the  trial  court  properly  sub- 
jected this  stock  to  the  payment  of  the  Judg- 
ment 

The  order  appealed  from  is  therefore  af- 
firmed. 

ELUS,  G.  J.,  and  EOLCOMB  and  CHAD- 
WICK,  JJ.,  concur. 


(100  WMh.  65S) 

ROBINSON  et  al.  t.  RICHARDS  et  al 
(No.  14351.) 

(Supreme  Court  of  Washington.    April  3,  1918.) 

FBATTDtTLENT       CONVEYANCES       ^=3lS9(l)       — 

Knowledge  of  Ruter. 
Where  lessee  of  Ijotel  after  judgment  was 
procured  a^ninst  him  on  account  of  rent  made  a 
sale  of  furniture  io  hotel  so  that  lessors  could 
not  realize  upon  judgment,  the  sale  was  not  a 
good-faith  pun-hiise,  where  the  buyer  had  the 
situation  explained  to  him  and  the  furniture 
was  subject  to  the  judgment  in  garnishment  pro- 
ceedings after  execution  had  been  returned  un- 
satisfied. 

Department  2.  Appeal  from  Superior 
C^urt,  Lewis  County;   E.  M.  Card,  Judge. 

Action  by  David  Robinson  and  others 
against  C.  R.  Wilson  and  others,  In  which 
plaintiffs  had  Judgment  and  in  which  W.  B. 
Richards  and  others  were  garnished  after 
execution  returned  unsatisfied.  From  Judg- 
ment rendered  In  the  garnishee  proceedings, 
plaintiffs  appeal.  Reversed  and  remanded, 
with  Instructions. 

Forney  ft  Ponder,  of  Chehalls,  for  appel- 
lants. Geo.  Dysart  and  C.  D.  Cunningham, 
both  of  Centralia,  for  respondents. 


MOUNT,  J.  This  appeal  Is  from  an  order 
of  the  lower  court  releasing  a  garnishee  de- 
fendant. The  garnishee  defendant  is  one 
who  was  garnished  in  the  case  of  Robinson 
et  al.  V.  Agnew-Opplng  Realty  &  Investment 
Co.,  referred  to  In  171  Pac.  1057,  Just  decided, 
and  tried  upon  the  same  record.  In  Octot>er, 
1916,  after  a  Judgment  bad  been  rendered  in 
favor  of  the  appellants  and  against  Wilson 
and  wife  and  Agnew  and  wife  and  the  Hotd 
Wilson,  Incorporated,  Mr.  Agnew,  acting  for 
the  Hotel  Wilson,  Incorporated,  sold  all  the 
furniture  in  the  hotel  to  the  respondent  W. 
B.  Richards  for  the  price  of  $4,000.  The 
trial  court  found  that  the  sale  was  a  bona 
fide  sale,  and  therefore  dismissed  the  writ  of 
garnishment.  The  Judgment  creditors  have 
appealed. 

It  appears  that  Mr.  Richards,  at  the  time 
in  question,  was  engaged  in  running  a  pool 
ball.  Mr.  Agnew,  after  the  Judgment  was 
obtained  against  him  and  his  wife  and  the 
Hotel  Wilson,  agreed  to  sell  this  furniture 
to  Mr.  Richards  for  $4,000.  Mr.  Richards 
went  to  the  bank  with  Mr.  Agnew,  who 
borrowed  the  money  from  the  bank  to  pay 
for  the  furniture  Mr.  Richards  signed  the 
note,  but  did  not  know  its  terms,  and  did  not 
hear  the  conversation  between  Mr.  Agnew 
and  the  bank  cashier  concerning  the  loan. 
Mr.  Agnew  made  all  the  arrangements  for 
borrqwliig  the  money  and  for  securing  the 
payment  of  the  note.  Mr.  Agnew  and  his 
wife,  while  they  did  not  sign  the  note,  guat^ 
anteed  its  payment  by  separate  writing.  Mr. 
Agnew  testifies  that  he  received  the  money 
from  the  bank  upon  Mr.  Richards'  note,  and 
that  he  paid  the  debts  of  the  Wlls(»  Hotel 
Company,  of  which  he  was  the  principal 
creditor.  While  the  trial  court  concluded 
that  Mr.  Richards  had  purchased  the  furni- 
ture In  good  faith,  we  are  convinced,  from  a 
reading  of  the  record,  that  the  transaction 
was  wholly  fraudulent.  It  is  true  that  the 
record  shows  that  Mr.  Richards  was  pe- 
culiar in  the  manner  of  his  doing  buslneBs. 
that  he  did  not  do  business  .through  the 
banks,  and  that  be  did  not  keep  his  money  in 
the  banks.  He  was  well-to-do.  Mr.  Rich- 
ards, of  course,  knew  Of  the  lawsuit  which 
was  pending  between  the  appellants  and  Mr. 
Agnew.  They  were  Intimate  friends  of  long 
standing.  He  testifies  that  he  did  not  Icnow 
of  the  Judgment  which  had  l>een  obtained  a 
few  days  before.  He  was  not  acquainted 
with  the  character  of  the  furniture.  Mr. 
Agnew  made  the  arrang^ement  at  the  bank 
for  the  money  with  which  Mr.  Richards 
could  pay  for  the  furniture,  although  Mr. 
Richards,  at  that  time,  had  money  of  hia  own 
which  be  could  have  used  for  that  purpose. 
Mr.  Agnew  and  his  wife  guaranteed  the  pay- 
ment of  the  note  upon  which  the  money  was 
procured  for  the  purchase  of  the  furniture. 
We  are  satisfied  that  Mr.  Agnew,  at  the  time 
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be  made  the  sale  of  the  furniture,  was  en- 
deavoring to  cover  up  his  property  so  that 
these  appellants  could  not  realize  upon  their 
judgment  against  him ;  and  we  are  also  sat- 
isfied that  he  explained  the  situation  fully  to 
Mr.  Richards.  It  was  natural  that  he  should 
do  so,  even  though  the  testimony  does  not  ex- 
pressly show  it.  We  are  of  the  opinion, 
therefore  that  the  trial  court  erred  in  con- 
cluding that  the  sale  was  a  good-faith  trans- 
fer. 

The  Judgment  of  the  trial  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
Instmctlon  to  the  lower  court  to  enter  a 
Judgmoit  subjecting  this  property  to  the 
judgment  of  the  appellants  against  Agnew. 

EZXJS,  O.  J.,  and  HOLCOMB  and  CHAD- 
WICK,  JJ,  concur. 


(178  CaL  10) 

IRWIN  T.  GOLDEN  STATE  AUTO  TOUR 
CO.    (L.  A  4156.) 

(Supreme  Court  of  California.    March  23, 1918.) 

1.  Neoliobncb  «=»93(1)  —  Iin»UTED  Nboli- 

OENCK— PBBSOn    IWVmBD   TO   RiDB   IK    AUTO 

Truck. 

Where  the  driver  of  an  auto  truck  invited 
plaintiff  to  ride  home  with  him,  and  plaintiff 
had  no  control  over  the  driver's  conduct,  or  any 
participation  in  hie  management  of  the  trnck, 
and  had  not  become  a  passenger  npon  the  truck, 
but  was  about  to  board  it,  any  negliKence  of  the 
driver  witb  respect  to  the  position  of  the  truck 
by  the  curb  was  not  imputable  to  plaintiff,  so 
•8  to  defeat  bis  action  for  personal  injury  from 
being  struck  by  defendant's  automobile. 

2.  I^OLioENCE  ^=>g3(l)  —  Imputid  Negli- 

QKNCE— PASSENOGB   IN    ATTTOMOBIIJE. 

A  passenger,  about  to  boari  an  antomobile 
truck  on  driver's  invitation  to  ride,  if  conceded 
a  passenger,  is  not  to  have  imputed  to  bim  the 
negligence  of  the  driver  as  to  matters  over  which 
the  passenger  has  no  direction  or  control. 

3.  MnNICIFAL  CORFOBATIONS  ^=»705(10)— IN- 
JTJBT  PBOM  AtTTOUOBIU:  —  CONTBIBtTTOBT 
NBGXIOBNCB.    ' 

Plaintiff,  in  an  action  for  injury  when  struck 
by  defmdant's  antomobile  as  he  was  about  to 
hoard  a  standing  truck  on  the  driver's  Invita- 
tion, was  responsible  only  for  the  exercise  of 
ordinary  care  on  his  part. 

4.  Mthicipai.  Cobfobations  ^=9706(7)— Injti- 
BT  FBOM  Automobile— CoNTRiBUTOBY  Neo- 
uoENCE— Question  fob  Jubt. 

In  an  action  for  personal  injury  when 
struck  by  defendant's  automobile  while  about  to 
become  an  invited  passenger  on  a  truck  standing 
by  the  curb,  held,  on  the  evidence,  that  plain- 
tiff's contributory  negligence  was  for  the  jury. 

8.  MtmioiPAi,  CoBPOKATiONS  «=>706(4)— Peb- 
80NAL  Injury  fbom  Automobile  —  Evi' 

DENCB— ObdINANCE. 

In  an  action  for  personal  injury  when  struck 
by  defendant's  automobile  before  plaintiff  had 
become  an  invited  passenger  on  another's  truck, 
which  was  8tandin|;  by  the  curb,  so  that  the 
driver's  negligence,  if  any,  was  not  imputable  to 
him,  the  exclusion  of  an  ordinance  tending  to 
show  the  driver's  negligence  in  allowing  bis 
truck  to  stand  in  a  forbidden  position  was  proi>- 
erly  excluded. 


6.  MuNiciPAi.  Cobfobations  «=>70e(6)  — •  Iw- 

JUBT    FBOlf    AUTOUOBILK  —    NEOLIOENCS   — 

QuEsrioN  FOB  Jubt. 
In  an  action  for  injury  to  plaintiff,  when 
struck  by  defendant's  automobile  while  about  to 
board  a  standing  truck,  held,  on  the  evidence, 
that  defendant's  negligence  was  for  the  jury. 

Department  I.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Louis  W.  Myers. 
Judge. 

Action  by  W.  H.  Irwin  against  the  Golden 
State  Auto  Tour  Company.  Judgment  for 
plaintiff,  and  from  the  judgment,  and  from 
an  order  denying  a  motion  for  a  new  trial, 
defendant  appeals.  Judgment  and  order  af- 
firmed. 

Riddle  &  Cheroske,  of  Los  Angeles,  for 
appellant  Tyrrell,  Abrahams  &  Brown,  of 
Lob  Angeles,  for  respondent. 

RICHARDS,  Judge  pro  tem.  This  is  an 
appeal  from  a  judgment  and  order  denying  a 
motion  for  a  new  trial  in  an  action  for  dam- 
ages for  personal  injuries.  Concerning  the 
facts  of  the  case  there  is,  with  one  exception, 
no  material  dispute.  The  accident  in  which 
the  plalntifT  suffered  his  Injurips  occurred  on 
the  evening  of  February  18,  1914,  on  North 
Broadway  street,  near  Pritchard  street.  In 
the  city  of  Los  Angeles.  Plaintiff's  version  of 
it  is  substantially  adopted  for  the  purpose 
of  this  appeal.  He  testified  that  about  5 
o'clock  on.  the  evening  of  the  above  date  he 
bad  taken  a  car  on  North  Broadway  and 
Eighteenth  avenue,  and  ridden  out  North 
Broadway  to  Pritchard  street,  where  he  got 
oB  the  car  and  went  across  the  street  to  a 
butcher  shop  to  get  some  meat  As  he  went 
into  the  butcher  shop  he  met  Mr.  Kelley, 
whose  truck  was  standing  in  front  of  the 
shop,  and  who  ashed  him  if  he  wanted  a' 
ride  home.  (Mr.  Kelley  lived  in  his  neighbor- 
hood.) The  plaintiff  answered,  "Yes,"  and 
went  on  into  the  shop  to  get  his  meat;  Mr. 
Kelley  In  the  meantime  going  elsewhere  on 
an  errand.  Coming  out  of  the  shop,  the 
plaintiff  walked  to  the  curb  at  the  rear  end 
of  Kelley's  truck,  which  it  is  stipulated  was 
14  feet  long  and  6  feet  wide.  It  was  backed 
up;  the  right-hand  rear  wheel  being  against 
the  curb  and  the  right-hand  front  wheel  a 
distance  from  the  curb  stated  by  the  plaintift 
to  have  been  not  over  3  feet,  but  variously. 
estimated  by  the  different  witnesses.  It  is 
upon  this  point  In  fact  that  the  main  dis- 
pute between  the  parties  arose;  the  witness- 
es for  the  defendant  asserting  that  the  front 
end  of  Kelley's  truck-  was  at  such  a  dis- 
tance from  the  curb  out  in  the  street  as  to 
Constitute  a  violation  of  the  ordinance  of 
the  city  in  respect  to  the  positions  of  vehicles 
with  relation  to  the  curb.  However  that  may 
be,  the  plaintiff  states  that  be  walked  to  the 
curb  and  looked  down  the  street  when  he 
saw  a  touring  car  approaching,  and  being  at 
the  time  about  150  feet  away,  and  out  in  the 
street  next  to  the  car  track.    The  street  was 
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fairly  lighted,  though  it  was  raining  at  the 
time,  and  the  plaintiff  had  his  umbrella  up. 
(n>e  front  and  rear  lights  on  Kelley's  truck 
were  lighted.  The  plaintiff  stepped  off  the 
curb,  walked  around  the  rear  end  of  Kelley's 
truck  toward  the  front,  put  his  right  foot 
on  the  footboard,  laid  his  meat  on  the  seat, 
lowered  bis  umbrella  and  was  about  to  step  up 
into  the  truck ;  his  face  being  toward  it  and 
his  back  in  the  direction  of  the  approadiing 
touring  car.  While  In  this  po-sitlon  he  was 
struck  by  the  touring  car,  which  passed  over 
his  leg,  causing  the  injuries  for  which  he 
sues.  The  touring  car,  prior  to  its  impact 
upon  the  plaintiff,  had  been  climbing  a  some- 
what steep  grade  from  the  lower  street,  go- 
ing slowly  and  making  sufficient  noise  to  be 
beard  by  the  plaintiff  as  he  went  around  the 
track  to  board  It  Plaintiff,  in  this  respect, 
states  that  be  heard  the  noise  of  the  ap- 
proaching car,  but  that  no  other  warning  was 
sounded  prior  to  the  collision.  It  was  be- 
tween, 25  and  30  feet  from  the  nearest  track 
to  the  curb  on  that  side  of  the  street,  and 
as  the  plaintiff  first  observed  the  touring  car 
it  was  approaching  out  in  the  street  near  the 
track,  and  following  a  line  of  approach 
which  would  have  taken  it  safely  by  the 
bead  of  Kelley's  truck,  and  safely  past  the 
point  where  the  plaintiff  was  about  to  boar4 
it,  with  space  to  spare.  Upon  a  showing  of 
these  facts  the  plaintiff  recovered  a  verdict 
and  judgment  for  the  sum  of  $2,S00,  which 
the  court  refused  to  set  aside  on  motion  for 
a  new  trial,  wherefore  the  defendant  pros- 
ecutes this  appeal. 

[1]  The  first  contention  urged  by  the  ap- 
pellant is  that  the  court  erred  in  giving  the 
following  instruction: 

•'You  are  instructed  that,  if  you  find  from  the 
evidence  that  plaintiff  was  about  to  board  the 
automobile  truck  as  the  guest  of  its  driver,  nei- 
ther exeroisinfT  nor  sssuming  any  control  over 
it,  then,  even  though  you  may  also  6nd  that  the 
auto  truck  was  not  properly  equipped  or  lighted, 
or  that  its  driver  was  negligent  in  any  other  re- 
spect, such  negligence  must  not  be  imputed  to 
plaintiff.  The  plaintiff  is  responsible  only  for 
the  exercise  of  ordinary  care  on  his  own  part." 

In  this  connection  the  appellant  also  al- 
leges that  the  court  erred  in  refusing  to 
give,  in  lieu  of  the  foregoing  instruction,  the 
following  Instruction  requested  by  the  de- 
fendant : 

"Ton  are  hereby  further  instructed  that  the 
plaintiflf,  when  he  was  in  the  act  of  getting  onto 
the  auto  truck  which  was  standing  in  the  street, 
accepted  the  conditions  there  existing,  including 
the  position  in  which  said  auto  truck  was  stand- 

The  rule  which  the  appellant  seeks  to  in- 
voke in  support  of  its  contention  that  the 
trial  court  was  in  error  in  giving  and  refus- 
ing respectively  the  foregoing  Instructions 
is  that  the  negligence  of  the  driver  of  a  ve- 
hicle is  to  be  Imputed  to  the  passenger,  or, 
as  in  the  case  at  bar,  to  one  about  to  become 
such  passenger;  the  appellant  claiming  that 
there  was  sufficient  evidence  that  Kelley  was 
negligent,  with  respect  to  the  position  in 


which  his  truck  was  standing  at  the  time  at 
his  invitation  to  the  plaintiff  to  ride  with 
him,  and  in  the  position  in  which  it  still  stood 
at  the  time  when  the  plaintiff  was  attempting 
to  board  it,  to  permit  the  application  of  the 
above  rule,  and  hence  that  the  appellant  was 
entitled  to  an  instruction  to  the  jury  to  that 
effect.  We  are  of  the  opinion  that  the  rule 
for  which  the  appellant  contends,  however 
correct  In  a  proper  case,  cannot  be  given  ap- 
plication to  the  facts  of  the  case  at  bar.  It 
is  true  that  the  plaintiff  had  been  Invited  by 
Kelley  to  ride  home  with  him  in  his  truck, 
but  the  plaintiff  had  in  no  way  participated 
in  any  act  of  negligence  which  Kelley  may 
theretofore  have  committed  In  the  placing 
of  his  truck;  nor  had  the  plaintiff  any  con- 
tr<d  over  the  conduct  of  Kelley  in  regard 
thereto,  or  in  his  management  of  his  vehit^e. 
The  plaintlfT  had  not  yet  become,  in  point 
of  fact,  a  passenger  upon  Kelley's  truck. 
The  cases,  therefore,  cited  by  counsel  for  the 
appellant,  of  persons  occupying  a  vehicle 
and  engaging  In  a  mutual  adventure  with  its 
driver  have  no  application  to  tbe  instant 
case; 

[2-41  But,  even  if  It  were  to  be  assumed 
that  tbe  relation  of  driver  and  pasaeneer 
had  arisen  upon  tbe  acceptance  of  tbe  for- 
mer's Invitation  to  ride,  we  still  think  the 
sounder  rule  to  be  that  the  passenger  is  not 
to  have  Imputed  to  him  the  negligence  of  tbe 
driver  in  respect  to  matters  over  whlcb  the 
passenger  or  persons  about  to  become  snob, 
had  no  direction  or  control.  The  following 
authorities  sustain  this  view:  Bresee  t. 
U  A.  Traction  Co.,  14»  Cal.  131,  85  Pae.  1.52, 
5  li.  R.  A.  (N.  S.)  1039;  Robinson  v.  N.  Y. 
Central  R.  R.  Co.,  66  N.  Y.  11,  23  Am.  Rep. 
1;  Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  228. 
It  follows  that  the  court  did  not  err  In  re- 
fusing to  give  tbe  defendant's  suggested  In- 
struction, nor  in  its  refusal  to  give  any  other 
of  the  defendant's  offered  instructions  la 
which  the  doctrine  of  imputed  negligence  waa 
sought  to  be  Invoked;  nor  was  the  court  in 
error  to  giving  the  foregoing  taatructloo  at 
the  plaintiff's  request,  since,  aside  from  Its 
correct  statement  as  to  the  rule  of  imputed 
negligence,  it  also  embodied  in  its  concluding 
sentence  the  proper  rule  governing  tbe  plain- 
tiff's situatlOD  In  the  instant  case: 

"The  plaintiff  Is  responsible  only  for  the  ex< 
ercise  of  ordinary  care  on  his  own  part." 

Whether  or  not  he  exercised  such  care  un- 
der the  circumstances  of  the  instant  case 
was  a  question  of  fact  for  the  Jury. 

[S]  The  appellant's  next  contention  Is  that 
the  court  erred  in  the  exclusion  of  tbe  ordi- 
nance of  tbe  dty  of  Los  Angeles  to  effect 
at  the  time  of  the  accident,  making  it  onlaw^ 
ful  to  stop  any  vehicle  on  any  street  nnless 
the  side  next  tbe  curb  is  not  more  than  2 
feet  from  the  curb.  Tbe  only  bearing  whlcii 
this  ordinance  could  have  upon  this  case 
would  be  upon  the  questim  of  the  Imputed, 
negligence  of  Kelley  in  allowing  his  vehicle 
to  remato  standing  to  a  position  violative  of 


Digitized  by 


Google 


ObI.) 


FEBOnsON  ▼.  EDOAB 


1061 


the  requirements  of  the  ordinance.  But 
when  the  doctrine  of  Impnted  negligence  la 
tilmlnated  from  the  case,  .the  terms  of  this 
ordinance  become  entirely  Immaterial  to  It, 
and  hence  It  was  properly  excluded  by  the 
trial  court.  This  reasoning  and  conclusion 
also  applies  to  another  ordinance  to  practi- 
cally the  same.  eSect,  which  the  defendant 
(Knitted,  to  Introduce  upon  the  main  trial, 
but  which  It  sought  to  have  presented  as 
newly  discovered  evidence  upon  Its  motion 
for  a  new  trial.  It  was  neither  newly  dis- 
covered evidence  nor  was  It  material  to  the 
Issues  In  the  case. 

[•]  The  remaining  points  urged  by  the  ap- 
pellant relate  to  Its  contention  that  upon  a 
consideration  of  the  whole  evidence  In  the 
case  the  record  riiows-that  the  plaintiff  was 
guilty  of  contributory  negligence,  which,  as  a 
matter  of  law,  should  prevent  his  recovery, 
and  also  shows  that  the  accident  was  un- 
avoidable and  In  no  sense  due  to  any  fault  on 
defendant's  part  The  facts  of  this  case  do 
not  warrant  either  of  these  contentions.  The 
question  of  the  plaintiff's  contributory  neg- 
ligence was,  under  proper  Instructions  by  the 
trial  court,  a  question  of  fact  for  the  Jury. 
The  evidence  does  not  show  that  the  aoddent 
was  unavoidable,  but,  on  the  contrary,  dis- 
closes that  the  plaintiff,  while  In  plain  sight 
of  the  driver  of  the  defendant's  touring  car 
for  a  distance  of  100  feet,  and  while  upon 
the  public  street,  where  he  had  a  right  to 
be,  was  run  into  from  behind  by  the  defend- 
ant's car,  while  the  driver  of  said  car  had 
practically  three-fourths  of  the  width  ot  an 
otherwise  unoccupied  street,  in  which  to 
have  so  altered  his  course  as  to  avoid  strik- 
ing the  plaintiff.  Under  such  drcumstano- 
es  we  cannot  say,  as  a  mattw  of  law,  that 
the  accident  was  unavoidable. 

Judgment  and  order  affirmed. 

We  concur:   SLOSS,  J.;  SHAW,  3. 


an  cai.  17) 

rERGTJSON  V.  EDGAR  et  al.    (L.  A.  4SS1.) 

(Supreme  Conrt  of  California.    March  23, 1018. 

Rehearing  Denied  April  22,  1918.) 

1.  CoNTKACTS  «=»266(1),  270(1)— RraciBsiow— 
Duties  of  Pasties. 

Under  Civ.  Code,  i  1691,  parties  to  a  con- 
tract most  rescind  promptly  upon  discovering 
facts  entitling  them  to  rescmd,  and  restore  to 
tbe  other  parties  all  they  received  under  the  con- 
tract. 

2.  liANDLOBD     AND    TEWAWT    «=»34(4)  —  Colf- 

TBAOT— Rescission— Duties  of  Pasties. 
Where  defendants  entered  on  land  nnder 
lease  with  option  to  buy,  having  presumptive 
knowledge  of  existence  of  road  across  land,  such 
road  being  obvious,  and  they  retained  possession 
until  expiration  of  the  lease  and  the  option,  they 
could  not  then  rescind  and  relieve  themselves 
from  tbe  unperformed  obligation  of  the  lease  to 
make  certain  improvements  on  the  land. 
8.  Vbnbob  and  Pubchaseb  «s>135(1)— Cor- 

TBAOT— CONSTBUCmON— "OlAAB    Trn.E." 
A  covenant  in  a  contract  to  give  a  clear  titie 
refers  to  title  free  from  incnmbrance,  including 


taxes,  assessments,  and  liens,  as  defined  by  Civ. 
Code,  I  1114,  but  does  not  mean  title  free  of 
obvious  burdens,  such  as  state  highway,  whose 
use  was  open  and  notorious. 

[Ed.  Note.— For  other  definidona,  see  Words 
and  Phrases,  Clear  Titie.] 

Department  2.  Appeal  from  Superior 
Court,  Imperial  County;  Franklin  J.  Cole, 
Judge. 

Action  by  Don  O.  Ferguson  against  Ray 
ISdgar  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Chllders  &  Bruce,  of  EI  Centro,  for  appel- 
lants. Conkllng  &  Brown  and  B.  D.  Noel,  all 
of  El  Centre,  for  respondent 

VICTOR  B.  SHAW,  Judge  pro  tem.  The 
facts  upon  which  this  action  is  based  are  as 
follows:  On  January  22,  1013,  plaintiff  and 
defendants  entered  into  a  written  agreement 
whereby  the  former  gave  the  latter  an  option 
to  be  exercised  at  any  time  prior  to  January 
22, 1914,  to  purchase  160  acres  of  land  for  the 
sum  of  $16,000,  payable  "$12,000  cash  on  deliv- 
ery of  clear  title,"  subject  to  mortgage  of  $4,- 
000,  and  also  gave  to  defendants  the  right  to 
the  use  and  occupation  of  the  land  for  the  pe- 
riod covered  by  tie  option.  In  consideration 
therefor  defendants  on  their  part  agreed  to 
do  certain  Improvement  work  upon  the  land 
and  seed  the  same  to  alfalfa.  Defendants  en- 
tered thereon  and  continuM  In  tbe  use  and 
occupation  thereof  until  January  22,  1914,  at 
which  time,  the  option  by  its  terms  having 
expired  without  defendants  exercising  the 
right  given  thereby  to  purchase  the  property, 
they  surrendered  possession  of  the  same  to 
plaintiff,  who,  in  May  following,  brought  this 
action  to  recover  damages  for  defendants* 
breach  of  contract  to  do  the  work  agreed  to 
be  done  by  them  upon  the  property. 

In  their  answer  defendants  alleged  that  at 
no  time  during  the  period  covered  by  the  op- 
tion could  plaintiff  have  given  them  a  clear 
title  to  the  land  for  the  reason  that  by  virtue 
of  an  easement  therefor  granted  by  plaintiff  a 
public  highway  existed  along  one  side  of  said 
tract  of  land  which  constituted  an  incum- 
brance upon  the  title.  It  was  further  alleged 
that  upon  discovery  of  the  fact  that  such  in- 
cumbrance existed  defendants  rescinded  the 
contract.  The  Issues  Joined  were  tried  by  a 
Jury,  whldk  returned  a  verdict  in  favor  of 
the  plaintiff.  Judgment  followed,  from 
which  defendants  appeal. 

"The  only  question  involved,"  says  counsel  for 
appellants,  "is  whether  or  not  the  admitted  pub- 
lic road  and  the  other  easements  •  •  •  are 
incumbrances"  which  entiUed  defendants  to  re- 
scind the  contract  "If  the  facts  did  no^  war- 
rant a  rescission  of  the  contract,  then,"  says  ap- 
pellants' counsel,  "the  Judgment  is  correct,  and 
should  be  affirmed." 

Section  1689  of  the  GivU  Code  provides 
that: 

"A  party  to  a  contract  may  rescind:    •    •    • 

2.  If,  through  the  fault  of  the  party  as  to  whom 

be  rescinds,  the  consideration  for  his  obligation 

I  fails,  in  whole  or  in  part ;    •    •    •    4.  It  such 
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consideration,  before  It  Is  rendered  to  him,  fails 
in  a  material  respect,  from  any  cause." 

The  consideration  moving  to  defendants 
and  npon  wblch  their  promise  to  do  the  worlc 
was  based  was  the  use  and  occupation  of  the 
land  for  one  year,  together  with  the  right  at 
their  option  during  said  time  to  buy  the 
same  at  a  specified  price.  In  effect,  the  con- 
tract was  a  lease  for  a  term  of  one  year  for 
a  stipulated  rental  with  an  option  given  to 
purchase. 

[1 , 2]  In  order  to  accomplish  rescission  of 
the  contract,  It  devolved  upon  defendants,  as 
provided  In  section  1691,  Civil  Code,  to  rescind 
promptly  upon  discovering  facts  which  en- 
titled them  to  rescind  and  restore  to  plaintiff 
everything  of  value  which  they  had  received 
from  him.  Presumably,  since  the  contrary  is 
not  shown,  they  knew  of  the  existence  of  the 
highway  and  Its  physical  effect  upon  the  land 
when  ibey  entered.  Notwithstanding  this 
fact,  they  entered  upon  and  took  possession 
thereof  and  retained  possession  of  the  same, 
and  all  rights  under  the  option,  until  the 
expiration  of  the  lease  with  which  the  op- 
tion also  expired.  -  Then,  and  not  till  then, 
when  all  rights  under  the  contract  had  ter- 
minated, they  surrendered  possession  of  the 
property.  The  effect  of  such  action  was  to 
defeat  any  right  of  the  defendants  to  rescind 
the  contract.  Evans  v.  Duke,  140  Cal.  22, 
73  Pac.  732.  Not  only  was  there  as  entire 
absence  of  the  exercise  of  diligence  in  their 
purported  act  of  rescission,  but  a  total  fail- 
ure on  the  part  of  defendants  to  restore  to 
plaintiff  that  which  under  the  contract  they 
had  received,  and  all  of  which  they  retained. 
Under  these  circumstances  to  bold  the  facts 
sufficient  to  constitute  a  rescission  and  re- 
lease defendants  from  their  promise  would 
be  most  inequitable.  Cross  v.  Mayo,  167  Cal. 
595,  603,  140  Pac.  283;  Bailey  v.  Fox,  78  Cal. 
396,  20  Pac.  S68.  The  attempted  rescission 
after  the  contract  had  terminated  was  a  fu- 
tile act. 

[3]  Moreover,  while  there  Is  some  appar- 
ent conflict  of  authority  upon  the  subject, 
the  covenant  in  the  contract  to  give  a  "clear 
title"  must,  upon  the  facts  disclosed  by  this 
record,  be  deemed  to  have  been  understood 
and  Intended  by  the  parties  as  a  title  free  of 
incumbrance  as  defined  by  section  1114  of 
the  CMl  Code.  It  was  not  considered  as 
having  reference  to  obvious  and  physical  bur- 
dens, permanent  In  character,  such  as  a  state 
highway,  the  use  of  which  was  open  and 
notorious.  As  to  such  obvious  burden  the 
party  proposing  to  buy,  having  full  knowledge 
of  the  servitude  and  the  necessity  therefor 
as  a  means  of  egress  and  ingress  to  the 
premises,  contracts  subject  to  the  physical 
and  visible  burden  imposed  npon  the  land. 
Sisk  V.  Caswell,  14  Cal.  Ai^.  377,  112  Pac. 
186.  In  the  case  of  Patterson  v.  Arthurs,  9 
Watts  (Pa.)  152,  the  owner,  as  here,  had  cov- 
enanted to  convey  the  property  free  from  all 


Incumbrances,  and  It  was  there  held  that  a 
public  road  which  occupied  a  portion  of  the 
property  was  not  an  Incumbrance  wltbln  the 
meaning  of  the  covenant.  In  Brewster  on 
Conveyancing,  i  203,  it  Is  said: 

"In  cases  where  there  is  a  physical  burden  of 
this  sort,  which  is  visible,  there  is  a  fair  and 
reasonable  presumption,  in  the  absence  of  an 
express  agreement,  that  both  parties  act  with 
reference  to  this  plain,  existing  burden,  and 
that  the  vendor  on  the  one  hand  demands,  and 
the  vendee  on  the  other  pays,  only  the  fair  val- 
ue of  the  land  as  visibly  incumbered.  There- 
fore, it  is  said,  such  burdens,  by  way  of  open 
and  notorious  easements,  are  not  reaUy  incum- 
brances within  the  meaning  of  this  covenant,  be- 
cause the  real  subject-matter  of  the  dealings 
between  the  grantor  and  the  grantee  is  the  land, 
subject  to  visible  easements." 

What  is  said  applies  with  like  force  to  the 
canal  or  water  ditch,  the  purpose  of  which 
was  to  convey  water  for  irrl^tion  and  use 
upon  the  land  In  question  tn  common  with 
other  lands  in  the  vicinity,  and  without 
which,  as  known  by  defendants,  the  land 
would  be  valueless. 

The  judgment  Is  afllrmed. 

We  concur:    MELVIN,  J, ;   WILBUE,  J. 


an  CaL  S4) 

In  t«  BEER'S  ESTATE.    (Sac.  2679.) 

(Supreme  Court  of  California.    March  28,  191&) 

EXECtrroBS  and  Aduinistbatobb  «=>17(2)  — 
RioBT  TO  Administration. 
Since,  under  Code  Civ.  Proc  (  1474  (CSv. 
(Tode,  {  1265),  the  wife's  selected  homestead 
vests  absolutely  in  the  husband  on  her  death, 
the  brother  of  a  wife,  who  selected  a  homestead 
from  her  separate  property,  and  predeceased  her 
husband,  was  not  entitled  to  administration  in 

E reference  to  the  public  administrator,  on  the 
usband's  estate,  under  Civ.  Code,  }  1386,  anbd. 
8,  as  to  descent  of  property  to  km  of  spouse 
who  first  died,  in  view  of  Code  Civ.  Proc.  i 
1366,  stating  order  of  administration,  since  no 
interest  in  the  homestead  came  to  him  by  de- 
scent directly  from  his  sister,  within  Civ.  Code, 
S  1386,  subd.  8. 

In  Bank.  Appeal  from  Superior  Court, 
San  Joaquin  County;  George  F.  Back, 
Judge. 

Proceedings  In  the  matter  of  the  estate  of 
Christian  Beer,  deceased.  Contest  for  letters 
of  administration  between  the  Public  Admin- 
istrator and  William  Sellner.  The  superior 
court  granted  Sellner's  petition,  and  the  Pub- 
lic Administrator  appealed,  and  the  court  in 
Division  No.  2  reversed  the  order.  On  re- 
hearing In  bank  order  of  the  superior  court 
reversed. 

Von  Detten  &  Henry,  of  Stockton,  for  ap- 
pellant. Lawrence  Edwards  and  Ben  Beny, 
both  of  Stockton,  for  respondent 

ANGELLOTTI,  0.  J.  Christian  Beer  died 
intestate,  leaving  no  wife,  issue,  father,  or 
mother.  There  was  a  contest  for  letters  of 
administration  between  the  public  adminis- 
trator and  William  Sellner,  a  brother  of 
Christian  Beer's  predeceased  wife,  Elizabeth 
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S.  Beer,  who  also  died  Intestate.  The  super- 
ior court  panted  Seliner's  petition,  and  the 
public  administrator  appeals. 

The  right  of  Sellner  to  letters  of  adminis- 
tration is  dependent  uiran  his  right  under 
subdivision  8  of  section  1386,  Civil  Ckxle,  to 
succeed  to  property  of  the  decedent  as  the 
surviving  brother- of  the  predeceased  wife  of 
the  decedent;  he  himself  not  being  related 
by  blood  to  the  decedent  Section  1365,  Code 
dv.  Proc.  The  estate  of  decedent  consists  in 
part  of  a  lot  of  land  with  the  house  thereon 
In  the  dty  of  Stockton.  This  was  the  sepa- 
rate property  of  the  predeceased  wlfe^  who 
died  in  the  year  1911.  In  the  year  1910, 
•  while  said  property  was  her  separate  proi>- 
erty,  she  had  duly  selected  it  as  a  homestead, 
and  therefore  upon  her  death,  by  express  pro- 
vision of  the  homestead  statute,  It  vested  in 
the  snrvlTing  husband,  the  decedent.  Civ. 
Code,  I  1265;  Code  Civ.  Proc  |  1474.  Sel- 
iner's claim  of  right  to  succeed  to  this  prop- 
erty is  based  on  a  provision  of  subdivision  8 
of  section  1386  of  the  Civil  Code,  which  pro- 
vides that.  If  any  portion  of  the  estate  "was 
separate  property  of  such  deceased  spouse, 
while  living,  and  came  to  such  decedent  from 
sndi  spouse  by  descent,  devise  or  bequest," 
such  portion  shall  go  to  specified  relatives  of 
the  deceased  spouse.  Section  1265,  Civil 
Code,  and  section  1474,  Code  of  Civil  Pro- 
cedure, as  they  now  are,  and  as  they  were 
at  the  time  of  the  selection  of  this  home- 
stead, both  substantially  provide  that.  If  the 
selection  of  a  homestead  was  made  by  a  mar- 
ried person  from  the  community  property,  or 
from  the  s^mrate  property  of  the  spouse 
making  the  selection  or  Joining  therein,  the 
land  selected,  on  the  death  of  either  of  the 
spouses,  vests  In  the  survivor.  The  precise 
question  here  is  whether  homestead  property 
80  vesting  in  the  survivor  of  the  marriage 
comes'  to  him  "by  descent"-  within  the  mean- 
ing of  this  provision  of  subdivision  8  of  sec- 
tion 1386,  avil  Code. 

We  are  of  the  opinion  that  this  question 
must  be  answered  in  the  negative.  It  seems 
clear  to  us  that  this  provision  contemplates 
only  such  property  as  comes  by  will  or  un- 
der the  law  of  succession  to  the  surviving 
spouse,  directly  from  and  through  the  de- 
ceased spouse.  In  view  of  our  decisions  as 
to  homesteads  selected  from  the  community 
property  or  from  the  separate  property  of 
the  spouse  making  the  selection  or  Joining 
therein,  the  property  selected  as  a  homestead 
does  not  so  come.  The  character  of  such  a 
homestead  under  our  law  Is  perhaps  no- 
where better  described  than  in  the  opinion 
of  Mr.  Justice  Lorlgan  in  Wall  v.  Brown,  162 
Cal.  307,  122  Pac.  478,  where,  subsequent  to 
the  selection  of  a  homestead  from  the  com- 
munity property,  the  husband  conveyed  the 
property  to  the  wife,  and  there  was  a  ques- 
tion as  to  the  effect  of  such  conveyance  on 
the  homestead.    It  was  said: 

"But  it  does  not  follow  because  a  conyeyance 
is  made  by  the  husband  to  the  wife  of  an  inter- 


est in  the  community  property  impr« 
a  homestead  that  the  homestead  ^s  in 
the  right  of  survivorship  created  thei 
the  extent  of  the  property  conveyed 
The  homestead  is  something  distinct 
legal  title.  It  qualities  and  limits  th< 
the  owner  of  the  title  for  the  benefit 
tection  of  both  spouses  while  living 
insure  future  protection  to  the  sui 
conveyance  of  the  oommucity  proper 
wife  does  not  affect  any  of  the  chart 
incident  to  the  homestead  itself.  It  afi 
the  title  to  the  property  which  has  be 
pressed;  what  was  community  prope: 
the  declaration  was  filed  becomes  by 
veyance  her  separate  property,  but  tfa 
character  of  the  title  is  changed,  this 
affect  the  homestead,  but  the  title  is  b 
ject  to  it" 

This  means  that  to  the  extent  pro 
the  homestead  law  for  the  benefit  t 
tection  of  both  spouses  while  living, 
the  t>eneflt  and  protection  of  the  e 
the  title  to  the  property  is  at  all  tit 
Ject  to  the  homestead,  with  the  reS 
upon  the  death  of  one  of  the  spouse 
ever  title  he  or  she  had  in  the  prop 
lected  as  a  homestead  is  absolutel: 
guished  by  operation  of  law,  the  ho 
absorbing  all  of  such  title.     The  oi 
separate  property  selected  by  him  oi 
a  homestead,  by  the  selection  impre: 
property  with  the  homestead  charact< 
cates  it  to  this  paramount  purpose,  i 
vesting  of  the  title  on  the  death  of 
the  spouses  under  the  law  relative  t( 
steads  is  simply  in  satisfaction  of  thi 
stead  claim  of  the  survivor.     The 
the  property  does  not  come  to  such  s 
directly  from  or  through  the  deceased 
It  has  been  substantially  said  man: 
by  this  court  that  upon  the  death  of  t 
band  or  wife  it  vests  absolutely,  by 
tlon  of  law,  in  the  survivor:   that  th 
erty  is  never  In  fact  a  part  of  the  es 
the  deceased  spouse;   that  the  court 
bate  is  without  power  to  affect  the  a 
title  vested  in  the  surviving  spouse 
moment  of  the  other's  death;    and  tb 
order  setting  such  property  apart  as  a 
stead  is  not  essential  to  the  title  of  t 
vlving  spouse,  and  has  no  other  effect ' 
withdraw  It  from'  further  considerat 
the  court  and  relieve  the  executor  or 
istrator   from   further   obligation  in 
thereto.     See  Estate  of  Klumpke,  16 
420,  139  Pac.  1062 ;    Saddlemire  v.  St 
Savings,  etc.,  Soc,  144  CaL  663,  79  Pa< 
Hart  V.  Taber,  161  Cal.  20,  118  Pa< 
Wall  V.  Brown,  supra ;  Estate  of  Shir 
Cal.  195,  138  Pac.  994;   WllUams  v.  Vfl 
170  Cal.  625,  151  Pac.  10.     In  such 
the  deceased  spouse  at  the  moment  of 
her  death  has  no  Interest  in  the  pi 
which  is  capable  of  being  -effectually  « 
(Williams  V.  Williams,  supra),  or,  it 
appear  to  follow,  passing  by  success 
the  term  is  defined  by  section  1383 
Code. 

It  seems  clear  that  the  provision  ' 
division  8,  {  1386,  CivU  Code,  has  n< 
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cation  to  such  a  case  as  la  here  presented, 
and  that  therefore  Sellner  is  not  entitled  to 
succeed  to  any  portion  of  the  estate  of  de- 
ceased. It  follows  that  he  could  not  legally 
be  appointed  administrator  in  preference  to 
the  public  administrator. 
The  order  is  reversed. 

We  concur:  WILBUE,  J.;  RICHARDS, 
Judge  pro  tem. ;  ME1.VIN,  J. ;  VICTOR  E. 
SHAW,  Judge  pro  tem. ;    SLOSS,  J. 

/         078  Cal.  40) 

BUIiLIS  T.  STANIPORD  et  al.    (S.  F.  7447.) 
(Supreme  Court  of  California.    March  25, 1918.) 

1.  Homestead  «=>57(3)  —  Rksidenck  —  Evi- 
dence. 
In  an  action  to  set  aside  a  homestead,  evi- 
'   dence  held  not  to  sustain  a  finding  that  defend- 
ant actually  resided  on  such  homestead  at  the 
time  of  declaration. 

8.  Homestead  €x=3i81(3)— Evidence— Change 
of  Residence — Head  of  Familt. 
In  an  action  to  set  aside  a  homestead  claim- 
ed as  exempt  from  execution,  evidence  held  to 
require  a  finding  that  the  husband  of  defendant 
■vbls  the  head  of  the  family  and  had  established 
bis  residence  elsewhere  than  on  the  homestead 
claimed  by  his  wife. 

In  Bank.  Appeal  from  Superlos  Court, 
Fresno  County;    H.  Z.   Austin,  Judge. 

Action  by  W.  S.  Bullls  against  Virginia  Lee 
Stanlford  and  husband.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

Edward  C.  Harrison  and  Maurice  E.  Har- 
rison, both  of  San  Francisco,  and  Edgar  K. 
Brown  a;nd  Trask  &  Brown,  all  of  Los  Ange- 
les, for  appellant  Frank  Kauke,  of  Fresno, 
for  respondents. 

MELVIN,  J.  Plaintiff,  who  is  a  Judgment 
creditor  of  defendants,  sued  to  annul  and  set 
aside  a  homestead  which  was  alleged  to  have 
been  declared  fraudulently  by  defendant  Vir- 
ginia Lee  Stanlford,  wife  of  defendant 
George  F.  Stanlford,  upon  certain  premises  in 
the  city  of  Fresno.  Judgment  was  given 
in  favor  of  defendants  From  said  Judg- 
ment plaintiff  appeals. 

The  most  important  question  In  the  case 
was  whether  or  not,  at  the  time  of  filing  the 
dedaratlcHi  of  homestead,  Virginia  Lee  Stanl- 
ford was  actually  residing  with  her  husband 
and  family  on  the  premises  in  the  contempla- 
tion of  the  homestead  law.  The  declaration 
of  homestead  was  filed  In  February,  1914  It 
is  undisputed  that  the  property  in  question 
had  been  originally  purchased  by  the  Stanl- 
fords  as  their  place  of  residence  and  had 
been  occupied  by  them.  At  that  time  Mr. 
SLiulford  was  employed  In  the  business  of 
special  agent  of  Insurance  companies.  His 
occupation  compelled  him  to  travel  over  cer- 
tain territory  embracing  Fresno.  At  times 
be  was  able  to  be  at  home  with  his  family 
as  his  territory  included  the  San  Joaquin 
Valley.  In  1912  he  was  given  duties  which 
required  his  services  elsewhere  and  was  re- 


lieved of  the  task  of  attending  to  business 
for  bis  employers  In  the  San  Joaquin  Valley. 
He  was  then,  as  he  testified,  "transferred  ab- 
solutely to  Southern  California."  At  that 
time  he  went  to  Los  Angeles,  and  had  been 
there  all  of  the  time  from  1912  until  the 
trial  took  place  in  1915.  It  was  shown  with- 
out contradiction  that  George  F.  Stanlford 
had  registered  as  a  voter  in  the  city  of  Los 
Angeles  in  April,  1912,  again  in  September 
of  that  year,  and  yet  again  In  April,  1915, 
and  that  he  had  voted  at  all  regular  elections 
In  that  dty  between  1912  and  1915.  Of  course, 
his  registrations  were  supported  by  affidavits 
solemnly  alleging,  in  each  Instance,  that  his 
residence  was  In  Los  Angeles.  It  was  shown, 
further,  that  in  August,  1914,  George  F. 
Stanlford  had  testified  in  the  superior  court 
of  Los  Angeles  county  that  his  residence  was 
In  the  dty  of  Los  Angeles.  .  It  will  thus  be 
seen  that,  between  1912  and  the  time  of  the 
declaration  of  the  homestead,  Mr.  Stanlford, 
not  only  by  his  solemn  declarations  under 
oath,  but  by  every  overt  act.  Indicated  his  in- 
tuit, as  running  with  his  physical  presence,  to 
make  Los  Angeles  the  place  of  his  residence. 

Appellant's  counsel  contend  that  as  Mr. 
Stanlford  was  the  head  of  the  family,  fur- 
nishing support  to  his  wife  and  the  younger 
son,  who  was  a  student  at  Stanford  Univer- 
sity, his  residence  was  the  residence  of  his 
famQy,  and  that.  Irrespective  of  the  iatentioa 
of  Mrs.  Stanlford  with  regard  to  her  place 
of  residence,  his  residence  in  Los  Angeles  at 
the  time  of  the  declaration  of  homestead 
Is  established  without  contradiction  and  la 
determinative  of  the  whole  matter.  We  will 
have  occasion  to  consider  this  theory  further 
In  a  subsequent  part  of  this  opinion.  It  ap- 
pears without  contradiction  that,  when  the 
Stanifords  moved  Into  tbiQ  home  in  Fresno, 
the  family  consisted  of  Mr.  and  Mr&  Stanl- 
ford and  two  sons.  In  1912  the  elder  son 
established  hlntself  as  a  physician  In  San 
Francisco  and  the  younger  was  a  student  at 
Leland  Stanford,  Jr.,  University.  In  that 
year  the  defendants  leased  the  property  In 
Fresno,  and  Mrs.  Stanlford  went  to  San  Fran- 
cisco to  keep  house  for  her  elder  son  and  to 
be  near  the  younger  one.  Mr.  Stanlford  had 
gone  to  Los  Angeles.  During  the  first  year 
of  their  absence  the  tenants  were  a  family 
named  Johnson.  Judge  George  B.  Graham,  a 
warm  friend  of  the  defendants  and  a  rela- 
tive  of  the  Johnsons,  went  to  lodge  and  board 
with  his  kinsfolk,  and. at  the  expiration  of 
the  written  lease  to  the  Johnsons,  in  July, 
1913,  a  lease  for  the  following  year  was  taken 
In  his  name.  In  February,  1914,  a  foreclo- 
sure suit  by  plaintiff  upon  other  property  of 
the  defendants  being  in  progress,  but  not 
yet  carried  to  a  judgment,  Mrs.  Stanlford 
consulted  an  attorney  in  San  Francisco  npoa 
the  subject  of  filing  a  homestead  on  the  Fres- 
no property.  He  wrote  a  letter  to  Judge 
Graham  and  Mrs.  Stanlford,  without  previous 
notification  to  the  Judge,  went  with  her 
younger  son  to  Fresno  and  to  the  property 


«s»For  other  cases  see  same  topic  and  KBY-NUMBjGR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


GaL) 


BTTLUS  ▼.  STANIFOKD 


here  In  gaestlon.  Judge  Orafaam  was  aboat 
to  Btatt  on  a  business  trip  to  San  I^anciaco. 
This  was  February  20, 1914.  On  presentation 
of  the  letter  from  ber  attorn^  In  San  Fran- 
dsGO,  Mr.  Ooldwell,  to  Judge  Qraham,  a 
"rider",  canceling  the  lease  was  pasted  on 
the  written  ctmtraet  Judge  Graham  then 
departed  for  San  Francisco,  taking  with  him 
<mly  the  articles  necessary  for  a  short  so- 
journ, and  be  returned  from  San  Frandsco 
<»  the  26th  or  27th  of  February.  Mean- 
while Mrs.  Stanlford  remained  at  the  bouse, 
and  her  younger  son  was  there  part  of  the 
time.  Graham's  subtenants  stayed  on  the 
premises  Just  as  they  had  been  in  occupancy 
of  the  place.  There  Is  no  evidence  that  they 
ever  attorned  to  Mrs.  Stanlford  or  paid  Iter 
any  rent.  On  February  24tb  Mrs.  Stanlford 
filed  the  declaration  of  homestead  .wherein 
she  certified  and  declared  that  she  was  actu- 
ally residing  on  the  premises  with  her  hus- 
band and  family.  On  Judge  Graham's,  re- 
turn a  new  lease  was  executed  whereby  be 
became  the  tenant  of  the  property  for  one 
year  from  March  1,  1914,  upon  exactly  the 
same  terms  npon  which  he  had  previously 
rented  it  and  Mrs.  Stanlford  returned  to  ber 
eon's  home  in  San  Francisco  where  she  con- 
tinued to  remain. 

From  these  facts,  appellant  insists  that  the 
cancellation  was  a  mere  "paper  transaction," 
carried  throngh  so  that  Mrs.  Stanlford  could 
file  a  homestead.  The  vallAty  of  this  con- 
tention is  virtually  conceded  by  counsel  for 
respondenta  He  declared  at  the  oral  argu- 
ment that  be  did  not  depend  npon  the  brle^f 
sojourn  of  Mrs.  Stanlford  and  ber  younger 
son  In  February  to  establish  residence,  but 
be  contended  in  bis  briefs  and  in  bis  argo- 
latsit  that  defendants  had  never  surrendered 
their  residence  in  Fresno,  In  support  of  this 
contention  he  calls  attention 'to  the  fact  that 
Mr.  Stanlford  was  almost  constantly  on  the 
move  from  place  to  place  in  bis  territory; 
that  the  family  furniture  was  left  in  the 
FreanO'  house;  that  a  small  room  or  closet 
was  reserved,  by  the  lease,  for  the  storagp 
of  some  of  the  goods  of  the  Stanlfords;  and 
that  Mrs.  Stanlford  retained  membership  in 
a  lodge  In  Fresno. 

[11  It  la  argued  that  nndonbtedly  the  fam- 
ily resided  on  the  premises  originally;  that 
the  burden  of  proof  was  on  plaintiff  to  show 
a  change  of  residence  In  effect  at  the  time  of 
the  declaration;  and  that  this  burden  had 
not  been  met.  With  this  contention  we  can- 
not agree  because  it  appear^  not  only  that 
Mrs.  Stanlford  was  physically  present  in  San 
Francisco  substantially  all  of  the  time  be- 
tween her  arrival  there  in  1912  and  the  time 
of  the  trial,  but  that  she  solemnly  swore 
that  she  resided  in  San  Francisco.  Her  first 
registration  was  on  October  4, 1912.  Begard- 
tng  this  matter  she  said  that  she  was  in- 
duced to  register  in  a  moment  of  enthusiasm 
over  the  newly  acquired  right  of  women  to 
exercise  the  electoral  franchise  and  without 
any  intention  <rf  abandoning  her  home  and 


residence  in  Fresno.  We  cannot  bel; 
her  enthusiasm  in  a  cause  so  gi 
praising  Its  continuance,  for  not  onl; 
vote  in  San  Francisco  at  all  electloi 
Ing  her  registration,  but  on  the  IStt 
1914,  after  filing  the  declaration 
stead,  she  again  registered  and  vote 
Frandsco.  In  her  affidavits  of  fei 
She  deposed  that  she  was  a  resldei 
city  and  county  of  San  BYandsca 

At  the  oral  argument  counsel  for 
ents  said  in  substance  that  there 
Question  that  both  Mr.  and  Mrs.  i 
violated  the  law  by  voting,  but  tl 
did  not  have  the  effect  of  cbang: 
residence.  It  was  only  a  circui 
Undoubtedly  our  laws  are  most  1 
homertead  claimants  and  the  cour 
interpretation  of  such  laws  go 
lengths  to  protect  the  actual  bom 
family  from  creditors;  but  to  per 
an  alleged  homestead  as  this  to  ^ 
appellant's  attack  would  make  a  m( 
laws  passed  for  tbe  beneficent  purpo 
serving  an  abiding  place  for  the  act 
fide  residence  of  the  family.  True, 
courts  have  held  that  fn  certain 
residence  -on  tbe  property,  though 
a  day,  may  be  snfildent.  Skinner  v. 
Cal.  195, 10  Pac.  406;  Hobn  v.  Paul; 
App.  724,  106  Pac  266.  But  in  both 
cases  there  wwe  special  drcumstai 
ly  different  from  those  presented  in 
at  bar  to  snstaln  tbe  Judgments.  Ii 
V.  Hall  tbe  declarant  bad  aband< 
homestead,  which  had  undoubtedly 
ated  in  good  faith,  and  bad  immedlt 
a  new  declaration.  In  the  opinion  ii 
er  case  it  was  said  "that  tbe  plain 
ally  resided  In  tbe  building  and  tlu 
ber  only  home  Is  not  queetioned." 

It  has  also  been  held  that,  alth 
wife  may  not  declare  a  valid  bom« 
one  piece  of  property  and  the  tansbi 
another  parcel  of  land,  she  may  es 
valid  homestead.  Qambette.v.  Brocl 
78;  Harlan  v.  Scbulze,  7  Cal.  Aw 
Pac.  379.  But  in  both  of  those  i 
right  of  the  wife  was  carefully  qui 
the  statement  that  the  wife's  sdec 
homestead  is  valid  only  In  tbe  at 
any  proo<  that  the  husband  bad  a 
fixed  residence  elsewbere.  In  the 
bar  not  only  did  the  husband  declai 
Istratlon,  by  voting  and  by  bis  sw< 
mony  in  court  that  Los  Angeles,  v 
business  permanently  kept  him, 
place  of  residence,  but,  when  aski 
as  the  head  of  the  family,  was  si 
his  wife  and  bis  sons  during  tbeli 
from  Fresno,  be  said: 

"I  was  turning  over  my  earnings  to 
don't  know  aboat  being  tbe  head  of  tl 
I  supplied  the  money  to  them." 

The  only  Justiflcatian  for  the  oon< 
the  lower  court  that  Mr.  Stanlford 
changed  his  residence  to  Los  Angele 
in  bis  own  dedaratlons,  which  wei 
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dieted  by  his  repeated  acta  and  his  solemn 
sworn  asseverations,  when  not  confronted 
with  any  question  Involving  the  homestead. 
That  he  was  not  actually  residing  on  the 
property  personally  or  by  legal  Intendment 
when  the  homestead  was  declared  is  obviou-J, 
and  any  pretense  to  the  contrary  Is  sham. 
The  law  on  this  subject  is  declared  In  Tro- 
mans 'v.  Mahlman,  92  Cal.  1,  27  Pac.  1094, 
28  Pac.  579,  wherein  it  is  said: 

"It  is  settled  law  in  this  state  that  to  consti- 
tute a  valid  homestead  the  claimant  must  ac- 
tually reside  on  the  premises  when  the  declara- 
tion ia  filed.  Prescott  v.  Prescott,  45  Cal.  58; 
Babcocli  v.  Gibhs,  52  Cal.  629;  Aucker  v.  Mc- 
Coy, 56  Cal.  524:  Ffister  v.  Daacey,  68  Cal. 
672  [10  Pac.  1171:  I/ubbock  v.  McSlann,  82 
CaL  228  [22  Pac.  1145]  16  Am.  St.  Rep.  108. 
•  •  •  The  obvious  purpose  of  the  statute  in 
providing  for  the  selection  of  a  homestead  was 
to  thereby  make  a  home  for  the  family,  which 
neither  of  the  spouses  could  incumber  or  dispose 
of  without  the  consent  of  the  other,  and  which 
ibonld  at  all  times  be  protected  against  credi- 
tors. To  effect  its  purpose,  the  statute  has  been 
liberally  construed  in  some  respects,  but  the  re- 
quirement as  to  residence  at  the  time  the  decla- 
ration is  filed  has  l>een  strictly  construed.  Thus 
this  court  has  many  times  used  and  emphasized 
the  word  'actually,'  to  show  that  the  residence 
must  be  real,  and  not  sham  or  pretended." 

Again,  speaking  of  the  purpose  at  our 
bomestead  law,  this  court  has  said: 

"The  benign  object  of  the  statute  was  to  pro- 
tect the  home  of  the  owner  from  forced  sale,  and 
not  to  withdraw  from  the  reach  of  creditors 
property  of  the  debtor  as  a  source  of  revenue  for 
the  support  of  himself  or  family."  Maloney  v. 
Hefer,  75  Cal.  422-424.  17  Pac.  639,  m6  (7 
Am.  St.  Rep.  180). 

[2]  Under  the  undisputed  facts  In  this  case 
the  husband  was  the  head  of  the  family. 
His  place  of  residence  was  the  residence  of 
bis  wife.  Section  52,  subd.  6,  PoL  Codi>; 
Luck  V.  Luck,  92  Oal.  653,  28  Pac.  787.  The 
record  in  the  case  discloses  no  single  act  of 
the  husband  from  1912  to  the  time  of  the 
trial,  such  as  would  alter  tbe  elfect  of  his 
removal  to  Los  Angeles  as  a  change  of  resi- 
dence. Tbe  only  conti-adictlon  of  all  of  his 
acts  and  sworn  statements  while  he  was  ac- 
tually occupying  an  office  and  lodgings  In 
Los  Angeles  occurred  In  the  trial  of  this 
case.  At  one  place  In  the  record  we  And 
that  he  said,  while  a  witness : 

"Traveling  the  way  I  was,  my  home  was  un- 
der'my  hat  all  the  tune." 

Again,  he  was  asked  If  be  had  any  Inten- 
tion of  having  any  other  place  of  abode,  as 
a  residence  or  home,  than  Fresno,  and  he 
said: 

"Not  in  Los  Angeles,  or  directly  in  Los  An- 
geles, but  if  we  could  have  ever  sold  our  proper- 
ty, disposed  of  it  properly,  and  taken  up  a  home 
somewhere  else,  where  we  had  purchased  a 
ranch,  which  we  had  purchased,  and  over  which 
this  controversy  is,  we  might  have  done  it." 

Yet  during  his  absence  from  Fresno  the 
property  claimed  as  a  homestead  was  occu- 
pied by  a  tenant,  except  for  a  few  days,  when 
tbe  pretended  surrender  of  the  lease  took 


place,  and  during  that  time  the  lessee's  sub- 
tenant was  undisturbed.  Added  to  this  were 
his  admitted  permanent  business  activities 
outside  of  the  San  Joaquin  valley,  his  repeat- 
ed statements  under  oath  that  Los  Angeles 
was  his  place  of  residence,  and  hispartlcl- 
patlon  In  all  regular  elections  held  In  that 
city.  At  most  his  testimony  amounts  to 
proof  of  a  floating  intention  some  day  to  re- 
turn to  Fresno  to  live,  and  this,  as  against 
the  solemn,  undisputed. evidence  of  facts  es- 
tablishing his  residence  in  Los  Angeles,  is 
negligible.  Estate  of  Weed,  120  Cal.  634, 
53  Pac.  30. 

Appellant  sustained  the  burden  of  proving 
the  establishment  of  another  residence  than 
Fresno  by  Mr.  Stanlford,  thus  fixing  the  fam- 
ily home  in  Los  Angeles,  arid  this  showing 
was  not  overbalanced  by  the  mere  declara- 
tion that  Mr.  Stanlford  had  always  intended 
to  keep  the  pr(9»erty  in  Fresno  as  bis  home. 

Tbe  Judgment  is  reversed. 

We  concur:  ANGELI/)TTI,  a  J.;  SLOSS, 
J.;  WILBUR,  J.;  VICTOR  E.  SHAW,  Judge 
pro  tern. 

(178  Cal.  () 
OILMOUB  V.  NORTH  PASADENA  LAND  ft 

WATER  CO.  et  aL     (L.  A.  4159.) 
(Supreme  Court  of  California.    March  23, 1918J 

1.  HUSBA^ND  AND  WiFK  «=3l31  (1>— SBPARATB 
PBOPEBTT— PbKSU  M  PTI O  N  S. 

A  conveyance  of  property  to  a  hosband 
and  his  wife  presumptively  vests  an  undivided 
half  interest  in  the  wife  as  her  separate  IKop- 
erty  under  the  direct  provisions  of  Civ.  Code, 
i  164,  as  amended  by  St.  18t$!i,  p.  32a 

2.  Husband  and  Wifb  «=»131  (1)— Sefabad 
Pbopebti— Pbksumptio.ns. 

The  presumption  under  Civ.  Code,  |  164, 
as  amended  by  St.  1889,  p.  3U8,  that  the  eon- 
veyance  to  a  husband  and  wife  vests  an  undivid- 
ed half- interest  in  the  wife  as  her  separate 
property  is  not  conclusive  as  to  one  not  a  lx>na 
fide  purchaser,  but  muy  be  overcome  by  evidence 
that  the  property  belongs  to  tbe  community. 
8.  Husband  and  Wint  «=»2G2(2)— Coionm- 

ITT    PBOPKBTT— BdBDSN    OF    PROOF. 

Where   a    conveyance   of   real    property  is 
made  to  a  husband  and  his  wife,  the  burden  of 
proving  the  community  character  of  the  property 
rests  on  the  husband. 
4.  Husband  and  Wire  «=)254— Commxthiti 

PBOPEBTT — GltTS. 

Where  property  deeded  to  a  husband  and 
wife  is  bought  with  community  funds,  the  prop- 
erty acquired  becomes  community  property  in 
the  absence  of  an  intent  on  the  husband's  part 
to  make  a  gift  to  the  wife  of  the  interest  trans- 
ferred in  her  name. 

6.  Husband  and  Wife  «=a49%(8)— Girre— 
Evidence. 
The  form  of  a  conveyance  of  real  estate  to  a 
husband  and  his  wife  is  itself  some  evidence  of 
an  intent  by  the  husband  to  make  a  gift  to  the 
wife  of  tbe  interest  trausferred  in  her  name. 
6.  Husband  and  Wife  <8=>270(9)  —  Wife's 

SEPABATB    PbOPEBTY— (JUESIION    OF    FACT. 

Tbe  presumption  declared  by  Civ.  Code,  | 
164,  as  amended  by  St.  18.S0,  p.  323,  that  con- 
veyance to  a  married  woman  and  her  husband 
by  an  instrument  in  writing  gives  her  an  on- 
divided   separate  interest,   in  itself  constitutea 
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evidence,  so  that  it  is  for  the  trial  court  to  say 
whether  evidence  offered  to  overthrow  presamp- 
tion  is  sufficient  for  that  purpose. 
7.  Husband  and  Wmt  ®s»49%  (8)— Gnr  to 

Wife— Evidence. 
Where  community  property  is  transferred  to 
a  husband  and  wife,  the  intent  of  the  husband 
to  make  his  wife  a  gift  is  to  l>e  inferred  from 
all  the  circumstances;  the  husband's  own  tes- 
timony not  being  condusive,  although  compe- 
tent. 
&  Costs   «s>9&— Pabtixs  —  BxFBfetsNTATivE 

Capaoitt. 
The  fact  that  a  suit  is  brought  by  indi- 
viduals describing  them  as  "a  water  committee 
for  residents  of  block  A,"  etc.,  does  not  absolve 
■ach  parties  from  personal  liability  for  costs. 

Department  1.  ■  Appeal  from  Superior 
Court,  Los  Angeles  County;  John  M.  Tork, 
Judge. 

Action  by  Howard  J.  Gilmonr  against  the 
North  Pasadena  Land  &  Water  Company 
and  others.  Plaintiff  appeals  from  Judgment 
for  defendants  and  from  order  denying  new 
trial.    Affirmed. 

Wm.  Lewis,  of  Los  Angeles,  for  appellant. 
Porter  &  Sntton,  of  Los  Angeles,  for  respond- 
ents. 

SLOSS,  3.  In  MtO  Mrs.  H.  J.  Gilmonr 
(the  wife  of  the  plaintiff  and  appellant  In 
the  present  action),  together  with  Arizona 
Garrison  and  Mary  P.  Taylor,  commenced  an 
action  against  North  Pasadena  Land  &  Wa- 
ter Company,  a  corporation.  That  action 
resulted  in  a  Judgment  in  favor  of  the  de- 
fendant and  against  the  plaintiffs  for  $378.- 
05,  costs  of  suit.  The  Judgment  was  affirm- 
ed on  appeal.  Garrison  v.  North  ^asadena 
L.  ft  W.  Co..  163  Cal.  235,  124  Pac.  1009.  In 
March,  1913,  the  Judgment  creditor  caused 
execution  to  be  issued  and  placed  in  the 
bands  of  the  sheriff  of  Los  Angeles  county. 
The  sheriff  levied  on  all  the  right,  title,  and 
Interest  of  Mrs.  H.  J.  Gilmour  In  and  to  two 
lots  In  the  city  of  Pasadena,  and  was  about 
to  sell  them  when  the  plaintiff  commenced 
the  present  action  to  enjoin  such  sale.  The 
complaint  alleged,  in  effect,  that  the  lots 
were  community  property  of  the  plaintiff, 
Howard  J.  Gilmonr,  and  bis  said  wife,  and 
that  the  threatened  sale  would  cast  a  cloud 
upon  plalntltTs  title.  An  application  for  a 
temporary  injunction  was  denied,  and  the 
property  was  sold  by  the  sheriff  to  J.  B.  Gar- 
rison, who  had  become  the  assignee  of  the 
judgment  obtained  by  North  Pasadena  Land 
&  Water  Company.  The  sum  bid  by  Garri- 
son was  $18-5,  which  was  credited  on  the 
judgment.  The  assignment  to  Garrison  and 
the  execution  sale  to  him  were  set  up  by  a 
supplemental  complaint,  in  which  the  plaintiff 
asked  that  Garrison  be  made  a  party,  and 
that  the  execution  sale  and  the  sheriff's  cer- 
tificate issued  thereunder  be  "decreed  to  be 
clouds  upQn  the  plaintlfTs  title."  The  an- 
swer denied,  among  other  things,  that  the 
lots  were  community  pr<K)erty  of  the  plaintiff 
and  his  wife,  and  the  court  found  against 


the  averments  of  the  complaint  in 
half.    Judgment  was  entered  in  tavc 
defendants.     PlaintlfTs    motion   for 
trial  having  been  denied,  he  appes 
the  order  of  denial,  and  from  the  Jr 

[1-6]  The  plaintiff  attacks  as  unsi 
the  finding  relative  to  the  ownershl] 
lots  sold.    T^e  Instrument  under  whfi 
tiff  claimed  title  was  a  deed  made 
granting  the  property  "to  Howard  J. ' 
and  Sarah  J.  Gilmonr,    his  wife." 
section  164  of  the  Civil  Code,  as  amt 
1889  (St  1889,  p.  328),  such  conveyai 
sumptlvely  .vested  an  undivided  one- 
terest  in  the  wife,  as  her  separate  p 
Except  as  against  a  bona  fide  purchi 
value — ^and  it  Is  not  claimed  that  the 
ants  come  within  this  category — the  p: 
Oon  is,  however,  not  conclusive.    It 
overcome  by  evidence  showing  that,  r 
standing  the  fftrm  of  the  conveyan 
property  conveyed  belongs  to  the  com 
Fanning  v.  Green,  156  Cal.  279,  1(H  P 
The  burden  of  proving  the  communlt 
acter  of  the  property  rests  on  the  h 
Alferltz  V.  ArrivUlaga,  143  Cal.  646, 
657.    If,  as  appears  to  have  been  tl 
here,  the  purchase  price  consisted  c 
munity  funds,  the  property  acquired 
become    community    property,    unless 
was  an  Intent  on  the  part  of  the  husl 
make  a  gift  to  the  wife  of  the  interesl 
ferred  to  her  name.     Fanning  v.  Gre 
pra.    But  the  form  of  the  conveyane 
self  some  evidence  of  an  Intent  to  mal 
gift    Shaw  V.  Bemal,  163  Cial.  262,  li 
1012. 

[t,  7]  The  appellant  contends  that  1 
disputed  evidence  shows  concluslvel; 
the  husband  had  no  Intent  to  make  a 
any  part  of  the  property  to  his  wife 
cannot  assent  to  this  daim.  The  pn 
tlon  declared  by  section  164,  "altbouf 
pntable,  is  itself  evidence,  and  it  is  t 
trial  court  to  say  whether  the  evidet 
fered  to  overthrow  the  presumption  hi 
fldent  weight  to  effect  that  purpose." 
V.  Shearer,  172  Cal.  239,  166  Pac.  46ft 
testimony  relied  on  by  the  appellant  1 
behalf  was  by  no  means  clear.  WhIU 
spouses  were  careful  to  say  that  th( 
was  conveyed  to  them  "as  community 
erty,"  their  further  and  more  specific 
menta  indicated  that  the  deed  was  mi 
both  because  of  the  wife's  demand,  agr 
by  the  husband,  that  she  should  have 
arate  Interest  In  the  propertj.  The 
accompanying  the  act  is  to  foe  Infen 
the  court  or  Jury  from  all  the  circumsl 
and  the  party's  own  testimony  that  ] 
not  Intend  to  make  a  gift,  while  com] 
is  not  conclusive.  It  certainly  cam 
said,  in  view  of  the  character  of  the  ei 
in  this  case,  that  the  court  was  not  i 
ized  to  find  that  the  presumption  hi 
been  overcome.    In  Fanning  v.  Green, 
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as  in  Fnlkerson  ▼.  Stiles,  156  Cal.  703,  103 
Pac.  966,  26  L.  R.  A.  (N.  S.)  181,  dted  by  ap- 
pellant, the  trial  court  had  found  tbat,  not- 
withstanding the  form  ot  the  conveyance,  the 
property  was.  In  fact,  community  property, 
and  In  each  case  the  finding  was  held  to  be 
sustained  by  the  eyldence.  If  the  trial  court 
had  foutW  the  other  way  on  the  evidence, 
its  flndkig  might  equally  have  been  upheld 
on  appeal.  In  the  present  case,  the  evidence 
offered  to  overcome  the  statutory  presump- 
tion is  decidedly  less  direct  and  convincing 
than  it  was  In  the  cases  referred  to. 

If  the  wife  was  the  owner  of  %n  undivid- 
ed one-half  interest  in  the  lots,  the  plalntifC 
was,  of  course,  not  entitled  to  prevent  a  sale 
of  her  interest,  or  to  have  such  sale,  once 
made,  set  aside. 

[I]  The  contention  that  Mrs.  Ollmour  was 
not  personally  liable  on  the  Judgment  for 
costs  is  without  merit.  Thep  former  action 
was  brought  by  her  and  her  two  coplaintiffs, 
and  the  Judgment  for  costs  ran  against  them 
as  individuals.  The  fact  that  they  describ- 
ed themselves  in  their  complaint  as  a  "water 
committee  for  residents  of  block  A,"  etc., 
does  not  alt»  their  statns  as  parties  to  the 
action. 

It  is  further  claimed  that  the  Judgment  in 
the  former  suit  had  been  paid  and  satisfied 
1^  Garrison.  But  the  finding  is  to  the  con- 
trary, and  it  la  fully  supported  by  evidence 
indicating  tbat  Garrison  did  not  pay  the 
Judgmoit,  but  merely  .took  an  assignment 
thereof  from  the  North  Pasadena  Land  & 
Water  Company. 

The  views  herein  expressed  render  imma- 
terial any  other  points  urged  in  the  briefs. 

The  Judgment  and  the  order  denying  a 
new  trial  are  affirmed. 


We  concur: 
SHAW,  J. 


RICHARDS,  Judge  pro  tern.; 


(178  Cal.  IS) 
RAEMEIi  T.  HOST  et  aL     (L.  A.  4138.) 

(Supreme  Court  of  California.     March  23, 
1918.) 

1.  Appeal  and  Eebob  <s=»856(5>— Review— 
New  Tbiai*. 

Where  motion  for  new  trial  is  made  upon 
all  the  statutory  grounds,  the  order  granting 
such  motion,  general  in  its  terms,  will  be  up- 
held on  appeal,  if  sustainable  upon  any  of  the 
grounds  stated. 

2.  Appeal  and  Bbbob  «=»1016(2)— Rbview— 
New  Tbial. 

An  order  granting  a  new  trial  will  not  be 
reviewed,  where  the  testimony  is  conflicting  as 
to  the  issues. 

8.  Appeal  and  Ebbob  «=>933(4)— Review— 
Pbesumptions. 

Where  the  order  granting  a  new  trial  does 
'  not  indicate  that  it  is  based  on  misconceptions 
of  the  trial  court  as  to  matters  occurring  at  the 
trial,  it  must  be  presumed  to  have  been  made 
on  the  ground  of  Insufficiency  of  the  evidence 
to  justify  the  decision. 


D^;tartment '  L  Appeal  from  Superior 
Conrt,  Los  Angeles  County;    W.  M.  Conley, 

Judge. 

Action  by  Gottlieb  Rahmel  against  Jules 
Rost  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Trask  &  Brown  and  Edgar  K.  Brown,  all 
of  Losi  Angeles  (Everett  L.  Ball,  of  Los  An- 
geles, of  counsel),  for  appellants.  James  R 
Jaffray  and  B.  P.  Welch,  both  of  Los  Angeles, 
for  respondent 

RICHARDS,  Judge  pro  tern.  [1-3]  This  is 
an  appeal  from  an  order  granting  the  plain- 
tiff a  new  trial.  The  action  was  one  to  re- 
cover damages  for  deceit  alleged  by  the  plain- 
tiff to  have  been  practiced  upon  him  by  the 
defendants  in  an  exchange  of  properties.  The 
findings  and  Judgment  of  the  court  upon  the 
trial  were  in  favor  of  the  defendants.  The 
motion  for  a  new  trial  appears  to  have  been 
duly  made  upon  all  the  statutory  grounds. 
The  order  of  the  trial  court  granting  said  mo- 
tion was  a  general  order,  and  hence  if  sus- 
tainable upon  any  of  the  grounds  stated  will 
be  upheld  upon  appeal.  The  appellants  de- 
vote a  large  amount  of  space  In  their  (4>enlng 
brief  to  a  review  of  the  evidence  In  the  case, 
but  It  is  conceded  that  as  to  the  alleged  mis- 
representations upon  which  the  plaintiff  prin- 
cipally relied,  there  was  direct  confiict  of  tes- 
timony, the  plaintiff  asserting  and  the  defend- 
ants denying  that  such  misrepresentations 
bad  been  made.  Upon  such  a  state  of  the 
record  the  order  granting  the  motion  for  a 
new  trial  will  not  be  reviewed  upon  appeal. 
Counsel  for  the  appellants,  however,  under- 
took to  argue  that  the  order  granting  the 
motion  for  a  new  trial  was  based  upon  some 
misconceptions  of  the  trial  court  as  to  cer- 
tain matters  occurring  at  the  trial;  but  the 
order  of  the  court  does  not  so  indicate,  and 
hence  must  be  presumed  to  have  been  made 
upon  the  ground  of  the  insufficiency  of  the  ev- 
idence to.  Justify  its  former  decision.  New- 
man V.  Overland  Pac.  Ry.  Co.,  132  CaL  73, 
64  Pac.  110;  Pollltz  v.  Wickersham,  150  CaL 
238,  88  Pac.  911. 

The  order  is  affirmed. 

We  concur:  SLOSS,  J.;  SHAW,  J. 
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DAWES  V.  TUCKER  et  al.    (S.  F.  7261.) 

(Supreme  Court  of  California.     March  27, 
191&) 

1.  MOKTGAGKS    €=>369(2)— FOBKCLOSDBE— SBT- 

TiNG  Aside — Sale — (iBouNos. 
In  suit  to  set  aside  sale  under  trust  deed 
for  error  of  the  recorder  in  entering  dates  of 
publication  of  notice,  plaintiff  could  not  prevail, 
m  tie  absence  of  showing  that  he  saw  the  copy 
erroneously  sUting  such  dates  or  relied  upon 
such  record.  

2.  MoBTOAQEs     ®=>94—Recobdation— Suffi- 
ciency. ,  , .  J    J 

Recorder's  error  m  copying  trust  deed,  re- 
quiring notice  of  sale  to  be  published  once  a 
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■wetik,  BO  aa  to  require  notice  twice  a  week,  was 
not  such  as  to  render  the  recordation  void,  wliere 
all  other  matters  were  correctly  copied,  so  that 
a  subsequent  purchaser  could  not  disregard  such 
record  aa  of  no  validity. 
3.  M0KTOAOE8  e=»360(7)  —  Settiho  Aside 
Salk— Recobdation— Presdicptions. 
In  suit  to  set  aside  sale  under  trust  deed  for 
recorder's  error  in  copying  provision  for  notice 
of  sale  on  default,  plaintiff,  who  never  saw  the 
record,  was  not  entitled  to  the  presumption  aris- 
ing from  constractive  notice  that  he  inspected 
it  and  was  misled  by  the  error. 

In  Bank.  Appeal  from  Saperior  Conrt,  Al- 
ameda Connty;  N.  D.  Arnot,  Judge. 

Action  by  George  M.  Dawes  against  Helena 
M.  Tacker,  Sr.,  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Keyes  ft  Martin,  of  Oakland,  and  Leon 
Martin,  of  San  Francisco,  for  appellant  A. 
F.  St.  Sure,  J.  Leonard  Rose,  McKee  &  Tasbei- 
ra,  and  H.  L,  Breed,  all  of  Oakland,  for  re- 
spondents. 

RICHARDS,  Judge  pro  tem.  Tbls  is  an  ap- 
peal from  a  judgment  in  favor  of  the  defend- 
ants In  an  action  brought  by  the  plaintlfT  to 
bare  set  aside  a  sale  of  certain  premises  un- 
der a  trust  deed  executed  by  the  plalntlfTs 
sra^tor,  and  to  compel  a  conveyance  of  th» 
premises  to  plaintiff  free  from  the  operation 
and  effect  of  the  trustees'  deed  issued  pursu- 
ant to  such  sale  and  all  subsequent  deeds  and 
mortgages  executed  by  the  purchaser  at  said 
sale  and  his  successors  to  the  title  acquired 
thereby.  The  cause  was  submitted  to  the  trial 
court  for  decision  upon  an  agreed  statement 
of  facts,  which  may  be  briefly  summarized  as 
follows: 

On  May  1,  1906,  Mary  Polk  Du  Bose  was 
the  owner  of  the  premises  affected  by  this 
action.  On  that  day  she  executed  a  deed  of 
trust  thereon  in  favor  of  Helena  M.  Tucker, 
Sr.,  with  Emily  F.  TPucker,  and  Helena  M. 
Tucker,  Jr.,  as  the  trustees  named  therein, 
for  the  purpose  of  securing  an  indebtedness 
of  the  grantor  to  said  Helena  M.  Tucker,  Sr., 
In  the  sum  of  $2,500,  evidenced  by  a  promis- 
sory note  for  said  sum.  The  trust  deed  con- 
tained the  provision  that,  in  case  of  default 
on  the  part  of  the  maker  of  said  note,  the 
trustees  were  empowered  to  sell  the  property 
described  In  said  trust  deed,  provided  that  be- 
fore such  sale  they  should  first  publish  a  no- 
tice of  the  time  and  place  thereof,  with  a  de- 
scription of  the  property  to  be  sold,  "at  least 
once  a  week  for  three  successive  weeks,  in 
some  newspaper  published  In  the  town  of 
Berkeley."  Tliis  deed  of  trust  was  filed  for 
record  with  the  county  recorder  of  Alameda 
county,  and  was  recorded  on  May  7,  1906. 
The  recorder,  however,  in  attempting  to  copy 
said  trust  deed  in  his  proper  book,  of  records, 
made  a  mistake  in  transcribing  the  above-quo- 
ted sentence  in  said  deed,  so  as  to  make  it  read 
that  the  notice  of  trustees'  sale  should  be 
published  "at  least  twice  a  week,"  etc.  -  It 
was  this  error  which  gave  rise  to  this  action. 


On  April  25,  1907,  Mary  Polk  Dn  Bo 
sufficient  consideration,  sold  and  < 
the  premises  covered  by  said  trust 
George  M.  Dawes,  the  plaintiff  and  a 
herein.  By  the  terms  of  said  convey 
said  property  was  sold  subject  to  so 
d«ed,  with  express  reference  there!) 
date  and  place  of  Its  record,  and  to  the 
of  the  promissory  note  which  it  h 
glv^  to  secnre:  Default  was  mad< 
payment  of  the  principal  and  Interes 
said  note,  and  thereafter,  and  shortl 
June  5,  1906,  a  demand  was  made  uj 
Dawes  for  the  payment  thereof,  and 
notified  that  if  such  payment  was  n 
thB  premises  would  be  sold  by  said 
to  satisfy  said  indebtedness  Such  ] 
not  having  been  made,  the  trustees, 
5,  1906,  began  the  publication  of  a  i 
the  sale  of  said,  premises  under  sa 
deed  In  a  Berkeley  newspaper,  and  tli 
published  the  same  once  a  week  for  tl 
secutlve  weeks  prior  to  the  29tb  day 
1906,  the  date  fixed  for  said  sale:  anc 
last-named  day  sold  the  said  property 
McQuarrie,  one  of  the  defendants  be 
the  sum  of  $2,700,  and  on  the  7th  day 
1906,  executed  to  said  McQuarrie  th< 
tees'  deed  for  the  same,  which  was 
corded  on  the  following  day;  wberei 
said  M.  S.  McQuarrie  took  possessloi 
premises  so  conveyed  to  him.  On  . 
1906,  defendants  M.  S.  McQuarrie  a 
garet  McQuarrie  made,  executed,  and 
ed  to  Isabel  De  Lcmcey  a  grant  deed 
premises,  which  was  also  duly  recon 
August  12,  1908,  the  said  Isabel  De 
and  her  husband,  Joim  8,  De  Lan( 
made  defendants  herein,  made,  execu 
delivered  a  deed  of  trust  covering  said 
es  to  secure  the  payment  of  the 
$2,500  to  the  Bankers'  Trust  Com 
Oakland,  said  deed  being  duly  recorc 
on  August  18, 1908,  the  said  defendan 
De  Lancey  and  John  S.  De  Lancey  c 
the  premises  by  a  deed  of  grant  to  J 
Stover,  also  one  of  the  defendants 
On  October  8, 1906,  the  plaintiff  bereli 
ed  to  Helena  M,  Tucker,  JSr.,  and  to 
trustees  under  said  first-named  deed 
the  entire  amount  due  to  said  date  1 
promissory  note  secured  thereby,  an 
upon  demanded  a  reconveyance  to  bii 
premises  in  question,  which  tender 
raand  were  refused  by  the  said  He 
Tucker,  Sr.,  and  also  by  her  said 
Shortly  thereafter  the  plaintiff  cod 
tills  action. 

In  his  second  and  supplemental  c( 
filed  herein  the  plaintiff  sets  forth 
main  the  facts  above  summarized, 
addition  thereto  alleges  that  prior 
commencement  of  the  action  he  ne 
the  original  of  the  said  trust  dee^ 
trustees  of  Helena  M.  Tucker,  Sr.,  am 
knowledge  or  Information,  either  a 
constructive,  as  to  the  contents  and  pi 
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thereof  except  as  the  same  appeared  and  > 
were  set  forth  In  the  record  thereof;  and 
that  the  said  plaintiff  In  the  purchase  of  said 
premises  and  at  all  times  thereafter,  In  all 
matters  relating  thereto,  "did  rely  Implicitly 
and  abs(4ntely  upon  said  record  of  said  deed 
of  trust,  and  did  at  all  times  until  long  after 
said  sale  of  said  premises  to  M.  S.  McQuarrle 
foUy  believe  that  said  record  of  said  trust 
deed  In  all  things  and  particulars  correctly 
set  forth  the  exact  terms  and  provisions  of 
said  original  trust  deed."  The  plaintiff  also 
alleged.  In  substance  that  the  said  M.  S.  Mc- 
Quarrle and  all  other  purchasers  and  incum- 
brancers subsequent  to  said  trustees'  deed 
were  not  purchasers  or  incumbrancers  in 
good  faith',  for  value  and  without  notice,  of 
the  plaintiff's  equities  as  set  forth  in  his 
complaint.  His  prayer  was  that  the  trustees 
under  said  original  trust  deed  be  ordered  and 
directed  to  convey  the  premises  to  him,  and 
that  the  conveyance  by  them  to  M.  S.  Mc- 
Qnarrle,  and  all  subsequent  transfers  and  in- 
cumbrances made  by  said  McQuarrle  or  his 
grantees  or  successors  in  Interest,  be  declared 
void,  and  that  all  such  persons  be  declared 
to  have  no  right,  title,  or  Interest  in  said 
premises,  and  that  the  said  plaintiff  do  have 
and  recover  damages  in  the  sum  of  $3,000 
from  all  of  said  defendants  for  the  detention 
of  said  property,  and  for  such  other  and  fur- 
ther relief  as  may  be  proper  in  the  premises, 
and  for  costs  of  suit 

The  defendants,  while  admitting  in  their 
answers  the  facts  averred  by  the  plaintiff, 
which  are  matters  of  record,  deny  that  the 
plaintiff  ever  or  at  all  relied  upon  the  record 
of  said  trust  deed  In  his  purchase  of  said 
premises,  or  believed  that  said  record  thereof 
correctly  set  forth  the  terms  and  provisions 
of  the  original  trust  deed;  and  they  further 
deny  that  said  M.  S.  McQuarrle  and  his 
subsequent  purchnsers  and  incumbrancers 
were  not  innocent  purchasers  without  notice 
of  the  plaintiff's  inserted  equities. 

Upon  the  trial  of  the  cause  the  parties  stip- 
ulated as  to  the  facts  of  the  case  upon  which 
the  findings  of  the  court  should  be  made,  ex- 
pressly reserving  therein  respective  objections 
to  the  introduction  and  relevancy  in  evidence 
of  the  several  Instruments  upon  which  the 
respective  parties  relied.  The  court  admitted 
all  such  lustrumeuts  In  evidence,  subject  to 
said  objections,  and  made  Its  findings  of  fact 
accordingly,  disposing  of  said  objections  by 
the  form  and  scope  of  its  Judgment,  which  it 
rendered  in  the  defendants'  favor. 

It  is  to  be  noted  that  neither  In  the  stipula- 
tion of  the  parties  as  to  the  facts  of  the  case, 
nor  in  the  findings  of  the  court  made  thereon, 
is  there  to  be  found  any  statement  or  finding 
in  support  of  the  averment  of  the  plalntlfTs 
complaint  to  the  effect  that  be  relied  upon  the 
terms  and  provisions  of  the  record  of  the 
said  trust  deed  from  Mary  Polk  Du  Bose  to 
the  trustees  of  Helena  M.  Tucker,  Sr.,  In  mak- 
ing Ills  purchase  of  the  premises,  or  at  any 
later  time;  nor  is  there  any  statement  in  ei- 


ther the  stipulation  of  the  parties  or  the  find- 
ings of  the  court  that  the  plaintiff  ever  actual- 
ly saw  said  record,  or  ever  had  any  knowl- 
edge of  the  contents  thereof,  other  than  that 
given  by  the  reference  thereto  In  his  own  con- 
veyance, or  other  than  that  imparted  by  the 
naked  constructive  notice  thereof  arising 
from  the  fact  of  such  record.  Such  being  the 
state  of  the  agreed  facts  and  findings  herein, 
it  Is  plain  that  the  plaintiff  delpended  at  the 
trial  of  the  cause  for  his  right  of  recovery 
therein,  and  must  here  depend,  for  his  right 
to.  a  reversal  ot  the  Judgment,  solely  upon  his 
constructive  notice  of  the  terms  and  provi- 
sions of  the  record  of  said  original  trust  deed, 
without  any  proof  or  showing  on  his  part  of 
any  actual  knowledge  of  the  contents  of  said 
record,  or  of  any  actual  reliance  thereon  at 
the  time  of  his  purchase  of  the  premises,  or 
at  all.  This  presents  the  sole  question  neces- 
sary to  be  determined  upon  this  appeal. 

[1  ]  There  can  be  no  quarrel  with  the  cases 
cited  by  the  appellant  herein,  dealing  histor- 
ically with  the  subject  of  constructive  notice 
imparted  by  the  recordation  of  Instrnments 
conveying  title  to  real  property  and  declaring 
the  full  right  of  purchasers  or  Incumbrancers 
of  such  property  to  rely  thereon.  We  are  In 
full  accord  with  the  principles  enunciated  In 
these  cases.  But  the  difBcuIty  herein  consists 
in  their  application  to  the  facts  of  the  case  at 
bar  as  these  are  set  forth  in  the  stipulation 
of  the  parties  and  in  the  findings  of  the  court 
The  plaintiff  herein  comes  into  a  court  of  eq- 
uity seeking  relief  from  the  effect  of  a  trus- 
tees' sale  of  the  premises  to  which  he  claims 
title,  under  the  precise  terms  of  an  original 
trust  deed  covering  the  same,  and  executed 
prior  to  the  time  when  he  acquired  whatever 
title  or  equity  in  the  said  premises  remained 
in  the  maker  of  said  trust  deed.  In  order  to 
obtain  such  equitable  relief  the  plaintiff  must 
have  been  able  to  show  some  actual  injury 
sustained  by  him.  through  the  said  action  of 
such  trustees  in  the  proper  exercise  of  their 
trust,  and  this  injury  could  only  have  arisen 
out  of  the  fact,  if  it  be  the  fact,  that  the 
plaintiff  had  relied  upon  said  record  In  mak- 
ing his  purchase  of  the  premises  and  In  re- 
spect to  the  trustees'  sale  thereof,  and  had 
been  misled  as  to  the  terms  and  conditions 
contained  in  said  original  trust  deed  by  the 
mistake  of  the  recorder  In  erroneously  Insert- 
ing in  his  record  of  the  same  the  single  word 
upon  which  the  plaintiff  rests  his  case.  In 
order  for  the  plaintiff  to  recover  In  such  a 
case  by  proof  that  he  had  been  thus  misled, 
he  must  have  been  actually  and  not  merely 
constructively  misled;  for  no  person  can  be 
misled  to  his  injury  In  a  transaction  by  any 
fact  or  circumstance  upon  which  he  placed  no 
reliance  in  entering  into  such  transaction.  In 
the  stipulation  of  the  parties  hereto  as  to  the 
facts  upon  which  the  findings  and  Judgment 
of  the  trial  court  are  predicated  there  is  no 
showing  or  even  suggestion  that  the  plaintiff 
ever  saw  the  recorded  copy  of  the  trust  deed 
in  question  or  any  abstract  thereof  or  ever 
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knew  or  Inquired  as  to  the  contents  thereof 
In  making  his  purchase  of  the  property,  and 
there  Is  no  statement  or  suggestion  that  the 
said  plaintiff  did  In  fact  actually  rely  either 
upon  said  record  or  upon  the  legal  fiction  of 
bis  constructive  notice  of  Its  contents  in  mak- 
ing said  purchase,  or  at  any  time  thereafter, 
or  at  all.  In  the  absence  of  such  a  showing 
be  has  not  made  out  his  case. 

[2]  The  plaintiff,  however,  Insists  that  the 
record  of  the  original  deed  is  void  and  of  no 
effect  because  It  is  not  a  true  copy  thereof, 
but  only  a  purported  copy  of  an  Instrument 
which  had  no  existence  in  fact,  and  that  he 
therefore  stands  in  the  position  of  one  who 
has  purchased  proiwrty  upon  which  there  was 
an  unrecorded  incumbrance  of  which  he  bad 
no  notice.  We  do  not  think,  however,  that 
the  error  of  the  recorder  in  the  Instant  case 
wns  of  such  consequence  as  to  render  the  rec- 
ordation of  the  instrument  in  respect  to 
which  it  happened  entirely  and  utterly  void. 
In  all  such  essential  particulars  as  the  names 
of  the  parties,  the  designation  of  the  debt 
secured,  the  description  of  the  property,  the 
general  definition  of  the  rights  of  the  parties 
and  duties  of  the  trustees,  the  record  truly 
transcribes  the  original  trust  deed,  and  It 
was  therefore  sufficient  in  these  respects  to 
give  notice  to  intending  purchasers  or  later 
tncimibrancers  of  the  existence  and  terms  of 
said  trust  deed.  It  cannot  therefore  be  held 
to  be  void  as  a  record  of  a  nonexistent  orig- 
inal which  the  plaintiff  was  entitled  wholly 
to  disregard.  In  some  respects,  at  least,  the 
trust  deed,  as  originally  written  and  as  re- 
corded, required  the  plaintiff,  as  a  subsequent 
grantee  of  the  premises,  to  look  behind  the 
record  and  to  the  original  documents  to  as- 
certain certain  vital  facts  affecting  bis  pur- 
chase of  the  premises;  as,  for  instance,  the 
trust  deed  does  not  'set  forth  the  terms  of  the 
promissory  note  which  it  secures,  either  as  to 
the  amount  of  Interest  It  bears  or  the  time  of 
payment  thereof.  It  would  have  been  the  duty, 
therefore,  of  the  plaintiff,  for  bis  own  protec- 
tion, to  have  inquired  as  to  the  contents  of  the 
original  documents  in  respect  to  these  mat- 
ters; and  it  may  be  plausibly  argued  that  bis 
duty  to  thus  ascertain  the  Ume  when  the  in- 
debtedness would  fall  due  would  also  require 
blm  to  Inform  himself,  by  reference  to  the 
original  documents,  as  to  the  penalties  which 
would  follow  upon  the  default  of  either  his 
grantor  or  himself  in  the  payment  of  the  ob- 
ligation thus  secured.  It  is  not  necessary, 
however,  to  press  the  inquiry  thus  far,  for 
the  reason  that  the  stipulated  facts  of  the 
case  fail  to  disclose  that  the  plaintiff  went  ei- 
ther to  the  record  or  to  the  original  docu- 
ments to  Inform  himself  as  to  any  of  these 
matters,  but  rests  his  entire  case  upon  the 
naked  fiction  of  his  constructive  notice  of  the 
terms  of  the  Instrument  as  recorded,  without 
proof  or  finding  that  he  ever  in  fact  relied 
thereon. 


[3]  The  appellant  urges,  however,  that  not- 
withstanding the  absence  of  any  showing  In 
the  stipulated  facts  of  the  case  that  plaintiff 
knew  anything  of  the  record  or  that  he  relied 
thereon  In  hla  purchase  of  the  property  in 
question,  or  thereafter,  he  is  entitled  to  the 
presumption,  arising  from  his  constructive 
notice  thereof,  that  he  did  In  fact  Investigate 
the  record  and  did  In  fact  rely  upon  it;  for 
since,  as  be  argues,  the  law  holds  that  as 
against  a  party  be  is  presumed  to  have 
knovra  such  facts  as,  being  put  npon  inquiry. 
he  would  reasonably  have  discovered,  the 
like  presumption  operates  In  his  favor.  The 
argument  is  plausible,  but  it  Is  sophistry. 
The  reason  for  the  creation  of  such  a  pre- 
sumption against  a  party  put  upon  inquiry 
as  to  any  fact  is  that  due  diligence  is  requir- 
ed of  all  persons  concerned  in  a  transaction ; 
but  to  Invert  the  presumption  would  be  to 
destroy  the  reason  for  it  by  rewarding  a  par- 
ty for  not  doing  that  which  due  diligence 
would  have  required  him  to  do.  As  In  the  in- 
stant case,  so  far  as  the  record  herein  disclos- 
es, the  plaintiff  purchased  the  property  In 
question  without  any  examination  or  Inquiry 
as  to  the  state  of  the  record  title,  and  with- 
out any  actnal  reliance  upon  the  fact  which 
it  would  have  disclosed  had  such  examination 
been  made.  To  indulge  In  a  presumption  that 
he  did  these  things  would  be  to  substitute  the 
presumption  for  proofs,  which  It  was  bis  duty 
and  fully  within  his  power  to  produce  if  they 
existed,  and,  if  they  did  not  exist,  to  permit 
the  presumption  to  furnish  the  foundation 
tor  a  wrong.  V?e  find  no  merit,  therefore,  in 
this  contention  on  appellant's  behalf.  The 
foregoing  views  render  unnecessary  a  consid- 
eration of  the  question  argued  elaborately  In 
the  briefs  of  respective  counsel  as  to  whether 
the  subsequent  purchasers  and  Incumbrancers 
under  the  trustees'  deed  from  McQnarrie 
were  bona  fide  purchasers  and' Incnrahrancem 
so  as  not  to  be  affected  by  the  equity  asserted 
by  the  plaintiff  in  this  action. 

The  Judgment  Is  affirmed. 

We  concur:  ANOELLOTTT.  0.  J.;  8HAW, 
X;  WILBUR,  J.;  JIELVIN,  J.;  VIOTOB 
B.  SHAW,  Judge  pro  tem. 


flODTHERN  PAO.  CO.  t.  INPUSTRTAL 
ACO.  COMMISSION.     (S.  F.  8583.) 

(Supreme  Court  of  California.    March  25, 1918. 
Rehearing  Denied  April  24,  1018.) 

1.  CoTTRTS  i3=>07f5)  —  DEcisroNS  of  UmrBO 
States  CoubtS:— Fbdbbai.  Kuplotbbs'  Lia- 
bility Act. 
On  question  whether  employment  falls  with- 
in scope  of  Employers'  Linbility  Act  April  22, 
1908,  c.  149,  35  Sut.  65  (U.  S.  Comp.  St.  1916, 
!§  8657-8665),  the  court  mn«t  give  controlling 
force   to   the   decisions   of  the    United    States 
courts. 
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2.  COHMEBCX  «=s>27(5)— Fkdebal  Euplotebs' 
IiiABiuTY  Act  —  Chabaoteb  or  EIiifloy- 
UENT — "Interstate  Commebce." 
A  servant  iniured  while  working  on  main 
power  line  carrying  alternating  current  to  sub- 
stations,  which   converted  it   to  direct  current 
for  operating  cars  in  interstate  commerce,  was 
not  injured   in   interstate  commerce;    bis  em- 
ployment being  too  remote. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state  Commerce.] 

Wilbur  and  Melvin,  33.,  dissenting. 

In  Bank.  Application  by  the  dependents 
of  William  T.  Butler  for  workmen's  compen- 
sation. Opposed  by  the  Southern  Pacific 
Company,  employer.  On  petition  of  the  em- 
ployer for  a  writ  of  review,  to  review  award 
of  the  Industrial  Accident  Commission  in 
favor  of  the  dependents.     Award   affirmed. 

A.  L.  Clark  and  Henley  C.  Booth,  both  of 
San  Francisco,  for  petitioner.  Chrlst<H>ber 
M.  Bradley,  of  San  Francisco,  for  respondent 

SliOSS,  J.  The  Industrial  Accident  Com- 
mission made  an  award  In  favor  of  the  de- 
pendents of  William  T.  Butler,  who  was  kill- 
ed while  working  as  an  electric  lineman  in 
the  employ  of  petitioner,  Southern  Pacific 
Company.  Said  company  (derates  a  system  of 
electric  railway  lines  In  Alameda  county: 
its  cars  being  used  In  both  Intrastate  and  In- 
terstate commerce.  For  the  generation  of 
electric  power  the  company  maintains  at 
Frultvale  a  main  power  house,  whence  an 
alternating  current  of  high  voltage  is  trans- 
mitted through  a  main  power  line  to  substa- 
tions. At  the  substations  the  current  passes 
through  converters  and  transformers  which 
convert  It  to  a  direct  current  and  reduce  Its 
voltage.  The  direct  current,  thus  reduced, 
passes  to  the  trolley  wires,  and  from  them  to 
the  motors  on  the  cars.  When  Butler  sus- 
tained the  fatal  Injury,  which  was  caused  by 
an  electric  shock,  he  was  engaged  in  wiping 
Insulators  on  the  main  twwer  line  between 
the  Frultvale  power  houise  and  the  substa- 
tions. 

This  writ  of  review  was  issued  to  test 
the  validity  of  the  employer's  claim  that  the 
commission  was  without  Jurisdiction  to 'make 
an  award,  for  the  reason  that  Butler  was  en- 
gaged in  Interstate  commerce,  within  the  pur- 
view of  the  act  of  Congress  of  April  22, 1908. 
In  Its  findings  the  commission,  after  setting 
forth  In  some  detail  the  circumstances  sur- 
rounding the  employe's  Injury,  declares:   . 

"That  while  said  employ^  was  working  as 
aforesaid  oetween  said  power  house  and  said 
substation,  the  electricity  which  caused  said 
electric  shock  had  not  reached  its  point  of  dis- 
tribution to  said  electric  cars,  and  be  was  em- 
ployed in  work  preliminary  to  the  running  of 
said  electric  cars,  and  that  therefore  he  was  not 
employed  in  interstate  commerce." 

[1]  Upon  the  question  whether  a  given  em- 
ployment falls  within  t^e  scope  of  the  fed- 
eral act,  we  must  look  to  the  decisions  of  the 
raurts  of  the  United  States  as  of  controlling 


forceL  In  Shanks  r.  DeL,  Ia  &  W.  R.  R.  Co, 
230  U.  &  556,  36  Sup.  Ct  188,  60  U  Ed.  436^ 
I*  R.  A.  19160,  797,  the  court  said-. 

"The  true  test  of  employment  io  such  com- 
merce in  the  sense  intended  is:  Was  the  em- 
ploy6  at  the  time  of  the  injury  engaged  in  in- 
terstate transportation  or  In  work  so  doselr 
related  to  it  as  to  be  practically  a  part  of  it?" 

The  commission  was,  no  doubt,  seeking  to 
apply  this  test,  and  we  take  It  that  the  word 
"preliminary,"  though  perhaps  not  an  alto- 
gether appropriate  term,  was  used  by  It  In 
Its  finding  to  express  the  Idea  that  the  work 
In  which  Butler  was  engaged  was  not  so 
closely  related  to  Interstate  transportation 
as  to  be  a  part  of  It 

The  opinion  In  the  Shanks  Case  refers  to  a 
number  of  earlier  cases  In  which,  upon  vary- 
ing facts,  the  federal  statute  had  been  held 
to  be  applicable  or  Inapplicable.  Upon  exam- 
ination of  these  decisions  It  will  be  found 
that  each  case  turited  upon  the  peculiar  facts 
of  the  employment  In  question.  It  may  be 
said,  however,  that  the  decisive  consideration 
is  always  the  closeness  or  remoteness  of  the 
particular,  work,  as  related  to  Interstate  trans- 
portation. In  this  court  It  has  been  held  that 
a  mechanic  engaged  In  repairing  a  switch 
engine  which,  was  used  In  the  transporta- 
tion of  commerce.  Interstate  and  Intrastate, 
was  engaged  In  Interstate  commerce  within 
the  meaning  of  the  act  (Southern  Pac.  Co.  v. 
Plllsbury,  170  Oal.  782.  161  Pac.  277,  L.  R. 
A.  1916E,  916) ;  that  a  watchman  on  a  main 
steam  line  was  engaged  In  Interstate  com- 
merce,  (Southern  Pac.  (3o.  V.  Industrial  Ace. 
Com.,  174  CaL  8, 161  Pac.  1139.  L.  R.  A.  1917E. 
262);  as  was  a  lineman  who  was  removing 
a  telephone  wire  which  had  fallen  on  the 
trolley  wire  of  the  same  lines  Involved  In 
this  proceeding  (Southern  Pac.  Co.  v.  Indus- 
trial Ace.  Com.,  174  CaL  19,  161  Pac.  1143). 

In.  C,  B.  A  Q.  R.  R.  Co.  v.  EDarrington. 
241  U.  6.  177,  36  Sup.  Ot  617,  60  li.  Ed. 
941,  the  Supreme  Court  of  the  United  States 
had  occasion  to  consider  a  state  of  facts  more 
closely  analogous  to  the  situation  here  pre- 
sented. The  injured  employe  was  a  member 
of  a  switching  crew  which  was  engagred  In 
switching  cars  of  coal  belonging  to  the  rail- 
road company.  The  coal  was  being  switched 
to  a  shed,  where  It  was  to  be  placed  In  bins 
and  chutes,  and  supplied  as  needed  to  loco- 
motives engaged  In  Interstate  as  well  as  In- 
trastate transportation.  It  was  held  that  the 
federal  Employers'  Liability  Act  was  not  ap- 
plicable. Applying  the  test  laid  down  In  the 
Shanks  C!ase,  the  court  said  that: 

"Manifestly  there  was  no  such  close  or  direct 
relation  to  interstate  transportation  In  the 
taking  of  the  coal  to  the  coal  chutes.  Thia  was 
nothing  more  than  the  patting  of  the  coal  sup- 

gly  in  a  convenient  place  from  which  it  could 
e  taken  as  required  for  use." 

[2]  The  reasoning  is  apt  here.  The  coal  was 
essential  to  the  production  of  motive  power 
for   the  locomotives,  Just  as.   In  this  case. 
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the  electric  current  was  necessary  to  move 
petltlcmer's  cars.  Bat  In  morlngp  the  coal  to 
the  sbed  Harrlng^ton  was  engaged  In  a  work 
which  was  at  least  one  step  removed  from 
the  actual  furnishing  of  the  coal  to  the  en- 
gines, and  this  precluded  that  close  relation 
of  his  work  to  interstate  commerce  which 
would  bring  him  within  the  scope  of  the  fed- 
eral act  So  in  this  case  Butler  was  worldng 
on  the  part  at  the  line  between  the  main 
power  house  and  a  substation.  The  current 
was  still  to  pass  through  the  transformers 
and  converters,  and  be  so  converted  and  re- 
duced as  to  be  suitable  for  use  in  propelling 
the  cars.  The  test  of  remoteness  seems  as 
applicable  In  the  one  case  as  In  the  other. 
It  is  true,  as  petitioner  claims,  that  the 
electric  current,  once  it  la  generated  at  the 
main  power  house,  passes  along  the  main 
power  line,  to  and  through  the  converters 
and  transformers  In  the  substations,  and  to 
the  trolley  wires,  without  Interruption,  and 
without  storage.  No  doubt,  too,  a  break  in 
tliat  current  at  any  point,  however  remote 
from  the  lines  of  track,  would  immediately 
stop  the  progress  of  all  cars  then  moving. 
But  We  think  the  decisive  factor  In  the  case 
is  not  to  be  sought  in  these  cliaracteristics 
of  electric  energy.  As  the  Supreme  Court  of 
the  United  States  says: 

"The  federal  act  speaks  of  interstate  com- 
merce in  a  practical  sense  suited  to  the  occa- 
sion." Shanks  v.  Del.,  Lack.  &  West.  R.  B., 
supra ;   C,  B.  &  Q.  R.  R.  v.  Harrington,  supra. 

Viewing  the  question  before  us  1b  this 
light,  we  think  the  answer  to  it  should  be  the 
same  as  that  given  in  the  Harrington  Case. 
The  main  power  Une  is  not  part  and  parcel 
of  the  railroad  or  Its  equipment.  In  the 
same  sense  as  the  roadbed  or  the  trolley 
Uae.  It  Is  an  Instruaeatallty  by  meaaq  of 
whlcli  tometbing  necessary  for  the  operation 
of  the  cars  Is  brought  to  a  point  where  It 
can  be  usefully  applied.  Its  purpose  is  sim- 
ply to  get  to  the  road  the  necessary  power  to 
operate  cars  thereon — the  same  purpose  serv- 
ed by  wagons  or  cars,  laden  with  coal  to  be 
carried  to  the  road  for  the  operation  of  Its 
locomotives.  Even  though  the  power  flows 
without  Interruption  from  the  power  house 
to  the  trolley  lines.  It  stlU  remains  that  all 
that  the  main  line  does,  and  all  that  those 
engaged  in  keeping  it  in  order  do,  is  to.  assist 
in  putting  on  to  the  trolley  line  the  necessary 
power  to  be  used  by  the  operatives  of  the 
Toad  as  desired,  or,  to  paraphrase  the  lan- 
guage already  quoted  from  the  Harrington 
Case,  "putting  the  electric  power  [coal  sup- 
ply] in  a  convenient  place  from  which  It 
could  be  .taken  as  required  for  use." 

We  think,  therefore,  that  the  commissiOD 
was  Justified  in  exercising  Jurisdiction. 

The  award  is  afflnued. 

We  concur:  ANOESLLGTTI,  C.  J.;  VIO- 
TOR  B.  SHAW,  Judge  pro  tem ;  BIOHABX)S, 
Judge  pro  ten. 
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WILBUR,  J.  I  dissent  Itie  test 
by  the  Supreme  Court  of  the  Unite 
to  be: 

"Was  the  employ^  at  the  time  of  t' 
engaged  in  interstate  transportation,  oi 
so  closely  related  to  it  as  to  be  prai 
part  of  it?" 

The  deceased  was  engaged  in  work 
an  insulator  that  supported  a  wire  ' 
actually  in  use  In  moving  trains  en 
Interstate  commerce,  and  was  killed 
resulting  from  a  shock  caused  by  a 
of  some  of  the  electric  current  so  m 
connection  with  the  actual  mover 
trains  was  so  direct  that  had  all  th( 
short-circuited  through  his  body  Its 
the  trains  In  motion  wonld  have  bee 
taneous. 

The  electricity  In  question  was  g 
at  a  steam-generating  plant  at  I 
That  steam  plant  was  Just  as  truly  c 
the  moving  cars  aa  thong^  the  sb 
been  generated  la  a  locomotive  att 
the  train.  The  electric  transmission 
merely  a  means  of  conducting  that 
the  train,  and  In  no  sense  differs 
contemplation  from  the  system  of  t 
sion  of  power  by  cable  to  the  cars  o 
railroad.'  It  Is  mecely  a  means  to 
an  instrumentality  for  moving  li 
commerce;  a  method  of  applying  tl 
tial  energy  of  coal  and  fuel  oil  to  tl 
ment  of  a  train.  The  Instant  the 
energy  was  converted  into  kinetic  < 
became  the  proximate  cause  of  tra 
ment,  and  the  Instrumentalities  use 
plying  It  to  the  Interstate  commer 
wacb  a  part  of  the  system  of  transi 
as  the  car  In  which  the  passenger  o 
rides.  The  Intimate  connection  wltl 
tual  movement  of  trains  is  shown  by 
that  the  instant  the  power  plant  < 
oiterate,  or  the  transmission  wire 
the  car  upon  the  railroad  track,  whet 
10  miles  or  500  miles  away,  Immediat 
The  fact  that  in  transmitting  this 
passes  through  what  Is  known  as  tr 
ing  stations  has  no  significance  v 
It  must  be  conceded  that  distance 
factor  In  the  determination  of  the 
whether  or  not  a  persbn  is  engag< 
terstate  commerce.  For  Instance, 
would  doubt  that  If  a  train  despa 
Eiffel  Tower,  Paris,  operated  trains 
terstate  railroad  in  California  fro 
he  would  be  engaged  In  interstate  c 
The  question  of  the  method  of  the 
slon  of  his  orders  would  likewise  be 
rial.  He  might  use  wireless  across  t 
tic  Ocean,  a  telegraiph  wire  from  K 
to-  San  Frandaco,  and  a  telephone  i 
Francisco  to  the  station  agent,  wl 
the  message  and  hands  It  to  the  c 
It  would  make  no  difference  If  the 
was  originalljT  written  and  transi 
French  and  was  afterwards  transi 
English.  It  Is  obvious  that  the  tme 
is:  "Were  the  messages  that  wert 
tlM  train  diespatcher  obeyed  by   1 


quescion  nere  is:  was  uae  power  passing 
along  the  power  line  the  proximate  eanse  ot 
the  motion  of  the  trains?"  If  so,  those  en- 
gaged In  operating  or  maintaining  the  de- 
vices by  which  the  power  is  transmitted 
would,  upon  the  principle  above  stated,  be 
engaged  In  Interstate  commerce.  That  thU 
power  fio  transmitted  was  the  proximate 
cause  of  the  movemoit  of  the  trains  would 
seem  to  be  conclusively  answered  in  the  af- 
flrmntive  by  the  fact  that  any  break  In  the 
power  line  Instantaneously  affects  the  moving 
trains.  The  transforming  stations  referred 
to  in  the  majority  opinion  are  merely  a 
means  to  an  end,  viz.  the  transmission  of  the 
Iiower  from  the  steam  plant  to  the  train.  The 
fireman  In  the  generating  plant  is  as  truly 
engaged  In  moving  Interstate  conmnerce  as  is 
the  fireman  of  a  locomotive  hauling  such 
commerce.  In  each  case  the  fireman  is  put- 
ting into  the  firebox  potential  energy  in  the 
form  of  coal  or  oil.  That  energy  before  it  is 
applied  to  the  cars  must  first  be  converted 
Into  heat,  a  form  of  kinetic  energy,  and  then 
from  beat  into  train  motion.  The  fact  in  tbnt 
both  are  actually  engaged  In  moving  the 
train  by  the  process  of  converting  the  poten- 
tial energy  stored  in  coal  or  oil  into  the 
movement  of  a  train.  If  there  were  some 
process  Involved  in  the  scheme  of  electrical 
'  transnilsston  of  power  similar  to  the  storage 
of  coal,  in  other  words,  if  the  electricity  was 
stored  in  one  place,  as  oil  or  coal  may  be 
stored,  and  thus  reconverted  Into  potential 
energy,  and  then  used  out  of  the  storage  bat- 
teries, as  in  the  case  of  an  electric  automo- 
bile, the  situation  might  be  analogous  to  that 
referred  to  In  C,  B.  &  Q.  R.  R.  v.  Harrington, 
241  U.  S.  177,  36  Sup.  Ct  517,  TO  L.  Ed.  941, 
but  under  the  agreed  facts  there  Is  no  storage 
whatever.  This  case  cannot  be  distinguished 
in  principle  from  the  case  of  Southern  Pacif- 
ic Co.  V.  Industrial  Accident  Com.,  174  CSal. 
8,  101  Pac.  ll.TO,  L.  R.  A.  1917E,  262,  where 
a  lineman  was  killed  while  engaged  in  re- 
moving a  telephone  wire  wblch  had  fallen  on 
a  "trolley  wire  of  the  same  line  involved  in 
this  proceeding."  The  power  transmission 
line  was  but  an  extension  of  the-  trolley  wire, 
as  much  a  part  of  the 'system  as  feed  wires 
along  the  track,  or  the  span  wires  supporting 
the  trolley  wires. 

I  concur:    MEbVIN,  J. 

(36  Cal.  App.  n9) 

Ex  parte  JOHNSON.     (Cr.  692.) 

(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    Feb.  19,  1918.) 

1.  InfaWts  *=»16— Juvenile  Dblikquenct— 
Juvenile  Court  Law— Pbobationabt  Com- 
mitment. 
I'he  juvPDlle  court  law,  in  case  of  an  ordi- 
nary crimioni  ioformation.  permits  the  superior 
court  to  make  a  probationary  commitmeot  of  a 


court  the  right  to  change  or  modify  ita  jndg- 
ment  at  any  time  during  the  probationary  term. 

2.  Infants  $=»ie— Juvenile  Delinquekct 
— Juvenile  Court  Law— Prestoh  school 
op  inoustrt. 

The  juvenile  court  law  does  not  take  awa.T 
from  the  board  of  trustees  of  the  Preston  S«h'ol 
of  Industry  the  right  to  allow  paroles  or  make 
discharges  of  inmates. 

3.  Infants  €=>16 — Juvenile  Delijiquenct 
— Commitment  to  School  of  Industrt— 
Discharge — Statutes. 

I'nder  the  juvenile  court  law  (Stata.  1915. 
p.  1225)  I  9,  providing  that  any  order  made  by 
the  court  in  case  of  any  person  subject  to  ta 
jurisdiction  under  the  act  may  be  changed. 
modiiied,  or  set  aside,  provided  that  nothing  in 
the  act  shall  be  deemed  to  interfere  with  tJte 
system  of  parole  and  discharge  provided  by  law 
or  by  rule  of  the  board  of  trustees  of  tlie  Pres- 
ton School  of  Industry,  in  view  of  sectitni  17 
of  the  act  providing  for  the  estabUshment  of  Um 
Preston  School  of  Industry  (St  18SU.  p.  100. 
as  amended  by  St  1893,  p.  39,  St  1900.  Pl  994, 
and  St  1915,  p.  849),  providing  it  shall  be  law- 
ful for  the  board  of  trustees  to  give  an  honor- 
able dismissal  to  any  inmate,  who  shall  there- 
after be  released  from  all  penalties  and  dis- 
abilities resulting  from  the  offenses  and  eiimea 
for  which  he  was  committed,  and  that  the 
magistrate  or  court  shall  thereupon  dismisa  tbe 
accusation  pending;  against  the  discharged  in- 
mate, where  a  minor  charged  with  grand  lar- 
ceny was  convicted  and  committed  to  the  Pres- 
ton School  of  Industry  "until  he  reaches  the  age 
of  21  years,  unless  sooner  discharged  by  law." 
with  an  order  that  he  should  not  be  released 
except  by  order  of  court  but  should  be  returned 
to  court  on  attaining  bis  majority,  and  auefa 
minor  was  honorably  discharged  by  the  ti  iiatcta 
of  the  school  of  industry,  and  given  a  certificata 
thereof,  he  was  released  from  all  penalties  and 
disabilities  resulting  from  the  offenses  for  whkfa 
he  was  committed,  and  entitled  to  discharge 
from  the  custody  of  the  sheriff  who  had  raar^ 
rested  him,  the  court  assuming  juriadictioo  oo 
the  ground  that  it  had  been  retained  under  the 
commitment  issued  to  the  school  of  indostir. 

In  the  matter  of  the  applioatlOB  of  Ledle 
Johnson  for  writ  of  liabeos  corpns.  Fetltloo- 
er  ordered  discharged  from  cnstody. 

Arthur  E.  T.  Chapman,  of  Los  AnjEriea, 
for  petitioner.  Thomas  Lee  Woolwine,  IXst 
Atty.,  and  Wm.  J.  Clark,  Deputy  DisL  Atty- 
both  of  Los  Angeles,  for  respondent. 

JAMES,  (T.  Habeas  cocpusL  Petitioner 
seeks  to  secure  his  discharge  from  tbe  ens- 
tody  of  the  sheriff  of  Los  Angeles  county.  In 
July,  1916,  petitioner  was  convicted  b^ore  a 
Jury  of  the  crime  of  grand  larceny.  The  court 
determined  his  age  at  that  time  to  be  19  years, 
and  that  he  was  a  fit  subject  for  commltmait 
to  tbe  Preston  School  of  Industry.  Tbe  fol- 
lowing Judgment  was  then  entered: 

"It  is  ordered  that  the  said  Leslie  Johnson  be 
and  he  is  hereby  committed  to  the  said  Prestom 
School  of  Industry,  at  lone,  Cal.,  until  he  mcb- 
es  the  age  of  21  years,  unless  sooner  diacharged 
by  law,  provided,  however,  the  said  minor  is  not 
to  be  released  or  disdiarged  except  by  order  of 
this  court  first  had  and  obtained,  but  to  be  re- 
turned to  court  upon  attaining  majority." 

On  January  6,  1918,  tbe  authorities  at  tbe 
sdiool  of  industry  to  which  i>etltloner 
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committed  gave  him  an  bonorable  disdiarge, 
certiScate  of  which  has  been  here  exhibited. 
■Thereafter,  upon  petitioner's  return  to  Los 
Angeles  county,  be  was  rearrested,  the  court 
assuming  jurisdiction  on  the  ground  that 
such  jurisdiction  had  been  retained  under  the 
commitment  theretofore  Issued  to  the  Preston 
school.  Thereafter  the  court  made  its  order 
determining  tliat  petitioner  had  violated 
conditions  of  his  probation,  and  thereupon 
sentence  was  Imposed  that  petitioner  l>e  im- 
prisoned in  ttie  state  prison  for  not  less  than 
one  nor  more  than  10  years. 

[1-3]  It  is  first  contended  in  behalf  of  pe- 
titioner that,  as  (petitioner  was  regularly 
tried  and  convicted  under  an  ordinary 
criminal  information,  when  the  court  de- 
termined that  he  should  be  committed  to 
the  school  of  Industry  It  exhausted  its 
right  of  cMitrol  of  the  minor.  Under  the 
express  terms  of  the  act  (Stats.  1889,  p. 
100,  as  amended  Stats.  1893,  p.  39,  as  amend- 
ed Stats.  1909,  p.  964,  as  amended  Stats. 
1915,  p.  849),  this  conclusion  would  seem 
to  follow.  However,  counsel  for  respcndent 
sheriff  contends  that  the  juvenile  court 
law  permits  the  superior  court  in  such  a 
case  to  make  probationary  commitment, 
leaving  In  the  court  the  right  to  change  or 
modify  Its  Judgment  at  any  time  during  the 
probationary  term.  ,  Such  undoubtedly  is  the 
condition,  of  the  law  respecting  ordinary 
proceedings  under  the  juvenile  act  Acting 
ander  the  authority  of  that  law,  the  superior 
court  la  proper  cases  has  the  right  to  repose 
the  custody  of  a  minor  during  the  probation- 
ary period  In  the  parent  or  guardian  or  pro- 
bation officer  or  to  conunlt  such  minor  to  a 
state  school  Stats.  1915,  p.  1225.  Section  25 
of  the  act  provides  that  its  provisions  shall 
supersede  the  provisions  of  the  act  relating 
to  the  Preston  School  of  Industry  as  to  the 
"mode  of  commitments"  to  that  institution. 
However,  there  is  another  provision  impor- 
tant to  be  considered,  and  that  is  found  In 
section  9  of  the  same  law.    It  is  as  follows: 

"Any  order  made  by  the  conrt  in  case  of  any 
person  subject  to  the  jurisdiction  of  the  court 
under  the  provisions  of  any  of  subdivisions  one 
to  thirteen  inclusive  of  section  one  of  this  act 
may  at  any  time  be  changed,  modified  or  set 
aside  as  to  the  judge  may  seem  meet  and  prop- 
er; provided,  however,  that  nothing  in  this  act 
contained  shall  be  deemed  to  interfere  with  the 
system  of  parole  and  discharge  that  is  now  or 
may  hereafter  be  provided  by  law,  or  by  rule  of 
the  board  of  trustees  of  the  Whittier  State 
School,  the  Preston  School  of  Industry  or  the 
California  School  for  Girls,  or  any  similar  state 
institution  or  institutions,  respectively,  for  the 
parole  and  discharge  of  wards  of  the  juvenile 
court  committed  to  the  said  schools  or  to  any 
similar  state  institutions  hereafter  created,  or 
with  the  management  of  the  said  schools,  save 
that  the  court  committing  a  ward  to  any  of  said 
schools  may  thereafter  change,  modify  or  set 
aside  said  order  of  commitment  upon  ten  days' 
notice  of  the  hearing  of  the  application  therefor 
being  served  by  United  States  mail  upon  the  su- 
perintendent of  the  said  school  to  which  said 
person  baa  previously  been  committed,  and  pro- 
viding that  the  court  shall  not  then  change,  mod- 
ify or  set  aside  said  order  without  due  condd- 


I 
•ration  of  the  effect  thereof  upon  the 
and  parole  system  of  said  school  or  ins 

An  express  condition  of  this  subdl 
that  nothing  In  the  act  shall  be  deem 
terfere  with  the  system  of  parole  . 
charge  that  may  be  provided  by  law     i 
of  the  board  of  trustees  of  the  scho< 
dustry.    There  is  the  proviso  that  tl 
may  change  and  modify  its  order 
mitment  upon  ten  day's  notice  to  be 
the  superintendent  of  the  school.    Tt 
condition  of  course  presupposes  thai     i 
time  such  modification  is  sought  to  I 
the  person  affected  has  not  been  the    I 
discharged  from  the  Institution.    To     i 
as  we  must,  then,  that  the  juvenile  cc    ' 
does  not  take  away  from  the  board 
tees  of  the  school  of  industry  the  rlgl 
low  paroles  t>r  make  discharges  of  t 
we  have  to  examine  the  law  creat    i 
school  and  providing  for  the  authorit 
respecting  paroles  and  discbarges  the    : 
Section  17  of  the  act  providing  for 
tabUshment  of  the  Prestom  School  of 
try  (hereinbefore  referred  to)  provides   i 
lows: 

"It  shall  be  lawful  for  the  board,  whe 
may  deem  any  inmate  of  said  institution 
l>een  so  far  reformed  as  to  justify  his  di 
to  give  him  an  honorable  dismissal,  and 
an  entry  of  the  reasons  for  such  dismiss 
made  in  the  book  of  records  prepared 
purpose.    All  persons  thus  honoral)l.v  di    i 
and  all  those  who  shall  have  serTpd  the  f 
of  their  respective  sentences,  shall  there   ' 
released  from  all  penalties  and  disabili  i 
suiting  from  the  offenses  or  crimes  foi 
they  were  committed.    Upon  the  final  di  i 
of  an^  inmate,  as  in  this  section  provi(  : 
supenntendent   shall   immediately   certil 
discharge  in  writing,  and  shall  transmit 
tificate  tb  the  magistrate  or  court  by  will 
inmate  or  boy  was  committed.    Said  ma 
or  court  shall  thereupon  dismiss  the  ace 
and  the  action  pending  against  said  pen 

At  the  time  this  petitioner  received  1 
charge  from  the  school  no  change  ha 
made  pursuant  to  the  provisions  of  t 
venlle  court  law  in  the  order  of  comml 
That  order  of  commitment  was  that  t 
nor  he  there  committed  "until  he  react 
age  of  21  years,  unless  sooner  dlschar 
law."  Under  the  terms  of  the  juvenilt 
law  there  was  reserved  to  the  board  o 
tees  of  the  Institution  mentioned  the  rl 
parole  i>etitioner  or  give  talm  a  dis 
from  the  Institution.  This  right  we 
could  not  be  affected  by  the  conditlona: 
made  In  the  judgment  to  the  furthei 
that  the  minor  should  not  be  released 
by  order  of  coiut,  but  should  be  retui 
court  upon  attaining  majority.  If  the 
of  trustees  had  the  right  to  make  t 
charge  as  they  did,  then  the  dli 
must  be  given  the  full  effect  provl 
be  given  to  It  by  'the  act,  to  wit,  it  r 
the  petitioner  from  all  penalties  ai 
abilities  resulting  from  the  offense  foi 
be  was  commlted.  This  being  true,  It 
that  petitioner  is  entitled  to  the  rellet 
under  the  writ. 
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It  Is  ordered  that  petitioner  be  and  he  Is 
discharged  from  tbe  custody  of  the  sheriff  of 
liOs  Angeles  county. 

We  concur:  CONHET,  P.  3.;  WORKS, 
Judge  pro  tern. 

OS  Cal.  App.  37S) 

STINNETT  ▼.  SUPERIOR  COURT  IN  AND 

FOR  MERCED  COUNTY  et  al. 

(Civ.  1824.) 

(District  Court  of  Appeal,  Third  District,  Oali- 
fomia.    Feb.  15, 1918.) 

1.  New  Trial  <S>=»163(2),  170.  171— Effbct- 
Amendiunt. 

Where  defendant's  motion  for  new  trial 
was  Kranted,  the  judgment  was  in  effect  set 
aside,  and  tbe  court  could  then  allow  an  amend- 
ment to  the  cross-complaint,  bear  the  case,  make 
findings,  and  enter  judgment  thereon. 

2.  Ckbtiobabi  «=a5(l)  —  Right  to  Remkdt  — 

BXISTENOK  of  OTHES  REMEDIES. 

Where  plaintiff  had  decree  for  divorce  and 
defendant's  motion  for  new  trial  was  granted 
and  thereafter  he  was  granted  a  divorce,  plain- 
tiff bad  the  right  to  appeal  from  the  second 
judgment  and  to  review  of  the  proceedings  sub- 
sequent to  tbe  judgment  in  her  favor,  which  was 
a  plain,  speedy,  and  adequate  remedy,  which, 
under  Code  Civ.  Proc  1 1068,  precluded  a  right 
to  writ  of  review. 

Writ  of  Review  to  Superior  Court,  Merced 
County;  E.  N.  Rector,  Judge. 

Petition  by  Florence  Elliot  Stinnett  against 
the  Superior  Court  of  Merced  County  and  th« 
Judge  thereof  to  review  a  judgment  of  such 
court  in  an  action  by  petitioner  against 
George  Stinnett     Writ  denied. 

Terry  W.  Ward,  of  San  Francisco^  for  peti- 
tioner. 

PER  CURIAM.  This  Is  a  proceeding  for 
a  writ  of  review.  It  appears  by  the  petition 
that  petitioner  brought  an  action  against 
George  Stinnett,  her  husband,  for  a  divorce. 
On  October  9,  1917,  defendant  in  that  action 
filed  answer  and  cross-complaint.  On  October 
22,  1917,  plaintiff  In  the  acUon  filed  her  an- 
swer to  said  cross-complaint,  and  on  Novem- 
ber 2, 1917,  the  cause  was  tried  and  submitted 
to  tbe  court  for  decision.  On  November  15, 
1917,  tbe  court  signed  findings  and  conclu- 
sions of  law  and  on  the  same  day  entered 
Judgment,  awarding  a  divorce  to  defendant 
in  the  action  and  on  the  same  day  plain  tiff 
In  the  action  served  and  filed  her  notice  of 
intention  to  move  for  a  new  trial.  On  No- 
vember 24,  1917,  defendant  served  and  filed 
notice  of  intention  to  move  for  a  new  trial 
on  certain  stated  special  issues,  to  wit,  wheth- 
er or  not  at  tbe  commencement  of  the  action 
plaintiff  was  a  resident  of  Merced  county  and 
had  been  such  resident  for  one  year  contin- 
uously preceding  tbe  commencement  of  the 
action,  and  whetber  or  not  plaintiff  is  the 
wife  of  said  defendant,  and  that  said  motion 
will  be  made  on  the  ground  that  the  court 
made  no  findings  on  said  issues.  On  Novem- 
ber 26,  1917,  the  court  made  an  order  grant- 


ing defendant's  motloa  for  a  new  trial  on 
said  special  Issues  and  denied  plaintiff's  mo- 
tion for  a  new  trial. 

On  December  7, 1917,  plaintiff  in  tbe  action 
filed  notice  of  appeal  "from  said  Judgment 
and  Interlocutory  decree  of  divorce  made  and 
entered"  November  15,  1917,  "and  from  the 
whole  thereof."  On  December  12,  1917.  de- 
fendant filed  motion  for  leave  to  file  amend- 
ment to  his  said  cross-complaint,  that  said 
plaintiff  was  at  the  commencement  of  the 
action  and  for  one  year  preceding  thereto  bad 
been  and  was  such  resident  continuously,  and 
that  on  said  day  he  by  leave  of  court  filed  said 
amendment,  that  on  said  ITth  day  of  Decem- 
ber, 1917,  the  court  "tried  the  special  or 
particular  issues,"  hereinbefore  specified,  and 
received  evidence  in  proof  of  the  allegations 
contained  in  tbe  amended  cross-complaint 
and  on  said  day  "and  before  the  trial  of  said 
particular  issues,  your  petitioner,  acting 
through  her  attorney,  Terry  W.  Ward,  ob- 
jected to  said  court  proceeding  with  said 
trial,  or  proceeding  or  performing  any  far- 
ther Judicial  act,  function,  or  action,  upon 
that  ground  that  petitioner  had  on  the 
7tb  day  of  December,  1917,  filed  her  no- 
tice of  appeal  from  the  Judgment  rendered 
In  said  action  on  the  15th  day  of  Novem- 
ber, 1917,  and  that  said  court  therefore  was 
without  Jurisdlc!tion  to  proceed  further  In 
said  action;  that  said  court  proceeded  to 
try  said  particular  issues,  and  thereafter 
on  the  Idtb  day  of  January,  1918,  signed 
and  filed  its  findings  of  fact  and  conclu- 
sions of  law,"  and  on  said  day  made  and  en- 
tered  its  interlocutory  decree  awarding  said 
George  Stinnett  his  decree  of  divorce  from 
said  pifiintlff.  It  is  alleged  that  the  court 
was  without  Jurisdiction  to  render  said  Judg- 
ment and  decree  on  the  ground  that  the 
court  had  no  Jurisdiction  "to  perform  any 
Judicial  act  in  said  cause  from  and  after 
the  date  of  tbe  filing  of  petitioner's  notice  of 
appeal  from  said  Judgment  and  decree  made 
and  entered  by  said  court  on  the  15th  day 
of  November,  1917." 

The  situation,  briefly,  is  this:  Judgment 
was  entered;  both  parties  moved  for  a  new 
trial;  the  motion  was  denied  as  to  plaintiff 
and  was  granted  as  to  defendant;  after  these 
orders  were  made,  plaintiff  gave  notice  of  ap- 
peal from  the  Judgment;  shortly  thereafter 
defendant,  by  leave  of  court,  filed  an  amend- 
ment to  his  cross-complaint  alleging  residence 
of  the  plaintiff,  and  tbe  court,  over  plain- 
tiff's objection,  proceeded  to  take  evidence  up- 
on the  special  issue  referred  to  in  defendant's 
motion,  made  and  filed  findings  of  fact  and 
conclusions  of  law,  and  entered  Judgmrat 
awarding  defendant  a  divorce.  The  question 
Is:  Had  the  court  Jurisdiction  to  proceed  in 
the  case  after  notice  of  appeal  from  the  Judg- 
ment? 

[t]  The  proceedings  for  a  new  trial  are  in- 
dependent and  collateral  to  the  Judgment  fdr. 
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"osder  onr  system,  from  tbe  entry  of  the 
▼ercUct  or  filing  of  the  findings  of  the  court, 
the  motion  for  new  trial  Is  a  bind  of  episode, 
or  In  a  certain  sense,  a  collateral  proceed- 
ing— a  proceeding  not  In  the  direct  line  of 
the  Judgment:  for  the  Judgment  may  be  at 
once  entered  and  even  executed,  while  a  mo- 
tion for  a  new  trial  is  pending  in  an  inde- 
pendent line  of  proceeding,  which  ends  in  an 
order  reviewable  on  an  Independent  appeal." 
Spanagel  v.  Delllnger,  38  Gal.  278,  2M;  1 
Hayne  on  New  Trial  and  Appeal  (Revised 
Bd.)  i>.  15. 

The  granting  of  defendant's  motion  for  a 
new  trial  had  the  effect  to  set  aside  the  Judg- 
ment and  the  court  had  the  power  thereafter 
to  allow  defendant's  proposed  amendment 
to  his  cross-complaint  and  to  hear  and  deter- 
mine the  case,  make  findings,  and  enter  Judg- 
ment thereon. 

[2]  Furthermore,  plaintiff  had  her  right  to 
apptti  from  this  second  Judgment  and  to 
move  for  a  new  trial  and  thus  bring  np  for 
review  these  later  proceedings.  This  right 
fandsbed  a  plain,  speedy,  and  adequate  rem- 
edy which,  under  the  statute,  precludes  her 
right  to  a  writ  of  review.  Code  Civ.  Proc.  { 
106& 

For  the  foregoing  reasons,  the  writ  Is  de- 
nied. 


(M  Cal.  App.  US) 

DOWNEY  V.  CAVASSO.    (Qv.  2822.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  19,  19ia) 

FIXADINO  <|=>192<2)— Demubbbb  —  Indkh- 
RiTKNEss  or  Complaint. 
Where  complaint  did  not  reveal  whether 
the  cause  of  netion  was  on  the  theory  that  the 
contract  involved  was  made  b^  plaintiff  aod  de- 
fendant as  members  of  an  existing  corporation, 
or  was  made  after  diss-lntion  of  the  copartner^ 
ship  and  when  defendant  was  retirine  as  a 
stDckbolder  of  the  curporation,  which  was 
created  to  take  over  the  copartnership,  demurrer 
was  pVoperly  sustained. 

Appeal  from  Superior  Court,  Alameda 
County;  T.  W.  Harris,  Judge. 

Action  by  J.  C.  Downey  agrainst  I.  Lr.  Cav- 
asso.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.     Affirmed. 

Edward  R.  EUassen,  of  Oakland,  for  ap- 
pellant. 11.  J.  Rutherford,  of  Oakland,  for 
re6pondent 

LENNQN,  P.  J.  This  is  an  appeal  from  a 
Judgment  entered  in  favor  of  the  defendant 
after  an  order  sustaining  a  demurrer  to  the 
plaintiff's  second  amended  complaint  without 
leave  to  further  amend.  The  demurrer  was 
grounded  upon  the  sufficiency  of  the  facts 
stated  to  constitute  a  cause  of  action  and  the 
uncertainty  and  unintelligibility  of  the  aver- 
ments of  the  complaint 

The  plaintiff's  complaint,  when  disentan- 
gled, discloses  that  the  gist  of  the  plaintiff's 
grievance  arises  out  of  a  set  of  facts  which. 


concretely  stated  and  in  the  order  In  which 
they  are  rightly  related,  are  these:  On  and 
for  some  time  prior  to  the  2d  day  of  Janu- 
ary. 1913,  the  plaintiff  and  defendant  were 
copartners,  doing  bu&lness  in  the  dty  of  Oak- 
land under  the  firm  "taame  of  the  ''Downey- 
Cavasso  Glass  <&  Faint  Company."  On  that 
date  the  plaintiff  and  defendant  caused  to  be 
created,  out  of  the  assets  of,  and  for  the  pur- 
pose of  enhancing  the  conduct  of,  the  busi- 
ness of  the  c(vartuershlp,  a  corporation  un- 
der the  former  firm  name.  All  of  the  issued 
corporate  capital  stock,  save  one  share  re- 
sored  for  the  purpose  of  qualifying  the  nec- 
essary third  member  of  the  corporation,  was 
owned  and  held  in  equal  shares  by  the  plain- 
tiff and  defendant  until  October  31,  1914, 
when  the  defendant  sold  all  of  his  stock  in 
the  corporation  to  the  plaintiff  for  a  consid- 
eration which,  in  part,  waa  tlie  promise  and 
agreement  of  the  defendant,  expressed  in 
writing,  that  he  wonld  not,  for  a  period  of 
five  years  thereafter,  engage  in  business  in 
the  dty  of  Oakland  in  competition  with 
either  the  plaintiff  or  the  corporation.  This 
agreement  was  violated  by  the  defendant  to 
the  plaintifTs  alleged  damage  in  the  sum  of 
$1,000.  The  prayer  of  the  complaint  was 
for  Judgment  in  that  amount^  and  for  injunc- 
tive relief. 

The  complaint  is,  beyond  doubt,  unintelligi- 
ble in  its  purported  statement  of  a  caus* 
of  action,  because  it  cannot  be  ascertained 
therefrom,  with  any  degree  of  certainty, 
whether  the  plaintifTs  cause  of  action  pr6- 
ceeded  upon  the  theory  that  the  contract  in 
controversy  was  made  by  and  between  the 
plaintiff  and  the  defendant  as  members  of 
on  existing  corporation  which  was  about  to 
be  dissolved,  or  whether  it  was  made  some 
ten  months  subsequent  to  the  dissolution  of 
the  copartnership  and  at  a  time  when  the  de- 
fendant was  retiring  as  a  stockholder  of 
the  corporation  which  was  created  for  the 
purpose  of  absorbing  and  conducting  the 
business  of  the  copartnership.  Upon  this 
ground  alone  the  demurrer  was  well  taken 
and  rightly  sustained,  even  though  the  com- 
plaint somewhere  within  its  averments  hazi- 
ly hints  at  a  cause  of  action  ux>on  the  theory 
contended  for  by  counsel  for  the  plaintiff, 
viz.:  That  the  plaintiff  and  defendant  by 
agreement  between  themselves,  at  the  time 
of  and  subsequent  to  the  creation  of  the 
corporation,  continued  and  sustained  toward 
one  another  the  relation  of  copartners,  and 
that,  as  a  consequence,  the  contract  in  suit, 
even  though  made  at  the  time  of  or  after  the 
corporate  absorption  of  the  copartnership 
assets,  is  not  controlled  by  the  statutory  in- 
hibition of  section  1673  of  the  Civil  Code 
against  contracts  in  restraint  of  trade,  but 
falls  within  the  exception  thereto  provided 
by  section  1676  of  the  same  Code^  which  de- 
clares that: 
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"Partners  may,  upon  or  in  anticipation  of  a 
dissolution  of  the  partnership,  agree  that  none 
of  them  will  carry  on  a  similar  business  within 
the  same  city  or '  town  where  the  partnership 
business  has  been  transacted,  or  within  a  speci- 
fied part  thereof." 

Perhaps  if  it  had  unequivocally  appeared 
from  tlie  allegations  of  the  complaint  that 
the  plaintiff  and  defendant  bad,  by  agree- 
ment,  express  or  Implied,  continued  tlieir  re- 
lations as  copartners  In  conjunction  with 
tlielr  relation  as  stockholders  of  the  corpora- 
tion, the  law  wonld  take  cognizance  of  such 
dual  relationship  and  deal  with  "the  par- 
ties in  the  light  of  their  agreement.  Indepen- 
dently of  their  corporation"  (Shorb  v.  Beau- 
dry,  66  CaL  446),  and  if,  in  fact,  such  had 
been  the  relationship  of  the  parties,  to  plead 
it  with  perspicuity  would,  It  seems  to  os, 
have  been  a  very  simple  matter. 

The  Judgment  is  aflarmed. 

We  concur:  BBASLY,  Judge  pro  tern.; 
KEBRIGAN,  J. 

(26  Cal.  App.  28S) 

CALIFORNIA   TROJAN   POWDEB   CO.  t. 
GABNSEY  et  al.    (Civ.  1972.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Feb.  18,  1918.) 

Statutes  iS=117(8)  —  Tinx  —  iKDEjmrrr 
AaAi:78T  Mechanics'  Libnb. 
The  title  of  St.  1897,  p.  202,  as  amended  by 
St.  1911,  p.  1422,  "an  act  to  secure  the  pay- 
ment of  claims  of  materialmen,  mechanics  and 
laborers  employed  by  contractors  upon  state, 
municipal  or  other  public  work,"  is,  under 
Const,  art.  4,  f  24,  sufficiently  broad  to  include 
a  claim  for  material  furnished  a  subcontractor. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leslie  R.  Hewitt,  Judge. 

Action  by  the  California  Trojan  Powder 
Company  against  Leigh  6.  Oamsey  and  oth- 
ers, doing  business  as  Kautz  &  Gabler,  and 
another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

Ervln  S.  Best,  of  San  Francisco,  and  Isi- 
dore B.  Dockweiler,  of  Los  Angeles  (Thomas 
A.  J.  DockweUer,  of  Los  Angeles,  of  counsel), 
for  appellant.    Scarborough  &  Bowen,  of  Los 

Angeles,  for  respondents. 

CONREY,  P.  J.  This  Is  an  appeal  by  the 
plaintiff  from  a  'ijudgment  dismissing  the 
plaintiff's  action  as  to  the  defendants  Leigh 
G.  Garnsey  and  Globe  Indemnity  Company 
upon  plaintiff's  refusal  to  amend  its  com- 
plaint after  an  order  sustaining  the  demur- 
'  rer  thereto  of  those  defendants.  The  plain- 
tiff furnished  materials  to  a  subcontractor, 
whose  contract  was  with  the  defendant  Garn- 
sey. Garnsey  was  the  contractor  in  the  prin- 
cipal contract,  which  was  made  between  him 
and  the  state  of  California  for  the  construc- 
tion and  completion  of  a  portion  of  the  state 
highway  in  Ventura  county.  The  materials 
fumli^ed  by  the  plaintiff  were  used  by  the 
rabcontractor  upon  a  part  of  the  work  In- 


cluded in  the  principal  contract  On  obtain- 
ing Ills  contract  with  the  state,  Garnsey,  to- 
gether with  defendant  Globe  Indemnity  Com- 
pany, executed  a  bond  for  the  purpose  and 
In  the  terms  required  by  an  act  of  the  Legiii- 
lature  of  the  state  of  California,  entitled  "An 
act  to  secure  the  payment  of  claims  of  ma- 
terialmen, mechanics,  or  laborers,  employel 
by  contractors  upon  state,  municipal,  or  other 
public  work,"  and  an  act  amendatory  there- 
of. Stats,  of  1897,  p.  202,  and  Stats,  of  19U, 
p.  1422.  If  under  the  statute  as  in  force  dur- 
ing the  year  1914,  when  the  contract  and  un- 
dertaking were  made,  such  an  undertaking 
covered  the  matter  of  payment  for  materials 
furnished  to  a  subcontractor  to  be  used  and 
which  were  ilsed  in  the  performance  of  the 
work  described  in  the  principal  contract, 
then  the  complaint  stated  a  cause  of  action 
against  the  defendants  who  executed  that 
undertaking.  In  the  case  of  Associated  Oil 
Co.  V. '  Commary-Peterson  Co.,  32  Cat  Ap|>. 
582,  163  Pac.  702,  the  facts  were  similar  to 
the  case  At  bar  and  the  same  question  was 
presented.  It  was  there  held  that  the  statute 
in  question  is  not  confined  to  the  engage- 
ments of  the  contractor.  "It  was  manifestly 
Intended  to  cover  all  labor  and  all  material 
contributing  to  the  Improvement,  whether 
furnished  directly  to  the  contractor  or  indi- 
rectly through  a  subcontractor."  In  the  ab- 
sence of  any  controlling  decision  In  this 
state,^the  court  discussed  a  number  of  deci- 
sions rendered  in  other  Jurisdictions.  A  pe- 
tition for  a  rehearing  of  that  cause  In  the 
Supreme  Court  was  denied. 

Notwithstanding  the  authority  of  the  deci- 
sion mentioned  above,  counsel  for  respond- 
ents insist  that  a  different  ruling  should  be 
made;  their  argument  being  Iwsed  upon  a 
point  not  suggested  in  the  former  case  Tbey 
admit  that  the  language  of  the  statute,  ex- 
clusive of  its  title,  is  broad  enough  to  in- 
clude the  claim  of  the  plaintiff ;  but  they  say 
that  the  title  thereof  (which  we  have  quoted 
supra)  is  so  limited  that  the  statute  does  not 
cover  the  claims  of  any  persons  except  those 
employed  by  the  principal  contractor.  In 
support  of  this  contention  they  rely  upon  ar- 
ticle 4,  g  24,  of  the  Constitution  of  this  state. 

"Recognizing  the  mandatory  effect  of  the  pro- 
vision regarding  the  substance  of  the  titles  giv- 
en legislative  acts,  the  decisions  have  construed 
that  provision  in  various  cases.  It  has  been 
said  that  the  purpose  of  requiring  the  title  to 
express  the  subject  of  the  act  was  that  legis- 
lators themselves,  as  well  as  the  public,  might 
not  be  deceived  by  false,  misleading,  or  deceit- 
ful titles,  and  so  permit  mischievous  legisla- 
tion to  be  unwittingly  enacted.  A  liberal  rule 
of  construction  has  been  adopted,  however,  in 
the  interest  of  protecting  meritorious  legisla- 
tion from  being  declared  void  through  ioartifi- 
cially  constructed  titles.  'The  main  object  of 
this  provision  is  to  prevent  legislators  and  the 
public  from  being  entrapped  by  misleading  titles 
to  bills  whereby  legislation  relating  to  one  sob- 
ject  might  be  obtained  under  the  title  of  an- 
other. *  *  *  It  seems  to  be  well  settled  that 
it  is  not  necessary  that  the  title  of  an  act 
should  embrace  an  abstract  or  catalogue  of  its 
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contents.'  Abeel  v.  Clark,  84  CaL  226  [24  P«c 
383].  Where  the  body  of  an  act  embraces  pro- 
visions which  are  germane  to  the  general  sub- 
ject stated  in  its  title,  the  title  will  be  held 
sufficient  to  comprehend  all  of  the  provisions  of 
the  act  itself;  and,  where  the  title  suggests  to 
the  mind  the  field  of  legislation  which  ttie  text 
of  the  act  includes,  the  title  will  not  be  held 
misleading  or  insufficient,  or  the  act  restricted 
in  its  operation."  People  t.  Jordan,  172  CaL 
301,  394,  156  Pac.  451,  45a 

Applying  the  principles  abova  stated,  It 
appears  clear  to  us  that  the  provisions  con- 
tained in  the  text  of  tbe  statute  here  under 
consideration  do  not  extend  beyond  the  field 
of  legislation  naturally  suggested  to  tbe  mind 
by  the  words  "materialmen  •  •  •  em- 
ployed by  contractors  upon  state,  municipal, 
or  other  pnbllc  work."  It  is  our  opinion 
that  the  complaint  stated  a  cause  of  action. 

The  judgment  la  reversed. 

We  concur:  JAIIES,  J.;  WORKS,  Judge 
pro  tern. 

(38  Cal.  App.  288) 

GENTRY  T.  CITRON  et  aL    (Civ.  280*.) 

(IMstriet  Court  of  Appeal.  Second  District.  Cal- 
ifornia.   Feb.  18,  1918.) 

IiARDLOBD  AND   TENANT  «=>291(2)— nRIiAW- 

rci,  DXTAiNXB— Skbvick  or  NonCK. 
Service  on  one  of  two  tenants  who  aa  leasees 
had  bound  themselves  toeether  aa  coparties  to 
tbe  lease  is  sufficient  witnin  Code  Civ.  Proc  I 
1161,  subd.  2,  declaring  a  tenant  guill7  of  un- 
lawful detainer,  where  he  continues  in  posses- 
sion after  defaiUt  in  rent,  pursuant  to  the  lease, 
and  three  days'  notice,  in  writing,  requiring  its 
payment,  shall  have  beien  served  on  him. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  H.  Thomas,  Judge. 

Action  by  F.  V.  Oentry  against  U.  Citron 
and  another:  From  an  adverse  judgmmt, 
defendants  appeaL    Affirmed. 

Paul  W.  Schenck  and  Jos.  Citron,  both 
of  Los  Angeles,  for  appellants.  Alfred  W. 
Allen  and  Fred  W.  Heatherly,  both  of  Los 
Angdes,  for  respondent 

WORKS,  Judge  pro  tern.  This  Is  an  ac- 
tion for  unlawful  detainer,  in  which  tbe  de- 
fendants appeal  from  a  Judgment  against 
tbem. 

The  defendants  together  occupied  the 
premises  which  are  the  subject  of  the  ac- 
tion, imder  a  written  lease  executed  by  the 
plaintiff.  Before  the  commencement  of  the 
action  the  plaintiff  served  upon  one  of  the 
lessees  the  three  days'  notice  to  quit  which 
is  provided  for  in  subdivision  2,  { 1161,  Code 
of  Civil  Procedure;  the  notice  having  been 
addressed  to  both  lessees.  The  statute  men- 
tioned requires  service  of  the  notice  upon 
"the  tenant,"  and  the  appellants  contend 
tbat  a  service  upon  one  of  two  tenants  sit- 
uated as  they  are  is  insufflclent  The  point 
is  untenable.  As  the  lessees  had  bound 
tbemselves  together  as  coparties  to  the  lease, 
standing  thus  in  opposition  to  the  respond- 


ent,  the  lessor,  tb^  occupied  as 
themselves  and  as  to  him  a  relations     i 
dred  to  that  of  copartners,  if,  in  fa 
might  not  actually  have  been  regai 
him   as   copartners   (Spencer  y.   Bai     i 
Cal.  App.  139,  ,142  Pac.  1088),  whid 
point  we  do  not,  however,  decide,    i     i 
to  one  of  copartners  binds  tbe  pari 
(Burrltt  V.  Dickson,  8  Cal.  113),  and 
see  no  reason  why  the  spirit  and  Ju     i 
the  rule  do  not  require  its  appllca    i 
such  a  case  as  is  here  presented.    1 
It  has  been  determined  in  other  Jurisi 
that,  where  two  or  more  tenants  holt 
Jointly  or  In  common  a  service  of  tu    i 
quit  upon  one  of  them  is  sufficient  to    i 
nate  the  tenancy  of  all.    16  B.  0.  L.  i    I 
24  Cyc.  p.  1332. 
The  Judgment  is  affirmed. 

We  concur:  CONREY,  P.  J.;  JAM    I 


(W  Cal.  A 
OmnSO  T.  DAVIS  et  aL     (C»v.  21    I 
(District  Court  of  Appeal,  First  Distrfc 

fomia.    Feb.  21,  1918J 
Attobnct  and  Clibnt  «s>l62  ->  Com   i 

TIOH  —  AoTIOlf   BT  ASBIONXB  —  TE    I 

Bbinoino  Burr. 
Action    by    the    assignee   of   an    att   i 
daim  for  services  in  defending  an  action   i 
a  contract  for  payment  if  the  attorney 
defeat  the  action  and  prevent  recovery,  < 
a  result  of  tbe  action  a  lesser  amount  sh 
recovered  than  that  claimed,  was  prem 
brought  pending  appeal  in  the  action  : 
Judgment  for  defendant;   for  imtil  a  0na 
ment  on  appeal  has  been  obtained  in  favoi  > 
fendant,  or  until  the  case  is  otherwise    ' 
determined  in  his  favor,  or  a  judgmen 
have  become  final  for  a  lessor  amount  ila 
prayed  for  in  the  action,  the  attorney  h 
defeated  the  action  or  prevented  a  recover 

Appeal  from  Superior  Court,  Cit; 
County  of  San  Frandsoo;  B.  P.  Sh 
Judge. 

Action  by  EL  Z.  Ouneo  against  Tbon 
Davis,  Jr.,  and  another.  From  a  jud 
for  plaintiff,  defendants  aiq;>eal.    Bever 

8.  W.  Molkenbuhr  and  Tbos.  W.  : 
both  of  San  Francisco,  for  appellants.  • 
H.  Boyer  and  Frank  J.  Golden,  both  o 
Francisco,  for  respondent 

BEASLX,  Judge  pro  tern.    The  ftu 
this  case  are  very  simpl&    For  some  tin 
vlous   to  the   Sth  day  of  September, 
James  H.  Boyer,  an  attorney  at  law  ai 
assignor  of  plaintiff,  had  represented  t 
{tenants  In  certain  litigation  for  whidi 
claimed  by  plaintiff,  Boyer  had  not  beei 
paid.    At  the  last-mentioned  date  an 
was  pending  between  the  Pacific  Coaj 
ualty  Company  and  Thomas  B.  Davis 
superior  court  of  the  dty  and  county  i 
Francisco,  and  Boyer  entered  into  an 
ment  with  the   Davises,  defendants  ] 
by  which  he  undertook  to  defend  that. 
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and  to  pay  the  co6ts  of  defending  the  same. 
The  provision  of  that  contTa<;t  which  la  under 
consideration  here  la  that.  In  case  Boyer 
should  defeat  that  acticm  and  prevent  any 
recovery  against  the  I>avlBes  therein,  then 
the  Da^^lses  woald  pay  to  him  the  entire 
amount  prayed  for  by  the  Pacific  Coast  Casu- 
alty Company  in  that  action;  or  tC,  as  the 
result  of  said  action,  a  lesser  amount  sliould 
be  recovered  than  that  claimed  the  difference 
should  be  paid  to  Boyer  by  the  Davlses,  such 
payment,  as  the  case  might  be,  to  t>e  in  set- 
tlement, of  what  Boyer  claimed  was  coming 
to  him  for  his  services  previously  rendered 
in  other  matters  as  well  as  for  his  services  in 
the  pending  action. 

Boyer  defended  the  action  of  Padflc  Coast 
Casualty  Co.  t.  Davis,  and  it  resulted  In 
t&YOT  of  Davis;  a  Judgment  therein  t>einK 
entered  in  the  superior  court  for  his  costs. 
Thereupon  Boyer  demanded  that  he  be  paid 
in  accordance  with  the  terms  of  the  contract 
above  recited.  The  Davlses  refused  to  pay 
him,  and  he  brought  this  action  against  them, 
without  waiting  for  the  determination  of  an 
appeal  taken  by  the  Casualty  Company  In  tbe 
action  in  question.  There  are  other  facts  ap- 
pearing In  the  transcript,  but  these  are  the 
only  facts  essential  to  the  decision  <it  the 
case  at  bar. 

The  obvious  claim  that  this  action  was  pre- 
maturely brought  must  be.  sustained ;  for  It 
Is  apparent  that  Boyer  has  not  defeated  the 
action  be  imdertook  to  defend  nor  prevenled 
a  recovery  therein  until  a  final  Judgment  on 
appeal  has  been  obtained  in  favor  of  Davla, 
or  until  the  case  is  otherwise  Onally  deter- 
mined In  Ills  favor,  or  by  a  Judgment  which 
Shall  have  become  final  for  a  lesser  amount 
than  that  prayed  for  in  that  action. 

The  Judgment  Is  reversed. 

We  oononrt  LENNOM,  P.  J.;  KBBMl' 
CAN,  J. 

(te  Oal.  App.  318) 
LEFUR0E3T  et  aL  T.  PRBMTICB  et  aL 
(av.  1772.) 

(District  Court  of  Appeal,  Third  District,  Cah- 

fomia.     Feb.  20,  1918.     Rehearing  Denied 

by  Supreme  Court  April  17,  1018.) 

1.  Estoppel  *3»77— TsANsrEB  of  Stock. 

Defendant  in  possession  of  the  property  of 
a  mining  corporation  under  a  stock  transfer 
agreement  with  plaintiff,  the  principal  stock- 
holder, upon  termination  of  the  agreement,  be- 
cause of  default  in  payment  of  price,  cannot 
deny  plaintiffs'  right  to  recover  possession  on 
ground  that  title  to  the  property  is  in  the 
corporation. 

2.  Vknub  «=s>6(3)— Chawok  of. 

Where  the  main  stockholder  of  a  mining 
corporation  sold  his'  stock,  and  gave  buyer  pos- 
session of  the  corporate  property,  and  upon  de- 
fault in  the,  payment  of  price  sued  to  recover 
the  property,  and  to  have  a  mortgage  placed 
thereon  in  violation  of  the  contract  declared  in- 
valid, such  action  was  local  under  Code  Civ. 
Proc.  I  SIXi,  providing  that  actions  for  the  re- 


covery of  reel  estates,  etc.,  sltaB  t>e  tried  in  flie 
county  where  the  land  Ues. 

Appeal  from  Superior  Gonrt,  Taolnmne 
County ;   G.  W.  Klcol,  Judge. 

Action  by  O.  B.  Lefurgey  and  another 
against  J.  O.  Prentice  and  others.  Defend- 
ants' motion  for  a  change  in  the  place  of 
trial  denied,  and  they  appeal.    Affirmed. 

Bradley  V.  Sargent  and  Vincent  Surr,  all 
of  San  Francisco,  for  appellants.  J.  P.  O'Bri- 
en and  H.  M.  Anthony,  both  of  San  Francis- 
co, for  respondents. 

CHIPMAX,  P.  J.  Tills  Is  an  appeal  from 
an  order  denying  defendants'  motion  for  a 
change  In  tihe  place  of  trial  from  TucJnmne 
county  to  the  city  and  county  of  San  Fran- 
cisco. It  Is  not  disputed  that  at  the  com- 
mencement of  the  action  defendants  Prentice 
and  Duke  had  their  residence  in  said  city 
and  coimty,  where  also  was  the  principal 
place  of  business  of  the  defendant  corpora- 
tion; the  defendant  Craig  resided  in  Ala- 
meda county  and  the  defendant  Kinsey  resid- 
ed In  San  Mateo  county,  the  two  latter  con- 
senting that  the  cause  might  be  transferred 
to  the  city  and  county  of  San  Francisco.  The 
qiKstion  presented  is  whether  the  actloB  was 
personal  or  local  in  tts  natare  as  involving 
real  property.  The  complaint  was  filed  In 
July,  1914;  the  motion  to  change  the  plaoe  <rf 
trial  was  denied  on  September  28,  1914,  and 
the  tran8crit>t  on  appeal  wfia  filed  October 
1,  1914.  No  briefs  were  filed  In  the  case  un- 
til after  Its  transfer  to  this  court  in  Novem- 
ber, appellants'  brief  having  been  filed  No- 
vember 20,  1917,  and  reqp<mdents'  Jiaanary 

14,  i9ia 

The  following  facts  alleged  in  the  com- 
plaint will  perhaps  be  sufficient  to  Indicate 
the  cliaracter  of  the  action:  The  defendant 
corporation  was,  at  the  commencement  at  the 
action,  the  owner  of  certain  mining  profier- 
ty  In  Taolomne  county,  and  plaintUT  L^nr- 
gey  was  then  the  owner  of  a  large  majority 
of  its  capital  stock,  and  at  the  time  of  the 
egcecntien  of  the  agreement  hereinafter  re- 
ferred to  controlled  its  board  of  directors, 
and  by  virtue  of  such  ownership  and  control 
had  the  management  and  control  of  the  busi- 
ness and  property  of  the  corporation;  on 
February  1,  1913,  Lefurgey  entered  into  an 
agreement  with  defendant  Prentice,  by  which 
the  former  agreed  to  sell  to  the  latter  240.- 
000  shares  of  his  stock,  and  to  deliver  poe- 
session  of  the  mining  pr(^iertles  of  defendant 
company  to  defendant  Prentice,  and  to  cause 
four  out  of  the  five  directors  of  the  corpora- 
tioa  controlled  by  Lefurgey  to  resign  and  to 
elect  in  th^  place  four  other  directors  to  be 
nominated  by  Prentice,  thereby  Lefurgey 
surrendering  control  of  the  property  to  Pren- 
tice. It  was  also  agreed  that  Prentice  should 
have  the  right  to  work,  operate,  and  develop 
the  properties,  and  to  extract  and  remove 
the  minerals  therefrom,  provided  all  work 
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was  done  tn  a  good  and  mlnerlike  manner, 
and  was  to  be  done  at  Prentice's  sole  009t 
and  expense,  and  he  also  agreed  to  keep  the 
premises  and  property  free  and  clear  of  all 
liens  and  Incumbrances.    The  agreement  also 
filed  the  purchase  price  to  be  paid  by  Pren- 
tice, and  the  times  and  manner  of  payment, 
and  that  Prentice  would  arrange  with  other 
stockholders  to  pay  tbera  their  proportion  of 
minerals  extracted  from  the  mining  property. 
The  agreement  also  provided  that  on  Pren- 
tice's failure  to  pay  the  purchase  price  or 
any  part  thereof  when  It  became  due  and 
payable,  and  he  should  fail  to  keep  or  per- 
form any  of  the  conditions  of  the  agreement, 
the  agreement   should   thereupon   terminate 
and  end,  and  that  Prentice  should  immediate- 
ly deliver  to  Lefurgey  the  possession  of  the 
property  which  he  obtained  under  said  agree- 
ment from  Iicfurgey,  and  also  would  pro- 
cure the  resignation  of  the  directors  nomi- 
nated and  controlled  by  Prentice  who  had 
theretofore  been  elected  in  place  of  those 
controlled  by  Lefurgey.    It  was  also  alleged 
in  the  complaint  that  Lefurgey  delivered  pos- 
session of  the  property  to  Prentice,  and  caus- 
ed four  directors  to  resign,  and  to  be  elected 
in  their  place  four  directors  nominated  by 
Prentice,  in  accordance  with  the  terms  of  the 
agreement,  and  that  Prentice  accepted  pos- 
session of  the  property  and  control  of  the  cor- 
poration from   Lefm^y,  and  operated  the 
property  under  such  possession  and  control, 
and  did   certain  work   upon  the  property, 
and  then  failed  to  comply  with  the  condi- 
tions ot  the  agreement,  which  by  its  terms 
thereupon  terminated  and  ended ;  that  there- 
after lefurgey  demanded  possession  of  the 
property  free  of  all  liens  and  incmubrancea 
and  tlie  resignations  of  the  directors  there- 
tofore nominated  by  Prentice,  all  of  which 
defendant  Prentice  refused  to  do  in  viola- 
tion of  the  conditions  In  said  agreement.  The 
coteplalnt  also  alleged   that   while  In  pos- 
session of  the  property  under  said  agreement 
and  while  Prentice  was  in  control  of  the  cor- 
poration   through    the   directors    nominated 
and  controlled  by  him,  he  caused  a  mortgage 
to  be  executed  by  the  corporatlraa  to  him  for 
moneys'  expended  in  working  and  operating 
the  property,   while  be  was  in  possession 
thereof  under  the  agreement,  and  which,  by 
the  terras  of  the  agreement,  he  agreed  to  pay 
as  a  part  of  the  consideration  for  delivering 
possession  of  the  property  and  control  of  the 
corporation  to  him,  and  it  was  alleged  that 
this  mortgage  is  flctitlons  and  invalid,  and 
constitutes  a  cloud  upon  the  title  of  the  prop- 
erty.   It  also  appears  that  before  the  com- 
mencement of  the  acticMi,  plaintiff  Lefurgey 
conveyed  an  interest  In  the  cause  of  action  to 
bis  coplatntlff  Shepard. 

The  complaint  goes  Into  great  detail  in  set- 
ting forth  the  matters  of  which  the  foregoing 
Is  a  brief  epitome.  It  was  stated  In  the  com- 
plaint that  Prentice  defaulted  In  all  the  pro- 
gressive payments  which  he  was  to  make  for 
the  purchase  of  the  said  stock;  that  he  Iiad 


InTolved  the  corporaticni  In  a  large  I     i 
ness  in  the  course  of  operating  tt 
and  had  caused  a  note  and  mortgage      i 
000  to  be  executed  by  the  corporatio:     i 
as  covering  a  part  of  the  expendltur 
by  Proitlce  in  (4>eratlng  the  mine,  i 
trary  to  the  express  terms  of  the  ag     i 
by  which  be  was  to  operate  the  mln< 
ly  at  his  own  cost  and  exi>en8e  and  I 
mining  property  entirely  free  from  . 
and  Incnmbrances. 

The  prayer  of  the  complaint  is  1    i 
defendant  J.  A.  Prentice  be  required  i 
er   immediate  possession   of  said  i    \ 
and  property  to  the  plaintifTs;   that 
leged  promissory  note  and  mortgage    i 
judged  void  and  that  they  be  surr 
by   the  defendant  Prratice  and   <x    : 
that  It  be  adjudged  that  the  defendai 
tice  has  no  claim  against  the  said  Stt    ! 
Gravel  Mining  Company  for  moneys  e;    < 
by  him  upon  the  properties  while  in 
sion  thereof  under  the  terms  of  th<    i 
ment  set  forth  In  the  complaint,  and 
alleged  proceedings  of  the  directors     ! 
mining  company  acknowledging  or  ad 
any  Indebtedness  of  said  company  to 
ant  Prentice  be  adjudged  invalid  an< 
that  defendants  Gralg,  Kinsey,  and  I 
required  to  resign  as  directors  of  sa: 
Ing  company;   also  for  judgment  agal  i 
defendant  Prentice  for  the  amount  of    i 
debtedness  incurred  by  him  while  op  : 
said  properties  and  which  Indebtedne  i 
not  paid  by  him,  and  for  attorney's  f(  i 
costs  and  such  other  and  further  re  i 
may  seem  meet  and  proper, 

[1]  Plaintiffs  do  not  seek  a  monej 
ment  against  the  defendants.    The  nu 
jects  of  the  action  are  first :  To  compe 
tice  to  retnm  the  possession  of  the  rea 
erty  to  Lefurgey  from  whom  he  recelv 
possession  and  this  in  strict  accordanc 
the  agreement  under   which   Prentice 
into  poaaession ;   second,  to  Iiave  the  ; 
brance  on  the  real  property  removed 
was  placed  (»  the  property  under  Pre 
direction,  for  his  own  benefit  and  In 
tion  of  the  agreement  nnder  which  I 
possession  and  control  of  the  property 
corporation.    It  is  true  that  the  title 
property  is  in  the  corporation,  and  th 
business   of  the  corporation   is   trao 
through  Its  directors.    But  it  is  allege 
Lefurgey,  by  reason  of  bis  owning  t 
majority  of  the  shares  of  the  corpo 
did  himself  in  fact  control  its  acts;  4 
compliance  with   the  agreement  he 
his  directors  to  resign  and  directors  <» 
tice^s  selection   to   be  substituted,   tb 
the  time  passing  control  over  to  Pi 
subject,    however,    to   the   agreemea 
should  Prentice  fall  to  keep  its  cw 
on  his  part  to  be  performed  he  wouK 
his  directors  to  resign  and  would  sm 
possession  to  Lefurgey.    Having  entei 
possession  under  Lefurgey,  Prentice  \ 
position  to  deny  I^efargey's  right  to 
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slon.  Carrey  ▼.  Lasbells,  161  CaL  526,  532, 
91  Pac.  498. 

[2]  The  nature  of  the  action  Is  to  be  de- 
termined by  the  averments  of  the  complaint 
and  the  nature  of  the  relief  that  can  be 
granted  in  the  action,  and  not  by  the  prob- 
able result  In  a  trial  upon  the  merits.  Ques- 
tions raised  on  the  demurrer  such  as  the  le- 
gal sufficiency  of  the  complaint,  whether 
there  Is  an  Improper  Joinder  of  actions  or 
of  defendants,  are  matters  whicb  do  not 
properly  arise  in  determining  the  motion. 
Section  392  of  the  Code  of  Civil  Procedure 
declares  that  the  following  causes  must  be 
tried  in  the  county  in  which  the  subject  of  the 
action  or  some  part  thereof  le  situated : 

"!•  For  the  recovery  of  real  property,  or  of 
an  estate  or  interest  therein,  or  for  the  deter- 
mination in  any  form,  of  such  right  or  interest, 
and  for  injuries  to  real  property. 

The  gist  of  the  action  here  is  to  recover 
possession  of  the  land,  and  to  have  a  mort- 
gage lien  fraudulently  placed  thereon  cancel- 
ed. These  objects,  we  think,  clearly  char- 
acterize the  action  as  local  under  section  392. 
The  principle  governing  these  cases  Is  quite 
fully  discussed  in  an  opinion  by  Justice  Bur- 
nett in  Robinson  v.  Williams,  12  Cal.  App. 
615,  107  Pac.  705.  See,  also,  Donohoe  v.  Rog- 
ers, 168  Cal.  700,  144  Pac.  958. 

The  order  is  a&rmed. 

We  concur:  BURNETT,  J.;   HART,  J. 

(W  Cal.  App.  SU)       =■= 

MUNN  v.  ANrraONY  et  al.     (Qv.  2102.) 

(District    Court   of   Appeal,    Second    District, 

California.    Feb.  19,  1918.) 

1.  Fraud  cS=320— Relianck  or  Refresenxa- 

TIORS. 

A  buyer  of  an  automobile  may  recover  dam- 
ages for  false  statement  df  seller's  agent  as  to 
date  of  manufacture,  though  she  had  the  car 
examined  before  buying,  where  such  examina- 
tion was  as  to  the  condition  of  the  machine  and 
batteries,  and  not  as  to  its  date. 

2.  Fbaud   <S=36— Waives  —  Contkacts  iif 
Wbiting. 

Where  written  contract  for  sale  of  auto- 
mobile- waived  all  promises  or  agreements  not 
specified  therein,  the  buyer  could  not  recover 
for  false  representation  as  to  the  year  of  manu- 
facture, particularly  in  view  of  Civ.  Code,  § 
1625,  providing  that  written  contracts  super- 
sede all  the  negotiations  or  stipulations  preced- 
ing their  execution. 
8.  Fraud  <©=>58(1)— Damages— Bvidewce. 

In  an  action  by  a  buyer,  based  upon  mis- 
representation of  year  of  manufacture  of  an 
automobile,  evidence  held  sufiScient  to  sustain 
finding  of  trial  court  as  to  the  difference  be- 
tween the  value  of  the  machine  as  it  was  and 
what  it  would  have  been  if  made  in  year  repre- 
sented. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Stanley  A.  Smith,  Judge. 

Action  by  Charlotte  P.  Mann  against  E!arle 
C.  Anthony,  Earle  C.  Anthony,  Incorporated, 
and  another.  From  a  Judgment  for  plaintlfr, 
and  from  an  order  denying  a  new  trial,  de- 
fendant Earle  0.  Anthony,  Incorporated,  ap- 
pieals.    Judgment  reversed. 


B.  W.  Freeman  and  Paul  Nourse,  both  of 
Los  Angeles,  for  appellant.  Olln  Wellborn, 
Jr.,  and  Stephen  Monteleone,  both  of  Los  An- 
geles, for  respondent. 

JAMES,  J.  Appeal  from  a  Judgment  en- 
tered In  favor  of  the  plaintiff,  and  from  an 
order  denying  to  the  defendant  Earle  C.  An- 
thony, Incorporated  (a  corporation),  a  new 
trial.  The  action  was  based  upon  alleged 
misrepresentations  made  by  an  agent  of  ap- 
pellant regarding  the  year  of  manufacture  of 
a  certain  electric  automobile. 

Plaintiff  negotiated  with  English,  the  agent 
of  appellant,  for  the  purchase  of  a  second- 
hand electric  automobile.  She  alleged,  and 
the  court  found,  that  English  represented 
that  the  automobile  had  been  manufactured 
in  the  year  1913,  when  in  fact  it  was  a  1912 
model.  The  car  was  offered  to  the  plaintiff, 
with  electric  rectifier,  for  the  sum  of  $1,800. 
Plaintiff  informed  appellant's  agent  that  she 
would  not  purchase  it  without  the  privilege 
of  having  an  examination  made  by  persons 
of  her  own  selection.  Agreeable  to  this  sug- 
gestion, the  machine  was  left  with  the  me- 
chanics designated  by  the  plaintiff,  where  it 
remained  for  a  day  or  so.  These  mechanics, 
being  experienced  in  the  handling  of  electric 
machines,  examined  the  car  and  its  batteries, 
and  reported  to  the  plaintiff  that  everything 
was  in  good  condition,  and  that  the  car  "look- 
ed to  be  a  good  buy."  Plaintiff  thereupon 
offered  appellant  the  sum  of  $1,700  for  the 
car  and  rectifier,  that  being  $100  less  than 
the  proposed  price.  This  offer  was  accepted, 
and  thereupon  a  written  contract  was  al- 
tered into  and  signed  by  both  parties.  Tlie 
contract  appears  to  have  been  made  upon  the 
blank  form  used  for  the  purchase  of  new 
cars,  except  that  the  descriptive  matter  was 
written  in  before  It  was  signed.  The  con- 
tract in  its  main  parts  was  in  the  following 
form: 

"November  24,  1913. 

"In  consideration  of  the  placing  at  once  of  an 
order. with  the  manufacturer,  I  hereby  agree  to 
purchase  of  the  California  Motor  Company  of 
Los  Angeles. 

One  R  ft  L  Electric  Model  No.  SM76..    Prio* 

Sold  tor  Uie   aooount  of  Mra.   K.  A. 
Keller  «u  U) Price  J1TO0.OB 

Including  one   second-hand  Westing- 
bouse  rectifier  Price 

Price 

Price 

Price 

Price  SUta 

UceoM 
Z.00 

Ttttal    tlODM 


and  to  pay  for  the  same  the  sum  of  $1,700.0(^ 
said  payment  to  be  made  at  the  garage  of  the 
California  Motor  Company,  of  Los  Angeles,  as 
soon  as  shipment  from  factory  is  received.  All 
cars  are  sold  under  the  standard  warranty  of 
the  National  Association  of  Automobile  Manu- 
facturers. All  promises,  verbal  understandings, 
or  agreements  of  any  kind  pertaining  to  thia 
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purchaM  not  Bpecified  herein,  ar»  hereby  ex- 
pressly waived. 
"Subject  to  conditions  on  back. 

"[iSigned]  Charlotte  P.  Munn. 

"Keceived  of  Charlotte  P.  Munn,  Hotel  Mary- 
land, Pasadena,  Cat.,  the  sum  of  $200,  as  de- 
posit upon  and  to  apply  upon  the  purchase  price 
of  the  above  contract  All  agreements  contin- 
gent upon  fires,  strikes,  delays  in  shipment,  ac- 
ddentB,  or  other  reasons  beyond  our  control. 
"California  Motor  Company, 

"By  B.  Anthony." 

[1, 2]  There  was  a  conflict  tn  the  evidence 
npon  the  question  as  to  whether  the  false  rep- 
resentatioDs  had  been  made,  and  this  conflict 
having  been  resolved  by  the  trial  Judge  -  In 
ftiTor  of  the  plaintiff,  appellant  admits  that 
thti  determination  of  that  fact  Is  beyond  the 
reach  of  Its  appeal.  However,  two  points  are 
Insisted  upon:  First,  that  the  plaintiff  was 
not  entitled  to  rely  npon  any  representations 
made  regarding  the  automobile  when  she  re- 
sorted to  independent  means  before  bnying  to 
ascertain  Its  value  and  condition;  second, 
that  having  Anally  entered  into  a  written  con- 
tract of  sale,  which  contained  terms  exclud- 
ing an  previous  negotiations  and  statements, 
the  claim  that  false  representations  had  been 
made  by  way  of  inducement  could  furnish  no 
ground  for  a  cause  of  action.  As  to  the  first 
proposition,  we  do  not  agree  with  appellant's 
contention,  for  the  reason  that  the  evidence 
does  not  show  that  the  independent  examina- 
tion made  at  the  Instance  of  the  plaintiff, 
went  to  the  question  at  all  as  to  the  year  of 
manufacture  of  the  car.  This  examination 
looked  only  into  the  general  condition  of  the 
machine  and  Its  batteries.  As  to  the  second 
point,  we  think  the  contention  of  appellant 
should  be  sustained.  The  written  contract  as 
entered  into  contained  a  description  of  the 
car,  with  Its  model  number,  and  contained 
the  limiting  clause  that: 

"All  promises,  verbal  understanding,  or  agree- 
ments of  any  kind  pertaining  to  this  porcnase 
not  specified  herein,  are  hereby  expressly 
waived." 

It  appears  that  the  model  number  as  used 
in  the  contract  was  descriptive  to  show  the 
year  during  which  the  car  was  manufactured, 
for  the  witness  Holbert  testified  that: 

"The  Ranch  &  Lan^  Company  never  desig- 
nates the  year  of  their  models;  they  always 
just  nse  the  model  number  or  model  letter." 

It  seems  quite  plain  that  the  limiting  term 
incorporated  in  the  contract  was  Intended  to 
save  disputes  and  eliminate  all  question  of 
representations  as  to  kind  and  condition  of 
machines  sold.  Our  Civil  Code  (section  1625) 
provides  that: 

"The  execution  of  a  contract  In  writing, 
whether  the  law  requires  it  to  be  written  or 
not,  supersedes  all  the  negotiations  or  stipu- 
lations concerning  its  matter  which  preceded  or 
accompanied  the  execution  of  the  instrument." 

See,  also,  Tocksteln  v.  Padflc  Kissel  Kar 
Branch,  33  Cal.  App.  262,  164  Pac.  906. 

The  writing  here  considered  appears  to  be 
Intended  to  express  the  whole  contract  be- 


tween the  parties.  Krenzberger  v.  Wlngfield, 
86  Cal.  251,  31  Pac  109. 

[3]  While  appellant  advances  the  further 
argument  that  the  evidence  was  Insufficient 
to  sustain  the  finding  that  there  was  any  dif- 
ference In  the  value  between  a  1912  model 
electric  and  a  1913  model,  both  being  in  the 
same  condition  of  repair,  we  are  not  prepared 
to  agree  with  that  contention.  The  evidence 
was  not  strong,  but  It  was  of  such  a  nature 
as  might  well  have  been  satisfactory  to  the 
trial  Judge,  llie  value  of  the  car  as  pur- 
chased by  the  plaintiff'  appears  to  have  been 
established  at  a  price  not  less  than  the 
amount  she  paid  for  it.  She  used  the  ma- 
chine for  about  a  year  before  discovering,  as 
was  found  by  the  court,  that  the  antomoblla 
was  a  1912  Instead  of  a  1913  model.  The 
damage  to  her — that  Is,  the  difference  be- 
tween what  the  machine  would  have  been 
worth  had  It  been  of  the  later  model  and  the 
value  of  a  machine  of  1912  model — the  court 
found  to  be  flSO.  We  are  satisfied  that  this 
Judgment  cannot  be  sustained,  because  of 
the  condition  of  the  contract  by  which  plain- 
tiff waived  the  representations  made  previous 
to  the  execution  thereof.  Tbe  law  did  not 
permit  an  appeal  to  be  taken  from  an  order 
denying  a  new  trial  at  the  time  the  appeal 
herein  was  perfected;  hence,  as  to  the  order 
attempted  to  be  appealed  from  no  Judgment 
Is  required.  Watt  T.  Beklns  Van  Storage  Coi, 
ITl  Pac.  832. 

The  Judgment  Is  reversed. 

We  concur:  CONRBY,  P.  X;  WORKS, 
Judge  pro  tern. 

(ss  Cal.  App.  TTt) 
HUOBCABT  T.  NOBTHAM  et  al,  (av.  2818.) 
(Distrlet  Court  of  Appeal.  First  District,  Cal- 
ifornia. Jan.  7,  1918.) 
QX7IBTIMO  Trrijs  «=53  —  Appkalt—Revbrsai, 
Judgment  for  defendants  in  suit  to  quiet  ti- 
tle must  be  reversed  on  appeal,  where  it  is  con- 
ceded that  the  evidence  is  insufiScicnt  as  a  mat- 
ter of  law"  to  support  a  finding  of  title  In  de- 
fendants, and  it  IS  also  conceded  that  plaintiff 
was  in  possession  when  suit  was  begun,  and 
that  such  possession,  as  against  a  person  whx> 
had  no  better  title,  or  no  title  at  all,  should 
have  compelled  a  finding  in  favor  of  plaintiff. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

Action  by  Vernon  Huckaby  against  Eliza- 
beth A.  Northam  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed and  remanded  for  new  trial. 

Theodore  A.  Bell,  of  San  Francisco,  for 
appellant  C.  K.  Bonestell  and  W.  D.  Crich- 
ton,  both  of  Fresno,  for  respondents. 

PER  CURIAM.  This  was  an  action  to 
quiet  title.  In  which  Judgment  was  rendered 
In  favor  of  the  defendants,  and  the  plaintiff 
appeals. 

It  Is  conceded  by  the  respondents  in  open 
court  that  the  evidence  is  Insufficient  as  a 
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matter  of  law  to  snppoFt  the  finding  of  title 
In  tbe  defendants  as  made  by  the  trial  court ; 
and  it  Is  also  conceded  that  the  plaintiff  was 
In  possesslcm  of  the  property  in  suit  at  the 
time  the  action  was  commenced,  and  that 
such  possession,  as  against  a  person  who  had 
no  better  title,  or  no  title  at  all,  should  have 
compelled  a  finding  In  favor  of  the  plaintiff. 
That  being  so,  there  remains  nothing  for  this 
court  to  do  but  to  reverse  the  case  upon  that 
point  alone. 

The  point  decided  being  determlnatlTe  of 
the  entire  case,  there  Is  no  necessity  to  dis- 
cuss the  other  pcdnts  presented. 

It  la  ordered  that  the  Judgment  be  and 
the  same  is  hereby  reversed,  and  the  cause 

remanded  for  a  new  trlaL 

I 

(M  Cat.  App.  284) 
BLOCHMAN  COMMERCIAL  &  SAVINGS 
BANK  V.  KBTCHAM.     (Civ.  2072.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
Uomia.    Feb.  18,  1918.) 

1.  Apfeal  and  i:rbor  <S=a757(l)  —  BaiErs — 
TrpEwarmeN  Tbanscbipt— AssmfPTioN  as 
TO  Recobd. 

Under  Code  Civ.  Plroc.  |  963c,  requiring 
that  parties  who  present  a  cause  on  appeal  by 
the  alternative  method  print  in  the  briers  such 
portion  of  the  record  aa  they  desire  to  call  to 
the  attention  of  the  court,  where  only  a  type- 
written transcript  on  appeal  has  been  filed,  the 
appellate  court  will  assume  that  the  parties 
have  printed  in  their  briefs  such  portions  of  the 
recora  as  they  desire  to  call  to  the  attention  of 
the  court,  and  that  its  statement  of  facts  should 
be  confined  to  matters  thus  brought  to  its  at- 
tention. 

2.  Altkratiok  of  Ikstbtjmentb  *=>7,  12  — 
Notes  — Inskbtino  Place  o»  Payment  — 
"Matebial  Altebation." 

Where  a  promissory  note  reads,  "I  promise 

to  pay  to  the  order  of  myself  at ,    there 

is  an  implied  authority  given  the  holder  to  fill 
the  blank  by  designating  a  place  of  payment  at 
his  election,  and  such  act  by  him  is  not  a  ma- 
terial alteration  of  the  instrument  within  (3v. 
Code,  S  1700,  providing  that  such  an  alteration 
of  a  written  contract  extinguishes  all  executory 
obligations. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Elrst  and  Second  Series,  Material 
Alteration.] 

3.  CONTBACTS     «=»147(1)— CONSTBUCnON— IM- 

tention. 
In   the  interpretation  of  contracts,  the  In- 
tention of  the  parties,  so  far  as  ascertainable 
and  lawful,  controls  under  Civ.  Code,  U  1636, 
3268. 

4.  Evidence  €=»81— Pkesumptions— Law  of 
fobeign  countbt. 

In  the  absence  of  contrary  showing,  presum- 
ably the  law  of  Mexico,  where  the  note  in  suit 
was  drawn,  is  the  same  as  that  of  California, 
where  the  suit  was  brought. 
6.  Alteration  or  Instrttments  ^=»20 — Ncns 
—Place  of  Payment— Filling  in  Blank- 
Effect— What  Law  Governs. 
Under  Civ.  Code,  {  1646,  providing  that  a 
contract  is  to  be  interpreted  according  to  the 
law  of  the  place  where  it  is  to  be  performed, 
or,  if  it  does  not  indicate  a  place  of  performance, 
according  to  the  law  of  the  place  where  it  is 
made,  where  a  promissory  note  was   made  in 
Mexico,  with  the  place  of  payment  left  blank, 
and  the  payee,  pursuant  to  its  implied  author- 


ity, filled  ia'  a  place  of  payment  in  California, 
the  note  was  enforceable  as  a  commercial  instru- 
ment in  California,  being  such  under  the  laws  ot 
the  state,  though  not  in  the  form  and  substance 
required  by  the  laws  of  Mexico. 

Appeal  from  Superior  Court,  San  Diego 
County ;   C.  N.  Andrews,  Judge. 

Action  by  the  Blochman  Commercial  A 
Savings  Bank  against  L.  X.  Ketcham.  From 
the  judgment,  defendant  appeala    Affirmed. 

Shreve  &  Shreve  and  Harry  W.  Horton, 
all  of  San  Diego,  for  appellant.  Sam  Ferry 
Smith,  of  San  Diego,  and  Laurence  H. 
Smith,  of  San  Francisco,  for  respondent. 

CONRET,  P.  J.  [1]  The  defendant  appeals 
from  the  Judgment.  The  action  is  based  up- 
on an  alleged  promissory  note  dated  at  Ea- 
senada,  Mexico.  The  case  is  presented  upon 
printed  briefs  and  without  oral  argument. 
Appellant  contends  that  as  to  certain  matters 
the  evidence  does  not  sustain  the  findings, 
and  as  to  other  matters  that  the  court  erred 
In  its  ruling  at  the  triaL  On  both  sides  the 
briefs  discuss  portions  of  the  evidence  wltii- 
out  furnishing  us  any  quotations  therefrom. 
Only  a  typewritten  transcript  on  appeal  has 
been  filed.  In  such  cases  the  rule  is  that  we 
win  assume  that  the  parties  have  printed  in 
their  briefs  such  portions  of  the  record  as 
they  desire  to  call  to  the  attention  of  the 
court,  and  that  our  statement  of  facts  should 
be  confined  to  matters  thus  brought  to  our 
attention.  Code  Civ.  Proc.  {  953c;  Jones  v. 
American  Potash  Co.,  169  Pac.  307 ;  Stewart 
V.  Andrews,  169  Pac.  397.  Therefore  we 
shall  discuss  on  the  merits  only  those  points 
which  are  illustrated  by  quotations  from  the 
transcript  and  those  assertions  of  fact  made 
by  one  party  and  definitely  admitted  on  the 
other  side,  as  being  shown  by  the  record. 

The  note  as  dated  and  delivered  at  Koaa- 
nada,  Mexico,  read,  in  part,  as  follows: 

"Six  months  after  date,  without  grace,  I  prom- 
ise  to   pay   to   the   order  of   m;pBelf   at    

one  thousand  dollars,  in  gold  com  of  the  United 
States  of  America,  ot  the  present  standard 
value." 

After  the  note  had  been  delivered  and  aft- 
er it  came  into  the  possession  of  the  plaintUf, 
the  plaintiff  inserted  in  the  blank  line  left 
therein,  after  the  word  "at,**  the  words 
"Blochman  Commercial  &  Savings  Bank  of 
San  Diego,  San  Diego,  California.**  The  de- 
fendant claims  that  this  was  a  material  al- 
teration in  the  instrument,  and  that  for  that 
reason  no  recovery  can  be  had  thereon.  He 
further  claims  that  had  no  place  ot  pay- 
ment been  Inserted  in  the  note,  questions  con- 
cerning its  execution  and  meaning  would  be 
determined  according  to  the  law  of  Mexico, 
under  which,  he  asserts,  he  would  be  en- 
titled to  the  equitable  defenses  set  up  in  the 
answer.  For  the  reason  above  suggested,  be 
has  not  properly  brought  before  us  those 
equitable  defenses  or  the  rulings  of  the  court. 
We  find,  however,  in  the  respondent's  brief 
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a  quotation  from  tbe  record  which  shows 
that  at  the  trial  the  attorney  for  defendant 
Btat'^d  "1  do  not  expect  to  go  Into  that  fraud 
proposition."  We  presume  that  this  referred 
to  iMisn  equitable  defenses,  whatever  tbey 
were. 

Section  1700  of  the  CIyII  Code  provides 
that: 

"The  Intentional  destruction,  cancellation,  or 
material  alteration  of  a  written  contract,  by  a 
party  entitled  to  any  benefit  under  it,  or  with 
his  consent,  extinguishes  all  the  executory  ob- 
liKBtinns  of  tbe  contract  in  his  favor,  against 
parties  who  do  not  consent  to  the  act." 

Appellant  relies  upon  certain  decisions 
made  In  other  states  and  upon  Pelton  v.  San 
Jaduto  Lumber  Ca,  113  Cal.  21.  45  Pac.  12. 
In  tbe  Pelton  Case  It  does  not  appear  that 
any  blank  was  left  In  tbe  note  wltb  words 
Indicating  an  undesignated  place  of  pay- 
ment. After  Its  execution  it  was  altered  by 
adding  thereto  a  stated  place  of  payment  In 
tbe  state  of  New  York,  although  the  note 
was  made  in  California.  It  was  held  that 
tbls  alteration  of  tbe  note  was  material.  As 
It  read  before  Its  alteration  it  was  payable 
only  In  this  state,  but  thereafter  It  was  made 
payable  at  a  designated  bank  in  tbe  state  of 
New  York. 

[2]  We  are  of  tbe  opinion,  however,  that 
where,  as  in  the  case  at  bar,  there  is  a  blank 
In  the  note  preceded  by  tbe  word  "at,"  there 
Is  an  implieid  authority  given  to  tbe  bolder 
to  fill  that  blank  by  designating  a  place  of 
payment  at  bis  election.  Tbe  act  done  by 
him  under  that  authorization  does  not  con- 
stitute a  material  alteration  in  the  instru- 
ment. 

[3,111  In  tbe  interpretation  of  contracts 
tbe  intention  of  tbe  parties,  so  far  as  ascer- 
tainable and  lawful,  will  control.  Civ.  Code,. 
H  1636,  3268.  The  modem  trend  of  author- 
ity seems  to  be  that  where  the  place  of  pay- 
ment Is  inserted  in  a  blank  of  tbe  kind  above 
described,  left  In  tbe  note  at  the  time  it  was 
signed  or  indorsed  by  tbe  prior  party  sought 
to  be  charged,  the  holder  will  be  permitted 
to  recover.  Some  cases  base  tbls  rule  upon 
tbe  doctrine  of  estoppel,  but  the  doctrine  of 
Implied  authority  is  also  fully  admitted;  it 
being  recognised,  however,  that  an  express 
understanding  that  no  place  of  payment  Is  to 
be  inserted  will  In  any  event  negative  tbe 
implied  authority.  Diamond  Distilleries 
Co.  V.  Gott,  187  Ky.  685,  126  S.  W.  131,  31 
L.  R.  A.  (N.  S.)  643.  That  case  is  also  re- 
ported in  31  L.  R.  A.  (N.  S.)  643,  where  tbe 
authorities  are  collected  in  an  extensive 
note.  See,'  also,  note  In  Ann.  Cas.  1912B, 
1010.  Defendant  in  this  case  testified  that 
at  tbe  time  of  tbe  execution  of  tl^e  note 
nothing  was  said  between  himself  and  tbe 
persons  to  whom  be  delivered  It  as  to  wheth- 
er or  not  the  place  of  payment  should  be 
filled  In.    It  is  not  claimed  that  there  is  any- 


thing in  the  record  to  show  that  the  Mexican 
law  did  not  permit  blanks  in  notes  to  be  fill- 
ed in  by  the  owner. 

Therefore,  presumably  tbe  law  of  Mexico 
is  the  same  as  that  of  California,  according 
to  which,  as  we  have  stated,  a  blank  i^ace 
of  the  kind  above  described  may  be  filled  in 
by  tbe  bolder  of  tbe  not& 

[5]  Appellant  further  claims  that  under  the 
laws  of  Mexico  the  note  could  not  be  enforc- 
ed as  a  commercial  Instrument,  and  was  void 
because  it  was  not  In  tbe  form  and  substance 
reqnlred  by  those  laws.  "A  contract  is  to 
be  interpreted  according  to  tbe  law  and  us- 
age of  tbe  place  where  it  is  to  be  performed ; 
or,  if  it  does  not  indicate  a  place  of  perform- 
ance, according  to  the  law  and  usage  of  the 
place  where  it  is  made."  Civ.  Code,  !  164&t 
Uur  decision  that  tbe  plaintiff  was  author- 
ized to  make  the  note  payable  at  a  place  In 
California  carries  with  it  the  conclusion, 
above  stated,  that  such  act  of  tbe  plaintiff 
did  not  constitute  an  alteration  which  chang- 
ed tbe  legal  import  or  eftect  of  tbe  instru- 
ment Therefore  the  executory  obligations 
of  tbe  note  were  not  extinguished  by  that 
act,  and  the  provisions  of  Civil  Code,  i  1700, 
are  not  applicable  to  tbls  case. 

The  note  is  a  valid  obligation  of  tbe  de- 
fendant No  contention  is  made  that  It  is 
unpaid,  or  that  tbe  plaintiff  was  not  shown 
to  be  tbe  owner  thereof. 

Tbe  record  as  presented  to  us  raises  no 
other  questions  which  we  are  called  upon  to 
consider. 

Tbe  Judgment  la  affirmed. 

We  concor:  JAMES,  J.;  WORKS,  Judge 
pro  tern. 


(H  Cal.  App.  3U) 
BARKER  BROS.  v.  JOOS  at  aL  (BOWRINO, 
Intervener).     (Olv.  2054.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Feb.  19,  1918.) 

Appial  ANn  Bbbob  *=»757(1)— Alternative 
METHon  —  Rxvixw  —  Ttpbwkitten     Tban- 

SCBIPT. 

Appelate  courts  Will  not  look  to  the  type- 
written transcripts  filed  under  the  alternative 
method  of  appeal  to  determine  whether  gronnd 
exists  for  the  reversal  of  the  judgment  appealed 
from,  where  no  part  of  record  is  printed  in  briet 
as  expressly  required  by  Code  Civ.  Proc  | 
953c. 

Appeal  from  Superior  Court,  Los  Angeles 
Connty;    Leslie  R.  Hewitt,  Judge. 

Action  by  Barker  Bros.,  a  corporation, 
against  J.  Joe  Joos  and  R.  E.  Joos,  wherein 
Lynden  Bowring  intervened.  From  a  Judg- 
ment for  tbe  return  of  property  to  the  in- 
tervener, or  for  the  value,  plaintiff  appieala. 
Affirmed. 

A.  P.  Michael  Karllan  and  N.  B.  Nelson, 
both  of  Los  Angeles,  for  appellant    Geo.  S. 
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Hnpp  and   L^den   Bowring,   both  of  Los 
Angeles,  for  respondents. 

PER  CURIAM.  It  la  stated  In  the  brief 
of  plaintiff  in  this  case  that  the  appeal  is 
from  a  Judgment  for  the  retarn  of  certain 
personal  property  to  the  interrener-respond- 
ent,  or  for  the  value  thereof.  The  appeal  is 
taken  under  the  alternative  method.  No  por- 
tions of  the  record  are  printed  in  appellant's 
brief.  References  are  made  to  the  pages  of 
the  typewritten  transcripts  only.  Section 
953c,  Code  of  Civil  Procedure,  requires  that 
the  parties  who  present  a  cause  on  appeal  by 
the  alternative  method  print  in  their  briefs 
such  portions  of  the  record  as  they  desire  to 
call  to  the  attention  of  the  court.  It  has  been 
repeatedly  held  that  appellate  courts  will 
not  look  to  the  typewritten  transcripts  filed 
under  the  alternative  method  of  appeal  for 
the  purpose  of  determining  whether  ground 
exists  for  the  reversal  of  the  judgment  ap- 
pealed from.  Jones  v.  American  Potash  Co., 
169  Pac.  397;  Marcucci  v.  Vowlnckel,  164 
Cal.  eai.  WO  Pac.  430;  Wills  v.  Woolner,  21 
Cal.  App.  628,  132  Pac.  283;  Miller  v.  Oliver 
et  al.  (Sup.)  163  Pac.  867 ;  Pasadena  Realty 
Co.  T.  Clune,  166  Paa  1025;  McKlnnell  v. 
Hansen  et  al.  (Sup.)  167  Pac.  887 ;  California 
Sav.  &  Commercial  Bank  v.  Canne  (Sup.)  169 
Pac.  395 ;  Stewart  v.  Andrews,  169  Pac.  397; 
Hutraker  v.  McVey,  169  Pac.  704;  Hepler  et 
al.  V.  Wright  et  al,  170  Paa  667;  Anderson 
V.  Recorder's  Court,  171  Pac.  812;  Blochman 
Commercial  &  Sav.  Bank  v.  Ketcham,  Civil 
No.  2072,  decided  February  18,  1918,  171 
Pac  1084. 

The  Judgment  appealed  from  is  affirmed. 


(3S  Cal.  App.  308) 

MacPHEB  v.  BOARD  OP  P0LI(3B  COMERS 

OF  CITY  AND  COUNTY  OF  SAN 

FRANCISCO  et  aL    (Civ.  2122.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.   Feb.  18,  1918.) 

1,  Municipal  Cobporationb  «s>185(4)— Dis- 
missal OF  Police  Officxb. 

Under  provision  of  city  charter  that  office 
becomes  vacant  on  conviction  of  incumbent  of 
an  offense  in  violation  of  duty  and  provision 
that  police  officer  cannot  be  dismissed  except 
upon  trial  before  police  commission  after  no- 
tice, where  plaintiff  police  officer  was  convicted 
under  Pen.  Code,  {  182,  of  a  misdemeanor  in- 
volving violation  of  official  duty,  the  office  be- 
came vacant  ipso  facto,  and  he  would  not  be 
entitled  to  mandamus  to  compel  commisgioners 
to  vacate  dismissal  made  without  notice  to  or 
bearing  of  plaintiff,  although  conviction  had 
been  reversed  on  appeal,  and  new  trial  ordered, 
and  proceedings  in  lower  court  thereupon  dis- 
missed. 

2.  MuNiciPAi,  CoBPOBATiows  i8=i»176(3)— Pho- 
visioNB  OF  Charter — Construction. 

As  a  charter  provision  that  a  member  of  a 
police  force  shall  not  be  subject  to  dismissal  for 
any  cause  except  after  notice  and  trial  is  not  ir- 


reconcilable with  a  provision  that  an  office  shall 
become  vacant  on  incumbent  being  convicted 
of  an  offense  in  violation  of  duty,  application 
of  the  rule  that  particular  provisions  prevail 
over  more  general  ones  is  unnecessary. 

Appeal  from  Superior  Court,  City  and 
County  of  <San  Francisco;  Franklin  A. 
Griffin,  Judge, 

Application  for  writ  of  mandate  by  Arthur 
F.  MacPhee  against  the  Board  of  Police  Com- 
missioners of  the  City  and  County  of  San 
Francisco  and  others.  Application  denied, 
and  plalntifl  appeals.     Affirmed. 

See,  also,  26  Cal.  App.  218,  146  Pac.  522. 

Nathan  C.  Coghlan,  E.  V.  McKenzle,  and 
A.  L.  O'Grady,  all  of  San  Francisco,  for  ap- 
pellant. Geo.  Lull,  City  Attorney,  of  San 
Francisco,  for  respondents. 

BEASLY,  Judge  pro  tern.  [1]  On  May  1, 
1913,  MacPhee  was  a  police  officer  of  the  dty 
and  county  of  San  Francisco.  On  that  day 
an  accusation  was  made  against  him  before 
the  police  commission  of  that  city  for  violat- 
ing section  182  of  the  Penal  Code  of  the  state 
of  California,  In  that  he  was  charged  with 
having  Joined  other  police  officers  In  a  con- 
spiracy with  a  gang  of  confidence  operators 
to  protect  the  latter  in  their  criminal  activi- 
ties. Certain  specified  charges  of  crimes 
committed  In  carrying  out  the  conspiracy 
were  embodied  in  the  complaint  filed  against 
MacPhee,  Illustrative  of  which  was  one  to 
the  effect  that  one  of  the  conspirators  named 
Frank  Ross  had  fieeced  a  victim  of  $900,  and 
that  the  police  officers  who  were  members  of 
the  conspiracy  blackmailed  him  of  $700  of 
this  amount  as  hush  money,  and,  incidentally, 
that  in  the  original  bargain  made  by  the  con- 
spirators the  i)oIice  officers  were  to  have  but 
15  per  cent  of  the  results  of  the  confidence 
operations. 

MacPhee  had  a  hearing  on  these  charges, 
which  progressed  to  the  point  where  the  evi- 
dence of  the  complainants  was  before  the 
commission,  when  he  suggested  that  the 
grand  Jury  were  considering  the  matter,  and 
asked  for  a  continuance  until  that  investi- 
gation should  be  concluded,  which  was  grant- 
ed. The  grand  Jury  did  consider  the  matter, 
and  indicted  MacPhee  and  several  others, 
and  MacPhee  was  subsequently  convicted 
and  sentenced  to  confinement  in  the  county 
Jail.  Thereupon  the  police  commission,  with- 
out notifying  MacPhee  and  without  hearing 
blm,  and  apparently  without  reference  to 
the  charges  made,  dismissed  Macl'hee  from 
the  force.  He  appealed  from  the  conviction 
In  the  criminal  case,  and  this  court  reversed 
the  Judgment  and  granted  him  a  new  trial 
Proceedings  In  the  lower  court  were  there- 
upon dismissed,  and  MacPhee  subse<iuently 
demanded  that  the  police  commission  proceed 
to  set  aside  bis  dismissal  on  the  accusation 
before    that    body    and    hear    the    charges 
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against  hira.  This  tbe  commission  refused 
to  do,  and  be  then  applied  to  tbe  superior 
court  for  a  writ  of  mandate  to  compel  them 
to  act  in  accordance  with  bis  demand.  That 
court  denied  tbe  application,  and  MacPhee 
now  appeals. 

Tbe  appellant  relies  upon  a  section  of  tbe 
charter  of  the  city  and  county  of  San  Fran- 
cisco which  provides,  generally  speaking,  rhat 
no  member  of  the  police  department  shall  be 
subject  to  dismissal  for  any  cause  except  aft- 
er trial  before  the  commission  had  upon  no- 
tice to  blra  of  tbe  time  and  place  of  bear- 
ing. Charter,  art.  8,  c.  7,  |  8.  But  there  is 
another  provision  of  this  charter  which 
must  be  construed  with  tbe  section  above  re- 
ferred to  so  as  to  reconcile  them,  if  possible, 
with  each  other,  namely,  section  10  of  arti- 
cle 16,  which  provides  that  an  office  becoqies 
vacant  when  tbe  Incumbent  thereof  dies,  re- 
signs, is  adjudged  insane,  convicted  of  a  fel- 
ony or  of  an  offense  in  violation  of  his  offi- 
cial duty,  or  Is  removed  from  office,  ceases 
to  be  a  resident  pf  tbe  city  and  county  of  San 
Francisco,  or  absents  lilmself  from  tbe  state 
without  leave  for  more  than  60  consecutive 
days.  Upon  first  reading,  these  two  sections 
of  the  charter  appear,  as  contended  by  tbe 
appellant,  to  be  irreconcilable,  but  a  closer 
reading  shows  that  section  3  of  chapter  7  of 
article  8  refers  to  trials  generally  for  breach 
of  duty  or  mlaconduct  and  other  cases  be- 
fore tbe  commission ;  while  section  10  of  ar- 
ticle 16  specifically  makes  a  rule  by  which 
offices  of  the  city  and  county  become  vacant 
under  certain  specified  and  carefully  defined 
conditions. 

[2]  Viewing  the  first  section  above  cited  as 
providing  a  rule  governing  the  dismissal  of  a 
member  of  the  police  department,  and  the 
latter  section  as  designating  a  condition  un- 
der which  an  office,  either  in  the  police  or 
any  other  department  of  the  dty  government, 
shall  become  vacant,  there  is  no  irreconcila- 
ble conflict  between  these  two  sections  of  tbe 
charter;  and  it  therefore  becomes  unneces- 
sary to  apply  tbe  rule  invoked  by  tbe  appel- 
lant that  particular  provisions  prevail  over 
more  general  provisions  of  a  statute.  This  be- 
ing so,  tbe  case  of  McKannay  v.  Horton,  151 
CaL  711,  91  Pac.  598,  13  L.  B.  A.  (N.  S.)  661, 
121  Am.  St  Rep.  146,  covers  this  case,  where 
it  is  held  that  by  section  10  of  article  16  of  the 
charter  of  San  Francisco  an  office  ipso  facto 
bec<»nes  vacant  on  tbe  conviction  of  tbe  1d- 
cambent  of  a  felony.  Here  tbe  conviction 
was  of  a  misdemeanor,  but  it  was  a  misde- 
meanor of  such  character  as  involved  a  vio- 
lation of  official  duty,  and  therefore  comes 
within  the  section  of  tbe  charter  upon  which 
the  case  of  McKannay  v,  Horton  rests. 

Tbe  Judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 


(8S  Cal.  App.  816) 
TAYLOR  V.  BOARD  OF  POLICE  COM'RS 
OF  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  et  al.    (Civ.  21U3.) 
(District  Court  of  Appeal,  First  District.  Cal- 
ifornia.   Feb.  18.  1918.) 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;   Franklin  A.  Griffin.  Judfce. 

Application  by  Charles  H.  Taylor  for  writ 
of  mandate  against  the  Board  of  F'olice  Com- 
missioners of  the  City  and  Connty  of  San  Fran- 
cisco and  others.  Application  denied.  Plain- 
tiff appeals.    Affirmed. 

Nathan  C.  Cogblan,  E.  V.  McKenzie.  and  A. 
L.  O'Grady,  all  of  San  Francisco,  for  ar)i)ellant 
Geo.  Lull,  City  Atty.,  of  9an  Francisco,  for 
respondents. 

BEASLY,  Judge  -pro  tem.  This  case  is 
identical  in  all  respects  with  that  of  Mncl'liee  v. 
Board  of  Police  CommisBioners  et  al..  171  Pac. 
1086,  and  upon  the  authority  of  that  case  the 
judgment  herein  is  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN. J. 

""°'°'°*         (36  Cal.  App.  278) 
NORRIS   V.   WRIGHT.      (Ov.   2312.) 
(District  Court  of  Appeal.  First  District.  Cali- 
fornia.   Feb.  16.  1918.    Rehearini:  Denied 
by  Supreme  Court  April  16.  1918.) 
Fraud  «=»58(1)— Evidence. 

In  the  absence  of  showing  of  fraud,  misrep- 
resentations, incapacity,  minority,  or  confiden- 
tial relationship,  the  court  cannot  relieve  a«;am8t 
a  sale  of  an  heir's  interest,  purporting  to  be 
made  for  its  full  value,  out  of  which  she  receiv- 
ed but  a  'small  part  of  its  value  on  account  of 
excessive  commissions,  interest,  and  expenses 
charged  for  loans  made  to  such  heir  by  tbe  pur- 
chaser. 

Appeal  from  Superior  Court,  Santa  (Jlara 
County;    W.  A.  Beasly,  Judge. 

Action  by  Hazel  P.  Norrls  against  EU 
Wright.  Judgment  for  defendant,  and  plain- 
tlir  appeals.    Affirmed. 

J.  C.  Black,  of  San  Jose,  for  appellant. 
H.  A.  Hardinge,  of  San  Jose,  for  respondent. 

KERRIGAN,  J.  This  is  an  action  to  recov- 
er damages  alleged  to  have  been  sustained  by 
the  plaintiff  in  conveying  certain  property 
interests  to  tbe  defendant,  said  transfer  be- 
ing charged  to  have  been  procured  by  means 
of  false  and  fraudulent  representations  made 
by  tbe  defendant. 

Tbe  plaintiff  was  the  owner  of  a  one-quar- 
ter interest  in  a  certain  estate  in  course  of 
probate,  and  soon  after  she  bad  acquired  sucb 
interest  the  defendant  made  to  her  at  short 
intervals  of  time  six  loans  of  comparatively 
small  amounts,  taking  from  her  at  each  trans- 
action a  grant,  bargain,  and  sale  deed  of  her 
said  one-quarter  interest  as  security  for  tbe 
repayment  of  tbe  sum  then  loaned,  with  in- 
terest, commission,  and  costs.  On  tbe  first  of 
this  series  of  transactions  tbe  defendant  took 
plaintifTs  note  for  $85,  with  interest  at  2  per 
cent  per  month,  for  which  she  received  from 
him  in  cash  $50,  which  was  the  amount  she 
desired  to  borrow;    the  balance  of  the  note 
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($35)  r^resentlng  so-called  expenses,  and 
being  tbe  amount  charged  by  defendant  for 
his  trouble  In  ascertaining  whether  or  not  the 
loan  might  be  safely  made.  On  the  occasion 
of  each  of  the  other  loans,  the  defendant,  in 
addition  to  deducting  Interest  at  the  rate  of 
2  per  cent  per  month  on  the  previous  loans, 
also  deducted  10  per  cent,  by  agreement  with 
the  plaintiff,  as  a  commission  for  making  the 
loan.  When  the  indebtedness  of  the  plaintiff 
to  the  defendant  thus  created  reached  the 
sum  of  $900,  and  the  defendant  had  received 
six  several  conveyances,  of  the  ^laintifTs 
said  interest  (which  it  is  not  disputed  were 
in  effect  mortgages  given  to  secure  the  repay- 
ment of  the  loans),  the  defendant  refused  to 
advance  plaintiff  any  further  money  on  her 
interest  in  said  estate,  but  agreed  to  purchase 
her  said  interest  for  a  total. sum  of  $1,550, 
which  he  did,  the  purchase  price  being  made 
up  of  the  $900  owed  as  aforesaid  by  plaintiff 
to  tbe  defendant;  $100  paid  by  defend- 
ant, with  the  consent  of  plaintiff  reluctantly 
given,  to  an  attorney  who  represented  her 
Interest  in  said  estate;  $75  paid  by  defend- 
ant with  her  consent  for  searching  and  per- 
fecting title  to  the  property  covered  by  the 
conveyance;  $75  charged  by  the  defendant 
as  a  commission  for  making  this  sale  to  him- 
self; and  finally,  the  sum  of  $400  paid  by 
defendant  to  plaintiff.  According  to  the  ap- 
praisement made  in  the  estate  in  which  the 
property  In  question  figured  and  other  ev- 
idence in  the  case,  $1,650  appears  to  have 
been  about  the  market  value  of  the  plaintiff's 
Interest  thus  sold  to  the  defendant  although 
evUence  was  also  introduced  placing  its 
value  at  a  much  higher  figure.  It  also  ap- 
pears that  on  the  occasions  of  her  transac- 
tions with  the  defendant,  plaintiff  was  ac- 
comi)anied  by  her  husband,  who  approved  of 
them. 

It  Is  perfectly  apparent  that  the  plaintiff 
was  unfamiliar  with  business  affairs,  and 
that  the  defendant  imposed  >  unconscionable 
bardens  upon  her ;  but  it  is  not  claimed  that 
at  the  time  of  the  transactions  she  was  an 
Infant,  or  incompetent  or  that  the  relations 
between  her  and  the  defendant  were  con- 
fidential. No  evidence  was  Introduced  to 
show  that  the  defendant  made  any  misstate- 
ments or  misrepresentations  of  fact  to  the 
plaintiff,  or  that  be  practiced  upon  her  any 
deceit  or  fraud.  It  follows  that  this  appel- 
late court  is  powerless,  as  was  the  court  of 
first  instance,  to  afford  the  plaintiff  any  re- 
lief against  this  modem  Shylock. 

Some  criticism  Is  made  of  the  findings. 
While  they  cannot  be  commended  for  clear- 
ness, still  under  all  tbe  circumstances  of  the 
case  they  cannot  be  regarded  as  seriously  de- 
fective. 

Judgment  affirmed. 

We  concur:     i;ENNON,  P.  J.;    FLOOD, 

Judge  pro  tein. 


.  (K  CbI.  App.  ISO) 

GLOBE!  INDBMNITT  00.  t.  INDUSTRIAL 

ACCIDENT  COMMISSION  et  aL 

(Civ.  2414.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.    Feb.  16,  1918.     Rehearing  Denied 
by  Supreme  Court  April  16,  1918.) 
MiLSTKB  AND   Servant  ®=33T3  —  Workmen's 
Compensation— Xnjtjbies  "Abisino  out  or 
Employment." 
Where  one  employed  as  a  bookkeeper  and 
clerk  crossed   a  public  street  to   mail  a  letter 
written  for  his  employer  according  to  custom  and 
was  injured  by  an  automobile  driven  by  a  third 
party,  the  injury  arose  out  of  the  employment 

Application  by  the  Globe  Indemnity  Com- 
pany for  writ  of  certiorari  to  review  an 
award  of  the  Industrial  Accident  CommI.<^OD 
and  others.    Petition  denied. 

D.  Hadsell,  Jos.  G.  Sweet  and  El.  A.  Ingalls, 
all  of  San  Francisco,  for  petitioner.  Chris. 
M.  Bradley,  of  San  Fraudsco,  for  respond- 
ents. 

BEASLT,  Judge  pro  tem.  This  application 
for  a,  writ  of  certiorari  to  review  an  award 
of  the  Industrial  Accident  Commlssi(»i 
against  the  petitioner  la  denied  vpoa  the  fol- 
lowing considerations: 

The  ai^Ucant  for  compensation,  Roberta, 
was  a  bookkeeper  and  derk  of  one  C  H.  Kob- 
icke  at  the  time  the  accident  happened. 
Among  his  duties  was  to  write  letters  for  his 
employer  and  to  take  these  letters  to  the  near, 
est  mall  box,  which  was  at  the  corner  of  Va- 
lencia and  another  street,  in  doing  which  It 
was  necessary  for  him  to  cross  Valencia  street 
and  this  he  did  in  performing  this  duty  per- 
haps once  each  working  day  of  the  month.  On 
the  day  of  the  accident  he  took  two  letters  to 
the  mall  box  for  the  purpose  of  posting  them. 
The  letters  were  written  for  his'  employer  In 
tbe  course  of  his  duty.  He  crossed  the  street, 
posted  the  letters,  and  while  on  his  way  back 
recroasing  Valencia  street  was  struck  by  an 
automobile  driven  by  one  E.  S.  Kimberly,  Jr., 
who  was  in  no  way  connected  with  any  of  the 
parties  to  this  proceeding.  When  struck  Rob- 
erts was  between  tbe  sidewalk  and  the  street 
car  trade  which  runs  up  tbe  middle  of  the 
street.  There  Is  no  testimony  showing  or 
tending  to  show  that  the  point  where  tbe 
acddent  occurred  was  any  different  or  more 
dangerous  than  any  other  section  of  VaJenda 
Street  or  any  other  street  in  San  E^randsco. 
Be  was  not  loitering  along  the  street  was  not 
diverging  in  the  least  from  his  duty,  and 
was  strictly  in  the  course  of  his  employment 
when  this  acddent  happened. 

It  Is  conceded  by  petitioner  that  Rol>ertB 
was  80  In  the  course  of  his  employment  at 
the  time  he  sustained  the  injury,  but  ii  con- 
tends that  this  injury  did  not  arise  out  of  the 
employment 

We  take  the  opposite  view,  and  hold  that 
It  did  arise  out  of  his  employment 

The  general  rule  Is  laid  down  very  dearly 
in  Klmbol  v.  Industrial  Acddent  Commission, 
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178  Oal.  851,  160  Paa  160,  I*  K  A.  1917B, 
686,  Ann.  Cas.  lOlTB,  812,  tbva: 

"The  injury  arises  out  of  the  employment 
'whpn  there  is  apparent  to  the  rational  mind 
npon  consideration  of  all  the  circumstances  a 
causal  connection  between  the  conditions  under 
which  the  -work  is  reqnired  to  be  performed  and 
the  resulting  injury.' 

The  conditions  under  wblCb  tbe  work  here 
'was  required  to  be  performed  took  Roberts 
upon  the  street.  He  was  subjected  to  the  per- 
ils of  the  street  In  the  course  of  such  employ- 
ment la  exactly  the  same  manner  as  that  In 
which  a  factory  hand  Is  subjected  to  the  dan- 
gers of  the  factory  while  In  the  course  of  his 
employment  There  Is  a  direct  causal  connec- 
tion here  between  the  fact  that  tbe  man  was 
on  the  street  and  the  fact  that  be  was  injured. 
The  accident  was  a  natural  accident  of  his 
woiit  resulting  from  the  exposure  occasioned 
by  the  necessity  of  his  going  upon  the  street 
wMIe  performing  such  work.  He  was  not 
exposed  to  this  danger  of  the  street  "apart 
from  his  employment"  Tbe  causative  dan- 
ger was  peculiar  to  the  work,  In  that  bad  he 
not  been  upon  the  street  In  the  course  of  his 
duty,  he  would  not  hare  been  injured. 

Petitioner  cites  tbe  Elngllsb  cases  as  oppos- 
ed to  this  view,  and  also  cites  some  California 
cases.  Coronado  Beach  Go.  t.  Plllsbury,  172 
CaL  682,  158  Paa  212,  L.  R.  A.  1916P,  1164, 
and  FIshering  v.  PilUbury,  172  Cal.  690, 158 
Pac  215,  are  not  in  point,  because  tbere  the  ap- 
plicant for  compensation  was  Injured  by  tbe 
skylarking  of  a  fellow  employ^ — an  Injury 
wbicb  did  not  arise  out  of  bis  employment  In 
any  manner,  and  to  which  an  agency  not  In 
any  manner  connected  with  bis  employment 
contributed,  namely,  tbe  agency  of  a  fellow 
employe  engaged  ta  horseplay. 

Neither  do  the  English  cases,  we  think, 
support  tbe  contention  of  tbe  petitioner  when 
the  facts  of  those  oases  are  carefully  exam- 
ined— at  least  most  of  them  do  not  do  so.  As 
an  instance,  take  tbe  case  of  Andrew  v.  Indus- 
trial Society,  2  K.  B.  DIt.  1904,  p.  32,  where 
an  employe  was  killed  by  being  struck  by 
lightning.  He  might  have  been  struck  by 
lightning  had  be  been  on  tbe  street  or  In  his 
home  or  any  other  placei.  He  was  not  struck 
by  lightning  because  of  tbe  fact  that  he  was 
engaged  In  a  peculiar  kind  of  work,  while 
Boberts  was  run  down  and  injured  while  In 
the  performance  of  an  act  In  tbe  course  of 
his  duty,  and  waa  placed  In  bis  position  of 
peril  by  that  very  performance.  The  person 
Injured  by  the  dropping  of  a  stone  In  a  rail- 
road cab  wbile  tbe  engine  was  passing  under 
a  bridge,  and  the  woman  Injured  while  at- 
tempting to  ward  off  a  cocktauifer  that  flew 
Into  tbe  open  window  of  the  place  where 
She  was  employed — tbe  other  Etagllsb  cases 
dted — are  upon  tbe  same  footing  as  tbe 
California  cases  dted  by  petitioner.  And  so 
of  tbe  case  of  Kelly  t.  Los  Angeles  County, 
3'  Decisions  of  tbe  Industrial  Accident  Com* 
mission,  539,  where  a  laborer  was  struck  by 
a  stray  bullet  from  a  boy's  gun. 


(te  tbe  other  band,  It  seems  to  ns  tt 
case  of  Klmbol  v.  Industrial  Accident 
mission,  above  dted,  In  prindple  cot« 
cjise  completely.  In  the  case  of  1 
Amusement  Co.  v.  Industrial  Acddent 
mission,  171  Paa  106,  the  injured  pers* 
not  in  tb«  coiffse  oi  bis  duty  when  It 
While  waiting  for  an  assignment  as  a  i 
picture  actor,  he  crossed  tbe  street  to  ( 
his  coat,  and  on  his  way  l>ack  stop] 
talk  with  another  employe.  Manifestly, 
so  stopping  he  was  not  in  the  line  of  hi! 

The  petitioner  contends  that,  becaus 
eits  was  exposed  only  to  the  ordinary  pi! 
the  street  to  whldi  any  other  person  ( 
street  Is  exposed,  be  does  not  fall  wltli 
rule  which  awards  compensation  for  an 
arising  out  of  the  employment  of  the  1: 
man.  When  tbe  logical  result  of  tbe  a] 
tioa  of  the  rule  for  which  petitioner  I 
tending  is  c(msldered,  tbe  justice  of  t:: 
this  case  as  one  arising  out  of  Robert 
ployment  Is  apparent  Consider  tbe  ca  i 
messenger  boy.  He  Is  in  no  greater  pi 
the  street  than  any  other  person  then 
carries  perhaps  bis  message  In  bis  : 
leaving  bis  arms  disengaged  and  pti 
free  to  move  aboat  Bat  he  Is  on  tb< 
constantly  In  the  coarse  of  bla  emplc; 
To  bold  that  Roberta  is  not  entitled  1 1 
pensatlon '  wonld  be  to  bold  that  ttal : 
senger  boy  would  likewise  not  be  <  i 
to  compensation  for  an  Injury  cat  > 
hUn  by  the  perils  of  the  street  Tb  i 
tration  might  be  extended  farther  t( 
drivers,  teamsters,  and  numerous  othe  ' 
es  of  employment  whose  followers  \  I 
streets  In  tbe  regular  coorfie  of  the! ' 
and  whose  peril  on  tbe  streets  la  no  i 
than  that  of  any  other  person,  but  wh4 
not  be  Injured  but  for  the  fact  that  th< 
takes  and  keeps  them  on  tbe  street 
not  seem  to  na  that  tbe  Legislature  (  i 
tended  that  these  persons  sboold  be  e  ( 
from  tbe  benefit  of  Industrial  aodde  I 
pensatlon. 

Tbe  petition  Is  denied. 

We  concar:  LBNNON,  P.  J.;  II 
GAN,  J. 


.  ORAIO  T.  I<E!B  et  aL 


(36  Cal. 
(Civ.  197 


(District  Court  of  Appeal,  rirst  Distri  I 

fornia.     Feb.  20,  1918.     Rehearing  !  ( 

by  Supreme  Court  April  17,  191  . 

1.  LiMrrATioN  OF  Actions  «=»53(1)— i  ■■ 
Stated — ^Accbcai,  of  Cavse  of  Ac  : 

The  limitation  of  two  years  presc  I 

Code  Civ.  Proc.  {  330,  subd.  1,  for  act  i 

liability  not  founded  on  writing,  appii  i 

an  account  stated  by  reason  of  an  ack  ) 
ment  not  in  writing  of  the  debt,  begin 
from  tbe  date  of  such  settlement. 

2.  Account  Stated  9=36(1)  —  Ackwi  i 
lOBNT— "Adjust." 

Tbere  is  not  tbe  absolute  acknowled 

admission  of  a  certain  sum  due,  nece<  i 


£=3For  other  cases  see  same  tbplo  and  KST-NUUBER  ia  all  Key-Numbered  DIsests  aad  In 
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an  account  stated,  where,  to  letters  sending  bill 
for  services,  the  recipients  answered  that  they 
expected  money  soon,  and  then  would  endeavor 
to  adjust  the  account  forthwith  and  agreeably 
to  the  parties;  "adjust"  meaning  to  settle  or 
bring '  about  a  satisfactory  state,  so  the  parties 
will  agree  in  a  result,  as  to  adjust  accounts 
(quoting  Words  and  Phrases,  Adjust). 

Ai^>eal  from  Superior  Court,  San  Mateo 
County;   George  H.  Buck,  Judge. 

Action  t>y  J.  Early  Craig  against  James  A. 
Lee  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.    AiBrmed. 

If.  H.  Heman  and  John  A.  Hoey,  both  of 
9an  Francisco,  for  appellant  N.  £2.  Wret- 
man,  of  San  Jose,  and  Houghton  &  Houghton, 
of  San  Francisco,  for  respondents. 

KERRIGAN,  J.    This  la  an  appeal  from  a 

'  Judgment  rendered  in  favor  of  the  defendants 

In  an  action  brought  by  plaintiff  to  recover 

the  sum  of  $650,  alleged  to  be  due  from  tbem 

npon  an  account  stated  for  legal  services. 

On  April  22,  1912,  plaintiff  sent  to  the  de- 
fendants by  mall  a  statement  of  his  account 
showing  a  balance  due  from  tbem  of  |650. 
This  letter  or  statement  was  not  answered. 
On  August  14,  1913,  the  plaintiff  again  wrote 
to  the  defendants  in  reference  to  the  account; 
but  this  letter  was  not  received  by  them  and 
vras  returned  to  the  plaintiff.  On  the  ISth 
of  that  month  the  plaintiff  wrote  another 
letter  to  the  defendants,  being  a  copy  of  the 
letter  of  the  14tb,  and  inclosed  with  the  let- 
ter a  bill  for  $650,  together  with  a  promissory 
note  for  that  amount,  payable  in  90  days, 
which  he  requested  the  defendants  to  execute. 
On  August  22d  this  letter  was  answered  by 
the  defendant  James  A.  Lee  to  the  effect  that 
he  expected  to  receive  some  money  at  an 
early  date,  and  that  when  funds  were  avail- 
able he  would  endeavor  to  adjust  the  account 
Respecting  the  request  for  a  note,  the 
letter  states:  "The  time  Is  so  short  that  I 
do  not  deem  It  necessary  to  Issue  any  note 
at  this  time."  There  were  two  other  letters 
from  the  plaintiff  to  the  defendants  concern- 
ing the  amount  claimed  to  be  due  from  them, 
but  they  have  no  bearing  upon  the  imlnts  to 
be  decided.  Later  on  in  the  same  year  plain- 
tiff again  wrote  to  the  defendants  asking  for 
a  settlement  of  his  bill  of  $650,  to  which  the 
defendants  shortly  thereafter  replied,  stating 
that,  while  they  were  anxious  to  pay  all  their 
just  debts,  they  at  that  time  were  without 
funds,  but  that  In  the  near  future  they  expect- 
ed to  receive  some  money.  In  which  case  they 
would  endeavor  "to  adjust  the  account  forth- 
with." In  addition  to  these  letters,  there 
was  a  conversation  between  the  plaintiff  and 
the  defendants,  In  which  the  latter  said  that 
within  a  certain  number  of  days  they  would 
perhaps  be  able  to  "settle  up."  It  is  conced- 
ed, as  of  course  It  must  be,  that  this  conver- 
sation did  not  create  an  account  stated. 

[1]  1.  As  to  the  letter  of  April  22,  1912, 
written  by  plaintiff  to  the  defendants  In- 
closing his  bill  for  $650,  assuming  that  be- 


cause It  remained  unanswered  It  became  an 
account  stated  on  that  date,  still  the  statute 
of  limitations  had  run  against  It  when  the 
present  action  was  commenced.  Where 
the  acknowledgment  of  a  debt  Is  not  In  writ- 
ing, the  statute  begins  to  run  against  the  ac- 
cotmt  stated  from  the  date  of  the  settlement 
and  an  action  must  be  brought  within  two 
years  after  such  settlement  Code  Civ.  Proc. 
i  339,  subd.  1;  Auzerals  ▼.  Naglee,  74  ObL 
60,  16  Pac.  371. 

[2]  2.  From  the  other  correspondence  we 
think,  it  cannot  be  held  that  an  account  was 
stated  between  the  parties. 

"An  account  stated  presupposes  an  absolute 
acknowledgment  or  admission  of  a  certain  sam 
due  or  adjustment  of  accounts  between  the  par- 
ties, the  striking  of  q^balance,  or  an  assent,  ex- 
press or  implied,  to  the  correctness  of  the  bal- 
ance. If  the  acknowledgment  or  admission  is 
qualified  and  not  absolute,  or  if  there  is  but  an 
admission  that  something  is  due  without  specify- 
ing how  much,  there  is  no  account  stated,  nor 
does  an  account  stated  exist  if  there  is  but  a 
partial  settlement  of  accounts  without  arriving 
at  a  balance,  or  If  there  is  a  dissent  from  the 
balance  as  struck."  1  Corpus  Juris,  p.  695,  par. 
2S7:  Coffee  v.  Williams,  103  CaL  556,  37  Pac. 
504. 

From  the  letters  of  August  and  November, 
1913,  we  think  there  was  no  meeting  of  mlnda 
respecting  the  amount  which  was  to  be  paid 
to  plaintiff  for  bis  services;  and  the  lan- 
guage of  Lee's  letter  of  August  22d,  as  well 
as  that  contained  in  the  letter  of  both  defend- 
ants of  November  26th,  negatives  any  con- 
struction or  presumption  of  a  promise  to  pay 
the  full  amount  of  the  bill.  According  to 
the  language  of  the  letter  of  August  22d,  the 
account  rendered  was  to  be  "adjusted 
•  •  •  agreeably"  to  the  parties  Interested; 
and,  according  to  the  language  of  the  letter 
of  November  26th,  the  defendants  would  en- 
deavor to  adjust  the  account  when  tbey  re- 
ceived certain  money  which  they  expected 
shortly. 

The  word  "adjust,"  as  defined  In  volume  1 
of  Words  and  Phrases,  p.  194,  means  "to 
settle  or  bring  about  a  satisfactory  state,  so 
the  parties  will  agree  In  a  result  as  to  ad- 
Just  accounts."  When  losses  under  policies 
of  insurance  are  adjusted,  the  amount  of 
the  loss  Is  ascertained  and  determined.  Mil- 
ler V.  Consolidated,  etc,  113  Iowa,  211,  84 
N.  W.  1049;  Ruthven  v.  American  Fire  Ins. 
Co.,  102  Iowa,  550,  71  N.  W.  374. 

Excepting  from  consideration,  for  the  rea- 
son  already  stated,  the  letter  of  April  22, 1912, 
and  defendants'  failure  to  reply  to  the  same. 
It  would  appear  tram  the  other  correspond- 
ence that  they  never  Intended  to  pay  In  full 
the  amount  of  plaintiffs  claim,  but  expected 
at  some  time,  perhaps  In  the  near  future,  to 
agreeably  adjust  or  settle  the  account  There 
was  therefore  no  account  stated  between 
them,  which  would  leave  plaintiff's  claim  bar- 
red by  the  statute  as  pleaded. 

The  Judgment  is  affirmed. 

We  concur:  LENNON,  P.  X;  BEASLT, 
Judge  pro  tern. 
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(36  Cal.  App.  292) 

PEOPI/B  T.  PERA.    (Or.  406.) 

(District  C!oart  of  Appeal,  Third  District,  (Cal- 
ifornia.    Feb.  18,  1018.     On  Rehearing, 
March  20,  1918.) 

1.  Intoxicating   Liquors   «=»236(9)— Cbimi- 

NAL     PKOSECUTION  —  WEIGHT     AND      SUFFI- 

ciENCT  OF  Evidence— Commission  of  Acts. 

Evidence  held  safficient  to  justify  the  con- 

<du8ion  that  defendant  liept  a  supply  of  alcoholic 

Uquors  at  his  place  within  no-license  territory 

for  general  sale. 

2.  Intoxicating  Liquors  <&=3236(3)— Griui- 
NAL  Prosecution— Sale— Evidence  ov  Lo- 
cal Option  Territory. 

Testimony  of  the  county  clerk  that  the  town 
In  which  defendant  had  his  public  resort  for 
sale  of  intoxicating  liquor  was  outside  of  in- 
corpcM'ated  cities  and  towns,  and  within  a  cer- 
tain supervisorial  district  which  had  voted  no- 
license  and  not  since  held  an  election  on  the 
question,  held  sufficient. 

S.  Criminal  Law  <&=3695(4)— Reception  of 
Evidence— Objection. 

In  a  prosecution  for  the  keeping  of  a  pub- 
lic saloon  within  no-license  territory,  the  objec- 
tion to  a  map  of  the  county  introduced  in  evi- 
dence, and  authenticated  as  copy  of  official  map 
did  not  show  the  no-license  district,  was  insuffi- 
cient to  require  its  exclusion ;  the  presumption 
onder  C!ode  Civ.  Proc  {  1963,  aubd.  32,  being 
that  the  boundaries  of  such  district  have  not 
changed. 

4.  Criminal  Law  «s>442—Evidbncb— Proof 
of  Signature. 

The  introduction  in  evidence  upon  trial  for 
violation  of  local  option  law,  of  written  applica- 
tion of  defendant  to  the  United  States  revenue 
office  for  federal  liquor  license,  was  improper 
without  evidence  that  the  signature  was  defend- 
ant's;   the  application  not  being  under  seal. 

5.  Criminal  Law  ^s>400(3) — Incorporation 
OF  Town— Record. 

In  a  prosecution,  under  the  local  option 
law  (St  1911,  p.  599),  for  the  keeping  of  saloon 
within  the  Fifth  supervisorial  district,  it  was 
proper  and  competent  for  the  county  clerk  to 
testify,  when  he  had  no  knowledge,  except  from 
examination  of  the  records  and  common  notori- 
ety, that  the  town  of  Dos  Palos  was  not  incor- 
porated. 

6.  Criminal  Law  «=>304(7),  1144(%)^JtJDi- 
ciAL  Notice— Incorporation  of  City— Pre- 
sumption. 

The  courts  may  take  Judicial  notice  of  the 
incorporation  of  cities,  and  in  a  prosecution  for 
violation  of  local  option  law,  where  defendant's 
guilt  depends  upon  whether  his  saloon  was  in 
an  incorporated  town,  it  will  he  presumed  that 
if  the  town  bad  been  incorporated,  the  court 
would  have  taken  notice  thereof. 

7.  Criminal  Law  «=s>372(2)  —  Evidence  — 
Prior  Acts. 

In  a  prosecution  for  violation  of  local  option 
law,  the  testimony  of  witness  as  to  another  sale 
of  liquor  made  14  days  previous  was  properly 
admitted  for  the  purpose  of  showing  that  de- 
fendant kept  a  public  resort  for  sale  of  liquor. 

8.  (Jbiminal  Law  €=>656(9)  — Trial  — Con- 
duct OF  JUDGE— Expression  as  to  Weight 
of  Evidence. 

In  prosecution  for  violation  of  local  option 
law,  where  counsel  objected  to  the  competency 
of  a  map  in  evidence,  court's  remark,  "Well, 
we  have  other  evidence  here,"  was  not  an  ex- 
pression on  the  weijght  of  the  evidence. 

9.  Intoxicating  Liquors  ©=>131— Offenses 
—Intention. 

It  ia  not  necessary  for  consummation  of 
crime  of  running  public  saloon  in  no-license 
territory  that  the   intent  of  the   defendant  to, 


commit  the  act  b«  proved;    the  local 
statute  not  requiring  scienter. 

10.  Criminal  Law  «=»1172(2)— Instrc 
—Harmless  Error. 
An  instruction  that  the  possession 
fendant  of  a  federal  liquor  license  coi 
legally  operate  as  a  shield  to  a  person 
to  have  Kept  a  public  liquor  resort  wit 
license  territory,  being  a  correct  statei 
law,  could  not  have  caused  a  miscarr 
justice,  even  though  written  applicati 
such  license  may  not  have  been  introdu 
cording  to  rules  of  evidence. 

On  Rehearing. 

IL  Intoxicating  Liquors  <e=>242— Cb 
Prosecutions— Punishment. 
A  sentence  to  imprisonment  for  on« 
and  under  Penal  Code,  f  1205,  to  a  fine  ' 
and  in  default  of  payment,  imprisonm 
exceeding  one  day  for  each  $2  thereof, 
as  to  imprisonment  for  nonpayment  of 
violating  Local  Option  Law,  |  19,  limit 
prisonment  to  7  months. 

12.  (Criminal  Law  ®=>1191— Appeal- 
to  Modify  Judgments. 
The  Court  of  Appeals  before  a  judgr 
comes  final,  or  the  cause  is  transferred 
Supreme  Court  upon  petition  still  r 
rignt  and  jurisdiction  to  modify  its  jua 

Appeal  from  Superior  Court,  Mercei 
ty;  E.  N.  Rector,  'judge. 

6.  Pera  was  convicted  tor  keeping 
of  public  resort  for  sale  of  alcoholic  11 
no-license  territory,  motions  In  ar 
Judgment  and  for  new  trial  were  denl 
accused  appeals  from  judgment  and 
denying  motions.  Judgment  reversed 
and  affirmed  in  part,  order  denying  m 
atUrmed,  and  appeal  from  order  deny 
tlon  in  arrest  of  judgment  dismissed. 

L.  J.  Schlno,  of  Merced,  and  Tc 
Ward,  of  San  Francisco,  for  appellant 
Webb,  Atty.  Gen.,  and  J.  Cbas.  Jones, 
Atty.  Gen.,  for  the  People. 


HART,  J.  Defendant  was  is 
against  by  the  district  attorney  of  Uu 
of  Merced  for  the  crime  of  keeping  a 
public  resort  in  no-license  territory 
purpose  of  sale  In  no-license  territoi 
coholic  liquor.  The  jury  returned  a 
of  guilty  as  charged  In  the  Informati 
fendant  made  a  motion  In  arrest  of  ji 
and  a  motion  for  new  trial,  both  o 
motions  were  denied.  Judgment  w 
nounced  and,  as  entered  la  the  mlnut< 
court,  read  as  follows: 

"It  is  ordered,  adjudged  and  deer 
said  defendant,  G.  Pera,  be,  and  be  is, 
the  sum  of  $600,  said  sum  to  be  paid  to 
of  this  court,  immediately,  and  in  di 
said  payment  of  fine,  said  defendant  t 
prisoned  in  the  Merced  county  jail  fo 
not  exceeding  one  day  for  each  $2  of 
so  remaining  unpaid.  It  is  further  ord 
judged  and  decreed  that  said  defendam 
he  is  hereby,  sentenced  to  serve  a  ten 
month  in  the  Merced  county  jail." 

The  appeal  is  from  the  judgment, 
(!er  denying  the  motion  In  arrest  of  Ji 
and  the  order  denying  the  motion  fo 
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trial.  Appellant  contends  tbat  the  "judgment 
la  excessive,  void,  and  unintelligible." 

It  appears  from  the  record  that,  at  the  time 
of  pronouncing  Judgment,  the  court  Imposed 
the  fine  of  $600,  with  the  alternative  of  im- 
prisonment, and  then  the  following  colloquy 
eosued: 

"The  Court:  Now,  Mr.  District  Attorney,  of 
course  I  don't  think  there  Is  any  question  but 
what  the  court  has  the  right  to  go  ahead,  after 
this  kind  of  a  judgment,  and  impose  a  sentence 
of  imprisonment 

"Mr.  McCray:  I  will  just  read  the  section. 

"The  Court:  This  imprisonment,  of  course,  is 
only  in  default  of  the  payment  of  the  fine,  that's 
all,  and  there  is  no  imprisonment  at  all  except 
for  a  default  in  the  payment  of  the  fine,  that 
ia  only  to  compel  the  payment  of  the  fine,  that 
is  all  It  is  therefore  ordered,  adjudged  and 
decreed  that  you  be  imprisoned  in  the  county 
jail  of  the  county  of  .Merced  for  the  term  of 
one  month." 

It  is  the  contention  of  appellant  that,  un- 
der the  first  part  of  the  Judgment,  Imposing 
a  fine  of  $600,  or  imprisonment  for  one  day 
for  each  $2  of  the  fine,  he  may  be  compelled 
to  serve  300  days,  while.  In  addition,  under 
the  second  part  of  the  Judgment,  he  must 
serve  one  month  without  the  alternative  of  a 
fine,  a  total  of  330  days.  Section  19  of  the 
local  opUon  act  (Stats.  1911,  p.  601),  under 
the  provisions  of  which  the  defendant  was 
tried  and  convicted,  provides: 

"Any  person  violating  any  of  the  provisions 
of  this  act  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  convietian  thereof  shall  be 
punished  by  a  -fine  not  exceeding  six  hundred 
dollars,  or  by  imprisonment  in  the  county  jail 
not  exceeding  seven  moutlis,  or  by  both  such 
fine  and  imprisonment" 

Section  1206  of  the  Penal  Code  reads  as 
follows: 

"A  Judgment  that  a  defendant  pay  a  fine  may 
also  direct  that  he  be  imprisoned  until  the  fine 
be  satisfied.  But  the  judgment  must  specify  the 
extent  of  the  imprisonment,  which  must  not  ex- 
ceed one  day  for  every  two  dollars  of  the  fine, 
nor  extend  in  any  case  beyond  the  term  for 
which  the  defendant  might  be  sentenced  to  im- 
prisonment for  the  offense  of  which  be  has  been 
convicted." 

It  Is  manifest  that  the  penal  clause  of  the 
local  option  statute  limits  the  power  of  the 
court  to  Impose  punishment  by  Imprisonment 
to  a  term  of  7  months,  and  that,  therefore,  the 
alternative  punishment  by  imprisonment  Im- 
posed by  the  court  In  this  case  for  default  in 
the  payment  of  the  fine  of  $600  imposed 
would,  In  case  the  fine  were  not  paid,  be  In 
excess  of  the  power  of  the  court  to  Inflict 
Section  1205  of  the  Penal  Code  originally 
read  as  follows: 

"A  judgment  that  the  defendant  pay  a  fine 
may  also  direct  that  he  be  imprisoned  until  the 
fine  be  satisfied,  specifying  the  extent  of  the 
imprisonment,  which  must  not  exceed  one  day 
for  every  dollar  of  the  fine." 

The  Supreme  Court,  In  Ex  parte  Rosen- 
helm,  83  Cal.  388,  23  Paa  372,  construing  said 
sectl(m  aa  it  then  read,  held,  quoting  the  ayl- 
lAbns: 

"When  the  court  sentences  a  defendant  to  a 
term  of  lmpri8(»iment.  and  also  to  pay  a  fine, 
there  can  he  no  further  imprisonment  for  non- 


payment of  the  fine,  under  section  1205  of  th« 
Penal  Code,  that  section  not  applying  to  cases 
in  which  the  judgment  is  for  a  fine  coupled  with 
a  sentence  of  imprisonment" 

The  Attorney  Oeneral  has  dted  ns  to  no 
case  giving  section  1205  a  different  constrnc- 
tion  from  that  given  it  in  the  above  case. 
He  contends,  however,  that  the  amendment  of 
the  section  by  the  Legislature  of  1891  (St. 
1891,  p.  52)  so  changed  the  section  as  to  make 
the  construction  given  it  in  the  Rosenheim 
Case  inapplicable  or  without  ctrntroliing  force 
In  determining  the  true  meaning  thereof  aa  it 
now  stands.  The  section  as  amended,  it  will 
be  noted,  besides  changing  the  rate  per  day 
at  which  a  fine  shall  be  satisfied  by  imprlaon- 
ment  from  $1  to  $2,  adds  the  following  lan- 
guage to  the  section: 

"  •  •  •  Nor  [the  imprisonment  in  case  of 
fine]  extend  in  any  case  beyond  the  term  for 
which  the  defendant  might  l>e  sentenced  to  im- 
prisonment for  the  offense  of  which  he  baa  been 
convicted." 

We  feel  frank  enough  to  say  that  the  Ros- 
enheim Case  went  to  the  extreme  limit  In 
holding  section  1205  inapplicable  to  cases 
where  "the  court  has  Imposed  a  term  of  im- 
prisonment and  also  a  fine."  It  seems  to  ua 
that  the  section  may  Justly  be  interpreted  to 
mean  that,  where  the  law  of  the  violation  of 
which  a  person  has  been  convicted  authorizes 
the  Imposition  of  a  sentence  of  imprlsoument 
and  also  a  fine,  both  a  fine  and  a  sentence  of 
imprisonment  may  be  Imposed  and  the  alter- 
native of  imprisonment  ordered  to  satisfy 
the  fine,  provided  the  fine  Is  such  that  the  im- 
prlsoument for  the  nonpayment  thereof,  tak- 
en alone  or  together  with  the  sentence  of  ini- 
prisonment,  will  not  have  the  effect  of  ex> 
tending  the  imprisonment  beyond  the  maxi- 
mum term  of  Imprisonment  prescribed  by 
the  statnte.  But,  aa  stated,  the  Boeenbelm 
Case,  supra,  goes  further  and  holds  that  sec- 
tion 1206  bas  no  application  to  such  a  cuae, 
and  since,  as  declared,  our  attention  tuts  been 
called  to  no  subsequent  decision  of  the  Su- 
preme Court  overruling  that  case  upon  the 
point  under  consideration,  this  court  Is  bound 
by  the  conclusion  therein  announced,  assum- 
ing that  there  is  no  such  change  in  section 
1205  by  reason  of  its  amendment  by  the  Leg- 
islature of  1891  as  to  Justify  ns  In  holding,  as 
the  Attorney  Oeneral  undertakes  to  i>olut  out, 
that  the  said  amendment  has  rendered  the 
Rosenheim  decision  without  force  in  its  ap- 
plication to  said  section.  But,  accepting,  as 
we  are  required  to  do,  the  construction  given 
section  1205  in  the  Rosenheim  Case,  we  per- 
ceive nothing  in  the  language  added  to  the 
section  which  warrants  the  conclusion  that  it 
should  be  given  a  different  construction  from 
that  to  which  It  is  subjected  in  the  case  nam- 
ed, or  (in  other  words)  that  makes  it  any  the 
less  inapplicable  now  than  before  its  amend- 
ment to  cases  where  a  fine,  in  addition  to  a 
sentence  of  imprisonment,  has  been  Imposed. 
Indeed,  It  seems  to  us  that  the  purpose  of  the 
amendment  was   merely   to  make  It  plain 
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that  tn  no  case  should  the  alternative  of  im- 
prisonment for  default  In  the  payment  of  a 
fine  be  anch  as  -would  make  the  Imprisonment 
extend  beymid  the  maximum  term  of  impris- 
onment which  Is  prescribed  for  the  offense  of 
which  the  defendant  is  convicted.  However, 
under  the  rule  laid  down  In  the  Hosenhelm 
Case,  we  are  constrained  to  hold  that  that 
portion  of  the  Judgment  in  this  case  whereby 
a  fine  of  $600,  with  the  alternative  of  Im- 
prisonment in  the  county  Jail  for  a  period  of 
time  not  exceeding  one  day  for  each  $2  of 
Bach  fine,  was  Imitosed,  Is  void.  But  that  por- 
tion of  1J>e  Judgment  sentencing  the  defend- 
ant to  a  term  of  one  month  In  the  county  Jail 
Is  undoubtedly  valid,  and  wiU  have  to  stand. 

[1,2]  It  Is  next  urged  that  the  evidence 
was  insufficient  to  Justify  the  verdict,  in  tliat 
there  la  a  failure  of  proof  of  the  following  es- 
sential facts:  (1)  That  on  or  about  the  4th 
day  of  February,  1917,  defendant  kept  a  place 
of  public  resort,  where  the  alcoholic  liquors 
speeiflcally  designated  in  the  information 
were  kQ>t  for  the  purpose  of  sale  and  distri- 
bution ;  (2)  tliat  tile  said  town  of  North  Dos 
Palos  was  not  on  said  date  within  the  bound- 
aries of  any  incorporated  city  or  town;  C3) 
iliat  said  supervisorial  district  was  not  then 
and  there  "no-Uoense  territory." 

The  testimony  upon  which  the  verdict  was 
predicated  may  briefly  be  stated  as  follows: 

J.  B.  Ryan,  a  deputy  sheriiT  of  Herced 
oouBty,  testified  that  he  met  the  defendant 
at  his  idace  In  South  Dos  Palos  on  Sunday, 
the  4th  day  of  February,  1017 ;  that  he  and 
Claud  Wills,  another  deputy  sheriff,  had  gone 
there  with  a  search  warrant  "to  seardt  for 
Uquor  in  the  place."    He  testified: 

**I  went  into  a  hoose.  •  *  •  xhis  room 
has  a  bar  in  it ;  it  has  a  bic  safe  In  it,  and  in 
this  ante  there  Is  a  wbola  lot  of  cases;  there 
might  be  8  or  9  eases  in  there;  soda  water, 
ginger  ale,  and  stuff  on  that  order." 

Be  described  the  bar  and  fixtures,  and  stat- 
ed that,  on  the  rack  end  of  the  bar,  he  found 
a  half  bottle  of  whisky.  This  bottle  was  pro- 
duced and  identified  and  admitted  in  evi- 
dence. Tbe  witness  said  that  he  saw  a  wo- 
man, afterward  proven  to  be  the  wife  of  the 
defendant,  in  the  bade  of  tbe  house  who  bad 
two  pitchers  and  was  pouring  something  in- 
to the  sink;  that  Mr.  Wills  took  the  pitch- 
ers from  her  and  emptied  ths  contents  into 
two  bottles,  and  these  bottles,  containing 
wine,  were  also  received  in  evidence.  The 
witness  testified  that: 

About  ten  minates  after  he  reached  the  prem- 
ises, "tbe  defendant  drove  into  the  yard,  and 
Bilr.  Wills  addressed  him  in  my  presence.  He 
asked  him  if  he  was  Mr.  Pera,  and  he  said 
lie  was;  there  was  a  little  shed  there  (after- 
ward proven  to  be  about  90  feet  from  the  house), 
and  Mr.  Wills  asked  him  if  that  was  bis  shea, 
and  he  said  it  was,  and  it  had  a  lock  on  it,  and 
Mr.  Wills  lifted  the  lock  out  and  opened  the 
door,  where  we  found  this  stuff  in  there,  and 
be  asked  him  if  that  was  his,  and  he  said  it 
was,  and  we  proceeded  to  take  it  out  and  check 
It  up  to  see  how  much  wag  there.  *  «  * 
While  we  were  checking  this  stuff  up  Mr.  Pera 
walked  op  within  probsbly  $  or  8  feet  of  nte, 


and  he  had  his  band  laying  on  a  little  girl's 
shoulder,  or  bead,  I  don't  remember  which,  aud 
he  said  to  her,  'What  do  you  know  about  these 
fellows;'  he  said,  'They  are  taking  the  bread 
away  from  you.' " 

There  were  Identified,  as  having  been  tak- 
en fro^  the  shed,  63  bottles  containing  vari- 
ous liquors,  and  a  case  containing  33  bot- 
tles of  beer,  all  of  which  were  admitted  in 
evidence  The  vritness  further  said  that  de- 
fendant said  that  the  bouse  and  shed  and 
the  liquors  were  his. 

Claud  Wills  corroborated  generally  the 
testimony  of  witness  Ryan.  He  said  that 
wlien  they  searched  the  shed  and  found  liq- 
uor there  the  defendant  said  that  it  was  his, 
and  that  it  was  "fDr  the  family  use";  that 
he  also  said,  "I  don't  deny  selling  any  whis- 
ky;" that  he  said  that  be  had  sold  Uquor 
to  one  Wegner,  "but  Wegner  did  not  have  no 
botUe  of  his." 

W.  M.  Morrisen  testified  that,  in  Decem- 
ber, 1914(,  and  January,  1917,  I>e  was  engaged 
as  foreman  of  the  construction  of  a  school 
building  at  South  Dos  Palos,  and  that  W.  L. 
Wegner  was  a  carpenter  at  work  on  said 
building;  that  some  time  between  the  7th 
and  26th  of  January,  1017,  he  and  Wegner 
went  to  a  building  and  Into  a  room  which 
he  said  he  supposed  had  bem  a  saloon,  be- 
cause it  had  a  bar,  and  that  Wegner  pur- 
chased and  paid  for  a  drink  for  each  of 
them,  and  that  he  (witness)  drank  beer.  He 
said  that  he  did  not  know  tbe  defendant,  and 
he  indicated  the  house  in  which  he  had 
the  beer  by  drawing  a  diagram  on  the  black- 
board. 

W.  L.  Wegner  was  sworn  as  a  witness  and 
Identified  the  building  referred  to  by  wl^ 
ness  Morrison  and  indicated  on  the  diagram 
drawn  iqr  him,  and  said  tliat  defendant  told 
him  that  that  projMrty  belonged  to  him.  He 
corroborated  the  testimony  of  Morrison  as 
to  the  purchase  of  drinks  in  the  bouse,  and 
said  that  defendant  sold  them.  A  bottle  of 
whisky  was  received  in  evidence  whl<^  the 
witness  said  he  had  bought  of  defendant  on 
the  21st  of  January,  1917.  He  described  the 
building,  and  stated  that  la  front  of  it  was 
a  sign  reading:  "Hotel  and  Saloon.  O.  Pe- 
ra, Prwrietor." 

That  tbe  town  of  South  Dos  Palos  was  not, 
on  the  4th  day  of  February,  1917,  situated 
within  tile  boundaries  of  an  incorporated 
city  or  town  was  sufilciently  shown  by  tbe 
testimony  of  P.  J.  Thornton,,  the  county 
clerk  of  Merced  county,  who  first  produced 
the  record  of  the  board  of  supervisors  show- 
ing that,  on  November  6,  1912,  the  Fifth  su- 
pervisorial district  outside  of  incorporated 
cities  and  towns  voted  in  favor  of  no  license 
and  declaring  that  90  days  thereafter  such 
territory  should  be  "no-license  territory," 
and  then  testified  that  since  the  said  5th  day 
of  November,  1912,  there  had  been  no  "wet 
and  dry  election"  in  said  district;  that 
South  Dos  Palos  was  within  the  boundaries 
of  the  Fifth  supervisorlai  district,  and  thaf 
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tbe  town  ot  Los  Banos  was  the  only  Incorpo- 
rated dty  In  the  district  While,  It  would 
seem,  the  prosecution  could  directly  and 
more  clearly  haye  shown  that  South  Dos  Pa- 
les was  not  at  tbe  time  mentioned  within  the 
boundaries  of  an  incorporated  city  oi*  town, 
still,  as  ahoTe  stated,  it  was  sufficiently 
shown  by  the  statement  of  the  county  clerk 
that  tbe  town  of  Los  Banos  was  then  tbe  only 
Incorporated  town  situated  within  the  bound- 
aries of  tbe  Fifth  supervisorial  district.  It 
was  not  attempted  to  be  shown,  nor  was  it 
claimed,  that  South  Dos  Palos  is  situated 
within  the  incorporated  limits  of  Los  Banos, 
or  is  a  part  of  tliat  municipal  corporation, 
and  the  fact  that  tbe  two  towns  bear  and  are 
known  by  and  under  different  names  war- 
ranted the  jury  in  concluding  that  South 
Dos  Palos  was  no  part  of  Los  Banos,  and 
that,  the  latter  town  having  been  shown  to 
be  the  only  Incorporated  town  within  said 
supervisorial  district,  the  former  town  was 
not  incorporated  and  formed  no  part  of  any 
Incorporated  town. 

The  contention  that  tbe  evidence  failed  to 
show  that  the  place  kept  by  defendant  in 
South  Dos  Palos  was  a  public  resort,  at 
which  alcoholic  llqnors  were  kept  for  sale 
and  distribution,  is  not  borne  out  by  the  rec- 
ord. As  already  shown,  there  was  testimony 
tending  to  prove  that  in  near  proximity  to  the 
date  of  the  arrest  of  the  defendant,  alleged  in 
the  information  as  about  the  time  he  sold  and 
distributed  intoxicating  liquors  at  bis  place, 
the  defendant  sold  various  kinds  of  liquors 
to  the  parties  giving  that  testimony;  that, 
on  the  4lb  of  February,  1917,  the  officers  who 
searched  his  premises  found  a  large  supply 
of  various  kinds  of  liquors  on  his  premises 
and  in  his  possession;  that  the  defendant 
admitted  to  the  witness  W^ner  that  he 
owned  the  place ;  that  on  the  exterior  of  the 
building  there  was  attached  thereto  a  sign, 
bearing  the  words,  "Hotel  and  Saloon" ;  that 
the  defendant  admitted  to  the  witness  Wills 
.that  he  sold  whisky  there. 

The  foregoiag  was  sufficient  to  Justify  the 
conclusion  that  the  defendant  kept  a  supply 
of  alcoholic  liquors  at  bis  place  for  the  pur- 
pose of  selling  the  same  to  any  one  desiring 
to  purchase  them.  Of  course,  it  will  not  be 
disputed  that  a  "public  resort,"  within  the 
contemplation  of  the  statute,  means  any 
place,  whatever  the  character  of  tbe  bidldlng, 
where  the  public  may  pxurcbase  and  obtain 
alcoholic  liquors  at  any  time  they  may  be 
asked  for.  It  may  be  true,  and  doubtless  is 
generally  true,  that  where  the  traffic  in  such 
liquors  is  forbidden,  and,  therefore.  Illicit, 
the  business  of  dispensing  the  liquors  may  be 
carried  on  in  a  clandestine  manner,  and  that, 
in  some  Instances,  in  the  exercise  of  caution, 
lest  arrest  and  prosecution  for  tbe  unlawful 
act  may  follow,  tbe  dlsp^iser  may  refuse  to 
make  the  Illicit  sales  to  some  certain  indi- 
viduals; but  even  so,  the  place  is  nevertheless 
a  public  resort  within  the  meaning  of  the  law 


if  there  be  sales  of  such  liquors  to  any  part 
of  the  public.  It  Is,  in  brief,  a  place  of  pub- 
lic resort  if  it  be  a  place  to  which  any  part 
of  the  public  are  offered  the  opportunity  to 
resort  for  the  purpose  of  purchasing  alcoholic 
liquors. 

[3]  It  is  claimed  tliat  it  was  prejudicial 
error  for  the  court  to  have  admitted  in  evi- 
dence a  map  purporting  to  be  the  official  map 
of  Merced  county.  The  objections  to  it  were 
that  the  document  offered  as  the  map  was 
only  an  unautbentlcated  copy  thereof,  and 
that,  the  original  having  been  made  In  the 
year  1909,  it  could  not  show  the  Fifth  super- 
visorial district  as  it  existed  at  the  time  of 
the  alleged  commission  of  the  offense  charged. 
As  to  the  first  objection,  it  Is  to  be  answered 
that  by  the  county  clerk  tbe  map  received 
in  evidence  was  shown  to  be  a  copy  of  the 
original  map  as  prepared  by  the  county 
surveyor  and  accepted  as  the  official  map  of 
the  county  by  the  supervisors.  As  to  tbe 
second  ground  of  objection,  it  Is  to  be  re- 
marked that  If  the  purpose  of  introducing 
the  map  in  evidence  was  to  show  the  bound- 
aries of  the  Fifth  supervisorial  district,  and 
it  failed  to  show  such  boundaries  as  they  are 
now  established,  or  if  there  was  a  difference 
between  the  boundaries  as  delineated  on  the 
map  and  as  they  actually  existed  at  the  time 
the  crime  charged  Is  alleged  to  have  bem 
committed,  and  such  difference  was  of  ma- 
terial importance  to  the  defendant,  then  tbe 
letter's  counsel.  In  their  objection  to  the  map 
on  that  ground  should  have  specifically  point- 
ed out  such  difference  and  called  the  trial 
court's  attention  thereto.  The  mere  objec- 
tion, as  counsel  stated  It,  that  "the  map  of  it- 
self would  not  naturally  show  the  superviso- 
rial district  in  1917,"  was  not  in  our  <q>lnion 
sufficient  to  require  the  trial  court  to  order 
the  map  excluded.  There  Is  no  presumption 
that  the  boundaries  of  said  district  no^  or 
at  the  time  the  crime  charged  is  alleged  to 
have  been  committed  are  any  different  from 
what  they  are  shown  to  be  by  the  map.  In- 
deed, if  a  presumption  is  allowable  at  all 
with  reference  to  tbe  fact,  we  think  it  should 
be  that  the  boundaries  of  the  district  con- 
tinued to  be  precisely  as  they  were  when  the 
map  was  made  and  as  they  are  delineated 
thereon.  Code  Civ.  Proa  {  1963,  subd.  82. 
Moreover,  if  the  map  showed  that  South  Dos 
Palos  was  not  situated  within  the  bound- 
aries of  said  supervisorial  district,  the  effect 
of  allowing  the  map  in  evidence  would  ttien 
more  likely  be  to  assist  rather  than  to  injure 
the  accused,  or  at  least  not  to  prejudice  him. 

[4]  It  is  claimed  that  the  court  seriously 
erred  in  admitting  in  evidence  a  document, 
offered  by  the  people,  purporting  to  be  a  writ- 
ten application  by  the  defendant  to  the 
United  States  revenue  office  at  San  Fraudsco 
for  a  federal  liquor  license.  While  the  docu- 
ment bore  a  certificate  pni-portlng  to  be  that 
of  the  chief  deputy  revenue  collector,  settlni; 
forth  that  it  was  an  exact  copy  of  a  docu* 
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mest.  on  file  In  his  office,  and  that  It  was  "ex- 
ecuted by  G.  Pera,"'  It  Is  very  doubtful  wheth- 
er It  was  competent  proof  of  the  intent  of  the 
defendant  or  of  the  character  of  the  business 
he  was  carrying  on,  alnce  there  was  no  proof 
that  the  name,  "G.  Pera,"  subscribed  to  the 
purported  application,  was  signed  or  written 
by  the  defendant  or  that  it  was  his  signature, 
and  since,  furthermore,  the  purported  certifi- 
cate Is  not  seated  or  under  a  seal,  and  there 
is  no  proof  that  the  person  signing  his 
name  thereto  as  "Chief  Deputy  Collector" 
attached  his  name  thereto,  or  that  such  name 
Is  his  signature.  But,  in  view  of  the  other 
evidence  in  the  case,  of  which  a  brief  rfisumS 
is  given  above,  and  which  is  amply  sufficient 
to  support  the  verdict,  we  cannot  say,  after 
considering  the  entire  record,  that  the  re- 
sult of  the  error  in  admitting  the  document 
In  evidence.  If  error  it  was,  has  resulted  in 
a  miscarriage  of  Justice.    Const,  art.  6*  {  4^. 

[5, 1]  We  think  the  testimony  of  the  county 
clerk  that  there  was  no  other  incorporated 
town  within  the  limits  of  the  Fifth  super- 
visorial district  was  a  proper  and  competent 
method  of  proving  that  fact  He  stated,  it 
is  true,  that  he  had  no  knowledge  of  that 
fact  except  such  as  he  had  obtained  from  an 
^nmlnalion  of  "the  records."  We  can  con- 
ceive of  no  "records"  which  will  affirmatively 
disclose  that  a  imrtlcular  town  or  dty  is  not 
Incorirarated,  but  no  doubt  the  witness  knew 
from  common  notoriety  that  South  Dos  Palos 
was  not  incorporated,  and  we  think  upon 
BDCh  knowledge  it  was  proper  for  him  to  state 
the  fact  But  the  courts  may  take  Judicial 
notice  of  the  fact  that  a  town  or  dty  Is  In- 
corporated, if  such  l>e  the  fact,  and  In  this 
case  the  court  Judidally  knew  that  Los  Banos 
was  incorporated,  and  we  may  assume  would 
have  taken  such  notice  of  the  fact  of  the  in- 
corporation of  South  Dos  Palos,  if  It  were 
an  Incorporated  town,  and  have  declared 
such  knowledge  to  the  Jury,  as  it  would  have 
been  Its  duty  to  do.  No  such  declaration  was 
made  by  tlie  court  to  the  Jury,  nor  was  there 
any  request  by  the  defendant  that  the  court 
state  to  the  Jury  that  said  town  was  incorpo- 
rated. We  are  authorized  to  assume  that  if, 
in  point  of  fact,  the  town  of  south  Dos  Palos 
was  an  Incorporated  town  at  the  time  the 
(rffense  charged  is  alleged  to  have  occurred, 
the  defendant  would  have  asked  for  an  In- 
struction to  that  effect.  In  the  absence  of 
such  an  InstructiMi,  the  Jury,  without  any 
consideration  of  the  testimony  of  the  county 
clerk  upon  that  question,  were  warranted  in 
finding  that  South  Dos  Palos  was  not  an  in- 
corporated town  at  the  time  mentioned  in 
the  information,  or  at  the  time  referred  to 
in  the  evidence. 

[7]  It  is  also  complained  that  the  court 
erred  in  allowing  the  witness  Wegner  to  tes- 
tify that  on  January  21, 1917 — 14  days  prior 
to  the  date  of  the  alleged  commission  of  the 
offense — the  defendant  at  his  place,  In  South 
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to  show  that  the  place  ^ 
visorial  district  Repl; 
by  counsel,  the  court 
have  other  evidence 
cepted  to  the  remark 
tending  to  indicate  to  : 
was  of  the  opinion  the  i 
was  such  as  to  warran  I 
fendant's  place  was  Si : 
There  is  no  merit  In  tl 

Necessarily,  the  com  I 
termine.  In  passing  up<  < 
there  was  sufficient  ei 
npoa  all  essential  poin 
mission  of  the  case  to 
have  been  the  necessai ; 
the  motion  even  If  the 
nied  the  motion  vrithoT 
ion  in  the  presence  of  : 
tbere  was  evidence  in  i ' 
other  than  that  to  wh 
clal  attention.    But  tl  i 
to  express  its  views  u] 
reasons  for  holding  It 
stantial  basis,  and  a  pi  i 
tion  must  expect  this, 
ly  and  obviously  a  tott  I 
some  essential  element  ( 
the  defendant  when  1 1 
merely  takes  a  chanc 
the  motion  and  hlmsel  ! 
siblllty  for  and  abid< 
of  a  denial  of  the  mo  ; 
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attending  tbe  ruling  thereon,  assuming,  ot 
course,  that  the  court,  in  Its  ruling,  U  It  de- 
nies the  motion,  does  not  trench  niwn  the 
province  of  the  Jury  by  discussing  and  ex- 
pressing an  opinion  upon  the  weight  or  evi- 
dentiary value  of  the  testimony.  In  this  In- 
stance, however,  it  wUl  be  observed  that  tUe 
court  made  no  comment  or  expressed  or  inti- 
mated no  opinion  upon  the  weight  or  the  ef- 
fect of  "the  other  evidence"  to  which  It  re- 
ferred. It  merely  stated  that  there  was 
other  evidence  addressed  to  the  point  and 
very  properly  left  to  the  jury  the  question 
whether  such  "other  evidence"  was  of  suffi- 
cient probative  force  to  satisfy  their  minds 
of  the  existence  of  the  fact  to  which  it  re- 
lated. Besides,  had  counsel  for  defendant, 
previously  to  making  and  arguing  their  mo- 
tion, requested  the  court  to  exclude  the  Jury 
from  the  courtroom  during  the  argument  on 
the  motion,  such  request  would  undoubtedly 
have  beea  compiled  with,  and  there  could 
have  been  no  iwsslblllty  of  the  Jury  bearing 
anything  which  might  be  prejudicial  to  de- 
fendant 

[1]  It  Is  complained  that  the  conrt  erred 
and  thus  seriously  prejudiced  the  tights  ot 
the  accused  by  instructing  the  Jury  that  It 
was  not  necessary  to  the  consummation  of  a 
crime  of  the  character  of  the  cme  with  which 
the  defendant  Is  here  charged  that  there 
should  exist  and  be  shown  an  Intmt  to  com- 
mit the  act,  and  that,  therefore,  all  that  the 
jury  were  required  to  find,  to  rea<^  a  verdict 
of  guilty,  WBJB  that  the  defendant  kept  a 
place  of  public  resort  for  the  purpose  of  Bell- 
ing and  distributing  alcoholic  liquors  within 
no-llcense  territory— that  the  specific  Intent 
with  which  the  act  was  done  was  Immaterial. 
We  think  the  rule  as  declared  by  the  Instruc- 
tion Is  correct.  In  so  far  as  it  relates  to  a 
case  of  this  character.  "Hie  decisions  appear 
to  be  quite  uniform  upon  the  proposition  that 
where,  In  invoking  and  applying  the  police 
power,  the  Legislature  has  prohibited  cer- 
tain acts  and  denounced  them  as  criminal, 
the  mere  commission  of  such  acts,  regardless 
of  the  Intent  with  which  they  were  commit- 
ted. Is  sufficient  to  constitute  the  crime  so 
denounced.  There  are,  perhaps,  certain  ex- 
ceptions to  this  rule,  as,  for  instance,  where 
the  statute  Itself  uses  language  in  describ- 
ing <w  defining  the  crime  indicating  that 
scienter  or  a  specific  Intent  to  do  the  act  was 
-essential  to  constitute  it  a  crime.  But  par- 
ticularly In  cases  interdicting  the  traffic  In 
intoxicating  liquors  the  rule  generally  is 
that  the  mere  commission  of  the  act  is  suffi- 
cient to  consummate  the  ofTense,  and  in  the 
present  case  the  law  authorizing  the  estab- 
lishment of  "no-license  territories"  uses  no 
language  indicating  an  intention  in  the  Leg- 
islature to  make  the  Intent  with  which  the 
act  of  keeping  a  resort  for  the  purpote  of 
selliDg  intoxicating  liquors  is  committed  an 
Ingredient  of  the  ofTense.  In  Commonwealth 
V.  Holsteln,    132  Pa.  367,    18  AtL  273,    the 


court,  faavisg  before  It  a  case  in  which  the 
defendant  had  been  convicted  of  the  unlaw- 
ful sale  of  alcoholic  liquor,  said: 

"It  is  not  necessary  to  sustain  a  coDvictioD 
for  Belling  intoxicating  liquors  under  the  act  of 
1887  for  the  commonwealth  to  prove  a  criminal 
intent  It  is  enough  to  show  the  sale,  when 
the  defendant  may,  if  he  can,  shield  himself  be- 
hind a  license.  If  the  sale  is  contrary  to  law, 
the  intent  has  nothing  to  do  with  it  A  con- 
trary ruling  would  fritter  away  the  act  of  1887, 
and  oonvlctionB  under  it  wonld  be  rare." 

[10]  The  Instruction  In  which  it  was  stat- 
ed to  the  jury  that  the  payment  of  a  federal 
license  tax  required  by  any  law  of  Congress 
to  be  paid  by  a  person  "for  carrying  on  any 
trade  or  business"  does  not  exempt  such  per- 
son from  any  penalty  or  punishment  provid- 
ed by  the  laws  of  the  state  for  carrying  on 
such  trade  or  business  within  such  state, 
etc.,  was  manifestly  intended  to  bear  upon 
the  testimony  purporting  to  show  that  th« 
defendant  applied  to  the  United  States  in- 
ternal revenue  office  for  a  liquor  license,  no 
such  license  having  be«»  introduced  In  evi- 
dence. It  is  claimed  that  the  Instruction 
was  not  pertinent  to  the  case  and  prejudi- 
cial to  the  defendant  While  we  have  ex- 
pressed a  doubt  as  to  the  competency  of  the 
written  application  by  the  defendant  for  a 
federal  liquor  license,  because  it  was  not 
shown  to  have  been  genuine,  yet,  as  applied 
to  that  testimony,  the  instruction  was  perti- 
nent, inasmuch  as  the  jury  might  have  In- 
ferred from  that  proof  that  the  accused  did 
secure  and  possess  such  a  license.  AasHm- 
lag,  however,  that  that  testimony  was  not 
for  the  reason  suggested  admissible,  and 
that  theref<»'e,  the  instruction  was  out  of 
place,  still,  as  we  have  shown,  there  is  suffi- 
cient competent  testimony  which,  if  believed 
by  the  Jury,  as  obviously  it  was.  Justified  the 
verdict  and,  moreover,  the  court  In  plain 
and  readily  understandable  language  in- 
structed the  Jury  that  a  conviction  could 
not  legally  be  had,  unless  the  evidence  sat- 
isfied them  beyond  a  reasonable  doubt  that 
the  accused  sold  alcoholic  liquor  at  a  place 
of  public  resort  kept  by  him  in  no-license 
territory;  and  the  instruction  complained  of 
here  was  abstract  in  form  and  abstractly 
correct  in  the  statement  of  the  principle  de- 
clared therein.  In  view  of  all  these  «»• 
slderatlons,  we  cannot  Justly  say  that  the 
mere  statement  to  the  Jury  that  the  posses- 
sion by  the  defendant  of  a  federal  liquor  li- 
cense could  not  legally  operate  as  a  shldd 
to  any  person  shown  to  have  committed  tho 
act  charged  here  against  the  penal  conse- 
quences thereof — a  perfectly  sound  proposi- 
tion of  law — could  have  had  the  effect  un- 
duly of  influencing  the  Jury  in  arriving  at  a 
verdict,  or,  at  any  rate,  oC  producing  a  mis- 
carriage of  justice. 

The  defendant  complains  of  other  instmc- 
tions  given  and  of  the  action  of  the  court  in 
disallowing  a  number  proposed  by  him.  We 
have  carefully  examined  all  these  assign- 
ments and  And  sething  in  them  calling  for 
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special  Bodcei  The  general  diarge  of  the 
court  contained  generally  a  full,  fair,  and 
pertln^it  statement  of  all  the  principles  of 
law  essential  to  an  enlightened  e(»sideratloD 
by  the  Jury  of  the  evidence. 

We  have  found  no  errors  militating  against 
the  substantial  rights  of  the  accused  and, 
accordingly,  that  portion  of  the  judgmMit 
whereby  the  defendant  was  sentenced  to  im- 
prisonraent  In  the  county  Jail  of  Merced 
county  for  the  term  of  one  month  and  the 
OTder  denying  the  accused  a  new  trial  are  af- 
flrmed.  Tbat  portion  of  the  judgment  Im- 
posing upon  the  defendant  a  fine  of  $600, 
with  the  alternative  of  imprisonment  for  de- 
fault in  the  payment  thereof  at  the  rate  of 
one  day  fbr  every  $2  of  such  fine,  is  reversed. 
There  is  no  appeal  from  an  order  denying 
a  motion  in  arrest  of  judgment,  and  the  pre- 
tended appeal  from  said  order  Is  therefore 
dlfflnissed. 

We  concnr:  OHIPMAN,  P.  J.;  BUR- 
NETP,  J. 

On  Rehearing. 

HABT,  J.  [t1}  Th*  Attorney  General,  In  a 
petition  for  a  reheariag  of  this  case,  has  called 
our  attention  to  two  cases  (People  v.  Brown, 
113  Cal.  35, 45  Pac.  181,  an«  People  v.  Kl^rr,  15 
Oal.  App.  278, 114  Pac.  584),  not  dted  in  the 
original  briefs,  which  bear  upon  the  question 
whether  the  court  in  this  case  exceeded  Its 
Jurisdiction  in  adjudging  that  the  defendant, 
upon  defaulting  in  the  payment  of  the  fine 
Imposed,  should  be  imprisoned  fbr  one  day 
for  every  $2  of  said  fine  until  the  same  lis 
satisfied.  It  will  be  observed  that,  In  the 
original  opinion,  we  construed  the  broad 
language  used  in  tl^e  case  of  Ex  parte  Rosen- 
heim, 83  Cal.  388,  23  Pac.  372,  as  declaring  or 
Implying  that  section  1205  of  the  Penal  Code 
had  no  application  whatever  to  a  case  where 
a  term  of  imprisonment  and  also  a  fine  were 
Imposed.  The  cases  above  mentioned  do  not 
appear  to  give  tbat  construction  to  said  sec- 
tion. They  seem  to  hold  that  the  Rosenheim 
Case  merely  meant  to  hold  that  in  a  case 
where  both  a  fine  and  an 'imprisonment  are 
authorized  to  be  Imposed  and  a  sentence  of 
Imprisonment  is  adjudged,  the  court,  while 
having  authority  also  to  Impose  a  fine,  is 
without  legal  power  or  authority,  in  case  the 
fine  be  not  paid  by  the  defendant,  to  Impose 
the  alternative  of  imprisonment  at  the  rate 
of  one  ,day  for  every  $2  of  such  fine  until  the 
same  U  so  satisfied.  We  say  that  this  ap- 
pears to  be  the  construction  the  Brown  and 
Kerr  Cases,  supra,  put  upon  the  language 
and  the  decision  in  the  Rosenheim  Case.  We 
liave,  upon  careful  reconsideration  of  the 
Rosenheim  Case,  concluded  that  Its  language 
fa  reasonably  susceptible  of  that  construc- 
tion, and  that,  as  so  construed.  It  gives  the 


true  meaning  of  sectl<Hi  1206  ot  t 
Code.  At  any  rate,  tt  Is  very  clear 
Brown  and  Kerr  Cases,  which  wen 
after  the  Rosenheim  Case,  hold  tha 
es  1b  which  the  law  authorises  the  h 
ot  both  a  fine  and  an  Imprisonmen 
ftedant  may  be  subjected  to  both  a 
an  Imprisonment,  but  that  in  such 
court  has  no  authority-  to  impose  i 
native  of  iraprisoament  to  satisfy  t 
the  defendant  defaults  in  the  paymi 
of.  That  part  of  the  Judgment  imp 
fine  nevertheless,  however,  constltui 
upon  the  defendant's  realty  In  lUu 
as  a  Judgment  for  money  rendered 
action,  and  Its  payment  may  be  en: 
due  proceedings.  Pen.  Code,  {  1206 
V.  Brown,  113  CaL  35,  45  Paa  181. 

It  follows  tbat  the  jodgment  la 
imposing  an  imprisonment  of  30  da 
county  Jail  and  also  a  fine  of  $60 
that  part  thereof  providing  that  in  c 
the  payment  of  the  fine  the  defend 
be  Imprisoned  until  the  same  be  sa 
perfectly  valid. 

[12]  The  point  herein  discussed  c* 
the  sole  and  only  ground  upon  wb 
hearing  is  asked  by  the  Attorney 
In  view  of  tbat  tact  and  of  the  fni 
that  we  are  now  firmly  convinced 
former  Judgment  in  tbe  respect  he 
sldered  is  erroneous,  and,  inasmuc 
result  sought  to  be  obtained  by  th( 
tion  for  a  rehearing  may  as  well  b( 
about  by  a.  modification  of  the  judgn 
tofore  rendered  by  this  court  hereii 
perceive  no  good  reason  for  reopt 
case  for  the  further  consideratioi 
point,  and  so  defer  tbe  final  dlsp< 
the  case.  Of  course,  it  will  not  be 
ed  that  this  court,  before  its  Jodgi 
come  final  or  before  the  causes  In  w 
Judgments  are  rendered  are  trans 
the  Supreme  Court  upon  petition, 
the  right  or  Jorlsdictloii  to  modify 
ments  or,  indeed,  set  them  aside,  tf 
reasons  such  a  course  is  required. 

Aceordlagly,  the  petition  for  a  ret 
denied;  but  tbe  former  judgment 
herein  by  this  court  is  hereby  modi: 
to  read  as  fcdlows: 

"That  itortion  of  the  Judgment  app« 
by  the  defendant  providing  tbat  the 
in  default  of  the  payment  of  tbe  fin 
shall  be  'Imprisoned  in  the  Merced  c 
for  a  term  not  exceeding  one  day  fo 
of  Bach  fine  so  remaining  mipaid,'  b 
is  reversed.  The  remaining  portion  of 
ment  appealed  from  and  tne  order  d< 
defendant  a  new  trial  are  affirmed, 
no  appeal  from  an  order  denying  a 
arrest  of  judgment,  and  the  pretend 
from  said  order  is  therefore  dismissed. 

We  concur:  OHIPMAN,  P.  J 
NBIT.  J. 
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(K  Cal.  App.  IBS) 
AMOK  GOLD  MINING  CO.  t.  CANTON 
INS.  OFFICE,  Limited.    (Civ.  1999.) 

(District  Court  of  Appeal,  First  District,  Cali- 

fornia.    Feb.  14,  1918.    Rehearine  Denied 

br  Supreme  Court  April  15,  191S.) 

1.  Appeal  and  Erkor  <8=»930(1),  1002  — Re- 
view OF  Vebdict — Presumptioh. 

Where  the  evidence  is  conflicting,  the  jury's 
finding  is  conclusive,  and  it  must  be  assumed 
that  Qie  jury  adopted  that  construction  most 
favorable  to  plaintiff,  in  order  to  sustain  the 
verdict. 

2.  INSUBARCE  «=>665(4)— Mabinb  Insubancb 
— Failure  to  I>eliver  Goods. 

In  action  on  marine  insurance  policy,  evi- 
dence held  insufficient  to  show  that  vessel  ever 
reached  destination. 

3.  Insurance  €=>646(6)  —  Marine  Fouct  — 
.Stranding — ^Burden  or  Proop. 

In  action  on  marine  policy,  the  plaintiff  has 
the  burden  of  proving  that  the  ship  stranded. 

4.  Insurance  <D=9412  —  Marine  Poucy  — 
"Stranded." 

The  word  "stranded"  means  that  the  vessel 
mast  remain  stationary  for  a  time,  and  implies 
a  settling  of  the  vessel  and  an  interruption  of 
the  voyage  under  extraordinary  circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  Series,  Stranded.] 

5.  Evidence  «=>10(5)  —  Insurance  4=9658  — 
Marine  Polict— Stranded-^udioial  No- 
tice. 

In  determining  whether  vessel  stranded,  the 
jary  may  consider  that  she  had  only  a  foot  of 
water  under  her  at  high  tide,  and  that  the  tide 
rises  nnd  falls  14  feet,  the  state  of  the  tide  being 
a  matter  of  judicial  notice,  that  the  vessel  drift- 
ed for  an  entire  day,  and  that  Uie  condition  of 
her  bottom  showed  that  she  bad  pounded  on  the 
beach  or  rocks. 

6.  Trial  <S=»  142— Questions  fob  Jury— Con- 
struction OF  Testimony. 

The  jury  are  always  the  judges  of  the  mean- 
ing of  language  employed  by  witnesses  unless 
the  language  admits  of  no  substantial  doubt. 

7.  Insurance  «=»665(4)  —  Marine  Policy  — 
Location  of  Goods— Evidence. 

Evidence  held  to  sustain  finding  that  goods 
covered  by  marine  policy  were  under  deck  at 
the  time  of  the  loss  so  as  to  warrant  recovery. 

8.  Insurance  €=3646(2)  —  Marine  Policy  — 
Burden  of  Pboof. 

In  action  on  marine  policy,  where  insurer 
contended  that  the  consignee  refused  to  accept 
the  goods  the  burden  of  proof  on  such  issue  was 
on  the  insurer. 

9.  Inisurance  «=s>666(3)  —  Marine  Policy  — 
E  viDEN  CE— Sufficiency. 

In  action  on  marine  policy,  evidence  held 
insufficient  to  show  that  the  consignee  refused 
to  accept  delivery  of  the  goods  insured. 

10.  Insurance  <#=»668(10)— Marine  Policy- 
Sale  OF  Vessel— Questions  fob  Jury. 

Whether  the  master  of  the  vessel  was  forced 
by  circumstances  to  sell  after  a  partial  wreck, 
heU  for  the  jury. 

11.  Insurance  ®=>481  —  Marine  Policy  — 
Rioiit  to  Sell. 

Under  a  marine  policy,  the  right  to  sell  as 
well  as  the  right  to  abandon  must  be  determined 
by  the  vessel's  master  in  the  light  of  facts  avail- 
able, and  be  cannot  await  developments  before 
deciding  what  to  do. 

12.  Insurance  «=9481  —  Marine  Policy  — 
Bight  to  Sell. 

The  mere  fact  that  a  vessel  on  which  goods 
under  a  marine  policy  were  shipped  was  re- 
paired after  being  sold  did  not  establish  tiiat  the 
sale  was  unnecessary. 


18.  Insurance  «=941S  —  Mabihx  Pouot  — 
Proximate  Cause  of  Loss. 
Where  a  vessel  carrying  goods  insured  un- 
der marine  policy  encountered  a  storm,  which 
carried  away  some  of  her  sails  and  rendered  her 
unmanageable,  such  storm  was  the  proximate 
cause  of  the  loss,  though  she  afterwards  strand- 
ed near  the  destination  and  was  sold,  and  the 
consignee  of  the  goods  could  recover  under  the 
Ijolicy. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  the  Amok  Gold  Mining  Company 
against  the  Canton  Insurance  Office,  Umlt- 
ed.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Andros  &  Hengstler  and  Golden  W.  Bell, 
all  of  San  Francisco,  for  appellant.  Ira  S. 
Lllllck,  of  San  Francisco,  for  respondent. 

BEASLT,  Judge  pro  tern.  This  Is  an  ac- 
tion upon  a  policy  of  marine  Insurance,  In 
which  plaintiff  recovered  a  verdict  of  11,923, 
interest  and  costs,  and  defendant  appeals 
from  the  judgment  entered  thereon. 

By  the  policy  the  defendant  insured  min- 
ing supplies  consisting  of  1,500  feet  of  fuse, 
5  drums  of  gasoline,  1  ton  ot  sacked  coal,  7- 
tons  of  dynamite,  and  IM  blast  caps,  "In  the 
power  schooner  Harold  Blekum,  at  and  from 
Seattle,  Wash.,  to  Uyak,  Alaska."  Subject 
to  the  effect  of  certain  conversations  be- 
tween the  master  of  the  schooner  and  the 
owner,  it  la  conceded  that  the  underwriters 
were  liable  upon  the  policy  until  the  goods 
conld  be  discharged  and  safely  landed  at 
Uyak,  Alaska;  and  the  first  question  on 
which  counsel  disagree  Is  the  meaning  to  be 
attached  to  the  words  "to  Uyak." 

To  persons  unacquainted  with  the  remote 
coasts  and  harbors  of  the  Alaskan  peninsula 
and  the  conditions  existing  there  this  would 
seem  an  easy  question ;  but  It  is  not  so  un- 
der the  facts  of  the  case,  and  In  view  of  the 
varied  adventures  which  befell  the  schooner 
on  its  unlucky  voyage.  The  facta  are  such 
that  these  words  mnst  be  defined  in  view  of 
all  the  surrounding  drcurastances  and  con- 
ditions; and  some  light  may  be  shed  upon 
their  meaning  by  another  question,  namely. 
Where  was  it  intended  that  the  goods  should 
be  landed  from  the  Harold  Blekum? 

Uyak  Bay  Is  a  deep  inlet  from  the  ShlU- 
kof  Strait  Into  Kodiak  Island.  There  was 
In  January,  1915,  when  the  Harold  Blekum 
arrived  there,  a  cannery,  a  store,  and  a  post- 
office  situate  near  the  mouth  of  the  bay, 
and  marked  "Uyak"  on  the  maps  In  evidence 
at  the  trial.  There  were  other  canneries 
and  also  mines  at  various  points  on  Uyak 
Bay,  and  among  the  mines  that  of  plaintiu, 
situate  some  12  or  15  miles  up  the  harbor. 
One  witness  testified  that  there  Is  no  such 
thing  as  a  town  at  Uyak.  In  the  busy  sea- 
son of  the  cannery  there  were  400  or  600 
people  there,  but  In  winter  there  was  a  carv- 
taker  and  three  or  four  other  persons  who 
lived    in    the    neighborhood.     The    evidence 
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discloses  that  the  plaintiff  had  been  shipping 
for  10  or  12  years  up  there;  that  their  car- 
go was  always  marked  "Uyak,"  and  that 
the  ships,  to  nse  the  language  of  one  of  the 
witnesses,  "came  right  to  our  place,  Uyak. 
They  stopped  at  the  cannery  on  the  way 
back,"  and  that  the  manager  of  the  mining 
company  expected  that  the  captain  would 
bring  the  cargo  np  to  the  mine,  "and,"  said 
one  of  the  witnesses,  "the  mine  is  as  much 
a  part  of  Uyak  as  the  cannery  Is  a  part  of 
Uyak."  There  Is  no  public  landing  at  the 
cannery,  but  only  a  private  Wharf  of  the  can- 
ning company.  Upon  this  the  cargo  Insured 
by  the  defendant  could  not  be  discharged; 
and  this  "point  on  the  map,"  as  It  Is  called 
by  one  of  the  witnesses,  is  on  the  opposite 
side  of  the  bay  from  the  Amok  mine,  and 
distant  12  or  16  miles  therefrom.  The  bay 
Is  from  1  to  5  miles  wide,  and  is  a  deep  wa- 
ter harbor  up  to  the  mine.  The  Harold 
Blekum  was  not  permitted  to  tie  up  to  the 
cannery  wharf,  but  having  done  so  without 
perml^on,  temporarily,  was  promptly  order- 
ed awa;. 

Another  incident  bears  on  the  question  of 
the  destination  of  this  freight  The  Harold 
Blekum  had  on  board  as  merchandise  13,000 
feet  of  lumber,  and  this  lumber  the  manager 
of  the  Amok  mine,  while  the  schooner  was 
off  the  cannery,,  agreed  to  purchase,  it  being 
clearly  Intended  by  both  him  and  the  captain 
of  the  schooner  tiiat  this  lumber  should  be 
delivered  at  the  mine. 

ill  Counsel  for  the  defendant  accumulates 
much  persuasive'  evidence  in  support  of  his 
contention  that  the  terminus  ad  quem  of 
this  voyage  was  the  cannery;  but  while  we 
might  so  find  if  it  were  left  to  us,  we  must, 
nevertheless,  under  the  well-known  rule, 
leave  the  defendant  to  the  finding  of  the  Ju- 
ry on  this  point,  which,  to  support  the  ver- 
dict, must  be  presumed  to  have  been  that 
the  terminus  ad  quem  as  to  the  insured  car- 
go involved  in  this  case  was  the  mine  and 
not  the  cannery. 

[2]  But  conceding  that  the  destination  was 
the  cannery,  it  is  still  not  apparent  that  the 
Harold  Blekum  ever  actually  reached  that 
jport  in  the  sense  in  which  this  policy  con- 
templates. She  arrived  off  the  cannery 
wharf  in  the  roughest  kind  of  wintry  weath- 
er; she  tied  up  to  the  wharf  for  a  very  brief 
space  of  time  without  permission,  and  was 
promptly  ordered  away.  She  was  never  in 
a  position  in  which  cargo  could  be  unloaded. 
Where  she  lay,  as  the  witnesses  testified,  It 
was  impossible  to  discharge  the  cargo,  and 
this  was  in  part  on  account  of  injuries  which 
the  schooner  had  sustained  by  reason  of  a 
storm  which  she  had  eneoimtered,  and  In 
part  by  reason  of  the  position  in  which  she 
lay.  She  was  compelled,  as  we  shall  here- 
after see,  to  leave  the  bay  without  discharg- 
ing this  cargo,  and  to  proceed  to  Kodlak, 
and  she  never  returned  to  the  bay.  To  have 
reached  the  terminus  ad  quem  of  the  voyage, 
aft  it  concerned  tills  insured  cargo,  she  must 


have  come  into  a  position  in  Uyak  harbor  at 
least  from  which  this  cargo  could  have  been 
discharged  and  at  which  the  owners  could 
have  received  it;  in  other  words,  to  a  place 
where  the  master  of  the'  ship  had  a  right  to 
demand  that  the  owner  of  the  cargo  should 
receive  it  at  his  hands.  She  never  came  in- 
to such  a  position. 

The  history  of  this  voyage  throws  light 
on  all  the  questions  involved  in  this  case. 
The  Harold  Blekum  departed  from  the  port 
of  Seattle  on  the  1st  day  of  December,  1814, 
bound  ultimately  for  Unga,  Alaska,  where 
she  had  cargo  to  discharge,  and  with  the  in- 
sured cargo  on  board.  On  December  26th,. 
while  at  Karluk  anchorage,  the  schooner  en- 
countered heavy  weather  off  the  entrance  to 
Karluk  bay.  A  black  squall  with  snow 
struck  her,  and  she  pitched  bows  under,  and, 
being  at  the  time  at  anchor,  started  to  drag 
towards  .the  shor&  The  master  and  crew, 
fearing  an  explosion  of  the  caps  which  form- 
ed a  part  of  this  cargo,  jettisoned  them.  The 
vessel  cleared  soon  after,  and  the  master  put. 
her  before  the  wind  for  Uyak;  but  two  hours 
later,  in  a  terrific  woolly,  she  lost  much  of 
her  rigging.  She  was  finally  again  brought 
to  anchor  in  14  fathoms,  but  the  heavy, 
weather  snapped  her  moorings  and  she  went 
adrift  The  mainsail  still  held,  though  much 
damaged,  and  it  was  set,  and  an  attempt 
made  to  beat  up  to  the  cannery  wharf,  but 
the  snow  blinded  the  crew,  and  she  got  too 
close  to  the  west  shore,  missed  stays,  and  to 
save  the  vessel  three  iron  rails  were  Jetti- 
soned on  the  end  of  the  fore  deck  with  ropes 
attached.  One  parted  and  the  other  two 
held.  The  vessel  was  then  right  amongst 
the  rocks.  The  crew,  fearing  that  when  she 
started  to  pound  at  low  tide  the  dynamite 
might  be  exploded,  and  also  with  the  indica- 
tion of  a  dirty  night,  refused  to  remain  on 
board  and  landed' on  the  beach. 

The  subsequent  history  of  the  schomier's 
adventures  can  be  best  discussed  after  under- 
standing the  question  for  the  consideration 
of  this  court  which  arose  from  them,  name- 
ly, whether  the  schooner  stranded.  It  ia 
conceded  that  if  the  vessel  stranded  the  war- 
ranty was  opened. 

The  question  whether  she  stranded  is  earn- 
estly presented  on  both  sides,  the  defendant 
contending  that  there  is  no  evidence  that 
the  vessel  ever  stranded,  and  that  as  a  mat- 
ter of  law  it  appears  from  the  evidence  that 
she  did  not  strand;  and  the  plaintiff  assert- 
ing that  there  was  sufficient  evidence  that 
the  vessel  did  strand  to  warrant  the  Jury  in 
finding  the  fact,  and  that  the  whole  question 
Is  one  oC  fact  for  the  Jury. 

[3]  The  burden  Of  proof  of  the  stranding 
is,  as  contended  by  appellant,  upon  plaintiff. 

On  the  morning  following  the  abandonment 
of  the  vessel  the  master  and  mate,  with  one 
Peter  Fetrofskey,  found  the  vessel,  quoting 
the  log,  "on  east  shore  of  the  bay,  with  two 
Irons  still  down  and  one  foot  of  water  under 
her  at  high  water."    Theare  was  no  evldenca 
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as  to  whether  It  was  then  high  water  or  not 
They  pumped  her  out,  and  the  master  and 
mate,  using  the  anchor  and  line  of  Petrof- 
skey's  launch,  kedged  her  Into  deep  water, 
slipping  the  lines  on  the  irons. 

"The  contest  of  counsel  is  over  the  mean- 
ing of  the  words  "on  east  shore,"  found  In 
the  log  of  the  schooner.  Defendant  contends 
that  this  expression  means  that  she  was 
found  near  the  east  shore,  but  still  afloat 
Plaintiff  contends  that  the  words,  taken  with 
other  evidence,  were  sufficient  to  Justify  a 
Jury  In  finding  that  she  had  stranded.  The 
other  evidence  Is  found  In  a  survey  of  the 
vessel  subsequently  made  at  Kodiak,  and 
which  showed  the  false  keel  of  the  schooner 
to  be  torn  off  65  feet  abaft  the  fore  rigging, 
and  the  main  keel  considerably  bruised  and 
battered,  the  stem  started,  and  the  bolts 
driven  inwards  over  a  distance  of  about  six 
inches,  six  butts  on  the  bottom  and  the  stan- 
diions  on  the  port  side  started,  and  30  feet 
of  the  rail  crushed  inward;  the  deck  strained 
and  the  rigging  badly  battered ;  the  windlass 
strained,  the  spindle  bent,  and  all  the  an- 
chors missing.  There  was  no  evidence  that 
the  ship  had  been  aground  at  any  time  be- 
tween the  occasion  when  she  was  kedged  in- 
to deep  water  from  her  position  on  the  morn- 
ing of  the  27th  of  December  and  the  time 
when  she  was  surveyed  at  Kodiak,  nor  any 
evidence  that  this  damage  was  done  before 
the  crew  abandoned  her  on  the  afternoon 
or  evening  of  December  26th. 

[4]  The  meaning  of  the  word  "stranded" 
Is  well  settled.  The  vessel  must  remain  sta- 
tionary for  a  time.  Stranding  Implies  a  set- 
tling of  the  vessel,  some  rest  or  interruption 
of  the  voyage  under  extraordinary  circum- 
stances. If  the  ship  merely  touch  and  go 
she  Lb  not  stranded,  but  a  settling  of  the  ship 
<m  land,  be  It  rocks  or  bar^  or  shore,  so  that 
^e  be  stationary  for  even  a  brief  period, 
is  a  "stranding."  26  Cyc.  654.  Neither  the 
master  nor  any  member  of  the  crew  was  a 
witness.  Probably  after  the  lapse  of  time 
between  the  catastrophe  and  the  trial  they 
were  unavailable. 

[S]  Some  of  the  considerations  which  the 
Jury  may  have  taken  into  account  In  con- 
struing this  language  are  obvious.  A  ship 
left  unattended,  and  with  so  slight  a  fasten- 
ing as  the  two  jettisoned  railroad  irons,  in 
a  wintry  season,  with  a  storm  so  severe  as 
to  cause  the  crew  and  the  master  to  aban- 
don her,  might  reasonably  be  supposed  to 
have  drifted  until  she  came  up  against  some- 
thing solid  enough  to  hold  her;  and  the  only 
substantial  thing  here  was  the  east  shore  of 
the  bay.  The  Jury  had  a  right  to  consider 
the  state  of  the  tide  as  a  matter  of  Judicial 
notice;  but,  in  addition  to  this,  the  rise  and 
fall  of  the  tides  at  Dyak  bay  appear  to  some 
extent  from  the  maps  in  evidence.  The  fact 
that  she  had  only  a  foot  of  water  ander  her 
at  high  tide;  that  the  tide  rises  and  falls  14 
feet  at  that  point;   that  the  vessel  drifted 


from  early  in  the  afternoon  of  the  26th  to  th* 
morning  of  the  27th  at  a  time  when  the  day- 
light hours  were  very  short  in  that  latitude^ 
and  the  condition  of  her  bottom  when  sur- 
veyed, which  was  such  as  to  show  that  she 
had  pounded  on  the  beach  or  rocks  for  a  con- 
siderable period — all  were  drcomstances 
which  the  Jury  had  a  right  to  consider  in  con- 
struing the  words  "on  east  shore  of  the  bay." 

[I]  Where  language  such  as  this,  some- 
what technical  in  character,  or.  If  not  tech- 
nical, at  least  colored  by  the  manner  of  ex- 
pression of  seafaring  men,  with  which  lands- 
men are  more  or  less  unacquainted,  is  to  be 
construed  it  Is  far  safer  to  leave  the  meaning 
thereof,  with  all  the  circumstances  in  mind, 
to  the  Jury,  than  for  courts  to  lay  down  a 
hard  and  fast  rule  as  to  what  the  language 
means;  and,  indeed,  this  Is  in  line  with  the 
authorities  on  this  point  of  practice.  The 
jury  are  always  the  Judges  of  the  meaning 
of  language  employed  by  witnesses  unless 
the  meaning  admits  of  no  substantial  doubt 
Carpenter  v.  Fisher,  176  Mass.  9,  56  N.  B. 
479 ;  Snyder  v.  Bongher,  214  Pa.  453,  88  Atl. 
893;  Eeel  v.  Elder,  62  Pa.  308,  1  Am.  Bep. 
414.  In  view  of  this  rule,  we  do  not  feel 
that  we  can  disturb  this  finding. 

Another  question  earnestly  debated  Is 
whether  the  goods  were  stowed  under  deck. 

[7]  The  Insurance  was  oa  the  goods  while 
"under  deck"  only.  The  defendant  insists 
that  there  was  no  evidence  that  these  goods 
were  under  deck;  and  here  again  counsel 
disagree  as  to  the  construction  to  be  placed 
upon  a  particular  part  of  the  evidence.  Mr. 
ETrsklne,  a  business  man  of  Kodiak,  who 
purchased  the  schooner  at  her  sale,  was  ex- 
amined as  to  the  condition  of  the  cargo.  In 
the  course  of  his  examination  by  counsel 
for  plaintiff  he  was  asked  U,  from  his  ex- 
amination of  the  cargo  made  at  Kodiak,  be 
could  state  whether  or  not  the  damage  from 
salt  water  had  occurred  10  or  15  days  be- 
fore the  cargo  was  discharged  at  Kodiak, 
and  answered  that  he  could  do  so.  The 
court,  Interrupting  coimsel,  then  asked  bim 
how  he  could  do  this,  and  he  answered  as 
follows:  "For  Instancy  the  sugar  and  some 
of  the  flour  was  mouldy.  It  was  not  very 
wet  at  the  time  we  received  it ;  it  had  been 
wet  and  had  dried  to  some  extent,  and  the 
mould  had  started."  Thereupon  counsel 
fur  plaintiff,  resuming  his  examination,  ask- 
ed the  following  question:  "Where  was  that 
particular  cargo  in  the  hold  of  the  vessel  with 
reference  to  the  parts  of  the  deck  that  were 
open?"  The  witness  answered,  "Well,  !t 
was  under  the  damaged  part  of  the  deck." 
The  court  then  again  took  the  examination 
on  its^  and  asked  two  or  three  questions. 
This,  in  effect,  is  the  only  direct  evidence 
in  the  record  on  the  question  of  whether  the 
grods  were  under  or  above  deck.  It  is  very 
evident  to  any  one  with  even  a  sometime  pas- 
senger's knowledge  of  the  sea  that  with  weath- 
er such  as  that  encountered  by  the  schooner 
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no  cargo  such  as  this  stowed  on  deck  would 
remain  fast.  At  least,  it  must  be  said  that 
the  jury  from  these  physical  facts  might 
have  Inferred  that  this  cargo  was  under 
deck,  since  It  remained  on  the  schooner  un- 
til it  reached  Kodiak.  In  addition  to  this, 
no  other  reasonable  construction  can  be  giv- 
en to  the  question  asked  of  the  witness  by 
counsel  above  quoted  than  that  both  he  and 
the  witness  referred  to  the  particular  part 
of  the  cargo  Involved  In  this  action ;  that  Is, 
to  the  cargo  insured  by  the  defendant  for  the 
plaintiff  here.  The  court,  it  is  true,  inter- 
jected a  question  of  Ita  own  in  the  course 
of  the  examination;  but  counsel's  examina- 
tion was  directed  to  ascertaining  where  this 
IMrtlcular  cargo,  namely,  the  cargo  which 
was  the  subject  of  this  action,  was  stowed, 
and  the  witness  answered  that  it  was  under 
the  damaged  part  of  the  deck. 

It  seems  to  us  that  any  otho'  construc- 
tion than  that  placed  upon  the  evidence  by 
the  Jury  would  hare  been  strained  Indeed; 
and  It  certainly  does  not  lie  with  this  court 
to  say  that  the  Jury  oonld  not  have  under- 
stood counsel  and  the  witness  to  refer  io 
the  cargo  involved  in  this  action,  and  not 
to  the  sugar  and  flour  mentioned  by  the  wit- 
ness in  answering  a  question  incidentally 
propounded  by  the  court  in  the  course  of 
the  examination.  We  will  let  this  finding 
stand. 

[t]  Chronologically  at  fhte  point  the  ques- 
tion arises  whether  the  insured  refused  to 
receive  the  cargo  while  the  schooner  was 
at  XJyak.  Counsel  for  defendant  dalm  such 
refusal,  which  claim  Is  contested  by  plahi- 
tUTs  counsel. 

We  have  seoi  that  the  Jbry  rntut  have 
found  that  the  cargo  did  not  reach  its  des- 
tination; but  certain  conversations  And  cir- 
cumstances in  which  Cornell,  the  mining 
company's  manager,  and  Captain  Tlmm,  the 
master  of  the  schooner,  figured  while  the 
ves&el  was  off  the  cannery.  Is  the  basis  for 
the  defendant's  claim  that  the  plaintiff  re- 
fused to  accept  delivery  of  the  cargo. 
■  Here  again  we  think  the  conversation  ap&a 
to  two  constructions,  of  which  It  must  be  as- 
sumed that  the  Jury  adopted  that  most  favor- 
able to  the  plaintiff.  Let  It  be  noted  that 
here  the  burden  Is  upon  the  defendant. 

[I]  Cornell  met  Oapt  Tlmm  at  the  cannery 
on  the  morning  of  the  27th  of  Decennber.  He 
testified  positively  that  no  time  was  given 
him  In  which  to  discharge  the  cargo  If  he 
had  tried;  that  he  could  not  have  done  so 
without  the  consent  of  the  captain ;  that  he 
could  not  have  taken  if  off  In  the  condition 
In  which  the  schooner  lay  at  that  time,  and 
also  that  he  had  no  men  at  the  mine  whom 
lie  could  have  sent  out  to  get  the  cargo  If  It 
could  have  been  discharged  where  the  schoon- 
er lay.  The  caps  had  been  Jettisoned,  as  we 
have  seen,  and  could  not  be  delivered.  There 
ire  two  or  three  versions  of  these  events  In 
the  transcript    The  captain  toM  Mr.  ComeU 


that  he  had  Jettisoned  the  caps.  The  latter 
then  said  that  the  powder  was  of  no  use  to 
him  and  he  could  not  receive  It  without  the 
caps. '  The  captain  then  volunteered  to  get 
other  caps.  He  went  to  Kodiak,  which  was 
only  eight  or  ten  hours  Journey  by  launch 
from  the  cannery;  but  Instead  of  returning 
and  taking  the  cargo  up  the  bay,  as  he  and 
ComeU  evidently  expected  that  he  would,  the 
captain  brought'  back  a  launch  from  Kodiak 
and  towed  the  schooner  to  that  port.  That 
there  was  a  misunderstanding  between 
the  two  men  is  possible — even  probable; 
but  there  is  no  evidence  here  from  which 
the  Jury  was  bound  to  find  that  Cornell 
refused  to  receive  this  cargo.  Two  letters 
of  Cornell  to  the  president  of  the  mining  com- 
pany, and  a  letter  from  the  latter  to  the 
agents  of  the  underwriters,  give  slightly  dif- 
ferent versions  of  this  conversation  from  that 
contained  la  Cornell's  testimony ;  but  the 
burden  of  proof  resting  upon  defendant  to 
show  the  refusal  of  the  plaintiff  to  accept 
delivery  was  not  sustained — at  least  we  can- 
not say  that  the  Jury  were  wrong  in  deter- 
mining that  it  was  not 

[1 0, 1 1  ]  After  she  had  been  hauled  off  shore 
the  schooner  was  taken  to  Kodiak,  and  after 
survey  and  notice  she  was  sold.  And  here 
we  meet  the  next  question  in  the  case,  and 
that  Is  whether  the  master  was  Justified  In 
taking  her  to  Kodiak  and  making  the  sale. 

There  can  be  no  question  that  the  storms 
had  greatly  damaged  the  rigging  and  hull  of 
the  vessel.  Her  crew  had  abandoned  her. 
She 'was,  It  Is  fair  to  say.  In  a  dangerous 
condition.  The  extent  of  her  damage  waa 
not  known  or  ascertainable  at  Uyak.  She 
ooald  tie  to  no  wharf  there;  there  was  no 
dock  in  which  she  could  lie.  The  master 
waa  no  doubt  justified  In  concluding  that  his 
ship  could  not  safely  sail  from  there  under 
her  own  power.  Her  crew  refused  to  serve 
her  further  without  a  survey  to  ascertain  the 
extent  and  character  of  her  damage.  "Vbe 
law  requires  that  In  such  cases  the  master 
must  communicate  with  the  owners;  and 
Capt  Tlmm  accordingly  went  to  Kodiak,  the 
nearest  port  from  which  such  communication 
was  possible.  When  there  he  at  once  wired 
the  owners  reporting  the  wreck  and  the  con- 
dition of  the  vessel,  and  received  the  reply 
"to  use  his  best  Judgment  and  to  act  for  all 
concerned."  He  arranged  accordingly  to 
have  the  vessel  towed  to  Kodiak,  where  there 
were  ship's  carpenters,  seamen,  and  others 
competent  to  make  survey  of  her  damage,  and 
repairs  If  possible.  That  this  was  the  only 
course  that  the  master  could  In  reason  pur- 
sue seems  very  clear  to  us.  It  is  easy  to  ar- 
gue what  might  have  been  the  better  or  more 
economical  course;  but  this  master  faced  the 
perils  of  the  sea  In  a  high  latitude,  subject 
to  terrific  storms  on  a  treacherous  coast.  In 
the  depth  of  winter,  with  a  vessel  which  w8^ 
practically  a  wreck.  We  cannot  say  now  that 
he  did  not  exercise  his  beat  Judgment  Ut  dik- 
ing what  he  did. 
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Tbe  right  to  sell  as  well  aa  the  rigbt  to 
abandon  must  be  determined  by  tbe  master 
In  tbe  light  of  the  facts  available  at  the  time, 
and  be  may  not  await  the  development  of 
subsequent  facts  oefore  deciding  what  to  do 
(Fuller  V.  Insurance  Ca,  31  Me.  325);  and, 
of  course,  the  question  of  whether  a  sale  was 
necessary  was  a  fact  for  the  jury  (Insurance 
(3o.  V.  Winter,  38  Pa.  176;  Robinson  v.  Ins. 
Co.,  3  Sumner,  220,  Fed.   Cas.   No.  11,949). 

[12]  Nor  does  the  fact  that  this  schooner 
was  subsequently  repaired  by  tbe  purchaser 
show  that  the  sale  was  not  necessary.  E^il- 
ler  V.  Ins.  Co.,  supra;  Hale  y.  Insurance  Go. 
(O.  C.)  37  Fed.  371 ;  In  re  Sarah  Ann,  2  Sum- 
ner, 206,  Fed.  C^s.  No.  12,342.  And  conceding 
that  counsel's  contention  is  correct,  and  that 
the  question  of  necessity  is  one  of  law  and 
not  of  fact  (which  we  are  not  willing  to 
hold),  we  think  tbe  course  pursued  by  the 
master  in  this  case  was  necessary. 

[IS]  One  other  matter  may  be  briefly  men- 
tioned. It  appears  plainly  that  Cornell  did 
not  consent  to  the'  schooner  being  taken  to 
Kodlak.  The  owners  received  nothing  from 
the  sale  of  the  ship  or  cargo.  Tbe  storm 
which  was  encountered  near  the  entrance  to 
ITyak  bay  was  tbe  proximate  cause  of  its 
loss,  as  all  the  subsequent  events  depended 
upon  and  flowed  from  the  injury  to  the  ves- 
sel caused  by  that  storm.  These  considera- 
tions entitle  the  plaintiff  to  recover. 

Some  criticisms  are  offered  upon  the  In- 
structions of  the  trial  Judge.  We  have  read 
them  with  care  in  the  light  of  the  strictures 
made  upon  them  in  the  briefs  of  the  appel- 
lant, and  we  find  no  reason  to  quarrel  with 
them.  They  were  clear  and  definite,  and 
presented  the  questions  of  fact  upon' which 
the  Jury  must  find  very  pluinly  to  them,  and 
tbe  court  seems  to  have  committed  no  error 
of  law  of  any  moment  in  these  instructions. 

From  what  has  been  said  it  is  clear  that 
the  demurrer  to  the  complaint  was  properly 
overruled,  and  the  motion  for  a  nonsuit  prop- 
erly denied. 

Tbe  Judgment  is  affirmed. 

We  concur:  I/ENNON,  P.  J.;  KERRI- 
GAN, J. 


CITY  or  MUSKOGEE  et  al.  t.  NICHOIi- 

SON  et  al.    (No,  7777.) 

(Supreme  Court  of  Oklahoma.     Feb.  26,  1918. 

Rehearing  Denied  April  16,  1918.) 

iByllahM*  hy  the  Court.) 

1.  Municipal  Cobposations  €=9341,  444  — 
Special  .Assessment— Validity— Contbact 
fob  impbovement. 
The  failure  to  have  made  by  the  city  engi- 
neer and  submitted  to  the  council  or  commis- 
sioners of  a  city  an  estimate  of  the  cost  of  a 
street  improvement,  as  required  under  tbe  pro- 
visions 01  section  6()2,  Rev.  Laws  1910,  renders 
a  contract  for  such  street  improvement,  entered 
into  in  the  absence  of  sucu   preliminary  esti- 
mate of  cost,  void,  and  the  assessments  against 


the  abutting  property  to  pay. the  cost  of  im- 
provements so  contracted  for  are  likewise  void. 

2.  Municipal  Cobpobations  €=>513(5)— Spe- 
cial AssEssuENT— Action  to  Set  Aside- 
Limitations.   . 

The  period  of  limitation  provided  in  section 
644,  Rev.  Laws  1910,  within  which  an  action 
may  be  brought  to  set  aside  a  special  assessment 
made  against  lots  abutting  upon  a  street  to  pay 
tbe  cost  of  paving  said  street,  is  not  applicable 
as  a  bar  to  an  action  to  enjoin  the  collection  of 
such  assessment  when  the  proceedings  upon 
which  it  is  based  are  void. 

3.  Injunction    <3=>113— Recovebt — Laches. 

In  an  action  for  injunction  where  the  facts  in 
the  case  are  such  as  to  appeal  to  the  conscience 
of  a  court  of  equity,  the  laches  of  the  plaintiff 
does  not  necessarily  bar  a  recovery. 

4.  Municipal  Cobpobations  ie=>5l3(6)— Spe- 
cial Assessments— Action  fob  Injunction 
— Pabtibs. 

In  an  action  to  enjoin  the  collection  of  tax- 
es or  special  assessments,  where  such  action 
will  lie,  the  county  treasurer  or  the  officers 
charged  with  the  collection  of  such  taxes  or 
special  assessments  are  the  proper  parties  de- 
fendants. Holders  of  certificates  or  bonds  for 
the  payment  of  which  such  taxes  or  special  as- 
sessments are  levied  are  not  necessary  parties 
to  such  action. 

Commissioners'  Opinion,  Division  No.  L 
Error  from  District  Court,  Muskogee  County; 
R.  P.  De  GrafCenried,  Judge. 

Action  by  Sam  P.  Nicholson  and  others 
against  the  City  of  Muskogee  and  others. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.   Affirmed. 

Chas.  A.  Moon,  City  Atty.,  and  Furry  & 
Motter,  all  of  Muskogee,  for  plaintiffs  In  er- 
ror. B.  B.  Wheeler  and  Wm.  NeCf,  both  of 
Muskogee,  and  Geo.  B.  Rlttenhouse,  of  Okla- 
homa City,  for  defendants  in  error. 

RUMMONS,  C.  This  action  was  commenc- 
ed in  tbe  superior  court  of  Muskogee  county 
by  the  defendants  in  error,  hereinafter  styled 
plaintiffs,  against  the  plaintiffs  In  error,  here- 
inafter styled  defendants,  to  enjoin  the  col- 
lection of  special  assessments  against  the  real 
estate  of  the  plaintiffs  for  street  improve- 
ments consisting  of  paving  in  Improvement 
district  No.  45.  Tbe  cause  was  thereafter 
transferred  to  the  district  court  and  tried 
by  tbe  court,  resulting  in  a  Judgment  for  the 
plaintiffs  permanently  enjoining  the  defend- 
ants from  collecting  the  assessments  com- 
plained of.  Tbe  petition  of  plaintiffs  alleges 
several  Jurisdictional  defects  In  tbe  proceed- 
ings taken  by  tbe  defendant  city  of  Muskogee 
in  ordering  the  improvements  of  the  streets, 
in  letting  the  contract,  and  in  assessing  the 
benefits.  The  petition  also  alleges  fraud  and 
collusion  between  the  city  engineer  and  tbe 
contractor,  by  which  fraud  and  collusion  the 
contractor  was  awarded  bonds  in  payment 
for  a  large  quantity  of  work  in  paving  said 
streets,  which  work  was  not  actually  per- 
formed. 

[1]  The  defendants  assign  error  of  the  court 
In  overruling  their  demurrer  to  the  petition 
of  plaintiffs;   they  also  assign  error  of  the 
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court  In  rendering  a  Judgment  for  plaintiffs 
which  was  not  sustained  by  the  evidence  In- 
troduced In  the  case.  Both  of  their  assign- 
ments of  error  may  be  considered  together. 
As  we  ylew  this  case,  we  deem  It  unnecessary 
to  spedflcffllly  set  out  the  allegations  of  the 
petition  of  plaintiffs.  It  Is  only  necessary  to 
say  that  the  petition  alleges  that  no  prelimi- 
nary estimate  of  the  cost  of  the  Improve- 
ments Involved  in  this  case  was  ever  prepar- 
ed by  the  engineer  of  the  dty  and  submitted 
to  the  commissioners  of  the  dty  of  Moskogee, 
as  required  by  section  602,  R  L.  1910. 

The  trial  court  made  the  following  findings 
of  fact: 

"In  order  to  aid  counsel  in  arguing  the  case, 
the  court  now  makes  its  findings  as  to  certain 
of  the  facts  proven  in  this  case  so  that  counsel 
may  present  argument  as  to  the  legal  effect  of 
these  findin^rs.  The  court  finds  that  only  a 
little  over  7,000  yards  of  excavation  were  actu- 
ally dune  in  the  street  improvement  district  in- 
volved in  this  action,  but  that  through  fraud 
practiced  by  the  contractor  and  the  city  engi- 
neer, who  were  in  collusion  with  each  other,  the 
cost  of  over  10,000  yards  of  excavation  was 
charged  against  the  property  of  the  district; 
that  by  like  fraud  and  collusion  a  pavement 
and  curb  and  gutter  was  put  down  of  such  in- 
ferior quality  that  the  same  is  now  practically 
worthless,  but  that  the  plaintiffs  did  not  learn 
of  any  such  fraud  and  collusion  and  of  said 
fraudulent  charges  until  at  or  after  the  com- 
mencement of  this  action.  Th^  undisputed  evi- 
dence shows,  and  the  court  further  finds,  that 
the  assessment  levied  is  at  least  three  times  the 
amount  of  the  benefits  any  of  the  plaintiffs' 
property  received  from  said  improvement.  The 
court  further  finds  that  the  evidence  of  the  city 
clerk,  which  is  the  only  evidence  introduced 
upon  the  question,  shows  that  there  is  no  rec- 
ord in  bis  office  snowing  that  any  preliminary 
engineer's  estimate  of  cost  of  the  improvement 
was  ever  presented  to  council  of  defendant  city 
or  pied  in  bis  office.  As  the  questions  raised 
regarding  the  ownership  of  the  property  repre- 
sented by  the  petitions  upon  which  the  paving 
was  based  are  mainly  questions  of  law,  no  find- 
ings are  made  upon  uese  questions  until  the  ar^ 
gument  is  had." 

[2, 31  It  Is  urged  by  counsel  for  defendants 
that  this  action  Is  barred  by  section  644,  R.  L. 
1010,  which  Is  as  follows: 

"No  suit  shall  be  sustained  to  set  aside  any 
such  assessment,  or  to  enjoin  the  mayor  and 
council  from  making  any  sndi  Improvement,  or 
levying  or  collecting  any  snch  assessment,  or  in- 
stallment thereof,  or  interest  or  penalty  thereon, 
or  issuing  such  bonds,  or  providing  for  their 
payment,  as  herein  authorised,  or  contesting  the 
validity  thereof  on  any  ground,  or  for  any  rea- 
son other  than  for  the  failure  of  the  city  coun- 
cil to  adopt  and  publish  the  preliminary  reso- 
lution provided  for  in  cases  requiring  such  reso- 
lution and  its  publication,  and  to  give  the  notice 
of  the  hearing  on  the  return  of  the  appraisers, 
unless  such  suit  shall  be  commenced  not  more 
than  sixty  days  after  the  passage  of  the  ordi- 
nance making  such  final  assessment:  Provided, 
that  in  the  event  that  any  special  assessment 
shall  be  found  to  be  invalid  or  insufficient  in 
■whole  or  in  part,  for  any  reason  whatsoever,  the 
city  counotl  may,  at  any  timej  in  the  manner 
provided  for  levying  an  original  assessment, 
proceed  to  cause  a  new  assessment  to  be 
made  and  levied,  which  shall  have  like  force 
and  effect  as  an  original  assessment." 

This  action  was  comm^iced  long  after  the 
expiration  of  the  60-days  limitation  provided 


in  the  foregoing  section.  It  is  urged,  howev- 
er, by  counsel  for  plaintiffs,  that,  inasmuch 
as  the  proceedings  under  which  the  city  of 
Muskogee  made  the  assessment  complained  of 
were  void,  the  60-days  limitation  provided 
for  in  section  644  had  no  application  to  the 
Instant  case.  Counsel  for  plaintiffs  rely  upon 
the  case  of  Morrow  v.  Barber  Asphalt  Co., 
27  Okl.  247,  111  Paa  198.  In  that  case  it 
was  held  that  a  contract  entered  into  by  a 
city  for  paving,  at  a  price  In  excess  of  the 
estimate  made  by  the  engineer  of  its  prob- 
able cost  was  void,  and  that  a  special  as- 
sessment against  real  estate  to  pay  the  costs 
of  Improvements  contracted  for  under  sucb 
a  contract  was  also  void.  It  was  further 
held  that  the  limitation  provided  for  in  sec- 
tion 644,  supra,  was  not  a  bar  to  the  main- 
taining of  an  action  to  enjoin  the  collection 
of  an  assessment  when  the  proceedings  upon 
which  It  was  based  were  void.  The  case  of 
Morrow  v.  Barber  Asphalt  Co.  has  been  cit- 
ed by  this  court  in  many  cases  where  the 
special  limitation  provided  in  section  644,  su- 
pra, was  considered.  It  has  been  distinguish- 
ed- In  many  of  these  cases,  but  has  never 
been  overmled.  In  the  case  of  City  of  Cbick- 
asha  y.  O'Brien,  159  Paa  282,  relied  upon  by 
defendants,  it  is  held  that  the  limitation  pro- 
vided in  section  644,  R.  L.  1010.  is  a  bar  to 
an  action  to  enjoin  the  collection  of  assess- 
ments on  the  ground  that  the  work  was  not 
performed  according  to  contract  because  of 
fraud  on  the  part  of  the  contractor  and  the 
city  ofilclals.  Mr.  Justice  Hardy,  who  deliv- 
ered the  opinion  of  the  court,  says: 

"In  Morrow  v.  Barber  Asphnnlt  [Asphalt] 
Co.,  27  Okl.  248,  111  Psc.  198.  it  was  held 
that  this  rule  did  not  apply  to  bar  an  action 
by  a  lot  owner  to  enjoin  the  cnllectinn  of  an  as- 
sessment upon  his  property,  wlieu  the  proceed- 
ings upon  which  it  is  bnsed  are  vnii).  In  Uie 
case  at  bar  the  city  acquired  Jurisdiction  of  the 
proceedings  in  the  proper  way.  ami  did  every- 
thing that  was  reqnlrea  up  to  and  including  the 
making  of  the  contract,  the  passnge  of  the  as- 
sessment ordinance,  and  the  issuance  of  the 
bonds.  The  findings  of  the  court  show  that 
these  proceedings  were  regular  in  every  partic- 
ular; therefore  the  city  acquired  Jurisdiction 
and  the  contract  was  not  void  as  found  by  the 
court;  and  in  so  finding  the  court  committed  er- 
ror. 

In  the  case  of  the  City  at  Ardmore  et  al. 
▼.  AppoUos,  162  Pac.  211,  the  case  of  Mor- 
row V.  Barber  Asphalt  Co.  was  distinguish- 
ed. In  that  case  it  was  complained  by  tbe 
plaintiffs  that  while  the  contract  price  for 
the  street  Improvements  were.  In  the  aggre- 
gate, less  than  the  estimate  of  the  probable 
coat  of  such  improvements,  as  to  two  of  the 
items  entering  Into  the  improvements  the 
contract  price  was  In  excess  of  the  estimate, 
and  therefore  the  whole  contract  was  void. 
The  plaintiffs  were,  denied  relief  because  of 
their  laches  and  because,  as  was  said  In  Kel- 
logg, Treasurer,  t.  Ely,  15  Ohio  St.  64 : 

"It  is  not  for  every  threatened  violation  of 
the  legal  rights  of  a  party  that  a  court  of  equi- 
ty will  intervene  with  its  preventive  remedy  by 
injunction,   even,  in  cases  where  ^e   remedy 
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'would  be  efficient.  A  party  appealing  to  •  oonrt 
of  equity  must  make  a  case  which  commfiMliI 
itself  to  the  conscience  of  the  court" 

The  trial  ooart  found  that  the  contract  for 
paving  in  the  instant  case  was  let  without  a 
preliminary  estimate  of  the  cost  having  been 
before  made  by  the  engineer  and  presented  to 
the  commissioners.  It  is  contended  by  coun- 
sel for  defendants  that  this  finding  of  tbs 
court  Is  sot  supported  by  the  eyidence.  The 
city  clerk  testified  that  he  could  find  no  pre- 
liminary estimate  of  the  cost  of  this  paving  in 
his  office,  and  that  there  was  no  record  of  any 
preliminary  estimate  having  been  presented 
to  the  city  commissioners.  Hhe  defendants 
produced  the  city  engineer  as  a  witness  in 
their  behalf,  who  produced  an  estimate  of  the 
ooBt  of  this  paving  which  was  offered  in  evi- 
dence. Upon  farther  examinatl<;n  of  the  city 
engineer,  it  developed  that  the  estimate  pre- 
sented by  him  and  offered  in  evidence  was  aa 
estimate  made  after  the  work  had  been  com- 
menced for  the  purpose  of  advising  the  comr 
missloners  tn  making  settlement  with  the  con- 
tractor. The  city  engineer  then  testified  that 
he  could  find  in  his  office  no  estimate  of  tite 
cost  made  prior  to  the  commencement  of  the 
work.  This  was  practically  all  of  the  evi- 
dence with  reference  to  a  preliminary  esti- 
mate of  the  cost  It  is  true  that  there  is  a 
presumption  that  t^e  city  commlaskmers 
obeyed  the  law  in  the  letting  of  this  con- 
tract, and  the  burden  was  upon  the  plaintiffs 
to  rebnt  this  presumption.  Upon  this  state 
of  the  record,  it  being  made  to  appear  that 
no  preliminary  estimate  was  on  file  either  in 
the  ofilce  of  the  clerk  or  the  dty  «>glneer 
and  that  there  was  no  record  of  any  such  pre- 
liminary estimat  ever  having  been  presented 
to  the  commissioners,  and  the  defendants 
having  been  unable  to  find  any  estimate  of 
the  cost  except  a  final  estimate  after  the  work 
had  been  begun,  we  are  unable  to  say  that 
the  finding  of  the  trial  eomrt  Upon  this  point 
Is  against  the  weight  of  the  evidence. 

Upon  the  authority  of  Morrow  v.  Barber 
Asphalt  C3o.,  supra,  this  neglect  and  failure  to 
comply  with  the  plain  provisions  of  the  stat- 
utes rendered  the  proceedings  which  cul- 
minated in  ihe  assessments  absolutely  void. 
The  finding  ot  Ote  court  as  te  the  fraud  and 
ctdlusion  between  the  contractor  and  dty 
engineer  In  the  performance  of  the  work  pro- 
vided for  in  the  contract  seems  to  be  support- 
ed bf  the  record,  and  while,  under  the  author- 
ity of  City  of  Chlckasba  v.  O'Brien,  wpra, 
an  action  could  not  be  maintained  to  enjoin 
the  collection  of  assessments  t>ecause  «f  such 
fraud  and  collusion  after  the  expiration  of 
the  60-days  limitation  provided  in  section  644. 
supra,  yet  the  facts  found  by  the  trial  court 
present  a  case  which  should  appeal  to  the 
consdence  of  a  court  of  equity  so  as  to  re- 
lieve plaintiffs  from  being  barred  because  of 
their  laches  and  to  relieve  them  of  the  rule 
applied  in  City  of  Ardmore  v.  Appollos,  snpra. 


and  cases  there  dted.  We  are  of  fbe  optnkw 
that  the  limitation  relied  upon  by  the  defend- 
ants is  no  bar  to  the  action  of  tlie  idalatllb 
In  the  Instant  case,  since  it  has  been  fnqlwn^ 
ly  held  by  this  court  that  the  special  statute 
of  limitation  relied  upon  by  the  defendants  it 
not  applicable  to  an  ajctioa  maintained  to  en- 
join collection  of  a  void  assessment.  Mor- 
row v.  Barber  Asphalt  Co.,  supra;  Flanacta 
v.  Tulsa,  155  Pac  642. 

[4]  It  Is,  however,  urged  by  the  defendants 
that  this  case  sboold  be  dismissed  by  this 
court  for  the  reason  that  the  plaintUb  did 
not  Join  with  tbem  in  their  acti<m  tbe  con- 
tractor and  the  holders  of  the  bond*  iasued 
to  pay  for  the  paving  in  the  Instant  case;  it 
being  urged  by  the  defendants  that  mcb  coo- 
tractor  and  bondholders  are  necessary  parties 
in  a  proceeding  to  enjoin  collection  of  assess- 
ments levied  to  pay  snch  bonds.  Counsel  tat 
defendants  present  a  number  of  authoritiei 
that  seem  to  support  this  contention:  but  we 
are  of  the  opinion  that  it  has  been  determined 
by  this  court  that,  in  an  action  to  enjoin  the 
collection  of  taxes  or  spedal  asseasments, 
the  county  treasurer  or  the  sheriff,  as  the 
case  may  be,  are  the  proper  parties.  Rogers 
T.  Bass  &  Harbour  Furniture  Co.,  47  OkL  786, 
150  Pac.  706,  and  cases  there  dted;  Bam  v. 
Oklahoma  City,  47  Okl.  639.  149  Pac.  868. 

We  therefore  conclude  that  neither  the  ooo- 
tractor  nor  the  holders  of  the  bonds  were  nec- 
essary parties  to  this  proceeding.  The  Judg- 
ment of  the  trial  court  should  be  affirmed 

POR  GUBIAM.  Adopted  In  whcda. 


WILSON  T.  VANDER  MOLEN  et  al 
(No.  8645.) 

(Supreme  Court  of  Oklahoma.    April  2,  Ul&l 

(ff^ttabut  1$/  tht  Court.) 

B^eohanicb'  Lixmb  9=3315  —  Cohtsactos'i 
Bond — Absiqnment  of  Lier — t.tabtt.itt  <v 
Surety. 
Where  a  contractor  makes  bond  cooditloiied 
for  the  faithful  performance  of  his  bnilder'i 
contract  and  to  hold  obligee  free  and  harmlHi 
from  all  labor  and  materialmen's  liens  occasiaB- 
ed  upon  tke  order  of  said  obligor  or  hia  ■gcnn. 
as  well  as  all  costs,  including  attorney's  fn. 
enforcing  payment  and  collection  of  any  dux: 
incurred  thereon,  and  providing  that  tlie  bood 
is  made  for  the  use  and  benefit  of  all  pcnons 
who  may  become  entitled  to  liens  nniler  said 
contract  according  to  the  provisions  of  law  coi- 
erine  the  same,  and  may  be  sued  upon  by  thtc 
as  if  made  directly  to  them,  held  tkat,  vhn* 
liens  are  filed  and  assiKned,  and  salt  is  broor^: 
upon  said  bond  to  enforce  their  payment  tbr 
said  obligor  and  bis  sureties  are  liable  for  i 
reasonable  attorney's  fee  in  enforcing  the  tT- 
meat  and  collection  of  same. 

Commissioners'  Opinion,  Dirialon  Na  > 
Error  from  District  Court,  Pawnee  Ooont;; 
W.  M,  Bowles,  Judge. 

Action  by  John  W.  WUaon  acalnst  J.  L 
Yandex  Molen  and  others.    Judgment  for  de- 
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teodanta,   and  plaintiff  brines  evrwr.     Be* 
Tersed. 

Edwin  R.  McNem,  of  Pawnee,  lor  plalntlfl 
In  error.  Horace  Speed,  of  Tulsa,  for  defend- 
ants In  error. 

WEST,  C.  This  Is  an  appeal  from  the 
Judgment  of  the  district  court  of  Pawnee 
county  wherein  John  W.  WUson  was  plain- 
tiff and  J.  L.  Vander  Uolen.  G.  W,  Sutton, 
and  Samuel  Byrne  were  defendants,  and  the 
parties  will  be  referred  to  as  they  appeared 
below. 

It  appears  that  £>.  C.  Mullendore  employed 
Vander  Molen  to  buUd  a  cert«Un  two-story 
brick  house,  and  that  the  latter  had  execute 
a  bond  In  the  sum  of  $5,000  for  the  faithful 
performance  of  his  builder's  contract,  and  al- 
so to  hold  the  said  Mullendore  harmless 
against  all  liens  for  labor  and  material  fur- 
nished. Upon  the  completl(Hi  of  said  building 
It  appears  that  a  number  of  laborers  and  ma- 
terialmen had  filed  liens  against  said  building 
as  pvoTlded  by  statute,t  and  that  they  had  as- 
signed their  lien  claims  to  plaintiff,  John  W. 
'Wilson,  who  brought  a  suit  upon  the  con- 
tractor's bond  to  compel  the  payment  of 
these  claims.  In  the  court  below,  on  motion 
of  defendants,  Mullendore  was  made  a  party 
defmdantt  and  the  evidence  tends  to  diow 
that  ho  had  not  settled  In  full  with  the  con- 
tractor, and  that  upon  the  trial  of  the  cause 
below  he  stated  that  he  was  due  $1,423.29, 
and  paid  that  sum  Into  conrt  to  be  applied 
on  plaintiff's  claims,  and,  the  other  defend- 
ants then  consented  that  Judgment  should  be 
rendered  against  them,  for  $1,094.42,  the  bal- 
ance of  amount  sued  for.  At  the  time  of 
the  payment  of  the  money  into  court  by  Mul- 
lendore and  the  rendition  of  said  Judgment 
against  defendants  the  question  of  attorney's 
fee  as  provided  in  said  bond  was  reserved  by 
the  court  for  further  consideration,  and  at  a 
later  date,  upon  a  trial  oof  this  issue,  the 
conrt  held  that  plaintiff  was  not  entitled  to 
an  attorney's  fee,  and  from  this  finding  of 
the  court  plaintiff  has  perfected  his  appeal, 
and  comes  up  on  the  auestlon  of  attorney's 
fee  alone ;  and  this  question  Involves  the  con- 
struction of  two  paragraphs  of  said  bond, 
which  are  as  follows: 

"Now,  if  the  said  J.  tt.  Tander  Molen,  prin- 
cipal obligor,  shall  well  and  truly  perform  such 
contract,  and  complete  said  building  according 
to  said  contract  and  the  plans  and  apedfications 
of  the  architect  and  his  drawings  of  same,  to- 
gether with  any  alterations,  changes,  conditions 
made  thereto  or  extra  work  ordered  same  to  be 
under  the  orders  of  superintendent  W.  N.  Me- 
redity  and  shall  pay  and  discharge  all  indebted- 
ness incurred  under  said  contract,  and  shall 
hold  said  obligee  free  and  harmless  from  all 
claims,  demands,  and  liens  arising  therefrom  on 
the  part  of  laborers  or  subcontractors  and  th« 
fnmisliers  of  material,  in  the  employ  of  or  from 
the  order  of  said  obligor-  or  liis  agents,  as  well 
as  all  costs,  including  attoraer's  fees  in  enforc- 
ing the  payment  and  collecoon  of  any  dalm 
.  incurrsd  thereon,  and  shall  perform  said  con- 
tract wMhin   the  tima  thasm  .speoified,  then 
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this  oUieation  to  be  aoll  and  Toid;    otherwise 
to  be  and  remain  in  full  force  and  effect. 

"This  bond  is  made  for  the  use  and  benefit 
of  all  persons  who  may  become  entitled  to  liens 
under  the  said  contract  according  to  the  pro- 
visions of  law  governing  same,  ana  may  be  sued 
upon  by  them  as  If  made  directly  to  them." 

Section  3872,  R.  "U  1910,  is  as  follows: 
"X««Mm.men.<  of  Liens.— All  claims  for  liens 
and  rights  of  action  to  recover  therefor  •  ♦  • 
shall  be  assignable  so  as  to  vest  in  the  assignee 
all  rights  and  remedies  herein  given,  subject  to 
all  defeases  thereto  that  might  be  made  if  such 
assignqent  had  not  been  made.  Where  a  state- 
ment has  been  filed  and  recorded  as  heran  pro- 
vided, such  asaigament  may  be  made  by  an  en- 
try, on  the  sums  page  of  the  mechanics'  Ken 
doci^et  contaming  the  record  of  the  lien,  signed 
l^  the  claimant,  or  his  lawful  rsprssentative, 
and  attested  by  the  clerk;  or  such  assignment 
may  be  made  by  a  separate  instrument  in  writ- 
ing," 

It  appears  that  under  the  provisions  of  the 
statute  supra,  the  Uenholders  had  a  right  to 
assigo  their  lien  to  plaintiff,  and  he  had  a 
right  to  bring  this  suit.  The  bond  provided 
that  it  was  made  for  the  use  and  benefit  of 
all  persons  who  might  become  entitled  to 
ileus  under  said  contract  according  to  the 
provisions  of  law  governing  the  same,  and 
oaight  be  sued  upon  by  them  as  If  made  di- 
rectly to  them. 

In  other  words,  the  plaintiff,  who  was  the 
assignee  o£  the  original  Uenholders,  had  two 
remedies:  (1)  By  foreclosing  his  liens  which 
were  fixed  upon  the  property,  and  have  the 
same  sold;  or  (2)  to  resort  to  the  bond  to 
compel  the  payment  of  their  Hens.  This  lat- 
ter course  was  the  one  pursued.  The  ques- 
tion as  to  liability  of  the  bondsmen  to  the 
Uenholders  for  the  amount  due  them  seems 
to  be  very  plain  from  the  very  terms  of  the 
bond  hereinbefore  set  out,  and  also  that  it 
was  Intended  that  the  bond  was  to  cover  an 
attorney's  fee.  The  parties  to  the  bond  had 
the  conceded  right  to  make  their  contracts  In 
what  form  they  pleased,  provided  they  con- 
formed to  the  law  of  the  land,  and,  besides,  it 
is  eminently  Just  that  a  creditor  who  has  in- 
curred an  expense  in  the  collection  of  his 
debt  should  be  reimbursed  by  the  debtor  by 
whom  the  action  was  made  necessary  and  the 
expense  entailed.  Our  courts  have  upheld 
the  validity  of  a  stipulation  In  a  contract  to 
pay  attorney's  fee;  that  Is,  they  have  held 
that  a  note  containing  the  provision  for  the 
payment  of  attorney's  tee  is  both  valid  and 
negotiable.  Defendants  in  their  brief  con- 
tend that  the  provision  for  the  attorney's 
fee  is  unconstitutional,  but  the  cases  cited  to 
support  their  contention  are  cases  wherein 
the  statute  undertook  to  tax  the  losing  party 
with  an  attorney's  fee.  In  the  present  case 
the  parties  were  not  attempting  to  proceed 
against  the  property  upon  which  their  lien 
had  been  fixed  in  order  to  coUect  the  amount 
due  them,  but  were  resorting  to  the  terms  of 
the  contractor's  bond,  and  in  this  bond  it 
speclflcaUy  provided  that  the  defendants 
would  pay  an  attorney's  fee. 
,    Ther«  «»«««  U>  t».u»  tWi»  reason  why 
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that  kind  of  ft  contract  conid  not  provide  for 
an  attorney's  fee  than  there  la  that  a  prom- 
issory note  could  not  stipulate  for  the  same 
obligation.  This  Is  not  a  matter  of  the  en- 
forcing a  statutory  provision  for  the  pay- 
ment of  an  attorney's  fee,  but  Is  a  matter  of 
enforcing  a  contract  providing  for  the  pay- 
ment of  an  attorney's  fee. 

In  case  of  United  States  Fidelity  &  Guar- 
anty Co.  ▼.  American  Blower  Co.,  41  Ind. 
App.  620,  84  N.  Bw  655,  the  syllabus  Is  as  fol- 
lows: 

"▲  materialman  suing  on  a  bond  conditioned 
on  the  contractor  performing  his  contract  and 
paying  laborers  and  materialmen  and  atipulat- 
lug  that  all  payments  contracted  to  be  mada 
shall  be  made  with  attorney's  fees  is  entitled  to 
recover  reasonable  attorney's  fees." 

In  the  body  of  the  opinion  the  court  osea 
the  following  language: 

"Where  such  a  bond  has  been  required  by 
statute,  the  courts  have  recognized  and  given 
effect  to  its  dual  nature,  and  toe  right  of  a  ma- 
terialman to  recover  against  the  surety  on  a 
building  contract  is  separate  and  independent 
of  any  right  of  action  vesting  In  the  obligee  of 
such  contract.  Therefore  alterations  in  the  con- 
tract which  of  themselves  might  release  the  sure- 
ty as  to  the  obligee  will  not  affect  the  right  of 
the  materialman  to  proceed  upon  the  bond. 
Statutes  requiring  such  bonds  are  for  the  pur- 
pose of  providing  security  for  laborers  and  ma- 
terialmen and  to  give  them  protection  upon 
which  they  may  rely.  Dewey  v.  State  ex  rel., 
91  Ind.  173,  185:  Conn  v.  State  ex  reh,  125 
Ind.  614,  25  N.  E.  443;  U.  S.  ex  reL  v.  Nat. 
Surety  Co.,  92  Fed.  549,  34  C.  C.  A.  626;  U. 
S.  Fid.  &  Guar.  Co.  v.  Omaha  Bldg.  &  Const 
Co.,  116  Fed.  145,  63  C.  C.  A.  465. 

"There  is  every  reason  for  applying  the  same 
rule  in  the  present  case.  The  bond  was  not 
required  by  a  statute,  but  it  expressly  provided 
for  security  to  materialmen.  The  contract  was 
for  the  installing  of  a  beating  plant  in  a  public 
school  building  upon  which  there  should  be  no 
right  to  a  mechanic's  materialman's  lien.  Jef- 
fries V.  Myers,  9  Ind.  App.  663,  37  N.  E.  801; 
Townsend  v.  Cleveland  Co.,  18  Ind.  App.  568, 
47  N.  E.  707;  Fatout  v.  Board,  102  Ind.  223, 
1  N.  E.  389." 

Defendants  in  their  brief  contend  that  the 
evidence  did  not  show  that  the  assignee  had 
agreed  to  pay  or  had  paid  an  attorney's  fee, 
but  In  the  trial  of  the  case  below  this  con- 
tention was  not  urged.  It  appears  from  the 
record  that  it  was  conceded  that  plaintiff 
was  liable  for  an  attorney's  fee,  and  the 
only  question  that  seems  to  have  been  passed 
upon  by  the  court  or  contested  In  the  trial 
below  was  whether  or  not  the  assignee  of 
these  Uenholders  could  collect  the  attorney's 
fee  provided  In  said  bond. 

There  was  evidence  tending  to  show  what 
a  reasonable  attorney's  fee  under  the  circum- 
stances would  be,  and  it  was  not  contended 
below  by  the  defendants  that  an  attorney's 
fee  had  not  been  paid  or  agreed  to  be  paid, 
but  seems  to  have  been  conceded  that  plain- 
tiff was  liable  for  an  attorney's  fee,  and  the 
only  question  that  was  contested  and  passed 
upon  was  the  right  of  plaintiff  to  collect  the 
same  under  the  terms  of  the  bond.  We  are 
of  the  opinion  that  the  court  was  wrong  in 


holdldg  that  the  assignee  of  the  Uenholders 
was  not  entitled  to  an  attorney's  fee  as  pro- 
vided by  the  contract,  it  being  conceded  that 
the  bond  was  liable  for  the  debt  of  plaintiff. 
On  account  of  the  error  of  the  court  in 
holding  that  the  assignee  of  the  Uenholder 
could  not  collect  an  attorney's  fee,  we  are  of 
the  opinion  that  this  cause  should  be  re- 
versed. 

FEB  CURIAlf.    Adopted  in  wbola 

==  (88  Or.  SO) 

DB  WAB  v.  FTBST  NAT.  BANK  OF 
BOSEBURO. 
(Supreme  Court  of  Oregon.    Kay  14, 1918.) 

1.  Banks  ard  Bankihq  9=>133— Lolabiutt 
FOB  Deposit. 

If  a  bank  depositor  authorized  another  to 
withdraw  her  money  from  the  bank  and  lend  it, 
she  cannot  recover  the  deposit  from  the  bank, 
but  if  she  did  not  so  authorize  the  other,  the 
character  in  which  be  j^t  possession  of  the  d» 
posit,  whether  as  president  of  the  bank  or  as 
a  common  burglar,  is  immaterial  as  to  the 
bank's  liability  to  the  depoaitor. 

2.  Banks    and    Banking    «s>154(9)— Wrra- 
DRAWAL  or  DBPosrr— QuKSTioR  for  Juht. 

In  a  bank  depositor's  action  to  recover  her 
deposit,  whether  the  depositor  authorized  the 
president  of  the  bank  to  withdraw  her  deposit 
and  lend  it  held  for  the  jury  on  conflictiBg  tea* 
timony. 

8.  Banks  and  Banking  «=3l54(7)— Defosi- 
tob's  Action— Evidence. 

In  such  action  a  schedule  consisting  of  a 
tabulated  list  of  promissory  notes  taken  over 
from  defendant  bank  by  another  bank,  including 
a  note  for  $5,000,  signed  by  the  person  to  whom 
it  was  claimed  plaintiff  depositor  authorized 
the  president  of  the  bank  to  lend  her  deposit, 
was  inadmissible  as  immaterial. 

4.  Appeal  and  Ebbob  «=>1050(1)— Habhless 
ERROR'— Evidence. 

The  admission  of  such  evidence  was  harm- 
less to  defendant  bank,  being  free  from  probft' 
tive  value. 

5.  Tbial    «s>251(1)— Instbtjotiors    Otttsidb 
Issues. 

Instructions  outside  the  issues  were  prop- 
erly refused. 

6.  Tbial    <S=3260(1)— iNSTBUcxioifS— Rkpeti- 

TION. 

Requested  charges  whose  substance  was 
fully  given  to  the  jury  by  the  court  in  Its  ovm 
instructions  were  properly  refused. 

7.  Tbial   «=>188— Instbuction— EJvidesce. 

In  a  bank  depositor's  action  to  recover  her 
deposit,  the  bank's  requested  instruction  that, 
if  the  jury  found  that  when  It  was  claimed 
plaintiff's  money  was  loaned  by  the  bank's  pres- 
ident to  another,  and  for  some  time  thereafter, 
plaintiff  was  looking  to  the  president  to  collect 
the  interest  and  the  principal,  and  made  no  ap- 
plication to  the  bank  or  any  of  ita  officers  other 
than  the  president  for  the  return  of  the  money, 
that  would  be  a  circumstance  the  jury  would 
have  a  right  to  consider  bearing  on  tne  question 
of  the  bank's  liability,  was  properly  refused  as 
advising  the  jury  of  tlie  effect  of  particular  acts 
which  constituted  the  cynosural  facts  of  the 
case. 

8.  Pbincipal  and  Agent  9=>166(1)— Ratifi- 
cation—Knowle  do  is. 

The  principal's  acts  relied  on  to  establish 
ratification  must  have  been  performed  with  full 
knowledge  of  what  had  been  done  by  the  a!;ent 
and  of  the  surrounding  facts  and  circumstancesL 
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9.  Tbui.  «b9208(3)  —  iHsntucnoHB  —  Sum- 
karizihq  Evidknck. 

It  is  not  a  part  of  the  duties  of  trial  Goarts 
to  summarise  toe  evidence  as  viewed  from  the 
conflicting  viewpoints  of  the  adversary  parties. 

10.  Appkal  aud   £rbob  «=>1066— HARMixsa 
Ebbob  —  InsTBDonon  —  Summartztwq    Evi- 

PENCE. 

In  a  bank  depositor's  action  to  recover  her 
deposit,  the  trial  court's  instruction,  which  did 
not  purport  to  instruct  the  jury  on  an;  ques- 
tion of  law  involved  in  the  controversy,  but 
was  merely  a  fragment  of  the  court's  summary 
of  the  evidence,  as  viewed  from  the  conflicting 
viewpoints  of  the  several  parties,  although  dis- 
approved, was  not  reversible  error. 

11.  Banks  and  Banking  «=»1M(&)— AonoN 

BT   DBPOSITOB — INSTBCCTION. 

In  a  bank  depositor's  action  to  recover  her 
deposit,  where  the  bank  claimed  that  plaintiff 
had  authorized  its  president  to  withdraw  her 
deposit  and  lend  it  on  her  behalf,  plaintiff's  tes- 
timony, on  the  question  of  the  president's  au- 
thority to  act  for  her,  that  she  told  him  she 
would  not  mind  putting  her  money  out  on  in- 
terest if  she  could  get  good  security,  etc.,  jus- 
tified the  language  of  an  instruction  stating  the 
basic  principle  that  not  even  the  president  of  a 
bank  can  withdraw  a  depositor's  money  with- 
out authority,  and  that,  if  he  does  so,  the  bank 
will  be  held  liable  for  his  wrongful  act. 

12.  Banks    and     Bankino     <s9ll2— With- 
DBAWAii  or  DsFoaiT— AuTBOBiTT  or  Pbb8- 

IDBNT. 

The  president  of  a  bank  cannot  withdraw 
the  aioney  of  a  depositor  without  her  authority, 
and  tbe  bank  is  liable  for  his  wrongful  act  in 
doing  so. 

Department  1.  Appeal  from.Glrcuit  Court, 
Dougla;  County;  J.  W.  Hamilton,  Judge. 

Action  by  Marie  De  War,  also  known  aa 
Mrs.  W.  T.  De  War,  against  the  First  Na- 
tional Bank  of  Roseburg,  Or.,  a  corporation. 
From  a  judgment  for  plalntitT,  defendant  ap- 
peals.   Affirmed. 

This  Is  the  Mcond  appeal  In  this  case.  The 
pleadings  are  set  out  at  length  In  the  opin- 
ion of  this  court  In  the  former  appeal,  and 
It  Is  therefore  unnecessary  to  repeat  them 
here.  De  War  v.  First  National  Bank,  80  Or. 
260,  156  Pac.  1038.  Upon  the  first  trial 
there  was  a  verdict  and  judgment  for  t)laln- 
tiff,  from  which  defendant  api)ealed,  and  the 
Judgment  was  reversed,  and  the  cause  re- 
manded for  a  new  trial  which  has  been  had, 
resulting  as  before,  and  defendant  again 
appeals. 

O.  P.  Ooshow,  of  Roseburg,  for  appellant 
B.  Ia  Eddy,  of  Roseburg,  for  re6pondent 

BENSON,  J.  [1,  2]  The  Issues  made  by 
the  pleadings  are  very  simple  and  clear.  The 
complaint  alleges  a  deposit  of  money  In  tbe 
defendant  bank  and  the  refusal  of  the  latter 
to  repay  It  upon  demand.  The  answer  de- 
nies the  allegations  of  the  complaint,  and 
then  pleads  two  affirmative  defenses,  the 
first  of  which  is  that  the  plaintiff  authorized 
T.  R.  Sheridan,  as  her  agent,  to  withdraw 
$3,000  of  her  deposit  and  lend  It  for  her, 
which  he  did,  to  one  A.  M.  Kelsay,  taking  the 
tatter's  note  therefor,  which  was  afterward 
delivered  to  plaintiff  at  her  request.     The 


second  defense  Is  a  plea  of  estoppel  based 
upon  a  letter  written  by  the  federal  ttank 
examiner,  R.  W.  Goodhart,  to  plaintiff, 
which  Is  fully  discussed  In  the  former  opin- 
ion herein,  and  will  not  now  receive  further 
notice.  Tbe  reply  admits  that  Sheridan,  who 
was  president  of  defendant,  withdrew  plain- 
tiff's money,  but  denies  that  he  bad  any  au- 
thority for  such  action.  It  will  therefore  be 
.observed  at  once  that,  since  the  plea  In  es- 
toppel was  eliminated  by  the  former  opinion 
In  this  case,  De  War  t.  First  Natl(»ial  Bank, 
supra,  there  remained  but  one  fundamental 
Issue  In  the  pleadings,  which  Is:  Did  the 
plaintiff  authorize  T.  R.  Sheridan  to  with- 
draw her  money  from  the  bank  and  lend  It? 
If  she  did,  she  cannot  recover  In  this  action. 
If  she  did  not,  then  tbe  Character  In  which 
he  withdrew  it  is  of  no  consequence,  and 
whether  he  got  possession  of  it  In  his  ca- 
pacity as  president  of  the  bank,  or  as  a  com- 
mon burglar,  would  not  In  any  degree  affect 
the  bank's  liability  to  its  depositor.  Upon 
this  issue  tbe  plaintiff  testlfles  quite  posl- 
tlvely  that  she  did  not  authorize  Sheridan 
to  withdraw  her  deposit,  while  he  with 
equal  certainty  asserts  that  she  did.  This 
presents  a  question  exclusively  for  the  de- 
termination of  the  jury,  which  by  Us  verdict 
has  decided  the  Issue  In  favor  of  plaintiff. 
In  the  light  of  this  situation  let  us  consider 
the  assignments  of  error. 

[3,  4]  Defendant  urges  that  the  court  erred 
In  the  admission  In  evidence  of  the  contract 
of  sale  between  the  defendant  and  the  Doug- 
las National  Bank.  The  record  discloses 
that  the  offer  was  expressly  limited  to  a 
page  of  the  exhibit  called  "Schedule  "D," 
consisting  of  a  tabulated  list  of  promissory 
notes  taken  over  by  the  latter  bank,  Includ- 
ing a  note  for  $5,000,  signed  by  A  M.  Kelsay. 
The  document  Is  undoubtedly  Immaterial, 
without  any  remote  tendency  to  establish  any 
of  the  Issues  In  the  case,  but  It  Is  apparently 
so  free  from  any  probattve  value  as  to  be 
harmless. 

[B]  It  Is  next  urged  that  the  court  commit- 
ted error  in  refusing  six  several  Instructions 
requested  by  the  defendant  Those  number- 
ed 1  and  6  are  to  the  effect  that  national 
banks  have  no  authority  to  lend  money  for 
other  than  themselves,  and  that,  If  Sheridan 
loaned  her  money,  he  did  It  as  her  agent, 
and  not  as  president  of  the  bank.  As  to 
these  instructions  It  is  enough  to  say  that 
there  Is  no  Issue  upon  the  question  of  the 
.bank  having  loaned  plaintiff's  money,  and, 
being  outside  of  the  issues,  they  were  prop- 
erly refused. 

(•]  Regarding  the  requested  charges 
numbered  3  and  4,  it  may  be  said  that  the 
substance  of  both  of  them  was  fully  given 
to  the  Jury  by  the  court  In  its  own  instruc- 
tions. 

[7]  The  requested  Instruction  No.  5  is  as 
follows: 
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"If  jou  find  from  the  evidence  that  at  the 
time  it  Is  claimed  the  plaintifTs  mdoey  waa  loan- 
ed by  T.  R.  Sheridan  to  A.  M.  Kelaay,  and  for 
•ome  time  thereafter  the  plaintiff  was  looking 
to  Mr.  Sheridan  to  collect  the  interest  and  the 
principal  and  return  the  same  to  the  plaintiff, 
and  that  she  made  no  application  to  the  defend- 
ant or  any  of  its  officers  other  than  Mr.  Sher- 
idan for  the  return  of  such  money,  principal  or 
interest,  that  would  be  a  circumstance  which 
yon  would  have  a  right  to  consider  bearing 
upon  the  question  of  defendant's  liability." 

This  paragraph  represents  a  class  of  re- 
quests which  has  b«en  condemned  by  tbis 
court  many  times.  In  Saratoga  Inv.  Oom- 
pany  ▼.  Kern,  76  Or.  248, 148  Pac.  1126,  this 
court  says: 

'^n>e  law  neither  raised  aor  daclined  to  draw 
an  inference  from  the  transactioaa  alluded  to 
by  the  court,  and  it  was  error  to  advise  the  Jury 
of  the  effect  of  particular  acts  whidi,  because 
of  the  nature  of  the  controversy,  constituted  the 
cynosural  facts,  when  there  was  evidence  in  the 
case  which  could  rightfully  be  considered  in  the 
aame  relation." 

Tbe  cases  there  cited  may  be  profitably 
examined  upon  the  same  subject  The  re- 
quest was  properly  refused. 

[(]  The  instruction  numbered  7,  which 
goes  to  the  question  of  ratlflcation  of  the  al- 
leged agent's  acts.  Is  subject  to  the  same 
criticism,  and  the  further  one  that  It  omits 
an  essential  feature  of  ratlflcation,  which  is 
that  the  acts  which  are  relied  ujran  to  estab- 
lish ratlflcation  must  have  been  performed 
with  full  knowledge  of  what  had  been  done, 
and  of  the  surrounding  facts  and  circum- 
stances, and  it  was  not  error  to  refuse  it. 

[1, 10]  It  Is  also  urged  that  tbe  court  erred 
In  giving  three  specified  inatmctions,  the 
first  of  which  is  as  follows: 

"It  is  claimed  also  in  this  case  that  the  evi" 
dence  tends  to  show  that  the  transaction  by 
Sheridan  waa  fraudulent  in  its  nature;  that  is, 
that  he.  ft«  president  of  the  bank,  had  control 
of  plaintiff's  money,  and  that  he  used  this  posi- 
tion— that  is,  the  president  of  the  bank — in  get- 
ting this  money  out  vrithout  her  authority,  and 
that  he  loaned  it  or  gave  it  over  to  a  person  who 
waR  worthless,  financially  insolvent,  and  th:tt 
the  money  was  turned  back  into  the  bank,  cred- 
iting a  worthless  or  poor  account  in  the  bank, 
and  it  is  claimed  that  this  was  a  fraud  Upon 
the  plaintiff,  and  that  it  was  only  a  means  or 
device  used  by  Sheridan,  using  bis  position 
there  in  the  bank,  to  get  plaintiff  s  money." 

Defendant  contends  that  this  portion  of 
the  charge  Instructs  the  Jury  upon  tbe  sub- 
ject of  fraud,  and  that  it  is  erroneous  be- 
cause fraud  Is  not  pleaded.  The  court  pre- 
ceded this  paragraph  In  bis  address  to  the 
Jury  with  the  following: 

"Tbe  court  will  call  your  attention  to  what 
is  claimed  by  the  respective  parties  to  be  the 
evidence  In  this  case,  gentlemen,  not  for  the 
purpose  of  telling  you  what  the  facts  are,  or 
givinf;  you  any  impression  of  the  court  as  to 
the  facts,  but  in  order  that  you  may  better  ap- 
ply the  law  as  the  court  shall  give  it  to  yon 
upon  the  facts  as  they  appear  in  this  case,  or 
as  you  may  find  them  to  appear.  Tou  are  the 
Judfces  of  the  facts  entirely.  It  is  only  the  duty 
of  the  court  to  instruct  you  as  to  the  law  ap- 
plicable to  the  facts." 

It  will  be  seen  that  the  paragraph  which  Is 
challenged  does  not  purjwrt  to  instruct  the 
Jury  upon  any  question  of  law  involved  In 


the  controrersy,  but  merely  to  be  •  frag- 
ment of  the  court's  summary  of  the  evidence 
as  viewed  from  tbe  conflicting  viewpoints  of 
the  adversaries.  It  Is  unfortunate  that  trial 
courts  should  Indulge  in  this  practice.  It  Is 
in  no  sense  a  part  of  their  duties,  and  we 
wish  to  record  our  disapproval,  but  in  State 
v.  Brown,  28  Or.  147,  41  Pac  1042.  it  was 
held  not  to  be  reversible  error,  and  this 
view  has  never  since  been  abandoned. 

[11, 1Z]  It  Is  next  urged  that  it  was  error 
to  give  tile  following  instruction: 

"I  further  Instruct  you  that  in  this  case,  if 
yon  find  ttom  the  evidence  that  the  plaintiff 
authorised  the  defendant  bank  through  its  pres- 
ident to  find  a  good  loan  or  loans  tor  tbe  plain- 
tiff, that  fact  would  not  of  Itself  anthorise  the 
president  of  the  bank  to  alga  the  name  of  the 
plaintiff  to  a  memorandum  check  or  other  check 
Withdrawing  plaintiff's  funds  from  tbe  bank  or 
transferring  it  to  the  credit  of  another.  No  one 
could  lawfully  withdraw  plaintiff's  funds  from 
tbe  bank  or  transfer  them  to  the  credit  of  an- 
other unless  expressly  authorised -so  to  da,  and 
if  her  funds  were  so  withdrawn  or  tranrferred 
without  plaintifrs  authority  by  T.  R.  Sheridan, 
as  president  of  the  defendant  bank,  then  the 
bank  itself  ia  chargeable  with  knowledge  of  tte 
fact  tiiat  Sheridan  had  no  such  authority  feir 
tbe  reason  that  the  knowledge,  as  president  of 
the  bank,  was  the  bank's  knowledge,  and  his  act 
was  the  act  of  the  bank." 

Defendant  argues  that  this  is  mlsIeaHlng 
in  that  it  tends  to  Impress  upon  the  Jury 
that  the  plaintur  authorized  the  bank, 
through  Its  president,  to  find  a  loan,  and 
that  the  bank  Is  chargeable  with  the  acts  of 
Sheridan  as  its  president,  and  that  it  Is  con- 
trary to  the  evidence.  The  testimony  of  the 
plaintiff  upon  tbe  question  of  authority  is 
as  follows-: 

"I  happened  to  be  in  the  bank,  and  we  were 
talking— we  got  started  to  talking  abont  tbe 
money,  and  I  will  not  say,  or  could  not  say, 
bow  it  was,  but  he  advised  me  to  put  it  out 
on  interesl  He  said  it  is  laying  there  and  not 
doing  any  good,  and  I  told  him  I  would  not 
mind  putting  it  out  on  interrat  provided  I 
conld  get  good  security  and  where  it  was  per- 
fectly .safe,  and  he  said,  "We  are  havine  calls 
every  day,  where  it  is  just  as  good  as  gnld,'  and 
they  conld  put  my  money  out,  and  Utere  was 
nothing  stated  then.  I  told  him  I  would  not 
put  it  anywhere  without  consulting  ray  hus- 
bsnd,  and  only  for  a  short  time  if  I  put  it  out 
at  sit,  and  I  most  have  good  security:  and  I 
considered  good  security  would  be  a  mortgage 
on  some  property,  that  it  would  be  equal  or  bet- 
ter than  the  value  of  tbe  amount  Q.  Did  ynn 
tell  Mr.  Sheridan  at  that  time  or  at  any  other 
time  that  he  might  draw  your  money  out  and 
make  a  loan?  A.  No,  sir:  I  snpponed,  if  we 
come  to  an  agreement,  I  would  have  to  take  the 
money  out.  0.  Did  you  ever  take  it  out?  A. 
No,  sir;   I  never  did.    I  never  was  aske<l  to." 

This  testimony,  in  our  opinion.  Justifies  the 
language  of  the  Instruction,  which,  as  a 
whole,  simply  states  the  basic  principle  that 
not  even  tbe  president  of  a  bank  can  with- 
draw the  money  of  depositor  without  her  au- 
thority, and  that.  If  he  does  so,  the  bank 
will  be  held  liable  for  the  wrongful  act  of  its 
officer.     The  instruction   Is  not   erroneous. 

Defendant  also  challenges  the  correctness 
of  the  following  paragraph  of  the  charge: 

"I_  instruct  you  that,  if  defendant,  through  its 
president,   undertook   to  find  a  good   loan  for 
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plaintiff,  and  then,  witiioat  fnrtbw  anthorlty, 
said  president  traimferred  plaintiff's  funds  to 
another  account  for  th*  use  and  benefit,  in  full 
or  in  part,  of  the  president  of  the  defendant 
bank,  defendant  ia  still  liable  for  any  deposits 
of  plaintiS's  so  transferred,  unless  yon  Mould 
find  that  plaintiff,  with  full  knowledge  of  the 
facts,  has  ratified  or  sanctioned  such  transfer 
of  funds,  and  that  bears  upon  the  question  of 
ratification;  yon  are  to  beiar  in  mind  the  in- 
structiona  already  givei  you  upon  that  subject." 

What  has  been  said  about  Instruction  No. 
8  Is  a  BUtDdent  answer  to  th*  arltidam  of 
tbla  Instruction. 

Finding  no  reversible  error  la  the  record, 
tlie  Judgment  U  allinned. 


McBRIDB, 
HARRIS,  JJ.. 


a   3.,   and 
concur. 


BDBNBTT  and 


(68  ou.  im 
STATE  ex  t«L  DAVIS  t.  BARNETT  et  at 
(No.  0542.) 

(Suptone  Oowt  of  Oklahoma.    March  12, 1018. 
Rehearing  Denied  April  16,  1918.) 

(BpUabui  »v  Ihm  OowrtJ 
1.  PaoHiBrnoiT  «=>3(1)  —  OrBxa  OBDXir.AST 

AKD   TTBUAI.  RCMKDIKS. 

Prohibition,  being  an  extraordinary  remedy, 
cannot  be  resorted  to  when  ordinary  and  usual 
remedies  provided  by  law  are  available, 
a.  PBOHiBrnoif  «E=>6(3)— LowKB  Couar's  Ex- 
xicUE  or  jDKiaDicnoN. 

The  district  court  entered  judgment  in  strict 
conformity  to  the  opinion  and  mandate  of  the 
Sapreme  Coart,  and  thereafter,  pursTiant  to 
■tatvte,  a  new  actioB  was  commaaeed  by  the  kw- 
ing  parte,  within  time,  for  the  purpose  <^  set- 
ting aside  such  judgment,  "For  fraud  practiced 
by  the  qnccessfal  party  in  obtaining  the  judg- 
ment" U*U  that,  the  district  court  having  ju- 
risdiction of  the  person  and  subject-matter  of 
the  action,  the  Supreme  Court  will  not  interfere 
by  prohibition  wito  the  exercise  tt  aueh  juriadio 
tfon,  espedally  where  it  appears  that  the  infe- 
rior court  was  not  asked  in  any  form  to  refrain 
from  proceeding  with  the  trial  of  said  cause. 

Original  application  for  writ  et  prohibition 
by  the  State  of  Oklahoma,  on  the  relation  of 
J.  Warren  Davis,  executor,  etc.,  against  Wil- 
-  lard  J.  Harnett  and  others.    Writ  denied. 

ICiBbry,  Crockett  &  Jobnste,  of  (MclaUoma 
City,' for  plaintiff.  H.  H.  Smith,  Baldwin  ft 
Carltoa  and  W.  N.  Maben,  all  of  Skawnee,  toe 
defendants. 

KANB,  J.  This  Is  an  original  application 
In  the  Supreme  Court  tor  a  writ  of  prohibi- 
tion against  the  district  court  of  Pottawato- 
nde  county.  It  seems  that  after  the  mandate 
affirming  the  judgment  of  the  trial  court  in 
Be  Nichols'  Will,  Fhebus  et  aL  ▼.  Vinson  et 
al.,  166  Pac.  1087,  not  yet  officially  reported, 
was  received  by  the  trial  court,  the  same  was 
spread  of  record  and  judgment  rendered  In 
pursuance  of  said  mandate.  Thereupon  the 
losing  parties  In  that  cause  commenced  an  ac- 
tion against  the  prevailing  parties  to  set 
aside  the  judgment  rendered  against  them, 
"For  fraud  practiced  by  the  successful  party 
In  obtaining  the  Judgment,"  pursuant  to  sec- 


tion 6267,  Rev.  Laws  OU.  1910.  After  the  pe- 
tition was  filed  and  tbe  sotamons  served  la 
this  latter  action,  J.  Warren  Davis,  executor 
of  the  last  will  and  testament  of  Harriet 
Nichols  Cook,  deceased,  commenced  this  orig- 
inal proceeding  in  prohibition  in  the  Supreme 
Court 

[1, 2]  We  are  of  tbe  opinion  the  writ  should 
be  denied.  There  can  be  no  question — Indeed, 
It  is  conceded  by  counsel  for  both  sides — 
that  by  virtue  of  the  foregoing  statute  the 
district  court  has  power  to  vacate  or  modify 
Its  own  Judgments  and  orders  at  or  after  the 
term  at  which  such  Judgment  w  order  was 
made  "for  fraud  practiced  by  the  successful 
party  in  obtaining  the  Judgment,"  and  there- 
fore the  district  court  has  Jurisdiction  of 
\totk  the  person  and  subject-matter  of  the  ac- 
tion soui^t  to  be  prohibited.  In  these  dr- 
cumstanoes,  counsel  for  defendant  contend 
that  it  is  a  well-settled  rule  that,  whmre  an 
inferior  court  has  Jurisdiction  of  the  snbjeet- 
netter  and  the  partiM^  and  an  appeal  will 
lie  from  any  order  or  Judgment  that  may  be 
tendered,  pending  which  appeal  sudi  order 
or  jodgmcnt  may  be  superseded,  a  writ  of 
prohiUtlOB  will  not  He,  even  though  sudi 
co«rt  may  awke  an  erroneous  application  vf 
tbe  law  to  tbe  facts  alleged.  In  support  ot 
tttia  doctrine,  they  cite  tbe  following  aathorl- 
tlca  wbldi  seem  to  sostaln  ttaelr  contention: 
Pionear  T.  ft  T.  Ca  ▼.  City  of  Bartlesvllla,  27 
OU.  214,  111  Pac.  207;  Pendl«r  ▼•  Allen,  4B 
OkL  SIO,  146  Pac.  1167;  Mose  v.  District 
Court  of  MarshaU  County,  46  OkL  664,  Itf 
Pac.  240;  Morrison  v.  Brown,  Judge,  et  aL, 
26  OkL  201,  109  Paa  287;  Hlrsh  et  aL  T. 
Twyford  et  al.,  40  OkL  220,  139  Pac  318.  It 
ia  also  contended  that,  by  a  rule  generally  ob- 
swved  by  tbe  courts,  an  application  for  a  writ 
of  prohibition,  restraining  an  inferior  court 
from  proceeding  in  a  cause,  will  not  be  en- 
tertained, unless  a  plea  to  the  jurisdiction 
has  been  filed  add  overruled  in  tbe  lower 
court,  or,  at  any  rate,  until  lack  of  jurisdic- 
tion of  the  cause  Is  called  to  the  attention  of 
the  lower  court  in  some  manner.  In  support 
of  tills  proposition,  they  dte  Mays  v.  Breck- 
enrldge,  43  OkL  711,  142  Pac.  407;  82  <^c. 
624. 

On  the  other  hand,  counsd  for  plaintiff 
contend  for  tbe  application  of  a  rule,  the  pur- 
port of  which  may  be  gathered  from  tbe  f<d- 
lowing  excerpt  from  their  brief: 

"Touching  the  second,  third,  and  fourth  con- 
tentions in  defendant's  brief,  that  the  district 
court  has  jurisdiction  to  set  aside  a  judgment' 
obtained  by  fraud,  practiced  by  the  successful 
party ;  that  the  relator  has  a  plain,  speedy,  and 
adequate  remedy  at  law ;  and  that  relator  did 
not  make  application  to  the  district  court  to 
dismiss  the  action  which  he  seeks  to  prohibit — 
We  submit,  as  before,  that  proceedings  to  set 
aside  a  judgment  afiSrmed  by  this  court  so  far 
involves  the  jurisdictioa  of  tbe  district  court 
that  tbe  Su]^reme  Court,  upon  application  for 
writ  of  prohibition,  may  inquire  into  such  pro- 
ceedings to  see  if  it  is  an  unwarranted  inter- 
ference with  the  judgment.  And  we  submit  fur- 
ther that  if  the  petition  in  the  district  court 
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does  not  state  a  cause  of  actioii,  and  is  virtual- 
ly  admitted,  such  is  certainly  an  unwarranted 
interference  with  a  judgment  solemnly  affirmed 
by  this  court" 

As  supporting  this  rule,  counsel  cite  State 
ex  rel.  v.  Superior  Court,  Spokane  County,  8 
Wash.  591,  36  P&c.  443;  People  ex  rel.  v. 
Lake  County  District  Court,  26  Colo.  386,  58 
Pac.  604,  46  L.  R.  A.  850;  City  of  Charleston 
V.  Uttlepage,  Judge,  73  W.  Va.  156,  80  S.  B. 
131,  61  Ia  R.  A.  (N.  S.)  353;  16  Ene.  PI.  &  Pr. 
1115-1118.  We  find  the  rule  contended  for 
succinctly  stated  in  32  Cyc.  609,  under  the 
head  of  "Prohibition,"  as  follows: 

"The  writ  will  lie  to  restrain  the  court  be- 
low from  interpreting  the  decisions  of  the  ap- 
pellate court  and  enforcing  decrees  different 
from  those  rendered  by  it.  And  of  course  where 
a  cause  has  been  appealed  and  a  judgment  ren- 
dered by  the  appellate  court,  interference  there- 
with on  the  part  of  the  lower  court  by  any 
proceeding  in  the  cause  other  than  such  as  is 
directed  by  the  appellate  court  will  be  prohib- 
ited." 

State  ex  rel.  v.  Superior  Court,  supra,  is 
the  only  case  cited  in  support  of  the  text.  In 
that  case  the  proceeding  prohibited  was  in 
the  nature  of  a  bill  of  review  which  some  of 
the  authorities  hold  cannot  be  commenced 
without  first  obtaining  permission  ot  the  ap- 
pellate court.  It  was  held  that  the  Jurisdlo- 
tlon  of  the  lower  court  was  involved  in  a 
case  like  that  to  the  extent  that  on  an  appli- 
cation for  a  writ  of  prohibition  the  Supreme 
Court  might  look  to  the  cause  of  action  for 
the  purpose  of  determining  whether  the  suit 
or  proceeding  sought  to  be  prohibited  Is  in 
fact  an  unwarranted  interference  with  a 
Judgment  rendered  by  It.  This  principle  was 
recognized  by  this  court  In  St  L.  &  &  F.  R. 
Co.  V.  Hardy,  District  Judge,  45  Okl.  423, 146 
Pac.  38,  where  the  district  court  was  re- 
quired by  mandamus  to  enter  a  judgment  In 
accordance  with  the  mandate  of  the  Supreme 
Court.  In  the  case  at  bar,  however,  it  must 
not  be  lost  sight  of  that  the  district  court  en- 
tered the  judgment  sought  to  be  vacated  In 
strict  compliance  with  the  mandate  of  the 
Supreme  Court,  and  that  thereafter  a  new  ac- 
tion was  commenced  pursuant  to  a  statute  to 
set  aside  this  judgment  for  fraud  practiced 
by  the  successful  party  in  obtaining  the  same. 
In  these  circumstances,  we  find  no  justifica- 
tion in  any  of  the  authorities  dted  for  an 
application  of  the  rule  invoked  by  plaintiff 
for  the  purpose  of  prohibiting  the  district 
court  from  exercising  jurisdiction  in  this 
class  of  actions.  Nor  do  we  feel  called  upon 
to  examine  the  petition  filed  In  that  action 
for  the  purpose  of  determining  whether  the 
same  states  facts  sufficient  to  constitute  a 
cause  of  action  in  advance  of  action  by  the 
district  court.  This  is  a  matter  for  the  dis- 
trict court  in  the  first  instance,  and  if  it  was 
determined  in  that  tribunal  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  under  our  liberal  statute  for 
amending  pleadings,   the   trial   court  would 


probably  grant  leave  to  amend.  Moreover,  in 
one  of  the  cases  dted  by  counsel  for  plaintiff. 
City  of  Charleston  et  al.  v.  Ldttlepage,  Judge, 
et  al.,  supra,  the  justice  of  the  rule  which  re- 
quires an  applicant  for  a  writ  of  prohibition 
to  first  make  application  to  the  lower  court 
for  a  vacation  or  modification  of  the  proceed- 
ing complained  of  is  recognized;  the  court 
holding  that  this  rule  ought  to  prevail  unless 
It  appears  that  the  inferior  court  has  acted 
deliberately,  or  has  considered  the  question 
of  its  jurisdiction  and  Intends  to  proceed.  In 
the  case  at  bar  no  application  for  relief  of 
any  kind  was  presented  to  the  trial  court  for 
its  consideration,  but  immediately  upon  the 
petition  being  filed  counsel  resorted  to  this 
court  for  a  writ  of  prohibition. 

For  the  reasons  stated,  the  writ  should  be 
denied.  It  is  so  ordered.  All  the  Justlcea 
concur. 

(68  Okl.  95) 

ALEXANDER  GRAIN  CO.  v.  SCOTT. 

(No.  8663.) 

(Supreme  Court  of  Oklahoma.    April  2,  1918.) 

(Svtlalnu  by  <A«  Court.) 

Appeai,  and  EhtROB  $=9773(2)  —  Failube  to 
File  Briei^-Dismissai.. 
Where  plaintiff  in  error  has  filed  no  brief 
on  the  day  the  cause  Ui  set  for  submission,  nor 
asked  for  an  extension  of  time  within  which  to 
file  brief,  the  appeal  will  he  disinisRed. 

Error  from  County  Court  Kiowa  County. 

Action  between  Alexander  Grain  Company 
and  John  A  Scott  Jjidgment  for  the  latter, 
and    the    former   brings    error.     Dismissed. 

Mounts  &  Davis,  of  Frederick,  for  plaintlfl 
in  error.  J.  W.  Mansell,  of  Oklahoma  City, 
for  defendant  in  error. 

PER  CURIAM/  Under  the  rules  of  this 
court,  brief  of  the  plaintiff  In  error  should 
have  been  filed  January  12,  1918,  but  on 
that  day  an  extension  of  20  days  was  granted 
plaintiff  In  error  In  which  to  file  its  brlet 
The  cause  was  duly  set  for  submission  Febm- ' 
ary  12,  1918,  and,  the  plaintiff  having  failed 
to  file  its  brief  or  ask  for  a  further  extension 
of  time,  the  appeal  Is  dismissed.  All  the 
Justices  concur. 


ELLIOTT  et  al.  v.  ORTON  et  aL    (No.  8542.) 
(Supreme  Court  of  Oklahoma.    April  2,  1918.) 

(Syllalut  by  the  Court.) 

1.  Appeal  and  Ebbob  ®=3l54(l)— AcQinzsaca 
IN  Judgment— Right  to  Appeal. 

A  party  who  voluntarily  acquiesces  in  or 
ratifies,  either  partially  or  in  toto,  a  judgment 
against  him,  cannot  appeal  from  it 

2.  Appeal  and  Erbob  iS=>162(l)  —  Recogni- 
tion or  Judgmeni^Waiveb  of  Right  or 
Appeal. 

Any  act  on  the  part  of  the  appellants  by 
whidi  they  impliedly  recognize  the  validity  of 
the  judgment  below  against  them  operates  as  a 
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waiver  of  the  appeal  therefrom  or  to  bring  error 
to  reverse  it,  and,  where  some  of  the  appellants 
accept  and  appropriate  residne  of  money  receiv- 
ed from  the  sale  after  the  satisfaction  of  appel- 
lees' claim,  which  had  been  appealed  from,  and 
thereupon  motion  to  dismiss  such  appellants'  ap- 
peal on  account  of  such  action  being  timely  filed, 
should  as  to  such  appellants  be  sustained  and 
their  appeal  dismissed. 

3.  Attoknet  and  Client  ^=s>175  —  AttoBt 
net's  Lien— Statute. 
Under  section  247,  Rev.  Laws  1910,  an  at- 
torney has  a  lien  upon  bis  client's  affirmative 
cause  of  action  only,  and  this  statutory  lien 
cannot  be  extended  to  services  which  merely 
protect  an  existing  right  or  title  of  his  client's 
property.  He  cannot  impress  such  property 
with  such  statutory  lien. 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Ooart,  Pawnee  County; 
Conn  Linn,  Judge. 

Suit  to  enforce  an  attorney's  lien  by  I*  V. 
Orton  and  another  against  Maria  Elliott, 
the  First  NaUonal'  Bank  of  Ralston,  Okl., 
and  another.  Judgment  for  plaintiffs,  and 
defendants  bring  error.  Judgment  as  to  the 
bank  reversed,  and  court  below  ordered  to 
modify  its  decree. 

Redmond  S.  Cole,  of  OUahoma  City,  tor 
plaintiffs  in  error.  L.  V.  Orton,  of  Pawnee, 
for  defendants  in  error. 

WEST,  C.  This  suit  was  instituted  in  the 
district  court  of  Pawnee  county,  OkL,  on 
the  2l8t  day  of  AprU,  1915,  by  defendants 
in  error,  plaintiffs  blow,  against  plaintiffs  in 
error,  defendants  below,  to  impress  and  en- 
force an  attorney's  lien  on  certain  lots  situat- 
ed in  the  town  of  Ralston  In  said  county  and 
state.  Parties  will  be  referred  to  hereinafter, 
as  they  appeared  in  the  court  below. 

It  appears  that:  Some  time  in  1911  Maiy 
Elliott  and  J.  W.  Elliott  were  sued  by  one 
Stroud  to  dispossess  and  quiet  title  to  the 
lots  in  controversy,  and  ttiat  plaintiffs  were 
employed  to  defend  said  suit  That,  at 
the  time  of  the  institution  of  this  suit  and 
before  the  employment  of  plaintiffs,  Elliotts 
had  executed  a  mortgage  to  John  A.  Stuart 
on  saia  property  for  the  sum  of  $150.  Dur- 
ing the  progress  of  the  suit,  plaintiffs  indors- 
ed, "Attorney's  lien  claimed,"  upon  the  answer 
filed  to  the  Stroud  suit.  That  in  1914  the 
Elliotts  executed  a  mortgage  to  the  First  Na- 
tional Bank  of  Ralston  for  $325.  This  in- 
cluded the  Stuart  mortgage  for  $150  which 
had  been  assigned  by  Stuart  to  the  Bank  of 
Ralston,  which  was  succeeded  by  the  Jflrst 
Natioual  Bank,  and  some  other  sums  which 
were  due  by  Elliotts  to  the  bank.  After  the 
disposition  of  the  Stroud  suit,  which  was 
decided  in  favor  of  the  Elliotts,  plaintiffs 
undertook  to  impress  an  attorney's  lien  upon 
the  lots  by  this  suit,  claiming  that  they  bad 
a  statutory  lien,  and  in  addition  that  the 
Elliotts  had  promised  to  execute  them  a 
mortgage  upon  the  lots  to  secure  their  attor- 
ney's fee.  Elliotts  filed  answer  to  the  suit 
Betting  up   the  fact  that  the  lots  were  a! 


homestead,  that  the  lots  sought  to  be  impress- 
ed were  not  the  lots  in  controversy  in  the 
Stroud  suit,  and  that  they  had  executed  a 
mortgage  upon  said  lots  to  the  First  National 
Bank  which  was  a  superior  and  prior  Ilea 
to  any  lien  wlilch  the  plaintiffs  might  have, 
and  further  that  under  the  attorney's  lien 
law  the  plaintiffs  could  not  maintain  their 
suit  for  the  reason  that  the  statutory  lien 
sought  to  be  enforced  could  only  attach  to  the 
cause  of  action  and  not  to  the  subject-matter 
of  the  action.  The  First  National  Bank  filed 
a  separate  answer  which  was  practically  the 
same  as  the  answer  filed  by  the  Elliotts; 
cause  was  tried  to  the  court  on  the  5th  day 
of  January,  1916;  and  a  Judgment  rendered 
in  favor  of  plaintiffs,  giving  them  the  lien 
upon  the  property  sought  to  be  impressed 
therewith,  subject  to  the  $150  represented 
by-  the  Stuart  mortgage.  From  this  action  of 
the  court  defendants  perfected  their  appeal, 
and  plaintiffs  below,  defendants  in  error, 
have  filed  motion  to  dismiss  said  appeal 
for  the  reason  that  said  cause  has  become  a 
moot  question  on  account  of  the  acts  and 
conduct  of  the  defendants  since  their  appeal 
herein. 

[1,  2]  The  ground  of  said  motion  is  in  effect 
that,  after  the  appeal  was  taken,  no  super- 
sedeas bond  having  been  filed,  plainttfCB  had 
order  of  sale  issued  and  property  sold  to 
satisfy  the  Judgment,  and  that  the  same  was 
bought  in  by  John  A.  Stuart,  the  president 
of  the  First  National  Bank,  for  the  sum  of 
$190,  subject  to  the  $150  which  was  repre- 
sented by  the  original  mortgage  given  him 
and  included  in  the  $325  mortgage  claimed 
by  the  bank;  and  that,  after  the  satisfaction 
of  the  Judgment  of  plaintiffs,  there  remained 
something  over  $52  which  the  Elliotts  accept- 
ed, thereby  ratifying  said  Judgment  and  sale. 
We  are  of  the  opinion  that  said  motion  is  well 
taken. 

In  the  second  paragraph  of  the  syllabus  in 
case  of  Barnes  et  al.  v.  Lynch  et  al.,  9  OkL 
11,  69  Pac.  996,  the  following  rule  is  announc- 
ed: 

"A  party  who  voluntarily  acquiesces  in  or  rat- 
ifies, either  partially  or  in  toto,  a  Judgment 
against  him,  cannot  appeal  from  it  Where 
plaintiffs  brought  action,  claiming  to  be  the  own- 
ers of  certain  lands  praying  a  decree  for  abso- 
Inte  title,  and  for  the  quieUng  of  the  same,  and 
the  decree  was  for  the  defendant  decreeing  that 
the  defendant  was  the  owner  of  the  lands,  from 
which  decree  plaintiffs  appealed,  and,  pending 
appeal,  on  supplemental  petition  in  the  trial 
court  plaintiffs  claimed  to  have  expended  indi- 
vidual moneys  in  the  purchase  of  the  lands  un- 
der circumstances  that  would  entitle  them  to  an 
equitable  lien  for  the  amount  expended,  and  had 
a  referee  appointed  to  make  an  accounting  of 
the  moneys  so  expended,  and  asking  that  the 
amount  so  found  should  be  decreed  on  equitable 
lien  upon  the  land,  held,  that  such  subsequent 
proceeding,  being  mconsistent  with  the  asser- 
tion of  absolute  ownership  and  title,  was  an 
acquiescence  in  and  ratification  of  the  judgment, 
and  that  their  appeal  should  be  dismissed.'' 

In  the  body  of  the  opinion  the  court  an- 
nounced and  adopted  the  following  rule : 
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"^o  rule  la  better  Kttlad  than  that  the  right 
to  appeal  may  be  waived  by  acts  of  tbe  party 
which  are  inconsiatent.  with  the  aaaertion  of 
that  right.  A  party  who  voluntarily  acquiesces 
in  or  ratifies,  either  partially  or  in  toto,  a  jadg- 
ment  against  him,  cannot  appeal  from  it." 

In  case  of  City  of  Lawton  v.  Ayres,  40 
Okl.  524,  13&  Pac.  963,  first  paragrapb  of  tbe 
syllabus  Is  as  follows: 

"Any  act  on  the  part  of  a  defendant  by  which 
he  impliedly  recognizes  the  validity  of  a  judg- 
ment a^inst  him  operates  as  a  waiver  to  appeal 
therefrom  or  to  bring  error  to  reverse  it." 

Id  tbe  body  ot  tbe  oiUiUon  tbe  court  uses 
tbe  following  language: 

"A  preliminary  question  decisive  of  the  canse 
is  presented  by  counsel  for  defendant  in  error 
by  a  motion  to  dismiss  the  appeal.  It  seems 
that,  subsequent  to  the  rendition  of  the  judg- 
ment against  it,  the  dty  of  Lawton  commenced 
a  proceeding  for  the  purpose  of  funding  its  war- 
rant and  judgment  indebtedness,  wherein  it  in- 
cluded the  judgment  herein  as  one  of  the  items 
of  valid  indebtedness  against  it :  that  said  fund- 
ing proceeding  culminated  in  a  bond  issue  which 
was  approved  b^  the  Attorney  General,  as  re- 
quired by  law,  m  whi<±  said  judgment  was  in- 
cluded as  one  of  the  items  funded.  The  conten- 
tion of  the  movant  is  that  this  proceedinic  con- 
stitutes a  recognition  oo  the  part  of  the  city  of 
the  validity  of  the  judgment  rendered  against  it, 
and  a  waiver  of  its  right  to.  appeal  therefrom  or 
to  bring  error  to  reverse  it  we  think  this  po- 
sition is  well  taken.  The  rule  is  'that  any  act 
on  the  part  of  the  defendant  by  which  he  im- 
pliedly recognizes  the  validity  pf  a  judgment 
against  him  operates  as  a  waiver  to  appeal 
therefrom,  or  to  bring  error  to  reverse  it.'  2 
Oyc.  6J56.'' 

Applying  the  rale  anaevnced  in  tbe  fore- 
g<rfng  cases,  it  Is  apparent  that,  wben  the 
Elliotts  by  their  attorney  accepted  the  $52, 
the  excess  that  the  property  brought  after 
satisfying  the  judgment  ot  plaintiff;  they 
thereby  acquiesced  in  said  ^dgment  and  rat- 
ified the  same  In  part  and  in  effect  ratified 
the  Judgment  entered  by  the  district  court 
in  foreclosing  the  liens  of  plaintiff.  W©  are 
therefore  of  the  opinion  that  tbe  Elliotts  be- 
came estopped  to  deny  the  validity  ot  said 
judgment  and  are  bound  thereby,  and  that 
their  appeal  should  be  dismissed,  and  it  Is 
so  ordered. 

[3]  However,  we  are  of  the  oplnioB  that 
the  other  plaintiff  in  error,  the  First  Na- 
tional Bank,  is  not  in  tbe  same  attitude  as 
the  Elliotts,  for  the  reason  that  tbe  foreclos- 
ure of  said  Hen  was  made  subject  to  the  $150 
contained,  and  which  tb«  court  found  was 
superior  and  paramount  to  tbe  liens  of  tbe 
plaintiff,  and  will  therefore  be  necessary  to 
determine  whether  or  not  their  mortgage  is 
superior  to  tbe  lien  claimed  by  plaintiffs, 
and  this  necessarily  calls  for  construction  of 
section  247,  Rev.  Laws  1910,  which  is  as  fol- 
lows : 

"Lim  Shall  Attach  When— To  What  Bwtent. 
— From  the  commencement  of  an  action,  er  from 
the  filing  of  an  answer  containing  a  counter- 
claim, the  attwmey  who  represents  the  party  in 
whose  bdtnU  such  pleading  is  filed  shall,  to  the 
extent  hereinafter  specified,  have  a  Jien  upon  his 
client's  cause  of  action  or  counterclaim,  and 
same  shall  attach  to  any  verdict,  report,  deci- 
sion, finding  or  judgment  in  his  client's  favor, 
and  tha  proceeds  thereof,  wherever  found,  shall 


be  sabject  to  sucfc  Hen,  and  bo  settlemcDt  be- 
tween the  parties  without  the  approval  of  tbs 
attorney  sluJl  affect  or  destro:^  such  lien,  pro- 
vided such  attorney  serves  notice  upon  the  de- 
fendant or  defendants,  or  proposed  defendant  or 
defendants,  in  'which  he  ahall  set  forth  the  na- 
ture of  the  lien  he  claims  and  the  sxtoit  time- 
of ;  and  said  liea  shall  take  effect  from  and  aft- 
er the  service  of  such  notice,  but  such  notiee 
shall  not  be  necessary  provided  such  attoraer 
has  filed  such  pleading  in  a  court  of  record,  and 
indorsed  thereon  his  name,  together  vith  the 
words,  'Lien  claimed.' " 

Th&to  is  some  contention  as  to  whether  or 
not  tbe  lots  sought  to  be  impressed  by  tlie 
attorney's  lien  claimed  by  plaintiffs  are  tbe 
identical  lots  which  were  la  controversy  in 
the  Stroud  suit.  While  it  is  true  that  tbe 
numbers  are  not  the  same,  we  are  of  the 
opinion  that  the  evidence  discloses  it  was 
the  identical  property  which  was  owned  and 
claimed  by  the  Elliotts  in  the  town  of  Ral- 
ston, and  which  was  in  controversy  in  tbe 
Stroud  suit,  and  are  the  lots  npon  wbidi 
plaintiffs  attempt  to  Impress  their  Hen  and 
forclose  the  same;  and  this  gtatnte,  supra, 
seems  to  have  never  been  construed  by  the 
Supreme  Court  of  this  state,  that  is,  witii 
reference  to  Just  how  far  the  Uea  reaches 
and  to  what  it  attaches.  Before  the  enact- 
ment of  this  statute,  there  does  not  seem  to 
have  been  any  attorney's  lien  law  in  force 
in  the  state  of  Oklahoma,  and  in  the  abeence 
of  some  statutory  provlaion  an  attorney  has 
only  a  retaining  lien  and  has  no  diarging 
Hen  on  the  naked  ca«se  oif  action  or  tbs 
res  of  the  action. 

Sections  864  and  386,  Corpus  JnriSt  lepoctr 
ed  in  volume  0,  pages  766  and  778,  respective- 
ly, treat  this  subject  as  foUows: 

"364.  8.  Charging  X>isn— a.  In  GeneraL  'R» 
special  or  charging  lien  of  an  attorney  is  an 
eauitable  right  to  have  tbe  fees  and  costs  doe  Xo 
him  for  services  in  a  suit  secured  to  him  out  of 
the  judgment  or  recovery  in  that  particular  soil, 
the  attorney,  to  the  extent  of  sach  services,  b^ 
ing  regarded  as  an  equitable  assignee  of  the 
judgment.  It  is  based  on  the  natural  equity 
that  the  plaintiff  should  not  be  allowed  to  ai>- 
proprlate  the  whole  of  a  judgment  in  his  favor 
withoat  paying  thereout  for  the  semitma  of  his 
attorney  tn  obtaining  such  judgment.  It  is  an 
exception  to  the  general  rule  in  that  it  lacks  the 
element  of  possession  which  is  essential  to  ordi- 
nary liens,  and  for  this  reason  such  lien,  strirt- 
ly  speaking,  did  not  exist  at  common  law.  In 
fact  the  use  of  the  term  'lien'  in  this  connection 
has  been  criticized  as  inaccurate,  and  the  right 
of  the  attorney  has  been  said  to  be  merely  a 
claim  to  the  equitable  interference  of  the  court. 
The  existence  of  the  lien  was,  however,  T«cn{^ 
nized  in  several  early  English  cases,  and  it  now 
exists  in  most  jurisdictions  either  by  statute  or 
by  virtue  of  judicial  decision.  In  some  juris- 
dictions, however,  the  charging  lien  is  not  rec- 
ognized." 

"386.  b.  OoMf  of  Action,  Cotrnterclium,  etc 
— (1)  In  General.  In  the  absence  of  some  statn- 
tory  provision,  an  attorney  has  no  lien  npon  the 
nakeo  cause  of  action  of  his  clioit.  By  sftatate. 
however,  in  some  jurisdictions,  an  attDmey  laa 
a  lien  upon  bis  client's  cause  of  action,  claim,  or 
counterclaim,  which  attaches  to  a  verdirt.  re- 
port, decision,  judgment,  or  final  order  in  Us 
client's  favor,  and  the  proceeds  thereoL  Tbe  ex- 
istence, of  any  such  lien  depwda  upon  tlae  attor- 
ney's authority  to  begin  the  suit.  The  effect  ot 
such  a  provision  as  to  an  attorney  for  a  plaia- 
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tiff,  1b:  (1)  Tkat  he  haa  a  Ucn  firom  the  oom- 
mencement  of  an  action  or  special  proceeding 
opon  his  client's  cause  of  action  or  claim;  ana 
(2)  that  such  lien  attaches  to  the  verdict,  report, 
decision,  judgment,  or  final  order  in  his  dient'a 
favor.  As  to  an  attorney  for  a  defendant,  the 
effect  of  such  a  provision  is:  (1)  That  be  has  a. 
lien  from  the  time  of  the  service  of  ah  answer 
containing  a  counterclaim,  upon  bis  cUent^s 
Counterclaim;  (2)  that  such  lien  attaches  to  the 
verdict,  report,  decision,  judgment,  or  final  order 
in  his  client's  favor.  To  give  rise  to  a  lien  the 
counterclaim  must  result  in  an  affirmative  judg- 
ment for  defendant,  where  no  affirmative  relief 
is  claimed  no  lien  exists,  except  as  to  a  judg- 
ment for  costs.  Such  a  statute  does  not  pur- 
port to  give,  a  general  lien  upon  all  moneys  be- 
longing to  the  client.  Being  conferred  upon  the 
cause  of  action,  it  is  not  lost  by  a  settlement  of 
8uc4i  cause  of  action.  It  attaches  to  the  pro- 
ceeds of  such  action,  although  the  action  never 
reaches  a  verdict,  report,  decision,  or  judgment. 
Bat  where  there  la  no  cause  of  action,  claim,  or 
counterclaim  involved  the  lien  does  not  attach." 

Arkansas  has  a  statute  somewhat  similar 
to  that  of  Oklahoma,  and  in  case  of  Hershy 
V.  Duval,  47  Ark.  86,  14  S.  W.  469,  the  court 
lays  down  this  rule,  and  holds  that  the  lien 
is  limited  to  cases  where  there  has  been  an 
actual  recovery  and  cannot  extend  to  pro- 
fessional services  which  merely  protect  an 
existing  title  or  right  of  property.  .  It  seems 
by  the  Oklahoma  statute  that  the  attorney 
only  has  Uen  upon  his  client's  cause  of  action 
or  counterclaim  which  attaches  to  any  ver- 
dict, report,  decision,  findings,  or  judgment 
in  his  client's  favor,  aind  the  proceeds  thereof 
wherever  found.  It  seems  to  indicate  that 
in  order  for  the  lien  to  become  effective  that 
there  must  be  affirmative  relief  in  favor  of 
his  client,  and  that  any  services  which  he 
may  render  that  merely  protect  bis  client  in 
the  possession  and  right  to  bis  property  are 
not  covered  by  the  attorney's  lien  law.  In 
other  words,  that  the  attorney  has  no  lien 
upon  the  res  of  the  action,  but  only  upon  any 
affirmative  Judgment  rendered  in  bis  client's 
favor.  This  being  true,  we  are  of  the  oj^lnlon 
that,  inasmuch  aa  the  lien  of  plaintiffs  could 
not  and  did  not  attach  to  the  res  of  this  ac- 
tion. It  could  not  have  been  enfbrced  as 
against  the  Elliotts,  except  for  the  fact  that 
tbey  bad  accepted  benefits  under  the  Judg- 
ment declaring  and  fixing  the  lien,  and  ac- 
quiesced therein,  and  therefore  could  not  as 
between  the  plaintiffs  and  the  bank  affect 
the  validity  of  the  bank's  mortgage,  and 
would  not  therefore  be  paramount  and  su- 
perior to  tbfe  same;  but  that  it  would  be, 
under  th6  Status  of  this  case,  a  valid  and  sub- 
sisting lien  against  Elliotts,  subject  to  the 
interest  of  the  bank  as  evidenced  by  their 
mortgage. 

It  is  therefore  ordered  that  said  Judgment 
as  to  the  plaintiff  in  error  the  bankf  be  re- 
versed, and  that  the  court  below  modify  said 
decree  awarding  plaintiff's  lien  on  the  prop- 
erty in  controversy  subject  to  the  mortgage 
of  the  bank,  and  it  is  so  ordered. 

PER  CrmiAM.     Adopted  In  whole. 


(«  Otd.  120) 
PRIEST  V.  QUINTON.    (No.  847a) 
(Bopieme  Court  of  Oklahoma.    Mardi  6,  1918. 
Rehearing  Denied  April  16,  1918.) 

(Syllahiu  iv  ihe  Court.) 

1.  AnPEAi,  AND  Ebbor  «=»966<1)  —  ComciRU- 

ANCB  €=37— DlSCBETION  OF  TBIAL  COUBT. 

The  granting  or  refusing  of  a  continuance 
rests  within  the  sound  discretion  of  the  trial 
court,  and  unless  it  i«  made  to  appear  that  such 
discretion  has  been  abused,  the  refusal  of  a 
continuance  does  not  constitute  reversible  error. 

2.  Afpbai,  and  Ehrob  9=9l71  (3)— VabIanob 
—Waivbb— Review. 

Where  the  defense  to  an  action  on  a  promis- 
sory note  is  that  the  defendant  made  payment 
to  a  person  as  agent  of  the  plaintiff,  and  where 
the  defendant  introduced  evidence  for  the  pur- 
pose of  proving  suck  agency,  and  the  case  is 
tried  as  mough  the  agency  was  in  issue,  the  de- 
fendant will  not  be  permitted  to  urge  for  the 
first  time  in  this  court  that  the  agency  was  ad- 
mitted by  the  pleadings,  but  the  point  will  be 
considered  as  waived. 

Error  from  the  District  Court,  Sequoyah 
County ;   John  H.  Pltchf ord,  Judge. 

Action  by  Lucy  Qulnton  against  John  F. 
Priest.  Defendant's  motion  for  continuance 
denied,  and  verdict  instructed  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

McOombs  &  HcGombSt  of  SaUlsaw,  for 
plaintiff  in  error.  T.  F.  Shackelford,  of  SaUl- 
saw, for  defendant  in  error. 

RAINET,  J.  Hie  parties  to  this  action  will 
be  designated  as  tbey  appeared  in  the  district 
court.  The  acticm  was  commenced  tn  a  Jus- 
tice of  the  peace  court  of  Sequoyah  county, 
by  liucy  Qu;Uiton,  to  recover  a  Judgment 
against  the  defendant,  John  F.  Priest,  upon 
a  promissory  note  in  the  sum  of  $100.  An- 
swering the  plaintiff's  bill  of  particulars,  the 
defendant  admitted  tbe  execution  of  the  note, 
and  as  a  defense  thereto  attempted  to  plead 
payment  by  the  following  allegations: 

"XHirther  answering,  defendant  states  the  facta 
to  be:  That  Dave  Quinton.  the  husband  of  this 
plaintiff,  came  to  him  and  tbey  entered  into  a 
series  of  transactions,  in  which  this  defendant 
paid  Dave  Quinton,  as  tbe  agent  of  the  plain- 
tiff Lucy  Quinton.  the  following  sums,  to  b« 
credited  and  applied  on  these  notes,  to  wit: 
One  horse,  value  $125;  note  on  Oeo.  Faulkner, 
value  $167.60;  cash,  value  $186;  hay,  value 
$98 ;  saddle,  value  $20 ;  cash,  value  $51 ;  com, 
value  $20— total,  $618.  That  Dave  Quinton, 
acting  as  such  agent,  agreed  and  promised  to 
pay  this  indebtedness  out  of  the  above-stated 
payment*,  and  also  promised  to  bring  the  notes 
in  question  to  town,  mark  them  paid,  and  turn 
them  back  to  this  defendant" 

To  this  answer  plaintiff  filed  a  reply,  deny- 
ing that  Dave  Quinton  was  her  agent,  or  that 
the  defendant  had  paid  the  said  Dave  Quin- 
ton "any  money,  or  delivered  to  him  any 
horse,  saddle,  note  on  George  Faulkner,  hay, 
or  corn  or  anything  else  to  be  applied  in 
payment  of  his  said  note  to  this  plaintiff." 
On  the  same  day  the  instant  action  was  filed, 
the  plaintiff  filed  In  the  same  court  another 
action  against  the  defendant,  John  F.  Priest, 
wherein  she  sought  to  recover  on  a  note  in 
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the  mnn  of  $200.  Aa  stated  In  the  briefis 
and  as  appears  from  the  record,  the  defense 
In  that  action  was  the  same  as  in  tills  action. 
The  plaintiff  recovered  Judgment  in  both 
actions  In  the  Justice  of  the  peace  court,  and 
the  cases  were  appealed  to  the  district  court 
of  Sequoyah  county.  There  the  case  Involving 
the  $200  note  was  first  called  for  trial,  and 
the  defendant  secured  a  continuance  of  that 
cause  on  account  of  the  absence  of  one  George 
Faulkner,  by  whom  It  was  alleged  In  his  mo- 
tion for  continuance  defendant  expected  to 
prove  that  George  Faulkner  had  executed  his 
note  to  the  defendant,  John  F.  Priest,  In  the 
sum  of  $155,  and  that  he  (the  defendant)  had 
transferred  said  note  to  Dave  Qulnton,  as 
agent  of  Lucy  Qulnton,  in  part  payment  of 
the  indel>tedness  sued  on,  and  that  later  the 
said  George  Faulkner  paid  In  full  to  Dave 
Qulnton  the  amount  due  on  the  $155  note, 
and  that  by  reason  thereof  defendant  Priest 
should  have  credit  for  said  amount  and  In- 
terest The  case  involving  the  $200  note,  and 
in  which  the  continuance  was  granted,  was 
No.  1683  In  the  district  court,  and  the  Instant 
action  was  No.  1684.  When  the  case  at  bar 
was  called  for  trial  counsel  for  defendant,  in 
open  court,  made  this  statement,  "Now  we 
make  the  same  motion  for  a  continuance  as 
we  did  in  1683,"  and  immediately  filed  a  copy 
of  the  motion  for  continuance  already  filed  In 
case  No.  1683.  The  court  overruled  the  mo- 
tion, on  the  ground  that  defendant  had  plead- 
ed the  $155  payment  as  a  credit  In  cause  No. 
1683;  that -the  continuance  had  been  granted 
In  that  case,  in  order  that  the  defendant 
might  have  the  benefit  of  the  absent  witness' 
testimony;  and  that  defendant  was  not  en- 
titled to  the  credit  in  both  actions.  We  do 
not  believe  that  this  was  an  abuse  of  discre- 
tion on  the  part  of  the  court,  but  In  addition 
thereto  we  have  examined  the  motion  for  con- 
tinuance and  are  of  the  opinion  that  the  mo- 
tion does  not  comply  with  the  provisions  of 
section  6045,  Rev.  Laws  of  Oklahoma  of  1910, 
in  that  It  falls  to  give  the  place  of  residence 
of  the  said  George  Faulkner,  or  the  probabil- 
ity of  procuring  his  testimony  within  a  rea- 
sonable time.  For  aught  that  appears  from 
the  motion  for  the  continuance,  the  witness 
Faulkner  may  have  been  a  resident  of  another 
county  than  the  one  in  which  the  action  was 
pending.  In  which  event  it  would  have  been 
the  duty  of  the  defendant  to  have  taken  his 
deposition. 

The  motion  for  continuance  also  alleged 
that  one  Tom  Teague  was  a  material  witness 
In  said  cause,  but  It  was  further  disclosed 
therein  that  the  said  witness  was  a  nonresi- 
dent of  Oklahoma,  residing  in  Ft.  Smith, 
Ark.,  although  It  was  alleged  that  said  wit- 
ness had  agreed  to  be  present  at  the  trial. 
Of  course,  defendant  relied  upon  his  promise 
at  bis  peril,  and  this  would  not  be  a  suffi- 
cient ground  for  a  continuance. 

[1]  This  court  has  often  held  that  the 
granting  or  refusing  of  a  continuance  rests 
wlthla   the   sound   dlsccetloa   of   the   trial 


court,  and  that  unless  It  la  made  to  appear 
that  such  discretion  has  been  abased,  the  re- 
fusal of  a  continuance  does  not  constitute 
reversible  error.     Kennedy  v.   Pnlliam,  loS 
Pac  1140;  Schafer  et  al.  v.  Lee,  106  Pac.  9* 
Daugherty  et  al.  v.  Feland.  157  Pac  11+4 
Jones  V.  Thompson   et  aL,   154   Pac.   1133 
Elliott  V.  Goggswell,  155  Pac:  1146 :  ComaDcbe 
Merc.  Oo.  v.  Waymire,  155  Pac.  542;    N.  8. 
Sherman  Machine  &  Iron  Works   t.  R.  D. 
Cole  Mfg.  Co.,  151  Pac.  1181 ;  Walton  r.  K«h 
namer,  3»  Okla.  629.  136  Pac.  584. 

[2]  After  the  motion  for  continaance  was 
overruled  trial  was  had  to  a  Jury,  at  the  con- 
clusion of  which  the  court  instructed  a  ver- 
dict (or  the  plaintiff.  The  execution  <it  the 
note  being  admitted,  the  defendant  attempted 
to  prove  payment  made  by  him  to  Dave  Quln- 
ton, and  that  Dave  Qulnton  was  the  agent 
of  the  plaintiff,  Lucy  Qulnton.  The  trial 
court  was  of  the  <vlnion  that  the  evidence 
was  Insufflciept  to  prove  the  agency  alleged 
and  attempted  to  be  established.  We  have 
examined  the  evidence,  and  are  of  the  opinion 
that  the  trial  court  did  not  err  In  holding  the 
evidence  insufficient  to  prove  the  agency, 
for  the  reason  that  there  Is  not  any  evidence 
tending  to  prove  that  Lucy  Qulnton  ev^  au- 
thorized Dave  Qulnton  to  act  for  ber  In  any 
transaction  with  the  defendant 

But  It  is  contended  that  It  was  unnecessary 
to  prove  the  agency  In  this  case,  for  the  rea- 
son that  it  was  admitted  In  the  pleadings. 
The  plaintiff  filed  nn  unverified  reply,  denying 
the  agency  alleged  In  the  defendant's  answer. 
Assuming,  without  deciding,  that  the  alle- 
gations in  defendant's  answer  are  sufficient 
to  plead  that  Dave  Qulnton  was  the  agent  of 
Lucy  Qulnton,  we  do  not  think  the  defendant 
is  In  a  position  to  raise  the  question  here  for 
the  reason  that  he  volimtarlly  assumed  the 
burden  of  proof  under  the  issuea  Immediate- 
ly upon  impaneling  the  jury,  counsri  for  de- 
fendant. In  open  court,  said: 

"I  believe  under  the  pleadings  the  bnrdm 
would  be  on  the  defendant  He  pleads  payment 
We  admit  the  execution  of  the  note  and  plead 
payment,  and  the  burden  as  I  take  it  shifts  to 
us. 

'The  Court:  Well,  you  are  probably  correct" 

The  defendant  proceeded  to  try  the  case 
upon  the  theory  that  the  burden  of  proving 
agency  and  payment  was  upon  him,  and  of- 
fered evidence  In  sui^wrt  thereof,  and  we  do 
not  think  he  should  be  permitted  to  urge  in 
this  court  for  the  first  time  that  tbe  agencr 
was  admitted  by  the  pleadings.  The  cases  of 
Kaufman  v.  Bolsmler  et  al.,  25  Okl.  252.  106 
Pac.  326,  Hoopes  v.  Buford  &  George  Imple- 
ment Co.,  45  Kan.  649,  26  Pac.  34.  Warner 
V.  Warner,  11  Kan.  121,  and  Johnson  t.  J.  J. 
Douglass  Co.,  8  Okl.  594,  68  Pac  743,  se«a 
to  be  in  point  In  the  last-named  case  It  was 
held  that  although  the  allegation  of  the  ex- 
istence of  a  partnership,  made  in  the  plead- 
ings of  a  case,  was  admitted,  unless  the  same 
was  denied  under  oath  by  the  opposite  party, 
his  agent  or  attorney,  where  the  parties  pro- 
ceeded to  trial  and  without  obJeoUoa  «ri- 
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dence  was  Introduced  by  the  plaintiff  tending 
to  prove  the  partnership,  and  contrary  evi- 
dence by  the  defendant,  and  the  case  was 
tried  as  though  the  partnership  was  In  Issue, 
the  Supreme  Court  would  treat  the  point  aa 
waived. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  trial  court  is  affirmed.'  All  the 
Justices  concur. 


BELI.  y.  NORTHROP-BEIiL  OIL  &  GAS 
CO.  et  al.    (No.  8829.) 

(Supreme  CJourt  of  Oklahoma.    April  2.  1»18.) 

(Byllalut  hy  the  Court.) 

1.  corpobationb  ®;=>187— contbact  between 
Stockholders — Liability  of  Cohpobation. 

A  contract  between  certain  stockholders  of 
a  corporation,  to  which  the  corporation  is  not 
a  party,  does  not  bind  the  corporation,  and  no 
demand  can  arise  out  of  such  contract  against 
the  corporation. 

2.  CoBPOBATioNS   «=»ei4(5)— Receivership— 
PrrrnOw — Demubbeb  to  Evidence. 

The  evidence  of  the  plaintiff  examined,  and 
held  inaufiBcient  to  sustain  the  allegations  of 
plaintiff's  petition,  and  that  the  court  properly 
sustained  the  demurrer  thereto. 

Commissioners'  Opinion,  Division  No.  S. 
Error  from  District  Court,  Tuisa  County; 
Conn  Linn,  Judge. 

Action  by  Thomas  A.-  Bell  against  the 
Northrop-Bell  Oil  &  Gas  Company  and  oth- 
ers. Demurrer  to  plaintiff's  evidence  sus- 
tained, and  Judgment  rendered  tor  defend- 
ants, and  plaintiff  brings  error.    Afllrmed. 

H.  B.  Martin  and  R.  A.  Reynolds,  both  of 
Tulsa,  for  plaintiff  In  error.  West,  Sherman, 
Davidson  &  Moore,  of  Tnlsa,  tor  defendants 
In  error, 

PRYOR,  C.  This  action  was  commenced 
by  the  plaintUT  in  error,  Thomas  A.  Bell, 
against  the  Northrop-Bell  Oil  &  Gas  Com- 
pany, a  corporation,  Mary  S.  Northrop  and 
Murray  S.  Northrop,  asking  that  the  defend- 
ants be  restrained  from  disposing  of  the  prop- 
erty belonging  to  the  Northrop-Bell  Oil  & 
Gas  Company;  that  a  receiver  be  appointed 
to  take  charge  of  the  assets  and  effects  of  the 
said  corporation;  that  a  Judgment  be  ren- 
dered dissolving  the. corporation,  winding  up 
all  its  affairs,  its  debts  be  paid,  and  the  prop- 
erty distributed  among  the  shareholders. 

The  petition  of  plaintiff  states  In  substance 
that  the  capital  stock  of  the  corporation  Is 
f  10,000  divided  into  100  shares  of  the  par 
value  of  $100  each;  that  Mary  8.  Northrop 
Is  the  owner  of  98  shares  of  the  capital  stock 
of  the  corporation,  and  that  the  plaintiff 
and  Murray  S.  Northrop  are  the  owners  of 
one  share  each;  that  the  assets  of  the  cor- 
poration- consist  of  oil  propery  In  Tulsa  coun- 
ty producing  oil,  which  cost  the  sum  of  $35,- 
000;  that  the  $3.5/X)0  paid  for  said  proper- 
ty was  advanced  by  Mary  S.  Northrop ;  that 
on  about  the  15th  day  of  April,  1915,  the 


plaintiff  and  the  defendants  Mary  S.  Noitb- 
rop  and  Murray  S.  Northrop  entered  into 
a  contract  whereby  It  was  agreed  that  out 
of  the  profits  and  eamLngs  of  the  corporation, 
defendant  Mary  S.  Northrop  should  be  reim- 
bursed the  $35,000  advanced  by  her  to  said 
corporation  for  the  purchase  of  the  above- 
described  property ;  and  when  the  said  Mary 
S.  Northrop  was  so  reimbursed,  that  In  con- 
sideration of  the  services  rendered  and  to  be 
rendered  by  the  plaintiff  Thomas  A.  Bell  and 
Murray  S.  Northrop,  she  should  deliver  to 
them  24  shares  each  of  such  capital  stock; 
or  In  the  event  that  said  property  should  be 
sold,  after  reimbursing  Mary  S.  Northrop  for 
the  $35,000  advanced,  the  balance  of  the  pro- 
ceeds should  be  divided  between  the  parties, 
52  per  cent,  to  Mary  8.  Northrop,  and*  24 
per  cent  each  to  Thomas  A.  Bell  and  Mur- 
ray S.  Northrop. 

Plaintiff  alleges  that  the  defendants  Mary 
S.  Northrop  and  Murray  8.  Northrop  are  at- 
tempting to  convey  said  property  by  deed  of 
conveyance  with  Intent  to  defeat  the  rights 
of  the  plaintiff,  and  are  attempting  to  dis- 
solve said  corporation  for  the  purpose  of  de- 
frauding plaintiff  and  destroying  his  interest 
In  the  profits  of  said  corporation.  Plaintiff 
prays  that  the  defendants  and  their  agents 
be  temporarily  enjoined  from  executing  any 
conveyance  or  assignment  of  the  property  of 
the  Northrop-Bell  Oil  &  Gas  Company,  and 
upon  trial  be  permanently  enjoined;  that  a 
receiver  be  appointed  to  take  charge  of  the 
property  and  effects  of  said  company;  that 
said  corporation  be  dissolved,  and  the  debts 
of  said  company  discharged,  and  the  proper- 
ty distributed  among  the  shareholders  Re- 
cording to  their  interests.  At  the  conclusion 
of  the  plaintiff's  evidence  the  defendants  In- 
terposed a  demurrer  thereto,  which  was  sus- 
tained by  the  trial  court,  and  Judgment  ren- 
dered for  the  defendants  denying  the  relief 
sought  by  the  plaintiff. 

[1,t]  The  only  question  for  determination 
on  appeal  Is  whether  or  not  the  court  prop- 
erly sustained  the  demurrer  of  the  defend- 
ants to  the  evidence  of  the  plaintiff.  What- 
ever claim  or  right  the  plaintiff  has  and 
attemp'ts  to  -establish  is  his  claim  or  right 
under  and  by  virtue  of  the  contract  set  out  in 
the  plalntlfrs  petition.  The  defendant  cor- 
poration is  not  a  party  to  said  contract,  and 
no  liability  or  cause  of  action  could  arise 
against  the  corporation  In  favor  of  plaintiff 
by  reason  of  said  contract,  or  by  reason  of  the 
breach  of  same.  The  violation  of  plaintiff's 
rights  under  said. contract  could  not  operate 
as  grounds  for  the  appointment  of  a  receiver 
for  said  company,  or  for  enjoining  the  compa- 
ny from  taking  whatever  action  It  might  see 
fit  In  regard  to  its  property ;  neither  could  it 
be  a  ground  for  the -distribution  of  the  prop- 
erty and  assets  of  the  company.  Whatever 
rights  the  plaintiff  may  have  under  said  con- 
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tract  are  rights  that  are  enforceable  against   Tnlsa  connty,  and  that  niomas  A.  Bell  «id 


the  defendants  Mary  S.  Northrop  and  Mur- 
ray S.  Northrop  personally.  There  Is  no't  an 
attempt  to  establish  any  claim  against  them 
I>ersonalIy. 

The  trial  court  committed  no  error  In  sus- 
taining the  demurrer  to  the  evidence. 
Wherefore  the  Judgment  of  the  trial  court 
should  be  affirmed. 

PER  CURIAM.     Adf^ted  In  whole; 


In  re  NORTHROP-BELI.  OIL  &  GAS  CO. 

(No.  8830.) 

(Supreme  Court  of  Oklahoma.    April  2,  1918.) 

(Byllalut  hy  the  Court.) 

1.  COBPOBATIONS      <S=>187  —  CONTBAOT      Bk- 
TWKBN     ST0CKH0LDEB8— BrraCT. 

A  contract  between  certain  stockholders  of 
a  corporation  to  which  the  corporation  is  not 
a  party  does  not  bind  the  corporation,  and  so 
demand  can  arise  out  of  such  contract  against 
the  corporation. 

2.  CORPOBATIONS    «=3610a)  —  DiSSOLTJTIOir — 
EVIDBNCK. 

The  evidence  la  this  cause  ezammed.  and 
held,  sufficient  to  sustain  the  judgment  of  the 
trial  court. 

Coumlssloners'  Opinion,  Division  No.  8. 
Appeal  from  District  Court,  Tulsa  County; 
Conn  Linn,  Judge. 

Application  for  the  dissolution  of  the  Nor- 
throp-Bell  OU  &  Gas  Company,  with  objection 
by  Thomas  A.  Bell,  a  shareholder.  Objec- 
tion overruled,  and  corporation  dissolved,  and 
Bell  appeals.     Affirmed. 

H.  B.  Martin  and  R.  A.  Reynolds,  both  of 
Tulsa,  for  appellant.  West,  Sherman,  David- 
son &  Moore,  of  Tulsa,  for  appellee. 

PRYOB,  C.  This  appeal  arose  out  of  an 
application  made  on  the  30th  day  of  March, 
1915,  for  the  dissolution  of  the  Northrop-Bell 
Oil  &  Gas  Company,  and  the  objection  to  the 
dlssoQution  of  said  company  made  by  Thom- 
as A.  Bell,  a  shareholder  in  the  company.  The 
application  states  that  at  a  regular  meeting 
of  aB  of  the  stockholders  of  the  company  on 
the  2d  day  of  March,  1916,  a  resolution  was 
passed  by  a  two-thirds  vote  of  the  stock- 
holders to  dissolve  said  company.  *  There- 
upon notice  was  given  of  the  appUcati<Hi  and 
hearing  thereon.  There  is  no  objection  made 
as  to  the  regularity  of  the  proceedings  for 
the  dissolution  of  said  corporation. 

Thomas  A.  Bell  filed  his  objection,  stating 
that  he  is  a  stockholder,  and  has  a  claim 
against  the  said  company,  and  objects  to 
the  dissolution  of  the  corporation  on  the 
ground  that  it  would  be  In  violation  of  his 
rights.  The  claim  of  Thomas  A.  Ben  is  based 
upon  a  contract  entered  into  between  Thomas 
A.  Bell,  Mary  S.  Northrtv,  and  Murray  S. 
Northrop.  Q%e  contract  provided  in  effect 
that  whereas  Mary  S.  Northrop  had  advanced 
the  company  $35,000  with  which  it  had  pur- 
<^ased    certain    oil-producing    property    in 


Murray  S.  Northrop  had  agreed  to  bear  the 
burdoi  of  the  care,  management,  and  cantrai 
of  said  property,  that  the  Nortbrop-BeU  Oil 
&  Gas  Company  should  repay  the  said  som 
of  $36,000  to  the  said  Mary  S.  Nortlxrop,  ad- 
vanced by  her  in  the  purchase  of  said  prop- 
erty, and  that  when  said  sum  was  repaid  to 
her  she  should  immediately  deliver  to  the 
said  Thomas  A.  BeU  and  Murray  S.  North- 
rop 23  shares  each  of  the  capital  stodc  of 
said  Northrop-Bell  Oil  &  Gas  Company,  or 
in  the  event  the  property  of  said  corporatioo 
was  sold,  that  out  of  the  proceeds  she  sbonld 
be  paid  the  $35,000  advanced  by  her,  and  the 
remainder,  if  any,  should  be  divided  between 
the  three  parties  in  the  proportion  of  52  per 
cent  to  Mary  S.  NorthrOp  and  24  per  cent 
to  each  Thomas  A.  Bell  and  Murray  S.  North- 
rop. The  capital  stock  of  the  corporatioo 
was  910,000,  divided  into  100  shares  of  the 
value  of  $1()0  each.  Mary  S.  Northrop  held 
98  shares  of  the  stock,  and  Murray  S.  North- 
rop and  Thomas  A.  BeU  held  one  share 
each. 

The  trial  court  ovemfled  the  obJecUona  of 
BeU,  and  rendered  Judgment  dissolvins  said 
corporation.     Bell   appeals. 

[1]  Whatever  right  or  <daim  tbe  plaintiff 
attempted  to  establish  in  the  trial  of  this 
cause  arises  out  of  and  by  virtne  of  tbe  con- 
tract above  referred  to.  This  contract  is 
between  Thomas  A.  BeU,  Murray  S.  North- 
re^,  and  Mary  S.  Northrop,  and  the  corpo- 
ration is  not  a  party  thereto,  and  no  demand 
or  claim  oould  arise  by  virtue  of  the  contract 
against  sut^  corporation  which  would  pie- 
vent  tbe  dissolution  of  said  corporation. 

[2]  Cause  No.  8829.  Thomas  A.  Bell  ▼.  Nor- 
throp-Bell OU  &  Gas  Co,  171  Pac.  1115,  a  cor- 
poration. Maty  S.  Northrop  and  Hurray 
S.  Northrop,  was  an  action  in  the  trial  court 
whereby  Thomas  A  BeU  attempted  to  estab- 
lish a  demand  against  said  corporation  In- 
volving the  same  contentions  as  to  his  rights 
as  he  seeks  to  establish  in  this  canae^  This 
cause  and  cause  No.  8829  were  tried  tc^ether 
in  the  trial  court  In  that  caae  the  trial 
court  held  in  effect  that  the  plaiotiir  had  no 
demand  against  said  company,  and  refused 
to  dissolve  the  corporatlw,  and  this  ooort 
affirms  that  judgment  In  this  case  tbe  trisl 
court  held  that  the  evidence  of  Thomas  A 
Ben  in  support  of  his  objection  to  the  dis- 
solution of  said  corporation  was  inamfficient 
to  establish  any  demand  or  claim  '^giwlpst  said 
corporation  such  as  would  prevent  the  dis- 
solution of  said  company. 

There  being  no  objection  to  the  dlasalntioa 
of  this  company  other  than  tbe  demand 
claimed  by  the  said  Thomas  A  BeU.  whicii 
was  repudiated  in  the  other  action  on  tte 
same  evidence  that  was  produced  in  this 
action,  which  the  trial  court  and  this  cocrt 
held  insufficient  to  establish  any  claim.  Q» 
Judgment  of  the  trial  court  dissolving  the 
corporation  should  be  affirmed. 

PER  CURIAM.     Adopted  In  .whole. 
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ANDREWS  et  aL  t.  THAYBB.     (No.  8610.) 
(Sapreme  Court  of  Oklahoma.    April  2,  1918.) 

(ByllaUui  111  the  Court.} 

1.  Vendor  and  Pubohaseh  «=>123— Rkscib- 
8I0N   or  CoNTBACT— Equity  Jurisdiction. 

Where  an  action  is  in  the  main  for  the 
rescission  of  a  contract  for  the  purchase  of  real 
estate,  but  the  return  of  the  purchase  price  is 
aitio  prayed  for,  the  action  is  one  of  equitable 
cognizance,  the  controversy  hinging  upon  the 
rescixoion  of  the  contract,  the  recovery  of  the 
purciiaHe  price  being  a  mere  incident  thereto. 

2.  Appeal  and  E^bob  «=»  1175(7)— Ritviaw— 
FoBH  or  Action. 

When,  without  obj^tion,  such  cause  is  tried 
to  a  jurv  as  a  suit  at  lAw,  and  a  general  verdict 
returnmi,  upon  which  judgment  is  rendered  by 
the  court,  this  court  on  appeal  will  consider  the 
whole  record  and  weigh  the  evidence,  and,  when 
the  judgment  of  the  court  is  clearly  against  the 
weight  of  the  evidence,  will  render,  or  cause  to 
be  rendered,  such  judgment  as  the  trial  court 
should  have  rendered. 

8.  Venoob  and  Pubchabeb  «=>123— Aotion 
TO  Kescind  Contbact— SumciENCT  OF  Ev- 
idence. 

Evidence  examined,  and  held  that  the  judg- 
ment of  the  court  is  clearly  against  the  woght 
of  the  evidence. 

CoDinilBsloners'  Opinion,  Dlvlsloa  No.  1. 
Brror  from  District  Ck)urt,  Oidaboma  Coon- 
ty;  Oeorge  0.  Orump,  Judge. 

Action  by  Mabel  Thayer  against  Calvin  D. 
Andrews  and  Dora  J.  Andrews.  Judgment 
tor  plaintiff,  and  defendants  bring  error. 
Reversed. 

S.  A.  Horton,  of  Oklahoma  City,  for  plain- 
tiffs in  error.  Ia  H.  Prlchard  and  Crawford 
D.  Bennett,  both  of  Oklahoma  C^ty,  for  de- 
fendant in  error. 

KUMMONS,  G.  This  aeUon  was  com- 
menced by  the  defendant  In  error  against  tbe 
plaintiffs  in  error,  Calvin  D.  Andrews  and 
Dora  J.  Andrews,  to  rescind  a  contract  for 
the  purchase  of  certain  real  estate  In  Okla- 
homa county,  to  cancel  a  deed  from  plaintiffs 
In  error  to  the  defendant  In  error,  and  to  re- 
cover tbe  purchase  price  paid  for  said  real 
estate  by  the  defendant  In  error,  because  of 
fraud.  Calvin  D;  Andrews  thereafter  died, 
and  the  cause  was  revived  against  Dora  J. 
Andrews  as  the  admlnistratrts  of  his  estate. 
Tbe  parties  will  be  referred  to  hereafter  as 
they  appeared  in  the  court  below. 

[1]  The  cause  was  tried  to  a  Jury  as  an  ac- 
tion at  law,  and  among  the  errors  complained 
of  by  the  defendants  are  the  giving  and  re- 
fusing of  certain  instructions  to  the  jury. 
It  is  contended  by  counsel  for  plaintiff  that 
this  action  was  one  of  equitable  cognizance, 
that  the  verdict  of  the  Jury  was  merely  ad- 
visory to  the  court,  and  that  the  court  hav- 
ing adopted  the  verdict  of  the  Jury  as  his 
findings  of  fact,  by  overruling  the  motion 
for  a  new  trial  and  rendering  Judgment  on 
tbe  verdict,  the  cause  should  be  treated  as 
one  in  equity,  and  tberefore  all  errors  that 
may  have  occurred  in  the  giving  or  refus- 


ing of  Instructions  would  be  immaterial  and 
without  prejudice. 

We  are  Inclined  to  agree  with  the  view  of 
counsel  for  plaintiff.  After  alleging  the  pur- 
chase by  plaintiff  of  the  real  estate  from  an 
agent  of  the  defendants,  and  the  false  and 
fraudulent  representations-  alleged  to  have 
been  made  by  such  agent  to  Induce  such  pur- 
chase, and  the  reliance  on  said  representa- 
tions by  plaintiff,  and  the  payment  of  the 
purchase  price  of  said  real  estate,  relying 
on  said  representatioins,  and  an  offer  to  re- 
convey  the  real  estate  to  the  defendants,  the 
petition  "prays  that  the  contract  of  purchase 
of  the  property  as  above  described  by  her 
(from  said  defendants)  be  rescinded,  that  the 
deed  to  the  property  herein  set  forth  be  can- 
celed, and  that  she  recover  Judgment  of  and 
from  said  defendants  and  each  of  them  in 
the  sum  of  $600,  with  Interest"  In  Howe  v. 
Martin,  23  Okl.  561,  102  Pac.  128,  138  Am. 
St  Rep.  840,  this  court  says: 

"A  person  induced  by  false  and  fraudulent 
representations  to  purchase  or  exchange  for 
property  has  three  remedies.  He  may,  first  up- 
<Hi  discovery  of  the  fraud,  rescind  the  contract 
absolutely,  and  sue  in  an  action  at  law,  and  re- 
cover the  consideration  parted  with  upon  the 
fraudulent  contract,  and  in  such  a  case  he  must 
restore,  or  offer  to  restore,  to  the  parties  sued 
whatever  be  has  received  by  virtue  of  the  con- 
tract; or,  second,  he  may  bring  an  action  in 
equitj^  to  rescind  the  contract,  and  in  such  a 
case  It  is  sufficient  for  plaintiff  to  restore,  or 
make  offer  in  his  petition  to  restore,  everything 
of  value  which  he  has  received  under  the  con- 
tract ;  or,  third,  he  may  affirm  the  contract,  re- 
tain that  which  he  has  received,  and  bring  an 
action  at  law  to  recover  the  damages. sustained 
by  reason  of  his  reUance  upon  the  fraudulent 
representations." 

In  the  caae  of  Moore  t.  Kelly,  157  Pac. 
81,  it  is  said: 

"Where  the  action  in  the  main  is  one  for  re- 
scission, but  the  recovery  of  real  property,  the 
possession  of  which  was  obtained  under  said 
contract,  is  also  prayed  for,  it  Is  not  error  to 
refuse  a  jury  trial  when  the  controversy  Unges 
upon  the  rescission  of  the  contract,  and  the  re- 
covery of  possession  is  a  mere  incident  to  the 
main  action." 

The  petition  In  the  Instant  case  is  so  drawn 
that  it  evidently  comes  within  the  second  of 
the  three  remedies  set  forth  In  Howe  v.  Mar- 
tin, supra,  and  is  an  action  tn  equity  to  re- 
scind the  contract  and  restore  the  parties  to 
the  status  quo,  the  recovery  of  the  money 
paid  by  plaintiff  as  the  purchase  price  of  the 
real  estate  being  a  mere  incident  to  the  re- 
scission of  the  contract,  which,  as  Is  said  in 
Moore  V.  Kelly  supra,  is  the  main  purpose  ot 
tbe  action.  In  Carter  v.  Prairie  Oil  &  Gas 
Co.,  160  Pac  319,  this  court  held  that,  where 
an  action  In  equity  was  treated  In  the  trial 
court  as  an  action  at  law  without  objection, 
and  tried  to  a  Jury,  and  a  general  verdict  re- 
turned upon  which  Judgment  was  rendered  by 
tbe  court  this  court  will,  on  appeal,  consider 
the  whole  record  and  weigh  the  evidence,  and 
render  or  cause  to  be  rendered  such  Judgment 
as  the  trial  court  should  have  rendered.    Suc- 
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cess  Realty  Oo.  r.  Trowbridge,  60  Okl.  402, 
IBO  Pac.  898. 

[2,  3]  This  being  the  state  of  the  record,  It 
becomes  unnecessary  for  us  to  consider  errors 
assigned  in  the  giving  and  refusing  of  instruc- 
tions, but  we  are  compelled  to  weigh  the  evi- 
dence in  order  to'  determine  whether  or  not 
the  judgment  of  the  trial  court  is  against  the 
weight  thereof.  The  evidence  shows  that  the 
defendant  Calvin  D.  Andrews  was  the  owner 
of  40  acres  of  land  adjacent  to  Oklahoma 
Ctiy,  which  he  desired  to  plat  into  town  lots 
and  place  upon  the  market ;  that  he  entered 
into  a  written  contract  with  George  B.  Stone 
and  J.  W.  Ward,  which.  In  effect,  gave  Stone 
and  Ward,  in  consideration  of  the  expendi- 
ture of  $2,000  for  platting,  Improving,'  and 
grading  the  ^property,  which  was  known  as 
Morris  Lawn  Addition  to  Oklahoma  City,  the 
exclusive  right  to  sell  the  lots  in  said  addi- 
tion within  a  period  of  three  years  from  Oc- 
tober 1,  1909,  the  date  of  the  contract;  the 
said  Stone  and  Ward"  having  an  option  to 
purchase  the  entire  addition  at  any  time  dur- 
ing the  term  of  the  contract  for  $35,000  and 
interest,  and  said  Stone  and  Ward  were  to  re- 
tain as  their  compensation,  in  event  that  they 
did  not  avail  themselves  of  this  option,  all 
sums  received  on  the  sale  of  said  lots  tn  said 
addition  in  excess  of  said  sum  of  $35,000, 
Calvin  D.  Andrews  agreeing  to  convey  the 
lots  to  the  purchasers  thereof  upon  payment 
of  the  purchase  price,  the  minimum  of  which 
was  fixed  in  the  contract.  The  contract  also 
provided. for  the  sale  of  lots  upon  partial  pay- 
ments, all  contracts  for  lots  sold  to  be  the 
property  of  Calvin  D.  Andrews  until  the  full 
sum  of  $35,000  had  been  paid.  There  are  oth- 
er provisions  in  the  contract  which  are  un- 
necessary to  be  noticed  in  this  opinion. 

The  plaintiff  testified  that  one  B.  G.  Glover, 
who  was  employed  in  the  real  estate  office  of 
G.  B.  Stone,  approached  her  in  the  year  1910, 
and  endeavored  to  sell  her  lots  31  and  32, 
block  5,  Morris  Lawn  Addition;  that  he  told 
her  that  said  lots  were  located  two  blocks 
west  of  St.  Mary's  Academy ;  that  she  accom- 
panied Glover  to  look  at  these  lots;  that  he 
drove  her  to  a  point  on  the  prairie  two 
blocks  west  of  St.  Mary's  Academy,  and  al- 
most in  line  with  the  academy,  and  pointed 
out  to  her  the  lots  he  said  he  wanted  to  Bell 
her;  that  these  lots  were  upon  high  and  level 
ground;  that  she  Informed  Glover  that  she 
relied  and  depended  upon  him  as  to  the  loca- 
tion of  the  lots  as  well  as  the  title ;  that  upon 
her  return  home  she  decided  to  purchase  the 
lots  she  had  seen  for  the  sum  of  $500;  that 
she  gave  Glover  a  check  for  $150  as  the  Ini- 
tial payment  upon  the  purchase  price;  that  this 
occurred  July  21, 1910.  She  testifies  that  Glo- 
ver told  her  at  that  time  that  the  lots  belong- 
ed to  the  defendant  Calvin  D.  Andrews.  Plaln- 
tur  paid  the  subsequent  Installments  of  the 
purchase  price,  as  they  fell  due,  to  G.  B. 
Stone  Realty  Company,  and  on  September  15, 
1911,  the  defendants  executed  and  delivered 


to  her  a  warranty  deed  for  the  two  lots. 
The  plaintiff  testified  that  she  did  not  dis- 
cover that  the  lots  conveyed  to  her  were  not 
the  lots  which  Glover  had  shown  her  until 
over  three  years  after  she  made  the  purchase; 
that  in  the  meantime  she  had  endeavored  to 
sell  the  lots,  and  on  the  occasion  when  she 
discovered  that  fraud  had  been  practiced  up- 
on her  she  had  shoWn  the  lots  which  Glover 
hnd  shown  her  to  a  man  who  had  agreed  to 
buy  them,  and  she  submitted  to  him  a  deed 
and  abstract  for  examination;  that  on  tlie 
next  day  he  returned  the  deed  and  abstract, 
and  informed  her  that  she  did  not  own  the 
lots  she  had  shown  him,  and  refused  to  pro- 
ceed vt^th  the  trade.  She  testified  that  she 
then  immediately  made  Inquiry,  and  discover- 
ed that  the  lots  conveyed  to  her  were  two 
blocks  north  of  the  ones  shown  her,  and  lying 
in  low  and  swampy  ground,  and  of  very  much 
less  value  than  the  lots  she  supposed  she  waa 
buying.  She  testified  that  she  then  tendered 
a  quitclaim  deed  to  the  lots  to  the  defendant 
Calvin  D.  Andrews  and  demanded  a  return  of 
her  money;  that  Andrews  referred  her  to 
6.  B.  Stone,  and  eventually  refused  to  make 
restoration.  -  Upon  cross-examination,  the  de- 
fendants having  pleaded  that  Glover  waa  not 
their  agent  in  making  the  sale  to  plaintiff, 
but  that  he  was  the  agent  of  one  H.  Jacobson, 
who  held  a  contract  for  the  purchase  of  these 
lots  upon  installments,  and  who  bad  listed 
them  for  sale  with  the  G.  B.  Stone  Realty 
Company,  the  plaintiff  testified,  npon  being 
shown  the  contract  for  the  purchase  of  these 
lots  held  by  Jacobson  with  an  assignment 
thereon  to  her  by  Jacobson,  that  the  contract 
had  never  been  delivered  to  "her  and  that  she 
had  never  seen  it  before.  She  said  when  she 
made  the  initial  payment  she  received  onif  a 
receipt  and  no  contract,  and  that  on  the  other 
payments  made  by  her  to  G.  B.  Stone  she 
only  received  receipts.  She  said  that  she  was 
never  told  that  the  property  had  been  sold  to 
Jacobson  or  that  she  was  buying  his  contract, 
and  never  heard  of  Jacobson.  She  said,  bow- 
ever: 

"Q.  Did  he  give  yon  any  contract?  A.  If 
be  did,  they  kept  it  down  at  the  otiice.  There 
was  some  sort  of  a  contract  they  kept  at  the 
otfice,  and  whenever  I  made  my  mouthly  pay- 
ments they  would  receipt  me." 

Glover  testified  for  the  defendant  that  he 
sold  the  lots  to  the  plaintiff,  and  that  he 
showed  her  the  lots  described  In  her  deed; 
that  he  was  employed  by  G.  B.  Stone,  who 
had  the  sale  of  the  addition  in  hand ;  that  be 
was  familiar  with  the  location  of  the  lots  in 
the  addition,  and  that  the  lots  he  showed  the 
plaintiff  were  the  lots  he  offered  to  sell  her, 
and  which  were  subsequently  conveyed  to 
her;  that  the  lots  had  been  previously  sold 
to  Jacobson,  who  held  a  contract  for  a  deed ; 
that  he  thought  Jacobson  had  paid  $150  on 
the  contract;  that  Jacobson  had  listed  the 
lots  with  the  G.  B.  Stone  Realty  Company  for  { 
sale;  that,  upon  the  purchase  by  the  plain- ^ 
tiff,  Jacobson  executed  an  assignment  of 


Digitized  by 


Google 


Okl.) 


ANDREWS  V.  THATER 


1119 


JLif 
There 

jP«f 

It  lie 

,  wfcD 

•a:te 
otsS 

.ter. 
,i  to 

iOi'l 

yion 

i  tS'' 

'■sit- 
ftii 


contract  for  deied  to  the  plaintiff,  wblcb  wa» 
delivered  to  the  plaintiff;  that  out  of  the 
money  paid  by  plaintiff  on  the  first  Install- 
ment Jai-olison  paid  him  a  commission  for 
making  the  sale  to  plaintiff.  Un  cross- 
examination  he  was  asked  concerning  his 
testimony  at  a  former  trial,  and,  while  he 
says  that  he  did  not  remember  making  the 
answers  that  were  suggested  to  him  by  the 
questions  on  cross-examination,  he  persisted 
in  his  testimony  that  the  assignment  from 
JacobBon  had  been  made  aa  he  testlfled  to  In 
chief. 

Miss  Lula  Newkirk  testlfled  for  the  de- 
fendants that  she  was  employed  at  the  time 
of  the  transaction  by  O.  B.  Stone;  that 
she  wrote  the  assignment  on  the  back  of  the 
Jacobson  contract,  and  signed  the  name  of 
O.  B.  Stone  thereto,  and  that  she  had  author- 
ity to  so  sign,  and  thinks  that  she  gave  the 
contract  and  assignment  to  the  plaintiff,  and 
that  after  plaintiff  paid  the  purchase  price 
in  full  the  contract  was  surrendered  by  her 
and  she  received  her  deed;  that  Jacobson 
listed  the  lote  with  the  O.  B.  Stone  Realty 
Omnpany  for  sale,  and  that  when  they  were 
sold  to  plaintiff  they  were  sold  for  him.  On 
cross-examination  she  testified  that  she  had 
no  Independent  recollection  of  seeing  Jacob- 
son  sign  the  assignment  or  when  it  was  made, 
except  as  It  appeared  from  the  writing ;  that 
she  believed  that  the  contract  was  delivered 
to  the  plaintiff,  because  it  was  her  usual 
manner  of  doing  business,  and  that  she  had 
no  recollection  how  much  had  been  paid  on 
the  lots  by  Jacobson,  but  that  the  books  of 
G.  B.  Stone  would  show.  The  contract  with 
Jacobson  was  offered  in  evidence;  it  was 
executed  on  behalf  of  defendants  by  O.  B. 
Stone.  It  contained  an  agreement  to  convey 
to  Jacobson  the  lots  conveyed  to  plaintiff  in 
ccHislderatlon  of  the  sum  of  $500,  $50  of 
which  was  paid  at  the  time  of  executing  the 
contract,  the  balance  to  be  paid  at  $25  per 
month,  with  interest  at  the  rate  of  8  per  cent, 
on  deferred  payments.  It  provided,  in  event 
of  default  being  made  by  Jacobson  to  make  or 
complete  any  payment  as  therein  stipulated, 
all  money  paid  by  him  should  be  forfeited 
as  liquidated  damages,  and  provided  that 
time  is  the  essence  of  the  contract  Tltis 
contract  was  entered  into  on  February  7, 
1910.  Indorsed  on  the  back  of  the  contract 
is  the  following: 

"Oklahoma  City,  Okla.,  July  21,  1910. 
"For  value  received  I  hereby  assign  and  trans- 
fer to  Mrs.  J.  D.  Thayer  all  my  right,  title  and 
interest  to  the  within  and  foregoing  instrument, 
who  agrees  to  keep  up  all  payments  as  specified 
during  the  life  of  this  contract. 

"H.  Jacobson. 
"Consented  to  by  Calvin  D.  Andrews,  by  G. 
B.  Stone." 

The  plaintiff  was  corroborated  as  to  the 
representation  made  by  Glover  that  the  lots 
lay  west  of  St.  Mary's  Academy,  and  within 
two  blocks  thereof,  by  a  witness  who  beard 
the  conversation  between  the  plaintiff  and 
Glover  immediately  before  he  took  the  plain- 


tiff to  see  the  lots.    This  Is  sut^tantially  all  ' 
the  material  testimony  bearing  upon  the  is- 
sues in  this  case. 

It  is  insistently  urged  by  counsel  for  de- 
fendants that  the  judgment  of  the  trial  court 
is  against  the  weight  of  the  testimony  and  is 
unsupported  by  the  testimony;  that  thf  evi- 
dence does  not  establish  the  agency  of  Glover 
for  the  defendants;  that  fraud  must  be  es- 
tablished by  testimony  clear  and  convincing; 
and  that  the  testimony  in  the  instant  case 
does  not  so  establish  it  On  the  other  hand, 
counsel  for  plaintiff  insist  that  defendants, 
having  received  the  fruits  of  the  transaction, 
.are  bound  by  any  representations  made  by 
their  agent,  and  that,  this  being  an  equity 
case,  the  rules  that  in  equity  the  degree  u. 
proof  required  to  establish  fraud  is  not  so 
great  as  In  an  action  at  law,  and  that  In 
equity  fraud  may  be  presumed  from  the  cir- 
cnmstances  of  the  case,  apply. 

The  most  serious  question  that  confronts 
us  in  the  consideration  of  this  cause  is  not 
whether  the  evidence  is  sufficient  to  support 
the  finding  of  the  trial  court  that  the  plain- 
tiff was  defrauded,  but  whether  the  evidence 
is  sufficient  to  support  the  finding  that  the 
party  making  the  alleged  fraudulent  repre- 
sentations was  the  agent  of  the  defendants 
and  acting  for  them  in  the  transaction  in 
wlilch  such  representations  were  made.  The 
record  in  this  case  does  not  contain  all  the 
testimony  that  might  have  been  presented  to 
elucidate  the  controverted  issues  of  fact 
However,  the  burden  was  upon  the  plaintiff 
to  make  out  her  case,  and  while  it  may  be 
admitted  that  fraud  may  in  an  equity  case 
be  presiuned  from  tJie  circumstances  of  the 
onae.  and  that  so  high  a  degree  of  proof 
thereof  as  is  necessary  in  an  action  at  law  is 
not  required,  yet  agency  cannot  be  presumed 
upon  any  lesser  degree  of  proof  in  equity 
than  at  law. 

The  only  evidence  on  behalf  of  plaintiff 
that  Glover  was  acting  for  the  def enaants  in 
selling  these  lots  to  her  Is  the  undLsjiuted 
fact  that  he  was  employed  In  ilie  office  of 
G.  B.  Stone,  who  was  duly  authorised  to 
make  sale  of  the  lots  in  Morris  I^awn  Addi- 
tion, and  the  testimony  of  plaintiff  that  Glov- 
er told  her  that  the  defendant  Andrews  was 
the  owner  of  the  lots  in  question.  It  may  be 
idded  that  it  is  undisputed  that  the  defend- 
ants received  the  sum  of  $500,  with  interest  on 
deferred  payments,  for  these  lots,  all  of  which, 
except  the  first  payment  of  $150,  at  least, 
was  paid  by  plaintiff.  On  the  other  hand, 
the  evidence  of  defendants  that  Jacobson 
held  a  contract  for  a  deed  to  these  lots  at ' 
the  time  they  were  purchased  by  plaintiff  is 
not  rebutted.  There  Is  no  evidence  iij  the 
record  that  Jacobson  was  In  default  In  the 
payments  due  upon  the  contract,  or  that  his 
contract  had  ever  been  forfeited.  While 
the  testimony  is  In  conflict  as  to  whether 
the  purported  assignment  upon  the  back  of 
his  contract  was  ever  delivered  to  the  plain- 
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tiff  or  that  she  had  any  knowledge  thereof, 
yet  It  Is  dear  that  Jacobscm,  at  tho  time 
these  lots  were  sold  to  plaintiff,  held  a  valid 
contract  of  sale  for  them.  The  anthorlty 
given  to  Glover's  employer  to  sell  the  lots 
In  this  addition  must  evidently  have  ceased 
as  to  any  of  the  lots  npon  a  sale  thereof,  so 
that,  when  the  lots  In  question  were  sold  to 
Jacobson,  the  authority  of  Stone  to  sell  these 
particular  lots  for  the  defendants  mnst  have 
terminated,  at  least,  until  the  sale  to  Jacob- 
son  failed  In  completion,  or  for  any  reason 
the  contract  with  Jacobson  was  terminated. 

That  being  the  case.  It  seems  clear  to  us 
that  the  weight  of  the  testimony  shows  that 
when  plaintiff  purchased  the  lots  Jacobson 
held  a  valid  contract  for  deed  to  them,  that 
he  bad  listed  them  for  resale  with  the  G.  B. 
Stone  Realty  Company,  and  that  said  Bealty 
Company  and  their  employ^.  Glover,  were 
acting  for  Jacobson  In  making  the  sale.  As 
against  the  evidence  offered  by  defendants  to 
this  effect  we  have  only  the  testimony  of 
plaintiff  that  Glover  told  her  that  the  lots 
were  owned  by  the  defendants,  and  the  evi- 
dence that  defendants  received  the  balance 
of  the  purchase  money  from  the  plaintiff 
and  executed  to  her  a  deed  to  the  lots.  As 
to  the  testimony  of  the  plaintiff  that  Glover 
told  her  the  lots  were  owned  by  the  defend- 
ants. If  that  may  be  considered  as  amounting 
to  a  statement  that  he  was  acting  for  defend- 
ants In  making  the  sale,  the  rule  Is  elemen- 
tary that  agency  cannot  be  established  by 
declarations  of  the  agent  alone.  If  we  con- 
sider the  fact  that  defendants  received  the 
purchase  money  from  the  plaintiff,  and  the 
contention  Is  made  that  they  ratified  the 
acts  of  Glover  in  making  the  sale,  we  must, 
In  the  absence  of  satisfactory  evidence  that 
Glover  was  acting  for  them  In  selling  these 
lots  to  plaintiff,  find,  before  they  can  be  held 
to  have  ratified  his  unauthorized  act,  that 
they  had  knowledge  of  what  had  been  done  In 
the  premises,  and  the  record  Is  entirely  silent 
as  to  any  knowledge  of  this  transaction  on 
the  part  of  the  defendants. 

if  the  evidence  in  behalf  of  the  defendants 
be  true,  and  the  contract  of  Jacobson  was 
assigned  to  plaintiff,  and  her  Initial  payment 
used  to  return  to  Jacobson  the  money  paid 
by  hira  on  the  contract,  the  receipt  by  de- 
fendants of  the  subsequent  Installments  of 
the  purchase  price  paid  by  plaintiff  would  be 
In  compliance  with  their  contract  with  Jacob- 
son  as  assigned  to  plaintiff,  and  would  give 
rise  to  no  liability  on  the  part  of  the  defend- 
ants for  any  misrepresentations  or  fraud 
practiced  In  behalf  of  Jacobson. 

The  execution  by  the  defendants  of  a  deed 
to  plaintiff  stands  In  the  same  position,  if 
plaintiff  was  the  assignee  of  Jacobson's  con- 
tract, upon  completing  the  payment  of  the 
purchase  price  she  was  entitled  to  a  deed, 
and  defendnnts  In  executing  a  deed  to  Ber 


were  only  carrying  out  the  terms  of  tbis 
contract  with  Jacobson. 

The  record  shows  that  Jacobson  had  * 
contract  for  the  purchase  of  these  lots,  and, 
there  being  nothing  In  the  record  to  show 
that  the  same  was  not  still  In  full  force  and 
effect  at  the  time  that  plaintiff  negotiated  for 
the  purchase  of  these  lots,  we  think  the  find- 
ing of  the  trial  court  that  Glover,  In  negoti- 
ating the  sale  of  these  lots  to  plaintiff,  acted 
as  the  agent  of  the  defendants.  Is  against  the 
weight  of  the  evidence,  and,  there  being  no 
evidence  of  circumstances  sufficient  to  show 
any  ratification  of  the  Act  of  Glover  by  tbe 
defendants,  no  responsibility  therefor  can  be 
Imposed  upon  the  defendants. 

The  Judgment  of  the  trial  court  should  be 
reversed. 

PEOt  CCBIAM.    Adopted  In  whole. 


FIST  et  bL  V.  liA  BATTB.     (No.  6975.) 
(Supreme  Court  of  Oklahoma.    April  2,  1918.) 

(SyUahtu  ly  the  Court.) 

1.  IHTOXICATINO    Liquors    ©=326— Porkiqn 
CowTRACT— Legality— Enfobcmusmt. 

A  contract  made  in  the  state  of  Colorado 
and  valid  In  that  state,  the  consideration  at 
which  was  the  transfer  of  a  saloon  in  Colorado, 
including  a  stock  of  intoxicating  liquors,  will 
l>e  enforced  by  tbe  courts  of  the  state  of  Okla- 
homa when  their  Jurisdiction  is  duly  invoked 
and  it  is  not  shown  that  such  contract  contem- 
plated a  violation  of  the  laws  of  Oklahoma. 

2.  CONTBAOTS   «=»141(1)  —  Illeoalitt  —  Pee- 
SnXPTION  ANO  BUBDKN  OF  PbOOF. 

Tbe  presumption  is  that  contracts,  on  tiieir 
face  lawful  and  made  in  apparent  good  faith, 
are  valid,  and  a  party  to  such  contracts  wlio 
seeks  to  avoid  liaDility  on  the  ground  of  bad 
faith  or  alleged  unlawful  nature  of  the  transac- 
tions involved  has  the  bnrden  of  alleging  and 
proving  the  necessary  facts  to  overcome  sock 
presumption. 

Commissioners'  Opinion,  Division  Na  L 
Appeal  from  District  Court,  Osage  County: 
R.  H.  Hudson,  Judge. 

Action  by  Julius  Fist  and  Shnanuel  Fist, 
doing  business  under  tbe  firm  name  of  Julius 
Fist  &  Ck>.,  against  Edna  La  Batte.  Judg- 
ment for  defendant,  and  plaintifl  appeals. 
Beversed  and  remanded,  with  directions  to 
render  judgmmt  for  plaintiffs. 

J.  H.  Worten  and  J.  W.  Arrlngton,  both 
of  Pawhuska,  for  plaintiffs  In  error.  Grin- 
stead  &  Scott,  both  of  Pawhuska,  for  defend- 
ant In  error. 

STEWART,  0.  The  plaintiffs  commenced 
action  against  the  defendant  on  a  series  of 
past-due  promissory  notes  In  a  total  sum  of 
$1,3(H)  principal,  bearing  Interest  at  6  per 
cent  from  January  21, 1910,  secared  by  mort- 
gage on  land  In  Osage  county,  OkL,  whldi 
notes  and  mortgage  are  alleged  to  have  been 
executed  In  the  state  of  Cidorado  In  favor  ot 
Samuel  Schwarta,  and  by  him  assigned  and 
indorsed  In  due  course  to  the  plaintiffs.  The 
defendant  pleads  as  her  sole  defense  that  the 
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notes  and  mortgage  were  executed  by  bar 

husband,  John  La  Batte,  and  herself  in  consid- 
eration of  aale  to  John  La  Batte  by  Samuel 
Schwartz  of  one-half  interest  in  a  saloon  bual- 
nesa  in  the  state  of  Colorado,  including  a  stock 
of  intoxicating  liquors.  In  contraventloo  of 
public  policy  In  that  La  Batte  was  a  half-breed 
Slonx  Indian,  aucfa  sale  being  thereby  In  vio 
latlon  of  the  statutes  of  Ck>lorado  and  of  the 
act  of  Congress  of  June  30,  1887  (chapter  109, 
29  Stat  506  [U.  S.  Corap.  St  1816,  |  4137}), 
prohibiting  the  sale  of  intoxicating  liquors  to 
an  Indian;  that  such  IlquoiB  were  sold  os- 
tensibly to  Milton  Barnes,  a  white  man, 
brodier-in-law  of  La  Batte,  and  bill  of  sale 
was  executed  by  Scbwarta  transferring  such 
property  to  Barnes  for  the  puriMse  of  c(msum- 
matlng  an  illegal  sale  of  such  UquoiB  to  litt 
Batte,  and  was  an  attempt  to  circumvent  and 
avoid  the  statutes  of  Colorado  and  of  the 
United  States;  and  that  the  plaintiffs  be- 
came Indorsees  of  such  notes  and  mortgage 
with  full  knowledge  of  such  facts. 

It  developed  in  the  testimony  that  the  notes 
and  mortgage  were  transferred  to  tbe  plaln- 
tUt  b^ore  maturity  as  collateral  security  for 
an  indebtedness  of  $656.34  owing  by  Schwartz 
to  tbe  plaintiffs.  The  trial  court,  after  bear- 
ing tbe  evidence,  held  that  the  amount  of  said 
notes  in  exc^s  of  such  sum  was  void,  and 
that  tbe  notes  should  be  canceled  as  to  such 
excess,  reserving  any  holding  as  to  the  val- 
idity of  such  notes  in  tbe  hands  of  tbe  plaln- 
tlfls  as  to  such  sum  of  $656.34.  Tbe  court 
concluded,  however,  that  neither  tbe  notes 
nor  mortgage  could  be  enforced  by  tbe  courts 
of  tbis  state  because  of  the  public  policy  as 
expressed  In.  our  Constitution  and  statutes 
prohibiting  the  sale  of  intoxicating  liquor  in 
this  state.  Judgment  was  rendered  canceling 
the  notes  for  tbe  excess  above  the  sum  of 
$656.34,  canceling  the  mortgage  In  toto,  re- 
moving all  clond,  because  of  eacb  mortgage 
from  tbe  title  of  the  defMidant  to  the  land 
involved,  and  adjudging  that  neither  the 
plaintiffs  nor  Samuel  Schwartz  had  any 
li^t,  title,  equity,  or  interest  in  or  to  said 
land.     Plaintiffs  duly  appeal  to  this  court. 

[1]  It  Is  agreed  by  tbe  parties  that,  if 
Schwartz,  in  good  faith,  sold  the  saloon, 
Indudlng  the  Intoxicating  liquors,  to  Barnes, 
the  white  man,  and  not  to  La  Batte,  the 
balf-breed-  Indian,  the  contract  was  lawful 
In  Colorado  and  could  be  enforced  in  tbat 
state  under  tbe  law  as  it  tben  existed.  We 
may  say  in  tbe  outset  tbat  tbe  trial  court 
was  wrong  In  holding  that  tbe  courts  of 
Oklahoma  would  not  enforce  tbe  contract 
under  consideration,  if  the  same  was  valid  In 
Colorado,  where  made.  Tbe  same  trial  court, 
in  another  case,  bad  previously  held  that  an 
obligation  arising  for  tbe  purchase  price  of 
intoxicating  liquors  to  be  bandied  in  Texas, 
bought  by  a  resident  of  Texas  from  a  resident 
of  Ohio,  could  not  be  enforced  In  tbe  courts 
of  tbis  state.  At  the  time  of  the  trial  in  the 
Instant  case,  the  former  case  bad  been  nppeal- 
ed,  but  bad  not  been  determined  by  tbis  court 
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Since  sucb  time,  however,  the  Judgment  In 
such  former  case  has  been  reversed,  it  being 
held  that,  as  the  contract  was  valid,  both  un- 
der the  laws  of  tbe  state  of  Texas  and  of  the 
state  of  Ohio  and  the  transaction  In  no  vrlse 
affected  tbe  prohibitory  laws  or  other  public 
policy  of  this  state,  the  courts  of  the  state  of 
Oklahoma,  having  duly  acquired  Jurisdiction 
of  the  parties,  would  enforce  the  obligation 
under  the  well-established  rule  tbat  a  con- 
tract good  where  made  is  good  everywhere 
and  a  contract  invalid  where  made  Is  invalid 
everywhere.  Klein  v.  Keller,  42  Okl.  592,  141 
Pac.  1117,  Ann.  Cas.  1916D,  1070.  Counsel  for 
defendant  in  their  brief  seek  to  distinguish  tbe 
facts  in  Klein  v.  Keller,  supra,  from  tbe  facts 
In  the  Instant  case,  but  an  examination  of  the 
opinion  rendered  will  lead  to  tbe  inevitatde 
conclusion  that  the  same  underlying  prln< 
dples  of  law  are  involved  In  each  case.  In 
tbe  Instant  case  It  is  not  contended  that  the 
liquor  was  to  be  Introduced  Into  tbe  state  of 
Oklahoma  or  otherwise  handled  In  violation 
of  law.  Unquestionably,  tbe  courts  of  tbl£ 
state  will  not  lend  their  aid  to  enforce  any 
contract  having  for  its  object  In  part  or 
in  whole  the  violation  of  law.  However, 
under  tbe  comity  of  states  and  the  federal 
Constitution,  It  would  be  tbe  duty  of  the 
courts  of  this  state  to  enforce  any  contract 
made  In  a  sister  state  and  valid  under  the 
laws  of  such  state,  but  a  contract  having  for 
one  of  its  objects  the  violation  of  a  law  of  the 
state  of  Oklahoma,  or  which  would  necessa- 
rily result  in  such  violation,  would,  we  think, 
neither  be  enforceable  In  the  state  of  Oklaho- 
ma nor  in  the  state  where  made. 

[2]  It  being  admitted  that  the  lex  lad 
permitted  tbe  sale  of  intoxicating  liquors  to 
a  white  man,  we  will  now  assume,  without 
deciding,  that  the  notes  and  mortgage  la 
question  would  be  invalid,  under  the  law  as 
applied  to  the  facts  in  the  Instant  case,  U 
the  sale  were  made  to  La  Batte,  the  Indian, 
and  not  to  Barnes,  bia  white  brother-in-law, 
and  we  will  consider  whether  or  not  the  tes- 
timony sustains  the  finding  that  tbe  liquor 
was  not  sold  to  Barnes,  but  to  I.a  Batte.  Tbe 
defendant  has  admitted  In  the  answer  tbat 
the  legal  title  of  the  property  was  placed  in 
Barnes,  but  charges  tbat  such  was  done  as  a 
subterfuge  to  avoid  tbe  force  of  the  prohib- 
itory statutes  against  such  a  sale  to  Indians. 
The  burden  of  overcoming  the  presumption  of 
validity  and  good  faith  and  to  establish  the 
collusion  rests  upon  the  defendant.  The  trial 
court,  on  motion  of  the  plaintiffs,  properly 
required  tbe  defendant  to  assume  the  burden 
of  proof,  whereupon  the  defendant  introduced 
the  depositions  of  Samuel  Schwartz  and  oth- 
ers taken  by  the  plaintiffs  in  Colorado  after 
which  she  testified  in  her  own  behalf.  There 
was  no  other  evidence  Introduced.  The  testi- 
mony of  Schwartz  was  to  the  effect  that  he 
sold  to  Barnes;  that  Barnes  had  previously 
purchased  a  half  interest  in  the  business,  and 
agreed  that,  if  Schwartz  would  sell  him  the 
other  half  Interest  be  would  pay  $1,300  for 
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the  same,  and  that  La  Batte  and  wife  would 
secure  the  payment  with  a  mortgage  on  Okla- 
homa land.  He  also  testified  that,  after  the 
transfer,  the  saloon  was  managed  entirely 
by  Barnes;  that  La  Batte,  so  far  as  could  be 
observed,  had  nothing  to  do  with  its  man- 
agement or  control;  that  he  did  not  know 
that  Mr.  and  Mrs.  T^  Batte  were  Indians; 
that  he  met  Mrs.  La  Batte  only  at  the  time 
when  she  came  to  sign  the  mortgage,  and 
that  no  discussion  was  hud  concerning  the 
deal  at  that  time.  The  testimony  given  by 
each  of  the  plaintiffs  was  read,  and  they  say 
that  they  had  no  knowledge  of  La  Batte 
claiming  any  interest  in  the  saloon,  or  of  the 
saloon  being  sold  to  him,  If  such  was  the  case, 
at  the  time  they  became  the  indorsees  of  the 
notes  and  mortgage.  There  is  not  a  particle 
of  testimony  by  any  witness  to  show  collu- 
'  slon  or,  even  inferential  ly.  to  show  that 
Schwartz  sold  the  half  interest  in  the  saloon 
to  any  person  but  Barnes.  Mrs.  La  Batte  does 
not  claim  to  have  any  personal  knowledge 
of  the  transaction  except  the  fact  of  signing 
the  notes  and  mortgage.  In  answer  to  ques- 
tions by  her  counsel  she  testified  that  she 
made  the  note  and  mortgage  to  pay  for  a 
half  interest  in  a  saloon  which  her  husband 
was  purchasing.  She  does  not  testify  to  any 
facts  or  circumstances  tending  to  show  why 
the  bill  of  sale  was  made  to  Barnes  and  not 
to  her  husband.  In  answer  to  questions  of 
counsel  for  plaintiffs,  she  testified  that  all 
she  knew  about  the  transaction  was  what 
her  husband  told  her;  that  she  did  not  Iiave 
any  conversation  with  Schwartz  about  the 
matter,  did  not  discuss  the  same  when  she 
signed  the  mortgage,  and  based  her  testimony 
solely  upon  the  infonuation  given  by  her 
husband.  I'lalutlffs  moved  to  strike  her  testi- 
mony as  to  matters  told  her  by  her  husband 
as  hearsay.  The  motion  should  have  been 
sustfilned,  but  was  overruled  by  the  court, 
the  plaintiffs  excepting.  Such  testimony 
was  wholly  Incompetent,  and  was  the  only 
testimony  offered  by  the  defendant  on  the 
vital  and  decisive  question  as  to  whom  the 
saloon  was  sold.  There  is  not  a  semblance 
of  competent  testimony  tending  to  support 
the  allegations  that  La  Batte  was  the  real 
purchaser,  or  that  shows  that  there  was  any 
subterfuge  or  bad  faith  on  the  part  of 
Schwartz.  The  fact  that  La  Batte  ana  bis 
wife  gave  notes  and  mortgage  to  secure  the 
payment  of  the  money  is  not  evidence,  under 
the  issues  in  this  case,  to  show  that  La  Batte 
was  the  purchaser. 

The  defendant  is  an  educated  Osage  Indian. 
It  is  admitted  that  a  certificate  of  competency, 
had  been  is.sued  to  her,  and  that  she  was  not 
inhibited  from  incumbering  the  land  for 
lawful  purposes.  The  plaintiffs  are  entitled 
to  Judgment  for  the  full  amount  due  on  the 
notes,  and  for  foreclosure  of  the  mortgage. 
By  the  terms  of  the  mortgage  the  plaintiffs 
may  be  allowed  a  reasonable  sum,  not  to 
exceed   $75,    as   attorney's   fees,   but   they 


failed  to  offer  testimony  aa  to  the  rsasooaMe 
value  of  attorney's  services.  Following  the 
precedent  In  Holland  Banking  Co.  r.  Dicks, 
170  Paa  253,  in  the  absence  of  sndi  testi- 
mony, or  a  provision  in  the  contract  for 
a  specific  sum  as  attorney's  fees,  k«  are 
unable  to  allow  attorney's  fees. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded,  with  directions  to  render  Judgment 
In  favor  of  the  plaintiffs  for  the  sum  of 
11,300,  with  interest  at  6  per  cent,  per  annum 
from  January  21,  1910,  for  costs  and  for 
fordosure  of  the  mortgage  and  sale  tA  the 
land;  the  proceeds  to  be  applied  in  satis- 
faction of  the  Judgment  and  costs,  tbe  resi- 
due, if;  any,  to  be  paid  to  defendant. 

PES  CURIAiM.    Adopted  in  whole. 


MARSH  MILLING  &  GRAIN  CO.  t.  GDAB- 

ANTI  STATE  BANK  OP  ABIV 

MORE.    (No.  8469.) 

(Supreme  Court  of  Oklahoma.    April  2,  191&) 

(Sylldbu*  by  the  Court.) 

1.  Banks  and  Banking  ©=»96  —  Puwjhass 
OF  Bill  of  Lading  with  Draft  Attachko 
—Ultra  Vtres  —  Stathtb  —  "BxrriNO  os 
Selling  Goods,  Chattels,  Waxes  ok  Mib- 
cbandise." 

A  state  bank,  buying  a  draft,  with  a  Inll 
of  lading  for  a  car  of  merchandise  atta<4i«4. 
which  bill  of  lading,  together  with  the  draft. 
is  indorsed  to  it,  ig  not  engaging  in  trade  or 
commerce  by  buying  or  selling  goods,  cliattels. 
or  merohanmRC  in  contravention  of  section  2G8. 
Rev.  Laws,  1910. 

2.  Carriers  «=>56  —  Tbansfk*  of  Bnx  of 
Lading— Title  to  Propertt. 

When  a  bill  of  lading  in  favor  of  the  draw- 
er is  by  him  indorsed  to  a  bank  with  draft  at- 
tached, and  the  draft  paid  to  the  drawer  bv  the 
bank,  surh  transaction  has  the  effect  to  buns- 
fer  the  legal  title  of  the  property  called  for  in 
the  bill  of  lading  to  the  bank. 

3.  Cabribrb  $=»94(3)— Conversion  of  Goods 
— Intervention — Proof  of  Valite. 

In  an  action  against  a  railroad  company  for 
the  conversion  of  a  car  of  grain  covered  by  a 
bill  of  lading  held  by  a  bank,  the  railroad  com- 
pany paid  into  court  the  amount  demanded  by 
the  bank.  A  milling  company  intervened  la 
said  action,  claiming  an  interest  in  the  money  lo 
paid  into  court.  Held,  that  the  railroad  com- 
pany having  confessed  its  liability  to  pay  the 
amount  demanded  by  plaintiff,  as  l>etweeo  the 
plaintiff  and  the  intervener  no  proof  of  the  val- 
ue of  said  car  of  grain  waB>  necessary. 

Commissioners'  Opinion.  Division  No.  1. 
Error  from  County  Court,  Carter  County: 
Thomas  W.  Champion,  Judge. 

Action  by  Guaranty  State  Bank  of  Ard- 
more,  OkL,  against  the  St.  Louis  &  San 
Francisco  Railway  Company  and  others. 
Marsh  Milling  &  Grain  Company  intervenes. 
Judgment  for  plaintiff,  and  intervener  brings 
error.    Affirmed. 

Geo.  S.  March,  of  MadiU,  for  plaintUT  bi 
error.  J.  A.  Bass,  of  Ardmore,  for  defetxlant 
in  error. 


CsoFor  oUiar  cum  see  «am«  topic  and  KSY -NUMBER  in  all  Key-Numbered  DigeaU  and  ladAzaa 
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RUMMOftS.  C.  On  October  6,  1914.  one 
J.  N.  Barrall  dellyered  to  tbe  Gulf,  Colo- 
rado &  Santa  F6  Railroad  Company,  at  Da- 
vis, Okl.,  one  car  of  oats  for  delivery  at  Ma- 
dlll,  Okl.  A  bill  of  lading  was  Issued  by  said 
railroad  company  to  J.  N.  Barrall,  with  In- 
structions to  notify  Ifarsh  Milling  &  Grain 
Company  at  Madlll,  Okl.  J.  N.  Barrall  at- 
tached this  bill  of  lading  to  a  draft  upon 
tbe  Marsh  Milling  &  Grain  Company  for 
tbe  sum  of  $582.85,  which  draft  and  bill  of 
lading  he  negotiated  and  transferred  by  in- 
dorsement to  tbe  plaintiff,  and  received  cred- 
it for  the  face  value  of  the  draft.  Barrall 
thereafter  drew  from  tbe  plaintiff  bank  all 
of  said  funds  except  tbe  sum  of  $68.  Upon 
the  arrival  of  tbe  car  of  oats  at  Madlll,  tbe 
St  Louis  &  San  Francisco  Railway  Company 
delivered  it  to  the  intervener,  Marsh  Milling 
&  Grain  Company.  Payment  of  the  draft, 
upon  presentation,  was  refused  by  Marsh 
Milling  db  Grain  Company.  The  plaintiff 
then  commenced  this  action  against  the  St 
Louis  &  San  Francisco  Railway  Company  to 
recover  the  sum  of  $582.85  for  the  cod  version 
of  said  car  of  oats,  claiming  to  be  the  owner 
thereof  because  of  the  indorsement  to  it  of 
said  bill  of  lading.  The  railway  company 
came  into  court  and  filed  an  affidavit  recit- 
ing that  it  had  in  its  possession  the  sum  of 
$582.85  paid .  to  it  by  tbe  intervener,  and 
offered  to  pay  said  sum  into  court  The  af- 
fidavit further  recited  that  the  intervener 
claimed  an  interest  in  tbe  said  sum  of  mon- 
ey, and  that  tbe  money  was  i)ald  to  it,  and 
turned  into  court  without  collusion  between 
It  and  tbe  intervener.  Upon  order  of  tbe 
court  the  money  was  paid  into  the  registry 
of  tbe  court  by  the  railroad  company.  Marsh 
Milling  &  Grain  Company  filed  a  petition  of 
Intervention  denying  that  plaintiff  was  tbe 
owner  of  the  car  of  oats  or  tbe  owner  and 
bolder  of  tbe  bill  of  lading,  alleging  that 
tbe  plaintiff  held  said  bill  of  lading  and 
draft  attached  merely  as  a  collecting  agent 
for  J.  N.  BarralL  The  petition  further  al- 
leges an,,  indebtedness  due  tbe  intervener 
from  J.  N.  Barrall  in  the  sum  of  $462.95. 
Tbe  plaintiff  moved  to  strike  tbe  petition  in 
Intervention  from  tbe  files,  which  motion 
was  overruled  by  the  court,  plaintiff  except- 
ing. Plaintiff,  in  reply  to  the  petition  in  in- 
tervention, alleged  the  purchase  of  the  bill 
of  lading  In  good  faith  and  in  due  course  of 
business. 

Upon  the  trial  the  cashier  of  the  plaintiff 
testified  that  it  had  purchased  the  bill  of 
lading  by  discounting  a  draft  attached  there- 
to in  the  sum  of  $582.85  from  J.  N.  Barrall ; 
that  Barrall  was  given  credit  for  the  face 
value  of  tbe  draft  upon  his  account  with  the 
plaintiff ;  that  tbe  draft  has  never  been  paid, 
and  that  Barrall  bad  drawn  out  all  of  said 
sum  except  tbe  sum  of  $68.  The  Intervener 
offered  evidence  tending  to  show  that  Barrall 
was  indebted  to  it  in  the  sum  of  $462.95.  At 
tbe  conclusion  of  tbe  testimony  the  court 
sustained  the  motion  of  tbe  plaintiff  to  di- 1 


rect  a  verdict  in  Its  favor.  The  intervener, 
having  unsuccessfully  moved  for  a  new  trial, 
brings  this  proceeding  in  error  to  reverse 
tbe  judgment  rendered  upon  such  verdict 

[1]  The  only  assignment  of  error  argued 
in  the  brief  of  counserfor  the  intervener  is 
that  tbe  court  erred  in  overruling  its  mo- 
tion for  a  new  triaL  Under  this  assignment 
it  is  urged  that  plaintiff  was  not  entitled  to 
recover  because  the  transaction  was  ultra 
vires,  being  in  contravention  of  section  266, 
B.  L.  1910,  which  provides: 

"No  bank  shall  employ  its  moneys,  directly  or 
indirectly,  in  trade  or  commerce,  by  buying  or 
selling  goods,  chattels,  wares  or  merchandise." 

Counsel  for  intervener,  we  think,  miscon- 
ceives the  nature  of  this  transaction.  The 
plaintiff  In  tbe  Instant  case  did  not  purchase 
from  Barrall  tbe  car  of  oats  In  controversy, 
but  it  did  purchase  from  him  the  draft  upon 
the  Intervener,  to  which  tbe  bill  of  lading, 
duly  Indorsed,  was  attached.  The  purchase 
of  tbe  draft  carried  with  it  tbe  bill  of  lading 
as  collateral  security  for  tbe  payment  of 
the  draft,  and  ownership  of  the  bill  of  lading 
vested  title  in  plaintiff  to  tbe  car  of  oats  cov- 
ered by  such  bill  of  lading,  under  tbeprovl^ 
slon  of  section  829,  R.  L.  1910.  The  purchase 
of  this  draft  and  bill  of  lading  Is  clearly 
within  tbe  powers  given  by  our  statutes  to  a 
banking  corporation.  Section  259,  R.  L.  1910 
Among  tbe  powers  enumerated  in  that  sec- 
tion is  tbe  power  to  buy  and  sell  exchange, 
so  that,  even  If  the  plea  that  the  transaction 
was  ultra  vires  as  to  tbe  plaintiff  may  be  in- 
terposed by  intervener,  which  we  do  not  de- 
termine, It  is  apparent  that  tbe  contention  is 
without  merit 

[2]  It  is  further  contended  by  tbe  interven- 
er that  ownership  of  tbe  bill  of  lading  did  not 
transfer  title  to  the  oats  to  the  plaintiff  bank 
so  as  to  entitle  it  to  maintain  an  action  for 
tbe  conversion  thereof.  Unfortunately  for 
the  plaintiff,  this  court  has  determined  this 
question  adversely  to  its  contention.  In 
State  National  Bank  v.  Wood,  43  OkL  251, 
142  Pac.  1002,  it  is  said: 

"Where  a  bill  of  lading  in  favor  of  the  as- 
signor is  by  him  indorsed  to  the  bank  with  draft 
attached,  and  tbe  draft  paid  to  the  assignor  by 
the  bank,  held,  that  such  a  transaction  had  the 
effect  to  transfer  tbe  legal  title  of  tbe  proper^ 
called  for  in  tbe  bill  to  tbe  bank.!' 

[8]  The  next  contention  by  the  Intervener 
Is  that  there  was  no  evidence  as  to  tbe  val- 
ue of  the  car  of  oats,  and  therefore  no  evi- 
dence warranting  the  court  in  directing  a 
verdict  In  favor  of  tbe  plaintiff  in  the  sum 
of  $582.85.  It  is  true  tbe  record  contains  no 
evidence  as  to  the  value  of  this  car  of  oats, 
but  it  must  be  remembered  that  this  action 
was  commenced  by  the  plaintiff  against  tbe 
St  Louis  &  San  Francisco  Railway  Com- 
pany. The  railway  company,  being  unwill- 
ing to  defend,  paid  into  court  tbe  amount 
alleged  to  be  due  plaintiff  in  its  petition. 
The  issue  raised  by  the  plea  in  intervention 
was  the  title  of  tbe  plaintiff  to  the  money 
.so  paid  Into  court.    Tbe  intervener  claimed 
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CO  be  entitled  to  tbe  sum  of  $462.95  of  tbe 
money  so  paid  into  court,  upon  tbe  theory 
that  the  money  was  the  property  of  Barrall, 
and  that  he  was  Indebted  to  it  in  that  sum. 
No  issue  was  presented  in  tbe  pleadings  as 
to  the  value  of  the  car  of  oats.  The  only 
controversy  was  over  the  funds  paid  Into 
court  by  the  defendant  railway  company  in 
satisfaction  of  lis  liability.  The  right  of  the 
plaintiff  to  recover  having  been  determined, 
the  amount  of  its  recovery  was  fixed  by  the 
admission  of  the  defendant  whom  plaintiff 
bad  elected  to  sue.  Goodrich  t.  Williamson, 
10  Okl.  617,  63  Pac,  974.  The  intervener  had 
no  Interest  in  the  fund  except  to  establish 
its  claim  to  a  portion  of  it  as  the  property 
of  Barrall,  and  is  not  now  in  a  position  to 
qaestion  the  amount  of  plaintiff's  recovery, 
but  could  only  question  plaintiff's  title  to 
tb»  funds. 

Finding  no  error  In  the  record,  tbe  Judg- 
ment should  be  affirmed. 

FEB  CURIAM.    Adopted  in  whole. 

Cn  Okl.  M) 

BEARlfAN  et  al.  v.  HUNT,  County  Jndne, 
et  al.     (No.  8687.) 

(Supreme  Court  of  Oklahoma.    April  2.  1918.) 
(Syllalut  ly  the  Court.) 

1,  PBOCKSS   <f*=»118  —  BXE]CFTION  FBOM   SEBV* 

ICE — Witness. 
One  who  is  in  good  faith  attending  court 
as  a  material  witness,  or  as  a  suitor,  in  a  coun- 
ty other  than  that  of  his  residence,  is  exempt 
from  service  of  summons  in  an  action  brought 
in  that  county,  though  his  attendance  is  not 
la  obedience  to  a  subpoena. 

2,  Pbocess  ®s=»19— Summons— County. 

If  service  of  summons  is  not  legally  obtain- 
ed on  one  of  several  defendants,  in  the  county 
where  tbe  action  is  brought,  a  summons  cannot 
be  issued  thereon  to  any  other  county,  and 
there  be  legally  served  on  any  one  or  more  of 
the  codefendants. 

Error  from  District  Court,  Wagoner  Coon- 
ty;   Chas.  G.  Watts,  Judge. 

Suit  by  W.  T.  Hunt,  County  Judge  of  Wag- 
oner County,  Okl.,  trustee  for  Melissa  Byrd, 
and  by  Melissa  Byrd,  in  her  own  right, 
against  J.  A.  Bearman  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.    Reversed,  with  instructions. 

F.  B.  Rlghter,  of  Broken  Arrow,  for  plain- 
tiffs in  error.  P.  L.  Newton,  of  Coweta,  for 
defendants  in  error. 

TISINGER,  J.  On  December  8,  1914,  de- 
fendants in  error,  W.  T.  Hunt,  county  Judge 
of  Wagoner  county,  trustee  for  Melissa  Byrd, 
and  Melissa  Byrd,  in  her  own  right,  filed  salt 
lit  the  district  court  of  Wagoner  county, 
against  the  plaintiffs  in  error,  J.  A.  Bearman, 
A.  L.  Laws,  L.  T.  Tryon,  and  F.  B.  Rlghter, 
as  defendants,  to  recover  on  a  Joint  and  sev- 
eral promissory  note  given  by  the  defendants 
to  the  county  Judge  of  Wagoner  county,  Okl. 


On  the  same  day  tbe  suit  was  filed,  sum- 
mons was  issued  out  of  said  court  and  serv- 
ed on  the  defendants  Bearman,  Tryon,  and 
Rlghter,  and  they  each  afterwards  made  spe- 
cial appearance  and  filed  their  separate  mo- 
tions to  quash  tbe  issuance  and  service  of 
such  summons,  on  the  ground  that,  at  the 
tinie  the  summons  was  Issued  and  served  in 
Wagoner  county,  they  were  residents  of  Tul- 
sa county,  and  were  attending  district  coart 
in  Wagoner  county,  as  material  wltness«8 
and  parties  litigant  in  cases  pending  In  that 
court  The  motion  of  each  of  said  three  de- 
fendants to  quash  the  issuance  and  service 
of  the  summons  on  him  was  supported  by  bla 
aflfldaVit  corroborating  the  allegations  con- 
tained in  his  motion  and  was  uncontroverted. 
These  facts  show  that  all  of  the  defendants 
were  residents  of  the  town  of  Broken  Ar- 
row in  Tulsa  county  at  the  time  they  were 
served  In  Wagoner  county  with  the  sam- 
mons  on  the  8th  day  of  December,  1914.  Tlie 
defendant  Bearman  was  at  that  time  in  at- 
tendance on  the  district  court  of  Wagoner 
county,  aa  one  of  the  parties  plaintiff  tn  a 
case  peiiding  in  that  court,  set  for  trial  on 
that  day.  He  was  also  in  attendance  on 
that  court' as  a  material  witness  in  another 
case  set  for  trial  on  the  7th  and  8th  days  of 
December,  1914.  The  defendant  Rlghter  was 
also  at  that  time  in  attendance  on  said  court, 
as  one  of  the  parties  plaintiff  in  a  case  pend- 
ing In  that  court  set  for  trial  on  that  day. 
He  was  also  in  attendance  on  said  court  at 
a  material  witness  in  another  case,  pending 
in  that  court,  and  testified  as  such  material 
witness  on  the  7th  day  of  December,  1914. 
The  defendant  Tryon  was  at  that  time  cash- 
ier of  the  Citizens'  National  Bank  of  Broken 
Arrow,  and  was  in  attendance  on  said  court, 
and  had  with  him  the  books  and  papers  of 
tbe  bank,  for  tbe  purpose  of  using  them  and 
testifying  as  a  material  witness  in  a  case 
pending  in  that  court,  set  for  trial  and  heard 
and  disposed  of  on  that  day.  The  separate 
motions  of  these  defendants,  supported  by 
their  affidavits,  were  bieard  and  overruled  by 
tbe  court.  The  defendants  refused  to  far- 
ther plead,  and  the  court  reserved  final  Judg- 
ment in  the  case  until  after  service  of  sum- 
mons could  be  made  on  tbe  remaining  de- 
fendant. Laws.  The  defendant  Laws  was 
thereafter  served  with  summons  In  Talsa 
county,  the  county  of  bis  residence,  and  in 
due  time  entered  bis  special  appearance,  and 
filed  bis  separate  motion  supported  by  hU 
affidavit,  to  quash  the  issuance  and  service 
of  the  summons  on  him,  on  the  ground  that 
the  district  court  of  Wagoner  county  had  not 
acquired  Jurisdiction  of  tbe  persons  of  his 
codefendants.  The  court  overruled  the  mo- 
tion of  this  defendant,  and  he  refused  to 
farther  plead.  Whereupon  the  court  adjudg- 
ed all  the  defendants  to  be  in  default  and 
rendered  Judgment  In  favor  of  the  plalntifb 
and  against  all  the  defendants  aa  prayed  for. 
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The  legal  questions  Involved  in  tttls  salt 
inay  be  stated  aa  follows: 

Can  a  person  be  sued,  in  an  ordinary  ac- 
tion, in  a  county  other  than  the  connty  of 
his  residence,  while  he  is  in  good  faith  at- 
tending court  in  such  other  county,  either 
as  a  material  witness,  or  as  a  party  liti- 
gant in  pending  litigation,  provided  be  in  a 
proper  manner  and  at  the  proper  time  claims 
bis  exemption  and  immunity  from  service  of 
summons  in  such  coimty? 

Article  4,  vol.  2,  Rev.  Laws  1910,  relates 
to  the  v(bue  of  actions,  and,  after  a  num- 
ber of  sections  dealing  with  various  classes 
of  actions,  section  4679  is  as  follows: 

"Ever^  otber  action  must  be  brought  In  the 
county  m  which  the  defendant,  or  gome  one  of 
the  defendants,  reside  or  may  be  mmmoned." 

That  statute  seems  to  be  limited  by  sec- 
tl«n  5064,  Rev.  Laws  1910,  which  reads: 

"A  witness  ahall  not  be  liable  to  be  sued  In 
a  county  in  which  he  does  not  reside,  by  being 
served  with  a  summons  in  sach  county,  while 
going,  returning  or  attending,  in  obedience  to  a 
subpoena." 

These  statutes  were  a  part  of  the  Code  of 
OivU  Procedure  of  the  state  of  Kansas,  and 
were  adc^ted  by  our  territorial  Legislature 
in  1898.  They  have  remained  a  part  of  our 
statute  law  of  Civil  Procedure,  unaltered  and 
tmchanged,  until  the  present  time. 

[1]  It  is  the  common-law  mle  that  when 
a  person  Is  in  good  faith  attending  court, 
titber  as  a  Btlgant  or  witness,  In  a  county 
other  than  that  of  his  residence,  .be  is  privi- 
leged from  the  service  of  a  summons  In  an 
action -brought  in  that  county.  This  privi- 
lege Is  extended  to  Urn  while  attending  court 
and  for  such  reasonable  time,  before  and 
after,  as  may  enable  blm  to  come  from  and. 
Wtum  to  his  home,  on  the  ground  that  Jus- 
tice requires  the  attendance  of  witnesses 
cognizant  of  material  facts  and  that  no  un- 
reasonable obstacles  should  be  thrown  in 
the  way  of  their  freely  coming  Into  court  to 
testify,  and  that  parties  litigant  should  be 
free  to  prosecute  or  defend  their  actions  in 
jurisdictions  other  than  the  county  of  their 
residence  without  being  embarrassed  and 
hampered  by  having  suits  filed  against  them 
while  attending  court  for  such  purpose. 

In  the  well-consldered  case  of  Underwood 
T.  Fosha,  T3  Kan.  408,  85  Pac.  564,  9  Ann. 
Cas.  833,  the  Supreme  Court  of  Kansas, 
construing  the  statutes  of  that  state,  iden- 
tical with  the  two  statutes  of  this  state, 
hereinbefore  set  odt,  as  applied  to  facts  sim- 
ilar to  the  facts  in  the  case  at  bar,  says: 

"It  is  a  familiar  rule  of  law,  generally  al- 
though not  universally  accepted,  that  anart 
from  any  statntory  Immanity  all  nonresidents 
of  a  county  in  which  they  are  attending  court 
proceedings,  either  as  litigants  or  witnesses, 
are  privileged  from  civil  arrest  or  the  service 
of  summons  while  there  upon  that  business. 
Cases  bearing  upon  this  question  are  collected 
in  a  note  at  page  721  of  volume  25  of  the  Law- 
yers' Reports,  Annotated,  and  under  the  title 
•Process,'  in  volume  40  of  the  Century  edition 
of  the  American  Digest,  sections  148  and  150. 
The  reason  of  the  rule  Is  that  the  efficient  ad- 
ministration oi  Juatioe  in  Uie  conrts  is  promot- 


ed by  encouraging  the  personal  attendance  up- 
on trials  not  only  of  the  parties  in  interest  but 
of  other  witnesses  as  well,  the  removal  of  the 
risk  of  being  put  to  the  inconvenience  of  de- 
fending a  lawsuit  away  from  home  being  mani- 
festly a  substantial  contribution  to  this  end. 
In  this  connection  it  was  said,  in  £la  v.  Ela, 
68  N.  H.  312,  36  Atl.  15:  'The  right  to  take  the 
deposition  of  a  nonresident  witness  does  not  an- 
swer the  requirements  of  justice.  It  is  often  in- 
dispensable to  a  just  decision  of  a  cause,  and 
is  always  desirable,  that  testimonjr  shall  be  giv- 
en orally  in  open  court.  The  triers  are  Aiore 
likely  to  understand  the  testimony  fnlly  and 
correctlv.  The  appearance  of  the  witness  aids 
materially  in  forming  a  correct  judgment  of  the 
credibilitr  and  weight  of  his  testimohy.  All  the 
Issues  of  fact  that  may  arise  at  the  trial  can 
seldom  be  foreseen.  A  fact  within  the  knowl- 
edge of  a  witness  may  appear  to  be  so  foreign 
to  the  case  when  his  deposition  is  taken  that  it 
Is  not  deemed  worth  while  to  qnestioD  him  upon 
it,  and  yet  the  course  of  the  trial  may  be  such 
that  it  18  the  fact  which  will  control  the  ver- 
dict. See  Metcalf  v.  Gilmore.  63  N.  H.  174, 
186-189.  Every  reasonable  facility  should 
therefore  be  provided  for  obtaining  the  attend- 
ance of  witnesses  in  person.'  'These  and  other 
considerations  have  led  to  the  establishment, 
quite  generally,  of  the  doctrine  that  nnnresideiit 
witnesses  are  privileged  from  liability  to  be 
sued  while  attending  the  trial,  and  going  to  and 
returning  from  it.'  Page  S13  of  68  N.  H.  (36 
AU.  15).*^ 

Continuing,  the  court  says: 

"There  is  no  doubt  that  the  later  and  just 
tendency  of  the  courts  is  to  extend  rather  uan 
to  restrict  the  privilege  referred  to.    *    *    * 

"The  great  weight  of  authority  is  to  the  effect 
that  in  the  absence  of  an  express  statute  con- 
trolling the  matter  the  same  protection  is  to  be 
extended  to  one  who  comes  voluntarily  to  give 
his  testimony  as  to  a  witness  brought  in  by  pro- 
cess. See  the  cases  already  referred  to,  and 
also  those  cited  hi  16  A.  ft  E.  Encyd.  of  L.  42." 

It  is  contended,  however,  by  the  plaintiffs 
In  the  instant  case,  that  section  5064,  Rev. 
Laws  1910,  limits  the  exemption  from  salt 
in  a  county  other  than  that  of  bis  residence 
to  a  person  while  going  to,  returning  from, 
or  attending  court  in  such  county  in  obe- 
dience to  a  subpoena. 

This  Identical  questioa  was  considered 
by  the  Kansas  Supreme  Court  in  the  Under' 
wood  V.  Posha  Case,  supra,  and,  as  the  views 
therein  expressed  are  In  accord  with  the 
views  of  this  court,  we  quote  from  it  at 
length.  The'  Kansas  court  quotes  the  Kan- 
sas statute  (General  Statutes  1901,  i  478(9. 
which  Is  Identical  with  section  5064,  Rev. 
Laws  1910,  and  which  reads  as  follows: 

"A  witness  shall  not  be  liable  to  be  sued  in 
a  county  in  which  he  does  not  reside,  by  being 
served  with  a  summons  in  such  county  while 
going,  returning  or  attending  in  obedience  to  a 
subpoena." 

And  says: 

"There  is  obviously  plausible  ground  for  eon- 
tending  that  this  specific  grant  of  Immunity 
to  a  witness  who  is  acting  in  obedience  to  a 
subpcena  implies  that  a  mere  volunteer  is  to  be 
excluded  from  the  privilege.  Such  seems  to  be 
the  Interpretation  placed  npon  the  same  statu- 
tory language  in  Kentucky  and  South  Dakota. 
See  Currie  Fertiliser  Co.  v.  Krish,  74  S.  W. 
(Ky.)  268,  and  Malloy  v.  Brewer.  T  a  D.  587, 
64  N.  W.  1120,  58  Am.  St  Rep.  856.  In  Ken- 
tucky, however,  there  are  various  other  provi- 
sions of  the  statute  relating  to  such  exemptions, 
from  which  it  may  fairly  be  gathered  that  there 
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was  a  let^ladve  purpose  to  cover  the  entire 
subject-matter,  while  a  necessary  corollary  of 
the  doctrine  announced  in  Bola  v.  Crone,  64 
Kan.  570,  67  Pac.  1108,  is  that  such  is  not  the 
case  here,  but  as  suggested  in  Cooper  v.  Wy- 
man,  122  N.  C.  784,  29  S.  E.  047,  65  Am.  St. 
Rep.  731,  the  section  of  the  Code  quoted  must 
b«  held  not  to  be  an  implied  repeal  of  the 
common-law  exemption,  but  a  statutory  decla- 
ration of  it  pro  tanto.'  The  construction  placed 
upon  the  statute  b^  the  South  Daliota  court  in 
the  case  cited  is  influenced  by  other  sections 
in  terms  malting  Code  provisions  exclusive  in 
all  matters  to  which  they  relate.  But  even  in 
that  case  it  was  held  that  the  section  referred 
to  bad  no  application  to  nonresidents  of  the 
state,  and  that  aucb  persons  were  protected  dur- 
ing their  attendance  as  witnesses,  although  not 
nnder  subpoena. 

"On  the  other  hand,  ezpresaions  made  use  of 
by  the  courts  of  Nebraslca  and  of  North  Dakota, 
in  the  statutes  of  each  of  which  states  the  sec- 
tion quoted  is  found,  seem  to  suggest  a  contrary 
view,  although  the  question  appears  not  to  have 
been  directly  passed  upon.  See  Linton  v.  Coop- 
er, 54  Neb.  438,  74  N.  W.  842,  69  Am.  St.  Ren. 
727,  and  Hicks  v.  Besnchet,  7  N.  D.  429,  75 
N.  W.  793,  66  Am.  St.  Rep.  665.  In  the  Ne- 
braska case  a  nonresident  of  the  state  was  held 
to  be  exempt  from  the  service  of  summons  while 
voluntarily  attending  court  as  a  witness.  In 
the  North  Dakota  case  the  same  rule  was  ap- 
plied to  a  resident  of  the  state  who  was  a  non- 
resident of  the  county,  but  although  spoken  of 
as  a  voluntary  witness  the  person  concerned 
was  also  in  fact  a  suitor.  In  neither  case  was 
this  provision  of  the  statute  referred  to. 

"In  McAnamey  v.  Caughenaur,  34  Kan.  621, 
9  Pac.  476,  it  was  held  that  a  good  service  of 
summons  might  be  made  upon  one  who  was  at- 
tending a  bearing  in  a  United  States  land  of- 
fice contest  in  a  county  other  than  that  of  bis 
residence;  the  action  being  for  the  recovery  of 
damages  for  an  assault  and  battery  committed 
by  him  during  such  attendance.  In  the  opin- 
ion reference  was  made  to  the  fact  that  he  was 
not  under  subpcena,  but  this  consideration  could 
not  have  been  controlling,  as  the  defendant  was 
a  suitor  in  the  contest  case  as  well  as  a  witness. 
That  the  action  was  founded  upon  a  wrong 
committed  in  the  county  where  the  action  was 
brought,  and  during  the  period  for  which  im- 
munity was  claimed,  doubtless  afforded  suffi- 
cient ground  for  holding  the  service  ?ood.  See, 
in  this  connection,  Mullen  v.  Sanborn  &  Mann, 
T9  Md.  364,  29  Atl.  522.  25  L.  R.  A.  721,  47 
Am.  St  Ren.  421,  and  Iron  Dyke  Copper  Min. 
Co.  V.  Iron  Dyke  R.  Co.  et  aL  (C.  C.)  132  Fed. 
208. 

"We  cannot  believe  that  it  was  the  purpose 
of  the  Legislature  in  adopting  the  section  in 
question  to  restrict,  instead  of  to  preserve,  the 
privilege  of  a  witness  living  in  Kansas,  by  de- 
nying nim  all  immunity  from  process  while  vol- 
untarily attending  a  trial  outside  of  his  own 
county,  when  but  for  such  enactment  he  would 
enjoy  the  same  exemption  as  a  nonresident  of 
the  state  could  claim  under  the  same  circum- 
stances. The  reason  for  the  rule  that  persons 
living  outside  of  the  state  cannot  be  sued  while 
here  to  give  testimony  before  a  court  is  that 
they  may  be  encouraged  to  come  into  the  state 
for  that  purpose  voluntarily,  Inasmuch  as  they 
cannot  be  required  to  do  so.  Henry  B.  Sher- 
man V.  W.  L.  Gundlach,  37  Minn.  118,  33  N. 
W.  549. 

"In  Christian  v.  Williams,  111  Mo.  429,  20 
8.  W.  96,  this  principle  was  held  not  to  apply 
to  the  case  of  a  resident  of  the  state  who  at- 
tends as  a  witness  a  trial  outside  of  his  home 
county,  for  the  reason  that  in  Missouri  a  sub- 
pcena may  be  issued  to  any  county  in  the  state. 
But  in  Kansas  it  applies  with  full  force,  for 
nnder  oar  statute  no  one  can  be  compelled  to 


leave  the  county  of  his  residence  In  obedience 
to  a  subpcena  In  a  civil  case.  In  re  Hugh- 
banks,  Petitioner,  44  Kan.  105.  24  Pac.  75." 

The  views  e.xpressed  In  this  opinion  are 
In  harmony  with  the  decisions  of  this  conrt 
In  the  cases  of  Clark  v.  Willis,  44  Okl.  303, 
144  Pac.  587;  Burroughs  v.  Cocke  &  Willis. 
15i6  Pac.  196,  I/.  R.  A.  19ieE,  1170,  not  yet 
officially  reported;  Hume  et  al.*T.  Cragln, 
160  Pac.  621,  not  yet  officially  reported; 
Llvengood  et  al.  v.  Ball  et  al.,  162  Pac.  768, 
L.  R.  A.  1917C,  905,  not  yet  officially  report- 
ed; and  Commonwealth  Cotton  yil  Co.  v. 
Hudson  et  al.  (No.  5483)  161  Pac.  535,  not  yet 
officially  reported. 

[2]  Having  determined  that  the  motions 
of  13ie  defendants  Bearman,  Tryon,  and 
Rlghter,  to  quash  the  Issuance  and  service  of 
summons  on  them,  should  have  been  sustain- 
ed. It  necessarily  follows  that  the  motion 
of  the  defendant  Laws  should  also  have  been 
sustained,  and  the  issuance  and  service  of 
the  summons  as  to  him  have  been  set  aside. 

Section  4706,  Rev.  Laws  1910,  reads: 

"Where  the  action  is  rightly  brought  in  any 
county,  a  summons  shall  be  issued  to  any  other 
county  against  any  one  or  more  of  the  defend- 
ants, at  the  plaintiff's  requesL" 

As  this  action  was,  according  to  the  views 
of  this  court,  improperly  brought  in  Wagoner 
county,  and  the  three  defendants  served  in 
that  county  with  summons  were  illegally 
brought  into  court,  it  follows  as  a  necessary 
corollary  that  the  summons  Issued  from  the 
district  court  of  Wagoner  county  and  served 
on  the  defendant  Laws  in  Tulsa  county  was 
not  legally  Issued  and  served,  and  that  the 
motion  of  the  defendant  Laws  to  quash  the 
same  should  have  been  sustained. 

The  Judgment  of  the  trial  court  is  therefore 
reversed,  with  instructions  tx>  quash  the 
summons  and  the  service  thereof  on  each  of 
the  defendants.    All  the  Justices  concur. 

"°°"°""  04  Okl.  Or.  m) 

HUGGINS  T.  STATE.    (No.  A-3167.) 
(Criminal  Court   of  Appeals   of   Oklahoma.  . 
April  20.  1918.) 

(Byllabut  by  the  Court.) 

Cbiuihai,  Law  «=9i070  — Appeal  — Abat«- 
MKNT— Death  of  Pabtt. 
In  a  criminal  prosecution,  the  purpose  of 
the  proceeding  being  to  punish  the  accused,  the 
action  must  necessarily  abate  upon  his  dea^ 
and  where  it  is  made  to  appear  that  plaintilt 
in  error  has  died,  pending  the  determination  of 
hia  appeal,  the  cause  will  be  abated. 

Appeal  from  County  Court,  Wagoner  Coun- 
ty;  J.  O.  Plnson,  Judge. 

Will  Huggius  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  he  appeals. 
Judgment  abated  because  of  the  death  of  the 
plalntlir  in  error. 

Watts  &  Summers,  of  Wagoner,  for  plain- 
tiff in  error.  The  Attorney  General  and  C. 
A.  Summers,  Co.  Atty.,  of  Wagoner,  for  the 

State. 
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DOYLE,  P.  J.  The  plalnttfl  In  error,  Will 
Hnggins,  was  conyicted  Id  the  connty  court 
of  Wagoner  county  of  a  violation  of  the  pro- 
hibitory law,  and  his  punishment  fixed  at  a 
fine  of  $250,  and  confinement  for  60  days  In 
the  county  jail.  From  the  Judgment  rendered 
on  Che  verdict  of  the  Jury  an  appeal  was  per- 
fected by  filing  In  this  court"  on  October  11, 
19Ur,  a  petition  in  error,  with  case-made. 

Since  the  appeal  was  talcen,  and  before  the 
final  submission  of  the  cause,  to  wit,  on  April 
15th,  his  counsel  of  record  have  filed  a  mo- 
tion to  abate  the  proceedings  on  the  ground 
that  the  plaintifT  in  error,  Will  Hugglns,  has 
died;  also  an  aflfidavit  showing  that  the  same 
was  duly  served  on  the  Attorney  General 
and  county  attorney  of  Wagoner  county.  In 
a  criminal  action,  the  purpose  of  the  proceed- 
ing t)elng  to  punish  the  defendant  In  person, 
the  action  must  necessarily  abate  upon  his 
^eath. 

It  Is  therefore  considered  and  adjudged 
that  the  proceeding  In  the  above-entitled 
cause,  and  especially  under  the  judgment 
therein  rendered  have  abated,  and  that  the 
county  court  of  Wagoner  county  enter  Its  ap- 
propriate order  to  that  effect. 

AKMSTRONG  and  MATSON,  JJ.,  concur. 

(14  OU.  Cr.  «IS) 

STATE  ▼.  WEST.    (No.  A-2388.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  20,  1918.) 

(SyJlabut  6»  the  Court.) 

OmCBBS      «=>122   —    MlBAPPKOPBIATION       OF 

Public  Pttnds— Sufficiknct  of  Infobiia- 

TION. 

An  infonnation  charging  a  county  treasurer 
with  receivinR  interest  and  profit  arising  from 
the  use  of  public  funds  in  nis  hands  as  such 
treasurer  held  sufficient,  and  that  the  court  be- 
low erred  in  sustaining  the  defendant's  demur- 
rer thereto.  . 

Appeal  from  District  Court,  Comanche 
C!ounty;   J.  T.  Johnson,  Judge. 

ESd.  M.  West  was  informed  against  for  re- 
ceiving money  and  profits  arising  from  use 
of  public  funds  in  his  hands  as  county  treas- 
urer. From  a  Judgment  sustaining  a  demur- 
rer to  the  information,  the  State  appeals. 
Reversed  and  remanded. 

The  Attorney  General,  R.  McMillan,  Asst. 
Atty.  Gen.,  and  G.  C.  Wamsley,  Co.  Atty.,  of 
Anadarko,  for  the  State.  A.  J.  Morris,  of 
Anadarko,  for  defendant  In  error. 

DOYLE,  F.  J.  In  this  case  the  state  ap- 
peals from  a  Judgment  of  the  district  court 
of  Comanche  County,  sustaining  a  demurrer 
to  an  Information  which,  omitting  formal 
parts,  Is  as  follows: 

"That  on  the  7th  day  of  May,  in  the  year  of 
our  Lord  one  tbousand  nine  hundred  and  thir- 
teen, at  and  within  said  county  and  state,  and 
within  the  jurisdiction  of  said  court,  one  Ed.  M. 
West,  then  and  there  being,  did  then  and  there 


commit  the  crime  of  receiving  interest  and  profit 
arising  from  the  use  of  public  money,  and  did 
then  and  there  intentionally,  unlawfully,  will' 
fully,  feloniously,  and  corruptly,  he,  the  said 
Ed.  M.  West,  then  and  there  being  the  duly 
elected,  acting,  and  qualified  coimty  treasurer 
of  Caddo  county,  state  of  Oklahoma,  and  hav- 
ing prior  to  the  first  day  of  April,  1913,  received 
into  bis  bands  as  such  county  treasurer  the  sum 
of  twenty-five  thousand  dollars,  public  money 
belonging  to  the  said  Caddo  county,  and  the  said 
sum  of  money  prior  to  the  first  day  of  April, 
1913,  haying  been  by  him,  the  said  Ed.  M. 
West,  as  such  county  treasurer  duly  deposited 
in  the  Anadarko  State  Bank,  a  banking  cor- 
poration located  at  Anadarko,  Caddo  county, 
state  of  Oklahoma,  to  his  credit  as  such  county 
treasurer,  and  the  said  Anadarko  State  Bank 
being  then  and  there  one  of  the  duly  appointed 
and  chosen  and  qualified  county  depositories  of 
said  Caddo  county  in  which  money  belonging 
to  the  said  county  could  be  deposited  up  to  the 
sum  of  twenty-five  thousand  dollars,  received 
directly  from  the  said  bank,  by  way  of  a  credit 
to  his,  the  said  Ed.  M.  West's,  personal  account 
in  the  said  bank  the  sum  of  fifty-two  and  08/100 
dollars  as  interest  and  profit  for  the  use  of  the 
said  sum  of  twenty-five  tbousand  dollars,  pub- 
lic money  as  aforesaid,  by  the  said  Anadarko 
State  Bank  for  the  month  of  April,  1913,  which 
said  sum  of  fifty-two  and  08/100  dollars  was 
kept  and  retained  by  him,  the  said  Ed.  M.  West, 
and  appropriated  to  his  own  use,  contrary  to, 
etc. 

It  appears  from  the  record  that  said  infor- 
mation was  duly  filed  by  the  county  attor- 
ney of  Caddo  county  in  the  district  court  of 
Caddo  county,  auA  that  upon  the  application 
of  the  defendant  for  change  of  venue  said 
cause  was  by  the  court  duly  transferred  to 
Comanche  county.  It  further  appears  that 
the  defendant  filed  an  application  In  the 
district  court  of  Comanche  county  for  leave 
of  court  to  withdraw  his  plea  of  not  guilty 
for  the  purpose  of  filing  a  demurrer  to  the 
information,  and  that  the  same  was  granted. 
The  defendant  then  filed  a  demurrer  on  the 
ground  that  "said  Information  fails  to  statd 
facts  to  constitute  a  public  offense,"  which 
demurrer  was  heard,  and  was  by  the  court 
stistalned,  "upon  the  ground  that  said  Infor- 
mation does  not  show  on  Its  face  that  the 
laws  of  the  state  of  Oklahoma  have  been 
violated,"  to  which  ruling  of  the  court  the 
state  at  the  time  excepted. 

The  prosecution  In  this  case  was  based 
upon  section  11,  art  10,  of  the  state  Consti- 
tution, providing  as  fWlows: 

"The  receiving,  directly  or  indirectly,  by  any 
ofBcer  of  the  state,  or  of  any  county,  city,  or 
town,  or  member  or  officer  of  the  Legislature, 
of  any  interest,  profit,  or  perquisites,  arising 
from  the  use  or  loan  of  public  funds  In  his 
hands,  or  moneys  to  be  raised  through  his 
agency  for  state,  city,  town,  district,  or  county 
purposes  shall  be  deemed  a  felony.  Said  offense 
shall  be  punished  as  may  be  prescribed  by  law, 
a  part  of  which  punishment  shall  be  disqualifi- 
cation to  hold  office." 

And  Penal  Code,  $  2581,  Rey.  Laws  1910, 
which  provides  that: 

"Every  public  officer  of  the  state  or  any  coun- 
ty, city,  town,  or  member  or  officer  of  the  Legis- 
lature, and  every  deputy  or  clerk  of  any  such 
officer,  and  every  other  person  receiving  any 
money  or  other  thing  of  value  on  behalf  of  or 
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for  accoant  of  thig  state  or  any  department  of 
the  gOTemment  of  this  state  or  any  bureau  or 
fond  created  by  law  and  in  which  Uiis  state  or 
the  people  thereof  are  directly  or  indirectly  in- 
terested,  who  either: 

"First  Appropriates  to  his  own  use,  or  to  the 
use  of  any  person  not  entitled  thereto,  without 
authority  ot  law,  tmy  money  or  anything  of 
value  received  by  him  as  such  officer,  clerk  or 
deputy,  or  otherwise,  on  behalf  of  this  state,  or 
any  subdivision  of  this  state,  or  the  people 
thereof,  or  in  which   they  are  interested ;    or 

"Second.  Receives,  directly  or  indirectly,  any 
interest,  profit  or  perquisites,  arising  from  the 
use  or  loan  of  public  funds  in  his  hands  or 
money  to  be  raisra  through  his  agency  for  state, 
city,  town,  district  or  county  purposes ;  or,  ♦  •  * 

"Fifth.  Willfully  omits  or  refuses  to  pay  over 
to  the  state,  dty,  town,  district  or  county,  or 
their  officers  or  agents  authorized  by  law  to 
receive  the  same,  any  money  or  interest,  profit 
or  perquisites  arising  therefrom,  receivM  by 
him  under  any  duty  imposed  by  law  so  to  pay 
over  the  same,  shall,  upon  conviction  thereof, 
be  deemed  guilty  of  a  felony,  and  shall  be  pun- 
ished by  a  fine  of  not  to  exceed  five  hundred 
dollars,  and  by  imprisonment  in  the  penitentiary 
for  a  term  of  not  less  than  one  nor  more  than 
tvimty  yean,  and  in  addition  thereto  shall  be 
disqualified  to  hdd  office  in  this  state,  and  the 
court  shall  issue  an  order  of  such  forfeiture, 
and  should  appeal  be  taken  from  the  judgment 
of  the  court,  the  defendant  may,  in  the  discre- 
tion of  the  court,  stand  suspended  from  such 
office  until  such  cause  is  finally  determined." 

Counsel  for  the  state  Insist  that  the  court 
erred  In  sustaining  the  demurrer,  because 
the  Information  charges  all  .  the  essential 
elements  of  the  crime  as  defined  by  the  fore- 
going provisions. 

The  argument,  urged  by  counsel  for  tbe 
defendant  in  error  Is  as  follows: 

"From  the  fwegoing  provisions  o(  the  Cm- 
stitution  and  statutes  the  conclusion  is  inevita- 
ble that  if  the  money  for  the  use  of  which  the 
defendant  received  the  interest  was  not  the  prop- 
erty of  Caddo  county,  and  therefore  not  public 
funds,  it  was  not  a  crime  to  receive  the  interest; 
and  even  if  the  funds  did  not  belong  to  the 
county,  they  must  also  be  in  the  hands  of  the 
officer,  in  order  that  it  be  a  crime  to  receive 
the  interest.  Hiis  is  the  express  language  of 
the  Constitution  and  statute,  by  which  the  con- 
dition is  specifically  attached  that,  to  constitute 
a  crime,  the  funds  -for  the  use  of  which  interest 
is  received  by  an  officer  must  be  publie  funds 
and  must  be  in  the  hands  of  the  officer  at  the 
time  he  receives  the  interest" 

— and  that  the  Information  Is  insufficient  be- 
cause: 

"The  defendant  la  not  charged  with  having 
received  more  than  is  allowed  him  by  law  as 
his  salary,  including  the  interest  he  is  alleged 
to  have  received,  nor  is  be  charged  with  having 
taken  one  penny  of  the  interest  the  county  was 
entitled  to  under  tbe  law  and  the  bond  of  tbe 
bank,  or  that  the  county  was  deprived  of  one 
cent  of  its  2V^  per  cent  interest  on  the  daily 
balances  in  the  bank  during  the  time  mentioned 
in  the  indictment  And  it  is.  not  charged  that 
there  was  any  agreement  between  tbe  bank  and 
defendant  that  he  should  leave  the  money  on 
deposit  therein  and  as  compensation  therefor 
he  should  receive  the  amount  alleged  as  inter- 
est" 

Id  our  opinion  the  argument  made  Is  not 
well  founded.  Under  the  provisions  of  arti- 
cle R,  c.  16,  Revised  Laws,  entitled  "Comity 
Depositories,"  the  legal  title  to  tbe  deposits 


of  the  county  treasurer  Is  at  all  times  in  the 
county,  and  tbe  same  are  public  funds  In  bis 
bands  as  such  officer.  Section  1540  provides 
that  the  county  treasurer  should  deposit  dal- 
ly all  the  funds  and  money  of  wbatsoev.er 
kind  that  shall  come  into  bis  bands  by  vir- 
tue of  bis  office  as  such  county  treasurer, 
In  bis  name  as  such  county  treasurer  in  one 
or  more  responsible  banks  located  In  Uie 
county  and  designated  by  tbe  board  of 
county  commissioners  as  the  county  deposi- 
tories, that  such  bank  shall  pay  Interest  on 
the  average  dally  balances  at  the  rate  of  2% 
per  cent  per  annum,  and  shall  credit  the 
same  monthly  to  the  account  of  such  treasur- 
er; that  the  county  commissioner  shall  take 
from  each  such  banks  a  bond  in  the  sum 
equal  to  the  largest  approximate  amount 
that  may  be  deposited  in  each,  respectively, 
at  any  one  time,  the  conditions  of  said  bonds 
shall  be  that  such  deposit  shall  be  promptly 
paid  on  tbe  check  or  draft  of  the  treasurer 
of  such  county,  and  tbe  bondsmen  of  said 
treasurer  shall  not  be  liable  for  such  deposit 
It  Is  alleged  in  the  information  that  the  de- 
fendant, as  county  treasurer,  made  tbe  de- 
posit in  his  name  and  in  bis  official  capac- 
ity as  such  treasurer,  and  that  he  intentimi- 
aUy,  unlawfully,  willfully,  feloniously,  and 
corruptly  received  directly  from  said  banic 
tbe  sum  of  $52.08  as  interest  and  profit  tor 
the  use  of  said  deposit 

In  our  opinion,  the  information  contains 
every  material  aU^ration  required  by  tbe 
roles  of  pleading,  and  by  its  allegations  the 
defendant  was  clearly  informed  of  the  nature 
and  the  character  of  the  offense  charged 
against  him,  and  we  think  the  objections 
made  are  destitute  of  merit 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  of  Comanche  county,  sus- 
taining the  demurrer  to  the  informatloo,  is 
reversed. 

ARMSTRONG  and  MATSON,  JJ..  ooncor. 

'  (u  OU.  cr.  an 

STATB  ▼.  WEST.    (Na  A-2389.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
April  20,  1918.) 

(Byllabiu  by  the  Court.) 
OfITCXBS     93B122  —   MlSAFPBOFBIATION      Or 

PiTBuo  Moneys  —  SDFFiontwcT  o»  Imdict- 

UENT. 

An  indictment  charging  a  county  treasurer 
with  receiving  Interest  and  profit  arising  from 
the  use  of  public  funds  in  his  hands  as  such 
treasurer  held  sufficient  and  that  the  court  be- 
low erred  in  sustaining  the  defendant's  demur- 
rer thereto. 

Appeal  from  District  Court,  Caddo  County; 
O.  T.  Johnson,  Judge. 

Ed.  M.  West  was  in^cted  for  receiving  in- 
terest and  profits  arising  from  the  use  of 
public  funds  in  his  bands  as  county  treas- 
urer, and,  from  a  judgment  sustaining  a  de- 
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mnrrer  to  tbe  IndHeUaent,  tbe  State  appeals. 
Reversed  and  remanded. 

The  Attorney  General,  B.  McMillan,  Asat. 
Atty.  Gen.,  and  G.  O.  Wamsley,  Co.  Atty.,  of 
Anadarko,  for  the  State.  A.  J.  Morris,  of 
Anadarko,  for  defendant  in  error. 

DOTIiB,  P.  J.  In  this  case  the  state  ap- 
peals from  a  Judgment  of  the  district  court 
of  Comanche  county,  sustaining  a  demurrer 
to  an  indictment,  wbldi,  omitting  merely 
formal  parts,  is  as  follows: 

"That  on  the  6th  4ay  of  December,  in  the 
year  of  oar  Lord  one  thousand  nine  hundred 
and  eleven,  at  and  within  said  county  and  state, 
and  within  tbe  Jurisdiction  of  said  court,  one 
Ed.  M.  West,  then  and  there  being,  did  then  and 
there  commit  the  crime  of  receiving  interest  and 

arofit  arising  from  the  use  of  pubhc  money,  and 
id  then  and  there  unlawfully,  willfully,  leloni- 
ously,  and  corropUy,  he,  the  said  Ed.  Al.  West, 
then  and  there  being  tiie  duly  elected,  acting, 
and  qoalified  county  treasurer  of  the  county  of 
CaddOk  state  ot  Oklahoma,  and  liaving  at  all 
times  during  the  month  of  October,  1911,  and 
Movember,  1911,  in  his  hands  as  such  county 
treasurer,  more-  than  the  sum  of  eleven  thousand 
($11,000.00)  dfdlars,  pubUc  money  belonging  to 
said  Caddo  county,  and  be,  the  said  Ed.  M. 
West,  as  such  county  treasurer,  having  kept 
on  deposit  of  the  said  public  money  in  the  Ana- 
darko State  Bank,  a  banking  corporation  located 
at  Anadarko,  Caddo  oounty,  OU.,  for  and  dur- 
ing the  month  of  October,  1911,  money  to  his 
eredit  as  snob  county  treasurer  of  the  said 
public  money  belonging  to  Caddo  county,  the 
average  daily  balances  ot  which  amounted  to 
tile  sum  of  $10,60a00,  and  for  tbe  month  of 
November,  1911,  the  sum  of  910,000.00,  the  said 
Anadarko  State  Bank  then  and  there  being  one 
of  the  duly  appoiatsd,  etiosen,  and  qnalified 
connty  depositories  of  said  Caddo  county  in 
which  money  belonging  to  said  Caddo  county 
could  be  legally  deposited  by  tiie  said  connty 
treasurer,  up  to  the  sum  of  $25,000.00,  received 
directly  from  the  Anadarko  State  Bank  by  way 
of  a  credit  placed  to  tbe  personal  account  of 
Mm.  the  said  Ed.  M.  West,  the  sum  of  $42.72, 
as  uterest,  pay  and  profit  for  the  use  of  the 
said  moneys  as  sforesaid  deposited  in  and  used 
by  the  said  Bank  as  aforesaid  and  public  money 
ss  aforesaid,  for  the  months  of  October  and 
November,  1911,  which  said  snm  ot  $42.72  re- 
ceived as  aforesaid  by  him,  the  said  Ed.  M. 
WesC  was  kspt  and  retained  by  him,  the  said 
Ed.  M.  West,  and  appropriated  to  his  own  use 
and  benefit,  contrary  to,''  etc. 

It  appears  from  the  record  that  said  In- 
dictment was  duly  presented  by  the  grand 
Jury  In  the  district  court  of  Caddo  county, 
and  that  upon  the  application  of  the  defend- 
ant for  a  change  of  venue  said  cause  was 
by  the  court  duly  transferred  to  Comanche 
oounty.  It  farther  appears  that  the  defend- 
ant filed  an  application  in  the  district  conrt 
of  Comanche  county  for  leave  of  court  to 
withdraw  his  plea  of  not  guilty  for  the  pur- 
pose of  flUng  a  demurrer  to  tbe  Indlcrment, 
and  that  the  same  was  granted.  Defendant 
then  filed  a  demurrer,  on  the  ground  that 
"saiA  Indictment  falls  to  state  facts  sufficient 
to  constitute  a  public  offense,"  which  de- 
murrer was  heard,  and  was  by  tlie  court 
sustained,  '^pon  the  ground  that  said  indict- 
ment does  not  show  on  Its  face  that  the  laws 


Of  tbe  state  of  Oklahoma  have  been  violated," 
to  whldi  ruling  of  the  court  the  state  at  the 
time  excepted,  ~  and  to  reverse  the  Judgment 
the  state  appeals. 

tnie  question  presented  in  this  case  is  the 
same  as  in  the  case  of  State  v.  West,  171 
Pac.  1127,  this  day  handed  down.  For  tbe 
reasons  given  in  the  opinion  in  that  case,  we 
are  of  the  opinion  that  the  indictment  is 
sufllcient  in  every  way,  and  that  tbe  court 
erred  in  sustaining  the  defendant's  demurrer 
thereto. 

The  Judgment  of  tbe  district  court  of  Co- 
manche county,  sustaining  the  demurrer  to 
the  indictment.  Is  therefore  reversed. 

ARMSTRONG  and  MATSON,  33.,  concur. 

'  (U  Okl.  Cr.  4U) 

PABJCS  V.  STATE.     (No.  A-2840.) 
(Criminal  Court  ot  Appeals  of  OUalioma. 
AprU  20,  1918.) 

(ByUahn*  hy  fhe  Court.) 

1.  ASSATITT  ANO  BaTICBT  4=980  — IlTFOKUA- 
TIOir— VaBIAITO*— ACQUHTAL. 

Where  tbe  information  attempts  to  charge 
an  assault  with  a  dangerous  weapon  as  provided 
in  section  2344,  Rev.  i/aws  1910.  and  the  proof 
both  on  the  part  of  the  state  and  the  defendant 
slu>ws  the  commission  of  the  fdoniovs  degree  of 
assault  and  battery  as  defined  by  section  2336, 
or  some  lesser  grade  of  assault  and  battery, 
there  is  a  fatal  variance  between  the  allega- 
tions and  the  proof,  and  npon  proper  motion  tiie 
court  should  advise  the  Jury  to  acquit  upon  the 
ground  of  variance,  and  direct  a  prosectttion  to 
be  commenced  for  the  higher  grade  of  offense. 

2.  IRDICTKENT   and    iNroBlCATIOH    9=>189(2^, 

191(6)— Ikglcom)  OmsRSBS. 
Where  the  information  charges  any  grade 
of  assault  and  battery,  there  may  be  a  convic- 
tion of  tbe  same  or  any  lesser  grade  of  assault 
which  is  necessarily  included  in  such  a  charge. 
But  where  tbe  information  merely  charges  a 
certain  grade  of  assault,  there  may  not  l>e  a 
conviction  of  that  grade  of  assault  and  battery 
or  of  any  lesser  grade  ot  assault  and  battery, 
because  a  charge  of  assault  does  not  necessarily 
include  a  battery  also. 

Appeal  from  District  Court,  liinootai  Coun- 
ty; Tom  D.  McKeown,  Judge. 

A.  G.  Parks  was  convicted  of  tbe  crime 
of  assault  with  a  dangerous  weapon  and  his 
punishment  fixed  at  imprisonment  in  the  i>en- 
itentlary  for  a  term  of  one  year  and  one 
day,  and  he  appeals.  Beversed  and  re- 
manded. 

Erwin  k  Erwia,  of  Wellston,  for  plaintiff 
in  error.  S.  P.  Freeltatg,  Atty.  Gen.,  and  R 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  The  defendant.  Parks,  was 
prosecuted  In  the  District  Court  of  Lincoln 
County  under  an  information  charging  (omlt- 
ing  tbe  formal  parts)  as  follows: 

'TThat  A.  O.  Parks  •  •  *  did  thsn  and 
tliere  willfully,  unlawfully,  and  felonionsly  and 
with  force  and  violence  and  witiMUt  JostmaUe 
or  exeosable  cause  make  an  assault  in  and  npon 
tiie  person  of  one  Wm.  Gearbart  with  a  danger- 
ous weapon,  to  wit,  a  revolving  pistol,  with  the 
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intent  then  and  there  of  him,  the  said  A.  G. 
Parks,  to  do  him,  the  said  Wm.  Gearhart,  bodily 
harm." 

This  information  evidently  attempted  to 
charge  tbe  crime  of  assault  with  Intent  tot  do 
bodily  harm  with  a  dangerous  weapon,  as 
defined  by  the  first  part  of  section  2344,  Re- 
vised Jjsiws  1910,  which  provides  as  follows : 

"Any  person  who,  with  intent  to  do  bodily 
barip,  and  without  justiliable  or  excusable  cause 
commits  any  assault  upon  the  person  of  another 
with  any  sharp  or  dangerous  weapon,  or  who, 
without  such  cause,  shoots  or  attempts  to  shoot 
at  another,  with  any  Icind  of  firearm  or  airtjun, 
or  other  means  whatever,  with  intent  to  injure 
any  person,  although  without  intent  to  kill  such 

Serson  or  to  commit  any  felony,  is  punishable 
y  imprisonment  in  the  penitentiary  not  ezceed- 
iag  five  years,  or  by  imprisonment  in  a  county 
jafi  not  exceeding  one  year," 

But  as  a  charge  under  said  section,  we 
believe  said  information  to  have  been  defec- 
tive, in  that  it  failed  to  allege  the  manner 
In  which  the  said  "revolving  pistol"  was  used 
upon  prosecuting  witness.  Clark  y.  State,  6 
OkL  Cr.  100,  116  Pac.  200. 

[1,21  But  in  view  of  the  disposition  here- 
in made  of  this  case,  It  is  not  necessary  to 
pass  upon  the  question  of  whether  or  not  the 
information  is  suflSclent  to  sustain  a  con- 
viction under  section  2344,  supra.  It  will 
be  noted  that  the  ofTense  defined  by  this  sec- 
tion is  limited  to  various  iiinds  of  assaults. 
The  language  of  said  section  is  not  broad 
enough~lo  include  an  assault  and  battery. 
In  construing  a  statute,  the  terms  of  which 
are  Identical  with  section  2344,  supra,  the 
Supreme  Court  of  North  Dakota  in  State  v. 
Marcks,  3  N.  D.  632,  58  N.  W.  25,  said  the 
f pllowing : 

"Bnt  it  also  clearly  appears  that  the  infor- 
mation embodies  a  charge  against  defendants  of 
committing  another  offense,  i.  e.,  the  cnmmon- 
law  offense  of  assault  and  battery.  The  last- 
named  offense  is  one  which  is  independent  of 
the  statutory  felony  defined  in  section  6510.  and 
does  not  constitute  an  element  of  that  offense. 
It  is  true  that  the  information  charges,  in  ef- 
fect, that  the  assault  and  battery  was  committed 
with  dangerous  weapons,  and  with  the  felcmi- 
ous  intent  stated  in  the  statute;  bnt,  after 
striking  out  such  averments  as  surplusage — and 
they  are  surplusage — there  is  still  left  a  suffi- 
cient charge  of  the  independent  crime  of  assault 
and  battery.  It  follows  that  the  demurrer  to 
the  information,  upon  the  ground  that  it  stated 
more  than  one  offense,  was  well  talten,  and  it 
was  therefore  error  to  overrule  the  same.  For 
this  error  the  judgment  of  conviction  must  be 
reversed.  The  information  being  fatally  defec- 
tive, no  conviction  under  it  can  be  sustained. 
The  question  presented  upon  this  branch  of  the 
demurrer  arises  upon  section  7244,  Comp.  Laws, 
which  reads:  'The  indictment  must  chnrge  but 
one  offense.'  We  have  quite  recently  hnd  occa- 
sion to  construe  this  statute.  See  State  v. 
Smith,  2  N.  D.  615,  52  N.  W.  820.  The  case 
we  are  now  considering  is  ruled  by  that  cited. 
As  prosecutions  under  the  stntute  in  question 
are  frequent,  we  will,  as  a  guide  for  future  cas- 
es arising  under  it,  dispose  of  one  other  assign- 
ment of  error.  As  has  been  seen,  the  trial  court 
instructed  the  jury,  in  effect,  that  if  the  evi- 
dence satisfied  them  beyond  a  reasonable  doubt 
that  the  defendants  were  not  guilty  of  the  felo- 
nious charge,  but  were  guilty  of  assault  and 
battery,  they  could  find  defendants  guilty  of  the 
offense  of  assault  and  battery.     The  Jury  re- 


turned a  verdict  for  assaalt  and  battery.  An 
exception  to  the  instruction  was  saved,  and  a 
motion  for  a  new  trial  was  made.  We  think, 
however,  that  the  point  could  have  been  as  well 
presented  on  a  motion  in  arrest  of  judgment, 
which  was  also  made.  Code  Cr.  Proc.  g  ^25; 
Comp.  Laws,  {  7452.  We  are  of  tbe  opinion 
that  it  was  error  to  overrule  the  motion  in  ar- 
rest of  judgment,  not  simnly  alone,  and  liecause 
the  information  was  invalid,  in  that  it  charged 
two  offenses,  but  upon  the  further  ground  that 
no  conviction  for  assault  and  battery  can  i>e 
had  under  an  information  charging  the  particu- 
lar felony  created  by  section  6510  of  the  stat- 
ute. We  are  clear  that  assault  and  battery  is 
not  a  lower  degree  of  the  statutory  crime,  and 
that  it  is  not  an  essential  element  in  the  great- 
er offense.  A  simple  assault  is  necessarily  a 
part  of  the  aggravated  assault,  but  an  assault 
and  battery  is  not.  Under  the  statute  of  this 
state  (section  7429,  Comp.  Laws),  'the  jury  may 
find  the  defendant  guilty  of  any  offense  the 
commission  of  which  is  necessarily  included  in 
that  upon  which  he  is  charged  in  the  indict- 
ment' State  V.  Johnson,  3  N.  D.  150,  64  N. 
W.  547.  Under  the  rule  of  exclusion,  this  sec- 
tion must  be  so  construed  as  to  exclude  all  of- 
fenses which  are  not  necessarily  included  in 
the  commission  of  the  higher  offense  charged 
in  the  information  or  indictment.  Tbe  offense 
described  in  section  6510  is  one  which  can  i>e, 
and  often  is,  consummated  without  a  Iwttery, 
and  lience  assault  and  battery  is  an  offense  not 
necessarily  included  in  tbe  commission  of  the 
statutory  felony.  It  matters  not  tlikt  in  this 
case  the  information  charges  an  assault  and  bat- 
tery, when  armed  with  dangerous  weapons,  and 
with  intent  to  do  bodily  barm.  These  aver- 
ments charge  no  offense  other  than  simple  as- 
sault and  battery,  which  offense,  as  has  l>een 
seen,  is  not  an  essential  element  of  the  felony 
charged  in  the  information.  Turner  v.  Muske- 
gon Circuit  Judge,  HS  Mich.  359,  50  N.  W.310; 
Territory  v.  Dooley,  4  Mont  296,  1  Pac  747; 
People  V.  Keefer,  18  CaL  637 ;  State  v.  White, 
45  Iowa,  325." 

See,  also,  State  t.  Barnes,  29  N.  D.  164, 
160  N.  W.  667,  Ann.  Cas.  1917C,  762;  State 
v.  Cotton,  36  S.  D.  306,  155  N.  W.  8. 

It  follows,  a  fortiori,  that  if  simple  as- 
sault and  battery  is  not  necessarily  includ- 
ed within  the  terms  of  section  2344,  supra, 
assaults  and  batteries  of  the  higher  grade 
defined  by  section  2336  are  not  included 
therein. 

The  first  part  of  section  2344  makes  It  a 
felony  to  commit  an  a'ssault  upon  a  person 
with  any  sharp  or  dangerous  weapon  with 
intent  to  do  bodily  barm,  and  without  Justi- 
fiable or  excusable  cause;  the  second  part 
makes  it  an  offense  to  shoot  at  another,  or  to 
attempt  to  shoot  at  another,  with  any  kind  of 
a  firearm  or  air  gun  or  other  means  whatev- 
er, with  the  same  intent  and  without  intent 
to  kill  and  without  Justifiable  or  excusable 
cause.  The  language  of  said  section,  there- 
fore, cannot  with  reason  be  construed  as 
broad  enough  to  include  assaults  and  batter- 
ies made  with  sharp  and  dangerous  weapons, 
or  by  firearms,  but  such  offenses  would  be  in- 
cluded within  section  2.3.36,  Revised  Laws 
1910,  which  provides  as  follows: 

"Any  person  who  intentionally  and  wrong- 
fully •  •  •  shoots  at,  or  attempts  to  shoot 
at  another,  with  any  kind  of  firearm,  air  gun  or 
other  means  whatever,  with  intent  to  kill  any 
person,  or  who  commits  any  assault  and  Iwt- 
tery  upon  another  by  means  of  any  deadly  weap- 


Digitizedby^OOQlC 


Okl.) 


ESTES  ▼.  STATB 


1131 


on  or  by  such  other  mean*  or  force  as  ia  likdy 
to  produce  death  or  in  resisting  the  execution 
of  any  legal  process,  is  punishable  by  impris- 
onment in  the  penitentiary  not  exceeding  ten 
years." 

The  proof  both  on  the  part  of  the  state  and 
that  of  the  defendant  showed  conclnslvely 
that  the  defendant  shot  at  and  hit  the  prose- 
cuting witness  with  a  bullet  discharged 
from  the  revolTlng  pistol  which  he  then  and 
there  had  and  held  In  his  hands.  The  evi- 
dence In  our  opinion,  therefore,  discloses  the 
commission  of  an  offense  of  a  higher  grade 
than  that  attempted  to  be  charged  in  the  in- 
formation, to  wit  the  offense  defined  In  sec- 
tion 2336,  supra.  It  Is  apparent,  therefore, 
that  the  pleader  should  have  charged  the 
higher  grade  of  offense  defined  by  .section 
233&  See  Bussell  v.  State,  g  Okl.  Gr.  692, 
133  Pac.  476. 

Section  2340,  Revised  Laws  1910,  defines 
simple  assault  as  follows: 

"An  assault  is  any~  willful  and  unlawful  at- 
tempt or  oifer  with  force  or  violence  to  do  a 
corporal  hurt  to  another." 

A  battery  Is  defined  by  section  2341,  Re- 
vised Law^  1910,  as  follows: 

"A  battery  is  any  willful  and  unlawful  use 
of  force  or  violence  upon  the  person  of  another." 

From  such  definitions,  It  ia  apparent  that 
the  assault  ofttlmes  culminates  tn  the  bat- 
tery. The  attempt  to  injure  is  completed 
when  the  proof  shows  a  battery.  It  follows, 
therefore,  that  the  crime  of  assault  and  bat- 
tery necessarily  includes  the  assault  leading 
up  to  the  battery,  and  If  assault  and  battery 
is  charged  in  the  Information  and  the  proof 
shows  that  there  was  only  an  unlawful  at- 
tempt to  Injui'e,  then  there  may  be  a  convic- 
tion of  simple  assault ;  but  not  so  where  the 
charge  in  the  inf/>rmation  is  merely  that  of 
an  assault,  because  there  can  be  no  convic- 
tion of  assault  and  battery  where  assault 
merely  is  charged,  because  the  battery  is  not 
necessarily  included  within  such  charge. 

It  is  advisable  and  necessary,  therefore, 
for  the  pleader,  where  there  is  evidence 
to  sustain  the  battery  charge,  to  plead  same 
in  the  information.  If  such  be  done,  then 
no  difficulty  will  be  experienced  if  the  proof 
merely  shows  any  lesser  degree  of  assault, 
and  .  where  it  is  evident  that  one  person 
shoots  another  with  a  revolving  pistol,  as 
in  this  case,  the  county  attorney  should 
draw  his  information  in  the  first  instance  un- 
der section  2336,  Revised  Laws  1910,  and  if 
that  be  done,  then  a  conviction  may  be  up- 
held under  said  section  for  any  lesser  and 
necessarily  included  assault,  or  assault  and 
battery,  as  Indicated  in  the  opinion  of  this 
court  in  Russell  v.  State,  supra. 

At  the  close  of  the  introduction  of  evidence 
on  the  part  of  the  state,  the  defendant  inter- 
posed what  was  styled  a  "demurrer  to  the 
evidence"  on  the  grounds:  "(1)  That  the  evi- 
dence did  not  warrant  the  court  in  submit- 
ting the  case  to  the  Jury  for  any  offense 


charged  in  the  Infbrmation;  and  (2)  for  the 
reason  that  there  was  a  fatal  variance  be- 
tween the  information  and  the  proof  on  the 
part  of  the  state."  We  are  of  the  opinion 
that  the  trial  court,  upon  the  presentadon  of 
said  motion  or  demurrer,  should  have  in- 
structed the  Jury  to  return  h  verdict  of  "not 
guilty  by  reason  of  variance  between  diarge 
and  proof,"  as  provided  in  section  5921,  Re- 
vised laws  1910,  and  should  have  ordered  de- 
fendant held  for  trial  under  a  new  informa- 
tion, as  provided  by  section  5930,  Revised 
Laws  1910. 

The  Judgment  of  conviction  is  accordingly 
reversed,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Mandate  forthwith. 

DOYLB,  P.  J.,  and  ARUSTRONO,  J.,  con- 
cur. 


a*  Okl.  Or.  410) 

ESTES  V.  STATE.    (No.  A-2883.) 

(Oriminal  Court  of  Appeals  of  Oklahoma. 
April  2D,  1918.) 

(ByUabut  hy  the  Court.) 

1.  Criioitai.  Law  «i=>511(2)  —  WnoHT  awd 

SUFnCIENCT    OF    EVIDENCE  —  ACCOMPLICE'S 
TCSTniONT— COBBOBOBATIOK. 

A  verdict  of  conviction,  based  upon  the  tes- 
timony of  accomplices,  detailing  at  length  the 
circumstances  of  the  crime  charged  and  support- 
ed by  the  testimony  of  numerous  witnesses, 
clearly  connecting  the  accused  with  the  offense, 
is  not  contrary  to  the  law  and  the  evidence. 

2.  Cbiminal  Law  «=3741(U— TaiAii— Dibkct- 

BD  AOQUrTTAL. 

It  is  not  error  for  the  trial  court  to  refuse 
to  advise  the  jury  to  return  a  verdict  of  not 
guilty  when  there  is  any  competent  evidence 
tending  reasonably  to  establish  the  crime 
charged. 

Appeal  from  District  Court,  Custer  Coun- 
ty;   Thomas  A.  Edwards,  Judge. 

G.  R.  Estes  was  convicted  of  burglary,  and 
be  appeals.    Affirmed. 

M.  L.  Holcombe,  of  Pawhuska,  for  plaintiff 
in  error.  S.  P.  Freellng,  Atty.  Gen.,  and  R. 
McMillan,  Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error 
was  convicted  at  the  April,  1916,  term  of 
the  district  conrt  of  Custer  county  on  a 
charge  of  burglary,  end  his  punishment  fix- 
ed at  imprisonment  in  the  state  penitentiary 
for  a  term  of  two  years. 

The  only  assignment  of  error  is  based  upon 
the  contention  that  the  verdict  is  contrary  to 
the  law  and  the  evidence. 

The  informatibn  charged  the  plaintiff  In 
error  with  burglarizing  a  Chicago,  Rodi  Is- 
land &  Pacific  box  car  at  Clinton  In  Custer 
county,  on  the  17th  day  of  March,  1916,  and 
taking  therefrom  certain  merchandise,  in- 
cluding a  considerable  quantity  of  Cascade 
whisky. 

[1,2]  An  examination  of  the  record  dl»- 
closes  the  fact  that  the  three  acc(»nplicea. 
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one  ot  whom  !■  serving  a  term  In  the  state 
penitentiary  for  bis  ctxinectlon  witb  this 
transaction,  testified  against  tills  plaintiff 
In  error  and  disclosed  the  facts  and  acts 
constituting  the  crime.  In  addition  to  the 
testimony  given  by  the  afXK>miilices,  there 
were  a  number  of  other  witnesses  who  testi- 
fied to  incriminating  facts  amply  sufficient  to 
corroborate  the  accomplices'  testimony  and  to 
prove  beyond  a  reasonable  doubt  the  guilt 
of  the  defendant  The  court  correctly  re- 
fused to  sustain  the  demurrer  to  the  evi- 
dence and  to  advise  the  Jury  to  return  a 
verdict  of  not  guilty,  and  was  equally  cor- 
rect In  refusing  to  set  aside  the  verdict  on 
the  ground  that  the  same  was  contrary  to 
the  law  and  the  evidence.  There  Is  no  law 
question  raised. 

The  Judgment  of  oonylction  la  tfaerefoce 
In  all  things  affirmed. 

DOTLB,  P.  J,  and  MATSON,  J.,  concur. 


(31  Idaho,  SIT) 

SHAW  V.  CITY  OP  NAMPA. 
(Supreme  Court  of  Idaho.    March  20,  1918.) 

1.  WlmKSBS  «=9209  —  Pbiviuob  —  Phtsi- 

OIAN& 

Where  a  physidan  is  employed  to  take  an 
X-ray  picture  of  a  fraqtnred  arm,  and  helps  to 
interpret  the  pictnr^  and  advises  with  the  pa- 
tient's reralar  physician  as  to  the  treatment, 
such  physician  should  not  be  allowed  to  testify 
ss  to  facts  learned  by  Mm  during  such  employ- 
ment, if  the  patient  claims  the  pnvUege  granted 
by  Bev.  Codes,  i  5958,  par.  4.  t 

2.  Appeal  and  Ebbob  «=3l00!2  —  Vkbdiot  — 
GONFLICTINa  EvinxNOE. 

Where  the  evidence  is  conflicting,  and  there 
is  sabstantial  evidence  to  support  the  verdict, 
the  judgment  will  not  be  disturbed. 
8.  Dauaoes  «=3l32(8)— Excessive  Dahaoes— 
Ihjvbt  to  Abii. 

Where  a  lady  61  years  of  age  received  a 
fracture  of  tbe  arm,  and  other  Injuries  of  a  mi- 
nor nature,  which  fracture  resulted  in  a  perma- 
nent stiffness  of  the  arm,  and  kept  her  from 
work  for  about  five  months,  during  which  time 
she  suffered  severe  pain,  $2,000  damages  is  not 
excessive. 

Appeal  from  District  Court,  Ounyoa 
County;   Ed.  L.  Bryan,  Judge. 

Action  by  Nettie  L.  Shaw  against  the  City 
of  Nampa  to  recover  damages  for  personal 
injury.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Wm.  P.  O'Connor,  of  Nampa,  and  Jackson 
&  Walters,  of  Caldwell,  for  appellant  W. 
O.  Blcknell,  of  Caldwell,  and  Rice,  Thomp- 
son &  Buckner,  of  Caldweli,  for  respondent. 

DAVIS,  District  Judge.  This  action  was 
instituted  t»  recover  damages  for  personal 
injuries  received  by  the  respondent  It  ap- 
pears from  the  evidence  that  while  walking 
along  a  certain  sidewalk  with  her  daughter, 
tbe  respondent  fell  over  a  loose  board,  there- 
by breaking  her  arm  and  bruising  her  body. 
Tbe  Jury  returned  a  verdict  in  her  favor, 
assessing   damages   in   the   sum   of   $2,000. 


Judgment  was  entered,  from  whicb  this  ap- 
peal is  taken. 

Several  errors  are  specified  in  die  admis- 
sion and  rejection  of  evidence,  all  of  which 
have  been  examined  and  are  held  to  be  with- 
out merit  The  only  one  we  deem  necessary 
to  discuss  Is  that  which  deals  with  the  sub- 
ject of  privileged  communication. 

[1]  When  the  respondent  was  injured,  she 
empiloyed  Dr.  Kellogg  as  her.  physician.  He 
Immediately  took  her  to  Caldwell,  where  he 
employed  Dr.  Cole  to  take  an  X-ray  picture 
of  the  broken  arm.  After  the  picture  was 
taken  and  developed,  Dr.  Cole  consulted  with 
Dr.  Kellogg  relative  to  the  Interpretation  of 
the  picture  and  the  treatment  to  be  adminis- 
tered. Counsel  for  the  respondent  objected 
to  Dr.  Cole  testifying  as  to  any  facts  learned 
while  he  .was  thus  employed,  which  objec- 
tion was  properly  sustained.  It  appears 
from  the  evidence  that  Dr.  Cole  did  more 
than  perform  mere  mechanical  woijc  as  a 
photographer,  and  that  ^e  used  his  knowl- 
edge and  experience  as  a  physidan  In  Inter- 
preting the  meaning  of  the  picture,  and  ad- 
vised with  Dr.  Kellogg  as  to  what  treatment 
should  be  given,  the  respondent  paying  Dr. 
Cole  for  his  sorioea.  The  trial  court  was 
Justlfled  in  excluding  such  evidence  as  privi- 
leged communication,  under  Bev.  Codes,  i 
6958,  per.  4. 

[2}  The  appellant  assigns  aa  grounds  toe 
the  reversal  of  the  Judgment,  that  the  evi- 
dence is  insuffideat  to  austaln  the  verdict 
On  this  point  it  is  contended  by  appellant 
that  there  was  no  evidence  that  it  had  di- 
rect information  of  any  defect  in  the  sidewalk, 
and  that,  on  the  contrary,  the  evidence  show- 
ed that  it  did  its  fuU  duty  in  inspecting  and 
caring  for  such  walk,  and  that  no  facts  were 
shown  to  have  existed  from  which  it  might 
be  held  that  it  had  constructive  notice  that 
the  sidewalk  was  so  defective  as  to  be  dan- 
gerous. Appellant  further  contends  tliat 
whatever  weakness  may  have  been  shown  to 
have  existed  in  the  sidewalk  was  a  latent 
defect  that  it  did  not  know  of  and  could  not 
have  learned  of  by  the  exercise  of  reasonable 
care,  and  that  therefore  it  is  not  liable  for 
the  injury  resulting  to  respondent  from  sudi 
latent  defect.  There  was  evidence  In  the  rec 
Old  from  which  the  jury  might  have  believ- 
ed that  another  acddent  of  a  similar  natore 
occurred  near  the  same  place  a  short  time 
b^ore  respondent  was  injured ;  that  tbe  gen- 
eral reputation  of  the  walk  among  the  people 
residing  in  the  part  of  town  where  it  was 
located  was  that  it  was  defective  and  bad; 
that  at  various  other  times  boards  and  sec- 
tions had  been  loose  on  the  walk  near  the 
place  where  she  was  Injured;  that  water  fre- 
quently flowed  under  the  walk  and  came  up 
throu^  the  cracks  between  the  boards  when 
people  walked  upon  It;  that  the  walk  was 
shaky  and  gave  to  the  step  of  pedestrians,  as 
if  the  sleepers  were  rotten ;  that  the  boards 
were  decayed  around  the  nails ;  that  it  was  a 
wooden  walk  over  9  years  old;   that  it  was 
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a  Tery  poor  walk;  that  the  offlcera  of  tbe 
dty  bad  repaired  It  before  aod  knew  of  its 
weakened  condition  from  use,  age,  and  decay; 
and  tbat  tlie  injury  complained  of  was  due 
to  tlie  giving  way  of  tlie  material  tbat  held 
the  nail  or  nails  by  wbich  the  board  was 
originally  secured,  wben  respondent  and  ber 
daughter  were  passing  along  the  walk  in  the 
usual  and  proper  way.  While  tbere  Is  evi- 
dence tending  to  contradict  much  of  the 
aboTe.  the  vital  point  for  this  court  to  de- 
termine Is  whether  or  not  there  is  such  sub- 
stantial evidence  in  the  record  as  to  Justify 
the  Jury  In  considering  the  facts  as  construc- 
tive notice  to  appellant  that  the  walk  was 
weak  and  defective  and  needed  repairs,  in 
order  to  make  it  reasonably  safe  for  i>er- 
sons  who  walked  over.  This  court  Is  of  the 
opinion  tbat  there  was  sufficient  evidence  to 
submit  to  the  jury,  and  that  the  verdict 
should  not'  be  disturbed. 

[3]  The  appellant  also  assigns  as  error 
tbat  excessive  damages  were  awarded  to  the 
respondent  under  the  Influence  of  passion 
and  prejudice.  It  appears  tbat  respondent 
was  61  years  of  age  wben  injured;  that  her 
arm  was  broken  near  the  shoulder;  that 
she  was  bruised  and  hurt  on  the  bU>  and 
body,  which  pained  ber  severely  for  several 
weeks.  She  was  not  able  to  work  for  about 
6  mMiths,  8  months  «f  whidi  time  she  was 
Tinder  the  doctor's  care.  Her  arm  was  still 
atlff  at  the  time  of  the  trial  and  could  not  be 
used  freely,  and  tbere  was  substantial  evi- 
dence to  show  tbat  sncb  injury  was  perma- 
nent. It  therefore  cannot  be  said  that  the 
damages  were  so  excessive  as  to  justify  this 
court  \a  reversing  or  modifying  the  judg- 
ment 

The  Judgment  is  affirmed,  with  costs  to  re- 
spondent 

BUDOB,  a  J.,  and  MOBiGAN,  3^  eonenr. 


(U  Idaho,  361) 

WATKINS  T.  liORD. 
(Sopvcme  Oourt  of  Idako.    Karoh  2S,  1918.) 

1.  Husband  and  Wite  «=>347  —  CannNAX. 
Conversation— AixEOATjoN. 

A  cause  of  action  for  criminal  conversation 
may  be  alleged  by  a  contiaiiando. 

2.  HVSBAND   AND   WiFE   «=3847  —  CBnnNAL 

Conversation— Allkoation  and  Pboof. 
Proof  thereunder  may  be  given  of  the  wrong- 
ful act  in  issue,  committed  on  any  date  within 
the  time  stated  in  the  pleading,  and  within  the 
statute  of  limitationa 

8.  Husband  and  Wive  ^=b341  —  Cbiminai. 
Conversation— Gist  of  Action. 
The  gist  or  gravamen  of  the  charge  la  the 
criminal  conversation,  the  alienation  of  the 
spouse's  affections  being  Incidental  and  material 
only  in  so  far  aa  It  affects  the  quantum  of  dam- 
ages. 

4.  Witnesses  «s>62(1,  2)— Goutbtenct— Hus- 
band AND  Wife. 
Revised  Codes,  |  5968,  precludes  either  a 
huaband  or  a  wife  from  testi^iiig  for  the  other, 
without  the  other's  consent  and  uiia  rule  admits 


of  no  exceptions  other  than  tiioae  expressly  spec- 
ified in  the  statute. 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Lemuel  Watkins  against  Thomas 
liord  for  damages  for  criminal  conversation. 
Judgment  for  plalntifT,  and  defendant  ap- 
peals.   Affirmed. 

J.  F.  Colvin  and  J.  0.  Johnston,  both  of 
Boise,  for  appellant  J.  R.  Good  and  S.  L. 
Tipton,  both  of  Boise,  for  respondent 

BUDOB,  C.  J.  This  is  an  action  of  crimi- 
nal conversation  for  debauching  respondent's 
wife.  Judgment  for  damages  was  awarded 
in  the  sum  of  $2,600.  From  which  judgment, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  this  appeal  was  prosecuted. 

[1, 2]  Appellant's  brief  contains  24  sepa- 
rate assignments  of  error,  but  it  will  not  ba 
necessary  to  discuss  all  of  them. 

The  third  assignment: 

"(3)  That  the  court  erred  in  refusing  to  com- 
pel the  plaintiff  to  furnish  tbe  defendant  a  spe- 
cific bill  of  particulars  of  the  datetu  places,  and 
times  when  the  defendant  carnally  knew  the 
plamtiff'a  wife,  if  at  all"— 

1.S  not  well  taken.  Respondent,  after  appel- 
lant answered,  furnished  a  bill  of  particulars 
to  which  the  proof  is  suflSciantly  responsive. 
We  have  no  statute  providing  for  a  bill  of 
particulars  in  cases  of  this  character.  There 
are  authorities  holding  that  in  such  cases  a 
bill  of  particulars  may  be  required.  Shaffer 
V.  Holm,  28  Hun  (N.  T.)  264;  Tllton  v.  Beecb- 
er,  69  N.  T.  176,  17  Am.  Rep.  337.  But  these 
cases  arose  under  a  statute  which  we  do  not 
have.  The  prevailing  view,  however,  is  tbat 
a  charge  of  this  nature  may  be  alleged  by  a 
contlnuando,  and  that  *^roof  thereunder  may 
be  given  of  the  wrongful  act  In  issue,  commit- 
ted on  any  date  within  tbe  time  stated  In  the 
pleading,  and  within  tbe  period  of  the  stat- 
ute of  limitations."  Smith  r.  Bleyers,  52 
Neb.  70,  71  N.  W.  1006;  21  Cyc.  1620,  1630; 
Tatter  v.  Miller,  61  Vt  147,  17  Atl.  850; 
Long  V.  Booe,  106  Ala.  570,  17  South.  718; 
Johnston  v.  Disbrow,  47  Mich.  69,  10  N.  W. 
79;  Lemmon  v.  Moore,  94  Ind.  40;  5  Ency. 
PL  &  Pr.  617,  6ia  Moreover,  there  Is  noth- 
ing In  the  record  to  Indicate  that  appellant 
was  surprised  or  misled  or  in  any  wise  prejo^ 
diced  by  the  refusal  of  the  court  to  require 
respondent  to  furnish  an  additional  bill  of 
particulars. 

[4]  The  fourth  assignment  predicates  er- 
ror upon  tbe  refusal  of  the  court  to  permit 
respondent's  wife,  over  bis  objection,  to  tes- 
tify against  him.  Section  6958,  Rev.  Codes, 
provides  as  follows: 

"Sec.  6958.  There  are  particular  relations  in 
which  It  Is  the  policy  of  the  law  to  enoonrage 
confidence  and  to  preserve  it  inviolate;  there- 
fore, a  person  cannot  be  examined  as  a  witness 
in  the  following  cases:  (1)  A  husband  cannot  be 
examined  for  or  ^against  his  wife,  without  her 
consent,  nor  a  wife  for  or  against  her  husband, 
without  his  consent ;   nor  can  either,  during  Uie 
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marriage  or  afterwards,  be,  without  the  consent 
of  the  other  examined  as  to  an;  commanication 
made  by  one  to  the  other  during  the  marriage; 
but  this  exception  does  not  apply  to  a  civil  ac- 
tion or  proceedinK  by  one  agninst  the  other  nor 
to  a  criminal  action  or  proceeding  for  a  crime 
committed  by  violence  of  one  against  the  person 
of  the  other.     •     •     • " 

California  and  many  of  ttae  other  states 
hare  this  identical  statute,  and  the  decisions 
thereunder  are  uniformly  to  the  effect  that 
neither  a  husband  nor  a  wife  can  testify 
against  the  other  without  bis  or  her  consent 
and  that  the  rule  admits  of  no  exceptions 
other  than  those  expressly  specified  In  the 
statute. 

The  Supreme  Court  of  Minnesota  In  an 
early  case,  construing  a  statute  identical  In 
this  respect  with  our  own,  said : 

"If  this  statute  merely  laid  down  the  mle  dis- 
abling the  husband  and  wife  from  testifying  for 
or  against  each  other,  it  mieht  be  urged  that  it 
was  only  a  statutory  adnption  of  the  common- 
law  rule,  and  that  it  adopted  also  the  common- 
law  application  of  the  rule,  including  the  ex- 
ceptions. But  it  also  iirescribee  the  application 
of,  and  defines  and  limits  the  exceptions  to,  the 
rule  of  disability.  This  excludes  resort  to  the 
common  law  to  determine  how  far  the  rule  shall 
prevail,  and  what  cases  shall  be  excepted  from 
it.  So  it  is  immaterial  that  the  common  law  did 
or  did  not — though  we  know  of  no  well-consid- 
ered case  holding  thnt  It  did — admit  the  evidence 
of  a  wife  against  her  husband,  in  a  case  like 
this.  The  statute  does  not."  Huot  t.  Wise,  27 
Minn.  68.  69,  6  N.  W.  425;  Wolford  v.  Fam- 
ham,  44  Minn.  159,  46  N.  W.  295. 

.  The  statute  has  been  similarly  construed 
In  the  following  cases:  Krueger  v.  Dodge,  15 
S.  D.  159,  87  N.  W.  965;  Zimmerman  v.  White- 
ley,  134  Mich.  39,  95  N.  W.  989;  Knickerbock- 
er V.  Worthing,  138  Mich.  224,  101  N.  W.  540; 
French  y.  Deane,  19  Colo.  504,  36  Pac.  609,  24 
L.  K.  A.  387;  Bassett  v.  United  States,  137 
U.  S.  496,  11  Sup.  Ct  165,  34  L.  Ed.  762  (con- 
struing Utah  statute):  People  v.  Mullings,  83 
Cal.  138,  23  Pac.  229.  17  Am.  Rep.  223;  Falk 
V.  Wlttram,  120  Cal.  479,  52  Pac.  707,  65  Am. 
Rep.  184;  Humphrey  t.  Pope,  1  Cal.  App.  374, 
82  Pac.  223.  The  numerous  decisions  cited 
by  appellant  in  support  of  bis  position  are 
under  statutes  essentially  different  from  our 
own  and  have  no  application  to  the  point  here 
Involved.  The  statutes  of  New  Xork,  Iowa, 
and  Wisconsin,  although  similar  In  some  re- 
spects to  section  5958,  supra,  contain  an  ex- 
press provision  permitting  the  husband  or 
wife  to  testify  against  the  other  in  a  civil 
action  of  this  nature. 

[3]  Many  of  the  errors  assigned  attack 
from  various  angles  the  sufficiency  of  the  evi- 
dence to  support  the  verdict,  and  It  is  also 
urged  that  the  verdict  is  excessive.  There  is 
no  merit  in  either  of  these  contentions.  The 
assignments  predicating  error  upon  the  giv- 
ing of  certain  Instructions  and  the  refusal 
to  give  certain  others  requested  by  appel- 
lant are  equally  «-lthout  merit.  The  gist  or 
gravamen  of  the  charge  laid  in  the  com- 
plaint Is,  not  the  alienation  of  the  wife's  af- 
fections, but  the  criminal  conversation:   the 


alienation  of  the  wife's  affections  being  inci- 
dental and  material  only  in  so  tar  as  it  af- 
fects the  quantum  of  damages. 

We  have  carefully  examined  the  entire  rec- 
ord and  are  satisfied  that  no  prejudicial  er- 
ror Is  disclosed  therein.  The  Judgment  Lb 
affirmed.    Costs  are  awarded  to  respondent. 

MORGAN  and  RICE,  JJ.,  concur. 

(SI  Idaho,  SSZ) 
LAMBRIX  et  al.  v.  FRAZIER. 

(Supreme  Court  of  Idaho.    March  29,  1918.) 

1.  Wateks  and  Water  Coubseb  «=249— Pkr- 
iirr  TO  Appbopbiatb  Wateb  —  Extewt  of 
Right. 

The  holder  of  a  permit  to  appropriate  the 
waters  of  a  stream,  with  a  point  of  diversion  on 
the  main  channel  thereof,  is,  to  the  extent  of 
bis  permit  rights,  entitled  to  the  use  of  the  wa- 
ter of  the  stream,  notwithstanding  a  portion 
thereof,  originally  diverted  to  another  branch, 
was  returned  to  the  main  channel  by  the  holder 
of  a  junior  permit. 

2.  Watebs  and  Water  ConssES  «=247(2)— 
Permit  to  Apfropbxatb  Water  —  Injunc- 
tion. 

A  writ  of  injunction  will  issae  to  protect  the 
inchoate,  contingent  right  to  the  use  of  water  by 
the  holder  of  a  permit  to  appropriate  it  who  has 
complied  with  the  terms  of  the  permit  and  has 
completed  his  works  of  diversion  and  application 
to  such  an  extent  that  the  water  may  be  applied 
to  a  beneficial  use. 

3.  Waters  and  Water  Courses  $=>247(2)— 
Permit  to  Appropriate— Injunction— Pbi- 
OBiTV  of  Right. 

In  an  action  for  an  injunction,  whereiii  eadi 
of  the  parties  asserts  a  superior  right  in  himself 
as  a  ground  for  injunctive  and  general  relief, 
findings  of  fact  and  decree  establishing  the  prior 
right  are  consistent  with  the  case  made  by  the 
pleadings  and  with  the  issues  joined. 

4.  JUDOUKNT  €=>66{i  —Rights  of  Pabtieb  — 
Conclusiveness. 

A  decree  fixing  the  rights  of  parties  litigant 
to  the  water  of  a  stream  is  binding  only  on  the 
parties  and  their  privies. 

Appeal  from  District  Court,  EHmore  Coun- 
ty;   Edward  A.  Walters,  Judge. 

Action  for  Injunction  by  George  A.  Lam- 
brix  and  another  against '  W.  L.  Frazier. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

W.  C.  Howie,  of  Mountain  Home,  and  D. 
A.  Dunning,  of  Boise,  for  appellant  Hawl^ 
&  Hawley,  of  Boise,  for  respondents. 

MORGAN,  J.  The  permits  of  resiK>ndents 
and  appellant,  senior  and  junior  respectively, 
call  for  the  appropriation  of  the  waters  of 
Canyon  creek,  which  stream  divides,  in  Its 
downward  course.  Into  two  branches  known 
as  the  East  fork  and  West  fork.  Both  places 
of  dlverslcm  are  located  on  the  West  fork 
which  the  trial  court  found  to  be  the  main 
channeL  The  findings  of  fact,  being  support- 
ed by  evidence  sufficient,  if  uncontradicted, 
to  sustain  them,  will  not  be  disturbed  because 
of  conflict.  Davenport  v.  Burke,  30  Idaho^ 
699,  167  Pac.  481. 
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(1, 2]  To  the  extent  of  their  permit  rights 
respondents  are  entitled  to  the  use  of  the  wa- 
ter of  the  cre^  flowing  In  the  West  fork, 
notwithstanding  a  portion  of  It,  originally 
diverted  therefrom  to  the  East  fork,  was  re- 
turned thereto  by  appellant.  Malad  Valley 
Irr.  Co.  V.  Campbell,  2  Idaho,  411,  18  Paa 
62.  Respondents,  having  substantially  com- 
piled with  the  terms  of  their  permit,  are  the 
owners  of  an  Indioate,  contingent  right 
(Speer  v.  Stei^enson,  16  Idaho,  707,  102  Pac. 
36S :  Baslnger  y.  Taylor,  30  Idaho,  289,  164 
Pac.  622),  and,  having  completed  their  works 
of  diversion  and  application  to  sncb  an  ex- 
tent that  the  water  may  be  applied  to  the 
beneficial  use  intended,  a  writ  of  Injunction 
was  properly  Issued  to  restrain  appellant 
from  Interfering  with  such  use  and  from 
thereby  preventing  respondents  from  ripen- 
ing their  incipient  interest  Into  a  complete 
appropriation.  Allen  t.  Dunlap,  24  Or.  229, 
33  Pac.  676;  Jackson  v.  Jackson,  17  Or.  110, 
19  Pac  847.  This  la  true  even  If  an  injury 
to  respondents  was  nonexistent  at  the  time. 
Fischer  V.  Davis  (on  rehearing)  19  Idaho,  601, 
116  Pa&  414.  In  this  respect  respondents' 
right,  though  only  a  consent  to  construct  Ir- 
rigfatlon  works  and  acquire  real  property 
(Speer  v.  Stephenson,  supra),  pnrtakes  of  the 
nature  of  a  vested  rlgh^  (Merrltt  v.  City  of 
Los  Angeles,  162  Cal.  47, 120  I>ac.  1064 ;  Inyo 
Consol.  Water  Co.  v.  Jess,  161  Cal.  616,  110 
Pac.  934 :  De  Wolfsklll  v.  Smith,  6  Cal.  App. 
175,  89  Pac.  1001). 

[3]  Appellant's  objection  that  the  decree 
Is  one  quieting  title  only  Is  not  well  taken. 
In  effect,  the  decree  establishes  nothing 
more  than  that  the  rights  of  respondents  un- 
der their  permit  are  prior  In  point  of  time 
and  superior  to  the  rights  of  appellant  un- 
der his  permit.  Neither  is  appellant's  conten- 
tion correct  that  the  trlol  court  could  not 
have  established  the  respective  rights  of  the 
parties.  The  granting  of  relief  to  respondents 
depended  upon  the  priority  of  their  right  be- 
ing found.  Such  priority  was  alleged  In  the 
complaint,  and  both  injunctive  and  general 
relief  were  prayed  for.  The  appellant  an- 
swered with  a  denial,  asserting  a  prior  right 
In  himself,  and  asking  counter  relief  of  the 
game  character.  The  findings  and  decree  are 
consistent  both  with  the  case  made  by  the 
complaint  and  with  the  Issues  joined.  Sec- 
tion 4353,  Rev.  Codes ;  Stocker  v.  Klrtley,  6 
Idaho,  705,  60  Pac.  891. 

[4]  The  decree  Is  unnecessarily  broad. 
It  is  not  objectionable  upon  the  ground  that 
It  is  general  in  terms,  for  the  rule  U  that 
decrees  fixing  rights  of  parties  to  the  waters 
of  a  stream,  though  general  In  form,  are  bind- 
ing only  upon  the  parties  and  their  privies. 
Stocker  v.  Kirtley,  supra;  State  v.  Stelner, 
68  Wash.  678,  109  Pac.  57.  The  decree,  how- 
ever, must  be  construed  in  the  light  of  the 
pleadings  upon  which  it  rests  and  the  law 


governing  the  rights  of  holders  of  permits 
Issued  by  the  state  engineer. 

The  relief  to  which  respondents  are  entitl- 
ed, under  the  complaint  and  findings  of  the 
court,  is  freedom  from  Interference  with  the 
completion  of  their  works,  and  the  applica- 
tion of  the  water  claimed  to  the  beneficial 
use  specified  In  the  permit.  They  are  entitl- 
ed to  freedom  from  Interference  only  so  far 
and  so  long  as,  In  compliance  with  the  law, 
they  continue  with  tlielr  work  and  proceed 
to  make  benefldul  application  of  the  water. 

The  court  found  that  respondents  bad  con- 
structed a  reservoir  and  necessary  conduits, 
canals,  and  ditches,  leading  from  it  to  the 
lands  upon  which  the  water  was  intended  to 
be  used  under  the  permit,  of  sufficient  size 
and  dimensions  to  carry  and  convey  the  wa- 
ter to  the  lands.  In  view  of  that  finding  the 
decree,  though  not  exact  In  Its  terms  In  de- 
fining the  rights  of  the  parties,  is  not  so  ob- 
jectionable as  to  require  reversal. 

The  judgment  appealed  from  is  affirmed. 
Costs  awarded  to  respondents. 

BUIHiE,  C.  J.,  and  RICE,  J.,  concur. 


<n  Idabo,  187) 
BRETER  T.  BAKER. 

(Supreme  Court  of  Idaho.    March  80,  1918.) 

Waters  and  Water  Connncs  «S9130— Wateb 
Rights— Seepaoe—Api'rop'biation. 
Seepage  water  frum  a  canal  having  its 
source  in  a  watershed  other  than  that  in  which 
the  seepage  occum  is  subject  to  appropriation 
under  the  provisiuna  of  Uev.  Codes,  |  3246. 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  James  R.  Botliwell,  Judge. 

Action  by  Edward  J.  Breyer  against  An- 
drew J.  Baker.  Decree  for  defendant,  and 
plaintiff  appeals.  Affirmed  in  part,  and  re- 
versed In  part. 

W.  C.  Howie,  of  Mountain  Home,  for  ap- 
pellant. E.  J.  Dockery,  of  Boise,  and  Daniel 
McLaughlin,  of  Mountain  Home,  for  respond- 
ent. 

RICE,  J.  The  appellant  brought  this  ac- 
tion to  quiet  title  to  the  waters  of  Dixie 
creek,  in  Elmore  county,  alleging  ownership 
of  162.9  acres  of  laud  and  an  appropriation 
of  3u2  cubic  feet  per  se<-ond  of  water  from 
the  said  creek,  with  date  of  priority  in 
March,  1903.  The  respondent  answered  and 
filed  a  cross-complaint,  alleging  ownership 
of  approximately  160  acres  of  land  and  an 
appropriation  of  certain  seepage  water,  with 
date  of  priority  some  time  In  the  spring  of 
1908,  and  a  subsequent  appropriation  of  the 
waters  of  Dixie  creek,  with  date  of  priority 
some  time  in  the  year  1013. 

It  is  admitted  that  the  1913  appropria- 
tion of  respondent  is  subsequent  to  the  ap- 
propriation of  appellant,  but  respondent 
maintains  that  he  has  a  first  right  to  the 
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seepage  water  app]*oprlated.  The  court 
found  that  the  appellant  owned  60.8  acres  of 
land,  which  was  susceptible  of  gravity  Ir- 
rigation fi^m  Dixie  creek  and  required  arti- 
ficial Irrigation,  and  decreed  the  appellant. 
l*Vi»B  second  feet  of  water  from  the  creek 
prior  to  any  right  of  the  respondent  therein. 
The  court  decreed  the  respondent  1  second 
foot  of  the  waters  of  the  creek,  with  date 
of  priority  subsequent  to  that  of  the  appel- 
lant. The  evidence  Is  substantially  conflict- 
ing upon  the  question  as  to  bow  many  acres 
of  land  the  appellant  Irrigated,  and  there 
was  no  dispute  as  to  the  proper  dnty  of 
water.  The  decree  with  reference  to  appel- 
lant's water  right,  therefore,  should  not  be 
disturbed.  No  question  la  raised  as  to  re- 
spondent's right  to  the  1  second  foot  of  water 
from  the  creek  as  decreed. 

The  only  remaining  question  In  the  case 
lis  as  to  the  right  to  the  seepage  water  alleg- 
ed to  have  been  appropriated  by  the  re- 
spondent and  awarded  to  him  by  the  decree. 
The  record  shows  that  the  seepage  water 
claimed  by  respondent  escapes  from  the  canal 
of  the  Great  Western  Beet  Sugar  Company, 
which  began  to  carry  water  in  the  year  1908. 
There  is  no  allegation  in  the  respondent's 
cross-complalut  as  to  the  source  of  supply 
of  this  canal.  The  court  cannot  take  judicial 
notice  of  the  source  of  supply  of  a  canal. 

It  the  Great  Western  Beet  Sngar  Com- 
pany's canal  has  Its  source  in  Dixie  creek  at 
a  point  above  the  point  of  diversion  of  appel- 
lant's Irrigation  ditches,  the  claim  of  re- 
spondent to  prior  appropriation  of  the  seep- 
age water  from  said  canal  isay  present  a 
grave  question.  There  are  statements  In 
the  record,  however,  from  which  we  Infer 
that  the  canal  may  have  its  source  in  another 
watershed  than  that  from  which  Dixie  creek 
obtains  its  supply. 

If  this  fact  bad  been  alleged  and  estab- 
lished In  this  case,  the  judgment  In  favor  of 
respondent  would  have  been  correct.  In  that 
case  the  seepage  water  from  the  canal  would 
not  be  water  which  appellant  appropriated, 
or  which  was  subject  to  his  appropriation. 
On  the  other  hand.  It  would  be  water  clear- 
ly within  the  provisions  of  Rev.  Codes,  f 
3246,  which  is  as  follows : 

"All  ditches  now  constructed  or  which  may 
hereafter  be  constructed  for  the  purpose  of  utll- 
IzinK  seepace,  waste  or  spring  water  of  the  state, 
shall  be  governed  by  the  same  laws  relating  to 
priority  of  right  as  those  ditches,  canals,  and 
conduits  constructed  for  the  purpose  of  utilizing 
the  waters  of  running  streams." 

For  a  case  somewhat  analogous,  see  Rip- 
ley V.  Park  Center  Land  &  Water  Co.,  40 
Colo.  129,  90  Pac.  76. 

The  decree  awarding  to  appellant  1*Vi»b 
second  feet  of  the  waters  of  Dixie  creek,  and 
to  respondent  1  second  foot  thereof,  is  af- 
firmed. The  decree  awarding  to  respondent 
■o/bo  of  a  second  fbot  of  the  seepage  water 
from  the  canal  of  the  Great  Western  Beet 


Sugar  Company  la  reversed,  with  directions 
to  the  trial  oonrt  to  permit  respondent  to 
amend  his  cross-oomplalnt  and  submit  proof 
as  to  the  source  of  supply  of  the  canaL 
Should  the  court  find  that  the  canal  has  Its 
source  In  a  watershed  other  than  that  ttoa 
which  Dixie  creek  obtains  Its  supply.  Judg- 
ment should  thereupon  be  entered  In  Cavor  of 
respondent  on  his  cross-complaint  for  the  use 
of  the  seepage  water  from  said  canal.  ESach 
party  shall  pay  his  own  costs  on  this  appeaL 

BVDGB,  O.  J.,  and  MORGAN,  J.,  ooncor. 

"""^"^  (SI  Idaho,  KS) 

KINZELL  T.  CHICAGO,  M.  &  ST.  P.  RT.  00. 

(Supreme  Court  of  Idaho.    March  26,  1918.) 
CoincERCK  <S=927(8)  —  Fbdesai.  Euplotebs' 

LlABIUTT    Act— EMPLOYEn    in    "iNTKBaTATB 
COMMEBCB." 

A  laborer  employed  in  the  constructioB  of  a 
fill  beneath  a  wooden  trestle,  which  when  com- 
pleted was  intended  to  take  the  place  of  the 
trestle  and  to  support  the  track  of  a  railroad 
company  engaged  hi  the  transportatiaik  of  both 
intrastate  and  interstate  commerce,  is  not  en- 

faged  in  "interstate  commerce"  so  as  to  entitle 
im  to  maintain  an  action  for  personal  injuries 
under  the  federal  Employers'  Liability  Act  of 
AprU  22,  1908,  c.  149.  35  Stat.  65  (U.  S.  Comp. 
St  1916,  {§  8667-8665). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  -and  Second  Series,  Inter- 
state Commerce.] 

Appeal  from  District  Court,  Shoshone 
County;   William  W.  Woods,  Judge. 

Action  by  William  Klnzell  against  die  Chi- 
cago, Milwaukee  A  St  Paul  Railway  Cmn- 
pany.  Judgment  for  plalntltf,  and  defend- 
ant appeals.  Reversed,  with  instructions  to 
dismiss  the  action. 

Geo.  W.  Korte,  of  Seattle,  Wash.,  and 
Robt  H.  Elder,  of  Coenr  d'Alene,  for  appel- 
lant. John  P.  Gray,  of  Coeur  d'Alene,  W.  D. 
Keeton,  of  St  Maries,  W.  F.  McNaughton,  of 
Coeur  d'Alene,  and  Jas.  A.  Wayne^  of  Wat 
lace,  for  respondent 

RICE},  J.  Wllltam  Klnzell  brought  this  ac^ 
tion  to  recover  damages  for  personal  injuries 
received  by  him  while  in  the  employ  of  a 
railway  company  engaged  in  both  intrantate 
and  interstate  commerce.  The  injuries  com- 
plained of  were  received  in  the  state  of 
Washington  while  appellant  was  engaged  in 
constructing  a  dirt  fill  beneath  a  wooden 
trestle,  known  as  bridge  Na  14D  near  the 
town  of  Ewan,  Wash.,  which  fill  was  intend- 
ed eventually  to  support  the  track.  The  ma- 
terial with  which  the  fill  was  being  con- 
structed was  obtained  from  new  construction 
work  entirely  within  the  state  of  Washing- 
ton, and  no  question  of  interstate  commerce 
was  thereby  involved.  The  fill  had  profrress- 
ed  to  the  extent  that  It  had  in  places  readi- 
ed the  railroad  ties,  and  it  had  becoaie  nec- 
essary, after  dumping  the  ears  at  dirt,  to 
use  what  is  known  as  a  "bnlldosev"  to  spread 
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the  dirt  away  from  the  track  and  thereby 
widen  the  fill.  The  bulldozer  employed  In 
this  case  was  a  flat  car,  with  adjustable 
wings  extending  on  either  side  from  a  point 
slightly  over  each  rail  and  spreading  out  to- 
ward the  back  of  the  car. 

The  principal  dnty  of  respondent  was  to 
adjust  these  wings,  and  at  times  when  they 
were  waiting  for  another  trainload  of  dirt, 
he  and  fiyram  Lee,  another  employ^  upon 
the  dozer,  used  shovels  to  clean  out  the  rocks 
that  lodged  between  the  tracks.  The  dirt 
was  being  brought  to  the  fill  by  means  of 
two  trains  of  ab6ut  25  "air  dump"  cars 
each.  When  the  train  approached  the 
bridge,  it  would  couple  onto  the  dozer  and 
proceed  to  the  place  where  the  dirt  was  to 
be  dumped.  After  dumping  the  dirt  the 
cars  would  be  righted  and  the  train  would 
start  back,  pulling  the  doaer  after  it  The 
wings  of  the  dozer  would  level  down  the  dirt 
dumped,  spreading  it  away  from  the  track 
and  thus  widen  the  fill. 

At  the  time  of  his  Injury,  respondent  was 
standing  on  the  front  of  the  dozer  waiting 
for  the  dirt  train  to  couple  on.  While  he 
was  waiting  he  was  looking  over  the  fill  to 
determine  where  this  trainload  of  dirt  cdiould 
be  dumped.  He  contends  that  through  neg- 
ligence of  the  appellant,  the  train  was  going 
at  so  great  a  rate  of  speed  when  it  coupled 
onto  the  dozer  that  it  broke  his  bold  on  the 
cross  rods  and  crank  shaft  and  threw  him 
violently  to  the  ground  between  the  wheels 
«f  the  head  car  and  Injured  him  severely. 

Before  the  trial  of  this  case  appellant  mov- 
ed to  have  the  respondent  make  ao  election 
'  of  remedies,  and  respondent  elected  to  bring 
his  case  under  the  federal  Employers'  Ua- 
toUlty  Act,  35  Stats,  at  !>.  p.  65,  c.  149  (U.  S. 
Comp.  St.  1916,  H  8667-M60),  the  material 
part  of  which  Is  as  follows: 

"That  every  commoa  carrier  by  railroad  while 
encaging  in  commerce  between  anjr  of  the  sever- 
al states  •  •  •  Bhall  be  liable  in  damages  to 
any  person  suffering  injury  while  be  is  employed 
by  such  carrier  in  audi  commerce  *  *  *  for 
snch  injury  *  *  *  resulting  in  whole  or  in 
t>aTt  from  the  negligence  of  any  of  the  officers, 
agents,  or  employto  of  such  carrier,  or  by  rea- 
son of  any  defect  or  insufficiency,  due  to  its  neg- 
ligence, in  its  cars,  engines,  appliances,,  machin- 
ery, track,  roadbed,  works,  boats,  wharfs,  or 
other  equipment" 

While  a  number  of  errors  are  assigned 
which  appear  to  be  worthy  of  careful  con- 
sideration, the  question  which  will  dispose 
of  the  case,  according  to  the  conclusion  we 
have  reached,  is  whether  respondent  was 
within  the  terms  of  the  aet  at  the  time  the 
iDJory  occurred.  The  other  matters  present- 
ed will  not  therefore  be  discussed  in  this 
opinion. 

Beqpondeat  saggests  that  the  act  is  reme- 
dial la  Ita  character,  and  should  be  ao  con- 
strued as  to  prevent  the  aihichlwf  and  ad- 
vanee  tM  leinedy  (citing  St  Loula,  ete.,  R. 
Go.  V.  Conley,  187  Fed.  949,  110  O.  G.  A.  97; 
Boketa  V.  G.,^  M.  A  St  P.  R.  Co.,  90  Waab. 
47,  155  Pac.  422).  The  eonstructlim  <rf  the 
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act,  however,  does  not  admit  of  any  discre- 
tion on  the  part  of  the  court  nor  are  the 
rules  of  Btrict  or  liberal  construction  appll^ 
cable. 

The  sole  question  presented  by  this  fea- 
ture of  the  case  is  whether  respondent  was 
engaged  in  interstate  commerce  at  the  time 
the  accident  occurred,  and  therefore  has  a 
cause  of  action  arising  under  the  federal 
statute,  or  whether  he  must  seek  his  remedy 
under  the  Workmen's  Compensation  Act  of 
the  state  of  WashlngtMi  (Laws  1911,  p.  345). 
Raymond  v.  C.,  M.  ft  St  P.  R.  Co.,  243  U.  S. 
48,  37  Sup.  Ct  268,  61  L.  Ed.  683. 

Many  cases  have  arisen  in  which  the  courts 
have  been  called  upon  to  lay  down  rules  by 
which  this  question  shall  be  determined.  It 
is  held  that  the  employ^  must,  at  the  time 
of  his  injury  be  employed  in  interstate  com- ' 
mercei  IlL  Cent  R.  Co.  v.  Behreos,  233  U. 
S.  47S,  S4  Sup.  Ct  646,  68  L.  Ed.  1061,  Ann. 
Caa  19140k  168;  Shanks  v.  D.,  L.  &  W.  R. 
Co.,  239  n.  S.  666,  36  Supi  Ct  188,  60  L.  Bd. 
436,  U  R.  A.  1916C  797.  In  the  last«lted 
case  it  is  said: 

"Having  in  mind  the  nature  and  usual  course 
of  the  business  to  which  the  act  relates,  and  the 
evident  purpose  of  Congress  in  adopting  the  act 
we  think  it  speaks  of  interstate  commerce,  not 
in  a  technical  legal  sense,  bat  in  a  practical 
one  better  suited  to  the  occasion  (see  Swift  ft 
Co.  V.  TJ.  S.,  196  0.  8.  875,  308;  49  L.  Ed.  618, 
625;-  25  Sup.  Ct  Rep.  276),  and  that  the  true 
test  of  employment  in  such  commerce  in  the 
sense  intended  is,  Wss  the  employe  at  the  time 
of  the  injury  engaged  in  interstate  transporta- 
tion, or  in  work  so  closely  related  to  it  as  to  be 
practically  a  part  of  it?" 

Applying  the  test  it  is  held  that  one  m- 
gagad  In  repairing  or  keeping  In  usable  con- 
dition a  roadbed,  bridge,  engine,  car,  or  oth- 
er instmment  then  in  use  In  such  transpor- 
tation is  engaged  in  Interstate  commerce. 
Pederaen  v.  D.,  L.  ft  W.  R,  Co..  229  U.  S. 
146,  83  Sup.  Ct  648,  57  L.  Bd.  1126^  Ann. 
Ca&  1914C.  153;  San  Pedro,  etc,  R.  Go.  v. 
Davide,  210  Fed.  870,  127  Q  a  A.  464; 
Phtla.,  etc.,  R.  Go.  v.  McConnell,  228  Fed. 
268,  142  O.  a  A.  666;  Southern  Ry.  CO.  v. 
McOuin,  240  Fed.  649,  163  a  a  A.  447; 
Cincinnati  Ry.  Co.  v.  Hall,  243  Fed.  76,  166 
aa  A.  606. 

So,  also,  one  engaged  in  an  act  incidental 
to  his  employment  In  Interstate  transporta- 
tion comes  within  the  provisions  of  the  act 
Brte  R.  Go.  V.  Winfleld,  244  U.  S.  170,  37  Sup. 
Ct.  566,  61  L.  Ed.  1067;  Louisville,  eta,  R. 
Ga  V.  Parker,  242  U.  S.  18,  37  Sup.  Ct  4,  61 
Ll  Ed.  119;  N.  T.  O.  R.  Co.  v.  Carr,  238  U. 
S.  260,  85  Sup.  Ct  780,  60  L.  Ed.  1298; 
Lampbere  v.  O.  R.  ft  N.  Go.,  196  Fed.  836, 
116  O.  O.  A.  166,  47  L.  a  A.  (N.  8.)  1. 

But  one  engaged  in  aa  employment  upon 
an  article  which  may  ultimately  become  an 
element  of  interstate  comma-ce^  but  which 
la  too  remote  to  be  directly  connected  there- 
with, or  incidental  thereto^  is  not  engaged 
la  Interstate  commerce  within  the  meaning 
of  the  act  D.,  Ia  ft  W.  R.  Go.  ^.  Turkonls. 
288  U.  8.  489,  86  Sup.  Ct  902,  60  U  Ed. 
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1397;  C,  B.  &  Q.'R.  Co.  v.  Harrington,  241 
U.  S.  177,  36  Sup.  Ct  517,  60  L.  Ed.  941 ;  Le-' 
high,  etc.,  R.  Co.  v.  Barlow,  244  U.  S.  183, 
37  Sup.  Ct  515,  61  L.  Ed.  1070 ;  Shanks  v. 
D.,  Ia  &  W.  R.  Co.,  supra ;  Minn.  &  St.  L.  R. 
Co.  T,  Winters,  242  U.  S.  353,  37  Sup.  Ct. 
170,  61  U  Ed.  358;  N.  Y.  O.  R.  Co.  v.  Carr, 
supra. 

It  is  well  settled  that  new  construction 
of  either  roadbed  or  equipment,  designed 
ultimately  to  be  used  In  Interstate  coni- 
merce,  Is  not,  while  In  the  process  of  build- 
ing, an  Instrument  of  Interstate  commerce, 
and  one  injured  while  employed  about  the 
same  Is  not  within  the  terms  of  the  act 
Raymond  v.  C,  M.  &  St  P.  R.  Co.,  supra; 
Bravls  v.  O.,  M.  ft  St  P.  R.  Co.,  217  Fed. 
234,  133  a  C.  A.  228;  Minn,  ft  St  L.  R.  Co. 
V.  Nash,  242  U.  &  619,  37  Sup.  Ct.  239,  61 
U  Ed.  531;  N.  T.  C.  R.  Co.  ▼."White,  243 
V.  S.  188.  37  Sup.  Ot  247,  61  L.  Ed.  667,  L. 
R.  A.  1917D,  1,  Ann.  Oas.  1917D,  629;  C.  ft 
B.  R.  Co.  V.  Steele,  183  Ind.  444,  108  N.  E. 
4;  McKee  t.  Ohio,  etc.,  R.  Co.,  78  W.  Va. 
131,  88  S.  R  616. 

In  the  case  of  Lonlsvllle,  etc.,  R.  Oo.  v. 
Parker,  supra.  It  Is  said : 

"The  business  upon  which  the  deceased  was 
ensnKPd  at  the  moment  was  transferring  an 
empty  car  from  one  switdi  track  to  another. 
This  car  was  not  moving  in  interstate  commerce, 
and  that  fact  was  treated  as  conclusive  by  the 
Court  of  Appeals.  In  this  the  court  was  in  er- 
ror, for  if.  as  there  was  strong  evidence  to  show, 
and  as  the  court  seemed  to  assume,  this  move- 
ment was  simply  for  the  purpose  of  reaching 
anil  moving  an  Interstate  car,  the  purpose  would 
control  and  the  business  would  be  Interstate." 
N.  Y.  C.  R.  Co.  v.  Carr,  supra. 

We  are  of  the  opinion  that  constructing 
a  fill  to  take  the  place  of  a  trestle  which  ts 
being  used  In  Interstate  commerce  is  new 
constnictlon,  and  that  the  fill  does  not  be- 
come part  of  the  railroad  until  It  Is  complet- 
ed and  the  track  Is  placed  upon  It  Instead 
of  upon  the  trestle.  U.  S.  v.  O.,  M.  &  P.  S. 
R.  Co.  (D.  C.)  219  Fed.  632;  Dickinson  v.  In- 
dustrial Board  of  Illinois,  280  111.  342,  117 
N.  E.  438.  Columbia  P.  R.  Co.  v.  Sauter, 
223  Fed.  604,  139  O.  O.  A.  150,  Is  not  to  the 
contrary,  for  in  that  case  the  main  purpose 
of  the  work  was  directly  connected  with  the 
transportation  of  Interstate  commerce. 

It  Is  suggested  that  the  material  compos- 
ing the  fill  necessarily  added  support  to  the 
trestle  in  the  course  of  the  constructlOTi 
thereof.  This  Is  an  Inference  which  does 
not  follow  from  the  testimony  in  the  case. 
But  If  It  were  true.  It  is  but  an  Incident 
to  the  work  of  making  the  fill,  and  not  a 
purpose  In  view  In  its  construction.  It  is 
true  one  of  the  duties  of  respondent  was 
to  remove  dirt  and  rocks  from  the  track, 
which  lodged  thereon  when  the  cars  were 
dumped,  and  which  might  If  allowed  to  ac- 
cumulate. Interfere  with  interstate  com- 
merce. This,  however,  was  but  an  incident 
to  the  work  of  constructing  the  fill,  and  did 
not  change  the  character  of  the  employment. 


The  object  of  the  work,  as  pointed  out  in  tbe 
Parker  Case,  Is  controlling. 

It  follows  that  respondent  does  not  oomc 
within  the  provisions  of  the  federal  statute, 
and  that  the  action  cannot  be  maintained. 
The  Judgment  is  reversed,  with  Instructions 
to  dismiss  the  action.  Costs  awarded  to  ap- 
pellant 

BCDGE,  a  3.,  and  MORGAN,  J.,  concur. 

(»  Idaho.  35S) 
BLAINE  COUNTY  v.  FUIiD  et  at 
(Supreme  Court  of  Idaho.    March  26,  1918.) 

1.  Statdtort  Dums  of  Cotjntt  Tbeasttbeb. 

It  is  the  duty  of  the  county  treasurer,  un- 
der tbe  provisions  of  the  state  depository  law, 
to  deposit  public  funds  in  his  control  in  banks 
which  have  qualified  as  depositories,  and  he  is 
forbidden  to  withdraw  sums  so  deposited  except 
for  the  payment  of  warrants  legally  drawn,  or 
for  the  purpose  ot  depositing  tbe  same  accord- 
ing to  law  in  other  banks  likewise  qualified,  and 
the  violation  of  these  requirements  is  made  a 
felony.     Section  2019,  Rev.  Codes. 

2.  Depositabies  «=39— Pboceeds  of  School. 
DiBTBiCT  Bonds  —  Deposit  bt  Countt 
Treasubkb— Cbedit  to  Clebk  of  Schooi. 
District. 

Where  the  proceeds  of  a  school  district 
bond  sale  were  paid  to  the  county  treasurer,  and 
by  him  depositM  in  a  bank,  which  had  complied 
with  the  provisions  of  the  depository  law,   no 

Sart  of  the  fund  could  thereafter  be  legally  with- 
rawn  and  redepoaited  in  the  savings  depart- 
ment of  the  same  institution  to  the  credit  of  the 
clerk  of  the  school  district,  and  regardless  of 
tbe  acts  and  intentions  of  the  parties  to  such 
transaction  the  fund  must  be  held  to  have  re- 
mained in  the  custody  of  the  county  treasurer. 
8.  Dkpositabibs  «=>9— County  Tbeasubeb— 
Funds— Deposit  Without  Pbotectiox  opp 
Depositobt  Law. 
Money  properly  in  the  control  of  the  county 
treasurer  and  deposited  in  a  depository  bank 
according  to  law  must  be  held  to  be  placed  on 
general  deposit  in  accordance  with  the  provi- 
sions of  the  depository  law,  and  no  effect  can  b« 
given  to  an  unlawful  attempt  on  the  part  of 
the  county  treasurer  and  county  auditor  to  take 
such  funds  out  of  the  protection  of  the  depos- 
itory law  and  place  them  on  deposit  in  tbe  same 
bank  without  the  security  of  tlie  depository's 
bond. 

Appeal  from  District  Court  Blaine  Coun- 
ty;   James  R.  Bothwell,  Judge. 

Action  by  the  County  of  Blaine  against 
Joseph  Fuld  and  others,  as  receivers  of  the 
Idaho  State  Bank,  E.  B.  Johnson,  as  Treas- 
urer of  Blaine  County,  Idaho,  and  School 
District  No.  7,  Blaine  County,  Idaho.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Wyman  &  Wyman,  of  Boise,  for  appellant 
Sullivan  &  Sullivan,  of  Haiiey,  for  respond- 
ents. 

BUDGE,  C.  J.  This  is  an  action  brought 
by  Blaine  county  against  the  receivers  of  the 
Idaho  State  Bank,  B.  B.  Johnson,  as  county 
treasurer,  and  school  district  No.  7,  of  Blaine 
county,  to  have  certain  public  funds  which 
were  deposited  in  the  bank  decreed  a  trust 
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fund  and  a  preferred  claim.  The  facts  ap- 
t>ear  in  the  amended  complaint,  to  which  a 
demurrer  Interposed  by  the  receivers  and  the 
school  district  was  sustained.  This  Is  an 
appeal  from  the  Judgment  of  dismissal. 

It  is  alleged  In  the  amended  complaint  that 
the  hank  was  conducting  a  general  banking 
business  at  Halley,  and  was  the  official  depos- 
itory for  Blaine  county.  Johnson  was  coun- 
ty treasurer  from  January,  1909,  to  January, 
1915.  On  September  25,  1909,  the  school  dis- 
trict received  $20,356  as  the  proceeds  of  a 
bond  sale  to  build  a  schoolhouse.  This  mon- 
ey was  paid  to  Johnson  as  treasurer,  by  hira 
credited  upon  his  official  books  to  the  bond 
fund  of  the  school  district  and  deposited  in 
the  bank.  About  December  11,  1909,  the 
school  district  caused  an  order  for  a  warrant 
to  be  drawn  on  Johnson,  as  treasarer,  pay- 
able to  H.  C,  Beamer  as  clerk  of  the  district 
out  of  said  bond  fund  for  $10,000.  This  or- 
der was  countersigned  by  the  county  super- 
intendent and  presented  to  the  auditor,  who 
drew  a  warrant  for  the  amoimt  upon  the 
treasurer,  payable  to  Beamer  as  clerk  of  the 
school  district  out  of  the  bond  fund,  and  this 
warrant  was  presented  to  Johnson  as  treas- 
urer, who  thereupon  executed  and  delivered 
to  Beamer  a  check  for  the  amount,  payable  to 
Beamer  as  clerk,  out  of  the  bond  fund. 
Beamer  deposited  the  same  in  the  savings 
department  of  the  bank  in  the  name  of  "H. 
C.  Beamer,  clerk  of  school  district  No,  7," 
under  an  agreement  with  the  bank  that  he 
might  draw  checks  against  the  fund  for  the 
use  and  benefit  of  the  district^  and  that  the 
sum  so  deposited  should  draw  interest  for 
the  use  and  benefit  of  the  district. 

It  is  further  alleged  in  the  amended  com- 
plaint: "That  the  said  check  was  received 
by  the  said  Idaho  State  Bank  with  full  no- 
tice and  knowledge  that  the  same  and  the 
money  represented  by  it  belonged  to  said 
school  district  No.  7,  and  did  not  belong  to 
said  H.  C.  Beamer  or  to  said  H.  C.  Beamer 
as  clerk  of  said  school  district,  and  that  the 
same  were  received  by  said  bank  from  and  so 
deposited  by  said  E.  C.  Beamer  as  clerk  of 
said  school  district  and  not  otherwise;  and 
said  check  and  the  money  represented  by  it 
was  received  by  the  said  bank  with  full 
knowledge  that  said  check  and  the  money 
represented  by  It  was  drawn,  presented,  and 
deposited  under  all  the  facts  and  circum- 
stances as  hereinbefore  tn  this  petition  set 
forth,  and  that  said  deposit  was  not  made 
pursuant  to  law,  nor  'was  it  at  any  time  se- 
cured by  any  bond  or  other  securities  In  any 
manner  or  at  all."  That  about  the  20th  of 
August,  1910,  the  district  caused  a  warrant 
to  be  drawn  by  the  county  auditor  upon 
Johnson,  as  treasurer,  for  one  Co.xhead,  In 
payment  of  services  rendered  by  him  in  con- 
nection with  the  building  of  the  schoolhouse, 
in  the  sum  of  $2,844.02,  properly  payable  out 
of  the  bond  fund.  The  warrant  and  the  order 
therefor  were  countersigned  by  the  county 


superintendent,  and  Beamer,  acting  for  the 
contractor,  presented  the  warrant  to  Johnson, 
as  treasurer,  and  received  from  him  his  check 
as  coimty  treasurer  upon  the  bank  as  county 
depository,  payable  to  Gozbead.  which  check 
was  by  the  latter  deposited  in  the  bank  to  his 
own  credit.  At  the  same  time  Beamer  drew 
a  check  upon  the  account  of  H.  C.  Beamer, 
clerk  of  school  district  No.  7,  for  a  like  sum, 
payable  to  Johnson,  as  treasurer.  The  latter 
check  was  not  presented  to  the  bank  for  pay- 
ment, and  has  never  been  paid.  That  on 
August  31,  1910,  the  bank  was  closed  by  the 
state  bank  examiner  and  placed  In  the  hands 
of  a  receiver. 

It  is  further  alleged  that  at  the  time  the 
order  and  warrant  for  the  $2,844.02  were 
drawn  there  were  no  fnnds  on  deposit  by  the 
county  treasurer  to  the  credit  of  the  school 
district  in  its  bond  or  building  fund  npon 
which  the  warrant  was  drawn,  "but  that  the 
said  warrant  was  paid  by  said  Idaho  fttate 
Bank  out  of  the  genial  funds  of  Blaine 
county  on  deiMslt  tn  said  bank";  that  no 
part  of  the  same  has  ever  been  repaid  to  or 
received  by  Johnson  or  this  appellant  save 
the  sum  of  $426.  A  demand  has  been  made 
npon  the  receivers  to  have  the  amount  due 
paid  or  listed  as  a  preferred  claim,  and  a  de- 
mand has  been  made  upon  the  school  dis- 
trict to  take  action  against  the  bank  and  the 
receivers  to  collect  and  recover, this  sum  as 
such  preferred  claim,  and  to  join  apppllant 
In  so  doing,  but  defendants  have  refused  so 
to  do.  The  prayer  seeks  to  have  the  balance 
of  $2,417.42  decreed  a  preferred  claim  against 
the  cash  and  assets  of  the  bank,  and  that  the 
district  and  Johnson,  as  treasurer,  be  re- 
quired to  set  forth  their  rights  and  claims 
to  the  fimd.  . 

It  is  the'  contention  of  appellant  that  the 
$10,000  which'  was  taken  out  of  the  school 
fund  and  placed  to  the  account  of  Beamer  as 
clerk  of  the  district  must  be  regarded  as  a 
special  deposit  of  public  funds  within  the 
meaning  of  the  previous  decisions  of  this 
court,  for  the  reason  that  the  same  was  not 
deposited  in  accordance  with  the  co.unty  de- 
pository law,  nor  protected  in  the  manner 
(herein  provided;  that  the  county  was  not 
estopped  by  the  negligence  of  the  county 
treasurer  in  failing  to  present  the  check  giwn 
him  by  Beamer  as  clerk  of  the  district.  On 
the  other  hand,  respondents  contend  that 
inasmuch  as  the  county  would  not  be  entitled 
to  a  preference  if  the!  $10,000  had  remained 
on  deposit  in  the  school  bond  fund,  it  should 
have  no  greater  rights  by  reason  of  the  fact 
that  the  $10,000  was  illegally  deposited,  in 
view  of  the  further  fact  that  the  rights  of 
general  creditors  and  depositors  will  be  to 
that  extent  impaired  If  the  preference  Is  al- 
lowed. That  in  accepting  the  check  from  Bea- 
mer as  derk  of  the  district,  Johnson,  as 
treasurer,  was  acting  in  his  official  capacity 
and  pursuant  to  the  requirements  of  section 
644  of  the  Bevlsed  Codes  that  "all  moneys 
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arising  from  tbo  sale  of  aaU  bonds  must  be 
paid  forthwith  Into  the  treasury  of  the  coun- 
ty" ;  that  the  action  Is,  In  fact,  brought  for 
the  benefit  of  Johnson  and  his  bondsmen.  In 
order  that  they  may  escape  liability  arising 
from  the  fact  that  Johnson  paid  a  warrant 
drawn  on  the  school  fund  out  of  the  general 
fund. 

[3]  We  are  not  In  accord  with  the  conten- 
tions of  either  the  appellant  or  respondoitB. 
In  fact  the  deposit  by  Beamer  of  tb«  $10,000 
was  not,  as  contended,  an  Illegal  deposit,  but 
was  no  deposit  at  all.  All  of  the  partle8.to  the 
transaction  had  notice  that  the  entire  fund 
was  a  public  fund,  the  deposit  of  which  was 
provided  for  by  law,  that  It  had  been  deposit- 
ed according  to  law,  and  was  protected  by  the 
bank's  bend  given  In  pursuance  of  the  depos- 
itory law.  Whatever  the  actual  Intent  of  the 
parties  may  have  been,  the  whole  transaction 
amounted  to  an  unlawful  ccmsplracy,  the  ob- 
ject of  which  was  to  enable  the  district  to 
obtain  Interest  on  the  attempted  withdrawal 
and  d^Msit  of  the  moneys  placed  to  Beamer's 
credit  on  the  books  of  the  bank  In  direct 
Tlolatl<«  of  law.  Rev.  Codes,  {|  644,  650, 
1901,  and  2013.  In  contemplatlcMi  of  law  the 
fund  was  not  withdrawn  from  the  control 
of  the  county  treasurer,  and  there  was  no 
time  when  the  bank  was  not  bound  to  recog- 
nize the  control  of  the  treasurer  over  the 
fund.  In  view  of  the  knowledge  of  all  the 
parties  of  the  unlawful  character  of  the 
transaction,  and  that  it  was  expressly  pro- 
hibited by  statute,  the  only  thing  accom- 
plished was  a  mere  entry  on  the  books  of  the 
bank,  and  the  bank  cannot  be  heard  to  say 
that  it  had  knowingly  withdrawn  the  fund 
.  from  the  protection  of  its  bond. 

State  V.  Thum,  6  Idaho,  323,  65  Pac.  858, 
and  First  Nat  Bank  v.  Bunting,  7  Idaho,  27, 
Bd  Pac.  929,  1106,  were  cases  where  public 
funds  were  attempted  to  be  deposited  in  the 
bank  on  general  deposit  The  law  declared 
the  placing  of  public  funds  In  a  bank,  other- 
wise tbau  on  special  deposit  or  as  otberwUe 
authorized  by  law,  to  be  a  felony.  The 
court  held  that  notwithstanding  the  felonious 
Intent  of  the  state  treasurer  and  the  officers 
of  the  bank  receiving  the  deposit,  the  law 
must  prevail,  and  that  in  law  the  bank  re- 
ceived the  fund  as  trustee  because  it  could 
only  be  received  lawfully  as  a  special  deposit, 
and  it  was  held  that  the  state  did  not  be- 
come a  general  creditor  of  the  bank,  for  in 
that  event  the  court  would  have  to  give  eftect 
to  a  vlolatlou  of  the  statute. 

[1, 2]  In  the  present  case  It  was  made  the 
duty  of  the  county  treasurer  under  the  law 
to  deposit  public  funds  in  his  control  in 
banks  which  have  qualified  as  depositories, 
and  he  is  forbidden  to  withdraw  sums  so  de- 
posited except  for  the  payment  of  warrants 
legally  drawn,  or  for  the  purpose  of  deposit- 
ing the  same  in  accordance  with  the  law  in 
other  banks  likewise  qualified,  and  the  viola- 


tion of  these  reqairements  la  a  fleloDy.  Bev. 
Codes,  f  2019.  Following  the  principle  an- 
nounced In  tbe  nium  Case,  we  are  led  to  the 
condnslon  that  in  this  case  the  law  must 
prevail,  and  regardless  of  the  acts  and  Intent 
of  the  parties  to  this  transaction,  the  fund 
must  be  held  to  have  remained  in  the  custody 
of  tbe  county  treasurer  and  on  general  de- 
posit to  his  credit  under  the  protection  of  the 
bank's  bond.  If  an  attempted  general  de- 
posit of  such  funds  In  a  bank,  when  not 
authorized  by  law,  becomes  ipso  facto  a  spe- 
cjlal  deposit  because  the  deposit  of  audi 
funds  otherwise  would  be  in  violation  of  the 
criminal  statute  <Bev.  Codes,  {  6975),  as 
held  in  the  Thum  Case  and  in  the  case  of  In 
re  Bank  of  Nampa,  29  Idaho,  166,  157  Pac 
1117,  on  the  same  reasoning  it  must  necessari- 
ly follow  that  money  properly  in  the  control 
of  tbe  county  treasurer,  and  deposited  In  a 
d^xMltory  bank,,  must  be  held  to  be  placed 
on  general  deposit  In  accordance  with  the 
provisions  of  tbe  depository  law,  and  no 
effect  can  be  given  to  the  unlawful  attempt 
to  take  funds  out  from  under  the  protection 
of  the  depository  law  and  place  them  on 
deposit  In  the  same  bank  without  the  security 
of  the  depository's  bond.  The  failure  of  the 
treasurer  to  cash  tbe  check  for  12,844.02, 
given  him  by  Beamer,  is  a  matter  of  no  con- 
sequence, for  to  have  done  so  would  not  have 
placed  the  money  represented  by  the  check 
UQder  bis  control  to  any  greater  extent  than 
it  was. 

The  judgment  Is  affirmed.    Goats  awarded 
to  re^ondents. 

MORGAN  and  RIOB,  JJ.,  ooncor. 


CARLXOK  r-  OAMFIOLD  et  aL    (No.  8921.) 

(Supreme  Court  of  Oalorada     April  1,  191&) 

COBPOBATIOKS      «=p123(4)    —    Dkbeoibtered 

Plgdoes  of  Stock— Rights  or  Cbeditob  or 

Insolvent  Bstatk  of  Stookholdkb. 

Registration  of  transfers  and  idedees  of  cor- 

porate  stock  required  by  Rev.  St  1908,  I  870, 

Is  not  for  protection  of  creditors  of  a  stodchoM- 

er  until  they  proceed  under  sections  3618,  3619, 

prescribing  mannw  of  making  levies  on  stock, 

and  they  can  be  registered  at  any  time,  even 

after  insolvent  estate  of  pledgor  is  in  hands  of 

an  executor,  and  claims  of  simple  creditors  have 

been  allowed. 

En  Bana  Error  to  Weld  County  Gooit; 
Herbert  M.  Baker,  Judge. 

Proceedings  by  A.  E.  Oarlton  against  John 
A.  Camfleld  and  Lottie  A.  Camfleld,  execu- 
tors of  the  last  will  and  testament  of  Daniel 
A.  Camfleld,  deceased,  and  the  Union  Nation- 
al Bank  of  Greeley,  Colo.,  to  have  a  claim 
allowed  as  a  secured  claim.  From  a  judg- 
ment for  defendants,  plaintUf  brings  error. 
Reversed  and  remanded. 

John  T.  Jacobs,  of  Greeley,  for  plalntUF  In 
error.  Charles  F.  Tew  and  Walter  E.  Bliss, 
both  of  Greeley,  for  defendants  In  errpr.    N. 
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Walter  Dixon  and  ntomaa  J.  Dixon,  both  of 
Denver,  amid  carte. 

TELLER,  J.  This  cause  comes  before  \a 
on  error  to  the  county  court  which  disallow- 
ed the  claim  of  plaintiff  In  error  as  a  secur- 
ed  claim  against  the  estate  of  D.  A.  Cam- 
fleld,  deceased.  There  is  no  dispute  as  to 
the  facts,  the  matter  having  been  heard  up- 
on a  Btlpnlaticm,  or  agreed  case.  It  appears 
that,  on  February  10,  1912,  D.  A.  Camfleld 
became  persMiaUy  liable  on  a  promissory 
note  to  secure  which  he  delivered  to  the 
payee  of  nid  note  certlflcatea  for  100  shares 
of  sto<^  In  the  Farmers'  Bank  ft  Trast  Com- 
pany, of  Greeley,  Colo.,  on  which  certificates 
was  Indwaed  an  assignment  thereof,  lo 
blank,  with  power  of  attorney  to  transfer 
said  shares;  that  within  00  days  thereafter 
tbe  plaintiff  In  error  became  the  holder  and 
owner  of  said  note,  and  the  holder  of  said 
stock  certificates;  that  no  note  of  said 
pledge  was  made  or  attempted  to  be  made  on 
tbe  books'  of  said  company  within  the  60 
days  allowed  tb^efor  by  section  870,  B.  S. 
1906;  tbat  on  the  9tfa  day  of  November,  1914, 
said  D.  A.  Camfleld  departed  tills  life,  and 
thereafter  defendants  In  error  John  A.  Cam- 
fleld and  Lottie  A.  Camfleld,  duly  quail- 
fled  as  executors  of  die  last  wlU  and  tes- 
tament of  said  decedent;  that  on  October 
9,  Iftlis;  the  plaintiff  In  error  made  demand 
upon  said  company  that  a  memorandum 
of  said  pledge,  as  required  by  said  stat- 
ute be  made  on  Its  books;  that  said  demand 
was  refused;  that  the  refusal  of  said  com- 
pany to  note  (»  Its  books  said  memoranduBi 
was  not  requested  by  any  creditor  of  the  es- 
tate of  said  decedent,  but  was  requested  by 
the  said  executors;  that  said  estate  Is  In- 
solvent ;  and  that  no  attempt  has  been  made 
by  anj  creditor  of  said  estate  to  levy  npon 
or  attach  aM  shares  of  stock. 

It  further  appears  that  defendant  In  er- 
rat,  the  Union  National  Bank,  having  an  al- 
lowed unsecured  claim  against  said  estate, 
was  permitted  to  intervene  and  object  to  the 
granting  at  plaintiff  In  err<Mr's  petition  lor 
leave  to  sell  said  pledged  Glares,  the  attor- 
neys for  said  executors  apiwariog  also  for 
said  Intervener. 

For  plaintiff  In  error  It  Is  urged  that  tho 
executors  have  no  right  to  act  for  creditors 
of  an  estate  In  bringing  about  an  Interven- 
tloa,  as  in  this  case;  while  the  executors 
contend  that  they  were  but  performing  a  dn- 
tjr  to  protect  the  estate  in  the  interest  of  all 
the  creditors.  In  the  view  we  take  of  the 
case,  it  Is  unnecessary  to  determine  the  ques- 
tion thus  raised. 

That  part  of  section  870,  K.  S.  1908,  which 
provides  for  noting  pledges  of  stock,  reads 
as  follows: 

"And  any  and  every  such  stockholder,  creditor 
or  representative  shall' have  a  right  to  make  ex- 
tracts from  sndi  books,  and  no  transfer  pf  stock 
shall  be  valid  for  any  purpose  whatever  except 
to  render  tbe  person  to  whom  it  shall  be  trans- 
ferred, liable  for  the  debts  of  the  company  ac- 


cording to  the  provisions  of  this  act,  unless  it 
shall  have  been  entered  therein,  as  required  by 
this  section,  within  sixty  davs  from  tbe  date  <K 
such  transfer,  by  an  entry  snowing  to  and  from 
whom  transferred ;  or,  in  case  of  tbe  pledge  of 
any  such  stock,  a  memorandum  be  made  upon 
the  books  of  said  company,  showing  to  whom 
and  for  what  amount  tiie  stock  has  been 
pledged." 

It  Is  conceded  that  under  this  statute  an 
unregistered  transfer  of  shares  Is  valid  as 
between  the  transferor  and  the  transferee; 
also,  that  It  is  not  valid  as  against  attach- 
ing or  execution  creditors,  unless  the  traAs- 
feree  has  done  all  In  his  power  to  procure 
the  registration  of  the  transfer. 

Tbe  question  here  presented  Is. as  to  tho 
validity  of  an 'unregistered  transfer  of  shares 
as  against  creditors  of  an  Insolvent  estate 
whose  claims  have  been  allowed  before  an 
attempt  was  made  to  register  such  transfer. 
The  position  of  d^endants  In  error  Is  that, 
upon  the  appointment  of  the  executors,  the 
estate  was  taken  Into  the  cnstody  of  the 
court  tar  the  benefit  of  creditors.  It  cannot 
lie  said,  however,  that  the  executors  had  any 
rights  whldi  their  testator  did  not  have  at 
the  time  of  his  death.  SInee  be  could  not 
have  recovered  possession  of  the  certificates 
without  paying  the  debt,  they  cannot  do  so. 
They  stand  In  his  shoes,  and  are  bound  by 
tbe  transfer.  SUres  v.  Allen,  47  CoIql  440, 
107  Pac  1072.  Clearly,  then,  these  shares 
were  not  in  castodia  le«gis  In  any  practical 
sense.  The  pledgee's  rights  were  not  chang- 
ed by  tbe  death  of  the  pledgor,  and  tbe  exec- 
utors had  only  the  right  to  redeem  tho 
shares,  or  to  receive  any  surplus  that  there 
might  be  on  their  sals  as  a  jpledg&  If,  then, 
the  pledgee  could  have  had  the  registry 
made,  after  the  60  days,  while  Camfleld  was 
living,  he  could  do  it  also  after  Gamfleld'a 
death.  Counsel  dte  cases  holding  an  unreg- 
istered transfetr  void  as  against  credltora  of 
the  transferor,  and  «s8ume  that  the  term 
''creditor"  includes  all  pMsons  to  whom 
debts  are  owing;  An  examination  of  the  cas- 
es Aows  that  in  every  instance  the  court 
was  dealing  with  a  Uen  crcdlt«r.  Our  rtat- 
Btes  do  not,  by  express  pTovlsion,  make  an 
allowed  dalm  a  lien;  and  so  authority  is 
dted  to  show  that  it  is  ever  so  considered  In 
the  absence  of  a  statute  to  that  effect  We 
find  in  the  statute  under  consideration  noth- 
ing which  indicates  that  it  was  intended  for 
the  protection  of  a  creditor  who  has  no  lien. 

One  purpose  of  the  statute  is  evident  when; 
it  is  considered  with  sections  8618  and  8S10, 
B.  S.  1908.  The  first-named  section  requires 
<^cers  of  a  corporation  to  furnish  an  at- 
taching officer  a  certificate  showing  the  num- 
ber at  shares  owned  by  the  debtor;  and  It 
would  be  of  little  effect  if  transfers  were  not 
recorded  so  as  to  show  the  ownership.  The 
next  section  authorizes  a  levy  on  shares 
standing  in  the  name  of  the  defendant  in  an 
action,  and  prescribes  the  method  therefor. 
Without  a  requirement  that  the  transfer  be 
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recorded,  these  sections  mlglit  have  no  prac- 
tical effect,  since  a  levy  might  prove  to  have 
been  made  on  shares  already  transferred. 

It  should  be  observed  that  section  870  does 
not  provide  for  a  record  which  Is  to  be  pub- 
lic, and  so  operate  as  a  notice  to  the  world. 
The  right  to  inspect  the  transfer  record  Is 
given  only  to  stockholders  and  creditors  of- 
the  corporation.  It  gives  no  Information  to 
creditors  of  a  stockholder,  and  they  can  as- 
certain from  it  what,  If  any,  shares  a  debt- 
or owns  only  when  they  have  begun  litiga- 
tioD  and  become  entitled  to  levy  on  or  attach 
the  property  of  their  debtor.  The  record 
seems  therefore  not  intended  for  the  benefit 
of  simple  creditors,  but  of  litigants  who  are 
taking  steps  to  collect  their  debts.  Such 
records  are  not  public  unless  the  statute 
obliges  the  corporation  to  expose ,  them  to 
public  Inspection.  2  Thompson,  Corporations, 
i  2411.  In  Thurber  v.  Crump,  86  Ky.  408,  6 
S.  W.  145,  It  was  held  that  a  statute  which 
made  a  transfer  of  shares  invalid  If  not  en- 
tered on  the  books  of  the  corporation  was 
for  the  protection  of  the  corporation  and 
purchasers,  and  that  It  did — 
"not  operate  as  a  registration  law  in  the  inter- 
est of  creditors  of  stockholder,  for  the  reason 
that  the  boohs  of  the  company  are  not  required 
to  be  kept  open  for  the  inspection  of  the  pub- 
Uc." 

In  N.  Y.  &  N.  H.  R.  B.  Co.  v.  Schuyler,  34 
N.  X.  30,  It  Is  held  that  a  transferree  of 
shares  not  transferred  on  the  corporation 
books  has  full  title  as  against  the  transferor, 
but  only  an  equitable  title  as  against  the 
corporation,  which  title,  however,  the  cor- 
poration is  bound  to  recognize  and  permit 
to  be  ripened  into'  a  legal  title,  when  the 
transferee  presents  himself,  before  any  ef- 
fective transfer  <ni  the  books  has  been  made, 
to  do  the  acts  required  by  the  Charter  or  by- 
laws in  order  to  make  a  transfer.  The  case 
further  holds  that  a  corporation  is  liable 
In  damages  to  the  transferee  of  an  unreg- 
istered certificate  if,  with  knowledge  of  such 
transfer.  It  issues  certificates  to  a  subse- 
quent purchaser  from  the  original  transferor. 
Under  this  authority  the  trust  company  was 
bound  to  make  the  requested  record  of  the 
pledge  of  the  shares  In  question. 

We  are  of  the  opinion  that  creditors  with- 
out liens  have  no  standing  to  protest  the 
registry  of  transfers  or  pledges  of  shares. 
Plaintiff  in  error  had  done  all  in  his  power 
to  secure  the  registry  of  the  stock  pledged 
to  him,  and  his  rights  were  the  same  as  if 
the  rei^try  had  been  made.  Weber  v.  Bul- 
lock, 19  Colo.  214,  85  Pac.  183.  He  was 
therefore  entitled  to  have  his  claim  allowed 
as  a  secured  claim. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  harmony 
with  the  views  above  expressed. 

Judgment   reversed. 

WHITE,  J.,  not  partldpattng. 


SHAW  et  al.  v.   BOND,  County   Ti«as«m. 
et  al.    (No.  890&) 

(Supreme  Court  of  Colorado.     April  1.  191W 

1.  Appeal  and   Error  «=>916(3) — Scofb  or 

RKVIEW— PBESlnCPTION. 

After  judgment  on  defendant's  motios  for 
judgment  on  the  pleadings,  the  court  most  as- 
sume that  the  allegations  of  the  oomplaiot  ate 
true  and  that  no  allegations  of  new  matter  is 
the  answer  are  true. 

2.  Taxation  «=364  —  Waters  and  Waizi 
Courses  —  Ibrioation  —  Canai.s— Exemp- 
tions. 

Under  Const  art.  10.  I  3,  and  Laws  1902. 
p.  47,  f  17,  prohibiting  taxation  of  canals  oatd 
for  irrigating  land  of  the  canal  owners,  canali 
owned  and  used  exclusively  for  irrigation  of 
lands  owned  by  the  owners  of  the  canals  cannot 
be  separately  taxed  from  the  land  on  which 
the  water  is  used,  though  the  canals  are  not 
exempt  from  taxation. 

3.  Taxation  €=»04  —  Waters  awd  Watb 
Courses  —  Ibrioation  —  Canals — ^Exexp- 

TI0N8. 

Under  such  sections,  a  supply  canal  and 
reservoir  dam  containing  water  used  for  irri- 
gating land  of  stockholders  in  corporation  own- 
ing the  canal  and  reservoir  ^am  could  not  be 
separately  taxed  from  the  land  om  which  the 
water  was  used. 

4.  Taxation  «=»64  —  Waters  and  Watxb 
Courses  —  Irrioation  —  Canals— Exemp- 
tions—"Land"— "Real  Estate." 

Under  such  sections,  the  land  on  whidi  the 
dam  anel  the  reservoir  stand  is  not  anbject  to 
taxation  separate  from  the  land  on  whidt  th« 
water  was  usfed,  since  "land"  is  a  term  more  re- 
stricted than  real  estate  and  means  the  solLi 
part  of  the  earth's  surface,  nhilp  "real  estate" 
includes  the  land  and  iniprovements  thereon  and 
water  rights,  and  under  the  revenue  act  mi 
estate  for  purposes  of  taxation  inclodes  land, 
minerals,  improvements,  and  water  rights. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Jjuut; 
Real  Estate.] 

5.  Taxation  €=»608(6)  —  WaoNaFUi.  I^tt- 
iNQ — Remedies — Injunction. 

Where  tax  on  irrigation  company  oa  the 
face  of  the  record  appeared  valid  and  constitnt- 
ed  a  cloud  on  the  title,  but  the  tax  was  whoUj 
void  and  unauthorized  because  the  proi>erty  wa* 
not  subject  to  separate  taxation,  the  company 
was  entitled  to  mjunction  restrainins  asaeas- 
ment  of  such  tax.. 

En  Banc.    Error  to  District  Coort,  Jeffer^ 

son  County;  H.  S.  Class,  Judge. 

Injunction  by  Alva  Shaw,  as  receiver  of  the 
Reservoir  Company,  and  others,  against 
Frank  J.  Bond,  as  Treasurer  of  Jefferson 
County,  and  others.  To  review  a  Judgment 
dismissing  the  cause  and  overruling  mocloo 
for  new  trial,  plaintiffs  bring  error.  Bev«B- 
ed  and  remanded. 

This  suit  in  equity  by  Injunction  is  brou^t 
by  plaintiffs  in  error  against  the  assessor, 
treasurer,  and  board  of  county  commiasioD- 
ers  of  Jefferson  county  to  have  certain  taxes 
assessed  and  levied  against  the  dam,  the  dam 
and  reservoir  site,  and  the  inlet  ditc^  or 
canal  of  Standley  lAke  reservoir,  declared 
and  adjudged  invalid;  and  to  restrain  the 
collection  of  the  tax  and  the  issuance  of  m.  tax 
deed.     By  the   dam   and   reservoir   site  is 
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meant  the  surface  of  the  earth  upon  which 
the  dam  and  banks  stand,  and  the  basin  or 
bed  of  the  reservoir  Inundated. 

The  complaint  alleges  that  the  reservoir 
and  irrigation  company,  one  of  plaintiffs  In 
error,  was  organized  to  construct,  operate, 
and  maintain  a  system  of  ditches,  canals, 
and  reservoirs  in  Denver,  Adams,  Arapahoe, 
Jefferson,  Boulder,  Gilpin,  Grand,  and  Weld 
conntieB,  Colo.,  for  the  purpose  of  diverting, 
storing,  and  distributing  to  its  stockholders, 
only,  water  for  the  irrigation  of  lands  owned 
by  its  stockholders;  that  it  is  a  mutual  ditch 
company  organized  for  the  purpose  of  c<m- 
stmcting,  operating,  and  maintaining  a  sys- 
tem of  ditches,  canals,  and  reservoirs  for  the 
distribution  of  water  for  irrigation  to  its 
stockholders  or  members  only;  that  its  prop- 
erties have  at  all  times  been  owned  and  used 
exclusively  for  such  purposes ;  that  its  ditch- 
es and  canals  and  reservoirs  are  owned  and 
used  exclusively  by  individuals  or  corpora- 
tions who  are  stockholders  of  the  company, 
for  Irrigating  lands  owned  exclusively  by 
such  individuals  or  corporations,  or  the  in- 
dividual members  thereof,  and  are  not  sub- 
ject to  taxation  separate  from  the  taxation  of 
the  land  upon  which  the  water  right  is  ap- 
plied; that  It  owns  ditches,  canals,  and  res- 
ervoirs for  collecting  and  conveying  water 
from  one  county  to  be  distributed  in  another 
county  or  counties;  that  It  owns  a  certain 
reservoir  called  Standley  Lake  and  its  inlet 
ditch  called  Croke  canal,  situated  in  JefTerson 
county,  which  are  Integral  parts  of  the  irri- 
gation unit  and  were  constructed  and  are  op- 
erated and  maintained  for  the  purpose  of  di- 
verting and  collecting  water  in  Jefferson 
county  to  be  conveyed  and  distribnted  in  that 
and  other  counties  for  irrigating  the  landb  of 
Its  stockholders  in  that  and  other  counties ; 
that  the  other  plaintiff  in  error,  Alva  Shaw, 
Is  the  duly  appointed  and  acting  receiver  of 
the  company;  that  in  1909  the  county  asses- 
sor, notwithstanding  the  proi>erty  was  ex- 
empt from  separate  taxation,  listed,  valued, 
and  assessed  for  taxation  purposes  in  Jeffer- 
son county,  the  dam,  dam  dte,  and  reservoir 
site  or  bed  of  the  reservoir,  which  taxes  were 
extended  upon  the  assessment  roll  for  that 
year;  that  the  dam  and  reservoir  sites  were 
listed  at  the  value  of  $18,440,  and  the  dam 
was  listed  and  valued  at  $40,000;  that  in 
1910  the  county  treasurer  sold  the  property 
en  masse  for  the  taxes  of  1009  for  the  sum 
of  $1,723.46,  and  Issued  a  tax  certificate  to 
the  purchaser  and  threatens  and  is  about  to 
Issue  a  single  tax  deed  therefor;  that  the 
property  was  again  assessed  in  like  manner 
for  the  taxes  of  1910  and  1911,  which  were 
for  those  years  paid  by  the  holder  of  the  tax 
certificate ;  that  Croke  canal  extends  from  Its 
headgate  in  Clear  creek  to  the  reservoir,  and 
was  assessed  for  taxation  for  the  years  1910, 
1911,  and  1912 ;  that  in  1910  it  was  valued 
for  taxation  at  $22,530  and  the  tax  was  $682.- 
'  93,  In  1911  It  was  valued  at  the  same  amount 


and  the  tax  was  $684.67,  to  1912  it  was  val- 
ued at  $30,010  and  the  tax  was  $842.79,  and 
on  December  23,  1912,  it  was  sold  for  taxes 
and  bid  in  by  the  county  and  a  certificate  is- 
sued to  the  county ;  that  the  time  of  redemp- 
tion of  the  reservoir  from  tax  sales  will  ex- 
pire December  24,  1913 ;  that  August  2,  1913, 
the  treasurer  published  the  usual  notice  that 
the  holder  of  the  certificate  had  made  appli- 
cation to  him  for  a  treasurer's  or  tax  deed, 
that  the  time  for  redemption  would  expire 
December '24, 1913,  and  unless  redeemed  on  or 
l>efore  that  date  a  deed  would  be  issued  and 
delivered  as  provided  by  law;  that  the  treas- 
urer threatens  and  is  about  to  Issue  a  deed  to 
the  holder  of  the  certificate;  that  the  as- 
sessments, levies,  taxes,  and  tax  sales  em- 
brace and  apply  to  the  reservoir  and  the 
ditch  used  to  divert  water  from  Clear  creek 
into  the  reservoir,  called  Croke  canal,  and  to 
no  other  land  or  property;  that  these  county 
ofllcerB  continue  to  assert  the  right  to  assess 
the  canal  and  reservoir  and  to  collect  the  tax 
by  the  sale  of  the  properties;  that  the  levy  of 
the  tax  has  created  a  cloud  upon,  and  the  is- 
suance of  a  deed  will  cast  a  cloud  upon,  the 
title  of  the  company  to  the  ditch  and  reser- 
voir and  result  in  irreparable  damage  for 
which  there  is  no  plain,  speedy,  or  adequate 
remedy  at  law;  that  It  will  be  harassed  by 
a  multiplicity  of  suits  and  a  tax  deed  will 
disturb  its  occupancy  of  the  properties  and 
deprive  it  from  maintaining  and  operating 
the  ditch  and  reaervoir  to  the  irreparable  in- 
jury of  its  consumers  and  stockholders;  that 
it  is,  and  at  all  times  has  been  ready,  will- 
ing, and  able  to  and  offers  and  tenders  such 
amount,  if  any,  of  the  taxes  as  the  court  may 
find  to  be  due  and  owing.  Prayer  that  the 
assessments,  levies,  and  tax  sales  be  adjudg- 
ed Invalid,  and  that  the  iasnance  of  a  tax 
deed  be  enjoined. 

After  answers  and  replications  had  been 
filed,  the  case  came  on  for  trial  before  the 
court,  whereupon  defendants  moved  the  court 
for  judgment  on  the  pleadings,  which  motion 
the  court  sustained  and  ordered  the  cause 
dismissed.  January  26,  1916,  the  court  over- 
ruled tiae  motion  for  a  new  trial  and  entered 
a  final  Judgment  of  dismissal  on  the  plead- 
ings In  favor  of  defendants,  and  plaintiCts 
bring  the  case  here  on  error. 

Smith,  Brock  &  Ferguson  and  John  P. 
Akolt,  all  of  Denver,  for  plaintiffs  in  error. 
William  A.  Dler  and  J.  W.  Barnes,  both  of 
Golden,  and  John  F.  Mail  and  George  B. 
Campbell,  both  of  Denver,  for  defendant  In 
error. 

GARBIGUES,  J.  (after  stating  the  facts  as 
above).    1.  The  Constitution  provides: 

Ttitches,  canals  and  flumes  owned  and  nied 
by  individuals  or  corporations,  for  irrigating 
land  owned  bf  such  individuals  or  corporations, 
or  the  individual  members  thereof,  shall  not 
be  separately  taxed  so  lonft  as  they  shall  be 
owned  and  used  exclusively  for  such  purposes." 
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Tbe  statute  Is  substantially  the  same. 
Section  8,  art.  10,  Constltutloo ;  section  17, 
p.  47,  Rerenne  Laws  1902.  Hie  statute  also 
provides  that  the  term  "real  estate"  incluaes : 
Elrsti'land;  second,  minerals  under  the  land; 
third.  Improvements  upon  the  land.  And  that 
the  term  "Improvements"  shall  Include  aU 
buildings,  fences,  and  water  rlghta  Section 
IS,  p.  45,  Revenue  Laws  1802. 

[1]  Hie  judgment  being  upon  defendants' 
motion  for  Judgment  <»i  the  pleadings,^  we 
must  assume  for  the  purposes  of  tbe  case 
that  the  allegations  of  the  complaint  are 
true,  and  that  no  allegations  of  new  matter 
in  the  answer  are  true.  The  first  point  In- 
volved Is  whether  the  ditch  and  reservoir 
were  subject  to  taxation  separate  from  the 
lands  upon  which  the  water  right  is  used, 
and,  the  second,  whether  plaihtUfs  are  en- 
titled to  injunctive  relief. 

[2]  We  will  first  dispose  Of  the  question 
of  taxation  of  the  canal,  then  of  the  dam, 
and  then  of  the  dam  and  reservoir  site.  The 
Constitution  and  statute  provide  that  canals, 
ditches,  and  flumes  owned  by  corporations 
and  used  exclusively  to  Irrigate  their  lands 
or  the  lands  of  Individual  stockholders  there- 
of, or  owned  by  Individuals  and  used  exclu- 
sively to  Irrigate  their  lands,  shall  not  be 
separately  taxed  so  long  as  they  shall  be 
owned  and  used  exclusively  for  such  pur- 
pose. This  constitutional  provision  does  not 
exempt  such  properties  from  taxation.  It 
provides  that  they  shall  not  be  aeparatjely 
taxed,  and  In  Empire  Oanal  Go.  t.  Board. 
21  Colo.  244, 40  Pac.  449,  we  lueld  this  to  mean 
that  the  canal  shall  not  be  taxed  separately 
from  the  land  upon  which  the  water  Is  used ; 
that  the  exemption  from  separate  taxatltMi 
applies  to :  (a)  Canals  owned  by  one  or  more 
IndlTldualB,  used  exclusively  to  irrigate  their 
lands;  (b)  canals  owned  by  corporati<Mis 
used  exclusively  to  Irrigate  their  lands  or  the 
lands  of  their  stoc^holderB ;  (c)  canals  own- 
ed in  part  by  individuals  and  partly  by  cor^ 
porations  used  exdnslvely  to  irrigate  lands 
of  either  or  both.  In  other  words,  canals 
owned  and  used  exclusively  for  irrigation 
of  lands  owned  by  the  owners  «f  the  canals. 

[3]  The  Farmers'  Reservoir  8c  Irrigaticu 
Company  owns  the  ditch  and  reservoir  In 
question.  They  are  used  exclusively  by  Its 
stoclibolders  for  the  Irrigation  of  their  lands, 
the  stock  representing  the  consumer's  inter- 
est in  the  canal  and  reservoirs;  the  complete 
ownership  thereof  being  vested  in  the  corpo- 
ration. The  question  is  whether  they  are 
subject  to  taxation  separate  from  the  land 
upon  whidi  the  water  right  is  applied.  So 
far  as  Croke  canal  is  concerned,  it  comes 
within  the  rule  announced  in  Empire  Co.  v. 
Board,  supra,  and  Is  not  subject  to  separate 
taxation. 

In  Kendrlck  t.  Twin  Lakes  Cb.,  08  Cdlo. 
281,  144  Pac.  884,  we  held  a  reservoir  dam 
which  Impounded  water  in  a  reservoir  for  the 
use  of  stockholders  la  a  mutual  ditch  and 


reservoir  company  for  Inigatloii  coold  not  be 
separately  taxed  as  an  improvement  upon 
the  land  upon  which  the  dam  stands;  that 
the  dam  had  no  distinct  value  as  an  im- 
provement upon  the  land  on  whidi  it  stood, 
but  was  a  burden;  that  whatever  value  the 
dam  possessed  was  rei»«sented  and  included 
in  the  water  rights,  which  constituted  the 
essential  thing  of  value,  and  that  such  wa- 
ter rights,  under  our  revenue  laws  for  tax- 
ation purposes,  are  to  be  listed  and  valued 
like  real  estate,  as  improvements  on  the 
land  upon  which  the  water  is  used.  So  nd- 
ther  the  Croke  canal  nor  the  re8erv4^  dam 
of  the  Standley  Lake  reservoir  are  subject 
to  separate  taxation. 

[4]  The  inquiry  now  goes  a  step  further, 
and  we  must  determine  whether  the  land 
upon  which  the  dam  stands  and  the  land 
inundated  by  tbe  water  in  the  reservoir,  that 
is,  the  bed  of  tbe  reservoir,  is  subject  to 
separate  taxaticn,  or  whether  their  value  Is 
Included  in  the  water  right  similarly  to  ditdi- 
es,  dams,  and  headgates. 

"Land"  is  a  term  narrower  and  more  re- 
stricted than  real  estate  and  means  the  solid 
part  of  the  earth's  surface.  "Real  estate" 
is  a  broader  term,  Including  the  land  and 
improvements  thereon.  Fences  and  buildings 
are  real  estate,  but  not  land.  So  are  water 
rights.  Under  our  revenue  act  for  the  pur- 
poses of  taxation,  real  estate  Intrudes  land, 
minerals  under  tbe  land,  and  improvemoits 
on  tbe  land,  and  water  rights  are  dedared 
to  be  improvements  on  tbe  land  where  they 
are  used ;  hence  it  follows  that  water  rights 
are  real  estate  and  must  be  listed  and  valued 
like  buildings,  apart  from  the  land,  but  as 
improvements  on  the  land  where  the  water 
is  applied.  Land  comprising  the  bed  of  a 
reservoir,  or  the  bed  of  the  dam  like  this, 
storing  water  for  irilgatlon,  is  as  soudi  an 
integral  part  of  the  whole  system  as  the  land 
c(8nprising  the  bed  of  the  ditches  and  dam 
of  the  reservoir.  Water  rights  of  mutual 
ditch  and  reservoir  companies  embrace  and 
Include  the  value  of  the  land  comprising  the 
bed  or  site  of  the  reservoir  and  dam,  and 
the  stock  represents  the  consumer's  intwrest 
therein,  though  the  title  to  the  property  vests 
In  the  oorporatlon.  Ordinarily,  the  value  of 
a  mutual  irrigation  system  depends  upon 
the  cost  of  the  enterprise  as  a  whole,  which 
controls  to  some  extent  the  value  of  the 
water  rights,  and  this  value  includes  and 
embraces,  not  only  inlet  and  outlet  ditches, 
headgates,  and  dams,  but  the  land  upon 
which  they  stand  and  the  bed  of  the  reser 
voir  as  well.  When  water  rights  are  taxed 
In  connection  with  the  land  they  Irrigate, 
the  unit  is  taxed  as  a  whole.  The  situs  for 
taxation  is  declared  by  statute  to  be  upon  tbe 
land  where  the  water  Is  used.  There  can 
be  no  material  distinction,  for  purposes  of 
separate  taxation,  between  the  ditch,  tbe 
headgate,  said  dam,  and  the  bed  of  the  dam' 
and  reservoir  which  suppUes  the  water  to  be 
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carried  through  tha  dltdi,  where  all  are 
owned  by  a  mutual  irrlgatton  company  and 
the  water  used  exduslTely  by  Its  stockhold- 
ers to  Irrigate  their  lands.  The  same  rule 
which  holds  that  the  value  of  the  canal, 
beadgate,  and  dam  Is  represented  and  In- 
cluded In  the  value  of  the  water  right,  ap- 
plies with  eqoal  force  to  the  land  upon  which 
the  dam  stands  and  the  bed  of  the  reservoir. 
We  therefore  conclude  that  the  bed  of  the 
reservoir  and  the  land  upon  which  the  dam 
stands-  are  not  subject  to  separate  taxation. 

[5]  2.  The  second  point  Is  whether  plain- 
tiffs are  oititled  to  injunctive  relief.  This 
tax  was  not  merely  irregular,  erroneous,  or 
Illegal.  The  property  was  not  subject  to  sep- 
arate taxation,  and  the  tax  imposed  was 
tberefore  unanthorlxed.  On  the  face  of  the 
record,  however,  it  appeared  to  he  valid, 
which  constitutes  a  cloud  upon  the  title  if 
not  corrected  by  Judicial  decree,  and,  unless 
the  assessment  of  taxes  on  the  property  in 
tlie  future  is  restrained,  there  will  be  noth- 
ing to  prevent  its  repetition.  The  object  of 
the  action  is  not  only  to  rectify  the  error  in 
this  particular  Instance,  but  to  establish, 
as  well,  the  comet  mie  relative  to  similar 
cases  in  the  fature. 

We  think  a  tax  assessed  where  no  tax  is 
authorised  is  void,  and,  U  this  does  not 
prima  facie  appear  from  the  face  of  the  rec- 
ord, a  suit  in  equity  will  lie  to  have  it  so 
declared.  Where  an  exemption  from  taxa- 
tioD  has  been  established,  for  property  used 
exclQsively  for  religions  worship,  schools,  or 
diaritable  purposes,  we  have  never  hesitat- 
ed to  grant  an  injunction  restraining  the 
collection,  and  the  same  rule  should  apply 
to  mntual  ditch  and  reservoir  companies. 
We  are  therefore  of  the  opinion  that  plain- 
tiffs were  entitled  to  injnnctive  rellet 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


liEE  V.  GUNBT.    (Na  8998.) 
(Bopreme  Gonrt  of  Colorado.    April  1,  IMS.) 

1.  Appeal  akd  Ebbob  €=»1002  —  Bevibw  — 
QuKSTioR  OF  Fact. 

A  jadsment  baeed  on  conflicting  testimony 
will  not  be  disturbed,  if  there  is  sufficient  e^- 
dence  to  support  it. 

2.  Appeal  and  Essob  «=s>1060(1)— Habulebs 
Ebbob— Adicibsion  ahd  Exclusion  of  Evi- 

DBNOB. 

In  a  suit  to  recover  a  certain  sum,  with  in- 
terest, based  on  defendant's  stopping  payment 
of  a  check  drawn  by  him  to  plaintiff,  where  the 
oonrt  fully  understood  the  nature  of  the  evi- 
dence rejected  and  admitted,  and  it  was  cumu- 
lative, and  not  such  as  to  necessarily  require 
different  findings,  the  ruliuRS,  if  erroneous,  were 
not  prejudiciaL 

Error  to  District  Court,  Morgan  County; 
H.  s.  Class,  Judge. 
Action  by  L.  T.  Lee  against  W.  J.  Ounby. 


Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Johnson  &  Robison,  of  Ft.  Morgan,  and 
Ray  E.  Lee,  of  Cheyenne,  Wyo.,  for  plaintiff 
in  wror.  Floyd  B.  Pendell,  of  Casper,  Wya, 
for  defendant  la  error. 

BAILET,  J.  This  was  a  suit  by  phUntlff, 
Lee,  to  recover  $500.00  and  Interest,  claimed 
to  be  dne  from  defendant,  Gunby,  because  the 
latter  stopped  payment  on  a  check  drawn 
by  him  for  that  amount  to  plaintiff.  The 
case  was  tried  to  the  court  with  general  find- 
ings for  defendant,  with  a  Judgment  of  dls- 
missaL  Lee  brings  the  case  here  for  review 
on  error. 

The  facts  are  in  substance  that  Lee  was 
negotiating  an  exchange  of  his  equity  in  cer- 
tain land  with  one  Hayden,  for  the  equity  of 
Bayden  in  other  real  property.  They  had 
placed  with  Gunby,  a  real  estate  broker,  who 
held  a  mortgage  on  the  Hayden  land,  two 
checks,  one  by  Lee  for  $1,000.00,  and  the  oth- 
er by  Hayden  for  $600.00.  The  checks  were 
drawn  to  the  order  of  Gunby,  with  the  un- 
derstanding that  if  the  deal  was  completed 
the  amount  so  deposited  was  to  be  placed  to 
the  credit  of  Hayden  upon  the  mbrtgage 
debt  'which  the  latter  owed  Gunby.  It  la 
claimed  by  Lee  that  these  checks  were  not  to 
be  deiwsited  for  collection,  unless  and  until, 
the  exchange  of  land  was  consummated,  and 
then  only  upon  the  Joint  order  of  himself  and 
Hayden.  Ounby  claims  that  he  was  to  use 
the  checks  upon  notification  of  either  of  the 
parties  that  the  deal  was  closed.  Gunby  was 
notified  by  Hayden  that  the  trade  had  been 
made,  and  he  accordingly  deposited  the 
checks  for  collection.  Afterward,  but  before 
the  checks  were  paid  in  regular  coarse,  Lee  no- 
tified Gunby  that  the  deal  had  been  aban- 
doned. Thereupon  Gunby  gave  Lee  a  check 
for  $1,600.00  but  later  took  back  this  check 
and  gave  in  exchange  one  for  $600.00.  Lee 
stopped  payment  on  his  original  check  for 
$1,000.00,  and  Hayden  stopi>ed  payment  on 
his  for  $600.00.  Gunby  then  stopped  pay- 
ment on  the  check  for  $500.00  which  he  had 
given  Lee,  who  thereupon  began  this  suit,  to 
recover  that  sum  with  interest. 

It  is  claimed  that  the  Hayden  check  for 
$600.00,  deposited  in  escrow,  was  in  reality 
money  belonging  to  Lee,  and  that  Gunby 
knew  this  fact,  and  held  it  as  a  trustee  for 
Lee.  Gunby  contends  that  the  entire  trans- 
action between  himself  and  Lee  was  simply 
a  convenient  way  to  make  settlement  between 
the  iwrties,  after  the  proposed  trade  between 
Lee  and  Hayden  had  fallen  through,  and 
that  the  (^eck  involved  was  given  without 
consideration.  Lee  sets  up  the  return  of  the 
check  for  $1,600.00  by  him  to  defendant  as 
a  consideration  for  the  $500.00  check  given 
to  him  by  Gunby. 

[1]  The  questions  Involved  are  all  of  fact, 
and  were  In  dispute.     The  findings  of  the 
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court  are  In  sabstance  that  the  check  sued 
upon  was  accepted  with  full  knowledge  that 
the  payment  of  It  was  contingent  upon  the 
payment  of  the  Hayden  check;  that  plain- 
tiff knew  of,  and  acquiesced  In,  all  the  pro- 
ceedings leading  up  to  the  receipt  of  this 
check  by  himself;  and  that  such  check  was 
without  consideration. 

The  conclusion  reached  by  the  trial  court  Is 
based  upon  and  supported  by  the  testimony 
adduced.  Much  of  it,  especially  as  to  the 
controlling  points,  was  in  direct  conflict,  and 
the  court  resolved  the  Issues  in  favor  of  Gun- 
by.  There  is  nothing  in  the  record,  either  of 
law  or  fact,  which  necessitates  a  different- 
conclusion.  It  is  well  settled  that  upon  con- 
flicting testimony  a  Judgment  will  not  be  dis- 
turbed If  there  is  suBlcient  evidence  to  sup- 
port It.  Copeland  v.  Kilpatrlck,  38  Colo.  208, 
88  Pac.  472 ;  Wadsworth  Ditch  Co.  v.  Brown, 

39  Colo.  67,  88  Pac.  1060 ;   Downing  v.  Erpst, 

40  Colo.  142,  92  Pac.  230;  Alamosa  Creek 
Canal  Co.  v.  Nelson,  42  Colo.  140,  93  Pac. 
1112;  Petterson  v.  Payne,  43  Colo.  184,  95 
Pac.  301;  Parrel  v.  Garfield  Co.,  49  Colo. 
166,  Ul  Pac.  839 ;  White  v.  Nuckolls,  49  Colo. 
176,  112  Pac.  329 ;  German  Co.  v.  Herbertson, 
49  Colo.  217,  112  Pac.  690;  Denver  Co.  v. 
Young,  49  Colo.  600,  113  Pac.  499. 

[2]  Certain  testimony  offered  by  Lee  was 
excluded,  and  certain  other  testimony  offered 
by  Gunby  was  admitted  over  objection  by 
Lee.  Both  of  these  rulings  are  assigned  as 
error.  The  court,  however,  fully  understood 
the  nature  of  the  testimony  so  rejected  and 
received.  Both  that  so  received  and  that  re- 
jected was  cumulative,  and  not  of  a  charac- 
ter to  necessarily  require  different  findings, 
so  that  the  rulings,  even  if  erroneous,  were 
not  in  any  event  prejudicial. 

The  findings  of  the  trial  court  are  sup- 
ported by  sutBdent  competent,  pertinent  and 
credible  testimony,  and  there  appears  to  be 
no  error  In  the  record.  Furthermore,  we 
have  critically  examined  the  whole  record,  in- 
cluding the  testimony  offered  by  plaintiff, 
Lee,  which  the  court  excluded,  and  are  firm- 
ly convinced  that  Gunby  had  no  actual  inter- 
est in  the  transaction,  but  acted  merely  as 
a  depositary;  and  that  be  should  not  be 
saddled  with  any  liability  whatsoever  in  the 
matter.  The  judgment  rendered  metes  out 
evenhanded  Justice,  and  should  be  afilrmed. 

Judgment  affirmed. 

HILL,  C.  J.,  and  ALLEN,  J.,  concur. 


DILLET   V.    PRIMOS    CHEMICAL   CO. 

(No.   8907.) 

(Supreme  Court  of  Colorado.     April  1,  1918.) 

1.  Mastkb  and  Sebvant  «=»241  —  Selection 

OP  Dangerous  Method. 

.Plaintiff,    a    mining    workman    of    several 

years'  experience  and  of  usual  intelligence,  who, 

instead  of  walking  aloiig  by  a  tram  car  without 


brakes  to  steady  it  on  its  progress  down  tlie 
grade,  got  on  it  to  ride  down  and  took  no  pre- 
cautions, was  contributorily  negligent,  baring 
knowingly  selected  the  more  dangerous  method 
of  doing  his  work. 

2.  Master  and  Servant  <8=s>190(7) — Sugges- 
tion OF  Feixow  Servant  —  Liabiutt  of 
Master. 

Plaintiff,  who  rode  a  tram  car  at  the  sug- 
gestion of  bis  tramming  partner,  did  not  do  so 
upon  any  assurance  bindmg  the  master ;  plain- 
tiff and  his  partner  being  "fellow  servants." 

3.  Master  and  Servant  <8=»247(1)— Action 
FOB  IKJUBT— Contributory  Negliqence. 

Assuming  that  the  master  was  negligent  in 
care  and  construction  of  tram  car  track,  if 
plaintiff  servant  by  the  exercise  of  ordinary  care 
could  have  avoided  the  consequences  of  the  mas- 
ter's negligence,  he  cannot  recover. 

4.  Trial  iS=»165  —  Nonsuit— Duty  of  Court. 

Where  it  affirmatively  appears  from  plain- 
titTs  evidence  that  the  want  of  due  prudence  on 
his  part  was  the  cause  of  the  injury  complained 
of,  it  is  the  duty  of  the  court  upon  motion  for 
nonsuit  to  decide  as  a  question  of  law  that  the 
action  cannot  be  maintained  or  direct  a  verdict 
for  defendant. 

Error  to  District  Court,  Montrose  Ck>unty: 
Thos.  J.  Black,  Judge. 

Action  by  E.  E.  Dllley  against  the  Prlmos 
Chemical  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

Catlin  &  make,  of  Montrose,  for  plaintiff 
in  error.  Goudy,  Twitchell  &  Burkhardt,  of 
Denver,  L.  W.  Allen,  of  Tellurlde,  and  F.  B. 
Goudy,  of  Denver,  for  defendant  in  error. 

ALLEN,  J.  This  is  an  action  wherein  the 
plaintiff  in  error  seeks  to  recover  damages 
against  the  defendant  in  error  on  account  of 
the  latter's  alleged  negligence.  The  cause 
was  tried  to  a  Jury.  At  the  conclusion  of 
plaintifTs  evidence  the  trial  court,  oa  motion 
of  defendant.  Instructed  the  Jury  to  return 
a  verdict  in  favor  of  the  defendant  One  at 
the  grounds  of  the  defendant's  motion  for 
a  directed  verdict,  and  the  ground  upon 
which  the  trial  court  granted  the  motlMi, 
was  that  the  "evidence  shows  that  plaintiff 
was  guilty  of  negligence  directly  contrlbatlng 
to  the  Injury." 

The  principal  question  presented  for  onr 
determination  Is  the  propriety  of  the  di- 
rected verdict  under  the  evidence  and  the 
circumstances  of  the  case.  We  will  there- 
fore review  so  much  of  the  evidence  as  Is 
relevant  to  the  matter  of  plalntUTs  con- 
tributory negligience. 

On  AprU  14,  1914,  the  plaintiff  below, 
plaintiff  in  error  here,  obtained  employment 
from  the  defendant,  a  corporation,  at  its  mine 
which  it  was  then  operating.  The  plaintlfl 
was  a  workman  of  several  years'  experience, 
and  of  usual  intelligence.  During  the  first 
eight  or  ten  shifts  that  the  plaintiff  worked, 
be  was  engaged  in  tramming  ore,  with  the 
aid  of  another  employ 6,  in  tunnel  No.  6  of 
the  mine.  'The  two  men  conducted  the  car, 
when  loaded  with  ore,  from  the  breast  of  the 
tunnel  to  the  ore  bin  by  pushing.  Plaintiff 
was  next  transferred  by  the  defendant's  shift 
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boss  to  tunnel  Na  7.  After  working  one 
shift  In  the  stope,  the  shift  boss  directed  him 
to  tram  ore,  and  on  the  second  shift  In  that 
tunnel  the  plaintiff  and  another  workman 
acted  as  trammers.  At  this  time  they  had 
the  use  of  a  tram  car  which  was  provided 
with  a  brake.  On  the  following  shift  they 
had  the  nse  of  a  car  which  had  no  brakes. 
They  noticed  the  absence  of  brakes  on  this 
car,  but  made  no  objection,  and  proceeded  to 
tram.  On  the  first  two  trips  with  this  car 
the  plaintiff's  tramming  partner  rode  the  car 
while  It  passed  over  that  part  of  its  coarse 
which  was  down  a  steep  grade.  When  It  he- 
came  time  to  make  the  third  trip  with  the 
car,  the  plaintifTs  working  partner  suggested 
that  he  (plaintiff)  ride  the  car.  In  this  con- 
nection the  plaintiff  testified  as  follows: 

"And  I  stepped  on  and  went  with  the  car.  I 
stepped  on  what  would  be  the  coupling,  •  •  • 
with  one  foot,  and  huuK  onto  the  hind  end  of 
the  car  with  my  two  hands,  and  the  other  foot 
suspended  in  the  air  in  similar  manner  as  part- 
ner rode  on  first  two  trips." 

At  t&e  foot  of  the  downgrade  part  of  the 
tramming  course  were  curves,  and  then  a 
short  upgrade  over  which  the  cars  had  to  be 
pushed  by  the  two  men.  The  plaintiff  was 
Injured  on  the  first  trip  that  he  rode  the  car. 
In  this  connection  he  testified  as  follows: 

"I  went  downgrade  all  risrht,  but  I  didn't  get 
out  of  the  tunnel.  The  car  jumped  the  track  at 
one  of  the  curves  at  or  near  the  foot  of  the 
grade,  and  I  found  myself  sitting  In  the  track 
between  the  rails,  •  •  •  and  the  car  was 
standing  on  its  front  md  on  the  track." 

[1]  The  evidence  does  not  show  any  rule 
or  direction  by  the  employer  or  his  agents 
that  the  plaintiff  should  ride  the  car,  but 
does  show  that  there  was  no  necessity  for  rid- 
ing the  car.  The  plalntUC  had  the  choice  of 
pursuing  a  safer  method  of  doing  his  work. 
As  a  reasonable  and  prudent  person  he  could 
have  observed  that  the  object  of  placing  two 
men  In  charge  of  the  tram  car  was  that 
both  might  travel  with  the  car,  their  hands  on 
the  same.  In  an  effort  to  check  the  speed  and 
steady  the  car  on  Its  progress  down  the 
grade,  and  prevent  an  accident  of  the  kind 
that  happened  In  this  case.  Before  the  acci- 
dent the  plaintiff  made  12  to  15  round  trips 
•  over  the  tramming  course  In  question,  and 
knew  where  a  loaded  car  would  go  down 
grade.  He  cohld  have  known,  as  a  reason- 
able and  prudent  person,  of  the  danger  of 
riding  the  car  without  brakes  as  it  went 
over  what  be  himself  designated  as  "steep 
downgrade."  He  was  not  obliged  to  act  on 
the  suggestions  of  his  tramming  partner,  and 
by  riding  the  car  he  knowingly  selected  the 
more  dangerous  method  of  doing  his  work. 
This  court.  In  Colo.  &  So.  Ry.  Oa  v.  Reynolds, 
61  Colo.  231, 116  Pac.  1043,  said: 

"Where  a  person  has  a  choice  of  two  methods 
of  performing  his  work,  the  one  safe  and  the 
other  dangerous,  and  is  aware  of  this  fact,  it 
is  his  duty  to  choose  the  safe  method.  If  he 
does  not,  and  chooses  the  method  which  neces- 
sarily ez^ses  him  to  danger,  which  would  have 
been  avoided  had  he  chosen  the  other,  and  is 
injured,  he  cannot  recover  for  such  injury." 


In  18  R.  C.  L.  636,  S  132,  it  is  said: 
"If  the  employ^  having  an  opportunity  of  act- 
ing in  any  one  of  two  or  more  ways,  one  of 
which  Is  less  safe  than  another,  and  knowingly 
chooses  the  less  safe  mode,  he  is  to  be  deemed 
negligent  and  disentitled  to  recover  although  the 
employer  may  also  have  been  negligent." 

See,  also,  29  Cyc.  520. 

It  1b  true  that,  to  constitute  contributory 
negligence,  the  act  or  omission  of  the  person 
Injured  must  be  one  which  he  could  reason- 
ably anticipate  would  result  in  bis  injury. 
29  Cyc.  520.  But  the  plaintiff's  act  comes 
within  this  rule.  This  view  Is  supported  by 
the  opinion  in  Miller  v.  Union  Pacific  Ry. 
Co.  (C.  C.)  4  Fed.  768,  where  It  is  sold: 

"In  tb«  second  place,  if  the  car  on  which 
plaintiff  was  riding  when  injured  was  known 
as  a  push  car,  and  had  no  brakes  or  apparatus 
for  controlling  its  movements,  aind  if  the  plain- 
tiff, knowing  this,  got  on  the  car  and  rode 
down  the  grade,  this  was  negligence,  and  the 
plaintiff  cannot  recover,    ♦    •    • 

"If  he  knew  •  •  •  that  it  could  be  con- 
trolled only  by  walking  along  by  it  and  holding 
it  back,  and,  knowing  that,  ue  pot  into  it  with 
a  number  of  other  people  to  ride  on  a  down- 
grade, be  took  his  chances.  It  was  a  clear  case 
of  contributory  negligence." 

To  the  same  effect  is  Xork  v.  E.  a,  0.  & 
S.  Ry;  Co.,  117  Mo.  406,  22  S.  W.  1081. 

Not  only  did  the  plaintiff  choose  the  less 
safe  way  of  working,  but  after  getting  on 
the  car  he  took  no  precautions  for  his  safety, 
and  did  not  attempt  to  get  off  the  car  as  the 
si>eed  increased.  He  admitted  that  he  could 
have  stepped  off  before  the  car  attained  in- 
creased momentum,  and  that  he  knew  from 
what  he  had  seen  before  that  the  car  gained 
a  great  deal  of  speed  In  going  downgrade. 

[2]  At,  or  just  before  the  plaintiff  mounted 
the  car,  his  tramming  partner,  according  to 
the  testimony,  spoke  to  him  as  follows: 

"It  is  useless  for  me  to  ride  all  the  time  and 
you  walk;  you  go  with  the  car  this  time." 

Whether  this  language  be  regarded  as  a 
suggestion,  a  command,  or  as  assurance  of 
safety.  It  Is  not  binding  upon,  nor  can  it  fix 
any  resiwnslblllty  upon,  the  defendant,  an- 
der  the  undisputed  facts  existing  in  this 
case.  The  tramming  partner  was  a  fellow 
servant  of  equal  grade  with  plaintiff,  not  a 
vice  principal  nor  an  agent  of  the  master 
with  any  authority  over  plaintiff.  The  plain- 
tiff In  riding  the  tram  car  did  not,  there- 
fore, do  so  by  the  direction,  or  upon  any  as- 
surance of  safety,  given  by  the  master  or  a 
vice  prindpaL 

[31  The  act  of  the  plaintiff,  in  riding  the 
ore  car  at  the  time  of  the  accident,  directly 
contributed  to  the  production  of  the  injury 
complained  of;  and  without  it  the  Injury 
would  not  have  happened.  Assuming,  but 
not  deciding,  that  the  defendant  was  negli- 
gent in  the  care  or  the  construction  of  the 
tram  car  track,'  the  plaintiff,  nevertheless, 
by  the  exercise  of  ordinary  care  under  the 
circumstances,  might  have  avoided  the  con- 
sequences of  the  defendant's  negligence.  The 
circumstances  therefore  disclose  contributory 
negligence  on  the  part  of  the  plaintiff,  by 
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reason  wbereof  be  Is  not  entitled  to  recover 
damages.  Colo.  Central  R.  Co.  ▼.  Holmes,  5 
Colo.  197;  Jackson  t.  Crllly,  16  Colo.  103, 
26  Pac.  331. 

[4]  The  facts  are  not  In  dispute,  and  plain- 
tiff's contributory  negligence  is  evident  and 
unquestionable.  In  such  case  the  court  may 
declare  the  fact  established  as  a  matter  of 
lavr.  C<do.  Central  R.  Co.  v.  Holmes,  supra. 
Where  it  affirmatively  appears  from  the 
plaintifTs  own  evidence  that  the  want  of  due 
prudence  on  his  part  was  the  proximate 
cause  of  the  Injury  complained  of,  it  becomes 
the  duty  of  the  court,  npon  a  motion  made 
for  nonsuit,  to  decide,  as  a  question  of  law, 
that  the  action  cannot  be  maintained.  Behr- 
ens  V.  K.  P.  Ry.  Co.,  6  Colo.  400.  Or  the 
court  may  in  such  case  direct  a  verdict  for 
the  defendant  Guldager  r.  Rockwell,  14 
Colo.  459,  24  Paa  566. 

There  was  no  error  in  directing  a  verdict 
for  defendant  in  the  instant  case.  Hie  Judg- 
ment of  the  district  court  will  tberefore  he 
affirmed. 

Affirmed. 

Bllij,  0.  X,  and  BAILBT,  J.,  concur. 


(S4  Mont  524) 
TBTRAUI/T 


aL 


INGRAHABf,  Sbsriff.  st 
(No.  8899.) 
(Supreme  Court  et  Montana.    April  1,  1918.) 

1.  Emcdtiow   «3>287  —  SHKBirr'B   Bale  — 
Failuse  or  TriLB— 'Rkhxdies. 

Where  title  to  personalty  sold  by  a  sheriff 
under  execution  failed,  because  the  debtor 
claimed  exemption  and  replevined  the  property, 
the  purchaser  was,  under  Rev.  (Todes,  |  6844, 
confined  to  the  remedy  at  having  the  original 
judgment  revived  for  his  benefit,  so  that  he 
could  proceed  against  the  debtor,  and  he  could 
not  proceed  aeainart  the  sheriff  and  the  creditor 
as  for  money  had  and  received  at  common  law,' 
since  sections  8060  and  8061  abrogate  the 
common  law  where  specific  statutes  apply. 

2.  ExKCTTTioN  «=»471— Salb— Failtjm  of  Ti- 
tle—EvrnsNcB. 

In  action  by  purchaser  at  execution  sale 
against  sheriff  for  failure  of  title,  because  the 
property  was  taken  in  claini  and  dallvery  by 
the  debtor  who  claimed  exemption,  evidence 
heM  insufficient  to  show  that  the  property  was 
exempt  so  as  to  require  a  nonsuit. 

3.  EXBKPTIONS  «sl26— SlELBCTIOn. 

Where  debtor  owns  more  proper^  of  a  giv- 
en class  than  Rev.  Codes,  f  S  6824,  6825,  exempt 
he  must  identity  the  particular  property  which 
he  claims  to  be  exempt  and  segregate  it  from 
the  portion  liable  to  seizure. 

4:  EXEMFTIONS   «=S>93  — NATUBK   OF  RiOHT — 

Waiver. 
The  right  to  claim  property  as  exempt  is  a 
personal  privilege,  and  may  be  waived,  and  ia 
waived  when  the  property  itself  ia  sold  by  the 
debtor,    since  one   cannot  claim  exemption   in 
property  which  is  not  his  own. 
6.  Fbauditlent  Convktances  fl=»172(l)— Ef- 
fect AS  Between  Pasties. 
Though  a  sale  by  a  judgment  debtor  of  his 
property  was  void  as  against  the  creditor,  it 
was  valid  as  between  the  parties,  and  operated 
to  transfer  title,  and  could  be  set  aside  only 
to  tite  extent  of  the  creditor's  claim;    the  bal- 
ance belonging  to  the  purchaser. 


6.  FBAUDUiaNI     CORVETANCSa     «=»181(1)  — 

Pbopebtt  Subject— Effect  of  Pbiok  Saul 
Under  Rev.  Codes,  {  612a  where  a  judg- 
ment debtor  sold  personalty,  but  retained  pos- 
session, his  vendee  took  the  title  subject  to  the 
claim  of  the  judgment  creditor,  and  the  property 
was  subject  to  exepution. 

Appeal  from  District  C>ourt,  Flatbead 
County;   T.  A.  Thompson,  Judge. 

Action  by  A.  D.  Tetranlt  against  A.  J. 
Ingraham,  Sheriff  of  Flathead  County,  and 
another.  Judgment  for  plaintiff,  and  order 
draiying  new  trial,  and  defendants  appeal. 
Reversed  and  remanded. 

G.  W.  Pomeroy,  of  Ealispell,  for  appel- 
lants. O.  H.  Orubb,  of  Kalispell,  and  F.  D. 
Lingenfelter,  of  Havre,  for  respondent 

HOLLOW  AT,  3.  In  1912  the  Kalispell 
Mercantile  Company  recovered  Judgment 
against  CHyde  Drolllnger,  and  caused  an  exe- 
cution to  be  issued  thereon  and  placed  in  the 
hands  of  the  sheriff  for  service.  The  sheriff 
levied  upon  two  horses  found  in  the  posses- 
sion of  Drolllnger,  and,  after  due  notice,  sold 
them  at  public  auction  to  A.  D.  Tetranlt  for 
$340,  which  amount  was  paid  over  and  the 
Judgment  satisfied.  Immediately  prior  to 
the  sale  Drolllnger  made  claim  that  the 
property  was  exemxit,  and  notifled  the  siher- 
iff,  who  in  turn  notifled  the  Judgment  cred- 
itor. An  Indemnifjrlng  bond  was  glv«i  and 
the  sale  proceeded,  but  when  the  property 
was  exposed  for  sale  no  mention  was  made 
of  the  fact  that  the  property  was  claimed  as 
exempt,  and  Tetrault  bad  no  notice  of  the 
fact  until  after  be  bad  paid  over  the  pur- 
cbase  price.  On  ttae  same  day,  bat  after  tbe 
sale,  DrolUnger  commenced  an  action  In 
claim  and  delivery  against  Tetranlt  and 
such  proceedings  were  bad  Oiat  a  Judgment 
was  rendered  in  that  action  in  favor  of  Drol- 
llnger for  tbe  retnm  of  the  horses.  Te- 
trault then  commenced  this  action  against 
tbe  sheriff  and  the  Mercantile  Company. 

In  addition  to  ttae  foregoing  facts^  it  Is  al- 
leged that  tbe  property  sold  by  tbe  sheriff 
and  purchased  by  Tetrault  "was  at  all  said 
time  exempt  by  law  from  execution  and  sale 
under  and  by  virtue  of  tbe  iBws  of  tbe  state 
of  Montana."  It  is  further  alleged  that  ttae 
sheriff  and  tbe  Mercantile  Company  failed, 
refused,  and  neglected  to  make  known  the 
fact  that  an  exemption  claim  had  been  made, 
but  kept  such  fact  secret,  "for  the  purpose 
of  injuring  and  defrauding  this  plaintiff  and 
the  public  and  did  defraud  this  plalntlB" 
out  of  $340.  Issues  were  Joined  and  tbe 
cause  tried,  resulting  In  a  Judgment  for 
plaintiff.  Defendants  have  appealed  from 
the  Judgment  and  from  an  order  denying 
them  a  new  trial. 

[1]  Tbe  complaint  presents  something  of  a 
dual  character,  for  money  bad  and  received 
and  for  damages  for  deceit;  but  the  theory 
upon  which  tbe  trial  court  proceeded  la  not 
left  in  doubt    By  instruction  Na  1  ttae  court 
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told  the  jury  tliat  the  action  was  npon  the 
common-law  count  for  money  had  and  re- 
ceived. The  court  also  refused  defendants' 
offered  Instructions  6  and  8,  which  present- 
ed the  question  of  defendants'  liability  for 
damages  for  deceit  In  support  of  the  the- 
ory adopted  by  the  trial  court,  counsel  for 
respondent  cite  Dresser  v.  Kronbe/'g,  106 
Me.  423.  81  Atl.  487,  36  U  R.  A.  (N.  S.)  1218, 
Ann.  Cas.  1913B,  524.  Whatever  may  be  the 
rule  in  other  Jurtsdlctions,  It  is  established 
in  this  state  by  statute.  Section  6844,  Re- 
vised Codes,  provides  a  remedy  in  the  na- 
ture of  an  action  for  money  had  and  receiv- 
ed, but  by  its  express  terms  it  is  applicable 
only  to  a  sale  of  real  estate.  It  also  fur- 
nishes an  additional  remedy  in  case  title  to 
any  property,  real  or  personal,  sold  at  sher- 
iff's sale,  fails.  It  provides  that  the  ptir- 
chaser  may  have  the  original  Judgment  re- 
vived fbr  his  use  and  beaeflt  and  that  he 
may  proceed  against  the  Judgment  debtor. 
Since  this  statute  provides  alternative  rem- 
eales  for  the  purchaser  of  real  property,  title 
to  which  falls,  and  but  a  single  remedy  for 
the  purchaser  of  personal  property,  it  must 
be  held  that  the  remedy  thus  provided  was 
intended  to  be  exclusive  in  all  cases  wherein 
failure  of  title  alone  furnishes  the  ground 
for  complaint.    t7.  S.  ex  rel.  Arant  v.  Lane, 

246  U.  S.  168,  38  Sup.  Ct  »4,  62  L.  Hd.  

The  common-law  action  for  money  had  and 
received  cannot  be  maintained  in  this  in- 
stance. "In  this  state  there  Is  no  common 
law  in  any  case  where  the  law  is  declared 
by  the  Code  or  the  statute^"  Section  8060, 
Rev.  Codes.  "The  Code  establishes  the  law 
In  this  state  respecting  the  subjects  to  which 
it  relates."  Section  8061.  Whether  this 
complaint  can  be  made  to  state  a  cause  of 
action  for  damages  for  deceit  is  not  now 
before  us. 

[1]  In  the  trial  of  the  action  the  court  al- 
so proceeded  npon  the  theory  that  the  ques- 
tion whether  the  property  sold  by  the  sher- 
iff was  exempt  was  In  Issue  and  was  to  be 
determined  Independently  of  the  evidence 
famished  by  the  Judgment  roll  In  the  claim 
and  delivery  action.  Instructions  6  and  0, 
given  by  the  court,  presented  this  question 
fully,  and  the  ruling  of  the  court  upon  the 
admission  of  the  Judgment  roll  limited  its 
evidentiary  value  to  establishing  the  tact 
that  the  horses  had  been  retaken  from  Te- 
trault.  Upon  the  theory  thus  adopted,  the 
court  erred  in  overruling  defendants'  motion 
for  nonsuit.  There  Is  not  any  substantive 
evidence  In  this  record  which  even  tends  to 
show  that  the  property  was  exempt.  On  the 
contrary,  the  evidence  la  uncontradicted  that 
in  December,  1911,  Clyde  DroUlnger,  then 
the  owner  of  thirteen  horses  and  consider- 
able other  personal  property,  gave  a  chattel 
mortgage  upon  all  of  it  to  the  Bank  of  Com- 
merce; that  in  October,  1912,  the  debt  was 
discharged  and  the  mortgage  satisfied ;  that 
a  few  days  later,  and  on  October  19th,  Clyde 
DroUlnger  sold  all  the  property  previously 


mortgaged  to  B.  P.  Drolllnger,  .the  consider- 
ation being  the  payment  of  the  mortgage 
debt ;  that  this  sale  was  not  accompanied  by 
an  Immediate  delivery  followed  by  an  actual 
and  continued  change  of  possession,  but  that 
the  possession  remained  in  the  vendor;  that 
on  October  24th  the  sheriff  seized  2  of  the 
horses  under  the  execution  in  favor  of  the 
Mercantile  Company  and.  noticed  them  for 
sale  for  October  30th ;  and  that  immediately 
before  the  sale  Clyde  DroUlnger  served  upon 
the  sheriff  an  afBdavlt  and  notice  of  exemp- 
tion. 

[S,4]  We  shall  not  Stop  to  consider  wheth- 
er, if  the  two  horses  seized  by  the  sheriff 
had  been  the  only  horses  owned  by  Clyde 
DroUlnger  at  the  date  of  the  sale  by  him  to 
B.  P.  DroUlnger,  the  transaction  would  fUl 
under  the  ban  of  section  6128,  Revised  Codes. 
That  Is  not  this  case,  and  the  rule  adverted 
to  in  Cusbing  v.  Qulgley,  11  Mont  077,  29 
Pac.  937,  has  no  application.  Neither  Is  it 
material  to  detennlna  whether  a  debtor  must 
specify  the  particular  property  which  he 
claims  as  exempt,  when  his  entire  holdings 
do  not  exceed  the  amount  aUowed  by  law 
as  exempt  By  sections  6824  and  6825,  Re- 
vised Codes,  only  three  of  the  thirteen  horses 
(iould  be  claimed  as  exempt  Where  a  debtor 
owns  more  property  of  a  given  class  than 
the  law  exempts,  it  is  necessary  for  him.  In 
<Mrder  to  secure  the  benefit  Intended  to  be 
conferred,  to  identify  the  particular  prop- 
erty to  which  his  claim  attaches ;  that  la,  to 
s<»gregrate  It  from  the  portion  Uable  to  seiz- 
ure, for,  under  such  circumstances  the  stat- 
utes above  do  not  undertake  to  Impress  the 
seal  of  exemption  upon  any  individual  ani- 
mals or  articles  of  property.  Field  v.  In- 
greham,  15  Misc.  Rep.  629,  37  N.  T.  Snpp. 
1135;  11  R.  C.  U  640,  550.  The  right  to 
claim  property  as  exempt  is  a  personal  privi- 
lege conferred  by  statute.  It  may  be  waived, 
and  Is  waived  when  the  property  Itself  Is 
sold.  Wyman  v.  Gay,  90  Mc.  36,  37  Atl.  325, 
60  Am.  St  Rep.  238.  The  interest  of  the 
vendor  In  it  ceases,  and  it  is  elementary  that 
one  cannot  claim  exemption  in  property 
which  he  does  not  own.  18  Cyc.  1382 ;  Bolm 
V.  Weeks,  50  lU.  App.  236. 

[6]  Though  the  sale  by  Clyde  DroUlnger 
to  B.  P.  DrolUnger  was  void  as  against  the 
Mercantile  Company,  it  was  valid  as  'between 
the  parties  to  It,  and  operated  to  transfer 
title  to  B.  P.  DroUlnger.  It  could  only  be 
set  aside  to  the  extent  of  the  creditor's  claim, 
and  the  overplus  realized  at  the  sheriff's  sale 
belonged  to  B.  P.  DrolUnger,  not  the  fraudu- 
lent vendor.    20  Cyc.  617,  622. 

[6]  Counsel  for  respondent  contend  that,  if' 
title  had  passed  to  B.  P.  DrolUnger,  then  the 
horses  were  not  subject  to  seizure  In  satis- 
faction of  Clyde  Drolllnger's  debt.  It  may 
be  conceded,  as  a  general  rule,  that  the  prop- 
erty of  one  person  may  not  be  subjected  to 
the  satisfaction  of  the  debt  of  another;  but 
to  that  rule  section  6128  above  has  made  an 
exception,  and  where,  as  in  this  case,  there 
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has  been  a  sale  of  personal  property,  not 
accompanied  by  an  Immediate  delivery  and 
followed  by  an  actual  and  continued  cbange 
of  possession,  the  vendee  takes  title  subject 
to  the  claim  of  tbe  vendor's  creditor;  so 
that  there  Is  not  any  inconsistency  involved 
in  appellants'  contention  that  title  to  these 
horses  passed  to  B.  P.  DroUinger,  so  as  to 
defeat  Clyde  Drolllnger's  claim  of  exemp- 
tion, and  that  they  were  liable  to  seizure  at 
the  instance  of  Clyde  Droll  inger's  creditor. 
It  Is  not  necessary  to  consider  appellants' 
other  specifications  of  error.  The  Judgment 
and  order  are  reversed,  and  the  cause  is  re- 
manded for  further  proceedings. 
'  Reversed  and  remanded. 

BRANTLT,  O.  J.,  and  SANNEB,  J.,  con- 
cur. 


(102  Kan.  797) 

DOWNES  et  aL  y.  ROGERS.     (No.  21437.) 

(Supreme   CSomt  of  Kansas.     April  6,  1918.) 

(Byllahut  by  the  Court.) 

PaiRCIPAI,    AND    AOENT   «=323(1)— SALES    €=> 

3StK3)— Relation — Collection    of    Pkicet— 

EVIBENCE.  ' 

Record  examined,  and  the  evidence  Keld  suf- 
ficient to  prove  that  the  vendor  of  a  farm  trac- 
tor was  the  plaintiffs'  agent :  that  tbe  agent  re- 
ceived from  tbe  purchaser  the  price  of  the  ma- 
chine; and  plaintiffs'  action  against  defendant 
to  collect  payment  a  second  time  was  properly 
defeated. 

Appeal  from  District  Court,  Reno  County. 

Action  by  P.  J.  Downes  and  J.  A.  Keating, 
partners,  etc.,  against  W.  A.  Bogers.  Judg- 
ment for  defendant,  and  plaintiffs  appeal. 
Affirmed. 

C.  M.  Williams  and  D.  C.  Martindell,  both 
of  Hutchinson,  for  appellants.  Aaron  Cole- 
man, of  Hutchinson,  for  appellee. 

DAWSON,  J.  The  plaintiffs  brought  this 
lawsuit  to  compel  tbe  defendant,  a  Reno 
county  farmer,  to  pay  a  second  time  for  a 
farm  tractor  purchased  by  defendant  from 
the  plaintiffs'  sales  agent  at  Hutchinson. 

I'laiutiffs  contended  below,  and  still  con- 
tend, that  the  sales  agent  bad  no  authority 
to  sell  the  tractor  or  to  accept  payment 
therefor;  that  the  sales  agent  was  only  a 
bailee  Qf  the  tractor,  and  that  be  could  only 
part  with  it  after  procuring  the  consent  of 
a  Hutchinson  bank;  and  that  such  consent 
would  only  be  forthcoming  upon  the  payment 
of  tbe  wholesale  price  to  the  plalntifTs  ac- 
count in  the  bank.  Whatever  may  have  been 
the  private  or  confidential  business  relations 
between  the  plaintiffs  and  tbe  sales  agent, 
the  defendant  showed  by  competent  evi- 
dence, amply  sufficient  to  sustain  tbe  verdict 
and  Judgment,  that  the  plaintiffs  had  es- 
tablished the  sales  agent  in  Hutchinson  to 
sell  tractors,  and  that  they  had  held  him  out 
to  defendant  and  to  the  general  public  In 
that  community  as  their  agent.    Defendant 


was  not  apprised  of  any  restriction  placed  by 
plaintiffs  on  the  agent's  authority.  It  would 
utterly  destroy  the  foundations  of  all  busi- 
ness confidence  between  dealers  and  cus- 
tomers to  countenance  a  claim  like  the  one 
set  up  in  this  case. 

A  quibble  is  raised  that  the  agent  did  not 
sell  the,  tractor  to  defendant,  but  traded  it 
to  him  for  some  mules.  The  defendant  told 
the  plaintiffs'  agent  that  if  be,  the  defend- 
ant, could  sell  some  mules  he  would  boy  tbe 
tractor.  The  agent  brought  a  mule  tniyer, 
who  purchased  1450  worth  of  mules  from  the 
defendant.  The  check  for  the  mules  and  the 
defendant's  check  for  the  balance  of  the  price 
of  the  tractor  were  then  delivered  to  and 
cashed  by  plaintiffs'  agent,  and  the  defend- 
ant received  the  tractor  pursuant  thereto. 

By  rights  this  case  should  be  disposed  of 
in  a  per  curiam,  for  no  shadow  of  error  ap- 
pears in  the  record  nor  is  anything  present- 
ed which  is  worthy  of  comment. 

Affirmed.    All  the  Justices  ooncnrrlng. 

aOZ  Kan.  896) 
STATE  V.  PERRY.    (No.  21641.) 

(Supreme  CV>urt  of  Kansas.    April  6,  1918.) 

(Svtlabut  hv  the  Court.) 

1.  Criminal  Law  9=>245  —  Sufvictenct  or 
Pbeliminabt    Examination— Objection. 

Where  a  defendant  Joins  issue  on  several 
charges  set  forth  in  an  information  by  a  plea  of 
not  guilty,  and  proceeds  to  a  trial  of  such 
charges  without  raising  a  question  ns  to  the 
sufficiency  of  a  prelimmary  exnmination,  and 
that  no  ezaminanon  had  been  held  on  one  of 
tbe  charges,  an  objection  npon  that  groand  aft- 
er conviction  comes  too  late. 

2.  Intoxicatinq  Liquobs  «s»23(i(l,  5)  —Un- 
lawful Salb  —  TJnlawfdl  Possession  — 
Sdfficiency  of  Evidence. 

The  evidence  in  tbe  case  held  to  be  suffidoit 
to  sustain  the  conviction. 

Appeal  from  District  <3onrt,  Cawlej 
County.' 

Tom  Perry  was  convicted  of  selling  intoxi- 
cating liquors,  and  of  having  such  liquor  in 
his  possession,  and  he  appeals.     Affirmed. 

Hackney  &  Moore,  of  Winfleld,  fpr  appel- 
lant. S.  M.  Brewster,  Atty.  Gen.,  and  J.  L. 
Hunt  and  S.  N.  Bawlces,  both  of  Topeka,  for 
the  State. 

JOHNSTON,  C.  J.  Tom  Perry  was  arrest- 
ed upon  a  complaint  charging  hira  with:  (1) 
A  felonious  sale  of  Intoxicating  liquor;  (2) 
having  Intoxicating  liquor  in  his  possession; 
and  (3)  maintaining  a  nuisance.  A  prelimi- 
nary hearing  was  had,  after  which  he  was 
bound  over  to  the  district  court.  In  the  order 
of  the  justice  of  the  peace  the  offenses  men- 
tioned for  which  tbe  defendant  was  to  be 
held  for  trial  were  the  unlawful  sale  and  the 
maintaining  of  a  nuisance,  but  the  offenses 
wiere  referred  to  as  being  those  charged  in 
the  second  and  third  counts  of  the  complaint. 
The  Information  upon  which  defendant  was 
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tried  In  the  district  court  set  forth  three 
counts  corresponding  to  those  of  the  com- 
plaint The  defendant  went  to  trial  with- 
out objection  to  the  Information,  and  joined 
Issue  on  all  the  offenses  charged  by  plea  of 
not  guilty.  Upon  the  evidence  the  Jury  re- 
turned a  verdict  finding  the  defendant  guilty 
as  charged  In  the  first  and  second  counts  of 
the  Information;  that  Is,  for  the  unlawful 
sale,  and  for  having  intoxicating  liquor  In 
his  possession. 

[1]  In  his  appeal  defendant  c«Mitends  that 
he  was  convicted  of  an  offense  for  which  he 
did  not  have  a  preliminary  examination. 
There  was  some  confusion  in  the  record  of 
the  examining  magistrate  in  that  he  found 
that  a  felonious  sale  had  been  committed  by 
defendant  aa  charged  in  the  second  count, 
whereas  that  charge  was  contained  in  the 
first  count.  Then  he  held  him  for  keeping  a 
place  for  the  sale  of  intoxicating  liquors, 
which  was  charged  In  the  third  count,  and, 
as  we  have  seen,  the  Jury  found  him  guilty 
on  the  first  and  second  counts,  which  charged 
a  sale  aud  the  keeping  of  liquors  in  his 
possession.  Since  the  magistrate  expressly 
held  him  for  a  felonious  sale,  the  error  in 
naiulng  the  count  containing  that  charge 
could  not  have  misled  or  prejudiced  the  de- 
fendant Only  one  sale  was  alleged,  and  he 
was  bound  over  for  a  sale.  He  was  held  for 
trial  on  the  third  count  for  keeping  a  place 
where  liquors  were  sold,  rather  than  for 
keeping  liquors  in  his  possession,  and  of  the 
latter  offense  he  was  not  convicted;  but  as 
the  liquor  which  he  sold  was  necessarily  in  his 
possession,  he  was  probably  not  surprised  to 
find  that  count  in  the  information.  At  any 
rate  he  did  not  file  a  plea  in  abatement,  or 
question  In  any  way  the  propriety  of  charg- 
ing him  with  all  three  oSenaea.  Having  joined 
issue  on  the  ofPenses  set  out  in  the  informa- 
tion and  of  which  he  was  convicted,  with- 
out raising  the  objection  tliat  he  bad  not  been 
allowed  a  preliminary  examination,  he  roust 
be  held  to  have  waived  it  State  t.  Bowman, 
80  Kan.  473.  103  Pac.  84.  In  no  event  could 
be  have  been  prejudiced  so  far  as  the  second 
count  is  concerned,  since  the  sentence  Im- 
posed upon  that  count  runs  concurrently  with 
that  Imposed  for  the  felonious  sale,  and  the 
penalty  was  therefore  not  enlarged  by  the 
conviction  oa  the  second  count. 

[2]  The  remaining  objection  is  that  the 
evidence  did  not  warrant  a  conviction  of  any 
offense.  A  witness  testified  in  effect  that  she 
saw  the  defendant  make  frequent  trips  with 
strangers  to  a  ravine  in  which  there  was  un- 
derbrush near  her  residence  several  times 
during  a  certain  day,  and  that  in  one  instance 
she  saw  him  hand  to  another  a  whisky  bottle 
almost  full  of  liquor  and  exchange  it  for  coin 
given  him  by  the  other.  In  this  place,  to 
which  he  made  frequent  trips  during  the  day, 
accompanied  by  strangers,  a  number  of  whis- 
ky bottles  were  found,  and  quite  a  number 
were  also  found  in  an  outhouse  at  his  resi- 


dence. While  the  witness  did  not  taste  or 
smell  the  contents  of  the  whisky  Iwttle,  she 
was  close  to  the  parties,  and  said  that  she 
was  sure  it  was  whisky  that  was  eschnuKt^ 
for  money.  Taking  the  testimony  and  the 
surrounding  circumstances  together  they  ap- 
pear to  be  sufficient  to  support  the  verdict 
The  judgment  is  afi[lrmed.  All  the  Justices 
concurring. 

a02  Kan.  710) 
WACKEK  V.  HESTER.     (No.  21011.) 
(Supreme   Court  of   Kansas.     April   6,   1018.) 

(St/llahut  hy  the  Court.) 

BaoKEBS  ^=>54— Right  to  Couuission  — 
Services. 
Rule  followed  that  a  real  estate  agent  has 
earned  his  commiSRion  when  he  procures  a  pur- 
chaser ready,  wilhng,  and  able  to  buy  u|)on 
terms  which  the  owner  has  accepted  or  agreed 
to  accept. 

Appeal   from  District  Court.  Elowa  County. 

Action  by  Henry  W.  Wacker  against  Mark 
V.  Hester,  judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

R.  F.  Crick,  of  Pratt,  for  appellant  John 
W.  Davis,  of  Greensburg,  for  appellee. 

PORTER,  J.  This  is  an  appeal  from  a 
judgment  against  the  defendant  for  a  real  es- 
tate agent's  commission. 

The  defendant,  who  resides  In  California, 
owned  a  farm  in  Kansas  which  he  listed  with 
plaintiff  for  sale,  fixing  the  price  at  $21,000, 
subject  to  a  mortgage  of  $7,500.  On  January 
15,  lOlS,  the  plaintiff  sent,  him  the  following 
telegram: 

"Offered  nineteen  thousand  dollars  for  land 
south  of  Joy.  All  cash  except  mortgage.  Pos- 
session August  first.  Commission  two  hundred 
dollars.     Wire  answer  my  expense." 

The  defendant  replied  by  wire  refusing  to 
take  less  than  the  original  offer.  The  plain- 
tiff then  wrote  him  at  length  advising  that 
he  accept  the  offer  and  asking  him  to  recon- 
sider and  wire  authority  to  let  the  land  go 
at  $19,000.  He  received  the  toUuwlng  tele- 
gram in  answer: 

"Yes  wUl  sell  nineteen  thousand  cash  less 
seven  thousand  seven  hundred.  Mills  lease  Is 
subject  to  sale  possession  any_  time.  Buyer  to 
setue  with  him.  Three  arbitrators  if  neces- 
sary. He  is  advised  not  to  interfere  again.  He 
wrote  he  had  done  so.     Send  deed." 

The  plaintiff  thereupon  signed  a  sale  con- 
tract with  the  purchaser,  which  he  sent  to 
the  defendant  January  27th,  and  a  few  days 
later  forwarded  a  deed  for  execution.  On 
c'ebmary  13th,  the  defendant  wired  the 
plaintiff:  "Sale  off.  Telegram  offer  and  sale 
contract  are  very  different"  To  which  the 
plaintiff  replied  by  a  telegram  insisting  uixin 
the  contract  being  carried  out  and  upon  his 
right  to  a  commission.  It  appears  that  the 
party  who  agreed  to  purchase  the  land 
brought  a  suit  against  the  defendant  for  spe- 
cific performance  of  the  contract,  but  failed 
to  recover  because  of  the  lack  of  authority 
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of  the  agent  to  ezecate  a  wrltt^i  contract 
binding  the  defendant  It  developed  on  the 
trial  of  this  caae  that,  a  short  time  before 
the  defendant  sent  the  telegram  declaring 
the  transaction  off,  he  had  received  an  offer 
of  120,000  for  the  land.  There  was  no  sub- 
stantial conflict  In  the  evidence.  The  court 
found  that  the  only  objection  the  defendant 
made  to  completing  the  contract  was  that 
stated  In  his  telegram,  and  that  other 
grounds  urged  at  the  trial  were  therefore 
waived.  The  court  found  also  that  the  tel- 
egram at  January  27th  fixed  the  terms  of 
the  sale  and  authorized  the  purchaser  to 
make  settlement  with  defendant's  tenant 
There  Is  no  ambiguity  in  the  contract  em- 
braced In  this  telegram  and  the  reply  there- 
to, and  the  court  properly  determined  the 
meaning  of  the  writings.  The  fact  that  the 
land  had  been  leased  to  a  tenant  prior  to 
the  date  It  was  listed  with  the  plaintiff  waa 
fully  known  on  both  sides,  and  the  reply 
which  the  defendant  sent  to  the  telegram 
authorized  the  buyer  to  settle  with  the  ten- 
ant It  is  useless  to  contend  that  the  con- 
tract made  by  defendant's  agent  did  not  com- 
ply with  the  original  terms  upon  which  the 
property  was  listed.  The  plaintiff  found  a  pur- 
chaser who  was  ready,  willing,  and  able  to 
buy  upon  the  terms  which  the  owner  accept- 
ed in  the  subsequent  contract  and  that  is  all 
he  was  required  to  do  to  earn  his  commis- 
sion. 

The  Judgment  is  afDrmed.  All  the  Justices 
concurring. 

aOS  Kan.  791) 

GUARANTT  INV.   CO.  v.  GAMBIiB  et  aL 

(No.  21431.) 
(Supreme  Court  of  Kansas.     April  6,  1918.) 

(Byttabu*  Im  ihe  Court.) 

1.  EvinKNCE  «=s>441(ll)  —  Paboi.  —  VAKXiHa 
Wbitten  Indobsement. 

A  claim  by  the  payee  and  indorser  of  cer- 
tain negotiable  promissory  notes  that  it  was 
orally  agreed  that  if  she  sold  the  notes  for  60 
cents  on  the  dollar — ^wUch  she  did — she  would 
never  be  called  on  to  pay  or  be  held  responsible, 
is  a  variance  from  the  written  indorsement  and 
constitutes  no  defense. 

2.  Bills  and  Notes  (S=»4e9— Bill  or  Pabtio- 
ULAB8— Cause  of  Action. 

i.  bill  of  particulars,  setting  out  such  notes 
with  proper  allegBtions  to  show  liability  except 
an  averment  of  notice  of  dishonor  or  waiver 
thereof,  states  no  cause  of  action  against  the 
indorser. 

3.  Bills  and  Notes  «=>4fi9  — Obal  Aqree- 

KENT— Bill  of  PABTICCLARS-nJUDOUENT. 

It  was  error  to  render  judgment  for  the 
idaintiff  on  such  bill  of  particulars  and  a  state- 
ment of  the  oral  agreement  referred  to  in  the 
first  paragraph  thereof. 

Appeal  from  District  Court,  Cowley  County. 

Action  by  the  Guaranty  Investment  Com- 
pany against  S.  A.  Gamble,  Maude  Mousey, 
and  others.  Judgment  for  plaintiff  on  the 
pleadings,  and  defendant  Maude  Monsey  ap- 
peals.   Reversed  and  cause  remanded. 


C.  T.  Atkinaoo,  of  Arlcansaa  City,  for  ap- 
pellant. John  Parman,  of  Arkansas  City,  for 
appellee. 

WEST,  J.  The  plaintiff  sued  on  six  prom- 
issory notes  Indorsed  by  the  payee  before 
maturity.  The  bill  of  particulars  alleged  the 
execution.  Indorsement  before  maturity,  and 
the  failure  to  pay  when  due,  setting  out  cop- 
ies. On  reaching  the  trial  on  appeal  in  the 
district  court,  the  attorney  for  the  payee 
stated  that  when  she  sold  the  notes  to  the 
plaintiff  it  was  with  the  express  oral  agree- 
ment that  if  she  sold  them  at  50  cents  on  a 
dollar,  which  she  did,  she  would  never  be 
called  upon  to  pay  or  ever  be  held  responsible. 
The  plaintiff  moved  for  Judgment  on  the 
pleadings  and  statement  of  counsel,  which 
motion  was  sustained,  and  the  payee  and  in- 
dorser  appeals. ' 

[1]  Of  course,  the  alleged  oral  agreement 
constituted  no  defense,  being  a  plain  vari- 
ance from  the  terms  of  the  written  indorse- 
ment which  bound  her  upon  its  dishonor  and 
notice  to  pay  the  "amount  thereof."  Gen. 
Stat  1916,  I  6593,  on  Negotiable  Instruments 
Act 

[1,  S]  It  is  contended  by  the  counsel  for 
the  plaintiff  that  the  question  of  want  of  no- 
tice of  dishonor  was  not  raised  in  the  court 
below,  but  in  what  Is  called  the  abstract  and 
brief  of  the  appealing  defendant  it  is  recit- 
ed that: 

"The  defendant  Mrs.  Maude  Monsey,  through 
her  lawyer  stated  that  the  bill  of  particulars  did 
not  state  a  cause  of  action  against  her  for  the 
reason  that  she  wasgiven  no  notice  as  required 
by  the  stetutes  of  Kansas.    *    •    • " 

We  have  sent  for  the  transcript,  and  the 
opening  statement  therein  shown  contains 
no  reference  to  tbe  notice  of  dishonor  or 
lack  thereof. 

Section  6617  of  the  General  Statutes  of 
1915  provides  that  when  a  negotiable  instru- 
ment has  been  dishonored  by  nonpayment 
any  Indorser  to  whom  such  notice  la  not 
given  is  discharged. 

In  the  cited  case  of  Brenner  v.  Weaver, 
1  Kan.  456,  (*488),  83  Am.  Dec.  444,  the  In- 
dorsement was  in  these  words:  "For  value 
received,  I  promise  to  pay  the  within  men- 
tioned money  to  Hartman  &  Weaver."  This 
was  held  to  be  an  absolute  undertaking  and 
not  a  guaranty.  The  indorsement  waa  not 
made  by  the  payee  but  by  a  third  party. 

Section  6593  provides  that  an  indorser 
without  qualification  warrants  that  on  hue 
presentment  the  note  shall  be  paid,  and 
then,  if  it  be  dishonored  "and  the  necessa- 
ry proceedings  are  taken,"  he  will  pay. 

There  Is  nothing  on  the  face  of  the  note  or 
in  the  bill  of  i>articulars  to  indicate  that  no- 
tlce  of  nonpayment  had  ever  been  given  or 
waived.  Hence  it  was  error  to  enter  Judg- 
ment on  the  pleadings  and  statement  of  the 
counsel.  Malott  v.  Jewett  1  Kan.  App.  14, 
41  Pac.  674;  3  R  O.  I*  1147,  |  362;    HougU 
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et  al.  V.  State  Bank,  61  Fla.  290,  65  Sonth. 
162,  Ann/Cas.  1912D,  1200. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  farther  proceedings.  All  the 
STnatlces  concurring. 


O02  Kan.  too) 

STATE  T.  PETERSON.     (No.  21692.) 

(Supreme  Court  of  Kansas.    April  6,  1918.) 

(SyUahiu  hp  the  Court.) 
Cbiminal  Law  «=>721%(1),  1186(4)  —  Abou- 

MENT— APPKAL— OftEVEBSAL, 

In  an  argument  to  the  jury  in  a  criminal 
action,  it  is  error  for  the  county  attorney  to  re- 
fer to  the  fact  that  the  defendant's  wife  did  not 
testify ;  but,  before  a  judgment  of  conviction  will 
be  reversed,  it  must  appear  that  some  substantial 
right  of  the  defendant  was  affected  by  the  error. 

Appeal  from  District  Comt,  Douglas 
County. 

Alberry  Peterson  was  convicted  of  rob- 
bery, and  he  appeals.    Affirmed. 

OorrUl  &  Asher  and  John  J.  RUlng,  all  of 
Lawrence,  for  appellant  S.  M.  Brewster, 
Atty.  Gen.,  and  J.  B.  Wilson,  of  Lawrence, 
for  the  Stat& 

MARSHALL,  J.  Th«  defendant  appeals 
from  a  conviction  on  a  charge  of  robbery. 
To  supply  the  place  of  a  transcript,  the  trial 
court  made  such  a  record  as  is  necessary  to 
present  the  question  argued  I^  the  defend- 
ant. The  material  parts  of  that  record  are 
as  follows: 

"In  his  opening  argoment  to  the  jury,  Mr. 
J.  B.  Wilson,  county  attorney,  made,  in  sub- 
•tance,  the  following  remarks  to  the  jury: 

"He  has  talcen  the  stand  himself,  and  he  has 
brought  here  his  father  and  mother  to  testify 
that  he  was  at  home  that  day.  Hia  wife,  even, 
isn't  here  to  testify. 

"The  attention  ot  the  court  was  called  to  this 
remark  a  few  moments  after  it  was  made  by 
one  of  counsel  for  defendant  who  approached 
the  bench  and  stated  in  a  whisper  that  he  de- 
aired  the  remark  made  a  part  of  the  record. 
The  court  stenographer  was  not  in  the  room  at 
the  time  the  argument  in  question  was  made. 

"The  defense  In  this  case  was  an  alibi.  The 
father  and  mother  of  the  defendant  testi6ed  that 
he  was  at  home  for  supper,  and  the  testimony 
of  two  or  three  other  witnesses  being  that  he 
was  in  their  company  or  seen  by  them  later  in 
the  evening. 

"The  crime  was  alleged  to  have  taken  place 
between  8  and  9  o'clock  in  the  evening,  and 
the  defendant  was  alleged  to  have  been  at  Lin- 
wood,  Kan.,  on  a  freight  train,  and  to  have  rid- 
den the  same  to  Lawrence,  where  the  alleged 
crime  was  testified  to  have  been  committed; 
i.  e.,  that  the  theft  was  from  the  person  of  a 
brakeman  on  said  train  as  it  stood  on  the  track 
at  the  city.  The  circumstances  of  the  case  were 
•uch  that  the  defendant  could  not  have  been 
at  home  for  supper,  at  the  time  he  claimed  to 
have  eaten  supper,  and  at  Linwood." 

The  defmdant  complains  of  the  conduct  of 
the  county  attorney,  and  asks  that  the  Judg- 
moit  he  reversed,  and  that  a  new  trial  be 
granted.  Section  215  of  the  (3ode  of  Crimi- 
nal Procedure  (Oen.  St  1915,  (  8130),  in  part, 
reads: 


"That  no  person  on  trial  or  examination,  nor 
wife  or  husband  of  such  person,  shall  be  requir- 
ed to  testify  except  as  a  witness  on  behalf  of 
the  person  on  trial  or  examination:  And  fur- 
ther provided,  that  the  neglect  or  refusal  of  the 
person  on  trial  to  testify,  or  of  a  wife  to  testify 
in  behalf  of  her  husband,  shall  not  raise  any 
presumption  of  guilt,  nor  shall  that  circum- 
stance be  referred  to  by  any  attorney  prosecut- 
ing in  the  case,  nor  shall  the  same  be  consider- 
ed by  the  court  or  jury  before  whom  the  trial 
takes  place." 

It  has  been  held  error  for  the  county  at- 
torney to  refer  to  the  fact  that  the  defend- 
ant did  not  testify.  State  v.  Balch,  81  Kan. 
465,  2  Pac.  609;  City  of.Topeka  v.  Myers, 
34  Kan.  500,  8  Pac.  726;  SUte  v.  Tennlson, 
42  Kan.  330,  22  Paa  429.  By  the  same  rea- 
soning and  under  the  same  statute  and  deci- 
sions, it  must  be,  and  is,  held  error  for  the 
county  attorney  to  refer  to  the  fact  that  the 
defendant's  wife  did  not  testify. 

Section  293  of  the  Ck>de  of  Criminal  Pro- 
cedure (Gen.  St  1915,  }  8215)  must  be  read 
in  connection  with  section  216.  Section  293 
reads: 

"On  an  appeal,  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  afFect  the  substantial 
rights  ot  the  parties." 

Under  this  statute,  it  has  been  repeatedly 
held  that  to  cause  a  reversal  of  a  Judgment 
in  a  criminal  action,  the  error  committed 
must  affect  a  substantial  right  of  the  de- 
fendant In  State  v.  Brooks,  74  Kan.  176, 
85  Pac.  1013,  this  court  said: 

"To  justify  a  reviewing  court  in  ordering  • 
new  trial  in  a  criminal  case  because  of  the  in- 
fraction of  the  statutory  rule  that  the  omission 
of  the  defendant  to  testify  shall  not  be  consider- 
ed by  the  jury,  it  must  conclusively  appear  that 
the  jury  or  some  one  of  them  in  arriving  at  a 
verdict  gave  weight  to  the  fact  that  the  defend- 
ant did  not  take  the  stand  in  bis  own  behalf, 
as  a  circumstance  tending  to  establish  his  guilt 
Paragraph  2,  syL 

This  rule  was  followed  in  State  t.  Dieil- 
Ing,  95  Kan.  241,  147  Pac.  1108.  In  State  v. 
Fleeman,  102  Kan.  67(),  171  Paa  ei.8,  this 
court  said: 

"The  Code  of  Criminal  Procedure  was  framed 
to  supersede  the  common  law  with  a  more  ra- 
tional system.  While  it  is  defective  in  many 
respects,  and  in  many  others  exhibits  a  con- 
servatism which  contrasts  strongly  with  its  gen- 
eral liberality,  it  is  distinctly  modern.  The 
tradition  of  tiie  common  law,  however,  was  so 
strong  that  it  came  near  superseding  the  Code. 
In  time  the  Code  was  rediscovered,  and  it  is  the 
purpose  of  the  court  to  interpret  and  apply  it 
according  to  its  true  intent  and  spirit" 

Under  all  the  circumstances,  It  is  highly 
improbable  that  the  verdict  of  the  jury  was 
Influenced  by  the  remark  of  the  county  at- 
torney. It  does  not  appear  that  the  jury  was 
so  Influenced,  and,  therefore,  the  Judgment 
will  not  be  reversed.  State  v.  Balch,  31 
Kan.  465,  2  Pac.  609,  City  of  Topeka  v.  My- 
ers, 34  Kan.  500,  8  Pac.  726,  and  State  v, 
Tennlson,  42  Kan.  330,  22  Pac.  429,  are  over- 
ruled in  so  far  as  they  hold  that  a  Judg- 
ment of  conviction  must  be  reversed — not- 
withstanding that  the  error  (^oes  not  preju- 
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dldally  Bff««t  ifof  KabatantM  right  of  the 
defendant — for  a  mere  reference  by  the 
county  attorney  to  the  fact  that  the  defend- 
ant has  not  testified. 

The  judgment  is  aflSrmed.  All  the  Jnstices 
concurring. 

act  Ku.  TM) 

SCHOOL  DIST.  NO.  3«  OF  MONTGOMERY 
COUNTY  V.  BOARD  OF  EDUCATION  OF 
CITY  OF  INDEPENDENCE.    (No.  21420.) 

(Supreme  C!ourt  of  Kansaa     April  6,  19180 

fByJUbiu  by  tk«  Oovrt.) 

ScHoots  AMD  School  DIstbicts  «=»S7(S,  4)— 
AllNBXAtlON  at  TjaKITOKT— ApM-icatiok— 
Notice. 
Under  section  9129  of  the  Oeneral  Statutes 
of  1915,  territory  outside  a  city  of  the  second 
class  but  adjacent  thereto  may  be'  amiezed  to 
the  city  school  district  on  appHcatioB  Of  a  ma- 
jority of  the  electors  in  the.  territory  propoaed 
for  anaexation ;  and  it  is  not  necessary  to  ex- 
clude from  such  annexation  any  particular  tract 
in  audi  territory  merely  becaaae  no  person  own- 
ing or  residing  thereon  joined  in  the  applicatim 
for  anneiation ;  nor  is  the  validity  of  the  pro- 
ceedings affected  by  the  faot  that  the  school 
diatrici  from  which  the  territory  wa«  detached 
had  no  notice  of  the  application  .nor  of  the  res- 
olution annexing  it  to  the  city  school  district 

Appeal  firom  District  Ooart,  Montgomery 
Ooonty. 

Action  by  School  Diatrict  Na  96  of  Mont- 
gomery Couaty,  6tate  of  Kansas,  against  the 
Board  of  Education  <tf  ttie  CUy  of  Independ- 
■loe,  Kansas,  From  an  order  sastainlDg  de- 
fendant's demnrrer,  plalntitr  appeals.  Af- 
nnned. 

J.  D.  Brown,  of  Independence,  for  apf>el- 
ladt  8.  H.  Piper  and  Walter  L.  McVey,  both 
of  Independence,  for  appellee. 

DAWSON,  J.  The  plaintiff  brought  this 
action  to  annul  certain  proceedings  of  the 
defendant  board  whereby .  certain  territory 
adjacerit  to  the  city  of  Independence'  wns 
annexed  to  the  city  school  district  In  1911. 
The  proceedings  were  nndertaken  pursuant 
tb  section  91^  of  the  Oeheral  Statutes  of 
1915,  which.  In  part,  reads: 

Territory  outside  the  city  limits,  but  adja- 
etnt  thereto,  may  be  attadied  to  such  City  for 
school  purposes,  upon  application  to  the  board 
of  education  «f  such  city  by  a  majority  of  tiie 
(lectors  ef  such  adjacent  territory;  and  upoa 
the  application  being  made  to  the  board  of  edu- 
cation, they  shall,  if  thev  deem  it  proper,  and 
to  the  best  interests  of  tne  schools  of  said  city 
and  territory  seeking  to  be  attached,  issue  an 
order  attaching  such  territory  to  such  city  for 
school  purposes,  and  to  enter  the  same  upon  their 
journal;  and  such  territory  shall  from  the  date 
of  such  order  be  and  compose  a  part  of  such 
city  for  school  purposes  only,  and  the  taxable 

Jiroperty  of  sach  adjacent  territory  skall  be  sub> 
ect  to  taxation,  and  shall  bear  its  full  propor- 
tion of  all  expenses  incurred  in  the  erection  of 
school  buildings  and  in  maintaining  the  schools 
of  the  city." 

Plaintiff's  petition,  which  was  filed  hi 
March,  1917,  set  np  a  copy  of  the  application 
of  a  majority  of  the  electors  of  the  territory 


Bdjacmt  to  Independence  which  was  sought 
to  be  attached.  A  copy  of  the  resolution  oC 
the  defendant  boftrd  was  also  attached.  It 
recited  that  the  application  had  been  signed 
by  more  than  three-fourths  of  the  electors 
owning  property  and  residing  uf)on  the  terri- 
tory affected.  The  resolution  granted  the 
application  and  changed  and  enlarged  the 
boundaries  of  the  city  school  district  accord- 
ingly. The  county  superintendent  was  noti- 
fied and  recorded  the  change  of  boundaries. 
All  these  matters  were  completed  In  Septem- 
ber, 1911. 

Plaintiff  alleged:  That  defendant's  acta 
were  without  antbortty  of  law.  That  part  of 
the  territory  annexed  was  in  Independence 
township,  and  part  In  Drum  township;  la 
the  latter  a  qoarter  section  of  land  was  worth 
$11,0(X),  And  with  railroad  and  pipe  line  prop- 
erty, etc.,  located  therein  worth  $48,000.  That 
no  notice  of  the  prc^csed  change  of  boun- 
daries was  given  to  the  plaintiff.  (The 
petition  infers,  but  does  not  specifically  al- 
lege, that  the  land  affected  by  the  annexed 
territory,  or  the  particular  quarter  section 
complained  of,  had  theretofore  been  part  ot 
school  district  No.  36.)    The  petition  alleged: 

That  the  application  for.  the  change  of  bound- 
aries "Was  »et  signed  or  claimed  to  be  sigiied 
by  any  elector  or  voter  or  resident  or  proiwrty 
owner  residing  within  school  district  No.  36 
or  within  Drum  Creek  township,  Montgomery 
county,  Kan.  That  no  person  signing  the  said 
petition  bad  any  interest,  4ircctly  or  indirectly, 
la  said  10(>-acre  tract  or  any  property  located 
thereon.  That  each  and  every  person  signing 
the  petition  resided  on  territory  north  of  the 
city  of  Independence  and  north  of  school  dis- 
trict No.  5  [the  city  district],  while  the  said  160- 
acre  tract  Is  located  east  of  the  city  of  Inde- 
pendence and  east  of  school  district  Me.  5." 

The  prayer  of  the  petition  was  tor  a  re- 
covery of  the  taxes  collected  on  the  quarts 
section  in  question,  and  for  a  decree  annul- 
ling the  annexation  proceedings.  Defend- 
ant's demurrer  was  sitstalned,  and  that  ml- 
Ing  Is  here  for  review. 

This  mere  statement  of  the  cause  of  action 
virtually  disposes  of  plaintiffs  case.  The  de- 
fendant board  had  statutory  audiority  to 
annex  the  territory.  Section  9129,  supra. 
The  board  bad  power  to  determine  wbetba 
the  application  was  suflJclently  signed  by 
the  persons  concerned.  State  ex  reL  t.  City 
of  Atchison.  02  Kan.  431,  140  Pttc.  873,  Ann. 
Cas.  1916B,  500;  State  ex  rel.  v.  City  of 
Harper,  94  Kan.  476, 146  Pac.  116B,  Ann.  Cas. 
1917B,  464 ;  State  ex  rel.  v.  City  of  Victoria, 
97  Kan.  638,  156  Pac  706. 

^a  faict  ttiBt  the  application  ivas  not  sign- 
ed by  any  person  residing  on  the  particular 
quarter  section  whose  annexarion  by  tlie  de- 
fendant so  greatly  depleted  the  plaintiff's 
revenues  did  not  aflfeet  the  defendant's  power 
to  attach  that  quarter  section.  The  statute 
does  not  limit  the  annexation  to  the  lands 
of  those  desiring  annexation ;  a  majority  is 
sufficient  So  long  as  the  territory  propoaed 
for  annexation  Is  an  Integral  tract  of  land 
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adjacent  to  the  city,  It  may  be  lawfoUy  an- 
nexed, if  a  majority  of  the  dfictom  e<  the 
terrltftry  affected  ■»  deatare^  at  tfaa  option 
and  discretion  of  the  board  tit  education,  and 
with  dne  regard  to  the  welfare  of  the  schools 
under  tlw' board's  controL  The  statute  an- 
fliorlaing  annexatloa  does  qot  Intimate  that 
th«  board  of  edvcotion  n>ay  annex  part  of 
tbe  territory  wliich  iB  itrefXMed  for  annexa- 
tion aad  leave  o«t  isolated  tracts  beire  and 
there  thr«u^ont  its  extent,  because  the  own- 
ers may  object,  or  because  some  such  tracts 
may  have  ao  resident  electoral  nor  need  the 
board  of  education  concern  itself  that  the 
territory  to  be  annexed  may  lie  ia  dlffM'«it 
tenrnshlps  or  in  diSerent  school  districts.  If 
the  latter  have  any  ledcess,  it  is  by  aPBeal 
fr«ns  the  proceedings  of  annexation;  and  it 
does  not  lie  in  an  independent  action  by  tbe 
•diool  district  begun  several  years  aCter- 
vards.  The  state  alone  may  challenge  the 
proeeedings  in.  snch  an  independent  action. 
TdepheDe  Co.  r.  TelegAone  Aae'a,  94  Kaji. 
VSO,  syl.  par.  1,  and  pages  162,  163,  and  cita- 
tions, 146  Pae.  324,  L.  B>  A.  ISilSB,  1083. 
The  statute  autborizlBg  the  aanexatioB 
makes  no  provision  for  nottfjrtag  a  school 
district  ot  a  proposal  to  detach  part  of  its 
tarritory  for  the  purpeee  of  annexing  it  to 
a  dty  school  district.  Probably  the  law  is 
lane  to  that  reapeet  bnt  its  crodeness  or 
laeoneidcrateaefls  does  not:  necessarily  ten- 
dev  it  void  nor  vitiate  proceedings  taken  In 
cempUance  with  its  terms. 

Tbe  Jndgmiant  is  affinaed.  All  the  Justices 
Qoncurrlng. 

aot  Kaa.  S42) 

BOBmSON  V.  SMAUiET  et  nz.  (No.  21453.) 
(SuiNrwne  Court  of  Kanaa&    April  6,  1&18.) 

(Svttttiua  If  Me  Court.) 

1.  Fkattds,  Statutb  or  «=»5«(8)— "Contsaot 
roB  THB  Sai,k  or  av  iNcoitPoaBAL  Hebb- 
diuikbiit"— CoRiBaoT  «>  BxBcvnt  LxAsa. 

A  GMitract  to  exocnte  an  oil  and  Kaa  lease 
erBnting  the  right  to  explore  and,  if  mineral 
be  found,  to  produce  and  sever,  is  a  "contract 
for  the  sale  of  an  ineerporeal  kereditunest," 
within  the  meaning  of  the  sixth  section  of  the 
statute  of  frauds.    Qen.  St  1915.  {  4889. 

2.  Fbaudb,  Statotb  of  *=s>74(D— Contbaot 
— Wbitino. 

A  contract  by  a  husband,  wbttreby  for  a  con- 
sideration lie  agrees  to  procure  his  wife  to  sign 
an  oil  and  gaa  lease  of  the  character  described, 
need  not  be  in  writing  to  be  actionable. 

Appeal  from  District  Court,  Cowley  County. 

Action  by  J.  O.  Bobinson  against  J.  L. 
Smaller  and  wife.  Judgment  for  defoadants^ 
and  plaintiff  ai^)eal&  Beversed,  and  cause 
cemanded  for  trial. 

Campbell  &  Campbell,  of  Wichita,  for  ap- 
pellant J.  E.  Torrance  and  0.  W.  Torrance^ 
both  of  Wlnfleld,  for  appellees. 

BT7BGH,  J.    The  action  was  aoe  to  recover 

damages  for  breach  of  contract.    An  objec- 
tion to  the  introduction  of  evidence  In  sup- 


pert  of  the  petitian  was  sustained,  Jodsment 
was  rendered  for  the  defendants*  and  the 
plaintUf  appeals. 

The  defendants  are  husband  and  wife. 
They  agreed  oially  to  execute  and  deliver 
to  the  plaintiff  an  oil  and  gas  lease  covering 
part  of  their  homestead.  J.  U.  Sraalley  did 
execute  tbe  lease,  but  bis  wife  declined  to 
do  so. 

[1]  The  plaintiff  argues  that  tbe  agree- 
ment to  make  the  lease  did  not  relate  to  an 
Interest  tn  land,  but  merely  gave  the  rigbt 
to  explore,  and,  U  oil  and  gas  were  found,  to 
produce  and  sever  them.  It  Is  conceded  that 
the  lease  authorized  an  Invasion  of  the  home- 
stead for  the  purpose  of  prospecting  and  for 
tbe  prosecution  of  oil  and  gaa  operattonsi 
and  woald  be  void  without  Joint  consent  of 
husband  and  wife;  but  it  is  insisted  no  con- 
tract for  the  sale  of  land,  or  any  Interest  in 
land,  was  made,  within  tlie  meaning  of  the 
statute  of  firauds,  and  ooBsequenOy  that  an 
action  lies  on  the  oral  promise  to  execute  tbe 
lease  While  the  court  has  held  that  an  oil 
and  gas  lease  of  the  kind  under  consideration 
does  not  constitute  a  conveyance,  will  not 
support  a  mechanic's  lien,  does  not  operate 
as  a  grant  and  severance  of  mineral  in  place, 
and  creates  no  estate  proper  in  the  land  it- 
self, it  does  create  an  incorporeal  heredlta- 
ment  A  contract  fOtr  the  sale  of  heredita- 
ments, wbether  incorporeal  or  corporeal,  is 
within  the  sixth  section  of  tbe  statute  of 
frauds^    Gen.  Stat  1915.  |  4888. 

[Z]  In  the  petitian  damages  were  claimed 
from  J.  Lk  Smalley  on  another.  grcMtnd.  The 
lease  lacked  nothing  but  the  wife's  signature' 
to  make  it  effective,  and  It  was  alleged  that 
J.  li.  Smalley,  for  a  consideration,  contracted 
to  procure  his  wife's  signature  to  the  lease. 

The  statute  of  frauds  appUes  to  the  con- 
tract between  vendor  and  vendee..  This  w«s 
not  a  contract  by  which  Smalley  agreed  to 
sell  anything,  or  by  which  bis  wife  agreed 
to  sell  anything,  or  by  which  the  platntiS 
agreed  to  sell  anydilng.  Tbe  contract  was 
purely  one  of  emplc^m^it  to  produce  a  stat- 
ed result,  aad  consequently  the  statute  of 
frauds  has  no  application.  Tbe  employment 
was  somewhat  analogous  to  employment  of 
an  agent  to  negotiate  a  purchase  of  land. 
In  such  a  case  tlte  court  said : 

"The  contract  between  the  plaintiff  and  the 
defendant,  constitutiBg  the  defendant  the  agent 
oi  the  plaintiff,  was  not ''a  contract  for  the 
sale  of  lands,  tenements  or  hereditaments,  or 
any  interest  in  or  concerning  them.'  but  it  was 
simply  a  contract  making  tlie  defendant  an 
agent  to  negotiate  for  the  purchase  of  lan^, 
tenements  and  hereditaments,  and  interests  in 
and  concerning  tbem."  Rose  v.  Harden,  35 
Kan.  106,  112,  10  Pac.  554,  558  [57  Am.  Bep, 
145]. 

No  question  of  public  policy  is  involved. 
The  wife  was  competent  to  bargain  respect- 
ing her  homestead  rights,  it  was  perfectly 
lawful  for  her  to  do  so,  and  it  was  perfect- 
ly lawful  for  her  husband  to  deal  with  her. 
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as  agent  of  a  prospective  purchaser,  respect- 
ing her  homestead  rights.  Therefore,  to  the 
extent  indicated,  the  petition  stated  a  cause 
of  action. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  Is  remanded  for  trial. 
All  the  Justices  concurring. 

(102  Kan.  898) 

ROBB  V.  KNAPP,  State  Auditor.    (No.  21658.) 
(Snpreme  Court  of  Kansas.     April  6,  1918.) 

(Syllalut  hy  the  Court.) 

Statkb  €=»75— State  Tbeabubek— Fees. 

Section  10  of  chapter  291  of  the  Laws  of 
1913  (Gen.  St  1915,  |  10223)  requires  the  fees 
received  by  the  state  board  of  chiropractic  ex- 
aminers to  be  deposited  with  the  state  treasur- 
er in  his  official  capacity,  and  not  with  him  aa 
an  agent  of  the  board. 

Original  mandamus  by  W.  J.  Bobb  against 
Fred  Knapp,  as  Auditor  of  State.  Writ  de- 
nied. 

Crane,  Hayden  &  Hayden,  of  Topeka,  for 
plaintiff.  S.  M.  Brewster,  Atty.  Oen.,  and  S. 
N.  Hawkes  and  J.  L.  Hunt,  both  of  Topeka, 
for  defendant. 

BTJRCH,  J.  The  action  Is  one  to  require 
the  state  auditor  to  issue  a  warrant  for  the 
expenses  of  a  member  of  the  board  of  chiro- 
practic examiners.  The  question  Is  whether 
or  not  the  fund  which  the  warrant  would 
reach  is  In  the  hands  of  the  state  treasurer 
as  a  special  depositary,  or  is  In  his  official 
custody  as  a  state  officer.  If  the  fond  be  a 
treasury  fund,  Its  appropriation  by  the  Leg- 
islature has  lapsed.  « 

The  question  presented  is  to  be  solved  by 
an  Interpretation  of  section  10,  chapter  291, 
of  the  Laws  of  1913  (Oen.  Stat  1915,  S 
10223),  which  reads  as  follows: 

"(a)  All  examination  fees  received  by  the 
state  board  of  chiropractic  examiners  ander  this 
act  shall  be  paid  to  the  secretary-treasurer  of 
said  board,  who  shall  at  the  end  of  each  year 
deposit  the  same  with  the  state  treasurer,  and 
the  said  state  treasurer  shall  place  said  money 
•o  received  in  a  special  fund  of  the  state  board 
of  chiropractic  examiners  and  shall  pay  the 
same  out  on  warrants  drawn  by  the  auditor  of 
the  state  thereof,  upon  vouchers  issued  and 
signed  by  the  president  and  the  secretary-treas- 
urer of  said  board.  Said  moneys  so  received 
and  placed  in  said  fund  may  be  used  by  the 
state  board  of  chiropractic  examiners  in  defray- 
ing their  expenses  in  carrying  out  the  provisions 
of  this  act.  (b)  The  secretary-treasurer  shall 
keep  a  true  and  accurate  account  of  all  funds 
received  and  all  vouchers  issued  by  the  board ; 
and  on  the  first  day  of  December  of  each  year 
he  shall  file  with  the  Governor  of  the  state  a 
report  of  all  receipts  and  disbursements  and  the 
proceedings  of  said  board  for  the  fiscal  year, 
(c)  The  members  of  said  board  shall  receive  a 
per  diem  of  ten  ($10)  dollars  per  each  da^  dur- 
ing which  they  shall  be  actually  engaged  in  the 
discharge  of  their  duties,  and  mileage  at  the 
rate  of  three  (3)  cents  per  mile  for  each  mile 
necessarily  traveled  in  going  to  and  from  any 
meeting  of  said  board,  (d)  Such  per  diem  and 
mileage  and  such  other  incidental  expenses  nec- 
essarily   connected    with    said    board    shall    be 


paid  out  of  the  fund  of  the  state  board  of  chiro- 
practic examiners  and  not  otherwise." 

The  plaintiff  argues  that  the  state  treas- 
urer as  an  individual  was  constituted  an 
agent  of  the  board  to  beep  the  fudd  and  pay 
it  out  under  prescribed  formallfles.  The 
state  was  to  be  under  no  liability  for  the 
services  and  expenses  of  the  board,  which 
was  to  be  supported  by  the  fees  which  it  was 
authorized  to  collect  These  fees  were  to  be 
systematically  accounted  for,  were  to  be  kept 
in  a  special  fund  by  a  custodian  designated 
for  the  purpose,  and  were  to  be  available 
for  use  whenever  needed.  The  decision  in 
the  case  of  State  ▼.  Stover,  47  Kan.  119,  27 
Pac.  850,  Is  cited.  In  which  a  distinction  was 
drawn  between  the  state  treasurer  and  a  per- 
son holding  the  office  of  state  treasurer,  as 
the  custodian  of  public  money. 

The  auditor  draws  opposite  conclnsions 
from  the  same  premises.  If  the  Indlvldaal 
who  happens  to  be  state  treasurer  were  cus- 
todian of  the  fund,  there  would  be  no  pur- 
pose in  designating  it  a  special  fund.  The 
only  purpose  of  such  designation  is  to  dis- 
tinguish the  fund  from  other  funds  in  the 
treasury.  The  method  of  drawing  upon  the 
fund  is  the  usual  method  of  getting  money 
out  of  the  treasury.  Use  of  the  term,  "state 
treasurer,"  in  connection  with  public  busi- 
ness Indicates  a  state  official  rather  than  a 
board  agent  and  the  Legislature  of  1913  fre- 
queiitly  used  the  designation,  "state  treasur- 
er," or  "treasurer  of  state,"  where  official 
capacity  and  conduct  were  clearly  intended. 
In  the  case  cited  by  the  plaintiff  it  was  said 
that  money  in  the  possession  of  the  person 
who  was  treasurer  of  state  was  rightfully 
in  his  hands  as  state  treasurer,  and  conse- 
quently was  rightfully  in  the  state  treasury. 

The  auditor  presents  a  question  of  public 
policy.  The  money  is  public  money,  received 
and  paid  out  for  public  purposes.  It  oug^t 
to  be  secured  by  official  bond,  and  liandled 
as  funds  of  like  character  which  are  required 
to  go  into  the  treasury.  Without  dear  ex- 
pression to  the  contrary,  an  intention  to 
establish  an  unusual  practice,  fraught  with 
danger  and  subject  to  abuse,  ought  not  to 
be  imputed  to  the  Legislature. 

The  court  agrees  with  the  state  auditor, 
and  the  writ  is  denied.  All  the  Justices 
concurring,  except  WEST,  J.,  who  did  not 
sit. 

(laS  Kan.  78S) 
ATCHISON,  T.  &  S.  F.  RT.  CO.  ▼.  YOUNO 

et  al.    (No.  21469.) 
(Supreme  Court  of  Kansas.     AprQ   6,   191S.> 

(Syllabut  hy  the  Court.) 
1.  CabBIEBS  «s»30  —  ScHBDlTIiB  OF  Fbeiqht 

Bates— Effect. 
A  schedule  of  freight  rates  duly  filed  and 
published  by  a  railroad  company,  and  not  dia- 
approved  by  the  interstate  commerce  commi»- 
Bion,  has  the  force  of  a  statute,  binding  alike 
on  shipper  and  carrier. 
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2.  CAKBiEiBa  «s»30  —  Aotion  to  Bbcovzb 
Fbeioht  Undekcharoe — Etideroe. 
Id  an  action  to  recover  the  amount  of  under- 
charges for  freight  shipments,  computed  accord- 
ing to  schedule  in  force  goTeming  the  subject, 
it  is  error  for  the  court  to  receive  and  consider 
proof  that  the  commodities  shipped  were  not 
classified  in  the  schedule  according  to  correct 
principles. 

Appeal  from  IMstrlct  Court,  Reno  County. 

Action  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  against  W.  S.  Young 
and  H.  W.  Toung,  partners,  etc.  Judgment 
tor  defendants,  and  plaintiff  appeals.  Re- 
versed and  remanded,  with  directions  to 
enter  Judgment  for  plaintiff. 

W.  R.  Smith,  O.  J.  Wood,  and  A  A.  Scott, 
all  of  Topeka,  for  appellant  Warren  White, 
of  Hutchinson,  for  appellees. 

BURGH,  J.  The  action  was  one  to  re- 
cover the  amount  of  undercharges  for  freight 
on  two  mixed  carload^  of  commodities 
known  as  "digester  tankage"  and  "meat 
scraps."  The  defendant  recovered,  and  tue 
plaintiff  appeals. 

The  following  facts  were  agreed  to: 

"(5)  That  the  published  tariffs  and  classifica- 
tions of  the  plaintiff  company,  duly  filed  with 
the  interstate  commerce  commission  and  in  force 
and  effect  at  the  times  of  the  aforesaid  ship- 
ments, do  not  specifically  list  the  commodity 
'meat  scraps'  by  such  name  under  any  item  of 
any  classification. 

'"(6)  That  there  was  in  force  and  effect  at  the 
time  the  cars  mentioned  in  plaintifTs  petition 
moved,  western  classification  Mo.  S2  and  certain 
tariffs  all  of  which  had  been  filed  with  the  in- 
terstate commerce  Oommission  and  the  provi- 
sions of  these  classifications  and  tariffs  so  far 
as  tliey  related  to  the  shipments  in  question 
are  as  follows: 

"The  tariffs  provided  for  a  charge  of  40  cents 
per  hundredweight  on  fourth-class  matter,  and 
for  a  charge  of  12  cents  per  hundredweight  on 
shipments  in  carload  lots  of  matter  rated  as 
dass  E. 

"Western  classification  No.  62  was  in  effect 
and  provided  on  page  200,  item  12,  as  follows: 

"Packing  House  Products. 

"Digester  Tankage,  Blood  Meal,  Meat  Meal,  and 
Blood  Flonr: 

In  bigB,  barrels  or  boxes,  L.  O.  !>. 4 

In  packages  named,  straight  or  mixed  0.  Im, 

mn.  Wt  30,000  lbs. B 

"If  this  provision  is  applicable  to  the  ship- 
ment in  question,  then  the  freight  charges  orig- 
inally collected  are  correct,  and  the  plaintiff 
cannot  recover. 

"(7)  Said  classification  Mo.  62,  item  11,  page 
73,  was  as  follows: 

"Animal  and  Poultry  Foods  and  Medicines. 

"Animal  and  Poultry  Foods,  Not  Otherwise  In- 
dexed by  Name.  Tonics  and  Regulators, 
Dry,  Prepared: . 

Invoice  value  not  exceeding  10  cents  per 
pound  and  so  receipted  for,  in  bags,  bar- 
rels, boxes  or  pails,  min.  C  U  wt.  30,000 
lbs 4 B 

Invoice  value  exceeding  10  cents  per  pound 
or  value  not  stated,  in  bags,  barrels,  boxes 
or    pails 1 

"Item  No.  14  on  the  same  page  is  as  follows: 
"Poultry  Food: 


"Poultry  Food: 

"Ground  Meat,  dried,  Ground  Bone,  Alfalfa 
Meal,  Cut  Clover,  Grain,  whole  or  cracked. 
Grain  Screenings,  Millet  Screenings,  Crushed 
Shells,  Grit, and  Charcoal: 

In  bags,  Ia  C.  L. 4 

In  bags,  C.  L.  Min.  Wt.  30,000  lbs B 

"It  either  of  these  items  are  applicable  to  the 
shipment  in  question,  then  the  freight  charges 
ori^nally  collected  were  insufficient,  and  the 
plamtiff  is  entitled  to  recover  the  difference  be- 
tween the  two  rates,  being  the  amount  prayed 
for  in  plaintiff's  petition." 

Proof  was  offered  and  received  indicating 
that  the  common  packing-house  product 
known  to  the  trade  as  "meat  meal"  is  iden- 
tical with  the  product  which  Swift  &  Co. 
manufacture  and  sell  under  the  name  of 
"meat  scraps."  Meat  meal  and  meat  scraps 
are  used  to  feed  hogs  and  poultry,  and  there 
are  coarse  and  fine  grades  of  each.  There 
was  no  evidence  to  the  contrary,  and  the 
court  directed  the  verdict. 

[1]  On  one  side  it  is  said  that  bulk, 
weight,  value,  risk,  and  like  factors,  furnish 
the  true  basis  for  freight  classifications; 
that  a  mere  difference  In  trade-name  of  the 
same  commodity  does  not  authorize  a  differ- 
ence in  freight  rates;  and  that,  because  the 
commodity  known  as  meat  scraps  Is  in  fact 
identical  with  the  commodity  known  as  meat 
meal,  both  are  governed  by  the  meat  meal 
item  of  the  schedule.  On  the  other  side,  it 
is  said  that  a  tariff  schedule,  duly  filed  and 
published,  has  the  force  of  a  statute.  If  am- 
biguous, the  court  may  interpret  it;  but 
when  its  meaning  is  ascertained  it  operates 
as  law,  which  the  court  must  apply  as  any 
other  law.  Meat  meal  is  indexed  by  name. 
Animal  and  poultry  foods  not  otherwise  in- 
dexed by  name  are  governed  by  a  different 
rate.  Meat  scraps  are  nowhere  mentioned, 
and  consequently  fall  wltliin  the  provisions 
relating  to  animal  and  poultry  foods  not  in- 
dexed by  name. 

The  plaintiff  Is  right  in  its  contention  that 
a  tariff  has  the  force  of  a  statute,  binding  • 
alike  on  shipper  and  carrier.  Penna.  K.  Co. 
V.  International  Coal  Oft,  230  U.  S.  184,  197, 
33  Sup.  Ct  803,  57  L.  Ed.  1446,  Ann.  Cas. 
1915A,  315.  There  is  no  ambiguity  in  the 
tariff  under  consideration.  When  the  name 
"meat  scraps"  originated  does  not  appear. 
It  cannot  be  assumed  that  the  commodity  meat 
scraps  was  not  listed  by  that  name  because 
it  was  already  listed  under  a  different  name, 
"meat  meaL"  In  the  case  of  Andrews  Soap 
Co.  r.  P.,  O.  ft  St  Ik  Ry.  Oo^  4  Interst  Com. 
Com'n,  41,  it  was  said: 

"A  manufactnrer's  description  of  an  article 
to  induce  its  purchase  by  the  public  also  de- 
scribes it  for  transportation,  and  carriers  may 
accept  his  description  for  purposes  of  classifica- 
tion and  rates.  Carriers  are  not  required  to 
analyze  freight  to  ascertain  whether  it  is  in 
fact  inferior  to  the  description  or  public  repre- 
sentations under  which  it  is  sold,  in  order  to 
give  it  a  lower  rate  corresponding  to  its  actual 
value."    Par.  1. 
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[2]  Conceding  tUtt  the  defendants  arc 
rtgtat  about  wbat  constitutes  the  proper  ba* 
■is  for  freight  classifications,  and  that  the 
Identity  of  meat  meal  and  meat  scraps  may 
afford  good  ground  for  modification  of  the 
tariff,  the  facts  warranting .  modification 
must  be  ascertained,  and  the  modification 
made  by  the  only  trlbimal  harlng  Jurisdic- 
tion of  the  subject,  the  Interstate  commerce 
commission.  Tariffs  must  be  uniform,  and 
cannot  be  enforced  In  terms,  or  not  enforced 
In  terms,  according  to  the  divergent  views 
of  different  Juries,  based  on  testimony  more 
or  less  Illuminating,  of  witnesses  more  or 
less  interested  and  informed.  It  is  tru«  that 
in  this  Instance  the  testimony  was  all  one 
way,  but  the  court  was  not  authorized  to  rfr- 
ceire  it  So  long  as  the  tariff  stands,  with 
the  approval  of  the  only  body  competent  to 
diange  It,  the  courts  can  do  nothing  but  en- 
force it 

The  Judgment  of  tlie  dlstrfct  court  is  re- 
versed, and  the  cause  Is  remanded,  wfth  di- 
rection to  enter  Judgment  for  the  plaintiff. 
All  the  Justices  concurring. 

(102  Kan.  871) 

BUXTON  V.  COLVER.     (No.  21466.) 
(Supreme  Court  ot  Kansas.    AprU  6,  1918.) 

(Bynatiu  fty  ihe  Ooutf.) 

1.  Bbokbbs  «=>7,    86(2)— C0NTBACt«-C0M«- 
SPONDKNC»— QtrMTTflflf  FOB  JU»T. 

CSorreipondenoe  lietweea  a  landowner  aotd 
a  broker  by  letters  and  telegrams  relating  to 
finding  a  purchaser  for  land  and  to  the  com- 
BiiBslon  to  be  paid  is  Md  to  constitute  a  bind- 
ing contract  between  them,  and  fh«  iatcrpreta- 
tioa  of  such  a  aoBtraat  i«  a  qaestion  ef  law  for 
the  court 

2.  Evidence  <8=>442(4)  —  Parol  Evidkncb  — 
Bbokeb's  Cowtract. 

The  contract,  being  connd«te  and  tmambig- 
aous,  and  Imting  provided  tor  the  payaient  of 
a  specified  commitsion  it  a  porcIuBer  of  land 
was  procured  by  the  brclcer  on  stipulated  terms 
without  any  limitations  as  to  tne  person  to 
Whom  the  sale  might  be  made,  mast  be  regarded 
,  ••  a  complete  expression  of  the  entire  agree- 
ment as  to  commission,  and  it  cannot  be  caa- 
tradicted,  added  ta,  or  modified  by  parol  evi- 
dence of  a  prior  oral  agreement  to  the  eifeot 
that  no  eommisslon  was  to  be  paid  if  a  sal*  was 
made  to  a  particular  person. 

Appeal  from  District  Ooart,  Bdwards 
County. 

Action  by  A.  Bl  Buxton  against  (X  B.  D. 
Colvn.  Judgment  fee  plaintiff,  and  defend- 
ant appeals.    AAtrntA. 

If.  A.  Hert«i  and  W.  B.  Broadle,  both  of 
Kinsley,  for  ai^pellant.  A.  L.  Moffat  of  Kins' 
ley,  for  api>eUee. 

JOHNSTON,  0.  J.  This  was  an  action  to 
recover  a  real  estate  agent's  connnlssion. 
Plaintiff  alleged  that  the  defendant  made  a 
written  contract  authorizing  the  plaintiff  to 
sen  certain  real  estate  owned  by  d^efendant 
and  the  following  letter  from  the  defendant 
to  the   plaintiff   under   date   of   October   6, 


1916,  wis  act  forth  U  conatltatlnc  that  con- 
tract: 

"In  reply  toyours  of  the  5lh  asldsg  if  I 
would  sen  the  W.  %  of  Sec  4  25  21  for  f47.l» 
per  acre.  %  cash,  balance  five  years  at  7  per 
cent  and  allow  yon  the  regular  commission.  I 
cannot  let  this  land  go  for  less  than  $50.00  per 
acre  and  this  price  is  subject  to  prior  sale  or 
change  without  notice.  •  •  *  P.  S.  This 
$60.00  price  is  of  course  subject  to  the  regular 
commission  of  5  per  cent  on  4he  first  $1000.00 
and  2%  on  the  balance." 

Plaintiff  alleged  tlMit  by  this  sontract  de- 
fendant agreed  that  If  plaintiff  should  IM 
In  any  manner  Instrumental  In  selling  the 
property  or  producing  a  buyer  set  the  price 
named,  defendant  would  pay  plateCIff  fb* 
commlsaioa  mestioned.  Plaintiff  further  al- 
leged th*t  he  accented  the  preposition  of  de- 
fendant, and  that  in  pursuance  of  the  cosr 
tract  so  made  he  sold  the  land  on  October 
27,  IS16,  to  Jacob  Konradl  at  $50  per  acre, 
and  Immediately  aent  defendant  the  f crow- 
ing telegram: 

"Have  8<rfd  yoor  west  half  sectioa  4  25  21 
F«rd  oountT,  *  *  *  yon  to  furnish  abstract 
showing  good  merchantable  titla  and  pay  me 
regular  commission  as  stated  in  your  corre- 
8i>ondence.     Wire  acceptance  immediately." 

The  defendant  then  sent  the  foUowtngr  tel- 
egram OB  October  27th: 

"Yonr  offer  accepted  send  me  eofltraet  for  as- 
ecu  lion. 

A  contract  of  sale  was  prepared  by  plAin- 
tW,  signed  by  Konrad^  and  salt  to  detaid- 
ant,  who,  together  with  bis  wife;  signed  fV 
and  returned  It  to  the  plaintiff  for  delivery 
to  the  purchaser,  who  la  and  always  has 
been  ready  and'  wllHng  to  pay  for  the  tautd 
according  to  the  contract  Plaintiff  asked! 
a  recoirery  of  $426  claimed  as  oommlaslon, 
wlOi  latesest 

In  the  answer  of  the  defendant  as  flaaRy 
amended,  he  admitted  the  correspondoice 
aad  the  execution  of  the  contract  alntady 
mentloBed,  but  be  alleged  that  tke  land  bad 
been  listed  with  plaintiff  at  $50  per  acre 
some  time  In  1015,  and  that  before  tbe  cor- 
respondence was  had  and  about  July,  1916, 
the  parties-  made  an  oral  agreement  that 
plaintiff  was  to  receive  no  commission  if  the 
land  was  sold  to  Jacob  Konradl,  as  the  lat- 
ter had  been  dealing  directly  with  the  de- 
fendant, and  that  the  letters  and  telegrama 
mentioned  "were  only  for  the  purpose  of  In- 
ducing the  defendant  to  sen  for  a  less  price, 
of  reiterating  the  terms  of  the  original  list- 
ing, and  of  clearing  up  any  possible  uncertain- 
ties and  misonderstandlngB."  The  court  up- 
on motion  of  the  plaintiff  struck  out  the 
averments  as  to  a  prior  oral  agreement  and 
upon  a  stipulation  between  the  parties  to  the 
effect  that  the  written  cmrrespondence  was 
correctly  set  out  in  the  plaintiff's  petition, 
that  the  contract  executed  between  defendant 
and  Konradl  attached  to  the  petition  had 
been  i^ocured  thrpugh  the  efforts  of  plain- 
tiff,  and,  further,   that  no  commission   had 
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ever  been  paid,' the  court  ezdaded  testimony 
of  prior  negotlatlona,  and  gave  judgment  tor 
plaintiff,  from  which  defendant  appeals. 

[1, 1]  The  conteBtlon  of  the  defepdant  la 
that  the  writings  constituted  ^bnt  a  part  of 
the  contract  between  them,  and  were  not  con- 
clusive upon  him,  and  therefore  he  should 
have  been  allowed  to  show  the  earlier  oral 
negotiations  and  agreements.  A  binding  con- 
tract may  be  made  by  the  Interchange  of 
letters  and  telegrams,  and  the  interpretation 
of  such  contract  is  a  question  of  law  for  the 
court  Shear  Co.  y.  Thompson,  80  Kan.  407, 
102  Pac.  848.  The  contract  Involved  here  Is 
complete  and  unambiguous,  and  there  being 
no  claim  that  It  was  induced  by  deceit,  it  to 
as  conclusive  upon  the  parties  as  tf  It  had 
been  reduced  to  a  single  writing  In  the  most 
solemn  form.  It  must  be  regarded  as  a  com- 
plete expression  of  the  entire  agreement  and 
us  emhodlng  all  prior  agreements  and  under- 
standings only.  To  allow  It  to  he  altered,  add- 
ed to,  or  modified  would  be  to  substitute  a 
new  contract  for  the  one  deliberately  made 
by  the  parties.  Rose  v.  Lanyon,  68  Kan. 
128,  74  Pac.  625;  Shear  CJo.  v.  Thompson,  80 
Kan.  467,  102  Pac.  848;  Min  ft  Elevator  Co. 
V.  Saunders,  98  Kan,  459,  152  Pac.  622.  The 
subject  of  procuring  a  purchaser  and  the 
commission  to  be  paid  if  one  was  found  was 
included  in  and  became  a  part  of  the  writ- 
ten agreeinent,  and  all  prior  negotiations  and 
understandings  relating  to  the  commission 
must  be  denned  to  be  merged  In  that  agree- 
ment. According  to  the  agreement  the  com- 
mission was  to  be  paid  when  a  purchaser 
was  procured,  regardless  of  the  person  pro- 
cured. By  its  terms  the  only  limitation  uxtou 
the  plaintiff  was  to  find  a  purchaser  for  the 
tend  at  the  price  fixed,  namely,  f60  per  acre, 
and  w^faen  a  purchaser  was  found  ready  to 
take  the  land  at  that  price  tbe  commission 
Was  earned.  No  Ifanitatlon  was  made  as  to 
tilie  field  or  class  from  which  a  purdiaser 
aali^t  be  taken,  and  to  add  an  exception  that 
A  commission  8ta«uld  not  foe  paid  If  the  land 
wag  BtAd  to  a  partienlar  person  would  direct- 
ly conflict  with  a  written  stipulation.  The 
defendant  insists  that  the  vTrltten  costraet  Is 
erldeatly  only  a  part  of  the  agreemeBt  of  the 
parties,  and  he  oamplalos  that  he  was  not 
-permitted  to  show  tliat  the  writing  was  only 
a  partial  statenmit  of  the  prior  parol  agree- 
aents.  The  writings  import  ob  their  face  to 
tie  a  complete  expression  of  the  whele  agree- 
ment   It  has  been  satd  that: 

"^he  writiiMc  cmnot  be  oroved  to  be  ineom- 
Vlete  by  gcntit  outside  and  -proving  that  there 
was  an  oral  stlpalation  entered  into  and  not 
contained  in  the  tmtten  agreement  nor  can 
parol  evideoce  be  admitted  to  prov«  a  cootem- 
poraneeos  aeieement  that  a  written  instrument 
which  appears  upon  its  face  to  be  duly  execut- 
ed, intelligible,  -anambignons,  reasonable,  and 
complete,  should  he  considered  odly  as  the  baa- 
is  or  outlitse  of  a  contract  to  ba  aaiisequently 
filled  out  with  stipulations  other  than  those  con- 
tained In  the  writing."    17  Oyc.  716,  717. 


Defendant  ^pears  to  have  proceeded  for 
a  time  npon  the  theory  that  he  was  bound  by 
the  written  agreement  Vfheo  defendant 
was  informed  that  a  purchaser  had  beoa 
found,  and  tiiat  he  was  to  pay  a  stipulated 
commission,  he  signed  a  contract  in  which 
Konradl  -was  named  as  the  purchaser.  He 
closed  the  transaction,  knowing  to  whom  the 
sale  had  been  made,  and  Icnowing  also  that 
the  regular  commission  was  required  at  him. 
In  a  way  he  recognised  his  liability  to  pay 
a  commission  by  executing  a  contract  at 
sale  after  be  had  discovered  that  Konradl 
was  the  purchaser,  aud  tbat  a  oommission 
was  demanded. 

However,  be  was  dearly  bound  by  the 
terms  of  the  written  eontract,  and  therefore 
the  judgment  is  afllrmed.  All  the  Justices 
eoaeurrlBft 

oea  Ku.  MS) 
LXON  COtWTT  STATU  BANK  v.  SCBABF- 
ER.    (No.  2146S.) 

(Supreme  Oonrt  of  Kansas.    April  6, 1918.) 

(SvUaiits  ly  tf^e  Court.) 

1.  EviDBNCK  «=9426,  441(U5)  —  Paboi,  Evi* 

DBirCB  -^   NATDBK  .ASD   CONDinOR    W  PB- 

posrr. 
Between  the  orlgina]  parties— the  sominal 
drawer  of  a  dishonored  sight  draft  the  party 
for  whose  benefit  tiie  draft  was  drawn  SAd  dfr- 
poshed  in  a  bank  for  ooUection,  and  the  bank 
wbieh  honored  the  dtccks  ef  such  depositor 
drawn  ia  asticipation  of  the  draft  being  col- 
lected—parol  evidence  was  competent  in  aa 
action  by  the  bank  axaiast  the  depositor  to  show 
tlie  relationship  of  the  parties  aiid  the  natuij; 
and  eonditionB  oC  the  deposit- 

2.  BAifKS  ARo  Bankiso  «s»126— Dbposit»^ 
Chabgk  Aoaihbt  DEPoerroa— Rscovert. 

Ordinarily,  when  a  bank  gives  credit  to  a 
depositor  on  the  faith  of  a  sight  draft  deposited 
to  his  account  and  when  each  eight  draft  is 
diehonored,  the  bank  may  charge  back  to  the 
depositor  the  amount  of  the  dinionored  draft; 
and,  if  his  bona  fide  deposit  aeeonnt  is  Insufl- 
cient  te  meet  it  and  he  refuses  to  reimbnrse  the 
bank,  the  latter  may  recover  judgment  against 
him  for  the  sum  invelved  in  the  transacuMi. 

Appeal  trom  District  Court  Lron  County. 

Action  by  the  L70B  County  State  Bank 
AgatDst  George  Scbaefer.  Judgment  for 
plalatur,  and  d«fendAAt  appeals.    A£Bnned. 

S.  S.  Spencer  As  Blxftardson,  both  of  Em- 
poria, for  appellant  Samuel  &  hartley,  ot 
Emfporla,  for  ftpp^ee. 

DAWSON,  J.  TUB  lawsuit  is  to  determine 
a  llaldlitF  <m  a  sl^ht  draft  which  was  sot 
paid. 

Tbe  Lyon  County  Fanmcs'  Prodnoe  Asso- 
ciation is  a  voluntary  oorganlcatlon  designed 
to  bring  togeither  liie  producers  and  consum- 
ers ef  agricultural  products,  for  which  serv- 
loB  the  association  barges  a  small  commts- 
aion.  Mton  Ptacek  is  its  maasiger.  The  de- 
fendant Oeorge  Scbaefer,  is  a  producer  at 
hay.  Through  arrasgetaentB  mad«  by  tbe  «»- 
sodajUon,  Scbaefier  shipped  a  eonslgitment  of 
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hay  to  a  man  in  Iowa.  He  gave  the  bill  of 
lading  to  Ptacek,  who  drew  a  sight  draft  on 
tbe  consignee  payable  to  the  plaintiff  bank, 
and  tbe  bank  forwarded  the  bill  of  lading 
with  the  draft  attached  for  collection.  The 
bank  placed  the  face  amount  of  the  draft 
(less  tbe  association's  commission)  to  tbe 
credit  of  Schaefer,  and  he  checked  it  out 
Tbe  draft  was  dishonored,  and  Schaefer  de- 
cUned  to  reimburse  the  bank. 

The  trial  court  made  findings  of  fact  and 
rendered  Judgment  for  the  bank.  The  find- 
ings read: 

"First  On  or  about  April  4,  1915,  one  Anton 
Ptacek  left  with  the  plaintiff  for  collection  four 
sight  drafts  with  bill  of  lading  attached,  repre- 
senting senarate  shipments  of  hay  the  proceeds 
to  be  credited  to  defendant  by  said  bank,  ex- 
cept a  small  commission  to  be  credited  to  Pta- 
cek. 

"Second.  One  of  said  drafts  was  for  $139.57. 
This  draft  was  sent  to  tbe  Kansas  City,  Mo., 
correspondent  of  plaintiff,  and  on  April  7th  it 
received  nqtice  from  its  correspondent  that  it 
had  been  credited  with  said  amount,  subject  to 
collection,  and  said  amount  was  credited  by 
plaintiff,  subject  to  collections  as  follows:  $136.- 
22  to  defendant's  account,  and  $2.35  as  oemmis- 
sion  to  the  account  of  Ptacek. 

"Third.  Said  draft  was  drawn  on  one  Huddle- 
son,  of  Fontanelle,  Iowa. 

"Fourth.  Before  a  report  was  had  by  plaintiff 
on  the  collection  of  said  draft,  defendant  came 
to  plaintiff  bank  and  asked  that  he  be  permitted 
to  check  against  the  proceeds  as  he  was  in  need 
of  funds,  and  was  given  such  permission  on 
agreement  between  defendant  and  bank  that,  in 
case  said  draft  was  not  honored,  defendant's 
account  was  to  be  charged  with  the  amount  and 
that  defendant  would  reimburse  plaintiff.  The 
exact  date  of  this  transaction  is  not  ascertain- 
able from  the  evidence. 

"Fifth.  At  a  later  date  and  about  April' 20, 
1915,  defendant  came  to  said  bank  with  a  postal 
card  advising  defendant  that  said  hay  had  been 
rejected,  and  asked  Ur.  Price,  president  of  the 
plaintiff  bank,  what  he  should  do  about  the  mat- 
ter, and  said  Price  informed  defendant  that 
plaintiff  had  not  been  advised  whether  said 
.draft  had  been  paid,  but  if  same  were  dishon- 
ored the  amount  would  be  charged  to  defend- 
ant's account  in  caSe  collection  was  not  made, 
and  defendant  agreed  that  this  should  be  done. 

"Sixth.  All  of  said  drafts  were  collected  and 
passed  to  defendant's  account  on  the  books  of 
said  bank,  except  the  Huddleson  draft,  which 
was  dishonored,  and  plaintiff  waq  unable  to 
make  collection  of  any  part  thereof. 

"Seventh.  Defendant  overdrew  his  account 
with  said  bank  in  the  sum  of  $136.22,  under  the 
arrangement  as  hereinbefore  set  out  in  these 
findings.  Afterward  in  another  transaction 
said  account  of  defendant  was  credited  witli 
$2.29,  leaving  a  balance  due  and  owing  plaintiff 
from  defendant  of  $133.93." 

[1,2]  Defendant's  principal  contention  on 
appeal  is  that  tliere  was  no  competent  evi- 
dence to  support  tbe  sec<Mid  finding.  The 
court  discerns  no  difflculty  on  that  point. 
Ptacek,  tbe  man  who  delivered  the  draft  to 
tbe  bank,  was  defendant's  agent  In  so  doing ; 
and  be  told  tbe  bank  what  disposition  to  make 
of  It  This  evidence  was  competent  Mc- 
Whirt  V,  McKee,  6  Kan.  412,  Syl.  H  1 ;  Love- 
Joy  V.  Citizens'  Bank,  23  Kan.  331,  Syl.  t  2 ; 
Elllcott  Assignee,  v.  Barnes,  31  Kan.  170, 
iSyl.  1  2,  1  Pac.  767 ;  Talcott  v.  National 
Bank,  63  Kan.  480,  36  Pac.  1066,  24  U  B.  A. 


737;  Hongb  t.  First  Nat  Bank,  173  Iowa, 
48,  155  N.  W.  163;  Branch  v.  Dawson,  38 
Mlinn.  193,  30  N.  W.  545 ;  7  Corpus  Juris,  639. 

Furthermore,  there  was  competent  evi- 
dence showing  that  Schaefer  asked  and  re- 
ceived permission  from  the  bank  to  check 
against  the  draft  deposit  before  the  bank  had 
received  the  returns  on  it,  and  this  was  up- 
on Schaefer's  agreement  that  tf  tbe  draft  was 
dishonored  he  would  "make  it  all  right" 
While  Schaefer  denies  this,  this  court  cannot 
do  otherwise  than  to  accept  as  true  the  trial 
court's  determination  of  that  disputed  fact 
Bruiugton  v.  Wagoner,  100  Kan.  439,  164  Pac. 
1057.  Even  if  there  was  no  literal  agreement 
between  the  bank  and  Schaefer  to  "make  It  all 
right"  the  law  would  infer  such  an  agreement 
and  impose  such  a  liability  on  Schaefer.  The 
general  rule  appears  to  be  that  where  the 
interests  of  innocent  third  parties  are  not 
affected,  a  bank  has  tbe  right  to  charge  back 
a  dishonored  draft  which  has  been  credited 
to  a  depositor's  account  as  cash.  Credit  ex- 
tended to  a  depositor  in  anticipation  of  col- 
lection of  a  draft  is  ordinarily  deemed  pro- 
visional, and  tbe  bank  may  cancel  tbe  cred- 
it or  charge  back  tbe  paper  to  the  depositor's 
account,  if  it  is  not  paid.  Prescott  v.  I^eon- 
ard,  32  Kan.  142,  4  Pac.  172;  Noble  v. 
Dougbten,  72  Kan.  336,  345,  346,  83  Pac.  lOlS, 
3  li.  R.  A.  (N.  S.)  1167;  aty  of  PhiladelphU 
V.  Eckels  (C.  C.)  98  Fed.  485;  First  National 
Bank  v.  McMUlan,  15  Ga.  App.  319,  83  S.  B. 
149;  Ayres  v.  Farmers'  &  Merchants'  Bank, 
79  Mo.  421,  4S  Am.  Rep.  235;  Hendley  v. 
Globe  Refinery  Co.,  106  Mo.  APP.  20,  79  S.  W. 
1163 ;  Jacob  v.  First  National  Bank,  5  Ohio 
Dec.  572;  Rapp  t.  National  Bank,  136  Pa. 
426,  20  Aa  508;   7  Corpus  Juris,  633. 

Counsel  presents  a  line  of  argument  baaed 
on  the  assumption  that  the  obligation  to  re- 
imburse the  bank  was  on  Ptacek,  and  not  on 
Schaefer,  and  that  6ctaae£er's  promise  to 
"make  It  all  right"  was  an  unenforceable 
oral  promise  to  answer  for  Ptaoek's  debt. 
But  between  the  original  parties,  Schaefer, 
Ptacek,  and  tbe  bank,  there  was  no  debt  no 
liability,  on  the  part  of  Ptacek.  The  mere 
form  of  the  draft  was  not  important  The 
true  relationship  of  the  parties  was  a  proper 
subject  of  judicial  inquiry.  3  R.  C.  Ll  1122, 
1123.  Ptacek,  or  Ptocek's  produce  associa- 
tion, was  only  the_  nominal  drawer  of  the 
draft;  it  was  drawn  in  Sctiaefer's  behalf, 
and  he  received  the  benefits  of  it  from  tbe 
bank.  Gen.  Stat  1915,  i  6588;  3  R.  C.  U 
1140.  It  was  to  "make  it  aU  right"  on  a 
transaction  of  bis  own,  not  Ptacek's,  that 
Schaefer  made  tbe  promise. 

Aside  from  tbe  brief  of  his  counsel,  the 
defendant  addresses  a  personal  letter  to  tbe 
court  urging  matters  which  a  Supreme  Court 
has  no  right  to  consider.  Doubtless,  the  de- 
fendant did  not  understand  that  the  case  we 
have  to  review  is  the  one  which  was  tried 
by  the  district  court,  and  that  we  have  no 
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authority  to  make  an  Independent  Investiga- 
tion of  the  matter.  But  we  can  only  examine 
the  record  which  the  appellant  has  brought  to 
this  court.  It  Is  only  with  alleged  errors 
made  in  the  trial  court  that  the  Supreme 
Court  has  to  deal,  and  no  error  made  by  the 
trial  court  In  thla  case  Is  shown  in  the  rec- 
ord. 

Consequently,  the  Judgment  must  be  af- 
firmed, and  It  la  so  ordered.  All  the  Justices 
concurring. 

(lOS  Ran.  T5T) 

CONROY  V.  GRAND  LODGE)  OF  BROTH- 
ERHOOD OF  RAILROAD  TRAIN- 
MEN. (No.  21355.) 

(Supreme  Court  of  Kansas.    April  6,  1918.) 
(Byttabu*  by  th»  Ootirt.) 

1.  InsUBARGB  «S5»805(1)  —  MOTUAI,  BKNEnT 

Association  —  Submission  of  Claim  to 
.  Tbibunal. 

It  is  competent  for  a  mntnal  benefit  associa- 
tion to  require  that  claims  against  it  upon  its 
certificates  shall  be  submitted  in  the  first  in- 
stance to  a  tribunal  designated  by  it.  and  that 
the  remedy  so  provided  shall  be  exhausted  before 
recourse  is  had  to  the  courts. 

2.  Insubancb  <8=»817(2)  —  MuxnAL  Benbfit 
Association— Dklihqubnot  in  Patmbntb— 
Offsb  or  Patmbnt. 

In  order  for  a  member  of  a  mutual  benefit 
association,  who,  according  to  the  terms  of  his 
certificate,  has  lost  his  rights  thereunder  by  a 
failure  to  malie  a  payment  of  dues  at  the  time 
specified,  to  avoid  such  forfeiture  bj  reason  of  a 
reliance  upon  an  established  practice  of  accept- 
ing ddinquent  payments  within  a  definite  period 
after  the  default,  he  must  show  an  offer  to  make 
payment  within  the  limit  as  so  extended. 
8.  INBUBANCB  ^s>755(4)  —  Mutual  Benefit 

Association— Dklinquehot—Offee  to  Pat 

Dues. 
Where,  notwithstanding  a  written  rule  that 
a  loss  of  membership  in  a  mutual  benefit  as- 
sociation results  automatically  from  the  failure 
to   pay   dues  before   the  Ist   of  the   month,   a 

Sractice  has  been  established  of  accepting  them 
':  offered  before  the  6th,  the  entry  on  the  rec- 
ords that  the  expulsion  of  a  member  has  resulted 
from  his  failure  to  make  payment,  followed  by  a 
notice  given  him  to  that  effect,  between  the  2d 
and  the  5th,  does  not  excuse  an  omission  on  his 
part  to  offer  the  money  before  the  6th,  if  he  is 
to  rely  upon  the  extension  of  time  growing  out 
of  the  practice. 

4.  Insurance  €=3755(1)  —  Mutual  Benefit 
Association— Action  on  Cektificate— De- 
fense. 
Where  the  expulsion  of  a  member  of  a  mu- 
tual benefit  association  has  resulted  from  his 
failure  to  pay  his  December  dues  within  the  pre- 
scribed time,  and  proper  entries  of  the  fact  have 
been  made  upon  Uie  records,  the  association  is 
not  precluded  from  relying  upon  such  expulsion 
as  a  defense  to  a  claim  made  by  him,  by  the  un- 
intentional error  of  a  general  officer  in  referring 
to  the  expulsion  as  having  taken  place  in  Oc- 
tober, in  a  letter  denying  liability  on  account 
thereof. 

Appeal  from  District  (Tourt,  Crawford 
County. 

Action  by  Richard  J.  Conroy  against  the 
Grand  Lodge  of  the  Brotherhood  of  Railroad 
Trainmen.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 


John  P.  Curran,  C.  S.  Denison,  and  J.  L. 
Klrkpatrick,  all  of  Pittsburg,  for  appellant 
B.  S.  Gaitekill,  ot  Girard,  for  appellee. 

MASON,  J.  Richard  J.  Conroy  brought  an 
action  against  the  Grand  Lodge  of  the  Broth- 
erhood of  Railroad  Trainmen,  alleging  that 
on  January  24,  1915,  while  a  member  of 
that  organization,  he  received  an  injury 
which  entitled  him  to  the  payment  of  |1,- 
500,  according  to  the  terms  of  a  beneficiary 
certificate  held  by  him.  A  trial  was  had 
without  a  jury.  Judgment  was  rendered  for 
the  defendant,  and  the  plaintiff  appeals. 

No  special  findings  were  made  or  asked. 
The  language  of  the  judgment  shows  that 
special  reliance  was  placed  upon  the  fact 
that  the  claim  was  based  upon  injuries  of  a 
diarecter  that  made  the  defendant's  obli- 
gation qualified  rather  than  absolute,  but 
because  of  the  general  finding  against  the 
plaintiff  any  conflicts  in  the  evidence  must 
be  resolved  in  favor  of  the  defendant.  There 
Is  little  controversy,  however,  over  the  facts. 

The  rights  of  the  holder  of  a  certificate 
issued  by  the  defendant  are  defined  by  its 
Constitution.  It  provides  that  upon  proof 
being  furnished  that  a  member  has  received 
an  injury  of  a  certain  kind,  described  as 
constituting  total  and  permanent  disability, 
such  as  the  loss  of  a  hand  or  foot,  or  of  both 
eyes,  he  shall  be  paid  the  amount  named  in 
his  certificate.  Such  an  injury  as  that  suf- 
fered by  the  plaintiff,  however,  is  provided 
for  in  what  is  designated  as  section  70,  read- 
ing as  follows: 

"All  claims  for  disability  not  coming  within 
the  provision  of  section  68  shall  be  held  to  be 
addressed  to  the  systematic  benevolence  of  the 
Brotherhood,  and  shall  in  no  case  be  made  the 
basis  of  any  legal  liability  on  the  part  of  th^ 
Brotherhood.  Every  such  claim  sbal]  be  refer- 
red to  the  beneficiary  board,  composed  of  the 
president,  assistant  to  the  president  and  general 
secretary  and  treasurer,  who  shall  prescribe 
the  character  and  decide  as  to  the  sufficiency 
of  the  proofs  to  be  furnished  by  the  claimant, 
and  if  approved  by  said  board,  the  claimant 
shall  be  paid  an  amount  equal  to  the  full  amount 
of  the  certificate  held  by  him,  and  such  payment 
shall  be  considered  a  surrender  and  cancellation 
of  such  certificate,  provided  that  the  approval 
of  said  board  shall  be  required  as  a  condition 

grecedent  to  the  right  of  any  such  claimant  to 
enefits  hereunder  and  it  is  agreed  that  this  sec- 
tion may  be  pleaded  in  bar  of  any  suit  or  action 
at  law,  or  in  equity,  which  may  be  commenced  in 
any  court  to  enforce  the  payment  of  any  such 
claims.  No  appeal  shall  be  allowed  from  the  ac- 
tion of  said  board  in  any  case;  but  the  general 
secretary  and  treasurer  shall  report  all  disap- 
proved claims,  under  this  section  to  the  board  ot 
insurance  at  its  next  annual  meeting  for  such 
disposition  as  such  l>oard  of  insurance  shall 
deem  just  and  proper." 

The  Constitution  also  contains  these  pro- 
visions, which  may  have  some  bearing  on  the 
case: 

"All  right  of  action  upon  beneficiary  certifi- 
cates shall  be  absolutely  barred,  unless  proota  of 
death  or  total  and  permanent  disabili^  sb^l 
be  forwarded  to  general  secretary  and  treasurer. 


4s>For  otb«7  oasss  see  saoM  topic  sad  KBT-NUItBBR  la  all  Key-Numbered  Digests  and  Indezw 
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as  herrfnafter  required,  within  0  months  after 
luch  death  or  diaabilitr  ogcurs." 

"A  member  AetAnnf  to  present  a  claim  ander 
section  70  shall  petition  his  ledg*  in  writing  up* 
on  the  form  provided  by  the  general  secretary 
and  treasurer;  said  form  must  be  properly  exe- 
cuted by  the  claimant,  and  a  regular  practicing 
pbygirian  or  surgeon,  showing  the  condition  Of 
the  brother  and  tha  basis  at  his  claim.  If  ap- 
jRoved  by  the  lodge,  the  aecretary  shall  forth- 
with forward  them  with  notice  of  such  approval 
to  the  general  secretary  and  treasurer,  wno  will 
at  once  forward  to  the  lodge  the  necessary 
blanks  and  instructioiia  for  presenting  a  daiai." 

"Ko  suit  or  action  at  law  or  ei^uity  shall  ever 
be  commenced  upon  any  beoeficiary  certificate 
by  any  claimant  until  after  such  claimant  by  ap 
peal  has  exhausted  all  rtmedlM  provided  for  in 
this  Constitution,  within  the  time  allowed  by 
this  Constitution." 

"Payment  of  death  and  total  and  permanent 
disability  claims  and  dalms  addressed  to  the 
siysteoMtic  benevolence  of  the  Brotherhood,  riiall 
be  made  from  the  proceeds  of  the  beneficiary  as- 
sessments on  which  such  claims  appear." 

[1]  1.  AmtnmlAs  that  the  allowance  and 
payment  of  meritorlona  cUima  under  sec- 
tion 70  la  obligatory  and  not  merely  optional. 
It  la  flear  Oat  the  Intention  is  to  require  the 
dalmant  to  anbmlt  bis  demand  In  the  first 
Instance  at  least,  to  the  tribnnal  there  pro- 
vided. Whether  or  not  any  part  of  the  roles 
quoted  may  be  objectlonaMe  as  an  effort  to 
osst  courts  of  their  Jurisdiction,  it  is  com- 
petent for  the  association  to  compel  its  mem- 
bers to  exhaust  the  remedies  wblOh  it  has 
provided  bafOre  baring  reoonrae  to  litiga- 
tion. IS  B.  O.  L.  1228-122S;  Supreme  Lodge 
V.  BaymoBd,  07  Kan.  647,  47  Pae.  683,  40 
liL  S.  A.  S73.  The  defendant  asserts  that 
the  plaintiff  is  precluded  from  recovery  by 
the  tact  that  he  never  presented  bis  claim 
as  reqnlred  by  the  rules  quoted.  To  this  he 
responds  that  on  Noveml>er  6,  1916,  his  at- 
torneys wrote  a  letter,  demanding  payment 
of  his  claim,  to  the  dttfendant's  general  sec- 
retary and  treasurer,  who  sent  an  answer 
saying: 

"I  find  that  Mr.  Conroy  was  formerly  a  mem- 
ber of  oar  organization,  belonging  to  Lodge  Mo. 
41  at  Clinton,  111.;  however,  he  was  expelled 
by  that  lodge  on  October  1,  1814,  consequently 
as  he  is  no  longer  a  member  of  the  Brotherhood, 
the  organization  would  not  be  liable  for  any  In- 
jury  sustained  by  him." 

The  plaintiff  contends  that  this  answer 
excuses  his  omission  to  comply  with  the 
roles,  and  amounts  to  a  waiver  of  all  de- 
fuises  excepting  that  spedfically  referred  to. 
The  defendant  responds  that  the  officer  who 
wrote  the  letter  bad  no  authority  to  waive 
its  rights — that  such  Is  the  law  of  Ohio,  and 
that  tbe  contract  by  its  terms  Is  to  be  in- 
terpreted according  to  the  laws  of  that  state. 
Out  of  the  rather  extensive  field  of  issues 
thus  presented  we  select  for  consideration 
the  one  most  closely  related  to  the  substan- 
tial rights  of  the  parties— the  question 
whether  the  plaintiff  was  a  member  of  tbe 
order  at  the  time  of  his  injury. 

[2]  2.  Dues  were  required  to  be  paid 
monthly  in  advance,  before  the  1st  day  of 
each  month.    The  failure  to  make  payment 


within  tbe  time  stated  automatically  effect- 
ed an  ezpnlslon.  The  plaintiff  Joined  the 
order  In  April,  1814.  His  dues  for  the  follow- 
ing December  were  not  paid.  A  meeting  of 
the  local  lodge  to  which  he  belonged  was 
held  on  the  evening  of  December  2d,  aud  at 
that  time  an  entry  was  made  in  the  record 
of  the  proceedings  reading :  "Treasurer's  re- 
port of  expelled  members.  The  following 
members  were  reported  expelled:  R.  J.  Con- 
roy." Obviously  the  purpose  of  this  was  not 
to  show  the  plaintiff's  expulsion  by  action  of 
the  lodge,  but  to  make  a  formal  record  of 
the  fact  that  his  membership  had  been  ter- 
minated by  his  failure  to  pay  bis  dues.  On 
December  4th  he  received  a  notice,  dated 
December  2d,  stating  that  he  had  been  ex- 
pdled.  On  December  I4th  his  sister,  who 
bad  been  attending  to  his  payments,  sent 
the  amount  of  his  December  dnes  to  the  lodge 
treasurer,  bnt  It  was  refused.  No  applica- 
tion for  his  reinstatement  was  made.  As 
already  mentioned,  the  Injury  occurred  Jan-, 
nary  24,  1816.  On  July  13,  191S,  tbe  plain- 
tiff, according  to  his  testimony,  nmlled  a 
letter  to  the  general  secretary  and  treasor- 
er,  stating  that  his  attorney  had  told  him  he 
had  not  been  expelled,  and  that  he  was  en- 
titled to  his  money  for  his  disability,  and 
asking  for  blanks  to  use  in  making  out  his 
claim.  The  defendant's  evidence  is  that  no 
wadix  letter  was  received.  The  only  other 
correspondence  on  the  subject  was  that  al- 
ready referred  to — tbe  letter  of  November 
6th  and  its  answer. 

The  plaintiff's  falhue  to  pay  his  dnes  far 
December,  within  the  time  prescribed,  worked 
a  forfeiture  of  bis  menibertdilp,  according 
to  the  terms  of  bis  contract  To  avoid  this 
effect  he  relies  upon  the  estabUsbmest  of  a 
practice  on  the  part  of  the  defendant  of  ac- 
cepting payments  after  the  expiratioa  of  the 
period  fixed  by  the  Constitution.  The  scope 
of  the  general  mle  in  that  regard,  and  its  lim- 
itations, are  indicated  In  the  following  state- 
ment of  it,  a  clause  having  especial  bearing 
upon  the  preseDt  situation  behig  here  itali- 
cized: 

"Where  a  mutual  benefit  association  has.  In  re- 
peated instances,  received  from  a  member  the  pay- 
ment of  overdue  assessments,  so  as  to  establish  a 
custom  or  course  of  dealing  between  the  parties 
and  lead  the  member  to  believe  that  a  strict  ob- 
servance of  a  requirement  as  to  the  time  of  pay- 
ment is  not  required.  It  is  held  that  the  certificate 
of  insurance  is  not  forfeited  by  faQure  to  pay  an 
assessment  at  the  time  when  the  by-laws  of  the 
society  or  a  stipulation  in  the  certificate  re- 
quires it  to  be  paid,  provided  U  it  paid  ictUMs 
the  ou»tomary  period  of  e»ten*ion  of  the  time  of 
payntent,  for  tne  association  is  estopped  by  Its 
course  of  conduct  from  claiming  a  forfeiture 
according  to  the  strict  letter  of  its  contract." 

"But  to  invoke  the  doctrine  of  estoppel  under 
such  circumstances,  the  course  of  conduct  must 
amount  to  an  actual  custom  and  not  consist  of 
occasional  acts  of  indulgence  on  tbe  part  of  the 
association.  And  it  must  be  shown  tnat  the  dfr 
linquent  member  had  notice  of  the  practice  and 
relied  thereon."    19  R.  O.  L.  1274,  1275. 

There  was  evidence  that  the  collector  of  the 
local  lodge  was  in  tbe  habit  of  receiving  dues 
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lifter  the  time  fixed,  trat  only  wttbln  a  iet- 
InUe  period.    He  testified: 

"Our  pay  day  falls  on  the  1st.  bat  the  due« 
are  supposed  to  be  paid  before,  bat  I  always  ao> 
eept  money  between  die  let  and  the  Stb,  be- 
cause I  have  five  days  of  grace  to  send  this  mon- 
ey avay." 

There  is  no  «TideBoe  of  may  pntctlce  of  re- 
c^Tlng  dues  after  the  Bth.  Another  wltaeee 
gave  thia  tectinony: 

"I  worked  witk  the  fismteier  thnce  «r  four 
yeaia,  I  expect,  aad  bsve  taken  aa  many  aa  a 
doien  or  fifteen  does  b«bvraea  the  Ist  and  the 
Bft." 

Tbe  plalntUTs  sister,  -who  had  made  all  the 
payments  In  his  behalf,  testified: 

"I  always  paid  tbe  dues  for  my  brother  about 
the  1st  of  each  month.  I  never  paid  them  after 
tha  ad  or  8d  of  the  month." 

A  practice  of  the  eollectlng  officer  to  ac- 
cept past-due  payments,  which  are  offered 
betoee  the  making  up  and  transmission  of  his 
report,  cannot  be  regarded  as  affecting  an  tn- 
dieOalte  ttxtenslbn  of  the  time  of  payment 
Here  no  -tender  of  the  plaintiff's  December 
dues  was  made  ibefore  the  15th.  No  practice 
ot  receiving  dues  at  that  date  was  shown  to 
exist,  whether  known  to  the  plaintiff  or  not, 
and  we  hold  that  the  belated  offer  was  not 
sufficient  to  continue  his  memt)er8blp  In  force. 

[S]  8.  If  action  by  the  lodge  had  been  nec- 
essary to  bring  about  the  expulsion  of  the 
plaintiff,  and  had  been  taken  on  the  2d,  it 
might  be  regarded  as  Ineffective  because  con- 
trary to  title  custom  which  had  been  establish- 
ed. But  so  such  action  was  necessary  or  was 
in  fact  talKU.  If  the  local  officers  had  been 
offered  tbe  money  necessary  to  keep  the  plain- 
tiff tn  «ood  standing  before  they  had  made  a 
report — while  the  record  was  still  within 
their  control — they  might  bare  accepted  it 
"nunc  pro  tunq,"  and  amended  the  entries  ac- 
cordiQgly.  The  mere  making  of  an  entry 
showing  such  a  noncompliance,  with  the  rules 
its  in  itself  by  tha  written  law  worked  a  for- 
feiture, although  It  may  have  been  tentative 
«nd  subject  to  cecal!  if  eompUance  should  be 
made  within  the  period  «f  graee  allowed  by 
usage,  is  not  tantamount  to  affirmative  action 
attempting  an  expulsion  in  violation  of  an  es- 
tablished custom.  Jio  connection  whatever  Is 
shown  between  the  notifleation  to  the  plain- 
titt  that  he  bad  been  expaUed,  and  the  delay 
«n  the  paet  of  his  sister  in  sending  the  money 
Set  his  December  dues. 

[4}  4.  Aawnmlug  that  the  duties  of  the  gen- 
«ral  secmtacy  and  treasurer  weoe  of  .a  ctuuv 
acter  to  make  tbe  defendant  fvdiy  responelble 
for  his  letter  above  quoted,  and  that  its  state- 
m«its  axe  audi  as  to  est  all  all  defenses  ex- 
cept that  based  upon  the  plaintiSfs  iess  of 
memberdils,  we  think  it  would  to  extending 
the  priaclikle  «f  waiver  too  far  to  hold  that 
because  the  letter  stated  that  the  iplaintiff  had 
loeen  expeUcd  on  October  1st,  the  Association 
could  not  rely  upon  an  expnlsion  wUeh  took 
place  December  1st  Tbe  situation  is  quite  dif- 
iaxaat.  from  that  prpjonf pd  in  Maypn  v  Knightp 
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290.  There  dues  were  required  to  be  paid 
before  the  )ast  of  ttudh  month.  If o  payments 
were  made  in  June  or  July,  1900,  but  the  dues 
for  June,  July,  and  August  were  all  offered  at 
once,  and  accepted.  In  tbe  litigation  which 
followed  tbe  assodetion  asserted  that  this 
payment  was  not  made  until  September  4th, 
bat  the  plshnsnt  oontended  and  the  court 
found  that  it  was  made  on  August  31st  Tbe 
death  of  the  member  occurred  September  8th. 
In  response  to  a  claim  against  tbe  associatloa 
tts  president  wrote  a  letter  denying  UabiUty 
on  grounds  wfaldi  were  thus  stated: 

"The  assessment  and  dues  of  Mrs.  Hayes, 
whieh  were  doe  on  the  1st  day  of  August  and 
whieh  she  had  nntil,  midnight  of  tbe  last  day  ot 
August  to  pay,  were  not  paid  to  the  finaader  of 
Ftea  Silver  Council  No.  198  until  September 
4th.  Consequently,  the  deceased  was  suspended 
for  nonpayment  of  tiie  August  assessment  and 
dues  from  midnight  of  August  31st  until  Sep- 
tember 4,  iSM.  •  •  *  W«  are  in  poBsassioa 
of  evidence  that  cannot  ba  qnestioaed  showing 
that  the  deceased  was  serioasly  ill  on  September 
4,  1909.  •  *  •  Ooosequemtly,  no  reinstate- 
ment could  poBslbiy  have  been  had  on  tbe  date 
that  payment  was  made  by  the  sister  of  the  dO' 
eeased,  which  was  SepteariNsr  4,  1909,  owing  to 
the  physlcpi  eondition  af  the  deoessed  when  the 
attempt  was  made  to  reinstate  her,"  92  Kan. 
^.  844. 142  Pac.  2W. 

It  was  held  that  the  defense  was  limited  to 
the  controversy  over  the  Angqst  dues;  the 
court  saying: 

"With  the  ImowledM  of  the  facts,  as  we  suist 
presame,  and  as  impned  in  bis  letter,  the  presi- 
dent of  the  assoeiadon  i^esd  its  refusal  to  pay 
tb»  certificate  distiactly  vpon  the  alleged  failoM 
to  make  the  Aagnst  payaent,  without  making 
any  objection  or  claim  becaase  the  other  pay- 
ments were  made  without  producing  a  hmUth 
eertiScate,  thereby  apparcKt^  adopdng  the  act 
«f  the  financier  in  reoeiving  the  June  and  Jsly 
payments."    92  Kan.  846,  142  Pac.  292. 

'When  the  demsmd  for  the  all(»wance  of  the 
daim  was  made  tipoa  the  assodaticn  U  ceald  in- 
eist  upon,  or  waive,  any  forfeitnfie  or  forfei- 
tvres  elaiified.  It  elected  to  rely  only  npon  the 
forfeiture  claimed  by  reason  of  the  dekty  in  tbe 
Aueaet  payment,  thencby  waiving  any  others  it 
nitebt  have  claimed."    OS  Kam.  846,  142  Fisc. 

In  the  present  case  the  writer  of  the  letter 
teetlfled  that  tiw  word  'H)ctober"  sras  used  l» 
place  of  "December"  throogfa  a  mere  clerical 
error,  the  records  showing  the  latter  date. 
Tbe  plaintiff  ko«w  tltat  his  explusion  was  for 
the  nonpayment  of  dues;  tiiat  he  had  paid 
his  October  dues,  and  had  not  paid  those  for 
December;  the  records  of  his  lodge  showed 
the  grounds  of  his  expulsion,  and  doubtless 
the  notice  sent  him  did  also,  although  it  was 
not  produced  in  evidence.  Tbe  def«idant'8 
secretary  did  not  elect  to  rely  npon  the  ^Eeot 
of  one  of  several  delayed  payments.  There 
was  no  controversy  or  question  with  respect 
to  any  does  other  than  those  for  December. 
The  mere  nntntentJonal  error  in  indicating 
the  month  ot  -the  plaintiff's  default  Is  not 
ft  Just  basis  for  imposing  upon  the  defendant 
■a  UehUity  to  «ne  Who  had  ceased  to  ;be  • 
member  -of  the  order. 

The  jTidgmpjit  jg  affirmed.  All  the  Justices 
eoucMri'lBg. 
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(102  Kan.  ta.  Mi) 

STAHL  T.  STEVENSON  et  aL    (No.  21286.) 

(Supreme  Ourt  of  Kansas.     Feb.  0,.  1918.    On 
Petition  for  Rehearing,  AprU  6,  1918.) 

(ByXlahu*  (y  the  Court.) 

L  Fhauds,  Statute  or  «=»75  —  "Conteact 
voB  Sale  or  Irtebebt  in  Lands"— Pbomisk 
TO  Devise  Land. 
A  promise  of  an  ancestor  tiiat  he  will  at  his 
death  leave  to  an  heir  presumptive  the  share  of 
his  estate  to  which  such  heir,  in  the  event  of  his 
then  dying  intestate,  would  be  entitled  under  the 
statutes  of  descents  and  distributions,  is  not  a 
contract  for  the  sale  of  an  interest   in   lands 
within  the  meaning  of  the  statute  of  frauds,  not- 
withstanding the  ownership  of  real  estate  by  the 
ancestor  when  the  promise  was  made  and  at  the 
time  of  his  death. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contract 
of  Sale.] 

2.  FBAT7DS,  STATxns  or  «=»44(1)  —  "Agbbe- 
KJENT  Not  to  be  PsBroBincD  Within  a 
Teas— Pbomisk  to  Devisb  Land. 

Such  a  contract  is  not  one  that  is  not  to  be 
performed  within  a  year,  within  the  meaning  of 
the  statute  of  frauds. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Perform.] 

3.  SPEcmo  Pebfobmancb  «s»40(2)  —  Wills 
«=s>59  —  Contbact  to  Dztisb—  Considera- 
tion—En  fobcemitnt. 

The  holder  of  a  life  Insurance  policy  in 
which  bis  wife,  who  had  since  died,  was  named 
as  beneficiary,  desired  to  collect  its  surrender 
value,  and  for  this  purpose  was  required  by  the 
insurance  company  to  obtain  a  release  from  her 
heirs.  To  induce  the  daughter  of  a  deceased  son 
to  sign  such  release  he  promised  that,  if  she 
would  do  so,  she  should  receive  at  bis  death  one- 
fiiird  of  his  estate,  which  was  the  share  she 
•irould  have  inherited  had  he  then  died  intestate. 
"She  accepted  the  proposition  and  signed  the  re- 
tease.  He  died  leaving  a  will,  which  had  been 
executed  before  the  transactions  referred  to,  giv- 
ing the  entire  estate  to  others.  Ueli,  in  an  ac- 
tion by  the  granddaughter  of  the  testator  against 
the  bcneticiarieH  under  the  will  to  recover  a 
third  of  the  estate,  that  whether  or  not  the 
plaintiff's  signature  was  necessary  to  give  her 
grandfather  a  valid  claim  against  the  company 
for  the  whole  value  of  the  policy,  her  affixing  it 
to  the  release  at  his  request  was  a  sufficient  con- 
sideration to  support  a  contract,  and  notwith- 
standing that  any  possible  interest  she  had  in 
the  insurance  policy  was  trivial  in  comparison 
with  the  value  of  the  property  she  claimed,  it 
cannot  be  said  (in  view  of  the  fact  that  what  her 

Grandfather  promised  her  was  what  she  would 
ave  received  bad  he  made  no  will,  and  that 
her  controversy  Is  not  with  him,  but  with  those 
whose  claims  are  based  on  her  disinheritance) 
that  a  court  of  equity  should  refuse  to  enforce 
the  contract  as  against  good  conscience. 

4.  Appeal  and  Ebrob  «=9i050(l)— Exclusion 
or  Evidence— Revebsau 

Rejected  evidence  held  not  to  have  been  of 
sufficient  importance  to  warrant  a  reversal,  as- 
suming that  it  should  have  been  admitted. 

On  Petition  for  Rehearing. 

6.  Fbauds,  Statute  or  «=s>71— Contract  roB 
Sale  of  Lands— Application. 
The  provision  of  the  statute  of  frauds  (Gen. 
St  1915,  i  4889)  requiring  written  evidence  of 
a  contract  "for  the  sale  of  lands  •  •  •  or 
any  interest  in  or  concerning  them"  does  not  ap- 
ply to  all  contracts  which  in  any  way  concern 
lands. 


Q.  Adueiosnck  to  Fobmcb  RuLiNa. 

The  former  ruling  refusing  to  reverse  the 
judgment  on  account  of  the  admission  of  evi- 
dence adhered  to. 

7.  Trusts  <s=s>63%,  63%— Statute  or  Frauds 

—  CONSTBUCTITE  TRUST  —  TbUSIB  IN  REAL 

Pbopebtt. 
Where  an  ancestor  for  a  valuable  considera- 
tion orally  promises  that  a  descendant  shall  at 
his  death  receive  the  share  of  his  estate  indicat- 
ed by  the  statute  of  descents  and  distributicnis, 
but  dies  leaving  all  his  property  to  others  by 
will,  a  court  of  equity  may  grant  relief  by  im- 
presBing  a  trust  upon  the  property  in  the  hands 
of  the  beneficiaries  of  the  will,  which  trust  must 
be  regarded  as  arising  by  implication  of  law, 
and  therefore  as  not  within  the  operation  of  the 
statute  forbidding  the  creation  of  express  trusts 
in  real  property  otherwise  than  by  writing. 

8.  Wills  <Ei=»88(5)— Contbact  to  Marx  Wnx 
—ExECtmoN— Validity. 

A  contract  by  which  the  obligor  undertakes 
to  make  provision  at  his  death  for  the  obligee, 
although  no  present  title  to  any  property  passes 
is  not  required  in  order  to  be  valid  to  be  execut- 
ed in  accordance  with  the  statute  relating  to 
wills. 

Appeal  from  IMstrlct  Court,  Reno  Oonnty. 

Action  by  Gladys  Price  Stahl  against 
James  Henry  Stevenson  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Affirmed. 

F.  Ij.  Martin,  Van  M.  Martin,  and  C.  BI. 
Williams,  all  of  Hutchinson,  and  L.  S.  Ferry, 
T.  F.  Doran,  and  M.  F.  Cosgrove,  all  of  Tope- 
ka,  for  appellants.  A.  C.  Malloy  and  F.  Da- 
mont  Smith,  both  of  Hutchinson,  for  appellee. 

MASON,  J.  John  R.  Price  died  on  Feb- 
ruary 24,  1913,  at  the  age  of  82,  leaving  a 
wUl  dated  July  21,  1910,  by  which  a  life  in- 
terest In  all  his  property  was  given  to  his 
two  daughters,  Jane  Price  Stevenson  and 
C!ordella  Price  Stevenson,  and  the  fee  to  the 
children  of  one  of  them.  Gladys  Price  Stahl, 
the  only  surviving  child  of  a  deceased  son 
of  the  testator,  brought  an  action  against 
the  beneficiaries  to  recover  one-third  of  the 
estate,  on  the  ground  that  in  1912  her  grand- 
father had  promised  that  she  should  have  it; 
the  promise  being  founded  upon  a  valuable 
and  sufficient  consideration.  She  recovered 
a  judgment,  from  which  the  defendants  ap- 
peal. 

[1]  1.  The  promise  referred  to  was  not  in 
writing,  and  the  defendants  urge  that  It  Is 
rendered  unenforceable  by  the  clause  of  the 
statute  of  frauds  requiring  written  evidence 
of  contracts  for  the  sale  of  lands,  or  any  In- 
terest therein.  Gen.  Stat  1915,  {  4888.  A  con- 
tract to  devise  specific  real  estate,  or  to  leave 
by  win  specific  property,  a  part  of  which  is 
real  estate,  is  within  this  provision  of  the 
statute.  Nelson  v.  Schoonover,  89  Kan.  388, 
391,  131  Pac.  147,  and  notes  therein  referred 
to ;  Brownie  on  Statute  of  Frauds,  {  283 ;  20 
Cyc.  235.  The  text  last  dted  concludes  with 
the  statement: 

"However,  an  oral  agreement  that  part  of 
one's  property  shall  go  to  the  promisee,  which 
does  not  specify  what  property  or  its  nature^ 
will  support  an  action." 
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Ftn  cases  aire  appended  In,  a  note,  but  in 
none  of  them  is  a  dedston  reached  which  Is 
direcQy  in  point  In  the  first  one  the  con- 
tract Involved  was  that  of  a  father  to  give 
to  a  daughter  (at  once,  and  not  by  will)  snch 
a  sum  as  would  place  her  on  equal  footing 
with  his  other  children;  it  was  held  to  be 
too  indefinite  for  enforcement^  but  a  dlctnm 
was  added  to  the  effect  that  tlie  ag^reement 
was  not  .one  for  ^e  conveyance  of  real  estate- 
Adams  ▼.  Adams.  26  Ala.  272.  ^e  second 
case  (liee  v.  Carter,  K2  Ind.  342)  Involved 
a  promise  to  devise  a  tract  of  land.  It  tam- 
ed upon  part  performance;  the  statute  of 
frauds  discussed  was  that  relating  to  con- 
tracts not  to  be  performed  within  a  year; 
and  the  opinion  was  qualified  by  a  later  de- 
cision. Wallace  v.  Long,  106  Ind.  622,  6  N. 
E.  666,  55  Am.  Rep.  222.  In  the  third  case  the 
agreement  was  in  writing,  but  was  said  to 
have  been  enforceable  if  it  had  been  oral. 
Sutton  V.  Hayden,  62  Mo.  101.  In  the  fourth 
an  oral  contract  for  mutual  wills  was  up- 
held on  the  ground  that  the  promisor  sought 
to  be  charged  had  only  personal  property,  no 
real  estate,  at  the  time  of  her  death.  Tur- 
nipseed  v.  Sirrlne,  67  S.  C.  66»,  35  S.  B.  757, 
76  Am.  St  Rep.  580.  In  the  fifth  case  it 
was  said  that  the  question  whether  the  parol 
contract  involved  was  one  for  a  sale  of  land 
did  not  arise.  Quinn  ▼.  Quinn,  5  S.  D.  328, 
834,  58  N.  W.  808,  810  (49  Am.  St  Rep.  875). 
The  plaintiff  was  the  adopted  son  of  a  testa- 
tor, and  claimed  a  share  of  the  estate  under 
an  agreement  that  he  was  to  inherit  a  ]ust 
and  full  part  of  It  The  court  used  this  lan- 
guage, which  shows  a  situation  quite  analo- 
gous to  that  here  presented: 

"The  plnintiff  does  not  seek  to  establish  his 
rifrbt  to  Inherit  the  estate  of  said  Qninn,  or  his 
portion  Uiereof,  by  a  parol  contract,  bnt  to  show 
that  Qninn  had  agreed  not  to  deprive  him  of 
his  rights  as  heir  under  the  order  of  the  court ; 
not  that  Quinn  should  convey  or  will  property 
to  him,  bnt  that  he  would  not  deprive  the  plain- 
tiff of  bis  right  as  heir  under  the  legal  proceed- 
ings. The  contract  therefore  set  out  in  plain- 
tiff's complaint  is  not  one  relating  to  the  sale  of 
land,  or  of  an  interest  therein,  in  the  sense  that 
such  a  contract  is  used  in  the  statute." 

Two  additional  cases  are  dted  in  the  Per- 
manent Volume  Annotations  to  Cyc  for  1901- 
1913.  But  In  one  of  them  the  promisor  had 
no  real  estate  either  when  he  made  the  agree- 
ment or  at  the  time  of  his  death  (Hull  v. 
Thorns,  82  Conn.  647,  74  Atl.  925),  and  in  the 
other  the  decision  turned  upon  part  perfor- 
mance (Dalby  v.  Maxfleld.  244  111.  214,  91  N. 
E.  420,  135  Am.  St.  Rep.  312). 

It  seems  to  this  court  that  there  Is  Just 
ground  for  a  distinction,  with  respect  to  the 
applicability  of  the  statute  of  frauds,  be- 
tween an  agreement  by  the  owner  of  real  es- 
tate to  devise  it  to  a  particular  person,  and 
an  agreement  that  at  his  death  he  will 
leave  to  such  person  a  certain  proportion  of 
bis  estate,  of  whatever  It  may  happen  to  con- 
sist The  former  ijeceesarily  has  to  do  with 
the  transfer  of  realty;  the  latter  has  no  neo- 
essaiy  connection  with- any  specific  property. 


The  clrcamstance  that  when  the  pr<Hnise  Is 
made  the  promisor  happens  to  own  some  reel 
estate,  to  which  no  reference  is  made,  does 
not  seem  a  suitable  test  of  the  enforceability 
of  the  contract ;  and  the  question  whether  or 
not  his  assets,  whldi  may  have  been  con- 
tinually shifted  from  one  form  to  another, 
chance  to  include  some  realty  at  the  time  of 
his  death,  appears  to  furnish  even  a  less 
satisfactory  criterion.  But  perhaps  that 
matter  in  its  general  aspect  need  not  l>e  de- 
termined, because  of  the  special  features  of 
this  particular  case.  At  the  time  John  R. 
Price  is  found  to  have  made  the  agreement 
sued  upon  his  sole  heirs  presumptive  were 
his  two  daughters  and  the  plaintiff,  each  of 
whom  would  have  received  In  the  event  of 
his  death  intestate  one-third  of  his  estate. 
The  agreement  of  the  plaintiff's  grandfather 
was  essentially  negative.  His  promise  was 
not  necessarily  that  he  would  make  a  will 
in  her  favor,  bat  that  be  would  not  disinherit 
her,  or  reduce  the  proportion  of  the  estate 
to  which  she  would  be  entitled  as- an  heir; 
that  her  Interest  to  that  extent  should  be 
protected  In  any  will  he  might  make.  We  do 
not  regard  this  as  a  contract  for  the  sale  of 
an  Interest  In  lands  within  the  meaning  of 
the  statute  of  frauds,  notwithstanding  the 
ownership  of  real  estate  by  the  grandfather 
both  at  the  time  of  making  the  promise  and 
at  the  time  of  his  death.  No  specific  prop- 
erty was  within  the  contemplation  of  the 
parties.  The  agreement  was  quite  analogous, 
so  far  as  relates  to  the  statute  of  frauds,  to 
a  promise  to  Include  }n  a  will  a  legacy  for 
a  fixed  sum,  or  for  an  amount  equal  to  a  fix- 
ed proportion  of  the  estate.  If  her  grand- 
father had  made  a  will  ordering  the  sale  of 
the  property  and  the  payment  to  the  plain- 
tiff of  one-third  of  the  proceeds  In  excess  of 
his  indebtedness  and  the  expenses  of  admin- 
istration, that  might  have  been  regarded  a 
substantlaL  compliance  with  the  cootraot 
While  the  action  is  for  the  recovery  of  a 
third  of  the  specific  property  left  by  the  plaln- 
tUTs  grandfather,  that  renuUs  from  an  in- 
cidental, and  not  an  essential,  feature  of  the 
arrangesnent  Upon  these  considerations  we 
conclude  that  the  agreement  relied  upon  was 
not  one  for  the  sale  of  an  interest  in  lands, 
and  was  not  within  the  part  of  the  statute  of 
frauds  relating  thereta 

[2]  2.  A  contract  of  the  character  here  In- 
volved is  not  an  "agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from 
the  making  thereof,"  within  the  meaning  of 
that  phrase  as  used  in  the  statute  of  frauds. 
20  Oyc  201 ;  note  4  Ann.  Cases,  174.  By  the 
death  of  the  plaintiff's  grandfather  within 
a  year  it  might  have  been  fully  performed 
within  that  time;  there  was  no  stipulation 
to  the  contrary ;  and  that  clause  of  the  stat- 
ute does  not  apply.  A.  T.  &  S.  F.  R.  Oo.  v. 
.BngUsh,  38  Kan.  HO,  117,  16  Pac.  82. 

3.  The  defendants  assert  that  the  evidence 
does  not  support  the  finding  that  the  contract 
relied  upon:  was  made.    There  was  evidence 
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tenfllngr  to  show  tbeee  facte:  Joim  R.  Price 
had  a  lUe  iMnrance  policy  tagned  In  1873,  In 
which  bis  wMe,  Margaret  I.  Prtce,  wbs  tiam- 
«d  «8  beneflclary.  nie  poltcy  aippenn  to 
ha  vie  teen  lost  The  wife  of  tlie  l&sared  hav- 
ing died,  he  wished  to  6btaln  the  surrender 
value,  12,142.40.  7%e  insuranoe  company 
was  not  wlUlBg  t»  make  payment  without  the 
aathorlzatlon  of  all  the  heirs  of  Margaret  J. 
PHee.  A  relea^  was  prepared,  a<acBoiwledg- 
tng  the  receipt  of  the  amount,  and  airaorlz- 
Ittg  It  to  he  paid  to  John  <R.  Price.  The  sign- 
ing of  this  Instrument  by  the  plalnttff  Is  the 
ccmslderatioa  relied  upon  t)y  ber  for  the  prom- 
ise sued  upon.  Her  mother  testified  that 
John  R.  Price  said  to  her: 

"Ton  tell  ier  [the  plaintiff]  to  sign  this  pap»  j 
it  isn't  very  much.  You  tell  her  to  sign  it,  and 
^e  will  have  lier  third  of  everythinf  I  haTC, 
just  the  same  as  if  her  father  was  livrng.  She 
win  get  her  father's  share;  yon  tell  her  so." 

The  witness  added  tliat  he  said  this  over 
and  over;  that  "it  was  on  condition  that 
she  would  sign  the  paper."  The  plaintiff 
testified  that  this  was  communicated  to  her, 
and  that  she  signed  the  paper  tecanse  of 
her  grandfather's  promise.  There  was  other 
evidence  hearing  on  the  matter,  but  we  re- 
gard this  as  sufficient  to  uiithold  the  finding 
that  tjie  contract  was  made. 

[81  4.  The  defendants  urge  that  the  con- 
sideration was  Insufflcient.  We  regard  it  as 
legally  capable  of  forming  the  basis  of  a 
contract  The  plaintiff  was  under  no  obliga- 
tion to  sign  the  instrument,  and  whatever 
the  actual  rights  of  the  Insured  may  have 
been  as  against  the  company,  and  whether 
or  not  the  plaintiff  had  any  Interest  what- 
ever In  the  policy  or  its  proceeds,  her  signa- 
ture enabled  him  to  realize  upon  it  without 
controversy  or  litigation,  and  an  agreement 
to  pay  for  the  accommodation  was  not  ren- 
dered nonenforceable  by  the  want  of  a  valid 
consideration.  The  situation  in  tUs  regard 
is  analogous  to  that  presented  where  an  act 
which  one  Is  under  a  legal  obligation  to  per- 
form is  made  a  sufficient  consideration  for  an 
agreement  by  the  existence  of  a  controversy 
on  the  subject.  Odrowskl  v.  Swift  &  Oo., 
90  Kan.  163,  162  Pac.  268.  The  defendants 
question  the  existence  of  any  evidence  that 
a  claim  was  made  t>y  the  insurance  company 
that  John  R.  Price  was  not  entitled  to  the 
money.  There  was  evidence  that  he  asserted 
that  the  policy  was  payable  to  him  when  he 
attained  the  age  of  80  years,  and  the  com- 
pany conceded  that  this  would  be  true  wlien 
he  was  85;  that  the  policy  was  lost,  and  the 
ccMnpany  had  no  coi)y  of  it  or  other  evidence 
Of  Us  contents,  and  refused  to  pay  it  without 
the  execution  of  the  release.  We  think  this 
sufficiently  shows  the  existence  of  a  dispute 
as  to  the  rights  of  the  parties  under  the 
policy.  The  trial  court  in  a  statement  of 
the  ireasons  for  the  decision,  referred  to  the 
requirement  of  the  comiiany  as  calling  for  a 
release  by  the  heirs  of  the  Insured.  This  is 
Mtlclsed  on  the  gromid  that  the  Teqnire- 
ment  was  tot  «  rdease  hy  the  helm  M  the 


person  named  as  bfeneficiaty.  The  inaoevracy 
does  hot  Appear  to  be  ioipartant.  The  aaflae 
persona  were  indicated,  wiiicfaever  phraae 
w«8  used.  It  wM  admitted  that  J<An  B. 
Prioe  conceded  th«t  it  would  be  easier  t» 
get  a  release  fnom  them  than  to  have  any 
further  controversy  about  it  The  exact 
ooBt«nts  of  the  policy  are  not  estshlisbed, 
asd  tl>e  actual  legal  tlghtB  ot  the  parties  axe 
therefore  aneertaln. 

A  more  serious  attack  upon  the  considera- 
tion, hewerer,  concents  its  adequacy  to  sup- 
port an  aetioa  In  tlte  nature  of  one  £w  the 
Bpedflc  pertormaace  of  tlie  csntract.  The 
defendants  Invoke  the  nUe  tltat  the  grant- 
ing of  ifpeAtks  performance  lies  to  a  consider- 
able extent  in  tlie  discretion  of  the  court, 
and  aicue  tliat  it  would  be  inequitable  to 
allow  a  recovery  Jiere,  because  thereby  the 
plaintiff  would  obtain  a  third  interest  in  an 
estate  said  to  be  worth  $50,000,  in  considera- 
tion of  her  -having  alined  a  rellnquishmeat 
to  a  dalm  amounting  in  all  to  but  Utile  over 
12,000,  in  which  she  had  no  more  than  a  one- 
sixth  interest  if  she  had  any.  Stated  in  this 
way,  the  disproportion  between  what  the 
plaintiff  parted  with  snd  what  she  seeks  to 
recover  in  return  for  It  seems  very  strik- 
ing. But  against  this  several  oonslderatlons 
are  to  be  noted.  The  act  of  the  plaintiff  In 
signing  the  release  presomtably  |{ave  her 
grandfather  the  immediate  possession  of  tiie 
entire  amount  which  may  have  been  a  mat- 
ter of  great  importance  to  him.  And  what 
be  promised  her  in  return  was  not  to  give 
her  any  part  of  the  iHwperty  which  he  then 
possessed,  but  to  see  that  at  his  death  she 
should  receive  one-third  of  his  then  estate, 
which  might  be  of  equal  or  greater  valne, 
but  which  also  might  be  very  much  lees. 
Moreover,  the  cOiave  promised  her  was  Just 
what  the  law  woiAd  have  given  her  had  he 
then  died  Intestate,  and  what  in  all  prob- 
ability she  would  some  time  receive  unless  he 
dhonld  dee  fit  to  disinherit  her  or  jHminiaTi 
by  will  the  share  which  woifld  come  to  her. 
In  case  of  his  Intestacy.  The  evidence  in- 
dicated tiiat  there  had  previously  been  some- 
thing of  an  estrangement  between  the  plain- 
tiff and  her  grandfather,  and  the  arrange- 
ment entered  into  between  them  had  some- 
thing of  the  aspect  of  a  reconciliation.  In 
view  of  the  circumstances  and  the  relations 
of  the  parties,  we  do  not  think  it  can  be  said 
that  the  agreement  between  them  was  nn- 
coDScionable,  and  that  a  court  of  equity  on 
that  account  should   refuse   to  enfcNree  it 

NoT'caa  the  contract  be  regarded  as  an  on- 
Just  Infringement  on  the  rights  of  the  defend- 
ants. Until  the  death  of  John  R.  Price  tliey 
had  no  interest  in  the  property.  Anything 
they  should  collectively  receive  in  excess  of 
two-thirds  of  the  estate  woilld  be  in  virtue  of 
Us  favoritism  towards  them.  Itere  was  no 
Inequity  towards  thein  in  Ills  'agreeing  that 
the  plaintiff  should  reerire  the  part  of  the 
estate  -which  WDilld  come  b>  her  by  ep«atlon 
ot  larw  nnMss  he  ahoulfl  prevent  tt-by  : 
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atlve  Kctton,  kovrenrer  IludgiilfloaBt  may  have 
been  the  personal  benefit  whldi  he  received 
In  return  for  such  agreement. 

In  the  Kansas  case  most  Btroagly  zeUed 
town  as  antberltr  for  refusing  tbe  eaforce* 
ment  of  tbls  contract  It  is  said: 

"While  inadequacy  of  price  la  not  NflMent 
c^  itself  to  avoid  a  decree  for  performance,  it 
ia  a  drcnmstanqe  which  will  be  taken  into  con- 
sideration with  all  the  facts  in  determining 
whether  a  court  of  equity  ia  caUed  upon  to  af- 
ford relief.  *  •  *  The  doctrine  is  weU  astab- 
liabed  that  before  a  ooort  of  equity  will  enforce 
perforinaBce  of  a  contract  of  this  ^ind  it  must 
appear  to  have  been  fairly  entered  into  without 
any  sort  of  advantage  or  imposition— mast,  in 
other  words,  appeal  to  the  coaacience  of  the 
court  and  compel  its  discretion."  Shoop  t. 
Bumside,  78  Kan.  871,  876,  877,  98  Pac  m 
204. 

Va  do  not  djs^ver  anytkUng  In  tbe  facta 
of  tbe  present  ease  tbat  su^ests  overreach- 
ing or  taaitoaition.  Tlie  prososltlon  on  which 
tbe  contract  was  based  according  to  the  evi- 
dence cyune  from  the  plaintiff's  grandfather, 
and  was  urged  npoa  her  somewhat  strongly. 
3be  aH)eai8  to  have  been  entirely  Ignorant 
a»  to  what  rights  ah«  migbt  have  in  tbe  pol- 
icy, and  so  far  as  the  record  ehow^  niay  have 
been  equally  Ignorant  as  to  what  the  value 
of  her  grandfather's  estate  might  be.  She 
bad  no  previous  connection  with  tbe  matter, 
and  was  under  no  obligation  with  respect  to 
it.  In  these  re^)ects  the  situation  la  obvious- 
iy  very  different  from  that  presented  in  Kel- 
ley  T.  Caplice,  28  Kan.  4T4,  83  Am.  Rep.  179, 
and  CttpUce  ▼.  Kelley,  27  Kan.  859,  where  one 
who  has  s<Hd  an  insurance  policy  was  denied 
the  benefit  of  an  unconscionable  bargain 
she  had  driven  by  refusing  to  sign  a  release 
necessary  to  the  effectiveness  of  the  sale,  un- 
til sbe  had  been  promised  a  large  inrt  of  tite 
proceeds  of  the  policy  for  so  doing.'  We- ap- 
prove the  ruling  of  tbe  trial  court  allowing 
tbe  enforcement  of  the  plaintiff's  contract 

[4]  4.  Several  of  tbe  defendants  offered 
to  testify  tliat  John  K.  Price  had  made  state- 
ments to  him  to  tbe  effect  that  he  had  given 
tbe  plaintiff's  father  so  much  financial  aid 
that  he  felt  under  no  obligation  to  provide  for 
ber  in  his  will.  l!he  offer  was  rejected  by  rea- 
son of  the  statute  relating  to  testimony  con- 
cerning transactions  with  persons  since  do- 
ceased.  Qen.  Stat.  1919,  f  7222.  Complaint 
is  made  of  tbe  ruling  on  the  ground  that  tbe 
plaintiff  by  introducing  portions  of  deposi- 
tions of  tbe  witnesses  had  waived  tbe  objec- 
tion. We  do  not  discover  that  the  evidence 
introduced  by  tbe  plaintiff  bore  upon  the 
transactions  covered  by  the  rejected  testi- 
mony. In  a  subsequent  brief  it  is  suggested 
that  tbe  evidence  of  one  of  tlte  witnesses 
covered  statements  made  to  another  person, 
and  should  have  beea  admitted  on  this 
ground.  That  feature  of  the  matter  does  not 
appear  to  have  been  presented  to  the  trial 
court,  and  therefore  is  not  available  here. 
It  is  contended  that  as  to  one  of  the  witness- 
es tbe  statut(M7  rale  did  not  apply,  because, 
although  made  a  defendant,  bis  oidy  iiitawgt 


In  tba  mattar  arose  ficomi  bis  tMdng  tbe  bus- 
band  of  one  of  the  devisees.  That  in  itself,  ia 
notadtsqualiflcatlon.  GadwaUder  t.  Pyle,  95 
Kan.  387,  148  Pac.  656.  However,  tbe  ooort 
Stated  iJiat  tbe  testimony  would  be  admitted 
if  tbe  witness  would  disclaim  interest,  and 
he  declined  to  do  so,  saying  that  the  offa 
waa  m^de  in  .behalf  of  tbe  other  defendants, 
not  of  himself.  Assiaming  that  the  evidence 
should  have  been  received,  we  do  not  tblnJi 
it  of  sufficient  importance  to  justify  a  r«. 
versai.  Tbe  aflidavit  of  the  witness  which 
was  presented  at  tbe  new  trial  contained  a 
8tat«nent  that  John  B.  Price  bad  promised 
Ub  daughters  to  leave  all  his  property  to 
Onen  in  coDslderation  <a  services  they  bad 
teaOan/i  in  oiiiing  for  blip.  It  is  qontended 
^at  this  sbonid  bare  been  received  as  show- 
ing a  ^ntractjual  right  to  the  property. 
That  was  not  an  tosua  in  the  case,  not  having 
been  pleaded.  T<be  daughters  of  tbe  testator 
after  bis  dABth  obtained  a  decree  to  cortaia 
real  eatate,  on  the  ground  that  be  bad  prom- 
ised it  to  them,  bat  tbe  claim  that  tbey  ba4 
been  promised  tbe  entire  property  wQfl  not 
made  in  the  answer.  Tlie  affidavit  also  set 
ofit  that  JoI>n  R.  Price  bad  compl^lnad  of  lU 
tEoatmen^  by  tbe  pl^ilnMff  and  her  mptber, 
And  stated  that  be  bad  lost  money  tbrongb 
ber  father,  and  {or  tbls  reason,  and  because 
jber  moth(;r  bad  plenty  of  money  and  would 
natnrally  psovide  for  ber,  be  was  going  to 
leave  wbfit  Utt^e  be  lud  left  to  Wa  two 
daughters  imd  the  children  of  one  of  them. 
Tbls  may  h^ve  bad  some  bearing  on  tbe  at- 
titude of  ber  grandfather  toward  tbe  plaln- 
tffl.  But  the  fftct  that  be  b&i  said  that  be 
bad  lost  money  through  ber  father  wa« 
brought  out  by  otber  witnesses,  and  bla  will 
recited  that  o^  accpunt  of  what  be  had  do^k^ 
for  ber  theretofore  be  did  not  consider  ^t 
sbe  had  any  further  dalm  upon  bis  boubty. 
In  view  of  tbls,  the  rejected  evidence  do«* 
npt  appear  sufficiently  vital  to  require  tbe 
setting  aside  ot  the  judgment 

Tbe  Judffnent  if  affirmed.  All  tbe  Juatloes 
eOQcurring. 

On  Petition  for  Rehearing;. 

In  this  case  it  was  decided  that  aa  agrae- 
nent  by  tbe  plaintUTs  grandfather,  baaed 
upon  a  valuable  eonsideration,  tliat  sbe 
should  receive  at  Ids  death  tbe  share  pf  bis 
estate  which  she  would  inherit  should  he  die 
intestate,  is  not  brought  within  tbe  statute 
of  frauds  by  tbe  circumetanoe  that  be  died 
owning  real  property.  In  a  petition  for  a 
rehearing  various  matters  are  urged  which 
w«  regard  as  warranting  further  dJscnaslqn. 

[I]  1.  Counsel  for  tbe  petitioners  contend 
that  tbls  court  has  erred  In  its  construction 
ot  tbe  provision  of  tbe  statute  of  frauds 
which  forbids  tbe  enforcement,  without  a 
writing  signed  by  tbe  party  to  be  charged, 
of  "any  o<»tract  for  the  sale  of  lands,  ten»> 
ments,  or  hereditaments,  or  any  Interest  in 
or  concerning  tliem."    Gen.  Stat  1915,  S  488a 
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Theit  contention  Is  that  tbls  should  be  In- 
terpreted as  though  it  read: 

"No  action  shall  be  brought  whereby  to  charge 
a  party  upon  an;  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  upon  any  contract 
for  any  interest  in  lands,  tenements  or  heredita- 
ments or  upon  any  contract  concerning  lands, 
tenements  or  hereditaments." 

We  do  not  accept  this  view,  although  lan- 
guage is  used  in  Becker  ▼.  Mason,  30  Kan. 
697,  2  Pac.  850,  tending  to  support  it.  The 
statute  does  not  apply  to  all  contracts  which 
In  any  way  concern  real  estate.  For  instance, 
It  does  not  apply  to  certain  boundary  agree- 
ments, although  they  concern  lands.  Steln- 
hllber  v.  Holmes,  68  Kan.  607,  75  Pac.  1019. 
It  does  not  apply  to  contracts  employing  an 
agent  to  buy  or  sell  realty.  29  A.  &  B.  Encyc. 
of  Law,  892.  The  distinction  is  discussed  in 
Rose  V.  Hayden,  35  Kan.  106,  10  Pac.  554, 
57  Am.  JRep.  145,  and  the  rule  announced  in 
that  case  is  applied  in  Robinson  t.  Smalley, 
171  Pac.  1155,  decided  by  this  court  at -the 
present  session.  Howerer,  this  question  Is  not 
controlling  here.  The  word  "sale"  Is  doubt- 
less broad  enough  to  cover  any  agreement 
by  which  the  passing  of  any  interest  In  real 
estate  is  to  be  accomplished.  A  promise  to 
devise  a  specific  tract  of  land  Is  within  the 
statute.  This  case  was  decided  upon  the 
theory  that  the  contract  Involved  did  not  nec- 
essarily concern  real  estate;  that  at  the  time 
it  was  made  It  was  possible  that  It  might 
be  fully  carried  out  without  the  passing  of 
title  to  any  realty  whatever.  Our  Judgment 
was  and  Is  that  that  view  Is  In  accordance 
with  r^son,  and  not  out  of  harmony  with 
the  effect  generally  given  to  the  statute  of 
frauds,  although  expressions  and  decisions  to 
the  contrary  may  be  found.  In  Renz  v.  Dru- 
ry,  57  Kan.  84,  45  Pac  71,  the  enforcement 
of  a  contract  to  make  a  foster  <^Ild  an  heir 
was  denied  upon  the  ground  that  it  was  with- 
in the  statute,  but  the  point  that  the  acquisi- 
tion of  no  specific  property  was  involved  was 
not  touched  upon  In  the  briefs  or  opinion, 
the  court  merely  following  Baldwin  v.  Squler, 
31  Kan,  283,  1  Paa  591,  where  the  agreement 
was  to  devise  a  specific  tract  of  land. 

[S]  2.  In  the  original  opinion  one  reason 
given  for  not  reversing  the  Judgment  on  ac- 
count of  the  exclusion  of  certain  evidence 
was  that  It  was  not  within  the  pleadings. 
It  la  now  suggested  that  in  ejectment  any  de- 
fense may  be  made  under  a  general  denial. 
The  action  was  not  ejectment  Comment  Is 
made  npon  the  statement  In  the  opinion  that 
"the  action  Is  for  the  recovery  of  a  third  of 
the  spedflc  property."  This  was  not  Intend- 
ed to  mean  that  the  action  was  a  possessory 
one — for  the  recovery  of  the  possession  of 
specific  property,  and  we  do  not  regard  It  as 
fairly  open  to  that  interpretation.  More- 
over, even  in  ejectment,  where  a  defendant 
elects  to  set  out  specifically  the  facts  on 
wbich  he  relies,  his'  pleading  Is  governed  by 
the  same  rules  as  In  other  actions.  Wicks 
T.  Smith,  18  Kan.  508.    Another  reason  why 


a  reversal  should  not  be  ordered  by  reaatm 
of  the  rejection  of  evidence  of  a  claim  by 
the  defendants  based  upon  a  contract  with 
the  grandfather  Is  that  the  questions  asked 
of  the  witness  did  not  suggest  any  Inquiry 
Into  that  subject,  and  daring  the  trial  no  of- 
fer of  proof  appears  to  have  been  made  relat- 
ing thereto.  Time  was  taken  to  put  In  writ- 
ing what  was  Intended  to  be  proved  by  the 
witness,  but  neither  the  abstract  nor  the 
transcript  shows  that  any  such  statement 
was  presented  to  the  court  until  the  motion 
for  a  new  trial  was  heard.  The  rule  requir- 
ing the  presentation  of  excluded  evidence  at 
the  hearing  of  that  motion  does  not  excuse 
the  offer  of  proof  at  the  trial.  Jones  ▼.  City 
of  Kingman,  101  Kan.  625,  168  Pac.  1099. 
We  should  be  reluctant  to  allow  the  final 
disposition  of  the  case  to  turn  upon  any 
technical  rule  of  practice,  but  we  are  Im- 
pressed with  the  belief  that  the  evidence  In 
question  was  not  vital.  As  mentioned  In  the 
original  opinion,  the  court  offered  to  permit 
the  witness  to  testify  If  he  would  disclaim 
interest.  But,  while  it  was  stated  that  he 
had  no  Interest  and  claimed  none,  no  dis- 
claimer was  made.  This  course  does  not  In- 
dicate  that  the  defendants  themselves  attach- 
ed great  Importance  to  the  testimony. 

[7]  3.  The  defendants  assert  that  upon  the 
theory  adopted  by  the  court  the  plaintiff's 
remedy  lay  In  an  action  for  damages  for 
breach  of  the  contract.  There  is  a  well-rec- 
ognized power  In  a  court  of  equity  to  give 
relief  in  such  cases.  The  equitable  proceed- 
ing Is  sometimes  spoken  of  as  one  for  specific 
performance,  but,  where  verbal  accuracy  Is 
aimed  at,  It  Is  described  as  one  for  relief 
analogous  to  specific  performance,  "by  fasten- 
ing a  trust  on  the  property  In  the  hands  of 
heirs"  and  others.  36  Oya  735,  736.  The 
defendants  Insist  that,  regarded  in  this  light, 
the  action  must  fall  because  the  plaintiff  is 
compelled  to  rely  upon  an  express  trust  In 
real  estate  created  without  a  writing,  which 
Is  rendered  void  by  the  statute  (Gen.  Stat. 
1915,  $11674),  and  a  case  Is  dted  which 
seems  to  adopt  that  view.  Dlcken  r.  Mc- 
Klnley,  163  111.  318,  45  N.  B.  134,  54  Am.  St 
Rep.  471.  It  Is  our  Judgment  however,  that 
the  trust  relied  upon  by  the  plaintiff  arises 
by  implication  of  law.  No  Interest  In  the 
property  then  owned  by  the  plaintiff's  grand- 
father was  created  by  their  agreement  and 
no  trust  then  arose  with  respect  to  any  of 
that  property.  He  might  have  given  away  or 
lost  all  the  property  he  then  had  without  a 
violation  of  his  contract  But  when  he  died 
leaving  a  wUl  giving  to  others  everything  he 
owned  at  the  time  of  his  death,  equity  was 
emi>owered  to  Impress  a  trust  upon  It  for 
her  benefit,  as  a  means  of  giving  her  relief 
to  which  she  Is  entitled  in  good  conscience — 
a  trust  which  we  regard  as  resulting  by 
Implication  of  law  from  the  conduct  of  the 
testator  and  the  relation  of  the  other  dalm- 
ants  to  the  property. 
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"Ezpren  trnsts  ar«  those  which  are  created 

by  the  direct  and  positive  acta  of  the  parties, 
b^  some  writing,  or  deed,  or  will,  or  by  words 
either  expressly  or  impliedly  evincing  an  inten- 
tion to  create  a  trust. 

"Implied  trusts  are  those  whidi,  without  be- 
ing expressed,  are  deducible  from  the  nature 
ol  the  transaction  as  matters  of  intent,  or  which 
are  superinduced  upon  the  transaction  by  opera- 
tion of  law  as  matters  of  equity,  independently 
of  the  particular  intention  of  the  parties.  Ex- 
press and  implied  trusts  therefore  differ  chiefly 
in  that  express  trusts  are  created  by  the  acta 
of  the  parties^  while  implied  trusts  are  raised 
by  operation  of  law,  either  to  carry  out  a  pre- 
sumed intention  of  the  parties  or  to  satisfy  the 
demands  of  justice  or  protect  against  fraud." 
89  Gyc.  24.  SS. 

[t]  4.  A  final  contention  of  the  appellants 
Is  that  a  contract  of  the  plaintiff  with  her 
grandfather  that  she  was  to  receive  a  third 
of  the  property  he  owned  at  his  death  would 
be  testamentary  in  character  and  unenforcea- 
ble, because  not  executed  In  accordance  with 
the  statute  in  relation  to  wills.  In  support 
of  this  are  cited  Hazleton  t.  Reed,  46  Kan. 
73,  26  Pac.  450,  26  Am.  St  Bep.  86,  and 
other  like  cases,  holding  that  an  Instrument 
vmdertaklng  to  become  effective  as  a  convey- 
ance of  title  at  the  death  of  the  grantor  is 
testamentary,  and  not  contractual,  and  there- 
fore is  revocable.  We  do  not  regard  that 
principle  as  applicable  here.  It  a  will  were 
formally  executed  devising  property  In  ac- 
cordance with  a  contract  between  the  testator 
and  the  devisee,  the  will  would  be  revocable 
as  a  will,  but  the  contractual  rights  of  the 
beneficiary  would  not  thereby  be  abrogated. 
Here  there  was  no  attempt  to  vest  title  to 
specific  property  In  the  plaintiff  at  the  time 
of  her  grandfather's  death,  but  an  undertak- 
ing on  his  part  so  to  adjust  his  affairs  that 
she  should  receive  a  third  of  his  estate. 
The  title  which  It  was  contemplated  the 
plaintiff  should  receive  was  not  to  be  created 
directly  by  the  contract,  but  'by  her  grand- 
father's will,  or  by  the  statute  of  descents 
and  distributions  In  case  of  his  intestacy. 
The  contract  in  this  aspect  does  not  appear 
to  be  substantially  different  from  others  by 
which  the  obllger  undertakes  that  provision 
shall  be  made  at  his  death  for  the  obligee. 
Such  agreements  are  not  required  to  be  exe- 
cuted as  wills.  Winne  v.  Winne,  166  N.  T. 
263,  59  N.  B.  832,  82  Am.  St  Bep.  647;  In  re 
Mcintosh's  Estate,  159  N.  W.  (Iowa)  223; 
White  V.  Winchester,  124  Md.  518,  92  Atl. 
1057,  Ann.  Cas.  1916D,  1156. 

The  petition  for  a  rehearing  Is  denied. 
All  the  Justices  concurring. 


(8S  Or.  SZ2) 

PALMER  V.  WILLAMETTE  VALLE3T 
SOUTHERN  RY.  CO. 

(Supreme  Court  of  Oregon.    April  9,  191&) 

1.  Cabbiebb    «=9247(2)  —  Passxnokbs  —  "Iit- 

TBNDINO  PaBSENOEB." 

A  person  places  himself  in  the  position  of 
an  intending  passenger  when  be  goes  upon  the 


carrier's  premises  with  the  bona  fide  intention 
of  becoming  a  passenger,  and  awaits  the  train 
at  a  proper  place,  in  a  proper  manner,  within 
a  reasonable  time  before  the  arrival  of  such 
train. 

2.  Gabbiebs    €=3265— Pabbenoebs— DiniES. 

Among  the  duties  owing  from  the  carrier  to 
intending  passengers  is  the  duty  to  stop  all 
trains,  scheduled  to  stop,  at  designated  places. 

3.  Gabbiebs   «=9266— Passensbbs— BitxEBiNa 
Tbain. 

Where  a  carrier  has  stopped  its  train  at 
a  regular  station,  it  is  incumbent  upon  it  to 
keep  the  cars  standing  for  such  time  as  was  rea- 
sonably necessary  to  enable  intending  passen- 
gers, acting  with  reasonable  diligence,  to  board 
the  train,  out  the  carrier  need  not  wait  for  any 
belated  person. 

4.  Gabbiebs   «=s>265— Passknoebb— Entebino 
Tbain. 

While  waiting  at  the  depot  a  standing  train 
serves  as  an  invitation  to  all  intending  passen- 
gers to  board  it,  and  the  invitation  carries  with 
ft  an  assurance  that  the  passenger  may  board 
the  train  in  safety,  but  starting  the  train  ordi- 
narily operates  as  a  withdrawal  of  the  invita- 
tion. 

5.  Gabbiebs   «=9247(1}  —  PAsaENOBBS— Lbat- 
vna  Gbouktds. 

It  is  not  the  rule  that  once  a  passenger  al- 
ways a  passenger,  but  a  passenger  who  leaves 
the  carrier's  grounds,  even  temporarily,  loses 
liis  status  as  such. 

6.  Gabbiebs   «=>247(1>  —  Passenoebs— Lkat- 
INO  Gbounds. 

Where  an  intending  passenger,  having  reach- 
ed the  station,  left  it  to  talk  to  a  person  on  a 
county  road  near  by,  his  status  as  an  intending 
passenger  was  at  least  suspended. 

7.  Gabbiebs  «=>265— Stoppiko  Tbains— TJn- 
T787AL  Stops. 

The  mere  fact  that  the  carrier  had  occasion- 
ally stopped  its  train  at  a  road  crossing  136 
feet  from  the  regular  station  did  not  make  such 
crossing  a  stopping  place. 

8.  Gabbiebs  €=3265— Receiviro  Passenqebb 

— PI.ACES. 

A  carrier  is  not  bound  to  receive  passengers 
otherwise  than  at  places  provided  for  that  pur- 
pos& 

9.  Gabbiebs    «s»247(3)— "Passenqebb"— Sis- 
RAUNO  Gab  to  Stop. 

The  mere  act  of  an  intending  passenger  in 
signaling  the  motorman  on  an  electric  train  at 
a  road  crossing  135  feet  from  the  regular  stop 
did  not  make  him  a  passenger. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Passen- 
ger.] 

10.  Gabbiebs  *s>247(8)— "Passengebs"— Sio- 
NAUNO  Gab  to  Stop. 

Where  plaintiff,  intending  to  board  a  train, 
went  to  the  station,  and,  when  the  train  came  in, 
desiring  to  speak  to  some  one  100  feet  away,  ask- 
ed tiia  conductor  to  wait  a  minute,  which  the 
conductor  conditionally  agreed  to  do,  and  the 
train  started,  and  plaintiff  signaled  the  motor- 
man,  the  mere  fact  that  the  motorman  nodded 
his  head  did  not  make  plaintiff  a  passenger,  so 
as  to  warrant  recovery  for  injuries  in  attempt- 
ing to  board  the  moving  cars. 

•  Department  1.  Appeal  from  Circuit  Court, 
Clackamas  Ck>unty;  J.  TJ.  Campbell,  Judge. 
Action  by  Lionel  O.  Palmer,  a  minor,  by 
Charles  Palmer,  as  guardian  ad  litem, 
against  the  Willamette  Valley  Southern  RaQ- 
way  Company.  Judgment  of  nonsuit,  and 
plaintiff  appeals.    Affirmed. 
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Acting  throngfa  Us  guardian  ad  Uten, 
Lionel  C  Palmer,  a  minor  about  16  years  of 
age;  sued  the  detendaot  tot  damages  result- 
ing from  a  serious  injury  received  by  hbn 
on  July  11,  1916,  while  attempting  to  board 
a  moving  train.  The  plaintiff  was  non- 
suited, and  then  appealed. 

The  Willamette  Valley  Southecn  Bail^way 
Company  owns  and  operates  an  electric  rail- 
way line  between  Oregon  City  and  Mt 
Angel.  The  line  runs  through  the  town  of 
Molalla,  where  a  depot)  1«  maintained,  and 
coBtlniies  in  a  soatfawesterly  direction  to  and 
past  a  station  called  Ogle,  located  a-bont  2Mi 
miles  from  Molalla.  The  plaintiff  lived  with 
his  parents  near  Ogle,  but  he  attended  higt 
acbool  in  MolaUa,  and  mbaa  scbooi  closed  he 
worked  in  a  garage  conducted  by  O.  K.  Cole 
in  Molalla.  Be  generally  traveled  on  the 
electric  train  when  going  from  his  home  to 
Melalla  or  when  returntog  to  bte  heme  after 
school  was  out  or  at  the  end  of  his  day's 
work.  He  had  boarded  the  train  *%alf  a 
doB«n  tlnxes  or  more"  at  Ogle  while  the 
tmia  was  In  m&Otm,  and  .te  bad  lallgbtod 
from  the  train  "many  times  without  It  stop- 
ping." On  these  occasions,  when  he  boarded 
or  alighted  from  a  moving  car,  the  train  was 
going  between  2  and  4  lalles  an  hour.  He 
"fett  It  WM  «U  right  ta  get  on  the  oacs  wben 
tiuqr  were  moving  •  •  •  when  the  ■con- 
ductor told  me  It  was  all  rl|^t."  However, 
the  plalntur  had  boarded  the  train  while  In 
stotlan  "<moe  or  twice"  before  the  conductor 
told  hbn  "K  was  aU  Bight."  On  one  occasion 
when  the  train  was  approaching  Ogle  the 
conductor  asked  the  plaintiff  wheth^  be 
could  "get  off  without  stopping."  'Cbe  plain- 
tiff answered,  "I  gness  sv;"  .and  the  conduc- 
tor satd,  "AQ  right  then;"  and  so  the  ptain- 
tlff  "stepped  off."  However,  before  the  plain- 
tiff stepped  off  the  conductor  said:  "When 
you  step  off  be  sure  to  step  with  the  train. 
It  is  safe  to  step  off  the  train  it  you  st^ 
die  way  the  train  Is  gnlng,  hot  if  you  step 
■away  from  it,  and  step  out,  you  are  more 
apt  to  get  hurt  Step  with  It  and  It  is  all 
right."  The  plaintiff  stated  that  he  thout^ 
on  the  different  ocoaslons  when  he  boarded 
or  alighted  from  the  train  while  in  motion 
"tt  was  going  between  2  and  4  miles  an 
hour";  and  he  also  testified  that  on  each  of 
such  occasions  ttie  train  was  in  charge  of 
the  same  motorman  who  had  charge  of  it 
on  July  11th,  and  that,  although  he  never 
knew  the  name  of  the  motorman,  he  "was 
acgualnted  with  him  by  tight"  The  motor- 
man  had  seen  the  plaintiff  going  to  and  from 
school,  when  he  walked,  and  the  motorman 
"always  waved  his  hand  when  he  passed." 

The  railway  track  proceeds  In  a  southerly 
direction  past  the  depot  In  Molalla,  and 
crosses  a  county  road  which  runs .  east  and 
west.  As  It  leaves  the  depot  the  track  de- 
scribes a  slight  curve,  and  does  not  again 
straighten  out  into  a  tangent  until  after 
crossing  tbe  oou&ty  road.    Xbe  Isaval  alnoi; 


the  county  road  follows  tbe  center  line,  and 
a  sidewalk  fibout  5  feet  in  width  is  lalfl  along 
tbe  north  line  at  tbe  right  of  way  of  the 
highway.  The  sidewalk  erossea  a  ditcb  or 
trendi  which  adjotna  and  parallels  tbe  track 
for  a  distance  of  probably  20  or  30  feet  It 
Is  13S  feet  from  the  depot  to  tbe  gddewalk, 
and  20  feet  tram  the  sidewalk  to  tbe  center 
of  tbe  highway.  Edwin  Woodwarth  testi- 
fied that  00  one  occasion  a  south-bound  tEOla 
stopped  at  tbe  rood  crossing  to  permit  him 
and  a  companion  to  board  the  traili.  The 
plaloUff's  father  said  that  be  had  seen  tbe 
train  stop  two  different  times  "fi>r  people  to 
get  off  And  00."  The  plaintiff  testlfled  that 
be  had  jseen  tbe  train  stop  at  the  crossing 
"net  less  than  thcee  times"  »nd  take  on  pas- 
sengers. 

A  few  minutes  after  8  p.  m.  on  Jane  11, 
1916,  the  plaintiff  went  to  the  d^pot  at  Molal- 
la with  the  Intention  of  riding  as  a  passenger 
on  the  train  to  Oglfe  Tbe  south-bound  tcaln 
was  about  half  an  hour  late.  The  plaintiff 
did  not  purchase  a  Ucket  because  there  was 
no  agent  at  the  depot,  but  h0  had  money  with 
which  tp  pay  Jbis  fare.  He  had  been  in 
charge  of  the  garage  that  day  daring  the 
absence  of  Cole,  his  employer,  aJod  bad  taken 
in  about  $10.  The  pla^tlff  wanted  to  deliver 
this  money  to  bis  employer,  and  after  oxtlv- 
InjE  at  the  depot  the  plaintiff  wept  to  Uie 
county  road  and  watched  for  Cole.  He  saw 
Cole  coming  in  on  antomobUe  along  0»  road 
from  the  west  tewaid  tbe  railroad  cnaolng, 
and  ^pon  looking  nwtb  "4own  tbe  tiack'* 
saw  the  traia  approaching  the  daipot  The 
plaintiff  tesUfled  that  Gple  and  the  tcaln— 

"were  both  oootisg  at  tha  same  sate  of  apwd 
and  about  >tb«  same  distance  from  tbe  statin, 
and  so  I  waved  to  bim.  I  waited  until  be  got 
dose,  and  signaled  to  bim  to  stop.  *  *  *  H< 
Just  oame  ewer  the  track  when  the  ear  cbbc, 
and  I  w«nt  bade  and  the  <tu  was  jost  eoming  ia. 
The  brak«man  had  not  ;itf;iq>«d  down  yet,  bat 
when  the  cor  stopped  he  stepped  down,  and  I 
went  up  io  him  and  tapped  him  oa  tbe  Aonlder, 
•ad  *  *  *  be  looked  amiad,  and  I  said. 
'Will  yon  wait  {or  me  jast  a  minute?'  Tes,'  he 
said,  'If  you  don't  make  your  minute  too  lime.' 
So  I  went  back  to  the  county  road  •  •  • 
ran  tliere.  I  had  the  money  in  my  band,  and 
hailed  it  ta  Mr.  Cote,  and  told  bim  I  wouU 
keep  Xea  cents  to  pay  my  way,  and  then  I  whirl- 
ed, and  *  •  •  when  I  tamed  and  started 
back  Aey  (the  cars)  were  moving  and  eoming 
toward  »&" 

When  he  tuned  aroond  tbe  train  was 
"over  .half  way"  to  the  sidewalk,  and  he 
stated  that  he  "went  fast"  back  to  the  side- 
walk, waved  his  hand  at  the  motorman  as  a 
signal  that  he  Intended  to  board,  and  when 
he  reached  the  sidewalk  he  saw  that  the 
front  of  the  train  was  "eight  ten,  or  proba- 
bly fifteen  feet"  from  hlra,  and  so  he  stopped 
on  the  sidewalk.  JteaCenlng  to  tbe  motorman. 
tbe  plaintiff  testified:  "I  saw  him  wben  be 
came  up  close  by  me.  He  nodded  at  nae  as 
tbofrgh  be  knew  me."  When  the  plointifl 
stopped  on  the  sidewalk  the  train  was  "go- 
ing tbree^  four,  or  pretably  five  asUes  an 
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kour  at  the  faatest"  The  plaintlfl  had  a 
craaU  dlnaer  pall  on  oae  arm,  and  wlien  tiue 
Tear  at  the  first  car  came  to  hlH  the  plain- 
tiff "took  boid  of  tbe  rnvrigbt  taandlet"  ob 
«a(^  aide  of  tlie  door,  and  just  as  lie  "todk 
hold"  tbe  train  gave  "aa  airfal  Jerk,  twice  aa 
bard  aa  It  ioA  enr  jerlCed  before,"  bicak- 
tng  his  bold  and  throwlag  htm  between  tbe 
cars.  He  explained  that  be  dtd  not  get  hU 
feet  OB  tbe  ateps  when  be  *^iwk  hold, 
••  •  ■*  became  It  was  eoing  faster  thaa  I 
'Bisected  n  to  be  going,  and  It  threw  me  un- 
•der."  Referring  to  tbe  speed  ef  tbe  trahi, 
tbe  i]flaiBtlff  said  as  tbe  front  end  of  tbe  first 
car  passed  blm  the  train  was  "going  the 
fiame  rate  as  It  was  coming"  when  be  stopped 
on  tbe  Sidewalk;  that  be  did  not  detect  any 
"slowing  Tip  of  tbe  speed"  when  the  front 
«nd  of  the  first  car  pa&sed  blm;  and  that  It 
did  not  appear  to  be  gaining  In  speed  nnttl, 
as  he  expressed  It,  "Just  as  soon  as  I  took 
hold  It  took  a  Jerk  and  T  knew  it  vras  gain- 
ing speed."  When  spea'klng  of  tbe  speed  at 
which  tbe  tra|n  was  usually  run  from  (he 
'depot  to  tbe  county  road,  two  witnesses  said 
it  was  "comparatively  slow,"^  another  wit- 
ness described  It  as  "rather  slow;"  and  tbe 
plaintiff  estimated  it  at  "four  or  five  miles 
per  hour."  The  plalntljff  says  that  when  the 
front  end  of  the  first  oar  passed  blm  the 
train  was  going  at  tbe  rate  of  4  or  6  miles 
jper  hour;  he.aUeges  In  bis  complaint  that  at 
and  Unmedia-tel^  prior  to  tbe  time  be  at- 
.tempted  to  board  the  train  the  speed  of  tbe 
train  was  suddenly  Increased,  "so  that  said 
cars  were  moving  at  a  daugerotis  rate  of 
fq>eed,  of  8  or  10  miles  per  boor" ;  and  ive  tes- 
tified that  at  the  time  be  atteau>ted  to  board 
•tbe  car  U  was  "then  miming  from  8  .to  10 
jnlles  per  boor,"  although  be  thought  when  he 
"took  bold"  that  the  train  was  going  at  the 
aame  rate  of  speed  as  it  was  when  the  "front 
icnd  passed  him." 

Leroy  LamaK,  <of  Portland,  for  anptilant. 
<0.  S.  Eky,  of  Oregon  City,  Fcank  J.  JUmer^ 
.gim,  ef  f  OBtlana,  on  the  bnlef),  for  oetoxwd- 
eat. 

HABKI8,  'J.  (aiter  BtatliiK  the.  faota  as 
above).  THie  pladntUC  muSt  necessarily  fall 
UBleati  tbe  defendant  violated  «aaie  duty  o^w- 
<lng  to  blm  and  tbua  cansed  tbe  Injury.  Tbe 
•plaintiff  iDStftta  that  'heiooeapled  the  poBltlcB 
■etf  a  passenger,  and  that  It  was  a  •questian 
for  the  Jury  to  AetermlnB  >Whetber  ills  art^ 
tempt  to  board  tbe  trasln  was  an  act  of  negll- 
g^ioe  causing  or  contributlog  to  tbe  injury. 
The  defendant  'contends  that  the  plaintiff 
was  properly  nonstMted  because  (0.)  ^e  did 
not  -possiAs  tbe  rigbtB  otf  s.  passenger  when 
te  attempted  to  board  (be  train;  aari  (2) 
-even  tboagb  be  be  treated  «s  a  .paasenget, 
-nevertlielefls  .bla  attempt  to  ihaord  a  anoiring 
train  'was  iD^Ugcnae  <per  we. 

[1-4)  Statliig  ISiM  rule  lin  igansral  -teima,  itt 
iBiay  lie  sold  that  -a  penMi  iilaces  lUkmelf  dn 
tfte90ritl0B4[>fifln  Intending  paawnger  whaa 


be  enters  iipen  a  carrierVi  premlsesf  with  tbe 
bmia  Me  Intention  of  beoomiag  a  paaseiver, 
and  avaits  tbe  airlval  of  his  train  at  a  prop- 
er place.  In  a  proper  manner,  and  within  a 
reasonable  time,  before  the  arrival  of  such 
train.  Da  Bowe  t.  ittlantic  Coast  Xlne  IL 
R.  Co.,  81  8.  O.  271.  B2  S.  E.  236;  Abbot  ▼. 
RaUroad  0&,  46  Or.  64»,  SSI,  80  Pac.  1012, 
1  L.  8.  A  (N.  S.)  861,  114  Am.  8t.  R^  88S, 
7  Ann.  Cas.  S81;  10  G.  J.  813.  It  may  be 
assomed,  therefore,  that  tbe  idalntiff  aciiubv 
ed  the  T^gbts  of  an  intending  passenger  when 
be  west  to  tlie  depot  tor  tSie  purpose  of  tak- 
ing the  train  to  Ogle.  Tbe  carrier  bad  pro- 
Tided  a  4epot  and  grounds  beside  the  track 
where  intending  passengers  could  await  the 
arrival  of  trains  or  board  them  upon  Heir  ar- 
rival; and  so  long  as  tbe  plaintiff  was  at  or 
In  the  depot,  or  on  tbe  grounds  which  tbe 
carried  had  provWefi  for  passengers,  he  was 
entitled  to  the  care  due  to  Intending  passen- 
gers. Among  the  duties  owing  from  tbe . 
carrier  to  Intending  passengers  Is  tbe  duty  to 
stop  all  trains,  scheduled  to  stop,  at  designat- 
ed places,  and  therefore  it  became  tbe  doty 
oT  defendant  to  stop  Its  train  at  the  usual 
stopping  place  In  Molalla ;  and  having  stop- 
ped Its  train  It  was  Incumbent  upon  the  car- 
rier to  keep  the  cars  standing  for  such  time 
as  was  reasonably  necessary  to  enable  in- 
tending passengers,  In  the  exercise  «f  reasona- 
ble diligence  en  their  part,  to  board  the 
train.  However,  aftier  having  waited. a  rea- 
sonable time  for  intending  passengers  to 
board  tbe  traln^  a  carrier  is  not,  as  a  general 
ziule,  obliged  to  wait  longer  for  any  .belated 
person.  J^tcbell  w.  Augusta  ft  A.  R.  Co.,  87 
8.  C.  »K,  69  8.  B.  664,  31  L.  R.  A  (N.  S.)  442. 
Tbe  plailntlff  dee*  not  claim  the  train  'was 
net  stoppad  auffldently  long  to  eatable  intend- 
ing paasotgrers  mho  vrem  at  tbe  depot  to 
board  the  train,  and  consequently  it  must  be 
assumed  that  tbe  caixler  stopped  tbe  train 
at  tike  'dei>oit  lone  emougA  to  permit  Intending 
paasengos,  tn  tbe  leseidse  of  reasonable  dlli- 
genoe,   to  get  aboard. 

Tbe  |>lalntlff  argues  that  tbe  carrier  agreed 
to  wait  tor  blm  "a  minute"  if  he  did  not 
make  the  minute  "too  long."  According  to 
the  testimony  of  tbe  plaintiff,  be  could  have 
delivered  tbe  imeney  to  Cole  and  returned 
.to  the  depot,  where  the  train  was  staodlng, 
wltbia  18  or  20  aeoonds  from  tbe  time  be 
Hpoke  to  tbe  bsakeman,  and  hence  it  will  be 
'assumed  that  tdte  carrier  did  not  iwait  as 
.Ions  as  tbe  torakeman  said  he  iwonild  wait. 
it  must  be  remonbeoed  that  tdKue  Is  no  evi- 
dence to  show  tbat  tbe  brakeman  or  any 
miember  of  the  crew  knew  why  tiie  plaintiff 
wiAed  the  brnkeman  to  wait,  or  «bat  he 
'Wlahad  to  do,  or  where  he  wished  to  go,  or 
libait  be  ;bad  gone  anywhere.  It  wUl  be  re- 
.caUed,  toq,  .that  tbe  track  leaves  the  .depot  on 
a  oorve,  and  while  tbeie  la  no  ovidence 
to  show  the  degree  of  tbe  -curve,  or  whether 
a  person  .standing  on  tbe  depot  platform  oould 
lure  jetn  -the  jAaintUt  rnrlna  -at  the  oounty 
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road,  it  does  ai^ear  from  the  evidence  that', 
although  the  plaintiff  was  on  the  same  side 
of  the  track  as  the  depot,  he  was  on  the 
outer,  and  not  on  the  inner,  side  of  the 
curre. 

14]  While  waiting  at  the  d^pot  a  standing 
train  serves  as  an  Invitation  to  all  intending 
passengers  to  board  it,  and  the  Invitation 
carries  with  it  an  assurance  that  the  passen- 
ger may  board  the  train  in  safety.  Jones  v. 
New  York  Central  &  H.  R.  R.  R.  Co.,  166  N. 
Y.  187,  60  N.  B.  866,  41  L.  R.  A.  490.  But 
starting  the  train  ordinarily  operates  as  a 
withdrawal  of  the  invitation.  Tompkins  v. 
Portland  Ry.  L.  &  P.  Co.,  77  Or.  174,  179,  150 
Pac.  758;  Chaffee  t.  Old  Colony  R.  R.  Ua, 
17  R.  I.  658,  24  AtL  141;  2  White  on  Per- 
sonal Injuries  on  Railroads,  {  783.  When 
therefore  defendant  started  its  train  from 
the  d^>ot  It  withdrew  Its  Invitation  to  board 
the  train.  There  is  an  irreooncUable  conflict 
between  the  authorities  upon  the  question  as 
to  whether  it  la  negligence  as  a  matter  of 
law  for  an  Intending  passenger  to  board  a 
moving  train.  In  some  Jurisdictions  it  is  held 
that  It  Is  negligence  per  se  to  attempt  to 
board  a  moving  train,  while  in  other  Jurisdic- 
tions it  is  a  question  for  the  Jury,  unless  the 
speed  was  so  great  as  to  make  the  attempt 
obviously  dangerous.  The  presence  or  ab- 
sence of  an  invitation  or  direction  given  by  a 
member  of  the  train  crew  to  the  Intending 
passenger  to  board  a  moving  train,  and  the 
presence  or  absence  of  knowledge  or  consent 
upon  the  part  of  the  carrier,  are  frequently 
Important,  and  sometimes  controlling,  fac- 
tors, and  ofttlmes  the  failure  of  the  train  to 
stop  a  reasonable  time  is  a  material  element 
6  R.  C.  L.  36;  Hunter  T.  Oooperstown  &  S. 
V.  R.  Co.,  112  N.  Y.  371,  19  N.  E.  820,  2  I*  jt. 
A.  832,  8  Am.  St.  Bep.  752 ;  K.  &  6.  S.  U  Ry. 
Co.  V.  Dorough,  72  Tex.  108,  10  S.  W.  711; 
Distler  ▼.  Long  Island  R.  Co.,  151  N.  Y.  424, 
46  N.  E.  937,  35  li.  R.  A  762;  Hoylman  v. 
Kanawha  &  M.  B.  Co.,  66  W.  Va.  264,  64  S. 
E.  536,  22  L.  R.  A.  (N.  S.)  741,  17  Ann.  Cas. 
1149;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Hollo- 
way,  71  Kan.  1,  80  Pac.  31,  114  Am.  St  Rep. 
462 ;  Carr  v.  Eel  River  &  B.  R.  Co.,  98  Cal. 
366,  33  Pac.  213,  21  L.  R.  A.  354 ;  Browne  v. 
Raleigh  &  G.  B.  R.  Co.,  106  N.  a  34,  12  S.  B. 
958 ;  Gannon  v.  Chicago,  B.  I.  &  P.  By.  Co., 
141  Iowa,  37, 117  N.  W.  966,  23  I*  B.  A  (N.  S.) 
1061.  However,  in  the  Instant  case  It  will 
not  be  necessary  to  determine  whether  It 
would  have  been  negligence  per  se  for  the 
plaintiff  to  have  attempted  to  board  a  moving 
train  when  in  front  of  the  depot  and  at  a 
place  provided  for  passengers. 

[6,  t]  Altliough  the  plaintiff  (became  an 
Intending  passenger  when  he  entered  upon 
the  depot  grounds  for  the  purpose  of  taking 
the  train  to  Ogle,  yet  it  does  not  follow  that 
be  was  necessarily  entitled  to  the  rights  of  a 
passenger  at  all  times  afterwards.  It  is  not 
the  rule  that  once  a  passenger  always  a  pas- 
senger. Du  Hose  v.  Atlantic  Coast  Line  R. 
a  Co.,  81  S.  C.  271.  62  S.  B.  255;  10  C.  J.  612. 


The  plaintiff  went  upon  the  county  road, 
and  while  there  his  status  as  a  iMUssenger  was 
at  least  suspended.  When  he  stood  upon  the 
sidewalk  he  was  not  in  a  place  provided  by 
the  carrier  for  the  use  of  intending  passen- 
gers, and  while  he  stood  there  he  was  not 
in  a  place  where  be  could  claim  the  rights 
of  an  Intending  passenger,  and  consequently 
the  carrier  was  not  under  any  obligation 
to  stop  or  to  slow  the  train  at  the  crossing, 
even  though  it  be  conceded  that  the  carrier 
violated  its  contract  when  it  refused  to  wait 
"a  minute"  at  the  depot  If  the  rights  of  an 
intending  passenger,  which  were  acquired  by 
the  plaintiff  when  he  entered  up<»i  the  depot 
premises,  did  not  follow  him  when  he  left 
those  premises,  and  did  not  remain  with  him 
while  standing  upon  the  sidewalk,  then  he 
cannot  successfully  claim  the  rights  of  an 
Intending  passenger,  unless  waving  his  arm 
to  the  motorman  and  the  nod  of  the  latter 
reclothed  him  with  those  rights. 

With  the  single  exception  of  the  motorman, 
no  member  of  the  train  crew  either  saw  the 
defendant  while  be  was  In  the  connty  road 
or  on  the  sidewalk,  or  even  knew  that  be 
was  there,  and  hence  the  status  of  passenger 
was  not  again  resumed  unless  it  was  created 
by  the  act  of  the  plaintiff  and  the  motorman. 
Although  it  was  using  electric  power,  the  de- 
fendant was  operating  a  train  with  scheduled 
stops,  and  was  governed  by  the  rules  appli- 
cable to  steam  trains.  10  C.  J.  916;  2  Sbeai^ 
man  ft  Redfield  on  Xeg.  (6th  Ed.)  1441. 

[7-9]  The  county  road  was  not  a  regular 
stopping  place  nor  even  a  flag  station.  It  is 
true  that  the  carrier  had  stopped  the  train 
at  the  road  as  many  as  six  times  to  permit 
passengers  to  board  or  alight  from  the  train, 
but  those  acts  of  accommodation  did  not 
make  the  highway  a  stopping  place  when  a 
depot  was  maintained  136  feet  from  the 
crossing.  A  carrier  is  not  bound  to  receive 
passengers  otherwise  than  at  places  provided 
for  that  puri>ose.  Haase  v.  O.  R.  ft  N.  Co., 
19  Or.  354,  361,  24  Pac.  23a  The  plaintifl 
could  not,  by  the  mere  giving  of  a  signal, 
convert  the  connty  road  into  a  passenger 
station.  The  act  of  signaling  to  the  motor- 
man  did  not  confer  the  rights  of  a  passenger 
upon  the  plaintiff.  The  plaintiff  admits  that 
the  train  did  not  slacken  Its  speed,  and  that 
from  the  time  he  first  saw  It,  when  he  turned 
around  in  the  road,  It  was  traveling  between 
3  and  5  miles  an  hour,  and  he  also  admits 
that  he  did  not  expect  the  train  to  stop. 

[10]  The  plaintiff  contends  that  he  became 
entitled  to  the  rights  of  a  passenger  when  the 
mot^onuan  acknowledged  his  sisnal.  But 
there  is  no  evidence  that  the  motorman  ac- 
knowledged his  signal  or  In  any  way  indicat- 
ed an  intention  to  accept  the  plaintiff  as  a 
passenger.  The  most  the  motorman  did  was 
to  Indicate  that  be  knew  the  plaintiff.  Just 
as  he  had  done  on  half  a  dossen  previous 
occasions  when  the  train  passed  the  plaintiff; 
for,  in  the  language  of  the  plaintifl  himself, 
the  motorman  "nodded  at  me  aa  though  be 
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knew  me."  The  plaintiff  was  not  tnvlted  to 
board  the  train  at  the  crossdng.  The  carrier 
did  not,  expressly  or  Impliedly,  contract  to 
receive  him  as  a  passenger  at  the  crossing. 
There  is  no  evidence  to  show  that  any  mem- 
ber of  the  train  crew  saw  the  plaintiff  at- 
tempt to  board  the  train,  or  knew  that  he 
Intended  to  board  the  train,  or  by  word  or 
act  Indicated  an  Intention  to  aoc^t  Mm  as  a 
passenger  at  the  county  road;  and  therefore 
the  defendant  Is  not  liable  for  the  Injury 
suffered  by  the  plaintiff.  Baltimore  Traction 
Co.  V.  State,  78  Md.  409,  28  AU.  397 ;  Garvey 
v.  Bbode  Island  Co.,  26  R.  I.  80,  58  AU.  456; 
Georgia  ft  F.  B.  Oo.  v.  Tapley,  144  Ga.  453, 
87  S.  B.  473,  L.  R.  A.  19160,  1020;  Mitchell 
V.  Augusta  &  A.  B.  Ck>.,  87  S.  C.  37S,  69  S.  B. 
864,  31  L.  R.  A.  (N.  S.)  442 ;   10  O.  J.  617. 

The  Judgment  of  the  circuit  court  is  correct 
and  It  Is  affirmed. 

HcBKIDB,  O.  J.,  and  BE2NS0N  and  BUB^ 
NEOrr,  JJ.,  concur. 

(88  Or.  416) 

In  re  DUNN'S  WILLb 
(Snpreme  Court  ot  Oregon.    April  16^  1918.) 

WlIXS  «=s356— CoNTXSr— iNOOKFBTSnOT  AKD 

Unddx  Influkncb. 
In  a  proceeding  to  vacate  an  order  admit- 
ting a  wul  to  probate  on  the  ground  that  at 
the  time  of  execution  testatrix  was  mentally 
incompetent  and  unduly  influenced,  contestants 
have  the  burden  to  establish  by  a  preponderance 
of  the  evidence  that  testatrix  was  mentally  in- 
competent or  that  undue  influence  was  exends- 
ed  to  bring  about  execution  of  the  will. 

Department  1.  Appeal  from  Clrcnit  Court, 
YamhUI  Connty;  H.  H.  Belt,  Jadge. 

Proceeding  to  vacate  an  order  admitting  to 
probate  the  last  will  and  testament  of  Susan- 
na Dunn,  deceased.  The  probate  court  de- 
creed that  the  petition  be  dismissed.  Ap- 
peal was  taken  to  the  circuit  court,  where 
such  decree  was  affirmed,  and  contestants 
appeal.     Affirmed. 

This  proceeding  was  begun  in  the  probate 
court  for  Tamhlll  county  to  vacate  and  set 
aside  an  order  admitting  to  probate  the  last 
will  and  testament  of  Susanna  Dunn,  de- 
ceased, for  the  reason  that  at  the  time  of  the 
execution  of  the  Instrument  the  testator  was 
mentally  Incompetent  to  make  a  will,  and 
was  unduly  and  wrongfully  influenced  there- 
in by  Florence  Cole,  a  daughter,  since  de- 
ceased, and  Albert  Dnnn,  one  of  the  propo- 
nents of  the  will.  The  heirs  at  law  of  the  de- 
ceased, who  are  her  sons  and  daughters  and 
grandchildren,  are  all  named  In  the  Isstrn- 
ment,  to  five  of  whc«n  there  Is  a  bequest  of 
$1  each;  a  bequest  ot  |500  to  one  son,  and 
these  are  followed  by  a  residuary  clause 
whereby  the  residue  of  her  estate  Is  left  to 
HatUe  Dunn,  a  granddaughter,  Bertram  Cole, 
a  grandson,  4uid  Albert  Dunn,  a  son,  in  equal 
sharea.  S.  S.  Duncan  is  named  as  executor. 
The  estate  was  appraised  at  $6,857.81.    The 


executor  and  the  residuary  l^^atees  Joined 
in  an  answer  to  the  petition  of  the  contest- 
ants wherein  they  deny  the  material  alle- 
gations of  the  petition  and  plead  various 
matters  by  way  of  affirmative  defense. 

After  a  trial  of  the  issues,  the  probate 
court  found  that  the  testatrix  was  at  the 
time  of  making  the  will  of  sound  and  dls- 
IKMsing  mind  and  memory  and  not  under  the 
undue  influence  of  any  person,  and  decreed 
that  the  petition  be  dismissed.  An  appeal 
was  then  taken  to  the  circuit  court,  where^ 
upon  a  de  novo  trial,  such  decree  was  af- 
firmed, and  contestants  have  perfected  an 
appeal  to  this  court 

Alfred  P.  Dobson,  of  Portland,  for  appel- 
lants. James  E.  Burdette  and  W.  T.  Vin- 
ton, both  of  McMinnvllle  (F.  W.  Fenton,  of 
McMlnnville,  on  the  brief),  for  respondents. 

BENSON,  J.  (after  stating  the  facts  as 
above).  We  have  carefully  read  the  entire 
record  In  this  case,  which  is  very  voluminous, 
and,  without  going  Into  a  detailed  analysis  of 
the  evidence  which  would  be  altogether  un- 
profitable, we  have  arrived  at. the  same  con- 
clusion as  that  reached  by  the  trial  court. 
The  contestants  have  not  established  by  a 
preponderance  of  the  evidence  that  the  tes- 
tatrix was  mentally  Incompetent  or  that  any 
undue  Influence  was  exerted  to  bring  about 
the   execution  of  the  will   In   controversy. 

It  follows  that  the  decree  of  the  trial  court 
must  be  affirmed,  and  It  Is  so  ordered. 

McBRIDE,  C.  J.,  and  MOORE  and  HAR- 
RIS. JJ.,  concoT. 


(88  Or.  8M) 
STATE  ax  reL  LONG  v.   BEVERIDOB, 

(younty  Cl^k. 
(Snpreme  Oonrt  of  Oregon.    April  9,  1918.) 

1.  OiTicxBS  4=»56(2>— Tolling  fbou  Office 
— PowKB  or  Lbgiblatdbb. 

While  the  legislative  assembly  could  not 
forcibly  oust  an  incumbent  from  the  office  of 
juBtice  of  the  peace,  it  could  toll  him  out  of 
such  office  by  giving  him  a  better  office,  which 
he  accepts,  as  was  done  in  the  city  of  Portland 
by  Act  Feb.  28,  1913  (Laws  1913,  p.  732),  creat- 
ing district  courts  therein  and  appointing  joa- 
tices  of  the  peace  to  l>e  judges  thereof. 

2.  Omens  <S=>55(2)—RE8ra  nation — Accept- 
ance or  Otheb  Office. 

.  Acceptance  of  the  cflice  of  judge  by  a  justice 
of  the  peace  works  a  resignation  of  his  office. 

3.  Officers  ®=>55(2) — Vacation  of  Officb — 
Acceptance  of  Othkb  Office. 

Since  (JonsL  art.  2,  i  10,  declares  no  person 
shall  hold  more  than  one  lucrative  office  at  the 
same  time,  a  justice  of  the  peace  vacated  his 
office  by  accepting  a  judgeship  under  Act  Feb. 
28,  1913  (Laws  1913,  p.  732),  creating  district 
courts  in  certain  cities. 

4.  Judges  ®=»4—AppoiNTifltNT— Legislative 

POWEE. 

It  was  competent  for  the  legislative  assem- 
bly to  appoint  a  justice  of  the  peace  in  a  city 
to  a  newly  created  office  of  judge  of  a  district 
court,  as  was  done  by  Act  Feb.  28,  1913  (Laws 
1913,  p.  782),  creating  district  courts  in  cer- 
tain cities. 
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B;  Act  Feb.  28,  1912  O-aws  1813,  p.  732), 
creatu)g  district  courts  in  certain  cities,'  ap- 
potnthig  jastioes  of  the  peace  to  the  new  «mees, 
and  repealing  all  ^obB  and  porta  lof  acts  prorid- 
iag  for  juatice'a  ooiirts  therein,  and  all  acta  and 
parts  of  acts  in  conflict  therewitli,  a  justice, 
whose  term  expired  in  1919,  was  appointed 
a  judge  of  the  district  conrt,  and  at  nie  next 
«nauing  eieetian  in  1914  be  wiaa  ichoaen  for  the 
Mgular  constitutional  term  of  six  years.  Beld, 
that  there  was  no  vacancy  in  the  office  of  dis- 
trict judge  to  be  filled  at  the  election  In  1918, 
jmtborizing  placmg  name  of  a  icaadidate  vi  titt 
primary  ballot. 

Department  1.  IVIattdamas  by  t!he  State, 
on  the  relation  of  P.  M.  ILong,  «gabi8t  Jos. 
W.  Benerldge,  ss  Countgr  CSenk  '«f  Jttoltpo- 
mali  OouDTty.    Writ  diaailssed. 

ne  defendant  Beveridge  Is  county  elerk  of 
Mdltnonmb  comity.  'The  rel&tor  'desired  te 
become  a  candidate  for  tbe  o$ce  of  district 
Judge  In  that  county  and  presented  to  the 
connty  clerk  his  declaration  ot  candidacy, 
which  the  officer  refused  to  .file.  Thereupon 
the  relator  commenced  in  this  court  an  origi- 
nal proceeding  in  mandamus  to  compel  the 
clerk  to  receive  his  declaration  and  put  his 
name  on  the  primary  ballot  as  a  candidate 
for  the  judicial  office  In  que&tlon.  The  defend- 
ant demurs  to  the  writ 

OUver  M.  Htekey,  -of  Portland  (Paul  M. 
Long,  of  Portland,  «n  /the  brief),  for,plalntUC 
F.  E.  .^THOfie  aad  C.  C  JHldodman,  both  of 
Portlamd  (W.  H.  BvaDui,  -Dlat  Atity,,  «£  Pwt- 
land,  on  the  brief),  for  defendant 

BTJHNETT,  J.  Prior  to  tlie  act  of  IFrtr* 
ary  28, 1913  (Iaws  1«18,  -p.  732),  there  were  In 
•the  city  of  Portland  two  justices  of  the  peace, 
elected  under  the  terms  of  section  81A  et 
seq.,  I*  O.  I*,  proriding  for  justices  of  the 
peace  In  cmies  of  tiie  stnte  imriag  lOQiOOO 
or  more  Inhabitants.  At  the  No\tember  eleo- 
tion  In  1912,  J.  W.  Bell  was  elected  asone: 
of  such  justices  of  the  peace.  His  term  at 
office,  by  rlrtue  of  article  7  of  the  Constitu- 
tion as  amended  fai  1910,  automatitihaiy  be-' 
came  the  period  at  six  years  from  and  after 
the  first  Monday  of  January  next  following 
his  election.  By  virtue  of  ttie  act  of  Febru- 
ary 28,  1913,  entitled  "An  act  to  create  dis- 
trict courts  in  dtles  of  100,000  population  or 
more,  defining  their  jurisdiction,  providiiig 
districts  orer  which  their  jurisdiction  shall 
extend,  providing  a  aystcm  of  practice  and 
procedure  therefor,  providing  for  appolnt- 
aneot  and  election  of  judges  therefor,  and 
'tbetr  salary,  providing  for  a  derk  and  depu- 
ties therefor,  and  their  salaries,  and  provid- 
ing for  the  abolishment  of  justice's  courts  in 
such  cities,  and  repealing  sections  3164,  3165, 
Sl««,  81OT,  8168,  8M9,  8170,  3172,  3173,  8174, 
8175,  8176,  3177  and  '3178  of  iLord's  Oregon 
Xaws,  and  amending  section  8164  of  Lord's 
Oregon  Laws,  and  repeaOqg  all  acta  and  parts 
of  acts  in  conflict  herewith,"  the  district  icourt. 


QompMsed  of  tibrse  JitdgBm  anus  aatei  la 
cities  at  100,006  {topulatioii  cor  mone.  The 
met  appointed  the  two  Justices  of  the  peace 
tai  saeb  dttes  to  be  judges  of  tiie  new  eonrt 
and  provided  for  the  appolntnent  of  a  third 
judge  by  the  judges  of  the  local  drcnlt  court 
J.  W.  Bell  accepted  the  new  «pp»lntm«it 
and  officiated  tbaein  until  the  November 
election  at  1914,  -when  he  became  a  candi- 
date and  -was  elected  to  tnicceed  himaelf  as 
judge  of  the  district  court 

[1-S]  The  relator  claims  that  the  legisIatiTe 
department  could  not  abolish  the  ofSoe  of 
Justice  of  the  peace  to  the  detrtment  of  the 
then  Incumbent  and  that  sudi  legislation 
would  be  Ineffective  until  the  end  of  the 
term  of  the  then  holder  ol  the  office.  TWs 
contention  might  'be  granted,  If  appUcalfle; 
but,  while  the  legislative  assembly  could  not 
forcibly  oust  Judge  Bell  from  the  office  at 
lustlce  of  the  peace,  yet  it  could,  and,  as  the 
circumstances  disclose,  did,  toll  lilm  out  of 
that  office  by  giving  him  a  better  one,  which 
he  accepted.  This  ^voAed  a  resignation  of 
the  former  office.  29  Cyc.  1382.  Beddes 
this,  it  la  said  In  our  Oon^tiMon  that  no 
person  rfiaSI  bold  more  Onan  <fae  laosatlve 
onae  «it  tSie  saane  tbne,  except  as  In  the  Oon-. 
stitutlon  expressly  permitted.  <3onat  ait.  2, 
1 10.  Benoe  the  situation  arose  that  Judge 
Bell,  having  aeeepted  the  neiw  JudgeshUi, 
thereby  vacated  'the  former  judicial  position. 

H,  I]  It  was  competent  for  the  legl^atiye 
wwembly  to  SiPpolnt  him  to  the  new  office 
Biggs  V.  McBride,  17  Or.  «40,  21  Pae.  878, 
5  .L.  R.  A.  lis.  The  statate  under  which  he 
was  appointed  ideclared  in  section  35  tjiereof : 

"That  all  acts  «nd  parts  of  acta  providing 
for  a  justice's  court  in  cities  of  100,000  popu- 
lation or  more,  and  all  acts  and  parts  of  a^ 
in  conflict  herewith  'are  kereby  •epealed." 

770  appointment  seems  to  have  been  made 
to  fill  the  vacancy,  if  any,  thus  created  in 
the  office  of  the  Justice  of  the  peace,  even  M 
we  should  consider  that  the  office  itaelf  re- 
mateed  nnttl  the  end  ot  the  then  coment 
term.  Formerly  flw  term  tteieof  elaxmd 
six  years  from  Mie  date  at  ttie  eleotioB  ct 
1912,  w%lch,  except  for  the  change  in  ttie 
law,  would  require  the  choice  of  a  sueceaaor 
at  the  eiecMoH  of  1918;  tint  -when  tibat  time 
arrives  there  win  be  no  snah  oflSoe  as  Justice 
of  the  peace  In  sach  cUilee,  the  posttkni  ha-r- 
-Ing  been  abolished.  That  dlspooes  of  the 
office  itself.  The  inonanbent  dispwed  of  falm- 
self  by  the  resignation  resulting  from  bis 
<a«oeptanae  ot  the  new  ofDoe.  As  to  tiie  latter 
station,  the  appotntmeBt  ■9t  Uhe  legislattM 
assenlbly  did  not  and  could  not  extend  his 
tenuFe  beyond  the  next  ensuing  election, 
"wbich  was  in  November,  1914.  He  was  thea 
diosen  as  district  judge  by  the  pec^le  for 
die  regidBr  coostltatlonal  t^K  of  six  yean, 
<wM<Ih  meaas  -that  his  successor  will  be  «}act- 
•ed  «t  tiie  general  deotlM  of  1929,  aad  not 
sooner. 
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Tbere  bdag  no  vaeaacy  to  be  filled  in  tbe 
personnel  of  the  court  at  the  election  to  be 
held  in  XoTember  of  the  present  year,  1918, 
tbe  defendant  was  right  in  refusing  to  re- 
ceive the  plalntUTB  declaration  of  candidacy. 

The  demurrer  la  sustained,  and  the  writ 
dismissed. 

McBRIDE,  C.  J.,  and  BENSON  and  HAB. 
RIS,  JJ.,  concur. 


(IS  Or.  SO) 

WARREN  ▼.  DINWOODIB  et  aL 
(Supreme  Court  of  Oregon.    April  9,  1918.) 

1.  ArrxAX.  ard  Ebkob  «=s100SC2)— ITiNDivoa 
OF  Coxmr—Simxva  Asidk. 

Under  direct  prorisioDB  of  L.  O.  L.  f  169, 
irkere  a  can  ia  triad  by  the  oowt  witfa«at  a 
)oiT,  the  findlDBi  of  fact  are  deemed  a  Teidict, 
and  may  be  aet  aside  only  for  the  lame  reaiona. 

2.  Apfkal  ajtd  Bbbob  ^salO10(l}— Fxkdikos 
— SimNs  Abidx. 

Upon  ao  appeal  based  upoa  findlntB  of  faet 
mad*  in  a  caaie  tried  by  the  ooart  tvithant  a 
jury,  the  findings  cannot  be  set  aside  if  there  is 
'  any  competent  evidence  to  support  them. 

3.  Ai>FKAi;.  Airn  Ebkob  4s»Si95  —  Bjctikw  — 

WktOSFt  or  BVIDBKCB. 

The  oourt  on  appeal  wiQ  not  determine  the 
weight  of  the  evidence. 

4.  Appbai.  and   BIbbob   «=>931(^— DxciBioif 
BT  Covtft—Pvsaxntpnott. 

Where  a  eanse  la  tried  by  the  conrt  without 
a  |iry.  it  ia  presumed  that  the  cbm  haabeea 
deeUad  upon  the  aiatcrlal  evidenoei 

5.  Pbikoifai.  An  Aabht  «3>;^(3>— Authou>- 
TT  or  Pabtieb— Etxdbrob. 

Statement  to  plaintiff  by  one  of  defendants 
is  the  presence  of  ttie  ouem  that  K  they  bought 
th*  place,  which  in  tact  tiiay  did,  whatever  P. 
did  was  all  right  to  the  rest  «f  them,  waa  di- 
rect and  positive  authority  for  P.  to  act  for  the 
other  defendants. 
8.  Affbal  aBd  Bbbob  «aBieiO(l)  —  Dibobbb 

SlTTPOBIBD  BT  EVIDKHCC-^XVEBSAI. 

There  being  evidence  in  the  case  supporting 
findings  of  fact  of  trial  conrt  which  are  of  the 
same  force  as  a  verdict,  the  determination  can- 
not be  dlstnrhed  te  view  of  Gonst.  art.  T,  I  8, 
pioviillBg  that  ao  fact  tried  by  a  Jaiv  sbiku  be 
le-examiited  aaleas  the  court  can  affirmatlveliy 
say  there  is  no  evidence  to  support  the  verdict. 

Department  2.  Ai»peal  fiooi  GlrcHlt 
Goort,  MaltBomah  County ;  Bobert  Q,  Mor- 
row, Judge. 

ActlMi  by  Theodore  Warren  against  John 
Dinwoodie  and  others.  Judgment  for  idalo- 
tllT,  aad  defendaat  named  and  N.  A.  Hoffard 
and  David  Clark  appeal.    Afflrmed. 

The  defendants  Jefan  Dlnwoodlc,  N.  A. 
Hoffmrd,  and  DavM  Clarli  appeal  from  a  Judg- 
ment against  them  sod  detaidant  C.  A.  Par- 
vln  tor  the  snm  of  I6T7.U  £or  labor  perHonn- 
ed  and  personat  property  sold  and  delivered 
to  defendants  by  plalntift  O.  A.  Parvln  did 
not  appeal.  The  'caase  wae  tried  by  the 
oourt  without  the  intervestiom  of  a  Jory. 
Findings  of  fact  and  conclnslons  of  law  ware- 
made  and  the  Jadgment  was  based  thereon. 

It  appears  that  In  March,  1914,  one  Harris 
was  in  poesesaioa  of  a  ranch  in  OilUam;  eoon- 
ty.  Or.,  known  as  the  "Freaoeh  Charley  Place" 


under  a  lease  for  the  year  1014  and  extending 
untU  March  1,  1916.  The  plaintiff,  his  son- 
in-law,  was  living  on  the  place.  The  defend- 
ants Parvln,  Hoffard,  and  Dinwoodie,  with 
a  view  of  baying  the  ranch.  Inspected  the 
same  in  March,  1914.  The  plaintiff  asked 
about  working  for  them  In  case  they  sboald 
purchase  the  premises,  and  one  of  them,  Mr. 
Hoffard,  said  in  the  presence  of  the  other 
appellantB  that  If  they  bought  the  plaoe  they 
would  perhaps  hire  help  to  run  it;  that  Mr. 
P&rvln  would  be  the  man  In  diarge;  and  that 
"whatever  he  done  waa  all  right  with  tba 
rest  of  them."  They  also  looked  at  seme 
parsoBal  property  with  a  view  of  b«ylng  it 
The  place  was  pnrCbaBed  by  the  appeHanta 
and  MrsL  QtoBb  Parvla,  and  the  tttte  waa 
taken  in  the  name  of  Mr.  Hoffard  for  eon- 
venlencA  la  June,  Mr.  Parvln  went  to  the 
ranch  and  wanted  a  lot  of  harrowing  and 
disking  on  the  summer  fallow,  which  work 
plaintiff  did.  In  AQgnst  he  hired  the  plain- 
tiff and  his  son  wfth  a  team  to  work  on  the 
place,  prepare  the  land,  and  put  In  grain  for 
the  crop  of  1916. 

B.  G.  SkMason,  of  Portland  (Clark,  Sknla- 
son  ft  Clark,  of  Portland,  on  the  brief),  for 
appellants.  W.  Ia  McrarHngand  D.  P.  Price, 
both  of  Portland,  for  respondent  Warren. 
Pearce  ft  Maloney,  of  Portland,  for  respond- 
ent Parvln, 

BXiAN,  I.  (after  stating  fhe  farts  as  above). 
It  Is  dalmed  upon  the  part  of  the  appealing 
defendants  that  after  the  pur<5h88e  they 
made  a  contract  with  OL  A.  Parvln  for  the 
sale  of  their  Interest  In  the  ranch  to  him, 
and  that  he  alone  was  responsible  to  plain- 
tiff. This  deal,  however,  was  never  fully 
consummated.  They  also  claim  that  there 
was  ao  testimony  diowlng  jthat  Parvln  wsb 
authorized  to  act  for  the  other  dtfendanta. 

[1, 2]  Where  a  cause  is  tried  by  the  court 
without  the  Intervention  of  a  Jury,  the  find- 
ings of  fact  made  by  the  court  are  deemed 
a  verdict,  and  may  be  set  aside  only  for  the 
same  reasons.  U  O.  L.  1 159 ;  O.  8.  Fidelity 
Ca  V.  Martla,  77  Or.  369,  392,  149  Paa  1023; 
DooUttlB  V.  Paa  Coast,  etc.,  Wks.,  79  Or. 
498,  603, 164  Pftc.  753«  Upon  aa  appeal  baaed 
upoo.  findings  of  fact  made  in  such  a  case  this 
court  has  repeatedlgr  held  that  such  fladings 
made  by  the  trial  court  cannot  be  set  aside 
on  appeal  if  these  is  any  competent  evidence 
to  support  them.  Flegel  v.  Koas,  47  Or.  886, 
83  Pac.  847;  Astoria  R.  R.  Co.  v.  Kern,  44 
Or.  638,  76  Pac  14;  Norman  v.  Ellis,  74  Or. 
168, 143  Pac.  1112;  Clackamaa  So.  By.  Co.  v. 
Vlck,  72  Or.  680,  144  Pac.  84. 

[S^q  Gonslderable  attention  is  devoted  fa 
the  briefs  of  the  learned  counsel  for  the  ap- 
pealing defendants  to  the  introduction  of 
what  is  claimed  to  be  Incompetent  evidence, 
and  it  would  seem  that  the  argument  verges 
upon  the  weight  of  the  evidence  which  we 
canadt  consider.    It  is  a  weU-reoognised  rule 
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that  wbere  a  cause  Is  tried  by  the  court  with- 
out a  jury  It  Is  presumed  that  the  case  has 
beoi  decided  upon  the  material  evidence; 
therefore  the  question  recurs  as  to  whether 
there  was  any  evidence  to  support  the  find- 
ings. The  authority  of  Mr.  Parvln  to  act 
for  the  other  parties  as  indicated  by  the 
conversation  they  had  with  the  plaintiff  In 
March,  1915,  was  certainly  direct  and  posi- 
tive authority  for  him  to  act  for  them.  There 
is  no  claim  made  that  such  power  was  ever 
canceled  or  withdrawn.  It  appears  that  in 
January,  1915,  defendant  Clark  went  to  the 
ranch,  and  the  evidence  tends  to  show  that  he 
acknowledged  the  debt  due  to  plaintiff.  In 
his  testimony  In  regard  to  this  conversation 
with  Mr.  Clark,  Theodore  Warren  stated: 
"Well,  he  said  he  had  come  up  there  to  pay  me 
this  account.  They  wanted  me  to  give  posses- 
sion to  this  man  Bottemiller,  and  he  come  up  to 
settle  with  me  for  this  account." 

They  did  not  settle  for  the  lease  with  Harris 
or  with  plaintiff,  and  Mr.  Clark  requested 
them  to  go  to  Woodbum  the  next  week  "and 
they  would  settle  this  all  there."  Plaintiff 
and  Mr.  Harris  went  to  Woodburn  where 
they  settled  with  Mr.  Harris  for  the  lease  and 
"they  said  they  would  ask  me  to  wait"  Ob- 
viously the  tentative  arrangement  made  be- 
tween the  appealing  defendants  and  Mr.  Par- 
vln would  affect  only  their  own  Interests  as 
between  themselves,  being  coadventurers  In 
the  undertaking.  It.  would  not  be  exx>ected  or 
required  that  the  farm  laborer  employed  to 
do  work  on  the  wheat  ranch  would  look  after 
the  title  to  the  land. .  The  fact  that  a  settle- 
ment of  the  lease  was  not  made  until  Janu- 
ary, 1915,  which  Is  claimed  by  counsel  for  the 
defendants  who  have  appealed,  as  a  condition 
precedent  to  the  hiring  of  plaintiff,  would  not 
materially  change  the  matter.  According  to 
the  ordinary  course  of  such  farming  the  labor 
appears  largely  to  have  been  done  for  the 
purpose  of  raising  a  crop  In  1915,  and  the 
lease  on  the  place  up  to  March  1,  1915,  would 
not  affect  the  same  In  any  manner. 

[6]  There  was  evidence  in  the  case  sup- 
porting the  findings  of  fact  which  are  of  the 
same  force  as  the  verdict  of  a  jury.  Under 
article  7,  S  S,  of  the  Constitution  of  this  state, 
the  determination  cannot  be  disturbed. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

McBRIDB,  C.  J.,  and  MOORB  and  Mc^ 
CAMANT,  JJ.,  concur. 

(88  Or.  338) 

ROLFB  V.  DIXON  et  aL 
(Supreme  Court  of  Oregon.     April  9,  1918.) 

1.    MOBTGAGES    «=460— MORTGAGEE,    AS    BONA 

Fide  PrrscHASEE— Bubden  of  Pboof. 
In  action  to  foreclose  purchase-money  mort- 
gage, wbere  junior  mortgagee  defended  on 
ground  his  mortgage  was  first  recorded  and  he 
bad  no  notice  of  plaintiff's  mortgage,  he  had  the 
burden  of  proving  his  bona  fides  as  purchaser. 


2.  Dkbds    «=»1&4(3)  —  Deuvebt  —  PRESmCF- 

TION. 

The  presumption  that  a  deed  was  delivered 
on  the  date  it  bears  mast  fail  when  the  evidence 
discloses  that  it  was  placed  in  escrow  and  ac- 
knowledged some  days  later. 

3.  Escrows  <S=»8(1)— Delivebt  in  E^scbow. 

The  rule  that  an  unrecorded  deed  is  valid  be- 
tween the  parties  does  not  apply  where  the  deed 
has  not  been  delivered,  but  is  held  in  escrow. 

Department  2.  Appeal  from  Circuit  Court, 
Lane  County ;  G.  F.  Skipworth,  Judge. 

Suit  by  Bertha  A  Rolfe  against  John  M. 
P.  Dixon  and  others.  Judgment  for  plaintiff, 
and  defendant  O.  W.  Young  appeals.  Af- 
firmed. 

Plaintiff  commenced  this  suit  to  foreclose 
a  real  estate  mortgage  executed  by  the  de- 
fendants Dixon.  As  alleged  In  the  complaint, 
C.  W.  Young  was  joined  as  a  defendant  for 
the  reason  that  he  was  a  junior  mortgagee. 
The  defendants  Dixon  made  default  De- 
fendant Young  filed  an  answer,  the  substance 
of  which  Is  that  he  loaned  the  Dlzons  $500  in 
cash  upon  their  representation  that  they 
were  the  owners  in  fee  of  the  lands  describ- 
ed in  the  mortgage,  and  that  they  were  free 
from  any  other  incumbrances;  that  plalntUTs 
mortgage,  while  dated  and  executed  Decem- 
ber 20,  1911,  was  not  filed  for  record  until 
January  19,  1912;  that  defendant's  mortgage 
was  executed  on  January  3,  1912,  and  filed 
for  record  January  4,  1912,  and  defendant 
had  no  knowledge  or  notice  of  plaintiff's 
mortgage  or  that  the  Dlxons  were  Indebted  to 
the  Bolfes  or  either  of  them.  The  reply  be- 
ihg  filed,  there  was  a  trial  resulting  in  a  de- 
cree for  plaintiff,  from  which  defendant 
Young  appeals. 

A.  B.  Wheeler,  of  Bug^ie,  for  appellant. 
F.  E.  Smith,  of  Eugene  (Smith  &  Calkins,  of 
Eugene,  on  the  brief),  for  respondent 

.  BENSON,  J.  (after  stating  the  facts  as 
above).  So  far  as  there  Is  any  evidence  at 
all  upon  the  vital  question  In  this  case  there 
is  no  conflict,  and  there  is  but  one  issue  of 
law,  which  is  to  determine  whether  under 
the  facts  the  Young  mortgage  is  prior  to  that 
of  Rolfe. 

As  gleaned  from  the  transcript  of  evidence, 
the  history  of  the  various  transactions  is 
about  as  follows:  Rolfe,  being  the  owner  of  85 
acres  of  farming  land,  listed  it  with  a  real 
estate  broker  for  sale  at  the  price  of  $4,000. 
The  broker  thereafter  notified  him  that  a 
customer  had  been  secured  who  would  buy 
the  place,  giving  in  exchange  therefor  a 
piece  of  property  in  Eugene  valued  at  $2,000, 
and  promissory  notes  for  the  remaining  $2,000 
secured  by  a  mortgage  on  the  85-acre  tract 
This  being  satisfactory  to  Rolfe,  he  prepared 
a  deed  conveying  the  farm  to  the  customer, 
Dixon,  which  was  signed  and  acknowledged 
by  himself  and  wife  on  December  20,  1011, 
and  at  the  same  time  prepared  a  mortgage 
and  promissory  note  to  be  executed  by  the 
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Dlxons.  Theee  papers  were  left  with  the 
broker  by  Rolfe  to  be  held  In  escrow,  the 
deed  to  be  delivered  to  Dlzon  when  he  should 
deliver  a  deed  to  the  city  property  dear  of  In- 
cumbrance and  with  his  wife  execute  the 
mortgage.  The  record  is  absolutely  silent 
as  to  when  Dixon  delivered  the  mortgage 
and  the  deed  to  the  city  property,  the  only 
evidence  which  might  throw  any  light  upon 
the  subject  being  the  certificate  of  the  notary 
public  that  both  instruments  were  acknowl- 
edged before  him  on  December  26,  1911. 
Neither  the  Dlxons  nor  the  broker  were  call- 
ed as  witnesses,  asd  no  explanation  Is  given 
of  their  absence.  On  January  3, 1912.  Dixon 
applied  to  defendant  Young  for  a  loan  of 
$500,  offering  the  farm  land  as  security. 
There  is  no  evidence  as  to  whether  he  claim- 
ed to  be  the  owner  of  the  land  which  he  of- 
fered as  security.  Young  directed  his  at- 
torney to  examine  the  record  to  learn  wheth- 
er the  land  was  otherwise  Incumbered,  and 
he  did  so,  but  did  not  inspect  the  deed  records 
to  find  out  who  held  the  record  title.  There- 
after, on  the  same  day,  the  loan  was  made, 
and  the  Dlxons  executed  a  mortgage,  cover- 
ing 80  acres  of  the  farm  tract,  whldi  was 
filed  for  record  the  next  day,  January  4tb. 
The  Rolfe  mortgage  was  not  filed  for  record 
until  January  19,  1912,  and  the  deed  from 
Bolf e  to  Dixon  was  not  filed  for  record  until 
February  6,  1912. 

[1]  Defendant  urges  that  the  harden  of 
proof  is  upon  the  plaintiff  to  Impeach  the 
bona  fides  of  defoidant  as  a  purchaser,  and 
cites  the  case  of  Jackson  v.  Reid,  30  Kan.  11, 
1  Pac.  808,  in  support  of  this  doctrine.  We 
have  been  unable  to  find  any  support  for  this 
authority,  and,  in  any  event,  In  this  state  the 
converse  is  the  settled  rule.  Jennings  t. 
Lents.  50  Or.  483,  93  Pac.  327,  29  L.  B.  A. 
(N.   S.)  684,  and  cases  there  cited. 

[2]  In  his  effort  to  establish  the  fact  that 
the  deed  had  been  delivered  prior,  to  the  exe- 
cution of  his  mortgage  on  January  Sd.  de- 
fendant Invokes  the  presumption  that  a  con- 
•veyance  was  delivered  on  the  date  that  it 
bears,  which  in  this  instance  was  December 
19,  1911;  but 'the  evidence  discloses  that  the 
deed  was  placed  in  escrow  on  that  day  to  be 
delivered  upon  the  executl<m  of  the  deed 
and  mortgage-  to  be  given  by  the  Dlxons,  and 
these  instruments  were  not  acknowledged 
until  December  26,  1911,  and  so  the  presump- 
tion relied  upon  must  fail,  and  defendant 
baa  not  established  the  important  fact  that 
his  grantor  had  any  interest  in  the  land  at 
the  date  of  the  execution  of  his  mortgage. 

[t]  It  is  urged  that  an  imrecorded  deed  is 
valid  between  the  parties  and  overcomes 
the  notice  Imputed  by  the  fact  that  on  that 
date  the  record  title  was  in  Rolfe,  and  the 
case  of  Davis  v.  Lutkiewies,  72  Iowa,  264, 
33  N.  W.  670,  is  cited  in  support  of  this  con- 
tention.    This  case  is  of  no  assistance  to 


defendant  for  the  reason  that  ih  the  opinion 
therein  the  court  says:  "This  deed  the  mort- 
gagor had  and  held  when  Davis  &  Sons  took 
their  mortgage."  In  the  instant  case  there 
is  not  a  shadow  of  evidence  that  Dixon  had 
or  held  the  deed  from  Rolfe  on  January  3d, 
and,  slQce  the  burden  is  upon  the  defendant, 
the  conclusion  must  be  against  him. 
The  decree  of  the  trial  court  Is  aflSrmed. 

McBRIDB.  a  J.,  and  BEAN  and  McCAM- 
ANT,  JJ.,  concor. 

"""""  "  (SS  Or.  418) 

DIETRICH  V.  GIBBISOH  et  al. 
(Supreme  Court  of  Oregon.     April  16,  191&) 

1.  Appkal  Awn  Erbok  «=s>1053(1)— Cubs  of 
ERKOBS— WrrHDEAWAL  OF  BvinENCE. 

Error,  if  any,  iit  action  for  injuries  to  work- 
man, in  admittmg  testimony  of  his  friends  that 
he  was  sober  and  industrious,  was  cured  by 
the  court's  emphatic  withdrawal  of  such  testi- 
mony. 

2.  Dauaoeb  «=9ie9— Injubiks  to  Sibvant— 

BVIDEROB— ADiaBSIBIl,rrT. 

In  action  for  injuries  to  servant,  testimony 
that  he  was  sober  and  industrious  was  admis- 
sible as  bearing  on  the  amount  of  damages  to 
which  he  was  entitled. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McGinn, 
Judgfe 

Action   by   Fritz  Dietrich  against   Anton* 
Giebisch  and  another.    Judgment  for  plain- 
tiff,  and  defendants  appeal.    Affirmed. 

Plaintiff  brings  this  action  to  recover  oom- 
pensatimi  for  personal  injuries  received 
while  in  the  employ  of  the  defendants.  The 
complaint  describes  the  nature  of  the  employ- 
ment, the  fact  that  plaintiff,  in  company 
with  others,  was  engaged  in  the  construction 
of  a  '^uck-stand,"  and  that  owing  to  defend- 
ants' negUgente  be  was  compelled  to  jump 
from  the  .  top  of  the  muck-stand  to  the 
ground,  a  distance  of  eight  or  ten  feet,  to 
escape  being  crushed  by  a  timber  suspended 
from  the  boom  of  a  derrick.  The  nature  of 
the  Injuries  received  Is  described,  and,  aft- 
er appropriate  and  necessary  allegations  of 
the  details,  there  is  the  usual  prayer  for 
judgment.  The  answer  consists  of  general 
denials.  A  trial  resulted  In  a  verdict  and 
judgmoit  for  plaintiff,  from  which  defend- 
ants appeaL 

Bert  W.  Henry,  of  PorUand  (T.  S.  Robin- 
son and  Griffith,  Letter  &  Allen,  all  of  Port- 
land, on  the  brief),  for  appellants.  J.  N. 
Hart,  of  Portland  (James  J.  Crossley,  of 
Portland,  on  the  brief),  for  respondent 

BENSON,  J.  (after  stating  the  facts  as 
above).  [1]  The  briefs  and  argument  of  ap- 
pellants present  but  one  question  for  our 
consideration.  During  the  trial  a  witness 
for  plaintiff  was  permitted,  over  the  objec- 
tion of  defendants,  to  testify  that  he  had 
known    plaintiff  between    three    and    four 
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years;  tlmt  plaintiff  had  worked  under  him 
for  abODt  a  year,  and  daring  that  time  was 
eober  and  Indnstrlons.  Subsequently  anoth- 
er witness  was  called,  and  plalntlfTs  coun- 
sel sought  to  elicit  from  him  similar  testi- 
mony, but  the  court  sustained  an  objection 
to  the  question,  and  at  that  time  rery  em- 
phatically withdrew  the  testimony  of  the 
former  witness  from  the  conslderatioB  of  the 
Jury.  Defendants  insist  that  the  evidence 
offered  was  inadmissible,  and  that  the  with- 
drawal of  its  consideration  from  the  Jury 
was  not  potent  enough  to  protect  them  from 
Um  Influeoce  upon  the  minds  of  the  Jury,  and 
they  are  therafor«  entitled  to  a  rerecsal  and 
a  new  trial. 

If  the  evidence  were  in  fact  inadmissible, 
nevertheless  it  was  seasonably  and  emphat- 
ically withdrawn  from  the  consideration  of 
the  Jury,  and,  according  to  the  uniform  d»- 
cteions  of  this  court,  the  error  was  cared. 

IZ]  But  was  there  error  in  its  admission? 
Counsel  for  appellant  calls  wir  attention  to 
two  authorities  in  support  of  his  contention: 
1  Wigmore  on  Evidence,  f  64,  which  lays 
down  the  general  rule  (subject  to  «xcei>- 
tlons)  that  lu  dvH  cases  Character  evidence 
is  inadmissible;  and  McCarty  v.  Leary,  118 
Mass.  609,  a  case  of  action  for  assault  and 
battery,  wherein  the  defendant  contended 
that  the  plaintiff,  who  testified  as  a  witness, 
WU)  drunk  at  the  time  of  the  alleged  as- 
sault, and  did  not  know  what  happened,  and 
upon  cross-examination  plaintiff  admitted 
that  h«  had  been  cwivlcttd  of  dmnkeiiQesB  a 
few  days  before  the  trial,  and  it  was  held  to 
be  error  to  admit  evidanee  of  fala  repntatton 
for  sobriety.  Regarding  the  citation  of  Wigr 
more  on  Evidence,  supra,  It  may  be  said  that 
It  is  not  applicable  to  the  problem  before  us. 
There  Is  a  decided  diftereooe  between  the 
wwds  "character"  and  "habits"  as  used  ia 
the  books,  a  distinctlnKi  wblob  is  observed 
by  Mr.  Wigmore  at  section  66  of  the  Tolume 
above  cited.  As  regards  the  case  of  McOarty 
V.  I<eary,  the  facts  ttaecela  are  so  different 
f  r«m  those  of  tba  case  at  bar  as  to  render 
tt  inapplicable. 

It  is  to  be  noted  that «  man's  bAblts  of  lor 
(dastry  a«d  sobriety  are  important  elements 
In  determinlug  the  amount  of  the  dainages 
he  Ifl  entitled  to  recover  for  a  persooal  in- 
Jury.  An  eminent  authority  expreeees  it 
thus: 

"The  amount  of  damages  must,  of  course,  de- 
pend upon  the  csUing  in  which  the  plaintiS  was 
engaged,  the  amoBiit  st  money  which  he  was 
able  to  earn,  the  Bteadinesa,  rcfuhurity,  etc,  of 
his  employment,  and  evidence  of  these  facts  is 
pertinent  and  admissible.  And  testimony  to 
tiie  effect  that  plaintiff's  time  was  not  spent  in 
a  usefid  occupation,  but  squandored  in  pleasure- 
seeking  and  dissipation,  is  admiasiUa  in  mitiga- 
tion of  damages."  6  Thompson  on  Negligence, 
i  728T. 

In  8  R.  C.  Ia  p.  478,  f  41,  the  following 
Tule  is  announced: 

"In  estunatinz  such  damages  the  Jury  should 
take  into  consideration  the  profession  or  busi- 


ness of  the  plaiatiff :  the  tfect  of  the  faduiies 
upon  bis  ability  oommrtably  to  pursue  socn  pro- 
fession or  business ;  the  extent  and  seriousneaa 
of  the  injury ;  his  previous  earning  capadty,  or 
the  fair  valae  of  services  such  as  he  was  able 
to  render;  the  prcAable  duration  of  such  ca- 
pacity ;  bis  ability  and  disposition  to  labor ;  bis 
skill  and  ability  in  his  occupation  or  profession ; 
bis  age ;  position  in  life ;  state  of  health ;  bmd- 
ness  and  other  habits ;  and  his  expenditures." 

It  Is  difficult  to  see  how  evidence  of  a 
man's  habits  and  dlspositlc«  to  labor  could 
be  presented  to  a  Jury  other  than  by  the  tes- 
timony of  witnesses  who  have  known  hira 
aud  can  bear  witness  to  his  sobriety  and  In- 
dustry. We  tiierefore  conclude  that  the 
Judgment  should  be  affirmed,  and  It  Is  ao  w- 
dered. 

McBBlDB,  O.  X,  and  BUBNBTT  and 
HARRIS,  33^  eonen^. 
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(Supreme  Court  of  OcegOB.     April  M,  1018.) 

1.  BviDKifox   «=9472(2)— OmriOR    BvumcoB 
— AuovRT  or  UaxAOXs. 

In  an  action  by  the  consigiMa  against  a 
carrier  for  damages  to  butter  alleged  to  have 
become  putrid  through  the  carrier's  negligence. 
It  WBS  error  to  permit  a  witness  for  the  eoa- 
BJgnee  to  tesdfy  to  tb«  amount  of  damage  to 
the  butter  front  tovi  odors  to  which  be  stated  it 
was  susceptible,  as  the  witness  thereby  invaded 
the  province  of  the  Jury  in  deelaiing  the  amount 
«{  the  damages. 

2.  Ci.BBiSBa  «^iao  ~  PratSBAHU  Goooft— 
Measubx  or  CiLXBiKs's  Dutt. 

A  carrier  of  perishable  goods  Is  not  liable 
as  insurer,  but  th^  measure  of  Its  duty  is  to 
use  reasoaAble  care  and  diligence,  eonsidwiaf 
the  nature  of  the  goods. 

3.  Tbial  S=»251(3)  —  Ihstbitctionb— Pkribh- 
ABLx  (joous— Action  fob  Damaokb. 

In  an  action  against  tte  carrier  for  damage 
to  perishable  goods  in  a  refrigerator  car,  whet*- 
in  issue  was  joined  on  the  averment  that  it  fail- 
ed to  re-ice  the  car  and  otherwise  properly  care 
for  the  goods  in  transit,  and  it  was  not  directly 
aliegtd  that  the  property  tvas  delivcned  to  it  in 
good  order  by  the  initial  carrier,  and  instruc- 
tions tendered  by  the  carrier  embraced  its  con- 
tention, as  disclosed  by  the  pleadings,  that  the 
goods  were  in  bad  order  when  reerived  by  f^  It 
was  entitled  to  have  that  theory  presented  to  the 
jury,  there  baiiig  testimony  on  that  point  support- 
ing such  instructions,  and  it  was  error  for  this 
reason  to  refuse  them. 

4.  TBIAX.  «aC3Si92(l)— liTSTBTionoifs— SBivaAi.. 

Tiwre  is  *o  error  ia  refusing  aa  inatmetiiK 
when  it  is  without  a  basis  ia  the  evidenoa  a«- 
thorizing  tlie  jury  to  consider  it 

5.  Tbial  «=251C{)— Instructions  —  Pbbibe- 
ABLB  UooDS— Action  fob  DAXAOEa. 

Ia  an  action  against  a  carrier  for  damans 
to  perisbabie  ^oda  in  a  refrigerator  esc,  wb«a- 
in  isaue  was  joined  on  the  averment  that  it  fail- 
ed to  re-ice  the  car  and  otherwise  proper^  care 
for  the  goods  ia  transit,  and  it  was  sot  alleged 
that  the  ^ods  were  delivered  to  it  in  good  order 
by  the  initial  carrier.  And  plaintiff  did  not  point 
out  anything  defendant  ought  to  have  done,  but 
did  not,  which  would  have  kept  the  articles 
wholesome  aud  faerchantable,  a  charge  not  al- 
lowing defendant  to  exonerate  itself  by  shewing 
that  it  did  in  fact  thoroughly  re-ice  the  car 
and  properly  care  for  the  property  while  in  its 
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custody,  bnt  impodng  on  it  the  ftMitioa*!  hm- 

den,  n«C  included  in  the  pleadiniga,  of  yioidng 

the  damaged  condition  was  due  to  aomi;  caaae 

over  which  it  had  no  control,  was  Reversible  ei<- 

ror,  as  goinff  beyond  aad  eiytidiwg  the  iasme 

tendered. 

0.  Cabbiebs'  4&»177(1)— Pebibbabli  €kioss~- 

OtrtT  OF  CONNKCTII««  CaBBIKB. 
If  goods  in  a  refrigerator  car  are  sotind 
when  a  carrier  takes  tbeffl  from  an  initial  car- 
rier, its  whole  duty  Is  fulfilled  if  and  when  it 
tiiorougUy  re-i<«8  the  car  as  reasonably  necea^ 
aary,  and  with  fai>  diligence  taJces  proper  care 
of  it  over  its  line. 

7.  yLEADisa  <3=»ll— Caxbzaox  or  GFoods— Ac- 
tion FOB  Daiiaoes. 

It  is  net  enough  to  plead  evidence  ttet 
might  tend  to  prove  the  condition  of  property 
when  a  defendant  carrier,  sued  for  damages, 
took  charge  tbereo£ 

8.  Tbial  iS=»251(1)— iRBTBTJOnOWft— Appukja- 
nON  TO  ISSCKB. 

Instroctions  ranat  present  the  eeateatim  of 
each  party  t»  the  jury,  and  they  must  correspond 
to  the  Issues  presented. 

PepartiBffltt  1.  Appeal  Irew  Clrcnlt  Oomtt, 
iStitDom&h  Ctounty;  J.  P.  K&vanau^,  Jtidge. 

AetiOB  by  W.  N.  Daniels,  doing  busintas 
as  tbe  La  Qrande  Gireamery  Cnmiwny,  acaliut 
tlia  NartlMrn  Paciflc  Railway  CooipaBy. 
From  a  ^dgmeut  for  plaintiff,  defandant  ap- 
peals   Beversed  and  remanded. 

Thei  defendant  is  a  railway  common  carrletr 
of  gooda.  The  plaintiff  alleges  in  snbatance' 
that  Ite  purctaaaed  in  Concordia,  Kan.,  830 
boxes  of  butter  and  37  boxes  of  poultry,  and 
caused  them  to  be  dilpped  in  good  order  by 
another  railroad  company  coimectln;  wltb 
the  line  of  the  defendant  consigned  to  kim- 
self  at  PortlaBd,  Or.    He  says : 

"thtit  when  the  said  poultry  waa  delivered  to 
(ke  said  railroad  company  by  the  said  Jobs 
Stewart,  consignor,  for  shipment  as  aforesaid, 
the  same  was  in  first-class  condition,  tbe  poultry 
having  been  solidly  frozen  in  the  boxes  and 
tlforougbly  iced  by  the  consignor  after  being 
packed  i»  said  eair,  bat  by  reason  of  ttu  aegU- 
genee  and  carelessness  of  tfae  detoadant,  its 
agents  and  servants  in  charge  and  control  of 
said  car  containing  said  goods  In  failing  to 
thoroughly  re-ice  the  same  and  otherwise  prop- 
erly eare  for  the  said  poultry  in  boxes  in  tran- 
sit," the  same  became  putrid,  so  that  it  was  ut- 
terly valueless  when  ft  arrived  at  its  deatinar 
don  in  Portland. 

Substantially  tbe  same  averment  is  made 
concerning  tbe  butter  which  is  said  to  have 
become  tainted  by  the  odor  of  the  decaying 
fowls.  Ilie  defendant  denies  aU  the  allega- 
tions in  the  complaint.  The  answer  says  In 
effect  that  the  defendant  received  the  car  at 
Billings,  Mont,  but  that  at  the  time  tbe 
poultry  was  in  a  putrid  condition  because  it 
had  not  been  properly  frozen  and  prepared 
before  loading,  and  goes  on  to  say  that  the 
company  transported  the  shipment  to  Port- 
land with  all  possible  speed  and  all  tbe  ordi- 
nary care  and  caution  required,  delivering 
the  articles  at  their  destination  in  the  same 
condition  in  which  they  were  when  received 
by  the  defendant  at  Billings;  that  at  once 
it  notified  the  plaintiff  of  the  arrival  of  the 
car,  but  that  he  did  not  begin  to  unload  It 


unttt  tw»  days  afterward.  Tbe  anawer  for- 
tker  chasges  negligence  upon  the  plaintiff  in 
failing  to  remove  the  goods  front,  the  ear  Im- 
nwdiately  on  its  arrival.  Tbe  new  matter  of 
tbe  defendant's  pleading  was  traversed  by 
the  reply.  The.  Judgment  went  for  the  plain- 
tiff, amd  die  defendant  aippealis. 

Omar  (X  Sitencer,  of  Portland  (Carey  & 
Kerr,  of  Portland,  on  tbe  brief),  for  appe- 
lant. Salph  A.  Coan,  of  Portland  (Fearce 
&  Hdoney,  of  Portland,  on  the  brief),  for 
resp<»dent. 

BURNETT,  X  (aftw  stating  Uie  facta  as 
abe>v0).  [t]  One  error  eomplatned  of  by  tlie 
defendant  Istbat  a  witness  whO'  testtfted  that 
he  had  I>een  In  the  business  (tf  dealing  In  but- 
ter, eggs,  and  poultry  slaee  1902,  an4  tliat 
butter  was  very  suscepfltde  to  foul  odMts, 
which  would  damage  it,  was  allowed  to  an- 
swer this  question,  "What  would  be  the 
amennt  of  such  damage?"  l>y  saying,  "WeU, 
tiM  ametmt  of  such  damage  would  ran  m» 
high  as  seven  to  ei^t  cents  a  pound."  That 
thia  waa  error  was  decided  in  Burton  v. 
Severance,  22  Or.  U,  2&  Pae  20(y;  Pae.  Live 
9to<*  C3ft  ▼.  Mnrray,  46  Or.  lOB,  7&  Pac.  lOTO; 
Montgomery  v.  Somers,  60  Or.  299,  SO  Pac 
674;  Pac.  Ry.  &  Nav.  Co.  ▼.  Elmore  Packing 
Co.,  ao  Or,  68^  120  Pac  889,  Ann.  Caa.  1S14A, 
871,  and  other  cases,  The  reason  of  this 
I  rule  is  that  a  witness  is  not  allowed  to  in- 
vade the  ultimate  provinee  or  functi(HX  of  tha 
jury  to  dedavB'  dK  amount  wMch  will  com- 
pensate the  plalntlfl  for  tbe  injury  suffered. 
If  good  butter  had  a  market  price  luiown  ta 
dealers  generally  and  to  tbe  witness  in  par- 
ticular lie'  might  have  stated  that  prices  and 
if  he  knew  the  butter  after  it  became  taint- 
ed and  that  It  had  a  market  price  ia  tbat 
condition  he  might  have  told  what  it  was. 
He  might,  also,  have  gtren  his  opinlaa  that 
the  auallty  of  the  butter  would  be  depreciat- 
ed a  certain  percentage,  but  he  would  have 
no  right  to  assess  the  amonst  of  damage  pv 
pound.    That  must  be  left  to  the  Jury. 

The  bill  of  exceptions  discloses  that  there 
was  some  testimony  to  the  effect  that  the 
shijRoent  was  delivered  to  the  Initial  carrier 
in  good  condition,  and  that  on  arrival  at 
Portland,  Or.,  it  was  delivered  by  the  d»- 
fondant  In  bad  order.  From  tbe  same  source 
we  learn  that  the  defendant  offered  the  dei^ 
ositlops  of  sundry  witnesses  who  handled  the 
refrigerator  car  In  question  from  its  arrival 
in  Billings,  Mont.,  to  Portland ;  that  the  car 
was  sealed  with  Che  seals  of  another  toad; 
that  loe  and  salt  were  supplied  in  the  loa 
boxes  of  the  car  whenever  needed  while  it 
was  in  tbe  custody  of  the  defendant,  and 
that  it  waa  properly  bandied  and  transported 
over  tlie  line  of  the  defendant  in  the  usual 
time  and  without  unnecessary  delay.  It  Is 
said  In  the  record  that  the  plaintiff  offered  no 
erldence  to  r^ut  tlie  testimony  of  the  do- 
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fendant,  and  tendered  nothing  to  prove  bow 
the  car  was  bandied  fr<»u  the  time  It  left 
Concordia  until  It  reached  Portland,  nie 
defendant  seasonably  requested  the  three 
following  InstructlonB : 

"If  you  find  in  this  case  thai  the  defendant 
received  the  carload  of  poultry  and  butter  and 
used  reasonable  diligence  in  re-icing  the  car 
and  handling  it  through  to  its  destination  in 
Portland,  and  offered  delivery  of  it  in  the  same 
condition  as  when  it  was  received  at  Billings, 
'  Mont.,  then  the  defendant  has  performed  its  full 
duty  to  the  plaintiff,  and  there  can  be  no  re- 
covery against  it  in  this  case." 

"It  is  alleged  in  the  second  amended  complaint 
that  the  negligence  of  the  defendant  consisted 
in  its  failure  to  thoroughly  ice  the  butter  and 
poultry  and  otherwise  properly  care  for  the 
same  while  in  transit.  I  charge  you  that  the  de- 
fendant railway  company  did  not  insure  against 
natural  decay  of  the  produce  shipped  except 
such  decay  as  would  happen  because  of  its 
failure  to  use  reasonable  diligoice  in  re-icing 
and  salting  the  car.  If,  when  this  produce 
reached  Portland,  it  was  in  a  worse  condition 
than  when  it  left  Concordia,  Kan.,  because  of 
its  age,  nature,  or  quality,  or  because  it  was 
onable  to  ptand  the  summer  weather  under  ordi- 
nary and  -reasonable  car  refrigeration,  and  you 
find  that  it  had  ordinary  and  reasonable  car 
refrigeration,  then  there  can  be  no  recovery  in 
the  case  against  the  defendant" 

"If  you  find  in  this  case  that  the  damaged 
condition  of  the  butter  or  poultry  was  caused  by 
the  failure  of  the  shipper  at  Concordia,  Kan., 
to  properly  prepare  the  same,  or  to  properly 
load  It  in  the  car,  or  to  properly  ice  or  cool 
the  car  at  the  beginning  of  the  journey,  or  if 
you  find  that  the  damaged  condition  of  the 
poultry  or  butter  was  caused  by  the  failure  of 
the  Chicago,  Burlington  &  Quincy  Railroad 
Company  to  ice  or  care  for  the  car,  and  that  the 
defendant  Northern  Pacific  Railway  Company 
used  reasonable  diligence  in  icing  and  handling 
the  car  from  the  time  it  received  the  car  until 
it  offered  delivery,  then  there  can  be  no  recov- 
ery against  the  defendant  Northern  Pacific 
Railway  Company  in  this  case." 

These  were  refused  over  the  exception  of 
the  defendant,  and  the  court  charged  the 
Jury  on  that  branch  of  the  case  as  follows : 

"Your  first  inquiry,  gentlemen,  will  be  what 
was  the  condition  of  the  poultry  and  butter  at 
the  time  it  was  shipped  at  Concordia,  Kan. ; 
and  if  you  find  from  the  evidence  in  this  case 
that  this  butter  and  poultry  was  in  good  condi- 
tion and  properly  packed  for  shipment  at  the 
initial  point  of  shipment,  which  was  Concordia, 
Kan.,  and  that  when  it  arrived  in  the  city  of 
Portland  it  was  in  a  tainted  and  putrid  condi- 
tion, then  the  presumption  of  law  arises  that  it 
became  tainted  en  route,  and  through  the  fail- 
ure of  the  transporting  company.  The  burden 
would  rest  upon  the  defendant,  therefore,  to 
show  that  the  property,  if  received  in  good 
condition,  became  tainted  from  some  cause  for 
which  it  was  not  responsible.  And  it  would 
have  to  satisfy  you  in  that  case  by  a  preponder- 
ance of  the  evidence  that  the  tainted  and  putrid 
quality  of  those  goods  when  they  arrived  in  the 
dty  of  Portland,  if  such  you  find  it  to  be,  was 
caused  by  something  which  it  could  not  control,, 
either  by  the  act  of  the  shipper  or  by  some  in- 
herent Quality  of  the  goods  themselves,  which 
produced  this  putrefaction  and  taint  The  bur- 
den of  proof  would  likewise  be  upon  the  com- 
pany to  show  that  at  the  time  the  goods  were 
transferred  to  it  in  the  state  of  Montana,  or  at 
whatever  point  the  transfer  was  made,  that 
the  goods  were  then  in  a  putrid  or  tainted  con- 
dition, because,  as  I  have  said,  if  it  be  found 
by  ypu  that  the  goods  wefe  in  good  condition 
when'  shipped,  the  presumption  would  run  that 


they  continued  in  that  good  condition  at  die 
time  of  transfer  to  this  company.  The  com- 
pany,' however,  ndght  show  that  at  the  time 
they  received  the  goods  they  were  in  a  tainted 
or  putrid  condition,  but  the  burden  would  rest 
upon  the  company  to  establish  that  condition 
by  a  preponderance  of  the  evidence." 

[2,  3]  The  essence  of  the  accusation  against 
the  defendant  is  that  it  failed  thoroughly  to 
re-ice  the  car  and  otherwise  properly  to  care 
for  the  goods  In  transit  The  issue  was  Joined 
on  this  averment  only,  and  nothing  further. 
It  Is  not  directly  allied  that  the  property 
was  delivered  to  the  defendant  Itself  in  good 
order,  nie  nearest  approach  to  that  is  that 
the  chattels  were  in  that  condition  when  de- 
livered to  the  initial  carrier.  It  is  admitted 
that  the  property  was  perishable  In  its  na- 
ture, and  hence  the  company  was  not  liable 
as  an  insurer.  The  measure  of  its  duty  was 
to  use  reasonable  care  and  diligence,  con- 
sidering the  nature  of  the  chattels  involved. 
This  feature  was  discussed  in  Mlchellod  t. 
Ore-Wa^.  R.  &  N.  Co.,  86  Or.  329,  168  Paa 
620.  These  first  two  instructions  embraced 
the  contention  of  the  defendant  as  disclosed  by 
the  pleadings,  and  it  was  entitled  to  have 
that  theory  presented  to  the  Jury;  there 
being  testimony  on  that  point  supporting  sudi 
instructions.  For  this  reason  it  was  error  to 
refuse  them.  Bingham  v.  Llpman,  40  Or.  363, 
67  Pac.  98,  Scholl  v.  Belcher,  63  Or.  310,  127 
Pac.  968,  and  West  v.  Mca>onald,  64  Or.  208, 
127  Pac.  784, 128  Pac.  818,  are  UlustraUve  ot 
this  rule. 

[4]  There  is  no  evidence  disclosed  by  tlie 
bUl  of  exceptions  Indicating  that  there  was 
any  failure  at  Concordia,  Kan.,  properly  to 
prepare  the  shipment,  either  in  loading  or 
cooling  it  at  the  beginning  of  the  Journey. 
Neither  was  there  anything  tending  to  show 
that  the  initial  carrier  was  remiss  in  its  duty ; 
henoe  the  third  instruction  is  without  a  basis 
authorizing  the  Jury  to  consider  It  It  was 
properly  refused. 

[6-7]  The  charge  given  by  the  court  does 
not  allow  the  defendant  to  exonerate  Itself 
even  by  showing  affirmatively  that  It  did  in 
fact  thoroughly  re-ice  the  car  and  prc^rly 
care  for  the  property  while  in  Its  custody, 
but  imposes  upon  it  the  additional  burden, 
not  included  in  the  pleadings,  of  proving  that 
the  damaged  condition  was  due  to  some 
cause  over  which  it  had  no  control.  If  the 
goods  were  damaged  by  decay  when  they 
came  into  the  possession  of  the  defendant 
the  re-icing  would  not  have '  restored  them. 
On  the  other  hand,  If  they  were  sound  when 
the  defendant  took  them,  its  whole  duty  in 
the  case,  as  the  pleadings  state  the  issue,  was 
fulfilled  if  and  when  it  thoroughly  re-iced 
the  car  as  reasonably  necessary  and  with  fair 
diligence  took  proper  care  of  it  over  its  line. 
Further  than  this  the  plaintiff  does  not  point 
out  anything  which  the  defendant  ought  to 
have  done,  but  did  not,  which  would  have 
kept  the  articles  wholesome  and  merchant- 
able. As  they  were  admittedly  perishable  In 
their  nature^  the  defendant  was  not  an  Insor- 
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er  that  the  goods  would  arrtve  in  good  con- 
dition. If  it  bad  been  alleged,  but  it  was  not, 
that  the  poultry  and  butter  were  sound  when 
the  defendant  took  charge  of  them,  the  plain- 
tiff to  prove  the  averment,  if  denied,  could 
have  used  in  evidence  the  presumption  spok- 
en of  in  the  excerpt  quoted  by  plaintiff  from 
4  R.  a  L.  i  383,  to  the  effect  that  if  it  were 
shown  that  the  articles  were  sound  when  de- 
livered to  the  initial  transporting  road  the 
supposition  is  that  they  remained  so  even  to 
the  ultimate  carrier  who  must  defend  himself 
by  overcoming  the  ^ect  of  the  presumption 
If  he  delivers  them  in  bad  order.  It  would 
aeem  to  be  quite  as  important  to  aver  that 
the  shipment  ^as  in  good  order  when  the 
defendant  received  it  as  to  allege  it  was  in 
bad  order  when  delivered  at  Portland,  for  the 
company  Is  not  responsible  for  injury  to  the 
goods  not  occurring  while  they  are  in  its  cus- 
tody. 10  a  J.  I  897.  It  Is  not  enough  to 
p'ead  evidence  that  might  tend  to  prove  the 
ccmdition  of  the  property  when  the  defendant 
took  charge  of  it  The  complaint  contains 
no  statement  that  the  goods  were  delivered 
to  the  defendant  in  good  order;  hence  the 
direction  given  by  the  court  goes  beyond  and 
expands  the  issue  tendered. 

[•]  The  Standard  rules  relating  to  instruc- 
tions to  a  jury  require  that  the  contention  of 
each  party  must  be  presented  to  the  jury, 
and  that  they  must  coiresp<md  to  the  issues 
presented. 

For  the  reasons  Indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  further 
proceedings. 

McBRIDB,  a  J.,  and  BESTSON  and  HAiB- 
RIS,  JJ.,  concur. 

(88  Or.  348)  ==— =. 

PORTLAND  ft  O.  O.  BY.  00.  v.  HcGBATH 
et  al. 

(Supreme  Court  of  Or^on.    April  9,  l»ia) 

1.  Eminent  Dohain  «=>246(2)— Rbqijibites 

AND   BNTBT    of  JUDOMXNT. 

Under  L.  O.  L.  §  6886.  providing  upon  the 
payment  into  court  of  the  damages  assessed  by 
the  jury  m  proceedings  for  condemnation  of 
land  the  court  shall  give  judgment  appropriat- 
tog  the  lands  to  plaintiff,  the  plaintiff,  after  ver- 
dict, may  elect  whether  it  will  pay  for  and  take 
the  property. 

2.  Eminint   Domain   «=a246(2)  —  BHroBOB- 

UENT  OF  AWABD   AND   JUDOMBNT. 

\VTiere,  after  verdict  for  plaintiff  In  proceed- 
ings for  condemnation  of  land,  plaintiff  took 
possession  of  premises,  and  made  no  offer  to 
surrender  possession,  it  elected  to  accept  the 
benefits  of  the  verdict,  and  a  Judgment  entered 
on  the  verdict  against  plaintuf  for  the  award 
was  propw. 

8.  EinwENT  Domain  «=»241— Dub  Ptocess 
OF  Law— CoNSTrrtJTiONAL  Provisions. 
Under  Const,  art  1,  |  10,  providing  that 
every  man  shall  have  remedy  by  due  process  of 
law  for  injnry  done  him  and  his  property, 
where,  after  verdict  for  plaintiff  in  proceeding 
to  condemn  land,  plaintiff  has  taken  possession 
.of  such  land,  the  defendant  has  the  right  to 


have  judgment  entered  for  amount  of  verdict 
and  execution  allowed. 

4.  Eminent  Domain  ®s>263— Condemnation 
Pboceedinos — Review. 
Under  the  provision  of  Const  art  7,  $  3, 
that  if  the  judgment  appealed  from  is  such  as 
should  have  been  rendered  in  the  case  it  should 
be  affirmed,  where  the  record  upon  appeal  by 
plaintiff  in  a  proceeding  for  the  condemnation 
of  land  does  not  disclose  any  benefit  to  plaintiff 
by  requiring  defendants  to  submit  to  another 
trial,  the  case  will  be  affirmed. 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County ;  J.  P.  Kavanaugh,  Judge. 

Action  by  the  Portland  &  Oregon  City  Rail- 
way Company,  a  corporation,  against  E.  A. 
McGrath  and  wife,  for  condemnation  of  land. 
From  Judgment  on  the  verdict  for  amount  of 
award,  plaintiff  appeals.    Afllrmed. 

This  is  an  actl<»i  brought  in  1916  for  the 
condemnation  of  a  right  of  way  over  the 
land  of  idef endants.  Issues  were  Joined  and 
a  trial  had  on  October  25th  of  that  year.  A 
verdict  was  returned  finding  that  it  was  nec- 
essary for  the  plaintiff  to  acquire  the  land 
for  railroad  purposes,  and  assessing  defend- 
ants' damages  at  $968.33.  Formal  order  on 
the  verdict  was  entered  November  14,  1916. 
After  the  action  was  brought  plaintiff,  by 
virtue  of  some  understanding  that  there 
would  be  no  trouble,  entered  upon  and  appro- 
priated the  right  of  way  and  constructed 
and  commenced  the  operation  of  Its  railroad 
across  the  land.  In  December,  1916,  defend- 
ants moved  liie  court  for  Judgment  against 
the  plaintiff  upon  the  verdict  for  the  amount 
thereof.  This  motion  was  supported  by  af- 
fidavits showing  the  facts  of  possession  and 
appropriation  above  stated.  The  matters 
were  not  controverted.  In  opposition  to  . 
the  motion  an  affidavit  was  filed  showing 
that  the  plaintiff  was  dissatisfied  with  the 
amount  fixed  as  damages,  and  that  it  was 
attempting  to  secure  a  different  route  for  its 
road;  that  if  this  could  be  done  for  a  satis- 
factory price  it  was  plaintiff's  Intention  to 
abandon  the  course  of  its  line  across  defend- 
ants' land.  There  was  no  surrender  of  the 
premises  or  offer  to  surrender,  nor  any  dec- 
laration of  intention  to  do  so.  Upon  the  hear- 
ing on  December  23d,  the  court  entered  a 
Judgment  against  the  plaintiff  for  the  amount 
of  the  verdict,  of  which  plaintiff  complains. 

J.  N.  Hart  and  J.  Harold  Hart,  both  of 
Portland,  for  appellant  M.  H.  Clark,  of 
Portland  (Clark,  Skulason  &  Clark,  of  Port- 
land, on  the  brief),  for  respondents. 

BEAN,  3.  [1,1]  The  statute  provides  that 
upon  payment  Intb  court  of  the  damages  as- 
sessed by  the  Jury,  the  court  shall  give  Judg- 
ment apprc^riating  the  lands,  property, 
rights,  easements,  crossing,  or  connection  In 
question,  as  the  case  may  be^  to  the  corpora- 
tion. Lord's  Oregon  Laws,  {  6866.  In  a  pro- 
ceeding of  this  kind,  af  {er  a  verdict  assessing 
the  damages  has  been  obtained,  it  is  for  the 
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plaintiff  to  eleet  whether  It  wlU  pay  for  aad 
take  the  property  for  a  right  of  way.  Oregon 
Railway  Oo.  t.  HllJ,  9  Or.  87T.  The  prater 
Judgment  wai  entered  on  the  verdict  after 
the  trial,  a»  prescribed  in  the  opinion  in  O; 
B.  *  N.  Co.  T.  Taffe,  67  Or.  1<£,  131  Pac. 
1024, 136  Pac.  332,  515.  If  the  plaintiff  elects 
to  take  the  land,  can  It  complain  by  reason 
of  the  order  being  reversed  aad  instead  of 
"paying  and  taking"  it  "takes  and  thea  pays" 
for  the  proiierty?  Concededly,  the  taking 
possession  of  the  desired  premises,  the  con- 
struction of  a  line  of  railroad  thereon,  the. 
retention  of  the  same,  and  the  operation 
of  tife  road  without  any  offer  to  surrender 
the  possession  of  the  land  so  taken  must  be 
considered  as  the  exercise  of  an  option  to 
accept  the  benefits  of  the  award  made  by  the 
Jury. 

[3]  The  ConstitntloD  of  thts  state  (artld« 
1,  I  10)  provides  that  every  man  sliall  have 
remedy  by  due  course  of  law  for  Injury  doae 
him  in  Ms  property.  The  amoont  of  the  Inr 
Jary  to  deftodasts*  land  has  been  fixed  by  a 
verdict.  "So  evidence  is  contained  in  the  rec- 
ord, and  we  cannot  assume  that  tlie  amowit 
is  excessive.  There  la  no  dtspote  that  the 
right  of  way  has  been  uttllaed.  There  then 
remained  nothing  to  be  done  tn  the  ordinary 
coarse  of  procedure,  except  to  enter  Jodgment 
for  the  amount  and  allow  execution.  Pe- 
oria, etc.,  Ry.  Co.  ▼.  Mttcfaetl,  74  III.  S»4,  898; 
Belllngham  Bay,  etc.,  Co,  r.  Stvand,  14  Wash. 
144,  44  pac.  140;  Witt  T.  St.  Paul  A  N.  P. 
By.  Co.,  35  Mtan,  4M,  29  N.  W.  101;  WUcoz 
▼.  St  Fkol,  etc.,  By.  Oa,  36  Minn.  489,  29 
».  W.  148;  Wood  V.  Hoepttal,  164  Pa.  169, 
30>  Atl.  237;  Roberta  ▼.  N.  P.  R.  R.  On,  168 
V.  S.  1,  16  Sap.  Ot  766,  89  K  Ed.  873. 

The  Judgment  of  die  lower  court  ledtai, 
among  other  things: 

"That  at  tke  eondaalon  of  the  Brgument  upon 
■aid  Botlon,  uiion  behtg  inforaed  by  the  court 
that  jndgment  would  be  cntercd  against  the 
plainnff  pursnant  to  said  motion,  unless  the 
plaintiff  tendered  surrender  of  possession  of  said 
property  to  the  dedendants,  oannsd  for  plaintilt 
theranpo*  stated  in  open  court  that  plaintiff  waa 
not  wUling  or  prepared  to  do  so  at  this  time, 
and  that  he  was  not  prepared  to  state  that 
plaintiff  would  at  any  time  surrender  peeses- 
■ion." 

The  Judgment  of  the  court  on  condemna- 
tion of  property  for  public  use  Is  conditional, 
depending  on  the  paymoit  oif  the  damages 
found,  and  the  party  seeking  oondemnatloa 
aevnlrea  no  vested  right  until  such  payment 
is  made  or  the  sma  deiwsited,  and  the  rights 
of  the  parties  are  reciprocal,  so  that  the  prop- 
erty owner  has  no  vested  right  in  the  dam- 
ages found  by  the  Jury  until  the  same  la  paid 
or  deposited.  If  the  property,  however,  la 
taken  or  damaged  by  the  owner's  ccmaent  be- 
fore compensation  is  made,  the  owner  will 
tlien  have  a  vesteA  tight  is  thft  compensation 
wlien  ascertained.  City  of  Chicago  v.  4o- 
aenh  Barbian.  80  lU.  4S2.  It  la  said  la  19 
Oyc.  p.  937  (b) : 


"The  cend«niMrti«a  areceeAngs  nwy  be  die- 

missed  or  abandoned  at  any  tine  prior  to  final 
Judglnent,  or  final  confirmatlan  of  the  report  of 
the  commissioners  or  appraisen  appointed  to 
assen  damages  or  aompeiDsation,  or  before  the 
compensatioa  has  been  paid  or  d^ioriteid  in  the 
manner  provided  by  law,  or  the  risht  of  the 
property  owner  to  compeifsation  has  otherwise 
become  vested.  Tbe  proceeding  may  be  aban- 
doned even  after  tbe  daaogss  are  aneased,  and 
a  reasoaable  opportunity  should  be  given,  after 
the  price  of  the  land  is  fixed,  for  tbe  petitioner 
to  reject  the  award  and  abandon  the  proceed- 
ing." 

[4]  Tbti  recwd  before  us  does  not  disclose 
that  any  benefit  would  be  obtained  by  requir- 
ing defendants  to  submit  to  another  trial 
for  the  purpose  of  obtaining  the  damages  to 
their  land,  except  the  advantage  that  migM 
be  gained  by  plaintiff  of  having  the  defend- 
ants' compensation  reassessed  or  a  retrial 
of  the  identical  cruestion  passed  upon  by  the 
Jury.  Substance  ^ould  not  be  sacrificed  for 
form. 

Under  article  7,  f  S,  of  our  constitution.  If 
the  Judgment  of  the  court  appealed  from  Is 
such  as  diouM  have  been  rendered  in  the 
case,  it  should  be  afflnned.  No  error  appear- 
ing in  tbe  record,  the  Judgment  of  the  lower 
court  la  afflmraC 

McBRTDB,  O.  J.,  aad  1IOOH&  and  lic- 
GABf  ANT,  JX,  eancwr. 


SPABB^  V.  HFATB. 


(U  Alls.  «S) 
(Ko.  43&) 


(Sapreme  Coart  of  Ariaona.    April  181,  1918.) 

1.  HomciDK  «=3l68(2)— BviDEiTCS— Kauck— 

BXMOTENSSS  OF  PSEVIOCS  l^HBEATS. 

In  a  prooeoKttoa  for  murder  threats  made 
by  defendant  against  deceased  previous  to  criae 
are  admissible  to  show  malice;  the  remoteness 
in  time  of  the  threats  net  affecting  the  admissi- 
bility of  such  evidence,  but  its  weight  oaly. 

2.  HoKiciDX     9=>204  — BviBBBTCB— "Dnira 
Declarations.  ' ' 

Wbere  deceased  had  received  five  bullet 
wounds  through  the  body,  and  pbjsidana  tsid 
him  that  be  was  about  to  die,  advised  him  to 
make  his  will,  and  gave  him  mornbiDe  to  ease 
his  pain,  statements  then  made  by  aim  while  bis 
mind  was  clear  and  rational  as  t»  the  cause  of 
his  death  were  admissible  aa  dying  dectaratioaa; 
he  having  died  a  few  minutes  thereafter. 

[Ed.  Note.— For  other  definitions,  see  Word* 
and  Phrases,  First  and  Second  Series.  Dying 
Declaration.] 

3.  Homicide  ^=9207— Eviderck— Dmfo  Dco- 

liABATIONB. 

Statements  made  by  deosaaed  imsaediatdy 

before  death,  although  in.  respoBse  to  questions, 
and  evea  in  reply  to  leading  qaestioBS,  may 
be  admissible  as  dying  declarations. 

AppetH  from  Superior  OOort.  CUla  Ooonty; 
Frank  O.  Smith,  Jodge. 

William  Sparks  was  convicted  oC  murder, 
aad  he  appeals.    Affirmed. 

Benton  Dick,  of  Phuentz,  Thomas  E.  Flan- 
nlgan.  of  Globe,  and  Clifford  C.  Faires,  of 
Miami,  for  appellant.  Wiley  B.  Jones,  Atty. 
Gen.,  W.  P.  Qeary,  George  Barben,  and 
L.  B.  Whitney,  Aast.  Attys.  Gen.,  Nomuui  J. 
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Johnson,  Co.  Atty.,  of  Globe,  Klrby  D.  Little, 
Asst.  Co.  Atty.,  of  Miami,  and  F.  O.  Jacobs, 
of  Globe,  for  the  State. 

FRANKLIN,  0.  J.  Appellant  was  charged 
with  the  crime  of  murder,  and  convicted 
of  murder  in  the  second  degree. 

[1]  It  Is  urged  that  the  trial  court  com- 
mitted error  In  allowing  the  state  to  prove  by 
several  witnesses  certain  threats  that  api)el- 
lant  bad  made  against  the  deceased  some 
considerable  time  previous  to  the  commission 
of  the  homldde.  Where  malice  Is  an  Ingre- 
dient of  the  offense  charged,  It  Is  always 
proper  to  Introduce  evidence  of  threats  and 
previous  troubles  as  tending  to  show  malice. 
Leonard  v.  State,  17  Ariz.  293,  161  Pac.  947. 
Courts  will  not  exclude  threats  because  of 
their  remoteness.  The  length  of  time  which 
may  elapse  between  the  threat  and  the  homl- 
dde may  be  considered  by  the  Jury  In  con- 
nection with  all  the  facts  and  circumstances 
of  the  case  to  determine  Its  weight  as  evi- 
dence, but  the  admissibility  of  such  testimony 
is  not  to  be  measured  by  mere  remoteness  In 
point  of  time.  Wharton's  Criminal  Elvldence 
aOth  Ed.)  v<d.  2,  I  882;  Cyc.  vol.  21,  p.  892; 
State  V.  Qulnn,  66  Wash.  295,  105  Paa  818. 

[2]  Mr.  Thompson,  the  deceased,  who  was 
the  victim  of  this  homldde,  was  asked  If  he 
had  beoi  in  a  quarrel  or  flght  with  appellant 
Sparks  that  day,  to  which  he  rolled,  "No; 
not  that  day."  Thompson  was  then  asked  this 
question,  "Did  he  (Sparks)  ]ust  come  up  and 
shoot  yon?*  Thompson  replied,  "Yes."  Dy- 
ing declarations  are  always  admissible  to 
show  who  killed  the  deceased,  and  the  res 
gestae  of  the  killing,  and  such  statements 
make  one  of  the  exceptions  to  the  hearsay 
rule.  It  Is  objected  that  the  court  erred  in 
admitting  these  questions  and  answers  as  a 
dying  declaration.  The  admission  of  this 
testimony,  under  the  circumstances,  is  free 
from  error.  When  a  surgeon  first  examined 
the  deceased  upon  the  ground  at  the  scene 
of  the  killing,  he  was  in  a  dangerously 
wounded  oondltlon  with  five  bullet  holes 


through  his  body.'  The  deceased  was  told 
that  he  would  probably  not  live  untU  he 
readied  the  hospital.  At  the  hospital  he  was 
attended  by  tn'O  surgeons,  and  was  again  in- 
formed of  his  grave  condition  and  the  slight 
chance  for  his  recovery.  The  deceased  had 
been  given  some  morphine  to  ease  his  pain, 
and  the  surgeons  began  to  administer  ether 
preparatory  to  an  operation;  but  they  found 
the  physical  condition  of  the  patient  such 
that  they  at  once  desisted.  The  deceased 
was  told  to  make  his  will,  and  did  indicate 
what  disposition  he  wished  made  of  his  prop- 
erty, and  then  he  was  asked  the  questions 
and  made  the  answers  that  have  been  quoted. 
The  surgeons  testified  that  at  the  time  he  was 
perfectly  consdous  and  rational,  and  five  or 
ten  minutes  afterwards  be  died.  The  drcum- 
stances  clearly  Indicate  that  the  statements 
made  by  him  were  by  one  about  to  die,  who 
was  in  fear  of  impending  death,  and  who 
sub.sequently  died;  that  they  were  freely  and 
voluntarily  made  as  to  a  relevant  and  ma- 
terial fact,  and  with  suSSdent  consdousness 
to  comprehend  the  situation  and  the  questions 
asked  and  answered.  This,  we  think,  places 
the  matter  squarely  within  the  rule  pertain- 
ing to  the  admissibility  of  a  dying  declara- 
tion. 

[3]  The  ftict  that  the  declarations  were 
made  in  response  to  questions  asked  the 
declarant.  In  the  absence  of  statute,  does  not 
affect  the  admissibility;  nor  the  fact  that  they 
consisted  of  direct  answers  to  leading  ques- 
tions. Wharton,  Grim.  Bv.  (10th  Ed.)  vol.  1, 
par.  293.  It  affects  only  the  value  of  the 
evidence  which  is  exclusively  for  the  jury, 
and  not. its  admissibility.  21  Cyc.  iq;>.  979- 
986;  Staite  ▼.  Foot  Yon.  24  Or.  61,  82  Pac. 
1031,  33  Pac.  637. 

In  addition  to  the  assignments  of  errw 
made,  we  have  carefully  examined  the  record 
and  are  convinced  that  substantial  Justice 
has  been  done. 

There  is  no  reversible  error.  The  Judg- 
ment Is  affirmed. 

ROSS  and  CUNNINGHAM,  JJ.,  oaocor. 
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